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ABSTRACT

Setting insider trading defenses is beneficial to distinguish legal acts from
illegal ones. It is also a response to the need of combating insider trading
precisely in judicial practice and the embodiment of human rights protection
and justice, which will improve the efficiency of securities market and is in
accordance with the tendency of insider trading legislation and international
securities supervision integration. China has supervised the illegal acts of
insider trading since the establishment of securities market; however, there is
still a legislation gap of insider trading defenses. Although the latest judicial
interpretation of insider trading dated June 2012, which provides insider trading
defense, fills in this gap, this interpretation is only applicable to criminal justice
and lack of comprehensiveness, specificity and practicality. Thus, how to
improve legal system of insider trading defenses is becoming a significant
problem in current China securities laws and regulations, on which this article
will put a focus.

Except the preface and conclusion, this article is divided into 3 chapters.
Chapter 1 gives an explanation of “insider trading” and “defenses” which are
two key words in this article in the beginning. Then it analyses the necessity of
the existence of insider trading defenses viewing from the theory of constitutive
requirement and defenses, and analyses the significance of insider trading
defenses combining the actual condition in China. After an overview of the
basic theory of the defenses of insider trading, chapter 2 makes a comparative
study on the extraterritorial legislation and practice of the defenses of insider
trading and concludes the classification of insider trading defenses. Based on
the purpose and basic theory of insider trading regulation, this part then
explores the jurisprudential basis of insider trading defenses to provide

theoretical guidance to China’s legislation and practice. Chapter 3 first makes



an empirical research on the statutory provisions of insider trading defenses and
the argument raised by administrative counterpart or defendant in China, then
analyses the reasons of lack of legislation of insider trading defenses in China,
and finally proposes some suggestions for the improvement of the legal system
of insider trading defenses using the experience of other countries for reference
on the base of the development of Chinese securities market as well as the level

of law enforcement and judicial of insider trading in China.

Key Words: Insider Trading; Defenses; Pre-arranged Trading Plan



= (=TT U U RSP RR 1
F—E AR SIMAEREMIERENE ..., 2
F—T ABZFIHIFHAIE Y o 2
L =5 2
B 112 2= = = PRSP 4
BT RERNEXZZMBMERAIEIBERE ..o, 6
—. WENELZDTIEF IR e, 7
R o RIS E Al E I i s O 00 AT TS 9
F_E HINAR X G ERIES SRR .o 12
F—1 BINABE R G ERINES R o 12
Ty BB ] e ettt ettt ettt ettt et aeten e et eenaeaens 12
B /- R TPV 15
o T e e e ettt ettt ettt ettt enenes 18
0 BT e et ettt ettt ettt ettt en ettt et en et e arenaens 21
FoF WHINNBRZ SR EREAN S TFEIRIRS s 23
oy AR B B IR o 23
L AR NS B EERHPFE R e, 24
F-E REARXIMBEREEEENTE ... 26
F—T REANBXGMMERIMESSSERBIIK .o 26
—. RE ML D PAFHEHETEEIUE LA R e, 26
T RENERZ S RS ERIE PRI e, 28
BT REREXZSMBMERIMEREBEE S oo 30
F=T REABXGMAERZEREFIERNTES .. 32
—. WHEAGPFFHLIFRE N IRFE o, 33

T ARG TR BREIE ZWE e, 34



BETITMR. ... oo 44
B B s 52



CONTENTS

P aCE . . oo 1

Chapter 1 The Overview of Basic Theory on the Defenses of Insider

THAGING et 2

Subchapter 1 The Concept of the Insider Trading Defenses...........cccccevivevvsceesnenne. 2
Section 1 INSIAEr TragiNg . ....cveierieiieieeie et bbbt nae e 2
SECHION 2 DETENSES ...ttt bbbttt bbb 4

Subchapter 2 Analysis on the the Origin Theory about Setting the Defenses

OF INSIAEr TradiNg....c.ccoveieieiiieciiee e 6
Section 1 The Reasons of Setting the Defenses of Insider Trading...........ccccoeeeeneene 7
Section 2 The Significance of Setting the Defenses of Insider Trading.................. 9

Chapter 2 Comparative Study on the Extraterritorial Legislation and
Practice of the Defenses of Insider Trading...................... 12

Subchapter 1 Analysis on the Extraterritorial Legislation and Practice of the

Insider Trading Defenses ..o 12
SECtion 1 UNITEd STALES .......cciiieiieieieie e 12
SECHION 2 EUFOPEAN ...ttt ettt e et e e nre e 15
SECHION 3 HONG KONG...cotiiiiiiiieieeee e e 18
SECLION 4 TAIWEN ..o 21

Subchapter 2 Conclusions and Jurisprudential Basis of Extraterritorial

Legislation of Insider Trading Defenses...........ccocvvevvniininiiiicnienen, 23
Section 1 No Use of the Inside Information ...........ccccoveiiiiiienenence e 23
Section 2 Equal Use and Fair Use of the Inside Information ...........c.ccccccevvennne. 24

Chapter 3 Improvement of Legal System of Insider Trading Defenses



Subchapter 1 Current Legislative and Practical Situations about the
Defenses of Insider Trading in China...........cccocveveiieieecc i
Section 1 Imperfections on the Statutory Provisions of Defenses of Insider
TEAING. 1ot nreas
Section 2 Problems Emerging in the Practice on the Defenses of Inside
THAING. 1ot nreas
Subchapter 2 Analysis on the Reasons of Lack of Legislation of Insider
Trading Defenses in ChiNa..........ccccvieiiciiiisi e
Subchapter 3 Improvement of Legal System of the Defenses of insider
Trading in ChiNa..........cooo i
Section 1 Legislative Mode of Insider Trading Defenses.........ccccccevvvevviieivernenne

Section 2 Specific Regulation on Insider Trading Defenses .........ccccccvevvveviieinnnns

CONCIUSION... ...ttt it re e
BibHography ........ooviii
ACKNOWIEAGEMENT ....veeiiecie ettt

N o] 011 T L SR



el

lll3

][I

5

N % 2 By A2 % [ IR 77 T 3 3 By 42 RT o 906 3. I 2 R AT BUkGE
AR 2 ] 35 S BT N 28 5 AT B AT E IR AR 0 il o (P iR ARG
MEREZE)  (BLTRRRE GIEZRIEY D 55 202 2640 (e N R IEAEJHVE )
CLLR AR CRED) O % 180 k. biRZcakiie, REXFANMENFHE
BIRAZSGMRIESR, s N#EAT S 5, Bt 35 A A5 2, i A
A&y EVEAT BN R A S AR MR AR S AR U AR 120l s v T R
ZWEL G TRERAME, MRS RFHAEERE. FEMHA
o fE S E A NG EESET AR IFMAIT e, &R

% 28 o U S HOR R RUE B AR — HLRES: 3] 2012 4 6 H 1 Himm A
BV B M ae iy N RS B e A AT SE it (N =28 2y mlVE MR ) A/ BLA&e . B
FEERETE, TPEAZ. B, st —BiE R WRL 5 3ET N
S5EEATNRR, RIEN R 53T dr e vE, A 0 ZXE N 358 5 S
HAHETRG . WAWWEIT, [ A SO 2 5, Stk — 20 58 %
BUAMLRE »  Un e £E 32K J2 A 3L A A2 B B s 3 el O o A EL el T 22 AT R
P &8 A BB AT TR NAR T

Y B 2005 4F (UEFRE) 55202 5% “UERAE S HRME B0 AIE NS SR S SN, EW RAE
FFIRAT R o B HAIE SR IO A% A M 15 B ATT AT, SKSEiZiEss, BEMERIZE LR, BEE
WA SEIAZAETFA, DT KIE AL B AR A ROUES R, BSOS, IR USRS — L L BT
BT BOAREITREE AR AR =TT, AU =G7CbL ENATeUR T S A PR
G, BN ERE TN EE N A BESHEN R FES, JFEBL=570bl =175 e LR )
Tk RS B B TARE N AT RS A 10, NE AR, 7

202009 4 (FREBIER (B) ) 3 2% “UEZR. WU NAAE SR ANTE A 5 8 R 3R BUIE SR |
R HNREERINR, BB AERFRIRAT, 1. WIS 5 s HABXHIES: . IBE58 5 i A B OR5E
WS S AR ATFRT, SEABGE L IZIEF, S NS ZNRE R A RIS, SFEEZER,
HEWIR. Bt NN LRSS s s, G EA, AT DU A ISR BE A, SR Al B Ak i
PG — L E AR AR Sl W R E A, TR B LR IGER, RS AR T
AT i, 7



WHEAZ ) s T 7E

F—E ARXZhMEREMERRE

PN 5 52 5 U S R TR T A S N e 5 B A L B AL ) . B
KWILOR, HEHRA -HERAHARTARELSIIHFERNRGE. RA
HIBIE TERR o A RAEA SCHT T A & B AERR P, A 0 B9 S8 X A 2 22 5 it
H R AR AL E AR AT T, EIE N R IR HE RS S X ]
BWENBZ S DUAFE N, s E N RS pu S b B E ST IR I

F—T ABXIMMEHNAX

“WERZSPEEH” —EIFEERE, TR R W6 1
BUBE Lo N WIRRIX — BE AR & 1 & SR BL0E SO, A X 42 3P i
P R —— “ A # 2 5 7 A1 “ HUAF SR 0 Al EAT DRE, A8 5
) B AR U S A AR AT A, e “humb R — i e AT, JRAE R
Beat b, X CNRAZ G IUBEF BT A S R .

— ABX5

(=) ARXZSAHREMEILKE

N %22 o 2 E B AN HIIE 2R T 37 3508, R UESF T 3 I — Rl SR PR 2R I
Fo MAAEAME R ELUESE, B “RAANLZS” , WFEENT I —F,
IHCREA, BUEFMHKGLE AT, "WRELS AMOER TIER T
MR 2. AEEU, RB T KEHREMSER D, $iF 7 Eha
ml A 2, M0 HIEPEEL 1R TR T A IR AR, A AR K TR
SR L, O & SRS O L 2R EAT R .

SR R FAE VL EARIE AR A ) I 5K, AR 1934 4 (IEJR A2 5 i)
TR N RS 5 B OISR RVEAT . B T 20 S )\JLH4EAR, e E L R E

O R, TR 35 EIE M) b 5T B i, 2000.304.
© A SEENHR G5 TEBIE THT BB [A] #8557 AR (3)[CLL AL BTk 48 HE A, 2012.267.

2



Degree papers are in the “Xiamen University Electronic Theses and Dissertations Database”. Full
texts are available in the following ways:

1. If your library is a CALIS member libraries, please log on http://etd.calis.edu.cn/ and submit
requests online, or consult the interlibrary loan department in your library.

2. For users of non-CALIS member libraries, please mail to etd@xmu.edu.cn for delivery details.



http://etd.xmu.edu.cn/
http://etd.calis.edu.cn/
mailto:etd@xmu.edu.cn

