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ABSTRACT

ABSTRACT

When interpreting the Bill of rights for deciding, the court may compare
the foreign constitutional system and foreign constitutional cases, in order to
find legal resources as tolls, experiences and statements for the Constitution of
its own country, which is called the use of foreign law. The section 39(1) under
South Africa Constitution provides: “When interpreting the Bill of Rights, a
court, tribunal or forum(a) must promote the values that underlie an open and
democratic society based on human dignity, equality and freedom; (b) must
consider international law; and (c) may consider foreign law.” Afterward, South
Africa constitutional court used foreign experiences positively to interpret the
constitution. Therefore, This paper choose the cases of fundamental rights as
object, to analyzes the situation of application the “foreign law clause”.

The first chapter briefly introduces the application of the “foreign law
clause”. It mainly states the historic development of relevant clause under
constitution , and the function of the “foreign law clause”.

The second chapter, based on the cases of fundamental rights under the
constitutional court of South Africa, analyzes the situation of application the
“foreign law clause”. It mainly includes the situation of refusing discussion, the
situation of application the “foreign law clause” and the factor of application
the “foreign law clause”.

The third chapter based on the cases of fundamental rights under the
constitutional court of South Africa, analyzes the scope of using “foreign law”.
It mainly includes the name of countries and the context of using“foreign law”.

The fourth chapter based on the cases of fundamental rights under the
constitutional court of South Africa, analyzes the means of interpreting “foreign
law”. It mainly includes literal interpretation, historical interpretation,

systematical interpretation, intentional interpretation and comparative
I
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interpretation.

The fifth chapter based on the cases of fundamental rights under the
constitutional court of South Africa, analyzes the modes of using “foreign law”.
It mainly includes the mode of statement, the mode of experience and the mode

of tool.

Key Words: the Use of Foreign Law; Constitutional Adjudication;

Comparative Interpretation
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