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Abstract:Inrecentyears,themanagementofseaareasbeyondnationalju-
risdictionhasbeendrawingmoreandmoreattentionfromtheinternational
community.Asnew managementtools,marineprotectedareas(MPAs)be-
yondnationaljurisdictionhavebothascientificandlegalbasis,andtherefore
theirexistenceislikelytohaveapositiveimpact.Currently,theinternational
communityregulatesmarineprotectedareasbeyondthelimitsofnationaljuris-
dictiontoacertainextent,buthasnotyetformedacomplete/comprehensive
legalframework.Whatismore,researchonMPAshaslaggedfarbehind,mak-
ingitdifficultforpolicymakerstomakeinformeddecisions.Inthefuture,the
internationalcommunityshouldpromotetheimplementationandimprovement
oftheinternationallegalframeworkfortheseMPAsandcontinuescientificre-
searchonmarinebiodiversity.Inaddition,internationalcooperationshouldal-
sobeemphasizedtoagreaterdegree.

Key Words:Marineprotectedareasbeyondnationaljurisdiction;High
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Withthegradualconsumptionofnaturalresourcesandgrowingscientific
understandingregardingecosystems,ecosystem managementhasbecomea
clearobjectiveformanygovernmentdepartments,publicandprivateresource
managementagencies:inshort,thegoalistoachievesustainabledevelopment.
Takefishing,forexample:sincethe1990s,fishingactivitiesandintensere-
sourceexploitationworldwidehaveprovedthatartificialdelimitationisnot
suitableforthemanagementoftrans-boundarybiologicalresources.Tobetter
conservemarinelivingresources,any managementregulationsandactions
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shouldbebasedonthebestavailablescientificknowledgewithrespecttothe
dynamicsofmarineecosystems,competitionandcooperationamongspecies,

marineecologicaldevelopmentandsoon.①MPAsareaneffectivetoolforthe
implementationofecosystemmanagement,whichcannotonlypreservethein-
tegrityofmarineresourcesandtheoriginalappearanceofthenaturalenviron-
ment,butalsoaidinconservation,restoration,development,introduction,

breedingofspeciescommunities,andthereforetheconservationofbiological
diversityofspecies,thusreducingoreveneliminatingtheadverseeffectsofhu-
manactivities.

Ⅰ.AnalysisonMarineProtectedAreasbeyond
NationalJurisdiction

A.Concept

Therearetwokindsofmarineprotectedareas:naturereserveswithinna-
tionaljurisdictionandthosebeyondnationaljurisdiction.Theestablishmentof
naturereservesundernationaljurisdictionissubjecttothesovereigntyorsov-
ereignrightsofagivencoastalState.Thesearedomesticlawissues.Onthe
otherhand,establishmentofnaturereservesinareasbeyondnationaljurisdic-
tionrequirestheconsensusoftheinternationalcommunityandisthusamatter
ofinternationallaw.Inaccordancewiththeexistinginternationallegalframe-
workforoceans,seasbeyondnationaljurisdictionincludehighseasandinter-
nationalseabedareas.Someinternationalorganizations(suchastheWorld
WildlifeFund(WWF))classifyMPAsaseither“highseas”or“deepseas”.②

So,intheoryandinpractice,naturereservesinmarineareasbeyondnational
jurisdictionareoneoftwotypes,dependingontheirbeinglocatedeitheronthe
highseasorininternationalseabedareas.Theformermaybereferredtoasan
“Area”naturereserveandthelatteradeepseabednaturereserve.③

Thehighseasarenotincludedinthenationalexclusiveeconomiczone,ter-
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CHENZuozhi,QIUYongsongandHUANGShuolinm,ConservationandManagementof
MarineLivingCreatureResources:CurrentInternationalLegalRegimeandRecentDevel-
opments,JournalofHubeiAgriculturalCollege,Vol.22,No.4,2002,pp.334~337.
Athttp://www.panda.org/what_we_do/how_we_work/conservation/marine/our_solu-
tions/protected_areas,13May,2009.
HUAJingxin,TheCourseoftheLawofSea,Qingdao:OceanUniversityofChinaPress,
2009,p.267.
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ritorialsea,internalwatersorarchipelagicwatersofanarchipelagicState(UN-
CLOS,Article86),accountingfor64%oftheglobaloceanarea(361million
squarekilometers).①Thegoalofestablishinghighseasprotectedareas,also
referredtoashighseasprotectedzones,ismainlytoprotectmarinebiological
resources,particularlythediversityofmarinespecies,includingfish,seabirds
andotherlivingresources.Overthepastfewyears,internationalawarenessof
thisissuehasbeengrowing,asdemonstratedbythegreatnumberofrelated
publicationsandinternationalconferences,collectedworks,andreports.②The
establishmentofnaturereservesinthehighseasshouldbeeffectedthroughthe
assemblyofstatespartiestoUNCLOSandtheConventiononBiologicalDiver-
sity,orthroughthediplomaticconferencesconvenedbytheUnitedNations
EnvironmentProgramme(UNEP),theInternationalMaritimeOrganization
(IMO),theFoodandAgricultureOrganization(FAO)orotherintergovern-
mentalorganizationsin whichsovereignstatesparticipate.Suchreserves
shouldbemanagedbyspecializedagenciesthroughprovisionsoftherelateda-
greements.Nationalrightsandobligationsinthesereserveswillideallybe
stipulatedaccordingtothenatureoftheobjectsagivenreserveisdesignedto
protect.Deepseabednaturereservesmainlyaddressbiologicalresourcesand
theirdiversityinthedeepseabed,andtheyshouldbeestablishedandmanaged
bytheInternationalSeabedAuthority(ISA)inaccordancewiththeprovisions
ofarticles145and162ofUNCLOS.Inthesereserves,nostateisallowedto
conductanyexplorationactivity.

B.AnalysisofInternationalLawBasis

Theestablishmentandmanagementofmarineprotectedareasbeyondna-
tionaljurisdictionneedthecorrespondingbasisintheinternationallawasa
background.Theinternationalcommunitydidnotrealizetheimportanceof
marineprotectedareasuntiltheearly1980s.Theinternationalconvention
whichfirstmentionedtheestablishmentofmarineprotectedareainitstrue
senseistheConventionfortheConservationofAntarcticMarineLivingRe-
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19TipsonDomesticMarineManagementfromanAustralianThinkTank—Focusonthe
IndianOcean(Chinese),athttp://www.china.com.cn/military/txt/2010-06/11/con-
tent_20237393_2.htm,18March,2010.
Athttp://wwz.ifremer.fr/institut_en/actualites/colloques_ manifestations,13 May,
2009.



sources,signedin1980,whichprovidesfortheestablishmentofmarineprotec-
tedareastoprotecttheimportanthabitatsofrelatedspecies.①The1990Con-
ventionfortheProtectionandDevelopmentoftheMarineEnvironmentofthe
WiderCaribbeanRegionandthe2001ConventionontheConservationand
ManagementofFisheryResourcesoftheSouth-EastAtlanticOceanalsohave
thistendency.Inthe1990s,manycountriesbasicallycompletedthelegislation
forthewatersundertheirownjurisdictionandturnedtomodifyandadjustthe
legalregimeforwatersbeyondtheirnationaljurisdiction,includingtheprotec-
tionofmarinebiodiversityintheseaareasbeyondnationaljurisdiction.Mean-
while,withtheadvancementofoceanexplorationtechnology,theinterpenetra-
tionandinteractionamongvariouscountriesintheuseofresourceshavebe-
comeincreasinglyevident.Inthiscontext,theinternationalizationtrendofleg-
islationforresourceshasbeengraduallystrengthened.② Alargenumberof
globalandregionallegalinstruments,includingthe1982UNCLOSandthe
ConventiononBiologicalDiversity,constitutetheexistinginternationallegal
frameworkfortheregionalmarinebiodiversitybeyondnationaljurisdiction,

Undersuchaframework,therearesignificantopportunitiesforpromotingthe
establishmentofmarineprotectedareasbeyondnationaljurisdiction,andthe
coordinationbetweenvariousinstrumentsmaybestrengthenedtopromotethe
establishmentofsuchprotectedareas.③

The1982UNCLOSisthemostcomprehensiveinternationalconvention
governing/dealingwithinternationalmaritimeaffairs.PartⅫofthisConven-
tionincludesarticlesonmarineenvironmentalprotection,yetdoesnotspecific-
allyrefertotheoverallprotectionofthemarineecologyandtheroleofprotec-
tedareas.Nonetheless,UNCLOSdoesindeedreflecttheneedsofmarineeco-
systems,ifonlyinacursoryway.Forexample,article194,paragraph5reads:
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Before,theinternationalconventionsforthemanagementofthedevelopmentofmarine
livingresources,includingthe“InternationalWhalingConvention”,“Conventiononthe
ConservationofAntarcticSeals”generallyignoredecologicalandenvironmentalprotec-
tion,evenifthereisawarenessofsuchissues,theyonlyprovidetemporaryshutdownfor
someofthezones.SeeR.V.Salm,translatedbytheSupervisionDepartmentofStateO-
ceanAdministration,GuidebookforthePlannersandManagersofOceanandCoastNat-
uralProtectionArea,August1993,p.23.
GANZangchun,DevelopmentalTrendofCurrentLegislationfortheSourcesanditsLeg-
islationRevolutioninChina,MinistryofLandandResourcesWebsite,athttp://www.
mlr.gov.cn/ggfw/wskt/wskt_dqkt/200503/t20050307_65576.htm,23October2008.
UNEP/CBD/WG-PA/1/2,20April2005,paragraph8(4),athttp://www.cbd.int/doc/
meetings/pa/pawg-01/official/pawg-01-02-zh.pdf,20June2011.
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Themeasurestakeninaccordancewiththissectionshallincludenec-
essarymeasuresfortheprotectionandpreservationofrareorfragileeco-
systemsaswellasdepleted,threatenedorendangeredspeciesandother
formsofmarinelifeenvironment.

Article150providesforthe“orderly,safeandrationalmanagementofthe
resourcesoftheArea,includingtheefficientconductofactivitiesintheArea
and,inaccordancewithsoundprinciplesofconservation,theavoidanceofun-
necessarywaste”.Everyfiveyears,theConferenceoftheISAconductsacom-
prehensiveandsystematicreviewofthepracticalimplementationoftheArea’s
internationalregimeestablishedbyUNCLOS.Thisismeanttoensurethecon-
tinuedapplicationofvariousprinciplesconcerningprotectionofthemarineen-
vironment.Article145(2)oftheConventiontouchesonmarineenvironmental
protectionintheArea:

TheAuthorityshalladoptappropriaterules,regulationsandproce-
duresforprotectionandconservationofthe “Area”ofthenaturalre-
sourcesandpreventdamagetofloraandfaunaofthemarineenviron-
ment.(Article145,paragraph2).

Clearly,althoughthisprovisiondoesnotdirectlyaddresstheestablish-
mentofmarineprotectedareas,itdoesprovidethelegalbasisfortheirbeing
establishedinallwaters,includingwatersofnationaljurisdictionandthosebe-
yondnationaljurisdiction,namelythehighseasanddeepseabedarea.

TheConventiononBiologicalDiversity(CBD),draftedbytheInternation-
alUnionforConservationofNature(IUCN)andamendedseveraltimes,was
adoptedinNairobionMay22,1992.Manyofitsprovisionsfocusonthepro-
tectionofbiologicaldiversity.TheConventiondefinedtherelevantconcepts
pertainingtotheprotectionofbio-diversityandcalledfornationalactionto
protectandsustainablyusebiologicalresources.TheCBDsuggestedconcrete
waysofdoingso,suchasinstallingmonitoringmechanismsthatoverseethe
conservationofbiologicaldiversityandassessthedegreetowhichresourcesare
beingusedsustainably,education,andenvironmentalimpactassessments.In
addition,theConventionalsomakesmentionofinsituconservation,outlines
theestablishmentofprotectedareasystemsandmakesprovisionforgranting
developingcountriesmonetaryorothersubsidiesinkind.Thus,likeUN-
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CLOS,itisalsoatreatywithfar-reachingimplications.

Ⅱ.InternationalManagementPractice

After1990,theissueofdeepseabedbiodiversityhasbecomeincreasingly
prominent.Theinternationalcommunityhasrecognizedtheimportanceof
maintainingbiologicaldiversityinseaareasbeyondnationaljurisdiction,pro-
motingfurtherdialogueontheinterestconflictbetweenmarineresourcesde-
velopmentbeyondnationaljurisdictionandprotectionofenvironmentalre-
sources.Onetangiblemanifestationofthisphenomenonistheadventofhigh
seaprotectedareas.①MPAshavebeenanimportanttopicofdiscussionforva-
riousinternationalorganizations,includingtheUnitedNations(UN),Assem-
blyofStatesPartiestotheConventiononBiologicalDiversity,UNEP,IUCN
andWWF,amongothers.TheConventiononBiologicalDiversityalsosetup
anadhocworkinggroupthatspecificallydealswithMPAs.Meetingsfrom
thisgrouphavegeneratedawealthofglobalandregionallegaldocuments.
TheseinstrumentshavehelpedreinforceemergingprinciplesofMPAmanage-
mentandledtheinternationalcommunitytosetitsprioritiesinanew,more
environmentallyfriendlyway.

A.ManagementPrinciples,ObjectivesandStandards

Establishedprinciples:TheUNGeneralAssemblyplaysacentralrolein
handlingmarinebiodiversityconservationandsustainableuseissuesinareas
beyondnationaljurisdiction.In2002,theUNGeneralAssemblycalledfor“the
developmentofmethodologiesandtools,includingtheecosystemapproachand
establishingmarineprotectedareasinaccordancewithinternationallawsand
basedonscientificknowledge”(Resolution57/141).Resolution58/240aims
to“[i]nvitetherelevantglobalandregionalinstitutionsinaccordancewithits
mandatetoinvestigateurgentlyhowtobetteraddressthreatsandrisksfaced
byvulnerableandthreatenedmarineecosystemsandbiodiversityinareasbe-
yondnationaljurisdiction,onascientificbasis;toinvestigatehowinthis
processtomakeuseofexistingtreatiesandotherinstrumentsandbeconsist-
entwithinternationallaw,inparticularwiththeUnitedNationsConventionon
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LawoftheSea,andinlinewiththeprincipleofanecosystem-basedintegrated
managementapproach,includingtheidentificationofthemarineecosystem
typesthatshouldbegivenpriorityattention;anddiscussthepossiblewaysand
meansfortheprotectionandmanagementoftheseecosystems.”Theseresolu-
tionsindicateadesireonthepartoftheUNtoincorporateintoexistingre-
gimesofMPAsbeyondnationaljurisdictionprinciplesofmanagementthatac-
cordwithinternationallawandalignwithanintegratedscientific,ecosystem-
basedapproach.

Establishedgoalsandstandards:In2002theWorldSummitonSustainable
Development(WSSD)reachedanimportantagreementthataimedtoestablish
arepresentativenetworkofMPAsby2012.Inkeepingwiththisgoal,in2006
theUNGeneralAssemblyAdHocOpen-endedInformalWorkingGroupdis-
cussedwhethertoestablishmulti-functionalMPAs,andfleshedoutthestand-
ardsandotherissuesrelatedtothedefinition,establishmentandmanagement
ofMPAs.In2004,the7thMeetingoftheStatePartiesforConventiononBio-
logicalDiversity(CBD)adoptedthe“Programonprotectedareas,oceanand
coastalareasandforestbiologicaldiversity”(DecisionⅦ/28).Itskeyobjec-
tiveisto:“[e]stablishandexpandprotectedareasinlarge,undivided,com-
plete,irreplaceableorhigh-riskareas.“In2005theProtectedAreasOpen-en-
dedAdHocWorkingGroup-formedundertheauspicesoftheCBD-heldits
firstmeeting,atwhichitwasdeclaredthat“developmentofstandardsshould
becompletedrapidlytodelineate,markandestablishmarineprotectedareas,

andonlyifallprotectedareasshouldreach40%ofthetotalworld’soceansare-
a,thegoaltoestablishaglobalnetworkofmarineprotectedareascanbea-
chievedby2012.”①InMay2008,duringthe9thMeetingoftheStatePartiesto
theCBD,thedelegatesagreedonthemethodologyofdelineatingMPAs,draf-
tedthestandardsfortheestablishmentofinternationalmarineprotectedareas,

andmadeknowntheirintentiontoannouncetheformalregulationsforthees-
tablishmentofMPAsby2012.②
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RefertoUNEP/CBD/COP/8/31,DecisionⅧ/24,para.11,athttp://www.cbd.int/deci-
sion/cop/?id=11038,20June2011.
RefertoUNEP/CBD/COP/9,DecisionIX/20,para.18,athttp://www.cbd.int/doc/de-
cisions/cop-09/full/cop-09-dec-en.doc,20June2011.



B.AttitudesofVariousPartiesintheInternationalCommunity

  TheattitudesoftheEuropeanUnionandAustraliavis-à-vishighseaspro-
tectedareasarepositive.TheEUadvocatesthenegotiationofathirdimple-
mentationagreementtoUNCLOSwithafocusonhighseasMPAs.Some
NGOs,suchasGreenpeace,supporttheEUproposal,withthefocusbeingto
stopdestructivefishingandtheestablishmentofsupervisoryorgans.Theyalso
advocatetheestablishmentofhighseasprotectedareasbasedontheenviron-
mentalpre-assessment,theprecautionaryprincipleandecosystemapproach,

andactivelyconductrelevantresearchactivities.
Australiastronglyadvocatesregarding MPAsasameansofintegrated

managementofthemarineenvironment.Initsview,themarineprotectedarea
comprisesanidealplatformforshowcasingconcrete,sustainablebiodiversity
conservationmethodsandresponsiblefisheries,advancesinmineralexploration
andminingtechnologies,particularlyinsensitiveseaareas,aswellasinforma-
tionontourismandscientificresearch.InMay2000,duringthefirstmeeting
oftheinformalconsultationmechanismcreatedbytheUN’sOceanAffairsDi-
vision,theAustraliandelegationsubmittedaninformalpaperindicatingthat
despitealimitedunderstandingofhighseasresources,moreandmoreareasof
greatdiversityandvaluewerebeingdiscoveredthere,andtheseareasshouldbe
conservedandusedinasustainableway,andrecommendingthathighseas
MPAsshouldbeestablishedinordertoprotectandconservebiodiversityinvi-
talmarinehabitats,includingdeep-seatrenches,ridges,seamounts,andhydro-
thermalvents.

TherehasbeenarecentchangeofattitudeconcerningUNCLOSintheU-
nitedStates.Originally,theU.S.perpetuallypostponedratificationofUN-
CLOSbecauseitperceivedtheConvention’sprovisionsrelatingtodeepseabed
developmentasunfairlybeneficialtodevelopingcountries.In2004,theU.S.
SenateForeignRelationsCommitteevotedinfavorofratifyingtheConvention
forthefirsttimebutfailedtosubmititforanofficialvote.Sincethen,theU.
S.hassupportedUNagreementsonhighseasMPAs.Someanalystssuspect
thatthisshiftservestheU.S.interestincontrollingthePacifichighseasand
navigablewaters.Asfurthersupportofthisclaimonemightadducethefact
thatinrecentyears,theU.S.attemptedtosettotalallowablecatch(TAC)

limitswithinhighseafisheriesadjacenttoitsexclusiveeconomiczone.How-
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ever,theU.S.specificallyopposesthedevelopmentofanewUNCLOSimple-
mentationagreementthataddresseshighseasMPAs,andfurtherbelievesthat
intermsofdeep-seabiodiversityconservation,thefullandeffectiveimplemen-
tationofexistingagreementsandmechanismsshouldbemorethanenoughto
solvethemosturgentproblemscurrentlybeingfaced.AccordingtotheU.S.,

MPAsshouldbewell-definedareasdesignedtocontrolenvironmentalimpact,

notareasbanningallactivities,andregionalfisheriesmanagementorganiza-
tions(RFMOs)andotherexistingmechanismsshouldbeallowedtoplayan
importantrole.Japan,Korea,Norway,Icelandandothercountrieshavealso
advocatedtheuseofexistingmechanismsformanaginghighseasMPAs.

However,thepathtoreachingtheseidealsisnotwithoutchallenges,such
astechnologicallimitations,sufficientknow-howconcerningmanagementof
highseasprotectedareas,andlogisticaldifficultiesarisingfromtheremoteness
ofdeepseaareas,tonameafew.Theseobstacleswouldbeevenhardertoo-
vercomefordevelopingcountries.

C.ThePracticeofMarineProtectedAreasbeyond
NationalJurisdiction

  Todate,morethan12%ofthelandareaintheworldisclassifiedaspro-
tectedareas,butlessthan1%oftheoceanareaisprotected,andevenasmaller
proportionofoceanareasclassifiedashighseasordeepseaisprotected..①E-
venso,somesuccessfulmodelsdoexist:theLigurianSeaCetaceanSanctuaryin
theMediterranean-builtbytheWWFwiththehelpofthegovernmentsof
France,MonacoandItaly-istheworld’sforemostexampleofahighseaspro-
tectedarea.InthesaidSanctuary,Italy,MonacoandFrancecooperatetotight-
lycontrolincomingpollutionandstrictlyregulatethefishingindustry,inparti-
cularbybanningtrawlingwithintheSanctuary.②Thefirstdeep-seaMPAwas
established/foundedbytheWWFintheAtlanticAzoresaroundtwohydro-
thermalvents,andmoreprotectedareaswillbeestablishedintheNorthwest
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ISBA/14/LTC/5,para.10,athttp://www.isa.org.jm/files/documents/EN/14Sess/
LTC/ISBA-14LTC-5.pdf,20June2011.
LIUHuirong,HAN Yang,SpecialProtectionAreas:A NewPerspectiveonHighSeas
Biodiversity,JournalofHuaDongPoliticandLawUniversity,Vol.66,No.5,2009,pp.
141~145.



Atlanticseamounts,vents,coldwatercoralsandotherdeep-seahabitats.①

PerhapsthehighseasMPAthatbestrepresentstheidealsoftheMPA
conceptistheonelocatedinthesoutherncontinentalshelfoftheSouthOrkney
Islands.ThisMPAwasestablishedbytheCommissionfortheConservationof
AntarcticLivingResources(CCAMLR)inNovemberof2009duringthe28th
CCAMLRGeneralAssemblymeetinginAustralia.TheSouthOrkneyIslands
MPAisthefirstoneestablishedinthehighseas.Protectivemeasuresinclude
banningallfishingactivities;monitoring;thecreationofascientificcommittee,

undertheauspicesofwhichfisheries-relatedresearchactivitiesmaybecarried
out.Suchresearchactivitiesmustcomplywiththeprovisionsofprotective
measures.Inaddition,allfishingvessels(includingfishingvessels,support
vesselsforfishingvessels,fishprocessingvessels,fishingtransportvesselsand
others)passingthroughtheprotectedareaareprohibitedfrom dumping;

schemesformonitoringtrafficconditionsintheprotectedareawereintro-
duced;andfishingvesselsintendingtoentertheareaarerequiredtoinformthe
CCAMLRSecretariatofthevessel’sflagstate,vesselsize,IMOnumber,route
andotherinformationasnecessary.Theaboveprotectionmeasuresdonotap-
plyundercertaincircumstances,suchaswhenthesafetyofvesselpersonnelis
atrisk.②

Ⅲ.AnalysisonSignificance,ProblemsandTrendsof
MarineProtectedAreasbeyondNationalJurisdiction

  ThroughexaminingthebackgroundandqualitiesoftheMPAconcept,itis
easytoconcludethattherearemanyadvantagestotheestablishmentofMPAs
beyondnationaljurisdiction.Theywillhelpprotectmarinebiodiversityacross
largeareas,andthusarelikelytobecomemorecommonlyutilizedamongthe
internationalcommunity.Inspiteofthenumerousandobviousbenefitsthat
theMPAregimeoffers,inpracticecertainproblemsstillremaintobesolved.
Theyhaveariseninsuchdomainsasthelaw,naturalscience,oceanmanage-
mentandothers,andthesemustbeadequatelyresearchedandresolvedtoen-
suretheMPAregimereachesitsfullpotential.
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Athttp://www.panda.org/what_we_do/how_we_work/conservation/marine/protected_
areas/increasing_protection/deep_seas/#deepsea_mpa,23November2008.
CommissionfortheConservationofAntarcticLivingResourceswebsite,athttp://www.
ccamlr.org,23November2009.
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A.PositiveSignificanceandExistingProblems

MPAsbeyondnationaljurisdictioncanbeexpectedtocontributepositively
inatleastthefollowingthreemainaspects:

1.Fosteringsustainablemarinedevelopmentandhelpingprotectthecom-
monpropertyofmankind,includinggeneticandspecialbiodiversity.High-de-
greebiodiversityareasareconsistentwithanecosystem-basedintegratedma-
rinemanagementapproach.

2.Expandingtheprotectionofmarinebiodiversitytowatersbeyondna-
tionaljurisdiction.Inthepast,concernsandcountermeasuresfromtheinterna-
tionalcommunityregardingbiodiversityinwatersbeyondnationaljurisdiction
respondedprimarilytointernationalpublicopinionorcallsfromvariousinter-
nationalenvironmentalprotectionNGOs,andtheactionstakenwererelatively
ineffective.TheestablishmentofMPAscanbreakthiscycleandprovidereal
andeffectiveprotectionofbiodiversityinwatersbeyondnationaljurisdiction,

allthewhilecontributingtotheinternationalcommunity’sknowledgebaseon
biodiversityprotection.

3.Incorporatingscientificmethodologyintotheprotectionofbiodiversity
inthewatersbeyondnationaljurisdiction.Havingadequatescientificdata
helpsproperlydesignatespecialprotectionareasinzonesoutsidenationaljuris-
dictiononthebasisofgeographicalfeatures,targetedspecies(includingrareor
otherhigh-valuespecies),andalsoenhancescost-effectiveness.

Atpresenttherearefourmainproblemsthatneedaddressing:

1.Arelevantinternationallegalframeworkhasnotyetbeenestablished.
Thecurrenttrendofadoptinginternationalizedecologicalresourcelegislation
providesthenecessarybackdropforMPAsbeyondnationaljurisdiction.There
arealargenumberofinternationallegaldocumentsthatprovideopportunities
forthemanagementofMPAsoutsidenationaljurisdiction,butcurrentlyinter-
nationallawsregulatinghighseasspecialprotectedareas,includingtherelevant
provisionsofUNCLOSandtheCBD,belongtothecomprehensiveinternational
conventions,thusonlyaguidingprincipleisprovided.Todate,international
lawsprovidingdirectregulationforMPAsbeyondnationaljurisdictiondonot
exist.

2.Thereisapotentialconflictwiththeexistingmarinelegalsystemthat
mightaffecttheexistingpatternsofoceanorder.Thisissueismostevidentin
thehighseasanddeepseabedregimes:intheory,theestablishmentofhighseas
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protectedareaswillsetcertainrestrictionsonfreedomofnavigationinthehigh
seas,fishingandscientificresearch,etc.Theintricaciesofhowexistinginter-
nationallawsandmechanismsinterrelateandhownewly-establishedMPAs
willaffectthemmustbeadequatelyresearchedandnegotiatedamongtherele-
vantparties.

3.Theinternationalcommunity’sattitudesareinconsistent.Somecoun-
triesfearthattheestablishmentofprotectedareasmayprecludedevelopment
andutilizationofresourceswithintheregion,andsomedevelopingcountries
maintaina“waitandsee”attitudeduetotechnicalorpecuniarylimitations.
4.RegardingtheestablishmentofMPAs,relevantresearcheshavelagged

farbehindtheneedsofpresent-daypractice.Sofar,theconcretedetailsonthe
establishmentofprotectedareashavenotyetbeendeveloped.

B.TrendAnalysisandCountermeasures

1.Itwillbecomeinevitabletoconductampleresearchontherelevantle-
galframework.SincenointernationallegalframeworkofMPAsoutsidena-
tionaljurisdictionhasyetbeenestablished,therearenaturallynoconflictswith
theexistingmaritimelegalsystem.Toensureitremainsthatway,itwillbe
necessarytoadequatelystudythecoordinationbetweenthemanagementof
MPAsandrelevantinternationaltreatiesanddiscusswaystopromoteaglobal
MPAframeworkonthebasisofUNCLOS,theCBD,the1995UNFishStocks
Agreement(thisprobablyneedsafullcitation)andotherrelatedagreementsin
ordertoestablishanetworkofMPAsbeyondnationaljurisdictionthatfully
complywithinternationallaw.

2.ImplementationoftheMPAregimewillbemosteffectiveifthecoun-
triesinvolvedareabletoreachconsensusonthedetailsofmanagement;this
wouldalsoservetostrengthenregionalcooperationon MPAs.Althougha
groupofdevelopedcountriesledbytheUnitedStatesandsomedeveloping
countrieshavedifferentideasonMPAs,therehasbeenmuchdialoguebetween
thetwocampsrecently,andfuturetheoreticalresearchandcollaborationon
thisissuewillcertainlyonlyexpandfromthesehumblebeginnings.InMay
2008,duringthe9thmeetingofStatesPartiestotheCBD,thedelegatesunder-
tooktoestablishaglobalnetworkofMPAsby2012.MPAsbeyondnational
jurisdictionrequirehigh-techequipmentandsophisticatedscientificexpertise,

bothofwhicharelackingindevelopingcountries,soenhancinginternational
cooperationisessentialtothesuccessfulimplementationofthehighseaspro-
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tectedarearegime.
3.ScientificresearchonMPAsisonlyatitsinitialstages.In2004theIn-

ternationalUnionforConservationofNaturepublishedaworkentitled“How
isyourMPAdoing? AGuidebookofNaturalandSocialIndicatorsforEvalua-
tingMarineProtectedAreaManagementEffectiveness”.Theguideprovidesa
field-tested,methodicalprocessforplanningandevaluatingmanagementeffec-
tivenessofMPAs.①Otherfutureresearchshouldalsobedirectedtowardthei-
dentificationofpriority marineareas mostsuitedtotheestablishmentof
MPAs;thedevelopmentofstandards,guidelinesandprinciplesforthedefini-
tion,establishmentandsubsequentmanagementofMPAs;obtainingadeeper
understandingofthethreatstobiodiversityinMPAsandseekingtoapplythe
precautionaryprinciple:②surveyingandchartingoutseafloortopographyand
thevariousoceanographicfunctionsofseamounts,cold-watercoralreefsand
otherecosystemsandtheecologicalimportanceofassociatedspecies;ascertai-
ninghowbesttoshareinformationthroughacentralizedinformationmecha-
nism:③onthebasisofscientificanalysis,exploringthepossibilityofmanaging
deep-searesourcesinanecologicallysustainableway;anddefiningwhicheco-
systemsoreco-regionsshouldbeconsideredconservationpriorities.④Another
issuethatcouldbeinvestigatedisthepotentialroleandpracticabilityofso-
called“multi-purpose”MPAs.

Fourkindsofcountermeasureswarrantdiscussioninthepresentcontribu-
tion:First,theestablishmentandmanagementofMPAsbeyondnationaljuris-
dictionmustbecarriedoutthroughtheinternationalcommunity,andtherefore
therelatedinternationaldevelopmentsshouldbecloselyfollowed,including
bothlegalandscientificaspects;second,onthebasisoftheseobservations,the
relevantresearchoninternationalanddomesticlawsshouldbestrengthened,

boththeoreticalandpracticalresearch,therebyenhancingawarenessofhigh
seasbiodiversityproblemsfromascientificperspective;third,activeparticipa-
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UNEP/CBD/SBSTTA/10/2,Page6,29November2004,athttps://www.cbd.int/doc/
meetings/sbstta/sbstta-10/official/sbstta-10-02-en.pdf,20June2011.
The1stmeetingoftheOpen-endedAdHocWorkingGroupforCBDprotectedareas,13
-17June2005,“Optionsforcooperationfortheestablishmentofmarineprotectedareas
inmarineareasbeyondthelimitsofnationaljurisdiction”,explainedbytheExecutiveSec-
retary,para.8(5).
RefertoUNEP/CBD/COP/8/31,DecisionⅧ/24,para.44(a),athttp://www.cbd.int/
decision/cop/?id=11038,20June2011.
WANGWenge,StudyontheLegislativeIssureontheEcologicalEnvironmentBuilding,
EnvironmentalProtection,Issue8,2005,pp.20~23.



tionindraftingrelevantlegislationshouldbeencouragedamongtheinterna-
tionalcommunity;fourth,greaterinternationalcooperationshouldbesoughtto
bothachieveChina’slegitimateinterestswhilealsofulfillingitsinternational
obligations.

Tothisend,atthisstageitisrecommendedtofocusfutureresearchonthe
followingissues:

1.Harmonizationwiththeexistinghighseassystem.Theestablishmentof
protectedareasisboundtoaffectthefreedomoffishinginhighseas,including
China’soffshorefishing.Itshouldbenotedthatthisimpacthasbeengenera-
tedbythedevelopmentofinternationallawofthesea.Substantivechangesto
UNCLOS,suchasthe1995StraddlingandHighlyMigratoryFishStocksA-
greement,haveplacedgreaterrestrictionsonfishingfreedomsinthehighseas.
Thepastfewdecadeshaveprovedthatunrestrictedfishingcanravagelivingre-
sourcesinthehighseas;consequently,theexerciseoffisheryfreedominthe
highseasshouldbetemperedbytheinternationalobligationstoconservebiodi-
versity.Inparticular,countriesmustfulfilltheirobligationsofconservation
andmanagementofhighseaslivingresourceswhenfishinginthehighseas.
MPAssetreasonablelimitsonexcessiveorharmfulhumanactivities.Moreo-
ver,MPAsbeyondnationaljurisdictionaremorelikelytobeestablishedinare-
asofrichbiodiversity.Suchareasmaypossessuniqueenvironmentswithspe-
cialdeep-seafauna(suchashydrothermalventsandseamounts),andtheirarea
islimited,thustheydonotimpingeupontheuseofmarineresources,through
fishingorotheractivities,innon-protectedareas.

2.Therelationshipbetweenprotectionanddevelopment.Hydrothermal
vents,seamountsandotherfeatureshaveahighdegreeofendemism.They
containbiological,mineralandhydrocarbonresourcesthatcouldbeprofitably
developed.Indeed,theestablishmentofMPAsdoesnotprecludereasonable
developmentandutilization.Infact,theIUCN outlinesdifferenttypesof
MPAs,rangingfromareaswithahighdegreeofprotectiontothosewithsome-
whatlessstringentprotectionstandardsandgreaterflexibilityforuse.Exist-
ingnationalMPAsconfirmtheideaofcoordinatingprotectionanddevelop-
ment,allowingMPAstosimultaneouslyprotectthemarineenvironmentand
alsoactasaplatformtopromotelocaleconomicdevelopment.TheAustralian
GreatBarrierReefMarinePark,forinstance,servesawiderangeoffunctions
frombiodiversityprotectionandscientificresearchtorobustfisheriesand
tourism/entertainmentindustriesthatgeneratebillionsofAustraliandollars
annually.The relevantstudies have shown thatthe establishment of
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Australia’sMarineParkhasnotthwartedeconomicinterestsbutactuallyin-
creasedtheincomeoflocalfishermen.Achievingsustainableeconomicdevel-
opmentandenvironmentalprotectioninthiswaytrulycreatesawin-winsitua-
tion.①

3.Comparisonbetweensimilarprotectedareas.Manydomesticorco-cre-
atedMPAshavesimilaritieswithmarineprotectedareasbeyondnationaljuris-
dictionintheirlocation,geology,targedspecies,orprotectionmethods,which
canprovideveryusefulfirst-handknowledge.Forexample,theprotectedarea
establishedwiththehelpofWWFinthePortugueseRainbowventareaisthe
firstcoastalMPAlocatedonthecontinentalshelfofcoastalStates.Another
pilotdeep-seaMPAisunderwaywiththeparticipationofWWFalongCanada’s
Atlanticcoast,whichencompassesalargeunderwatercanyonwithdepthsof
morethan2000meters.②CanadaandPortugalarebothattemptingtoestablish
theirrespectivemarineprotectedareasaroundseamounts③

(Editor:SUBaoqing;

EnglishEditor:JoshuaOwens)
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