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Abstract:Tojustifytheexpansionofmilitaryactivitiesontotheexclusive
economiczoneofcoastalStates,someoftheworld’smajormaritimepowers
haveadoptedone-sided,extendedinterpretationsoverrelevantprovisionson
theexclusiveeconomiczoneinUNCLOS,whichgoagainsttheoriginalinten-
tionoftheConvention.Accordingtothisdocument,anymilitaryactivityof
anyStateinanyexclusiveeconomiczoneofanycoastalStateshallbesubjectto
restriction;anymilitaryactivitymustreflect“peacefulpurposes”andmutual
respectoflegitimaterights;anymilitaryactivityshallgive“dueregard”tothe
rightsofcoastalStates;andintermsofallocating“residualrights”,coastal
Statesshalloccupythedominantandpreferentialposition.
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Theexclusiveeconomiczone(EEZ)isaregimenewlyestablishedbythe
UnitedNationsConventionontheLawoftheSea(UNCLOS).Inrecentyears
aseriesofincreasinglyintensemilitarycrisesandconflictscenteringonthe
rightsanddutiesregardingmilitaryactivitiesintheexclusiveeconomiczone
havearisenbetweenmajormaritimepowersandmanydevelopingmaritime
States.Inordertocorrectlyinterprettherightsanddutiesregardingmilitary
activitiesintheEEZunderUNCLOS,tomaintainthisconvention’sstatusas
authoritativelaw,andtosafeguardthelegitimaterightsandinterestsofdevelo-
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pingmaritimeStates-suchasChina-intheirEEZs,itisimperativetoholdin-
depthdiscussionsontherightsanddutiesregardingmilitaryactivitiesinthe
exclusiveeconomiczone.

Ⅰ.“FreedomsofNavigationandOverflight”intheExclusive
EconomicZoneAreFreedomsSubjecttoRestriction

A.“FreedomsofNavigationandOverflight”AreNotEquivalent
to“FreedomoftheHighSeas”

  Thougharticle87ofUNCLOSgrantswarshipsandmilitaryaircraftof
non-coastalStatesthe“freedomsofnavigationandoverflight”intheEEZsof
coastalStates,suchfreedomsarenotequivalentto“freedomofthehighseas”.

Theexclusiveeconomiczoneisauniqueseaterritory,notclassifiedasei-
therterritorialwatersorhighseas.Therefore,inlegalterms,“freedom”itself
shoulddenoteakindoflegalstate,subjecttorestrictionsoflegalfactors.①

Paragraph1ofarticle87ofUNCLOSprovidesthatthefreedomsof“naviga-
tionandoverflight”shallbeexercisedbyallStates“undertheconditionslaid
downbythisConventionandbyotherrulesofinternationallaw”.Dovetailing
offthisprinciple,paragraph3ofarticle58provides:

Inexercisingtheirrightsandperformingtheirdutiesunderthis
Conventionintheexclusiveeconomiczone,Statesshallhavedueregardto
therightsanddutiesofthecoastalStateandshallcomplywiththelaws
andregulationsadoptedbythecoastalStateinaccordancewiththepro-
visionsofthisConventionandotherrulesofinternationallawinsofaras
theyarenotincompatiblewiththisPart.

Article58pointsoutthatthe“freedomsofnavigationandoverflight”inthe
EEZareapplicabletoexclusiveeconomiczonesonly“withdueregard”tothe
rightsandinterestsofcoastalStates.Therefore,such“freedoms”aresubject
totheconstraintsofrelevantprovisionsofinternationallaw.Dueregardmust
begiventotherightsanddutiesofcoastalStates,andtherelevantlawsand
regulationsformulatedbytheseStatesmustbeobserved.Ontheotherhand,
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① QinXiaocheng,SeveralIssuesofInternationalLawintheSino-USCollisionIncident,
JournaloftheChinaForeignAffairsUniversity,No.2,2001,p.27.
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eventheexerciseof“freedomsofnavigationandoverflight”inthehighseas
mustalsobe“peaceful”innature,andanyactivitythreateningthesovereignty
ofanyStateorregionalsafetyandinterestsisprohibited.Therefore,the“free-
dom”enjoyedbyotherStatesintheEEZofanycoastalStatedoesnotembrace
indiscriminateorencroachinguseatwill,butrathershouldbesubjecttostrict
restriction.Theshipsandaircraftofnon-coastalStatesonlyenjoythefreedom
of“passage”throughthecoastalState’sEEZ,naturallywithouttherightto
conductmilitaryactivitiesthreateningtheintegrityofnationalsovereigntyor
safetyinterests,suchasweaponstestingandmilitaryintelligencegathering,

withoutpriorconsentofthecoastalState.

B.Non-coastalStatesEnjoyFreedom “SubjecttoRestriction”
intheExclusiveEconomicZone

  Thenavyisthesea-basedbranchofthemilitaryforce,andmaneuveringon
vastseaareasisoneofitsspecificmilitaryfunctions.Throughmaritimema-
neuvers,naviesmaintainandexercisetheirrightof“freedomofnavigation”on
thehighseas.However,thefactremainsthatnavyvesselsandwarplanesare
governmentproperty.Theyaremilitarilyoperationalandbattleready,anddis-
patchedabroadtorepresentthewilloftheState.Thiscannotbutmakecoastal
Statesexceedinglyanxious,especiallysmallandmedium-sizedcoastalStates
notstronglyalliedwithmajorpowers.Tosafeguardtheirsovereignty,security
andmaritimerightsandinterests,coastalStateshave,inaccordancewiththe
UNCLOSprovisionsonrestrictingmilitaryactivitiesintheEEZ,reasonably
limitedcertainactivitiesofforeignnaviesandairforcesthatcouldcompromise
theirdomesticsecurityorinterests.Suchrestrictionsnotonlyconformtothe
generalprovisionsofinternationallaw,butalsotherelevantprovisionsofUN-
CLOS,allwithoutundulydenyingthe“freedomsofnavigationandoverflight”.

Underinternationallawofthesea,thereareseveralregimesofpassage
throughseaareas,suchas“licensedpassage”,“innocentpassage”,“transitpas-
sage”and“freepassage”.“Licensedpassage”mainlyappliestoaState’sinter-
nalwaters(including“inlandwaters”and“oceaninternalwaters”).Asthe
namesuggests,tonavigateintheinternalwatersofacoastalState,foreignves-
selsmustfirstrequestpermissionandobtainapproval.

“Innocentpassage”applieswithintheterritorialseaorarchipelagicwaters
ofcoastalStates,aswellascertain“straitsusedforinternationalnavigation”in
whichtransitpassagedoesnotapply.Theregimeofinnocentpassageprovides
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thatvesselsofnon-coastalStates,aslongastheyarenotprejudicialtothe
peace,goodorderorsecurityofagivencoastalState,maycontinuouslyandex-
peditiouslypassthroughtheterritorialwatersofsaidcoastalStatewithout
havingtoobtainapprovalthroughpriorrequest.Butthisregimealsocarries
somestrictrestrictions;forexample,foreignsubmarinesandothersimilarves-
selsthataresubmergedintheirnormalmodeofoperationarerequiredto“nav-
igateonthesurfaceandtoshowtheirflag”.Furthermore,aircraftarenot
grantedthefreedomof“innocentoverflight”.

Theregimeoftransitpassageismainlyapplicableto“straitsusedforin-
ternationalnavigation”andsea-routesthrougharchipelagicwaters.Underthis
regime,foreignvesselsandaircraftmay,providedtheydonotjeopardizethe
sovereigntyorinterestsofthecoastalState,proceed“withoutanydelay”and
expeditiouslyalongtherouteinquestion,withoutfirsthavingtorequestorob-
tainapproval.Unlike“innocentpassage”,thetransitpassageregimedoesnot
restricttheoverflightofaircraftorrequirethatforeignsubmarinesandother
underwatervehicles“navigateonthesurfaceandshowtheirflag”.

“Freepassage”appliestothehighseasandwaterssuchastheEEZand
contiguouszone.ThoughnotareasoverwhichcoastalStatesenjoycomplete
sovereignty,theynonethelesspossesscertainsovereignrightsinthesezones.
“Freepassage”isnotsubjecttorestrictionssuchasobtainingapprovalthrough
priorrequest,continuousandexpeditioustransitortransitwithoutdelayand
expeditiousnavigation,andnaturallyitisnotexpectedthatforeignsubmarines
andotherunderwatervehiclesnavigateonthesurfaceandshowtheirflag.①

Article58ofUNCLOSprovidesthatintheEEZ,non-coastalStatesenjoy
thefreedomsreferredtoinarticle87ofnavigationandoverflight,subjecttothe
relevantprovisionsoftheConvention.Paragraph1ofarticle87oftheConven-
tionprovidesthatallStatesenjoythefreedomofnavigationandoverflight,

subjectto“theconditionslaiddownbythisConventionandbyotherrulesof
internationallaw”.AsUNCLOSdoesnotqualifythenatureorcategoryof
vesselsthatmayexercisetheserights,itfollowsthatallvessels,includingmili-
taryvesselsandaircraft,enjoytherighttofreenavigationintheEEZ.②So,al-
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DingChengyao,OntheIncidentofUSSurveyVesselIntrudingintoChina’sEEZfromthe
PerspectiveofInternationalLaw,JournalofEastChinaCollegeofPoliticalScienceand
Law,No.2,2003,p.80.
ZhangHaiwened.,CollectionofInterpretationoftheUnitedNationalConventiononthe
LawoftheSea,Beijing:MaritimePress,2006,p.108.
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thoughthemilitaryshipsandaircraftofnon-coastalStatesenjoythefreedom
ofnavigationintheEEZofthecoastalStateasrecognizedbyUNCLOS,this
“freedom”issubjecttoreasonableandlawfulrestrictions.

C.TheAirspaceoftheExclusiveEconomicZoneIsNotOpen
Airspace,andtheCoastalStateHasLimitedJurisdiction

  WhenUNCLOSestablishedthenewEEZregime,thelegalstatusofthe

superjacentairspacedidnotreceiveadequateattentionatthe3rdConferenceon
theLawoftheSea.Lackofclarityonthisneglectedissuehasledtotheforma-
tionofthreedistinctinterpretationsregardingthelegalstatusofEEZairspace.
Thefirstmaybecalledthe“sovereigntyview”,namelythestancethatastate
enjoysthesovereignrightovertheEEZ,withtheonlyexceptionsbeingforeign
vessels’righttonavigationandoverflight.Somecommentatorshavealsoas-
sertedthattheEEZairspaceshouldmaintainthelegalstatusofopenair-
space.①Inopenairspace,non-coastalStateshavetherighttoconductmilitary
activitiessuchasreconnaissance,conveyanceofmanpowerresourcesandequip-
ment,setupofwarningsystems,tacticalmaneuvers,testingguidedmissilesand
otherweapons,amongothers.Australia,initsOperationsLawforRAAF
Commanders,holdsthattheEEZairspacecomprisesinternationalairspace,and
thatwithintheEEZ,non-coastalStatesenjoythefreedomtoconductactivities
suchasflightoperation(“overflight”),weaponsexercises,intelligencegather-
ingandmonitoring;moreover,suchfreedomsandrightsshallnotbeimpinged
uponbyotherStates.②

AnotherviewcontendsthattheEEZairspaceshouldconformtotheprin-
cipleof“consistentstatus”,thatis,thelegalstatusoftheairspaceshouldbe
consistentwiththegroundbeneathitandsubjecttotheconstraintsofland
law.USAirLawProfessorCoopermaintainsthat“[i]fanyplaceonthesur-
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①

②

QinShuming,ATentativeDiscussionontheJurisdictionoftheCoastalStateoverItsEx-
clusiveEconomicZoneandFreeRelationshipwithOtherStates,JournaloftheGuangxi
AdministrativeCadreInstituteofPoliticsandLaw,No.2,2002,p.25.
Internationalairspaceisthatairspaceoverthehighseas[and]EEZs…Accordingly;mili-
taryaircraftarefreetooperateininternationalairspacewithoutinterferencefromanyoth-
erState.Whileininternationalairspace,militaryaircraftarefreetoengageinflightoper-
ations,includingweaponstestingandfiring,surveillance,intelligencegathering,andsup-
portofnavalactivities.———SeeSection2.13ofPartⅡofAustralianOperationsLawFor
RAAFCommanders.



faceoftheearth,whetheronlandorwater,isrecognizedastheterritoryofa
state,theairspaceofthatsurfaceshallalsobepartoftheterritoryofthat
state.Onthecontrary,ifanyplaceonthesurfaceoftheearthisnotpartofthe
territoryofanystate,suchasthewatersincludedbythehighseas,thespacea-
bovethatsurfaceshallnotbesubjecttothesovereigntycontrolofanystate,

butmaybefreelyusedbyanystate.”①Cooperhasalsoarguedthat“[t]hesur-
faceoftheearthandtheairspaceaboveitshallnotbetreatedseparately,but
mustberegardedasasinglepoliticalentity.”Hebelievesthatthelegalstatus
ofairspaceisdeterminedbythegroundbeneathit;thisistohimthe“basic
principleofthelawofinternationalnavigation”.Accordingtothislineof
thinking,theairspaceabovetheexclusiveeconomiczonewouldbevestedwith
thesamelegalstatusastheEEZitself,meaningitwouldconstituteneitherin-
ternationalnorterritorialairspace.Itratherwouldbeaspecialairspaceover
whichthecoastalstateinquestionenjoysjurisdiction.

TheauthorsareoftheopinionthatthelegalstatusoftheEEZairspace
shouldbeestablishedaccordingtotheprincipleof“consistentstatus”andthat
thereissufficienthistoricalevidencetosupportthepositionthattheEEZair-
spaceconstitutesaspecialzonewhosestatusisconsistentwiththeEEZitself,

meaningthatthecoastalStatehasjurisdictionoverit.Longbeforetheadvent
oftheaviationage,Romanlawhadextendedstatesovereigntytoincludethe
airspaceaboveitsterritory,conferringuponitthesamelegalstatusasthe
land.AftertheFirstWorldWar,threeconventionsdealingwithairtraffic,the
ParisConventionof1919,theHavanaConventionof1928andtheChicagoCon-
ventionof1944,allheldthatthesovereigntyofairspaceshouldaccordwiththe
sovereigntyoftheStatebeneathit.②Therefore,thelegalstatusofairspaceis
determinedbythelegalstatusofthelandorwatersbeneathit.Sincecoastal
StatesenjoysovereignrightsandjurisdictioninitsEEZ(s),thefreedomofthe
airspaceabovetheexclusiveeconomiczoneisdifferentfromthefreedomofthe
highseas.Draftersoftheconventions,whilepreservingthefreedomsofthe
highseas,didnotneglecttoinsertqualifyingclausessuchas“undertherestric-
tionofrelevantregulationsinthisConvention”,and“solongasitdoesnotcon-
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Cooper,AirspaceRightsovertheArctic,AirAffairs,No.3,1950,p.517.
Articles1and2oftheChicagoConventionrecognizeStatesovereigntyoveritsairspace:
Article1ThecontractingStatesrecognizethateveryStatehascompleteandexclusive
sovereigntyovertheairspaceaboveitsterritory.Article2ForthepurposesofthisCon-
ventiontheterritoryofaStateshallbedeemedtobethelandareasandterritorialwaters
adjacenttheretounderthesovereignty,suzerainty,protectionormandateofsuchState.
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flictwiththissection”.Article58,paragraph3ofUNCLOSprovidesthatall
states“shallhavedueregardtotherightsanddutiesofthecoastalStateand
shallcomplywiththelawsandregulationsadoptedbythecoastalStateinac-
cordancewiththeprovisionsofthisConventionandotherrulesofinternational
lawinsofarastheyarenotincompatiblewiththisPart.”Thesetermssub-
stantivelyrestrictthefreedomsenjoyedbyforeignaircraftintheEEZairspace.

ItshouldalsobenotedthatacoastalState’sjurisdictionoverEEZairspace
islimited.Theoverflightbehaviorofforeignmilitaryaircraftcannotbeabso-
lutelyforbidden;otherwise,theexclusivenessoftheexclusiveeconomiczone
wouldbeenhancedandjurisdictionexpanded.Comparedwiththeterritorial
seas,whilethenon-coastalstateexercisesthe“freedomofoverflight”inthe
airspaceabovetheexclusiveeconomiczone,thejurisdictionofthecoastalState
overthe“freedomofoverflight”willbesmallerthanthatoverthe“freedomof
navigation”.Firstly,thecoastalState’srighttoconstructartificialislandsand
installationsintheEEZmayaffecttherightofforeignaircrafttoflyatalow
altitudeneartheairspaceabovesuchstructures.Secondly,thecoastalStatehas
jurisdictionoverthebehaviorofforeignaircraftintheEEZthatcouldimpact
themarineenvironment,suchasdumping.Forthepresentdiscussion,thethe-
oreticaldisputeoverthelegalityofestablishingairdefenseidentificationzones
(ADIZs)willbesetaside;mostcountriesgenerallydonotperceivetheestab-
lishmentofanADIZasanexpansionofterritorialairspaceorextensionofsov-
ereigntyoverairspace.ADIZscaneffectivelyidentifyintrudingaircraftbefore
theirentryintotheterritorialairspace,whichbolstersnationaldefenseand
helpssafeguardtheintegrityofterritorialairspace.

D.LegalObligationsthatWarshipsandWarplanesShould
UndertakeWhileNavigatingandFlyingoverthe
ExclusiveEconomicZoneoftheCoastalState

  OneviewhasitthatUNCLOSendowswarshipsandwarplanesofnon-
coastalStateswithcompleteimmunityfromthejurisdictionofcoastalStates
withintheirEEZs.① Thisviewrunscountertothepreceptsofinternational
law.Accordingtoarticle58ofUNCLOS,innavigationandoverflightthrough
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① Tosupportthisargument,advocatesmightquotearticle95oftheUNCLOS,whichstates
that“warshipsonthehighseashavecompleteimmunityfromthejurisdictionofanyState
otherthantheflagState.”



acoastalState’sEEZwatersorairspace,foreignwarshipsandwarplanesmust
paydueregardtotherightsofthecoastalStateandatminimumshallnotin-
fringeontherightsofthecoastalState.Thoughthereisnodetailedexplana-
tionofthe“rightsofthecoastalState”intheConvention,somescholarsinter-
pret“rights”heretoreferfirstandforemosttothegeneralrightsthatcoastal
Statesareentitledtoundercustomaryinternationallaw,forexample,thesov-
ereignty,safetyandnationalinterestofthecoastalStateshouldnotbeobstruc-
ted,etc.;secondly,“rights”referstothespecificrightsendowedbyUNCLOS
onthecoastalState.Therefore,activitiesofotherStatesthattakeplaceinthe
EEZandaffectorthreatenthesovereignty,safetyorinterestsofacoastalState
-includingmilitaryintelligencegathering,militarysurveying,weaponstes-
ting,militaryexercises,plusactivitiesthataffectthecoastalState’sexerciseof
sovereignrightsandjurisdictionoveritsnationalresources,suchasfishery,ex-
ploitationofnaturalresources,andconstructionofartificialislandsorother
structures-areallillegal.

Accordingtoarticle56ofUNCLOS,whenawarshiporwarplaneofa
coastalStatenavigatesoroverfliesanEEZ,thecoastalStateshallgiveduere-
gardtotherightsanddutiesofotherStatesandshallactinamannercompati-
blewiththeprovisionsoftheConvention.Thisprovisionilluminatestherights
anddutiesofthecoastalState,namely,thatthe“manner”inwhichacoastal
StateconductsmilitaryactivitiesinitsEEZshallalsocomplywiththeprovi-
sionsofUNCLOS.Inaddition,itcannotarbitrarilyrestrictthemilitaryactivi-
tiesofotherStatesbutshallpay“dueregard”tothemilitaryactivitiesofnon-
coastalStates.ThecoastalState’srespectofotherStates’legalrightsinthe
EEZhasaprecondition:therightofthecoastalStatetoprotectitssovereignty,

safetyandinterestsfrominfringementsupersedesthefreedomsofforeign
Statestherein.OnlyundertheconditionthatthecoastalState’srightsarere-
spectedbyotherStatescanthecoastalStatefulfillitsdutyofallowingother
StatestoexerciserightsoffreenavigationandoverflightcompatiblewithUN-
CLOS.

Ⅱ.TheCoastalStateHasJurisdictionover“MilitarySur-
veying”Belongingto“MarineScientificResearch”

A.“MilitarySurveying”IsPartof “MarineScientificResearch”

ThecoastalStatehastherighttoconductmarinescientificresearch
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(MSR)initsexclusiveeconomiczone,whilethenon-coastalStatedoesnot.
Yetaproblemexistsofhowtodistinguishbetween“marinescientificresearch”

and“militarysurveying”.AUSNavyoceansurveyship,USNSBowditch,has
intrudedseveraltimesintoChina’sYellowSeawaterstogatherintelligence.
OnMarch24,2001,whenitwasgatheringdataontheYellowSea,Bowditch
wasforcedtostopbyaChinesefrigateandescortedoutofChina’sEEZ.On
September19,2002,BowditchreturnedtotheYellowSeatogatherdataonce
again.ChinesewarplanesandwarshipsissuedsternwarningstotheUSspy
vesselgatheringintelligenceintheEEZ,andfinallyforcedthevesseloutof
Chinesewaters.Inresponse,theChineseMinistryofForeignAffairsofChina
sentadiplomaticnotetotheUSDepartmentofState,protestingtheintrusion
oftheUSoceansurveyshipBowditchintotheYellowSeaEEZaswellasits
monitoringandspying“activities”.HowevertheUSDepartmentofDefense
tookthepositionthatmilitaryintelligencegatheringactivitiesweredistinct
from MSRandthusnotsubjecttoUNCLOSrestrictions.Chinaidentified
Bowditch,asurveyvesselequippedwithreconnaissancetechnology,asoneof
theUS’s27“specialduty”vessels.Thisdescriptionreferstonavyvesselspro-
vidingintelligencesupporttotheUSDepartmentofStateandotherUSgov-
ernmentagencies,orinotherwords,navyspyvessels.①Itwasnotconducting
ordinaryexploratoryactivitiesinChina’sYellowSea,butconducting“dragging
sonardetection”andotherunderwatermonitoringactivitiesthatposedaseri-
ousthreattoChina’snationalsafety.② UNCLOSendowscoastalStateswith
exclusivejurisdictionoverMSRwithintheirEEZ.Article9ofChina’sLawon
ExclusiveEconomicZoneandtheContinentalShelfprovidesthat“Marinesci-
entificresearchconductedbyanyinternationalorganization,foreignorganiza-
tionorindividualintheexclusiveeconomiczoneandcontinentalshelfofthe
People’sRepublicofChinamustbesubjecttotheapprovalofthecompetent
departmentofthePeople’sRepublicofChinaandobservelawsandregulations
ofthePeople’sRepublicofChina”.Themilitarysurveyingactivitiesconducted
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①

②

TherolesofUSNavyspyvesselsoftheUnitedStatesareverycarefullydivided:theyin-
cludenotonlymarinegeographicsurveyvessels,oceansurveillancevessels,drugintelli-
gencevesselsandsubmarinesupportvessels,butalsomissilesurveyvessels,sonarre-
searchvessels,submarinecablerepairvessels,submarinenavigationexperimentvessels
andballisticmissileexperimentvessels.
DingChengyao,OntheIncidentofUSSurveyVesselIntrudingintoChina’sEEZfromthe
PerspectiveofInternationalLaw,JournalofEastChinaCollegeofPoliticalScienceand
Law,No.2,2003,p.80.



byBowditchinChina’sEEZhadnotbeenapprovedbythecompetentdepart-
mentofChinesegovernmentandthusseriouslyinfringedupontheChinese
government’sexclusivejurisdictionoverthisarea.Inthesamemonth,theIn-
diangovernmentalsoformallyprotested militarysurveyingactivitiesthat
Bowditchcarriedoutintheseaarea30nauticalmiles(nm)awayfromNicobar
Island,allegingthatithadinfringeduponIndia’slegitimaterightsandinter-
ests.InJanuary2001,theIndiangovernmentalsoprotestedtheactivitiesof
theUKRoyalNavyvesselHMSScott,whichhadbeensurveyingroughly190
nmoffthecoastofDiu.

UNCLOSdoesnotspecificallyaddress“militarysurveying”,atermof
convenienceapparentlycreatedbymaritimepowerssuchastheUKandtheUS
toservetheirowninterests.①Thissubterfugehasarisenasaresultofthecon-
tentsofUNCLOSarticle56,paragraph1(b)(ii),whichprovidesthatcoastal
StatesenjoyjurisdictionoverMSRactivitiesinitsEEZ.If“militarysurveying”

weremerelyconsideredaformofMSR,thenanydataobtainedfrom “military
surveying”activitieswouldhavetobesharedwiththecoastalState.This
wouldobviouslyclashwiththeinterestsofnon-coastalStates.Forthisreason
theyhavefabricatedaconceptnotexistinginUNCLOS,andonthisbasisde-
clarethatthecoastalStatehasnoexplicitrighttogovern“militarysurveying”

activities.TheUKandtheUS,inordertofurthertheirowninterests,havere-
sortedtoaformoffraudulence,whichisnotonlyinconsistentwiththespiritof
UNCLOS,butalsogoesagainsttheconsensusoftheinternationalcommunity.

Thedevelopingcountriesinsistthat “militarysurveying”shouldbe
groupedtogetherwithMSR,ageneraltermthatencompassesvariousmarine
environmentalresearchactivitiesconductedatsea,includinghydrographicsur-
veying.②Thedatafromhydrographicsurveysaremainlyusedtodraftdocu-
mentsandarchivesthatfacilitatenavigationandenhancenavigationalsafety.
Theseresourcesareusefultoawiderangeofprofessionals,includingoceanolo-
gists,biologistsandenvironmentalscientists.“Militarysurveying”refersto
activitiesofmarinedatagatheringformilitarypurposes.③Inessence,“military
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TheUnitedStatesusestheterm“militarysurveying”;theUnitedKingdomusestheterm
“militarydatagathering”(MDG).
DingChengyao,OntheIncidentofUSSurveyVesselIntrudingintoChina’sEEZfromthe
PerspectiveofInternationalLaw,JournalofEastChinaCollegeofPoliticalScienceand
Law,Vol.2,2003,p.81.
AshleyRoachandRobertW.Smith,ExcessiveMaritimeClaims,InternationalLawStud-
ies,Vol.66,1994,p.248.
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surveying”involvesthecarryingoutofmarinehydrographicsurveying,atradi-
tionallycivilianendeavor,formilitaryends.Civilianandmilitarymarinehy-
drographicsurveyingarebothactivitiesthatdetectandcompilemarinedata
suchasseawayconditions,seawaterflowrate,seawaterquality,seaareacli-
maticcharacteristics,marineorganismsandseabedmineralresources.Bothare
conductedwiththehelpofvarioustechnicalinstrumentsaboardsurveyvessels
oraircraft.Theircontentsinvolveoceanography,marinegeology,physics,

chemistry,biologyandacoustics,andtheequipmentusedincludessonicfa-
thometers,scanningsonars,benthicseabedgrabs,flowmetersandmodel-profi-
lingmachines.Accordingtothemaritimepowersthatadvocateunrestricted
freedomsofmilitarysurveying,whatsets “militarysurveying”apartfrom
MSRistheunderlyingmotivationtousedataformilitarypurposeslikesubma-
rineoperationandantisubmarineresponse,layingandremovingmines,etc.,

ratherthanforthebenefitofgeneralmarinescience.Sincethedataobtained
from militaryhydrographicsurveyingisusedformilitarypurposes,theso-
called“militarysurveying”endorsedbymaritimepowersmayseemspecial,but
itstillfallswithinthescopeofMSRasstipulatedbyUNCLOS,onlywithadif-
ferentunderlyingpurpose.

B.TheCoastalStateHasJurisdictionover“MilitarySurveying”

AccordingtoUNCLOSarticle245,thecoastalStatemayenactlawsand
regulationsgoverning MSRandhydrographicsurveyingactivitieswithinits
EEZ,andany“militarysurveying”activitiesofnon-coastalStates“shallbe
conductedonlywiththeexpressconsentofandundertheconditionssetforth
bythecoastalState”;whenaforeignshippassesthroughtheEEZ,itshallnot
conductanyresearchorsurveyingactivitieswithoutpriorapprovalofthe
coastalState.Any“militarysurveying”activitiesconductedbyanon-coastal
StateintheEEZofacoastalStatemustbesubjecttotheapprovalandjurisdic-
tionofthecoastalState.AcoastalStatehastherighttoapproveofthe“mili-
tarysurveying”activitiesinitsEEZoronitscontinentalshelfaccordingtorel-
evantprovisions;and“marinescientificresearchintheexclusiveeconomiczone
andonthecontinentalshelfshallbeconductedwiththeconsentofthecoastal
State.”(UNCLOS,article246)ThecoastalStatehasjurisdictionover“mili-
tarysurveying”activitiesinitsEEZ;furthermore,itmaywithholdapprovalof
any“militarysurveyingactivity”tobeconductedbyaforeignStateinitsEEZ.
EvenifthecoastalStatehasapprovedofaforeignState’s“militarysurveying”
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activitiesandtheactivityisalreadyunderway,iftheactivityviolatesanyobli-
gationattachedtotheinitialapproval,thenthecoastalStatemaintainsthe
righttohalttheactivity.

CoastalStatesenjoysovereigntyovermineralresources,fisheriesandmi-
croorganismsintheirEEZ.“Militarysurveying”maybeamilitaryfunction,

howeverthedatagatheredisnotnecessarilyusedonlyinmilitaryaffairs,soit
infringesuponthe“resourcesovereignty”ofthecoastalStateandshouldbe
regulated.Firstly,vesselsandaircraftusedfor“militarysurveying”maybe
civil,andthenatureofactivitiestheyarecapableofconductingcannotbeascer-
tainedbyoutwardappearancealone;secondly,“militarysurveying”suchas
those“involvingdrillingintothecontinentalshelf,theuseofexplosivesorthe
introductionofharmfulsubstancesintothemarineenvironment”willofcourse
arousethecoastalState’sconcernandshouldthereforebesubjecttoitsapprov-
al;thirdly,theinformationanddataobtainedwilllikelyinvolvethedetection
andevenexploitationofthecoastalState’snaturalresources,suchasoilornat-
uralgas,andthereforethecoastalStateshouldmaintainjurisdictionoverthese
activitiesandbegrantedfullaccesstosaidinformationanddata.Inaddition,

thecoastalStatemaydisalloworrestrictanymilitaryactivityofotherStatesin
itsEEZthatobstructsitssovereigntyorjurisdiction.Nomatterifitgoesby
thenameofMSR,“militarysurveying”orsomeotherterm,suchactivities
shouldallbesubjecttotheapprovalofthecoastalState,andtheforeignStates
conductingthemshouldproceedinawaythatrespectsthesovereigntyandju-
risdictionofthecoastalStateandalsosubmittothejurisdictionofthecoastal
Stateintheeventaconflictarises.

C.TheInformationof “MilitarySurveying”oftheNon-coastal
StateShallBeSharedwiththeCoastalState

  AccordingtotherelevantprovisionsofUNCLOSarticles248and249,

Statesandcompetentinternationalorganizationswhichintendtoundertake
“militarysurveying”activitiesinacoastalState’sEEZshall,notlessthansix
monthsinadvanceoftheexpectedstartingdateoftheMSRproject,provide
thatStatewithafulldescriptionofthenatureandobjectivesofthesurveying
activities;themethodsandmeanstobeused;theprecisegeographicalarea(s)

inwhichtheprojectwillbeconducted;aspecifictimeline;andtheextentto
whichthecoastalStateisexpectedtoparticipateorhowitwillberepresented
intheproject.IfthecoastalStatedesires,ithastherighttoparticipateorbe
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representedinsuch“militarysurveying”activities.ThecoastalStatemayalso
requirethenon-coastalStatetoprovidethefinalresultsandconclusionsofthe
“militarysurveying”aswellasinformationandsamplesacquiredduringre-
searchandtoassistthecoastalStateininterpretingtheintelligenceandinfor-
mationacquired.

Ⅲ.MilitaryActivitiesMustReflect“PeacefulPurposes”
andGive“DueRegard”totheLegitimateRightsof
VariousParties

A.“PeacefulPurpose”DoesNotExcludeMilitaryActivitiesinthe
UsualSense,butLegitimateRightsMustBeRespected

  UNCLOS,thecodificationofthefundamentalprinciplesoftheinterna-
tionallawofthesea,referstothe“peacefuluse”oftheseasandoceansinits
preamble,articles88and301,andparts10and13.Thepreamblesetsforththe
Convention’sobjectiveofmaintaining“peace,justiceandprogressforallpeo-
plesoftheworld”.Itfurtherstatesthat“theproblemsofoceanspaceare
closelyinterrelatedandneedtobeconsideredasawhole”,andexpressesthein-
tentionto“promotethepeacefuluseoftheseasandoceans.”Article88also
providesthatthehighseasshallbereservedfor“peacefulpurposes”,whichisa
newrequirementabsentinthe1958ConventionontheContinentalShelf.①

ThepurposeofUNCLOSistofosterpeace,safetyandfriendshipinlinewith
thetenetsandprinciplesoftheUnitedNationsasstatedintheUNCharter.
“Maintenanceofinternationalpeaceandsafety”isthefirsttenetandprimary
purposeintheUNCharter.Evenso,the“peacefulpurpose”provisodoesnot
necessarilyprecludeallmilitaryactivitiesbycoastalornon-coastalStatesinthe
EEZ.

FromacoastalStateperspective,accordingtotheprovisionsofUNCLOS
andcurrentpractice,thenavy,inpeacetime,mainlyimplementspolicetasks
andprovidesservicestothegovernment.Theseservicesincludeexercising
sovereigntyandrightsinthewatersgovernedbytheState;carryingoutmili-
tarytasksandweaponexperimentsonthehighseas;exercisingtheuniversal
jurisdictionprincipleoftheinternationallaw;andnavaldiplomacy.Inpeace-
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timethenavyisalsochargedwithprotectingoffshoreproductionplatforms,ar-
tificialislandsandotherinstallations,performing“pacificblockade”,andmoni-
toringpollutionanddumpingofnuclearwastes.Withtheextensionofnational
resourcesovereigntytoincludemarineresources,theneedformaritimelawen-
forcementhasledcoastalStatestoresorttotheuseofarmedforcestoexercise
andmaintaintheirsovereignrightsandjurisdiction.Fromtheperspectiveof
non-coastalStates,theirdomesticinterestsmayalsobeintertwinedwiththe
freedomsofactivityintheEEZofacoastalState.Forexample,aStatemay
choosetoprotectitscommercialfleetsfrompirateorterroristattackbydis-
patchingthearmedforcestoprovideescortprotection.IfandwhenaState’s
vesselrequiresemergencyrescueduetocausessuchasnaturaldisaster,itisthe
responsibilityofthearmedforcestoprovideassistance.Sincethecloseofthe
GulfWar,theUNSecurityCouncilhasauthorizedtheuseofwarshipsinim-
posingeconomicblockades.Inaddition,astatepartyinacollectivesecurity
treaty,whenexercisingcollectiveselfdefense,mayusemilitaryforceonthe
highseasforthepurposeofprotectingcollectivemilitaryforces,businessves-
selsandaircraft,subjecttotheconstraintsofinternationallaw.

Thoughthe“peacefulpurpose”requirementdoesnot,inprinciple,pre-
cludenon-coastalStatesfromengaginginordinarymilitaryactivitiesinthe
EEZofcoastalStates,thequestionremainsastowhatkindofmilitaryactivi-
tiesconstitute“ordinary”ones.Onthistopic,onescholarhaspointedoutthat
inordertobeconsidered“peacefuluse”oftheEEZ,theactivitiesofnon-coastal
StatesmusthavebeenapprovedbythecoastalStateandnotgiverisetoten-
sions,doubtorconflict.Therefore,toverifyifamilitaryactivityisfor“peace-
fulpurpose”orifitsmethodis“peaceful”,oneshouldnotonlyjudgewhether
itsbehaviorisconsistentwiththerequirementsoftheUNCharteranditsin-
ternationaldutiesandcommitmentsunderinternationallaw,①butalsotakein-
toaccountwhetherthemilitaryactivityconstitutesathreatordangeroussitua-
tiontothecoastalState.Thepresenceofforeignnavalforcesintheseaareas
governedbyastatemaybeeitherlegalorillegal:Theirbehaviormustcomply
withthebasictenetsofcontemporaryinternationallawandtheUNCharter
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andmustnotthreatenoraffectthesovereigntysafetyofthecoastalState-
otherwise,suchactivityisillegal.

Bothcoastalandnon-coastalStateshavetheirrespectiverightsaswellas
obligatorydutiesintheEEZ.Theprincipleof“peacefulpurposes”requires
thatallpartiesshallpaydueregardtootherparties’legitimaterightsregarding
militaryactivitiesintheEEZ.AccordingtoUNCLOS(article56),thecoastal
StateenjoysexclusivesovereigntyandjurisdictionoveritsEEZresources;non-
coastalStates’rightsincludethefreedomofnavigationandoverflightandlay-
ingsubmarinecablesandpipelines.Astwokindsofrightsareexercisedinthe
samespace,occasionalconflictbetweenthemisinevitable.Inconductingmili-
taryactivitiesfor“peacefulpurposes”,coastalStatesmustcomplywiththe
provisionsofUNCLOSandgivedueregardtothelegitimaterightsofother
States.Non-coastalStates,inconductingmilitaryactivitiesintheEEZ,shall
givedueregardtotherightsofcoastalStatesandobservetherelevantlawsand
regulationsnotinconflictwithstatutoryandcustomaryrulesconcerningthe
EEZ.Inlightoftheseprinciples,ifforexampleaforeignState’snavyengages
inintelligencegatheringactivitieswhileitswarshipsorwarplanesnavigateor
overflyacoastalState’sEEZ,thisshouldnotbedeemedas“harmless”,but
ratheras“damagingthepeace,goodorderorsafetyofthecoastalState”.

Incaseofanyconflictordisputebetweenacoastalandnon-coastalState
regardingmilitaryactivityintheEEZ,accordingtointernationallaw,therights
ofthecoastalStateshallprevail.

B.MilitaryActivitiesMustGive“DueRegard”tothe
LegitimateRightsoftheCoastalState

  Intheeventaconflictarisesbetweentheexerciseofjurisdictionbya
coastalStateandtheexercisebyanyotherStateofitsnavigationalfreedomsin
theEEZ,thecoastalStateshallbegivenpriorityrightstosettletheconflict.
Onesuchinstancewasthe2001HainanIncident,inwhichaUSspyplanevio-
latedtheUNCLOSprovisionthatoverflightbynon-coastalStatesthroughthe
EEZairspaceofacoastalStategivedueregardtotherightsofthecoastal
State.ThisactionthreatenedChina’snationalsecurity.InresponseChinadis-
patchedfighterjetstosupervisetheUSspyplane.TheUSplaneviolated
flightrulesandcausedacollision,andfromtheChineseperspectiveshouldbe
heldfullyaccountableforthisincident.ChinaacknowledgesthatallStates
havethefreedomofoverflightintheEEZ,butexerciseoftheserightsmustnot
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jeopardizethenationalsecurityofthecoastalState.
CoastalStateenjoyssovereigntyoverthenaturalresourcesintheirEEZ,

asUNCLOSplainlystates.Classifiedasanationalright,thisconstitutesoneof
states’mostbasicrights.①Suchsovereigntyisexclusive,comprehensiveand
incontrovertible;moreover,infringementofanysortonthisrightisunaccepta-
ble.②ToprotectitslegitimaterightsandinterestsintheEEZandpreventun-
dueexternalinterferenceandinfluence,acoastalState’srightsconcerningmili-
taryactivityintheEEZprevailoverthoseofforeignStates.Incaseofanycon-
flictbetweenacoastalandnon-coastalStateovermilitaryactivityintheEEZ,

thecoastalState’ssovereigntytakesprecedenceovernon-coastalStates’right
toconductmilitaryactivitiesintheEEZ.Furthermore,inthesettlementofany
dispute,thecoastalStateshallbegivenapreferentialstatus.Addinganother
layerofcomplexitytothemix,thelegalrestrictionsespousedbytwoseparate
“dueregard”clausesarealsodistinct.ThepreambleofUNCLOSclearlypro-
videsthattopeacefully,equitablyandeffectivelyusemarineresources,thein-
terestsofallpartiesmustbeconsidered,butespeciallythe“specialinterests
andneedsofdevelopingcountries”.Elsewhere,asnotedabove,UNCLOSstip-
ulatesthatnon-coastalStatesshallpay“dueregardtotherightsanddutiesof
thecoastalState”and“complywiththelawsandregulationsadoptedbythe
coastalStateinaccordancewiththeprovisionsofthisConventionandother
rulesofinternationallawinsofarastheyarenotincompatiblewiththisPart.”
(UNCLOSarticle58)

C.TheMilitaryActivitiesofBelligerentStatesintheEEZ
oftheNeutralStatesShallPayDueRegardtotheRights
oftheCoastalStates

  TheEEZisvitaltotheeconomicinterestsofcoastalStates.Forbelliger-
entStatestoconductmilitaryactivitiesthereinwouldsurelyexertanegative
influenceonthezone’smarineresourcesandenvironment,nottomentionin-
fringeontherightsandsovereigntyofcoastalStates,specificallythosewishing
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toremainneutral.Therefore,someexpertsrecommendthatmaritimeclashes,

hostileoperationsorothermilitaryactionsbestrictlyforbiddenintheEEZsof
neutralStates.Incontrast,somescholarsarguethatwagingwarwithinthe
EEZsofneutralStatesdoesnotviolatetherelevantprovisionsofinternational
conventions.①UNCLOSwasdesignedtofunctionasaframeworkofmaritime
governanceduringtimesofpeace.Evenso,UNCLOSeffectivelydividedupthe
seaintodifferentareas,eachwiththeiraccompanyingrightsandduties,and
thiscompartmentalizationhasamajorimpactontheexerciseoftherightof
belligerencyorneutralityduringaperiodofarmedconflict.ThoughtheSan
RemoManualonInternationalLaw ApplicabletoArmedConflictsatSea②

hasnotprovidedwhetherbelligerentStatesmaygosofarastosetupablocked
areaintheEEZofneutralStates,itdoesconcedethatbelligerentStatesmay
engageinhostileoperationsintheseareas.Ofcourse,militaryactivitiesmust
givedueregardtotherightofcoastalStatestochooseneutrality.Also,bellig-
erentsmustnothindercoastalStateactivitiessuchaseconomicresourceexplo-
rationanddevelopmentintheEEZandonthecontinentalshelf;atthesame
time,theprotectionandpreservationofthemarineenvironmentshouldnotbe
compromised.Therefore,abelligerentStatemaynotattackanyartificialis-
land,installationorequipmentwithintheEEZofneutralStatestosatisfyits
principleof“militarynecessity”,destroyorchangethemarineenvironmenton
alargescaletorealizemilitaryinterests,orunderminethecoastalState’ssov-
ereigntyoveritsresources.IfanybelligerentStatedesirestolayunderwater
minesintheEEZofaneutralState,itmustnotonlyobservetheaboveprinci-
ple,butmustalsonotifythecoastalStateandotherthird-partyStatestoen-
surethatthefreedomofnavigationintheEEZisnotaffected.
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D.TheCoastalStateisinaDominantandPreferentialPosition
intheDistributionof “ResidualRights”oftheExclusive
EconomicZone

  Accordingtoarticle56ofUNCLOS,besidesdeveloping,using,conserving
andmanagingnaturalresources,therightsofthecoastalStateintheEEZalso
include“otherrights”.Thistermrefersto“residualrights”,astheyareoften
called.The“residualrights”underthelawofthesea,thatis,therightsnotex-
presslygrantedorforbiddeninUNCLOS,suchasallowablefishcatchresidue
intheEEZandtheresidualrightofmarinepollution.UNCLOSarticle58(1)

alsoallows“otherinternationallylawfulusesofthesearelatedtothesefree-
doms…andusescompatiblewiththeotherprovisionsofthisConvention”.
Thoughtheoriginaltextofthisparagraphmakesexplicitthattheserights
must“becompatiblewithotherinternationallaws”,somescholarsassertthat
thissentencecarriescertainimplications,includingallowingwarshipstoactin
theEEZofotherStateswithoutrestriction.①Stillotherscontendthatwar-
shipsmustmaintaindueregardfortheinterestsofthecoastalStateinitsEEZ.
“Restrictionsonthemilitaryuseoftheexclusiveeconomiczonearefarstricter
thanrestrictionsonsimilaractivitiesonthehighseas”.②Ifanywarshipfailsto
observetheregulationsofthecoastalState,thecoastalStateshallhavethe
righttorequirethewarshiptoleavetheexclusiveeconomiczone.

Withoutpermission,non-coastalStatesshallnothavetherighttoconduct
militaryactivitiessuchastraininganddrilling.Whenawarshippassesthrough
theEEZofanotherState,thedailytrainingofthenavymaycontinue.Ifany
rocketorguidedmissileformilitaryusefliesoverorfallsintotheEEZofan-
otherState,doesthiscountasanexerciseoflegitimateoverflightfreedom?

Somescholarsinsistthatifthemilitarytrainingisnotthreateninginnature
andcomplieswith“thoseotherusesprovidedintheConvention”,occasional
aircraftlaunchingandhelicopterliftofffromawarshiparepermissible.Ifthe
clause“andotherinternationallylawfulusesofthesearelatedtothesefree-
doms,suchasthoseassociatedwiththeoperationofships[and]aircrafts”
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(UNCLOS,article58)istakenliterally,itmeansthatawarshipmayoperatein
anyplacewhatsoever.Itmayconductactivitiessuchasmissilelaunchingand
weaponstestinginotherStates’EEZs.Thisviewmisinterpretsthelegalcon-
ceptoftheEEZasauniqueareaandaproductofthebalancebetweenmaritime
StatepowerandcoastalStateinterests.Therefore,asonescholarobserves:It
wouldbeunrealistictoequateweapontestingsuchaslaunchingtorpedoand
cannonandillegalweaponhidingintheexclusiveeconomiczonetotheusesof
vessels,aircraftsandsubmarinecables.①Asanyweaponstestingcouldthreaten
coastalStates’fishery-relatedandotherinterests,suchoperationsmustobtain
priorauthorizationandapprovalfromthecoastalStateinquestionandsubmit
toitsjurisdictionandlawfulrestrictions.

Non-coastalStatesdonothavetherighttosetuptemporarymilitary
zonesintheEEZ.IntheMalvinasIslandArmedConflictofearly1982,Argen-
tinaresortedtotheuseofmilitaryforcetoresolveasovereigntydisputewith
theUnitedKingdom.AfterimposingamilitaryoccupationovertheMalvinas
Island,theUnitedKingdomrapidlyrespondedbyannouncingitsintentionto
installanavalblockadearoundtheseaareaextending200nauticalmilesfrom
theisland-boundariesthatincidentallyoverlapwiththoseoftheEEZ-and
forbidallforeignshipsfromenteringthisarea.Allaircraftandshipsentering
theforbiddenareawouldbeattacked,andtheUnitedKingdomthreatenedto
bombardandsinkanyArgentineshipsitencounteredinthisarea.Theabove
practicesoftheUnitedKingdomwouldsubstantivelytransformtheEEZsur-
roundingtheMalvinasIslandintoanexclusivemilitaryzone,expandingtheju-
risdictionandsovereignrightsascribedtotheareaundertheUNCLOSregime.
Therefore,someStateslabeledtheUK’sannouncementasa“seriouserrorin
seaareajurisdiction”,asitmade“itafacttoestablishamilitaryzone200nau-
ticalmilesawayfromthecoastbaseline,withlegaleffect.”②Asresponse,Ar-
gentinaalsoestablishedanexclusivemilitaryzoneof200nauticalmilesaround
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thesameisland.In1979,onceGrenada’spro-Sovietregimetookpowerfollow-
ingacoupd’etat,theUnitedStatesplannedaso-calledinternationalaction①to
establishandsupportapro-USpuppetregime.TheIndependentcarriergroup
andtheUSSGuamamphibiousassaultshipsreachedtheseaareaadjacentto
GrenadainOctober1983andpromptlyestablishedanaeronavalblockadewith
aradiusof50nm.ToimplementacomprehensiveblockadeofGrenada,allthe
island’snavigationallinkswiththeexternalworldweresevered.UNCLOS
containsnoexpresspermissionfornon-coastalStatestoinstallmilitaryblock-
adescoterminouswithacoastalState’sEEZ.AccordingtoUNCLOSarticles
19,25and40,itislegalforacoastalStatetoimposeablockedareainitsterri-
torialorinternalwaters,butthereisnoreferencetowhetherablockedarea
maybesetupintheEEZoronthehighseas.Inlinewiththeprincipleoffree-
domonthehighseas,settingupablockedareaonthehighseasispermissible,

howeveranystraitusedforinternationalnavigationmustnotbeblocked.Con-
cerningnavalblockades,detailedspecialruleshavebeenpromulgatedinthe
ManualoftheLawsofNavalWars(Oxford1913).Tobypasstheserules,in
pastwarsandotherarmedconflicts,manyStatesavoidedusingtermslike
blockadeorblockedarea,optinginsteadforlessregulatedonessuchasmilitary
zoneandmilitaryforbiddenarea.②Onescholarhasarguedthatsinceweapons
testingandmilitarytrainingofthenavymayaffectthesurroundingseaareas,

particularlybyinflictinganegativeimpactonthefisheryorresource-relatedin-
terestsofcoastalStates,anon-coastalStatemaysetatemporarymilitaryzone
inthecoastalState’sEEZforthepurposeofconductingsuchactivities;thisis
fullyinconformitywithcustomaryinternationallaw.“Toconductactivities
formilitarypurposeinatemporaryzoneofthehighseashasalwaysbeenre-
gardedbythepracticeofcustomaryinternationallawastherightfornational
selfdefense.Therefore,itcanbeascertainedthattheestablishmentofatem-
porarymilitaryzoneandreasonableactivitiesconductedthereinarelegiti-
mate.”③ThisviewhasbeenstronglyopposedbysomecoastalStates,whoar-
guethatinappropriatemilitaryactivitiesmayinterferewithandaffectfishery
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activitiesinthisseaareaaswellascoastalStates’sovereignrightsoverthere-
sourcesintheirEEZ.ThereforecoastalStatescanbeexpectedtounhesitating-
lyadoptmeasurestoprotectandpreservetheirresourcesandimposereasona-
blerestrictionsonforeignStates’militaryactivitieswithintheirEEZs.Such
stepswillchallengethelegitimacyofforeign States’temporary military
zones.①

ThecoastalStateoccupiesaprioritypositionwhenitcomestononprolif-
erationactivitiesinitsEEZ.AccordingtoUSintelligence,onDecember9,

2002,aSpanishwarshipinterceptedandcapturedaNorthKoreancargoship
boundforYemenonthehighseasandsubsequentlyuncovered15“Scud”tacti-
calballisticmissilesandrocketpropellantstowedunderthecementcargo,

whereastheship’sshippinglistrecordedonlycement.Throughaseriesof
high-levelnegotiations,theUnitedStatesagreedtolettheshippass,andon
December11,thisshipresumeditsjourneytoYemen.②InDecember2002,the
UnitedStatesreleasedthenationalstrategyforopposingweaponsofmassde-
struction,declaredthatopposingweaponsofmassdestructionwasthetopna-
tionalsecurityissuefortheUnitedStates,andcalledforthestrengtheningof
offshore“resistanceandbanning”capabilities,includingdiplomacy,military
andlawenforcement.Consequently,then-presidentGeorgeW.Bushissuedthe
“ProliferationSecurityInitiative”(PSI)duringaconvocationinKrakow,Po-
land,③proposingtointerceptanyshiporaircraft“suspectedof”carrying
weaponsofmassdestructionandpreventdeliverytotheirintendedrecipient
countries.

Traditionally,internationallawprovidesthattherightofvisitmayonlybe
exercisedonthehighseas,whilethePSIdefinesthe“internationalseaareas”

forexercisingtherightofvisitasallseaareasapartfromtheinternal,territori-
alandarchipelagicwatersofaState.Thatistosay,underthePSI,acoastal
State’sEEZisnumberedamongtheseaareasinwhichtherightofvisitmaybe
reasonablyexercised.Theimplementationofsuchactionsinevitablyinfringes
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uponthesovereigntyandrightsofcoastalStates.Itfloutsthebasicprinciples
ofcontemporaryinternationalrelationsandthoseofinternationallaw.Fur-
ther,iterodestheintegrityoftheEEZandflagstateexclusivejurisdictionre-
gimes,whichintroducesdisorderintothecurrentinternationalframeworkfor
lawofthesea.

TheUnitedNationsSecurityCouncildeclaredinResolution1540(2004)

thatit“welcomeseffortsinthiscontext[i.e.,proliferationofnuclear,chemical
andbiologicalweapons,aswellastheirmeansofdelivery,constitutesathreat
tointernationalpeaceandsecurity]bymultilateralarrangementswhichcon-
tributetonon-proliferation”;requiresthat“allStates,inaccordancewiththeir
nationalprocedures,shalladoptandenforceappropriateeffectivelawswhich
prohibitanynon-Stateactortomanufacture,acquire,possess,develop,trans-
port,transferorusenuclear,chemicalorbiologicalweaponsandtheirmeansof
delivery,inparticularforterroristpurposes”;aimsto“developandmaintain
appropriateeffectivebordercontrolsandlawenforcementeffortstodetect,de-
ter,preventandcombat,includingthroughinternationalcooperationwhennec-
essary,theillicittraffickingandbrokeringinsuchitemsinaccordancewith
theirnationallegalauthoritiesandlegislationandconsistentwithinternational
law”;andfinallycallsuponallStates,“inaccordancewiththeirnationallegal
authoritiesandlegislationandconsistentwithinternationallaw,totakecooper-
ativeactiontopreventillicittraffickinginnuclear,chemicalorbiologicalweap-
ons,theirmeansofdelivery,andrelatedmaterials”.Marinelawenforcement
measuressuchastherightofvisit,ordertodivert,escortbacktoportand
armedattackmaynotbeabused.

Ⅳ.Conclusion

Lackingequallybroadfreedomsasthehighseasanddifferingalsofrom
theterritorialwaters,theexclusiveeconomiczoneisanewandsuigenerisre-
gimeundermaritimelaw.TheambiguouswordingsoftheConventionleave
roomforvariousinterpretationsamongStates.Judgingfromthegeneralprin-
ciplesofinternationallawandthelegislativeintentbehind UNCLOS,the
“freedomsofnavigationandoverflight”intheEEZaresubjecttocertainre-
strictions;thecoastalStatesenjoyjurisdictionover“militarysurveying”,a
formof“marinescientificresearch”;militaryactivitiesmustreflect“peaceful
purposes”andpaydueregardtothelegitimaterightsofvariousparties;and
coastalStatesoccupyadominantandpreferentialpositionregardingthealloca-
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tionandexerciseof“residualrights”.Anyreasonableinterpretationorapplica-
tionoftheConventionshouldnotgobeyondtheseprinciples.

(Translator:CHENXiaoshuang;

Editor:YURui;

EnglishEditor:JoshuaOwens)
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