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Abstract:Ithasbeennearly30yearssincetheadoptionoftheUNConven-
tionontheLawoftheSea(UNCLOS)in1982.Thisarticleseekstoexamine
thestatusoftheConventionasitiscurrentlyimplemented,identifyitsdeficien-
cies,andexploretheprinciplestofollowandtheapproachesandinstitutional
mechanismstoadopttoenhanceitsefficacy.Theconstitutionalstatusofthe
ConventioninthecontextofthelawoftheseadictatesthattheConventionis
viewedfromthevantagepointoftheseasasawholeanditsefficacyenhanced
aspartofthelawoftheseaandinternationallaw.Astheamendmentprocedure
prescribedintheConventionrendersitdifficulttoactivate,themosteffective
waytoenhancetheefficacyoftheConventionisarguablythroughthestand-
ardizationofstatepracticesviadiplomaticnegotiationsandlegislationatthein-
ternationalandregionallevels.Meanwhile,themulti-tierednatureoftheruleof
theseaalsocallsforthecooperationamonginternationalandregionalorganiza-
tionsaswellasotherrelatedinstitutions,andthesynchronizationoftheirac-
tions,whichwillhavetheeffectofstrengtheningtheuniformapplicationand
effectiveimplementationoftheConventionacrosssovereignstates.
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Afternearly10yearsofnegotiationanddelicatelybalancingthepolitical
interestsandlegalrightsofallnationsinvolved,117participatingnations
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signedtheUnitedNationsConventionontheLawoftheSea (UNCLOS)at
theThirdUNConferenceontheLawoftheSeain1982.①Atthefinalsession
oftheConference,TommyKoh,presidentoftheConference,calledtheConven-
tionof320articleswithnineannexes“aconstitutionfortheoceans.”②Inhis
critiqueofthedevelopmentofthelawoftheseabetweenthelate1960sand
1982,MaYingjiunoted,“Byrevampingtheoldorderoftheseainsuchmagni-
tude,tosuchextent,andwithsuchimpact,[theUNCLOS]arguablyrevolu-
tionizedthelawofthesea.”③Twenty-eightyearshavepassedsincetheCon-
ventionwasadopted.Itishightimeforustoexaminetheissuesnotaddressed
bytheConvention,theissuesonlypartiallyresolvedbytheConvention,the
problemsinherenttotheimplementationoftheConvention,andthenewchal-
lengesposedbysocialdevelopmentsonthelawofthesea,andtodetermine
howtoenhancetheefficacyoftheConventionwithintheframeworkofthelaw
oftheseaasestablishedbytheConventionandintheoverallinternationallegal
regime.

TheUNCLOSisundoubtedlytheconstitutionofthelawofthesea.We
mustbaseourresearchwithregardtotheefficacyoftheConventiononthis
underlyingpremise.TheUNCLOSestablishedasystemcomprisingarchipelag-
icstates,exclusiveeconomiczones(EEZ’s)anddeepseabedareas.Itcreated
newobligations,suchastheprotectionofthemarineenvironment,gaveexist-
inginternationalorganizations,suchastheFoodandAgriculturalOrganization
(FAO)andtheInternationalMaritimeOrganization(IMO),newresponsibili-
ties,andfoundednewinstitutions,suchastheInternationalSeabedAuthority
(ISA),theCommissionontheLimitsofContinentalShelf(CLCS)andtheIn-
ternationalTribunalfortheLawoftheSea(ITLOS).Infact,theconstitutional
statusofUNCLOSdictatesthatitestablishafirmlegalframeworkfortheju-
risdictionoverandtheuse,rule,andpreservationoftheseasontheonehand,

andthatitkeepupwithpolitical,economicandsocialdevelopmentsthroughin-
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ternalandexternalmechanisms,ontheother.①

TheUNCLOSisnotamasterkeycapableofopeningthelockstoallissues
relatingtothesea.Sincethedayofitsadoption,ithasfacednumerouschallen-
ges.Forexample,illegal,unreported,andunregulated(IUU)fishinghasdra-
maticallydecreasedthequantityoffishstocks,drawingpeople’sattentionto
theregulationofthefishingindustry.②Humanactivitiescausingseriousdam-
agetomarineecosystems,inparticulartocoralreefs,haveputmarineecologi-
calpreservationandestablishmentofmarineecologicalprotectedzonesonthe
UNCLOSagenda.Seriouspollutioncausedbyoilleaksfromshipsinrecent
yearshasarousedrenewedemphasisontheimportanceofprevention,control
andhandlingofpollutioncausedbyships.③Therecentspillofcrudeoilfrom
BritishPetroleum’soilwellintheGulfofMexicohasalsopushedustoreeval-
uatethebalancebetweentheexploitationofmarineresourcesandtheprotec-
tionofthemarineenvironment.After9/11,increasedpirateactivitiesinSoma-
liapromptedustoreconsiderthescopeoftheUNCLOSandaggressivelylook
attheprospectsofestablishinganinternationalandregionallegalframework
forsafeguardingmarinesecurity.Theseareallissuesthatarenotproperlyad-
dressedbytheUNCLOS.④Additionally,problemsarisingfromlackofclarity
intheprovisionsoftheConventionarebecomingincreasinglyapparent.Forex-
ample,theownershipofresidualrightsintheEEZisnotclearlydelineatedin
theUNCLOS.Asaresult,itisdifficulttodeterminethelegitimacyofmilitary
andsurveillanceactivitiesundertakenbyaforeignstateintheEEZ;provocation
bynavalforcesintheEEZlendsincreasingurgencytothisissue.Examplesof
suchprovocationarefoundintheChina-U.S.aircraftcollisionintheSouth
ChinaSeain2001andtheUSNSImpeccableIncidentin2009.

AsRobinChurchillnoted,“Laws,whetherinternationalormunicipal,do
notgrowupinisolation,butinfluenceandaremouldedbythepolitics,econom-
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icsandgeographyofthe‘realworld’towhichtheyapply.”①Thesameistrue
ofthelawofthesea,theadvancementofwhichisfuelednotonlybytheseas
andthelegalframeworkgoverningtheseas,butalsobytheinternationalcom-
munityandinternationallaw.SincetheadoptionoftheUNCLOS,theinterna-
tionalcommunityhasundergoneaseriesofchanges,withinternationallawun-
dergoingcorrespondingdevelopments.Forinstance,sustainabledevelopment
hasbecomeoneoftheunderlyingprinciplesofinternationalenvironmentallaw
andhasbeenincorporatedasanintegralpartofthelawofthesea.②Infact,

manylegalinstrumentsadoptedafterthe1992UNConferenceonEnvironment
andDevelopmentinRiodeJaneiroadheretothesameprinciplesofsustainable
useoftheresourcesoftheseaandsustainabledevelopmentofthesea,suchas
theFAO1993AgreementtoPromoteCompliancewithInternationalConserva-
tionandManagementMeasuresbyFishingVesselsontheHighSeas(theFAO
1993Agreement),③the1994AgreementRelatingtotheImplementationof
PartXIoftheUnitedNationsConventionontheLawoftheSea (the1994
ImplementationAgreement),④andthe1995AgreementfortheImplementa-
tionoftheProvisionsoftheUnitedNationsConventionontheLawoftheSea
relatingtotheConservationandManagementofStraddlingFishStocksand
HighlyMigratoryFishStocks (the1995ImplementationAgreement).⑤In
addition,inareasthattheUNCLOSdoesnotcover,providesinsufficientcover-
age,orprovidescoveragethatisincapableofimplementation,theinternational
communityhasreachedagreementstoprovideforcoverage,suchasthe2001
UNESCO Convention on the Protection of the Underwater Culture
Heritage.⑥

Inshort,firmnessandflexibilityarethetwoconcurrentobjectivesforboth
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internationalanddomesticlaw.Thelawoftheseaisnoexception.TheUN-
CLOS,ontheonehand,establishedafirmlegalframeworkforthejurisdiction
overandtheuse,rule,andpreservationoftheseasbybalancingtheinterestsof
thevariouscountries.Ontheotherhand,astheconstitutionofthelawofthe
seawithamacrovision,theUNCLOScannotpossiblyaddresseverytypeofis-
sue;rather,developmentsintechnology,economicsandinternationallawdic-
tatethatitretainacertaindegreeofflexibilityrequiredtomeetnewchallenges
and,throughtheruleofthelawofthesea,makesustainableuseanddevelop-
mentoftheseaareality.

Ⅰ.ConstitutionalStatusofUNCLOSandEnhancementof
ItsEfficacy

  ToidentifywaysinwhichtoenhancetheefficacyoftheUNCLOS,itis
imperativethatwestayfocusedonthefactthattheUNCLOSisbuiltonthevi-
sionoftheseasasanintegralwhole.Thisunderlyingprincipledeterminesthe
natureoftheUNCLOS,impactstherelationshipbetweentheUNCLOSandin-
ternationallaw,includingtreaties,anddictateswhethertheUNCLOSwillbea-
bletomeetchallengesandmakeheadwayinthenewmillennium.AsHoward
S.Schiffmanoncesaid,theoceanisanintegralecosystem,andthustheUN-
CLOSshouldbeconsideredasawhole.①TheprefaceoftheConventionalso
states,“Theproblemsofoceanspacearecloselyinterrelatedandneedtobe
consideredasawhole.”Thisisalsowhysovereignstatesarecompelledtore-
solveissuesofthelawoftheseathroughnegotiationsandasapackage.This
waytheyareabletoestablish“alegalorderfortheseasandoceanswhichwill
facilitateinternationalcommunication,andwillpromotethepeacefulusesofthe
seasandoceans,theequitableandefficientutilizationoftheirresources,the
conservationoftheirlivingresources,andthestudy,protectionandpreserva-
tionofthemarineenvironment.”②

TheUNCLOSabolishedthelaissez-faireregimeestablishedbythetradi-
tionallawoftheseaaimedatnavigationandfishing,bydividingtheseasinto
jurisdictionalareas,i.e.,theterritorialsea,contiguouszone,archipelago,conti-
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nentalshelf,EEZ,andthehighsea.① Withintheterritorialseaof12nautical
miles,thecoastalstateenjoysfullsovereignty,whileforeignstateshavethe
privilegeofinnocentpassage.②Inthecontiguouszoneof24nauticalmiles,the
coastalstatemayexercisethecontrolnecessarytopreventinfringementofits
customs,fiscal,immigrationorsanitarylawsandregulationswithinitsterritory
orterritorialsea,andtopunishviolationsofsuchlawsandregulationscommit-
tedwithinitsterritoryorterritorialsea.③Rightsofthearchipelagicstateover
itsneighboringseaareprescribedinPartIVoftheUNCLOS.TheEEZisale-
galsystemnewlyestablishedundertheUNCLOS,whichaccordssovereign
rightstothecoastalstateforthepurposesofexploringandexploiting,conser-
vingandmanagingthenaturalresourcesofthewaterssubjacentandofthesea-
bedanditssubsoil.Italsogivesthecoastalstatejurisdictionwithregardtothe
establishmentanduseofartificialislands,installationsandstructures,marine
scientificresearchandtheprotectionandpreservationofthemarineenviron-
ment.④PartVIoftheUNCLOSincorporatedandexpandedonthelegalsys-
temofcontinentalshelfasaffirmedbythe1958ContinentalShelfConvention
andinternationalcustomarylaw.Alargepartofthetraditionallyfreehighseas
wasplacedunderthejurisdictionandcontrolofcoastalandarchipelagicstates.
PartVIIincorporatedtheConventionontheHighSeasandrelevantinterna-
tionalcustomarylaw.PartXIcontainsprovisionsrelatingtointernationalsea-
bedareasandcommonheritageofmankind,thetwomostcontroversialissues
undertheUNCLOS.PartXVprovidesforauniquedisputeresolutionmecha-
nism.

AccordingtoMyronH.Nordquist,thekeytothesuccessofTheThird
UNConventionontheLawoftheSea,notwithstandingtheextremecomplexity
oftheissuesontheagenda,restedinthefactthatthatConventionwasmindful
ofthepoliticalandlegalnatureofthoseissuesandwasabletostrikeabalance
amongthepoliticalinterestsandlegalrightsofthevariousnations.Manypro-
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visionsoftheConventionweretheresultofbargainingamongdifferentstates
andgroupsofstates.Thiswayofmakinglawthroughbuildingconsensusand
findingpackagedsolutionsiswhatmakestheUNCLOSunique.①Bythesame
token,italsomeansthattheUNCLOS,whichtooknearly10yearsofdeliber-
ationtobecomeareality,isvirtuallyimpossibletoamend.Inaddition,thevari-
ousdiscreetsystemsunderthelawoftheseaarenotallowedtocharttheirown
courseincontradictionwiththeUNCLOS.②

TheconstitutionalstatusoftheUNCLOSdictatesthatitissystematicand
comprehensive.AsPhilipAllotnoted,theUNCLOSprovidesforeveryissue;

notonlydoesitprovideforrightsandobligations,italsoentitlesthestatesex-
plicitfreedomorleavesthemcertaindiscretionthroughambiguousdefinitionof
relevantrightsandobligations.③However,itisnotpossiblefortheUNCLOS
tobe100%comprehensivebecauseitisnotintendedtoresolveallproblems
butrathertoprovidealegalframeworkandmechanismforproblem-solving.
ThisiswhytheUNCLOSaddressescertaincontroversialissueswithambigu-
ousorarbitrarylanguageorstayssilentonthemaltogether.Moreover,about
70sectionsintheUNCLOSareexpresslysubjecttotheapplicationofbilateral
ormultilateralinternationalagreements.④Further,multipleprovisionsareded-
icatedexclusivelytotheamendmentprocedureoftheConvention.⑤
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UNCLOScanbeimprovedthroughamendment,referencetootherrulesandadoptionof
regionalandinternationalagreements.Articles311~316areonamendmentofUNCLOS.
ProvisionsthatcouldbeimprovedbyreferencetootherrulesincludeArticle22(3)(a),
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207(4),Article208(5),Article210(4),Article211(3)andArticle243.



Ⅱ.WaystoEnhancetheEfficacyoftheUNCLOS

TheconstitutionalstatusoftheUNCLOSdictatesthatwedonotreinvent
thewheelandtrytoresolveissuesofthelawoftheseathroughbrandnewap-
proaches.①Onthecontrary,weshouldworkwithintheexistingrulesand
throughexistingmechanismstoamendtheUNCLOSwherenecessaryanden-
forcetheUNCLOSwhereappropriate.Infact,asatreaty,theefficacyofthe
UNCLOScanbeenhancedthroughmultiplemeans,byamendment,bybeinga-
doptedintocommonlyacceptedinternationalstandards,andbyreferencetorel-
evantinternationalandregionalagreements.②Astheamendmentprocedureof
theUNCLOShasbuiltintoitinsurmountableobstaclessuchasthevotingpro-
cedure,③theefficacyoftheUNCLOSisbetterenhancedmainlythroughdiplo-
maticnegotiationsandnewagreementsbeingreachedbyinternationalorganiza-
tions,bothintheimmediatetermandlongerterm.

Ofcourse,certainapproachesmaybemoresuitablethanothersinaddress-
ingcertainissuesinrespecttotheUNCLOS.Basedonthatpremise,David
FreestonecategorizedUNCLOSprovisionswhichareinneedoffurtheractions
intofivegroups:(a)abstractprovisions,theimplementationofwhichareex-
plicitlyrequiredtobeeffectedthroughtheestablishmentofconcretestand-
ards;(b)provisionswhichareexpectedtoleadtoforeseeableconflictthatthey
havebuilt-inrulesofconflictresolution.Forexample,Article59oftheUN-
CLOSstates,“IncaseswherethisConventiondoesnotattributerightsorjuris-
dictiontothecoastalStateortootherStateswithintheexclusiveeconomic
zone,andaconflictarisesbetweentheinterestsofthecoastalStateandany
otherStateorStates,theconflictshouldberesolvedonthebasisofequityand
inthelightofalltherelevantcircumstances,takingintoaccounttherespective
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importanceoftheinterestsinvolvedtothepartiesaswellastotheinternation-
alcommunityasawhole.”Whetherornotmarinestateshavetherighttoen-
gageinmilitaryorquasi-militaryactivitiesintheEEZofcoastalstatesisanex-
ampleofthekindofissuesthatshouldberesolvedinaccordancewiththisAr-
ticle;①(c)provisionsthatwereagreeduponasaresultofbalancingtheinter-
estsofdifferentnationsandthuspurposelyvague.Forexample,underArticle
17oftheUNCLOS,therightofinnocentpassageofwarshipsintheterritorial
seaofthecoastalstateisunclearlydefined;(d)provisionswhichbecameout-
datedduetodevelopmentsininternationallaworinnovationsintechnology;

and(e)provisionsthatareinherentlydeficient,suchthoseinrespectofthe
protectionofhighlymigratoryspecies.②

WecandemonstratehowtheefficacyoftheUNCLOScanbeenhanced
throughinternalandexternalchannelsbyexaminingtheprincipleofsustain-
abledevelopment,theprotectionofunderwaterculturalheritageandtheman-
agementoffisheries.Asanewlyestablishedprincipleofinternationallaw,the
principleofsustainabledevelopmenthasbeenwidelyobservedinvariousas-
pectsofthehumanexplorationandexploitationofnaturalresources,including
thoseofthesea.Forexample,Article56oftheUNCLOSprovidesforthesov-
ereignrightofthecoastalstateintheEEZ,forthepurposeofexploringand
exploiting,conservingandmanagingthenaturalresources(whetherlivingor
non-living)ofthewaterssuperjacenttotheseabedandoftheseabedandits
subsoil,aswellasthejurisdictioninregardstomarineenvironmentalprotec-
tionandpreservation.However,accordingtoPartVIandPartVIIoftheUN-
CLOS,preservationandsustainableuseofresourcesinthecontinentalshelf
andthehighseasapplyonlytolivingresources.Consequently,DavidOng
raisedthequestionwhethertheprincipleofsustainabledevelopmentappliesto
theexplorationandexploitationofnon-livingresourcesinthecontinental
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Zone,2009;GeorgeV.GaldorisiandAlanG.Kaufman,MilitaryActivitiesintheExclusive
EconomicZone:PreventingUncertaintyandDefusingConflict,Cal.W.Int’lL.J.,vol.
32,2002;JohnC.Meyer,TheImpactoftheExclusiveEconomicZoneonNavalOpera-
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WatersAhead?,NavalL.Rev.,vol.39,1990;BoleslawA.Boczek,PeacetimeMilitaryAc-
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shelf.Infact,PartVIoftheUNCLOShighlightstheexclusivesovereignrights
ofthecoastalstateoverthelivingresourcesinthecontinentalshelf.Itisalso
difficultforustoarguethatthecoastalstatealsohasanobligationtopreserve
non-livingresources.Nevertheless,pursuingthetrendsofinternationallaw,the
preservationandexploitationofnon-livingresourceswillprobablyfollowthe
principleofsustainabledevelopmentinthefuture.Forexample,exploitationof
underseaoilandgasesshouldfollowtheprincipleoftheprotectionofthema-
rineenvironmentandbesubjecttoenvironmentalimpactassessment.Inre-
gardstothenon-livingresourcesinthecontinentalshelf,wemaybeabletoar-
guethattheirexplorationandexploitationshouldtakeplaceinareasonable
andhighlyefficientmanner;afterall,theseresourcesarenotre-generable.The
principleofsustainabledevelopmentalsoplaysaroleinthepreservationofthe
marineecosystem,whichcoexistsandinteractswiththeterrestrialecosystem
inwhichmankindlives.Thedestructionofthemarineecosystemwillnotonly
compromisethebiodiversityofthelivingorganismsintheocean,butalsoim-
pacttheterrestrialandatmosphericecosystems,thusthreateningthesustain-
abledevelopmentofmankind.①

Protectionofunderwaterculturalheritageisanimportantissuethathas
notbeenproperlyaddressedbytheUNCLOS.②Infact,itwasnotevenamain
topicontheagendaoftheUNCLOS.Duringthediscussionsofthelegalsys-
temsofthevariousseaterritories,attentionwasgivenmainlytohistoricalrel-
icsdiscoveredinthevariousseaterritories,inparticularinternationalseabed
areasandthehighseas.Articles149and303oftheUNCLOSmerelyprovide
generalprinciplesontheprotectionofhistoricalrelicsdiscoveredininterna-
tionalseabedareasandthehighseas.TullioScovazziisoftheviewthatthe
UNCLOSisseriouslydeficientinitsestablishmentofaprotectionsystemfor
underwaterculturalheritagebecauseitfailedtogivethecoastalstatejurisdic-
tionoverculturalheritageinareasoftheseabeyondtheircontrol.Theprotec-
tiongiventounderwaterculturalheritagebytheinternationalcommunityis
notlimitedtothelawofthesea.Rather,comprehensiveprotectionisaccorded
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tounderwaterculturalheritagethroughtheadoptionofaseriesoflegalinstru-
mentsaimedspecificallyatit,generalagreementsonculturalheritageprotec-
tion,aswellasenvironmentalprotectionandmaritimetreaties.①Todate,the
mostimportantofsuchagreementsistheUNESCOConventionontheProtec-
tionoftheUnderwaterCulturalHeritage,whichsupplementstheUNCLOS
andmakesitmorecomplete.②

Withregardtofishingandthepreservationoffishstocks,theUNCLOS
alsocontainsseriousdeficiencies.Forinstance,PartVisobviouslylackingin
itsattempttoregulatedomesticfishingindustries.Whilethequantityandqual-
ityofallowablecatchwithinthejurisdictionofmanycoastalstateshasde-
creasedsharplyandover-fishingisrampant,thesecoastalstatesnevertheless
turnablindeyetoIUUfishing.UndertheUNCLOS,itisnotmandatorythat
coastalstatespreservefishstocks;neitherdoestheUNCLOShaveaneffective
enforcementmechanismthroughwhichtoensurethatcoastalstatesreasonably
andeffectivelyregulatetheirdomesticfishingactivities.TheFAOCodeof
ConductforResponsibleFisheriesadoptedin2008(theFAOCodeofConduct)

andthe1995UnitedNationsConferenceonStraddlingFishStocksandHigh-
lyMigratoryFishStocks (theUNFishConference)elaboratedonandgave
detailtotheUNCLOSasitrelatestothegeneralprotectionoffishstocks.
WhiletheFAOCodeofConductisnotlegallybindingandtheUNFishCon-
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①

②

CouncilofEurope,AdHocCommitteeofExpertsontheUnderwaterCulturalHeritage,
FinalActivityReport,Doc.CAHAQ (85)5,1985;CouncilofEurope,Recommendation
1846onMaritimeandFluvialCulturalHeritage,2000.Manybilateralagreementsonun-
derwaterculturalheritagehavebeensigned:AgreementbetweentheNetherlandsand
AustraliaconcerningOldDutchShipwrecks,1972;theExchangeofNotebetweenSouth
AfricaandtheUnitedKingdomConcerningtheRegulationoftheTermsofSettlementof
theSalvagingoftheWreckofHMSBirkenhead,1989;theAgreementbetweentheGov-
ernmentoftheUnitedStatesofAmericaandtheGovernmentoftheFrenchRepubliccon-
cerningtheWreckofCSSAlabama,1989;theAgreementbetweentheGovernmentofthe
UnitedStatesofAmericaandtheGovernmentoftheFrenchRepublicregardingtheWreck
ofLaBelle,2003.Environmentalprotectionagreementsthattouchuponunderwatercul-
turalheritageprotectioninclude:1982ProtocolconcerningMediterraneanSpeciallyPro-
tectedAreas;1995ProtocolconcerningSpeciallyProtectedAreasandBiologicalDiversity
inMediterranean;the1990ProtocolConcerningSpeciallyProtectedAreasandWildlife;
2001IMOGuidelinesfortheIdentificationandDesignationofParticularlySensitiveSea
Area;1989InternationalConventiononSalvage.
TullioScovazzi,TheProtectionofUnderwaterCulturalHeritage:Article303andthe
UNESCOConvention,inDavidFreestone,RichardBarnesandDavid M.Onged.,The
LawoftheSea:ProgressandProspect,NewYork:OxfordUniversityPress,2006,pp.
120~136.



ferenceisonlyapplicabletocertaintypesofhighlymigratoryfishstocks,they
neverthelessfurtherfleshedouttheUNCLOSintermsofanation’sobligation
topreservefishstocks.

Thepreservationof“sharedtransboundaryfishstocks”isanotherissue
inadequatelyaddressedbytheUNCLOS.Comparedtohighlymigratoryfish
stocks,sharedfishstockshavenotreceivedthesamekindofattentionfromthe
internationalcommunity.RobinChurchillcategorizedsharedfishstocks,exam-
inedkeyissuesconcerningthemanagementofsharedfishstocks,identified
shortcomingsofArticle63(1)oftheUNCLOS,andproposedsuggestionsfor
moreeffectivemanagementandpreservationofsharedfishstocks.①“Shared”

suggeststhefishstocksappearandmovebetweentheEEZ’softwostates.The
managementandpreservationofsuchfishstocksinvolveatleasttwostatesand
entailaseriesofcomplexissuessuchtheconfirmationofthepresenceofsuch
fishstocks,scientificresearch,managerialcooperation,theclassificationofsuch
fishstocks,implementationmeasuresandtheinterestsofthirdpartystates.
AccordingtoArticle63(1),whichstates,“wherethesamestockorstocksof
associatedspeciesoccurwithintheexclusiveeconomiczonesoftwoormore
coastalStates,theseStatesshallseek,eitherdirectlyorthroughappropriate
sub-regionalorregionalorganizations,toagreeuponthemeasuresnecessaryto
coordinateandensuretheconservationanddevelopmentofsuchstocks”,costal
statesarenotobligatedtoreachagreements.Itisalsoimportanttonotethatin
managingsharedstocks,concernedstatesmuststillobservetheobligations
prescribedinArticles61and62ofstockpreservation.Theseobligationsin-
cludeoptimalutilizationofthestocks,preventionofoverfishing,maintainingor
restoringthelevelofthestockssoastopreventseriousthreatstoreproduc-
tion,andquotafishing.However,withoutfullcooperationamongconcerned
states,itisvirtuallyimpossibleforcoastalstatestocomplywiththeseobliga-
tionsonthemanagementofsharedstocks.②Atthemoment,unlikehighlymi-
gratorystocks,managementofsharedstocksmustrelymoreonnon-bindingle-
galinstrumentssuchastheFAOCodeofConductandthecooperationbetween
internationalorganizationsandstates,thanoninternationaltreaties.
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RobinR.Churchill,TheManagementofSharedFishStocks:TheNeglected“Other”Para-
graphofArticle63oftheUNConventionontheLawoftheSea,inAnastasiaStrati,Mar-
laGavouneli,andNikolaosSkourtosed.,UnresolvedIssuesandNewChallengestothe
LawoftheSea,Leiden/Boston:MartinusNijhoffPublishers,2006,pp.3~21.
M.Hayashi,TheManagementofTransboundaryFishStocksundertheLOSConvention,
TIJMCL,vol.8,1993,p.250.
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Ⅲ.MechanismsSupplementingtheUNCLOS

Toaddressnewchallenges,theUNCLOSrequiresthecontractingstatesto
timelyandappropriatelydevelopthelawoftheseathroughinternationaland
regionalorganizationsandspecializedinstitutions.① Manyprovisionsinthe
UNCLOSallowandencouragethecontractingstatestotakesuchanapproach
toresolveproblemswithoutdesignatinganysuchorganizationorinstitutions.
Astechnologiesadvanceandpeople’sconcernsforenvironmentalprotection,

resourcesandenergyintensify,theGeneralAssemblyoftheUN (theGA)is
increasinglyassumingaleadingroleincoordinatingvariousorganizationsand
institutionsdedicatedtothedevelopmentofthelawofthesea.Louisedela
FayettebelievesthisislargelyattributabletotheGA’swide-reachingconstitu-
encyandregularlyscheduleddiscussionsonhottopicsrelatedtothelawofthe
sea.Inaddition,theGAisvisionary,consistentlyplacinghighlightsinthede-
velopmentofthelawoftheseaonitsagenda,thusprovidingthestabilitydes-
peratelyneededforthemaintenanceoftheordersoughtbythelawofthe
sea.②

ThefactthattheUNCLOSdoesnotrequirecontractingpartiestoforman
associationbutleavestheassessmentofitsimplementationtotheGAishighly
controversial.AlthoughnotallmembersoftheUNarecontractingpartiesto
theUNCLOS,theGAadoptsresolutionsinrespecttoimportantlawofthesea
issuesannually.③Ontheotherhand,theUNCLOSrequirestheSecretaryGen-
eraloftheUNtoholdMeetingsoftheStatePartieswherenecessarybutsuch
Meetingsareonlygivenlimited,specifiedadministrativeresponsibilities,such
asthenominationandappointmentofjudgestotheITLOS.④Theexcessively
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P.Allot,PowerSharingintheLawoftheSea,AJIL,vol.77,1983,pp.1~30.
LouisdelaFayette,TheRoleoftheUnitedNationsinInternationalOceanGovernance,in
DavidFreestone,RichardBarnesandDavidM.Onged.,TheLawoftheSea:Progress
andProspect,NewYork:OxfordUniversityPress,2006,pp.63~74.
TullioTreves,TheGeneralAssemblyandtheMeetingofStatePartiesintheImplementa-
tionoftheLOSConvention,inAlexG.OudeElferinked.,StabilityandChangeinthe
LawoftheSea:TheRoleoftheLOSConvention,Leiden/Boston:MartinusNijhoffPub-
lishers,2005,p.55.
A.G.OudeElferink,ReviewingtheImplementationoftheLOSConvention:theRoleof
theUnitedNationsGeneralAssemblyandtheMeetingofStateParties,inA.G.OudeElf-
erinked.,StabilityandChangeintheLawoftheSea:TheRoleoftheLOSConvention,
Leiden/Boston:MartinusNijhoffPublishers,2005,p.75.



limitedscopeofresponsibilityfortheMeetingoftheStatePartiesissubjectto
widespreadcriticism,leavingtheGAasthekeyinstitutioninchargeofthee-
valuationanddevelopmentoftheUNCLOS.SuchafunctionoftheGAwillbe
furtherstrengthenedwiththeinitiationbytheUNofinformalnegotiations
withrespecttooceanpolicyandthelawofthesea.

TheUNCLOSalsomandatedtheestablishmentofspecialinstitutionsto
addressspecificterritorialissues.Suchspecialinstitutionsareprimarilythe
ISA,theCLCSandtheITLOS.Bynow,thehistory,functionandoperationof
thesethreeinstitutionsarewellresearched.①Itisprobablyfairtosaythatthe
principleofcommonheritageofmankindisthelegalfoundationoftheISA.It
isfortheimplementationofthisprincipleintheinternationalseabedareasthat
theUNCLOSestablishedISA,totakechargeoftheexploitationofresourcesin
internationalseabedareasandtheenvironmentalprotectionissuesarisingfrom
suchexploitation,andbalancingtheinterestsoftheexploitersandtheinterna-
tionalcommunity.②Asstateswithdominantmarineresourceexploitationca-
pabilitieswerereluctanttojointheUNCLOS,the1994ImplementationAgree-
mentwasadopted.③AsanamendmenttoPartXIoftheUNCLOS,the1994
ImplementationAgreementhasbeenacceptedbyamajorityofthecountriesa-
roundtheglobe.TheISAalsohastorespondtocontinuallyemergingissues.
Forexample,withtheimportanceofenvironmentalprotectiongainingmomen-
tum,the1994ImplementationAgreementalsorequirestheISAtocarryout
impactassessmentsinrespecttoexploitationofresourcesininternationalsea-
bedareas.

AccordingtoArticle57oftheCharteroftheUN,theGAmaymakerec-
ommendationstoitsspecializedagencies,whichshallinturnrelaytherecom-
mendationstotherelevantinstitutions.Amongsuchinstitutions,theFAOand
theIMOarethetwokeyplayersinthedevelopmentofthelawofthesea.The
IMOhasundoubtedlybeenplayingacriticalroleinthedevelopmentofthelaw
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P.B.Payoyo,CriesoftheSea:WorldInequality,SustainableDevelopmentandtheCom-
monHeritageof Humanity,TheHague:MartinusNijhoffPublishers,1997;SuzetteV.
Suarez,TheOuterLimitsoftheContinentalShelf:LegalAspectsoftheirEstablishment,
Heidelberg:Springer,2008;ChandrasekharaRaoandP.,K.Rahmatullahed.,TheInter-
nationalTribunalfortheLawoftheSea:LawandPractice,Hague:KluwerLawInter-
national,2001.
Itwasestablishedin1994inaccordancewithPartXIofUNCLOS.
SatyaNandan,AdministeringtheMineralResourcesoftheDeepSeabed,inDavidFree-
stone,RichardBarnesandDavidM.Onged.,TheLawoftheSea:ProgressandPros-
pect.NewYork:OxfordUniversityPress,2006,p.77.



ChinaOceansLawReview (2010Number1)

oftheseabeforeaswellasaftertheadoptionoftheUNCLOS.Withoutthese-
riesofagreementspassedbytheIMO,theprovisionsoftheUNCLOSonnavi-
gation,pollution,maritimesafety,preservationofecosystemsandmanyother
issueswouldonlybeasgoodasapieceofpaper.①Nevertheless,suchquasi-
legislativepowersoftheIMOaresubjecttolimitationsimposedbytheUN-
CLOS.Forinstance,Articles311(2)and237(2)oftheUNCLOSexplicitlyre-
quirethatmeasuresadoptedbytheIMOcomplywithrelevantprovisionsofthe
UNCLOS.Certainlegalinstrumentsgoasfarasexplicitlystatingthattheyare
incompliancewiththeUNCLOS.AnexampleisfoundinArticle5ofInterna-
tionalConventionforthePreventionofPollutionfromShipsadoptedin1973
bytheIMO.

Asmentionedabove,theFAOpassedaseriesofcodeofconductsinre-
spectofthepreservationandmanagementoffishstocks,whichhelptosupple-
menttherelevantprovisionsoftheUNCLOS.②Infact,theUNCLOSdoesnot
authorizetheFAOtodesignrulesorstandardsregardingthepreservationof
livingresources;itisthroughcodesofconduct,whicharenon-binding,thatthe
FAOassumesanactiveroleinthepreservationoflivingresources.TheUN-
CLOStakesasovereignstate-dominatedapproachinthepreservationofmarine
livingresources;thatis,excepthighlymigratoryfishstocks,coastalstateshave
sovereignrightsandjurisdictionoverthelivingresourcesintheirrespective
EEZ’s.③ItisthereforenothardtounderstandwhytheFAOseekstocontrol
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KeyagreementsadoptedbyIMOinclude:InternationalConventionRelatingtoInterven-
tionontheHighSeasinCasesofOilPollutionCasualties1969,1975UKTS77;Conven-
tionontheInternationalRegulationsforPreventingCollisionsatSea1972,1977UKTS
77;InternationalConventionforhePreventionofPollutionfromShips,1973,asmodified
bytheProtocolof1978relatingthereto(MARPOL73/78),1340UNTS61;International
ConventionforSafetyofLifeatSea1974,1184UNTS2;InternationalConventionon
MaritimeSearchandRescue1979,1986UNTS59;ConventionfortheSuppressionofUn-
lawfulActsAgainsttheSafetyofMaritimeNavigation1988,1678UNTS221;Interna-
tionalConventiononSalvage1989,1996UKTS93。
TheAgreementtoPromoteCompliancewithInternationalConservationandManagement
MeasuresbyFishingVesselsontheHighSeas1993(1994)33ILM968;FAOCodeof
ConductforResponsibleFisheries;InternationalPlanofActionfortheConservationand
ManagementofSharks;InternationalPlanofActionfortheManagementofFishingCapa-
bility1999;InternationalPlanofActiontoPrevent,DeterandEliminateIllegal,Unreport-
edandUnregulatedFishing2001.
RobinR.Churchill,TheManagementofSharedFishStocks:TheNeglected“Other”Para-
graphofArticle63oftheUNConventionontheLawoftheSea,inAnastasiaStrati,Mar-
laGavouneli,andNikolaosSkourtosed.,UnresolvedIssuesandNewChallengestothe
LawoftheSea,Leiden/Boston:MartinusNijhoffPublishers,2006,p.3.



IUUfishingactivitiesthroughnon-bindinglegalinstruments.①

Finally,judicialbodies,inparticulartheInternationalCourtofJustice
(ICJ)andITLOS,alsosupplementtheUNCLOSthroughtheirinterpretation
andapplicationthereof.Thesignificanceoftheirroleindevelopingthelawof
theseacanbestbeseenintheformulationofprinciples,rulesandstandardsre-
gardingmaritimedelimitation.Articles74and83oftheUNCLOSrequirethat
thedelimitationoftheEEZandcontinentalshelfbetweenstateswithopposite
oradjacentcoastsiseffectedbyagreementonthebasisofinternationallaw,as
referredtoinArticle38oftheStatuteoftheICJ,inordertoachieveanequita-
blesolution.However,eventheequidistanceandspecialcircumstancesruleon
delimitationofterritorialseaunderArticle15oftheUNCLOSaresubjectto
theprincipleofequitability.Withoutgenerallyapplicableandacceptablerules,

standardsandapproaches,developmentofthelawonmaritimedelimitationis
effectivelyleftinthehandsofjudicialauthorities.Todate,casesconcerning
maritimedelimitationaccountforamajorityofthecaseshandledbytheICJ.As
YoshifumiTanakanoted,intheforeseeablefuture,wewillprobablynotseea
breakthroughinthecurrent,generalprinciple-basedlawonmaritimedelimita-
tion.Meanwhile,internationalcourtsandcountrieshavebeenstrivingtoa-
chieveabalancebetweenpredictabilityandflexibility,resolvingeachdelimita-
tiondisputeequitablybyapplyinggeneralprinciplestoindividualcases.②

Ⅳ.StrengtheningtheImplementationoftheUNCLOS

AsDavidAndersonobserved,developmentofthelawoftheseahasshifted
fromtheformulationofrulestothestrengtheningoftheenforcementofexist-
ingrulesbycontractingstates.③Thefocalpointofthedevelopmentofthelaw
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KristinaM.Gjerde,HighSeaFisheriesManagementundertheConventionontheLawof
theSea,inDavidFreestone,RichardBarnesandDavidM.Onged.,TheLawoftheSea:
ProgressandProspect,NewYork:OxfordUniversityPress,2006,pp.280~307.
RainerLagoniandDanielVignesed.,MaritimeDelimitation,Leiden/Boston:Martinus
NijhoffPublishers,2006;YoshifumiTanaka,PredictabilityandFlexibilityintheLawof
MaritimeDelimitation,Oxford:HartPublishing,2006;JonathanI.CharneyandLewisM.
Alexander,InternationalMaritimeBoundaries,Hague:KluwerLawInternational,1998-
2004;GerardJ.Tanja,TheLegalDeterminationofInternationalMaritimeBoundaries,
Denver/Boston:KluwerLawandTaxationPublishers,1990;ProsperWeil,TheLawof
MaritimeDelimitation:Reflections,Cambridge:GrotiusPublicationsLimited,1989.
DavidAnderson,FreedomoftheHighSeasintheModernLawoftheSea,inDavidFree-
stone,RichardBarnesandDavidM.Onged.,TheLawoftheSea:ProgressandPros-
pect,NewYork:OxfordUniversityPress,2006,p.345.



ChinaOceansLawReview (2010Number1)

oftheseaislikewiseshiftingfromthecreationofrightsandobligationstointe-
gralandeffectivegovernanceoftheseas.Thegovernanceoftheseasinvolves
theuniformapplicationofnumerousinternationallegalinstrumentsinsover-
eignstates,andthecoordinationofinternationalandregionalorganizationsand
othercompetentinstitutions.①Whilenewrulesarestillneededwithrespectto
emergingissuessuchasmarineenvironmentalprotection,preservationofma-
rineecosystemsandmarinesafety,thereisamorepressingneedtostrengthen
theenforcementofthelawoftheseathroughathree-tiered,international,re-
gionalandnationalapproach.②

Howtoensureeffectiveenforcementofinternationallawbysovereign
statesisalong-standingtopicfortheinternationallawcommunity.Forthelaw
ofthesea,howtoensureuniformapplicationandimplementationinthevarious
statesisanextremelycomplexquestion.Inanefforttodefinestatepractices
anddeterminethemutualimpactbetweenstatepracticesandtheUNCLOS,

RobinChurchillconductedasurveyofcontractingandnon-contractingstatesin
theirdomesticimplementationoftheUNCLOS.Heconcludedthat,although
thestatesmighthavehadvaryinginterpretationsandimplementationofthe
UNCLOS,theirpracticesdidnotamounttore-interpretationoftheUNCLOS
anddidnotgiverisetointernationalcustomaryrulesoflawthatareinconsis-
tentwithUNCLOS.③

Asof1June2010,160partieshaverectifiedoraccededtotheUNCLOS,

138haverectifiedoraccededtothe1994ImplementationAgreement,and77
haverectifiedoraccededtothe1995ImplementationAgreement.④Althougha
majorityofthecountriesintheworldhaverectifiedoraccededtotheUN-
CLOS,westillneedtheUNCLOStoapplytoallcountriesinorderforittobe
anexplicitandstablelegalframeworkforthepeacefuldevelopmentandgov-
ernanceoftheseas.⑤AsRobinChurchillhaspointedout,theimplementation
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LouisdelaFayette,TheRoleoftheUnitedNationsinInternationalOceanGovernance,in
DavidFreestone,RichardBarnesandDavidM.Onged.,TheLawoftheSea:Progress
andProspect,NewYork:OxfordUniversityPress,2006,p.63.
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tainedintheLOSConvention,inAlexG.OudeElferinked.,StabilityandChangeinthe
LawoftheSea:TheRoleoftheLOSConvention,Leiden/Boston:MartinusNijhoffPub-
lishers,2005,pp.91~145.
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oftheUNCLOSinthevariousstatesisnotuniform,makingtheencouragement
ofmorecountriestojointheUNCLOSyetanotherobjectivefortheUN.The
sameistrueofthe1994ImplementationAgreementandthe1995Implementa-
tionAgreement.

TopushfortheglobalenforcementoftheUNCLOS,weshouldcoordinate
theglobalenforcementmechanismoftheUNCLOSwithothermultilateraland
unilateralmeansbasedontheconcreteneedsofeachterritory,andthroughleg-
islative,administrativeandjudicialchannels,expandthescopeofenforcement.
Forinstance,theIMOfollowedtheexampleofthe WTOandcreatedthe
“green”listofcountriesthatfullyandstrictlycomplywiththeInternational
ConventiononStandardsofTraining,Certificationand Watchkeepingfor
FishingVesselPersonnel.①DavidAndersonadvocatesthisapproachtopromo-
tingcomplianceoftheUNCLOSbycontractingstates.TheVoluntaryIMO
MemberStateAuditSchemealsoemploysasimilarapproach.② Asitsname
suggests,thismethodisnotacompulsorymeasureofsupervision;rather,itis
basedonthewillingnessofeachmemberstatetohaveitscomplianceandim-
plementationassessed.

TheGAisalsoanimportantplatformfordiscussionsoftheimplementa-
tionoftheUNCLOSamongthememberstates,becauseitcanensurethatthe
UNCLOSisnotcontrolledbyaminorityofstates,thuspreservingthegeneral
acceptanceandwideapplicationofthelawofthesea.SincetheUNCLOStak-
ingeffecton16November1994,theGAhasbeenpublishingresolutionswith
regardtotheUNCLOSeveryyear,identifyingcoreissuestobeurgentlyad-
dressed.Forexample,initsresolutionsof2009,theGAcalleduponcompetent
internationalorganizationstoassistinthedevelopmentofnationalcapabilities
inoceanicscienceandsustainablemanagementoftheseasand marinere-
sources,throughthecooperationwiththegovernmentsofvariousstatesandat
theglobal,regional,sub-regionalandbilaterallevels.Italsoexpressedacon-
cernforhumanactivitiesthatwerecausingharmtothemarineenvironment,

biodiversityandecosystems,andformaritimeorganizedtransboundarycrimes
thatwerethreateningthemarinesafetyandsecurity,includingpiracy,armed
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robbery,smugglingandotheractsofterrorismtargetingnavigationandmarine
facilitiesandothermaritimeinterests.Itfurtherpointedoutthecriticalimpor-
tanceoftheouterlimitofthecontinentalshelfbeyond200nauticalmilesand
thatitservedtheinterestsoftheinternationalcommunityforthecoastalstates
owningthecontinentalshelfbeyond200nauticalmilestosubmittheirdelimi-
tationclaimstotheCLCS.

Whileglobalandmultilateralenforcementmechanismsaremoreeffective
infacilitatingthecommoninterestsofmankind,theyarechallengedbythein-
terestsofsovereignstates,becausetheimplementationofthelawoftheseade-
pendsonthecooperationofsovereignstates.Thischallengealsoreflectsa
presentdayinternationalcommunityinwhichsovereignstatestakecenter
stagejuxtaposedagainstahorizontalsystemofenforcementofinternational
lawinthecontextofthelawofthesea.Forexample,intermsofthemanage-
mentofships,theUNCLOSestablishedasystemledbyflagstatesandcoastal
states.Althoughsuchasystemhaslongbeencriticizedbecauseflagstateslack
theincentiveorcapabilitytoeffectivelymanageships,abandoningthesystemis
notrealisticasitwillleavethemanagementofshipsinalegalvacuum.To
strengthentheflagstate’sregulationofships,theFAOadoptedtheFAO1993
Agreement,whichrequirestheflagstatetoenactdomesticlawsconsistentwith
internationallawincriticalareas.① Anotherwaytostrengthenthemanage-
mentofshipsisthroughthesupervisoryauthorityofrelevantcountries,inpar-
ticulartheportstates.Followinganincreasingnumberoffishingconventions
andtheexpansionofcounter-marineterroristactivities,memorandumsonport
state’ssupervisionofshipshavebeenconcludedforagoodnumberofareas,

suchastheParis,Tokyo,theCaribbeanSea,LatinAmerican,theIndianOcean,

theMediterraneanSeaandtheBlackSeaMemorandums.
Asmentionedabove,inits2009resolutions,theUNexpresseditsconcern

forpiracy,marinearmedrobbery,smugglingandotherorganizedcrimesagainst
marinenavigation,marinefacilitiesandothermarineinterestsastheyhave
threatenedmarinesafetyandsecurity,causedlamentabledeaths,andadversely
affectedinternationaltrade,energysafetyandtheglobaleconomy.Recently,e-
gregiouspiracyactivitiesinSomalia,andtheinternationalcommunity’scon-
certedeffortincombatingsuchactivities,onceagainbroughtmarinesafetyto
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① AgreementtoPromoteCompliancewithInternationalConservationand Management
MeasuresbyFishingVesselsontheHighSeas,1993.



theforefrontofinternationalattention.①Infact,theUNCLOSdoesnotad-
dressmarinesafetydirectly.Topreservemarinesafetynotonlyrequiresthere-
inforcementofamultilateralcooperationsystem,butalsothestrengtheningof
therightsofsupervisionandenforcementofthecoastalstates,flagstatesand
portstates.②

ThedisputeresolutionmechanismoftheUNCLOSisanothermeanstofa-
cilitatetheeffectiveimplementationoftheConvention.AccordingtoSection1
ofPartXVoftheUNCLOS,disputesbetweencontractingpartiesshallbere-
solvedinapeacefulmannerthroughconsultation,mediationandotherapproa-
ches.Wherethepartiescannotreachanagreement,thecompulsoryprocedures
laidoutinSection2willkickin.SincetheUNCLOSwentintoeffect,thecom-
pulsoryprocedureshaverarelybeenused.Onlyafewcaseshavebeensubmit-
tedtotheITLOS.However,suchprocedureshavebeeneffectiveinclarifying
andresolvingcertainissuesoftheConvention.Moreover,thecompulsorypro-
cedureshavebeenadoptedbyandincorporatedintomanyotheragreements
concerningthelawofthesea,suchastheFAO1993Agreement,the1995Im-
plementationAgreement,theConventionontheConservationandManagement
ofFisheryResourcesintheSouth-EastAtlanticOcean,③theConventionon
theConservationandmanagementof Highly MigratoryFishStocksinthe
WesternandCentralPacificOcean,④theFrameworkAgreementfortheCon-
servationoftheLiving MarineResourcesontheHighSeasoftheSouth-
EasternPacific,⑤andtheUNESCOConventionontheProtectionoftheUn-
derwaterCultureHeritage.Inaddition,asmentionedabove,theICJhasbeen
playinganimportantroleindevelopingruleswithrespecttothelawofthesea,

suchasonmaritimedelimitationandtitlestoislands.⑥

Inconclusion,theproblemsnotaddressedbytheUNCLOS,theissuesin-
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adequatelyresolvedbyit,thedifficultiesinitsimplementationandthenew
challengestoitbroughtonbysocialdevelopment,allpushustoreflectonits
shortcomings,andtopursueproperandfeasibleapproachesandadoptappro-
priatemechanismstoimproveonitandfurtherdevelopthelawofthesea.Be-
causeoftheconstitutionalnatureoftheUNCLOSanditsuniqueroleofbalan-
cingthepoliticalinterestsandlegalrightsofdifferentparties,toamenditis
presentsanobstacleinsurmountableatthemoment.Consequently,diplomatic
negotiationandreferencetonewrulesandstandardsformulatedbyinternation-
alorganizationsandinstitutionsaimedatfacilitatinguniformstatepractices,

arecurrentlythekeyandpossiblythemosteffectiveapproachesfortheim-
provementontheUNCLOS.
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