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1. Introduction

In the past several decades arbitration has gained a significant popularity
as a method of resolving international disputes. * The history of
arbitration is of course much longer than several decades, but it has
never been used as widely as it is now (especially in the field of
international business disputes). One of the main reasons for this
tendency seems to be that in arbitration parties have power over
selection of the decision makers instead of relying on a public body as in
litigation.

According to the 2013 survey of trends in arbitration by Queen
Mary University, the top two benefits of arbitration over other methods
of dispute resolution are expertise and neutrality of the decision maker.?
The aversion of parties towards public institutions is further evidenced
by a similar survey of 2012 which found that significant majority (76 %)
of arbitration users prefer unilateral selection of the co-arbitrators in a
three member tribunal over any other method.® This shows how important
it is for the parties to be able to select arbitrators and retain control over
the constitution of the tribunal.*

The right to select an arbitrator, however, is subject to limitations
as it may clash with some basic legal maxims such as the right to a fair
trial. The specific definition of the right to a fair trial varies from one
jurisdiction to another, but its essentials remain the same. In the context

of the selection of arbitrators, the right to a fair trial manifests itself in a

! See BORN, Gary. International Commercial Arbitration. Second Edition. Alphen aan den Rijn, The
Netherlands: Kluwer Law International, 2014. ISBN 9789041152190. pp. 93-97.

“Corporate choices in International Arbitration: Industry perspectives [online], London: PwC and Queen
Mary, University of London, 2013 [accessed on 8.12.2015]

available at: http://www.arbitration.gmul.ac.uk/docs/123282.pdf.

® For example selection of arbitrators by an institution or appointing authority was supported only by 7 %
of the respondents.

See 2012 International Arbitration Survey: Current and Preferred Practices in Arbitral Process [online],
London: White & Case LLP and Queen Mary, University of London, 2012 [accessed on 8.12.2015]
available at: http://www.arbitration.qmul.ac.uk/docs/164483.pdf.

*In order to simplify terminology I use the term “arbitral tribunal” or “tribunal” for both actual tribunals
and sole arbitrators. Unless explicitly stated otherwise, the thesis generally assumes arbitration
proceedings with an arbitral tribunal consisting of three arbitrators. Statements in this thesis are
applicable to arbitration proceedings with a sole Arbitrator analogically.



form of the principle that all arbitrators must be and remain independent
and impartial. That means that a person deciding a dispute must not be
influenced by matters outside of the proceedings which would result in a
bias towards or against either of the parties. In order to achieve this
virtually all the rules applicable to arbitration contain a procedure to
remove an arbitrator who fails to meet these requirements from the
tribunal. Such procedures are most often called challenges of the
arbitrator, which is the main topic of this thesis.

I have decided to focus my master’s thesis on international
arbitration as | believe that this is the field of law in which | have
gathered the most knowledge over the course of my studies. The
international arbitration, however, is such a wide phenomenon it would
be impossible to write a meaningful thesis without narrowing the topic
down to a more specific issue. For this reason | chose to focus my thesis
on challenge of arbitrators as that is the aspect of arbitration in which |
have most practical experience.” In addition to the above, resolving
situations where an arbitrator appears to be biased is also very appealing
because it contains ethical aspect which is both interesting and important
to address in law.

In choosing a method of structuring this thesis | have decided to
use a deductive model which should serve the best for the purpose of the
thesis. Therefore, | use the first two chapters to provide general
introduction of the issue and comparison between approaches of different
arbitration rules and laws to the procedure and substance of challenges
of arbitrators. In third chapter, | apply findings from the general part to
a specific type of a ground for a challenge. The fourth chapter contains
the mandatory summary in Czech language.

As the specific ground for a challenge discussed in the third

chapter, I have chosen the so called ‘issue conflict’. Issue conflict is a

% past the initial quasi-practical experience with challenges of arbitrators in Vis and FDI Moot Courts
where | represented the Charles University, | was also engaged in several real cases during my internships
at the International Court of Arbitration of the International Chamber of Commerce and Baker &
McKenzie.



special type of bias which may arise from the connection between an
arbitrator and the subject matter of a given case i.e. the legal and factual
issues upon which the decision in a particular dispute depends.® For
example, issue conflict may arise in cases where an arbitrator (i) was
previously, or is currently engaged in a related dispute; (ii) has
previously assumed opinions regarding the specific dispute; or even (iii)
adopted general opinions about legal issues upon which the dispute
depends. The borderline between an opinionated arbitrator and a biased
one is, however, very blurred and parties often try to use it for their
advantage.

The objective of this thesis is to identify elementary principles
upon which challenge provisions across jurisdictions are built and use
these findings in analysis of the issue conflict. In respect of the issue
conflict the task is to study where the issue conflict stands within the
matrix of grounds for challenge what are its decisive elements. The
result should be a contribution to the ongoing debates regarding issue
conflict in a form of comprehensive summary of patterns and trends in

the contemporary jurisprudence.

® See BRUBAKER, Joseph R. The Judge Who Knew Too Much: Issue Conflicts in International
Adjudication, Berkeley Journal of International Law [online]. 2008, 26(1) 111 [accessed on 8.12.2015].
ISSN 1085-5718.
available at http://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article=1350&context=bjil;
HWANG, Michael, LIM, Kevin, Issue Conflict in ICSID Arbitrations, Transnational Dispute
Management [online]. 2011 8(5) [accessed on 8.12.2015]. ISSN 1875-4120, available at
http://www.arbitration-icca.org/media/1/13579088941840/hwang_and_lim_-
issue_conflict_in_icsid_arbitrations_tdm.pdf;
ZIADE, Nassib G. How Many Hats Can a Player Wear: Arbitrator, Counsel and Expert?, ICSID Review.
Foreign Investment Law Journal [online]. 2009 24(1) 49 [accessed on 8.12.2015], ISSN 0258-3690
available at http://icsidreview.oxfordjournals.org/content/24/1/49.extract.



http://scholarship.law.berkeley.edu/cgi/viewcontent.cgi?article=1350&context=bjil
http://www.arbitration-icca.org/media/1/13579088941840/hwang_and_lim_-_issue_conflict_in_icsid_arbitrations_tdm.pdf
http://www.arbitration-icca.org/media/1/13579088941840/hwang_and_lim_-_issue_conflict_in_icsid_arbitrations_tdm.pdf

2. Comparison of Procedure of Challenge Provisions

Arbitration is a private form of dispute resolution, hence, its basis lies in
an agreement of parties. Such agreement may be in a form of either
arbitration clause included in a contract to refer any potential future
disputes related to such agreement to arbitration; or in a rarer form of
arbitration agreement which is concluded by parties after a dispute has
already arisen (both arbitration clause and arbitration agreement shall be
hereafter referred to as ‘arbitration agreement’).’

In the arbitration agreement, the parties usually determine only
several basic elements of the arbitration such as the place and the
language of the proceedings, number of arbitrators and for the rest of the
procedure refer to arbitration rules which become part of this arbitration
agreement.® This forms the dichotomy of arbitration rules and arbitration
laws as the proceedings are governed primarily by the arbitration rules
i.e. agreement of parties, but arbitration law of the seat of arbitration
(lex arbitri) ° provides the mandatory provisions from which the
arbitration agreement cannot depart. The arbitration law also provides
subsidiary support where the rules are silent and governs the relationship
between the arbitral tribunal and national courts. It is also possible to
select no rules at all and let the entire procedure be governed by the
arbitration law which, however, is often not as detailed as the rules.

Important distinction must also be made between the institutional
arbitration and the so-called ad hoc arbitration which is closely
connected to the issue of selection of the arbitration rules.’® Most of the
arbitration rules are connected to arbitration institutions, hence, by
choosing arbitration rules the parties are also choosing the institution
which will administer their potential dispute. In institutional arbitration,

bodies of the selected institution replace the court in some of the

’ See BORN, supra note 1, pp. 241 — 244,

® Ibid., pp. 203-204.

® See BELOH LAVEK, Alexander. Zdkon 0 rozhodc¢im rizeni a 0 vykonu rozhodcich ndlezii. Komentar.
2. vydani. Praha: C. H. Beck, 2012, ISBN 978-80-7179-342-7, pp. 9 — 11.

10'See BORN, supra note 1, pp. 169-171.



processes (subject to limitations of the mandatory provisions of
applicable arbitration law) one of which are usually decisions upon
challenges of arbitrators. In ad hoc arbitration no institution is selected
and the arbitration is generally administered directly by the state courts.
Therefore in order to perform a complex comparison of rules applicable
to challenges of arbitrators it is necessary to include both arbitration
rules and arbitration laws.

As any other legal process, challenge of an arbitrator consists of
two elements: first of them is the procedure which describes how the
challenge is administered and who renders the decision upon it; and
second one is the substance which addresses circumstances, under which
a challenge should be successful i.e. the grounds for challenge. As these
two elements are entirely different in their nature, this thesis addresses
them separately starting with the procedure which is more heterogeneous
in this chapter and continuing with substance where the differences are
more subtle in the next chapter. This scheme also allows for better
connection with the third chapter which is closely related to the
substance.

The arbitration rules and laws in the following comparison have
been selected to include those which are most frequently selected by the
parties while also having sufficiently diverse set of samples which would
allow for demonstration of different approaches. ** Therefore, for
instance, none of the arbitration laws which were based upon the
UNCITRAL Model Law such as Austria or Singapore®* were selected as
the thesis addresses the model law itself instead. The selection of
compared examples is completed by adding arbitration rules and
arbitration law from the Czech Republic to pay respect to my home

jurisdiction.

1 To determine which rules and jurisdictions are most popular | have used the data in the 2014 ICC
Statistical Report [online], Paris: ICC, 2014 [accessed on 8.12.2015].

available at http://www.iccdrl.com/statisticalreports.aspx.

2 See Status of UNCITRAL Model Law on International Commercial Arbitration (1985), with
amendments as adopted in 2006 [online], [accessed on 8.12.2015]. available at
http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration_status.html.



2.1. Arbitration Rules

As explained above, the arbitration rules (once selected) form a part of
the arbitration agreement which means that they generally have priority
over the applicable arbitration law. In respect of challenges to arbitrators
this means that parties may rely on largely autonomous means of
resolving challenges and that the procedure should be more expeditious
in comparison to the state courts. © Nonetheless, even once the
institutional arbitration is selected, the state courts are not eliminated
entirely from deciding on matters related to the composition of a
tribunal. That is because an award rendered by an improperly constituted
tribunal can be set aside by state courts.*

2.1.1. UNCITRAL Arbitration Rules

The UNCITRAL Arbitration Rules®® are the only arbitration rules in this
comparison which are not directly connected to any arbitration
institution as they are meant to be used in the ad hoc arbitration. This,
however, does not mean instant reliance on a state court as if parties did
not select arbitration rules at all. Art. 6 of the UNCITRAL Arbitration
Rules stipulates that parties may select an appointing authority which
has a similar role to an arbitration institution in respect of issues related
to the constitution of the arbitral tribunal.

Any person or institution upon which the parties agree may be
selected as appointing authority and the rules explicitly state that these
persons include Secretary-General of the Permanent Court of Arbitration
at The Hague.'® The Secretary-General is also the one who chooses the
appointing authority in case the parties are unable to find agreement on

this matter.*” Various persons and institutions have rendered decision

13 See BORN, supra note 1, pp. 1828-1829

14 See Ibid., pp. 3276-3278.

BUNCITRAL. UNCTRAL Arbitration Rules as revised in 2010 [online]. New York: United Nations,
2011 [accessed on 8.12.2015]. available at http://www.uncitral.org/pdf/english/texts/arbitration/arb-rules-
revised/arb-rules-revised-2010-e.pdf.

18 Art 6 para 2 UNCITRAL Arbitration Rules.

1" Art. 6 para 3 UNCITRAL Arbitration Rules.



upon challenges in the capacity of appointing authority including the
Secretary-General of the ICSID, the Secretary General of the PCA, the
LCIA or SCC.™

The UNCITRAL Arbitration Rules challenge procedure itself is
actually relatively simple. The challenging party must file the challenge
within fifteen days after the arbitrator has been appointed or within
fifteen days after the party became aware of the grounds for challenge. *°
Following the submission of challenge there is a fifteen day period when
the challenge may be resolved ‘peacefully’ either by all other parties
agreeing with the challenge or by resignation of the challenged
arbitrator. If neither of these occurs, the challenge is then decided by the
appointing authority which has a thirty day period from the initial
submission of the challenge to render its decision.

The UNCITRAL Arbitration Rules procedure is quite
straightforward, but it provides a good introduction to some of the
fundamental principles of challenge procedures which can be found in all
other arbitration rules addressed below. First of these principles is that
the challenging party can file the challenge only within a short period
after it became aware of its grounds. This limitation aims to prevent
tactical challenges by parties who have information of the arbitrator’s
bias but would submit the challenge only if they are about to lose the
case. Second important aspect is the option for the parties to agree upon
the challenge and the arbitrator to resign when challenged. These options
prevent the loss of credibility of the appointing party, arbitrator and the
proceedings which would be inevitable in case of a successful challenge.
Finally, the short deadlines are also typical for challenge procedures as
the right to submit a challenge is easily abused for disruption of

proceedings in the so-called guerrilla tactics. %

8 DAELE, Karel. Challenge and disqualification of arbitrators in international arbitration. Alphen aan
den Rijn: Kluwer Law International, 2012. ISBN 978-90-411-3799-9, p 180.

9 Art. 13 para 1 UNCITRAL Arbitration Rules.

% For more information on guerrilla tactics see HORVATH, Gunther J (ed.), WILSKE, Stephan.
Guerrilla Tactics in International Arbitration. Alphen aan den Rijn: Kluwer Law International, 2013.
ISBN 9789041140029.



2.1.2.1CC Arbitration Rules

The International Court of Arbitration of the International Chamber of
Commerce (‘ICC’) is possibly the largest commercial arbitration
institution in the world. Due to this the provisions of the ICC Arbitration
Rules® are rather complex in providing safeguards which should prevent
improper composition of an arbitral tribunal. The challenge procedure
under the ICC Arbitration Rules is only one of three instruments uses to
ensure that the dispute is decided by arbitrators who meet the
requirements of the rules. The remaining two instruments are the
confirmation procedure and the replacement procedure.

Chronologically the first of the three safeguards is the
confirmation procedure which occurs prior to the constitution of a
tribunal. In ICC arbitration the parties do not have the power to appoint
arbitrators, instead, the parties nominate their candidates. These
candidates must be subsequently confirmed by the ICC Court and only
then become part of a tribunal.? Upon nomination, the nominee discloses
any potential conflicts of interest and the opposing party has an
opportunity to object to confirmation. If no party raises an objection, the
Secretary General of the Secretariat® confirms the nominee unless there
are reasons (e.g. problematic disclosure) for which the Secretary General
considers that the arbitrator should not be confirmed.

In such case the matter is referred to the Committee Meeting of the
ICC Court.”® The ICC Court (via Committee Meeting) therefore decides

2l INTERNATIONAL COURT OF ARBITRATION, International Centre for ADR. Arbitration Rules:
mediation rules [online]. 2013 [accessed on 8.12.2015]. ISBN 9789284202089. available at
http://www.iccwbo.org/Products-and-Services/Arbitration-and-ADR/Arbitration/Rules-of-
arbitration/Download-1CC-Rules-of-Arbitration/ICC-Rules-of-Arbitration-in-several-languages/.

%2 See Arts. 12 and 13 ICC Avrbitration Rules.

%% The Secretariat of the ICC Court is a supportive body of the ICC Court which administers the cases,
provides assistance to the parties and arbitrators and prepares materials (the so-called “agendas”) upon
which the ICC Court bases its decisions.

2 Art. 13 ICC Avrbitration Rules.

% The ICC Court rules at weekly committee meetings and monthly plenary sessions. The Committee
meetings consist of a panel of two regular members of the Court and the President or one of the Vice-
Presidents of the Court who chairs the meeting. The composition of the committee meeting is based on a
rotation principle. The plenary session is a gathering of unspecified number of members of the Court
(minimum number is six) chaired by the President or one of the Vice-Presidents where decisions are

10



on confirmation if one of the parties raised an objection or if the
Secretary General suggests that the nominee should not be confirmed.
Thus, the main purpose of the objection is to give parties an opportunity
to bring the ICC Court’s attention to an issue which was not disclosed or
was disclosed without the relevant context. If the ICC Court decides on
non-confirmation, the party which nominated such arbitrator is usually
given a time limit to provide a new nominee.?®

The challenge procedure under the ICC Arbitration Rules
described in Article 14 is relatively straightforward. Party must submit
the challenge within 30 days from confirmation or appointment of the
challenged arbitrator®” or within 30 days after this party became aware of
the facts and circumstances on which the challenge is based. Upon
challenge submission, the Secretariat notifies the challenged arbitrator,
the other party/parties and the rest of the tribunal where applicable and
asks them to provide comments on the challenge.?® The ICC Arbitration
Rules do not set a specific period for the Court to render its decision
upon challenge. After the period for comments elapses the challenge is
evaluated by the Secretariat and then submitted either to the Committee
Meeting in case of straightforward challenges or the Plenary Session if
the challenge is more complex.? In result this means that obviously
unsubstantiated challenges may be resolved in a matter of two weeks
while challenges which are submitted to the plenary session may take
even more than two months.

Last instrument dealing with improper composition of a tribunal is
the procedure of replacement of an arbitrator pursuant to Article 15 of

the ICC Arbitration Rules. The primary function of this procedure is to

taken by a majority vote (See ICC Arbitration Rules, Appendix | — Statutes of the International Court of
Arbitration).

% FRY, James, GREENBERG, Simon, MAZZA, Francesca. Secretariat’s Guide to ICC Arbitration
[online]. Paris: 1CC, 2012 [accessed on 8.12.2015]. ISBN 9789284202430, available at
http://www.iccdrl.com/secretariatguide.aspx, para 3-513.

27 < Appointment’ is the term the ICC Arbitration Rules use when the arbitrator is selected by the ICC
Court without prior nomination of a party. This procedure is used if parties agree to it, if a party is unable
to present a nominee or if parties cannot agree on a joint nomination of a sole or presiding arbitrator (see
FRY, supra note 26, paras 3-365 — 3-368).

28 Art. 14 ICC Avrbitration Rules.

% See FRY, supra note 26, para 3-590; DAELE, supra note 18, pp. 181 — 182.

11



react to a situation where an arbitrator may serve on a tribunal no longer
either because of death, resignation, successful challenge or all parties
agreeing with the replacement.® The secondary function is to remedy
situations where a tribunal is disrupted by an issue which cannot be
resolved by challenge or non-confirmation.® Such cases are very rare
and as the Court must give the arbitrators and parties an opportunity to
react, in case the Court considers application of this provision and most
arbitrators rather resign if there is an issue than being replaced by the
Court. The few cases where the Court has replaced an arbitrator of its
own initiative usually regard arbitrators who caused unacceptable delays
in proceedings, are nonresponsive or had a conflict with the remaining
arbitrators on the tribunal.®

The statistics of the ICC * show that the number of non-
confirmations is overwhelmingly greater than number of successful
challenges and replacements. This shows that ICC’s preventive measures
represented by the confirmation mechanism efficiently manage to resolve
most of potential issues with arbitrators at the outset of the proceedings
where damage and delays are minimized. * On the other hand this brings
a concern whether the ICC tends to go too far in the prevention as
arbitrators are known to be non-confirmed on grounds which would

hardy suffice for a challenge.
2.1.3.LCIA Arbitration Rules

The London Court of International Arbitration (‘LCIA’) is another large
arbitration institution in Europe. In respect of challenges of arbitrators
the composition of the provisions in the LCIA Arbitration Rules® is very
similar to the ICC Arbitration Rules with few yet substantial differences.

The constitution of a tribunal is essentially the same as under the ICC

%0 Art. 15 (1) ICC Avrbitration Rules.

3L Art. 15 (2) ICC Avrbitration Rules.

2 FRY, supra note 26, para 3-615.

%3 See 2014 ICC Statistical Report, supra note 11.

% FRY, supra note 26, para 3-572.

% LCIA Arbitration Rules [online]. [accessed on 8/12/2015].

available at http://www.Icia.org//Dispute_Resolution_Services/Icia-arbitration-rules-2014.aspx.

12



Arbitration Rules with the difference that instead of confirming
nominations of the parties, the LCIA Court appoints all arbitrators itself,
but takes regard to nominations of parties if they are entitled to them.

The challenge procedure is described in Article 10 of the LCIA
rules where challenges are construed as a proposal to revoke arbitrator’s
appointment. The period for submission of a challenge is set at 14 days
from the formation of the tribunal or 14 days from the moment the
challenging party became aware of the grounds for challenge. Upon
submission, the challenged arbitrator, other parties and other arbitrator
have an opportunity to provide their comments. Unless the arbitrator
resigns or other parties agree with the challenge within another 14 days
from the submission of the challenge, the Secretariat of the LCIA ¥
suggests which composition of the LCIA Court should decide on the
challenge and prepares the so-called dossier which contains all relevant
documents necessary for rendering a decision upon the challenge.®® The
President of the LCIA decides who should address the challenge and
subsequently the selected member or division of the LCIA Court then
renders the decision.®

In addition to the above and unlike the ICC Arbitration Rules,
Article 10 (1) of the LCIA Arbitration Rules provides a possibility to
revoke an appointment of an arbitrator upon request by all remaining
members of the tribunal. The LCIA unfortunately does not publish any
statistical data regarding challenges, however, it may be assumed that
the proportion of unsuccessful nominations and successful challenges

will be very similar to the ICC.

% Art. 5 LCIA Arbitration Rules.

87 Secretariat of the LCIA has a similar role to the Secretariat of the ICC Court.
%8 DAELE, supra note 18, pp. 182 — 183.

¥ 1hid.
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2.1.4.1CSID Convention

The ICSID Convention *° governs investment arbitration proceedings
supplemented by the ICSID Arbitration Rules* which contain further
specifics of the procedures defined in the ICSID Convention. Challenge
of arbitrators is called disqualification in the ICSID system and is
described in Articles 57 and 58 of the ICSID Convention and Rule 9 of
the Arbitration Rules. Article 57 sets conditions of submitting a proposal
to disqualify while Article 58 describes the disqualification itself.

Pursuant to Article 57 of the ICSID Convention, a party may
propose disqualification of an arbitrator. The power to make such
proposal is exclusive to parties, hence, no institutional body or the other
arbitrators on the tribunal may initiate the disqualification procedure.®
Rule 9 of the Arbitration Rules adds additional requirement that the
proposal must be submitted promptly. This means that the submission
must be made as soon as possible after such party learns of the reasons
for disqualification otherwise the proposal may be declared
inadmissible.*

The decision upon the disqualification of an arbitrator is taken by
the other members of a tribunal, as described in Article 58 of the ICSID
Convention. Only in case a sole arbitrator or a majority of a tribunal is
challenged the decision is made by the Chairman.* This is rather unusual
compared to other arbitration rules and has been subject to some
criticism. Although the other members of the tribunal may have the most
insight into the performance of the challenged arbitrator, they are also
most vulnerable to be biased themselves in making this decision. This is

a problem especially in investment arbitration as the pool of arbitrators

“0 Convention on the Settlement of Investment Disputes between States and Nationals of Other States
[online]. [accessed on 8.12.2015].

available at https://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/partA.htm.

* Rules of Procedure for Arbitration Proceedings [online]. [accessed on 8.12.2015]. available at
https://icsid.worldbank.org/ICSID/StaticFiles/basicdoc/partF.htm.

*2 SCHREUER, Christoph. The ICSID convention: a commentary on the Convention on the settlement of
investment disputes between states and nationals of other states. New York: Cambridge University Press,
2001, ISBN 9780521803472. p. 1199.

*® Ibid., pp 1200 — 1201.

* Chairman of the Administrative Council of ICSID.

14



iIs quite small and they are bound to meet on various occasions
informally and develop friendships. As disqualification from tribunal can
have a significant adverse impact on arbitrator’s career, most arbitrators
tend to be very generous towards the challenged colleague.* This may be
the reason why the first ever disqualification decision rendered by
members of the tribunal has been made in 2014,

2.1.5. Arbitration Court attached to the Economic Chamber of
the Czech Republic and Agricultural Chamber of the Czech
Republic

Arbitration Court attached to the Economic Chamber of the Czech
Republic and Agricultural Chamber of the Czech Republic (‘Czech
Arbitration Court’)* is arbitration institution in Prague, Czech Republic
which administers mainly domestic and local disputes.*® The local focus
of the Czech Arbitration Court is reflected throughout its rules (‘Czech
Arbitration Rules’)* making them very different from others in this
comparison.

The general process of selection of arbitrators is quite standard in
allowing each party to appoint one arbitrator who together agree on the
presiding arbitrator from a list. In case a party fails to select an
arbitrator or if arbitrators are unable to agree on the presiding arbitrator,
the arbitrator is appointed by the president of the Czech Arbitration
Court. The president also appoints where a dispute should be decided by
a sole arbitrator unless parties agreed otherwise.

Special feature of the Czech Arbitration Rules is that in the event

that the party-appointed arbitrators are unable to choose a presiding

** DAELE, supra note 18, pp. 169 — 174.

“® See Caratube International Oil Company LLP v. The Republic of Kazakhstan, ICSID Case No.
ARB/08/12.

*" For further information on the Czech Arbitration Court see its website at www.soud.cz.

*8 See Statistic of disputes and domain disputes [online]. [accessed on 8.12.2015]. available at
http://en.soud.cz/downloads/Statistika_sporu_web_20150611.pdf (in Czech only).

* Rules of the Arbitration Court attached to the Economic Chamber of the Czech Republic and
Agricultural Chamber of the Czech Republic [online]. [accessed on 8.12.2015]. available at
http://en.soud.cz/rules/rules-consolidated-text-1st-october-2015.

%0 Art, 23 paras 1-4 Czech Arbitration Rules.
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arbitrator, either of the parties may apply for ‘Special Appointment’.
The Special Appointment means that instead of simply appointing a
presiding arbitrator from the list, the president presents ten candidates to
the parties and each of them may select four arbitrators they reject.
President then chooses the presiding arbitrators from the remaining
candidates.

Challenge provisions are contained in Article 24 of the Czech
Arbitration Rules. Parties may challenge an arbitrator at any time prior
to the first oral hearing. Later challenge is permissible only in case the
late submission is caused by of reasons deserving special attention. In
disputes arising out of consumer contracts, the parties may file the
challenge at any time without any such restriction.®* The decision upon
the challenge is primarily taken by the other arbitrators on the tribunal
similarly to the ICSID system®. If the other arbitrators are unable to
reach an agreement or if two or all arbitrators are challenged (which also
includes a situation where a sole arbitrator is challenged), the challenge
is passed on the board of the Czech Arbitration Court™ which renders the
decision instead.> The board also decides if a challenge is made prior to
the constitution of the tribunal. Similar procedure is also used for
replacement of an arbitrator for inactivity.>®

The difference between the Czech Arbitration Rules and their
global counterparts discussed above is quite obvious. Firstly, there is no
“speak now or forever hold your peace” rule, as the parties may submit
the challenge at any time before the hearing, regardless of how long they

were aware of the grounds for this challenge. This opens door for

°L Art. 23 paras 4-5 Czech Arbitration Rules.

°2 Art. 24 para 1 Czech Arbitration Rules.

>3 See supra sub-chapter 2.1.4.

> The board of the Czech Arbitration Court is a body of thirteen members who are appointed by Chamber
of Commerce of the Czech Republic and Agrarian Chamber of the Czech Republic from the Czech
Arbitration Court’s list of arbitrators (Art. III of the Statute of the Czech Arbitration Court [online].
[accessed on 8.12.2015]. available at http://www.soud.cz/ke-stazeni in Czech only). In order to be eligible
for being put on the list, an arbitrator must have a clean criminal record and certain personal qualities.
The decision on who is put on the list is made by the board (Art. IV of the Statute of the Czech
Avrbitration Court).

> Art. 24 para 2 Czech Arbitration Rules.

* Art. 24 para 4 Czech Arbitration Rules.
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tactical challenges, which are considered to be undesirable as they delay
and disrupt proceedings. > Secondly, there are no deadlines for the
decision-makers which lowers the pressure to render decision on the
challenge as soon as possible. Lastly, there is much power over the
challenges as well as appointments vested in the board and especially the
president. This might be a concern especially considering that members
of the board are selected politically by public bodies and there are no

internal safeguards which would limit this power.

%" See BAKER, Mark, GREENWOOD, Lucy. Are Challenges Overused in International Arbitration?.
Journal of International Arbitration [online]. 2013, 30 (2) pp. 101-112 [accessed on 8.12.2015]. ISSN
0255-8106. available at http://mwww.kluwerlawonline.com/abstract.php?area=Journals&id=JO1A2013008.
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2.2. Arbitration Laws

In order to complete the overview of challenge procedures, it is
necessary to examine also the arbitration laws which apply fully where
no arbitration rules are selected and their mandatory provisions also
have impact in institutional arbitration. While arbitration rules are stand-
alone documents, arbitration laws are integral part of an entire
legislative system. This makes the arbitration laws usually less detailed
than the rules because laws have the option to refer to other legislation
when necessary. Arbitration rules lack this benefit and, therefore, must
include entire regulation for the proceedings. Due to this interconnection
of the arbitration laws with the rest of legislation, the comparison of
their challenge procedures could be stretched to an entire thesis.
However, that is not the purpose of this chapter which is meant to merely
briefly address this topic in order to complement the comparison of the

arbitration rules above.
2.2.1. UNCITRAL Model Law Jurisdictions

Dominant place among the arbitration laws is held by the UNCITRAL
Model Law® which ironically is not an arbitration law per se. As its
name suggests, the UNCITRAL Model Law is a model arbitration law
designed by the UNCITRAL to assist states in reforming and
modernizing their arbitration laws by adopting or otherwise reflecting it
in their legal system.> The measures to use the UNCITRAL Model Law
for global harmonization of international arbitration laws were quite
successful as there are currently 70 States where legislation based on
UNCITRAL Model Law has been adopted.®

The challenge procedure is contained in Article 13 of the
UNCITRAL Model Law where paragraph 1 allows the parties to agree on

any procedure subject to provisions of paragraph 3; paragraph 2

8 UNCITRAL Model Law on International Commercial Arbitration 1985: with amendments as adopted
in 2006 [online]. Vienna: United Nations, 2008 [accessed on 8.12.2015]. ISBN 9789211337730. available
at http://www.uncitral.org/uncitral/en/uncitral_texts/arbitration/1985Model_arbitration.html
59 H

Ibid.
% See supra note 12.
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describes the procedure if the parties have not agreed otherwise; and
paragraph 3 allows for a mandatory court review of any unsuccessful
challenge.

On first sight, the procedure itself as described in paragraph 2 is
very similar to the one contained in UNCITRAL Arbitration Rules® as
the challenging party must submit the challenge within 15 days after
becoming aware of the constitution of the tribunal or the grounds for
challenge. However, this is where the similarity ends. The challenge
decision is not rendered by the appointing authority, but by the entire
arbitral tribunal itself including the challenged arbitrator.

This system has been subject to some criticism as inclusion of the
challenged arbitrator in the deliberation process can cause discord within
the tribunal.®® Possibly even more serious concern is the obvious bias of
the challenged arbitrator in taking part in rendering decision on the

challenge.
2.2.2.French Code of Civil Procedure

In French legal system the international arbitration regulation is
contained in the second title of the fourth book of the French Code of
Civil Procedure (‘FCCP’); ® Article 1506 of the FCCP, however, makes
reference to the domestic arbitration provisions in the previous title for
arbitration removal Pursuant to Article 1458 of the FCCP, an arbitrator
shall be removed if all parties agree to it. Pursuant to Article 1456 of the
FCCP, if an agreement on removal of arbitrator cannot be reached, the
party wishing to make a challenge submits an application to the person
administering the arbitration or respective court if no such person is
selected. The application must be submitted within a month following
disclosure or discovery of the fact upon which the application is based.

The person administering the arbitration refers to institutional

61 See supra sub-chapter 2.1.1.

%2 PODRET, Jean-Francois, BESSON, Sebastien. Comparative Law of International Arbitration. 2nd ed.
updated and rev. London: Sweet & Maxwell, 2007. ISBN 978-0-421-93210-4. p 357.

% Code de procédure civile, enacted by Decree No. 81-500 of 12 May 1981.

19



arbitration; however, the parties may also appoint other entities to
administer the proceedings.®

2.2.3. English Arbitration Act

In English jurisdiction, arbitration is governed by the English
Arbitration Act (‘EAA’) ® which applies to all arbitration proceedings
with seat of arbitration in England, Wales or Northern Ireland regardless
of whether the proceedings are domestic or international.® Pursuant to
Section 23 of the EAA, arbitrator’s authority may be revoked by parties
acting jointly or by an institution in which an agreement of parties
vested such power. None of these, however, may deprive the state court
of the power to remove an arbitrator from tribunal under Section 24 of
the EAA. The state court may remove an arbitrator following an
application of a party which exhausted any available recourse under
section 23 of the EAA. The deadline provision which is meant to prevent
tactical challenges is contained in section 73 of the EAA which
stipulates that a party which does not object to improper conduct of the
proceedings either forthwith or within agreed time, cannot make any

such objection later.®’
2.2.4.Swiss Private International Law

Swiss Private International Law (‘SPIL’) ®® applies to international
arbitration proceedings where parties have agreed on seat of arbitration
in Switzerland. Challenge procedure, as described in Article 180 of the
SPIL, is not particularly detailed as the provision focuses primarily on

the grounds for challenge and gives explicit preference to any rules

% See Arbitration in  France [online]. [accessed on  8.12.2015]. available at

https://equides.cmslegal.com/pdf/arbitration_volume I/CMS%20GtA Vol%20I_FRANCE.pdf,

Chapter 4.

% Arbitration Act 1996, in force since 31 January 1997.

% Section 2 of the English Arbitration Act; See: Arbitration in England and Wales [online]. [accessed on
8.12.2015]. available at

https://equides.cmslegal.com/pdf/arbitration_volume_I/CMS%20GtA Vol%20l_ENGLAND%20WALE
S.pdf, Chapter 5.

" PODRET, supra note 62, p 357.

% Federal Private International Law Act of 18 December 1987.
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agreed by the parties.® Nevertheless, if the parties did not make any
such agreement the challenge is decided by the judge at the seat of the
arbitral tribunal. The ground for challenge must be notified to the

arbitral tribunal and the other party without delay.
2.2.5.Czech Arbitration Act

Arbitration seated in the Czech Republic is governed by the Czech
Arbitration Act (‘CAA’). " This act was very loosely based on the
UNCITRAL Model Law in the 1994 when it was adopted,’ but has been
amended to the extent that the resemblance is almost gone. The Czech
challenge provisions differ from the others in this comparison by putting
an emphasis on the arbitrator’s duty to resign if the grounds for
challenge arise.

The structure of the challenge provisions in the CAA is as follows:
Section 8 paragraph 1 of the CAA stipulates circumstances under which
an arbitrator shall be excluded from the proceedings. Section 11 of the
CAA continues by stating that the already appointed arbitrator shall be
excluded if the circumstances under Section 8 are discovered
subsequently. Finally Section 12 paragraph 1 of the CAA imposes a duty
to resign upon appointed arbitrator where circumstances pursuant to
Section 11 are discovered. The challenge itself is construed in Section
12 paragraph 2 of the CAA as an alternative solution in case the
arbitrator does not resign. Pursuant to this paragraph, the parties may
agree on a challenge procedure which, however, does not limit either of
the parties to refer the matter to a court.

This very brief description of challenge procedure has been
broadened by case law’, which confirmed that the Czech Code of Civil
Procedure’ (‘CCCP’) should be applied to challenge procedure mutatis
mutandis pursuant to the Section 30 of the CAA which determines its

% Article 180 (3) of the Swiss Private International Law.

"0 Act no. 216/1994 Coll., on Arbitration Proceedings and Enforcement of arbitral awards.

! parliamentary report to the Act no. 216/1994 Coll. dated 29 June 1994.

72 Judgment of the Supreme Court of the Czech Republic no. 23 Cdo 4476/2011 dated 21.11.2012.
3 Act no. 99/1963 Coll., Code of Civil Procedure.
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applicability to the arbitration proceedings in general. According to
Section 15a of the CCCP, parties are entitled to raise an objection as to
bias of a judge at the first hearing by latest; or within fifteen days if it
became aware of the bias after the first hearing.
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2.3. Conclusion

The challenge procedures differ across institutions and jurisdictions, but
the above comparison has shown that their basic elements are very
similar because they share common rudimental purpose. This purpose is
to address the matter of biased arbitrators as efficiently and diligently as
possible while remaining protected from abuse. Such goal is, however,
hard to achieve as its components tend to clash. For instance, if the rules
focus on very diligent approach by allowing many instances of appellate
review, the system would not be very efficient and could be easily
abused. Similarly, strict system concentrating on expeditiousness of
proceedings could overlook a biased arbitrator only because a party
made some small procedural error.

| do not think that there is an ideal challenge procedure hiding
somewhere to be discovered. Any set of rules is a result of a compromise
which attempts to react to current status of the affairs it should apply to.
In my opinion, the key to achieving the best possible rules is open-
mindedness and willingness to learn from the others. In this respect
much work has been done by the UNCITRAL’s Working Group Il which
is responsible for both the UNCITRAL Arbitration Rules and the Model
Law which are meant to represent these global best practices.
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3. Comparison of Substance of Challenge Provisions

The substance of a challenge consists of an examination whether the
challenged arbitrator should be removed from the proceedings i.e.
consideration of whether the grounds for challenge are present.

Challenge of an arbitrator is a very serious matter which, if
successful, may significantly distort the proceedings, detriment
arbitrator’s career or even affect credibility of an arbitral institution. For
this reason the grounds for challenge are construed as a compromise
between the interest of the challenging party to have its case heard by a
proper arbitrator and the other party’s interest to enjoy expeditious and
uninterrupted proceedings.

Neither of these interests should prevail over the other. Setting the
threshold for disqualification of an arbitrator too low would cause never-
ending proceedings where no arbitrator would last very long. At the
same time setting this threshold too high would result in irremovable
arbitrators rendering unjust awards. The desired outcome is balance
between the two approaches where challenge is a good tool to ensure
fairness of the proceedings which, however, cannot be used as a weapon

in their disruption.

" DAELE, supra note 18, p 217.
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3.1. Overview of Rules regarding Substance of a

Challenge

Different arbitration rules and laws offer seemingly different provisions
regarding substance of a challenge. Nevertheless many aspects are the
same and even some terms are repeated (although often in different
context). The grounds for challenge are usually construed as lack of
qualities required in an arbitrator. The key terms in this respect are
‘independence’ and ‘impartiality’ lack of which is a ground for challenge
in most of major sets of rules.” Other rules mention only one of these
terms’® which brings a question whether there is a difference between the
two terms and if there is what is the impact of omitting one of them in
challenge provisions.

Slightly different path was taken by both Czech Arbitration Rules
and the Czech Arbitration Act. Both of them contain similar wording
pursuant to which arbitrator may be challenged if: “/..] there is a
reason to question his lack of bias in view of his relationship to the case,
the parties or their representatives.”’’ Very different approach was taken
by the FCCP which does not provide any ground for challenge and relies
on case law instead.”®

Apart from the grounds which address conflict of interest (i.e. lack
of independence or impartiality), most rules also include other grounds
which regard arbitrator’s competence. These most often relate to
availability, language and other kinds of required skills and lack thereof.
Reason for a challenge may also be an improper conduct of the
proceedings.”® The ICC Arbitration Rules address alternative grounds for

challenge by adding rather cryptic “or otherwise” at the end of the list of

" E.g. Art. 12 UNCITRAL Avrbitration Rules; Art. 14 ICC Arbitration Rules; Art. 10 LCIA Arbitration
Rules; or Art. 12 UNCITRAL Model Law.

"® E.g. Art. 180 SPIL stipulates , justifiable doubts as to his [arbitrator’s] independence* as a ground for
challenge while Art 24 (1) EAA operates with ,justifiable doubts as to his [arbitrator’s] impartiality*,
Art. 57 in connection with Art. 14 (1) ICSID Convention finds ground for disqualification in manifest
lack of quality to exercise an independent judgment.

" Art. 24 (1) of the Czech Arbitration Rules; similar wording is also used in Section 8 of the CAA.

"8 Supra note 64, section 4.2.2.

" BORN, supra note 1, pp 1917-1918.
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challenge grounds.® Challenges made under this provision were based
upon wide array of reasons ranging from alleged lack of skills to
inability to conduct proceedings due to problems related to substance
abuse. &

Apart from stipulating what constitutes the ground for challenge
most the rules also provide for some standard of proof which must be
achieved for the challenge to be successful. In the examined challenge
provisions such standard, if any, is set as reasonable or justifiable doubt.
The only exception is the ICSID Convention where manifest lack of the
required qualities must be proven. %

The above shows that the challenge provisions are actually quite
similar to each other in respect of the grounds for challenge. However,
such similarity is not hard to achieve when very abstract terms such as
‘independence’ and ‘impartiality’ are used while interpretation of these
terms is left to the bodies deciding upon the challenge. Use of the
abstract terms is, of course, a necessity as it is not plausible for the
challenge provisions to include a catalogue of factual circumstances
upon whose occurrence an arbitrator should be disqualified.
Nevertheless, there have been attempts to gather case law and form such
indicative catalogue. The most notable result of these attempts is
represented by the IBA Guidelines on Conflict of Interest in
International Arbitration (IBA Guidelines)®.

8 Art. 14 (1) ICC Avrbitration Rules.

81 See FRY, supra note 26, para 3-567.

82 Art. 57 ICSID Convention; Case law is not unified in interpretation of this provision as some tribunals
has perceived it as standard similar to reasonable doubt while others have considered as standard set
higher; see DAELE, supra note 18, pp 218 — 239.

8 IBA Guidelines on Conflict of Interest in International Arbitration [online]. London: International Bar
Association, 2014 [accessed on 8.12.2015]. ISBN 978-0-948711-36-7.

available at http://www.ibanet.org/Publications/publications_IBA guides_and_free_materials.aspx.
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3.2. Role of the IBA Guidelines

The IBA Guidelines are a soft law instrument published by the
International Bar Association on 22 May 2004. The aim of the guidelines
as set out in their introduction is to: “/.../] help parties, practitioners,
arbitrators, institutions and the courts in their decision-making process
on these very important questions of impartiality, independence,
disclosure, objections and challenges made in that connection. ”® This
aim is followed by provision of seven general standards which act as a
very detailed challenge provision. The general standards stipulate the
desired qualities in an arbitrator and how an arbitrator and parties should
react in different situations related to conflict of interest.®

The second part of the IBA Guidelines provides four lists of model
scenarios of potential conflict of interest divided by their seriousness.
These lists are (i) Non-Waivable Red; (ii) Waivable Red; (iii) Orange;
and (iv) Green set in order from most problematic to the least. The Non-
Waivable Red List describes situations where an arbitrator should be
removed from the proceedings regardless of any waivers raised by the
parties. On the other end of the spectrum, the Green List addresses
situations where there should be no actual conflict of interest, but the
circumstances may be disclosed to parties nonetheless.

Although the IBA Guidelines have never become part of any
arbitration rules and are applied almost exclusively as soft law, they
have become rather popular and are largely relied upon by parties in
their challenges. ® Nevertheless, approaches of courts and institutions
have been very inconsistent, ranging from open criticism to actual

citations in their decisions.%®

 Ibid. p. 4.
% Ibid. p. 7 - 16.
% Ibid. p. 17 - 19

8 BORN, supra note 1, pp 1838 — 1839, 1850; GREENBERG, Simon. , Appendix: References to the IBA
Guidelines on Conflicts of Interest in International Arbitration when Deciding on arbitrator Independence
in ICC Cases. ICC International Court of Arbitration Bulletin [online]. 2009, 20 (2) [accessed on
8.12.2015]. ISSN 1017-284X. available at http://www.iccdrl.com/bulletins.aspx, p. 2.

8 See BORN, supra note 1, pp 1850-1851.
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3.3. Interpretation of Independence and Impartiality

The core of the substance of challenge provisions lies in interpretation
of terms c‘independence’ and ‘impartiality’. The IBA Guidelines
addressed above are of some help, however, their general standards are
still very abstract and the lists of model situations are too limited to
provide a complex guidance. Mixed acceptance of the guidelines does
not improve the situation either. Therefore, clarification on this issue
must be sought in case law and scholarly works.

The initial question is whether there is a distinction between
independence and impartiality or if they are actually synonyms. Scholars
are relatively consistent in stating that there is a distinction and that
each term concerns different quality albeit practical impact of the
difference seems limited.®

In distinction of these terms there appears to be something of a
majority opinion which seems to be sourced in the Article 3.1 of the IBA
Rules of Ethics for International Arbitrators (1987)% stipulating that:

“Partiality arises where an arbitrator favours one of the parties,
or where he is prejudiced in relation to the subject matter of the dispute.
Dependence arises from relationships between arbitrator and one of the
parties, or with somebody closely connected with one of the parties.”

Similar opinion was expressed by Gary Born who explains that:

“The fundamental purpose of the “impartiality” requirement is to
ensure that the arbitrator is unbiased and fair-minded; in that sense, the
requirement of impartiality could be considered fundamentally a
subjective inquiry, that demands a certain state of mind on the part of
the arbitrator. On the other hand, the fundamental purpose of the

’

“independence” requirement is to ensure that there are no connections,

8 See BORN, supra note 1, pp 1774-1776;
% HWANG, supra note 6, p 3.
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relations, or dealings between an arbitrator and the parties that would

compromise the arbitrator’s ability to be impartial "*

Generally this may be summarized by stating that impartiality
concerns arbitrator’s subjective state of mind while independence
concerns factual ties between an arbitrator and other persons playing

role in proceedings. *

In respect of the relationship between
independence and impartiality, 1 have encountered two different views.
First approach is that these are essentially two sides of the same coin
and that one supplements the other.® Second approach, sourced in the
English Arbitration Act, sees lack of impartiality as the real issue while
lack of independence is merely one of the factors which may lead to it.*

Regardless of which of these approaches one adopts, impartiality
will always be very difficult to address for practical reasons. While lack
independence is represented by tangible evidence such as contracts or
letters, lack of impartiality remains hidden in arbitrator’s mind.® This is
also reflected in lists of the IBA Guidelines which describe factual
objective circumstances giving rise to justifiable doubts. However,
whether the arbitrator is actually partial and would reflect this in
decision-making, remains unknown and is not subject to examination. It
is even possible to imagine a situation where an arbitrator is biased

without even being aware of it himself.

L BORN, supra note 1, pp 1775 — 1776.

% See DAELE, supra note 18, pp 269-270, 365-366.

% See BORN, supra note 1, p 1776; SINGHAL, Shivani. Independence and Impartiality of Arbitrators.
International Arbitration Law Review. Sweet & Maxwell, 2008, 11. ISSN 1367-8272.

% See BORN, supra note 1, p 1775; STEYN, Lord. England: the Independence and/or Impartiality of
Arbitrators in International Commercial Arbitration. Special Supplement 2007: Independence of
Arbitrators [online], ICC Publishing S.A., 2008 [accessed on 8.12.2015] ISBN 9284200407. available at
http://www.iccdrl.com/supplements.aspx.

% BORN, supra note 1, p 1776.
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3.4. Conclusion

Unlike the procedural provisions which differ from one set of rules to
another, the substance of challenges seems to be very similar. In my
opinion, the reason for this lies in the fact that the substance is related
closely to the fundamental principles of fair trial which are shared by all
observed jurisdictions. The goal of the challenge provisions is obvious,
to have arbitral disputes decided in the most equitable way possible. In
order to achieve this goal the decision makers cannot be influenced by
matters outside of this dispute. In other words the arbitrators must be

independent and impartial.
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4. Issue Conflict

As mentioned in the introduction, the issue conflict is a rather special
type of bias which concerns a relationship between an arbitrator and the
subject matter of a given case. The doctrine of issue conflict is based on
the idea that an arbitrator (or any other type of adjudicator in fact) can
render a just award only if he enters into deciding a dispute with an open
mind and without pre-judgements on any of the issues which play role in
the dispute.® Situations in which issue conflict may arise include (among
others) cases where an arbitrator (i) was previously (or is currently)
engaged in a related dispute; (ii) has previously assumed opinions
regarding the specific dispute; or even (iii) adopted general opinions
about legal issues upon which the dispute depends.

Placing of the issue conflict within the scheme of independence
and impartiality depends on definition of the two terms and their
counterparts (i.e. dependence and partiality). As described above,” the
majority opinion seems to understand dependence as objective (factual)
ties between an arbitrator and a party or its representative, while
partiality addresses arbitrator’s state of mind. Identifying with this
division, the issue conflict falls to the category of partiality with little to
none appearance of dependence as it does not entail any relationship
with parties and instead addresses arbitrator’s tendency to be prejudged
on some issues or prefer certain view of the dispute.®

While a bias arising out of a relationship with one of the parties or
a potential benefit that the arbitrator might receive depending on the
outcome of a dispute is easily imaginable, the concept of partiality and
issue conflict in particular is more elusive as it entirely occurs within
arbitrator’s mind. We are unable to see into a mind of an arbitrator to

inspect if he is capable of rendering an impartial award and therefore we

% BRUBAKER, supra note 6, p 111.

% See supra sub-chapter 3.2.

% HWANG, supra note 6, p 4; DONAHEY, M. Scott. The Independence and Neutrality of Arbitrators.
Journal of International Arbitration [online] 1992, 9(4) [accessed on 8.12.2015]. ISSN 0255-8106.
available at http://www.kluwerarbitration.com/CommonUI/document.aspx?id=ipn11675, pp 31 — 32.
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must rely on evidence hinting towards a potential bias. If a party
provides sufficient evidence the arbitrator shall be replaced regardless of
whether he was or was not actually able to decide impartially.* For this
reason challenge provisions operate with justifiable doubts as to
arbitrator’s impartiality (or similar term) as a standard of proof instead
of certainty of bias as that exists only in theory similarly to certainty of
impartiality. In this regard the often made distinction between an actual
bias and an appearance of bias seems to be only a matter of evidentiary
threshold.

Height of this threshold depends on circumstances. Decades of
challenge decisions and their analysis have established reasonably clear
borderline between acceptable and unacceptable behaviour of arbitrator
with regard to some forms of bias. Issue conflict unfortunately is not one
of them. There is very large grey area filled with inconsistent case law
where different courts and institutions took conflicting approaches. Even
the IBA Guidelines which are otherwise very good tool in identifying
potential problems are of limited use in this regard as articles regarding
forms of issue conflict are placed on orange and green list which are
ambiguous in saying whether they should be a sufficient ground for a
successful challenge.

In order to address this issue, one must assume perspective of a
party which is selecting an arbitrator with regard to potential issue
conflict. Issue conflict is, of course, not limited to arbitration and may
occur whenever disputes are settled, however, in arbitration this problem
gains a new dimension as it is the parties who select their adjudicators.

According to an often quoted proclamation of Martin Hunter, when
selecting an arbitrator to nominate on behalf of his client he is looking
for “(...) someone with the maximum predisposition towards my client,
but with the minimum appearance of bias.” '™ Other authorities are

providing guidelines in how to select impartially appearing but

% See BAGNER, Hans. Arbitrator Impartiality: Appearance is everything. Mealey’s International
Avrbitration Report, Lexis Nexis, 2006, 21(6). ISSN 1089-2397.
% HUNTER, Martin. Ethics of the International Arbitrator. Arbitration. 1987, 53. ISSN 0003-7877.
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predisposed arbitrator’® and similar approach is even mentioned in the
renowned commentary to ICC arbitration.'® Employing this tactic, it
would seem only natural for parties to select arbitrators with a
favourable relationship with the subject matter of a given case. This
brings very obvious question: ‘Where is the borderline between
predisposition and bias?’

Answer to this question is of particular importance for the parties
which need to know where good appointment tactics end and a risk of
successful challenge begins. Aim of this chapter is to attempt to provide
assistance to the parties is selection of arbitrators. On the following
pages sample scenarios are assessed and compared with relevant case law
and commentaries in an attempt to find a pattern. The final sub-chapters
use these findings to address the ongoing debates around proposals to
limit opportunities for bias of the arbitrators by barring them from acting

as counsels or even having all of the arbitrators selected institutionally.

191 See SEPPALA, Christopher R. Obtaining the Right International Arbitral Tribunal: A Practitioner’s
View. International Construction Law Review. 2008, 25(2). ISSN 0265-1416.

192 CRAIG, W. Laurence, PARK, William W., PAULSSON, Jan. International Chamber of Commerce
Arbitration.3" ed. Dobbs Ferry, NY: Oceana Publications. ISBN 9284212510, s 12.04.
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4.1. Issue Conflict Regarding Specific Issue

The first type of issue conflicts to be discussed in this chapter entails a
relationship between an arbitrator and specific subject matter. The bias
in such cases consists of a prejudgment and possibly asymmetrical
information on certain issues. Such circumstances form an inner
imbalance in a tribunal where one of the arbitrators is biased by basing
his decisions upon information and opinions acquired outside of the
current proceedings. Subsequent sub-chapters discuss this type of issue

conflict in the following three scenarios:

1. Arbitrator previously served on a tribunal in a related case and
rendered an award where he adopted an opinion on issue which
may overlap to the ongoing proceedings

2. Arbitrator currently serves on a tribunal in a related case where
similar issues to the ongoing proceedings may arise but has not
rendered a final award yet

3. Arbitrator expressed an opinion on an issue relevant to current

proceedings prior to any ruling on such issue

I do not include scenarios where an arbitrator expressed opinions on
specific issues in a related case as a counsel or expert of a party which
selected him in the current proceedings. Under such circumstances the
relationship with the party would tend to overshadow any possible issue
conflict and thus would not work very well in this illustration.

Applying the IBA Guidelines on the above examples we find
ourselves on the orange list in articles 3.1.5' and 3.5.2%* which is
exactly the grey zone where disclosure may be sufficient, however,

objections of the parties should still be taken very seriously.® AAA

193 The arbitrator currently serves, or has served within the past three years, as arbitrator in another
arbitration on a related issue involving one of the parties or an affiliate of one of the parties. (IBA
Guidelines, Art. 3.1.5).

104 The arbitrator has publicly advocated a specific position regarding the case that is being arbitrated,
whether in a published paper or speech or otherwise. (IBA Guidelines, Art. 3.5.2).

195 |IBA Guidelines, p 17 para 3.
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Code of Ethics ™ seems even stricter as it stipulates that: “(...) an
arbitrator may not have prejudged any of the specific factual or legal
determinations to be addressed during the arbitration. "' According to

these instruments, the above examples are problematic to say the least.
4.1.1. Past Related Cases

Multiple examples of the first scenario may be found in Anna Marie
Whitesell’s report of the ICC practice with regards to confirmation and
challenges of arbitrators.'® In practice the standard situation is that there
are two subsequent disputes where at least one party is identical and the
underlying contractual relationship is somehow connected. Such
situation are for instance disputes between the main contractor and two
different subcontractors within the same project where the contracts are
to a large extent similar. The party which is identical in both disputes
often nominates the same arbitrator in both proceedings, especially if it
was successful in the first one. This forms a problem as the arbitrator
would have access to information from the previous dispute unlike his
colleagues on the tribunal. There is also high risk of prejudgment as it is
very possible that some issues especially regarding jurisdiction of the
tribunal could be prevalently identical. In case of ICC arbitration, this is
usually settled at the outset of the proceedings as every arbitrator
nominated by the parties needs to be confirmed by the ICC Court.
Whitesell provides two examples of such basic situation where the
arbitrator in question also failed to disclose his involvement in the
previous proceedings. ' The non-disclosure seems to be a common

phenomenon as the arbitrators often assume that their prior involvement

06 The Code of Ethics for Arbitrators in Commercial Disputes [online],American Arbitration
Association, 2004 [accessed on 8.12.2015]. available at:
https://www.adr.org/aaa/ShowProperty?nodeld=%2FUCM%2FADRSTG_003867&revision=latestrelease
d

107

Ibid., Comment to Canon I, p 4.

108 WHITESELL, Anna Marie, Independence in ICC Arbitration: ICC Court Practice concerning the
Appointment, Confirmation, Challenge and Replacement of Arbitrators. Special Supplement 2007:
Independence of Arbitrators [online], ICC Publishing S.A., 2008 [accessed on 8.12.2015] ISBN
9284200407. available at http://www.iccdrl.com/supplements.aspx.

199 WHITESELL, supra note 107, pp 12 — 13: Case 7 and 8.
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IS common knowledge. This, however, is acceptable only when same
parties, counsels and arbitrators are involved in both cases.® The non-
disclosure in the two cases is not a reason for non-confirmation per se,
however, it may be regarded as aggravating circumstances. The arbitrator
was confirmed in neither of these cases, ICC does not publish decisions
of the ICC Court so it is unknown what the final deciding factor was, but
descriptions of both cases point at risk of prejudgment and asymmetric
information.

Similar concerns were raised in another case where claimant
nominated same arbitrator as in previous arbitration over related matter
against sub-contractors of the respondent.'™ This arbitrator also initially
did not disclose his previous involvement, and did so only following a
query by the respondent. Description of this case is more detailed than
the previous two and mentions same issues in both cases and also mirror
provisions in the underlying contract which would cause some submitted
documents to be identical in both cases. This arbitrator was also not
confirmed by the ICC Court.

Different approach was taken in a case where both parties were
identical as in previous two arbitral proceedings over different
provisions of the same contract.'? The claimants nominated the same
arbitrator for a third time in a row to which the respondent objected. The
court considered that while the claims differ from the previous
proceedings, the parties and their legal representation is identical and
decided to confirm the arbitrator despite the fact that the respondent’s
nominee was different.

Based on the above it seems that principle of equality of arms
might be prevailing over requirements of impartiality in decisions of the
ICC Court. Such conclusions are supported by Whitesell’s remark
suggesting that asymmetrical information is considered only when

parties, their counsels and nominees are not identical to the previous

19 1hid., pp 3 - 4.
11 pid., p 15: Case 17.
12 pid., pp 10 — 11:Case 7.
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disputes.'® The more similarities between the two proceedings the higher
the threshold for non-confirmation seems to be.

4.1.2.Parallel Related Cases

While the first model scenario involved subsequent proceedings this one
regards proceedings which are occurring at the same time. Example of
such situation may be found in Loretta Malintoppi’s report of the ICC
practice.™ It has been established that the deciding factors are the risk
of prejudgment, asymmetrical information and similarity of the issues
and subjects involved. Question posed by this sub-chapter is what role
does timing play in the scheme.

Some hint on this matter is provided by Whitesell, who mentions
that consideration should be given to the stage which the proceedings
have reached suggesting that the later stage the higher the risk of
prejudgement is. ™ Malintoppi provides an example from her practice
where the arbitrator was nominated by Claimant while he was also
serving on a different tribunal as a nominee of Claimant’s subsidiary in
related proceedings. *® Consideration was given to how closely related
the two proceedings are (the closer the worse), the stage of proceedings
(the later the worse) and if the composition of the rest of the tribunal is
the same. As the relationship between the two proceedings was quite
tight, the stage was relatively late and the rest of the tribunal was
different the court decided not to confirm the arbitrator.

This suggests that time-wise the ideal circumstances for
confirmation of an arbitrator in parallel proceedings are when the other
proceedings are procedurally at the same stage i.e. the nomination of
arbitrators. Under such circumstances the same arbitrator in both

proceedings can actually prove beneficial as likelihood of rendering

3 1pid., p 4.

14 MALINTOPPI, Loretta, International Arbitration: The ICC Perspective, In. Current Issues in ICC
Arbitration: What You Need to Know to Enhance your International Practice [lecture transcript]. The
Cornell Club — New York, 15 November 2006.

U5 \WHITESELL, supra note 107, p 4.

18 MALINTOPPI, supra note 113, pp 7 — 8.
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conflicting decisions on the issues shared in the two proceedings is
decreased.

4.1.3. Expression of an Opinion regarding a Specific Case

While the first two model scenarios in this chapter regarded involvement
of an arbitrator in related proceedings, the last scenario entails
statements which were made by arbitrators regarding subject matter of a
dispute they are involved in. Example of such conduct may be found in
Canfor Corp. v U.S.A.™ an arbitration governed by the UNCITRAL
arbitration rules regarding a dispute over anti-dumping measures taken
by the U.S. In this case the claimant-nominated arbitrator made a public
speech to the Canadian Government council in which he supported
position held by the claimant. No decision was rendered in this regard,
however, the appointing authority asked the arbitrator to resign
following discussion with the respondent who argued by the Art. 3.5.2 of
the IBA Guidelines.'®

Similar circumstances were in the ICSID case Perenco v Ecuador®®
where Charles N. Brower, nominated by the claimant, gave an interview
where he made statements which were interpreted as criticizing conduct
of Ecuador.'® Ecuador subsequently submitted a challenge and Brower
was asked to step down by the PCA Secretary General. In this case,
however, it is questionable whether the problem was issue conflict or
general bias against Ecuador.

Very interesting case in this regard is the judgment of the Swiss
Federal Supreme Court regarding appeal to challenge of an arbitrator in

Swiss Pilot Association (appellee) v Swiss Federal Airlines AG

17 Canfor Corporation v. United States of America. NAFTA Arbitration [accessed on 8.12.2015].
available at: http://www.state.gov/s/l/c7424.htm.

118 5ee BRUBAKER, supra note 6, pp 130 — 131.

19 perenco Ecuador Ltd v Ecuador, ICSID Case No. ARB/08/6, PCA Case No. IR-2009/1.

120 1hid., in the Matter of a Challenge to be Decided by the Secretary General of the Permanent Court of
Avrbitration Pursuant to an Agreement Concluded on October 2, 2008 in ICSID Case No. ARB/08/6
(December 8, 2009).
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(appelant) (‘Swiss Pilots’).*® The challenge arose in the second arbitral
proceedings on the matter where the appellant nominated an arbitrator
who previously published very critical commentary regarding the first
award rendered in the dispute. In the judgment the court explicitly
rejected that publishing an academic writing on a related topic should be
ground for challenge unless it regards a specific issue and “(...) takes
such a position on the particular issues of the proceedings that the case
no longer seems open."'? The court subsequently evaluated the exact
wording of the arbitrator’s commentary and ruled to uphold the removal
of the arbitrator. The decisive factor was that the arbitrator’s critique
was “(...) so unambiguous that it had to be reasonably assumed that he
had taken a final stance on the issue in dispute. "%

Another set of relevant examples may be found in the challenge
decisions of the LCIA which dealt with prejudgment.'® All three cases
provided in the digest concern an arbitrator who gave an impression that
he has already decided upon certain issue prior to (or in the last case
during) the evidentiary hearing. In the first case'® a procedural order
issued by majority of the tribunal indicated that it is undisputed that the
disputed shares are owned by one of the parties. In the second case'?®
respondent challenged the claimant-appointed arbitrator on the basis of
his dissenting opinion to a procedural order in which he interpreted the

disputed contract. In the third case'”’

the arbitrator posed a question to a
witness during cross-examination which sounded as if the arbitrator has
already made a decision on existence of harm to the claimant. Although

the arbitrator corrected himself almost immediately afterwards the

121 swiss Pilot Association v Swiss Federal Airlines AG, decision 4P.247/2006 dated 7 November 2006;
published in DFC 1331 89.
122 NAEGELI, Georg, BOEHM, Hannah. Swiss Federal Supreme Court upholds challenge of an
arbitrator. IBA Arbitration Committee Newsletter [online], October 2007 [accessed on 8.12.2015].
?Z\Qailable at http://www.homburger.ch/fileadmin/publications/f COURTUPH_01.pdf, pp 62 - 63.

Ibid., p 64.
124 WALSH, Thomas W., TEITELBAUM, Ruth, The LCIA Court Decision on Challenges to Arbitrator:
An Introduction. Arbitration International [online], 2011, 27 (3) [accessed on 8.12.2015]. ISSN 0957-
0411. available at http://arbitration.oxfordjournals.org/content/27/3/283.
125 | CIA Reference No. 3488.
125 L CIA Reference No. 81007/81008/81024/81025.
2" LCIA Reference No. UN7949.
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respondent challenged him on the basis of the ambiguous sentence. None
of the three challenges was successful. The main points of the decisions
dismissing challenges were that the statements in question has to be seen
in the context of the proceedings and that having some provisional view
of the merits is acceptable.®

Assessing the above cases the decisive factor seems to be the
circumstances of the statement in question and its background. In the
first three mentioned cases the arbitrators who eventually left the
tribunal were speaking for themselves and expressed their honest
opinion. The LCIA cases involved careless statements that the arbitrators
made within proceedings which could have been interpreted in the wrong
way, but in the context of the entire proceedings were regarded as a mere

error.

128 See Thomas W. Walsh & Ruth Teitelbaum, supra note 31.
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4.2. Issue Conflict Regarding General Issue

One of the more discussed issues in international arbitration entails
whether an arbitrator may be challenged on the basis of his previously
expressed opinions regarding general legal issues. This topic is
especially frequented in investment arbitration where both pool of
arbitrators and key legal issues are more limited in comparison with
commercial arbitration. Despite the ongoing discussion, the notion that
an arbitrator could be successfully challenged on a basis of his general
legal opinion alone has been consistently rejected. **® In the IBA

130 which should

Guidelines such situation is described on the green list
not give rise to a challenge® and the AAA Code of Ethics specifically
states that: “Arbitrators do not contravene this Canon if, by virtue of
such experience or expertise, they have views on certain general issues
likely to arise in the arbitration (...)”**

Despite such consistent rejection which is also supported by
various case law'®* there are some hints that the rejection may not be
completely absolute. In an ICSID case Urbaser v Argentina (‘Urbaser’)™
Campbell McLachlan was challenged by the claimants on basis of a book
he co-authored where opinions on some issues relevant to the dispute

were expressed. The challenge was dismissed in the end as:

“(...) the opinions referred to by Claimants have been expressed by
Prof. McLachlan in his capacity as a scholar and not in a decision that
could have some kind of a binding effect upon him. One of the main
qgualities of an academic is the ability to change his/her opinion as
required in light of the current state of academic knowledge. The Two

Members have no doubt that Prof. McLachlan reaches such high

29 HWANG, supra note 6, p 18.

130 1BA Guidelines, Article 4.1.1.

131 |IBA Guidelines, p 18 para 6.

132 AAA Code of Ethics, Comment to Canon I, p 4.

133 See HWANG, supra note 6, pp 16 — 23.

134 Urbaser SA and other v. The Argentina Republic, ICSID Case No. ARB/07/26, Decision on
Claimant’s Proposal to Disqualify Professor Campbell McLachlan,

Avrbitrator (August 12, 2010).

41



standard of science and conscience. “!®

The wording of the decision suggests that the consideration could
be different if the views in question were not expressed in a scholarly
writing but in an award or other decision but does not discuss this
possibility further. Additionally the decision on the challenge also states
that:

‘What matters is whether the opinions expressed by Prof.
McLachlan on the two issues qualified as crucial by Claimants are
specific and clear enough that a reasonable and informed third party
would find that the arbitrator will rely on such opinions without giving
proper consideration to the facts, circumstances, and arguments

presented by the Parties in this proceeding. 136

The second quote indicates that there are even some circumstances
under which an arbitrator may be successfully challenged on the basis of
his scholarly opinion. The standard described in the quote suggests that
the crucial factors in deciding upon such challenge are the specificity
and clarity of the statement in question. The threshold of these factors
seems to be very high as it has to give impression that the arbitrator will
rely on the expressed opinions regardless of the circumstances of the
case. Converting the quote to practice it suggests that the result of
challenge depends on the language the arbitrator uses in his scholarly
works. Hence, arbitrators should not be challengeable as long as they do
not forget to add a small bit of ambiguity to their published opinions.
Applying this standard to the challenge decision itself we find that this
guote is exactly what the standard requires: a small bit of ambiguity.

Different situation arose in UNCITRAL case of Malaysian Telekom
v Republic of Ghana (‘Telekom’) where Emmanuel Gaillard was

challenged by Ghana on basis of his involvement as a counsel in

135 |bid., para 51.
138 |bid., para 44.
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Consortium RFCC v Kingdom of Morocco (‘RFCC’).™ Although the two
proceedings were unrelated, both addressed similar legal issues and
Ghana was relying on award rendered in RFCC while Gaillard was
arguing for its annulment. Ghana argued that Gaillard as a counsel in
RFCC will advance all arguments he can think of against the award in
question which prevents him from being unbiased when he discusses
relevance of this award in Telekom.**®

Gaillard reacted to the challenge by emphasizing that the two
matters are unrelated and concern different BITs and expressing his
confidence that he is impartial and independent. *** The provisional
measures judge of Hague district court which was administering the
challenge proceedings assessed the arguments of Ghana and ruled that
Gaillard must resign in his position of a counsel in RFCC otherwise the
challenge will be upheld. In the reasoning of his decision the judge
stated that attitudes Gaillard would adopted in his two roles would be
incompatible and subsequently it would be impossible to appear
impartial.'*

Gaillard consequently resigned from the RFCC case and Ghana
filed an appeal against the ruling. The appellate court upheld the ruling

of the first instance stating:

‘Save in exceptional circumstances, there is no reason to assume
however that such an arbitrator would decide such a question less open-
minded than if he had not defended such a point of view before.
Therefore, in such a situation, there is, in our opinion, no automatic
appearance of partiality vis-a-vis the party that argues the opposite in

the arbitration.”*

137 Challenge No. 13/2004, Petition No. HA/RK 2004.667, Decision of the District Court of The Hague

of 18 October 2004.

38 |bid., at 4.

39 |bid., at 5.

9 bid., at 6.

141 Challenge No. 17/2004, Petition No. HA/RK 2004.788, Decision of the District Court of The Hague of
5 November 2004, para 11.
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While the settings in Urbaser and Telekom are fairly different,
they provide very good illustration of how hard would it be for a
challenge based on general legal opinion to be successful. None of the
decisions would go as far as to categorically reject such challenges per
se, however, they both suggest that this type of challenge could be
successful only under exceptional circumstances. The virtue sought in an
arbitrator in this respect is open-mindedness. The best approach for
potential arbitrators is to keep the possibility of issue conflict in mind

and reflect this in the language they use in their publishing.
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4.3. Proposals to Limit Opportunities for Bias

There are several ongoing debates regarding proposals which aim to
amend the system of international arbitration in a manner which would
limit occurrences of biased arbitrators. Following chapter uses previous
conclusions and applies them to two of these discussions which are

relevant to issue conflict.
4.3.1. The Double Hat Dilemma

The first discussion regards the so-called double hat dilemma which asks
whether an arbitrator who acts as a counsel in different proceedings can
remain impartial. The underlying idea suggests that a player wearing two
hats may find himself in a situation where while acting as an arbitrator
he has to rule on the same legal issue he was advocating for as a counsel,
in even worse case the two roles may be played concurrently. Another
situation which may arise is counsel arguing for or against an award he
previously rendered as an arbitrator. In both of these situations the
lawyer is in conflict of interest caused by issue conflict which may
adversely influence his impartiality. **

In this respect some commentators suggest that this danger of bias
should be reduced by prohibiting arbitrators from wearing multiple
metaphorical hats, or in other words, separating the pools of counsels
and arbitrators.® The commentators present precedents of such practice
from International Court of Justice and Court of Arbitration for Sport
where similar measures were taken, however, at the same time they agree
that introducing this solution for all arbitration would be highly
problematic. ** To provide more feasible solution the commentators
suggest to widen the disclosure duty to cover as much previous and

concurrent involvement in arbitration.®

142 See HORVATH, Gunther J., BERZERO, Roberta, Arbitrator and Counsel: The Double Hat Dilemma.
Transnational Dispute Management Journal [online]. 2013, 4 [accessed on 8.12.2015] ISSN 1875-4120.
available at http://www.transnational-dispute-management.com/article.asp?key=1985.

3 |pid., pp 16 — 19; ZIADE, supra note 6, p 64.

1 HORVATH, supra note 141, pp 12 — 13.

%5 Ibid., pp. 16 — 19; ZIADE, supra note 6, p 64.
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Although the examples of case law in the previous two chapters
are far from being a representative sample, they provide good illustration
to show that issue conflict is not just a matter of two hats. Eliminating of
the double-hat problem would prevent cases with similar circumstances
to Telekom, but these represent merely a fragment of the total. Cases
such as Urbaser or Swiss Pilots where scholarly opinion has raised a
suspicion of partiality and all the cases involving previous service as an
arbitrator would remain unaddressed. The problem goes down to one of
the fundamental questions of the issue conflict which entails whether we
want arbitrators who are free from any risk of prejudgment or arbitrators
who have experience.™*

From this point of view | believe that strengthening the disclosure
requirements in respect of previous arbitration experience, be it as an
arbitrator, counsel, expert or scholar, is an excellent proposal.
Nonetheless, it should not be interpreted as a first step towards
prohibition of wearing two hats which would, in my opinion, provide

only little benefit at a very high cost.
4.3.2. Inherent Bias of Unilaterally Appointed Arbitrators

Another ongoing debate regards question whether all arbitrators should
not be appointed jointly or institutionally since unilaterally appointed
arbitrators are shrouded in inherent bias. The most recent round of this
debate was initiated by Jan Paulsson*’ and Albert Jan van den Berg*
who expressed their concerns about statistics which suggested that in
more than 95% of cases, dissenting opinions are submitted by party-
appointed arbitrators in favour of the party which appointed them.

The critique of unilaterally appointed arbitrators revolves around

146 BRUBAKER, supra note 6, pp 111 — 112.

147 See PAULSSON, JAN. Moral Hazard in International Dispute Resolution, Inaugural Lecture as
Holder of the Michael R. Klein Distinguished Scholar Chair University of Miami School of Law 29 April
2010[online]. [accessed on 8.12.2015]. available at http://www.arbitration-
icca.org/media/0/12773749999020/paulsson_moral_hazard.pdf.

148 See VAN DEN BERG, Albert Jan, 2010 Dissenting Opinions by Party-Appointed Arbitrators in
Investment Arbitration, In: Looking to the Future: Essays on International Law in Honor of W. Michael
Reisman. Leiden: Martinus Nijhoff, 2010. ISBN 9004173617.
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the fact that once a dispute arrives to arbitration, the disputants’ only
interest is winning which negatively reflects on the arbitrators they
nominate.' There are two elements to the debate: the first saying that
party-appointed arbitrators tend to be biased per se due to their
relationship with the appointing party; the second element discusses
tendency of parties to nominate predisposed arbitrators. Although the
former element is very interesting and would certainly warrant an essay,
I will focus only on the latter as it is closely connected with issue
conflict.

In this respect Paulsson argues that parties tend to select
arbitrators in an attempt to gain a benefit in the proceedings and
denounces such practice as immoral as the arbitrators should be
completely neutral regardless of who nominates them.'® Charles N.
Brower rebuts Paulsson’s assertion by stating that there is a difference
between nominating a biased arbitrator which is improper and
nominating an arbitrator who is likely to share party’s view of the case
which is benign and commonly practiced. ' Brower further rejects
Paulsson’s proposal that all arbitrators should be appointed jointly,
institutionally or from pre-existing lists by stating that this would have
adverse effect on legitimacy of arbitration perceive by the parties.

In order to address the debate between Paulsson and Brower, one
has to understand what exactly the two authors mean by biased
arbitrator. Brower makes a difference between advocate-arbitrator and
predisposed arbitrator where the former is ineffective and challengeable
while the latter is generally accepted. On the other hand Paulsson only
speaks of arbitrators who are nominated by parties in order to gain

benefit in the proceedings which suggests inclusion of both Brower’s

19 P AULSSON, supra note 146, p 11.

50 1hid., pp 9 — 10.

151 BROWER, Charles N., ROSENBERG, Charles B. The Death of the Two-Headed Nightingale: Why
the Paulsson-van den Berg Presumption that Party-Appointed Arbitrators are Untrustworthy is
wrongheaded. Arbitration International [online]. 2013, 29 (1) [accessed on 8.12.2015]. ISSN 0957-0411.
available at http://arbitration.oxfordjournals.org/content/29/1/7 pp 17-18.

152 |pid., pp 21 — 26.

153 |bid., pp 17 — 18.
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groups of arbitrators.'® In this respect Paulsson represents an idealistic
approach which stipulates absolute neutrality of all arbitrators while
Brower is a realist addressing the current status. In this regard the
development has two ways to go, either it follows idealistic approach by
establishing that predisposed arbitrators are not impartial and hence
Paulsson’s proposals on limiting the parties’ right to select arbitrators
should be adopted; or it identifies with Brower upholding the status quo.

In my opinion the practice will most likely stay realistic.
Unilateral selection of arbitrators is inherent characteristic of arbitration
which includes various tactics in choosing the candidates. Paulsson’s
proposals are very interesting and provide important input into the
discussion, but if they were adopted many new and potentially bigger
problems would arise. Brower expresses concerns in respect of
legitimacy of arbitrators appointed institutionally or from pre-existing
lists as it would lead to politicization of the process and suspicions of
cronyism and other forms of corruption.™ Generally it seems that the
users of international arbitration are not interested in changing the
system. Under such circumstances perhaps it would be for the best to
simply accept this practice and reflect it in the law to remove the shade

of hypocrisy as some authors suggest.™®

154 P AULSSON, supra note 146, pp 9 - 10.

1% BROWER, supra note 150, pp 23 - 24.

1% See BRANSON, David, Sympathetic Party-Appointed Arbitrators: Sophisticated Strangers and
Governments Demand Them. ICSID Review Foreign Investment Law Journal [online], 2010, 25 (2)
[accessed on 8.12.2015] ISSN 2049-1999

available at http://icsidreview.oxfordjournals.org/content/25/2/367.full.pdf+html, pp 367 — 369.
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4.4, Conclusion

The borderline between predisposition and bias in respect of issue
conflict is very hard to track. It passes through many dimensions
including factual, temporal and moral ones.

The most important factors which decide whether an arbitrator is
predisposed or biased regard: (i) specificity of the respective opinions;
(i) strength of the language which was used in expressing them; (iii)
equality of arms in respect of related proceedings; and (iv) similarity of
circumstances in respect of parallel proceedings.

Having all these factors in mind and confronting them with case
law and commentaries, it should be possible to determine whether an
arbitrator is at risk of successful challenge with reasonable accuracy.

In order to increase transparency in international arbitration it
would seem beneficial to broaden disclosure duties of prospective
arbitrators in this respect. Legal certainty of parties could be bolstered
by considering to reflect practice of selecting predisposed arbitrators in

the applicable rules.
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5. Conclusion of the Thesis

The thesis has analysed principles underlying challenge provisions
across jurisdictions. It may be established that contemporary
international arbitration is truly global as it may be easily perceived how
different rules and laws influence each other. Naturally some
jurisdictions are more interconnected than others which is caused mainly
by historical reasons, nevertheless, the global trend is obvious.

The common elements to all jurisdictions are obvious and are all
based upon clash of principles which result in necessary compromises. In
respect of procedure this means trying to find a balance between
diligence and speed; efficiency and strictness. Important aspect is also
the costs of administration where large institutions such as ICC and
LCIA have a benefit of being able to justify high arbitration fees.

Substance offers very wide array of factual scenarios on the
background of very simple provisions referencing independence and
impartiality. The obvious problem lies in the standard of proof as
material evidence must establish doubts to the desired state of mind.

As for the ethical points, challenge procedure may be seen from
theoretical or practical point of view. From theoretical (idealistic) view
the challenge is a safety mechanism ensuring that the arbitration is
conducted by properly selected arbitrators guaranteeing just result. The
practical (pragmatic) view sees challenge in connection with quality of
the award. The challenge is then merely a method to remove a possible
flaw which could impair enforcement of the award. Alternatively the
losing party may perceive challenge as a mean to prepare ground for
subsequent set aside proceedings.

For this reason | am slightly suspicious about the role of the issue
conflict in selection of arbitrators. | understand that many practitioners
perceive it as something positive, as a hidden advantage instead of risk.
However, having the ideal of independent and impartial tribunals in mind
I would tend to side with Paulsson in proposals to take measures to make

arbitration more honest.
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To conclude, this thesis performed a comparison of selected
challenge procedures and identified common elements. These findings
were subsequently used in examination of issue conflict as a specific
kind of bias. This examination suffered from lack of sources due to the
fact that decisions in commercial arbitration are rarely (if ever)
published. Nevertheless, despite this hardship | have attempted to

identify some patterns in the issue conflict to contribute to discussion of
this topic.
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6. Teze v Ceském jazyce

Rozhod¢i fizeni se Vv poslednich desetiletich stalo velice oblibenou
metodou feSeni mezinarodnich sport. Historie rozhodc¢iho ftizeni je
samoziejm¢ mnohem delSi nez ncékolik desetileti, nicméné nikdy
V historii nebylo vyuzivano v takovém rozsahu (obzvlasté v oblasti
mezinarodnich obchodnich sport). Dulezitym faktorem, ktery pozitivné
ovlivinuje oblibu rozhod¢iho tizeni, se zda byt to, ze v rozhod¢im ftizeni
maji strany moznost zvolit si rozhodce, misto toho, aby jim byl pfidélen
vefejnou instituci tak, jako v soudnim ftizeni. Podle prizkumu trendt
v rozhod¢im fizeni, ktery v roce 2013 zpracovala Queen Mary
University, jsou za nejvét§i dvé vyhody rozhodéiho fizeni (oproti
ostatnim metodam feSeni sporu) povazovany odbornost a neutralita
rozhodce.

Dalsim dukazem urcité averze stran mezinarodnich sport vuci
vefejnopravnim institucim je obdobny prizkum z roku 2012, podle néhoz
velka vétSina (76 %) osob vyuzivajicich rozhod¢i fizeni uptfednostiiuje
jednostrannou volbu rozhodci v tficlenném rozhod¢im tribunalu. Toto
ukazuje, jak dulezité je pro strany sporu, aby mély moznost si zvolit
rozhodce a udrzet si vliv na sestaveni rozhod¢iho tribunalu.

Pravo volby rozhodce je vSak omezené =zdkladnimi pradvnimi
principy jako je naptiklad pravo na spravedlivy proces. Konkrétni obsah
tohoto prava se muze do urcité miry lisit v jednotlivych pravnich fadech,
nicméné jeho zaklad zlstdva stejny. V kontextu volby rozhodci se pravo
na spravedlivy proces projevuje skrze princip, ze rozhodci musi byt
nezavisli a nestranni. To znamend, Ze osoba rozhodujici spor nesmi byt
ovlivnéna vnéjSimi zajmy, jez by vedly k podjatosti vuci stranam.
Z tohoto divodu zdsadné vSechny rozhod¢i fady obsahuji upravu procesu
vylouceni rozhodce z fizeni, pokud tyto pozadavky nesplni. Tyto procesy
jsou nejcastéji nazyvany jako odvolani rozhodce, coz je hlavnim tématem
této prace.

Rozhodl jsem se zaméfit svou diplomovou praci na mezinarodni

rozhod¢i fizeni zejména z divodu, ze se domnivam, ze jde o oblast, ve
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které se mi podafilo v pribéhu studia ziskat nejvice =znalosti.
Mezinarodni rozhod¢i fizeni je vSak natolik rozsahla oblast, Ze by nebylo
mozné napsat smysluplnou diplomovou praci, aniz bych toto téma zuzil
na konkrétni otazku. Proto jsem si zvolil téma odvolani rozhodci, coz je
prvek rozhodc¢iho fizeni, se kterym méam dokonce i zakladni praktickou
zkuSenost. Kromé vysSe uvedeného povazuji otdzku podjatosti rozhodct
za velice pfitazlivou vzhledem k tomu, Ze obsahuje prvek etiky, kterym
je jednak zajimavé, ale predevsSim dulezité se v pravu zabyvat.
Diplomovou praci jsem se rozhodl rozdélit do navazujicich kapitol
podle deduktivniho modelu. Nejprve se tedy zabyvam obecnymi otazkami
a provadim komparaci pravni Gpravy odvolani rozhodcu v pravidlech
rozhodc¢ich soudi a rozhodcich fadech. V této souvislosti délim upravu
na procesni ¢ast a meritorni ¢ast, abych rozlisil jednotlivé prvky upravy.
Samotny institut odvolani rozhodce je samoziejmée Cisté procesnépravni,
nicméné€ i v jeho rdmci je nutné rozliSovat meritum véci, tedy posouzeni,
zda je rozhodce podjaty, od procesnich otazek zabyvajicich se tim, kdo
podavd navrh na odvolani, kdo o ném rozhoduje, v jakych lhitach a
podobné. Ve druhé poloviné prace aplikuji nabyté poznatky na konkrétni
typ podjatosti, za ktery jsem si zvolil takzvany ‘issue conflict‘. Tato
kapitola, jeZ obsahuje teze v ceském jazyce je ¢lenéna obdobné, ackoli
nezachazi do takové hloubky jako origindlni text v anglickém jazyce.
Cilem této prace je tedy provést komparaci upravy odvolani
rozhodce a jeji vysledky aplikovat na otazku issue conflict a pokusit se
najit spolecné jmenovatele feSeni tohoto typu podjatosti napii¢ pravnimi
fady. Ve vztahu k samotné analyze issue conflict, si kladu za ukol
rozpoznat, kde pfesné se v ramci spektra odvolacich davodi nachazi a
jaké jsou jeho rozhodné prvky. Vysledkem by mél byt pirispévek
k soucasné diskuzi o issue conflict ve formé srozumitelného shrnuti

vzorci a trendd v soudobé pravni véde.
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6.1. Komparativni ¢ast

V komparativni ¢asti prace jsou porovnavany pravni upravy odvolani
rozhodce ve vybranych pravidlech pro rozhodc¢i fizeni a rozhodd¢ich
fadech. Z hlediska procedury odvolaciho fizeni jsou mezi jednotlivymi
upravami pomérné¢ znacéné rozdily, které odrazeji povahu jednotlivych
pravidel.

Nejsofistikovanéjsi systémy k zajisténi nepodjatosti rozhodcl maji
pravidla pro rozhod¢i fizeni u nejvétSich rozhodcich instituci ve vybéru,
tedy ICC a LCIA. Tyto instituce maji vyhodu robustniho a
divéryhodného administrativniho aparatu, ktery umoznuje pifedbézny
pfezkum nepodjatosti rozhodct. Diky témto procesim je vétSina
potencidlnich probléma vyfeSena jiz pfi jmenovadni rozhodce a
k naslednému odvolani tak u téchto instituci dochazi spise vyjimecné.

Na druhém konci tohoto porovnani se nachazi uprava v Umluvé
ICSID a v Radu Rozhodé¢iho soudu pi#i Hospodaiské komoie Ceské
republiky a Agrarni komofe Ceské republiky. Obé tyto upravy totiz
pocitaji s tim, Ze o odvolani rozhodcii budou rozhodovat ostatni rozhodci
Vv tribundlu. Tato metoda je cilem casté a dle mého nazoru opravnéné
kritiky a je mimo jiné divodem, pro¢ historicky prvni rozhodce byl
podle Umluvy ICSID odvolan az v roce 2014,

Uprava procedury odvolani rozhodce se v jednotlivych pravidlech
a tadech 1i8i, zaroven vSak existuje mnoho prvki, které maji spolecné,
coz je zpusobeno pifedevSim tim, Ze sleduji stejny zamér. Timto zadmérem
je vypotadani se s podjatosti rozhodcl co nejefektivnéji a nejdaslednéji
aniZz by ovSem zaroven bylo moZné institut odvolani snadno zneuzit.
Takovy zamér je vSak obtizné naplnit vzhledem k tomu, Ze jeho
jednotlivé slozky maji tendenci kolidovat. Napfiklad pokud se uprava
zaméfi na duslednost tim, Ze umoZni strandm odvolani se proti
rozhodnuti o odvolani rozhodce, pak nebude dosazeno efektivnosti,
protoze takové ftizeni bude pomalé a navic bude snadno zneuZitelné.
Naopak u systému, ktery se soustfedi zejména na rychlost fizeni, bude

vysoka pravdépodobnost, ze podjaty rozhodce bude piehlédnut.
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Dtvody pro odvolani rozhodce jsou ve vétSiné zkoumanych uprav
stanoveny jako nedostatek urcitych vlastnosti, které jsou od rozhodce
vyzadovany. Kli¢ové terminy v tomto ohledu jsou ,nezavislost®“ a
,hestrannost“ jejichz absence je explicitné stanovena jako duvod
k odvolani rozhodce ve vé&t$iné zkoumanych predpisa. Ceské pravo
V tomto smyslu pouziva termin ,,podjatost”, ktery je ovSem s nezavislosti
a nestrannosti uzce propojen, jak jiz bylo mnohokrat potvrzeno
V judikatute 1 komentafich. Nékteré dalsi predpisy (napi. Anglickd nebo
Svycarska zdkonna uprava) uvadi jen jeden z téchto termint. To vede
k otazce, zda je mezi témito terminy rozdil a pokud ano, jaky vliv ma
vynechdani jednoho pfi stanoveni divodi pro odvolani rozhodce.

Otazka interpretace terminii nezéavislost a nestrannost je tedy pro
odvolavani rozhodct naprosto klicova. Komentdfe se touto otdzkou
zabyvaji zevrubné a dé& se ftici, ze dospély ke konsensu nebo alespon
vét§inovému nazoru. Obecné se dd konstatovat, Ze nestrannost se tyka
rozhodcova subjektivniho duSevniho stavu, zatimco nezéavislost ftesi
faktické vztahy mezi rozhodcem a dalSimi osobami zucastnénymi na
fizeni.

Co se tyCe vztahu mezi nezavislosti a nestrannosti, daji se
vypozorovat dva c¢aste¢né protichtdné nazorové proudy. Prvni z nich
tika, Ze oba tyto terminy jsou pouze dvéma stranami téZe mince a jeden
doplnuje druhy. Z tohoto divodu, tedy neni problém, kdyz ptedpis jeden
z nich vynechd, nebot ten druhy je v ném obsaZzen. Druhy mozny pohled,
povazuje za zasadni pouze nedostatek nestrannosti, ktery zpusobuje
zaujatd rozhodnuti. Nedostatek nezavislosti je naopak povazovéan pouze
za mozny, ale nikoliv nutny zdroj nedostatku nestrannosti. Piivod tohoto
nazoru ziejm¢ saha k debatam ohledné podoby anglické dupravy
rozhod¢iho fizeni.

Dtlezitou roli v aplikaci abstraktné definovanych davodd pro
odvolani hraji takzvané IBA Guidelines, ktera v roce 2004 publikovala
Mezinarodni advokatni komora. Krom¢ sedmi obecnych standardi, které

funguji jako velice detailni ustanoveni o odvolani rozhodctl, obsahuji i
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seznamy modelovych situaci. Tyto seznamy jsou rozdéleny do Ctyf casti
podle jejich zavaznosti a ke kazdé z téchto casti obecné standardy
poskytuji doporucené fesSeni.

Kromé¢ divoda pro odvolani rozhodce, které se vztahuji k otazce
stifetu zdjmu, nékteré zkoumané ptedpisy obsahuji i dalsi divody, které
se tykaji rozhodcovych vlastnosti. Zpravidla se tykaji nedostateénych
jazykovych a jinych dovednosti a znalosti, pfipadné rozhodcovy
dostupnosti. Divodem pro odvolani rozhodce muze byt i nevhodné
chovani v priabéhu ftizeni. Pravidla ICC vyslovné uvadéji moznost
odvolani rozhodce =z nespecifikovanych ,,jinych davoda.“ Odvolani
rozhodcii, kterd byla provedena na zdklad¢ tohoto ustanoveni, zahrnuji
nejriznéjsi piipady od neznalosti jazyka fizeni az po neschopnost vést

fizeni kvuli zavislosti na ndvykovych latkach.
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6.2. Issue conflict v mezinarodnim rozhod¢im Fizeni

Jak je zminéno vySe, takzvany issue conflict je zvlastnim typem
podjatosti, ktery se tykd vztahu rozhodce s pfedmétem daného ftizeni.
Issue conflict spoc¢iva na mySlence, ze rozhodce (resp. soudce nebo jina
osoba v obdobném postaveni) dokaze vydat spravedlivy ndalez, pouze
pokud do tizeni vstupuje s otevienou mysli a bez jakychkoliv pifedsudkt
vuci otdzkdm, jez hraji v tomto fizeni roli. Situace, ve kterych miuze
vyvstat issue conflict, jsou zejména ty, kde rozhodce (i) pisobi nebo
pusobil ve spfiznéném fizeni; (ii) zaujal urcitd stanoviska ohledné
konkrétniho sporu; nebo dokonce (iii) zaujal urcitd stanoviska ohledné
obecnych pravnich otazek, na kterych spor zavisi.

Umisténi issue conflict do schématu nezavislosti a nestrannosti
zavisi na definici téchto termint a jejich protikladd (tj. zéavislosti a
zaujatosti). Jak bylo uvedeno vySe, vétSinovy nazor povazuje zavislost
za objektivni, fakticky vztah mezi rozhodcem a stranou nebo jejim
pravnim zastupcem, zatimco zaujatost znaci wurcity duSevni stav
rozhodce. Pfi pouziti té€chto definic issue conflict spadd do zaujatosti
S pouze minimalnim (pokud vibec né&jakym) pifesahem do zavislosti.
Issue conflict totiZ nespocivd v objektivnim (napf. smluvnim) vztahu
s jinou osobou, nybrz se tyka rozhodcovy tendence mit piedsudky
v nékterych otdzkdch nebo upfednostiovat ur¢ity pohled na véc.

Podjatost vyplyvajici ze vztahu s jednou ze stran nebo urcité
vyhody, kterou rozhodce muze ziskat v zavislosti na vysledku sporu, je
snadno pfedstavitelnd. Naopak koncept zaujatosti a obzvlast v ptipadé
issue conflict je té€zko zachytitelny, nebot se odehrdvd v rozhodcové
mysli. Nahlédnuti do mysli rozhodce za Gc¢elem kontroly zaujatosti neni
mozné, a proto je nutné spoléhat na dikazy, které poukazuji na moznost
podjatosti. V pifipadé, ze strana sporu poskytne dostatek takovych
dikazl, rozhodce bude odvolan, bez ohledu na to, zda byl ve skutecnosti
schopen rozhodovat nestranné. Prdvé =z tohoto davodu wustanoveni
ohledné¢ odvoldni rozhodcl operuji s opravnénymi pochybnostmi o

rozhodcové nestrannosti (pfipadné obdobnym terminem), aby uréila
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ur¢itou miru dokazovani, které je nezbytné dosdhnout, aby odvolani bylo
uspéSné. Jistota nestrannosti stejné¢ jako jistota zaujatosti totiz
neexistuje.

Vyzadovand mira dokazovani zdalezi na okolnostech. Analyza
rozhodnuti o odvolani rozhodci vytvofila ve vztahu k nékterym typim
podjatosti pomérné¢ dobrou piedstavu o hranici mezi pfijatelnym a
neptijatelnym. Issue conflict bohuzel jednim z téchto typl neni.
Rozhodovaci praxe a pravni véda vytvofily pomérné rozlehlou Sedou
zoénu plnou navzajem se vylucujicich stanovisek. Dokonce i IBA
Guidelines nejsou v tomto ohledu ptili§ pouzitelné vzhledem k tomu, Ze
modelové scénafe tykajici se issue conflict jsou na oranzovém nebo
zeleném seznamu, takze by nemcély vést k odvolani. Praxe tento zavér
ov§em nepotvrzuje.

Aby bylo mozné se touto otdzkou zabyvat, je nezbytné zaujmout
pozici strany sporu, kterd vybird rozhodce a zamys$li se, zda nehrozi
issue conflict a jaky by byl jeho pfipadny dopad. Issue conflict
samoziejm¢ neni omezen jen na rozhod¢i fizeni a mize se vyskytnout pfi
jakémkoliv typu feSeni sporti,, nicméné u rozhodc¢iho ftizeni tato otdzka
ziskdva novy rozmér tim, Ze to jsou pravé strany, které si voli své
rozhodce.

Martin Hunter pry prohlasil, ze kdyz zvazuje koho jménem strany
nominovat do pozice rozhodce, tak hledd nc¢koho, kdo je co nejvice
zaujaty ve prospéch jeho klienta, ale zdroven vykazuje co nejmensi
znamky podjatosti. Jiné autority v oboru dokonce poskytuji navody, jak
zvolit nestranné vypadajiciho, le¢ pfedpojatého rozhodce. Podobny
pfistup je dokonce doporucen 1 v oficidlnim komentdfi k rozhod¢imu
tizeni u ICC. V ptipadé¢ =ztotoznéni se s timto pfistupem neni nic
jednodussiho, nez vyuzit pravé issue conflict, ktery je ve vétSiné pripadl
tolerovan. To vS8ak pfindSi zasadni otdzku: Kde je hranice mezi
tolerovanou pfedpojatosti a postihovanou podjatosti?

Odpovéd na tuto otazku je mimotfaddné dulezita obzvlasté pro

strany sporu, které potiebuji védét, kde konc¢i dobréd jmenovaci taktika a
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zacina riziko odvolani.

Issue conflict se da v zdsadé rozdélit na dva razné typy tj. issue
conflict ve vztahu ke konkrétnimu sporu a issue conflict ve vztahu
k obecnym pravnim otdzkam. V prvnim piipadé podjatost spociva
zejména Vv hrozbé predsudki ohledné wurcitych otazek a pfistupu
k informacim, které nemusi byt dostupné ostatnim ucastniktim fizeni.
Druhy typ spociva pouze v hrozbé piredsudku.

Issue conflict ve vztahu ke konkrétnimu ptfipadu studuji na téchto

ttech modelovych situacich:

1. Rozhodce se v minulosti tcastnil fizeni v souvisejici véci a vydal
nalez obsahujici urcité stanovisko, které muze mit dopad
VvV soucasném fizeni;

2. Rozhodce se v soucasnosti ucastni fizeni v souvisejici véci, ve
které mohou vyvstat obdobné otazky, ale zatim nevydal konecny
nalez;

3. Rozhodce ptfed vydanim nalezu vyjadtil svij ndzor na urcitou

otazku, na které zavisi rozhodnuti ve véci.

V tomto vyétu nejsou zahrnuty ptipady, kdy rozhodce v souvisejicim
fizeni puasobil jako pravni zdstupce nebo znalec strany, kterd jej nyni
nominovala jako rozhodce a vyjadiil nazor na urcité otazky. V takovém
pfipadé totiz vztah se stranou bude mnohem zédvaznéjsi a pfipadny issue
conflict zastini.

Pokud na vySe wuvedené situace aplikujeme IBA Guidelines,
ocitneme se na oranzovém seznamu v ¢lancich 3.1.5 a 3.5.2 coz je urcita
Sedd zona, kde sdéleni potencidlniho stfetu z4djmi strandm mulzZe byt
dostacujici, nicmén¢ nasledné namitky stran by stdle mély byt brany
velice vazné. Eticky fad AAA se zda byt jesté ptisnéjsi, kdyz uvadi, ze:
w[...] rozhodce mnesmi byt rozhodnut predem ve vztahu k jakymkoliv
specifickym faktickym nebo pravnim otdzkam, které budou projedndvany

3

V pritbéhu rozhodciho rizeni.* Podle téchto publikaci jsou tedy vyse
uvedené priklady pfinejmenSim problematické.

Nékolik prikladd prvniho pfipadu je uvedeno ve zprdvé Anny
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Marie Whitesell o praxi ICC ohledné potvrzovani a odvolavani rozhodct.
NejcCastéjsi scénar predstavuje situace, kdy dojde ke dvéma navazujicim
sporim, kde alesponi jedna ze stran je shodna a smluvni vztahy, ze
kterych tyto spory vyvstaly, jsou néjakym zplisobem propojené.

Jde naptiklad o spory mezi hlavnim dodavatelem a dvéma rliznymi
subdodavateli v ramci jednoho projektu, kde jsou pfislusné smlouvy do
znacné miry obdobné. Osoba, kterd se ucastni obou téchto spora (v
naSem pifipad¢ hlavni dodavatel) obvykle v obou pfipadech nominuje
stejného rozhodce, obzvlast pokud byla v prvnim fizeni uspé$na. Tim
vznikd problém, nebot tento rozhodce bude mit pfistup k informacim
Zz prvniho ftizeni, na rozdil od jeho ostatnich kolegl v tribundlu. Vznika
navic vysoké riziko, Ze tento rozhodce do nového fizeni vstoupi jiz
rozhodnut, jak nékteré (nejcastéji jurisdikéni) otazky tesSit. U ICC jsou
tyto problémy obvykle vyfeSeny jiz na zadatku fizeni, vzhledem k tomu,
ze vSichni rozhodci, ktefi jsou nominovani stranami sporu, musi byt
potvrzeni Soudem ICC.

Whitesell uvadi dva ptiklady tohoto zdkladniho scénate, kde
rozhodce pfi nominaci do druhého sporu opomenul upozornit ICC a
ostatni ucCastniky na své pfedchozi angazma. Zda se, Ze takové opomenuti
je pomérné bézné a je Casto zpisobeno tim, Ze rozhodci ptfedpokladaji, Ze
jejich pfedchozi plsobeni je Gcastnikim znamé. Takovy ptistup je vSak
ptfijatelny pouze v ptfipadé, ze obou fizeni se ucastni stejné osoby, to
znamena jak Ucastnici, tak 1 jejich préavni zéastupci a rozhodci.
Neupozornéni na ptfedchozi nominaci samo o sobé obecné neni
povazovano za didvod pro nepotvrzeni rozhodce, nicméné mulze byt
povazovano za pfiitéZzujici okolnost. V obou uvedenych piipadech byl
rozhodce nepotvrzen. Vzhledem k tomu, ze ICC bohuzel nepublikuje
rozhodnuti Soudu ICC, neni jasné, co ptfesné¢ byl v téchto ptipadech
rozhodujici faktor. Popis obou rozhodnuti vSak naznacuje, Ze problém
byl spatfovan v riziku asymetrickych informaci a vstupu do fizeni s jiz
vytvofenym usudkem.

Podobné obavy se objevily v dalS$im pfipadu, kdy zalobce
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nominoval stejného rozhodce jako v pfedchozim fizeni v souvisejici véci
proti subdodavateli Zzalovaného. Tento rozhodce také plvodné na
pfedchozi pisobeni neupozornil a ucinil tak az na vyzvu Zzalovaného.
Popis tohoto piipadu obsahuje vice detailt, nez u pfedchozich dvou a
dokonce zminuje vzneseni obdobnych otdzek v obou ptfipadech a
identickd ustanoveni v pfedmétné smluvni dokumentaci. Tento rozhodce
byl rovnéz nepotvrzen.

ICC vsak zvolilo jiny pfistup v fizeni, kde byly vSechny strany
shodné jako v ptedchozich dvou sporech ohledné jinych ustanoveni
stejné smlouvy. Zalobci v tomto pifipadé nominovali potieti v fadé
stejného rozhodce, proti ¢emuz se ovSem postavil zalovany. Soud ICC
vzal v uvahu, Ze zatimco vzneseny narok je jiny, strany i jejich pravni
zastoupeni jsou shodné a rozhodl se potvrdit rozhodce dokonce navzdory
tomu, Zze zalovany nominoval jiného rozhodce nez v piedchozich
fizenich.

Podle vySe uvedeného se zda, Ze zéasada rovnosti stran u ICC
pfevazuje nad pozadavkem na nestrannost rozhodce. Takovy zavér je
podpofen 1 poznamkou, kterou Whitesell naznacuje, Ze asymetrickée
informace jsou posuzovany pouze v ptripadé, kdy ucastnici, jejich pravni
zastoupeni a rozhodci nejsou obdobni jako v pfedchozim ftizeni. Plati
tedy, Ze ¢im vice podobnosti, tim niZz§i je riziko, Ze rozhodce bude
nepotvrzen.

Druhy fteSeny ptiklad spocCivd v fizenich, kterd se odehréavaji
zaroveil. Takovy piiklad je mozné nalézt naptiklad ve zpravé Loretty
Malintoppi. Jiz bylo uvedeno, zZe rozhodujicimi otdzkami je pfitomnost
rizika asymetrickych informaci a vstupu do fizeni s jiz vytvofenym
usudkem se zohlednénim spoleénych prvkd posuzovanych fizeni.
Otazkou vSak zUstava, jaka je role nacasovani.

Malou népovédu poskytuje Whitesell, kterd zminuje, Ze by méla
byt zohlednéna faze, do které tizeni dospélo ve smyslu, ze ¢im dale se
fizeni nachazi, tim je riziko ptfedsudku vét$i. Malintoppi uvadi ptiklad

z vlastni praxe, kdy rozhodce byl nominovan zalobcem, zatimco zaroven
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pusobil v souvisejici véci v jiném tribundalu jako rozhodce nominovany
zalobcovou dcetfinou spolec¢nosti. Soud ICC zkoumal zejména, jak tzce
spolu tato dvé fizeni souvisi (¢im blize, tim hufte), fazi, do které tizeni
dospélo (¢im pozdé€jsi, tim hors$i) a zda jsou shodni i ostatni ¢lenové
tribundlu. Vzhledem k tomu, ze souvislost byla pomérné uzké, tizeni
dospélo do pozdni faze a ostatni ¢lenové tribunalu byli rozdilni, Soud
ICC tohoto rozhodce nepotvrdil.

Z tohoto je mozné vyvodit, ze z hlediska Casu je pro potvrzeni
rozhodce nejvhodnéjsi, aby se ob¢ fizeni nachéazela ve stejné fazi, tedy u
nominace rozhodcd. V takovém piipadé muize byt nominace stejného
rozhodce dokonce hodnocena jako prospéSna, nebot snizuje
pravdépodobnost, Ze tato fizeni dosdhnou protikladnych rozhodnuti.

Tteti modelova situace se tyka ptipadu, kdy se rozhodce vyjadii ke
sporu, ktery rozhoduje. Ptiklad takového jednani se nachazi naptiklad v
Canfor Corp. v USA, rozhod¢im ftizeni podle Rozhod¢ich Pravidel
UNCITRAL, které se tykalo protidumpingovych opatifeni ptijatych
spojenymi staty. V tomto ptipadé rozhodce nominovany Zalobcem
vefejné podpofil stanovisko Zalobce pii slySeni pfed Kanadskou vladni
radou. Zadné usneseni v tomto ohledu nebylo pfijato, nicméné jmenovaci
orgdn pozadal tohoto rozhodce, aby dobrovolné rezignoval poté, co
zalovany reagoval na tyto vyroky argumentaci ¢lankem 3.5.2 IBA
Guidelines.

Obdobné okolnosti nastaly v pfipadé Perenco v Ecuador podle
umluvy ICSID, kde Charles N. Brower, nominovany zalobcem, poskytl
rozhovor, ve kterém ucinil vyroky, které byly interpretovany jako kritika
po¢indni Ekvadoru. Ekvador na toto reagoval podanim ndvrhu na
odvolani a Brower byl poZaddan, aby rezignoval tajemnikem PCA.
V tomto pfipadé¢ je vSak k diskuzi, zda byl pfic¢inou issue conflict nebo
pouze obecnd podjatost proti Ekvadoru.

Velice zajimavé je v tomto ohledu rozhodnuti Svycarského
nejvysSiho federdlniho soudu ohledné dovoldni proti odvolani rozhodce

ve véci Swiss Pilot Association v Swiss Federal Airlines AG. Navrh na
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odvolani rozhodce vzeSel z druhého rozhodc¢iho fizeni v této véci, ve
kterém dovolatel nominoval rozhodce, ktery publikoval velice kriticky
komentat ohledné rozhod¢iho nalezu vydaného v prvnim rozhod¢im
fizeni ve véci. Ve svém rozsudku soud vyslovné odmitnul, Ze by
publikace akademického textu mohla byt divodem pro odvoléni, pokud
se ovSem netykad konkrétni véci a ,,/...] nezaujima takovy postoj ohledné
urcité otdzky, ktery nepripousti Zdadnou mozZnost jeho zmény“ Soud
nasledné¢ zkoumal pfesné znéni rozhodcova komentafe a nakonec rozhodl
o potvrzeni jeho odvoldni z tribundlu. Rozhodujicim faktorem bylo, Ze
rozhodcova kritika byla ,,/...] tak jednoznacna, zZe bylo mozno rozumné
predpokldadat, Ze jeho postoj ohledné spornych otdzek je konecny.*

DalSim hojné diskutovanym tématem je otdzka, zda je mozné, aby
byl rozhodce odvoldn na zékladé jeho prohlaseni ohledné¢ obecnych
pravnich otazek. Toto téma je obzvlasté frekventované v investi¢ni
arbitrazi, kterou se zabyva jen velmi omezené mnozstvi rozhodctl, a
mnozstvi kliCovych otdzek prava je vyrazn€ omezenéjS$i ve srovnani
s obecnym rozhod¢im tizenim. Navzdory trvajici akademické diskuzi, je
pfedstava, Ze by rozhodce mohl byt odvolan Cisté na zikladé vyiéeného
pravniho pfesvédceni soustavné odmitana. V IBA Guidelines je tato
situace popsana na zeleném seznamu, coZ znamena, ze by k odvolani vést
neméla. Eticky fdd Americké advokatni komory dokonce vyslovné uvadi,
ze ,,Rozhodci nejednaji v rozporu s timto principem, pokud na zdakladeée
svych zkuSenosti a odbornosti zaujimaji urcity pohled na obecné otdazky,
které mohou vyvstat v rozhodcéim rizeni [...]*

Navzdory tomuto soustavnému odmitani, které je podpofeno
judikaturou, existuji urcité néaznaky, Ze toto odmitnuti nemusi byt
absolutni. V fizeni podle umluvy ICSID ve véci Urbaser v Argentina
bylo zalobci navrhnuto odvoldni Campbella McLachlana na zdkladé
knihy, na jejimZ autorstvi se podilel, a ve které byly uvedeny nézory na
uréité otazky feSené v tomto fizeni. Tento navrh byl ostatnimi rozhodci
v tribundlu jednomyslné odmitnut, nebot knihu povaZovali za Ccisté

akademické dilo, pfiCemz akademikovi nic nebrani zménit nézor. Za
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zasadni dale povazovali, Ze navrhovatelé¢ neprokéazali, ze by publikované
nazory byly natolik rigidni, ze by prof. McLachlan mé&l tendenci kvuli
nim ignorovat okolnosti jednotlivych pifipadid. Takovy zavér vSak
naznacuje, ze pokud by nesSlo o knihu, ale naptiklad o rozhodc¢i nalez a
nazory byly vyjadfeny bez pfipusSténi kompromisu, jejich rozhodnuti by
mohlo byt jiné.

Rozdilna situace nastala v ptfipadu investi¢ni arbitraze podle
pravidel UNCITRAL ve véci Malaysian Telekom v Republic of Ghana.
V tomto ptipadu Ghana navrhla odvolani Emmanuela Gaillarda z
tribunalu na zéklad¢ jeho pusobeni v fizeni ohledné zruSeni nélezu ve
véci Consortium RFCC v Kingdom of Morocco, kde zastupoval navrhovatele.
Tyto dva pfipady spolu sice nijak nesouvisely, ale oba se dotykaly stejnych
pravnich otdzek. Zatimco na zadkladé nalezu ve véci RFCC postavila svoji
argumentaci, prof. Gaillard se v paralelnim fizeni naopak snazil o jeho
zruSeni. Ghana proto namitala, Ze je prof. Gaillard podjaty nebot nebude
schopen se oprostit od své argumentace pfi rozhodovani jejich ptipadu. Na to
prof. Gaillard reagoval s tim, ze tato dvé fizeni nejsou nijak propojena a ze
sam sebe povazuje za nestranného a nezavislého. Navrh na odvolani byl
posouzen prislusnym soudem v Haagu, ktery nésledné vydal rozhodnuti, ze
prof. Gaillard musi rezignovat na svou roli v fizeni ve véci RFCC, jinak je
soud pfipraven jej odvolat. Prof. Gaillard v navaznosti skute¢né rezignoval a
v nasledném odvolacim fizeni byl potvrzen ve funkci rozhodce.

Navzdory tomu, Ze okolnosti jsou v pfipadech Urbaser a Telekom
znac¢né odlisné, poskytuji rozhodnuti v téchto vécech dobrou ilustraci, jak
obtizné by bylo odvolat rozhodce na zakladé jeho pravniho ptesvédceni. Ani
jedno z téchto rozhodnuti vSak neuvadi, ze je takové odvolani nemozné. Pro
rozhodce je proto dulezité, aby moznost issue conflict brali v potaz a
zohlednili tuto hrozbu v jazyku, ktery pouzivaji ve svych textech.

Hranici mezi pfedpojatosti a podjatosti je ve vztahu k issue

vvvvvv

4 r

je tfeba brat v potaz pfi rozpoznavani, zda mize byt rozhodce povaZzovan
za podjatého, jsou: (i) specificnost predmétnych ndzort; (ii) sila jazyka,
ktery byl pouzit k vyjadieni tohoto ndzoru; (iii) rovnost stran ve vztahu

k souvisejicim ftizenim; a (iv) podobnost okolnosti ve vztahu
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k paralelnim fizenim.

Pti zohlednéni vSech téchto faktord v rdmci urcitého sporu a jejich
konfrontaci s judikaturou a komentafovou literaturou by mélo byt mozné
ur¢it, zda rozhodci muze hrozit odvolani ve vztahu k issue conflict

s dostateé¢nou urcitosti.
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6.3. Zavér

Tato prace analyzuje principy, na kterych stoji uprava odvolani rozhodct
napfi¢ jurisdikcemi. V tomto sméru se da tici, ze je soudobé mezinarodni
rozhod¢i tfizeni skutecni globalni ve smyslu, Ze je snadno sledovatelné,
jak se jednotlivd pravidla a zdkony navzajem ovliviiuji. Pfirozené¢
nékteré jurisdikce jsou propojenéjsi nez jiné, coz je nejcastéji zplisobeno
historickymi divody, nicméné obecny trend je jednoznacny.

Spole¢né znaky ve vSech zkoumanych pravnich fadech jsou zjevné
a jsou zpravidla postaveny na stfetu principl, coZz vyustuje v nezbytné
kompromisy. Ve vztahu k procedufe jde o snahu najit rovnovahu mezi
peclivosti a rychlosti; vykonosti a pfisnosti. Ohledné meritu to znamena
snazit se co nejlépe vystihnout, kde by se mél nachézet dokazovaci
standard. Situace, kdy hmotné dikazy musi prokazovat nehmotny stav
mysli rozhodce je totiz mimofddné komplexni.

Ve vztahu k etickym otazkam lze, odvolani rozhodce vnimat bud’to
z teoretického nebo z praktického sméru. Teorie (idealisticky) wvidi
odvolani jako zplsob, jak zajistit, Ze bude spor rozhodovéan nezavislou a
nestrannou osobou, aby bylo dosdhnuto idedlu spravedlnosti. Naopak
prakticky (pragmaticky) pohled vniméa odvolani jako pouhy zpusob, jak
zbavit budouci rozhod¢i ndalez vady, kterd& by mohla branit jeho
naslednému vykonu. Z tohoto duvodu existuje také dvoji nahlizeni na
issue conflict. Na jedné strané muze byt povazovan za nezadouci prvek
narusujici rovnovahu fizeni, zatimco na stran¢ druhé muze byt vniman
jako tézko odhalitelna vyhoda.

Abych wuzaviel, tato prdce provedla komparaci ustanoveni o
odvolani rozhodce ve vybranych pravidlech a ptedpisech a oznacila
spole¢né prvky. Tato zjiSténi byla néasledné vyuzita pii zkoumani issue
conflict jako zvlasStniho typu podjatosti. Toto zkoumani bylo ztizeno
zejména nedostatkem zdroji, vzhledem k tomu, Ze rozhodnuti
vV obchodnim rozhod¢im ftizeni zpravidla nejsou publikovana. Navzdory
témto obtizim, jsem se snazil urcCit zakladni znaky issue conflict a

poskytnout tak pfispévek do diskuze o tomto tématu.
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7. List of Abbreviations

AAA
Art. / Arts.

CAA

CCCP

Czech Arbitration Court

Czech Arbitration Rules

e.g.
EAA

FCCP

i.e.
IBA

IBA Guidelines

Ibid.

American Arbitration Association
Article / Articles

Czech Arbitration Act, Act no.
216/1994 Coll., on Arbitration
Proceedings and Enforcement of
arbitral awards (Czech Republic)

Czech Code of Civil Procedure, Act
no. 99/1963 Coll., Code of Civil
Procedure (Czech republic)

Arbitration Court attached to the
Economic Chamber of the Czech
Republic and Agricultural Chamber
of the Czech Republic

Arbitration Court attached to the
Economic Chamber of the Czech
Republic and Agricultural Chamber
of the Czech Republic, consolidated
version as of 1 October 2015

Exempli gratia (for example)

English Arbitration Act, Arbitration
Act 1996, in force since 31 January
1997 (England)

French Code of Civil Procedure,

Code de procédure civile, enacted by
Decree No. 81-500 of 12 May 1981
(France)

Id est (that is)
International Bar Association

IBA Guidelines on Conflict of
Interest in International Arbitration

Ibidem (in the same place)
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ICC

ICC Arbitration Rules

ICC Court

ICSID

ICSID Arbitration Rules

ICSID Convention

LCIA

LCIA Arbitration Rules

LCIA Court

p/pp

para / paras

PCA

RFCC

SCC

The International Court of
Arbitration of the International
Chamber of Commerce (in the
meaning of the institution)

Rules of Arbitration of the
International Chamber of Commerce
in force from 1 January 2012

The International Court of
Arbitration of the International
Chamber of Commerce (in the
meaning of the decision-maker)

International Centre for Settlement
of Investment Disputes

ICSID Rules of Procedure for
Arbitration Proceedings

Convention on the Settlement of
Investment Disputes between States
and Nationals of Other States

London Court of International
Arbitration (in the meaning of the
institution)

LCIA Arbitration Rules effective 1
October 2014

London Court of International
Arbitration (in the meaning of the
decision-maker)

page / pages
paragraph / paragraphs
Permanent Court of Arbitration

Consortium RFCC v Kingdom of
Morocco

Arbitration Institute of the
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S€EcC.

SPIL

Swiss Pilots

Telekom

UNCITRAL

UNCITRAL Arbitration Rules

UNCITRAL Model Law

Urbaser

Stockholm Chamber of Commerce
section

Swiss Private International Law,
Federal Private International Law
Act of 18 December 1987
(Switzerland)

Swiss Pilot Association v Swiss
Federal Airlines AG, decision
4P.247/2006 dated 7 November 2006;
published in DFC 133 | 89

Malaysian Telekom v Republic of
Ghana

United Nations Commission on
International Trade Law

UNCITRAL Arbitration Rules (with
new article 1, paragraph 4, as
adopted in 2013)

UNCITRAL Model Law on
International Commercial Arbitration
(1985), with amendments as adopted
in 2006

Urbaser SA and other v. The
Argentina Republic, ICSID Case No.
ARB/07/26, Decision on Claimant’s
Proposal to Disqualify Professor
Campbell McLachlan, Arbitrator
(August 12, 2010)
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9. Abstract in English

In the past several decades, arbitration has become very popular method
of settlement of international business disputes. One of the key factors
behind this success is the possibility to choose the arbitrator.
Nevertheless, the right of a party to select an arbitrator is subject to
limitations as it may clash with some basic legal maxims such as the
right to a fair trial. The specific definition of the right to a fair trial
varies from one jurisdiction to another, but its essentials remain the
same. In the context of selection of arbitrators, the right to a fair trial
manifests itself in a form of the principle that all arbitrators must be and
remain independent and impartial. That means that a person deciding a
dispute must not be influenced by matters outside of the proceedings
which would result in a bias towards or against either of the parties. In
order to achieve this, rules applicable to arbitration contain a procedure
to remove an arbitrator who fails to meet these requirements from the
tribunal. One of the types of bias which impairs impartiality of an
arbitrator is the so-called “issue conflict.” This term refers to a
relationship between an arbitrator and the subject matter of a case with a
potential to cause prejudgment on certain issues. Various authorities,
however, recommend that the parties nominate arbitrators who are
predisposed in favour of the position they hold in the case. This forms a
dilemma for the parties as the borderline between predisposition and bias
is very thin. This thesis compares selected provisions for challenge of an
arbitrator and finds common elements. These findings are subsequently
applied to examination of the issue conflict. By assessing sample
scenarios and comparing them with relevant case law and commentaries,
this thesis attempts to find a pattern which could help parties resolve

this dilemma.
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10. Abstrakt v ¢eském jazyce

Rozhod¢i fizeni se v poslednich desetiletich stalo velice oblibenou
metodou feSeni mezindrodnich obchodnich spori. Jeden z klicovych
faktorii stojicich za timto Gspéchem je moznost zvolit si rozhodce. Pravo
strany rozhodc¢iho fizeni zvolit si rozhodce je vsak omezeno zakladnimi
principy jako je napfiklad pravo na spravedlivy proces. Konkrétni
definice tohoto prava se 1iSi napfi¢ pravnimi tady, jeho zaklad vSak
zustava neménny. V kontextu volby rozhodci se pravo na spravedlivy
proces projevuje skrze pravidlo, Ze rozhodci musi byt nezavisli a
nestranni. To znamend, Ze osoba rozhodujici spor nesmi byt ovlivnéna
vnéj$imi zadjmy, jez by vedly k podjatosti viuci stranam. Z tohoto divodu
zasadné¢ vSechny rozhod¢i tady a pravidla obsahuji tGpravu procesu
vylouceni rozhodce z tizeni, v pfipadé, Ze tyto pozadavky nespliuje.
Jeden z typt podjatosti, ktery ma negativni vliv na nestrannost je
takzvany ,issue conflict“ znacici vztah mezi rozhodcem a pfedmétem
sporu, ktery ma potencial vyustit v predsudky vic¢i uritym otazkdm
V ramci fizeni. Jedna se zejména o ptripady, kdy rozhodce plisobi ve vice
ptibuznych ftizenich, ale muze jit i o situace, kdy rozhodce pouze
projevil urcity néazor naznacujici zaujatost. Rilzné komentafe ovSem
strandm sporu doporucuji volit rozhodce, kteti jsou pfiznivé naklonéni
vuci pozici, kterou ve sporu zastavaji. Tento protiklad vytvafi pro strany
dilema, protoze hranice mezi pfiznivym naklonénim a podjatosti je
velice tenkd. Tato diplomova prace porovnava ustanoveni slouzici
k odvolani rozhodce ve vybranych pravnich fadech a hled4d spolecné
prvky. Tyto nélezy jsou ndsledné vyuzity pfi zkoumdni issue conflict.
Posuzovanim modelovych ptikladi a jejich srovnavanim s judikaturou a
komentafovou literaturou se tato prace snazi nalézt urcity vzorec, ktery

by pomohl stranam rozhod¢ich fizeni vyftesit toto dilema.

80



Key Words: Kli¢ova slova:

Arbitration Rozhod¢i fizeni
Challenge of Arbitrator Odvolani rozhodce
Issue Conflict Issue Conflict

81



