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RULE 144, THE SEC, AND
RESTRICTED SECURITIES*

By HaroLb S. BLOOMENTHAL**

Rule 144 (effective April 15, 1972) is one of the most in-
teresting and potentially far-reaching of the rules recently
promulgated by the Securities and Exchange Commission. Dis-
carding outworn concepts such as fungibility and de-emphasiz-
ing the necessity of proving “investment intent,” the rule, for
the first time, sets forth fairly definite limits within which a
person acquiring stock in a section 4(2) private offering may
sell that stock to the public without being deemed an under-
writer. Harold S. Bloomenthal’s article discussing Rule 144 and
related SEC rules is an excerpt from chapter 4 of Securities &
Federal Corporate Law, his recently released treatise. The first
such work to be written in a number of years, Mr. Bloomen-
thal’s treatise promises to become a standard reference work in
every legal library. In this article, footnotes have been renum-
bered and changed to law journal form and cross-references have
been altered; otherwise the text is substantially as it appears in
the completed book.
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I. THE WHEAT REPORT AS A CATALYST — “LEGISLATIVE HISTORY”

oF RuLE 144

N November 1967, the Securities and Exchange Commission
organized a small internal study group charged with the task
of reappraising disclosure policies under the Securities Act of
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1933 and the Securities Exchange Act of 1934 and of recommend-
ing changes which could be accomplished within the Commis-
sion’s existing power to adopt rules and regulations.! The Study
Group saw as its goals:

(a) to enhance the degree of coordination between the dis-
closures required by the ’33 and ’34 Acts;

(b) to respond to the call for greater certainty and predict-
ability; and

(c) to develop a consistent interpretative pattern which would
help to assure that appropriate disclosures are made prior
to the creation of interstate public markets in the secur-
ities of any issuer.?

In reporting in March of 1969 on what it observed with re-
gard to the prior regulatory pattern to control leakage,® the
Wheat Report, named after the chairman of the group, Francis
M. Wheat,* commented on the fact that not only were prevailing
notions relating to investment intent difficult to apply, but
whether unregistered securities could be sold turned upon events
wholly unconnected with the need of investors in that, among
other things, the prevailing pattern failed to make the following
pertinent distinetions:?

(1) Whether or not information is regularly available concern-
ing the affairs of the issuer;

(2) Whether the quantity of securities being offered were
“massive or modest”;

(3) Whether or not a heavily compensated selling effort was
involved.

The Wheat Report found it anomalous that under the prevailing
pattern a controlling shareholder might sell a substantial block
of stock under Rule 154, but an employee having acquired a
relatively few shares upon the exercise of his stock option would
be precluded from selling such shares without registration.”
Perhaps most significantly, the Study Group perceived that from
a disclosure standpoint the resale of shares to the public of
shares acquired in a private placement and the sale of shares by
controlling shareholders both have much in common in that
in both instances the means exist for compelling registration

1 SEC, DISCLOSURE TO INVESTORS, A REAPPRAISAL OF FEDERAL ADMINISTRA-
TIVE PoLICcIES UNDER THE ’33 AND 34 Acts (THE WHEeAT RerorT) 3 (CCH
ed. 1969) {hereinafter cited aus WHEAT REPORT].

21d. at 8.

3 See H. BLOOMENTHAL, SECURITIES AND FEDERAL CORPORATE Law § 4.10
(1972) [hereinafter cited as H. BLOOMENTEAL].

4+ Mr. Wheat was then a member of the Commission and is presently
chairman of the Securities Investor Protection Corporation.

5 WHEAT REPORT at 155-56.
6 For a general discussion of Rules 154, see H. BLOOMENTEAL § 4.09.
7 WHEAT REPORT at 156.
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prior to resale.! The Report conceivably could have gone on
and recommended the Rule 155" pattern generally which would
have precluded any leakage of unregistered securities into the
public securities markets. However, the Study Group opted for
a limited and controlled amount of leakage, suggesting for the
first time that sales of shares acquired in reliance on private
placements and those being sold by controlling persons be
treated in substantially the same manner for this purpose.
Utilizing the Rule 154 experience as a guide, the Study Group
drafted and recommended the adoption of a series of specific
rules that are commonly referred to as the 160 series.l®

In this context, respectable support can be gathered for a
number of different approaches. There undoubtedly has always
been a group within and outside of the Commission in favor
from a policy standpoint of preventing leakage without regis-
tration completely. In their view, whenever registration is feas-
ible it should be insisted upon before securities reach the inter-
state public securities markets. Registration is feasible when-
ever securities are being sold by the issuer or persons who
control the issuer or who acquire their securities in a private
placement directly from the issuer. This group, perhaps, had
their one moment of triumph in the adoption of Rule 155. There
have been others that would permit leakage, but essentially, in
terms of the prior pattern, based upon the definition of a statu-
tory underwriter and the investment-intent concept. This group,
as the Wheat Report points out, has a stake in the existing lore
which had developed and their special expertise; among some
of the regulators it may have found favor because its am-
biguities allowed considerable flexibility and administrative
discretion. A third viewpoint and the one that ultimately pre-
vailed placed some emphasis on the extent to which information
concerning issuers is available outside of ’33 Act disclosures; It
recognized that the desire of controlling shareholders to sell
limited amounts of the issuers’ securities was not per se un-
lawful; the fact that private placements play an important role
in the capital markets of America; and that conscientious coun-
sel should not be penalized by their unwillingness to render
opinions built on shifting legal sands.

The foregoing is recounted as an explanation of the struggle
one can only presume went on within the Commission and
among its staff as is reflected by what followed. In September

81d. at 19-20.

9 See generally H. BLoOMENTHAL § 4.10(5).
10 WHEAT REPORT app. VI-1.
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of 1969, the Commission proposed the adoption of Rules 160
through 164, being essentially the rules recommended by the
Wheat Report."! The rules would have established as to se-
curities of reporting companies acquired in private placements
a one-year holding period and would have thereafter permitted
resales of such shares as well as shares being offered by con-
trolling persons essentially in accordance with the requirements
of Rule 154 in terms of quantitative limits and manner of sale.??
Generally, the proposed Rule 160 series was welcomed by the
securities bar as providing definite and reasonable standards
and eliminating subjective questions about “investment intent.”
However, on September 22, 1970, the Commission withdrew the
proposed Rule 160 series and proposed in lieu thereof Rule 1443
which in the original version made a number of significant
changes including the following:

(1) Increased the holding period from twelve months to eight-
een months;

(2) Instead of establishing reliable standards, merely created
a “presumption” that an exemption is available;

(3) Changed the six-month period in which quantity limita-
tions were to be determined to a twelve-month period,
thus reducing the number of shares that could be offered;

(4) As to controlling persons placed an aggregate limit not
only on what they could sell individually under .the rule
during the appropriate period, but also on what they could
sell collectively.

Rule 144 as initially proposed was widely criticized as re-
storing “subjectivity” and reflecting a staff desire to (1) keep
the law in this area ambiguous, and (2) severely and unrealis-
tically restrict leakage.'* In November of 1971, reacting to the
criticism, the Commission published a revised version of Rule
144 for comment which increased the holding period to two
years, but otherwise liberalized the initial Rule 144 proposal.'s
On January 11, 1972, the Commission announced the adoption
of Rule 144 effective April 15, 1972; the rule as adopted was
essentially the version proposed in November of 1971 with some
further liberalization, particularly with respect to aggregations
for the purpose of determining the individual quantity limita-

11 SEC Securities Act Release No. 4997 (Sept. 15, 1969), CCH Fep. Sec. L.
REP., Special Rep. No. 272.

12 See H. BLOOMENTHAL § 4.09(1).

13 SEC Securities Act Release No. 5087 (Sept. 22, 1970), [1970-1971 Trans-
fer Binder] CCH Fep. Sec. L. Rep. § 77,909.

14+ See Note, Secondary Distribution and Broker’s Transactions: The
Withering of Wheat, 37 BRookLYN L. Rev. 588 (1971); Morrow, Invest-
ment Letter Dilemma and Proposed Rule 144: A Retreat to Confusion,
11 SantAa Crara Law. 37 (1970).

15 SEC Securities Act Release No. 5186 (Sept. 10, 1971), CCH Fep. Skc.
L. Rep., Special Rep. No. 387.
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tions.! To recount the variations in the various proposals may
confuse more than enlighten; the Commission’s vacillations are
enumerated primarily for the purpose of illustrating the fact
that contending viewpoints had to be resolved to reach the
finalized version of the rule and to make one aware of the
“legislative” history of the rule, as in some instances specific
omissions or revisions may tend to give meaning to the rule
as finally adopted. In adopting the rule, the Commission stated
that it was “in the nature of an experiment” and will be ob-
served closely to determine whether it appropriately protects
investors.l” Nonetheless, one suspects that the substance of the
rule will remain with us for some time and that the whole
area of restricted securities will be dominated by the Rule 144
philosophy for an indefinite period.'8
II. Ruie 14

A. An Overview

Rule 144 adopts essentially the approach of Rule 154 (which
was concurrently rescinded) with various important modifica-
tions and applies it to securities issued in transactions not in-
volving a public offering, as well as to securities sold by affili-
ates (controlling persons). No differentiation is made in this
regard as between convertible securities and other securities;
Rule 155 also being concurrently rescinded except as to con-
vertible securities issued prior to April 15, 1972, which the holder
resells other than in conformity with Rule 144.° Rule 144 is
not applicable to securities issued in reliance on the intrastate
exemption?® nor to securities issued in a merger or other trans-
actions subject to Rule 145%! except that it may be applicable to

16 SEC Securities Act Release No. 5223 (Jan. 11, 1972), [1971-1972 Trans-
fer Binder] CCH Fep. SEc. L. Rep. | 78,487. Rule 144 will become 17
C.F.R. § 230.144 and will hereinafter be cited as R. 144 with appropriate
indication of the subdivisions thereof concerning which reference is
made. The accompanying release (SEC Securities Act Release No.
5223) will hereinafter be referred to as Release 33-5223. Release 33-5223
is in some respects almost as important as the rule itself as it contains
a general explanation of the relationship of the rule tc other action
taken at the same time by the Commission including the adoption
of Rule 237; a statement of the “Background and Purpose” of the rule;
and “Explanation and Analysis of the Rule”; a “Synopsis of the Rule”;
a ‘“Preliminary Note to Rule 144”’; the rule; and Form 144.

17 Release 33-5223, under caption “Operation of the Rule.”

18 See S. GOLDBERG, PRIVATE PLACEMENTS AND RESTRICTED SECURITIES (1972)
for additional information on Rule 144.

19 Release 33-5223. The effect of this should ordinarily be to induce reli-
ance on Rule 144 since Rule 155 was more restrictive. See H. BLOOMEN-
THAL § 4.10(5).

20 This follows from the definition of the term “restricted securities” to
mean securities “acquired directly or indirectly from the issuer thereof,
or from an affiliate of such issuer, in a transaction or chain of trans-
actions not involving any public offering.” R. 144(a) (3).

21 This follows from the definition of the term “restricted securities.” Id.
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shares issued in such transactions which essentially are not
public offerings.?? It is not clear as to the extent to which Rule
144 is applicable as to securities issued in violation of the regis-
tration provisions.??

As with Rule 154, Rule 144 is not available for sales by the
issuer.?* It is available for the resale of shares (“restricted
shares”) acquired in reliance on the Section 4(2) exemption
for transactions not involving a public offering and for sales for
the account of a controlling person. However, it is applicable
only to securities of issuers concerning which appropriate in-
formation is publicly available. Restricted shares sold in reliance
on the rule must have been paid for and been held for a period
of two years. Sales must be made in unsolicited brokerage trans-
actions and cannot exceed a quantitative limit during any six-
month period which is similar to, but not identical to, the old
Rule 154 limitations. Except for limited situations, an appropriate
notice must be transmitted to the Commission concurrently with
the placing of the order to sell the shares. There are detailed
attribution rules for determining the extent to which sales by
various related persons and entities must be taken into account
in determining the selling shareholders’ quantitative limitations.
There are also explicit rules as to the extent to which selling
shareholders can tack the holding period of their predecessors:
in interest in the shares in question and the extent to which
under such circumstances sales of the selling shareholder and
his predecessor have to be aggregated for purposes of the quan-
titative limitations.

B. The Conceptual Format

Analytically, the rule provides that anyone acquiring se-
curities pursuant to the Section 4(2) exemption for private
transactions from an issuer (or controlling person) who resells
them after a two-year holding period in unsolicited brokerage
transactions and in limited amounts in conformity with the re-
quirements of the rule is not a statutory underwriter. The rule
further provides that anyone selling securities for a controlling
person in conformity with the requirements of the rule shall

22 The inapplicability of Rule 144 follows from the definition of the term
“restricted securities.” Id. For persons whose shares are subject to
restrictions on resale under Rule 145, see H. BLooMENTHAL § 4.15(1).

23 See p. 312-13 & notes 46-50 infra.

24 This follows from the fact that the exemption is in terms of determining
circumstances under which a person is not an “underwriter” and, hence,
makes the exemption of Section 4(1) available for transactions not in-
volving an “issuer or underwriter.” R. 144(b). In the event the trans-
action involves an “issuer,’ there can, of course, be no Section 4(1)
exemption. See H. BLoOMENTHAL § 4.08.
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not be deemed an underwriter.?> This should be all that is
necessary to take care of the conceptual rationalization for the
rule since it appears to cover the position of the selling share-
holders and executing broker. In the case of the person who
is not a controlling person acquiring shares in a private place-
ment, if such person is not a statutory underwriter under the
rule with respect to the resale of shares, it would follow that
a Section 4(1) exemption would be available for him, and no
further exemption is necessary for the executing broker.2

Similarly, the rule provides that a controlling person reselling

shares held by him for the appropriate period in conformity

with the rule is not an underwriter, and anyone selling shares
for him is not an underwriter; hence, the Section 4(1) exemption
would be available for both the controlling shareholder and

the executing broker. Section 4(4) of the Act for unsolicited .

brokerage transactions, while an integral part of the rule in

terms of prescribing the manner in which sales must be made,
does not, as was the case under Rule 154, appear to be the
conceptual basis for the availability of the exemption. To the
extent it is operative as a separate basis for the exemption, it
would appear to serve the limited purpose of making an exemp-
tion available to the executing broker in the event Rule 144 is

not applicable because the shareholder is in fact engaged in a

distribution,?® and the broker innocently executed the order

after making the inquiries and taking the other appropriate
steps required of him.?®

A minor conceptual problem relates to the defining of re-
stricted securities to include securities acquired from an affiliate
in a transaction not involving a public offering.? The nonpublic-
offering exemption is applicable to transactions with an issuer;

25 R. 144(b). Although the rule provides that one selling any securities for
an account of an affiliate in compliance with the provision of Rule 144
is not an underwriter, the rule would not operate to exempt the sale of
shares acquired by an affiliate from the issuer unless such shares were
acquired in a private transaction as restricted shares and held for the
required holding periocd. Absent such circumstances, the affiliate would
be an underwriter as to such shares and the Section 4(1) exemption for
transactions not involving an issuer or underwriter would not be avail-
able. Compare the interpretation of Rule 154 in this respect at H.
BrLooMENTHAL § 4.09(2) n.178.

26 See H. BLOOMENTHAL § 4.08(2) (a).

271d. § 4.09(2) n.176.

28 This could result from the selling shareholder exceeding the limita-
tions of Rule 144 or as a result of the Commission’s caveat that the
rule is not available despite technical compliance to ‘‘any transaction
which . . . is part of a plan . . . to distribute or redistribute securities

to the publlc "’ Release 33-5223, ‘under caption ‘“Operation of the Rule.”
See p. 339 at note 138 infra.

29 See p. 343-46 infra.
80 R, 144(a) (3).
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not to transactions with an affiliate.3' This poses some nuances
of interpretation that could be troublesome in contexts dis-
cussed at sections II, D, and II, I, 2, infra.

C. Auvailability of Current Public Information

Rule 144 is applicable only with respect to securities of an
issuer which is a reporting company under the Exchange Act
or which otherwise makes certain specified information publicly
available.3? If it is a reporting company, it must have filed the
most recent annual report required to be filed thereunder. Pre-
sumably, if no annual report has become due (because, e.g., it
only recently registered under the Exchange Act), it is not by
that fact precluded from being a qualified issuer for purposes
of Rule 14423 However, it must have filed the reports required
to be filed for a period of at least ninety days immediately
preceding the sales which would require that the issuer have
been subject to the reporting requirements for at least ninety
days.

The issuer must have filed all annual, quarterly, and other
reports which became due during the immediately preceding
ninety-day period and must have filed the most recent annual
report required to be filed. A report is not viewed as due for
this purpose until the date upon which failure to file results
in delinquency.* If during the preceding ninety days an annual
report on Form 10-K became due, the filing of such report and
the filing of any 8-K that may have become due during the
period would ordinarily satisfy the requirement. If, on the other
hand, a quarterly report on Form 10-Q became due during the
prior ninety days, in order for an issuer who has been subject
to the reporting requirements for some time to be current it
must have not only filed such report as well as any 8-K report
that may have become due during the ninety-day period, but
the Form 10-K for the last fiscal year which would have become
due sometime prior to the ninety-day period. Except as to such
annual report, delinquency in the filing of reports (8-K’s, for
example) which became due prior to the immediately preceding
31 Section 4(2) reads in terms of “transactions by an issuer not involving

any public offering.” 15 U.S.C. § 77d(2) (1970). Sales by affiliates and
persons purchasing from an affiliate have depended upon the exemp-
tion provided for by Section 4(1) for “transactions by any person other
than an issuer, underwriter, or dealer.”” 15 US.C. § 77d(1) (1970).
See H. BLoOMENTHAL § 4.08(2) (c).

32 R, 144(c). See H. BLooMENTHAL § 3.11(1).

33 Lancer Homes, Inc, SEC Div. Corp. Fin. No-Action Letter Apr. 13,
1972, [1971-1972 Transfer Binder] CCH Fep. Sec. L. Rep. { 78,722.

34 Morrison, Foerster, Holloway, Clinton & Clark, SEC Div. Corp. Fin. No-
Action Letter (Mar. 21, 1972), [1971-1972 Transfer Binder] CCH Feb.
Sec. L. Rep.  78,779.
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ninety days apparently does not affect the situation, although
the Commission’s accompanying synopsis of the rule suggests
that the reporting company must have filed all reports required
by the Act.?® The issuer must state in each quarterly and annual
report whether or not it has filed all annual, quarterly, and
other reports required to be filed during the prior ninety-day
period, and, in addition, in the quarterly report whether it
has filed the most recent annual report required to be filed.
A selling security holder may rely on this representation in
the latest 10-Q or 10-K or upon a written statement from the
issuer that all such reports have been filed unless he knows
or has reason to believe such is not the case. Since the 10-Q
or 10-K representation relates to the ninety days preceding the
date of the report and the relevant ninety days from the stand-
point of requirements of the rule is the ninety days preceding
the sale, it appears inevitable that there will be a hiatus which
will not be covered by such representation.3®

Issuers not subject to the reporting requirements may,
nonetheless, be qualified corporations for the purpose of Rule
144 if they make publicly available specified portions of the
information required by Rule 15¢2-11,*7 the rule which speci-
fies the information that must be available for nonreporting
companies before their securities can be generally traded in
the over-the-counter market.?® The information includes among
other things the number of shares of the class outstanding, the
nature and extent of the issuer’s facilities and the product or
service offered, and financial information (which need not be

35 “This provision is deemed satisfied if an issuer has been subject to the
reporting requirements of Section 13 or 15(d) of the Exchange Act for
a period of at least 90 days immediately preceding the sale of the sec-
urities and has filed all reports required by that Act and the rules and
regulations thereunder and in addition has filed the most recent annual
report required to be filed thereunder.” Release 33-5223, under the cap-
ticn “Availability of Public Information.” A recent interpretative re-
lease also insists that a present delinquency in the filing of any report
makes Rule 144 unavailable. SEC Securities Act Release No. 5306, pt.
VI(A) (3) (Sept. 26, 1972), CCH Fep. Sec. L. Rep. { 79,000. However,
deficiencies in reports actually filed do not affect the availability of Rule
144. Electronic Transistors Corp., SEC Div. Corp. Fin. No-Action Letter
(June 30, 1972), CCH Fep. Sec. L. Rep. § 78,942,

36 The period covered by the representation is ninety days prior to the date
of the filing of the report. If we assume an issuer on the calendar year
and a selling shareholder proposing to sell on June 15, at the time the
selling security holder files his Form 144 the most recent Form 10-Q on
file would cover the pericd January 1 through March 31, which report
would have been filed by April 15 leaving a hiatus for reports that may
have been due for April and May. By August 15, there will be a 10-Q
on file which will cover the period through June 30. A shareholder fil-
ing a Form 144 on August 16 will have no hiatus, but if he files after
September 10 there will be a hiatus.

3TR. 144(c) (2).
38 See discussion at H. BLooMENTHAL § 12.05(3).
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certified) concerning the issuer including its most recent bal-
ance sheet and profit and loss statement which has to be rea-
sonably current.?® Since there are no definite standards by which
to determine the adequacy of the information and whether or
not it is publicly available, some risk may be involved in as-
suming that a nonreporting company has satisfied the foregoing
requirements. The Commission has urged such companies to
voluntarily register under the Exchange Act and has indicated
that if it is not feasible to provide the certified statements re-
quired by Form 10 for the three prior fiscal years, the Com-
mission may, under appropriate circumstances, waive such re-
quirement.*®

For convenience in exposition, we shall refer to reporting
companies and those satisfying the requirements of Rule 15¢2-11
as qualified companies and all other companies as nonqualified
companies.*! Selling shareholders cannot utilize Rule 144 with
respect to shares of a nonqualified company. The circumstances
under which shares of such companies can be sold by controlling
persons or by persons acquiring such shares in a private trans-
action are discussed infra. In subsequent discussions of Rule
144, the assumption is generally made that the issuer is a quali-
fied issuer except as may be otherwise indicated.
D. Shares to Which Rule 144 Is Applicable

Rule 144 is applicable to restricted securities defined as
securities acquired directly or indirectly from an issuer or an
affiliate of an issuer in a tfransaction not involving a public
offering.#2 Rule 144 is applicable also to securities sold for the
account of an affiliate (controlling person) whether or not such
securities are restricted securities. The foregoing presumes that
the issuer is a qualified issuer as previously outlined. Nothing
in Rule 144 alters the fact that in situations in which reliance is
placed on the nonpublic-offering exemption, the issuer will
have to continue to comply with the requirements of SEC wv.
Ralston Purina Co.%® Those purchasing the securities in such
transactions can utilize Rule 144 so as to dispose of limited
amounts of such securities after the appropriate waiting period
discussed below. A question arises, however, in this type of situa-
39 R, 15¢2-11(a) (4), Cls. (1)-(14), (16).

40 Release 33-5223, under caption “Availability of Public Information.”

41 This terminology is not employed in Rule 144 as adopted. Rather Rule
144 (b) conditions the availability of the rule to companies concerning
which there is “available adequate current public information” and then
spells out the information which must be available to satisfy this pro-
vision.

42 R. 144(a) (3).

43 346 U.S. 119 (1953). Discussed at H. BLOOMENTHAL § 4.05(3).
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tion as to the impact of Rule 144 if no private-offering exemption
is available because of the failure to conform to the Ralston
Purina criteria. It would appear clear that such purchasers
could bring an action under Section 12(1) against the issuer
and rescind the transaction if timely brought,** or could bring
an action for fraud if appropriate disclosures relating to the
necessity for registration are not made.*> The status of persons
who have purchased securities sold in violation of the registra-
tion provisions in terms of their classification as “statutory un-
derwriters” has never been definitively determined. In one in-
stance, it has been unsuccessfully urged that such persons are
not statutory underwriters and are free to resell the shares
acquired to the same extent they would have been as if they
had been publicly offered pursuant to a registration statement
or Regulation A offering.4® However, this particular decision can
be explained by the fact that arguably the purchaser of the
shares was (or should have been) aware of the fact that such
shares were being sold to him in reliance on the nonpublic-
offering exemption. One cannot predict precisely how this line
will be drawn, but it would appear that in some instances one
purchasing under some circumstances in which reliance is in-
appropriately placed on the nonpublic-offering exemption may
be, and in other instances may not be, a statutory under-
writer. Perhaps this line will be drawn on the basis of whether
or not there was purported reliance on the exemption, which
reliance was known to and acquiesced in by reasonably aware
investors as in Crowell-Collier, and those in which the securities
were sold in violation of the registration provisions to unaware
investors.t” In those instances in which the purchaser is subject
to classification as a statutory underwriter in the event he resells
the securities, it would appear consistent with the underlying
purposes of Rule 144 to permit him to resell shares in conformity
with the provisions of Rule 144. In such event, strictly speaking,
the shares were sold in a transaction involving a public offer-
ing, but are restricted because, absent the rule, the resale will
result in classification as an underwriter. In those situations in
which the person acquiring shares sold to him in violation is
not deemed a statutory underwriter, he is presumably free under

44 See H. BLOOMENTHAL § 8.04.

45 See p. 346-47 infra.

46 Quinn & Co. v. SEC, 452 F.2d 943 (10th Cir.), cert. denied, 406 U.S. 957
(1972).

47 Crowell-Collier Publishing Co., SEC Securities Act Release No. 3825
(Jan. 12, 1957), [1957-1961 Transfer Binder] CCH Fep. Sec. L. Rep,
1 76,539. See H. BLOOMENTHAL § 4.10(2). As to the unaware investor,
compare Can-Am Petroleum Co. v. Beck, 331 F.2d 371 (10th Cir. 1964).
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Section 4(1) to resell them without restriction and without com-
pliance with the provisions of Rule 144.

Two staff interpretations raise some interesting questions
concerning the appropriateness of the foregoing analysis and
pose some additional problems. In one the staff took the position
that securities acquired by an underwriter in connection with an
offering underwritten by it as additional underwriting com-
pensation could not be offered under Rule 144. The shares had
been previously registered for the shelf, but had not been
disposed of. The underwriter now proposed to dispose of the
shares pursuant to Rule 144. The staff took the position that such
shares were not restricted shares as they were acquired in a
transaction involving a public offering and, hence, Rule 144 was
not applicable.*® This is consistent with the Commission’s tradi-
tional position that shares acquired by an underwriter in connec-
tion with an offering are to be viewed as a part of the public
offering.*®* The other interpretation involved shares acquired
from an issuer, subsequently registered, but not sold and then
deregistered. The staff took the position that Rule 144 is not
available for shares that have been subject to a registration
statement that has been declared effective.’® This would suggest
that shares acquired with a view to distribution (perhaps regard-
less of the circumstances) cannot be offered pursuant to Rule
144. In such event it might revive all the old “theology” about
investment intent that Rule 144 was designed to eliminate.5*

The term ‘“restricted securities” is applicable not only to
securities purchased directly from the issuer, but also those
purchased indirectly. Thus, if the issuer sells securities in a
private placement and a purchaser in the private placement

48 Telecredit, Inc., SEC Div. Corp. Fin. No-Action Letter (Apr. 14, 1972),
Sec. REG. & L. Rep. No. 150:C-2 (May 3, 1972).

49 See H. BLOOMENTHAL § 7.15.

50 Technical Operations, Inc.,, SEC Div. Corp. Fin. No-Action Letter (May
15, 1972). See also remarks of Alan B. Levenson, Director, Div. Corp.
Fin,, quoted in SEc. ReG. & L. Rep. No. 157:B-2 (June 21, 1972).

51 Since the text was written, the staff has changed its position so that
securities may be withdrawn from a pre-effective registration state-
ment and deregistered as to an effective registration statement and sold
pursuant to Rule 144 provided, in the latter event, the registration
statement is no longer current because the prospectus has become dated
or misleading. If the registration statement is current, Rule 144 may
not be utilized as to securities covered by the registration statement, but
may be for other restricted securities not covered by the registration
statement. SEC Securities Act Release No. 5306, pt. I (Sept. 26, 1972)
CCH Fep. Sec. L. Rep. { 79,000. However, at the same time the staff
reiterated the position referred to at note 48 supra that an underwriter
cannot utilize Rule 144 for securities received in connection with a
public cffering and placed securities received by a finder in the same
category. Emphasis in this regard was placed on the fact that such
shares are not acquired “in a transaction or a chain of transactions not
involving a public offering.” Id. at pt. II
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resells a portion of the securities to another person who meets
the Ralston Purina requirements, the shares purchased in the
latter transaction are also restricted securities.®? Each person
along the chain acquiring restricted securities in this manner
has his own waiting period and is subject to his own separate
quantitative limitation with respect to resales under Rule 144.%3

Shares acquired from an affiliate of an issuer in a transac-
tion not involving a public offering are also classified as re-
stricted securities.?* To the extent that such shares were acquired
by the affiliate in a transaction not involving a public offering
and are resold to a person meeting the Ralston Purina criteria,
the situation is not essentially different from those resold by
others who acquire shares from the issuer in a private place-
ment as discussed in a previous paragraph. However, a con-
trolling shareholder’s shares acquired in the open market and
resold to a person in a transaction not involving a public offer-
ing are also classified as restricted shares for the purpose of
Rule 144. This raises a question as to whether the sale to such
persons is itself a violation if they are not sophisticated and
informed investors within the meaning of Ralston Purina. Pre-
sumably, absent fungibility, they do not have to be in this con-
text as there has been no transaction by an issuer or an under-
writer; it is the resale by the purchaser (resulting in his classi-
fication as an underwriter) that leads to a possible violation
of Section 5.5 Accordingly, a transaction not involving a public
offering for this purpose would appear to be essentially one in
which the purchaser from the affiliate has not acquired the
shares for distribution. In such event, the purchaser, by holding
shares for the required waiting period and by complying with
the other requirements of Rule 144, can resell the shares in
appropriate amounts without registration. However, out of an
abundance of caution the controlling person should probably
confine his sales to purchasers meeting the Ralston Purina
criteria. The staff has indicated in a related context that al-
though Section 4(2) is not literally applicable to the affiliate, its
limitations will be applied by analogy.® In the event the
controlling person sells shares to individual purchasers without
regard to the registration provisions, the position of the pur-
chasers presumably would be similar to that of individuals

52 R, 144(a) (3).

53 See p. 316 at note 63 infra.

5¢ R, 144(a) (3).

55 See H. BLOOMENTHAL § 4.08(2) (c).
56 See p. 321 at note 79 infra.
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purchasing shares sold to them in violation of the registration
provisions by the issuer as discussed above.

E. The Required Holding Period and Fungibility

Restricted securities must have been beneficially owned for
a period of at least two years by the selling shareholder before
they can be sold under Rule 144.57 In addition, if purchased, the
full purchase price or other consideration must have been paid
at least two years prior to the Rule 144 sale. Payments by
promissory note or purchase under a contract pursuant to an
installment arrangement constitutes payment for this purpose
only if the obligation is secured by collateral other than the
purchased securities equal in fair market value to the purchase
price; the seller has full recourse against the purchaser and the
obligation has been discharged by payment in full prior to the
sale.” The extent to which holding periods can be tacked and
the effect of separate holding periods is discussed infra.

Notions of fungibility have been discarded. The fact that one
has acquired nonrestricted securities during the waiting period
does not affect either the sale of the nonrestricted securities or
the waiting period as to the restricted securities. Rule 144 does
not expressly refer to fungibility, but the release accompanying
Rule 144 makes it clear that it is not applicable.’® In addition,
Rule 144, as finally adopted, deleted a provision that would have
regarded restricted securities fungible to the extent that if
acquired in successive transactions the last acquisition would
start the holding period running anew for all restricted securi-
ties.5¢ There is some possibility that a version of fungibility
may be applicable for limited purposes in relationship to sales
by affiliates as discussed above. The rule is not explicit how
securities acquired at various times are to be identified; pre-
sumably, it will be by delivery of identifiable certificates.®!

57R. 144(d) (1). A person becomes the beneficial owner of restricted
securities under a stock option plan on the date he exercises the option
by paying the exercise price; the staff has suggested that the date of
mailing of the check in payment can be used for this purpose. See
National Patent Dev. Corp., SEC Div. Corp. Fin. No-Action Letter
(Apr. 13, 1972), [1971-1972 Transfer Binder] CCH Fep. Sec. L. REP.
1 78,797.

58 R. 144(d) (2).

59 “For the purpose of the rule, the doctrine of ‘fungibility’ will not apply.
That is, the acquisition during the two-year period of other securities
cf the issuer, whether restricted, or nonrestricted, will not start the
holding period running anew.” Release 33-5223, under the caption
“Holding Period.”

60 Proposed R. 144(d) (2), SEC Securities Act Release No. 5186 (Sept. 14,
1971), CCH FeEb. Sec. L. Rep,, Special Rep. 387.

61 An inquiry to the staff had suggested that so long as the selling share-
holder sold securities in appropriate amounts, there should be no need
to identify shares by certificates or otherwise. The staff replied that
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The rule specifically provides that short sales or purchases
of puts (or other option) to sell securities of the same class or
convertible into securities of the same class toll the running
of the waiting period for the period of the short position or the
period of the put or option.%? Thus, if A acquired shares of
XYZ Corporation in a private offering and after holding them
for one year and one-half, then purchased a six-month put to
dispose of securities of the same class, not only would he be
unable to cover the transaction by the delivery of his restricted
stock but the existence of the put would extend the holding
period an additional six months. Thus, he is precluded from
buying a put exercisable at a price related to the current mar-
ket price or selling short at current prices so as to hedge against
the possibility that the market price of the stock may go down
before the expiration of his holding period. This is consistent
with the reason advanced by the Commission for establishing a
holding period — to assure that purchasers in a private place-
ment have assumed the economic risks of investment and are
not acting as conduits for sale to the public of unregistered
securities on behalf of the issuer.%

F. The Holding Period and Tacking

There are a number of situations in which tacking of hold-
ing periods is allowed so that the holder’s holding period relates
back to the date upon which his predecessor acquired the shares
in question. However, there is one situation in which tacking
is not applicable and that pertains to the acquisition of re-
stricted shares in a series or chain of transactions in each of
which reliance is placed on the private-offering exemption.
Thus, if A acquired the shares in question in reliance on the
private-offering exemption from an issuer and resold them in
a private transaction to B, B would have a new holding period
and a separate quantitative limit.®* This would follow irrespec-
tive of whether transferred by A within or after the expiration
of his two-year holding period. In the latter event, A could

tracing and identification of certificates “would be necessary in order
to prevent any questions being raised about the length of the holding
period of the securities to be sold.” National Patent Dev. Corp., SEC
Div. Corp. Fin. No-Action Letter (Apr. 13, 1972), [1971-1972 Transfer
Binder] CCH Fep. Sec. L. Rep. | 78,797.

62 R, 144(d) (3).

63 Relea’s,e 33-5223, under the caption “Explanation and Analysis of the
Rule.

64 This follows from the definition of restricted securities to include shares
acquired indirectly from the issuer as the result of a chain of private
transactions and from the fact that there is no provision for tacking in
this situation. As to the definition of restricted security, see R. 144
(a) (3), and as to the provisions for tacking, see R. 144(d) (4) (D)-(G).
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have resold the shares in conformity with Rule 144, but if he
chooses to sell them in reliance on the private-offering exemp-
tion, B is the one who has indirectly acquired restricted securi-
ties from an issuer and must satisfy his own two-year holding
period.

The situations in which tacking is permitted for purposes of
the holding period are a transfer into trust, a gift, a bona fide
pledge with recourse after default, and securities held by an
estate.% Although the rule is not explicit in this regard, it would
appear that a trust has reference to inter vivos gifts and trusts
and not to testamentary gifts and {rusts which are handled
through the rules relating to estates. In all of the foregoing
instances, the holder’s holding period commences with the date
the shares in question were acquired by his predecessor — that
is, the settlor of the trust, the donor of the gift, the pledgor
as to a pledge, and the decedent as to an estate. In the event
a trust or estate has distributed the shares in question, the
beneficiary can similarly use the holding period of the settlor
or decedent as the case may be. If the pledge is without recourse,
tacking is not permitted. Where there are successive donees
each donee’s holding period relates back to the date his donor
acquired the shares and not to the date of the initial gift. Thus,
if a donee acquired shares which had been held for less than
two years but which with tacking satisfied the holding period,
and he were to make an immediate gift of the same shares, all
his donee could tack would be the donor’s short holding period.
Whenever tacking occurs, certain aggregation rules also come
into play as is discussed infra.

G. The Holding Period and Stock Dividends,
Splits, and Recapitalization

Rule 144 expressly provides that securities acquired from
the issuer as a dividend or pursuant to a stock split, reverse
split, or recapitalization have a holding period measured from
the date of acquisition of the security as to which the dividend
is based or the stock split or recapitalization relates.®® If there
has been more than one stock dividend, the holding period goes
back to the acquisition of the shares upon which the initial
dividend was paid. Although under Rule 145 a recapitalization
subject to approval of shareholders involves a sale and may

65 R. 144(d) (4), para. (D) as to a pledgee; para. (E) as to a donee; para.
(F) as to a trust, and para. (G) as to an estate.

86 R. 144(d) (4) (A).
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require registration under the Securities Act,®” the security
received in the exchange is deemed the same security as the
one surrendered for purposes of the two-year holding period.
An affiliated person receiving such shares could utilize the
date of acquisition of the surrendered security rather than the
date upon which securities were received as part of the re-
capitalization.®® However, as to such a recapitalization this pro-
vision appears superfluous since to the extent resales would
otherwise result in classification as an underwriter under Rule
145(c), shares can be resold within the confines of Rule 144
without regard to the length of the holding period. Accordingly,
this provision is applicable to a recapitalization which is essen-
tially a nonpublic offering. There is no comparable provision
with respect to securities issued in corporate combinations (other
than recapitalizations) which are essentially private offerings.*®

H. Holding Period for Contingently Issued Securities

Rule 144 contains a special provision relating to determination
of a holding period with respect to securities the issuance of
which is contingent upon some condition other than the payment
of a further consideration. The provision is applicable to situa-
tions in which restricted securities are to be issued as payment
of part of the purchase price of an equity interest in a business
or the assets of a business purchased by an issuer or an affiliate
of the issuer. This assumes a combination which is not subject
to Rule 145 because the private-offering exemption is available.
If the purchaser is committed to issue the securities upon the
occurrence of an event other than the payment of a further
consideration, the securities are deemed for the two-year hold-
ing period requirement of Rule 144 to have been issued as of
the date of the commitment to contingently issue.” Contingen-
cies of the type that would be embraced within this provision
would include (1) the acquired business generates a specified
profit within a specified period of time; (2) those receiving the
shares will not compete with the issuer; and (3) those receiving
the shares will remain in the issuer’s employ for a specified
period of time. If the issuance is contingent on a further pay-

67 See H. BLooMENTHAL § 4.15(1) with respect to the application of Rule
145; Rule 144(d) (4) (A) with respect to determination of the hold-
ing period for securities surrendered in connection with a recapital-
ization.

68 Cf. Communications Consultants, Inc., SEC Div. Corp. Fin. No-Action
Letter (Apr. 13, 1972), [1971-1972 Transfer Binder] CCH FEeb. Sec. L.
REep. T 78,764.

69 See H. BIooMENTHAL § 4.15(1).

70R. 144(d) (4) (C).
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ment by the person to receive the shares, this provision has no
application.

The foregoing provision is applicable, however, only to
transactions involving the acquisition of an equity interest in
a business or the assets of a business. The staff has expressed
the view that this provision is not applicable when the securities
have been escrowed pending clearance of some of the require-
ments preliminary to closing the transaction.™

I. The Quantitative Limitations
1. The Basic Calculation

The amount of restricted securities of a qualified issuer that
can be sold for the account of a person other than an affiliate
and the amount of restricted or other securities of a qualified
issuer sold for the account of an affiliate under the rule during
any six-month period cannot exceed one percent of the out-
standing shares (or other unit) of the same class if the security
is not listed on a national securities exchange.”® For listed se-
curities, the quantitative limitation is the same one percent
amount or, if less, the average weekly reported volume of trad-
ing for all exchanges during the four weeks immediately pre-
ceding the filing of the notice (if required) referred to at
section II, M infra. If no notice is required, trading volume is
determined for the four calendar weeks prior to the placing of
the order with the executing broker. This represents a de-
parture from Rule 154 which based the amount that could be
offered on the largest aggregate rather than average reported
weekly volume and measured the four weeks in all instances
from the placing of the order with the broker.”

The six-month period is not a semiannual or other calendar
period. It is a six-month period determined in reference to the
six months preceding the sales being presently made in reliance
on Rule 144.7* Insofar as the individual selling shareholder is
concerned, it has the effect of requiring the aggregation of all
shares sold by him in reliance upon Rule 144 during any six-
month period. However, for purposes of the immediate calcula-
tion, it is determined in relationship to the sales during the
preceding six months. Thus, if one is about to rely upon Rule

71 Communications Consultants, Inc.,, SEC Div. Corp. Fin. No-Action Let-

ter (Apr. 13, 1972), [1971-1972 Transfer Binder] CCH Feb. Sec. L. REp.
1 78,764.

T2R. 144(e) (1)-(2).
73 See H. BLOOMENTHAL § 4.09 (1) with respect to Rule 154.

74 R. 144(e) (1)-(2). See also p. 343 at note 160 for variations based on
fluctuations in trading volume of listed securities.
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144 he must take into account the sales he has made during the
preceding six months; he does not at that time take into account
sales to be made subsequently. However, when he makes the
subsequent sales if made within six months he will be taking
into account the shares previously sold. Accordingly, his sales
under Rule 144 will be aggregated unless they are spaced six
months apart and the effect of the rule in this context is to in-
clude sales during any six-month period. However, in some con-
texts the fact that the period is the preceding rather than any
six-month period conceivably could make a difference. As is
noted in the succeeding section, in determining quantitative limi-
tations, the selling security holder has to include restricted
shares sold in reliance on the intrastate exemption if such shares
were sold during the preceding six months. If, however, he were
to dispose of restricted shares under Rule 144 and then sell re-
stricted shares under the intrastate exemption (assuming the
availability of the exemption) the subsequent sales would not
affect the availability of Rule 144 for the prior sales as in this
context aggregation is only in terms of what went before. We
shall note at a later point that in the specific context in which
the Rule 144 requires aggregation because of tacking of holding
periods that for this purpose the appropriate measuring period
is any six-month period.

2. Securities Included and Excluded

The quantity of securities that could be sold under Rule
154 was seriously limited in that all securities of the same class
sold by the appropriate selling shareholder during the appro-
priate six-month period had to be taken into account including
securities which may have been registered, sold in exempted
transactions, or covered by a Regulation A filing."® Rule 144
explicitly provides that securities sold in reliance on the Section
4(2) exemption for transactions not involving a public offering
and securities covered by a registration statement or a Regula-
tion A filing do not have to be included in making the quanti-
tative calculation.”” However, securities previously sold during
the appropriate six-month period in reliance on Rule 144, re-
stricted securities sold in reliance on the intrastate exemption,
and restricted securities sold in violation of the registration
provisions do have to be included in determining the quantita-
tive limitation. The exclusion of securities sold in reliance on

75 See H. BLOOMENTHAL § 4.04.
76 Id. § 4.09(2) at nn.179-81.
77R. 144(e) (3) (GQ).
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Section 4(2) poses a conceptual problem from the standpoint
of sales by an affiliate (controlling person) in reliance on Rule
144 since in many instances reliance is technically being placed
on the Section 4(1) exemption inasmuch as Section 4(2) is
literally applicable only to transactions by an issuer, and an
affiliate is not an issuer for this purpose.”® Presumably, in this
context the transactions by the affiliate will be viewed as if
they did involve an issuer; in such event it would appear neces-
sary for the affiliate, if he wishes to have the shares excluded
from the calculation, to sell the shares to purchasers who not
only acquire for investment, but who also meet the Ralston
Purina criteria. This appears to be the position of the staff.”
No comparable problem exists as to the nonaffiliated person
selling securities in reliance on Rule 144 as such person includes
in his quantitative calculation only the prior sale of restricted
securities. To the extent he has acquired securities in the open
market from a nonaffiliate, he can sell such shares in reliance
on the Section 4(1) exemption, and they are not included in
the quantitative calculation as they are not restricted securities.
However, an affiliate has to include all sales of securities of
the appropriate class (whether restricted or not) in his quanti-
tative calculation unless exempt under Section 4(2), registered,
or covered by a Regulation A filing.

3. The Attribution Rules

In determining the quantitative limitations applicable to a
person (selling security holder) selling securities in reliance on
Rule 144, the attribution rules must be taken into account. The
attribution rules function by defining the term “person” so as to
include under certain circumstances one’s spouse and the rela-
tives of the person and spouse and specified associated legal
entities. Identical attribution rules are applicable under Rule 237
and Regulation A.%° The term “person” is defined to include in
addition to the selling security holder any person who is his
(her) spouse or a relative (without regard to consanguinity) of
the selling security holder or of his (her) spouse. Also attributed
to a selling security holder are sales by a trust or estate in which
the person and any of the related persons living together as dis-
cussed above collectively own 10 percent or more of the total
beneficial interests in the trust or estate, or as to which the

78 See H. BLOOMENTHAL § 4.08(2) (¢).
7 Harris, Beech & Wilco, SEC Div. Corp. Fin. No-Action Letter (Apr. 14,
1972), [1971-1972 Transfer Binder] CCH Fep. Sec. L. Rep. | 78,773.

80 See H. BLoOMENTHAL § 5.05(2) (d) for detailed discussion of the attribu-
tion rules in the context of Regulation A.
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selling security holder serves as a trustee or executor or in a
similar capacity. Similarly, sales by any corporation or other
organization (other than the issuer) in which the selling security
holder and the related persons referred to above own benefi-
cially collectively 10 percent or more of any class of equity
interest or of the equity interest are attributed to the selling
shareholder.’! To illustrate the attribution rules in determining
the one percent (or other appropriate) limit, a person would
have to take into account the sales of the appropriate security
during the appropriate period by his wife and son if they lived
in the same home with him.

In some instances the attribution rules operate in both direc-
tions — that is, sales by both persons are attributed to each other
so that their sales are always aggregated. This would be true
with respect to a husband and wife living together, for example,
and for the most part with respect to related persons living to-
gether in the same household. The husband as a selling security
holder must take into account sales by his wife and she would
have to take into account sales by her husband. If, however,
the attributable person is a relative of a spouse living in the
same household, the attribution rules work only in one direc-
tion. To illustrate: If the selling security holder’s mother-in-law
lives with him, he would have to take into account appropriate
sales of his mother-in-law. However, if the mother-in-law
is the selling security holder, she does not have to take into
account the sales of her son-in-law although she would under
similar circumstances have to take into account the sales by
her daughter. The attribution rules as applied to sales by entities
(trusts, estates, organizations) operate only in one direction;
they are taken into account by the individual selling security
holder but not by the entity. Thus, if the trustee is the selling
security holder for his own account he must take into account
sales made by the trust. On the other hand, the trust as a selling
security holder does not have to take into account sales made
by the trustee for his own account. In those instances in which
attribution operates in only one direction, the sequence in which
transactions take place can affect the availability of Rule 144.
If, for example, in the situation described, the trust were to sell
securities of the appropriate issuer in one month and the trustee
in the following month, both sales would be aggregated under
Rule 144. If, on the other hand, the trustee were to sell his

81 The attribution rules under Rule 144 are found in Rule 144(a) (2). Para.

(A) thereof relates to relatives; para. (B) relates to trusts and estates;
and para. (C) relates to corporations or other organizations.
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shares before the trust sold its shares, they would not be aggre-
gated. This appears to follow from the fact that the shares that
can be sold under Rule 144 in this context are calculated in
relationship to those sold within the preceding six months.82 If
transactions were planned in this context so as to maximize
the amount of securities that could be sold under Rule 144, the
possibility exists that the sales would be aggregated under the
rules relating to sales by persons acting in concert discussed
at section II, I, 6 infra.

4, The Aggregation Rules

We have observed above that tacking of holding periods
is permitted with respect to a gift, a transfer into trust, a bona
fide pledge with recourse, and securities held by an estate.*® If
tacking of holding periods is allowed, the aggregation rules
generally come into play; accordingly, if a trust, pledgee, donee,
or an estate has relied upon tacking in determining the holding
period, account must be taken of the aggregation rules. For this
purpose, the appropriate sales of the tacking party and his prede-
cessor must be aggregated if they take place during any six-
month period occurring within the period (generally two years
from the appropriate event) within which tacking is allowed.®*
The result is that both parties concerned (for example, the donor
and donee) must take into account what the other has done.
The rule is not a model of clarity in this respect and will un-
doubtedly confuse some because of its reference to the “same
six-month period,” the syntax of which appears to be the donee’s
six-month period® which for some purposes is a period related to
the date upon which the donee sold shares. However, in this
context the donee’s six-month period is not the six months im-
mediately preceding his sales but any six-month period during
which the donee sold shares within the tacking period.

Assume that the donee within two years of the gift were
to sell restricted shares in reliance on Rule 144 and the donor
the following month also proposes to sell restricted shares under
Rule 144. At the time of the donee’s sales, he will have to
take into account the sales made during the preceding six
months by his donor in determining the quantitative limitations
on his sales. If the donor’s sales are also made within two years
of the gift, he would have to take into account the sales made

82 See p. 319 and note 74 supra.
83 R. 144(d) (4) (D)-(Q).

84 Id. (e) (3) (C)-(F).

85 Id. (e) (3) (C).
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by his donee within six months prior to the donor’s sales. Al-
though the donor’s six-month period and the donee’s six-month
period are not the same, their respective sales occurred within a
six-month period which is the same.

After tacking is no longer necessary, the aggregation rules
are no longer applicable. Tacking ceases to be necessary two
years after the occurrence of the appropriate event for a trust,
donee, or pledgee. The appropriate event as to a trust and donee
is the date of acquisition of the securities; in the case of a
pledgee with recourse, it is the date of default of the collater-
alized obligation.®® Although tacking continues to be necessary
for an estate or a beneficiary of an estate for a period of two
years, the maximum period of time during which there is any
possibility of aggregation with prior sales of the decedent is six
months for apparent reasons. The one situation, possibly an
oversight, in which tacking is allowed without bringing into
play the aggregation rules is the distribution of shares of a
trust (but not an estate) to a beneficiary.’” In that event, al-
though the beneficiary’s holding period relates back to the
settlor’s, there is no requirement that the settlor’s sales be
aggregated with the beneficiary’s. In some instances the attribu-
tion rules may come into play, but not necessarily.’® Although
beneficiaries receiving shares from a trust or an estate can tack
the settlor’s or decedent’s holding period, their sales are not
aggregated with the sales of the trust or the estate as the case
may be.%?

5. The Interrelationship of Attribution and Aggregation

The interrelationship of the attribution rules and the aggre-
gation rules is complex and probably best understood in the
context of specific situations pertaining to trusts, gifts, and the
like as will be presently discussed. However, the following gen-
eral procedures may be helpful in applying the aggregation and
attribution rules:

86 R, 144(e) (3) (C)-(D) for gifts and trusts; R. 144(e) (3) (B) as to
pledged shares.

87 Rule 144(d) (4) (F) provides that securities acquired from the settlor
of a trust or acquired by a beneficiary from the trust are deemed to
have been acquired when they were acquired by the settlor. On the
other hand, Rule 144(e) (3) (D) requires the trust to aggregate shares
sold for the account of the trust with those sold during the same six-
month period for the account of the settlor, but includes no similar re-
quirement as to the beneficiary of the trust.

88 They would come into play if the beneficiary and the settlor are related
and reside in the same home. R. 144(a) (2) (A).

8 For tacking, see R. 144(d) (4) (F)-(G); for aggregation, see R. 144(e)
(3) (D)-(E). However, the beneficiary receiving shares from the estate
has to aggregate his sales with those of the decedent if aggregation is
otherwise appropriate. R. 144(e) (3) (E).
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(1) Determine if tacking has to be relied upon in order
to establish a holding period.

(2) If tacking is being relied upon, apply the aggrega-
tion rules as appropriate.

(3) After applying the aggregation rules, or if the
aggregation rules are not applicable, apply the at-
tribution rules.

Thus, one would determine whether the securities being sold
are being sold by a donee, trust, estate, or by one having re-
ceived the shares in a distribution from an estate, by a pledgee
(or, in some instances, a purchaser from a pledgee). Then deter-
mine whether the selling security holder has made a gift, trans-
ferred shares into trust, or pledged shares of the appropriate
class. In either of the two situations, apply the aggregation rules.
Then apply the attribution rules to determine, for example,
whether the selling security holder’s spouse has sold restricted
securities during the appropriate periods. In the event the aggre-
gation rules are not applicable because a donee, etc., is not in-
volved or because tacking is no longer necessary, apply only the
attribution rules. If, to illustrate the foregoing general pro-
cedures, a settlor has made a gift of restricted securities into
trust, of which he is trustee and the trust within two years of
the gift sells the restricted shares in reliance on Rule 144, it
must take into account sales of restricted shares made in re-
liance on Rule 144 by the settlor of his own shares during the
same six-month period. If, on the other hand, the sales were
made by the trust after two years from the transfer into trust,
the trust would not have to take prior sales of the settlor into
account. Should the trustee-settlor make sales before or after
the expiration of the two-year period, he would have to take
the Rule 144 sales of the trust into account because so long as
he is the trustee all of the sales of the trust are attributed
to him. If the settlor were not a trustee and the beneficiaries
of the trust were neither his spouse nor related to him nor his
spouse, the attribution rules would not be applicable. In such
event, the settlor in selling his own restricted securities within
two years from the date of the transfer into trust would take
into account sales made by the trust. If, however, he sold shares
after the two-year period, he would not take into account prior
sales by the trust.

The aggregation provisions come into play only at the time
the donee or other appropriate party sells restricted shares
relying on tacking, not with respect to other sales by the party.
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If, for example, a donee resells shares within two years of the
gift so that he has to rely on tacking, he must take into account
and aggregate prior sales of restricted securities made by his
donor during the immediately preceding six months. If within
a month he sells additional restricted securities which he ac-
quired directly from the issuer and has held for two years, he
must take his own prior sale of the gift securities into account;
but even if it is within two years of the date of the gift, he
does not have to take into account the sales of the donor unless
they are attributable to him under the attribution rules. Thus,
if the donor were his father and they lived together, he would
take them into account; if they did not live together, he would
not take them into account.

6. Persons Acting in Concert

One of the serious limitations on the use of Rule 154 was
the Commission’s interpretation of who constituted a “person”
for the purpose of computing the quantitative limitations. The
Commission’s release interpreting Rule 154 had stated in that
regard that “consideration must be given not only to sales by
the specified control person but also the question whether such
sales are, or may be, a part of a distribution being effected by
a group of closely related persons of which the particular indi-
vidual is a member. . . . Rule 154 does not provide an exemption
for portions of group distributions . . . the offering by the group
as a whole would have to be included in a single computation.”?®
The practical implications of this in terms of Rule 154 was often
to impose the one percent (or other appropriate) limit on con-
trolling persons as a group. The careful consideration given jn
Rule 144 as to the extent to which sales by related persons and
the like must be aggregated, hopefully, if complied with should
avoid problems in this regard. However, Rule 144 does provide,
both with respect to sales by an affiliate and sales of restricted
securities by others, that sales by persons who “agree to act in
concert” shall be aggregated for the appropriate six-month
period in determining the quantitative limitation.®

The staff has stated that the “in concert” provision “is gen-
erally intended to group all persons who agree to act together
in order to sell securities.” Specifically, they have suggested that
a meeting of individuals for the purpose of discussing and ar-
ranging an orderly method of sale pursuant to Rule 144 would

90 SEC Securities Act Release No. 4669 (Feb. 17, 1964), CCH Feb. Sec. L.
Rep. 1 2920.
91 R, 144(e) (3) (F).
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appear to fall within the phrase.®? Certainly any planning among
two or more persons designed to maximize the availability of
Rule 144 would fall within the phrase. While the staff has not
raised any question concerning an agreement among sharehold-
ers to withhold shares from the market during a period in which
a registered offering is being made by them, the implication is
that any comparable agreement while shares are being offered
under Rule 144 would be viewed as acting in concert.®® While
the traditional “underwriting” is not feasible in connection with
Rule 144 transactions, an agreement by a group to channel their
shares through a single broker could well constitute acting in
concert.? Perhaps the best course to follow in this context
would be for every shareholder who is a potential Rule 144
offeror to consult his own counsel, sell through his own broker,
and scrupulously avoid any meetings or conversations with other
similarly situated shareholders concerning their plans for the
disposition of stock under Rule 144. This may pose a real prob-
lem to counsel who is accustomed to otherwise advising several
members of the group.
J. Rule 144 in Operation

1. Sales by Nonaffiliated Persons

An individual who acquired restricted shares from a quali-
fied issuer, but who is not an affiliated person of such issuer,
must first take into account if he proposes to sell such shares
under Rule 144 whether he has held and paid for the securities
for the required two-year period. He would then take into ac-
count all sales of restricted securities of the same class of the
same issuer made by him during the prior six months. He would
also review the extent to which he has made a gift, transferred
into trust, or pledged restricted securities of the same class and
of the same issuer during the preceding two years (or longer
with respect to a pledge). In the event such transactions have
taken place, he would also have to determine the extent to
which his donee, the trust, pledgee, or purchaser from the
pledgee may have sold the restricted securities in reliance on

92 Stroock, Stroock & Lavan, SEC Div. Corp. Fin. No-Action Letter
(Apr. 12, 1972), [1971-1972 Transfer Binder] CCH Fep. Sec. L. REPp.
1 78,774.

93 Damson Oil Corp., SEC Div. Corp. Fin. No-Action Letter (Apr. 13,
1972), [1971-1972 Transfer Binder] CCH Fep. Sec. L. Rep. | 78,763;
Dynarad, Inc., SEC Div. Corp. Fin. No-Action Letter (Apr. 13, 1972),
[1971-1972 Transfer Binder] CCH FEep. Sec. L. Rep. | 78,769.

94 While not directly in point, the staff has suggested that a single broker
engaged to effectuate a registered secondary distribution through an
exchange would be deemed an ‘“‘underwriter.” Texas Int'l Co., SEC
Div. Corp. Fin. No-Action Letter (Apr. 5, 1972), [1971-1972 Transfer
Binder] CCH Fep. Sec. L. Rep. | 78,792,
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Rule 144. He would finally take into account sales of restricted
securities of the same class of the same issuer made by persons
whose sales are attributable to him under the attribution rules.

Assume that A acquired common shares from XYZ Corpora-
tion in a private placement which he has held for more than two
years and now proposes to dispose of in conformity with Rule
144. A must take into account restricted shares of XYZ Corpora-
tion common that he has sold during the prior six months if sold
in reliance on Rule 144 and restricted shares sold in violation of
the registration provisions as well and aggregate such shares
with those he proposes to presently sell. Assume further that
A made a gift of a portion of his restricted securities to State
University and that State University disposed of those shares in
reliance on Rule 144 within the preceding six-month period. If
the gift had taken place more than two years prior to A’s pro-
posed sales, A could disregard such sales. If, on the other hand,
less than two years has elapsed from the date of the gift, A must
aggregate the sales made by State University. If the gift had
been to A’s son rather than to State University even if two years
had elapsed from the date of the gift, A would have to take
his son’s sales into account if the son lived with him but not
otherwise if two years has elapsed.

2. Sales by an Affiliate

If A, a controlling person of ABC Corporation, intends to
sell shares of ABC Corporation in reliance on Rule 144, he must
take into account the prior sales that he has made of ABC Cor-
poration in reliance on Rule 144 during the appropriate six-
month period. He must take into account the prior sales and the
proposed sales even with respect to securities which he may
have acquired in the open market. A nonaffiliated person in the
same context could disregard the sales of shares he acquired
in the open market since his quantitative limitations take into
account only the sale of restricted securities. Except for this fact
and the greater probability that an affiliate may have sold shares
in violation, the discussion relating to Rule 144 as applied to
nonaffiliated persons (see prior section) would also be appro-
priate. As to sales made during the prior six months by an
affiliate in reliance on the nonpublic-offering exemption, the
affiliate has a conceptual problem in that technically he is rely-
ing on the Section 4(1) exemption rather than the Section 4(2)
exemption.? The staff has expressed the view that if such trans-
actions are effected in a manner similar to private placements

95 See p. 314 at note 56 supra.
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by issuers under Section 4(2), such shares can be excluded.”®
Accordingly, if an affiliate sells shares to persons meeting the
Ralston Purina criteria, he does not have to take them into ac-
count in determining the amount he can sell under Rule 144. To
illustrate: Assume that A, an affiliate, owns 100,000 shares of
ABC Corporation of which amount he acquired 80,000 shares
from the issuer, which hence are restricted shares, and 20,000
shares in the open market, the latter not being within the defi-
nition of restricted shares since neither acquired from an issuer
nor an affiliate. If A were to resell a portion of his restricted
shares to B, a person meeting the Ralston Purina criteria, the
shares would be exempt as there has been no distribution; A
is not an underwriter in this context and B has acquired re-
stricted shares. In a comparable situation, X, a nonaffiliated per-
son, having acquired restricted shares from ABC Corporation
and reselling them to B in compliance with Ralston Purina
would not be an underwriter and B would have indirectly ac-
quired restricted shares from the issuer. If A were to resell a
portion of the shares he acquired in the open market under simi-
lar circumstances to B who acquired the shares for investment,
the transaction would be exempt under Section 4(1) rather than
Section 4(2). However, for the reasons noted above they prob-
ably do not have to be included in A’s calculations and they
are restricted shares to B as shares acquired from an affiliate
in a transaction not involving a public offering. In the identical
situation, X, a nonaffiliated person, could resell the shares he
acquired in the open market without regard to Rule 144 as X
includes only restricted shares in his quantitative calculations.

3. Sales by Donees

Prior to adoption of Rule 144, it was the position of the
Commission’s staff that a donee may be an underwriter with re-
spect to the gift securities if acquired from an affiliate of the
issuer or from one who had acquired such shares in a private
placement.®” The critical consideration in this regard is whether
to effectuate the gift it is necessary or probable that the gift
securities will be resold. Rule 144 appears to be deliberately
drafted so as to assure that gift securities will be embraced by
the rule in that, among other things, restricted securities are
defined in terms of securities acquired from an issuer or affiliate
of an issuer rather than in terms of securities purchased from

96 Harris, Beech & Wilco, SEC Div. Corp. Fin: No-Action Letter (Apr. 14,
1972), [1971-1972 Transfer Binder] CCH Fep. Sec. L. REP. | 78,773.

97 SEC Securities Act Release No. 4818 (Jan. 21, 1966), CCH Fep. Sec. L.
REP. § 2925.
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an issuer or affiliate.”® The Commission also emphasized in its
release announcing Rule 144 that one may be an underwriter
despite the fact that he did not purchase with a view to distribu-
tion if he participates in a distribution.?® Since the Commission
also announced that Rule 144 is not the exclusive means for
selling restricted securities, it is conceivable that in limited
situations a donee might be able to resell unregistered securities
without being characterized as an underwriter. However, the
Commission cautioned generally as to those relying on an ex-
emption other than Rule 144 in the resale of restricted securities
that “they will have a substantial burden of proof in establish-
ing that an exemption from registration is available.”100

A donee about to sell restricted shares in reliance on Rule
144 would determine his holding period by the acquisition date
of his donor. If he had acquired the shares from the donor with-
in the preceding two years, he would take into account any sales
made by the donor within the appropriate six-month period; if
the gift took place more than two years previously he would
take into account sales by his donor only to the extent the
attribution rules are applicable. He would also have to take into
account whether he had made a gift or transferred into trust,
or pledged the gift securities or other restricted securities and,
in such event, under appropriate circumstances whether ‘his
donee, the trust, or pledgee has utilized Rule 144 for resale of
the shares in question. Finally, in addition to his own sales dur-
ing the preceding six months, he would have to take into ac-
count sales made by persons whose sales are attributable to
him under the attribution rules.

Assume that B proposes to sell restricted shares of XYZ
Corporation acquired from A, his father, who is an affiliate of
XYZ Corporation, as a gift twenty-six months previously. The
two-year holding period is satisfied without tacking; accordingly,
B need not take into account sales made by A unless the attri-
bution rules are applicable which would depend upon whether
he is living with his father. The situation would have been
otherwise if the gift had been made twelve months previously
as in that event B would have to rely on the tacking of A’s hold-
ing period in order to utilize Rule 144. Returning to our initial
assumptions, assume further that B, eighteen months earlier,
made a gift of a portion of the securities received from A to C,

98 R. 144(a) (3).
99 Release 33-5223, under the caption “Background and Purpose.”

100 Id. at the introductory general explanation.
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his girlfriend, which she has resold in reliance on Rule 144 one
month earlier. B would have to take C’s sales into account under
the aggregation rules since C would have had to rely on the
tacking of B’s holding period. Assume that B’s grandfather who
lives with him has also resold restricted shares of XYZ Corpora-
tion of the same class during the preceding six-month period
under Rule 144; B would have to take his grandfather’s shares
into account under the attribution rules.

The aggregation rules do appear to allow a donor to leak a
substantial number of restricted shares into the market without
registration provided he can avoid the attribution rules. Thus, if
we assume that A, an affiliate of ABC Corporation, has four
adult children, all of whom reside in their own homes, and
makes a substantial gift of shares of ABC Corporation which
have been held by A for in excess of two years to each of them,
each of the children could resell the shares immediately under
Rule 144 without taking into account the shares sold by the
other donees. Thus, each might sell up to one percent of the
outstanding shares or collectively four percent of the outstanding
shares during a six-month period. If the children and/or the
donor act in concert, however, all of their shares would be
aggregated.’®! Further, although not a specific part of the rule,
the Commission has announced that the exemption provided for
by the rule is not available despite technical compliance with
the provisions of the rule if the transactions are part of a plan
to distribute securities to the public.’%? The situation described
may well come within the foregoing caveat.

The rules relating to trusts are substantially identical to
those relating to gifts and, hence, the discussion of various trust
situations immediately below may have relevance to similar
gifts not made in trust and the discussion of donees may be ap-
plicable to a gift in frust.

4. Sales by Trusts

A trust can utilize the holding period of its settlor with re-
spect to restricted securities.!®® Thus, if the settlor had held the
shares for only twelve months at the time he created the trust,
the trust would have to hold the shares for another twelve
months prior to relying on Rule 144. The holding period of
shares distributed by the trust to its beneficiaries is also de-
termined in reference to the settlor’s acquisition date.!** If the
101 R. 144 (e) (3) (F).

102 See p. 339-40 infra.

103 R. 144(d) (4) (F).
104 1d,
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trust resells the shares received from the settlor within two
years from the transfer into trust, it must take into account sales
of restricted shares by the settlor during the preceding six
months. By an apparent oversight, a beneficiary to whom shares
are distributed does not similarly have to take into account
sales by the settlor'® except under the attribution rules. The
settlor may have to take into account sales by the trust under
both the aggregation and attribution rules, but will have to take
into account sales by a beneficiary only to the extent the attribu-
tion rules are applicable. The attribution rules attribute sales
of the trust to the settlor if the settlor is a trustee or if he
and/or his wife, his relatives, and the relatives of his wife living
with him collectively own 10 percent of the beneficial interest
in the trust.’® If the shares had been distributed to a beneficiary,
whether attributed depends upon whether the beneficiary is re-
lated to the settlor or his wife and lives with them.1¢?

If we assume a fairly common family trust, transfer of re-
stricted securities in trust for the benefit of the settlor’s wife and
children, application of the aggregation and attribution rules
may vary depending upon the circumstances. The extent to
which the attribution rules come into play in connection with
a trust depends in part on who is the trustee, the living arrange-
ments of the beneficiaries, and whether or not the shares trans-
ferred into trust have been distributed to some or all of the
beneficiaries. It is also conceivable that there may be some dif-
ferences depending upon whether the settlor creates a single
trust or multiple trusts.198

Assume the settlor transfers restricted shares which he has
held for two years into trust for the benefit of his wife and
children with an independent trustee (a bank, for example).
Conceivably, if all the children reside in their own homes and
the wife is beneficiary for life with remainder to the children,
an immediate problem in terms of the attribution rules would
involve determination of whether the wife owns 10 percent or
more of the beneficial interest in the trust. This may involve
valuations based upon her age and selection of an appropriate

105 See p. 324 at notes 87-89 supra.
108 R, 144(a) (2) (B).
107 Id. (a) (2) (A).

108 While sales of affiliated trusts have to be attributed to selling share-
holders under appropriate circumstances, there are no provisions re-
quiring sales of various trusts to be attributed to each other. See, how-
ever, on technical compliance, the Commission’s general caveat at p.
339 m;fra
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life expectancy and valuation table.®® Assume alternatively that
each of the beneficiaries has the same interest in the trust;
does it make any difference whether it purports to be one trust
with five separate beneficiaries or five separate trusts? If it is
five separate trusts, each trust would have its own one percent
or other appropriate limitation and would not have to take into
account the sales by the other trusts. Conceivably, the use of
different trustees and/or different terms of the respective trusts
may determine whether they are to be regarded as one or five
trusts.’? None of the foregoing matters are specifically referred
to in the rule although they are common questions in the estate
planning area generally.

For purposes of simplicity, assume a transfer of restricted
securities which have been held for two years into a single trust
for the benefit of five children of the settlor. Assume, further,
that the trust has distributed a portion of such securities to
one of the beneficiaries in accordance with the terms of the
trust upon his attaining the age of thirty-five which occurred
shortly after the trust was created. If within two years of the
transfer into trust, the trust sells the restricted securities in
reliance on Rule 144, it must take into account any restricted
securities sold during the prior six months by its settlor. If, on
the other hand, the beneficiary to whom shares were distributed
sold such shares, he would not have to take sales by the settlor
into account if he does not live with the settlor.!!! Yet, if the
settlor had made a gift of such shares directly to him, he would
have had to take the settlor’s sales into account under com-
parable circumstances.!'* If the settlor proposes to sell shares in
reliance on Rule 144, after two years he will not have to take
the sales by the trust into account unless he is the trustee or
unless the beneficiaries living with him collectively own 10
percent of the beneficial interest in the trust.!?® In view of this

109 While the approach suggested in the text appears reasonable, as might
be expected the staff did not disagree with the suggestion that the re-
mainderman’s beneficial ownership be determined upon the basis of
the number of shares to which he would be entitled upon the expira-
tion of the life estate. Otterbourg, Steindler, Housten & Rosen, SEC
Div. Ccrp. Fin. No-Action Letter (Apr. 14, 1972), [1971-1972 Transfer
Binder] CCH FEp. Sec. L. Rep. | 78,754. This is, of course, the most
stringent possible test, and if this were intended, there appears little
reason why the rule should not have expressly so provided.

110 In the tax context, twenty separate trusts with the same trustee have
been held to be separate trusts. Each was created by a separate in-
strument and separate records were maintained as to each. Estelle
i\g%l)-is Trusts, Nos. 401-410 v. Commissioner, 427 F.2d 1361 (9th Cir.

111 R, 144 (e) (3) (D).

1271d. (e) (3) (C).

113 1d. (a) (2) (B).
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fact, a settlor undoubtedly will be encouraged to use a bank
or other independent trustee rather than act as trustee himself.
If one of the children-beneficiaries is a trustee, that child upon
selling restricted shares held by him will have to take into
account shares sold by the trust even though neither he nor
the children living with him own 10 percent of the benefi-
cial interest in the trust.!'* If the beneficiaries are children
and grandchildren of the settlor, the attribution rules may be
applicable to some of the beneficiaries and not to others.
Thus, if A and his children living with him collectively (but
not individually) have a 10 percent beneficial interest in the
trust, A in relying on Rule 144 must take into account sales of
restricted shares by the trust during the preceding six-month
period. On the other hand, if B and his children collectively (but
not individually) have a 10 percent beneficial interest in the
trust but B’s children do not live at home, sales by the trust
would not be attributable to B. The possibilities in terms of
attribution and aggregation in the trust situation are numerous.

5. Sales by an Estate and Beneficiaries of an Estate

Perhaps the most complex situation in this general context
is that of an estate which includes restricted securities held by
the decedent at the time of his death, or, if the decedent was an
affiliate, other securities of the appropriate issuer held by the
decedent at the time of his death. If the estate is not itself an
affiliate, in itself a difficult question of fact,''® the status of the
decedent as an affiliate has limited relevance. It may be of some
significance in determining whether the estate is to be viewed
as an affiliate although obviously not conclusive on this issue.
As to shares the decedent held which were not acquired from
the issuer (and, hence, which were not restricted shares), it
would appear that the estate should be able to sell such shares
without registration and without regard to Rule 144, However,
it is conceivable that the estate would be viewed as participating
in a distribution by an affiliate (now deceased) if it were to
sell such shares and as such it would be an underwriter.!t¢
As to restricted shares acquired by the estate from the decedent,
the Commission does not in this situation view the death of the
decedent as in itself changing the restricted character of the
shares. Presumably, the justification for this is the fact that
from the standpoint of investor protection, the shares were

114 1.

115 See H. BLOOMENTHAL § 4.09(3), and in particular at n.196.

116 Compare the rationalization with respect to donees generally in id. §
4.09(4).
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issued in a private transaction and have never been registered.!!?
In this context, however, assuming that the estate is not itself
an affiliate, no holding period is required and shares may be
sold in unlimited amounts under Rule 144. Nonetheless, the
other requirements of Rule 144, such as the giving of appro-
priate notice, selling in brokerage transactions and the like, are
applicable.!’® Thus, holding shares until death does not establish
investment intent in this context, but liberalizes the circums-
stances under which such shares may be resold without regis-
tration.

If the estate (or beneficiary to whom shares have been dis-
tributed) selling restricted securities acquired from the decedent
is itself an affiliate, Rule 144 with certain qualifications applies
as it would to the sale of any other shares by an affiliate. The
estate (or beneficiary) under such circumstances determines its
holding period in reference to the date of acquisition by the
decedent''® and must take into account the shares sold by the
decedent during the prior six-month period.!?® If the securities
were not restricted securities and hence no holding period is
required, it would appear nonetheless necessary for the estate
(or the beneficiary) to include in its sales securities sold by
the decedent during the prior six months, since in this one
instance the rule appears to require aggregation even in the
absence of tacking.!?! If the beneficiary who is also an affiliate
having received restricted shares from the estate sells restricted
shares of the issuer, it appears that he must include sales made
by the decedent during the prior six-month period even if he
does not sell the shares received from the estate.!?? Further,
even if the beneficiary had not received any distribution from
the estate, in selling restricted shares in reliance on Rule 144
he would have to aggregate all sales of the decedent in reliance
on Rule 144 during the preceding six months.!??

Assume that A, the decedent, was a controlling person of the
ABC Corporation and his estate includes a substantial block of
restricted stock of ABC Corporation, and that the estate controls
ABC Corporation. If the estate sells restricted securities of ABC

117 On the role of “investor protection” generally in the drafting of Rule
144, see Release 33-5223, under the caption “Explanation and Analysis
of the Rule.”

118 R, 144(d) (4) (G), (e)(3) (E). See also Release 33-5223, under the
caption “Holding Period.”

119 R, 144(d) (4) (G).

120 Id. (e) (3) (E).

121 Id.

122 Id.

123 Id,
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Corporation within six months of A’s death, it must take into ac-
count any sales made by A during the preceding six-month
period. For apparent reasons, after six months has elapsed from
A’s death there is no further possibility of aggregation. If B, A’s
son, is an affiliate of ABC Corporation and the executor of the
estate but not a beneficiary and also holds restricted securities
of ABC Corporation, he does not have to take into account under
the attribution or aggregation rules any sales made by A dur-
ing the preceding six months as he obviously, at the time of his
sales is not living with A. He must, however, take into account
in connection with his sales under Rule 144 the sales made by
the estate of restricted securities of ABC Corporation during the
preceding six months under the attribution rules.!?* Further, if
he were a beneficiary and the estate had distributed restricted
shares of ABC Corporation to him as a beneficiary and he resold
these shares under Rule 144, he would have to take into account
sales made by A during the preceding six months under the
aggregation rules. As noted above, under the aggregation rules,
he would also have to take into account if he were a beneficiary
of the estate all sales made by A during the preceding six months
even if the restricted shares sold by him were not those re-
ceived from the estate and even though none had been dis-
tributed to him.1%

There may be some situations in which, by planning, the
extent to which Rule 144 can be utilized by an estate and the
beneficiaries may be maximized. Thus, if the estate distributes
some of the shares to beneficiaries, the estate and the individual
beneficiaries will each have separate one percent or other ap-
propriate limitations, provided the attribution rules do not come
into play. The aggregation rules would be applicable to the
individual beneficaries to the extent each would have to take
into account sales made by the decedent during the prior six
months. However, absent application of the attribution rules,
the beneficiaries do not have to take into account the sales made
by each other or by the estate. In many instances, however, the
attribution rules will be applicable as some of the beneficiaries
may be executors, or be part of a related group with a 10 per-
cent beneficial interest in the estate or may be within the
relationships to each other that result in attribution.'?® The
possible variations relating to attribution and aggregation as to
an estate are numerous. The “in concert” provisions conceivably

124 Id. (a) (2) (B).

125 1d. (e) (3) (E).
126 Id. (a) (2).
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may be applicable if the estate and the beneficiaries attempt to
arrange their transactions so as to maximize the availability of
Rule 144.1?7 If the Rule 144 limits have been exhausted, an
estate may wish to consider offering shares under Regulation
A'128

6. Sales by Pledgees

A pledgee selling restricted shares pledged as collateral or
shares pledged by an affiliate may be an underwriter.!?* Rule
144 specifies the circumstances under which such pledged shares
may be resold withouf registration.’®® Rule 144 distinguishes
between shares pledged with recourse and those pledged with-
out recourse. It also assumes two applicable situations: one in
which the pledgee has sold to a private purchaser, and the
other in which upon foreclosure the securities are offered
publicly.

If the restricted shares (or other shares in the case of an
affiliate) are pledged with recourse and if the pledge is bona
fide, the pledgee (or the private purchaser) for purposes of
the holding period is deemed to have acquired the shares when
acquired by the pledgor. It should be observed that the pledge
must be bona fide; that is, presumably, with the intention to
repay and reasonable probability of repayment of the collater-
alized obligation.'® If not, presumably, the holding period would
be calculated as in the case of securities pledged without re-
course as discussed below. Any sales under Rule 144 by the
pledgee or the private purchaser from the pledgee made within
two years of the default, must take into account prior sales by
the pledgor and by each other during the appropriate six-month
period for purposes of the quantitative limitations.’*? There-
after, sales by the pledgee or the private purchaser can be
made under Rule 144 without regard to sales by the pledgor or
those made by each other except to the extent the attribution
rules are applicable which would seldom be the case. The
pledgor, until expiration of the two-year period referred to

127 Id. (e) (3) (F).

128 See discussion in H. BLOOMENTHAL § 5.05(2) (c).

129 Id, § 4.09(4).

130 R, 144(d) (4) (D), (e) (3) (B).

131 Cf. SEC v. Guild Films Co., 279 F.2d 485 (2d Cir. 1960).

132 R. 144 (e) (3) (B). However, if the pledgee (or the private purchaser)
in reliance on Rule 144 sells the shares publicly in a brokerage trans-
action, the purchaser is free to resell the shares without restriction. If
the pledgee sells in a private transaction, the private purchaser in effect
steps into the pledgee’s shoes in determining the application _of Rule
144. See Valicenti, Leighton, Reid & Pine, SEC Div. Corp. Fin. No-
Action Letter (March 28, 1972), [1971-1972 Transfer Binder] CCH Feb.
Sec. L. Rep, 7 78,761.



338 DENVER LAW JOURNAL Vor. 49

above, must take into account sales made by his pledgee or the
purchaser from the pledgee; thereafter, he may sell securities
under Rule 144 without taking into account sales by the pledgee
or purchases from the pledge.'®

If the pledge is not bona fide or if the pledge is made with-
out recourse, neither the pledgee nor the private purchaser can
tack on the pledgor’s holding period.’** In such event, the hold-
ing perioed for the pledgee commences from the date of the
pledge and for the private purchaser commences from the date
of his purchase from the pledgee. Accordingly, neither the
pledgee nor the private purchaser can sell the shares in re-
liance on Rule 144 for a period of two years from the date of
the appropriate event.!?® Thereafter, each can sell in reliance
on Rule 144 without taking into account sales by the pledgor
except to the extent the attribution rules may be applicable,
which would seldom be the case.

7. Sales by Organizations

A corporation, partnership, or other business entity holding
securities of an affiliated issuer or restricted securities of an-
other issuer, can utilize Rule 144 for the purpose of selling such
securities. It must, of course, establish its own appropriate
holding period with respect to the securities in question. Tt
ordinarily does not have to take into account sales made by
others, although certain related persons owning a 10 percent
equity interest would have to take into account under the
attribution rules sales made by the organization in reliance on
Rule 144.!3¢ However, conceivably, the corporation or other or-
ganization may own 10 percent or more of an equity interest
in an organization other than the issuer of the restricted se-
curities which also owns restricted securities, in which event
sales by such organization during the appropriate six-month
period would have to be taken into account.’®” Assume, to illus-
trate, that A Corporation and B Corporation, A Corporation’s
wholly owned subsidiary, acquire shares of XYZ Corporation in
a private placement. Assume that A owns in excess of 10 per-
cent of the common stock of A Corporation and also owns
restricted shares in XYZ Corporation. If A were to sell re-
stricted shares of XYZ Corporation in reliance on Rule 144,

133 R. 144 (e) (3) (B).
134 Id. (d) (4) (D).
135 Id,

136 Id. (a) (2) (C).
137 Id,
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he would have to take into account sales of restricted shares
of XYZ Corporation made during the prior six months by
both A Corporation and B Corporation as he owns of record
and beneficially 10 percent or more of the equity interest in
A Corporation and he owns beneficially 10 percent of the B
Corporation. If A Corporation sold shares of XYZ Corporation in
reliance on Rule 144, it would have to take into account prior
sales of B Corporation, but not of A during the appropriate six-
month period. If B Corporation sold restricted shares of XYZ
Corporation in reliance on Rule 144, it would not have to take
into account prior sales by A or A Corporation.

K. Technical Compliance and a Distribution
The Commission has cautioned as follows:138

In view of the objectives and policies underlying the Act, the

rule shall not be available to any individual or entity with respect

to any transaction which, although in technical compliance with

the provisions of the rule, is part of a plan by such individual or

entity to distribute or redistribute securities to the public. In

such case registration is required.

Conceivably, this language (although not part of the rule
itself) could be the basis for retreating from the liberality of the
rule in the event those members of the Commission’s staff
having reservations about the adoption of the rule in the present
form should dominate the regulatory scene at some future date.
It is often easier for the bureaucracy to change the ground rules
by interpretation than by amended rules. Although Rule 154
contained no limitation on utilizing it for sales within the con-
fines of the rule within successive six-month periods, the staff
interpreted such practices as constituting a distribution beyond
the confines of the rule.'®® Presumably, the foregoing warning is
not directed at that situation as the same release specifically
states, “[T]he rule permits sales within successive 6-month
periods, but no accumulation would be permitted.”!*® We have
noted that it is possible by making a series of gifts'*! and creat-
ing a number of trusts!*? for one to arrange in conformity
with Rule 144 for large blocks of unregistered securities to leak
into the market. Conceivably, this is the type of situation that
the Commission had in mind. In any event, it suggests that

138 Release 33-5223, under caption “Operation of the Rule.”

139 See H. BLoOMENTHAL § 4.09(2) at n.182. Generally staff interpreta-
tions to date as reflected by no-action letters do not appear to be unduly
restrictive or to evidence an intention to frustrate the objectives of
Rule 144.

140 Release 33-5223, under caption “Limitation on Amount of Securities
Sold.”

141 See p. 329-31 infra.

142 See p. 331-34 infra.
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considerable caution be employed in attempting to plan the
utilization of Rule 144 on a large scale’ as a means of avoiding
registration.

L. Manner of Sale

In the event reliance is placed on Rule 144, securities must

be sold in unsolicited brokerage transactions!*®* which in this
context requires strict compliance with all of the following:

(1) The broker engaged for the purpose of effectuating the
transaction must act as the agent of the seller who is
relying on Rule 144. The “broker” cannot purchase the
securities from the seller.

(2) 'The broker must be paid no more than the usual and
customary broker’s commission. The seller must compen-
sate no one other than the broker in connection with the
transaction.

(3) The seller must not solicit or arrange for the solicitation
of orders to buy the securities.

(4) The broker must not solicit or arrange for the solicitation
of orders to buy the security. This means, for example,
that the broker cannot call one of his customers and ask
him if he would be interested in buying the shares. It
also means that he must not engage in any market-mak-
ing activities with respect to the class of security since
in that event he would be making offers (and soliciting
offers) through the medium of the sheets or NASDAQ or
otherwise. A provision in earlier versions of the proposed
rule would have allowed the broker to continue to insert
quotations in an interdealer quotation service.l44 These
provisions were deleted from the rule as adopted and a
Rule 144 transaction cannot be effectuated through a
broker who is also a market-maker with respect to the
security.14%

(5) As with Rule 154, the broker can, however, make inquiry
of other dealers who are market-makers. Under Rule
154, such inquiries could be directed only to dealers who
during the previous sixty days had made a written bid or
a written solicitation of an offer to sell the security.
Under Rule 144, such an inquiry can be made of a dealer
who has indicated interest in the securities within the

143 R. 144(f) - (g).
144 Proposed R. 144(g) (2). See SEC Securities Act Release No. 5087 (Sept.

22, 1970), [1970-1971 Transfer Binder] CCH Fep. Sec. L. Rep. | 77,909.

145 R. 144(g) (2). The Commission explained that to permit a market-

maker to effectuate Rule 144 transactions “would raise questions of con-
flict with the anti-manipulative provisions of Rule 10b-6 under the
Exchange Act and accordingly has been deleted.” Release 33-5223,
under caption “Manner of Sale” at n.6. Since the text was written, the
staff has outlined a procedure under which the market-maker can with-
draw from the market for a period (generally approximately 24 hours)
and effectuate a Rule 144 transaction. Kindel & Anderson, SEC Div.
Corp. Fin. No-Action Letter (June 5, 1972), CCH Fep. Sec. L. REer.
1 78,921. The Commission has also proposed amended Rule 144(g) (2)
which would permit a bona fide market-maker in the security to ef-
fectuate Rule 144 transactions as agent for a selling shareholder without
discontinuing its market-making activities. SEC Securities Act Release
No. 5307 (Sept. 26, 1972), CCH Fep. Sec. L. Rep. { 79,001.
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preceding sixty days!46 which is broad enough to include
one who has placed quotations in the sheets,147 over
NASDAQ!48 or contacted the executing broker orally
concerning the same security.® Unsolicited brokerage
transactions can normally be effectuated through an ex-
change with respect to a listed security.150

(6) Nothing in the foregoing precludes the broker from
soliciting the selling shareholder; that is, contacting him
and suggesting he may want to sell his shares.151

In substance the typical Rule 144 transaction will be effec-
tuated by the selling security holder contacting a broker-dealer
who does not make a market in the security's? and placing a
brokerage order with him. Obviously, the selling security holder
should instruct the broker-dealer that the transaction must be
effectuated in accordance with Rule 144. The broker will then
contact a known market-maker in the security after assuring
himself that the market-maker has been in the sheets or other-
wise made a market in the security during the past sixty days
and will sell the shares to the market-maker as agent for the
selling security holder. The broker will then confirm to the
selling security holder and charge him the usual brokerage com-
mission. Alternatively, the broker could wait until someone (a
customer or other broker-dealer) contacted him offering to
purchase the security. In view of the improbability of this oc-
curring on any sort of predictable basis, this method will or-
dinarily be used, if at all, only with respect to securities as to
which there is no real market-maker or market. Absent an active
market-maker in a security, it will be difficult to effectuate a
Rule 144 transaction which may be the case as to securities of
many unseasoned companies,

M. Filing of Notice and Intention to Sell

If the selling security holder relying on Rule 144 does not
propose to sell in excess of 500 shares (or other units) and the
aggregate sale price does not exceed $10,000 during any period
of six months, there is no need to file a notice.’®® Conceivably,

146 R, 144(g) (2).

147 See H. BLooMENTHAL § 12.03(3).

148 See id. § 12.03(5).

149 The executing broker may, for example, during the prior sixty days
have sold unrestricted securities to a dealer who indicated an interest
at that time in purchasing additional shares.

150 See H. BLOOMENTHAL § 12.02.

151 The prohibited solicitation is a “solicitation of customers’ orders to buy
the securities,” not the solicitation of customers’ orders to sell. R.
144(g) (2).

152 For subsequent developments relating to market-makers, see note 145
supra.

153 R, 144(h).
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one might not have to file such a notice at the time of his initial
sales, but, due to an increase in market price or a change of
intentions might have to file such a notice before the expiration
of an appropriate six-month period. Although the rule is not
explicit, a person probably has to take into account the attribu-
tion rules in determining whether the quantitative limits that
trigger the notice requirement are applicable.’ If the selling
security holder proposes to sell 500 or more shares (or other
units) or irrespective of the number of units the aggregate sale
price may exceed $10,000 during any six-month period, he must
concurrently with the placing of his order with the broker trans-
mit to the Commission’s principal office in Washington, D.C.
three copies of a “Notice of Proposed Sale” on Form 144 which
is to be signed (manually at least as to one copy) by the person
for whose account the securities are to be sold.1%®

The notice on Form 144'%® calls for information relating to
the issuer’s IRS identification number and SEC file number
which ordinarily will have to be obtained from the issuer. It
also calls for the number of shares to be sold, aggregate market
value of the shares to be sold as of ten days prior to the filing,
and the approximate date on which the securities are to be sold.
He must include appropriate information relating to acquisition
and payment for the shares designed to establish his holding
period and he must include appropriate information as to all
securities sold during the past six months by himself, by per-
sons whose sales are attributable to him, and by persons whose
sales are required to be aggregated with his sales. Finally, he
must represent that he does not know any material adverse
information relating to the issuer which has not been publicly
disclosed.

The person filing the notice must have a bona fide intention
to sell the securities covered by the notice within a reasonable
time.’5" In the event securities covered by the notice remain
unsold after ninety days, the selling security holder must file
an amended notice.1® Presumably, the information set forth in
the amended notice would relate to proposed date of sale and
prior sales by the appropriate persons which could differ to a
degree from the original notice because of a new appropriate
six-month period. The rule is not explicit as to whether the

154 Id.
155 Id.

156 See Form 144, Release 33-5223.
157 R, 144(i).

158 Id.
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filing of an amended notice requires a redetermination with
respect to a listed security of the average weekly reported
volume of trading which is measured by reference to the four
calendar weeks preceding the filing of the notice.’%® The staff
has taken the position that a new determination is not triggered
by the amended filing; the date of the initial filing controls the
volume determination for all shares sold during the succeeding
six months.18°

N. Brokers’ Compliance Responsibilities

A broker effectuating a Rule 144 transaction must, of course,
be able to identify the situation as one involving the application
of Rule 144. Presumably, in most instances the selling security
holder will bring this fact to the broker’s attention. However,
the broker’s responsibilities with respect to the sale of unregis-
tered securities go beyond merely complying with Rule 144 after
a selling security holder has called his attention to the fact
that the shares are restricted or are being sold on behalf of an
affiliate. A broker has the responsibility of determining that
the securities he is selling can be sold without registration; if he
fails to exercise appropriate care in this regard, the broker
may be an underwriter and the sales made by him may be in
violation. For a broker to sell securities in violation of Section
5 not only subjects him to the usual sanctions, civil and crim-
inal, but to disciplinary administrative proceedings within the
SEC, the consequences of which can be extremely serious.®!

The Commission insists that each broker-dealer adopt writ-
ten supervisory procedures known to its salesmen sufficient to
assure prompt notice to supervisory officials that specific trans-
actions in this context require scrutiny.'®? As part of this pro-
cedure, the broker-dealer in opening an account for new cus-
tomers should insist that the account be opened by the cus-

159 Id.

160 Dow, Lohnes & Albertson, SEC Div. Corp. Fin. No-Action Letter
(Mar. 26, 1972), Sec. Rec. & L. Repe. No. 149:C-1 (Apr. 14, 1972).
Since the text was written the staff has reversed itself in this regard.
The quantitative limit is determined at the time of the proposed sale
notwithstanding that it is within the six months succeeding the filing
cf Form 144. Thus, if an increase in trading volume would now permit
additional sales without exceeding the 1% limitation, the selling share-
holder may by filing an amended Form 144 sell additional shares based
upon the average volume for the immediately preceding four weeks.
He would, of course, have to take into account the sales made during
the prior six months pursuant to the original Form 144 filing. SEC
Securities Act Release No. 5306, pt. VIII(A) (Sept. 26, 1972), CCH
FEp. SEc. L. REep. T 79,000.

16115 U.S.C. § T80(b) (5) (1970).
162 SEC Securities Act Release No. 5168 (July 7, 1971), CCH FEp. Sec. L.
REP. | 22,760.
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tomer himself and not some third person.!'®® The broker-dealer
must also, through routine inquiry of the selling customer, de-
termine the following:!64

Whether the customer has direct or indirect connections with

any publicly owned company or with the issuer, what his

financial condition is, whether the customer’s securities were

acquired on the open market, whether he is the true beneficial
owner of them, whether he is currently selling or attempting

to sell the same securities through other brokerage houses,

and whether he has non-public information about the issuer.

The broker-dealer cannot rely on the fact that the certificate
delivered does not include a restrictive legend.'®> The issuer
may have failed to place an appropriate legend on the certificate
or, in the case of a controlling person, the stock may have been
purchased in the open market and held by him in street name.
The amount of inquiry necessary depends upon the circum-
stances. The sale of a modest amount of a widely traded se-
curity by a customer known to the dealer whose lack of rela-
tionship to the issuer is well known to the dealer “may ordi-
narily proceed with considerable confidence.”'%¢ However, se-
curities of relatively obscure and unseasoned companies which
appear in substantial blocks are particularly suspect.’®” The
sudden appearance of optimistic information relating to the
issuer from management in these and other situations as well
as a change in control of management may be circumstances
suggesting careful scrutiny before handling a transaction.®8

A minimal determination that a broker-dealer can always
make is whether the issuer has made a registered or Regulation
A offering. If it has not, obviously reliance is being placed on an
exemption from registration. However, the fact of a prior regis-
tered or Regulation A offering does not preclude the possibility
that the specific securities were issued in an exempt transac-
tion or are being offered by an affiliate. The Commission in-
sists with respect to sales by possible affiliates that a broker-
dealer is not justified in relying on an opinion of seller’s counsel
that no control relationship exists. The dealer must make his
own investigation to determine who his seller is and whether a
control relationship exists.!®?

163 I14.
164 Id.

165 Jd.

188 Distribution by Broker-Dealers of Unregistered Securities, SEC Securi-
ties Act Release No. 4445, SEC Securities Exchange Act Release No.
6721 (Feb. 2, 1962), CCH Feb. Sec. L. REP. T 22,755.

167 Id.
168 Id. 1 22,756.
169 Id,



1973 RULE 144 345

If the broker-dealer fails to determine that he is selling re-
stricted securities or securities for an affiliate, he inevitably will
have violated the registration provisions.’’® Assuming that he
has made such a determination and the transaction is to be
handled in conformity with Rule 144, the broker has further
responsibilities if his participation in the transaction is to be
exempt. Presumably, these responsibilities become applicable
only if the securities are not sold in conformity with Rule 144;
if the Rule 144 exemption is available to the selling security
holder, the inquiry obligations of the broker would not nor-
mally come into play. However, it is nonetheless essential that
the broker establish compliance procedures to discharge the
responsibilities imposed upon him under the rule. In that event,
if Rule 144 is not available to the selling security holder, the
broker’s transaction exemption will be available to the broker.1?t
The broker’s responsibilities in this regard are to take reasonable
steps to assure that Rule 144 is applicable to the proposed trans-
action. In this regard the broker is charged with knowledge of
the information included in the Notice of Proposed Sales and
the Commission suggests that the broker obtain a copy of such
notice and retain it in his files. As a minimum, the rule requires
the broker to inquire concerning the following:172

(1) The length of time the securities to be sold have been

held by the person selling them.

(2) If practicable, the dealer should make a physical inspec-
tion of the securities. Presumably, he could rely on the
date of issuance as shown, but as noted above he cannot
rely on the fact the certificate contains no legend.

(3) The nature of the transaction in which the securities were

acquired.

(4) The amount of securities of the same class sold during

the prior six months by the appropriate persons. The ap-
propriate persons for this purpose include not only the
selling security holder, but all persons whose sales are
attributed to him and all sales which must otherwise be
aggregated with his sales.173 To satisfy this requirement a
broker-dealer will have to have someone knowledgeable
in the intricacies of the rule review each Rule 144 trans-
action and in many 1nstances interrogate the selling
security holder.

(5) Whether the selling security holder has solicited or ar-

ranged for solicitation of orders or made any payment to
any other person in connection with the proposed trans-
action.

(6) Whether the selling security holder intends to sell addi-

170 See H. BIOOMENTHAL § 4.08.

17115 U.S.C. § 77d(4) (1964); R. 144(g).
172 R. 144(g) (3) and notes thereto.

173 See Form 144, Instruction,
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tional securities of the same class through any other
means.

(7) The number of outstanding shares (or other unit) and
the relevant trading volume.

In view of the extensive compliance burden imposed on
brokers, it is probable that many brokers will refuse to handle
Rule 144 transactions at least as to orders below a specified
amount. In such event, the utility of Rule 144 will be signifi-
cantly reduced for its effectiveness from the standpoint of the
selling security holder depends upon both an active market in
the security and the willingness of brokers to effectuate Rule
144 transactions. In all probability, most dealers will require that
the selling security holder furnish the dealer with an opinion
of counsel covering many of the items listed above.

O. Issuers’ Responsibilities

The issuer has policing and disclosure requirements in con-
nection with the issuance of restricted securities which are
discussed at section IV. A. In the past, through the use of ap-
propriate legends on certificates and stop transfers orders to
the transfer agent, responsible issuers have attempted to assure
that shares issued in reliance on the private-placement exemp-
tion were not resold in violation. This is not without risk to the
issuer since the issuer may be exposed to liability if it im-
properly issues orders to the transfer agent to refuse to trans-
fer the shares in question.'™ The typical legend requires that se-
curities be registered or an exemption be available prior to their
resale and has attempted to vest considerable authority in coun-
sel for the corporation to determine whether or not an exemp-
tion is available. In many instances in the past, counsel would
insist on a no-action letter from the staff before allowing re-
stricted shares to be transferred in reliance on an exemption.
The staff has made it clear that although the means employed
for this purpose are to be determined by the issuer, it remains
responsible for assuring that shares resold in reliance on Rule
144 are actually sold in compliance with the provisions of Rule
144.17 This places responsibility on the issuer not unlike those

174 Un1iFORM ComMMEeRciaL CopE § 8-401; H. HENN, Law OF CORPORATIONS
§ 177 (1970). Cf. Kanton v. U.S. Plastics, Inc., 248 F. Supp. 353 (D.N.J.
1965). In the few jurisdictions that may not have adopted the Uniform
Commercial Code, the transfer agent may avoid liability if it acts pur-
suant to the instructions of its principal (the issuer). See Hulse v.
Consolidated Quicksilver Mining Corp., 65 Idaho 768, 154 P.2d 149 (1944).
However, Section 8-406 of the Uniform Commercial Code expressly
refuses to follow this line of cases and imposes liability on the transfer
agent as well as the issuer for a wrongful refusal to transfer.

175 Otterbourg, Steindler, Housten & Rosen, SEC Div. Corp. Fin. No-Action
Letter (Apr. 19, 1972), [1971-1972 Transfer Binder] CCH Fep. Skc. L.
REP. | 78,754.
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described in this context with respect to a broker-dealer in the
immediately preceding subsection. As a minimum, it would ap-
pear that the issuer should insist prior to authorizing the trans-
fer of restricted securities in reliance on Rule 144 that a copy
of Form 144 be filed with the issuer. In addition, an issuer will
probably also insist that the selling shareholder furnish the is-
suer with an appropriate opinion of counsel that Rule 144 was
available in connection with the sale. Presumably, this would
be the same opinion that counsel furnished to the broker if such
an opinion was, in fact, furnished. The issuer will probably want
to have such opinions reviewed by its own counsel and would
ordinarily insist that it include sufficient information from
which it could be determined whether the aggregation and/or
attribution rules come into play. The procedure established in
this regard may create some problems in terms of assuring
delivery of certificates without a legend within the settlement
date.

P. Rule 10b-6 and Rule 144

SEC v. Jaffee & Co.'" severely restricts the extent to which
a secondary distribution can be effectuated other than through
the usual syndicated underwriting arrangement. If a distribution
is involved, Rule 10b-6'"7 precludes any market-maker from par-
ticipating in a distribution. Since Rule 144 is predicated on the
assumption that the shares will be purchased in most instances
from the executing broker by the market-maker, the implica-
tions of Jaffee would suggest that such purchases violate Rule
10b-6 if a Rule 144 transaction is deemed to involve a distribu-
tion. However, the basic rationale of Rule 144 is that if securities
are sold in compliance with the rule then the persons are deemed
not to be engaged in a distribution and therefore are not un-
derwriters.!™ Accordingly, it would appear that Rule 10b-6 has
no application to such transactions. However, the term “distri-
bution” is used in a variety of contexts under the federal se-
curities laws and not necessarily always with the same meaning.
It is, therefore, conceivable that the staff might take the view
that such transactions, while not a distribution for the purpose
of defining an underwriter, may be a distribution for Rule 10b-6
purposes. It is not believed that the staff is likley to do so since

176 446 F.2d 381 (2d Cir. 1971). Discussed at length in H. BLOOMENTHAL
§ 6.17.

177 Rule 10b-6 is discussed at H. BLOOMENTHAL § 6.15.

178 R, 144(b) However, the same was essentially true with respect to
Rule 154, but the Commission, nonetheless, cautioned that a Rule 154
transaction cculd violate Rule 10b-6. Sce H. BLOOMENTHAL Y 4.09(2)
n.177.



348 DENVER LAW JOURNAL Vor. 49

in conjunction with Jaffee it would severely restrict the applica-
tion of Rule 144 and all indications are that the Commission
intends the rule to operate fully within the confines of its own
limitation.

Q. Investment Intent After Rule 144; Is Rule 144 Exclusive?

The Commission has put all persons on notice that in con-
nection with restricted securities issued after April 15, 1972, the
“change in circumstances” concept will no longer be deemed an
appropriate factor in applying the term “underwriter.”!*®* How-
ever, with respect to the resale of restricted securities acquired
before April 15, 1972, by a noncontrolling person, the Commission
will continue to take the ‘‘change in circumstances” concept into
account in determining whether such persons are statutory un-
derwriters should they choose to sell such securities other than
in conformity with Rule 144. The Commission’s staff will con-
tinue to issue no-action letters in the limited situation in which
a noncontrolling person proposes to sell restricted securities
acquired prior to April 15, 1972. The staff will not issue no-action
letters with respect to securities acquired after April 15, 1972,
but will issue interpretative letters to assist persons in comply-
ing with the new rule.18

The Commission has avoided any argument as to whether it
has authority to make Rule 144 the exclusive means through
which restricted securities can be sold without registration or
compliance with Regulation A or Section 4(2) by stating that
“the rule as adopted is not exclusive.”’8! One suspects, nonethe-
less, for most, if not all, purposes it is exclusive. The same re-
lease states that in determining whether one reselling restricted
securities outside of the rule is an underwriter, the Commission
will take into account the length of time the securities have been
held but holding “for a particular period of time does not by
itself establish the availability of an exemption from registra-
tion.”182 Further, the Commission has stated that the definitive
179 Release 33-5223, at introductory general explanation. As to nonaffili-

ates, it may be preferable to rely on old notions of investment intent
if the shares were issued prior to April 15, 1972, This would be true
with respect to (1) shares of nonqualified companies, (2) in instances
in which it is difficult market-wise to effectuate Rule 144 transactions,
and (3) in instances in which the proceeds realized from transactions
effectuated within the limitations of Rule 144 will be relatively small.
To the extent reliance can be placed on the old doctrines, it may be
that a three-year holding period will be sufficient to establish invest-
ment intent. See H. BLOOMENTHAL § 4.08(2) (d) n.155 & § 4.10(3)

n.219. However, one suspects that the staff may in addition require a
demonstration of changed circumstances in this context.

180 Release 33-5223, under caption “Operation of the Rule.”
181 Id., at introductory general explanation.
182 Id,
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two-year holding period provided in the rule “may be relied
on only in connection with sales made pursuant to the rule.”’83
The fact that Rule 237 was adopted to permit resales under lim-
ited circumstances outside of the rule for securities held for
five years, as discussed at section III infra, suggests that hold-
ing for a five-year period does not in itself establish that the
securities were not acquired with a view to distribution. Fur-
ther, although an estate which is not itself an affiliate can sell
restricted securities without regard to holding period or the
quantitative limitations under Rule 144, it must nonetheless
comply with the other provisions of Rule 144, suggesting that
holding the securities until death does not establish that securi-
ties were not acquired with a view to distribution. If holding se-
curities for five years and/or until death does not establish that
securities were not acquired with a view to distribution, and if
changed circumstances are not to be taken into account for
this purpose, it is difficult to conceive of circumstances in which
one would not be an underwriter if he sold restricted shares
outside of the confines of Rule 144 or Rule 237.

The Commission’s views in this regard are undoubtedly to
be respected by counsel and can be expected to be persuasive
with the courts. However, by shifting (quite appropriately)
emphasis to the need for investor protection which, in the Com-
mission’s view, continues irrespective of how long the securities
have been held,'®* and refusing to recognize changed circum-
stances as a factor, the language “with a view to distribution”
(emphasis added) in the definition of the term ‘“underwriter”
is disregarded. The words “with a view to” appear to require
something more than an awareness that at some future date
under some unforeseen circumstances the investor may sell
the shares in question. The language of the street with refer-
ence to investment stock —“one has to marry it” —suggests
an appropriate analogy. One acquires a wife with the awareness
that divorce is possible; however, under such circumstances one
has not acquired a wife with a view to divorce.

The context in which counsel may be tempted to raise the
issue if shares have been held for a long period of time and/or
to death or in which there has been a bona fide change in cir-
cumstances (terminal illness, for example) will involve situa-

183 Id., under caption “Holding Period.”

184 “The public has the same need for protection afforded by registration
whether the securities are distributed shortly after their purchase or
after a considerable length of time.” Id., under caption “Explanation
and Analysis of the Rule.”
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tions in which Rule 144 is unavailable because the issuer is not
a qualified company; or it is unavailable because the other per-
sons attributable to the client have exhausted its limits; or it
is realistically unavailable because the market in the security
lacks sufficient depth; or because of the low price at which the
stock sells the amount that can be realized under the quantita-
tive limitations is insignificant. In this context, rather than
meeting the Commission’s postion head-on, counsel might argue
that the Commission has said that Rule 144 is not exclusive;
the securities have been held for a long period of time which is
conceded to be a factor and the securities are being sold in
relatively small amounts without special selling efforts if such
arguments are appropriate.!8s

III. THE RULE 237 ALTERNATIVE

The Commission contemporaneously with the adoption of
Rule 144 liberalized Regulation A in certain respects!®¢ and
adopted Rule 237 as a conditional exemption from registration.!8?
While Section 237 is available with respect to qualified issuers
as well, it appears to have been adopted for the primary pur-
pose of allowing limited amounts of securities of nonqualified
issuers to be disposed of under limited circumstances without
registration or compliance with the conditions of Regulation A.
It is of very limited operation since it is applicable only to
transactions not involving a broker-dealer.!®® Accordingly, sales
would have to be made on a negotiated face-to-face basis al-
though there is nothing in the rule that precludes advertising
for or otherwise soliciting the purchaser. Conceivably a com-
mission could be paid to an agent finding a purchaser, if that
agent is not a broker-dealer, as the definition of a broker-dealer
depends upon whether one is engaged in the business of acting
as such.'®® However, for the most part sales under Rule 237 will
be made to friends, relatives, associates, and the like. Rule 237

185 Cf. WHEAT REPORT at 156.

186 See H. BLOOMENTHAL § 5.05(2).

187 Discussed in detail at id. § 5.13(2).

188 For the Commission’s announcement and explanation of Rule 237, see
SEC Securities Act Release No. 5224 (Jan. 10, 1972), [1971-1972 Transfer
Binder] CCH Fep. Skc. L. Rep. Y 78,484. Rule 237 will be 17 C.F.R. §
230.237 and is hereinafter referred to by its rule rather than its code
designation. The rule conditions the availability of the exemption on the
securities being “bona fide sold in negotiated transactions otherwise
than through a broker or dealer.”” R. 237(a) (4). However, assuming
that the shares are sold in a bona fide negotiated transaction not involv-
ing a broker-dealer, the purchaser can resell the shares through a
broker-dealer in an open-market transaction. See Otterbourg, Steind-
ler, Housten & Rosen, SEC Div. Corp. Fin. No-Action Letter (Apr. 19,
1972), [1971-1972 Transfer Binder] CCH Fep. Sec. L. Rep. | 78,754.

18915 U.S.C. § 78c(a) (4) (1970).
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purchasers, provided they are not mere conduits, may resell
the securities without restriction through normal market chan-
nels.19%0

In order for Rule 237 to be available, the issuer must be a
corporation organized in the United States with its principal
business operations in the United States. It must be and have
been during the past five years a going concern.!* The restricted
securities must be offered by someone other than an issuer or
an affiliate (controlling person) of the issuer, although restricted
securities acquired from an affiliate could be offered if the
required holding period has been met. The exemption is also
available for securities which were acquired from an issuer in
an intrastate offering.'*? The selling security holder must have
paid for and held the securities for a period of five years without
any provision for tacking.!”® Payment is defined as it is with
respect to securities being sold in reliance on Rule 144.1%¢ The
amount of securities that can be sold under Rule 237 during
any twelve month period is one percent of the outstanding se-
curities of the same class or $50,000 in aggregate gross proceeds,
whichever is the lesser. Such amount must be reduced by the
amount of any securities sold during such year by the selling
security holder under a conditional exemption (usually Regu-
lation A) and the amount of securities of the same class sold
by the selling security holder in reliance on Rule 144.1% In
determining securities sold for this purpose, the same attribution
rules as those applicable to Rule 144'"% and Regulation A7
must be taken into account.!?® The selling security holder must
file with the regional office of the Commission in which the is-
suer’s principal business operations are conducted three copies
of a notice on Form 237 signed by the selling security holder and
must also send a copy of such notice at the same time to the
issuer.’®® The notice must be on file at least ten days (exclud-
ing Saturdays, Sundays, and holidays) prior to any sales.2%

190 R. 237(a) (2).

191 I1d,

192 This follows from the fact that unlike Rule 144 it is not limited to “re-
stricted securities,” but is applicable to any securities of an appropriate
issuer held for the required holding period. R. 237(a).

193 R. 237(a) (3).

194 Id. See p. 315 & notes 57-58 supra.

195 R, 237(b).

196 For discussion of the Rule 144 counterpart see p. 321-23 supra.

197 For discussion of the Regulation A counterpart see H. BLOOMENTHAL §
5.05(2) (d).

198 R, 237(d).

1991d. (c).

200 Id,
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If the issuer of the securities is a qualified issuer and, hence,
Rule 144 is available, the selling security holder would normally
rely on Rule 144. If the selling security holder is not an affiliate
and he has held the securities for five years, there may be some
situations in which he would rely on Rule 237. If, for example,
there is no real market in the issuer’s securities and, hence, it is
necessary to solicit prospective purchasers, Rule 144 is not a
realistic alternative. Under such circumstances, he may rely on
Rule 237 so as to negotiate sales without the assistance of a
broker-dealer by soliciting friends, associates, and others. This
may be preferable to attempting to sell the securities in reliance
on Section 4(2) which would require that the purchasers meet
the Ralston Purina criteria and would start a new holding period
running.2® In other situations, it may be possible to effectuate
some sales through Rule 144, but not up to the quantitative limit.
In such event, after completing the Rule 144 sales the selling
security holder might supplement them with sales under Rule
237. However, in that event, he would have to take into account
his prior sales under Rule 144 if made within the appropriate
one-year period in determining the extent to which he can sell
securities under the quantitative limitations of Rule 237.

IV. ExXEMPTED TRANSACTIONS AFTER RULE 144
A. Private Offerings of Nonconvertible Securities

There is nothing in Rule 144 that changes the basic require-
ment of the nonpublic-offering exemption in regard to the
necessity that all offerees meet the Ralston Purina criteria.2°?
William J. Casey, Chairman of the Commission, has promised
that the Commission, having changed the underwriter concept
from one of theology to one of mathematics, will in the imme-
diate future attempt to provide ascertainable standards for pri-
vate offerings, although he cautioned that essentially those seek-
ing venture capital without registration can expect to have to
continue to look primarily, if not exclusively, to those who have
the sophistication and financial capability to assume the risk.20

The private-offering exemption is of significance to an issuer
in four different contexts:

201 See p. 316 & note 63 supra.

202 See H. BLooMENTHAL § 4.05 for discussion of the private-offering ex-
emption. Rule 144 is premised on the assumption that the shares with
respect to which the rule functions were acquired in reliance on the
exemption. See p. 307 supra.

203 Speech of William J. Casey before the Association of the Bar of the City
of New York, exerpts from which are quoted in Sec. REc. & L. Rep. No.
149: A-16 (Apr. 26, 1972). See also Speech of Commissioner Hugh F.
Owens befcre Annual Meeting of District No. 4, National Association of
Securities Dealers, reproduced in Sec. REc. & L. Rep. No. 152: G-1 (May
17, 1972). A rule, if adopted, apparently will be Rule 146.
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(1) In the situation in which the issuer is utilizing the exemp-
tion as an alternative to registration or Regulation A. In
this context, typically the offering will have to be con-
fined to institutional investors if there is to be reasonable
assurance of the availability of an exemption.204

(2) Situations in which the issuer in an isolated transaction
is offering stock in exchange for a property or other
assets.

(3) Situations in which the issuer is attempting to utilize the
private-offering exemption as a means of obtaining pre-
liminary or “seed” money, but ultimately expects to make
a registered or Regulation A offering.

(4) Situations in which the issuer is attempting to acquire a
close corporation or other closely held business by ex-
changing its stock for stock or assets.20%

Rule 144 facilitates all of the situations in which reliance is
being placed upon the private-offering exemption in that it
permits assurance to be given to the purchasers of circumstances
under which they can sell the securities they acquire from the
issuer. It does not, however, assure the availability of the exemp-
tion; in addition to compliance with the Ralston Purina criteria,
the issuer must take into account the fact that the integration
concept discussed at section IV, D below may affect the avail-
ability of the exemption particularly with respect to preliminary
financing. The Commission has reiterated its strong suggestion
-that issuers use an appropriate legend?® on stock certificates
issued in reliance on the private-offering exemption and give
appropriate instructions to its transfer agent as a policing de-
vice.29” It has also given notice that persons acquiring shares

204 See H. BLOOMENTHAL § 4.05(6) -(9).

205 The business combination situation is discussed at id. § 4.15.

206 For a specimen legend, see H. BLOOMENTHAL § 4.09, penultimate para-
graph of specimen escrow agreement. For cases giving effect to such
restrictions, see Short v. Soil Builders Int’l Corp., [1957-1961 Transfer
Binder] CCH Fep. SEc. L. Rep. § 91,188 (Tenn. Ct. App. 1962); General
Dev. Corp. v. Catlin, 139 So. 2d 901 (Fla. Dist. Ct. App. 1962). In Pru-
dential Petroleum Corp. v. Rauscher, Pierce & Co., 281 SW.2d 457
(Tex. Civ. App. 1955), the court refused to give effect to an investment
restriction because it was not on the face of the stock certificate as re-
quired by the Uniform Stock Transfer Act. In Altman v. American
Foods, Inc., 138 S.E.2d 526 (N.C. 1964), the court permitted an employee
to rescind his exercise of a stock option upon the insistence of the
corporation that the stock certificate include an “investment legend.”
See also Kanton v. U.S. Plastics, Inc., 248 F. Supp. 353 (D.N.J. 1965).
The noted cases demonstrate some reluctance to implement legends as a
policing device in this context. However, all of the cases referred to
were prior to the adoption of Rule 144 and reflect in part the same type
of concern as that expressed by the Commission (see p. 254 at note 210
infra) concerning awareness of the purchasers of the restricted nature
of the securities and dissatisfaction with the subjective criteria applic-
able prior to the adoption of Rule 144.

207 SEC Securities Act Release No. 5226 (Jan. 10, 1972). [1971-1972 Trans-
fer Binder] CCH Fep. Sec. L. Rep. | 78,483. See also SEC Securities
Act Release No. 5121 (Dec. 30, 1970), [1970-1971 Transfer Binder] CCH
FED. Sec. L. REP. § 77,943,
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from an issuer (or an affiliate), if they desire to distribute them,
should obtain a contractual commitment from the issuer to
voluntarily register under the Exchange Act and become a
reporting company.2%

Contemporaneously with the announcement of the adoption
of Rule 144, the Commission has announced that it will regard
it as a deceptive act or practice (and hence subject to the anti-
fraud provisions) for the issuer or a controlling person or any
other person selling unregistered securities in a private trans-
action to fail to inform the purchaser as to the applicable
limitations upon the resale of the securities by the purchaser.20?

The Commission stated in this regard as follows:210

The seller should inform the purchaser that the securities
are unregistered and must be held indefinitely unless they
are subsequently registered under the Securities Act or an
exemption from such registration is available. It should be
pointed out that any routine sales of securities made in re-
liance on Rule 144 can be made only in limited amounts in
accordance with the terms and conditions of that rule and that
in the case of securities to which that rule is not applicable
compliance with Regulation A or some other disclosure ex-
emption will be required.

If the issuer has no contractual obligation to register the
securities or comply with Regulation A, it will be regarded as
a deceptive practice to fail to make that fact clear to the is-
suer.?!! If the issuer represents that it will register the securities
or cover them with a Regulation A filing, it must inform the
purchaser “specifically as to the time when and the circum-
stances under which such attempt to register will be made or
compliance with such exemption will be effected.”?'? The issuer
should inform the purchaser that a legend will be placed on
his certificate upon issuance and that a stop transfer order
pertaining to the certificate will be issued to the transfer agent
if such is to be the case.?'® The issuer should also advise the

208 SEC Securities Act Release No. 5223 (Jan. 10, 1972), [1971-1972 Transfer
Binder] CCH Fep. Sec. L. Rep.  78,487.

209 SEC Securities Act Release No. 5226 (Jan. 10, 1972), [1971-1972 Transfer
Binder] CCH Fep. Sec. L. Rep. | 78,483.

210 Id.

211 4.

212 ]d. Such contractual commitment should be undertaken only with
awareness of its implications. Failure to timely comply with a con-
tractual commitment can result in a substantial liability being imposed
on the issuer. See Kupferman v. Consolidated Research & Mfg. Corp.
[1961-1964 Transfer Binder] CCH Febp. Sec. L. Rer. § 91,197 (S.D.N.Y.
1962). In any event, the issuer should carefully limit its obligations in
this respect by controlling the timing of the filing of the registration
statement and the number of instances under which it becomes obligated
to file same. On problems related to timing the filing of a registra-
tion statement, see H. BLOOMENTHAL § 7.07.

213 SEC Securities Act Release No. 5226 (Jan. 10, 1972), [1971-1972 Transfer
Binder] CCH Fep. Sec. L. Rep. { 78,483.
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purchaser as to whether it will furnish the purchaser with in-

formation needed in order to make routine sales under Rule
144 214

B. Section 3(a)(9) Exemption, Convertible Securities, and

Private Offerings

Section 3(a) (9) of the Securities Act of 1933 exempts certain
voluntary exchanges with the issuer’s own security holders.215
As to offers made pursuant to 3(a) (9) generally, Rule 144 prob-
ably will have little impact. If the offering is essentially a public
offering, the Commission will probably apply the double-stand-
ard version of the definition of “underwriter”?'¢ so that securi-
ties acquired can be freely resold by nonaffiliated persons. If
recipients are a small group so that essentially the 3(a) (9)
offering is a private placement, the Commission may, as in the
case of business combinations, treat it as a private placement
which brings Rule 144 into play. This is the distinction that was
made under the old Rule 155 as to convertible securities issued
in reliance on the Section 3(a) (9) exemption.??” An affiliate
receiving securities in an exempt transaction under Section
3(a) (9) could rely on Rule 144 in connection with the resale of
the securities. Whether such securities are restricted securities
and, hence, whether they must be held for two years prior to
resale would appear to depend upon whether the offering is
essentially a private or public one. The integration concept dis-
cussed at section IV, D infra may affect the availability of the
Section 3(a) (9) exemption.

Convertible securities issued in a private placement are sub-
ject to Rule 144 whether issued before or subsequent to April 15,
1972.218 Rule 155 is retained for the limited purpose of requiring
registration of convertible debentures issued prior to April 15,
1972, if they are offered publicly and Rule 144 is not complied
with.21® As to convertible securities, the holding period under
Rule 144 is the date of acquisition (and payment) for the con-
vertible security both with respect to the convertible security
itself and the security underlying the conversion right in the
event converted. This is a significant change which may en-
courage the use of convertible debt, but is consistent with the
relaxation of the Rule 155 requirement which generally precluded

214 14,
215 Noted at H. BLOOMENTHAL § 4.06.
216 Discussed at id. § 4.08(2).

217 Proposed Rule 155 Revised, SEC Securities Act Release No. 4248 (July
14, 1960), [1957-1961 Transfer Binder] CCH Feb. Srkc. L. Rep. Y 76,710.

218 See p. 306 & note 19 supra.
219 Id,
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public sale of convertibles without registration.?? Rule 144, on
the other hand, treats privately placed convertible securities on
the same basis as other privately placed securities and regards
for most purposes the security received upon conversion as
standing in the same place as the convertible security itself.22!

Determination of the quantitative limitations poses some
special problems with respect to convertible securities.22? If
during the appropriate six-month period only the convertible
security is sold, the limitation would be based on the amount
(percent of outstanding or relevant trading volume) of the
outstanding class of convertible securities. If the security is
converted and only the converted security is sold, the limitation
would be based upon the amount of the class of security into
which the security is convertible. One cannot, however, sell
up to the relevant limits treating the convertible and underlying
securities as two separate classes during the same six-month
period. This much appears clear. Beyond this, the rule as drafted
is ambiguous. Under a literal construction, if both convertible
securities and the securities into which convertible securities
are sold during the same six-month period, the amount of the
convertible securities sold are deemed to be the number of
shares (or other units) of the class into which they are con-
vertible and the quantitative limits are based upon that class.
The rule, however, is not explicit as to whether the class
outstanding is increased for this purpose by the number of
shares underlying all outstanding conversion rights. In either
event, since the class of securities into which convertible
is often larger, by converting the restricted convertible se-
curities as to even a few shares and selling such securities,
the selling security holder could effectively increase the quan-
titative limitations. Another (and in the light of the pur-
pose of the provision, perhaps, more reasonable) reading of
this provision would be to impose a dual test and also de-
termine whether the convertible securities sold exceed the
quantitative limit viewing the convertible security as a separate
class for this purpose.??® It is even conceivable that the con-

220 See H. BLOOMENTHAL § 4.10(5).

221 R. 144(d) (4) (B).

222 See S. GOLDBERG, PRIVATE PLACEMENTS AND RESTRICTED SECURITIES §
8.6[c] [1].

223 Since the text was written the staff has taken the position that the con-
version of debentures into a few of the underlying shares, which are sold
for the purpose of enlarging the amount of the convertible security
that can be sold under Rule 144, is a plan to circumvent the quantitative
limitations and is not permissible under the Rule. SEC Securities Act
Relea?)e No. 5306, pt. VIII(c) (Sept. 26, 1972), CCH Fep. Sec. L. REp.
1 '79,000.
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version itself might be deemed a sale of the convertible se-
curity.??* The foregoing problems arise not only in the context
of the selling shareholder selling both the convertible securities
and the securities into which convertible during the same six-
month period, but also in combining sales made by such per-
sons and others under the attribution and aggregation rules.22®
The complexities of the problem do not appear to have been
thought out in drafting this provision.

C. Intrastate Offerings

The Commission has always talked in terms of the necessity
for securities issued in reliance on the intrastate-offering
exemption??® to be found only in the hands of investors resident
of the single appropriate state upon completion of the distribu-
tion.22” Technically this is another way of saying that those
who purchase the securities must not be underwriters except
for the limited purpose of reselling to other residents of the
single appropriate state. The Commission has cautioned dealers
that to commence making a market in a security offered in re-
liance on the intrastate exemption shortly after the comple-
tion of the offering is virtually certain (particularly with re-
spect to a “hot issue”)??® to destroy the availability of the
exemption.2??

Securities issued in reliance on the intrastate exemption are
not restricted securities and purchasers could not utilize Rule
144 in connection with their resale.23® An affiliate of such an
issuer having acquired his shares in reliance on the private-
offering exemption, conceivably could, after holding the shares
for the prescribed period, resell his shares in reliance on Rule
144.231 To do so he would have to avoid integration of his shares

224 Compare with this the § 16(b) situation discussed at H. BLOOMENTHAL
§ 10.08.

225 See p. 321-26 supra.

226 For an extensive discussion of the intrastate-offering exemption, see
H. BLOOMENTHAL § 4.04.

227 See id. § 4.08(2) (b) n.146.
228 For discussion of hot issues generally, see id. § 6.16.

29 Ruling on Intrastate Exemption, SEC Securities Act Release No. 4386
(July 12, 1961), [1957-1961 Transfer Binder] CCH Fep. Sec. L. REep.
1 76,774

230 This follows from the definition of restricted securities as securities
issued in transactions not involving a public offering. R. 144(a) (3).
See p. 311 supra.

231 While Rule 144(b) provides that a broker selling any securities of an
affiliate in compliance with the conditions of the rule is not an “under-
writer,” if the affiliate acquired the securities from the issuer and failed
to hold them for the required period, he would be an underwriter
with respect to the resale of the shares irrespective of the fact that
they were otherwise sold in conformity with the provisions of Rule 144.
See p. 308 at note 25 supra.
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with the public intrastate offering;?? in such event, he could
be in a better position than the public purchaser in this context.
All of the foregoing raises a question as to whether the Com-
mission’s new interpretation of the term “underwriter,” as
espoused in conjunction with the adoption of Rule 144,233 will
be applied in the context of an intrastate offering. In the event
it is so applied, it will have the effect of indefinitely restricting
the trading market in such securities to the state in which
initially offered. While it remains to be seen as to what atti-
tude the Commission will take in this context, one suspects
that as to companies concerning which Rule 15¢2-11 informa-
tion is available,** the coming-to-rest concept and the term
“underwriter” in this context will be construed in a manner to
permit the resale of shares acquired by members of the public
in an intrastate offering after a respectable interval of, for
example, one or two years. Certainly in the past, shares issued
pursuant to the intrastate-offering exemption have made their
way into the interstate market; in some instances, fairly rapidly
and probably in violation of the Securities Act, but in other
instances they have gradually seeped into the interstate trading
markets over a period of years. The Commission has, however,
established a basis for narrowly restricting trading in securities
offered in reliance on the intrastate exemption if it chooses
to do so. In limited situations such shares, if held for five years,
could be reoffered pursuant to Rule 237 which, unlike Rule 144,
is not restricted to shares issued in reliance on the private-offer-
ing exemption,.?%

If reliance is being placed on the intrastate exemption, the
integration concept discussed in the following section must also
be taken into account.

D. The Integration Concept

In a number of situations it becomes important to determine
whether securities are to be viewed as part of the same single
issue (offering); in the event they are so viewed, they are said to
be integrated. This question arises in the context of the private-
offering exemption since an issuer cannot separate portions of
the same issue into transactions exempt under the private-offer-
ing exemption and other portions either not exempt or exempt

232 See p. 361 & notes 351-52 infra. If the securities are integrated, they
have been sold in a public offering and are not restricted securities
under Rule 144(a) (3).

233 See p. 307-08 supra.

234 See p. 310-11 & notes 37-40 supra.

235 See p. 350-52 supra.
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under another exemption.?*® Thus, two exemptions (e.g., private
offering and intrastate offering) cannot be combined in this
context, and the issuer cannot avoid liability for the private
portion of an offering if the securities are part of a single issue
which overall constitutes a public offering.?’” The question of
integration arises in conjunction with the availability of the in-
trastate offering exemption in several situations. If the pro-
moters include nonresidents, there is a question as to whether
their shares are to be integrated with the general public offer-
ing to residents and thereby destroy the availability of the
exemption.?3® If an offeror is unable to successfully complete
an intrastate offering, to now offer securities publicly pursuant
to a registration statement may result in integrating the public
offering with the prior intrastate offering and destroy the avail-
ability of the intrastate exemption.?®® An issuer having failed
to comply with the intrastate exemption because of a sale to a
single nonresident may find that integration precludes him from
continuing the offering to residents, since if integrated with the
prior offering the exemption will not be available for the sub-
sequent sales.?4® An issuer relying on the intrastate-offering
exemption for the purpose of preliminary financing may destroy
the availability of the exemption by its subsequent public fi-
nancing even if the latter offering is registered because of the
integration doctrine.?*! A Section 3(a)(9) exemption for certain
voluntary exchanges with the issuer’s own security holders?? is
also dependent upon the offering being exclusively in exchange
with its own security holders. Thus, if the issuer offers securities
for cash pursuant to a private-offering exemption or even if
the securities are registered, if they are deemed to be part of
the same issue offered in the exchange, the Section 3(a) (9) ex-

236 “Tt has been and is the Commiss