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PREFACE

This d i s s e r t a t i o n  a r o s e  out  of  a l i b r a r i a n 1h d e s i r e  f o r  o r d e r  and 

to  f a c i l i t a t e  ease  of access  to  t h e  t e x t s  of South A f r i c a ' s  t r e a t i e s ,  

fo rmer ly  a fo rm idab le  t a s k .  U n t i l  the  p u b l i c a t i o n  by th e  South Afr ican  

I n s t i t u t e  of  I n t e r n a t i o n a l  A f f a i r s  i n  1978 and 1980 r e s p e c t i v e l y ,  of my 

Index to t h e  Union of South A f r i ca  Treaty  S e r i e s ,  1926-1960 and Index to 

t h e  Republ ic o f  South A f r i ca  Treaty  Se r i e s  1961-1979, t h e r e  was no easy 

access  to South A f r i c a ' s  t r e a t i e s  f o r  the  s c h o l a r ,  lawyer o r  h i s t o r i a n .

As t h e s e  indexes  p e r t a i n  only to the  publ ished  South A f r i can  Tre at y  S e r i e s ,  

and no t  to a l l  of  i t s  m u l t i l a t e r a l  o r  b i l a t e r a l  t r e a t i e s , i t  was decided to 

embark upon a more comprehensive s tudy to encompass the  p e r io d  1806-1979.

As a complement to the  c h r ono lo g ica l  l i s t i n g  of t r e a t i e s  and i t s  index,  

an a n a l y t i c a l  component i s  a l so  provided.  For the  f i r s t  t ime,  South A f r i c a ' s  

t r e a t i e s  a r e  drawn t o g e t h e r  and p lace d ,  where p o s s i b l e ,  i n  bo th  h i s t o r i c a l  

and c o n s t i t u t i o n a l  p e r s p e c t i v e .  As t h i s  work commences i n  1806, i t  t r a c e s  

t h e  development of  B r i t i s h  c o l o n i a l  t rea ty -mak ing powers , and those  of  the  

two Boer Repub l i cs ,  the  Orange Free  S t a t e  and the  South A f r i can  Republ ic 

p r i o r  to  t h e  development of  South A f r i c a ' s  t rea ty -m ak ing  powers, 1910-1979.

I  should l i k e  to  acknowledge wi th  deep g r a t i t u d e ,  the  s u p e r v i s i o n  and 

encouragement g iven to  me in  t h i s  work by P r o fe s s o r  John Dugard, D i r e c t o r  

of  t h e  Centre  f o r  Applied Legal Stud ie s  a t  the  U n i v e r s i t y  of  th e  Wittwaters- 

rand .  I  wish a l s o  to  extend my thanks  to P r o f e s s o r  Reifcen Muslker,  U n i v e r s i t y  

L ib ra r i an ,  f o r  h i s  h e l p f u l  advice ;  to  those 'numerous l i b r a r i a n s  a t  both  the  

U n i v e r s i t y  of  the  Witwatersrand and the  Johannesburg P u b l i c  L i b r a r y ,  and i n  

p a r t i c u l a r  Shelugh de Wet and Carol  Leigh,  who have p a t i e n t l y  a s s i s t e d  me;



to  P r o f e s s o r  John B a r r e t t ,  P ro fe s s o r  P e t e r  Vale and Dr. Paul Rich fo r  

t h e i r  s u ppor t ,  to Cathy / i l j o e n  and Kathy Kovacevich f o r  typ ing  the  

manuscr ip t  so e f f i c i e n t l y ;  and to  the  Department of  Fore ign A f f a i r e ,  

i n  p a r t i c u l a r  Mr. O l i v i e r ,  f o r  a l lowing me to  a s c e r t a i n  t h e  cu r ren t  s t a t u s  

of  many of  the t r e a t i e s .

I  s i n c e i e l y  thank my f r i e n d s , Lenna J a n i c k i  who g r a c i o u s ly  gave up 

many of h e r  weekends to proofread the  manuscr ip t  w i th  me, and Elna 

Schoeman, I n t e r n a t i o n a l  Organ isa t ions  L i b r a r i a n  a t  Jan  Smuts House, who 

a s s i s t e d  me generously  wi th  both  checking and p r o o f read in g .  Specia l  thanks 

a r e  due to  my p a r e n t s ,  wi thout  whose encouragement t h i s  work would have 

remained bu t  an idea .
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( x i i )

EXPLANATORY NOTES

I  Chronological  Index

T r e a t i e s  and i n t e r n a t i o n a l  agreements ,  as we l l  as s e l e c t  s t a t e  papers
re l e v a n t  to  e x t r a - t e r r i t o r i a l  m a t t e r s ,  a r e  l i s t e d  i n  the  o rd e r  of  the
da te s  on which they were s i g n e d , Each i tem has been a l l o c a t e d  a
s p e c i f i c  number f o r  ea se  of r e f e r e n c e ,  t o g e t h e r  wi th  i t s  r e l e v a n t

B Bophuthatswuna
C Cape
N - Nata l
0 Orange F ree  S ta t e
RSA - Republ ic of  South A f r i ca
SA - Union of  South A f r i ca
T Transkei
V Vanda
Z South A f r i c a n  Republic

The Chronological  Index includ es  the  fo l lowing info rmat ion

a) Date -  y ea r ,  day,  month

( i )  Two d a t e s  d iv ided  by a s t ro k e  i n d i c a t e  an exchange of 
notes  on the  two days s p e c i f i e d ,

e .g .  1932
2 Mar/16 Mar

( i t )  Two d a t e s  jo in ed  by a hyphen i . ' d i c a t e  the  f i r s t  and l a s t  
da t es  i n  a s e r i e s  of  exchange of n o t e s .
e . g .  1956

1-15 Dec

b) I f  South A f r i c a  s igned o r  acceded to a t r e a t y  on a d a t e  d i f f e r e n t  
to the  o r i g i n a l  d a te  o f  s i g n a t u r e ,  t h i s  i s  de s ignat ed  by the  
l e t t e r s  SA fol lowed by the  dat e  of  s i g n a t u r e  by South A f r i c a ,
e . g .  1926

24 Apr
SA: 31 Dec 1932

c) Date of e n t ry  i n to  fo r c e  i s  i n d i ca t ed  b> the  second d a t e ,  un les s  
South A f r i ca  s igned or  acceded to a t r e a t y  on a d a te  d i f f e r e n t  
to the  o r i g i n a l  da te  of  s i g n a t u r e  (see  b) above ) , in  which ease 
the dat e  of e n t r y  in to  f o r c e  w i l l  take  t h i r d  p lace .
e . g .  1930

12 Apr 
11 Oct 1937

or 1930

12 Apr
SA: 9 Oct 1935 
25 May 1937



d) R a t i f i c a t i o n s  ( i f  any) a r e  i n d i c a t e d  by an R fol lowed by 
the  da t e ,
e . g .  1926

24 Apr
SA: 31 Dec 1932 
31 Dec 1933 
R: 31 Dec 1932

The term P/R has been used in  the  e a r l y  Cape t r e a t i e s  to  
i n d i c a t e  p r o v i s i o n a l  r a t i f i c a t i o n .
Place  of s i g n a t u r e

( i )

( i i )

Two places  d iv id ed  by a s t r o k e  i n d i c a t e  two places  
of s ig n in g .

e . g .  P re to r i a /W as h ing ton

I f  p laces  r e l a t e  to  one dat e  only,  the  t r e a t y  was 
signed in  two places  on the  same d a t e .  I f  two places
r e l a t e  to two d a t e s ,  the  t r e a t y  was signed on the
f i r s t  d a te  i n  the  f i r s t  p lace ,  and on the second date
in  the  second p lace .
e . g .  1942

16 Mar/4 Nov 
1 Jan 1943 
D u b l i n / P r e t o r i a

f) I t  i s  unders tood t h a t  South A f r i ca  i s  p a r ty  to  a l l  the  t r e a t i e s  
l i s t e d .  The o t h e r  p a r ty  i s  e x p r e s s ly  ment ioned,  or m u l t i l a t e r a l  
i n  c h a r a c te r ,

g) T i t l e  of t r e a t y .

h) Reference(s)  where t r e a t y  can be loca t e d .

i )  Amendments, e x t en s io n s ,  addenda,  e t c .  ( i f  any) ,
For the  u s e r ' s  convenience,  the  t r a c i n g  of  the  South A fr i can  
Tre at y  Se r i e s  i s  i n d i c a t e d  in  b ra ck e t s  to  the  same a s p e c t  of 
t he  t r e a t y .  In  the  ca se  of  unnumbered t r e a t i e s ,  the d a t e  of 
the t r e a t y  i s  g iven.

e . g .  2/1931 (23 Sept 1928; 5 /1943) .

j )  The s t a t u s  of  t r e a t i e s  between 1910 and 1979 have been checked 
a g a in s t  the ho ld ings  of  the  Department of  Fore ign A f f a i r s  and 
te rm inat ion has been i n d i c a t e d .  Should the  word terminated  
no t  appear,  the  t r e a t y  should  be considered v a l i d  as of  the 
compi la t ion d a t e  of t h i s  index.

Examples;
a) 2 Dec 
e) 10 Nov 1948
d) Rt 5 May 1948
e) Washington

f) M u l t i l a t e r a l  g)

h)

i )
j )

I n t e r n a t i o n a l  Convention f o r  
the  Regula t ion  of Whaling.
South A fr i can  Treaty  S e r i e s ,  
6/1949.
(2/1957).
S t i l l  c u r r e n t .

1



g) Arrangement concluded by the  
Governments r e p r e s en te d  a t  the  
I n t e r n a t i o n a l  Hea l th  Conference,

h) South A f r i can  Tre at y  S e r i e s ,  
25/1947.

g) Exchange of no tes  between the 
Government of  the  Union of South A f r i c a  
and the  Government of Rhodesia providing 
f o r  r e c i p r o c i t y  i n  m a t t e rs  r e l a t i n g  to 
compensat ion f o r  workmen.

h) South A fr i can  Tre aty  S e r i e s ,  12/1949.
i )  (11/1958) .  
j )  Terminated.

I I  Subject  Index

This d e t a i l e d  index fol lows an a l p h a b e t i c a l  arrangement  and cu n s i e t s  of two 
types  of main headings  ar ranged in  one s equence : -

a) Names of co u n t r i e s  p a r ty  to t r e a t i e s  w i th  South A f r i c a ,  q u a l i f i e d  by 
s u b j e c t  and r e l e v a n t  t r e a t y  number.
e . g .  AUSTRALIA

Aviat ion  SA 837

b) Subject  of the  t r e a t i e s , q u a l i f i e d  by the count ry  p a r ty  to  the  
t r e a t y  wi th  South A f r i ca .
e . g .  AVIATION

A u s t r a l i a  SA 837

c) In  the  case  of pre-1910 t r e a t i e s ,  i t  i s  ad v i s a b le  to look f i r s t  
under  the  B r i t i s h  colony, Boer r e p u b l i c  o r  t e r r i t o r y  concerned,  as 
t hese  co n ta in  more d e t a i l e d  e n t r i e s .  S lashes  denote  i d e n t i c a l  t e x t s .

d) I t  i s  unders tood t h a t  Great  B r i t a i n  was involved in  many aspe ct s  
of t rea ty -making u n t i l  1926. This a s p e c t  has n o t , t h e r e f o r e ,  been 
s e p a r a t e l y  indexed a p a r t  from e x t r a d i t i o n  t r e a t i e s .

a) 22 Ju ly  f) M u l t i l a t e r a l
b) SA: 19 Mar 1948
c) 22 July
e) New York

1949

a) 21 Jan /4  Feb f) Southern 
g) 1 Jan Rhodesia
e) Sal isbury /Cape Town

Notes

The fol lowing numbers from the  South A fr i can  T re a ty  Se r i e s  a r e  not a v a i l a b l e  
from the  U n iv e r s i t y  of the  Witwatersrand,  the Johannesburg Publ ic  L ib ra r y ,  the  
Department of Foreign A f f a i r e ,  the  S t a t e  L i b r a - /  o r  the L ib ra r y  of Par l i am en t ,  
and thus  they have been deemed not  publ ished  f o r  the  purpose of t h i s  work :-

6/1954; 9/1954; 10/1954; 2 /1 9 6 0 ;  3/1961; 7/1963; 1/1967; 9/1967; 2/1975.
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1 : BRITISH COLONIES

1.1 Colonial  C o n s t i t u t i o n a l  Development P r io r  to 1910 and Im p l i c a t io n s

f o r  Treaty-Making Powers

The development of se l f-government  in the B r i t i s h  co lo n ie s  proved 

to be a p ro t r a c t ed  i s s u e ,  and one which may conven ient ly  be d iv ided  in to  

var io us  s t a g e s , R e s t r i c t i o n  of c o lo n ia l  r i g h t s  and the  minute su p e r ­

v i s i o n  by Great B r i t a i n  over c o lo n ia l  a f f a i r s  wem g rad u a l ly  er o d ed , 

u n t i l  the colon ies  achieved a large  measure of se l f -government  culminat ing  

in independence.

In the ea r ly  phase of co lo n ia l  a d m i n i s t r a t i o n ,  Crown Colony r u l e  was 

implemented over newly acquired  or ceded possess ions .  Although S i r  

Kenneth Roberts-Wray regards  t h i s  term as vague and to be avoided,  he 

de f in e s  Crown Colony ru l e  as one in which the a u t h o r i t y  of the  Crown was 

unimpaired.^ The appointed Governor, whi le bea r i ng  r e s p o n s i b i l i t y  fo r  

d a i l y  ad m in i s t r a t i o n ,  was answerable to  the B r i t i s h  Government in  ma t te rs  

both l e g i s l a t i v e  and exe cu t ive .  He i n i t i a l l y  ru led  by proc lamat ion and 

was empowered to e n t e r  in to  t r e a t i e s  wi th n a t iv e  t r i b e s .  Lord Char les 

Somerset was a governor wi th such a u t o c r a t i c  powers ,

The B r i t i s h  Government included the  B r i t i s h  overseas p o s se s s io n s  in 

convent ions  nego t i a t ed  fo r  the United Kingdom. This was p a r t i c u l a r l y  

eviden t  in the many e x t r a d i t i o n  t r e a t i e s ,  and a l s o  in those  of t r ad e  and 

commerce, where most - favoured-nat ion  t rea tment  was extended to the

1. Roberts-Wray, S i r  Kenneth. Commonwealth and Colonia l  Law. London: 
Stevens , 1966, p. A5.



co lon ies  un les s  o therwise  s p e c i f i e d .

I n t e r - c o l o n i a l  r e l a t i o n s  were r e g u la t ed  by the i n t e r - s e  d o c t r i n e  

which was propounded in  o rd e r  to secure  imper ia l  u n i ty .  I t  meant t h a t  

a l l  agreements concluded between the se l f - g o v e rn in g  co lo n ies ,  and l a t e r  

Commonwealth c o u n t r i e s ,  were not regarded as i n t e r n a t i o n a l  t r e a t i e s  

governed by i n t e r n a t i o n a l  law.

Rep resenta t ive  government c l e a r l y  did not  s a t i s f "  the  d e s i r e  of the 

people for  se l f -government ,  and a new era  in the r e l a t i o n s h i p  between 

Great  B r i t a i n  and her  co lo n ie s  was her a lded  by the i n t r o d u c t i o n  of 

r e sp o n s ib l e  government.  The ex ecu t ive ,  formerly in the hands of the 

Imper ia l  Government, was now c o n t ro l l e d  by the  chosen r e p r e s e n t a t i v e s  of 

the people.  Colonies upon which t h i s  aytern of government was co nfer re d ,  

enjoyed g r e a t e r  l i b e r t y  of l e g i s l a t i o n ,  but  were s t i l l  s u b j ec t  in c e r t a i n  

i n s t an ce s ,  to the Imper ia l  Government.

Responsible government was the product  of the Durham Report of 1839, 

which proved to be a landmark in B r i t i s !  imper ia l  h i s t o r y .  Lord Durham 

was sent  to Canada with the express  tas< of formulat ing proposals  fo r  the 

f u tu re  government of the  coun try ,  as a r e s u l t  of the r e b e l l i o n s  of 1837 

over the oper a t ion of r e p r e s e n t a t i v e  i n s t i t u t i o n s .  Lord Durham's 

i n v e s t i g a t i o n s  revealed  a cons tan t  c o n f l i c t  between the  execut ive  and the 

l e g i s l a t u r e  and fo r  t h i s  reason he proposed t h a t  the Governor should chose 

m i n i s t e r s  who had the conf idence  of t h e i r  l e g i s l a t u r e s .  He did not envisage 

t h a t  these m in i s t e r s  should accept  r e s p o n s i b i l i t y  for  m a t te rs  of Imper ia l  

concern such as c o n s t i t u t i o n a l  amendments, external  a f f a i r s ,  e x t e r n a l  

t r a d e ,  defence and the l i k e ,  but he considered they should be r e spons ib le
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in a l l  l oca l  m a t t e r s .  As a consequence of t h i s  Repor t , the North 

American co lonies  received  se l f -government .  This was l a t e r  extended

to A u s t r a l i a ,  New Zealand and South A f r i c a .
2

According to St rong,  t h i s  method of solving  the problem of cont inued 

connection between B r i t a i n  and he r  co lon ies  went much f u r t h e r  than i t s  

o r i g i n a t o r s  in tended.  As mentioned p re v io u s ly ,  the Imper ia l  Government 

did not  immediately r e l i n q u i s h  a l l  co n t ro l  over the co lon ies  by the 

g ran t ing  of se l f -government .  This was r egu la ted  by the  Colonia l  Laws 

V a l i d i t y  Act of 1865 which 'was passed to make c l e a r  the exact  force  of 

the vague ru le  imposed from the  beginning of co lo n ia l  l e g i s l a t i o n  on 

l e g i s l a t u r e s  t h a t  t h e i r  l e g i s l a t i o n  was to be in  accord wi th the 

p r i n c i p l e s  of English l a w . 1  ̂ As t h i s  proved d i f f i c u l t  to en fo rce ,  the  

B r i t i s h  Government c l a r i f i e d  the  i s sue  'by making i t  c l e a r  t h a t  

repugnance of co lo n ia l  l e g i s l a t i o n  was to be confined to repugnance to 

s t a t u t o r y  enactments , inc lud ing  o r d e r s ,  r u l e s , and r e g u la t io n s  made under 

such measures which were e x p l i c i t l y  or by necessary  intendment ap p l i c a b l e  

to the c o l o n i e s » The Imper ia l  Government reserved the r i g h t  to 

l e g i s l a t e  fo r  the whole Empire and the co lonies  were p laced under 

r e s t r i c t i o n s  concerning j u d i c i a l  appea l s ,  and execut ive  a c t i o n  in f o r e ig n  

a f f a i r s . This r e in fo rce d  the c o n t r o l l i n g  inf luence  of the Imper ia l  

Government and the e s tabl ishm en t  of un i fo rmity  in Colonia l  p o l i c y .  

D e clar a t ions  of peace and war s i m i l a r l y  r e s t e d  wi th the Imper ia l  Government.

2. Strong , C.F. Modern P o l i t i c a l  C o n s t i t u t i o n s ,  6th Ed. London: Sidgwick 
and Jackson,  1963, p. 243.

3 - Keith ,  A. The Dominions as Sovereign S t a t e s . London: Macmillan,
1938, p. 73.

4. Keith,  A. op. e i t .  p. 73.
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THe co lonies  were thus forbidden to pass laws with e x t r a - t e r r i t o r i a l  

e f f e c t .  These included e x t r a d i t i o n ,  bankruptcy,  n a t u r a l i z a t i o n ,  f o r e ig n  

en l i s t m e n t ,  merchant shipping and copyr ig h t .  A ss is tance  in these m a t t e rs  

was re q u i r ed  from the Imper ia l  Par l iament  by l e g i s l a t i n g  fo r  the whole 

Empire,  or  by coming to the help  of s p e c i f i c  c o lo n ia l  l e g i s l a t u r e s . 5 

The Imper ia l  Par l iament r e t a in e d  exc lu s ive  c o n t ro l  over fo re ign  r e l a t i o n s  

of a p o l i t i c a l  nature* Al l  t r e a t i e s  of t h i s  na tu re  concluded by the 

Crown, on the advice of the Imper ia l  M in i s t ry ,  were b inding on the co l o n i e s .  

The r i g h t  of sepa ra te  adherence by c e r t a i n  co lo n ie s  only was recognized 

m  c e r t a i n  t r e a t i e s ,  but t h i s  was not  always adop ted , Co-opera t ion wi th 

c o l o n i a l  governments however, was imperat ive  where i t  e n t a i l e d  an a l t e r a t i o n  

in  the  law of the land,  or in i s su e s  concerning B r i t i s h  c i t i z e n s . Such 

t r e a t i e s  n e c e s s i t a t e d  l e g i s l a t i o n ,  e i t h e r  in the form of the Imper ial  

Par l iament  providing for  the e n t i r e  Empire, or by l e g i s l a t i o n  enacted by 

the colony concerned.

A g r e a t e r  degree of autonomy developed in r e s p ec t  of commercial and 

t e c h n i c a l  t r e a t i e s .  Canada aga in  proved to be the  f o r e ru n n e r♦ In the 

s o - c a l l e d  Reciproc i ty  Treaty ,  a t rade  agreement was concluded between 

Canada and the United S ta te s  in 1854. Lord E lg in ,  Canadian Governor- 

General  ac ted  e s s e n t i a l l y  as reques t ed  by h i s  m i n i s t r y ,  in accordance wi th 

the system of re spons ib le  government . The t r e a t y  was B r i t i s h  in form 

' . . .  but  i t  recognized th a t  each p a r t  of the Empire was d i s t i n c t  in 

i n t e r e s t s  and i t  d e f i n i t e l y  e s t a b l i s h e d  the d o c t r i n e  that  i t  was proper  

t h a t  s p ec ia l  t r e a t i e s  should be neg o t i a t ed  for  co lonies  which requi red  

them.

5. Lewis, M. The In t e rn a t io n a l  S ta tus  of the B r i t i s h  Sel f -Governing 
Dominions, B r i t i s h  Yearbook of In t e rn a t io n a l  Law, v o l .  3, 
1922/23, p. 22.

A. Kei th,  A. op. o i l ,  p. 18.
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In 1859 the Canadian Government proposed to e s t a b l i s h  n gene ra l  

a l l - r o u n d  p ro t e c t iv e  t a r i f f  a g a in s t  imported goods,  This t a r i f f  was to 

apply  not  only to goods from fo re i gn  c o u n t r i e s  but a l s o  goods from o th e r  

B r i t i s h  co lo n ies ,  and even from Great  B r i t a i n  i t s e l f .  This T a r i f f  Act 

was approved,  a f t e r  some demur, by Great  B r i t a i n  and proved to be an 

impor tant  v i c to r y  in the co n t ro l  of i n t e r n a t i o n a l  t rade .

In 1870, an address  was in t roduced in  the  Canadian House of Commons 

urging  the  n ec es s i ty  of ob ta in in g  from the  Imper ia l  Government, powers 

which would enable the Canadian Government to e n t e r  in t o  d i r e c t  communi­

c a t i o n  wi th o ther  B r i t i s h  p o sse s s io n s ,  and wi th  fo re ign  powers over t r ad e  

and commercial i s sues ,  An amendment was c a r r i e d  emphasizing the need ' f o r  

con cur re n t  ac t i on  of the Imper ia l  and Canadian Governments. ' ^

In 1871, S i r  John Macdonald, Canada 's  Prime M in i s t e r  was appointed  to 

serve  as a B r i t i s h  de lega te  on a J o i n t  High Commission with the  Uni ted 

S t a t e s  of America, This was concerned,  i n t e r  a l i a  wi th the A t l a n t i c  

f i s h e r i e s  of Canada, Macdonald obta ined r e s u l t s  fo r  Canada in the  so-  

c a l l e d  Treaty  of Washington (1872) which would not  have been ob ta ined  had 

he not been p re sen t .  In the pe r io d 1871 to 1873 A u s t r a l i a  a l s o  expressed 

i t s  d e s i r e  t r  see the treaty-making power modif ied ,  to al low the  Colonies 

to make r ec ip ro ca l  t rade  agreements,  In 1877 an agreement was reached 

between Canada and the Imper ia l  Government, t h a t  commercial t r e a t i e s  

concluded by Great B r i t a i n  would not  a u to m a t i ca l l y  apply to Canada, This 

agreement was immediately extended to a l l  B r i t i s h  s e l f - gove rn ing  co l o n i e s .

7. Tupper, S i r  Char les ,  Treaty-Making Power of the Dominions, S o c i e ty 
of Comparat i v e Leg i s l a t i o n . Journa l , January 1917, p . * .



All i.uch t r e a t i e s  t h e r e a f t e r  conta ined a c l ause  providing f o r  s ep a ra te  

adherence wi th in  a pe r io d  of two y e a r s . This r i g h t  was f i r s t  ex e rc i sed  

in 1882 in a t r e a t y  between Great B r i t a i n  and the now defunct  s t a t e  of 

Montenegro,

By 1884, the  n e g o t i a t i o n  of t r e a t i e s  reached a s i g n i f i c a n t  mi le s tone

when i t  was agreed t h a t  the  Colonia l  r e p r e s e n t a t i v e  had the  power to

s ign a t r e a t y  t o g e th e r  wi th  the  B r i t i s h  ambassador.  Since 1854 i t  had

been the  p r a c t i c e  to a s s o c i a t e  a Colonia l  r e p r e s e n t a t i v e  wi th the B r i t i s h

ambassador to the coun try  concerned,  during the n e g o t i a t i o n s  on commercial

t r e a t i e s ,  fh is  Imper ia l  a s s i s t a n c e  was f u r t h e r  g r e a t l y  modified as a

r e s u l t  of the Colonia l  S ec r e t a ry ,  Lord Ripon 's  re ply  to the  proposa ls  of

the Colonial  governments assembled a t  the Ottawa Colonial  Conference of
81894, He l a i d  down impor tant  p r i n c i p l e s  in h i s  Dispatch of 28 June 1895 

which were to govern r e l a t i o n s  unt i l  the Great War.

These p r i n c i p l e s  may be summarized as fo l lows .  Lord Ripon a s s e r t e d  

th a t  the  colon ies  n e i t h e r  d e s i r e d ,  nor would i t  be p o ss ib le  to g ive them 

the t r e a t y  power, s ince  t h a t  would r e s u l t  in  the d e s t r u c t i o n  of Imper ia l  

: n i t y . Secondly, t h a t  s e p a ra t e  t r e a t i e s  could prope r ly  be made fo r  

colon ies  which d e s i r e d  them. Th i rd ly ,  t h a t  in such t r e a t i e s  co lon ies  

should not  accept concess ions  which would opera t e  d e t r i m e n t a l l y  to the 

i n t e r e s t s  of the o th e r  p a r t s  of the Umpire. F ou r t h l y ,  t h a t  any con­

cess ions  made to fo r e ig n  powers should be extended fo r thw i th  to a l l  o the r

8 . Dispatch from the Sec re t ary  of S ta te  fo r  the Colonies to the 
Governor-General  of Canada, the Governors of the 
A u s t r a l a s i a n  Colonies (except  Western A u s t r a l i a )  and the 
Governor of the Cape of Good Hope. Great B r i t a i n ,
Pari  lament . Command Papers,  C« 7824 of Ju ly  1895.
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powers e n t i t l e d  by t r e a t y  to m os t - f avoured -n a t ion  t r e a t m e n t ; and f i n a l l y  

t h a t  such concessions should be granted g r a t i s  to o the r  p a r t s  of the  Empire.^

The a u t h o r i t y  to n e g o t i a t e ,  s ign  and r a t i f y  such t r e a t i e s ,  remained the 

p r e r o g a t iv e  of the Imper ia l  Government, consequent ly  t h i s  method was s t i l l  

no t  e n t i r e l y  s a t i s f a c t o r y  to the c o l o n i e s .

Complementary to the r i g h t  of s ep a ra te  adherence,  was the  r i g h t  of 

sep a ra t e  wi thdrawal .  This appeared much l a t e r  and i t  was only in  1899 th a t  

co lo n ie s  were granted t h i s  r i g h t ,  which f i r s t  appeared in a t r e a t y  concluded 

between Great B r i t a i n  and Uruguay. I t  e n t a i l e d  g iv ing one y e a r ' s  n o t i c e  and 

a l s o  ensur ing th a t  by such a w i thdr aw al , the v a l i d i t y  of the  t r e a t y  fo r  the 

e n t i r e  Empire was not a f f e c t e d .

In 1907, the co lonies  won f u r th e r  concess ions  when i t  was agreed th a t  

the  Colonial  r e p re s e n t a t i v e  could n e g o t i a t e  t r e a t i e s  wi thou t  the a s s i s t a n c e  

of the B r i t i s h  n e g o t i a t o r .  S ignature  was s t i l l  in the hands of the  Imper ial  

Government, as was r a t i f i c a t i o n  a f t e r  j o i r t  c o n s u l t a t i o n  between both  the 

Colonia l  and Imper ia l  r e p r e s e n t a t i v e s , Canada ci rcumvented t h i s  method of 

co n t ro l  by en te r ing  in to  a s e r i e s  of informal  agreements , which were followed 

by l e g i s l a t i v e  ac t i on  but  not concluded as formal t r e a t i e s .

Colonial  r e p r e s e n t a t i v e s  were permi t t ed  to p a r t i c i p a t e  in i n t e r n a t i o n a l  

conferences  of a n o n - p o l i t i c a l  and a d m i n i s t r a t i v e  n a t u r e . An example of 

t h i s  was the Universa l  Pos ta l  Union where co lo n ie s  were a b le  to e x e r c i s e  a 

vote .

These hard-won r i g h t s  did n o t , however, confer  i n t e r n a t i o n a l  l ega l  p e r s o n a l i t y  

on the co lo n ies .  Many of the t r e a t i e s  d i r e c t l y  n eg o t i a t ed  by the co lonies  

were mainly of minor importance.  Oppenheim s t a t e s  th a t  the co lon ies

a l though in a somewhat anomalous p o s i t i o n . . .  simply exe rc i s ed  fo r  the 

mat , ' rs  in ques t ion the t rea ty-making power of the mother country  which had

been to u-.it extent  de legated  to them. ' ^

9. P r i n c ip l e s  sutron.trized in Keith ,  A. op. c i t .  p. 8.

10. Oppenheim, I,. I n te rn a t io n a l  Law, vol .  1, 8th e d . London: Longmans,
1953, p. 198.
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1, 2 Cape Colony

1.2.1 C o n s t i t u t i onal Development and Treaty-MakinR Powers 

The peaceful  i s o l a t i o n  enjoyed by the Cape Colony s ince  i t s  e s t a b l i s h ­

ment in 1652 as a refreshment  s t a t i o n  f o r  Dutch East  India  t r a d e r s  on route  

from Europe to I n d i a , came to an end in the l a t e  e ig h teen th  c e n t u r y , I t s  

s t r a t e g i c  p o s i t io n  decreed t h a t  i t  became a pawn on the p o l i t i c a l  ch es s ­

board and i t  was twice occupied by the B r i t i s h  dur ing the  Napoleonic wars 

in 1795 and 1806 (Treaty no. Cl) a. formally eded by the Nether lands

to Great B r i t a i n  in 1814 (Treaty

As was customary with r e c e n t l y  conquered or nevly ceded pos ses s ions

to Great B r i t a i n ,  Crown Colony ru l e  was implemented. I t  i s  desc r ib ed  by

Hahlo and Kihn as ' the c e n t r a l i s i n g  of governmental powers in a Governor

v i r t u a l l y  a l l  powerful save as to d i r e c t i o n s  from a Colonial  S ec re ta ry

n inety  days '  s a i l  away. Subject  to orde rs  in co u n c i l ,  l e t t e r s  patent

and the Royal i n s t r u c t i o n s ,  he l e g i s l a t e d  a t  h i s  good wi l l  .m,l pha . su re

by pr oc lam at ion . 1 He was fur thermore re sp o n s ib l e  fo r  making a* j u t m u i t s ,

suspending or d ismiss ing a l l  o f f i c i a l s  o th e r  chan the P re s id en t  of the

High C our t , hear ing cr iminal  appeals  wi th the a s s i s t a n c e  of two a s s e s s o r s ,

and sub ject  to a f u r t h e r  appeal  in c e r t a i n  cases to the J u d i c i a l  Committee

of the P r w y  Council ,  could s i t  wi th the Lieu t e n a n t—Governor as a cour t  of

c iv i c  appeal .  He could a l so  d i sp u te  the con trol  cf the t roops with the 
2

G enera l .

1. Hahlo, II, R, and Kahn, I.. The Union of South A f r i ca .  London;
S tevens , 1960, p. 51.

2. Walker, h . A His tory  of Southern M r i c a .  London: Longmans
1959 , p .  140-1/.] .
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The prolonged pe r io d of Crown Colony ad m i n i s t r a t i o n  was punctuated 

by seve ra l  important  c o n s t i t u t i o n a l  and j u d i c i a l  changes which a r e  

impor tant  as they both e s t a b l i s h e d  the p a t t e r n  of development f o r  the 

Colony, and they were p a r t l y  re sp o n s ib l e  fo r  the Great  Trek and the 

subsequent  break-up of the Colony. Changes to be noted are  the  i n t r o ­

d uc t ion  of an Advisory Council in  1825, s i m i l a r  in  na tu re  to one e s t a b l i s h e d  

in  New South Wales two years  p rev io u s ly .  I t  comprised the Governor,  the 

Chief  J u s t i c e  and lead ing  o f f i c i a l s  such as the Colonia l  S ec r e t a ry ,  the 

O f f i c e r  Commanding, the  Deputy-Quar termaster  General ,  the Auditor-General 

and the T reas ure r .  Ordinances were t h e r e a f t e r  to be passed i n s t e a d  of the 

proc lamat ions  i ssued by the  Governor a lone .  His a u t o c r a t i c  power was not 

f u l l y  c u r t a i l e d  however, as he r e ta in e d  the r i g h t  of independent  a c t i o n  

dur ing  an emergency, and could r e j e c t  the advice of the Counci l.  I t  did not 

s a t i s f y  the growing demand fo r  r e p r e s e n t a t i v e  government but as Marquard 

i n d i c a t e s  . . .  i t  was the beginning of the long process  of pass ing  from the 

government by one man to pa r l i amen ta ry  r u l e ;  and the o f f i c i a l s  whose advice  

had been r e je c t e d  had the r i g h t  to record t h a t  f a c t . ' 3

1828 wi tnessed the r i g h t  to a f r ee  pre ss  and loca l  a d m i n i s t r a t i v e  and 

j u d i c i a l  systems were reformed.  A s t a b l e  j u d i c i a l  system was ensured by the 

e s tab l i shm en t  of a Supreme Court  with the Chief J u s t i c e  and two judges  

independent  of the execu t ive;  an A t torney -Genera l ; the i n s i s t e n c e  tha t  

judges  now had to be q u a l i f i e d  lawyers and the es tab l i shment  of the  jury  

system.  In local  a d m i n i s t r a t i o n  r e s id e n t  m a g i s t r a t e s  replaced the  former 

post  of la nddro s t .  They were granted l imi ted  j u r i s d i c t i o n  in both c i v i l  and 

c r im ina l  ca ses ;  and appeals  lay from the c i r c u i t  c o u r t s  to the Cape Town

3. Marquard, !,. The Story of South A f r i c a . I.ondon: Faber and Faber
I'lhh, p. 115.
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Supreme Court ,  and from thence to the B r i t i s h  Pr ivy  Council .

In 1834 l e t t e r s  pa t en t  were i ssued fo r a  nominated L e g i s l a t i v e  C ounc i l , 

and S i r  Benjamin D'Urban was r e spons ib le  fo r  p u t t i n g  the new c o n s t i t u t i o n  

in to  e f f e c t .  I t  s e t  the  p a t t e r n  fo r  the  next  twenty year s .  I t  comprised 

an Executive  Council  of the  Governor and four  o f f i c i a l s  and a L e g i s l a t i v e  

Council  which a l s o  included the same o f f i c i a l s ,  the  At torney-General  and 

from f i v e  to  seven u n o f f i c i a l  nominees. I t s  consent  was necessary  for  

l e g i s l a t i o n  and in theory  the  Governor ' s powers were considerably  c u r t a i l e d  

but  he r e t a i n e d  both the d e l i b e r a t i v e  and c a s t i n g  vo te ,  and he cont inued to 

wie ld g r e a t  power. The Crown reserved the  r i g h t  to l e g i s l a t e  over the 

Colony and of d i sa l lowanc e.  All ordinances  were sub ject  to Crown approval  

w i th in  a t h r e e -y e a r  p e r io d ,  f a i l i n g  which they would au tom at ica l ly  l apse .

In 1849 the d e c i s io n  to confer  r e p r e s e n t a t i v e  government was reached,  

and in 1853 the neces sary  formal s t eps  were completed lo r  the implementation 

of a new c o n s t i t u t i o n .  This provided for  a bi  camera1 system in the form of 

a House of Assembly and a L e g i s l a t i v e  Counci l ,  both e lec ted  by males over 

the age of twenty one i r r e s p e c t i v e  of colour  who earned 150 per annum, or 

who owned p ro pe r t y  wi th a r en ta b le  value  of £25 a yea r .  Voting was on an 

o ra l  b a s i s .  The upper house or  L e g i s l a t i v e  Council  comprised f i f t e e n  

members, e ight  i ted by the Western and seven by the Eastern  D i s t r i c t , and 

p re s ided  over by the  Chief J u s t i c e .  The House of Assembly was composed of 

f o r t y - s i x  members ho ld ing o f f i c e  for  a f i v e - y e a r  per iod dependent on the 

House being d i s so lved e a r l i e r  or s imul taneously  wi th the Counci l . The 

Governor ' s  powers were narrowed and included the power to d i s so lv e  p a r l i a ­

ment, to veto  l e g i s l a t i o n ,  or to re serve  i t  for  the  approval or d i sapprova l  

of the Crown. The u l t im a t e  power of the Imperial  Parl iament  remained 

unimpaired (corresponding to the p rov i s ion s  of the  Colonial  Laws V a l i d i t y
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Act of 1865), and Orde rs- in-Counci l  when used t h e r e a f t e r  ' r e l a t e d  to 

e x t r a - t e r r i t o r i a l  mat te rs  or  those a r i s i n g  from i n t e r n a t i o n a l  convent ions  

wi th  regard to which the loca l  l e g i s l a t u r e  had no competence.

The 1853 C o n s t i t u t i o n  served the Cape u n t i l  Union in  1910 but  there 

were seve ra l  important amendments. A s e l e c t  committee of the Assembly in 

1855 found t h a t  re sponsib le  government could be implemented simply by 

amending Sect ion 79 of the C o n s t i t u t i o n ,  thus enabling the Execut ive  Council 

to hold s e a t s  in the L e g i s l a t u r e . The advent  of f u l l  re sp o n s ib l e  govern­

ment,  d e sp i t e  the fac t  t h a t  North America and A u s t r a l i a  had long achieved 

t h a t  s t a t u s ,  was delayed u n t i l  1872 when i t  passed by a s in g l e  v o te .

Post  1872 c o n s t i t u t i o n a l  developments included the a l t e r a t i o n  of P a r l i a m e n t ' s  

composi t ion ,  a t igh te n in g  of the l i b e r a l  f r a n ch i s e  q u a l i f i c a t i o n s ,  the 

i n t r o d u c t i o n  of a s e c re t  vo t ing  b a l l o t ,  and the c l e a r e r  d e f i n i t i o n  of the 

r i g h t s  and p r i v i l e g e s  of  the two houses by the  Powers and P r i v i l e g e s  of 

Par l iament  A c t , 1883.

1.2.2 Boundaries and T r e a t i e s  wi th Loca l  Chiefdoms

The boundary l ine  around the refreshment  s t a t i o n  e s t a b l i s h e d  a t  the 

Cape was o r i g i n a l l y  demarcated by a b i t t e r  almond hedge plan ted  to conta in  

the  s e t t l e m en t .  The boundar ies  soon expanded e s p e c i a l l y  a f t e r  1657 when 

s e l e c t e d  ser van t s  of the Dutch East India Company were granted ' l e t t e r s  of 

freedom' which enabled them to s e t t l e  permanent ly a t  the Cape as farmers ,  

t r a d e r s  or a r t i s a n s .  The v i l l a g e s  of S te l le nbosch ,  Swellendam and

4. Cambridge His tory  of the B r i t i s h  Empire, vol .  8 . Cambridge: 
Cambridge U n ive r s i t y  P r e s s , 1963, p. 386.

5. Hahlo, II. and Kahn, E. on, c i t .  p. 55.
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Graa ff -Reinet  were e s t a b l i s h e d  in  11)79, 1746 and 1786 r e s p e c t i v e l y .  The 

borders  e x i s t e n t  by the end of the e ight ee n th  cent '  ry have been def ined  

as the fo l lowing:  ' . . .  in  the West by the A t l a n t i c ,  in the  East  by the

Fish  River ,  and in  the South by the Indian Ocean, and in the  North by the 

p l a in s  borde r ing the Orange R i v e r . 1^

The n ine tee n th  centu ry  wi tnessed an enormous ex tens ion  by the  whi te 

popu la t ion  of i t s  t e r r i t o r y .  I t  was, however, only by the l a t t e r  h a l f  of 

t h a t  century  th a t  the  Cape could be considered as r e l a t i v e l y  u n i f i e d ,  

having i n c re a s in g ly  drawn the b lacks  on i t s  f r o n t i e r s  under  i t s  j u r i s ­

d i c t i o n .  The r e s o lu t i o n  of the problem on the e a s te rn  f r o n t i e r ,  as w i l l  

be seen,  proved to be a p r o t r a c t e d  and conten t ious  i s s u e ,  spanning the 

century  1778 to 1878 and punctuated  by sporadic  w a r f a r e . The problem owed 

i t s  incep t ion  to the  i n c re a s in g  con tac t  between the Xhosa and the c o l o n i s t s .  

This proved con tra ry  to Dutch East  India Company p o l i cy  which f a i l e d  to 

combat i n t e r a c t i o n ,  as did succes s ive  B r i t i s h  governments. This was 

r e f l e c t e d  in  the ever  changing f r o n t i e r  p o l i c i e s  which Davenport  s u c c in c t ly  

summarizes as 1 the blockhouse system and the m i l i t a r y  v i l l a g e ;  the b u f f e r  

s t r i p ,  the f r o n t i e r  of no o u t l e t s  and the t rad ing pass ;  the  t r ad e  f a i r ,  

miss ion s t a t i o n ,  h o s p i t a l  and s c h o o l ; the spoor law, the t r e a t y  system,  

the government agent and the m ag i s t r a t e  -  a l l  these were t r i e d  in v a r io us  

combinat ions,  in a b id  to mainta in  orde r  and peaceful  c o - ex i s t e n ce  a t  the 

meeting po int  of two d i s p a r a t e  but  competing c u l t u r e s . 1 ^

Coloni s t s  reached the Great  Fish  River by the 1770's and, wi th both

6. Hahlo, H. and Kahn, E, op. c i t . p. 3.

7. Davenport , T.R.H. South Afr ica :  A Modern His to ry .  Johannesburg:
Macmillan, 1977, p. 99.
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minor and temporrry a l t e r a t i o n s ,  t h i s  remained the e a s t e r n  boundary 

u n t i l  1847. Border f r i c t i o n  was exacerbated  by the f a c t  t h a t  d e f i n i t i o n  

of the Fish River boundary was ambiguous. Governor von P le t l e n b e r g  in 

va in  at tempted an agreement wi th  the Xhosa in  1778 by demarcat ing a l i n e  

between the Cape and the Xhosa wi thout  taking in to  c o n s id e r a t io n  t h a t  

many of the Xhosa had permanent homes to the west  of the  l i n e !  His was 

the  a t t i t u d e  tha t  they 'had no " r i g h t "  to be t h e r e ,  having c e r t a i n l y  no 

organised  " s t a t e "  to i n s i s t  on p r i v a t e  r i g h t s  of occupancy in  the  "annexed" 

country .

By the time of the second B r i t i s h  occupat ion in 1806, the e a s t e r n  

boundary problem was aggravated by the land hunger r e s u l t i n g  from t r i b e s  

f l e e i n g  the wrath of Chaka. L a t e r ,  from the s e t t l e r  s i d e ,  t h i s  was 

exacerbated  by the impact of B r i t i s h  pol icy  on the Dutch f ron t ie rs men .

The s o -c a l l e d  F ro n t i e r  Wars aros e  i n e v i t a b l y  from the r a id s  and co u n te r ­

r a i d s  to r e t r i e v e  s to l e n  c a t t l e ,  and the Xhosa were r ep ea ted ly  d r iv en  back 

ac ro s s  the Fish River boundary.  In 1819 a f t e r  the  f i f t h  such war,  Governor 

Lord Charles Somerset (Treaty  no. C4) a t tempted to r e so lv e  the i s s u e  by 

f i x i n g  the Keiskamma River as the  boundary between the c o l o n i s t s  and the 

Xhosa. The t e r r i t o r y  between the Keiskamma and the Kei was dec la red  a 

Neutra l  T e r r i t o r y .  This p o l i cy  proved to be f u t i l e ,  as not only did i t  

remove a large  p iece of land from use during a per iod of land hunger but  i t  

was impossible to enfo rce ,  and soon both ' s i d e s '  of the Neutral  T e r r i t o r y  

were back grazing t h e i r  c a t t l e .  As f a r  as the Xhosa were concerned t h i s  

was regarded as no t r e a t y ,  and Gaika was by no means regarded as 

the paramount au th o r i t y  to engage in such a c t i o n .  Lord

8. Cambridge His tory  of the B r i t i s h  Umpire, vol .  8. op. c i t . p. 302.
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Char le s  Somerset ' s  a t t i t u d e  too must be regarded as debatable  f o r  

when r e p o r t i n g  the new arrangement to Lord B a thurs t ,  Sec re ta ry  fo r  War 

and Colonies ,  he h in t e d  a t  f u tu re  c o lo n iza t i o n  the country  thus

ceded i s  as f i ne  a p o r t i o n  of ground as i t  i s  to be found, and wi th s t i l l  

unapp ro pr ia ted  lands in  the Zuurveld i t  might be perhaps worthy of 

c o n s i d e r a t i o n  with a view to sys temat ic  c o l o n i s a t i o n . 1̂

As the Xhosa were pushed back and the  whi te  pop ula t ion  in  the e a s t e r n  

f r o n t i e r  d i s t r i c t  was augmented by the a r r i v a l  of the 1820 s e t  t i e r s , the 

' N e u t ra l  T e r r i t o r y '  s h i f t e d  and the Keiskamma River d e f i n i t i v e l y  became 

the  ea s t e rn  boundary by a proclamat ion dated 17 Apri l  1829.

The o r i g i n s  of the  Treaty  System can be d i sce rned by e a r l y  1833 in  a 

Co lon ia l  Off ice  D e s p a t c h ^  addressed to S i r  Benjamin D'Urban in  which he 

was d i r e c t e d  ' . . .  to c u l t i v a t e  an i t e r c o u r se  with the Chiefs  of the  Caff re  

t r i b e s  by s t a t i o n in g  "prudent and i n t e l l i g e n t "  men among them as government 

a g e n t s , '  The Colonia l  Sec re ta ry  considered th a t  in r e tu r n  f o r  small  annual 

p r e s e n t s ,  the ch ie f s  could be p revai led  upon to enforce the peaceable  

conduct  of t h e i r  r e s p e c t i v e  t r i b e s . The t r e a t y  signed between S i r  Benjamin 

D'Urban and Andries Waterboer of the Griquas (Treaty  no. C5) subsequent  to 

t h i s  i n s t r u c t i o n ,  was the f i r s t  in a s e r i e s  of t r e a t i e s .  This t r e a t y  

l a t e r  achieved n o t o r i e t y  as a p re te x t  fo r  the Diamond F ie lds  Annexat ion 

(d is cussed  on page 54),

9. I b i d . p. 310. O r ig in a l ly  c i t e d  in:  Cape Colony Records ,
v o l .  12, 15 October 1819, p. 337.

10. Cited  in:  Brookes , E.H. The His to ry  of Native Po l icy  in South
A f r i ca  from 1830 to the Presen t  Day. 2nd Rev. Ed, 
P r e t o r i a :  Van Scliaik, 1927, p. 14.
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At ' ter the war of 1834/35 S i r  Benjamin D'Urban proposed making the 

land between the Kei and the Keiekamma Rivers  a v a i l a b l e  fo r  white s e t t l e ­

ment,  and the  'Neu tra l  T e r r i t o r y '  was procla imed as B r i t i s h  t e r r i t o r y  under 

the des ig n a t io n ,  the Province of Queen Adela ide ,  The Xhosa re fu sed  to 

c ross  the Kei so t r e a t i e s  were s igned wi th lead ing c h i e f s  such as Pato ,

Kama, Cobus, Gaika and T'Slambie ( T r e a t i e s  C6, C7, and C8) , By these  

t r e a t i e s ,  they undertook to become B r i t i s h  s u b j e c t s ,  and a l though r e t a i n i n g  

t h e i r  own customary law, they agreed to come, g e n e r a l l y ,  under Cape govern­

ment c o n t r o l .  This po l i cy  proved con t ra ry  to t h a t  of the Colonia l  S ec r e t a r y ,  

Lord Glenelg ,  and the t e r r i t o r y  was disannexed (I tem no. CIO).

Pol icy  regarding the implementation of a t r e a t y  system was the  outcome 

of che d e l i b e r a t i o n s  of a Commons Se lec t  Committee of 1836-37. The 

Committee was g en e ra l ly  supposed to be in favour of the system, but  in 

theory  i t  was opposed to the implementation of the  t r e a t i e s  and sa i d  of 

them ' . . .  compacts between p a r t i e s  n e g o t i a t i n g  in terms of such d i s p a r i t y  

a r e  r a t h e r  the p re p a ra t iv e s  and the apologies  fo r  d i sp u te s  than s e c u r i t i e s  

fo r  peace . ' ^

However wi th regard to the Cape, s p e c i f i c  in s t ruct ions ,  were g iven fo r

the  implementation of t r e a t i e s  wi th the indigenous  people as executed by

Lieutenant-Governor Stockenstrom on Lord G len e lg ' s  i n s t r u c t i o n s . He was

given the duty of ' f raming,  co n so l id a t in g ,  and ca r ry in g  in to  e f f e c t  such

a system as may ensure the maintenance of pea ce , good o rde r  and s t r i c t  
. ' . 12j u s t i c e  on the f r o n t i e r . 1 As they are  deemed r e le v an t  to the

11. Brookes, F..H. op. c i t . p.

12. Cambridge His tory  of the B r i t i s h  Kmpire, vo l .  8. op. c i t . p. 321.
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unders tan d ing  of the system, the Committee' s gu ide l ines  are  reproduced 

in  f u l l

A t r e a t y ,  f i x i n g  the boundar ies of the Colony, must be made 
in w r i t i n g ,  in Engl ish  and the Caff re  language,  and being 
explained to each bo rde r  C h i e i , must be signed or  a t t e s t e d  
by each. Copies of t h i s  t r e a t y  must be de l iv e r ed  to each 
of the c o n t ra c t in g  Chiefs .

A sepa ra te  t r e a t y  must be made in the Engl ish  and in -he 
Native languages ,  wi th the Chief  of every t r i b e  to wh.eh a 
por t ion  of t e r r i t o r y  i s  ass igned wi th in  the  B r i t i s h  
Dominions: d e f in ing  the l i m i t s  of h is  a l l o c a t i o n ,  the  degree
of h i s ^ r e s p o n s i b i l i t y ,  and the natur e  of h i s  r e l a t i o n s  wi th 
the B r i t i s h  Government, and a l l  o ther  ma t t e rs  ad m i t t i n g  of 
s p e c i f i c a t i o n .  A copy of t h i s  t r e a t y  in the n a t i v e  tongue 
must be preserved by the  Chief .

A sepa ra te  t r e a t y  must be made in the Native and Engl ish  
languages wi th the Chief of every t r i b e  in  a l l i a n c e  wi th us ,  
or in any degree under our p r o t e c t i o n ,  d e f in ing  a l s o  in  each 
case a l l  t h a t  can be s p e c i f i e d  in such an i n s t r u m en t . A 
copy of the  t r e a t y  must be preserved by each Chief .

These i n s t r u c t i o n s  conclude with a s t ro n g ly  worded i n ju n c t io n :  'Your

Committee would s t ro ng ly  impress upon His M ajes ty ' s  Government the p r o p r i e ty  

of a s t r i c t  adherence to these r e g u l a t i o n s . '

The Colonial  Off ice thus proceeded to  implement i t s  pr ev io us ly  adopted 

Treaty System more completely and the fo l lowing t r e a t i e s  were s igned:  wi th

the  Fengo Chiefs  Umklamb iso and Jokwani on 10 December 1836 (Treaty  no. Cl 3) 

and that  of 29 December 1840 (Treaty  no. C18); with the  Tambookie Chief 

Mapassa on 18 January 1837 (Treaty no. C14) and on 28 January 1841 (Treaty  

no.  C20); with the Ammakwane on 19 June 183° (Treaty no.  CIS) ; wi th the 

Gaika on 17 September 1835, a p r o v i s i o n a l l y  r a t i f i e d  t r e a t y  (Treaty  no. C7) 

fol lowed by th a t  of 5 December 1836 (Treaty  no. Cl 1) and 2 December 1840 

(Treaty  no. C16); with the Congo in 1836, (Treaty  no. C9) ; wi th the 

T'Slambie on 31 December 1840 (Treaty  no. C19); in 1843 with Moshcsh of the 

B a s i l  to (Treaty  no. C22)  .
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The syetem u l t im a t e ly  proved to be unsucc es s fu l  and many of the 

t r e a t i e s  were l a t e r  repud ia ted  as ra id  and r e t a l i a t i o n  cont inued.  

Davenport po in t s  out too ,  t h a t  t h i s  system which s p e c i f i e d  t h a t  t r i b a l  

law should opera te  in the b lack t e r r i t o r i e s ,  and c o l o n i a l  law in  the 

whi te ,  and th a t  a l l  i n t e r - r a c i a l  c o n f l i c t s  and n e g o t i a t i o n s  wi th the 

c h i e f s  were to be c o n t r o l l e d  by diplomat ic  ag e n t s ,  was f u r t h e r  weakened 

by the f a l l  of A nd ne s  Stockenstrom and by the m i l i t a r y  a u t h o r i t i e s  

ignor ing the d iplomat ic  agent s .  Furthermore not  enough deference  was 

paid to the c h i e f s  as t e r r i t o r i a l  r u l e r s ,  which the system r e q u i r e d . 13 

The f r o n t i e r  too was i n s u f f i c i e n t l y  pol iced  and t h i s  made an enforcement 

of the system impossible .

F r o n t i e r  r e l a t i o n s  d e t e r i o r a t e d , and Lieutenant-Governor  John Hare 

who succeeded Stockenstrom des troyed a l l  conf idence  in the system and 

some of the ch i e f s  complained th a t  the 'Government only kept th a t  h a l f  of 

the  t r e a t i e s  th a t  s u i t e d  them b e s t  and thereby l e f t  ch i e f s  who kept  the 

whole worse o ff  than t h e i r  b ac ks l id ing  c o l l e a g u e s . ' 14 F au l t s  were on 

both s i d e s .  S i r  George Napier h imsel f  broke the p ro v i s io n s  of the system 

and re v ised  i t  in t ro duc ing  'Not Reclalmable L i s t '  of  a l l e g e d ly  s to l e n  

animals deemed i r r e c l a im ab le  as t h e i r  owners were unable to comply wi th 

the r ig orou s  s t i p u l a t i o n s  of the t r e a t i e s .  He then al lowed,  as a r e s u l t  

of a Proclamation dated 28 January 1841, small unarmed p a r t i e s  to e n t e r  

b lack t e r r i t o r y  and to take a d d i t i o n a l  c a t t l e  for  r e t r i e v i n g  s to l en  

c a t t l e .  He r e l i e v ed  tlv herdsmen of the duty of being armed, and warned 

a l l  c h i e f s  tha t  they were not allowed to harbour m urd e r e r s .

13. Davenport ,  T. op. c i t . p. 100.

14. Walker, F.. op. c i t .  p. 225.
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S i r  Peregr ine  Maitland reversed the Treaty  System in 1844 by 

implementing a new s ty l e  of t r e a t y  (Treaty  no.  C24-C29). These annul l ed  

former t r e a t i e s  but s t i p u l a t i o n s  regarding b o u n d a r ie s , which appeared in 

the  t r e a t i e s  of  5 December 1836, were r epealed .  The main d i f f e r e n c e  lay 

i n  the  t r i a l  of stock th i eves  who were now to be brought  to t r i a l  in the 

Cape Colony even i f  they were apprehended in b l ack  t e r r i t o r y .  Furthermore 

he r evive d  m i l i t a r y  p a t r o l s  between the Fish  and the Keiskarrana t e r r i t o r i e s , 

thus p r e c i p i t a t i n g  the War of the Axe.

S i r  Harry Smith, newly appointed Govern r of the Cape, was determined 

to make an end to the Treaty System, al though one should take cognizance 

of th e  f a c t  t h a t  they were by no means the u n q u a l i f i e d  f a i l u r e  as 

t r a d i t i o n a l l y  suggested.  'Grant ing a l l  t h a t  can be sa i d  of t h e i r  f u t i l i t y  

as a permanent so lu t io n ,  they marked an undoubted advance on the bel lum in 

pace of  the yea rs  between 1811 and 1834. The r e p r i s a l s  and commandos of 

a 1 t h e s e  years  cont r ibuted t h e i r  share  to the  i n s e c u r i t y  and un re s t  out 

of which the Great  Trek developed. 1^  His p o l i cy  was one of annexat ion 

and r u l e  of the Xhosa through t h e i r  c h i e f s .  The t e r r i t o r y  between the 

F ish  and the KeiskammaRivers were annexed as V i c t o r i a  Eas t ,  and between 

the  Keiskamma and the Kei as B r i t i s h  K a f f r a r i a ,  a sepa ra te  imper ia l  

dependency, I t  became a Crown Colony in 1860 and in order  to r e l i e v e  the  

B r i t i s h  of some of i t s  heavy m i l i t a r y  ex p e n d i t u r e , the then Governor, S i r  

P h i l i p  Wodehouse p revai led  upon the Cape Par l iament  to assume r e s p o n s i b i l i t y  

fo r  the  ar ea ,  and i t  was annexed to the  Cape in  1865 (Treaty  no. C37).

The Eastern  boundary was g ra dua l ly  extended u n t i l  by 1894 the gap 

between the Cape and Natal was c lo sed .  In 1844 a t r e a t y  (Treaty no. C25)

15. Macmillan, W. Bantu, Boer and B r i t o n .  London: Faber and
Gwyer, 1929, p. 234.
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was signed between Faku, Pa* amount Chief  of  the Pondos and S i r  Pe regr ine  

Mai t land,  as Governor of the  Cape Colony wi th A r t i c l e  XII cover ing boundary 

s t i p u l a t i o n s .  Al l sovere ign r i g h t s  and the  waters of the Umzimkulu River  

weus ceded to the Cape in 1878, by the Chief of the  t-ondos, Ncjuiliso 

(Treaty  no. C76). As ea r ly  as 1861 P r e s id e n t  P r e t o r i u s  of the  Orange Free 

S t a t e  had ca s t  h i s  eyes in  the  d i r e c t i o n  of Por t  St Johns. In 1870 S i r  

P h i l i p  Wodehouse at tempted to persuade the  Pondos to cede the  po r t  in 

co n t in u a t io n  of the e f f o r t  to prevent  the  Boer Republics from reaching the 

sea ,  but i t  was only by 8 September 1878 th a t  a Proclamation was i ssued 

d e c la r in g  B r i t i s h  sovere ign ty  over the P o r t  and t i d a l  es tuar y  (confirmed by 

L e t t e r s  Paten t  of October 1881 (Treaty  no. C91). In 1884 (Treaty  no. C102) 

an Act was passed to provide f o r  i t s  annexat ion to the Cape. At the  requ es t  

of the Cape Government, the B r i t i s h  es u l i ehed a P r o t e c t o r a t e  over the  

whole coas t  of P o n d o la n d .^  When Natal  demonstrated an i n t e r e s t  in 

ac q u ir in g  Port  St Johns and Pondoland in  orde r  to p r o t e c t  i t s  t ra d ing  

i n t e r e s t s ,  and to secure i t s e l f  ag a in s t  p o s s ib le  c o n f l i c t  on i t s  boundar ies ,  

Cec i l  Rhodes as Prime Mini s t e r  of the Cape Colony persuaded the  Cape that ,  

an independent Afr ican chiefdom between the Cape and Natal was an anomaly 

in  the 1 8 9 0 ' s , ^  The whole of Pondoland,  up to the Natal borde r  was 

annexed in  1894, thus performing the f i n a l  ac t  of d i sposses s ion  (Treaty  

no.  C156).

In the in ter im per iod,  Fingoland ( t he  country between the Bashee and 

Kei R i v e r s ) , the Idutwya Reserve and Nomans land ( the  area between the 

Umtata and Umzimkulu R iver s ) ,  s u f f e re d  the  same f a t e .  S i r  George Grey 's

16. By Proclamation dated 5 January 1885 ( B r i t i s h  and Foreign S ta t e
Papers,  vo l .  75, p. 720).

17. Be i n a r t , W. The P o l i t i c a l  Fcenemy of Pondoland, 1860 to 19)0.
Johannesburg: l’ ivan, 1982, p. 35.



po l i cy  of extending d i r e c t  Colonial  cont ro l  over a l l  indigenous people 

up to the Natal  borde r ,  i n i t i a l l y  came to f r u i t i o n  a f t e r  the Ninth and 

F in a l  f r o n t i e r  war. I t  broke out  as a r e s u l t  of c o n f l i c t  between the 

Galekas under Chief K re l i  and the Fingos ea s t  of the Kei River ,  As such 

i t  was crushed,  but not  f u l l y  conta ined and fur thermore Gaika t r i b e s  under 

Sand i l e ,  wi th in  the Colonia l  bo u n d a r ie s , r e b e l l e d ,  B r i t i s h  Let ters Patent  

were au thor i zed (Treaty  no. C64) in 1876, f o r  the annexat ion of these  

t e r r i t o r i e s ,  and on Chief K r e l i 1s de f ea t  cons iderab le  lands  were dec lared 

f o r f e i t  to the Cape Government. In 1877 by Act no. 38 annexat ion of these 

t e r r i t o r i e s  was provided fo r  by the Cape Government (Treaty  no, C68) and 

t h i s  was assented to by Great  B r i t a i n  in Apr i l  1878 (Treaty  no. C74) and 

f i n a l l y  annexed in 1879 (Treaty  no. C78), Galekaland, thou.-h not annexed, 

came under Cape a d m in i s t r a t i o n .  I t  v i s  un i t ed  with Bomvanaland and the 

Emigrant Tembu lands of Sou th eyv i l1e and Xalanga to form the magis t racy i f  

Tembuland, This t e r r i t o r y  was onl- .exed in 1885 (Treaty  no. Cl 10).

The Xesibes of the Rode Valley  were added to Griqualand East and annexed 

in 1886 (Treaty no. Cl 16 and C120). I t  was thus  tha t  the  independence of 

these  t r i b e s  passed away in  the wake of whi te co loni a l i sm .  The Transkei  

was eventua l ly  accorded i t s  1 independence1 as pa r t  of the Nat ional  P a r t y ' s  

p lan  for  the p o l i t i c a l  f u t u r e  of South Afr ican b l a c k s , and a t  the co s t  of 

South A f r i c a ' s  t e r r i t o r i a l  u n i ty .  For a f u r t h e r  d i s cus s ion  c" T ra n s k e i 1s 

c o n s t i t u t i o n a l  development see p. 168-172.

Griqualand West was f i n a l l y  annexed to the Cape in 1878 (Treaty  no,

C73), See p. 14 for in explanat ion  of i t s  boundary h i s t o r y  with 

the Cape. On 30 September 1885, a Proclamation (Treaty no. Cl 13) was i ssued 

by the High Commissioner, d e f in ing  i t s  boundar ies with the Cape and 

e s t a b l i s h e d  two d i s t i n c t  t e r r i t o r i e s ,  viz B r i t i s h  Hcchn.inaland, and a 

B r i t i s h  P ro t ec to ra t e  and t e r r i t o r y  known ' i  Bechua inland and Ka la har i .
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The P r o t e c t o r a t e  was adm in is tered  as a High Commission T e r r i t o ry  

from 1891 to 1964, and i t  became independent  as Botswana in 1966. By 

a Royal Commission dated  3 October 1891, the Governor o£ the Cape Colony 

was des ignated  as Governor of B r i t i s h  Bechuanaland.  Author i ty  fo r  i t s  

nnexat ion to the  Cape Colony was given by an Order in Council dated  

3 October 1895 (Treaty no. C163) and t h i s  a l so  s t i p u l a t e d  boundary 

p r o v i s io n s .  This was ev e n tu a l ly  in co rp orat ed  in to  the Union of South 

A f r i c a ,  thus p a r t i t i o n i n g  the Tswana people.

For an explanat ion  of boundary is sues  wi th the  Basuto,  see the s ec t i o n  

on the Orange Free S t a t e  wi th whom, they fought  t h e i r  f i e r c e s t  borde r  

d i s p u te s  (p.  46-54) .  Basutoland was annexed to the Cape in 1871

(Treaty  no. 021 ) but B r i t i s h  d i r e c t  a d m i n i s t r a t i o n  was resumed in 1884 

(Treaty  no, 038). T h e r ea f t e r  u n t i l  1964 Basutoland was a High Commission 

T e r r i t o r y ,  with the High Commissioner of the Uni ted Kingdom in South 

Afr i ca  a c t in g  on beha l f  of the  Crown, in m a t t e r s  l e g i s l a t i v e  and 

execu t ive .  Independence was granted to the  t e r r i t o r y ,  as the Kingdom 

of Lesotho,  on 4 October 1966.

South Afr ican ownership of Walvis Bay and i t s  enclt-ve wi th in  the  

Namibian t e r r i t o r y  (or South West A f r i ca  as i t  was known, p r i o r  to  1968,
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has  long been a con tent ious  i s sue  in  the n e g o t i a t i o n s  fo r  Namibian 

independer .e .  The ownership stem? from a Proclamation dated  12 March 

18781  ̂ i ssued on be ha l f  of Queen V i c t o r i a  by Richard Cossant ine Dyer,

Staff-Commander of Her M aje s ty ' s  sh ip ,  In dus t ry ,  anchored o f f  Walvis Bay. 

This Proclamation and the  boundary s t i p u l a t i o n s  conta ined t h e r e i n ,  were 

r a t i f i e d  by L e t t e r s  Pat en t  of 14 December 1878 (Treaty  no. C77). German 

m is s io n a r i e s  had opera ted  in  Namaqualand and Damaraland s ince  the  e a r l y  

n in e teen th  century ,  but  i t  was only in  1883 th a t  Germany made any move in 

the ar ea .

18. Fur ther  r e f e r e n c e s  to the d i sp u te  i n c l u d e :
Goetkner,  Gregory P. and Conning, I s a b e l l e  R.
Namibia, South A f r i ca  and the Walvis Bay Dispute .  Yale 
Law J o u r n a l , v o l .  89, no. 5, Apr i l  1980, p. 903-922; 
Brooks,  P i e r r e  E . J .  The Legal S ta tu s  of Walvis Bay. 
South Afr ican Yearbook of I n t e r n a t i o n a l  Law, 1976,
p. 187-191; ............ .. ............... .
Huraka,  T. Walvis Bay and I n t e r n a t i o n a l  Law. Indian 
J ournal  of I n t e r n a t i o n a l  Law, v o l .  18, A p r i l / Ju n e  1978, 
p.  160-174;
Lavers ,  L.A. Waif ish Bay and Ar.gra Pequena. New York: 
Columbia U n iv e r s i t y ,  1923;
P r i n s lo o ,  Daniel  S tefan.  Walvis Bay and the Penguin 
I s l a n d s : Background and S ta tu s .  P r e t o r i a :  Foreign
A f f a i r s  A ssoc ia t i on ,  1977;
Uniteu N a t io n s . Commissioner fo r  Namibia. Memorandum 
on Walvis Bay, New York: Uni ted Nations ,  1978;
Walvis Bay: An I n t e g r a l  Par t  of Namibia. Obj e c t i v e !
J u s t i c e . v o l .  10, no. 2, Summer 1978, p. 42-59.

19. See Brownl ie, I .  Afr ican Boundaries : A Legal and Diplomat ic
Encyclopaedia.  London: Hurst ,  1979, p. 1277-1278;
B r i t i s h  and Foreign S ta t e  Papers,  vo l .  69, p. 1177; 
H e r t s le t ,  S i r  Edward. Map of A fr i ca  by Treaty ,  vo l .  1. 
London: HMSO, 1896.
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Franz Luder i tz  purchased a twenty-mile wide s t r i p  of land in  November

1882 and proposed bui ld in g  a fa c to ry  t h e r e , The B r i t i s h  Foreign Off ice

was informed and were asked by the German Ambassador i f  they exe rc i sed

any j u r i s d i c t i o n  over the l o c a l i t y  and re ques ted  L u d e r i t z 1s p r o t e c t i o n  in

the case  of need. Lord G ra nv i l l e ,  the  then Colonia l  Sec re t ary  consu l t ed

the  Cape Government, who showed no i n c l i n a t i o n  to take po sses s ion  of the

land south of Walvis Bay. Angra Pequena, now modern day, Lu der i t z ,

came under German P ro tec t ion  (Treaty no. Cl04) and Germany e s t a b l i s h e d

a P r o t e c t o r a t e  in  the a r e a ,  wi th the excep t ion of Walvis Bay (Treaty  no.

C95) , On 22 Ju ly  1884 the Government of the Cape Colony adopted Act no.

35 of 1884 to provide fo r  the  annexat ion of t h a t  Colony of the Port  or

Se t t lement  of Walvis t  y and c e r t a i n  surrounding t e r r i t o r i e s  (Treaty  no.

C102). On 7 August 1885 Walvis Bay was annexed by Proclamation,  as pa r t

of the  Cape Colony (Treaty no. Cl 11).

Between 1884 and 1892, South West A f r i ca  was extended by Germany to

i t s  p re sen t  day bound ar ie s . German re c o g n i t io n  of B r i t i s h  t i t l e  to Walvis

Bay can a lso  be found in a n o t i f i c a t i o n  dated  1885 ^ and a l so  in the
21Anglo-German agreement of 1 Ju ly  1890, A r t i c l e  I I I , s u b jec t  to the

22d e l i n i a t i o n  of the Southern Boundary. A f t e r  World War I Germany l o s t  

i t s  Afr ican possess ions ,  and in 1920 South West Afr ica  was dec lared a 

League of Na t ions , Class C Mandate. Walvis Bay and i t s  twelve o f f ­

shore i s land s  were excepted from t h i s  Mandated T e r r i t o r y .

20. B r i t i s h  and Foreign Sta te  P a p e r s , v o l .  76, p. 756.

21. I b id . vol .  82, p. 35.

22. See Brownlie,  I.  Afr ican Boundaries ,  op . c i t . p. 1276-1277.
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South A f r i c a ' s  continued r e t e n t i o n  of these  twelve i s l a n d s , spanning

180 n a u t i c a l  mi les  o ff  the coas t  could j eap o r d ize  a fu tu re  independent

Namibia' s  t e r r i t o r i a l  and f i s h i n g  zone boundar ies .  The i s l a n d s  comprise

the  fol lowing,  v i z  HoHams Bird ,  Merker, Ichaboe,  S e a l , Penguin,  H a l i f a x ,

Long Posess ion,  A lb a t ro s s ,  Pomona, Plumpudding and S i n c l a i r  (Roast B e e f ) ,

They were i n i t i a l l y  claimed in  1793 by Hol land.  Although the  Dutch

posses s ion s  were ceded to Great B r i t a i n  in 1814, no formal posses s ion  of

thes e  guano is lan ds  was under taken u n t i l  1861. Although a Proclamation

was issued by the Cape Governor on 12 August 1861 to b r i ng  the  Is land  of

Ichaboe,  and the c l u s t e r  known as the Penguin I s l an d s ,  under B r i t i s h  
23dominat ion,  t h i s  was not  confirmed by the B r i t i s h  Government, The 

i s l a n d s '  s t a t u s  was s e t t l e d  h ; •sh L e t t e r s  Patent  dated 27 February 

1867 (Treaty  no. C38) whereby t v r .le Governor was a l so  to be Governor 

of these i s l a  ds,  and the anne- -f these  i s lands  to the Cape was

provided fo r .  Af te r  some c o  these  i s l an d s  were f i n a l l y  annexed

by Act no. 4 of 1874 (Treaty no.  C52).

1.2.3 Ex tr ad i t ion

T re a t i e s  of e x t r a d i t i o n  en te r ed  in to  by Great  B r i t a i n  and o the r  

fo r e ig n  powers were extended in many cases  to include the B r i t i s h  

c o lo n ie s ,  including the Cape. See fo r  example, the t r e a t i e s  . the 

Uni ted S ta te s  (Treaty no. C21); Germany (Treaty  no, C42); Braz i l  

(T reaty  no. C43); Aus t r i a  (Treaty  no. C50); the Nether lands  (Treaty  

no. 51); H a i t i  (Treaty no. C55) ; Belgium (Treaty  no. C62 and no. 63); 

France (Treaty no. C66); Spain (Treaty  no. C75); Ecuador (Treaty  no.

C84); Luxembourg (Treaty  no. C86) ; and Switzerland (Treaty no. C87) .

23. See H e r t s l e t ' s  T r e a t i e s ,  vol .  15, p. 497 and Foreign and S ta te  
Papers,  vol .  M), p .  I 123.
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In 1856, Great B r i t a i n  passed an Act r e l a t i n g  to the Colonies  

e n t i t l e d :  Act to Provide fo r  taking Evidence in  Her Majes ty1s Dominions

in r e l a t i o n  to C iv i l  and Commercial Matters pending before  Foreign 

T r i b u n a l s . T h e  Cape Colony in 1877 (Item no. C70) passed an Act 

to provide  fo r  the more convenient  ad m in i s t r a t i o n  of the Imper ia l  

E x t r a d i t i o n  Acts of 1870,^ which was amended by the  Act of 1 8 7 3 . ^  The 

l a t t e r  could be const rued as one with the former of which Sec t ion VI was 

amended. B r i t i s h  law was f u r t h e r  amended in 1881 (Item no. C90), and 

subsequently  a l so  in  the Cape (Item no. C92). Prov is ion  f o r  the t r a n s i t  

under warrant  of e x t r a d i t e d  of fend ers  was provided fo r  in the  Cape Act,  6 

of 1895 (Item no. C159).

I n t e r - S t a t e  agreements e x i r t e d  wi th in  the Southern Afr i can region 

and in 1874 the Cape Government (Item no. C54) passed an Act to f a c i l i t a t e  

apprehension of offenders  who committed crimes in N a t a l , Gr iqualand West, 

the Orange Free S t a t e ,  or in the South / . f r ican Republ ic.  Examples 

inc lude agreements wi th the South Afr ican Republic (Treaty no,  Cl 17 and 

C134) and Ordinance no. 1 of 1882, of the Orange Free S t a t e . ^

1.2.4 Other

The Cape p a r t i c i p a t e d  in o the r  i n t e r - c o l o n i a l  or  i n t e r - s t a t e  r e g io na l  

agreements . Of note are  those p e r t a in in g  to the e s tab l i shmen t  of a

24. South Afr ican T r e a t i e s , Conventions,  Agreements and S ta te  P a p e r s ,
p. 254-255.

25. I b i d . p. 256-265

26. I b i d . p. 265-267.

27. Ibid.  p. 288-293.
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CuBCome Union (Treaty  no, C131-132, C138-139 and C l79-182),  the 

d i scuas ion  of which appears  on p. 65-66.  Of f u r t h e r  i n t e r f  ar e  

those p e r t a i n in g  to in tercommunication by telegram or  cableg . and a 

Telegraph Convention was en te red in to  by the Cape, Natal  and South 

Afr ican Republic in 1886 (Treaty  no. C120) This was modified in  1887 

(Treaty  no. C126). The t r a n s f e r  of te leg raph t r a f f i c  to and from South 

A fr i ca  was provided fo r  in  1901 (Treaty no. C176). The Cape acceded to 

the Univer sa l  Pos ta l  Union in  1891 (Treaty no. C147) and a Pos ta l  Union 

Convention was ente red i n t o  by the above-mentioned s t a t e s  in 1897 (Treaty 

no, C171).

Several  agreements were entered in t o  regarding  the  in ter -work ing of 

the d i f f e r e n t  ra i lway a d m i n i s t r a t i o n s ,  fo r  example between the Cape and 

the Orange Free S ta te  (Treaty  no. C166), and the  Cape and the South 

Afr i can  Republic (Treaty  no.  C158).
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1.3 Nata l

1.3.1 C o n e t i tu t iona l  Development and Treaty-Making lowers

N a t a l , which der ived i t s  name from a Christmas Day 1497 landing

by Vasco da Gama en rou te  to In d ia ,  was not permanently s e t t l e d  by 

whi tes  u n t i l  1824. A smal l group of 1820 s e t t l e r s  migrated there  

from the  Eastern Cape, and i n i t i a l  p e t i t i o n s ^  fo r  i t s  in co rp o ra t io n  

by Great B r i t a i n  were r e f u s e d . A group of t r ek k e r s  a r r iv ed  from 

the Cape in 1837, wi th Por t  Natal  p o t e n t i a l l y  s a t i s f y i n g  t h e i -  d e s i r e  

for  access  to a harbour f r e e  from B r i t i s h  c o n t r o l .  Frequent ski rmi shes  

between the Zulus and the Trekkers led the Governor of the Cape Colony, 

S i r  George Napier,  to send a m i l i t a r y  force  in to  the area ,  and in 1843 

i t  was annexed to Great  B r i t a i n  (Treaty  no. N6). This Proclamat ion of 

12 May 1843 s t a t ed  in A r t i c l e  3 1 t h a t  the d i s t r i c t  of Port  N a ta l ,  

according to such convenient  l i m i t s  as sh a l l  h e r e a f t e r  be f ixed  and 

def ined,  wi l l  be recognized and adopted by Her Majesty the Queen as a 

B r i t i s h  Colony, and t h a t  the i n h a b i t a n t s  thereof  s h a l l ,  so long as they

conduct themselves in an o rd e r ly  and peaceable manner, be taken under

the p ro t ec t io n  of the B r i t i s h  Crown.1 I t  was not u n t i l  a yea r  l a t e r  

th a t  Natal  was annexed as a s e p a ra t e  D i s t r i c t  to the cape Colony 

(Treaty no, N8) and not u n t i l  1845 t h a t  a Lieutenant-Governor  was 

appointed ,  the f i r s t  incumbent being Martin West. The L ieu tenan t-  

Governor and the p r i n c i p a l  o f f i c i a l s  comprised an Executive Council

1. See: B i r d , J .  The Annals of N a ta l , vol .  1. Fascimi le Rep r i n t .  
Cape Town: S t r u i k , 1965, p. 253-255, p, 311-312 and 
a l so :  Brookes, E.H. and Webb, C. de B. A H is to ry  of
Nata l .  P ie t e r m a r i t z b u r g :  U n iver s i ty  of Natal P r e s s ,
1965, p. 43.



/

/

r ■> A

- 2 8 -

but the  only body empowered to l e g i s l a t e  f o r  Natal  was the Cape 
2

L e g i s l a t i v e  Counci l.  This incorp or at ion  wi th the Cape l a s t ed  u n t i l  

1856 but  the inconvenience incurred was so marked th a t  a l o c a l , wholly 

o f f i c i a l  L e g i s l a t i v e  Council for  Natal  was c o n s t i t u t e d  in  1847 (I tem 

no.  N12).

The 1856 Char ter  of Nata l (Item no. N14) revoked a l l  previous  L e t t e r s  

Patent  v iz  3 May 1844; 30 Apri l  1845; 2 March 1847 (except ing f o r  the 

L e g i s l a t i v e  Council r e f e r r e d  to p re v io us ly ,  u n t i l  the r e t u r n  of the  f i r s t  

w r i t s  for  the members of the fu tu re  L e g i s l a t i v e  C o u n c i l ) ; and 15 January 

1850, By i t s  terms Natal  became a s ep a ra te  colony with a l im i ted  form of 

r e p r e s e n t a t i v e  government. The L e g i s l a t i v e  Council was enlarged to com­

p r i s e  s ix te en  members, twelve of whom were e l e c t e d  by c o l o n i s t s  possess ing 

the proper ty  q u a l i f i c a t i o n s  while the remaining four  were offi< ial  app oi nt ­

ments co n s i s t i n g  of the Colonial  S ec r e ta ry ,  the Colonia l  T re asu re r ,  the 

A t torney-G enera l , and the Secre ta ry  fo r  Native A f f a i r s .  The f r an ch i se  

. u a l i f i c a t i o n s  were l im i ted  to males over twenty one yea rs  of a g e , owning 

immovable pro pe r ty  to the  value of 150 or r e n t i n g  such proper ty  to the 

value  of £10 per annum. The C o n s t i tu t io n  made no s t i p u l a t i o n s  regard ing 

colour  and t h e o r e t i c a l l y  b lacks  could p a r t i c i p a t e  but as soon as t h i s  

became a p o s s i b i l i t y ,  i t  was removed by Law 11 of 1865. The Execut ive 

Council comprising f ive  o f f i c i a l s  (and from 1869, two n o n - o f f i c i a l s )  remained 

re sponsib le  to the B r i t i s h  Government and the Governor of the Cape Colony,

2. Brookes, E.H. and Webb, C. de B. op . ci  t . ,  p. 54

3. I b i d . p. 75.
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i n  h i s  c apac i ty  as High Commissioner fo r  South Africa,  remained re sp o n s ib l e  

f o r  dea l ings  with independent t e r r i t o r i e s  in South A fr i ca .

Responsible government was only granted to the Colony in 1893 a f t e r  a 

long s t ru g g le  dat ing  from 1874, and which came to a head in  the per iod 

1887 to 1 8 9 3 The mot ivat ing f a c t o r  behind the  p lea  fo r  s e l f  government 

was the c o l o n i s t s  d e s i r e  to co n t ro l  the s o - c a l l e d  ' n a t i v e  p o l i c y . ' This 

element no twi ths tanding,  re sp o n s ib le  government was a p r i n c i p l e  adhered to 

by the r u l i n g  Libera l  Government of the t ime,  and an accepted t r a d i t i o n  of 

the  l a t e  1880s. The issue  became more u rgen t  a f t e r  the g ran t ing  of t h i s  

form of government to Western A u s t r a l i a  in  1890 which l e f t  Natal  one of 

the l a s t  co lon ie s  to lack i t ,  The need to  safeguard  the r i g h t s  of b lacks  

became c r u c i a l  to the ques t ion but  t h i s  l a t e r  became submerged in  the 

d e f i n i t i o n  of Governor ' s  powers. The amended b i l l  was submitted to the 

General  E lec t i on  of 1892 and by a small m a jo r i t y ,  Law 4 of 1893^ came in to  

e f f e c t ,  and B r i t i s h  L e t t e r s  Paten t  c o n s t i t u t e d  the o f f i c e  of Governor and 

Commander-in-Chief of the Colony (I tem no. N80).

A bicameral  system was thus in t roduced in Nata l ,  and cons i s t ed  of the 

L e g i s l a t i v e  Council and the L e g i s l a t i v e  Assembly, The former cons i s t ed  of 

e leven members, nominated i n i t i a l l y  by the Governor and t h e r e a f t e r  by the 

Governor- in-Counci l . They served fo r  a ten year per iod.  The old f r an ch i s e  

system provided the b a s i s  for  e l e c t i o n  of t h i r t y  seven members to the 

L e g i s l a t i v e  Assembly. Brookes and Webb poin t  out th a t  the d i s t r i b u t i o n  

of members was not based on p ro por t i ona l  r e p r e s e n t a t i o n  and th a t  Durban

I b i d . p. 168-188 for  f u l l  d e t a i l s  of the imp1ementation of 
r e sponsible  government.

For the tex t  see:  Hybers, G.W. Selec t  C o n s t i t u t i o n a l  Documents
I l l u s t r a t i n g  South Afr ican His to ry ,  1795-1910. London: 
Rout ledge,  1918, p. 204-208.



which in 1893 possessed about twenty f i v e  percent  of the Colony 's  t o t a l

whi te popu la t ion,  only re tu rned  four members out of the  t o t a l  t h i r t y  
6seven.

The Act f u r t h e r  provided fo r  not more than s ix  p o l i t i c a l  o f f i c e s  to 

be des ignated by the  Governor,  not more than two of whom could serve  on 

the L e g i s l a t i v e  Counci l .  Min i s t e rs  had the r i g h t  to speak,  but  not  to 

vote  in the House of which they were not  members.

This form of government remained e x i s t e n t  in Nata l  u n t i l  i t s  i nco r­

pora t i on  in the Union of South Afr ica  in 1910 (I tem no. N124), with 

seve ra l  a l t e r a t io n s  which should be noted.  These include the  1896 

a l t e r a t i o n  to the f r an ch i s e  to the d isadvantage of the Indian popula t ion;  

the changes r e s u l t i n g  from the annexat ion of Zululand (Treaty  no. N105), 

and that  of the d i s t r i c t s  of Vryheid and Utrecht (Treaty  no. N I K ) .

1.3.2 T r ea t i e s  wi th Local Chiefdoms

Transact ions  between the e a r l y  s e t t l e r s  and the r u l i n g  c h i e f s  took 

the  form of land ce s s io n s ,  the concept of which was i n t e r p r e t e d  very 

d i f f e r e n t l y  by the p a r t i e s  concerned.  The f i r s t  impor tant  c e s s io n  of note 

took place  between Chaka, the formidable Zulu Chief and Fra nc is  Farewel l ,  

a B r i t i s h  t r ad e r  who tog ethe r  wi th James King had been au tho r i zed  by the 

Cape Governor, Lord Charles  Somerset to t rade wi th N a ta l .  Chaka, un­

threa tened by the few white t r a d e r s ,  a t t ached  no importance to the  grant  

of land (Treaty no. N1) and considered i t  merely the g ra n t in g  of permiss ion 

fo r  the s e t t l e r s  to occupy the land over which they could ex e r c i s e

6 . Brookes, K.H. and Webb, C, do B. op ci  t . ,  p. 179.
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a u t h o r i t y  su b jec t  to h i s  p l ea su re .  The ceded land,  va r io us ly  def ined  

as extending ten  miles south and twenty f i v e  mi les nor th  of . o ic  N a t a l , 

and h i n t e r l a n d  for  approximately 10v mi les ,  was regarded in a completely 

d i f f e r e n t  l i g h t  by Farewe l l ,  who accepted the  land in a formal ceremony 

which included the h o i s t i n g  of the Union Jack and the f i r i n g  of a royal  

s a l u t e .

His m i s i n t e r p r e t a t i o n  of the " v u s ion was underscored by h i s  erroneous 

ac cep tan ce  of the land in  the name of King George IV, when i t  was in  

r e a l i t y  made over to 1F,G, Farewell  and Company1, and as such t h i s  move 

was not  sanct ioned  by Lord Charles Somerset and Farewel l was informed 

'His  E x c e l l e n c y . . ,  cannot sanc t ion the a c q u i s i t i o n  of any t e r r i t o r i a l  

po s ses s ions  wi thout  a f u l l  communication being made to him of the 

c i rcum stances  under which they may be o f f e r e d , and be intended to  r e c e i v e , '  ̂

P ro v i s io n s  to be noted in t h i s  cess ion  include the re cogn i t ion  of Farewell  

as Chief  of the proclaimed a r e a , and the ex e rc i se  of au th o r i t y  by the 

whi te  s e t t l e r s  over any refugees seeking s h e l t e r  from h i s  conques ts .

This area  was ceded to success ive  white l e a d e r s , One could c i t e  in 

t h i s  r e s p e c t  James King to whom in February 1828, Chaka r epo r t ed ly  gave 

1 the  f r e e  and fu l l  pos ses s ion of my country near the sea -coas t  and Port  

N a t a l . . .  toge the r  with the f r ee  and exclus ive  t rade  of a l l  my dominions. 1 

Upon h i s  death l a t e r  in 1828, Isaacs  claimed th a t  Chaka made him 'Chief  

of Natal  ' and granted him a t r a c t  of land,  twenty f i ve  mi les by one hundred,
g

in c lu d in g  Port  Natal .

As p rev ious ly  ind ica ted  however, the Zulu ch ief "  concerned had no 

i n t e n t i o n  of renouncing t h e i r  sovere ignty .  Al len Francis  Gardiner ,  a 

r e t i r e d  naval commander, l a t e r  devoted to evangel ica l  work, e s t a b l i s h e d

7. b i r d ,  .1. op cj t . , p , 7 }.
H. Wilson,  M. and Thompson, I, , ,  eds.  The Oxford History of Scuth 

Afr ica ,  vol .  I. Oxford: Clarendon Prons,  1%9, p. 149.
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the f i r s t  C h r i s t i a n  mission in Na ta l .  He nego t i a t ed  the ce s s io n  of l a rg e

t r a c t s  of land from Dingaan (Treaty  no. N2) and exe r ted  h i s  i n f l uence  in

' e s t a b l i s h i n g  the small community on a b a s i s  of loca l  r e s p o n s i b i l i t y  and 
9

s e t t l e d  o r d e r . 1 He was much c r i t i c i z e d  in England however, f o r  a c l ause  

in the t r e a t y .  This s t a t e d  t h a t  in r e tu r n  fo r  the waiving of a l l  claims 

by Dingaan over persons and prope r ty  in the ar ea ,  the B r i t i s h  r e s i d e n t s , or 

so Gardiner  signed on t h e i r  b eh a l f ,  1 engaged never to re ce ive  or harbour 

any d e s e r t e r  from the Zulu country  or any of i t s  dependenc ie s , and to use 

every endeavour to secure and to re tu rn  to the King every such in d iv id u a l  

ndeavourin,-'  to f ind asylum among them.1 Gardiner was known on a t  l e a s t  

^ s ion to pe rsona l ly  r e tu r n  refugees to D i n g a a n . ^  He p re v a i l e d

u. ian to c l a r i f y  h i s  e a r l i e r  grant  of the Por t  and i t s  neighbourhood

by xr-gnizing Gardiner as the Chief of the whole country  sou th -

wai the Uinziml.ulu and westward as f a r  as the Drakensberg (Treaty  no.

N3) .

The Voort rekker leade r  P ie t  R e t i e f , whi le in pursuance of a grant  of 

land from Dingaan, wes murdered by h i s  impis in 1835. This c e s s io n  was 

dependent upon the recovery of c a t t l e  from one Sikonyela ,  a Batlokwa ch ief  

who had ra ided Dingaan of h i s  c a t t l e  and who had fur thermore i n s u l t e d  him. 

Dingaan a f f i x ed  hi s  s ig n a tu re  to the grant  (Treaty no. N4) which gave to 

R e t i e f  and h i s  fol lowers for  t h e i r  ' e v e r l a s t i n g  p r o p e r t y . . .  a p lace  c a l l e d  

Por t  Na ta l ,  together  with a l l  the land annexed, tha t  i s  to say from the 

Tugela to the Umzimvubu River westward, and from the sea to the  n o r t h . '

M

9. l l a t l e r s l e y ,  A.P. The B r i t i s h  Set t lement of N a t a l . Caul)ridge:
Cambridge Un ive r s i t y  P ress ,  1950, p. 16.

10. Brookes, K .11. and Webb, C. dv B. op f i t . ,  p. 26.



This became the ba s is  for  the Voort rekker Republic of N a ta l i a .  Brookes 

and Webb d esc r i be  the t r e a t y , which was d iscovered in R' i e f ' s  l e a t h e r  

h unt ing  bag when h i s  corpse was located  in  December 1838, as 'no more 

ind no l e s s  valuab le  than the preceding c e s s i o n s . ' 11 Confusion over land

ownership was c l e a r l y  evident  as i l l u s t r a t e d  by a l e t t e r  w r i t t e n  by 

Gardiner  to Dingaan, reminding him tha t  he had a l re ady  granted him the 

land which the  Boers were c l a i m i n g ! 12

Andries  P r e to r iu s  on beha l f  of the s ho r t  l ived Voort rekker Republ ic,  

en te r ed  i n t o  t r e a t y  r e l a t i o n s  wi th Mpande, Dingaan's b ro the r  on h i s  

r e q u e s t .  The p r i ce  he was c a l l e d  upon to pay fo r  Tn-kker i n t e r v e n t io n  

however,  was in o rd in a t e ly  h igh.  On Dingaan's d e a t h , a f t e r  the an n h i l a t i o n  

of  h i s  regiments ,  Mpande was decla red King of the Zulus but in  r e tu r n  was 

forced to cede approximately h a l f  of Zululand,  the land between the Tugela 

and the  Black Umfolozi,  to the Republic of N a ta l i a  (Treaty no. N5). 13 In 

a d d i t i o n ,  he was considered to be the R epub l i c ' s  va s s a l .  This vassa lage 

lapsed when the Republic came to an end in 1843. In the samu year he 

s igned a t r e a t y  (Treaty no. N7) with Henry Cloete as Her Majes ty ' s  

Commissioner f o r  Nata l ,  by which Mpande was recognized as the independent 

r u l e r  of the Zulu kingdom nor th  of the Buffa lo-Tugela Rivers ,  with the 

excep t ion  of St .  Lucia Bay, which had p o ss ib le  p o t e n t i a l  as a po r t .

11. I b i d . p .  33.

12. Wilson, M. and Thompson, L. op c i t . , p. 359,

13. An i n t e r e s t i n g  s i d e l i n e  i s  mentioned in the Natal Archives Depot of
s tones  er ec ted  to commemorate the t r e a t y  between the Voor- 
t rekkcr s  and Mpande, These co n s i s t  of one s tone s tanding  
u p r i g h t , and the o ther  p r o s t r a t e  a t  the s ide  of the up r i gh t  
one. They ar e  now housed in the Voort rekker Museum, P i e t e r  
mari tzburg .  (Archives of the Chief Native Commissioner,  
Nat; . v o l . 297, 191 7/1 I 14) .
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Land cess ions  formed the b a s i s  of ea r ly  agreements between the  Afr ican 

ch. fs and the e a r l i e r  s e t t l e r s  in Nata l .  These were l a t e r  extended to 

inc lude boundary ar rangements which a lso  e n t a i l e d  annexat ive  t r e a t i e s ,  as 

evidenced in  Sect ion 1 .3 .3 .

1.3.3 Boundaries

Thv area  c o n s t i t u t i n g  the d i s t r i c t  of Natal  in 1843 was con s ider ab ly  

enlarged by var ious ce ss io ns  by na t iv e  ch ie f s  and the subsequent annexat ion 

of t h e i r  t e r r i t o r i e s .  In the t r e a t y  p revious ly  r e f e r r e d  to between Mpande 

and Henry Cloete (Treaty no. N7), the na t ive  ch ief  ceded to Great B r i t a i n  

the  mouth of the Umfolosi River including S t .  Lucia Bay ' . . .  fo r  the time 

be ing ,  fo r  ever,  with f u l l  l i b e r t y  to v i s i t ,  land upon and occupy the  shores 

a long the sa id  bay and mouth . '  The re s p ec t iv e  boundar ies between the Zulus 

and Natal was def ined along the l i n e  of the Buffa lo and Tugela Rivers  and 

remained permanent u n t i l  the incorporat ion of Zulu land in to  Natal  in 1897 

(Treaty  no. N105).

A Proclamation dated 21 August 1844 followed the L e t t e r s  Patent  

annexing Natal  to the Cape Colony (Treaty no. N8), and def ined the incorpo­

ra te d  a r e a . ^  The south-western  boundary was s e t t l e d  through the  o f f i c e s  

of Walter  Harding, one time Crown Prosecutor  and l a t e r  N a t a l ' s  Chief 

J u s t i c e .  He negot ia t ed  a t r e a t y  with Faku, ch ie f  of the Amapondas in 1850 

(Treaty  no. N13) which included the cess ion to Great B r i t a i n  of the t e r r i t o r y  

between the Umtanvuna and Umzimkulu Rivers,  and between the QualMamba or 

Drakensberg Mountains and the sea.  The t e r r i t o r y  lying between the two 

r i v e r s ,  r e f e r r ed  to as Nomans land,  was formally  annexed to Natal in 1863

14. H o r t s l e t ,  Kdward. Map of Afr ica  by Treaty ,  vol .  1. London: 
HMSO, 1896, p. 200.
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(Treaty  no, N19 and no,N20). This was a f t e r  Nata l  was dec lared a s ep a ra t e

colony in 1856, wi th boundar ies def ined by a B r i t i s h  Order in  Council  (I tem

no. N16) followed by a Proclamation dated 5 June 1858 (Item no. N17).

The Amaquati t r i b e  was p laced by t h e i r  ch i e f  under B r i t i s h  p r o t e c t i o n  

in  1875 (Treaty no. N37). The next  major t e r r i t o r i a l  arrangement fol lowed 

the  Zulu War of 1879 and concerned the co nd i t ions  governing the r e s t o r a t i o n  

by the B r i t i s h  of Cetewayo to  Zululand a f t e r  h i s  defeat  and subsequent  e x i l e .

He was p ro h ib i t ed  both from en te r in g  in to  any agreement or t r e a t y  o u t s id e  

h i s  t e r r i t o r y  wi thout  the p r i o r  consent  of the  B r i t i s h  Government, and a l so  

from a l i e n a t i n g  or s e l l i n g  any of the  land des ignated as ' r e s e rv e d  t e r r i t o r y . '  

He had to under take to r e s p e c t  the  boundar ies  of both th i s  land and t h a t  of 

the  newly appointed Chief Zibhebhu. Within Zibhebhu's newly def ined boundary -  

i n d i ca t ed  to Zibhebhu but not  to Cetewayo '1 l ived  many of Cetewayo's suppor ters  

who rose up aga in s t  Zibhebhu. Warfare ensued 1 oing to Cetewayo' s complete 

d e f e a t ,  and h i s  death s h o r t l y  t h e r e a f t e r .

Great B r i t a in  and Germany entered in to  a t r e a t y  in 1885 (Treaty  no. N50)

d e f in in g  t h e i r  re spec t ive  spheres of a c t i o n  in c e r t a i n  areas  in A f r i ca .

This followed i n t e r  a l i a  German p r o t e s t  a t  the B r i t i s h  taking pos ses s ion of 

S t .  Lucia Bay in 1884 (Treaty no. N49) based on t h e i r  e a r l i e r  arrangement 

wi th Hpande (Treaty no. N7). The Germans t h e r e a f t e r  withdrew t h e i r  p r o t e s t  

and undertook ' t o  r e f r a i n  from making c q u i s i t  ions of t e r r i t o r y  or  e s t a b l i s h i n g  

p r o t e c t o r a t e s  on the coast  between the Colony of Natal and Delagoa Bay.' On 

25 Ju ly  1885, the N o t i f i c a t i o n  of 18 December 1884 was publ ished by the High 

Commissioner of South Afr ica in a N o t i f i c a t i o n  from Cape Town, in which i t  

s t a t e d  that  the h o i s t i n g  of the B r i t i s h  f l ag  a t  St Lucia Bay by Lieutenant

Commander William John Moore was au thor iz ed  and had been r a t i f i e d  by C n . i t
,, . 16 B n  t a i n .

15, C.T. B inns in Brookes, V. ,11. and Webb, ('. de B. op, r i l .  , p. 151
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The New Republ ic,  an area of some 4,000 square mi les was located  

w i th in  the parameters  of Zululand.  I t  came i n to  being as a r e s u l t  of 

a s s i s t a n c e  rendered by the  Transvaal  boers to Cetewayo's s u cces so r ,  h is  

minor son Dinizulu .  They claimed over e ight  hundred farms,  c o n t r a r y  to 

t h e i r  i n i t i a l  under taking tha t  they wanted no land.  I t s  borde rs  with 

the  Zulus were def ined  in  a t r e a t y  with Great B r i t a i n  (Treaty  no. N52), 

and the t e r r i t o r y  was latter incorporated  in to  the  South Afr ican Republic 

(Treaty  no. N59), as consented to by Great B r i t a i n  in 1888 (Treaty  no. 

Z51 ) .  As a r e s u l t  of the Anglo-Boer War, i t  was handed back to Natal  

in  1903 (Treaty no. N114), but never again became an i n t e g r a l  p a r t  of 

Zululand.

Zululand i t s e l f  was only annexed to Great B r i t a i n  in 1887 (Treaty  no. 

N53). This delay  was in keeping with W.E. G lad s to n e ' s  L ibera l  Par ty  

p r i n c i p l e s  ( a n n e x a t i o n s . . .  'by augmenting space d iminish  power') 17 which 

re fused  to sanc t i on  annexat ion d e s p i t e  the turmoi l p re va len t  in the  area ,  

and repeated  appeals  from those in au th o r i t y .  Natal  c o l o n i s t s  too ,  were 

des i ro us  of opening up the t e r r i t o r y  fo r  farming and the c u l t i v a t i o n  of 

suga r .  The ac t  of annexation wl n o t i f i e d  to the Powers S ig n a to r i e s  

to the  Ber l in  Act (I tem no. N54) and a Royal. Commission was i ssued  (Item 

no. N55) appoint ing the Governor of Natal to be Governor of Zululand and 

providing for  i t s  government. D e f in i t io n  of i t s  boundar ies  was a l s o  

n o t i f i e d  to the powers par ty  to the Ber l in  Act (Item no. N57). Zululand 

was extended in 1888 to include the t e r r i t o r i e s  of the Chiefs  Dcamana 

(Umcam.-na) and Sibonda (Treaty no. N64). This was a lo g i ca l  conclus ion 

as these  ch ie f s  and t h e i r  t r i b e s  had fo r  many yea rs  formed par t  of Zulu 

rov oreignly .

. r

17. Knaplund, I*, in Brookes, I:. II. and Webb, C. de B. o£. c i t . , p. 1 5 5 .
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Tlie New Republ ic,  an area of some 4,000 square mi les  was located  

w i th in  the parameters  of Zululand.  I t  came in to  being as a r e s u l t  of 

a s s i s t a n c e  rendered by the Transvaal  boers to Cetewayo's succ es so r ,  h i s  

minor son Dinizulu .  They claimed over e ight  hundred farms,  co n t ra ry  to 

t h e i r  i n i t i a l  under taking that  they wanted no land,  i t s  border s  with 

the  Zulus .-re def ined  in  a t r e a t y  with Great B r i t a i n  (Treaty  no. N52), 

and the t e r r i t o r y  was l a t e r  incorporated  in t o  the South Afr ican Republic 

(Treaty  no. N59), as consented to by Great B r i t a n  in 1888 (Treaty  no. 

Z51 ) .  As a r e s u l t  of the Anglo-Boer War, i t  was handed back to Natal 

in  1903 (Treaty no. N114), but never again became an i n t e g r a l  pa r t  of 

Zululand.

Zululand i t s e l f  was only annexed to Great B r i t a i n  in 1887 (Treaty  no. 

N53). This delay  was in keeping with W.F.. G lad s to n e ' s  L ibera l  Par ty  

p r i n c i p l e s  ( a n n e x a t io n s . . .  'by augmenting space d iminish  p o w e r ) ^  which 

refused to sanc t ion  annexat ion d e s p i t e  the turmoi l p r v . , ’len t  in  the area ,  

and repeated  ; ppeals  from those in a u t h o r i t y .  Natal  c o l o n i s t s  too ,  were 

d es i ro us  of opening up the t e r r i t o r y  fo r  farming and the c u l t i v a t i o n  of 

suga r .  The ac t  of annexat ion was n o t i f i e d  to the Powers S ig n a to r i e s  

to  the B er l in  Act (I tem no. N54) and a Royal Commission was i ssued  (Item 

no.  N55) appo in t ing  the Governor of Natal to be Governor of Zi.’ -il.md and 

providing for  i t s  government. D e f in i t i o n  of i t s  boundsr cs was a l so  

n o t i f i e d  to the powers par ty  to the Ber l in  Act (Item no. N57) . Zululand 

was extended in 1888 to include the t e r r i t o r i e s  of the  Chiefs Deamana 

(Umcamana) and Sibond.i (Treaty nC. N64). This was a lo g ica l  conclus ion 

as these ch ie f s  and t h e i r  t r i b e s  had for  many years  formed pa r t  of Zulu 

sover e i gn ty .

17. Knaphind, P. in Brookes, K.H. and Wchb, C. de 11. oj^._ci_t
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Tongaland,  a t  pre sen t  des igna ted  as the Ingwavuma D i s t r i c t ,  which 

to g e th e r  wi th KaNgwane ( r e f e r r e d  to on p. 78 ) i s  the sub jec t  of a p o s s i b l e  

but  h igh ly  co n t ro v e r s i a l  ce ss ion  to Swaziland and has long been disputed 

t e r r i t o r y .  As f a r  back as 1889, P re s iden t  Kruger in per pe tua t ing  the 

South Afr ican Repub l i c ' s  access  l o b e  sea ,  reques ted  B r i t i s h  a s s i s t a n c e  

in a c q u i r in g  the t e r r i t o r i e s  of Zambaan, Umbegesa and ^matongaland, 

in c lud ing  Kosi Bay, Great B r i t a i n  had however concluded a t r e a t y  on 6 

Ju ly  1887 (Treaty  no. N56) wi th Zambi li ,  Queen of the Amatongas ,^  which 

placed the for e ign r e l a t i o n s  of the Amatongas in the hands of the B r i t i s h  

Government. The t r e a t y  was communicated to the Government of the South 

A fr i can  Republ ic.  The S ta t e  Secre ta ry  of the Republic in h i s  re p ly  dated 

30 January  1888 pointed  out tha t  Tongaland, as descr ibed in the t r e a t y ,  

inc luded the t e r r i t o r y  of two independent c h i e f s ,  Zambaan and Umgebesa, 

a l b e i t  e r r o n e o u s l y . 19 He added that  Mr. F e r r e i r a ,  Native Commissioner 

of Wakkerstroom had concluded agreements with these c h i e f s ,  and tha t  the 

Republic was consider ing the  ques t ion of taking t r a n s f e r  of these agreements.

S i r  Hercules  Robinson, Cape Governor and High Commissioner in h i s  reply 

of 7 February 1888, i n d ica ted  that  the t e r r i t o r y  included the whole area 

between Swaziland and the s e a . I t  was regarded as exc lus ive ly  wi th i n  the 

sphere of B r i t i s h  in f l uence ,  and that  the B r i t i s h  Government was most 

u n l i k e l y  to sanct ion F e r r e i r a ' s  agreements , as they would be considered in

18. See correspondence (Z.A. Republic no. 17) dated 13 September 1895
from S i r  Hercules Robinson, to Pres ident  Kruger (Transvaal  
Archives Depot, ZAR 91, Greenbook, no. 6, 1899).

19. Walker, K. A His tory  of South Afr ica .  London: Longmans, Green,
1928, p. 422,
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c o n f l i c t  wi th B r i t i s h  i n t e r e s t s  and posses s ions  in South A f r i ca .

In 1890, i  Convention r e l  t ive  to Swazi a f f a i r s  was concluded with

the South Afr ican Republic (Treaty no. Z58) , the former was pe rm it ted

access  to the sea subj ec t  to three  cond i t ions  v i z , A r t i c l e s  16 and 17

which s t a t e d  the fo re ign r e l a t i o n s  of the  newly acquir ed  t e r r i t o r y  to be

in the hands of the B r i t i s h  Government; A r t i c l e  20 ind i ca t ed  the ent ry

of the Republic to the South Afr ican Customs Union as a p r e r e q u i s i t e  as

well  as the f r ee  impor ta t ion of South Afr i can  produce in to  the Republ ic,

as a i l i c u l a t e d  in A r t i c l e  22.

The Republic however took no s teps  to f u l f i l  these  c o n d i t i o n s .

Years of controversy  ensued during which Zambili app l i ed  fo r  B r i t i s h

p ro t e c t io n  in 1887, withdrew her  request  a year l a t e r  and in 1890 at tempted

to get  Por tugal  to take over her  country .  Due a l s o  to the u n o f f i c i a l

in t e rv e n t io n  of Transvaal burghers  in the t e r r i t o r i e s  of Zambaan and

Umbegesa, t h e i r  lands were annexed to the B r i t i s h  crown (Treaty  no. N83)

and incorporated  in 1897 in t o  Zululand (Treaty  no. N105).

Brookes and Webb po int  out th a t  Zambaar was not pe r sona l ly  in favour

20of the annexat ion,  but that Umbegesa was in favour.  Evidence to the

con t ra ry  i s  s u b s t an t i a t e d  by a l e t t e r  of p r o t e s t  w r i t t e n  on h i s  beha l f  by 
2 1

Theophilus Shepstone by v i r t u e  of the power of a t t o r n e y  granted to him 

by the Chief ,  and in which he s t a t e s  'As Umbegesa has in no way s i g n i f e d

20. Brookes, E.H. and Webb, C. de B. op. c i t . p. 188.

21. L e t t e r  (Z. A, Republ ic,  no. 5) dated 1 May 1895 (Transvaal
Archives Depot, ZAR 91, Greenbcok, no. 6, 1899).



h i s  w i l l in gness  to go under B r i t i s h  ' l e  and has always expressed h i s  

d e s i r e  to me to be d e a l t  with in con junct ion wi th Swaziland,  I have the 

honour,  in h i s  beha l f  to p r o t e s t  ag a in s t  the  annexat ion of h i s  t e r r i t o r y  

by Her Majes ty ' s  Government. ' The d e s i r e s  and i n t e r e s t s  of the 

i n h a b i t a n t s ,  i t  t he re fo re  ap p e a r s , were not conside red  but  t h a t  they were 

pawns in an i n t r i c a t e  d iplomat ic  game between B r i t a i n  and the South Afr ican 

Republ ic . ^

The boundar ies between B r i t i s h  and Por tuguese possess ion in the 

neighbourhood of Tonga land were def ined in  an Exchange of Notes in 1895 

(Treaty  no. N95), and were in 1897, sub jected  to d e l i m i t a t i o n  by J o i n t  

B r i t i s h  and Portuguese commissioners (Treaty  no. N102). This was in 

accordance with A r t i c l e  3 of the Treaty  of 11 June 1891 between the two 

co u n t r i e s  (Treaty no. N71). Thus by 1897, Nata l  reached i t s  pre sen t  

boundar ies with the except ion of the e r s tw h i l e  New Republ ic,  which was 

r e - jo in e d  in 1903.

1.3.4 E x t r a d i l i i n

Na ta l ,  as did the Cape, au tomat ica l ly  became par ty  '-o e x t r a d i t i o n  

t r e a t i e s  entered in to  by the B r i t i s h  Government. Examples of t h i s  included 

t r e a t i e s  with Germany (Treaty no. C42); with Braz i l  (Treaty  no. C43) ; 

with I t a l y  (Treaty no. C45) ; Denmark (Treaty  no. C46); Sweden and 

Norway (Treaty no. C48) ; the Netherlands  (Treaty  no. C51) ; Bo l iv ia  

(Treaty  no. N74) ; Portugal  (Treaty no. N76); L ib e r ia  (Treaty  no. N77) ;

Roumania (Treaty no. N78) and the l i k e .  The more convenient 

ad m in i s t r a t io n  of the B r i t i s h  E x t r ad i t i o n  Acts of 1870 and 1873 was 

provided for in the Natal s t a t u t e s  by v i r t u e  of Law no. 6 of 1877 

(Item no. N39). N a ta l ' s  e x t r a d i t i o n  law was given e f f e c t  by
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a B r i t i s h  Order in Council dated 1878 (I tem no. N40), and was amended 

severa l  t imes (Item no.N45 and no. N75), and the Fug i t ive  Offenders Act 

of 1881 was appl ied  in  1901 (Item no. N113).

Arrangements for  the e x t r a d i t i o n  of o ffende rs  from neighbour ing s t a t e s  

and co lonies  such as the Cape, Orange Free S ta t e  and South Afr ican 

Republic were evidenced by T r e a t i e s  no. N26, N27, N28, N43, and N103. Natal
23

signed an e x t r a d i t i o n  t r e a t y  wi th Pondoland (probably in 1887), a l though 

i t  was not  po ss ib le  to locate  i t s  t e x t .  The need fo r  such a t r e a t y  was 

i l l u s t r a t e d  in correspondence from the Resident Mag is t ra te  in H a r d i n g ^  

who described the d i f f i c u l t y  in obt a i n i ng  a f u g i t i v e  who f l ed  to  Pondoland 

a f t e r  b a t t e r i n g  a person in to  ' smal l  b i t s . ' The Chief Unquikela acquiesced,  

and in a l e t t e r  w r i t t en  from the Great P lace ,  Pondoland by h i s  Chief Coun ci l lo r  

on h i s  behal f  s t a t e s  ' . . .  with re fe rence  to seve ra l  a p p l i c a t i o n s  tha t  have 

been made to him by the Resident  Mag is t ra te  of Alfred County fo r  the 

e x t r a d i t i o n  of na t ives  who have f l ed  from Natal  to Pondoland for  refuge and 

with re ference  there to  to br ing to Your Excellency a no t i ce  t h a t  no e x t r a ­

d i t i o n  t r e a t y  e x i s t s  between the two co u n t r i e s  and have to reques t  th a t  Your 

Excellency w i l l  take such s t eps  as you may deem necessary  wi th a view to 

having a t r e a t y  made as soon as po ss ib le  so tha t  h i s  country can be p laced 

on a more s a t i s f a c t o r y  foot ing with the Colony of Natal  with whom he is  

very des i rous  of remaining on a f r i e n d ly  f o o t i n g . . , '

23. Archives of the Colonial  S e c r e t a r y ' s  O ff i ce ,  Na ta l ,
vol .  1143, 1887/2958.

24. Archives of the Secre tary  for  Native A f f a i r s ,  Na ta l ,  vo l .
75, 1884/579.
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25
Evidence can be located  in the Natal  Archives of i n t e r - c o l o n i a l  

or s t a t e  reques ts  for  the e x t r a d i t i o n  of o f f e n d e r s , e s p e c i a l l y  between 

Natal  and the T ra nsvaa l . S tolen  goods , embezzlement and mal icious  

damage to proper ty  appear to be the main grounds for  e x t r a d i t i o n  r e q u e s t s ,

1 .3 ,5  Other

Natal  entered in to  seve ra l  o th e r  i n t e r - s t a t e  t r e a t i e s  wi th in  the 

Southern Afr ican region.  For example see the t r e a t i e s  concerning the

Customs Union (Treaty no. N106 and N115 ) which are  d i scussed on p. 65-66.

25. See for  example Archives of the Colonia l  S e c r e t a r y ' s  Off ice ,
Na ta l ,  vo l .  1541, 1897/8769 and 1897/8441; vo l .  1542, 
1897/8972.
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CHAPTER 2 : The Boer Republ ics

2,1 The Orange Free S t a t e

2 .1 .1  C o n s t i t u t i o n a l  Development and Treaty-making Powers 

S i r  Harry Smith, Governor of the Cape of Good Hope, proclaimed on 

3 February 1848, the Queen of England's  sovere ignty  over a l l  i n h a b i t a n t s  

in  the t e r r i t o r i e s  no r th  of the Orange River as f a r  as the Vaal River and 

East of the Drakensberg Mountains (Treaty no. 03).  They were thus subject  

to the laws and ordinances  of the Colony of the Cape of Good Hope, and in 

a l l  i n t e r n a t i o n a l  d i s p u te s  concerning the t e r r i t o r y ,  Her Majesty was to 

be the 'paramount and exc lus ive  a u t h o r i t y . ' A d i s t i n c t  and sep a ra te  

government, adminis tered  by the Governor of thu Cape of Good Hope was 

c o n s t i t u t e d  by L e t t e r s  Patent  dated  22 March 1851, under the name of the 

Orange River Sovere ignty  (Treaty no. 06).

The Queen abandoned for  h e r s e l f  and her h e i r s  a l l  dominion and 

sovere ignty  over the Oran,e River t e r r i t o r y  by a proclamat ion dated  30 

January 1854 (Treaty no. 07) .nd  t h i s  was followed by the Bloemfontein 

Convention,  (Treaty no. 010), a s i m i l a r  but  more p r e c i s e  ver s io n  of the 

Sand River Convention.  The whole s ig n i f i c a n c e  of the Convention was 

contained in  the f i r s t  two a r t i c l e s ,  which, together  wi th those p e r t a i n in g  

to s lave ry  and the supply  of ammunition to the b l a c k s , were to form the 

ba s i s  of a l l  fu tu re  r e l a t i o n s  between the Republic and the B r i t i s h  Govern­

ment . The f i r s t  a r t i c l e  guaranteed ' . . . t h e  fu tu re  independence of tha t  

country  . . . a n d  t h e i r  government to be t r e a t e d  and considered then ce fo r t h  

to be a f ree  and independent government. '  Although an attempt  had been 

made to e l i c i t  a pramise from Her Majes ty ' s  Government tha t  no more 

t r e a t i e s  would he s igned with the indigenous people ' t o  the nor t  iward 

of the Orange' ,  a l l  the Commissioner re sponsible  ' f o r  s e t t l i n g  ind
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With regard to t rea ty -mak ing ,  the consent of the Volksraad was 

necessary  for  a P r e s i d e n t i a l  d e c l a r a t i o n  of war or  conclus ion of peace,  

a convention or a t r e a t y .  However Ordinance no. 1 of 1856 enabled the 

P res ident  to enter  in to  t r e a t i e s  and conventions wi thout the  p r i o r  

a u t h o r i t y  of the Volksraad,  but  the Raad could f i x  the d u r a t i o n  of the 

t r e a t i e s .  In p r a c t i c e ,  l e g i s l a t i v e  conf i rmat ion was u s u a l ly  sought but  

not inv a r i a b ly  granted.  Thu P re s iden t  had ex tens ive  powers regarding 

fo re ign r e l a t i o n s ,  and was re sponsib le  for  dec la r in g  war and concluding 

peace,  being granted ex post  f a c to  approval  by the l e g i s l a t u r e . ^

The s t a t u s  th e re fo re  of the Orange Free S ta te  up to commencement of 

the Anglo-Boer War in 1899 was tha t  of an independent s t a t e  and in the

oninion,  dated 5 February 1900, of the B r i t i s h  Colonia l  Law O f f i c e r s ,

Richard E. Webster and Robert B. Finlay  ' . . . i t  had concluded t r e a t i e s  

with for e ign powers on an equal fo ot ing  and wi thout any i n t e r f e r e n c e  or 

in t e rv e n t io n  on the p a r t  of the B r i t i s h  Government . 1

As a r e s u l t  of the defence a l l i a n c e  (Treaty no. 046/Z54) entered 

in to  in 1889 between the Orange Free Sta te  and the South Afr ican Republ ic , 

the l a t t e r  a s s i s t e d  the South Afr ican Republic in the War of  1899-1900.

This led to i t s  annexat ion to the B r i t i s h  Dominions by a Proclamation made 

on 24 May 1900 (Treaty no. 087) and i t  was t h e r e a f t e r  known as the Orange

River Colony. Oppenheim s t a t e s  tha t  although t h i s  p r a c t i c e  of annexat ion

dur ing a war sometimes p r e v a i l s ,  1 . . .  i t  cannot be approved.  For annexat ion 

of conquered enemy t e r r i t o r y ,  whether of the whole or  of p a r t ,  confers  a

4. Mahlo, H.R. and Kahn, E. The Union of South A f r i ca :  The
Development of i t s  Laws and C o n s t i t u t i o n .  London: 
Stevens , I960, p. 79.

5. Quoted in fu l l  in MavNair, A. I). The Law of T r e a t i e s .  Oxford:
Clarendon Press ,  1961, p. 706-710.
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t i t l e  only a f t e r  a f i r m l y  e s t a b l i s h e d  conquest and so long as war 

cont inues  conquest i s  not  f i rmly e s t a b l i s h e d .  For t h i s  reason the 

annexat ion of the Orange Free S t a t e  in  May 1900, and of the South 

Afr ican Republic (Treaty no. 285) in September 1900, by Great B r i t a i n  

during the Boer war, was p re m a tu re .1^

L e t t e r s  Patent  cr ea ted  Crown Colony Rule wi th  nominated Execut ive 

and L e g i s l a t i v e  Councils in  1902 and Lord Milner became the Governor of 

both  the Orange River Colony and the  Transvaal .  S u b s ta n t ia l  f i n a n c i a l  

p ro v i s ion  in the form of gr an ts  and loans was made by Great B r i t a i n  for  

the  purpose of re co n s t ru c t io n  and r e p a t r i a t i o n .  An In t e r -C o lo n ia l  

Council was e s tab l i sh ed  in May 1903 which comprised the High Commissioner, 

the  Lieutenant  Governors,  var ious  o f f i c i a l s  and r e p re s e n t a t i v e s  cf  the 

Execut ive and L e g i s l a t i v e  Counci ls,  to advise  the High Commissioners on 

the f inances  of the ra i lways ,  the cons tab u la ry  and var ious o ther  mat ter s  

of common expenditure .  Responsible government was granted to the  Orange 

River Colony (Item no. 010 1) in June 1907.

Upon the Orange Free S t a t e ' s  annexat ion by Great  B r i t a i n ,  a l l  

t r e a t i e s  were considered to have lapsed.  See a l s o  the d i scuss ion 

p e r t a i n in g  to the 'c lean  s l a t e '  theo ry ,  with regard  to the South Afr ican 

Republic (p. 71 ) .  This was t e s t ed  in 1903, when the  Belgian M in i s t e r  in 

London inquired  of the B r i t i s h  M in i s t e r  whether i t s  t r e a t i e s  with the 

South Afr ican Republic of 1876 (Treaty  no. 224) and the Orange Free S ta t e  of 

1894 (Treaty no. 070) were considered as having terminated by the f a c t  of 

annexat ion of these co u n t r i e s ,  and whether the e x t r a d i t i o n  r e l a t i o n s  between

6 . Oppenheim, L. In t e rn a t io n a l  Law: A T r e a t i s e .  8 th Ed. London:
I.ongmanns, 1935, vol .  1 , p .  570-57 1.

7. Hah To, II.R. and Kahn, K., op , i t . ,  p. 1 1 1 .
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Belgium and the Orange River Colony were to be considered as being 

regu la ted  by the Anglo-Belgian  Convention of 1901. Lord Landsdowne 

re p l i ed  t h a t  t r e a t i e s  of commerce and e x t r a d i t i o n  entered in to  by the 

former Boer Republics were no longer in fo r ce ,  and th a t  the  new co lonies  

were under B r i t i s h  t r e a t i e s  of commerce and e x t r a d i t i o n . 8

2 . 1.2 Boundaries and T re a t i e s  with Local Chiefdoms

The problem of land tenure  proved c e n t r a l  to the i s sue  of demarcat ing 

the land nor th  of the Orange River.  The vas t  spaces i n i t i a l  i v  provided 

s u f f i c i e n t  l i v in g  space fo r  a l l ,  but wi th the permanent se t t l em en t  of 

Trekkers in the a r e a ,  c o n f l i c t  was i n e v i t a b l e .  C a t t l e  r u s t l i n g  was r i f e ,  

e s p e c i a l l y  west of the Caledon River,  and in 1842, the Governor of the 

Cape Colony received an o f f i c i a l  inquiry from Moshesh, Chief of the Basutos,  

as to terms on which B r i t a i n  would be w i l l i n g  to 1 re co g n ize 1 the  Basu to . ^

Dr. John P h i l i p ,  of the London Missionary Socie ty ,  advocated measures to 

keep 'Basuto coun try '  out of the hands of the Boers,  and recommended to 

the Governor, S i r  George Napier ,  in a l e t t e r  dated 25 August 1842,10 ' t h a t  

t r e a t i e s  should be entered in to  with Moshesh and Adam Kok. A t r e a t y  with 

Moshesh would not involve a s a l a r y  in i t ,  a present  from Government, as 

a pledge of i t s  good w i l l  towards him, i s  probably a l l  tha t  wr ild be 

n e c e s s a r y . . .  Were t r e a t i e s  wi th the Government to  become a common th ing 

among the ch ief s  beyond the Northern Boundary of the Colony, they would 

lose  t h e i r  value and cease to answer good purpose ,• and for th a t  reason I 

would recommend th a t  none should be made a t  present  except with the two

8 . 0  Connell ,  D.P. S ta te  Succession in Municipal Law and In t e r n a t i o n a l
Law. Cambridge: Cambridge Un iver s i ty  P r e s s , «1962, vo l .  2, 
p. 35-36.

9. Stevens,  R.P. Lesotho,  Botswana & Swaziland: The Former
High Commission T e r r i t o r i e s  in Southern Af r i ca .  London:
Pal l  Mall ,  19b 7, 18.

1 0 . Basutoland Records , vol .  1 , p. /, 7 ,
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i n d iv id u a l s  named, -  Moshesh and Adam Kok, and my reasons fo r  recommending 

ehem are  the p o s i t io n s  they occupy on the F r o n t i e r  of the Colony . 1

This advice was heeded,  and in 1843 Napier concluded t r e a t i e s  wi th 

both Adam Kok (Treaty no. C23 ) and Mo.he.h (Treaty no. 01).  The

Napier t r e a t y  with Moshesh proved d i s t a s t e f u l  to the Boers,  but  s a t i s f i e d  

Moshesh. According to i t s  terms,  Moshesh under took to be 1 the f a i t h f u l  

f r i e n d  and a l l y  of the Colony' in t h i s  document which Stevens notes  could 

be c ite d  'a .  proof that B.eutoland had acquired the s ta tu ,  of a Protected  

State and could not be treated e ith er  a ,  a colony or a p r o t e c t o r a t e . '"  He 

under took to preserve  order  in h is  t e r r i t o r y ,  to hold the Cape f r o n t i e r  

a g a in s t  v i o l a t i o n  and to surrender  cr iminal s  and f u g i t i v e s  to the Cape Colony 

f o r  t r i a l  -  in o ther  words, he was helping to enforce  the Punishment Act 

which gave co lon ia l magistrate, the power to try o f fen ce ,  incurred by B rit ish  

su b j e c t s  beyond the borders of the Cape Colony, as f a r  as the t w e n ty - f i f t h  

degree of Southern l a t i t u d e ."  The boundaries o f  Basutoland were roughly 

defined for the f i r s t  time in A rtic le  3, but there was fa i lu r e  to c le a r ly  

demarcate the western boundary. This was l a t e r  to prove a cons tan t  source 

of c o n f l i c t  with the Boers.  In r e tu rn  for  s ign ing  t h i s  t r e a t y ,  Moshesh was 

to  receive £75 annual ly from the Colonial Treasury, e ith er  in the form of 

ammunition or money, as he chose.  He was to communicate in f u tu r e ,  d i r e c t l y  

wi th  the Governor. With the signed copy of the Treaty ,  Moshesh sent a l e t t e r  

saying that ' i t  being evident  to m e... tha t  i t  i s  not the d esire  of the 

Government to place any undue r e s t r a i n t  upon me as to the exten t  of the 

T e r r i t o r y ’ but tha t  he signed in good f a i t h  th a t  Napier would make s p e c i f i c

11. Stevens ,  R.P., op c i t . , p. 19.

12. For d e t a i l s  of th is  Act no. 94 of 13 August 1836, s e e :
Kybers, C.W., op c i t., p. 146-148.

V
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a l t e r a t i o n s  regarding the bo undary .1' ^

S ir  Peregr ine  Maitland suceeded Sir  George Napier in March 1844, and 

due to the constant  d i spu tes  between the Trekkers and the indigenous 

peo p le , e s p e c i a l l y  in Adam Kok's t e r r i t o r y , he summoned the c h i e f s  to meet 

him a t  Touwfontein in 1845. He attempted to c rea te  peace (Treaty  no. 02) 

in the area  by proposing t h a t  each chief  should d iv ide  h i s  t e r r i t o r y ,  the 

one s ide as an i n a l i e n a b l e  r e s e rv e ,  and the o ther  s e t  apa r t  fo r  whi te 

se t t l em en t  in which q u i t - r e n t  farms could be leased.  The c h i e f s  would 

cont inue  to ru l e  t h e i r  own people but a B r i t i s h  Resident (Captain ,  l a t e r  

Major Warden was the f i r s t  incumbent) was to deal with the w h i t e s . The 

s t a t u s  of the Boers as landowners was thus recognized and ' c e r t a i n l y  i t  

marked the f i r s t  p a r t i a l  ext ens ion of B r i t i s h  a u t h o r i t y  beyond the  Orange , ' 14 

but the vexing problem of boundar ies remained unsolved.  This meant i t  was 

impossible for  Warden to mainta in  more than a semblance of peace whi le the 

c h i e f s  engaged themselves in  constant  border  c o n f l i c t s .

In March 1846 Warder held a meeting of a l l  the ch ie f s  a t  the P la tbe rg  

Mission where they signed a p e t i t i o n  requ es t ing the Governor to appoint a 

commission to s e t t l e  t h e i r  boundary d i s p u t e s . 15 The War of the Axe (1847) 

in tervened  and S i r  Harry Smith took over as Governor. His s e c r e t a r y ,

Richard Southey, was en t ru s ted  with drawing up a new boundary a f t e r  Smith 

r e .h iv ed  numerous complaints of whi tes  t r e s p a s s in g  in Moshesh's t e r r i t o r y

13. Basutoland Records, vo l .  I, p. 56. Let t c i  to the Civi l
Commissioner of Colesberg,  dated 13 December 1843.

14. Cambridge His tory  of the B r i t i sh  Empire, vol .  8 . Cambridge:
Cambridge Un iver s i ty  P ress ,  1963, p. 341.

15. Basutoland Records, vol .  1 , p.  119-i20.
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between the Caledon and the Orange Rivers .  According to Sanders16 

Southey suggested a l ine  (Treaty  no. 04) which would leave seve ra l  

thousand Basuto on the European s ide  and about s ix  whi tes  on the Basuto 

s id e .  Southey j u s t i f i e d  h i s  a c t i o n  in a l e t t e r . 17 'A f te r  every in q u i ry  

1 have been able to make, I have come to the conclusion that Moehe.h does 

not relinquish  ,ny land to the Boers, but that my le t t e r  to him, re ta in ,  

more than was ever occupied by him previous to the Boers s e t t l in g  in the 

c o u n t r y . '  Moshesh objected  v o c i f e ro u s ly  ' . . . I  complain of, i s  the f i x i n g

of l im i t ,  to people under me k d t W t  rafarencc to me but on the contrary

s ta t in g  publicly  that I Am* n o t A t n g  ^  ^  ^  conceived

t h a t  my l i m i t s ,  a t  least  on certa in  p o i n t s ,  were guaranteed to me by the 

Treaty entered into with the Colonial Government... I should not be very

f i r  wrong in saying the l ine  would cut  o f f  half  of the h ab i t ab le  country ,

and some thousands of Basuto. would be d r iv en  from their homes, i t  i s  s a id ,  

to give place to a very small proportional number of B r i t i s h  S u b je c t s . ' 18

These unsuccessful attempt, to d e lin ea te  the western boundary and in 

order to secure regional peace beyond the Cape border, led Sir Harry Smith 

to d ec la re  B r i t a i n ' s  sovere ignty  over the t e r r i to r ie s  nor th  of the Orange 

River in ,848 (Treaty no. 03). The boundary issue  w,.s referred to in 

vague terms and was to encompass the te r r i to r ie s  nor th  of the Great Orange 

and ' i nc lud ing  the coun tr i es  of Moshesh, Moroko, M olit .an i,  Sinkcnyala,

Adam Kok, Cert Taaybosch, and other minor c h ie f s ,  a .  far north a .  to the

16. Sanders,  P. Moshweshwc of Lesotho. London: Heinemann, 1971.

17 Reproduced by A.J. van Wyk in: Smlt, P . ,  ot a l .  Lesotho.
r e t o r i a :  Afr ica  I n s t i t u t e  of South Af r i ca ,  1969, p. 2-3.

IB. Basutoland Records, vol .  1 , p .  2 17.
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. W  ^ . K  „  g lv ra  an assurance  by r ,  „ igh c C s W . e r

" ~ l n  1 " d e P = "d 6 " t " d ^  a l l o w e d  Co r u l e  h l .  l . n d

a c c o r d i n g  Co c u s c o . .  „  w a s  o n l y  d u e  Co c h i .  a s s u r a n c e  c h a l  M . s h e s h

agreed to accept  B r i t i s h  j u r i s d i c t i o n . 19

H a j o r  Warden . . .  g i v e n  Che Cask o f  d e . r c a C n g  c h .  w e s c e r n  h o u n d e r ,

: z= : %: 2 :5 "'

, P , U e d  M° ' h e , h  t0 * “ e P t  *  , O U t h e r ” » b i c h ,  a cc o rd ! . ,  c .  Walk,,
-  over ,00 ha.uco v i l l a g e , .  So.e of Che. had only r e c e .c ly  h e , .  '

o c c u p i e d  b u t  o t h e r ,  w e r e  o f  o l d  s t a n d i n g  and w i t h  t h e .  w e r e  c u e  o f f  a  g r e a t

eat of the Caledon for the b en efit  of the European, or minor c h i e f s . ' 20 

Naturally peace . . .  not forthcoming. Ihc refused to . . .  to

1 U ‘ r Sld" ° '  the , ” * “ *d b " "  A f - r  .o f fe r in g  .  . . . . . .  of
d e f e a t r  by Che B . a u c o  a t  Che b a c c l e s  o f  v i e r v o e c  and Berea th,

r“ , ,h  ‘,' C‘d' d 10 v i ‘"dr„. from the Sovereignty. Thi,

d ec is ion  . . .  formalised in Che Bloemfontein Convention of „ M . Thc .range

«  State . . .  recognised a ,  an independent republic, hut the tr o u b le .o .e

continued to reign. Ihe w h ite ,  continued to recognise the Warden bine but 

Moshesh regarded the withdraw,, of British  Sovereignty a . rendering 

Previous agreements „  null and void and that the 'Ba.uto were again in

S U - v p n n ,  R . P . ,  o p _ _ c j t . ,

 .......   Ki ™ g . ' t „ " ! " ; « V p . S" » ! ' ' , r" , r r , r «- » «  1.0 ,.don,



- 5 1 -

f u l l  possess ion of a l l  the land by v i r t u e  of 'h e r e d i t a r y  r i g h t 1 or 

according to t h e i r  i n d e f i n i t e  and u n s u bs tan t i a t ed  c l a im s . ' 21

The Government of the  Orange Free S ta t e  had to bear the burden of 

t ry ing  to enforce land g ra n ts  to t h e i r  farmers on lands a c tu a l ly  

occupied by the Basuto.  This p r e c i p i t a t e d  j e v e r a l  c r i s e s  w i th in  the 

Government i t s e l f ,  and a f t e r  the r e s ig n a t i o n  of Pres ident  Hoffman, h i s  

successor  Jacobus Boshof r e a l i z e d  th a t  a mediator was n ec es s a ry . and 

S i r  George Grey was requested to a r b i t r a t e .  The contending p a r t i e s  met 

a t  Smithf ie ld  in 1855, where an agreement was reached , Im p l i c i t  in the 

Treaty however, was an acceptance of the Warden Line but as each pa r ty  

was t ry in g  to expel the  o the r  from the coveted cornlands ,  the agreement

was doomed to f a i l u r e .

The c o n f l i c t  cont inued and culminated in a d ec la ra t i o n  of war by the 

Orange Free S ta te  ag a in s t  the Basuto. The war was even tual ly  terminated 

by an o f f e r  of S i r  George Grey to mediate and t h i s  re su l t ed  in the F i r s t  

Treaty of Aliwal North of 1858 (Treaty no. 013).  Again t h i s  proved to 

be a somewhat wor thless  document as the Warden Line north of the Caledon 

River was r e ta ined  but some concess ions  were made to Moshesh in the 

southern par t  where the Orange Free S ta t e  surrendered some f i f t y  farms

in the area between the Orange and Caledon Rivers ( in the modern day

di t r i c t s  of Wepener and Z a s t r o n ) . This agreement merely shelved the 

d i f f i c u l t i e s ,  and indeed was to have r a m i f i c a t io n s  over a century  l a t e r ,  

when Lesotho la id  claims to the so -c a l l e d  Conquered T e r r i t o r y . 22

21. LI of f , C.C, Lesotho Claims to Part  of the Orange Free S t a t e .
South Afr ican Yearbook of I n te rn a t io n a l  Law, vol .  4 
1978, p . 116.

22. Sec: h l o f f ,  , op l i t . ,  p. 109-12". for a fu l l  a n a ly s i s  of
t h i s  i s s u e .
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Border f r i c t i o n  was exacerbated by S i r  P h i l i p  Wodehou=e's response 

to a p lea  from Pre s iden t  Jan Hendrik Brand to d e l i n e a t e  a boundary l i n e ,  

which he did in 1864, in a manner favourable to the Orange Free S ta te  

and fo r  the f i r s t  time the Orange Free S t a t e ' s  r i g h t s  were recognized in 

a large  sec t i o n  of land between the Orange and Caledon Riveis (Treaty 

no, 015). Moshesh was a l so  presented with an ult imatum to withdraw his 

s u b jec t s  from Orange Free S ta te  T e r r i t o r y  before  30 November 1865, In a 

l e t t e r  from Mr. J.M. Orpen to the C iv i l  Commissioner of Aliwal Nor th , 

dated 14 November 1864, some i n d i c a t i o n  of the r e ac t io n  to the proposed 

removal of the Basutos can be a s c e r t a i n e d .  'The o ther  ch ief s  are  

d re ad fu l ly  cut  up too about the d ec i s io n ,  e s p e c i a l l y  Mope-i and Molapo.. .  

/The former s a i d /  'What r -e s t r oye r  wi thout  p i t y  the whi te man i s ,  Where 

a re  we to go to? Where are  we and our ch i ld re n  to l i v e ? ' . . .  and Molapo 

How am I to exp la in  i t  to my people th a t  they are to leave t h e i r  own 

v i l l a g e s  where they wore b o r n ? ' . . .  Molapo to ld  me he would agree to the 

people being removed, but  never agree to an acknowledgement tha t  the land 

was a l i e n a t e d .  The c laim,  however dormant,  must descent  to t h e i r  

c h i l d r e n ' s  ch i ld re n  u n im p a i red . '

Moshesh made only a pre tence  wi th complying with the removal of h is  

s u b je c t s  and the Great Basuto War as i t  was known, broke out in 1865, I t  

cont inued for  a year and surrender  came in s t ag es .  F i r s t l y ,  Malapowas 

compelled to cede hi s  t e r r i t o r y  in the nor th  and west of the Caledon River,  

and to become a vassa l  of the Orange Free S ta te  (Treaty no. 016).

23. Basutoland Records , vol .  3A, p. 312-314.
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With hi.-- su b j ec t s  on the br ink  of s t a r v a t i o n ,  Moshesh s igned the

Treaty of Thaba Bosigo soon a f t e r  Molapo's Treaty  of Imparani in 1866,

This t r e a t y  (Treaty  no, 017) has been descr ibed by var ious  h i s t o r i a n s

as the most d i s a s t r o u s  t r e a t y  to be enforced on the Basuto, By i t s  harsh

terms the Basuto were to v ac at e  the t e r r i t o r y  on the Free S ta te  s ide of

the Caledon for  a l l  time. I t  was an ex ten t  of land equal to about

a t h i rd  of the whole of Basutoland,  well  ova- h a l f  i t s  a r ab le  land,  and so

r i c h  th a t  nothing in  the Free S ta te  could compare with i t . ' 24 As noted

by De Kiewiet ' l i k e  a l l  f r on t ie rs men ,  the  f r u i t s  of conquest were the

lands of the vanquished,  and gave l i t t l e  thought to the l o t  of the n a t iv e s
23

they e x p e l l e d . ' " Eloff  j u s t i f i e s  the a c q u i s i t i o n  of the so -ca l le d

Conquered T e r r i t o r y  by the Orange Free S t a t e ,  as an ac t  of cess ion on the

p a r t  of Moshesh and s t a t e s  th a t  t h i s  a c q u i s i t i o n  'undoubtedly s a t i s f i e s  

the condi t ion s  l a i d  down by the law of n a t i o n s . ' 26

The Basuto showed no s ign of leaving the annexed t e r r i t o r y ,  Moshesh 

repudia ted  the Treaty  and again voiced h i s  appeal to be taken over as a 

B r i t i s h  s u b j e c t . This was in keeping wi th the Imperial  pol icy  of the 

t ime, and h i s  requ es t  was acceded to (Treaty no. 018) and they were saved 

the danger of complete absor pt ion  by the Orange Free S ta t e .  The border 

i ssue  was s t i l l  not resolved but even tu a l ly  a f t e r  n e g o t i a t i o n s ,  the new 

border between the Orange Free S ta te  and Basutoland was del inea te d  in 

1869 according to a t r e a t y  s igned between the Orange Free S ta te  and Great 

B r i t a i n ,  known as the second Treaty of Aliwal North (Treaty no, 019),

24. De Kiewiet,  C.W. B r i t i s h  Colonial  Policy and the South Afr ican
Republ ics ,  1848 -1872. I.o.don: Longmans .Green, 1929,
p. 194.

25. I b i d , p. 192.

26. HI o f f ,  C.C.,  op c i t . ,  p. 122.
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CM. r e a f f i r m s  che B loam fon .in  C o n x i o n ,  . .C o r e d  
^  ^  ^

e x .L  ng border.. The Ba.uCo... were given barely enough Co pre.erve  

them from the wor.c e f f e c t ,  of c o n g e .c io n . '"

The border, chu. la id  down and .ub.equently r a t i f ie d  were .u b . t a n t ia l l y  

C = same a .  those recognized today. There were .everal amendment, which 

ahould be con.ul,ed.. the B r ic i .h  High Commi.aioner'. Notice of 1] May ,870

Tieaty no. 020), which wa. confirmed by the Cape of Good Hope Act , ,
August 1871, p .  185.
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TM. C M ., „ . t . rb0Br of th,  cr iq„ ,  a„d pre, id=„ t „rand of tbe

Orange Free S t e f .  Put in b a . i c  t . p „  the B r i t i . h  Cov.rnm.nt acquired

r i 8 h t ‘  ° f  — V n e g o t i a t i o n s ,  i t  a r r a n g e d

the 0 r “ 8* S“ t * «‘ « * »  C . , .  on r ece iv ing
Gnqualand West, the sum of £90,000.

. ; ° “nd" y Pr° blem’ “ , t h  thS " r i c e .  Republic provided , o r
>n tern,,  of the London Convention of 1884 (Treaty no. Z, 3) by vhich

e t i p u l e t i o n e  . e r e  ™de for  beaconing o f f  th ,  s o u t h - . , , ,  boundary of the

27. Stevens , R.P. ,  o ^ t . ,  p. 2 4 .
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Rep ub l i c , and in the case o:" d isagreement , a r e f e r e e  was to be appointed .  

On 5 August 1885, a re fe re e  appointed by the Orange Free S t a t e ,  Melius de 

V i l l i e r s ,  one of the Judges of the High Court of the Orange Free Sta te  

made hi s  pronouncement (Treaty no. 040).

In 188b the need to beacon the boundary between the Orange Free S ta te  

and Basutoland and following a survey of the a lignment ,  303 beacons 

were placed by Joundary Commissioners (Treaty no. 0 4 1 ) .29 I t  was deemed 

tha t  c l o s e r  d e f i n i t i o n  of the boundary between the Orange Free Sta te  and 

Basutoland was necessary ,  and accord ing ly  in 1891, a Proclamation (Treaty 

no. 062) was i ssued by the High Commissioner for  South Afr ica ,  S i r  Henry 

Brougham Loch, based on the 1869 Treaty of Aliwal North.

The Orange Free S ta te  was annexed in M00 (Treaty no. 087) by Great 

B r i t a i n  (as r e fe r r ed  to p re vious ly )  and kr-v.,  as the Orange River Colony 

. . .  and form pa r t  of Her Majes ty ' s  dominion . ; 1 and as s t a t ed  by H e r t s l e t ,  

' t h e  boundar ies of the Colony do not anywhere touch the t e r r i t o r i e s  of a 

fo re ign power . ' ^

2 ,1 .3  Diplomatic Background

The Orange Free S ta t e  entered in to  a per iod of p rospe r i ty  a f t e r  the 

Diamond F ie lds  Dispute.  I t  was mainly dur ing the presidency of Jan Hendrik 

Brand, and through the e f f o r t s  of h is  Consul-General  in the Nether lands ,  

Hendrik Hamelberg, tha t  many t r e a t i e s  were concluded,  both abroad and with 

neighbour ing s t a t e s  and co lon ies .  The ro le  of Hendrik Hamelberg is note-

29, As c i t ed  in Brownlie,  I.  African Boundaries:  A Legal and
Diplomatic Kncyciopaedia London: Hurst ,  1979, p. 1110.

30. H e r t s l e t ,  S i r  Ldward. I hr Hip of Afr ica liv Treaty,  vol .  1,
2nd Rev. Kd. London: HMSO, 189b, p. 217,
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worthy in t h i s  r e spec t .  P r i o r  to h i s  depa r tu re  from South Afr ica  in 

1871, he was a lso  appointed as the Orange Free S t a t e ' s  P le n ip o te n t i a ry  

and Diplomatic Agent fo r  the United S ta t e s  uf America, Germany and Russia.  

His b r i e f  was ' t o  t r e a t ,  and confer ,  to neg o t i a t e  and to e n t e r  in to  

t r e a t i e s .  . .  and to do whatever he may deem necessary  for  the  we lfa re  of 

the Orange Free S ta te .

He compiled a d r a f t  se t  of r e g u la t io n s  p e r t a in in g  to consu lar  d u t i e s  

and on 22 May 1876, t h i s  was submitted to the Orange Free S ta te  Volksraad.  

From the  d is cu ss ions  i t  became apparent  tha t  many of the members saw no 

n e c e s s i ty  for consular  r e p re s e n t a t i o n  abroad. Their reasoning was th a t  

t h e i r  Free S ta te  c i t i z e n s h i p  ceased once they l e f t  the Orange Free S t a t e ,  

and thus they could not be represen te d abroad! They a lso quest ioned the 

cos t  to the s t a t e .  Consequently the d r a f t  was only accepted in the 

fo l lowing year.  A r t i c l e  14 of the Regulat ions i s of importance because 

Hamelberg s t re sse d  the need to promote and p ro tec t  commerce, a g r i c u l t u r e  

and in dus t ry  in the form of t r e a t i e s .

A s e r i e s  of honorary consuls were appointed in var ious  co u n t r i e s  in 

order  to fu r th e r  the Orange Free S t a t e ' s  i n t e r e s t s  abroad.  J.H.  Ri ley 

of Ph i l ade lph ia ,  for example, f i l l e d  t h i s  ro l e  in the United S ta t e s  and 

was l a t e r  succeeded by hi s  son. The Consul in England was one, P.O. van 

der B i j l ,  but he was so of ten  in the Cape that  Thomas Blyth ac ted  

on his  b eha l f ,  and l a t e r  took ovei ac Consul-General .  Belgium, Germany, 

I t a l y ,  Por tuga l ,  France and Spain,  too,  were represented in t h i s  way.

31. Du Toi t S p i e s , F .J ,  Hamelberg en die  O ranje-Vrys taa t . Amsterdam: 
Swets en Z e i t l i n g e r ,  1941, p. 350-351.
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An an a ly s i s  of t r e a t i e s  concluded during t h i s  per iod re v ea l s  the 

fo l lowing c a t e g o r i e s : -

2 .1 ,4  Fr iendship and Commerce

The United S ta tes  was one of the f i r s t  co u n t r i e s  wi th which the 

Orange Free S ta te  concluded an i n t e r n a t i o n a l  agreement (Treaty no. 022).

I t  was s igned in 1871 in Bloemfontein wi th the Uni ted S ta t e s  consul ,  

s t a t i o n e d  in  the Cape Colony, as the o ther  s i g n a to r y .  This t r e a t y ,  which 

was v a l i d  fo r  a ten year per iod a f t e r  i t s  r a t i f i c a t i o n ,  gave r e c i p r o c a l  

r i g h t s  of admission,  e q u a l i t y  and t eatment to the c i t i z e n s  of both 

c o u n t r i e s ,  but  these r i g h t s  did not extend to p o l i t i c a l  p r i v i l e g e s .

C i t i zens  of the one country ,  re s id in g  in  the o ther  were exempt from 

m i l i t a r y  se rv ic e  but  were required  to make the same compensatory c o n t r i ­

but ion ,  f i n a n c i a l  or as s p e c i f i e d ,  as those c i t i z e n s  of the country 

concerned who were exempt from such a s e r v ic e .  No higher  taxes were levied 

on c i t i z e n s  of one country  r e s id in g  in the o th e r .  In the case of war, 

se i zu re  or occupat ion of proper ty  was to be on an equal foo t ing .  A r t i c l e s  

I I I  and IV la id  down prov is ions  regarding the d i sp o sa l  of proper ty  e i t h e r  

by s a l e ,  donat ion or t e s t am en t , and any di spu te  a r i s i n g  from such a 

t r a n s a c t i o n  was to be subject  to the laws of the country in which the 

prope r ty  was s i t u a t e d ,  The establ ishment  of Consuls and Vice-Consuls were 

provided f o r ,  with appointments sub jec t  to the . 'proval  of the country  in 

which they were to serve .  A r t i c l e s  VI and VI1 def ined the s t a t u s  of 

t a r i f f s  and d u t i e s  between the c o m . a c t i n g  p a r t i e s ,  each of which undertook 

not to grant  any favour in commerce to any o the r  country  which could not be 

u t i l i z e d  by the o ther  p a r t y , Kxtrad i t i on of c r im in a l s ,  sub jec t  to c l e a r l y  

def ined cond i t ions  was a l so  provided for .
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Hamelbeig negot ia ted  the re cogn i t io n  of the Orange Free S ta t e  with 

Belgium on Pres ident  Brand's  i n s t i g a t i o n .  This r e s u l t e d  in a t r e a t y  of 

f r ie ndsh ip  and commerce (Treaty  no. 025) which was signed in 1874, and 

l a t e r ,  upon i t s  te rm inat ion ,  re nego t i a ted  in 1894 (Treaty no. 070).

Shor t ly  a f t e r  the i n i t i a l  t r e a t y  was s igned with Belgium, which 

i n c i d e n t a l l y  was the f i r s t  which Hamelberg concluded,  he nego t i a t ed  a 

t r e a t y  of commerce and f r i e n d s h i p ,  with the Dutch Min is t e r  of Foreign 

A f f a i r s ,  P i e t e r  de Wi l l eb oi s ,  a c t in g  on be ha l f  of the Ne th e r l ands . This 

t r e a t y  (Treaty no. 027) granted to the s u b je c t s  of both co n t r a c t i n g  p a r t i e s  

e q u a l i t y  wi th the c i t i z e n s  of those coun t r i e s  ' e s p e c i a l l y  in  a l l  tha t  

concerns t r ad e ,  in d u s t ry ,  and employment, payment of t axes ,  performance of 

Divine s e rv ic e ,  the r i g h t  of acqu ir ing or d i sposing of movabl . and 

immovable proper ty  by purchase,  s a l e ,  donat ion,  exchange, l a s t  w i l l ,  and 

inhe r i t ance  ab i n t e s t a t e .  ' Furthermore,  the t reaty granted re c ip ro ca l  most- 

favoured na t ion s t a t u s ,  and t h e i r  consular  o f f i c i a l s  were to enjoy the 

same p r iv i l eg es  and immunities as those of the same rank belonging to  the 

most favoured nat ion.

This t r e a t y  lapsed On 23 September 1894, and Hamelberg approached 

Pres ident  Rei tz regarding the n eg o t i a t i o n  of a fu r th e r  t r e a t y .  However 

when i t  came before the Volksraad in May 1895, the Pres iden t  was on s ick  

leave in Europe, and the general  consensus of opinion in the Volksraad 

was aga ins t  i t s  renewal . The main reason fo r  t h i s  a t t i t u d e  was th a t  the 

Orange Free Sta te  was in the throes  of persuading the Transvaal  to en te r  

i n to  a Customs Union, and i t  was feared that  the conclus ion of f u r th e r  

t r e a t i e s  abroad would prove a stumbling block in the r e a l i z a t i o n  of t h i s  

proposed Customs Union. This d ec is ion  proved to be a personal  d i s i l l u s i o n ­

ment to Hamelberg, as n e g o t i a t i o n s  with the Netherlands  were fa r  advanced
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a n d  t h e  t r e a t y  a l l hut  s igned.  He took up the mat ter  with Pres ident  

Rei tz  who concluded th a t  the Volksraad had misunderstood the im pl ica t io ns  

of such a t r e a t y ,  and th a t  i t  would not d e t r im e n ta l l y  a f f e c t  South Afr i can  

i n t e r - s t a t e  r e l a t i o n s .  In 1895, P res ident  Steyn f i n a l l y  convinced the 

Volksraad of i t s  n e c e s s i t y  and the t r e a t y  was concluded (Treaty no. 072).  

I t s  pro vi s ions  were i d e n t i c a l  to the i n i t i a l  t r e a t y  except th a t  i t  was 

to be v a l i d  for  t h ree  years  a f t e r  i t s  r a t i f i c a t i o n .

Attempts had been made s ince  1872 to en ter  in t o  a t r e a t y  of f r i e n d ­

ship  and comme rce  with Por tugal ,  but  th i s  only came to f r u i t i o n  in 1876 

(Treaty  no. 031). Negotia t ions  were c a r r i e d  cut  between Hamelberg and 

Viscount Duprat who was the Portugese Consul-General  in London. 'Ful l  

and mutual freedom of commerce' was provided f o r ,  and the c i t i z e n s  of 

each country were granted re c ip ro ca l  r i g h t s  concerning res idence ,  t r ade ,  

access  to ti ? cour ts  of j u s t i c e ,  d isposal  of prope r t y ,  the r i g h t  to in ­

h e r i t  proper ty  and freedom of r e l i g i o n .  They were exempt from forced 

loans ,  ex t ra o rd ina ry  t axa t ion and co n sc r ip t io n .  Several  of the c lauses  

re gu la ted  the t rading provis ions  through the Portuguese possess ion of 

Mozambique, and Mul ler 32 points  out a d iscrepancy in the Portuguese and 

Orange Free Sta te  t e x t s  regarding A r t i c l e  VII I .  The Dutch te x t  (as does 

the Engl ish t r a n s l a t i o n )  s t a t ed  th a t  an increase  from the three  percent 

f i xed  import duty to a s ix  percent  maximum was op t iona l  to the King of 

P o r t uga l ,  whereas the  Portuguese text  s t a t ed  c a t e g o r i c a l l y  t h a t  t h i s  

import duty of s ix  percent  maximum had to be levied  on a l l  goods coming 

through Delagoa Bay. As the goods came through the South Afr ican Republ ic,

12. Muller,  ll.l’ .N. Uule Tyden in den Oranjo-Vrvstn. it .  Leiden: 
B r i 11 , 1907, p. 24 1-244.



the Orange Free S ta te  was allowed to give them c e r t a i n  p r i v i l e g e s .

In the same vein Portugal  reserved the r i g h t  to grant  to B ra z i l  spec ia l  

advantages tha t  could not be claimed by the Orange Free S ta t e  as a 

consequence of the r i g h t  to most - favoured-nat ion  t rea tment  ( A r t i c l e  XIV), 

Consular p r iv i l e g e s  were exchanged, and the  t r e a t y  was to be v a l i d  for  

twenty years  a f t e r  the date of r a t i f i c a t i o n ,  Hamelberg was awarded an 

honour by the Portuguese,  in r e cogn i t io n  of h i s  e f f o r t s  to f a c i l i . a t e  

t h i s  t r e a t y .

T re a t i e s  of f r ie ndsh ip  and commerce were a l s o  signed wi th I t a l y  

(Treaty no. 050) and Germany (Treaty  no, 079).  The t r e a t y  wi th I t a l y  

was i n i t i a t e d  by the I t a l i a n  Consul in Cape Town in 1889, and : es iden t  

Reitz of the Orange Free S t a t e ,  empowered George H o l l i s ,  Consul fo r  the 

Unit id S ta te s  in the Cape Colony, to ac t  on t h e i r  b eh a l f .  The t r e a t y ,  

which was r a t i f i e d  by the Volksraad in 1891, granted mutual most- favoured­

na t ion  s t a t u s  to the con t ra c t i n g  p a r t i e s ,  and provided for  the exchange 

of r e s i d e n t i a l ,  i n h e r i t a n c e ,  and consu lar  r i g h t s .  A r t i c l e  VIII extended 

these  r i g h t s  to any country 'wi th which the Orange Free S ta te  forms or 

s h a l l  form a Customs Union . 1 The t r e a t y  wi th Germany conta ined very 

s i m i l a r  provis ions  but with regard to a Customs Union s t a t e d  t h a t  

f a v o u r s . , .  ' cannot be claimed by the o ther  Par ty ,  so long as these  favours 

a re  a l so  wi thheld from a l l  o ther  non-contiguous  S t a t e s , Colonies and 

t e r r i t o r i e s ,  or from a l l  o ther  S t a t e s , Colonies and t e r r i t o r i e s  which are

not joined with i t  in a Customs Union' (A r t i c l e  V II I ) .

Free t rade had long ex is ted  between the Orange Free S ta t e  and the

South Afr ican Republic,  and t h i s  was formalized in 1872 with a t r e a t y  of

commerce, f r ie nd sh ip  and e x t r a d i t i o n  (Treaty no. 024/Z18). This however 

was deemed by Pres ident Brand to have lapsed on the annexat ion of the
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South Afr ican Republic by the B r i t i s h  (Treaty no.  Z85), i t  was only

with the d iscovery of gold on the  Witwatersrand in 1885, which brought

wi th i t  increased movement, t h a t  the need,  on both s id es ,  fo r  a f u r th e r

t r e a t y  was f e l t .  The i n i t i a l  o ve r tu res  for  c l o s e r  union were made by

Pres iden t  Kruger, but were r e j e c t e d  by P re s id en t  Brand who was determined

not  to be led in to  co n f l i c t  wi th the paramount powers. Upon hi s  death

in  Ju ly  1888 ho.aver ,  he was succeeded by P re s iden t  F.W. Rei tz ,  an avowed

advocate of an Afr ikaner  Republic of South A f r i ca  and 'he speedi ly

committed the l i t t l e  pas tor a l  Free S ta t e  to the ambi tious pol icy  of the 
33

T ra n sv aa l . 1 On the 8 and 9 March 1889, th ree  agreements were s i  ned, 

the t h i r d  of which was a t r e a t y  of f r i e n d s h ip  and commerce (Treaty no. 

041/255).  A s t a t e  of ' i n v i o l a b l e  peace and p e r f e c t  ami ty ' between the 

two s t a t e s  was recognized,  and the burghers  of each s t a t e  were granted 

equal r i g h t s ,  with the except ion of p o l i t i c a l  r i g h t s ,  in the s t a t e  in 

which they were r e s id ing .  Free t rade  was allowed which ' s h a l l  not extend 

to  contraband a r t i c l e s ,  ammunition, and guns, t r a f f i c  with the n a t iv e s ,  

or  in explos ives ,  or in o ther  a r t i c l e s  in regard to which a genera l  pro-  

h b i t i o n  of import or a Sta te  monopoly e x i s t s ' (A r t i c l e  V). Goods passing 

through the t e r r i t o r y  of one of the co n t r a c t i n g  p a r t i e s ,  or from the 

t e r r i t o r y  of the o ther  were to be exempt from t r a n s i t  dues. R a t i f i c a t i o n s  

were exchanged on 16 August 1890, and s ix  months no t i ce  on e i t h e r  s ide  was 

requi red  to terminate i t .

33. Cambridge History of the B r i t i s h  Empire, vol .  8 , op e i t . ,  p. 536.
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2 .1 .5  E xt rad i t ion

The Orange Free S ta t e  entered in to  seve ra l  e x t r a d i t i o n  t r e a t i e s .

W h i l e  th e je  were mainly with o the r  s t a t e s  and colonies  wi th in  the Southern 

Afr ican region,  such as the South Afr ican Republic (Treaty no. 024/Z18 ) ;

the Cape Colony (Treaty no. 035,C54 ); Natal (Treaty no. 023/N28 and

no. 034/N43 ) ;  Rhodesia (Treaty no. 074); B e c h u a n a l a n d  (Treaty no. 065)

and Basutoland (Treaty no. 044), the Orange Free State a lso  concluded 

var ious  agreements abroad.

The United Sta tes  entered into an e x t r a d i t i o n  agreement wi th the Orange 

Free State as early a .  1871 (Treaty no. 022). Crime, of a p o l i t i c a l  nature

were excluded from those l i s t e d  as reasons fo r  the mutual e x t r a d i t i o n  of 

o f f enders .  The l i s t  however included murder, or at tempted murder,  fo rgery ,  

ar son ,  rape,  robbery wi th v io lence ,  f o r c i b l e  entry of an inhab i t ed  house,  

Piracy and embesslement. These c la u se ,  pertaining to extrad it ion  were part 

of the f r ie ndsh ip  and commerce treaty r e fe r r ed  to previous ly .  In 1896 a 

se pa ra te  t r e a t y  was ne go t i a t ed  (Treaty no. 077),  which contained a more 

d e t a i l e d  d e s c r ip t i o n  of the crimes or offences which could r e s u l t  in 

e x t r a d i t i o n ,  and a lso  the procedures  necessary to e f fe c t  the e x t r a d i t i o n  

of the cr iminal  concerned.

Great B r i t a i n  and the Orange Free S ta te  'wi th  a view to the b e t t e r  

ad m in i s t r a t i o n  of j u s t i c e  and the prevent ion of crime wi th in  the two 

countries and their  ju r is d ic t io n s '  entered into an extradition  convention  

in 1890 (Treaty no. 053). This treaty applied to crime and o ffen ce .

committed p r io r  to the s ig n a tu re  of the t r e a t y .  The s t ip u la t io n s  of the 

t r e a t y  were not app l i ca ble  to the 'South Afr ican colonies  and possess ions'  

of Great B r i t a i n ,  but with t h i s  except ion,  was ap p l i ca b le  to a l l  o the r
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a 1 1 ow,

Th. » . t h . r l . n i .  , nd the  „ , ange Free s u t e  „greed  to c m c l u .e , a 

n »  „ u t i „g „  8 x tr a d lt i„  „ „  (Tr=a[y The

tUe" t y - ix  " 1« -  M - * -  « 1 - 1 M  a ™ .  „  .  p0 U t i d a l

7 u r e ' " h i c h «  b .  l m l „d l „g

‘  b ie ‘* y a°d the 'abd“ t i - .  o f , ,  ct,K e . lment „
~ t l m  o f a c h l l d . ,  n  d e t a i l ,  for  not p = m i t t i n g  ^

- = h  a .  .  c , i „ e  bei„g  c o , i t t e d  ln .  t h i rd  ^

p; r , ° n : ° ncerned h"  = i r c ‘ dy b« " or , =1„ n eed, <nd i f  
ore p e r io d  of P r - . . = u t i„ „  h ,d  l . p e e d  e c o o r d k g  co t h .  o f  th .

"hlCh " ‘ " h 1' 10" d e- " d- d ' I b '  « « - y  «  not e p p „ „ bIa . to

’  ' 0 l °” i e "  ^  tb'  - v e n t , . ,  o f  (T„ aty n„
0 2 6 ) ,

2 .1 .6  Human Nights

U8ht ° f ‘he 0ranee Fr“ ' ^OeOe'a r , c i .„  p o . f e , , , ,  „ p e c i a l l , 

t h , t  Pr0h lb l t ‘"8 t h ‘  » '  A . W . *  i t  i ,  . . . . . h a ,  „ n t r a ;

d l C t ° r y  "  r e " d ° f  the —  -h e - r  access ion t o  t h e  B r u s . e ,
Slave Trade Act of 1890 (Treaty no. 054).

34, Orange Free Sta te
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2-1-7 Defence Al l iances

Th. O r m g e  Pr=« S e e .  . „ d  the South * f r l „ „  R,pubHc dre„  c l o „e r

t ° 8" her r“ 08",Zin8 th‘  '™"y • '  «-d t n .h d .h ip .  in .  p . U t i e . !
(Treaty ho. 0 « / z 54 , ,  vhich . . .  , i g„ . d in f m M . t n < m  „„ ,

1829, and r a t i f i e d  on 16 Auguat 1890. Th i .  defence pact e n v i . a g .d  a 

' f e d e r a l  union'  h a t . , . ,  the two . t a t . ,  and in the i n t . r i ,  per iod,  bound 

the two r e p u b l i c ,  to a . a i . t  each o the r  . h . n e v . r  the Independence of e i t h e r

Wfla ‘hr “ “ n=d "  ‘ “ *Cked' the =n, determined t h ,  o t h e r ' ,  ca u .e  '
to be j u s t .

In March 1897 the T r a n .v . a l  and the Orange Free Sta te  concluded an 

o f t e n , i v e  and d e f e n . i . e  a l l i a n c e  f a c i l i t a t i n g  a io o .e  . theme of f e d e r a t i o n  

(Treaty no, 0 ,8 /3 7 5 , .  The appended p r o t o c o l 36 contained d e t a i l ,  of  co­

o p e r a t io n  and la id  down the p r i n c i p l e  of in terchangeable c i t i z e n  r i g h t .

3 6 . Cambridge His tory  of the B r i t i s h  Kmpire, v o l . 8 , op c i t . , p .  s q i .

J
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2 , 1 , 8  Customs Union
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weakness wa. very great Th financ ia l
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37. Ib id .

38. Dc Kifwivt , c.W a ,, •
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organized by the Cape in 1886. They a l so  refused to consider  a proposal  

from the Cape regarding the ex tens ion  of the ra i lway northwards and duty

free  admission in to  the Cape of t h e i r  produce.

In 1888 delegates  from N a t a l , the Orange Free S ta te  and the Cape 

Colony met a t  a customs convention.  Natal  could not  accept  the proposed 

t a r i f f  b a s i s ,  but the Cape and the Orange Free S t a t e  agreed to form a 

Customs Union in 1889 (Treaty  no, 048/C 31 ) .  The convention made pro­

v i s io n  fo r  o ther  South Afr ican s t a t e s  to  be admit ted tc the Customs Union 

on adopt ing the uniform t a r i f f  p r o v i s i o n s . Basutoland (Treaty no. 058) 

and Bechuanaland (Treaty 051) jo ined s h o r t l y  t h e r e a f t e r ,  Natal  jo ined  in 

1898 (Treaty no. 081/C 172 / N 106 ) ,  but the Transvaal  only jo ined  as

l a t e  as 1903 (Treaty n... 094/C 179 /N 115/ Z101 ) .
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2,2 The South Afr ican Republic

2 2,1 Conal ii tut lonal  Development and Treaty-Making Powers

The Sand River Convention, s igned on 17 January 1852 (Treaty no.

Z5 ) may be regarded as one of the  b a s i c  agreements in  South Afr ican 

h i s t o r y  as i t  guaranteed the  f u l l  independence of a Boer s t a t e ,  no r t h  

of the Vaal River.  I t  assured • inker s  , ' . . .  the r i g h t  to manage

t h e i r  own a f f a i r s , and to g> e l v e s , wi thout any i n t e r f e r e n c e  on

the pa r t  of Her Majesty the Qut ... a  Government . 1 Furthermore,  the  ag r ee ­

ment f a c i l i t a t e d  mutual t r a d e ,  e x t r a d i t i o n  of cr iminals  and a b s t en t io n  

from encroachment of t e r r i t o r y , b inding  on both p a r t i e s .  Slavery was p ro­

h i b i t e d  in  the Transvaal and the s a l e  of ammunition to blacks  was forbidden 

and a l l  a l l i a n c e s  wi th ' coloured n a t io n s  no r th  of the Vaal River '  were 

d iscla imed by Her Majes ty ' s  Government.

Free movement across th- common boundary, the Vaal Ri ver ,  was 

recognized by the Convention but  no f u r t h e r  boundary l im i t a t i o n s  were 

imposed. S i r  George Grey, in  a despatch to S i r  E.B. Lytton c r i t i c i z e d  

the Convention saying th a t  ' . . .  i t  l e f t  a l l  the boundaries of the Trans -  

Vaal country  but one d e f i n e d . '  ̂ This lack of c l a r i t y  led to var ious  

land and border d i spu tes ,  e s p e c i a l l y  over the North-Eastern border  of 

Natal  and the Missionar ies Road to the  west .  According to De Kiewiet  

the d iscrepancy in s ix  s e m i - o f f i c i a l  maps publ ished between 1870 and 1877 

was enormous and ' . . .  they showed no agreement whatever in c i t h e r  the 

western  or eas te rn  boundar ies  varying sometimes as much as one hundred 

and f i f t y  mi les.

1. Bel l ,  K.N. and Morre l l ,  W.P. Se lec t  Documents on B r i t i s h  Colonial
Policy,  1830 to 1860. Oxford: Clarendon, 1928, p. 182.

2. De Kiewiet,  C.W, The Imper ial  Factor in A f r i c a . Cambridge:
Cambridge U n iver s i ty  P r e s s , 1937, p. 218.
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On 21 November 1853 by a r e s o lu t i o n  of the Volksraad^,  The Transvaal  

adopted the name of the South Afr ican Republic North of the  Vaal.  This 

was l a t e r  shortened to the South Afr ican Republ ic,  in  February 1858*' and 

'a s  such Republic they ac ted  and were recognized by fo r e ig n  powers as 

an independent s t a t e  making t r e a t i e s  with Por tugal  and Belgium on a 

sovereign f o o t i n g . P o r t u g a l  was prompted to en te r  i n to  an a l l i a n c e  

wi th the Republic a f t e r  the d iscovery  of gold;  and over the d isputed 

p o r t  of Delagoa Bay r e s u l t i n g  from the need of the Transvaa ler s  to have 

an o u t l e t  to the sea,  and the subsequent B r i t i s h  d e c l a r a t i o n  of owner­

sh ip .  As a means of ent renching Portuguese i n t e r e s t  in  the a r ea  t h e r e ­

f o r e ,  a t r e a t y  of commerce and f r iends h ip  was signed in  1869 (Treaty  no.

Z15 ) by which Transvaal  re cogn i t io n  of Delagoa Bay was secured,  in 

r e t u r n  fo r  re ce iv ing freedom of t rade  wit', t h a t  po r t .

The danger of fo re i gn  i n t e rv e n t io n  was inherent  in P re s id en t  Burgher ' s  

a t tempts  to form fo re ign  a l l i a n c e s ,  and as such were a co n t r ib u to r y  

f a c t o r  lending to the annexat ion of the Republic by Great B r i t a i n  as 

i f  England decl ined to I n t e r f e r e ,  her  p lace would be taken by 

Germany. For the demand for  colon ies  was growing louder  in  B e r l i n ,  and 

the Brussels  Conference of 1876 was he ra ld ing  the coming scramble fo r  

Af r i ca .

3. Eybers,  G.W. Select  C o n s t i t u t i o n a l  Documents I l l u s t r a t i n g  South Afr ican ■
His tory ,  1795-1910. London: Routledge,  1918, p. 361. ■

4. I b i d . p. 363 8

5. Law Of f icer s  to the Colonial  Off ice ,  5 February 1900 quoted in f u l l  1
by McNair, A.D. Law of T re a t i e s .  Oxford: Clarendon, ■
1961, p. 706-710. ■

6 . Cambridge His tory of the B r i t i s h  Empire, vol .  8 , Cambridge: ■
Cambridge Univer s i ty  P ress ,  1963, p. 475. ■
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By 1877 the Republic was on the verge of bankruptcy,  anarchy and

under cont inuous a t t a c k  from the indigenous people.  I t  t h e r e f o r e  seemed

expedient  to  come under B r i t i s h  r u l e ,  and according ly  on 12 Apri l  1877,

S i r  Theophilus Shepstone issued a proclamat ion (Treaty  no. Z25 in

which the South Afr ican Republic was dec la red ' t o  be B r i t i s h  t e r r i t o r y ,

and brought  under the Government of the Crown as a dependency acquired

by c e s s i o n , 1 According to the  Proclamation ' a l l  bona f i de  concessions

and c o n t r a c t s  wi th  Governments. . ,  by which the S ta t e  i s  now bound, w i l l

9be honourably maintained and r e s p e c t e d , '

B r i t i s h  r u l e  was challenged by the Boer r e b e l l i o n  of December 1880. 

Peace was made and in August 1881 the terms of the se t t l em en t  were 

ar ranged by a Royal Commission ac t ing under i n s t r u c t i o n s  from Great 

B r i t a i n ,  By the  Preamble of the Convention of P r e t o r i a  (Treaty no, Z30 ) 

the  t e r r i t o r y ,  once more to  be designated as the Transvaal ,  was 

guaranteed ' complete sel f-government  su b jec t  to  the suze ra in ty  of Her 

Majes ty '  and su b je c t  to f u r t h e r  condi t ions  and re s e rv a t io n s  i temized 

in  32 a r t i c l e s .  B r i t i s h  con t ro l  of ex te r n a l  r e l a t i o n s ,  inc luding the 

conclus ion of t r e a t i e s  was secured by A r t i c l e  I I .

Such l i m i t a t i o n s  upon the  Boers'  d e s i r e  for  abso lu te  independence 

and to fu.«i t h e i r  own a l l i a n c e s  with fo re ign  powers, as well  as t h e i r  

ques t  fo r  expansion encouraged the newly-e lec ted  Pres iden t  Kruger to 

lead a d ep u ta t ion  to London in  order to demand a r e v i s i o n  of the P r e t o r i a  

Convention.

7, Also published in Eybers,  G.W., op. c i t . p. 448-453,

8 . Law Of f icer s  to the Colonial  Off ice ,  5 February 1900. Quoted in
f u l l  in McNair, A.D. op. c i t , ,  p. 707.

9. Eybers,  G.W., op c i t . p. 453,



The P re to r i a  Convention was superseded by the London Convention of 

27 February 1884 (Treaty no, Z33 ) in which the name South Af: ' ' ' an

Republic was permit ted .  B r i t i s h  sovere ignty  was not express ly

r e t r a c t e d .  Lord Derby, the Colonia l  S e c r e t a r y , consented only to r e ­

l i n q u i s h  s p e c i f i c  mention of the term ’s u z e r a i n t y 1 as i t  has never

been d e f i n i t i v e l y  c l a r i f i e d .  In a speech to the House of Lords on 17 March

1884,10 Derby explained he was content  to ab s t a i n  from re pea t ing the word, 

whi le  r e t a i n in g  the substance .  In order  to do th i s  the Preamble to the 

P r e t o r i a  Convention was omitted and instead ’ the following a r t i c l e s  of 

a new convent ion’ were ’s u b s t i t u t e d  for a r t i c l e s  embodied in the . ’

This led to d i f f e ren c es  in l ega l  opinion as to whether the Prov is ions  of 

the Preamble were thus waived, but the substance of B r i t i s h  suze ra in ty  

was c e r t a i n l y  re ta ined  by c u r t a i l i n g  the Repub l i c ' s  l i b e r t y  in the sphere 

of ex ternal  r e l a t i o n s .

A r t i c l e  IV of the London Convention reserved to the Crown con tro l  over 

the Republ ic ' s  t rea ty-making powers. I t  was r e s t r a in ed  from concluding 

t r e a t i e s  with any nat ion or s t a t e ,  o ther  than the Orange Free S t a t e ,  and 

wi th  the indigenous people to the East or West without the consent of the 

B r i t i s h  Covernmcnt, i t  was, however to have the power to make t r e a t i e s  

wi th the indigenous people to the North . Approval would be considered 

granted i f  the B r i t i s h  Covernmcnt did not s ig n i f y  i t s  d isapproval  wi th in  

s ix  months of s igning the t r e a t y .

The s t a t u s , t he re fo re ,  of the South Afr ican Republic at  the outbreak 

of the Anglo-Boer War in 1899 may be thus summarized as one of s e l f -  

government , subject  to the s u ze ra in ty  of the Crown. Annexation of the

10. Croat B r i t a in .  Par 1ianient. House of Lords. Hansard's Pa r l iamentary  
Debates,  3rd S e r i e s ,  vol .  .’8 b, [7 March 1884 , co l s .  7-10.
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Republic to Croat B r i t a i n  was proclaimed on September 1900 (Treaty 

no, Z85 ) ,  The 'c l e an  s l a t e  t h e o r y 1 of s t a t e  success ion p r e v a i l e d  in 

Great B r i t a i n  at  the t ime, the terms of which s t i p u l a t e d  ' tha t  when the 

t e r r i t o r y  of one s t a t e  had been annexed by another  r e s u l t i n g  in a merger, 

the t r e a t i e s  of the e x t i n c t  s t a t e  came to an end, a t  l e a s t  in the 

absence of any other  t r e a t y  o b l ig a t io n s  r e s t i n g  on the annexing s t a t e  

which required  i t  to mainta in  t r e a t i e s  in f o r c e , and provided th a t  the
I \

t r e a t i e s  could not be c l a s s i f i e d  as d i s p o s i t i v e  t r e a t i e s . '  In general

t h e r e f o r e , the B r i t i s h  Government regarded a l l  t r e a t i e s  signed between

the South Afr ican Republic and o ther  s t a t e s  as having lapsed by v i r t u e

of t h i s  annexat ion and ' a u to m at ica l l y  became sub ject  to B r i t i s h  t r e a t y
12o b l ig a t io n s  once they became fore ign possess ions of the Crown.'

Schaf fer  ind icat es  tha t  31 May 1902, the date of s igning of the 

Peace Treaty of Vereeniging, i s probably to be regarded in p re ference  

to the annexation date  of 1 September 1900, as the time from which B r i t i s h  

t r e a t i e s  can be considered as b inding on the South Afric.n Repub l i c .

2 ,2 ,2  T re a t i e s  between the Boers and the Local Chicfd^ms

The Trekkers were anxious to secure t i t l e - d e e d s  to the land in  which 

they had s e t t l e d ,  and many of the ea r l y  t r an s a c t io n s  between the Boers 

and the na t ive  ch ief s  took the form of land cess ion .  According to

l . i nd lcy 's  d e f i n i t i o n  these 'may comprise the whole of the sovere ign ty

over the ar ea ;  or i t  may cover par t  only of the sovere ignty ,  as in the

11. Schaffer ,  R. A C r i t i c a l  Analysis of the Treaty-Making Powers
of the Union of South Afr ica and the Republic of South 
Afr ica .  Johannesburg: Unive rs i ty  ol the Witwatersrand, 
1978, p. 27 1.

12. Ibid.  p. 274.



case where the ex ternal  sovere ignty  i s  ceded by a nat ive  ch ie f  in
1 3r e tu r n  for p ro t ec t io n .  I t  may be by way of exchange, sa l e  or g i f t . '  

Many of the ea r l y  documents have not survived,  as for example the 

t r e a t i e s  concluded by Ret ie f  with ch ie f s  such as Moroka, Moshesh,

Towana and Sikonyele . ^ 1 From those which have survived,  Agar-Hamilton 

has adduced a 'common form1 comprising a formal preamble, a peace 

under taking on both s ig n a t o r i e s  and the gran t ing of permiss ion to the 

farmers to s e t t l e  i r  a given ar ea ,  usual ly  in r e tu rn  for a number of 

horses  or c a t t l e , ' ^

One of the e a r l i e s t  e x i s t e n t  d ec la ra t i o n s  in t h i s  regard i s  dated 

12 October 1839, (Treaty no. Z1 ) and was made by Chief M a le l i e l e ,  

upper ch ief  of the Marotse, and Chief Mattjawa of the Maroekas by which 

A.H. P o tg i c te r  was given r i g h t s  to the land of the ch ief s  Magalie,  

Magata, Maseloa, P i 1 ana and Ramathlape, which had been s iczed by 

Umzilikazi  and ' t h a t  in the opinion of the s ig n a to r i e s  a t  any r a t e ,  

a f t e r  the defeat  of the Matabele,  i t  had devolved upon t h e i r  conqueror 

P o t g i c t e r , 1'^ The area in ques t ion roughly comprised the modern 

d i s t r i c t s  of Rustenburg, Marico, Potchefstroom and the surrounding 

country.  The document was P o t g i e t e r ' s  j u s t i f i c a t i o n  of occupying 

na t ive  t e r r i t o r y  and ' shows some d es i r e  to secure evidence in support  

of the content ion that  the o r ig in a l  owners of the soi l  had a l r eady  been 

di sp laced  . ' ' ^

13. Lind l e y ,  M.F.  The A c q u i s i t i o n  and Covernment  o f  Backward
T e r r i t o r y  in I n t e r n a t i o n a l  l. iw. London:  Longmans,
Cr ee n ,  192b, p.  Ibb.

14.  C l o e t e ,  II. H i s t o r y  of  t he  Cr ea t  Boer T r e k .  London:  Mur r ay ,
1 8 9 9 ,  p .  9 4 .

13. Agar-l lami I t o n , . l . A . t .  The Na t i v e  P o l i c y  of  t he  V o o r t r e k k e r s : An
I s s a y  in t he  I n t e r i o r  of  South A f r i c a ,  1836-1838.
Cape Town: M i l l e r ,  1928.
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The power r e l a t i o n s h i p s  in the Eastern  Transvaal  were a l t e r e d  in

1845, when A.H. P o tg i e te r  and h i s  fo l lowers  moved from Potchefstroom

to the v i l l a g e  of Ohrigs tad and were jo ined  by Trekkers from Natal

under the leade rsh ip  of J . J ,  Burger , The se t t l em en t  was subject  to

i n t e r n a l  s t r i f e  and as Delius s t a t e s  ' the problem of secur ing r i g h t s

to the land upon which the  community had s e t t l e d  a l so  played a s i g n i f i c a n t

pa r t  in these  d i s p u t e s . ' ^  P o tg i e t e r  concluded an agreement with the

Pedi l eader  Sekwati (Treaty no. Z2 ) ,  the exact  terms of which are

unknown as i t  was handed in to be presented with the Volksraad minutes

but i t  was subsequent ly  l o s t .  Bonner i n d i c a t e s  th a t  P o tg i e te r  secured

cess ion of land for  h imsel f  in r e tu r n  for  the promise of Boer p ro t e c t io n

aga in s t  fu tu re  Swazi a t t a c k s . T h e  exact  area  of land was not

sp ec i f ie d  but the t rea ty was t a f e r r e d  to  as a ' v r e d e n s t r a c t a a t 1 in  the 
20Voksraad minutes,  Delius po in ts  out tha t  P o tg i e te r  used th i s  ag ree­

ment to enhance his  a u t h o r i t y  over the community, while Sekwati ceded 

r i g h t s  of occupat ion to the land,  but not u l t im a te  c o n t r o l . 1 Perhaps

most c r u c i a l  of a l l ,  however, was the fa c t  t h a t  the Maroteng were in no

p o s i t io n  to d i c t a t e  to the Trekkers where they could or could not s e t t l e . ' ^  

Lindley c i t e s  four ru le s  r e le v an t  to the conclus ion of t r e a t i e s  with 

nat ive  sovere igns ,  namely the Paramount Author i ty  should be a p a r ty  to 

the agreement; the t r e a t y  should be made by the person who according to

18. Del ius ,  P. The I.and Belongs to Us: The Pedi P o l i t y ,  the Boers
and the B r i t i s h  in the Nineteenth-Century  Tra nsvaa l . 
Johannesburg: Ravan, 1981, p. 31.

19. Bonner, P. Kings, Commoners and C oncess iona i re s : The Evolut ion
and D is so lu t ion  of the Nineteenth Century Swazi S ta t e .
Cambridge: Cambridge Un iver s i ty  P r e s s , 1982, p. 52.

20.  Agar-Hami1 ton,  J . A . I .  Native P o l i c y . . .  op. c i t . ,  p. 57-58.
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t h e  law of  th e  Government  o r  c us to m  of  th e  t r i b e ,  p o s s e s s e s  o r  mi gh t  be

reasonably  expected to po ssess ,  the power to make the cess ion ;  the form

of the agreement should be t h a t  which is us ua l ly  adopted for  ac t s  of a

pub l i c  nature among those wi th whom i t  was contrac ted  and f o u r th l y ,  the
22

na tu re  of the agreement should be understood by the p a r t i e s  to i t .

The l a t t e r  c lause  goes on to s t a t e  1 an agreement to which an ignorant  

chief  has a f f i xed  hi s  mark wi thout  unders tanding a word of i t ,  or having 

any co r re c t  idea as to i t s  consequences,  can have no v a l i d i t y ,  e i t h e r  as 

b inding the na t ives  or as ag a in s t  o ther  powers . 1 I t  seems l i k e l y  that

Sekw.it i 's  view of the agreement f a l l s  in to  t h i s  ca tegory.

1846 wi tnessed the conclus ion of two t r e a t i e s .  I.eyds r e f e r s  to a 

t r e a t y  signed between the Boer Government and Umzilikazi of the Matabele in 

1846/47 (Treaty no. Z4 ) U  the  tex t  of which has not been located .  A 

commando had defeated the Chief a t  Magaliesberg causing him to f l e e  n o r th ­

wards and sub cquently he agreed not to a t t a c k  any of the t r i b e s  who now 

f e l l  under Boer p ro t ec t io n .  He remained t rue  to th i s  agreement a l though he 

cont inued hi s  pol icy  of plunder towards those t r i b e s  not p rot ec ted  in th i s  

way.

The second agreement reached in 1846 involved a cess ion o,. Swazi 

land to the Boers on 25 July  (Treaty  no. Z3 ). By th i s  agreement King 

Mswati II ceded a l l  the land conquered by hi s  f a th e r ,  Sobhuza, for  100 

head of c a t t l e ,  the f i r s t  f i f t y  to be paid wi th in  a month of s i g n a t u r e ,

22. Hindiey, A. 11. op d t .  p. 169-175.

21. I b i d . p. 173.

24. I.eyds, W.J. The Transvaal  Surrounded.
1919, p. 82.

London: Fisher Unwin,

J
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and the second ins talment  wi th in  two y e a r s . This payment was not in

f a c t  completed u n t i l  January 1856. The ce ss ion included the modern

d i s t r i c t s  of Leydenburg, Middelburg, Barberton and Carol ina and, as

Delius  poi.i l^ o u t , included 1 the new and old hea r t l and of the Pedi p o l i t y

and the domains of the Ndzundza Ndebele, the Kopa and the var ious  Koni
25and Eastern  Sotho groups . 1 He goes on to quote C. Jepp.^ .'ho sa id ' the 

Amaswazies did s e l l  the land,  but i t  i s a l so  evident  th a t  they had no 

r i g h t  to do s o . ' ^

The motives under ly ing the cess ion have been sub jec t  to var ious i n t e r ­

p r e t a t i o n s ,  and the v a l i d i t y  of the agreement i s  open to d e b a te . P o t g i e t e r ' s 

opponents , the Volksraad Par ty ,  were thwarted in t h e i r  a ttempts to force 

P o tg i e te r  to r e nego t i a te  the terms of h is agreement with Sekwati.  They 

were thus s i scqi t ib le  to an approach by the Swazi, under Mswati who was in 

d i r e  jeopardy of being ousted 1 rom his  chiefdom by his e lder  b rother  

Malambule, who had secured Zulu a s s i s t a n c e .  I t  thus seems l i k e l y  th a t  the 

agreement was mutually b e n e f i c i a l ,  and that  the Boers were not the sole 

benef ic  i a r i e s .
27

According to Matsebula Mswati never even signed the agreement and 

Somcuba, h is  e l des t  b r o t h e r , was in se l f- imposed e x i l e  a t  the t ime, and 

thus could not have signed us the person ' r u l i n g  in place of the k i n g . '

This argument seems to be of academic i n t e r e s t  o n ly , as the cess ion ,  

whatever i t s  l e g a l i t y ,  became a f a i t  accompli,  and i t  was t h i s  agreement 

and that  of 1855, tha t  l a t e r  provided the border d e l in ea t io n  between the 

Swazis and the Transvaal . More germane to the ques t ion,  was the r i g h t

2 5. D e l i u s ,  P. tiji. i n t .  p.  12

26.  I h i d .

27.  Mat svhii 1 a , . I.S.M. A H i s t o r y  of  S w a z i l a n d .  Cape Town 1 Longman
So u th e r n  A f r i c a ,  19 7 2, p.  21.
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of the Swazi king to s e l l  the land upon which h i s  subjects  were s e t t l e d  

even though th i s  f e l l  in the h ea r t  of Pedi t e r r i t o r y .  Also p e r t i n e n t  

to the l e g a l i t y  of the agreement i s the unanswered ques t ion of whether 

i t  was the r i g h t  of Mswati to d ispose of land belonging to the  Swazis.

As pointed out by Agar-Hamilton 1 the whole concept ion of land ownership 

was a l i e n  to the economic sentiments  of the na t ives  who were s t i l l  in the 

communal s tage .  There were no landowners among them and the c h i e f  by 

himself  had no r i g h t  to a l i e n a t e  what was the proper ty  of the whole 

t r i b e . 1 ^

The Transvaal comprised four small repub l i c s  a t  th i s  time and in 1853, 

Umzi likazi  entered in to  t r e a t i e s  with two of them. F i r s t l y  h i s  duly 

au thor i zed  re p re sen t a t i v e  Captain Marati  concluded a t r e a ty  wi th the 

Zoutpansberg f a c t ion ,  under the Commandant-General ship of P i e t e r  Johannes 

P o tg i e t e r  (Treaty no. Z7 ) .  In terms of t h i s  peace t r e a t y , Umzi l ikazi  

agreed th a t  ne i th e r  he nor h is  people would engage in the t r a f f i c  of arms 

and ammunition and undertook to ensure tha t  anyone t rading in arms, 

inc luding hunters or o ther  t r a v e l l e r s ,  would be brought to the nea re s t  

l anddros t  for  punishment.  With the except ion of f i rearms,  f r ee  t rade  was 

ensured.  An important provi s ion required t h a t  the ch ief  and h i s  w a r r i o r s , 

once c a l l e d  upon by the Commandant-General, would have to render a s s i s t a n c e .  

Hunters and t rade rs  from the Republic were to be given a s s i s t an ce  when 

coming in to  Umz’ l i k a z i ' s  t e r r i t o r y .  In the case of d isputes  a r i s i n g

28.  D e t a i l s  of  th e  a r e a  ceded  can a l s o  he found i n :  B r o w n l i e ,  I .
A f r i c a n  lloimd.ir i c s : A Legal  and D ip lo ma t i c  F .nc yc lopavd ia  .
London: H u r s t , 1979, p.  I 120.

29.  Agar -Hami1 t o n ,  J . A . I .  N a t i v e  P o l i c y . op.  c i t . p. 136.
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between Umzi l ikazi ' s  people and emigrant f a rm ers , the Commandant-General, 

or a cour t  of landdros t  or heemraaden, s i t t i n g  wi th or wi thout  a ju ry  as 

the nature  of the case d i c t a t e d ,  had the power to t r y  the case .  In a l l  

cases ,  appeal  could be d i rec ted  to the Volksraad.

Agar-Hamilton expresses  doubt as to whether t h i s  t r e a t y  was ever 

taken s e r io u s ly  by e i t h e r  s i d e ,  as Umzilikazi was too powerful a chief  

and hi s  t e r r i t o r y  too f a r  away foi the t r e a t y  to be p r a c t i c a l .  He doubts 

too,  th a t  he would surrender  j u d i c i a l  power in the case of d i spu tes  so 

completely in to  the hands of the Boers. The importance of th i s  t r e a t y ,  

according to Agar-Hamilton is  tha t  i t  i s  i l l u s t r a t i v e  of the Boer ' s  

po l i cy  towards a large  t r i b e ,  with the p r o h i b i t i o n  of f i rearms t rade 

being of paramount concern,  and the obvious advantages of secur ing t rad ing 

and hunt ing p r i v i l e g e s , " ^

Umzil ikazi ,  in the same year entered in to  a t r e a t y  (Treaty no. Z8 )

wi th the Transvaal Republic under Andries P r e t o r i u s ,  with very s im i l a r  

pro vi s ions  concerning peace and f r i e n d s h ip ,  t rade  in f i rearms and hunt ing.  

Of i n t e r e s t  i s the c lause providing for  the e x t r a d i t i o n  of o ff en de rs ,  

a f f e c t i n g  both s ides  r e c ip ro c a l ly  and with t ' e  same force.

Also in 1853, a t r e a ty  was signed between Somcuba (designated I.imoeba,

a Zulu ca p ta in ,  near Lydenburg in the text  of t r e a t y )  and members of the

Krygsraad of the South Afr ican Republic (Treaty no. Z9 ) in terms of

which he denounced hi s  former a l le g iance  to Mswati, and accepted the

supremacy of the Volksraad,  i t s  orders and o f f i c i a l s ,  in h i s  place
31Furthermore,  lie undertook not to decla re  war on any other  t r i b e .

10. Agar-l lami 11 on,  I . A . l .  N a t i v e  Pol l e v . . .  o R i . L }  ' P -
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Despi te the provis ions  of t h i s  t r e a t y ,  Bonner f e e l s  tha t  the f i n a l  

d i sp a t ch  of Somcuba was the turning point  in Boer-Swazi r e l a t i o n s  dur ing 

1855 when they ceded a ten-mile  c o r r id o r  of land along the  no r th ern  banks 

of the Pongola River to the Leydenburg boers (Treaty no. Z10), The t r a d i t i o n a l  

explana t ion of th i s  cess ion ,  was tha t  i t  was a t a c t i c a l  move on the pa r t  of the 

Swazi to provide a b u f f e r  zone populated with white people,  ag a in s t  the might 

of the Zulu . Bonner point s  out tha t  th i s  only took place  during 1890, some 

t h i r t y - f i v e  years  l a t e r .  Without the e l imina t ion of Somcuba however, the ag ree­

ment would have been un l ik e ly  and ' t h i s  would go a long way towards expla in ing 

whey Mswati was prepared to sign away such a vas t  area of land, fo r  only some­

th ing  of t h i s  s o r t  could have brought Leydenburg1s acquiesence in  h i s  p l a n s . '

The v a l i d i t y  of th i s  t r e a t y  has had important repercuss ions  in l a t e r  years  when 

the South Afr ican Government, in an at tempt  to depr ive over a m i l l i o n  blacks  of 

t h e i r  South Afr ican c i t i z e n s h i p ,  t r i e d  to excise the homeland of KaNgwane and 

thus  ' r e u n i t e '  the Swazi n a t ion .  The incorporat ion is sue  was r e f e r r e d  to 

the Rumpff Commission of Inquiry,  which was disbanded in July 1984, as the 

Commission bel ieved i t  was serving no useful  purpose . Bonner has sa id  'Mswati

could cede away th i s  vas t  t r a c t  of land with p e r fe c t  equanimity because he did
33not  endow i t  with any f i n a l i t y . ' The Boers in f a c t  d id  not f u l f i l  t h e i r  par t  

of the bargain  and immediately populated the ceded a r e a , n e i t h e r  did they com­

p l e t e  the payment of the seventy head of c a t t l e .  As mentioned pre v iously  how­

e ' e r ,  the agreement of 1855 provided a d e f i n i t i v e  border between the South 

Afr ican Republic and Swaziland, as de l inea ted  by the Transvaal Government 

Commission of 1866,

32. Bonner, P. op. c i t . ,  p. 75.

33. Ib id .
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A nominal g i f t  of twenty-f ive  cows, a b u l l , a horse -saddle  and b r i d l e  

was the p r i ce  paid for  a s t r i p  of Zulu t e r r i t o r y  along the Blood River,  

in  an agreement entered in to  between Cetewayo and the Transvaal in March 

1861 (Treaty no, Z11 ) .  Cetewayo was recognized by the Transva.il as

king of the Zulus and under took to prevent d is turbances  l i k e l y  to incon­

venience h i s  ne ighbours . To Cetewayo t h i s  exchange was p o l i t i c a l l y  

expedient  but ’n e i t h e r  he nor the Boers , who did not have the popula t ion 

e f f e c t i v e l y  to occupy the g ra n t ,  t roubled about any of t h i  Zulu tribesmen 

who might be occupying the ground. In t h i s  wise the Boers obtained a legal  

hold upon land which the na t ive  t r ibesmen, who knew l i t t l e  of the b inding 

force of these p ieces  of paper and cared s t i l l  l e s s , regarded as t h e i r  

own. Thus were the seeds of r -v a sca re  and u l t imate  c o n f l i c t  sown. 1

Brownlie c i t e s  the case c.  another Swazi land cess ion to the Boers ' f  

the South Afr ican Republic taking place in 1866. I t  was signed by 

Maguazidi l i ,  empowered by the Regent Tandile and the important  indunas 

re p re se n t in g  the kingdom of the la te  Mswati. I t  was a l so  signed by the 

Dutch Commissioners. (Treaty no. Z1A ),

Mswati 's  son Utr.bandine was crowned king of the Swazis by Boer de legates  

s p e c i f i c a l l y  sent  for  tha t  purpose by Pres ident  Burger of the South Afr ican 

R e p u b l i c . T h e  king and his  co u n c i l l o r s  agreed (Treaty no. Z20 )

th a t  while re serv ing  the might to manage t h e i r  own a f f a i r s ,  ' . . .  bind 

themselves to be and to remain sub jec t s  and obedient fol lowers  of the

14, Dc K i e w i e t , C.W. B r i t i s h  C o l o n i a l  P o l i c y  and the  Sou th A f r i c a n  
R e p u b l i c s ,  1848 -  1872. I.ondon: Longmans, Cr een ,  1929,
p . 144.

1' i . B r ow nl ie ,  1. ojn r  i I . p. 1)20-1121 
the  c e s s i o n .

g i v e s  ex a c t  d e t a i l s  o f

16. I.cyds , W. .1. o p . c i I . p . 2 )7 .



Government of the South Afr ican Republ ic . 1 The t r e a t y  fur thermore 

ensured Swazi a s s i s t a n c e  in the defence of the South Afr ican Republic;  

p ro t e c t i o n  fo r  t r a d e r s  and e x t r a d i t i o n  f a c i l i t i e s .  The Boers promised 

p ro t e c t i o n  to the Swazis but they did not have ' the r i g h t  to e n t e r  into 

war wi thout  the consent  of the Government of the South Afr ican Republic,  

or  to commit murder . '

The London Convention as r e f e r r e d  to previous ly ,  al lot .ed the South

Afr ican Republic the r i g h t  to conclude t r e a t i e s  with the t r i b e s  in the

nor th .  Lobengula, ch ie f  of the Matabele was under considerable  pressure

from concession hunters  and as e a r ly  as 1885-86 had made requests  to
37the Government in P r e t o r i a  to renew the 1853 t r e a t i e s ,  but i t  was only 

in 1887 tha t  Lobengula, in an e f f o r t  of counterbalancing B r i t i s h  pressu re ,  

entered in t o  a t r e a t y  with P .J .  Grobler as the r e p r e s e n t a t iv e  of the 

Republic (Treaty no. Z46 ) .  Lobengula was acknowledged as an inde ­

pendent ch ief  in t h i s  t r e a t y  which confirmed, r a t i f i e d  and renewed a l l  

formerly concluded t r e a t i e s .  This f r ie ndsh ip  t r e a t y  a l so  contained 

p rovi s ion  for  Matabele a s s i s t a n c e  to the South Afr ican Republic,  

e x t r a d i t i o n ,  p r o t e c t io n  for  hunters  having a ' pass from His Honour the 

S ta t e  P r e s i d e n t ' and the post  of consul having 'c r iminal  and c i v i l  

j u r i s d i c t i o n  over a l l  sub jec t s  of the South African Republ ic1 re s id ing  

wi th in  T.obengula's t e r r i t o r y .  On s igning the t r e a t y ,  Lobengula was 

presented with a r i f l e ,  two hundred c a r t r i d g e s  and £ 140 in cash.  This 

t r e a t )  was not inva l id a t ed ,  a l though Lobengula subsequently s ix  months 

l a t e r ,  entered in to  another  t r e a t y  with the Reverent J .S .  Moffat,  on 

beha l f  of the B r i t i s h  Government.
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The t r e a t i e s  prev ious ly  d i scussed are  i l l u s t r a t i v e  of Boer pol icy  

towards the indigenous people.  Although some measure of p ro t e c t i o n  was 

af fo rded  to the t r i b e s ,  r e c i p r o c i t y  in the form of a s s i s t a n c e  aga ins t  

a t t a c k  was a fea ture  of these t r e a t i e s .  Cession of land to the Boers 

was on occas ion,  a mat ter  of expediency on the pa r t  of the ch ie f  

concerned, but h i s  unders tanding of what he was t r a n s f e r r i n g  and i t s  long­

term impl ica t ions  must be ques t ioned.  According to Lindley ' t h e  fa c t  th a t  

the form employed was tha t  of cess ion shows that  the power concerned did  

not consider  tha t  the t e r r i t o r y  was one that  belonged to nobody' ^  and 

cannot be considered as t e r r a  n u l l i u s .

2 .2 ,3  Boundaries

An ana ly s i s  of the t r e a t i e s  to which the Republic was par ty  dur ing 

the per iod under review reveals  the re cu rr ing  problem of boundary d e f i n i t i o n .  

The f i r s t  at tempt  a t  de f in ing the t e r r i t o r y  'beyond the Vaal R iver ' was 

found in the Sand River Convention of 1852 iTreaty no. Z5 ) wherein

i t  was s t a t ed  that  'should any misunders tanding h e r e a f t e r  a r i s e  as to the 

t rue  meaning of the 'Vaal River '  t h i s  ques t ion,  in so f a r  as regards  the 

l i n e  from the source of tha t  r i v e r  over the Drakensberg, s h a l l  be s e t t l e d  

and adjisted by commissioners chosen by both p a r t i e s . '

As re fe r r ed  to p re v ious ly ,  land cess ion fea tured l a rg e ly  in the Boer 

a c q u i s i t i o n  of land,  and e s p e c i a l l y  in the case of the Swazi border were 

the bas i s  of several  boundary commissions. Mswati 's death occasioned the 

appointment by the South Afr ican Republ ic ' s  Executive Council of a 

Commission, comprising of C. P o tg i e t e r ,  C. P re to r iu s ,  W.J. Jouber t  and 

P..1. Coetser ' t o  forward and e r ec t  beacons along the l i ne  of 1855, and

19. Lind ley,  U.K. op. cj I • p. A 5.



the Commission mportcd on 27 June 1866 (Treaty no. Z13 ) t h a t  they

had er ected  t h i r t e e n  beacons each as descr ibed in the presence of and 

wi th the consent of Madobo and Maguazidi li  re p resen t in g  the /TateV King 

Umswazi . Bonner has s a id  of the 1866 neg o t i a t i o n s  tha t  ' they 

c o n s t i t u t e  the s ing le  most important  l ink  in the chain of t r e a t i e s  and 

agreements t h a t  confined the Swazi kingdom wi th in  i t s  present  bo rde rs .

Here fo r  the f i r s t  t ime, one f inds  a t e r r i t o r i a l  t r e a t y  being entered 

in to  by the Swazi as a r e s u l t  of Boer i n i t i a t i v e  r a th e r  than t h e i r  own. ..  

one sees the balance of advantage t ipp ing  d ec i s i v e ly  in the favour of the 

R ep u b l i c . . .  i was a d ec is iv e  l im i t i n g  of Swaziland's  t e r r i t o r i a l  j u r i s -  

d i c t i o n .

In May 1875, another Commission, co n s i s t i n g  of C.M. Rudolph and 

C.J .  Jouber t  was appointed ' t o  e r e c t  beacons from the beacon no. 13 

erec ted  by the Commission of 1866 to the I.ebombo, which they did in the 

presence and wi th the consent  of Magwazidil i ,  Madobo and Hlafuna sent  for  

t h a t  purpose by the Swazi King Umbandeni. ' ^  The Commission's repor t  was 

dated  10 June 1875 (Treaty no. Z19 ),

The independence of the Swazis was recognized wi th in  the parameters of 

c e r t a i n  boundaries by v i r t u e  of the 1881 P r e t o r i a  Convention (Treaty no.

Z30 ) .  These boundar ies  are  i temized in A r t i c l e  I ,  and are based

upon the f indings  of the Transvaal-Swazi Boundary Commission of January 

1880 (Treaty no. Z28 ) .  Bonner desc r ib es  the somewhat confused b r i e f

given to the Commissioners and concludes ' th a t  the Swazis could have

40.  B r o w n l ie ,  I .  op.  c i t .  p.  1320,

41.  Bonner ,  P. op.  £_ i t .  p.  110.
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obta ined a great  deal more from the boundary se t t lem ent  than they 

u l t im a te ly  d i d . T h e  1884 London Convention (Treaty no. Z33 )

subsequent ly  replaced the 1881 Convention, and the boundary lines with 

Swaziland are  described in A r t i c l e  I.

For the record ,  the a f f a i r s  of Swaziland were the sub ject  of a t r e a t y  

s igned between Great B r i t a i n  and the South Afr ican Republic in  1890 (Treaty 

no. Z58 ) ,  1893 (Treaty no. Z63 ) and in 1894 (Treaty no. Z6 8  )

The l a t t e r  was signed in s u b s t i t u t i o n  of the two former ones . I t  confirmed 

A r t i c l e  X of the 1890 Convention, which s t i p u l a t e d  the non-extension of 

the South Afr ica i ' b l i c  and forbade s igning of t r e a t i e s  wi th s t a t e s  or 

t r i b e s  to the no. north-west  of the e x i s t i n g  boundary. The adminis­

t r a t i o n  of Swazile. ; solved on the South Afr ican Republic by the 1894

Convention,  but .o Great B r i t a in  upon the annexat ion of the Trans­

vaal  in 1900 (Treat., o. Z85 ) .  Swaziland gained membership to the

South Afr ican Customs Union in 1904 .

The boundary between the South African Republic and the then Portuguese 

posses s ion of Mo ambique was def ined for the f i r s t  time in A r t i c l e  XXIII 

of a t r e a t y  concluded on 29 July  1869 (Treaty no, Z15 ) .  A d i spu te

between Fortugual and Great B r i t a i n  over the De’ n Bay region r e s u l t e d  

in a r b i t r a t i o n  by P res ident  MacMahon and an award was made giving Delagoa 

Bay and the southern region to P o r t u g a l T h e  boundaries wi th the South 

Afr ican Republic were modified and s t i p u la te d  in a subsequent t r e a t y

43. Bonner, P. op. r i t . p. 156. The dec la ra t i o n s  conf irming the 
demarcations of 1880 are reproduced in Brownlie,  1. 
op. c i t . p. 1 337-134 1 .

44.  For f i n a l  ag re em en t  s e e :  B r i t i s h  and F o r e i g n  S t a t e  P a p e r s ,
vol  . 70, p . HR.
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between Portugal  and the South Afr ican Republic in 1875 (Treaty no.

223 ) .  This l a t t e r  t r e a t y  was l a t e r  r a t i f i e d  by Great B r i t a i n ,

as the suze ra in  power, on 7 October 1882.

The Keate Award of 17 October 1871 (Treaty no. 217 ) def ined

the boundary between Bechuanaland and the Transvaal .  The Award concerned 

the boundary l ine  of the Barolongs and the Bat lapins  in Bechuanaland.

On the evidence Lieutenant-Governor Keate (of Natal) 1 f e l t  t h a t  he had 

no a l t e r n a t i v e  but to decide for the ch ie f s  aga ins t  the T ra n s v aa l .

The boundar ies  of the Transvaal were c l e a r l y  def ined fo r  the f i r s t  

time by A r t i c l e  I of the P r e to r i a  Convention of 1881 (Treaty no. 230 )

wi th in  the fol lowing parameters -  Griqualand West; N a ta l ; Zululand ; 

Swaziland; the Portuguese boundary; MatabeV land,  and Bechuanaland. 

Fur ther  expansion was bar red .

I t  proved necessary to beacon off  the south-west  boundary of the Trans­

vaal  and a fu r th e r  t r e a t y  was signed between the Royal Commissioner 

appointed to the task ,  Lieutenant-Colonel Moysey and Chief Montsiao on 1 

September 1881

45. See: Cambridge His tory of the B r i t i s h  Empire, vol .  8 . op. c i t .
p. 457, which conta ins d e t a i l s  of the d i spu te  lead ing to
the Award, as does Walker, E.A. His tory  of Southern 
A fr i ca ,  3rd Ed. , London: Longmans, Green, 1959, p. 338-339.

46. Mention should be made of the c o n f l i c t  a r i s i n g  from the f a u l t y
boundary l ine  on the Western Border which r e s u l t e d  in a 
Treaty of Peace between Mankorome, Chief of the Bat lapin  
and Massow, Chief of the Koranna dated 26 July  1882. 
(Reproduced in par t  in Leyds, W.J. op. c i t . p. 103).
Eventual 1y a l l  the contending p a r t i e s  placed themselves by 
a j o i n t  ac t  of cession under the p ro tec t io n  of the South
Afr ican Republic.  The B r i t i s h  a u t h o r i t i e s  refused to
recognize th i s  as a v io l a t i o n  of the P re to r i a  Convention.
For a d e t a i l e d  h i s to ry  of the Western Boundary see 
Leyds, W.J. op. c i t . pp. 99-112.
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By A r t i c l e  I I  of the London Convention of 84, (Treaty n v. Z33 )

the Government of the South Afr ican Republic undertook to adhere to the

new boundar ies sp ec i f ie d  in A r t i c l e  I ,  and to prevent  f u r th e r  encroach­

ments. The l a t t e r  a r t i c l e  again  amended the south-west  boundary,  in 

d i spu te  s ince  the Keate Award. On 5 August 1885 the Referee appointed  

by the Pres iden t  of the Orange Free Sta te  as s t i p u l a t e d  in the London 

Convention,  was one of the judges of the High Court of J u s t i c e ,  Melius 

de V i l l i e r s .  He made h i s  pronouncement (Treaty no. Z40 ) by which

the Transvaal  was given the e a s te r n  p a r ts  of S te l l a l a n d  and Goshen and, 

as a r e s u l t  of the compromise by which the sp e c i f i c  mention of s u ze ra in ty

was dropped, the Transvaalers  were denied contro l  of the M is j i ona r i e s
„ , 47Road.

On 22 October 1886, Great B r i t a i n  signed a t r e a t y  with the New 

R e p u b l i c ^  in which the boundaries between the New Republic and Zululand 

were def ined .  The New Republic was l a t e r , in 1887, incorporated  by a 

Treaty of Union, (Treaty no. Z46 ) into the South Afr ican Republ ic.

Fur ther  to t h i s ,  Great B r i t a in  entered in to  a t r e a ty  with the South 

Afr ican Republic (Treaty no. ?.51 ) in June 1888, which paid spec ia l

regard to the d e f i n i t i o n  of the boundaries of the South Afr ican Republ ic,  

as s t i p u l a t e d  in A r t i c l e  II .

Mention has been made prev ious ly  of the t r e a t i e s  signed between Great 

B r i t a in  and the South Afr ican Republic in 1890, 1893, and 1894

(Treaty no. Z58 , no. Z63 , no. Z68 r e s p e c t i v e l y .  In each

47.  Wa lke r ,  K.A. op.  c i t .  p.  198-199.

48.  B r i t i s h  and F ore ign  S t a t e  P a p e r s , v o l .  77,  p.  1280.
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in s t a n c e , A r t i c l e s  X and XXIV of the Convention of 1890 were r e p e a t e d , 

and as they concern the l a s t  major s p e c i f i c a t i o n s  concerning boundar ies  

of the South Afr ican Republic p r i o r  to i t s  annexat ion by the B r i t i s h  in 

1900 (Treaty no. ?,85 ) they are reproduced h e r e , for  ease of

r e f e r e n c e .

A r t i c l e  X: The Government of the South Afr ican Republic w i th ­
draws a l l  claim to extend the t e r r i t o r y  of the Republ ic,  or to 
en ter  into T r ea t i e s  with any nat ives  or na t ive  t r i b e s  to the 
nor th  or north-west  of the ex i s t i n g  boundary of the Republ ic,  
and undertakes to aid and support  by i t s  favouring inf luence  
the es tablishment  of order and government in those t e r r i t o r i e s  
by the B r i t i s h  South Afr ica  Company wi th in  the l i m i t s  of power 
and t e r r i t o r y  se t  fo r th  in the Char ter  granted by Her Majesty 
to the sa id Company.

A r t i c l e  XXIV: Her Majesty's Government consent to an a l t e r a t i o n
of the boundary of the South Afr ican Republic on the ea s t  so as 
to include the t e r r i t o r y  known as the l . i t t l e  Free S ta te  w i th i n  
the t e r r i t o r y  of the South Afr ican Republic.

The border s t r i p  of t e r r i t o r y  des ignated as the l i t t l e  Free S ta te  was 

descr ibed as 1 a t r a c t  of about 50,000 acres  in the western pa r t  of Swazi­

l a n d , , , '  and i t  was s t a t ed  in the Komati Observer of 1888 that  those 

watching Swazi a f f a i r s  'would learn  with considerable  s u r p r i s e 1 t h a t  King 

Umbandine had signed a document o f f e r in g  th i s  s t r i p  of t e r r i t o r y  to the 

Transvaal Government. ^

The L e t t e r  Patent dated 23 September 1902 ( Item no. Z94 ) which

provided for the post-war government of the Transvaal sp ec i f ie d  the 

boundar ies as comprising ' a l l  p laces ,  se t t l em en t s  and t e r r i t o r i e s  which 

formed par t  of the t e r r i t o r i e s  of the South Afr ican Republic at  the date  

when the said t e r r i t o r i e s  were annexed to and became par t  of our dominions'

49.  South  A f r i c a n  T r e a t i e s ,  C o n v e n t i o n s ,  Agreements  and S t a t e  P a p e r s ,



The L e t t e r s  Patent  (Treaty no. Z96 ) went on however to a l t e r

e x i s t i n g  boundaries by the exclus ion of the Vryheid and Utrecht d i s t r i c t s  

from the Transvaal together  with 'such p a r t s  of the d i s t r i c t s  of Wakker- 

stroom as may be defined and del imi ted  by Boundary De l imi ta t ion 

Commission.. .  appointed for  th a t  p u rp o s e . ' The Governor was t h e re ­

a f t e r  to dec lare  the boundaries by proclamation.  Schaffer  s t a t e s  th a t  

the London Convention of 1884 was the re fo re  no longer considered as the 

ins t rument  in force concerning the d e f i n i t i o n  of the boundaries of the 

Transvaal  and other  B r i t i s h  t e r r i t o r i e s ,  but  fo r  p r a c t i c a l  purposes the 

boundar ies did not undergo major changes and remained based on those 

cr ea ted  by the London Convention."^

2.2 ,4  Commerce

T re a t i e s  of Friendship and Commerce con ta in in g  d ec la ra t io n s  of peace 

and amity; gran t ing f ree t rade and in c e r t a i n  cases most -favoured-nation 

t rea tmen t ,  were signed with var ious  European c o u n t r i e s .  These included 

Portugal  (Treaty no. 215 , no. 216 and no. 223 ) ;

Belgium (Treaty no. 224 and no. 250 );  Germany (Treaty no.

236 ) ,  France (Treaty no. 239 ) ;  Switzerland (Treaty no,

244 ) and I t a l y  (Treaty no. 241 ) .  Within the Southern Afr ican

region a t r e a t y  was signed with the Orange Free S ta te  (Treaty no. 218 ),

I t  i s i n t e r e s t i n g  to note tha t  al though in 1872, the United S ta tes  concluded 

a t r e a t y  of f r iendsh ip  with the Orange Free S t a t e ,  i t  adopted a cautious

50. See: Schaffer ,  R. op c i t . p. 275-276 for a f u l l e r  an a ly s i s  of
B r i t i s h  pol icy  towards the success ion of boundary 
t rea t  ics .
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pol icy  towards the South Afr ican Republic.  Unoff i c i a l  reques t s  from the 

Republic to sign a s im i l a r  t r e a t y  wi th them were r e j e c t e d ,  and the S ta t e  

Department refused to  send consular  r e p r e s e n t a t i c n .  The United S ta tes  

became inc reas ing ly  i n t e r e s t e d  in South A fr i ca ,  e s p e c i a l l y  a f t e r  the 

d iscovery  of minera ls  but i t  re fused e i t h e r  to take a p r o - B r i t i s h  s t ance ,  

or  to provoke the B r i t i s h  by seeming to suppor t  the Boers, and again 

r e j e c t e d  a proposed commercial t r e a t y  with the South Afr ican Republic in 

1884.51

The 1875 t r e a ty  concluded wi th Portugal  was the subject  of some debate

a f t e r  the annexation of the South Afr ican Republ ic.  As Great B r i t a i n  had

been the suzera in  power which assented to i t  at  the t ime, i t  was quer ied

whether i t  too,  had lapsed upon the a p p l i c a t i o n  of the 'c l e an  s l a t e  t h e o r y '

r e f e r r e d  to previously .  I t  was deemed to have expired ,  and in the words

of the Law Off icers  advis ing the B r i t i s h  Government ' . . . s u c h  assent  can in

no way a f fe c t  the lapse of the Treaty when the Transvaal has become p a r t
52of His Majesty 's  dominions. '

The t r ea ty  concluded between Portugal  and the South Afr ican Republic 

concerning railway t r a f f i c  and the recru i tment  of black labour  signed in 

1884 (Treaty no. ZT4 ) was a lso  considered to have expired  a f t e r  

annexat ion.  As Mozambique was an important source of labour before the 

war, Lord Milner was anxious to neg o t i a t e  an agreement for  the resumption

51. For a f u l l  examination of United S ta te s  pol icy a t  t h i s  time see:
Noer, T.H. The United S ta te s  and South Afr i ca ,  1870-1914. 
Ann Arbor: Un iver s i ty  Microfilms Internat ional ,  1972, 
e s p e c i a l ly  chapter  1 .

r)2. Opinion dated 16 February 1901. Great B r i t a in .  Foreign O f f i c e .
Conf ident ia l  Paper (7763) no. TO, Appendix no. 73. See 
a l so :  Scha ffer ,  R. o£. £_ij ■ P* 274.
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of r e c r u i t i n g ,  a l though t h i s  was intended as a temporary measure.

The Portuguese,  a f r a i d  t h a t  they would f o r f e i t  t h e i r  p r e f e r e n t i a l  r i g h t s  

a f t e r  the war, had an e f f e c t i v e  bargaining counter  in the t h rea t  ut
53h a l t i n g  or r e s t r i c t i n g  the flow of labour to the mines. Negotiat ions 

r e s u l t e d  in the Modus Vivendi of 1901 (Treat )  no. Z92 ) which

confirmed pre-war cond i t ions .  Natal  in p a r t i c u l a r ,  reacted  to the 

p ro vi s ions  of the Modus Vivendi as i t  was adverse ly  af fe c te d  by i t s  r a i l ­

way and customs p ro v i s ions .  Modifica tions  were ca l l ed  for which culminated 

in the Transvaal-Mozambique Convention of 1909 (Treaty no. Z118 )

This in fa c t  did not a l t e r  the e s s e n t i a l  p rovi s ions  of the earl i ' -  ' i< v .orary 

agreement .

React ion from Natal  was again s t r i d e n t l y  voiced 1, . .perpe tua t ing  as i t  

does the e v i l  f e a tu re s  of the Modus Vivendi,  and i t  i s  ; t rongly  of the 

opinion th a t  Union of South Afr ica is j eopardi sed  t h e r e b y a n d  an 

In te r -C o lo n ia l  Treaty  was demanded whereby no colony should be placed in 

a worse p o s i t io n  than an out s ide  s t a t e  or power regarding commerce, 

i ndust ry  and a g r i c u l t u r e .  And secondly,  1 the products of a s t a t e  or 

power ou ts ide  the Union, the manufacture or e x p l o i t a t i o n  of which may be 

a s s i s t e d  by a bounty or equivalent  th e r e to ,  sh a l l  not be admitted a t  a 

lower duty than s h a l l  be equal to the amount of such bounty. 1̂

53. For d e t a i l s  of nego t i a t ions  see:  Katzcnv11 .uiborgon, S.E. South
Afr ica  and Southern Mozambique, Manchester: Manchester
Univer s i ty  P r e s s , 1982, p. A5-56.

54. Robert Dunlop, Secre tary  of the Pie termar i tzburg  Chamber of Commerce
Archives of the Prime Minis ter  of Nata l ,  Minute paper 
':ited 22 April 1909, 1909/272.

55. Archives of the Prime Minis ter  of Na ta l ,  vol .  77, 1909/274.
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The sugar indust ry  in Natal was su r ing ' rom the e f f e c t s  of the 

Tronsvaal-Mozambinui t r e a t y  as was voiced by David Fowler and Company 

of Durban 'Mozambique sugar i s  sold a t  p r i c e s  f a r  below s i m i l a r  sugars 

produced in N a t a l . . .  /N a ta l /  cannot t o l e r a t e  the f r ee  ent ry  of Mozambique sugars 

in to  the Transvau’ . It  was sure ly  never the s p i r i t  of the Treaty tha t  

bounty-fed fore ign sugars should be admitted in to  a B r i t i s h  Colony 

wi thout  the payment of a c o u n t e r r a i l i n g  d u t y . D e s p i t e  these ,  and 

many o ther  v o c i f e n  us p r o t e s t s  from the Cape and N a ta l , Katzenellenbogen 

says of the 1909 agreement 1 The New Union of South Afr ica could but 

accept  i t .  1 ^

2 .2 .5  E x t ra d i t ion

Arrangements were made i n t e r n a l l y  wi th in  the Southern Afr ican region 

for the r e tu rn  of c e r t a i n  ca te gor i e s  of cr iminals  f lee ing from the South 

Afr ican Republic.  These arrangements were given the force of law, as 

i l l u s t r a t e d  by examples such as Treaty no. Z29 , no. Zi 1 and

no, ZZ 2 ■

According to Law no. 9, 1887, i t  was not necessary to submit e x t r a ­

d i t i o n  t r e a t i e s  to the Volksraad for approval ,  as the law au thor i zed and 

empowered the S ta te  P r e s i d e n t , with the advice and consent of the Execut ive 

Council to conclude t r e a t i e s  for the e x t r a d i t i o n  of cr iminals .  Approval 

was however necessary from the B r i t i s h  Government in terms of A r t i c l e  4 

of the London Convention.

56. Archives of the Prime Minister ,  Natal ,  vol .  80, 1909/819 (Natal
A rc h i ve s  D e p o t ) .

57. Katzenellenbogen, S.K. op. ei t . p. 78, and onwards.



A t r e a t y  of e x t r a d i t i o n  was signed w ' ' ",i the Netherlands  in 1895 

and subsequent ly  r a t i f i e d  in 1896 (Treaty no. Z70 ) .  In termr of

A r t i c l e  IV of the 1884 London Convention, i t  was s t i p u l a t e d  tha t  any 

t r e a t y  b a r r in g  those s igned wi th the Orange Free Sta te  or indigenous 

people to the East and West of the Republic,  required  B r i t i s h  ap p r ova l .

The t r e a t y  was not communicated to the B r i t i s h  Government e i t h e r  by the 

South Afr ican Republic or  the Nether lands . A re por t  was presented by the 

B r i t i s h  Law O f f i c e r s ,  Webster and Finlay ,  dated 27 July 1876 in which 

i t  was s t a t ed  that  'Her Maje-’t y ' s  Government cannot recognize the v a l i d i t y  

of the Treaty of E x t ra d i t i o n  which has been concluded without her s a n c t i o n . . 

the p r i n c i p l e  involved is  obviously of the utmost g r a v i t y . '  I t  should be 

noted too,  tha t  the Preamble of the t r e a t y  conta ins  a reference  to a ' f resh  

t r e a t y ' but  tha t  the B r i t i s h  Government was not aware of the ex is tence  of 

any previous  t r e a t y .

A r t i c l e  IV of the London Convention did,  in f a c t ,  give r i s e  to 

c o n f l i c t i n g  i n t e r p r e t a t i o n s  as i t  s t a t e d . . . :

Such approval s h a l l  be considered to have been granted i f  Her 
Majes ty ' s  Government shal l  not ,  wi th in  s ix  months a f t e r  
rece iv ing  a copy of such t r e a t y  (which shal l  I .  de l ivered to 
them immediately upon i t s  com plet ion) , have n o t i f i e d  tha t  the 
conclusion of such t r ea ty  i s in c o n f l i c t  with the i n t e r e s t s  
of Great B r i t a i n  or of any of Her Majes ty ' s  possessions  in 
South A f r i c a .

The meaning of the term 'complet ion of a t r e a t y '  was not c l e a r l y  de f ined .

Mara i s noted that  the a r t i c l e  intended to draw a d i s t i n c t i o n  between the 

'conc lus ion '  and 'complet ion '  of a t r e a t y , s ince approval had to be
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obtained before i t s  ' co n c lu s io n '  and a f 1 -r i t s  'complet i  -he

Republic argued th a t  a t r e a t y  was not ' completed ' u n t i l  i t  had been

sanctioned by the cone t i t u t i o n a l  au thor i e s  of the co n t rac t in g  p a r t i e s .

Chamberlain' s view -  ' t h a t  the word ' c o m p le t io n ' . . .  r e f e r s  to the stage

at  which a t r e a t y  f i r s t  assumed complete shape, v i z . ,  the s ig n a tu re  of

the P l e n i p o te n t i a r i e s  or  o ther  n e g o t i a t o r s '  -  seems more reasonable .

S i r  Alfred Milner,  though he endorsed Chamberlain' s i n t e r p r e t a t i o n ,

considered that  the a r t i c l e  was ' somewhat ambiguous' wi th regard to  the
59stage at  which the Queen's approval should be sought.

The e x t r a d i t i o n  t r e a t y  signed between the South Afr ican Republic on

3 November 1893 in Lisbon was a l so  par t  of the p r i n c i p l e  concerned,  and 

appears to have su ff e red  the same fa te  as th a t  of the Netherlands  e x t r a ­

d i t i o n  t r e a t y .  References to i t s  impending r a t i f i c a t i o n  have been located 

but  not the p recise  d a t e . The t ex t  does not ppear e i t h e r  in the B r i t i s h

Foreign and Sta te  Papers,  or in the Transvaal Archives Depot.

59. See: Marais,  J .S .  The Fal l  of Kruger ' s  Republic.  Oxford:
Clarendon, 1961, p. 122-123.

60. See: Great B r i t a i n .  Par l iam en t . Command Papers , C.8423.
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CHAPTER 3 : Development: of S^uth Afr ican Treaty-MakinR Powers, <910-1979

3,1 The South Afr ica  Act,  1909

This Act^ uni ted  the  four  colonies  in a l e g i s l a t i v e  union under the 

Crown of the United Kingdom and served as the c o n s t i t u t i o n  of the country 

u n t i l  i t  became a Republic in 1961. The 1909 Act provided fo r  a b i ­

cameral l e g i s l a t u r e .  This comprised a House of Assembly composed i n i t i a l l y  

of 121 members serving fo r  a f i v e -y ea r  du ra t i on ,  and a Senate,  the compo­

s i t i o n  of which provided fo r  equal r e p r e s e n t a t i o n  for the four  p ro v in ce s . 

Executive power was ves ted  in the Governor-General ,  and an execut ive 

council  appointed by the Governor-General from the L e g i s l a tu re .  This 

o r i g i n a l l y  comprised ten  members. Blacks were not granted the f r an ch i se ,  

except in the Cape Province where a q u a l i f i e d  f r anch ise  was r e t a i n e d . 

A r t i c l e  148(1) a r t i c u l a t e d  the s t a t u s  of t r e a t i e s :

a l l  r i g h t s  and o b l ig a t io n s  under any conventions or 
agreements which are  binding on any of the colonies  
sh a l l  devolve upon the Union a t  i t s  es tabl ishment .

Although t h i s  was con tra ry  to the 'c le an  s l a t e  th eo ry ' fash ionab le  a t  the 

time, i t  emphasized the co n t in u i ty  of i n t e r n a t i o n a l  agreements while s t i l l  

reserv ing  to the Crown, the r i g h t  of concluding t r e a t i e s , agreements and 

conventions (Section 8 ) .  The King remained the con t ra c t ing  par ty  d e sp i t e  

the c o n s t i t u t i o n a l  change which had taken place .  South Afr ica i n h e i ’ ted

1. Great B r i t a i n .  Laws, S ta t u t e s ,  e t c . South Afr ica Act, 1909, 
9 Edward VII,  chapter  9.
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t r e a t y  r ig h t s  and ob l igat ions  under t r e a t i e s  cont a i n i ng  t e r r i t o r i a l

a p p l i c a t i o n  to i t ,  and not only those in which South Afr ica was
2

s p e c i f i c a l l y  mentioned.

3.2 Sta tus  of B r i t i s h  Self-Governing Colonies,  1910-1918

P r io r  to World War I and desp i t e  hard-won concess ions  a t t a i n e d  in the 

n eg o t i a t i o n  of t r e a t i e s , u l t im a te  r e s p o n s i b i l i t y  fo r  t r e a t y  execut ion lay  

wi th the B r i t i s h  Government. Notable changes were beginning to manifest  

themselves , marked in par t  by the re .solutions of the Colonial  Conferences, 

and those of the Imperial Conferences which dated  from 1911. At both the 

Radio te l eg raph ic  Conference of 1912 (Treaty no. SA 41 ) and th a t  of the

Conference of Safety of Life  a t  Sea, changes in procedure

were evident .  For the f i r s t  time . t g a t e s  were appointed by the King on the

advice  of colon ia l  governments, to ac t  on t h e i r  beha l f .  Special  f u l l  powers

were i s sue  1 fo r  each del egat ion  while the B r i t i s h  de legates  received

ord ina ry  unqual i f ied  f u l l  powers. Primary r e s p o n s i b i l i t y  for the execut ion

of the t r e a t i e s  concerned was thus s h i f t i n g  to the colon ia l  governments
. 3even though the B r i t i s h  Government might u l t im a te ly  be involved.

The gradual development of those col on ies ,  which formed the Dominions, 

towards the at tainment  of i n t e r n a t i o n a l  s t a t u s  was liastened by the outbreak 

of the 1914-1918 war. Changes ef fe c te d  were mainly of a c o n s t i t u t i o n a l

2. See Schaffer ,  R, A C r i t i c a l  Analysis of the Treaty-Making Powers
of the Union of South Afr ica and the Republic of South Afr ica ,  
Johannesburg; Univers i ty  of the Witwators rand, 1978, 
p. 276-279.

3. Keith,  A. The Dominions as Sovereign S t a t e s . London: Macmillan,
1938, p. 14.
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nature  but are no tab le  as they prepared the way fo r  developments in 

i n t e r n a t i o n a l  law. At the onset  of war, r e s p o n s i b i l i t y  fo r  a l l  mat ters  

p e r t a in in g  to the army, a i r f o r c e  and navy f e l l  under the j u r i s d i c t i o n  of 

the B r i t i s h  chief command, while fore ign r e l a t i o n s  were the r e s p o n s i b i l i t y  

of the Foreign Sec re t ary .

The ac t i v e  p a r t i c i p a t i o n  of the Dominions in the War was recognized 

and they became p a r ty  to pol icy d e l ib e r a t io n s  by a t tending meetings of 

the  B r i t i s h  War Cabinet ,  General Smuts served cont inuously on th i s  

Cabinet ,  out of which emanated two bodies which were of s i g n i f i c a n c e  to 

Dominion c o n s t i t u t i o n a l  development. In the Imper ial  War C a b ine t ,

Dominion r e p r e s e n t a t i v e s  were accorded equal s t a t u s  to tha t  of the B r i t i s h  

War Cabin t ,  and had the r i g h t  not only of c o n su l t a t io n  but a l s o  of pol icy  

i n i t i a t i o n  and examination.  The Imperial War Conference provided a forum 

for  non-war problems a f f e c t i n g  the Empire as a whole, as well as minor 

war i ssues .

At the Imperial  War Conference of 1917, a dec is ive  Resolut ion concerning 

the recogn i t ion  of the sepa ra te  exis tence  of the Dominions was passed a t  

the i n s t i g a t i o n  of S i r  Robert Borden, Prime Min is t e r  of Canada:

The Imperial  War Conference are  of opinion that  the readjus tment  
of the c o n s t i t u t i o n a l  r e l a t io n s  of the component p a r t s  of the 
Empire i s  too important and i n t r i c a t e  a subject  to be d ea l t  wi th 
during the War, and that  i t  should form the subject  of a specia l  
Imperial Conference to be summoned as soon as poss ib le  a f t e r  the 
ce ss a t ion of h o s t i l i t i e s .

They deem i t  t h e i r  duty,  however, to p lace on record t h e i r  view 
that  any such readjus tment , while thoroughly preserving a l l  
ex i s t in g  powers of self-government and complete cont rol  of 
domestic a f f a i r s ,  should be based upon a f u l l  re cogn i t ion  of the 
Dominions as autonomous nat ions  of an Imperial Commonwealth, and
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of India as an important  por t i on  of the same, should recognize 
the r i g h t  of the Dominions and India to an adequate voice  in 
fore ign pol icy  and in for e ign r e l a t i o n s ,  and should provide 
e f f e c t i v e  ar rangements fo r  continuous co n su l t a t io n  in a l l  
important mat ter s  of common Imper ial  concern, and for  such 
necessary concer ted  ac t i o n ,  founded on co n su l t a t io n ,  as the 
several  Governments may determine.

The importance of t h i s  Resolut ion cannot be underes timated but ,  as Noel 

Baker points  out ,  i t  spoke only 01 an 'adequate v o ice ' in fore ign po l i cy ,  and 

not of an 1 equal v o i c e ' .  This a t t i t u d e  changed, and even before the 

ce s sa t io n  of h o s t i l i t i e s  ' they had demanded not only an adequate voice ,  but 

f u l l  eq u a l i ty  with Great B r i t a i n  in every r i g h t  of se l f -governmen t , including 

f u l l  contro l  of fore ign a f f a i r s . T h i s  c a l l  was again spearheaded by Si r  

Robert Borden, together  with General Smuts.

3,3 The Par is  Peace Conference of 1919

The Dominion leaders  were determined to make th e i r  voice heard a t  the 

proposed Peace Conference. B r i t a i n ' s  suggest ion that  the Dominions should 

occupy one of f iv e  a l l o t e d  B r i t i s h  p l a c e s , to be taken by d i f f e r e n t  Dominions 

or by India according to the subjec t  under d iscuss ion,  did not meet with 

t h e i r  approval , and e s p e c i a l l y  with tha t  of the Canadian Cab ine t . They 

presented a memorandum to the B r i t i s h  Government in which they urged that  

' i n  the view of the War e f f o r t s  of the Dominions, the o the r  nat ions  e n t i t l e d  

to re p re sen ta t i on  a t  the Conference should recognise the unique c h a r a c te r  of

A, Imperial War Conference,  1917. Ext rac t s  from Minutes,  Proceedings
and Papers Laid Before the Conference. G^eat B r i t a i n .
Par i lament . Command Papers , (nd, 8566, p. 5.

5. Noel Baker, P..I. The Present J u r id i c a l  Status  of the B r i t i s h
Dominions in In t e rna t iona l  Law. London: Longmans, Green,
1929, p. 54.
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the B r i t i s h  Commonwealth, as composed of a group of f ree  nation.* under

one sovere ign,  and that  provis ion  should be made for  the s p e c i a l

re p r e s e n t a t i o n  of these nat ions  a t  the Conference, even though i t  may

he necessary  that  in any f i n a l  dec is ion  reached they shr J speak with 
, 6one voice.

In consequence, i t  was decided that  the Dominions should acquire  

the same s ta tu s  and r ig h t s  as Belgium. South A i r i ca ,  together  with 

Canada and Aus t ra l i a  were each to nominate two de lega te s ,  and New Zealand 

one, to the Plenary Conference; they were e n t i t l e d  to appear on the 

d e leg a t io n  of the f iv e  B r i t i s h  de legates  a t  meetings at  which only r e p re ­

s e n t a t i v e s  of the Great Powers were p r e s e n t ; and could s i t  on Conference 

Commissions, where each Great Power was e n t i t l e d  to two r e p r e s e n t a t i v e s .  

( I t  was due to th i s  v ic to ry  t h a t  General Smuts, together  wi th Lord Robert 

Cec i l ,  was one of the B r i t i s h  Empire del ega tes  in the Conference 

Commission which d ra f t ed  the Covenant of the League of Nat ions) .

Recognition of the i n t e rn a t i o n a l  s t a t u s  of the Dominions was f u r tn e r  

s t r e s s e d  in the s ignatures  to the var ious Peace T re a t i e s .  S i r  Robert 

Borden, on behalf of the Dominion Prime M i n i s t e r s , c i r c u l a t ed  in 1919 

a Memorandum which s t i p u la te d  t ha t :

a l l  the t r e a t i e s  and conventions r e s u l t i n g  from the Pence Con­
ference should be so d ra f t ed  as to enable the Dominions to become 
Par t i es  and Signator i es  the re to .  This procedure w i l l  give 
s u i t au l e  recogni t ion  to the par t  played a t  the Peace Table by the 
Br i t i s h  Commonwealth as a whole, and w i l l ,  at  the same time, 
record the s t a tu s  a t t a in e d  there  by the Domin'ons. The 
procedure i s in consonance with the p r in c ip l e s  of c o n s t i t u t i o n a l

6 . Canada. Par i iament . Sessional  Paper, 1919, no. 41 ( j ) . Also 
c i t ed  in Noel Baker, P..I. op. c i t . , p. 55.
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government t h a t  obta in  throughout the Empire, The Crown i s  
the Supreme Executive in the United Kingdom and m  a l l  the 
Dominions, but i t  ac ts  on the advice of d i f f e r e n t  M i n i s t r i e s  
wi thin  d i f f e r e n t  co n s t i t u t i o n a l  u n i t s ,  and under Reso lu t ion 
IX of the Imperial  War Conference, 1917, the o rg a n i s a t i o n  of 
the Empire i s  to be based upon eq u a l i t y  of nat ionho od .7

This p r i n c i p l e  was accepted,  and p l e n i p o t e n t i a r i e s  were des ignated to sign 

the T r e a t i e s  on behal f  of the Dominions. The Treaty  of Peace wi th Germany 

(Treaty no. h7 ) for  example was worded t h u s :

For th i s  purpose the High Contrac t ing P a r t i e s  represen te d  as 
f o l l o w s , . .  His Majesty the King of the United Kingdom of Great
B r i t a in  and I r e land and of the B r i t i s h  Dominions Beyond the Seas,
Emperor of India  by

The Right Hon. D. Lloyd George, M.P., e t c . ,  
and-
For the Dominion of Canada by
The Hon. Charles Joseph Doherty, e t c .
For the Commonwealth of A u s t r a l i a  by
The Right Hon. William Morris Hughes 
For the Union of South Afr ica by 
General the Right Hon. Louis Botha, e t c .
For the Dominion c New Zealand by 
The Right Hon. William Ferguson Massey.

As ind ica ted  by Lewis, the wording is s i g n i f i c a n t  in tha t  i t  presumes the 

formal un i ty  of the B r i t i s h  Empire under the Imperial Crown while g iv ing 

e f f e c t  to the individual  i n t e rn a t io n a l  p e r so n a l i t y  of each of the Dominions,

7. Lewis, M.M. The In te r n a t io n a l  Sta tus  r f  B r i t i s h  Sel f  Governing
Dominions, B r i t i s h  Yearbook ot I n t e r n a t io n a l  Law, vo l .  3 , 
1922/23, p. 32,' from Canada. Par l iament . Sess ional  Paper, 
1919, no. 4 1 ( j ) .



The e x t e n s i o n  o f  t h e  p r i v i l e g e s  a c q u i r e d  by th e  Dominions in  

commercial  and t e c h n i c a l  m a t t e r s  b e fo re  the War to the  p o l i t i c a l  sp he re  

o f  f o r e i g n  p o l i c y  was th us  a s s u r e d .  The s e p a r a te  s i g n a t u r e s  to  the  

T r e a t i e s  o f  Peace were h i g h l y  s i g n i f i c a n t  on account  o f  the important

p o l i t i c a l  n a t u r e  o f  t h e s e  t r e a t i e s .

3 . 4  The League o f  N a t i o n s

The League of Nat ions  came i n t o  e x i s t e n c e  on 10 J a n u a r y  1920 with a

membership o f  e i g h t e e n  s t a t e s  which inc luded  South A f r i c a  ( T r e a t y  no.

SA 67 ) .  By 1 August  1920,  t h i s  membership had grown to  f o r t y  s t a t e s ,  

a l l  o f  which a c c e p t e d  membership i n  th e  League wi thout  r e s e r v a t i o n .  The 

Dominions were a c c e p t e d  as  o r i g i n a l  members o f  th e  League,  d e s p i t e  th e  

o p p o s i t i o n  from c e r t a i n  s t a t e s .  The p e r s i s t e n c e  o f  the Dominion Prime 

M i n i s t e r s ,  wi th support  from the B r i t i s h  Prime M i n i s t e r ,  triumphed.  However 

i n d i v i d u a l  membership o f  the League was not  permit ted  to i n t e r f e r e  wi th  the  

p r i n c i p l e  t h a t  the  B r i t i s h  Umpire r emained  a u n i t . 9

The Dominion s l a t e s  v e t o  a c c o r d e d  the  same r e p r e s e n t a t i o n  i n  t h e  Asse mbh

as  so v e r e ig n  s t a t e ,  and the re  was no l e g a l  impediment to  t h e i r  e l e c t i o n  to

t h e  Coun c i l  o f  the  League as  r e p r e s e n t a t i v e s  of  th e  Assembly.  Real

e q u a l i t y  w i t h  the  oth e r  members o f  the  League was a ssu re d ,  t og e t h e r  wi th

the  same r i g h t ,  and d u t i e s .  Evidence o f  t h i s  e q u a l i t y  was t h e i r  a p p o i n t -

ment a s  Mandatory S t a t u s  o v u r c e r t a i n  e r s t w h i l e  German c o l o n i e s .  South

A f r i c a  was g r a n t e d  a C Mandate o v e r  South West A f r i c a  ( T r e a t y  no.  SA 77 )

d i r e c t l y  th r ough  th e  L e a g u e ' s  S e c r e t a r i a t ,  and s i g n i f i c a n t l y ,  no t  th ro ug h

t h e  I m p e r ia l  Government .

.... ..



The DominiLns s im i l a r ly  became members of the In t e rn a t io n a l  Labour 

Organisa t ion as provided fo r  in the T re a t i e s  of Peace (Treaty no. SA 67 ) ,

Here they were accorded d i r e c t  and sepa ra te  re p re sen ta t i o n  a t  I n t e r ­

na t iona l  Labour Conferences,  thus consol idat ing t h e i r  progress towards 

achieving f u l l  i n t e r n a t i o n a l  s t a t u s .  This was f u r th e r  s t rengthened by 

the grant  to the Dominions of the rank of d i s t i n c t  s t a t e s  under the 

S t a t u t e  of the Permanent Court of I n t e r n a t io n a l  J u s t i c e  (Treaty no.  SA101).

3,5 Imper ial  Conferences

3.5.1 1921

That the Dominions had made a s i g n i f i c a n t  advance as a r e s u l t  of World 

War I in i n t e r n a t i o n a l  s t a t u s  was undisputed,  but the nature  and ex tent  of 

t h i s  advance remained a moot po int .  Were they sovereign s t a t e s ?  What 

was t h e i r  p o s i t io n  in respect  of treaty-making? The l a t t e r  proved to be 

a t e s t  of s t a t u s .

The Conference of Prime Min is ters  held between 20 June and 5 August 

1921 did very l i t t l e  to c l a r i f y  the s i t u a t i o n  but passed a Resolut ion 

aimed a t  m a in ta in ing : -

the e x i s t i n g  p ra c t i c e  of d i r e c t  communication between the Prime 
Minis ters  of the United Kingdom and the Dominions, as well  as 
the r i g h t  of the l a t t e r  to nominate Cabinet Ministers to r e ­
present  them in consu l t a t ion  with the Prime Minister  of the 
United Kingdom.'0

Conference of Prime Min is t er  and Representat ives of the 
United Kingdom, the Dominions and India,  1921. Report .  Grea 
B r i t a in .  Par i iam ent■ Command Papers,  Cmd. 14 74, p. 6 .
As quoted in Lewis, M.M. op, c i t .  , p. 34.
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The idea of uni ty  through j o in t  cont rol  proved to be a corners tone  in 

formulat ing a foreign pol icy  for  the Umpire. According to the B r i t i s h  

Prime M in i s t e r ,  Lloyd George:

The sole co n t ro l  of B r i t a i n  over fo re ign pol icy i s  now vested  
in thn Empire as a whole. That i s  a new f a c t . . .  The advantage 
to us i s  tha t  j o i n t  con t ro l  means j o i n t  r e s p o n s i b i l i t y ,  and 
when the burden of Empire has become so va s t  i t  i s  well  t h a t  
we should have the shoulders  of these  young g ian ts  under the 
burden to help  us along.  I t  in troduces  a broader and calmer 
view into for e ign po l i cy .  I t  r e s t r a i n s  rash min is ters^and 
w i l l  s t imu la t e  timorous ones.  I t  widens the prospect .

The r i g h t  of j o i n t  c o n s u l t a t i o n  received formal re cogn i t ion  in the 

Report of the  Imperial  Conference of 1921:

I t  was unanimously f e l t  tha t  the pol icy  of the B r i t i s h  Empire 
could not be adequately r e p re s en t a t i v e  of democratic opinion 
throughout i t s  peoples unless  r e p re s e n t a t i v e s  of the  Dominions 
and of India  were f r equen t ly  as soc ia te d  with these of the 
United Kingdom in consider ing and determining the course to be 
p lanned . 1 2

These p r i n c i p l e s  provoked var ious  ques t ions .  Could there be j o i a t  

r e s p o n s i b i l i t y  unless  there  was e f f e c t i v e  j o i n t  control?  Was there  

e f f e c t i v e  j o i n t  control?  These p r in c ip l e s  were put to the t e s t  by the 

Chanak 'n c ident  of 1922 in which Lloyd George appealed to the Dominions 

fo r  a s s o c ia t i o n  with the B r i t i s h  stand on the defence of the Turkish

11. Kei th ,  A.B. Speeches and Documents of the B r i t i s h  Dominions.
London: Oxford Univers i ty  P r e s s , 1961, p. 46, 86  as
quoted in Mansergh, N. : The Commonwealth Experience.
London: Weidcnfeld and Nicolson,  1969, p. 218.

12. Gren. B r i t a i n .  Par l i am en t . Command Papers,  Cmd. 1474, p. 3 as
quoted in Noel Baker, P.O. op. c i t . , p. 59.
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S t r a i t s .  This met with a var ie d  response from the Dominion S ta t e s ,  with 

Canada taking umbrage a t  the lack of j o i n t  co n su l t a t i o n .

Jo in t  ac t ion was f u r t h e r  disproved by Canada's s igning of the  Halibut  

Fisheries  Treaty of 2 March 1923. For the f i r s t  time a Dominion minister,  

M. Lapointe,  the Canadian Min is t e r  of Marine, ac t ing alone both nego t i a t ed  

and igned a t r e a t y ,  a l b e i t  one of a commercial na tu re .  I t  proved a 

precedent  of v i t a l  importance fo r  a l l  Dominion s t a t e s ,  and one which was 

v a l ida ted  by the Imper ia l  Conference of 1923. I t  opened the way to 

separa te  Dominion con t ro l  over fore ign r e l a t i o n s .

3.5.2 1923

The Halibut  Treaty ,  together  with Canada's firm p r o t e s t ' I t  the pro­

cedures adopted for  Dominion r e p resen ta t i o n  a t  the Peace Conference held 

a t  Lausanne between the -A l l i ed  Powers ana Turkey, led to an in v es t i g a t i o n  

of the t rea ty-makini procedure .  The sub jec t  of the n eg o t i a t i o n ,  s ignatu re  

and r a t i f i c a t i o n  of t r e a t i e s  .as in ves t igat ed  a t  the Imperial  Conference 

which opened in London on 1 October 1923.

The extent  to which Canada m,-.y be held to be bound by the
proceedings of the Conference, or by the provis ions  of 
the t r e a t y ,  or any other  ins truments  a r i s i n g  out of the 
same i s  n e c e s s a r i l y  a mat te r  for  the Parl iament  of 
Canada to decide ,  and the r i g h t s  and powers of our 
Parl iament  in the p a r t i c u l a r s  must not be held to be 
a f f e c te d  oy impl ica t ion or otherwise in v i r t u e  of 
informat ion with which our Government may be s u p p l i e d . ' 
Great B r i t a i n .  Pari lament . Command Papers,  Cmd. 2146,
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A Resolut ion was drawn up and approved by a committee of Dominion 

leaders  under the chairmanship of lo rd  Curzon, B r i t i s h  Sec re ta ry  of S ta te  

fo r  Foreign A f f a i r s .  The p r o v i s i o n s ^  per ta in in g  to t r e a t i e s  were as 

fol lows:

1. Nego t i a t i o n

(a) I t  i s  d e s i r a b le  tha t  no t r e a ty  should be n eg o t i a t e d  by 
any of the governments of the Empire without due c o n s id e r a t i o n  
of i t s  poss ib le  e f f e c t  on other  p a r ts  of the Empire, o r ,  i f  
ci rcumstances  so demand, on the Empire a* a whole.
(b) Before nego t i a t ions  are  opened witr. the i n t e n t i o n  of 
concluding a t r e a t y , s t eps  should be takva ^o ensure t h a t  any 
of the o ther  governments of the Empire l i k e ly  to be i n t e r e s t e d  
are informed, so t h a t ,  i f  any such government cons ider s  tha t  
i t s  i n t e r e s t s  would be a f f ec te d ,  i t  may have an oppor tuni ty  of 
expressing i t s  views, or ,  when i t s  i n t e r e s t s  ar e  i n t im a te ly  
involved,  of p a r t i c i p a t i n g  in the n eg o t i a t io n s .
(c) In a l l  cases  where more than one of the governments of the 
Empire p a r t i c i p a t e s  in the nego t i a t ions ,  there  should be the 
f u l l e s t  pos s ib le  exchange of views between those governments 
before and during the n ego t i a t ions .  In ' ’’c case of t r e a t i e s  
negot i a ted  a t  In t e rna t iona l  Conferences, where there  i s  a 
B r i t i s h  Empire Delegat ion,  on which, in accordance with the 
now e s tab l i shed  p r a c t i c e ,  the Dominions and India are  
sepa ra te ly  ’•epresen ted, such re p re sen ta t i on  should a l s o  be 
u t i l i s e d  to a t t a i n  th i s  objec t .

(d) Steps shoul 1 be taken to ensure tha t  those governments 
of the Empire whose r e p re sen ta t i ve s  are  not p a r t i c i p a t i n g  in 
the neg o t i a t io n s  should,  during t h e i r  p r o g r e s s , be kept  
informed in regard to any points a r i s i n g  in which they may be 
i n t e re s t e d ,

2 .  S j ^ a a t u j r e

' 0 B i l a t e r a l  t r e a t i e s  imposing o b l iga t io ns  on one p a r t  of 
l ip  Empire only should be signed by a r e p r e s e n ta t iv e  of the 
government of tha t  p a r t .  The Ful l  Power i ssued to such 
r e p resen ta t i v e  should ind icat e  the par t  of the Empire in 
respect  of which the ob l igat io ns  are to be under taken,  and the 
preamble and text  of the t rea ty  should be so worded as to make 
i t s  scope c l e a r .

Im per ia l  Con! c rvnev  192):  Summary of  P r o c e e d i n g s .  H re a t  B r i t a i n ,
''a cl l a m e n t . Command P a p e r s ,  Cmd . 1987, p. ) - l 5 .
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(b) Where a b i l a t e r a l  t r e a t y  imposes o b l iga t io ns  on more 
than one par t  of the Empire, the t r e a t y  should be signed by 
one or more p l e n i p o t e n t i a r i e s  on behal f  of a l l  the  govern­
ments concerned,

(c) As regards  t r e a t i e s  negot ia ted  a t  I n t e r n a t io n a l  Con­
fe rences ,  the e x i s t i n g  p ra c t i c e  of s ign atu re  by p l e n i ­
p o te n t i a r i e s  on beha l f  of a l l  the governments of the Empire 
represented a t  Conference should be cont inued,  and the Full  
Powers should be in the form employed a t  Paris  and Washington.

3. Rat i f i c a t i o n

The ex i s t i n g  p r a c t i c e  in connection with the r a t i f i c a t i o n  of 
t r e a t i e s  should be maintained.
This procedure i s  as f o l lo w s :-

(a) The r a t i f i c a t i o n  of t r e a t i e s  imposing o b l ig a t io n s  on one 
par t  of the Empire i s  ef fe c te d  a t  the ins tance  of the govern­
ment of th a t  p a r t :

(b) The r a t i f i c a t i o n  of t r e a t i e s  imposing o b l ig a t io n s  on more 
than one pa r t  of the Empire i s  ef fec ted  a f t e r  c o n su l t a t io n  
between the governments of those par ts  of the Empire concerned, 
I t  i s  fo r  each government to decide whether Parl iamentary 
approval or  l e g i s l a t i o n  i s  required  before d e s i r e  fo r ,  or 
concurrence in ,  r a t i f i c a t i o n  i s  in timated by th a t  government.

The outcome of t h i s  Conference has been d i f f e r e n t l y  a s s e s s e d , Professor  

Dawson has argued that  i t  was t h i s  Conference and not i t s  successor  in 1926 

that  was decis ive .  He bases  t h i s  s tatement on the grounds t h a t  the 1923 

Conference marked the point  a t  which the Empire reversed the c e n t r a l i z i n g

tendencies of the War and post-War years  and moved towards more s t a b l e

condi t ion  based on na t ion al ism and the independence of the Dominions.^ 

Mansergh, on the o ther hand, whi le agreeing that  change vas i n i t i a t e d  in 

1923 and confirmed in 1926, only accepts  Dawson's point  of view witn

q u a l i f i c a t i o n ,  as there  was no guarantee that  there  would be consensus of

opinion in 1926.

15. Dawson,  K. Wi l l i a m I.yon Mackenzi e  King 1874-1923.  London:  Methuen,  
1958,  p. 479 - 480 ,  as  ((noted in Ma nser gh , N. op,  c i t ,  
p.  225.  " *  _
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S c h a f f e r ' 6 agrees  th a t  the 1923 Conference formed the bas i s  fo r  

f u r t h e r  conventions r e l a t i n g  to the treaty-making powers of the Dominions. 

She, however, concludes , wi th Doeker, tha t  the Conference tended to 

con so l id a t e  the p o s i t io n  of the Dominions in regard to t h e i r  t r e a t y -  

making power, r a th e r  than to advance t h e i r  i n t e r n a t io n a l  s t a t u s . She 

point s  out  tha t  the Resolut ion,  in e f f e c t ,  approved the Canadi'.n ac t io n  

regarding the Halibut  Treaty by providing th a t  a t r e a t y  which a f f e c t e d  

one p a r t  of the Empire only should be signed by a re p re sen t a t i v e  of tha t  

pa r t  and should be r a t i f i e d  only a t  i t s  r e q u e s t . I t  a l so  approved the 

p r a c t i c e  of inc luding Dominion re p re sen ta t i v e s  in the B r i t i s h  Empire d e l e ­

ga t ion  to i n t e r n a t io n a l  conferences ,

3 .5 .3  1926

The 1926 Imperial  Conference was a highly  s i g n i f i c a n t  event in the 

h i s t o r y  of Dominion c o n s t i t u t i o n a l  development, fo r ,  in the Report of the 

In te r - Im p e r ia l  Relat ions Committee, comprising a l l  the prime m in i s t e r s  and 

heads of de lega t ions  together  with the Foreign Secre tary  and Dominions' 

Sec re ta ry  of the United Kingdom and chaired by Lord Balfour,  the Dominions 

were recognized as autonomous nat ions  wi th in  the B r i t i s h  Empire, equal in 

s t a t u s  to Great B r i t a in .

As regards  t rea ty-making powers, a c e r t a i n  divergence of opinion had

16. Schaffer ,  P. op . c i t . , p. 21. See a lso  p. 19-22 for f u r th e r  
comment on th i s  Conference, and i t s  a t t i t u d e  towards 
informal agreements.

17. I b i d . p. 21.
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a r i s e n  during the in te rven ing  years  s ince the 1923 Resolut ion,  al though 

i t  was approved in p r i n c i p l e .  A subcommittee was appointed to examine 

1 some phases of t r e a t y  p r o c e d u r e . . .  in g r e a t e r  d e t a i l  in the l i g h t  of 

experience in order  to consider  to what ex ten t ,  the Resolut ion of 1923 

might wi th advantage be supplemented . 1

The f indings  of the Report are  reproduced below, together  with the 

re levant  terms of the 1923 Resolut ion,  in order  to demonstrate any changes 

or  s i m i l a r i t i e s :

A Negot iat ion
1. 1 I t  i s  d e s i r a b le  th a t  no t r e a t y  should be negot ia ted  by any 
of the Governments of the Empire without the cons ider a t ion  of 
i t s  e f f e c t s  on othe r  par ts  of the Empire. . . . '  ( I . i . ( a ) ,  1923)
2. Therefore ,  in order  th a t  the Governments of o the r  p a r t s  of 
the Empire may judge for themselves of the probable e f f e c t s  of 
a t r e a t y ,  any Government in tending to nego t i a t e  a t r e a t y  should 
so inform a l l  the o ther  Governments of the Commonwealth b e f o r e  

n e g o t i a t i o n s  a r e  b e g u n .  This should be done in e v e r y  case  of 
proposed n eg o t i a t i o n  for  a t r e a t y .  ( I . i . ( b ) ,  1923; par as .  1 and 
2 of 1st sub-sub- sect ion of Sub-section (a) of the R ep o r t ) .
3. When a Government has received informat ion of the i n t e n t io n  
of any other  Government to n ego t i a t e  a t r e a t y ,  i t  has 1 the 
opportuni ty of express ing i t s  views, or ,  when i t s  i n t e r e s t s  are  
in t imate ly  involved,  or p a r t i c i p a t i n g  in the n e g o t i a t i o n s . '  
( l . i . ( b ) ,  1923).
k .  When a Government has received such informat ion,  ' i t  i s  
incumbent upon i t  to ind ica te  i t s  a t t i t u d e  with reasonable 
prompt i tude . 1 (Para.  3 of 1st sub-sub-sect ion,  1926) .
5. 'So long as the i n i t i a t i n g  Government receives  no adverse 
comments and so long as i t s  pol icy  involves no ac t i v e  o b l i ­
gat ions  on the par t  of the o ther  Governments, i t  may proceed 
on the assumption tha t  i t s  pol icy  i s  gene ra l ly  a c c e p t a b l e . ' 
(Para.  3 of 1st sub- sub- sect ion,  1926).

18. Gr e a t  B r i t a i n .  P a r i i a m e n t . Command P a p e r s , Cmd. no.  2768 
c o n t a i n s  t h e  f u l l  r e p o r t .

19. See:  Noel Ba ke r ,  P . J .  op.  c i t . p.  165-183.
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6 . But before the i n i t i a t i n g  Government takes 'any s teps  
which might involve the o the r  Governments in any o b l i g a t i o n s , '  
i t  must obta in  t h e i r  d e f i n i t e  assen (Para.  3 of 1st sub- 
sub-sect ion ,  1926).

7. I f ,  in accordance wi th Rule 3 above, more than one Govern- 
ment decides to p a r t i c i p a t e  in the n eg o t i a t i o n s ,  ' t h e r e  should 
be the f u l l e s t  poss ib le  exchange of views between those 
Governments before and dur ing the n e g o t i a t i o n s . ' ( I . i . ( c ) ,  1923)
8 . Rule 7 i s  to apply to a l l  i n t e r n a t i o n a l  conferences  a t  which 
the Dominions have sepa ra te  d e l eg a t io n s .  ( I . i . ( c ) ,  1923).

I f * wl?en nego t i a t ions  have been begun, points  a r i s e  l i k e l y  
to be of i n t e r e s t  to any Government of the Commonwealth which is  
not taxing par t  in the n e g o t i a t i o n s ,  ' s t ep s  should be taken to
^ ^ ( d )  1923)Se G°Vernmenl:s‘ • 1 be kePt informed'  of such poi nt s ,

2  ' W1' ere ^  n“ tu re  of the t r e a t y  i t  i s  d e s i r a b l e  t h a t  i t  
should be r a t i f i e d  on beha l f  of a l l  the Governments of the

t j e l " l 1t l a ^ l n 8  Government may assume that  a Government 
which (under Rule 3 above) has had f u l l  oppor tuni ty  of i n d i -

1C® . ^ “ tude and has made no adverse comments wi l l  concur 
the r a t i f i c a t i o n .  (Para.  4 of 1st sub-sub-sec t ion,  1926).

11. I f  a Government o b jec t s  to ' concurr ing  in the r a t i f i c a t i o n '

Of s plenipotentiary so to a c t . ' (Para.  4 of 1st sub-sub- 
sec t ion ,  1926).

‘ E n f r r i r i he m /S E  ” 2" thi* h" di"E .

The ru les  are  as fol lows:

1. ' I t  i s recommended th a t  a l l  t r e a t i e s  (other  than agreements 
between Governments), whether ne go t i a ted  under the auspices of 
the League or  not ,  should be made in the name of Heads of 
S t a t e s . ' (Para.  2.)

2. ' I f  the t r e a ty  i s  signed on beha l f  of any or a l l  of the
Governments of the Empire, the t r e a t y  should be made in the name
of the King as the symbol of the spec ia l  r e l a t i o n s h i p  between the 
d i f f e r e n t  p a r ts  of the Empire . ' (Para.  2.)

3. 'The B r i t i s h  u n i t s  on behal f  of which the t r e a t y  i s  signed
should be grouped together  in the fol lowing order:  Great B r i t a i n
and Northern Ireland and a l l  p a r t s  of the B r i t i s h  Empire which 
are not sepa ra t e  members of the League, Canada, A u s t r a l i a ,  New 
Zealand, South Afr ica ,  I r i s h  Free S t a t e ,  I n d i a . '  (Para.  2. I t  
may be noted that  t h i s  i s  the order  of s e n i o r i t y  of the 
Dominions as se l f -governing u n i t s . )

lO. Grea t  B r i t a i n .  Ra r j i n mc i u .  Command P a p e r s ,  Cmd. 2768,  p.  22-23.
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A, In^ the case of a t r e a t y  applying only to one p a r t  of 
the Empire, i t  should be s t a t ed  to be made by the King on 
behal f  of th a t  p a r t . ' (Para. 3. )

5. I f  a t r e a t y  i s  made in the name of the King, i t s  pro­
v i s ions  w i l l  automat i ca l ly  n o t  apply as between 1 the var ious 
t e r r i t o r i e s  on behal f  of which i t  has been signed in the 
name of the King. '  (Para.  A.)

6 . I f  the Governments of d i f f e r e n t  par ts  of the Empire d es i re  
to apply an i n t e r n a t i o n a l  agreement among themselves,  they can 
of course do so 'as  an ad m in i s t r a t iv e  measu re , ' But in tha t  
case,  the form of a t r e a t y  between Heads of S ta te s  should be 
a v o id e d , ' and the t r e a t y  should be made in the name of the 
co n t r ac t in g  countr ies  or  t e r r i t o r i e s .  (Para.  5.)

C Full  Powerr -  The ru les  concerning f u l l  powers are  these:

1. I f  a b i l a t e r a l  t r e a t y  imposing o b l iga t io ns  on one par t  
only of the Empire i s to be made, the f u l l  power i ssued to i t s  
r e p re s en t a t i v e  'should ind ica te  the par t  of the Empire in 
re spect  of which the o b l iga t io ns  a r e  to be under taken. '  
( I . i i . ( a ) ,  1923.)

2. For the making of a g en e ra l , group, or b i l a t e r a l  t r e a t y ,
' t h e  p l e n i p o t e n t i a r i e s  for  the var ious  B r i t i s h  u n i t s  should 
have f u l l  powers, i s c u e d  i n  e a c h  o i s e  b y  t h e  K i n g  o n  t h e  a d v i c e  

o f  t h e  G o v e r n m e n t  c o n c e m w d ,  i nd i ca t i n g  and corresponding to 
the par t  of the Empire for  which they are  to s i g n . ' (3rd sub- 
sub -sec t ion  of Sub-section (a) of Sect ion V,, 1Q26.)

3. A Government may advise the i ssue  of f u l l  powers on i t s  be­
h al f  ' t o  the p len ip o ten t i a ry  appointed to ac t  on behal f  of the 
Government or Governments mainly conc erne d, ' i f  i t  d e s i r e s  to
do so, This 'w i l l  f r equent ly  be found convenient , '  p a r t i c u l a r l y  
where the proposed t r e a t y  may not involve a c t i v e  o b l iga t io ns  on 
the sa id Government, but may a f f e c t_ th e  p o s i t io n  of B . i t i s h  
subjec ts  who are  i t s  ' c i t i z e n s . ' / S i r  Ceci l  Hurst gives as an 
example the case of a Br i t i sh-Siamese  t r e a ty  concerning 
c a p i t u l a t i o n s , which may impose no 'a c t i v e  o b l i g a t io n s '  on, say,  
New Zealand,  but which w i l l  a f f e c t  the r i g h t s  and p o s i t io n  of 
B r i t i s h  subjec ts  from New Zealand in Sianu/

A, In o ther  cases provis ion  might he made for  access ion by 
o ther  p a r t s  of the Empire a t  a l a t e r  d a t e . '

D Signature  -  The ru les  concerning the s igna tu re  of t r e a t i e s  are
t h e s e : -

1. ' B i l a t e r a l  t r e a t i e s  imposing o b l i g a t i ^ i s  on one pa r t  of the 
Empire only should be signed by a r e p re s en t a t i v e  of the Govern­
ment of tha t  p a r t . ' ( T . i i . ( n ) ,  1923.)

2,  Where a b i l a t e r a l  t r e a t y  i mposes  o b l i g a t i o n s  on more than
one p a r t  of t he  Empi re ,  t he  T r e a t y  v ! t e u ? d  b e  o f . m c d  by One or  
more pi  - n i p o t , n t i a r i c s  nn b e h a l f  o f  a l t  t h e  Governmen t s  
co nc ern .  U . i i . ( b ) ,  1923. )
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4.  1 In the  case  of a t r e a t y  app ly ing  only to one p a r t  of 
the Empire,  i t  should be s t a t e d  to be made by the  King on 
b eh a l f  of  t h a t  p a r t , 1 (Para .  3 . )

5. I f  a t r e a t y  i s  made in  the  name of the King, i t s  pro­
v i s i o n s  w i l l  a u t o m a t i c a l l y  n o t  apply  as between ' the  v a r io us  
t e r r i t o r i e s  on b e h a l f  of which i t  has been s igned in  the 
name of the  K in g , ' (Para .  4 . )

6 . I f  the  Governments of d i f f e r e n t  p a r t s  of the  Empire d e s i r e  
to apply  an i n t e r n a t i o n a l  agreement among them se lves , they can 
of co ur se  do so ' a s  an a d m i n i s t r a t i v e  measure . '  But in t h a t  
ca se ,  ' the  form of a t r e a t y  between Heads of S t a t e s  should be 
av o id ed , '  and the t r e a t y  should be made in the name of the  
c o n t r a c t i n g  c o u n t r i e s  or  t e r r i t o r i e s . (Para .  5. )

C Ful l  Powers -  The r u l e s  concern ing f u l l  powers a r e  t h e s e :

1. I f  a b i l a t e r a l  t r e a t y  imposing o b l i g a t i o n s  on one p a r t  
only of the  Empire i s  to be made, the f u l l  power i s sued  to i t s  
r e p r e s e n t a t i v e  ' should i n d i c a t e  the  p a r t  of the Empire in 
r e s p e c t  of which the  o b l i g a t i o n s  a r e  to  be u n d e r t a k e n . 1 
( I . i i . ( a ) ,  1923.)

2. For the  making of a g e n e r a l ,  g ro u p , or b i l a t e r a l  t r e a t y ,
' the p l e n i p o t e n t i a r i e s  fo r  the v a r io u s  B r i t i s h  u n i t s  should 
have f u l l  powers,  i s s u e d  i n  ■ a s ' n  a i s c  b u  t h e  K i n g  o n  t h e  a d v i c e  

o f  t h e  G o v e r n m e n t  c o n c e r n e d ,  i n d i c a t i n g  and co rrespon ding to  
the  p a r t  of the Empire fo r  which they a r e  to s i g n . 1 (3rd sub-  
s u b - s e c t i o n  of S u b -sec t io n  (a) of Se c t io n  V.,  1926.)

3. A Government may ad v i se  the  i s sue  of f u l l  powers on i l s  b e ­
h a l f  ' t o  the  p l e n i p o t e n t i a r y  appo in ted  to ac t  on b e h a l r o.' the  
Government or Governments mainly c o nc e rn e d , '  i f  i t  d e s i r e s  to
do so. This ' w i l l  f r e q u e n t l y  be found co n v e n ie n t , '  p a r t i c u l a r l y  
where the  proposed t r e a t y  may not  invo lve  a c t i v e  o b l i g a t i o n s  on 
the s a id  Government, but may a f f e c t _ t h e  p o s i t i o n  of B r i t i s h  
s u b j e c t s  who are  i t s  ' c i t i z e n s .  ' / j l i r  Ceci l  Hurs t g ives  as an
example the  case of a B r i t i s h - S i a m e s e  t r e a t y  concerning 
c a p i t u l a t i o n s ,  which may impose no ' a c t i v e  o b l i g a t i o n s '  on,  s a y , 
New Zea land , but which w i l l  a f f e c t  the  r i g h t s  and p o s i t i o n  of 
B r i t i s h  s u b j e c t s  from New Zealand in Siam^/

4. ' I n  o ther  cases  p ro v i s io n  might be made for  a c ce s s io n  by 
o t h e r  p a r t s  of the Empire a t  a l a t e r  d a t e . '

D Sig n a t u re  -  The r u l e s  concern ing the s i g n a t u r e  of t r e a t i e s  a r c
t h c s c : -

1. ' B i l a t e r a l  t r e a t i e s  imposing o b l i g a t i o n s  on one p a r t  of the 
Empire only  should be s igned by a r e p r e s e n t a t i v e  of the Govern­
ment of t h a t  p a r t . '  ( I . i i . ( a ) ,  1)23.)

2,  ' Where  a b i l a t e r a l  t r e a t y  i mpos e s  o b l i g a t i o n s  on more t h a n  
one  p a r t  o f  t he  Emp i r e ,  t h e  T r e a t y  a i d  b e  s i g n e d  by 6ne o r  
more p l e n i p o t e n t i a r i e s  , •>; ; ■'/ . f  t h e  d, , \'rn"',ent s
<•' n e e r r u  /. 1 ( I . i i . (h) , 192 1.)
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3. As regards  t r e a t i e s  n e g o t i a t e d  a t  I n t e r n a t i o n a l  
Conferences ( i . e .  genera l  t r e a t i e s  or  c o n v e n t i o n s ) , ' t h e  
e x i s t i n g  p r a c t i c e  of ^  p Z c i t p o f c a t a r t e g  on W , a Z f
0 /  <?ZZ Goacmmcntc o /  r e p r e s e n t e d  a t  Che
Conference should  be co n t i n u e d . 1 ( I . i i . ( c ) ,  1923).

4l ' The s i g n a t u r e s  of the p l e n i p o t e n t i a r i e s  of the  v a r io u s  
p a r t s  of the  Empire should be grouped t o g e t h e r  in  the  same 
o rd e r  as i s  proposed above '  { v i d e  r u l e s  concern ing Form of 

r e a t y  above).  (Para .  1 of  4 th  s u b - s u b - s e c t i o n  of S u b - s e c t io n  
(a) of Sect ion  V. of R ep o r t , 1926.)

j u s t i f i c a t i o n  and Coming i n t o  Force of M u l t i l a t e r a l  T r e a t i e s  -  
r u l e s  concerning the r a t i T i c a t i o n  of ' t r e a t i e s  a r e  t h e s e :

L / T r r ' f o f  t r e a t i e s  imp , in g  o b l i g a t i o n s  on one 
p a r t  of the  Empire i s  e f f e c t e d  a t  l/.c i n s t a n c e  o f  t%e Govern 
m c n t  o f  t > . a t  p a r t . '  (Explana tory  s t a t em en t  a t t a c h e d  to  
R es o lu t ion  I . , i i i ,  1923.)

2. The r a t i f i c a t i o n  of t r e a t i e s  imposing o b l i g a t i o n s  on
more than one p a r t  of the Empire i s  e f f e c t e d  a f t e r  c o n s u l t a t i o n  
between the Governments of those p a r t s  of the  Empire 
co n c e r n e d . '

3. ' I t  i s  fo r  each Government to dec id e  whether  Pa r l i am en ta ry  
approval  or  l e g i s l a t i o n  / i . e .  the  approval  or  l e g i s l a t i o n  of 
i t s   ̂own (Dominion or  B r i t i s h )  P a r l i a m e n t /  i s  r e qu ir ed  bef o re  
d e s i r e  f o r ,  o r  concurrence  in ,  r a t i f i c a t i o n  i s  i n t im a te d  bv 
th a t  Government. '

4. In a m u l t i l a t e r a l  t r e a t y  n e g o t i a t e d  under the a u s p i c e s  of 
the League of Nations  in which a r a t i f i c a t i o n  c l au se  i s  
i n s e r t e d  s t i p u l a t i n g  th a t  the t r e a t y  s h a l l  onlv  come i n t o  fo rce  
when a c e r t a i n  number of r a t i f i c a t i o n s  have been d e p o s i t e d ,
t h i s  c l au se  should  take the form of a p r o v i s i o n  t h a t  th e  t r e a t v
should come in to  fo rce  when i t  has been r a t i f i e d  on b e h a l f  of '
so many s e p a r a t e  Members of the L ea gue. '  (5 th  s u b - s u b - s e c t i c n
of Su b -sec t io n  (a) of Sec t ion  V of the  Repor t ,  1926).

An a n a l y s i s  of the above re vea l s  the fo l lowing s a l i e n t  p o i n t s ;

1. There i s  an o b l i g a t i o n  on a n e g o t i a t i n g  Dominion s t a t e  to inform a l l

o t h e r  Commonwealth Governments of i t s  i n t e n t i o n  to  conclude a t r e a t y  in o r d e r

to  g ive them the o p p o r tu n i ty  to decide whether  t h e i r  own p a r t i c i p a t i o n  would

be n eces sa ry .  Late o b j e c t i o n s  by o th e r  Commonwealth s t a t e s  would thus  be 

obv ia ted .

I
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2. Changes made to the  form of t r e a t i e s  served to c l a r i f y  and e s t a b l i s h  

the  s t a t u s  of the  Dominions as p a r t i e s  equal to Great  B r i t a i n  in  r e a p o c t  

of the t r e a t i e s  they s igned.

3. The r i g h t  of Dominions to n e g o t i a t e  t r e a t i e s  fo r  themselves ,  a p p l i c ­

a b l e  ex c lu s i v e ly  to  t h e i r  t e r r i t o r y ,  was recogn ized .

4.  A s e p a r a t e  s i g n a t u r e  on beh a l f  of the Dominion concerned became 

nec e s sa ry  be fo re  t h a t  Dominion could be bound by t h a t  p a r t i c u l a r  t r e a t y .

5. R a t i f i c a t i o n  could only  take  p lace  by the  Monarch wi th the  co nsen t  of

the  Dominion Government co nce rn ed .

3 .5 .4  1930

The 1930 Imper ia l  Conference was based on the  f i n d in g s  of the  1929

t e c h n i c a l  Conference on the  Operat ion of Dominion L e g i s l a t i o n  and Merchant

Shipping L e g i s l a t i o n ,  which examined in d e t a i l , the  l eg al  changes n e c e s s a r y

to  b r i n g  the p r i n c i p l e s  of the  Balfour  Report  in to  o p e r a t i o n .  The 1930

21  .Conference approved of i t s  re po r t ,  the main recommendations of which were 

enacted  in the  1931 S t a t u t e  of Westminster .

The main focus of the  1930 Conference was on communication and

c o n s u l t a t i o n  in fo r e ig n  a f f a i r s  and t r e a t y  n e g o t i a t i o n s  in p a r t i c u l a r .  I t  

r e p o r t ed  on the s u b je c t  as fo l lows :

Previous  Imper ia l  Conferences have made a number of recom­
mendations wi th regard  to the communication of in fo rm at ion  and 
the system of c o n s u l t a t i o n  in r e l a t i o n  to t r e a t y  n e g o t i a t i o n s  
and the conduct of f o r e i g n  a f f a i r s  g e n e r a l l y .  The main p o i n t s  
can be summarized as fo l lows:

1. Any of Mis M a je s ty ' s  Governments conduct ing n e g o t i a t i o n s  
should inform the o t h e r  Governments of Mis Majesty ’ n ca se

21.  Grea t  B r i t a i n .  P a r l i a m e n t .  Command P a p e r s ,  (mil, 14 79,



they should be i n t e r e s t e d  and give  them the  o p p o r tu n i ty  of 
ex p r es s in g  t h e i r  v iews,  i f  they th in k  t h a t  t h e i r  i n t e r e s t s  
may be a f f e c t e d .

2. Any of  His M a j e s t y ' s  Governments on r e c e i v i n g  such i n f o r ­
mat ion should ,  i f  i t  d e s i r e s  to express  any views,  ao so wi th 
r e aso n ab le  p rompt i tude .

3. None of  His M a j e s t y ' s  Governments can take any s t ep s  which 
might invo lve  the  o t h e r  Governments of  His Majes ty i n  any a c t i v e  
o b l i g a t i o n s  w i th o u t  t h e i r  d e f i n i t e  a s s e n t . 22

I t  now became a gu id ing  p r i n c i p l e  i n  the  conduct  of f o r e i g n  a f f a i r s  t h a t  

no member of the  Commonwealth could commit any o t h e r  member to an a c t i v e  

o b l i g a t i o n  w i thou t  i t s  c l e a r  consen t .  The R eso lu t io n s  s t r e s s e d  the

n e c e s s i t y  of  cont inuous  c o o p e ra t i o n  and s t r e s s e d  the  need f o r  per sonal

> . 23c o n t a c t  i n  I n t e r - I m p e r i a l  coomunication.

An agreement between Governments was to  be n e g o t i a t e d  wi thou t  any i n t e

v e n t i o n  by the  Crown and w i t h '  .c the  Great  Seal  of  the Realm. His Majes ty

was no t  regarded  as a c o n t r a c t i n g  p a r ty ,  excep t  in the ca s e  of a t r e a t y  betwe

Heads of  S t a t e .  A l l  documents invo lved  in  the  n e g o t i a t i o n s ,  s i g n a t u r e  and

r a t i f i c a t i o n ,  were to  be i s s u e d  by the  Crown a t  the  r e q u e s t  of  the  Govern- 
24ment m  q u es t io n .

22. Im per ia l  Conference ,  1930: Summary of P ro ce ed ings .  Great  B r i t a i n .
P a r l i a m e n t . Command Paper s ,  Cmd. 3717.

23. Palmer,  G.E. op. c i t . p. 5.

24. S c h a f fe r ,  R. op. c i t . p. 27. See a l s o  Stewar t ,  R.B. T r e a ty -
Making Procedure  in  the  B r i t i s h  Dominions. American 
Jo u r n a l  of  I n t e r n a t i o n a l  Law, v o l .  32, 1938, p. 467-487; 
Oppenheim, L. I n t e r n a t i o n a l  Law, vol .  1, 8 th ed.
London: Longmans, Green,  1955, p. 202.



/

-  112 -

3 . 6  The Stat  n l e  of Weatmi ns t .e r , 1931 

25
This S t a t u t e  embodied the p r i n c i p l e  of e q u a l i t y  of s t a t u s  and 

emphasized the  f u l l y  autonomous s t a t ehood  of the Dominions.  As mentioned 

p r e v io u s l y ,  i t  was enacted in  pursuance of the  Report  of the Conference  on 

the  Operat ion  of Dominion L e g i s l a t i o n  of 1929 which was summoned in  accordance  

wi th  a r e s o l u t i o n  from the  1926 Conference.

By the  p r o v i s io n s  of t h i s  S t a t u t e  a l l  formal dependence on the Imper ia l  

Par l i am en t  was removed. This was done by the  re p ea l  of the C o lo n ia l  Laws 

V a l i d i t y  Act,  1865. A r t i c l e  2(1) of the S t a t u t e ,  s t a t e d  t h a t  the C o lon ia l  

Laws V a l i d i t y  Act . . . ' s h a l l  not apply tc any law made a f t e r  the  commencement 

of t h i s  Act by the par l i amen t  of a Dominion' ,  w h i le  A r t i c l e  2(2) provided 

th a t  in  f u t u r e  no law or  p ro v i s io n  made by a Dominion Par l iam en t  s h a l l  be 

void o r  i n o p e r a t i v e  on the grounds of repugnancy to  the  law of England.  The 

S t a t u t e  a l s o  empowered a Dominion Par l iament  to i c p e a l  Imper ia l  l e g i s l a t i o n  

and provided t h a t ,  u n le s s  o therw ise  reques ted  o r  s p e c i f i e d ,  no B r i t i s h  A'-t of 

Par l i am en t  could be extended to the  Dominion. The Dominions26  o b t a in e d ,  in 

A r t i c l e  3, the  f u l l  r i g h t  to make laws wi th e x t r a - t e r r i t o r i a l  e f f e c t ,

The Act t h e r e f o r e ,  can be i n t e r p r e t e d  as a r e n u n c i a t i o n  by Great  B r i t a i n  

of h e r  r i g h t s  over the  Dominions, and a co n f i r m a t io n  of p a r l i a m e n ta ry  

s o v e r e i g n ty  w i th in  the  Dominions themselves .  The implemen ta t ion of the Act 

was l e f t  to the  Dominions on an i n d iv id u a l  b a s i s .

25.  Great  B r i t a i n .  L a w . , ^ ^ s _ ^ e U T .  The S t a t u t e  o f  We s t mi n s t e r ,
22 t i c o r ge  V, C h a p t e r  4.  ’

26 ,  For  a d e s c r i p t i o n  o f  Sou t h  A f r i c a ' s  t r e a t y - m a k i n g  p r o c e d u r e  a s  a t
19)3 s e e : A r n o l d , R. T r e a t y - M a k i n g  P r o c e d u r e :  A
C o m p a r a t i v e  S t udy  o f  t h e  Met hods  O b t a i n i n g  i n  D i f f e r e n t  S t a t e :  
London:  Oxf or d  U n i v e r s i t y  P r e s s , 1933,  p .  17- 19 ,
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3.7 S t a t u s  of the Union Act,  1934

The c o a l i t i o n  government of 1934 decided upon l e g i s l a t i v e  a c t i o n  by 

th e  Union i t s e l f  in o rd e r  to a s s e r t  the  so v e r e ig n ty  of i t s  P a r l i am en t .  I t  

a c c o r d i n g l y  passed an Act,  the f u l l  t i t l e  of which was the Act to Provide  

f o r  the D e c la r a t i o n  of the  Uta tus  of the  Union of South A f r i c a ;  f o r  

c e r t a i n  Amendments i f  the  South A f r i ca  Act,  1909, I n c i d e n t i a l  There to ,  and 

f o r  the  Adopt ion of C e r t a i n  P a r t s  of the S t a t u t e  of  Westminster ,  1931.27 

I t  was g e n e r a l l y  known as the  S t a t u s  of  the  Union Act.

The d o c t r i n e  tha t  Acts of the  B r i t i s h  Par l iament  extended to South 

A f r i c a  only  when they were r e -e n a c t ed  by the  South Afr i can Par l i am en t  was 

r e a s s e r t e d  in  Sect ion  2. Sec t ion  3 then dec la red t h a t  the S t a t u t e  of 

Westminster ,  as conta ined in tne  Schedule should be deemed an Act of the  

P a r l i am en t  of the Union and co ns t rued ac co rd in g ly .  Sect ion 4 d e c l a r e d :

The Execut ive Government of the Union in regard  to  any a sp e c t  of 
i t s  domestic or  e x t e r n a l  a f f a i r s  i s  ves ted  in the King , a c t i n g  
on the advice  of His M i n i s t e r s  of S a t e  f o r  the Union, and mav 
be His Majesty in person or by a vernor-Genera l  as  h i s  
r e p r e s e n t a t i v e .

I t  proceeded to r e a f f i r m  t h a t  any r e f e r e n c e  in both t h i s  Act and the South 

A f r i c a  Act,  to the term 'K ing 1 should be i n t e r p r e t e d  to mean the  King a c t i n g  

on ch'i ad v ice  of h i s  m i n i s t e r s  of  s t a t e  fo r  the Union.  I t  q u a l i f i e d  t h i s  

s t a t em en t  wi th  the phrase  'same where o therw ise  s t a t e d 1 and e x p l i c i t l y  s a f e ­

guarded the  power of the Governor General  to d ismiss  m i n i s t e r s . 28

27.  S o u t h  Af r i ™  , - t i l c . S t a t u s  o f  t i e  Uni on  Ac t ,  no .  69

28.  Hancock ,  W.K. Su r ve y  o f  B r i t i s h  Commonweal th A f f a i r s ,  v o l .  I .
L o n d o n : Oxf o r d  U n i v e r s i t y  P r e s s , 1937,  p.  279.
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b e e t io n  4 of t h i s  Act was supplan ted  by the  Royal Executive  Funct ions  
29

and Seal s  Act.  I t  p ro vides  the Union wi th i t s  own Royal Great  Seal and 

S i g n e t ,  and to  emphasize t h a t  t he Governor-General  might ac t  on b e h a l f  of 

the  King. South A f r i c a ' s  r i g h t  to c o n t r o l  both  i t s  i n t e r n a l  and e x t e r n a l  

a f f a i r s  was thus ensured.

- r

3 .8  The Republ ic )f South Af r i ca  C o n s t i t u t i o n  Act of 1961

. 30
S ec t jo n  112 of t h i s  Act dea ls  wi th the t a t u s  of t r e a t i e s  when the 

change from Union to Republ ic was e f f e c t e d .  I t  p r o v id e d :

gf;
r

All r i g h t s  and o b l i g a t i o n s  under co n v e n t ’ o n s , t r e a t i e s  o r  a g r e e ­
ments which were b ind ing  on any of the c o lo n ie s  inco rp o ra ted  in 
the  Union of South Afr ica  a t  i t s  e s t ab l i sh m en t  am were s t i l l  
b inding  on the Union immediately p r i o r  to the commencement of 
t h i s  Act s h a l l  be r i g h t s  and o b l i g a t i m  - of the Republ ic ,  j u s t  
as a l l  o th e r  r i g h t s  and o b l i g a t i o n s  m, - convent ions ,  t r e a t i e s  
or , ag reem en ts  which ininicdiatc 1 y p r i o r  to \he commencement of 
t h i s  Act were b ind ing  on the  Union.

In sut."nary, the p o s i t i o n  of succ es s ion  to t r e a t i e s  in South A f r i c a  i s 

as f o i l o w s :

1. T r e a t i e s  concluded by the  Trekker  Repuol ics  were cons idered void in 

terms of the  Clean S la t e  t h e o r y ' which was u t i l i z e d  a f t e r  t h e i r  

an n e x a t io n s  by Great B r i t a i n  in 1900.

2. In the ca se  of the former co lon ies  of the Cape and N a ta l ,  a l l  pre-1910 

t r e a t i e s  b inding  on t h e m ,  a n d  s t i l l  in for ce  at  the time of Union, were

r e  L a i n e d  .

2 9 .  S o u t h  A f r i c a  ( R e p u b l i c ) .  L a w s ,  S t a t u t e s ,  e t c .  K o v a l  E x e c u t i v e
F u n d  i o n s  a n d  S e a l s  A c t  , n o .  70  , , |  I ' M' . .

U1,  :" " , h  A f r i c a  <K. ,  ' l i e ) .  I . a w . ,  S t a i u t e s ,  e t c .  1 h e  R e p u b l i c  o f  S o u t h
Al  r  i ( a ( o u s  I i l u t  ion Ac I , n o  . I . ’ o f  I ' l l ,  | .

J k
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3. T r e n t i e s  concluded by any of the four  c o l o n i e s  in the pe r io d  1900 to 

1910, and s t i l l  in fo rce  a t  Union, were r e t a i n e d ,

A, Al l  t r e a t i e s  b i nding  on the Union immediately p r i o r  to 1961, were now 

co n s id e r ed  binding  on the Republic of South A f r i c a .

The Act came in to  fo rce  on 31 May 1961, but i t  b r o u g h t  about  l i t t l e  

change in c o n s t i t u t i o n a l  l i f e  in South A f r i c a .  Although the B r i t i s h  

monarch was no longer  head of  s t a t e ,  the B r i t i s h  P a r l iamen ta ry  sys tem with 

a Senate  and a House of Assembly were r e t a i n e d .  The S ta te  P r e s i d e n t  r e ­

p laced  the  Governor-Genera l , and h i s  f u n c t io n  was in tended to  be non­

p o l i t i c a l .  Although i n t e r n a l  c o n s t i t u t i o n a l  changes were few, the 1961 

Act e f f e c t e d  important  changes in South A f r i c a ' s  sovere ig n  s t a t u s  and 

i n t e r n a t i o n a l  p e r s o n a l i t y .  This was r e in f o r c e d  by South A f r i c a ' s  wi thdrawal  

from the Commonwealth in 1961, whvh  r e s u l t e d  in the  seve r in g of a l l  

c o n s t i t u t i o n a l  l inks  wi th the B r i t i s h  Umpire. This c o n s t i t u t i o n  was to 

remain in force  u n t i l  replaced in 198431 by the  new T r i - c a m e r a l  Par l i ament  

r e p r e s e n t i n g  Whites,  Coloureds and Asians .  The black m a jo r i t y  remain un­

r e p r e s e n t e d  in the South Afr ican  Par l i am en t .

31. South A fr i ca  (R epub l i c) .  Laws, S t a t u t e s ,  e t c .  Republic of South 
A f r i ca  C o n s t i t u t i o n  Act,  no. 1 1 0  of 1983.



3.9  A S e l e c t i o n  of P r i n c i p a l  T r e a t i e s  I l l u s t r a t i v e  of South A f r i c a ' s  

I n t e r n a t i o n a l  R e l a t i o n s ,  1910-1979

3.9 .1  A g r i c u l t u r e

3 *9 , 1 - 1 Food and A g r i c u l t u r e  Organ iza t ion  of the  Uni ted Nat ions  (FAQ) 

The O rgan izat ion  was founded on 16 October  1945 (Treaty  no.  SA 522 ) 

w i th  South A f r i ca  p a r t i c i p a t i n g  as one of the  s ig n a t o r y  governments.  The 

I n t e r n a t i o n a l  I n s t i t u t e  of A g r i c u l t u r e ,  which had been o p e r a t i v e  s in c e  1905, 

was d i s s o lv e d  and i t s  a s s e t s  and f u n c t io n s  were ass igned  to FAO (T rea ty  no.

SA 536 ) .  The aims of FAO a r e  co n ta i ned  in the  Preamble to the  C o n s t i t u t i o n  

and include  the r a i s i n g  of l e v e l s  of n u t r i t i o n ,  and the s t andard  of  l i v i n g  

of  the peoples  under i t s  j u r i s d i c t i o n ;  improvements in the  e f f i c i e n c y  of 

food p roduc t ion;  i t s  d i s t r i b u t i o n ;  and the b e t t e r m e n t  of r u r a l  p o p u l a t i o n s .

South A fr i ca  did not  p a r t i c i p a t e  d i r e c t l y  in any FAO p r o j e c t s  but  

c o n t in u o u s ly  supp l i ed  the  O rg a n iza t io n  wi th s t a t i s t i c a l  d a t a .  In November 

1963, a t  one of FAO's r e g u l a r  b i e n n i a l  s e s s i o n s ,  Chana a t tempted to  have 

the  C o n s t i t u t i o n  amended1 to exclude from FAO any member s t a t e  which 

p e r s i s t e n t l y  v i o l a t e d  the p r i n c i p l e s  conta ined  in the Preamble.  The r e qu ir ed  

tw o - th i r d s  m a jo r i t y  n eces sa ry  fo r  amending the  C o n s t i t u t i o n  was not  f o r t h ­

coming and the  motion was d e f e a t e d .  Despi te  t h i s ,  a r e s o l u t i o n  was adopted 

on 5 December 1963 which s t a t e d  tha t  'South A f r i ca  s h a l l  no longer  be i n v i t e d  

to p a r t i c i p a t e  in any c a p a c i t y  in FAO c o n f e r e n c e s , meet ings ,  t r a i n i n g  c e n t r e s , 

o r  o t h e r  a c t i v i t i e s  in the  'A f r i c an  r e g i o n ' .  South Af r i ca  was not  as s igned  

to ano the r  region,  and on 18 December gave n. ' i c e  of i t s  w i th d ra w a l . Thi s ,

• The Food and A g r i c u l t u r e  Org an iza t ion  of the  United Nations  (FAO). 
U n i t ed Nat i o n s  Yearbook, 1963, p .  604-605.
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c onuiiunic.ition of wi thdrawal .  In i t s  communicat ion,  South A f r i c a  s a id  

i t s  c o - o p e ra t i o n  wi th FAO would cease  wi th  immediate e f f e c t .

3 .9 .2  Atomic Energy

3 .9 .2 . 1  I n t e r n a t i o n a l  Atomic Energy Agency (IAEA)

The S t a t u t e  of the I n t e r n a t i o n a l  Atomic Agency (IAEA) was s igned 

in  New York on 26 October 1956 (Treaty  no. SA 660 ) and r a t i f i e d  on 6 June 

1957. Subsequent ly  South A fr i ca  s igned a t r e a t y  wi th  Japan to  p lace  source  

m a t e r i a l s  t r a n s f e r r e d  from South A f r i ca  to  Japan under  t.ie sa fegua rd s  of the  

Agency (T rea ty  no. F.S.-x 34 ) . Safeguards  were a l s o  a p p l i e d  between South 

A f r i c a  and the United S ta t e s  (Treaty  no. RSA 188 and no. RSA 296) and a l s o  

between the  Republic and France (Treaty  no.  RSA 3 2 3 ) ,

On 16 June 1977, by a vote of 19 to 13 wi th 1 a b s t e n t i o n ,  the  Republic 

was ommitted from the Board of Governors of  the  IAEA fo r  the f i r s t  t ime in 

i t s  twenty yea rs  of membership, and was r ep la ced  by Egypt.  This move2 was 

c o n t r a r y  to A r t i c l e  VI A 1 of the  S t a t u t e ,  which s t a t e s  th a t  w i th in  c e r t a i n  

s p e c i f i e d  a r e a s ,  namely A fr i ca  in t h i s  c a s e ,  membership of the  Board of 

Governors s h a l l  inc lude the most advanced in the  technology of atomic ene rgy ,  

i n c lu d in g  the  product ion of source  m a t e r i a l s .  I t  was not c o n te s t e d  t h a t  

South A f r i c a  was the most advanced count ry  in t h i s  f i e l d ,  but once again  i t  

was condemned fo r  i t s  r a c i a l  p o l i c i e s .  Moves condemning South A f r i ca  began 

in the e a r l y  1960s. At both the 1963 and 1964 General  Conferences ,  South

2. F e e : B a r r i e ,  G.N. The Non-Designat ion of South Af r i ca  to  the  IAEA 
Board of Governors.  Comparat ive and I n t e r n a t iona l Law 
Journal  o|  Southern  A l r i c a ,  vol .  1 0 , no, 3 , November 1977, 
p. 106-314.
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A f r i c a  was condemned, a t  the  former a review was re ques ted  of i t s  r o l e  in 

the  IAEA3 , and a t  the l a t t e r ,  a declarat ion^"  was submit t ed  tha t  the  Republ ic 

could  not r e p r e s e n t  A f r i c a  on the Board of Governors ,  and the A f r i c an  bloc 

asked fo r  i t s  remova l .

B i s s e l l 5 p o i n t s  out  the  dilemma faced by the A f r i can  block in c a l l i n g  

f o r  South A f r i c a ' s  wi thdrawal  from the  IAEA, f o r  a l though  i t  would lo se  

i t s  p r i v i l e g e s ,  co n v e r se ly  i t  would be f r eed  from most of i t s  r e s p o n s i b i l i t i e s .  

South A f r i ca  a t  p re s en t  i s  s t i l l  a member but  remains suspended from IAEA 

m e e t i n g s ,

3 .9 .3  Aviat  ion

3 .9 .3 . 1  I n t e r n a t i o n a l  C iv i l  Avi a t ion  o r g a n i z a t i o n  ( ICAO)

The I n t e r n a t i o n a l  C iv i l  A via t ion O rg a n iza t io n ,  wi th i t s  power of 

r e g u l a t i n g  the  w o r l d ' s  a i rw ays ,  was formed in 1947, based on the Chicago 

Convent ion (no,  SA 506).  I t  dea ls  wi th a t e c h n i c a l  s u b j e c t  upon which 

t r a v e l l e r s  a r e  dependent  but  n e v e r t h e l e s s  became cm1 r o i l e d  in the ques t ion  

of South A f r i c a ' s  co nt inued  p a r t i c i p a t i o n ,  fo r  p o l i t i c a l  reasons .

3. D e c l a r a t i o n  of the  I n c o m p a t ib i l i t y  of the  P o l i c i e s  of Apar theid  o<"
the  Government of South Afr i ca  wi th the  Membership of the 
IAI-.A, 30 September,  1963 (GC (VII) 266) in: I n t e r n a t i o n a l  
Atomic Energy Agency, 7th General  (Conference, Agenda 
Item 10.

4. I n t e r n a t i o n a l  Atomic Energy Agency O f f i c i a l  Records,  8 th General
Conference ,  84th Plenary  Meeting,  15 September 1965 
(GC (VII I) 011.84), p .  2.

5. B i s s e l l ,  R.E. Ap ar th eid  and I n t e r n a t i o n a l  O rg a n iza t io n s .  B o u ld e r :
West view, 1977, p. 92-93.
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