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. 1A°CINATING legal cases, full of mterest-

. F ing -characters and personal conflict, are

'sometimes settled because of arcane legal

“principles, involving, for example, the burden of

*proof—if and when it shifts—and the standards
of _roof required in different kinds of cases. One ~
“such case was dealt with by the Supreme Court this -
‘,,L,week The plaintiff was Ann Hopkins, an accountant
' 'ah who claimed she was denied a partnership i in the firm.

\ ,Hopkms was the only female ‘considered. fo
-npartnershlp n 1983 and though she had brought ‘in
. 'more busmess than any of: ‘the; other 87:candidates ¥
}\that year, “she 'was passed over. Citing evidence’ of
‘Sex stereotyping”—she "had :been’- told 'to “Wear
Pmakeup ‘and Jewelry, to have her hair’ sterd and to’
*g0 to charm’ school—she sued and won in the"trlal‘
"dnd appellate courts, &= S e
7~On Monday. the Supreme’ Court )reversed thlA ]
-judgment and- sent the ‘case back for furthef héar- ,’“"
ings. The lower courts, the Justices ruled, had used

.proof,: when they should’ have used 'a wéaker 'yard-
tstick allowing “proof by a “preponderance “of the
~~eevidence,” Nevertheless,” cwnl | rights groups ¢laimed
:f'f;ua ivictory - -because ;evenin -reversing, . the ‘court
- iidopted a rule on the burden’ of proof | that makes it
_much easier. for plamtnfs to ‘win employment dis*
cnmmatxon cases. A plaintiff, Justice' Brennan wrote
™for the plurality, has the first burden of showmg that .
'chscnmmatlon Was a {moti i ", in the ad- -

zpstz ck _/Vo Partnersh I p 7

- shifts to the employer, who must demonstrate that ™

- same decision about Mrs.. Hopkins’ partnership if her -

: partnershnp believe they can meet that burden,

jithe strict “clear and convincing eviderice” standard of i

+lazy, “for - example _emiployers’ ‘can ‘certamly apply
‘sanctions.” But’it. should be clear by
-aftér the passage of antldxscnmmatxon Iaws, that an ’
applicant cannot be refused a job because he is black
or’ demed a promotton because heis’over. 50 or kept
out,of a partnershnp betause she does

.3 . AR

verse dec1sxon but at that pomt the burder of proof

the decision would have been the same even w1thout
the "discriminatory factor. In this particular case,
. Price Waterhouse must now show, by a preponder-
; ancé of the evidence, that it would have made the

gender were not a factor at all. Attorneys for the . o ;
but it,

may be difficult. !
+If the three _]USthES who dlssented in this case ‘had
prevalled the*effectlveness of this civil ‘rights law -
would -have "been !greatly : dlmxmshed *How : would i
Mrs.’ Hopkms have proved a negatxve—-l [ ntha

there was. no persuasxve reason ‘for 'denying ‘her.
partnershlp other than $ex discrimination? The ‘em
ployer is the only party with complete information on
what factors were considered by. decision-makers. 1t .+ f|
is only right that the’ employer have the' responsnbxh- -
ty of explaining and justifying its suspect decision; . + ¥
:None of this means that people cannot be fired or

lenied - promotions for - causé; ¥ If An~ employee"ls
nproductlve, slovenly, rude to chents, dxsruptlve or
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¥ now,"25’ years
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