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mDUCTION  

Tbday，WeWOuldliketopresentinstitutionalanalysesofU・S・A・andJapancompanng  

theFisheryRights，FisheryResourceManagement，andEnvironmentalPreservation  

Systems・Actual1y，the U・S・，sinstitutions forthe負shery resotmes or natural  

environmentareveryunique・So，WethinkitisveryimportanttOunderstandthe  

cha，aCteristicsoftheU．S．1egalsystemsinordertoachie）econstructivediscussions  

め0山也es組tudepreseⅣa止on臥   

SECTIONl：COMRARISONSOf－F【SHERYINmONSB珊EN  
tJ．S．ANDJAPAN  

Sectionlpresentscomparisonsof丘sheryinstitutions・Tbbeginwith，WeWOuldliketo  

introducebriefoverviewsof丘sheryrightssystemsinbodlU・SAandJapan・Andthen，  

cornparetwosystems，andthirdlycomp訂ethefisheryresourcemanagementSyStemS・  

hca錐OfU．SA，血e叫hs也md皿誌de甲1y血加地Cdby血eB血sho眠・  

AecordingtotheCoⅡ皿OnLawofEngland，仕dalwaterswherethetideinfluences  

treatedasamofthesea¶旭tidalwatersandtheseaaretreatedasthepublicwaters・  

nebm虎也Of触訂yh血0紀a闇a陀S叩pOSdbbc00mm沌10dl也ed血e耶・  

Therefore，basical1yeverycitiz孤hascormrightof負shingontheseaandthe  

n鮒ig濾1ewate指・  

hU・S・thesanelogicsareexpendedtothe？On－tidalwaters址ebigrivers，that  

窄，n画1ewぬS・Fi血gon血＝疲＝血日脚廃油1ewぬSkb戚c叫血∝血  

OpenAcce∬regimeforAmericiLnCitizens・But，Sincemid90s，aSyOumayknow・the  

TACsystemwasintroducedtosomeofocem丘sheries址ehalibut，SableFish，Lobster，  

Pollock，Coral，W陀Cknsh，RedSnapper，andsoon・Itisunderstoodasakindof  

entranCehmitationsystemsthroughfisherylicenses，andthereforemeanSabigc  
h也ep最lo∽phyofn血re犯ur托耶ein鮎U・S・  
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Ontheotherhand，OnSOmeriversorlakescategorizedasnon－naVigablewaters，  

exclusive負sheryrightsprohibit負sheryoperationsbythirdparties・Theseexcl11Sive  

rightsof丘shingareincidenttotheownerSOfthelandoverwhichthewaterpasses  

（dp甜imdgbts）．  

Next，1et，stumourattentiontoJapan・hJapan，almostnocoⅡ汀nerCial丘shery  

canbeoperatedwithoutfisherydghtsorlicenses・The負shingrightsareendtledby  

govemorsofthewatersundertheirJmisdiction・Butthegovemorshavetohearthe  

proposalsandadvicefromtheFisheryAdjustmentComissions（FAC）beforehand・  

FACaremainlycomposedoflocal最shemen・nerefore，aSfaraStheinstitutional  

systemisconcemed，WeCanSaythatthe鮎heryadjustmentcomissionsandthelocal  

fishermenaSthemembersplaythemainroleinJapaneSefisheryrightssystem・And  

basical1ythesameistrueforthefishinglicensepemissionprocedures・  

Now，WeWOuldliketocomparethefisheryrights 
1a）．nere aretwo things tobepointedout．The丘rstthingisdlatinU・S・，aS We  

mentionedearlier，basical1yeverycitizenhasarighttoconductcommercial丘sherieson  

the sea，WhileinJapanalmost no colnmerCialfisheries canbe operatedwithout  
pemissions・However，inU・S・，鮎heryoperationsatlakesorriversarerestrainedby  

缶sheryrights．Secondly，thecharactedsticsof丘sheryrightsinU・S・andJapandi鮎r  

considerably．TbeAmerican丘sheryrightsarenotrestrictedrightlikeJapaneSeOneS・  

ThemeamnglSaSfollows．htheJapaneSeSyStem，丘sheryrightsa陀reStrictedand  

speci鮎dinmanyWaySthatis，SpeCi鮎dbyfishingareas，targetSPeCies，fishingseasons，  

gears ofcatching or触出ng，andsoon・Thepurposeofthese specificationsis to  

maximizefishery productivitywithmultilayers utilization・Onthe otherhand，in  

America，0nlythe丘shingareasspecibTthefisheryrights，andwhichareincidenttothe  

landsownerships．  

Then，What differences ar9therein terms of丘shery resource management  

systems？WethinkthereisahugedifEerencebetweentheU・S・a＝1dJapan（fig・1b）・lm  

theJapaneSeSyStem，the丘sherya帥StmentCOmissionsarethemainactorsin鮎hery  

resource management，Which means，the 鮎hery a句ustment comissions are  

controllingthe丘shingcapacityanditsallocationofeacharea，throughtheproposals  

andadvicetothegovemors・nePOintisthat，basical1ythelocalfishermen，aSmembers  

OfFAC，areCOnductingtheresourcemanagement・  

hAmerica，Ontheotherhand，fisheryresourcemanagementisfundamental1yan  

obligationofthegovemment，nOtthe丘shermen・TbisistheessentialdifEerencebetween  

Japaneseresourcemanagementsystems・TbisAmericanrelationshipbetweencitizens’  

rightsandgovemment’sobligationiscal1ed“thePublicTmstDoc仕ine”・Interesting  

thingisthatthisdoctrineisappliednotonlytotheFisheryResourceManagement，but  
alsototheEnvironmentalissues．So，WeWOuldhketointroducetheideasandlogicsof  
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Public¶mstDoctrineinthefo11owingsection・  

SECTION2：PUBLICTRUSTI）OCmNEANDCIASSACTION  
Inthissection，theIdeaofPublicTmstDoctrineiss111nmarized，andthen，tWOimportant  

precedentsandacharacteristicfeatureofAmerican1awsuitsystem，Cal1edClassAction  
System，wi11bepresented・ 

Section2．1：TheFundamentalIdeaofPublicmstDoctriJ）e  

TheoriglnOfPublicTmstDoctrineistheBritishtraditionalidearelatingtothenatural  
resourceuse．Thatis，“Certaininterests andrightsin somenaturalresources areso  

importanttOeVeryCitizenthattheymustbepreservedandprotectedforthepublicasa  
whole．Theseresourcesaretobeavaihbletothepublicfreeofprivateusesandaretobe  
heldintruStbythegovemment，forthebenefitofthepublic（Campbell1994）・Rough1y  

speaking，the word“TruSt〃 meanslegal relationship between profit takers  

O）eneficiaries）andpropertykeeperS（truSteeS），inourcase，Citizensandthegovemment・  

netruStedpropertylS，inourcase，thenaturalresourcesincluding負sheryresources  

andendangeredspecieslikeseaturtles・So，WeCanSayPublicmstDoctrineisatruSt  

betweencitizensandthegovemmentrelatingtothenaturalresources・Therefore，the  

government“must”protectthe naturalresources agamstlosses，dissipations，Or  

OVeI負s鮎ngs（下ig．1c）．  

Now，We，vebdeflylookedintotheideaofPublicTruStDoc出Ile，butwhat  

happenedifthegovemmentfai1edtoprotectthenaturalresources？hsuchcases，  

AmericanCitizens，aSthebene丘ciades，areabletoaccusethegovernnentinalawcourt・   

Section2・2：T和0ImportantPrecedentsofP血blicTruStDoct血e  

hordertoexplainthePublicmstDoctrineinaction，WeWOuldliketointroducetwo  
importantPreCedents・   

L）TheMonoLakeCase（AnonymOuS1983）  

The丘柑tPreCedentistheMonoLakeCase・Whichisadisputebetweenwaterresource  

useandenvironmentalpreservationinCalifomia・TbeMonoLakeisthesecondlargest  

lakeinCalifomia，locatlngattheeastofSierraNevadaMountains・lm1940，inorderto  

copewiththerapidincreaseinthepopulation・theCityofLosAngelsboughtthewater  

dghtsoffourliversthatnowtotheMonoLake・Tben，theamountOfthewatertaken  

fromtheliverwassolarge，thattheMonoLakebegantOShrinkveryrapidly・According  

tothedocumentssubmittedtothecourt，thesurfaceareaofthelakein1979wasabout  
60squaremi1eswhileithadbeen85in1940・Therefore，NGOsLlikeNationalAudubon  

SocietyandShierraClubaccusedtheCityofLosAngelesinthelawcourt・They  

claimed such decreaseintheam0unt Of water caused serious damages to the  
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environment，biodiversityandthevalueasarecreationalplaceforcitizens・In1983，the  

SupremeCourtdecidedthattheintakeofwaterbytheCityofLosAngelswere  
becauseithadnottakenreasonablecaretoprotectthenaturalenvironment，andwhich  
vi01atedthePublicThlStDoctrine．   

み乃e乃rr加加mC∬e（Anonynous1978）  

Tbe Second exa皿Ple ofPublic Thst Doctrineinuseis relating to Umited States’  

“EndangeredSpeCiesAct（ESA）”．hordertoprotectSnai1Darterhabitats，COnStruCtion  

ofadamattheTennesseeⅦ1ey，Whichwasnearlyfinished，WaSSuSPendedaccording  

toEndangeredSpeciesActSection7・T出scaseiscal1edtheTellicoDamCase・Actual1y  

78mi11iondo11arshadalreadybeeninvested，andthedanhad触shedabout80％ofits  

COnStruCdonprocess・   

See鵬on2．3：ClassAc偵on  

Then，aSthefinalanalysisinourpresentation，WeWOuldliketoshowadistinctive  

featureoftheU．S．’slaws11itsystem．ThisisverylmpOrtant，andwethinkactual1ythis  

systemde蝕1eSthescopeofNGOsactivitiesinasociety・Itisabouttheprerequisitesfor  

aplaindfftoassociationalstBLndings・Inotherwords，thenecessaryconditionsforan  

Organi2radontostandasaplaintiff・SupposethatifalawrelatingtonaturalresourCe  

preseⅣadonincludessomearticlesthatspecifytheobligationsofthegoven皿ent，that  

al？neisnotenoughtobringanaccusationagainstthegovemment・Youalsoneed  

speCialandprofessionalknowledgetoprovethebadefEecttothenaturalenvironment，  
andyoualsoneedfundstoptusuethetrial・Ifyouareami11ionaire，yOuCanhiremany  

proftssionalresearchersandlawyers・0therwise，thelawwouldbenexttonothing・  

hAmerica，SO Cal1ed the Class Action System soIvesthese di氏culties・  

According to an U．S．Supreme Court decision（AnonymOuS1977）fb1lowing3  

conditionsaresu伍cientforHanOrganization，，tob血gsuitonbehalfofitsme血bers・  

1）Ⅰ払memberswouldotherwisehavestandingtosueintheirownright；   

2）TbeinterestsitseekstoprotectaregemanetOtheorgamization’spurpose；and   

3）Neithertheclainassertednorthereliefrequestedrequire＄theparticipationof  

indidd11dmembersintbelawsnit．  

Actual1y，thesecondidonsare，andespecial1ythe3rdconditiohis，VeryeaSytO  

meetcomparedtotheJapaneSeSyStem・Therefore，OrgmizationslikeEnvironmental  

NGOscaneaSilystandtolawsuitonbehalfoftheirmembers・  

In addition，the sizes of environmentalNGOsin U．S．are far bigger than  

Japaneseones・ForexamPle，NationalAudubonhas6hundredthousandmembers，ⅥW下  

USAhasl．2million，GreenPeaceUSAhas4mi11ionmembers，WhileJapanesebiggest  

NGOhasabout50thousand（WWFJapan，WildBirdSocietyofJapan）・Therefbre，  

AmericanenvironmentalNGOs’financialpowers arehuge，andtheyhavealotof  
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PrOfessionalstaffstoinvestigatethecases・  

Tbsumup，WeWOuldliketosummarizetheIdeasandLogicsofAmerican  
EnvironmentalPreservation・TheClassActionSystemenablesAmericanNGOstobring  

lawsuit，andthePublicTruStDoc血eend）1esNGOstowinthetrialsmanytimes，and  

theseachievements attractmoremembersanddonations，andwhichbringNGOsthe  
morepowersandd）ilities（Fig・1d）・  

b）ComparisonofFisbeⅣ   
Res川reeManagement  

a）Compar誌onoftheFi血e町   
鮎ghtsSystem 

≡≡Ⅴ山モdStヵtes  J叩血   ≡≡伽itedStユーes   ［享］血  

RsberyAdJ血蝕t  
Commssionscon江01  
負shmgcapadtyandits  
auocadm（En血nee  
Li∫mtadon）  

Bぉicdly五sllm蝕  
血melvesa化  
00n血cbng也e愈sもeヮ  
柁SOⅧ忙emamgement  

Fisberyre50u托e  
mmgementisan  
Ob歳旦adonof也e  
gOVement   

T鮎slegalr¢1胡10nSbp  
isca山ed！奴丑嘘！転  
地亜旦！座卓  

C）Tr11St   
bgalreladonsbipbetweenprofit也b耶  
（bne伝cianes）andpmpe正yke印erS（仕ustees）  

Ⅰ□e乱SeOfthモーubli（：TrllSt  

d）Ide鮎a皿dIJOgiesofAmeriean   

Environmental Preservation 
l，ClおSAdo♪＄y恥mm曲bAmdGmNGOsb吐血ghw弛ib  

l  
2．McTmtD血¢¢abl馬NGOsbWmbws血ua富むn5t  

CitlZen   

GoYeInment  

NammlR朗Ol】meS（最sbeⅣ  
托SOu正eS，en血止ge抒dsp∝1eS．  

Be皿e負daⅣ    Tms蛤e            et仁）   

3．mくSeaCh¢Ymαl也且批tmorcm倒nk巧皿ddon8点on5  

l  
4．Andw出血地gsA皿由c孤NGOsmo花押W耶肌d血i迫d翁  neGovmmen【S“muSt’’proteぢttbena山一出   

花S011TCeSag血stlosses，DISSipadons，OT  
OVe虎sll皿gS  

FigTlrel．Comparis6noffisheriesrightsystems（a），Comparisonof丘shery  

resol∬Cemanagement（b），Trust（c），andIdeas＆logicsofAmerican  

environnentalpreservation（d）．  

3：mRESEARCHPLANS  

Final1y，1etmepresentourfutureplanS・TbenextstepistoincludeASEANcountdes’  

institutionsintoouranalysis，andmakeitmorecomprehensiveone・Then，WeWOuld  

liketoshowtheeconomicinfluenceofTEDby11Singtheeconometricandstatisdcal  
methods・Theresultswi11bepresentedatthenextworkshopofSEASTÅT・  
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