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Dilution is Not the Solution

This Note will discuss the issue of whether the U.S. Envi-
ronmental Protection Agency [hereinafter ‘“EPA’’] has the au-
thority to approve the use of dilution after an effluent has been
discharged into the receiving water as an Individual Control
Strategy' [hereinafter ““ICS’’] designed to meet the requirements
of Section 304(/)(1)(D) of the Clean Water Act,?> [hereinafter
“CWA” or ‘“the Act’’], where that provision requires that the
ICS “‘produce a reduction in the discharge of toxic pollutants
from point sources identified by the State under this paragraph
... .”” In addition, this Note will discuss the broader application
of the use of dilution in the receiving waters to meet water
quality standards and effluent limitations. The EPA provides
for the use of dilution through its ‘‘General Policies’’ statement,
‘“‘States may . . . include in their State [water quality] standards,
policies generally affecting their application and implementation,
such as mixing zones . ... Such policies are subject to EPA
review and approval.”’? This Note takes the position that EPA
does not have the authority to approve the use of mixing zones
[hereinafter ‘“MZ’’] and zones of initial dilution [hereinafter
“ZIDS’’} to meet Section 304(/) of the CWA* requirements or
to meet water quality standards and effluent limitations since
the use of the dilutionary capacities of the receiving waters is
inconsistent with ‘the goals and objectives of the Clean Water
Act and Congress’ stated position against the use of dilution to
solve water quality problems.

' Individual control strategy as defined by EPA is ‘‘a final [National Pollutant
Discharge Elimination System] permit, a draft NPDES permit with a schedule for issuing
a final permit, or for an on-site response action under CERCLA, the decision document
for the response action.’’ 54 Fed. Reg. 23,868, 23,887 (1989)(to be codified at 40 C.F.R.
§ 123) see also 40 C.F.R. § 123.46(c)(1990)(which defines an ICS as ‘‘a final NPDES
permit with supporting documentation showing that effluent limits are consistent with
an approved wasteload allocation, or other documentation which shows that applicable
water quality standards will be met not later than three years after the [ICS] is estab-
lished.””)

2 33 U.S.C. § 1314(J)(1X(D) (1986 & Supp. 1 1990).

3 40 C.F.R. § 131.13 (1990).

* 33 U.S.C. Section 1314(/)(1986 & Supp. I 1990).
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PRELIMINARY CONSIDERATIONS

A. Jurisdiction for Judicial Review

The United States Court of Appeals has the jurisdiction to
review EPA approval of a state ICS and EPA issuance of an
ICSS pursuant to Sections S09(b)(1)(E) and (G) of the Clean
Water Acts. But petitions for review of EPA approval or dis-
approval must meet a narrow window of 120 days from the time
of EPA’s notice of final approval or disapproval. Failure to
meet that window precludes review of the ICS that incorporates
a MZ or a ZID unless the Petitioner can meet one of the
exceptions provided in Eagle-Picher Industries v. United States
E.P.A’

MZs and ZIDs included in state-issued National Pollutant
Discharge Elimination System permits [hereinafter ‘‘“NPDES’’]
must be reviewed in state courts, since state-issued NPDES per-
mits have been declared to be state rather than federal law.®

The use of a MZ or a ZID may possibly be challenged under
the Citizens suit provisions of the Clean Water Act.? Such a suit
may be possible under the theory of pendent jurisdiction, espe-
cially when combined with allegations of violations of a water
quality standard or effluent limitations or a failure on the part

v

s 33 U.S.C. § 1314(H(3) (1986 & Supp. I 1990). (If a state fails to develop an ICS
or fails to develop an ICS that meets EPA approval, EPA has the authority and
obligation to develop the ICS for the particular point source.). See Judicial Review of
Decision under 304(i), EPA’s initial interpretation of jurisdiction for judicial review of
EPA'’s approval of ICS’s), 54 Fed. Reg. 23,868, 23,895 (1989), and (subsequent clarifi-
cations) 55 Fed. Reg. 22,748, 26,201 (1990)(to be codified at 40 C.F.R. § 123).

s 33 U.S.C. § 1369(b)(1)(E) and (G)(1986 & Supp. I 1990).

7 759 F.2d 905 (D.C. Cir. 1985) The Federal District Court indicated that

[e)xceptions occasionally may be justified in the light of changed circum-

stances giving rise to a new cause of action beyond the statutory period

for review; compelling case precedent that makes it clear beyond doubt

that the claim was not ripe during the statutory period; or clear evidence

that a failure to consider a petitioner’s claims would work a manifest

injustice.

Id. at 909. See also National Labor Relations Board Union v. Federal Labor Relations
Authority, 834 F.2d 191 (D.C. Cir. 1987); Environmental Defense Fund v. EPA, 852
F.2d 1316 (D.C. Cir. 1988).

* Jurisdiction to Review Informal EPA Influence upon State Decisionmaking
Under the Federal Water Pollution Control Act: Shell Oil v. Train, 92 HARv. LAW REv.
1814, 1820 (1979).

® 33 U.S.C. § 1365 (1986 & Supp. I 1990).
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of EPA or the state to perform a nondiscretionary function.!

B. Attorney Fees

In a citizen’s suit, the prevailing party’s attorney fees may
be recovered under Section 505(d) of the Clean Water Act.! In
review of EPA’s approval of an ICS, if the petitioner prevails
or substantially prevails, then the attorney fees may be sought
under Section 509(b)(3) of the CWA.*?

C. Standard of Review

The Administrative Procedure Act [hereinafter ‘‘APA’’],"
authorizes the United States Court of Appeals to ‘‘set aside
agency action ... found to be ... arbitrary, capricious, an
abuse of discretion, or otherwise not in accordance with law.”’"
EPA has stated that for purposes of review, the Court of Ap-
peals must determine that EPA’s approval ‘‘was in error’’ (i.e.,
that the approved limitations would not meet water quality
standards or effluent limitations).'s

INTRODUCTION

This note presents a simple yet fundamental issue pertaining
to the objectives and goals of the Clean Water Act and its 1987
Amendments.'® Can the EPA approve the use of dilution in the
receiving waters to meet the statutory requirements of Section
304(H(1)(D) of the CWA, that an ICS be developed that will
“produce a reduction in the discharge of toxic pollutants from
a point source?”’

Section 304(/) of the CWA requires reduction in the discharge
of toxic pollutants, a requirement consistent with Congress’ goal

© See United Mine Workers of America v. Gibbs, 383 U.S. 715, (1966). (This
Court declared that pendent jurisdiction was included in the inherent power of the court
to hear both federal and state claims of a particular action if the entire action comprised
one case. The author knows of no case where pendent jurisdication has been used to
provide jurisdiction to a federal court to review a state-issued NPDES permit in a CWA
citizen’s suit.).

" 33 U.S.C. § 1365(d) (1986 & Supp. I 1990).

2 Id. at § 1369(b)(3).

B 5 U.S.C. §§ 500-576 (1977 & Supp. I 1990).

“ Id. at § 706(2)(A).

5 55 Fed. Reg. 22,749 (1990)(to be codified at 40 C.F.R. § 123); 55 Fed. Reg.
26,202 (1990)(to be codified at 40 C.F.R. § 123).

'* Water Quality Act of 1987, Pub.L. No. 100-4, 10! Stat. 7 (1988).
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of eliminating all discharges of effluent into navigable waters."’
Using the dilutional capacity of the receiving waters to meet
water quality standards and effluent limitations does not meet
the statutory requirements of Section 304(/) nor is it consistent
with the goals and objectives of the CWA. Such use results in
zones of lethality where acutely toxic and chronically toxic con-
ditions are permitted to exist. Further, such use is inconsistent
with the EPA’s position against the use of dilution as a solution
to a water pollution problem.'® The approval of an ICS which
uses dilution in fact will allow dilution to solve a recognized
water pollution problem.

Congress intended Section 304(/) of the CWA to result in a
reduction in the amount of toxic pollutants being discharged
into the nation’s navigable waters. Dilution of toxic pollutants
in the effluent will not achieve that result. Since only the con-
centration of the toxic pollutants in the stream will be decreased;
the same amount of pollutants will be discharged into receiving
waters.!®

Further, the use of dilution is contrary to the goals and
objectives of the CWA.2° Congress intends that zero-discharge
(elimination of all pollutant discharges into navigable waters) be
the goal of the EPA and the states in managing the NPDES
program. That goal can only be achieved by forcing dischargers
to develop the necessary technology to treat their wastes.?? EPA
is ignoring its mandate from Congress by approving an ICS that
uses dilution to meet the water quality standards and effluent
limitations, giving only lip service to these goals of the CWA.

Regardless of the labels that EPA uses, MZs and ZIDs are
areas in a body of water where the discharge is diluted and

7 33 U.S.C. § 1251(a)(1986 & Supp. 1 1990). .

"* See infra notes 134-153, 160-170 and accompanying text where EPA has prohib-
ited dilution in the waste treatment process and in meeting the Clean Air Act require-
ments. ’

* Effluent limitations may be expressed in both numerical and narrative terms,
including quantity, concentration, and mass limitations. See Ford Motor Co. v. United
States E.P.A., 567 F.2d 661, 662 (6th Cir. 1977) (Effluent limitations are described as
‘‘any restriction established by a State or the Administrator on quantities, rates, and
concentrations of chemical, physical, biological, and other constituents which are dis-

charged from point sources . . . including schedules of compliance.’’) (citation omitted).
» 33 U.S.C. § 1251 (1986 & Supp. I 1990); see infra notes 97-116 and accompa-
nying text.

2 State of Oklahoma v. E.P.A., 908 F.2d 595, 609 (10th Cir. 1990) (The court
stated that ‘‘the {Clean Water] Act’s legislative history reveals that Congress intended
the CWA to be ‘technology-forcing.’).
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acutely and chronically toxic conditions are allowed to exist so
that at a point some distance from the outfall, water quality
standards and effluent limitations are met by the gradual dilution
of the effluent in the receiving waters.?? In approving an ICS
containing a MZ or a ZID the EPA would, in effect, approve
the use of receiving waters as part of the waste treatment process
of the point source.?? EPA’s approval of such an ICS is clearly
antithetical to Congress’ stated policy against the use of dilution
to meet water quality standards.>

Since 1972, Congress has taken a strong stand against the
use of the nation’s rivers, lakes and streams as part of the waste
treatment process.?® Congress’ intent in shifting the regulatory
basis of the CWA was to avoid the problem of determining how
much pollution a body of water could handle by requiring that
dischargers meet effluent limitations that would prevent pollu-
tion in the first place.?? EPA’s approval of the use of dilution
through a MZ or ZID would be contrary to Congress’ intent.

In approving the use of dilution to meet water quality stan-
dards and effluent limitations, EPA has taken an inconsistent
stand in regard to several of its own rules and regulations.”
EPA has made it clear in its pretreatment standards,?® removal
credits,?® best available technology [BAT] regulations,’*® and In-

2 See infra notes 56-72 and accompanying text.

> But see infra note 84 and accompanying text.

2 “The Conference substitute specifically bans pollution dilution as an alternative
to waste treatment.”” S. CoNF. REP. 1236 to accompany S. 2770, 92d Cong., Ist Sess.,
reprinted in 1972 U.S. Cope CoNg. & ADMIN. NEws 3668, 3778.

s See infra note 84 and accompanying text.

» The legislation recommended by the Committee proposes a major change

in the enforcement mechanism of the Federal Water pollution control
program from water quality standards to effluent limits . ... The Com-
mittee adopted this substantial change because of the great difficulty as-
sociated with establishing reliable and enforceable precise effluent limitations
on the basis of a given stream quality . . . . Under this Act the basis of
pollution prevention and elimination will be the application of effluent
limitations. Water quality will be a measure of program effectiveness and
performance, not a means of elimination and enforcement.*
S.Rep. No. 414, 92d Cong., 2d Sess., reprinted in 1972 U.S. CopE CoNG. & ADMIN.
NEews 3668, 3725. See Water Pollution Control Legislation: Hearings on H.R. 11896
and H.R. 11895 Before the House of Representatives Committee on Public Works, 92d
Cong., Ist Sess. 320 (1971) (statement of Hon. William Ruckelshaus, Administrator,
EPA).

¥ See infra notes 133-136, 160-166 and accompanying text.

% 40 C.F.R. § 403.6 (1990).

» Id. at § 403.7.

» Id. at § 125.3.
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ternal Waste Stream Rule regulations® that a discharger may
not use dilution in the treatment process prior to discharge into
the receiving waters. It is only subsequent to the treatment
process (when the effluent is discharged into the receiving wa-
ters), that EPA allows the use of dilution. EPA’s use of euphe-
misms such as MZ and ZID to represent the statutory meaning
of ‘‘dilution’’ does not turn the process into an acceptable
treatment method.

EPA'’s current position is also inconsistent with the previous
position it asserted in the Clean Air Act? [hereinafter CAA]
litigation, disapproving State implementation plans** under Sec-
tion 110(f) of the Clean Air Act, 42 U.S.C. Section 1857c¢c-
5()(2)(A)(i), (£).>* There, EPA would not approve the use of
dispersal techniques in State Implementation Plans (unless the
state established that it was absolutely necessary), because dis-
persal techniques merely diluted the emissions rather than re-
ducing them.?$ Since EPA’s policy is to present a consistent and
unified approach to environmental protection,? the inconsisten-
cies in its stand on the use of dilution is suspect.

DiscussioN

A. Legislative History

Congress, overriding a Presidential veto,’” amended the Act
in 1987% in an effort to address what it considered to be serious
problems in the achievement of the national goal of zero dis-
charge.® One of the major problems facing the nation was the
discharge of toxic pollutants in toxic amounts: ‘32 states cited
water quality standards violations or use impairments due to

" Id. at § 122.45(h).

2 Pub. L. No. 91-604, 84 Stat. 1676 (1970) (codified as amended at 42 U.S.C. §§
7401-7642 (1983)). -

» State implementation plan is a “‘plan which provides for implementation, main-
tenance, and enforcement of . . . {a national] primary [ambient air] standard in each air
quality control region . . . within such state.” 42 U.S.C. § 7410(a)(1)(1983).

»# Id. The statutory provision mandates the use of techniques for emission reduc-
tion; the use of other measures is permitted only when necessary in the sense that
emission reduction techniques are unavailable or infeasible.

3 See infra notes 140-150 and accompanying text.

% See infra note 139 and accompanying text.

” Water Quality Act of 1987, Pub. L. No. 100-4, 101 Stat. 7, 89-90 (1988).

*Id..

» See supra note 17 and accompanying text.
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toxic pollutants.’’® In the 1972 amendments to the CWA* Con-
gress established the national policy that ‘‘the discharge of toxic
pollutants in toxic amounts be prohibited.”’#? Clearly that na-
tional policy is not being followed when EPA allows the use of
a MZ, ZID or both. Such use further prevents the national goal
of zero-discharge from being attained.

The legislation contained in the 1987 amendments seeks to
bring the nation closer to both goals of zero discharge and
eliminating discharge of toxic pollutants in toxic amounts.* These
amendments require the States and the EPA to identify toxic
hot spots* and develop individual ICSs to eliminate the discharge
of toxic pollutants in toxic amounts so that water quality stan-
dards and effluent limitations in the receiving waters can be met.

Congress gave the States and the EPA specific instructions
as to the information required in identifying the toxic hotspots.
Each state and EPA were to identify all waters within that state
that would not meet water quality standards or objectives after
application of the Act’s technology-based requirements. Each
state must then categorize the identified waters on three pro-
gressively more comprehensive lists:

1. waters that will not meet water quality standards ‘‘due
entirely or substantially to discharges from point sources of
any toxic pollutants listed pursuant to Section 307(a)[of the
CWA]. >4

2. waters that will not meet water quality standards ‘‘due to
toxic pollutants.’’#

3. waters that will not ‘“assure protection of public health,
public water supplies . . . .”’®

« S. REp. No. 50, 99th Cong., Ist Sess. 3 (1985).

4 The CWA was then known as the Federal Water Pollution Control Act; the
1977 Amendments changed the name of the Act to the Clean Water Act.

2 33 U.S.C. § 1251(a)(3)(1986).

+ Elimination of discharge of pollutants into the navigable waters (zero discharge)
and a ban on the discharge of toxic pollutants in toxic amounts into navigable waters.

“ 33 U.S.C. § 1314(J), 1986 & Supp. 1 1990). Toxic hot spots are those areas
originally identified by environmental groups and the EPA, and eventually the states,
where traditional methods of control have been unsuccessful in reducing, preventing or
eliminating pollution. See also Westvaco Corp. v. U.S. E.P.A., 899 F.2d 1383, 1385
(4th Cir. 1990).

4 33 U.S.C. § 1314(J)(1986 & Supp. I 1990).

4 33 U.S.C. § 1314(2)(1)X(B)(1986 & Supp. I 1990).

v Id. at § 1314(J)(1)(A)(i). (This test, unlike the first, includes waters impaired by
both point and nonpoint sources of toxics and toxics not yet tested under Section 304(a)
of the Clean Water Act).

“ Id. at § 1314(1)(1)(A)ii).
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Once these lists have been developed, the state must then

determine the specific point sources discharging any toxic pol-
lutant “‘which is believed to be preventing or impairing such
water quality and the amount of each such toxic pollutant
discharged by each source’, * and establish ‘‘an individual
control strategy . . . to produce a reduction in the discharge
of toxic pollutants from point sources . . . through the estab-
lishment of effluent limitations ... and water quality stan-
dards . . ., which reduction is sufficient, in combination with
existing controls on point and nonpoint sources of pollution,
to achieve the applicable water quality standard as soon as
possible, but not later than 3 years after the date of the
establishment of such strategy.”’s°

The ICS, in the form of a final NPDES permit, or a draft
NPDES permit with an attached schedule indicating that the
permit will be issued on or before February 4, 1990, was to be
submitted to the EPA for its approval.s! If approved, the state
was to enforce the water quality standards and effluent limita-
tions through the normal NPDES program, If EPA disapproved
of the ICS, it had the responsibility to develop appropriate ICS
for the state.s?

B. State Compliance with Section 304(1)

A state, in compliance with Section 304(/) of CWA, would
develop its lists of affected water bodies, point sources contrib-
uting to the toxic pollutants’ problem and the proposed ICSs,
and submit the packet to the EPA for its approval. The EPA,
in turn, would indicate in a published notice, that the ICS were
available for review and comment, for a period of 120 days, at
which time the EPA would make a final decision on its approval
or disapproval.® Any appeal of EPA’s final decision was to be
made within 120 days to the United States Court of Appeals.>
The basis for the appeal would be ‘‘on claims that the Agency’s
finding under section 304(/) is in error; this means reviewing

“ Id. at § 1314(H(1)(C).

» Id. at § 1314(J)(1)D).

st 40 C.F.R. § 123.46(c)(1989).

$2 33 U.S.C. § 1314(J)(3)(1986 & Supp. I 1990).

3 54 Fed. Reg. 23,868 (1989). See also 55 Fed. Reg. 22,748, Fed. Reg. 26,201
(1990)(to be codified at 40 C.F.R. § 123).

s+ See supra notes 5-10 and accompanying text.
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EPA’s determination that the limitations will be sufficient to
satisfy the requirements of that section.’’*

C. The Use and Definition of MZ and ZID

EPA does not define MZs or ZIDs other than in marine and
ocean discharges.®® In its regulations it provides that ‘‘(s)tates
may, at their discretion, include in their State standards, policies
generally affecting their application and implementation, such
as mixing zones . . . . Such policies are subject to EPA review
and approval.”’” EPA does provide some guidance and defini-
tions in its Water Quality Standards Handbook (1983)%® and its
Technical Support Document for Water Quality-Based Toxics
Control (1985).% The Water Quality Standards Handbook de-
fines a MZ as ‘‘an ‘allocated impact zone’ where numeric water
quality criteria can be exceeded as long as acutely toxic condi-
tions are prevented.”’® Acutely toxic conditions ‘refers to aquatic
life lethality caused by passage through the mixing zone by
migrating fish moving up- or downstream, or by less mobile
forms drifting through a plume.’’s' No definition of a ZID is
provided in the Water Quality Standards Handbook except for
a reference to the fact that a united MZ serves ‘‘as a zone of
initial dilution . .. .”’%?

The Water Quality Standards Handbook provides guidelines
on the location, shape, size and outfall design of a MZ% and
cautions against using a MZ when a pollutant being discharged
is ““bioaccumulative, persistent, carcinogenic, mutagenic, or ter-
atogenic.”’# In addition, the potential for aquatic life to be

53 55 Fed. Reg. 22,748, 26,201 (1990)(to be codified at 40 C.F.R. § 123)..

6 33 U.S.C. § 1311(h)(1986 & Supp. I 1990). See also 40 C.F.R. § 125.58, 125.121,
and 230.3.

s 40 C.F.R. § 131.13 (1983)..

s Environmental Protection Agency Water Quality Standards Handbook (1983)
[hereinafter Handbook]. It was issued by the EPA as guidance to assist states in
implementing the revised Water Quality Standards Regulation issued 48 Fed. Reg. 51400,
November 8, 1983.

s Environmental Protection Agency, Technical Support Document for Water
Quality-Based Toxics Control (1985) [hereinafter TSD]. The TSD was issued in 1985 to
provide technical guidance for regulating the discharge of toxic pollutants in support of
the policy instructions set out in the Water Quality Standards Handbook.

“ Handbook, supra note 58, at 2-7.

& Id. at 2-8.

2 Id. at 2-7.

& Id. at 2-8.

& Id. at 2-7.
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attracted to the ZID or MZ or to the outfall structure itself
should be considered by the state in determining if a MZ and
or ZID should be allowed.

The Technical Support Document for Water Quality-Based
Toxics Control [hereinafter TSD)] provides a more technical ap-
proach to evaluating the use of MZ, including design informa-
tion and evaluations of computer modeling programs. In the
TSD, the EPA suggests two possible ways to avoid acutely toxic
conditions in a MZ.% The first is to prohibit lethal concentra-
tions at the end-of-the-pipe and the second is ‘‘to use high rate
diffusers and to ensure that the criterion maximum concentration
[hereinafter “CMC*‘] is met within a short distance from the
outfall.’”’s” The CMC is the equivalent of acute toxicity below
which “lethality or acute effects are [prevented] in all but a
small percentage of the tested species.’’s® That area where the
CMC is exceeded is commonly referred to as the ZID.

Defending its position, the EPA claims that the use of high
velocity diffusers will ‘“‘provide turbulent initial mixing and will
minimize organism exposure time.’’® In other words, the EPA
assumes that even though the area will be acutely toxic to aquatic
life, no harm will result becaue the aquatic life will be repelled
by the turbulence surrounding the outfall. Regardless of whether
aquatic life will be protected by the repulsive effect of the
turbulence, the use of a MZ and ZID creates an area of water
that is both acutely and chronically toxic, where no such area
previously existed.

Design criteria for the outfall is provided in the 7SD as
follows:

1. The CMC must be met within 10 percent of the distance
from the edge of the outfall structure to the edge of the
regulatory mixing zone in any spatial direction.

2. The CMC must be met within a distance of fifty (50) times
the discharge length scale in any spatial direction . ... This
restriction will ensure a dilution factor of at least 10 within
this distance under all possible circumstances . . . . o

s Id.

% TSD, supra note 59, at 67.
“ Id. at 67.

& Id. at 65.

® Id.
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3. The CMC must be met within a distance of five (5) times
the local water depth in any horizontal direction from any
discharge outlet . . . .™

The EPA is in the process of updating its 7SD"* but contin-
ues to promote the use of MZs and ZIDs for toxic pollutant
control. The EPA notes throughout the Draft 7SD document
that MZ science is inexact and fraught with variables and incon-
sistencies, yet the agency uses those very problems as a justifi-
cation for allowing the combined use of MZs and ZIDs.”

Arguably, a MZ or ZID may be a necessary exception from
water quality requirements for historical (pre-1972) dischargers™
provided that such exceptions are recognized as temporary, to
be phased out as waste load reduction (pollution prevention)
and treatment improvements (technology forcing) is phased in.”
But there appears to be no legal authority to authorize new MZs
or new ZIDs for dischargers except for narrow authorization
into marine waters.” By implication this specific authorization
reflects Congressional intent in 1987 to reinforce its prohibition
against MZ into other waters.” New MZs and new ZIDs defeat
the goals of pollution prevention and technology-forcing that
must be retained to meet the zero-discharge goal.

Two references to MZs are found in the legislative histories
of the Clean Water Act and its amendments. The first is found
in the record of a hearing before the Committee on Public
Works, House of Representatives. Representative Abzug asked
then EPA administrator, Hon. William Ruckeishaus, ‘‘I want
to know if there will ever be sufficient precision to enable us to
abandon the concept of mixing zones . . . . Will we ever avoid
the use of fresh waters for waste treatment process as is included

" Id. at 68.

7 Comments on the Draft 7TSD were due July 16, 1990. The EPA has yet to
respond to those comments and issue a final 7SD.

2 “Use of Mixing Zone is an approximate and subject to potential error when
depicting the real world.”’ Id. at 55.

 See generally Hall, The Control of Toxic Pollutants Under the Federal Water
Pollution Control Act Amendments of 1972, 63 lowa Law REv. 609 (1978).

™ ‘“The use of mixing zones is nowhere authorized by the [Federal Water Pollution
Control Act] and, in fact, the concept of mixing zones is in conflict with the FWPCA’s
goal of no discharge. In addition, the FWPCA'’s legislative history points out that the
Conferees specifically banned ‘pollution dilution as an alternative to waste treatment.”’
Id. at 628 n.109; see also infra notes 87-88 and accompanying text.

% 33 U.S.C. § 1311(h)(1986 & Supp. I 1990).

" See infra notes 77-84 and accompanying text.
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in the assimilative concept?’’” In answering, Mr. Ruckelshaus
referred to the no-discharge goal as a technological one that
would not be achievable because the EPA was not able to relate
effluents to ambient water quality standards with any precision.”
In responding, Representative Abzug referred to the goal of
zero-discharge: ‘‘[tjhe argument is a very serious one for the
reason that you have not been able to demonstate anything but
essentially a statement that you want water quality control and
water quality standards. You have really not—you said, ‘Give
us some time; we will figure out another way,’” but.you have
not been able to tell us how you will eliminate the mixing of
zones and so on and so forth.”’”

The other reference to MZs is as follows: ‘‘[t]he fact that
mixing zones have been permitted so is is [sic] indication of the
information gap.’’® Congress clearly answered the question of -
when MZs would be prohibited by rejecting EPA’s comments
and establishing a zero-discharge goal,? setting a national policy
of no toxic pollutants to be discharged in toxic amounts,?? chang-
ing the basis of the Act from water quality standards to effluent
limitations®* and making a finding that ‘‘[t]he use of any river,
lake, stream or ocean as a waste treatment system is unaccept-
able.’’®

Congress has spoken and the EPA has the obligation and
duty to provide regulations and guidance that are reflective of
Congress’ goals, objectives and mandates. By allowing states the
unfettered option of approving new MZs, the EPA has acted
contrary to Congress’ wishes.

Case law on MZs is sparse and has never addressed the
legality of a MZ to protect water quality. A petitioner in Miners’
Advocacy Council v. State of Alaska, Department of Environ-

7 Water Pollution Control Legislation: Hearings on H.R. 11896 and H.R. 11895,
Before the House of Representatives Committee on Public Works, 92d Cong., Ist Sess.
320 (1971) (statement of Hon. William Ruckelshaus, Administrator, EPA) [hereinafter
‘Hearings on H.R. 11896 and H.R. 11895’].

» Id.

» Id. at 321.

= S. Rer. No. 414, 92d Cong., 2d Sess., reprinted in 1972 U.S. Cope CoNG. &
ADpMIN. NEws, 3668, 3721 (hereinafter S. REp. No. 414).

# 33 U.S.C. § 1251(a)(1986 & Supp. I 1990).

2 Id. at § 1251(a)(3).

8 See supra note 26 and accompanying text.

% S. REP. No. 414, supra note 78, at 3674.

o
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mental Control,® commented in its brief that ‘‘[w]hile not con-
ceding that the use of a mixing zone is legal, we do not raise
this argument here.”’® Additionally, the court in Hercules, Inc.
v. Environmental Protection Agency,” noted that: ‘“The use of
mixing zones is a controversial one. One leading commentator
on Section 307(a) argued that the 1972 Act ‘probably does not
allow mixing zones at all,” since Congress banned pollution
dilution as an alternative to waste treatment.’’%®

In Marathon Oil Co. v. Environmental Protection Agency,*
the court attempted ‘‘to explain briefly the crucial notion of
mixing zones.”’

Environmental agencies do - and under present technology,
must - permit polluted effluents to be discharged into natural
bodies of water. By definition, the effluent itself does not meet
water quality standards; otherwise, it would not be considered
polluted. But the receiving water dilutes the effluent, and this
dilution increases as the plume of effluent gradually diffuses
in the receiving water. The ““mixing zone’’ is simply the area
of dispersal in the receiving waters where the pollutants in the
effluent are not sufficiently diluted to meet water quality stan-
dards.*

The court failed to note that the CWA is based on technology-
forcing concepts to encourage dischargers to develop the neces-
sary technology to adequately treat their waste waters prior to
discharge.”! This is the precise problem that Section 304()) is
attempting to address.”

No court has decided whether the use of the MZ and ZIDs
to attain water quality standards and effluent limitations is legal

& 778 P.2d 1126 (Alaska 1989).

& Jd. at 1139, n. 18.

# 598 F.2d 91 (D.C. Cir. 1978).

® Id. at 116 (quoting K. Hall, The Control of Toxic Pollutants Under the Federal
Water Pollution Control Act Amendment of 1972, 63 lowa L. REv. 609, 628 n.109
(1978)).

® 830 F.2d 1346 (5th Cir. 1987).

© Id. at 1349,

st “The Administrator will have the capability and the mandate to press technology
and economics to achieve those levels of effluent reduction which he believes to be
practicable in the first instance and attainable in the second.” S. Rep. No. 414, 92d
Cong., st Sess., reprinted in U.S. CopE CONG. & ADMIN. NEws 3668, 3709. See also
State of Oklahoma v. E.P.A., 908 F.2d 595, (10th Cir. 1990) (‘‘the Act’s legislative
history reveals that Congress intended the CWA to be ‘technology-forcing.””’).

% See H.R. REP. No. 189, 99th Cong., Ist Sess. 6 (1985); S. Repr. No. 50, 99th
Cong., 1st Sess. 3 (1985); H.R. Conr. REp. No. 1004, 99th Cong., 2d Sess. 125 (1986).
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under the CWA. In Ford Motor Co. v. United States,” the court
allowed the use of flow augmentation to meet state water quality
standards because at that time EPA had not promulgated any
regulations or rules prohibiting flow augmentation.* Citing SEC
v. Chenery Corp.,” the court refused to accept EPA’s post hoc
rationalizations for its actions because it must ‘‘judge the pro-
priety of such action [denial of EPA approval of the use of flow
augmentation] solely by the grounds invoked by the agency.’’?
However, this decision does not address the question of whether
the use of MZ to meet water quality standards and effluent
limitations are permissible under the CWA.

D. The Clean Water Act’s Goals and Objectives

The Clean Water Act begins with a declaration of its goals
and policy: :

The objective of this chapter is to restore and maintain the
chemical, physical, and biological integrity of the Nation’s
waters. In order to achieve this objective it is hereby declared
that, consistent with the provisions of this chapter-

(1) it is the national goal that the discharge of pollutants into
the navigable waters be eliminated by 1985; . . ..

(2) It is the national policy that the discharge of toxic pol-
lutants in toxic amounts be prohibited . . . .

In 1972, Senator Muskie, in presenting the Conference Com-
mittee’s Report on the then proposed amendments to the Federal
Water Pollution Control Act, stated in regard to the goals,

[tlhese are not merely the pious declarations that Congress so
often makes in passing its laws; on the contrary, this is literally
a life or death proposition for the Nation . . . . These policies
.. . simply mean that streams and rivers are no longer to be
considered part of the waste treatment process.*

The EPA strongly opposed Congress’ zero-discharge goal in
testimony before hearings of both the United States Senate,
Subcommittee on Air and Water Pollution, Committee of Public

» 567 F.2d 661 (6th Cir. 1977).

* Id. at 670.

% 332 U.S. 194 (1947).

* Id. at 196.

" 33 U.S.C. § 1251(a)(1)-(3)(1986).
% 118 Cong. Rec. 33,693 (1972).
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Works and the House of Representatives, Committee on Public
Works. As an example, then EPA Administrator, William Ruck-
elshaus stated in response to questioning from the Committee
of Public works: ‘‘I am questioning the wisdom, not the appeal,
of whether we as a Nation ought to achieve, really sure we can
achieve . . .. You are promising them no discharge. That may
or may not be clear water.”’®

Numerous courts have reviewed Congress’ goals and objec-
tives in determining whether EPA action has been consistent
with the statutory mandates or whether its action has frustrated
the congressional policies underlying the statutes. The Supreme
Court has declared that ‘‘Congress’ intent . .. was clearly to
establish an all-encompassing program of water pollution regu-
lation;’’ and that the ‘major purpose’ of the [CWA] Amend-
ments was ‘‘to establish a comprehensive long-range policy for
the elimination of water pollution.’’!®

“The foremost national goal [of the CWA] enunciated by
Congress is the complete elimination of the discharge of pollu-
tants.”’!9! Further, in considering the policy established in Section
1251(b) that the states had primary responsibility and the right
to prevent, reduce and eliminate pollution, the court in Sierra
Club v. Union Oil Co. of California'® stated that the ‘‘language
of the Act indicates that striving for the utter abolition of
pollution is an acceptable approach for the states to take.’’!®

Regarding the use of dilution as an alternative to treatment,
““Congress has explicitly recognized that reduction of the amount
of effluents - not merely their dilution or dispersion - is the goal
of the CWA.”1% The court further stated ‘‘that the CWA’s
ambitious goal has not been achieved even in 1987 does not
vitiate Congress’s intent that it be achieved as soon as possi-
ble.”’105 ’

» Hearings on H.R. 11896 and H.R. 11895, supra note 77, at 322.

o Milwaukee v. Illinois, 451 U.S. 304, 318 (1981). (citation omitted) (emphasis in
the original). See also International Paper Co. v. Ouellette, 479 U.S.481, 489 (1987).

1 National Resources Defense Council v. United States EPA, 822 F.2d 104, 123
(D.C. Cir. 1987) (referring to 33 U.S.C. § 1251(a)(1)(1986). See aiso 33 U.S.C. §
1251(a)(3)(1986).

102 813 F.2d 1480 (9th Cir. 1987), vacated, 485 U.S. 931 (1988) in light of Gwaltney
of Smithfield Ltd. v. Chesapeake Bay Found., Inc., 484 U.S. 49 (1987).

13 Sierra Club, 813 F.2d at 1489.

1« Texas Mun. Power Agency v. Adm’r of United States E.P.A., 836 F.2d 1482,
1488 (5th Cir. 1988).

s Id. at 1489,
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Congress sought to make the CWA'’s goals and policies clear
in light of the opposition expressed by the EPA as to its wisdom
and attainability. Congress employed the words ‘‘restore and
maintain’’ in its mandate'® to indicate that polluted waters were
to be improved and pollution to be prevented in previously
unpolluted waters in recognition of the anti-degradation pol-
icy:'o7

attainment and maintenance of clean water will not be achieved
if it is permitted to be degraded without compelling and over-
riding reasons . . . .

Section 303(c)(2) provides that state standards must ‘‘protect
the public health or welfare, enhance the quality of water and
serve the purposes of this Act.”” . .. This provision is consis-
tent with the anti-degradation policy, which requires mainte-
nance of high quality water and with the overall purpose of
the Act-to restore and maintain the integrity of our waters.!%®

The Conference Committee preparing the Conference Report
for the 1972 amendments specifically rejected the term ‘‘abating
or reducing pollution’’ and replaced it with the term ‘‘prevent-
ing, reducing or eliminating pollution’’ in Section 102(a) of the
CWA.'»® This change strengthened the Congressional mandate
to the EPA administrator to prepare and develop comprehensive
programs for water pollution.

Clearly, Congress intends that water pollution should be
eliminated as soon as possible and that the overriding goal of
zero-discharge be attained.!'® The EPA’s approval of the use of
MZ and ZID to allegedly meet Section 304()) requirements,
where the MZ and ZID creates a pocket of acutely and chroni-
cally toxic water in a previously unpolluted body of water, is
antithetical to these goals, objectives and mandates.!’! By eu-
phemistically referring to the dilution in the receiving waters as
MZ and ZID, the EPA hopes to avoid the ‘‘dilution as a solution
to pollution’’ ban.'?

ws 33 U.S.C. § 1251(a)(1986).

1 40 C.F.R. § 131.12 (1983).

1@ S. ReEp. No. 50, 99th Cong., 1st Sess. 5 (1985).

1% H.R. ConF. Rep. No. 1236, 92d. Cong., 2d Sess. reprinted in 1972 U.S. CobDE
ConNG. & ApMIN. NEws, 3668, 3778.

no 33 U.S.C. § 1251(a)(1986). )

M See supra notes 97-105 and accompanying text.

12 See supra note 104 and infra notes 154-166 and accompanying text.
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A court must give deference to an agency’s interpretation of
the statute, but when the agency’s interpretation is inconsistent
with the stated goals, objectives and underlying policies of the
statute, as is the case here, deference may no longer be af-
forded.!? The EPA’s approval of MZ or ZID is clearly incon-
sistent with the Congressional mandate and a court should find
the EPA’s interpretation of Section 304(/) ‘‘reduction’’ require-
ment as permitting dilution to be contrary to what Congress
intended.

E. The Meaning of the Term ‘‘Reduction’

Section 1314(1)(1)(C) of the CWA!!"“ requires that the states
and the EPA determine the amount of toxic pollutants being
discharged from the specific point sources which are identified
as preventing the listed navigable waters from meeting the re-
quired water quality standards and effluent limitations. It then
requires in Section 1314(/)(1)(D)"* that the states and the EPA
develop an ICS that will “‘produce a reduction in the discharge
of toxic pollutants from [those] point sources [identified in Sec-
tion 1314(/)(1)(C)].”’"¢ From the language and structure of Sec-
tion 1314(1), it is clear that Congress intended that a logical
“‘sequence’’ be followed in addressing the toxic pollution prob-
lem. The steps laid out by Congress are as follows:

1. Determine the water bodies affected by toxic pollution.
2. Determine the sources of the water pollution.

3. Determine the amount of each toxic pollutant being dis-
charged by a specific source.

4. Develop a plan to reduce the amount of each toxic pol-
lutant being discharged by a specific source.!"’

The Conference Report for the Water Quality Act of 1987
indicates that the ‘‘States are required to undertake a progressive
program of toxic pollutant load reduction where [best available
technology] BAT is not sufficient to meet State water quality
standards and support public health and water quality objectives

13 Chevron U.S.A. Inc. v. NRDC, Inc., 467 U.S. 837 (1984).
14 33 U.S.C. § 1314()(INC)(1987).

ns 33 U.S.C. § 1314(1)(1)(D)(1987).

116 Id.

w7 33 U.S.C. § 1314(1)(1987).
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of the Act.”’"® Simply diluting the concentration of a toxic
pollutant would not qualify as a progression since the same
amount of toxic pollutant is being discharged into the receiving
waters. Further, relating Section 304(1) to the ‘‘water quality
objectives of the Act’’ clearly indicates that Congress intended
the states and the EPA to consider the zero-discharge mandate,!*?
the prohibition on discharging ‘‘toxic pollutants in toxic
amounts,”’'? and the ‘‘responsibilities and rights of the States
to prevent, reduce, and eliminate pollution,’’!?! in developing the
ICS:s. .

In addition to Congress’ obvious intent to use Section 304(1)
to achieve a reduction in the amount of toxic pollutants being
discharged into polluted bodies of water, Congress’ statements
on toxic pollution and its then proposed amendments to the
CWA are an indication of its desire that Section 304(1) reduce
and eliminate toxic hot spots. The Senate referred to the toxic
pollution problem as a ‘‘new, more subtle problem.’’'%

In the 1972 amendments to the Clean Water Act, Congress
recognized the pervasiveness of toxics when it set as national
policy that toxic discharges in toxic amounts be prohibited.
The legislation reported by the Committee brings us closer to
that goal by . . . the establishment of a ‘‘beyond-BAT’’ pro-
gram which will require direct dischargers to install more strin-
gent cleanup technology if the best available technology [BAT]
requirements set by EPA are not sufficient to meet State water
quality standards because of toxic pollutants.'®

- In describing the 1987 amendments, Senator DeConcini stated
that the bill ‘‘tightens controls on toxic discharges in areas where
traditional methods of control have not been successful.’’'?* Sen-
ator Moynihan, in the floor debate on the 1987 amendments to
the Clean Water Act, submitted the following information for
the legislative record:

There are two primary approaches to controlling water pollu-
tion under the Clean Water Act. The first is to measure the

s H.R. Conr. Rep. No. 1004, 99th Cong., 2d Sess. 128 (1986) [hereinafter H.R.
Conr. Rep. No. 1004].

" 33 U.S.C. § 1251(a)(1)(1986).

2 Id. § 1251(a)(3).

" Id. § 1251(b).

2§, ReP. No. 50, 99th Cong., 1st Sess. 3 (1985).

» .

14 133 ConG. REc. S 1014 (Jan. 21, 1987).
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quality of water into which pollutants are being released, to
determine which industries are responsible for the pollution
and to require those parties to reduce their discharges by the
amount needed to make the water at least ‘“‘fishable and
swimmable.”” The second is simply to require all industries to
reduce their discharges to a predetermined level, based on the
best pollution control that is economically achievable. The
latter, “‘best available technology’’ (BAT) standards has been
the exclusive method of regulation thus far, due to the tech-
nical difficulty of water-quality based permitting.

However, it has become clear that in certain areas, the water
may remain unacceptably contaminated with toxic pollutants
even after all the industries have applied BAT.

The conference report requires EPA to develop guidelines
for use by states in identifying those areas. . . .

States then would have another two years to develop indi-
vidual control strategies ‘‘to further limit pollution from point
sources. . . .'’!%

The Conference Report indicates:

States must identify those water bodies ... which will not
meet State water quality standards because of toxic pollutants
after the implementation of BAT, new source performance
standards and pretreatment standards . ... The State’s pro-
posed reduction in toxic discharges, in combination with other
controls . . . must achieve the applicable water quality standard
as soon as possible . . . .!%

Similarly, the House indicated that ICSs were to be devel-
oped and implemented ‘‘to achieve compliance with applicable
water quality standards where it is determined that such com-
pliance will not result from the application of best available
technology and best conventional technology.’’!¥

In floor debates on the CWA amendments, Representative
Roe State that ‘‘[t]he bill also contains a provision establishing
a procedure for the EPA to address the problem of toxic hot
spots . ... EPA will require pollution controls beyond those
associated with installation of best available technology, to re-
duce and eliminate these toxic hot spots.’’'2

15 Id. at S 1029 (emphasis added).

12 H.R. Conf. Rep. No. 1004, supra note 116 at 129.
7 H, Rep. No. 189, 99th Cong., Ist Sess. 6 (1985).
' 133 Cong. Rec. H 174 (Jan. 3, 1987).
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Obviously Congress intended that the discharge of toxic pol-
lutants into receiving waters was to be reduced and eliminated,
even if additional controls were required to achieve that goal.
The practice of allowing a discharger to use the receiving waters’
dilutional capacity does not ‘‘tighten controls on toxic dis-
charges’’;'® does not comprise ‘‘pollution controls beyond . . .
BAT?’’13° or ““more stringent cleanup technology’’;*! nor does it
“further limit pollution.’’!32

Since neither Congress nor the EPA has defined the word
“reduction’’ as having any special meaning, the plain meaning
rule requires the term to be construed in the manner used.'®
The contemporaneous construction of the term by the EPA
indicates that the agency equates ‘‘reduction’’ with ‘‘removal’’
and ‘‘pretreatment’’: ‘‘Removal means a reduction in the
amount of a pollutant in the POTW’s effluent or alteration of
the nature of a pollutant during treatment at the POTW .. ..
Removal as used in this subpart shall not mean dilution of a
pollutant in the POTW.’>"* ‘‘Pretreatment means the reduction
of the amount of pollutants, the diminution of the pollutants,
or the alteration of the nature of pollutant properties in waste-
water prior to or in lieu of discharging or otherwise introducing
such pollutants into a POTW.””'¥ In addition, the EPA prohibits
the use of dilution as a substitute for treatment: ‘‘No Industrial
User shall ever increase the use of process water, or in any other
way attempt to dilute a discharge as a partial or complete
substitute for adequate treatment to achieve compliance with a
Pretreatment Standard or Requirement.’’!3¢

The Courts have routinely recognized the term ‘‘reduction”
as requiring the removal or a decrease of pollutants in the
effluent.'” ‘“‘Congress explicitly recognized that reduction of the

12 See supra note 124 and accompanying text.

13 See supra notes 123, 125, 127-128 and accompanying text.

Bl See supra note 123 and accompanying text.

132 See supra note 125 and accompanying text.

3 Watt v. Alaska, 451 U.S. 259, 265 (1981) (*‘[Tlhe starting point in every case
involving construction of a statute is the language itself. [The plain meaning rule] . . .
is ‘rather an axiom of experience than a rule of law and does not preclude consideration
of persuasive evidence if it exists.””’ (Citations omitted)).

14 40 C.F.R. Section 403.7(a)(1990).

s Id. at § 403.3(q).

e [d. at § 403.6(d).

1w See Texas Mun. Power Agency v. Adm'r of EPA, 836 F.2d 1482 (5th Cir.
1988); National Ass’n of Metal Finishers v. EPA, 719 F.2d 624, 651 n.38 (3rd Cir.
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amount of effluents - not merely their dilution or dispersion -
is the goal of the CWA. "3

In testimony before the Subcommittee on Air and Water
Pollution, Committee on Public Works, on March 15, 1971,
regarding the then-proposed Senate amendments to the Federal
Water Pollution Control Act, William D. Ruckelshaus, then
Administrator of the Environmental Protection Agency, stated:

We have closely studied the provisions of the Clean Air Act,
as amended last year, and have endeavored, to the extent
appropriate, to make the terminology and the administrative
and regulatory approaches of our own proposals consistent
with that act. This is in accord with the concept underlying
the establishment of EPA-a consistent and unified approach
to environmental problems.!*®

With EPA’s attempt to maintain consistency with terms be-
tween the two acts, court cases interpreting ‘‘reduction’’ under
the Clean Air Act are appropriate in construing the term as used
in the CWA. In NRDC v. U.S. E.P.A.,'* the court recognized
that the Clean Air Act ‘“‘intends a policy of nondegradation

. 13141

This ‘‘tall stack’’ approach represents a form of ‘‘dispersion
enhancement technique’’ . . . [which] are techniques to reduce
concentrations of pollutants not by reducing the quantities of
pollutants emitted into the air . . . but rather by increasing the
dispersion of pollutants throughout the atmosphere. The use
of dispersion techniques is at odds with the nondegradation
policy. !4

In Big Rivers Electric Corp. v. E.P.A.,'® the court stated
that ‘[the] national policy is to reduce air pollution.”’'** The

1983), rev’d on other grounds sub nom. Chemical Mfgrs. Ass’n v. NRDC, 470 U.S.
116, 125 (1985) (discussing Congress’ rejection of dilution as treatment for pollution);
Hercules, Inc. v. EPA, 598 F.2d 91, 108 n.30 (D.C. Cir. 1978).

18 Texas Mun. Power Agency v. Adm’r of EPA, 836 F.2d at 1488.

» Hearings on S. Before the Subcomm. on Air and Water Pollution of the Senate
Comm. on Public Works, U.S. Senate, 92d Cong., st Sess. 4 (1977)statement of Hon.
William Ruckelshaus, Administrator, EPA).

o 507 F.2d 905 (9th Cir. 1974).

wi Id, at 913,

w2 Id,

s 523 F.2d 16 (6th Cir. 1975).

e Id, at 22,
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court quotes NRDC v. E.P.A.'% for authority that emission
limitations in a state plan are regulations of the composition of
pollutants emitted into the ambient air. The Big Rivers court
then defined composition as the ‘‘kind and amounts of its con-
stituents.’’% The court in Big Rivers would not permit the
approval of a State Implementation Plan ‘‘which might be con-
strued to permit a source of pollutant emissions to continue
operating . . . without the application of one or more systems
which control the ‘kind and amounts’ of its air contaminant
emissions’’ because of the conflict with the nondegradation pol-
icy.1#

Finding intermittent controls similar to ‘‘tall stacks,”’ the
court in Kennecott Copper Corp. v. Train,' indicated that they
‘““may only disperse the pollutant rather than reduce it . ...
Neither assures a reduction in the quantity of the pollutant
eventually emitted.”’'* In refuting Kennecott’s argument ‘‘that
use of a tall stack reduces ground level concentration or ‘‘di-
lutes’’ the pollutant and therefore is not inconsistent with a
policy of nondegradation of air quality,”’ the court stated that
the argument ‘‘ignores the undeniable fact that a tall stack does
nothing to reduce emissions because it introduces all of the
pollutant into the atmosphere.’’'%

Congress’ use of the term ‘‘reduction’’ in the Section 304(1)
language!s! and the sequence's? set out for the states and the
EPA to implement the paragraph, logically leads to the conclu-
sion that a reduction in the amount of toxic pollutants was the
desired result. This position is fortified by the references cited
in the legislative histories for the 1972 and 1987 amendments.!*?
Further, since neither Congress nor the EPA gave a special
meaning to the term ‘‘reduction,”’ contemporaneous construc-

15 489 F.2d 390 (5th Cir. 1974), rev’'d on other issues sub nom, Train v. NRDC,
Inc., 421 U.S.60 (1975). 142(A) Big Rivers, 523 F.2d at 21.

“s Big Rivers, 523 F.2d at 21.

% Id. at 22.

s 526 F.2d 1149 (9th Cir. 1975).

“ Id. at 1155.

% Jd. at 1154 n.20. The CWA’s antidegradation policy would require a similar
holding since a MZ and or a ZID do ‘“‘nothing to reduce” pollutants ‘‘because [they]
introduce all of the pollutant into the’’ receiving waters. See supra notes 107, 142 and
accompanying text.

5t 33 U.S.C. § 1314(2)(1)(C)(1988).

152 See supra note 117 and accompanying text. v

15 See supra note 118-132 and accompanying text. '
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tion of the term by Congress, the EPA and the courts, both in
CWA and Clean Air Act litigation, supports the conclusion that
“reduction’’ means decreasing the amount of pollutants being
discharged. It follows then that the EPA’s approval of the MZ
and ZID to meet the requirements of Section 304(1)(1)(D), is
inconsistent with the paragraph, and is contrary to the overall
goals of the CWA.,

F. Dilution is not the Solution

In adopting the amendments to the CWA in 1972, Congress
made clear its position on the use of dilution as a solution to
water pollution problems. ‘‘The Conference substitute specifi-
cally bans pollution dilution as an alternative to waste treat-
ment.”’'5* Further, the amendments of 1972 changed the focus
of the Act from determining how much pollution a receiving
body of water could handle to determining how much pollution
could be reduced at the source.!ss

Water quality standards, in addition to their deficiencies in
relying on the assimilative capacity of receiving waters, often
cannot be translated into effluent limitations . . . because of
the imprecision of models for water quality and the effects of
effluents in most waters.

Under this Act the basis of pollution prevention and elimina-
tion will be the application of effluent limitations. Water qual-
ity will be a measure of program effectiveness and performance,
not a means of elimination . . . .'%

In Congress’ mandate to the EPA, it bans the use of stream-
flow regulation ‘‘as a substitute for adequate treatment or other
methods of controlling waste at the source.”’’” If the EPA
desires to use streamflow regulation for water quality control it
must convince Congress of the appropriateness of such action.!s
However the Conference Report indicates that such regulation
may be implemented only in regard to non-point sources.'?®

1 H.R. Conf. Rep. No. 93-1465, 92d Cong., 2d Sess., reprinted in 1972 U.S.
Cope ConG. & ADMIN. NEws p. 3668, 3778. [Hereinafter ‘‘H.R. Conf. Rep. No. 92-
1465'].

55 §. Rep. No. 414, 92d Cong., Ist Sess., reprinted in 1972 U.S. Cope ConNG. &
ApM. NEws, 3668, 3675.

%6 Id.

w33 U.S.C. § 1252(b)(1)(1988).

158 33 U.S.C. § 1252(b)(3)(1988).

% H.R. Conf. Rep. No. 92-1465, 3668, 3778.
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Both the EPA and the courts have consistently taken the
position that dilution may not occur in the treatment process
prior to discharge to the receiving waters, especially when the
pollutants are toxic. An explanation for this position is provided
in Texas Mun. Power Agency v. EPA:'®

At first blush, it may be unclear why dilution can be a prob-
lem. One might believe that the proper goal of a treatment
system is to produce water ‘‘so clean’’ that pollutants are
present in only immeasurably small amounts. This is usually,
but not always the case. Certain pollutants are dangerous even
in immeasurably small concentrations. In addition, many pol-
lutants accumulate, rather than biodegrade, when discharged
into the environment. Even if the amount of non-biodegrada-
ble wastes in each discharge is immeasurable, the long-term
effects of accumulation may be significant . . . . On the prob-
lem of dilution the EPA stated when proposing these regula-
tions: [40 C.F.R. 122.45(h) (1986) (Internal Waste Stream Rule)]
There is a distinct possibility . . . that plants may be able to
meet the limits for toxic organics through dilution unless the
compliance point is at-the-source, rather than end-of-pipe .

We believe it is important that this not occur. The strong
policy of the [CWA] is that pollutants be removed, not diluted

161

In Cerro Copper Products Co. v. Ruckelshaus,'* the court up-
held the EPA’s regulations on removal credits saying: ‘‘removal
credit will be granted only for the actual removal of the pollutant
mass by the POTW, not for a reduction in the concentration of
the pollution through dilution of the wastewater . . . .”’'3

The court further stated:

The POTW must actually remove the pollutant mass from the
wastewater and removal credits are not to be granted for simple
dilution, i.e., increasing the volume of water and thereby de-
creasing the number of pollutants per unit of water. Congress,
in enacting the Clean Water Act, intended above all to remove
pollutants from the Nation’s waters, not to dilute the pollu-
tants by introducing them into larger bodies of water.'#

1 836 F.2d 1482 (Sth Cir. 1988).
 Id. at 1489, n.38.

'@ 766 F.2d 1060 (7th Cir. 1985).
1 Id. at 1063.

16 Id. at 1069.
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Congress has explicitly prohibited the use of dilution as a solu-
tion to a water quality problem and both the EPA and the
courts have recognized Congress’ position. The court in Texas
Mun. Power Agency v. EPA'® stated ‘‘[t]he strong policy of the
[CWA] is that pollutants be removed, not diluted.’’'% Therefore
EPA’s approval of MZ and ZID to correct a water quality
problem is inconsistent with its knowledge of Congress’ intent.
Further such approval is contrary to the Act itself. ‘‘If the intent
of Congress is clear, that is the end of the matter; for the court,
as well as the agency, must give effect to the unambiguously
expressed intent of Congress.”’’” ‘“The judiciary is the final
authority on issues of statutory construction and must reject
administrative constructions that are contrary to clear congres-
sional intent.’’!s®

Congress’ intent is clear: dilution may not be used as a
solution. The EPA has recognized that position in the past.!®
When an agency changes its mind or reverses its established
interpretation of a statute, the deference to be paid to that new
position is lessened absent adequate data and a reasoned analysis
to support the change. The court in NRDC v. E.P.A." recited
instances where the EPA has spoken out against the use of
dilution to meet effluent limitations and water quality standards
in several of its regulations. It follows then that the agency’s
approval of the use of MZ and ZID is contrary to the congres-
sional intent, and is inconsistent with its prior positions on the
use of dilution to meet water quality standards and effluent
limitations.

CONCLUSION

The long-term practical effect of the EPA’s approval of the
ICS using. dilution to meet water quality standards and effluent
limitations is that the authority to require the best available
treatment and to implement pollution prevention programs is

165 836 F.2d 1482 (5th Cir. 1988).

1% Id. at 1490, n.38 (quoting 48 Fed. Reg. 7056 (1983)).

¢ Chevron v. NRDC, Inc., 467 U.S. 837, 842 (1984).

1% Jd, at 843, n.9. See also State of Oklahoma v. EPA, 908 F.2d 595, 599 (10th
Cir. 1990); NRDC v. U.S. E.P.A., 790 F.2d 289, 297 (3rd Cir. 1986).

% See BAT requirements, 40 C.F.R. § 125.3(t); Pretreatment Requirements, 40
C.F.R. § 403.6(d); Removal Credits, 40 C.F.R. § 403.7(axi); and Internal Waste Stream
Rule, 40 C.F.R. § 122.45(h).

1 790 F.2d 289 (3rd Cir. 1986) cert. denied, 479 U.S. 1084.
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significantly impaired. States must now compete with each other
to offer the greatest discretion to increase end-of-pipe concen-
trations. States with coastlines and large lake resources are under
economic development pressure to allow new MZ and new ZIDs
into these water bodies. More than any other single thing ap-
proved by the EPA, the use of MZ and ZID defeats the goal of
clean water within the United States.

Since EPA continues to approve and encourage the use of
MZs and ZIDs to meet water quality standards and effluent
limitations, either the courts or Congress must take affirmative
action to clearly establish that the CWA prohibits such use.
Until the EPA’s position is corrected, the goal of zero-discharge
will never be met and the agency can continue to ignore the
Congressional mandate by using euphemisms to disguise its ac-
tions.

Linda Stowers
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