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ABSTRACT

This study is conducted so as to evaluate Sunni Islamic perspectives
concerning the medical issue known as Disorders of Sex Development (DSD).
DSD is defined as a congenital condition in which development of
chromosomal, gonadal or anatomical sex is atypical. It is a condition in which
sex ambiguity occurs and can be detected within the scope of biological
distraction. This issue is crucial since it severely impacts upon the identity of
the patients and will lead to lower quality of life if the case is not managed in
the best way.

In Islam, these issues are typically considered in the context of khundthah
(hermaphroditism), which remained unchanged in nature. However, current
biomedical technology has increased our insight into this complex condition.
Biomedical studies have appeared to provide a large amount of information on
abnormal human biological development. However, the connection between
these two fields has been given little attention. Dynamism of Islamic
perspectives is required to resolve biomedical issues over gender ambiguity.

This research sets out, in order, to: i) conduct an in-depth research study from
Islamic perspectives on cases related to sex ambiguity in terms of various types
of khuntha and associated gender assignment by taking into account the type
and the extent of the condition of DSD the patient is currently being faced with;
i) identify the Islamic bioethical underpinnings for DSD conditions affecting
gender assignment, treatment and the decision-making process; and iii)
determine the need for the involvement of Muslim scholars in a multidisciplinary

team to manage patients with DSD.

As cultural context is inseparable from biomedical ethics, this study is
conducted by acknowledging its regional context of South East Asian especially
in exploring the latter objective in Malaysia, Indonesia and Singapore. The data
is collected through analysis of written material, in-depth interviews and

guestionnaires. The findings show the connection between khundthah and



DSD and the underlying concept of Islamic biomedical ethics opens a way to
progressively move with current biotechnological findings on human biological
development. It also becomes a tool in managing Muslim patients with DSD
with regard to the gender assignment, the treatment and the decision-making

process with the involvement of Muslim scholars in a multidisciplinary team.
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Medical Terms

ablation

aldosterone

androgen

androgen insensitivity

syndrome

anti mullerian duct
hormone

autosome
clitoroplasty
chordee

congenital adrenal
hyperplasia

cortisol

gender dysphoria

genotype

gonad

gonadectomy

gonadoblastoma

removal or destruction of tissue by surgery,
heat, hormones, or other drugs

a steroid hormone that is synthesized and
released by the adrenal cortex and acts on the
kidney to regulate salt (potassium and sodium)
and water balance

one of a group of steroid hormones,

including testosterone and dihydrotestosterone,
that stimulate the development of male sex
organs and male secondary sexual
characteristics

a disorder in which the body does not react
to androgens because of structural
abnormalities in androgen receptors

hormone that suppresses the growth of the
Mdillerian duct

any chromosome that is not a sex chromosome
surgical reduction of the clitoris
abnormal curvature or angulation of the penis

a family of autosomal recessive genetic
disorders

a steroid hormone

a condition in which an individual belongs to
one gender on the basis of physical
appearance and genetics but identifies
psychologically with the other gender

genetic constitution of an individual or group

a male or female reproductive organ that
produces the gametes; ovary and testis

removal of an ovary or a testis

a rare tumour that is made up of more than one
type of cell found in the gonads (testicles and
ovaries)
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hypogonadism
hypospadias

karyotype

klinefelter syndrome

minor patient

mosaicism

neonate

oestradiol

oestrogen

phenotype
phimosis
pituitary gland

seminal vesicle

testosterone
thelarche

turner syndrome

vaginoplasty

clinical syndrome that results from gonadal
failure and can cause issue of fertility

a congenital abnormality in which the opening
of the urethra is on the underside of the penis

characterization of the chromosomal
complement of an individual or a species
including number, form and size of the
chromosomes

a genetic disorder in which there are three sex
chromosomes, XXY, rather than the normal XX
or XY

children and infant patients

an individual or cell cultures having two or
more cell lines that are karyotypically or
genotypically distinct but are derived from a
single zygote

an infant at any time during the first 28 days of
life

major female sex hormone produced by the
ovary

one of a group of steroid hormones that control
female sexual development, promoting the
growth and function of the female sex organs
and female secondary sexual characteristics

observable characteristics of an individual
narrowing of the opening of the foreskin
master endocrine gland

either of a pair of male accessory sex glands
that open into the vas deferens before it joins
the urethra

principal male sex hormone
breast development

a genetic defect in women in which there is
only one x chromosome instead of the usual
two

surgical reconstruction of the vagina
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Arabic Words

‘usaliyyan

‘adl

‘alamat

adillah al-ahkam
ahkam

ahkam al-mufassal
ahkam al-mujmal

ahkam al-mujmal wa al-
mufassal

ahl al-khibrah
ahliyyah
ahliyyah al-ada’ al-gasirah

ahliyyah al-wujab al-
kamilah

ahliyyah al-wujab al-
naqisah

al-ahkam al-fighiyyah
al-akhlaq

al-athar

al-’i‘tigadiyyat
al-ma ‘tah
al-mahkdam fih

al-mushtarak

most extreme result of excessive androgen
production

experts in the discipline of principles of Islamic
jurisprudence

social justice

signs

proof of injunctions

rulings or

detailed injunctions
comprehensive injunctions

comprehensive and detailed injunctions

experts
competence
deficient executive capacity

complete receptive capacity

imperfect receptive capacity

legal injunctions
ethics

a narration by a Companion or a Follower recorded based
on his verbal or action

beliefs
a person with learning and cognitive disability
the subject-matter of ruling

homonym
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al-qawa ‘id al-lughawiyyah
al-safih

al-shari‘ah al-islamiyyah
al-tabi‘m

asl

‘am
buliigh
dardrah
dardariyyat
diya

far’

figh

fugaha’
hadanah
hajiyyat

halal

haram

haqq

hibah

hujjah

hukm

hukm al-mabal

‘ibadah

linguistic methodologies
unintelligent person
Islamic law

the followers

original

one of the elements of giyas: an original case on which its
ruling is given in the text and analogy seeks to extend it to
a new case.

general
puberty
Dire need
necessities
waste

one of the elements in qiyas; a new case that requires
determination of Islamic rulings

understanding, comprehension or science of
understanding Islamic law

Muslim jurists

custody

complimentary

praiseworthy

blameworthy; forbidden

rights

gift

proof

ruling/law

ruling attributed to the urinary tract

worship
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ifima’ consensus of Muslim jurists
illah ratio legis

ijtihad effort of a jurist makes in order to deduce the law, which is
not self-evident, from its sources

ilm knowledge

isnad chain of transmission
istihsan juridical preference
istishab presumption, continuity
istislah public interest

khas specific

khilafah trusteeship

khuntha hermaphrodite
khuntha mushkil intractable khuntha
khuntha wadih discernible khuntha
mafhdm mukhalafah divergent meaning
mafsadah harm

makrah discouraged

mahkum alayh the person whose act invokes a ruling or a ruling requires

him to act in a prescribed manner
manddb recommended

maslahah consideration of public interests by preserving the faith,
mind, life, progeny and wealth either through protecting
them or avoiding harms

mubah permissible

mujtahid/mujtahidin a person or a group of people who exercises independent
reasoning (jjtihad) in the interpretation of Islamic law

munasib appropriate
mundabit constant
muta ‘addiy transferable
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qganun

qat'i al-thubdit
qiyas

rushd
sahabah
salah
tahsiniyyat

takhrij al-hadith

tawatur

tawhid

usdal al-figh
wajib

zannr al-thubdat
zimmah

zuhr

law

definitive state

analogical reasoning

prudence

Companions of the Prophet Muhammad
prayer

embellishment

a method of validating the chain of transmitters and
grading the authenticity level

verbal perpetuation

unity

principles of Islamic jurisprudence
obligatory

speculative proof

the covenant of God

visible
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TRANSLITERATION

All Arabic words are transliterated based on original spelling (not on
pronunciation) except for Anglicised places name such as Beirut and Mecca. It
is based on Brill's simple Arabic transliteration system with some adaptations.
The name of ‘Abdullah also is not transliterated in the specified way, i.e. ‘Abd
Allah, to avoid any confusion with the single word of Allah. Other than that,

transliteration is used.

Arabic Transliteration Example Example
(Arabic) (Transliteration)
Consonants
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Double

. double letter dardriyyah

Ly9,0

All transliterated words including name of the books are italicised, except for:

1. The names of people.
2. The most common used words such as the Qur’an, Hadtth, Sunnah
and shart ah.

Qur’anic References

When reference is made to the Qur’anic text, the reference will indicate the
name of Sdrah (Chapter), number of Sdrah and number of verse without the
publication as the details of the verse are consistent in all publications. While
the translations vary from one to another, the researcher refers to the
translation based on ‘Abdullah Yusuf ‘All, The Holy Qur'an Text, Translation
and Commentary, New Revised edn (Brentwood: Amana Corporation, 1989).
The variation is due to several factors including multiple definitions of an Arabic
word depending on the context. Self-translation will be mentioned if it is

required.
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1. INTRODUCTION

1.1. Introduction

The relationship between science and religion is complex. Based on various scholarly
analyses, divine revelation is sometimes being integrated with human scientific
advancement or is perceived as complementing each other or even conflicting
between one against the other. There are numerous efforts in assessing the role of
religion in the development of modern science. Islam is not excluded from this
discussion. History has recorded since ancient civilisations, like in Mesopotamian,
Egyptian and Greek civilisations, that Muslim scholars have made respectable
contributions in various fields of natural science such as in astronomy, mathematics,
astrology and medicine. Those fields have been closely linked with the content of the
Qur’an, the main source of Islamic teachings, as well as the Hadith. Today, as Islam
highlights the importance of health in the lives of individuals, the debate encompasses

both the legal and ethical juridical approach of Islamic rulings within biomedical issues.

Islam is governed by shari‘ah, a divine set of principles and guidance, which is usually
known as Islamic law. The dimension of shari*ah implies two aspects, firstly as a legal
ruling and secondly as a moral code. Both of them are very much related to the
discussion on biomedical issues.! Hence, shari‘ah will be studied thoroughly as it is
the primary tool for Muslims’ engagement with modernity.? It is best to state that the
term ‘Islamic perspectives’ within this research will be confined to the theological base
of Islamic teachings. The word ‘perspectives’ may imply the state of ‘understanding
how important things are in relation to others’.2 In order to achieve this understanding,
the discussion from theological viewpoints will serve as the most fundamental element.
It is hoped this Islamic theological understanding will provide a structural overview in

discussing a particular medical context that can be adapted later in broader context

! Aasim I. Padela, 'Country Report: Islamic Ethics: A Premier', Bioethics, 21 (2007), 169-178, p. 171.

2 Aasim 1. Padela, 'Islamic Bioethics: Between Sacred Law, Lived Experience and State Authority",
Theoretical Medicine and Bioethics: Philosophy Medical Research and Practice, 34 (2013), 65 — 80, p. 67.

8 Oxford Paperback Dictionary and Thesaurus, ed. by Maurice Waite and Sara Hawker, 3 edn (New York:
Oxford University Press, 2009), p. 682.
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within various backgrounds of cultures, policies, practices and values among Muslim

societies.

The Qur’an and Hadith are the primary sources of shari’ah. These divine revelations
provide appropriate essential references related to numerous issues including that of
human creation and gender. Besides, ‘iima‘ (consensus of Muslim scholars), is
regarded unanimously by the Companions, the followers (al-tabi‘in) and Muslim jurists
as the proof (hujjah) in Islamic Law.* The delineation of ’jma‘ as consensus among
jurists (fuqaha’) after the demise of the Prophet regarding a specific issue at a specific
time is also reflected in the collective decision (fatwa) made by contemporary scholars
on current issues.® Hence, these three sources, apart from other forms of jjtihad will
become the basis of discussion from the Islamic point of view on a particular medical

condition in this research.

Being a researcher at a federal governmental department, the researcher was referred
to by some doctors for a few complicated cases on gender ambiguity to be analysed
from the Islamic perspectives. This triggered the researcher’s inquisitive mode to
explore more on this subject, particularly from the scope of the principles of Islamic
jurisprudence. Thus, this study is conducted to evaluate Islamic perspectives
concerning the medical issue known as Disorders of Sex Development (DSD). DSD is
defined as a congenital condition in which development of chromosomal, gonadal or
anatomical sex is atypical.® It is a condition in which sex ambiguity occurs and can be
detected within the scope of biological distraction. DSD can occur with or without
ambiguous genitalia, disjunction of internal and external sex anatomy, incomplete
development sex anatomy, sex chromosome anomalies, disorder in gonadal
development (the development of ovaries and testes) or a mixture of two or more of
these factors.” Modern biomedical technology has increased our insights into this

complex condition. This issue is crucial since it severely impacts upon the identity of

4 Badr al-Din Muhammad ibn Bahadur Al-Zarkashi, al-Bakr al-Mufiz fi *Usiil al-Figh (the Vast Explanation
of the Principles of Islamic Jurisprudence), ed. by ‘Ammar Sulayman al-Ashgar, vol. 4 (Al-Ghardaqah: Dar al-
Safwah, 1988), p. 441.

5 Badr al-Din Muhammad ibn Bahadur Al-Zarkashi, p. 436.

5 1. A. Hughes, 'Disorder of Sex Development: A New Definition and Classification', Best Practice &
Research Clinical Endocrinology & Metabolism, 22(1) (2008), 119 — 134, 120.

7 Consortium on the Management of Disorders of Sex Development, Clinical Guidelines for the
Management of Disorders of Sex Development in Childhood (North America: Accord Alliance, 2006), p. 2
<http://www.dsdguidelines.org/htdocs/clinical/index.html> [accessed 12 december 2014].
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the patients and will lead to a lower quality of life if the case is not managed in the best
way. Apart from gender identity, some patients with DSD may experience sexual
attraction to others of the same gender as they were raised as; and hence be
considered as “homosexuals” or they may have been behaving as the opposite gender

from which they were initially raised to be.

1.2. Importance of the Study

A study by Goniil Ocgal in 2011 indicates that one in every 4500 births has abnormality
in his/her genital appearance, inclusive of those cases residing in Muslim countries;
the nature of the abnormality being dependent on the type of the DSD affecting the
individuals concerned.® A study in Egypt between 1966 and 2009 shows that out of
28,735 patients registered at the Medical Genetics Centre, 908 patients were
confirmed clinically as DSD cases.® While in Turkey, between 1983 and 2002, there
were 70 recorded cases of Congenital Adrenal Hyperplasia (CAH) problems, with CAH
being one of DSD conditions.’® Over a five year period of experience, Sudan’s
Paediatric Endocrinology Clinic also carried out a study on DSD among Sudanese

children. It is reported that 156 cases were observed in this research.!

In Malaysia, the data on DSD has not been properly recorded and even data on CAH,
which is the most prevalent type of DSD in Malaysia, is limited.*> However, in 1994, a
study done using the birth rate at the Maternity Hospital and the patients referred to
the Paediatric Endocrine Unit of Kuala Lumpur Hospital shows that there are CAH
cases at 1: 3,000.** While in Indonesia, 347 patients of gender ambiguity were
evaluated clinically by the Sexual Adjustment Team at Central Java Hospital between

8 Goniil Ogal, 'Current Concept in Disorders of Sexual Development', Journal of Clinical Research in
Pediatric, 3 (2011), 105 p. 105.

® Rabah M. Shawky and Sahar M. Nour EI-Din, 'Profile of Disorders of Sexual Differentiation in the
Northeast Region of Cairo, Egypt', Egyptian Journal of Medical Human Genetics, 13 (2012), 197-205, p. 197

10 Hiisoyin Ozbey and others, 'Gender Assignment in Female Congenital Adrenal Hyperplasia: A Difficult
Experience', BJU International, 94 (2004), 388-391, p. 388.

11 M. Abdullah and others, 'Disorder of Sex Development among Sudanese Children: 5-Year Experienced of
A Pediatric Endocrinology Clinic', Journal of Pediatric Endocrinology & Metabolism, 25 (2012), 1065-1072, p.
1065.

12 Wan Noor Hayati Wan Alias, ‘Malaysia Tiada Data Lengkap Khunsa (Malaysia Does Not Have a
Complete Database on Hermaphrodite)’, Berita Harian, Laporan Eksklusif BH, 8 March 2015; Subashini
Chellapah Thambiah and others, ‘Clinical Presentation of Congenital Adrenal Hyperplasia in Selected
Multiethnic Population’, Malaysian Journal of Medicine and Health Science, 11 (1) (January 2015), 77-83, p.
78.

13 Subashini Chellapah Thambiah and others, p. 82.
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1989 and 2010.** In general, these research indicate that the number of people with
this condition in Islamic countries is not low. The challenges facing those with this
malaise involve gender assignment or reassignment, a decision making process, the

time required and method of treatment itself.

These phenomena raise numerous questions among many Muslim physicians,
patients, parents/guardians as well as the community in general on how to address
this issue in the light of Islamic perspectives. In Islamic tradition, there is a condition
known as khuntha (hermaphrodite) which is identified based on the ambiguity of one’s
genitalia. Initially, the importance of dealing with this circumstance is because the
determination of gender influences most parts of a Muslim’s life including religious
obligations and his/her social life. Furthermore, by looking into the discussion of
khuntha in Islam, medico-legal and ethical issues may be mitigated from Islamic
perspectives hence giving more options for the physicians to deal with Muslim patients
with DSD. At the societal level, this study is essential in order to provide better and
accurate information on khuntha and DSD, thus unlocking ways for social and moral

support to patients and their families.

1.3. Issues in Islam and Disorders of Sex Development

Presently, biomedical research does not merely look into the physical genitalia when
it comes to gender issues, but also includes disjunction of internal organs as well as
chromosomal factors which covers broader aspects than previously have been
discussed by the classical Muslim scholars. Hence, the first question here is, is it
possible to define DSD as khuntha? And, to what extent can the various types of DSD
be incorporated into the two types of khuntha, i.e. khuntha wadih (discernible

hermaphrodite) and khuntha mushkil (intractable hermaphrodite)?

Secondly, as soon as the patient is identified with having DSD, the diagnosis aspect
becomes the foremost action prior to following up with the necessary relevant clinical

procedures. The results will lead to gender assignment, then treatment will take place.

14 Annastasia Ediati, ‘Disorders of Sex Development in Indonesia: The Course of Psychological
Development in Late Identified Patients’ (Doctor of Philosophy, Diponegoro University, Semarang, Indonesia,
2014), p. 19.
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This raises another debate on how Islam views gender assignment for an infant or a
child, and gender reassignment for an adult. It is because Muslim jurists also had

outlined specific rules in determining gender for khuntha.

Thirdly is the query of the authority that a particular person has in making such
decision. Conflict may arise between the doctors, adult patients, parents or guardians
of a child or even among religious experts who are expected to advise on the Islamic
point of view, because all of them have their own cultural, practical and religious beliefs
at the back of their minds. In the minor (infant) patients’ circumstance, the concern is
related to the child rights and to what extent Islam is compatible with current civil law

and medical practice on the procedure to be followed for DSD.

The greatest challenge for the physicians is to provide adequate treatment for the
patients. A deep analytical review is also required over the question of hormonal and
surgical treatments. Those treatments may sometimes lead to ineffective results due
to unpredictable effects and the varying conditions of the patients. In order to minimise
the risks, physicians are still trying to identify the best technique and the appropriate
time to provide the treatment. These decisions and procedures are also related to

ethical issues that can be resolved through Islamic underpinnings.

Therefore, this research focuses on the debate within the parameters of Islamic
perspectives since Islam has its own rules regarding the so called khuntha
circumstances. Referring to the basic sources of Islamic jurisprudence, classical
Muslim scholars have discussed this issue in terms of its definition and gender
assignment. They have also outlined how religious obligations, for instance, on how
prayers and inheritance should be conducted whilst the exact gender of the patient
cannot be determined. However, the researcher believes the discussions to be
engaged in should be expanded by considering the actual situation being faced by an

individual at that specific juncture of time.

1.4. Objectives and Aims

The ultimate aim of this study is to provide Muslim communities especially Muslim

scholars and medical practitioners with the necessary guidelines to handle DSD
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according to Islamic practices and principles. Hence, the objectives of this research
are:
a. to evaluate the relationship between khunidthah (hermaphroditism) and
associated gender assignment with the various types and complications of
DSD the patient is faced with;
b. to identify Islamic bioethical underpinnings for DSD conditions that affect
gender assignment, the decision making process and treatment; and
c. to determine the need for the involvement of Muslim scholars in

multidisciplinary teams to manage patients with DSD.

1.5. Scope of the Research

The focus of this research is on the theological framework of shari‘ah and its applied
concepts on the ensuing medical issues. This research is limited to the Sunni
methodology as it is legally upheld by the laws in Malaysia and is widely practiced in
Malaysia, Singapore and Indonesia, the three regional countries that will be studied.
The ShafimT school of thought within the Sunni perspectives will be given due
consideration, the other three schools of thought, which are Maliki, Hanafl and
Hanbalt, will be referred to if and when deemed necessary. The application of Islamic
jurisprudence as has been applied in Singapore and Indonesia as Muslim minority and
Muslim majority countries respectively will be observed. Issues of DSD in these
countries will be highlighted in a broad-spectrum while discussing them from the
Islamic perspectives. They will not be examined in detail to ensure this study is

contained within its main scope.

Meanwhile, this research on DSD conditions will observe the flexibility of Islamic
jurisprudence within the current medical issues surrounding the occurrence of DSD.
Therefore, a clear understanding of DSD is essential. However, this condition may
sometimes show overlapping characteristics, although in minor ways only. For
example, cases with psychological disorders having no clear evidence of any
biological disturbance do occur, but the discussion of the latter would involve an
altogether different scope of study. This research will not put any emphasis on that
area. In order to ensure the clarity of this critical periphery, a brief distinction between
these two phenomena will be explained in a later subtopic.

27



Apart from that, since the main focus is on Islamic laws, the thesis will reflect the needs
of Muslim patients and their families. Without ignoring the fact that Malaysia,
Singapore and Indonesia consist of multiple races and multi-religious communities;
time constraints should be given due consideration too. Therefore, this study will not
examine the actual experiences of Muslim patients. It will focus purely on the
theological underpinnings of Islamic law in relation to DSD. Other related aspects such
as psychological impacts will need further research. The case studies that are included
in this research are used to illustrate the complexity and its impact on the Islamic
approach to deal with the complexity of such matters.

This study is a preliminary groundwork demonstrating how the theoretical Islamic
principles in a few specific cases can be extended to be applied more generally in the
many varieties of DSD that appear. Although the points of view of experts were taken
into consideration throughout this research, more data needs to be collected to fully
understand the lived experiences of Muslim patients and families, physicians’
understanding and practice as well as social awareness of Islamic principles pertaining
to DSD.

1.6. Methodology

The study of religion is normally associated with a lack of a distinct methodological
approach and borrowed methods and rationales of study from various disciplines
within humanities and social sciences.'®> Research design is governed by research
philosophies, including ontological, epistemological, axiological and methodological
beliefs which are then can be interpreted with various frameworks of positivism, post-
modernism, empiricism, pragmatism and others. However, based on previous
research conducted elsewhere and up to this date, the researcher found that these
philosophies and the interpretive frameworks are incongruent with the domain of this
research, i.e., Islamic studies. While conducting related research, the researcher has
often employed the principles of Islamic jurisprudence in looking for solutions for any

matters which may arise. This was not an issue for such research because it was

15 Wade Clarke Roof, ‘Research Design’, The Routledge Handbookof Research Methods in the Study of
Religion, ed. by Micheal Stausberg and Steven Engler (London: Routledge, 2011), 68 — 70, p. 68.
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intended to seek Islamic rulings. The present research is not particularly designed to
deduce such rulings. Rather, it aims to evaluate the relationship between Islamic

perspectives and medical condition in a larger context.

The researcher employed a conventional research design which has been adapted to
an Islamic worldview. The main elements of conventional design within what is known
as a ‘research onion’ were preserved. The differences were on choices of alternatives
in looking for the appropriate philosophical basis and its interpretive framework, data
collection and data analysis. This is based on the proposal made by Waseem Gul as
presented in Figure 1. Research design is ‘the overall plan or strategy for achieving
the aim(s) of a particular inquiry.’'® It begins with philosophical assumption or
epistemology, which is important in the study of religion.'” It underlies the belief or idea
that inform our research, including, for example, on what knowledge available; what
constructs the body of knowledge; and what the sources of knowledge.*® Instead of
referring to conventional philosophy, the researcher refers to Islamic philosophy. This
transformation is comparable in other field of studies such as in management studies.
According to Azhar Kazmi, Islamic perspectives in management studies are an
emerging field of enquiry in academia.® He proposed broad contours of research
agenda, which is a framework to guide research activities in the management studies
from Islamic perspectives. Nonetheless, his proposal is general in its sense. Later,
Waseem Gul echoes Kazmi and provides more detail explanations on how this
philosophy can direct the goals of research and its outcomes.?® Gul named this
philosophy as Tawhidic paradigm, or the paradigm of the Oneness of God. This
philosophy is rooted in the very essence of the belief on One True God, Allah the
Creator and the All-Knowing, and the knowledge about Allah was sent down to His
Messengers through the Qur'an and Hadith. This forms the world view, which is

16 Wade Clarke Roof, p. 69.

17 Jeppe Sinding Jensen, ‘Epistemology’, The Routledge Handbookof Research Methods in the Study of
Religion, ed. by Micheal Stausberg and Steven Engler (London: Routledge, 2011), 40 — 53, p. 40.

18 Jensen, p. 41; John W. Creswell and Cheryl N. Poth, Qualitative Inquiry and Research Design — Choosing
Among Five Approaches (California: SAGE Publications Ltd., 2018), p. 49.

19 Azhar Kazmi, ‘Probable Differences among the Paradigms Governing Conventional and Islamic
Approaches to Management’, International Journal of Management Concept and Philosophy, 1(4) (2005), 263
— 289, p. 269.

20 Waseem Gul, ‘Strategy: Can a Research Methodology be Proposed from Islamic Sources of Knowledge?’
International Business Research, 12 (7) (2009), 83 — 95, p. 89.
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reflected in their individual and collective live. These operate in coherence and

synchronization to achieve the higher objectives of shari‘ah (magasid al-shari‘ah).

The philosophical assumption in qualitative study is conveyed through interpretive
framework in term of its central points, and how it informs the research problem,
research question, data collection and analysis, and interpretation.?! For example, in
a conventional structure, research based on epistemological belief may use
postpositivism or social constructivism as the interpretive framework. In this research,
following the Islamic philosophy, the working interpretive framework is Islamic law. By
considering this framework, the research problem was identified as presented in

subtopic 1.3 and subsequently developed along with the research objectives.

In achieving the objective of this research, a qualitative method has been used by
employing Case Study Design as the approach of inquiry. John W. Creswell and
Cheryl N. Poth mentions there are three variations of case study, namely, instrumental
case study, multiple or collective case study and intrinsic case study.?? Within this
research, an instrumental case study is employed by examining Disorders of Sex
Development (DSD) when evaluating and analysing Islamic perspectives. Creswell
and Poth argue that single case is most promising and useful compared to multi-
cases.?® Detailed descriptions of the case are presented through data collection and
analysis. Robert K. Yin recommends six types of information to collect, which are
documents, interviews, archival records, direct observation, participant observation

and physical artifacts. The first two sources were used in this research.?*

The researcher’s personal experience was utilized in conducting this research. The
researcher played her role as an insider researcher or emic, who Andrew H. van De
Ven referred to, as ‘a participant immersed in the actions and experiences within the
system being studied’.?® The researcher was a research officer at the Research

Division, Department of Islamic Development Malaysia (abbreviated in Malay as

21 John W. Creswell and Cheryl N. Poth, p. 73.

22 John W. Creswell and Cheryl N. Poth, p. 157.

23 John W. Creswell and Cheryl N. Poth, p. 159.

24 Robert K. Yin, Case Study Research and Application — Design and Methods (London: SAGE Publications
Ltd., 2018), p. 172.

%5 Andrew H. van De Ven, Engaged Scholarship (Oxford: Oxford University Press, 2007), p. 270.
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JAKIM — Jabatan Kemajuan Islam Malaysia). The experience of conducting research
pertaining to the issue of sex ambiguity from Islamic perspectives and dealing with the
real-life cases offered a better perspective for this particular study. The researcher
also engaged in a Shariah Expert Panel, Department of Islamic Development Malaysia
(JAKIM).?8 This is a platform where all research conducted should be presented for
further discussion and decision making by the members of the panel. An ‘insider
status’, in this situation, can help to build trust or rapport based on shared experiences

and values and make it easier to discuss any sensitive issue.?’

Philosophy Islamic law extended via

Islamic jurisprudence

* Induction Approach to theory
» Deduction development
* Abduction
* Mono-method qualitative
* Mono-method quantitative
Methodological choice + Multi-method qualitative
* Survey * Multi-method quantitative

* Mixed method simple
* Mixed method complex

* Archival research
* Case study
* Ethnography

* Action research
* Grounded theory
* Narrative inquiry
* Data collection and

data analysis

Strategies

* Cross-sectional
* Longitudinal

Time horizon

Techniques
and
procedures

Figure 1: The Research Onion from Islamic Perspectives

1.6.1. Data Collection

The data was collected in seeking the information required to fulfil the objectives of

this study, from interview and documents as presented below.

2 Department of Islamic Development Malaysia is a federal governmental department, which is responsible
for managing administration of Islamic affairs. More details of the Shariah Expert Panel and the Department of
Islamic Development Malaysia can be found in Chapter 7.

27 Janet Salmons, ‘Designing and Conducting Research with Online Interviews’, Cases in Online Interview
Research, ed. by Janet Salmon (United States: SAGE Publication, 2012), p. 16.
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1.6.1.1. Interview

The first method of data collection used in this research was semi-structured
interviews in which primary data were obtained. Interview are commonly used in
conducting qualitative research when some or occasionally all of the data are collected
through this method.?® Roof acknowledges that semi-structured interviews are
appropriate for the research under discussion in religious studies, since they combine
major questions asked of everyone with open-ended, exploratory questions.?® This
allowed the researcher to query in greater depth to obtain adequate information,
particularly from Islamic scholars in Malaysia, Singapore and Indonesia, and also from
medical practitioners in Malaysia. The advantages of selecting this method were that
it allowed qualitative data to be collected directly, it was flexible and eased

transformation of data.

Purposeful sampling was employed to identify respondents for the interviews. They
were selected from amongst experts with Islamic studies and medical backgrounds.
They were identified by their contributions to scholarship; either from published
documents or unpublished work, or their involvement with and contributions in
multidisciplinary team managing patients with DSD. Having been involved in the
Shariah Expert Panel, Department of Islamic Development Malaysia (JAKIM) for eight
years enabled the researcher to acquire substantial networking with both the medical

team and religious experts.

While it was difficult to identify Islamic scholars, who have relevant information or
experience in handling cases related to Islam and DSD, six Islamic scholars in
Malaysia were selected based on their expertise and knowledge, especially with
regard to Islamic biomedical ethics and gender discourse. One of them was female,
who was also among four respondents who were members of the Shariah Expert
Panel, Department of Islamic Development Malaysia (JAKIM). Among those members
are two mulftis, appointed by the Rulers of two different states in Malaysia, i.e. Federal
Territories and Pahang. Islamic scholars from Singapore and Indonesia were selected

by their authoritative positions in the respective countries. The choice was made to

28 Sharan B. Merriam, p. 87.
2 Wade Clarke Roof, p. 74.
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analyse the involvement of Islamic authorities in managing patients with DSD in order
to address the third objective of this study. The respondents were Mufti of Singapore
(at the time of interview — currently, new Mufti was appointed), members of Majelis
Ulama Indonesia (Council of Indonesian Scholars) and an officer at the Ministry of

Religious Affairs, Indonesia, all of whom were males.

Additional participants were six physicians from Malaysia that have specialised in
issues related to DSD. Unlike the Islamic scholars, all except one were female. They
included paediatric and adolescent gynaecologists, an endocrinologist, a geneticist, a
psychiatrist and a director at the Ministry of Health, Malaysia. All of them have
extensive clinical experience in various intersex syndromes. Each is a prominent
researcher in their areas of specialization. The name of the respondents, their
positions and details of the interviews are presented in Table 1. Two requested
anonymity and agreed to disclose their organization they had served previously as to
indicate credibility of the information. Although Katjia Guenther argues that concealing
the name of an organization often does little to achieve internal confidentiality, this

does not have adverse effect on the organization.3°

The researcher utilised multiple forms of interview methodology to ensure that the
information could still be gathered, despite the geographical distance and time
differences between the United Kingdom and the South East Asian region, i.e.
Malaysia, Singapore and Indonesia. The most common form, as basically understood
from the word ‘interview’ is face to face conversation. The second forms of interview
are through electronic devices, namely, telephone conversation and Computer-
Mediated Communication (CMC). Telephone is an alternative to face-to-face
conversation, where respondents have been described to be ‘relaxed on the telephone
and willing to talk freely and to disclose intimate information’.3! On the other hand,
CMC form of interview for qualitative research enables the data to be collected through
synchronous communication like a video call or asynchronous at any time like an

email.32

30 Katjia Guenther, ‘The Politics of Names: Rethinking the Methodological and Ethical Significance of
Naming People, Organizations and Places’, Qualitative Research, 9(4) (2009), 411 — 421, p. 418.

31 Gina Novick, ‘Is There a Bias against Telephone Interview in Qualitative Research’, Research in Nursing
and Health 31 (2008), 391 — 398, p. 393.

%2 Janet Salmons, pp. 3 — 4.

33



The video call is an extended form of the phone call technique where the non-verbal
expression can be observed too. Skype application was used in this study. While other
forms of interview seemed to be detrimental to conduct verbal communication due to
certain factors, CMC facilitates the use of email within qualitative research strategies.3?
This method is useful when issues on time and space, sensitive information,
convenience and social presence are taken into consideration.34 In this research, this
method was used in order to allow the respondents to reply to the questions at their
own convenience, taking into consideration the tight schedules of the respondents’
own work demands. As this research study encountered sensitive issues, the use of
sending the questions by email also permitted freedom of expression and the
avoidance of gender bias while providing the much-needed objective data. The
respondents were given the choice of the specific form of interview, either through
face-to-face conversation, telephone call, video call or email as suited to their

availability and circumstances.

33 Craig D. Murray and Judith Sixsmith, ‘Email: A Qualitative Research Medium for Interviewing?’,
International Journal of Social Research Methodology, 1(2) (1998), 103 — 121, p. 104.
34 Craig D. Murray and Judith Sixsmith, p. 107.
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Table 1: List of Respondents

No. Name Coun_try .& Position Form.of Date of Interview
Organization Interview
1. (Islamic Expert 1) Malaysia - Former Mufti, Malaysia Face to face 27 August 2015
- Former members of Shariah conversation
Expert Panel, Department of
Islamic Development Malaysia
2. Dato’ Dr. Zulkifli Office of the Mufti of - Former Mufti of Federal Territory | Email 25 March 2016
Mohamad Al-Bakri Federal Territory, - Former member of Shariah
Malaysia Expert Panel, Department of
Islamic Development Malaysia
- Currently Minister in the Prime
Minister’'s Department
3. (Islamic Expert 2) Malaysia - Senior Lecturer in Islamic Law Telephone 21 January 2016
- Former member of Shariah Conversation
Expert Panel, Department of
Islamic Development Malaysia
4, Dato’ Dr. Mohd Izhar | National University of Senior Lecturer of Shariah Telephone 13 January 2016
Ariff Mohd Kashim Malaysia Department (Figh of Consumerism | Conversation
and Contemporary Fatwa)
5. Dato’ Dr. Abdul Office of the Mulfti of - Mufti of Pahang, Malaysia Telephone 27 February 2016
Rahman Osman Pahang, Malaysia - Former member of Shariah Conversation
Expert Panel, Department of
Islamic Development Malaysia
6. Dr. Syed Sikandar International Islamic Professor of Islamic Jurisprudence | Email 28 May 2016
Shah Haneef University of Malaysia
7. Dr. Fatris Bakaram Office of Mufti, The Former Mufti of Singapore Face to face 23 March 2017

Islamic Religious

conversation
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Country &

Form of

No. Name 7 Position . Date of Interview
Organization Interview
Council of Singapore
(MUIS)
8. KH Asrorun Ni’am The Council of - Secretary to Fatwa Commission, | Face to face 25 September 2017
Sholeh Indonesian Scholars MUI conversation
(MUI) and Syarif - Senior Lecturer in Islamic Studies
Hidayatullah Islamic
University, Jakarta,
Indonesia
9. KH Endy Muhammad | The Council of - Member of Fatwa Commission, Face to face 25 September 2017
Astiwara Indonesian Scholars MUI conversation
(MUI) and Syarif - Member of National Shariah
Hidayatullah Islamic Board, MUI
University, Jakarta, - Auditor of Internal Halal
Indonesia Guarantee System, Food and
Drug Research Institute
- Senior Lecturer in Islamic Studies
10. H. Ismail Sulaiman Director General - Head of Islamic Education and Face to face 26 September 2017
MA Guidance for Muslim Development Division conversation
Society, Ministry of
Religious Affairs,
Indonesia
11. | Assoc. Prof. Dr. Ani Chancellor of Tuanku - Consultant of Paediatric and Skype 20 July 2016
Amelia Zainuddin Muhriz Hospital, Adolescent Gynaecology. conversation
National University of
Malaysia
12. Dr. Faridah Abu Bakar | Ministry of Health, - Director, Family Health Email 8 September 2016

Malaysia

Development Division.
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Country &

Form of

No. Name 7 Position . Date of Interview
Organization Interview
13. Dr. Roziana Ariffin Kuala Lumpur General | - Consultant Clinical Cytogeneticist | Emalil 9 September 2016
Hospital Malaysia - Head of the Genetics Laboratory
Kuala Lumpur Hospital
14. | Assoc. Prof. Dr. University of Malaya - Consultant Paediatrician Telephone 17 September 2016
Muhammad Yazid Medical Centre, - Paediatric Endocrinologist Conversation
Jalaludin Malaysia
15. | Assoc. Prof. Dr. Chancellor of Tuanku - Paediatric Endocrinologist Telephone 1 August 2016
Rahmah Rasat Muhriz Hospital, Conversation
National University of
Malaysia
16. | Assoc. Prof. Dr. Wan | Chancellor of Tuanku - Child and Adolescent Psychiatrist | Email 19 August 2016

Salwina Wan Ismail

Muhriz Hospital,
National University of
Malaysia
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Following the approval from the Ethics Committee of the University, an application for
an interview, including participant information sheet and a set of semi-structured
guestions was sent to each interviewee for approval. The local language, i.e. the Malay
language was used as the medium of the communication, except for one of the Islamic
scholars who is English native speaker. Face to face interviews were conducted with
respondents from Singapore and Indonesia. One of the medical experts requested for

a Skype conversation and the others chose a telephone conversation or email.

All verbal communications, i.e. face to face, telephone and video call, were recorded
via tape recorder, application of Call Recorder ACR and Evaer for Skype application,
respectively. The data were transcribed, translated and approved by an independent
gualified translator to ensure the accurate meaning of the conversation. While data of
email did not require transcription, the response in Malay were translated into English
and was approved by the qualified translator as well. Recorded interview sessions
were kept secure and highly protected from hardware failure and to ensure data
protection. The interview sessions were conducted in a very respectable manner in
order to ensure that the sensitive issues related to sex and gender were ethically
observed.

1.6.1.2. Document

The second method of data collection was through document. In undertaking case
study research, documentation can play the most important role.® In a conventional
approach, documents entail various types such as agendas, announcement, minutes
of meetings, formal study evaluations, news clippings and others. Given that the
interpretive framework of this research is Islamic law, the most important sources of
reference were the Qur'an and Hadtth. Sharan B. Merriam and Elizabeth J. Tisdell
mentioned that it is important to determine the authenticity and accuracy of written
documents including its origins and reasons for being written, its author, and the
context in which it was written.3¢ In this case, the first source is undeniably authentic

as it is recognized as definitive proof (qgat'iy al-thubdat) in Islamic law. While the latter

% Robert K. Yin, p. 174.
% Sharan B. Merriam and Elizabeth J. Tisdell, Qualitative Research, (San Francisco: Jossey-Bass, 2016), p.
176.
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source is speculative proof (zanni al-thubdt), and thus takhrij al-hadith, a method of
validating the chain of transmitters and grading the authenticity level has been applied.
Additionally, information from classical juridical books and religious decree or fatwas,
either accessed online or through written materials, was referred to. A careful study of
writings was conducted, relying largely on the Sunni juridical perspective within its four
schools of thought, with special attention accorded to that of the Shafi‘T school as the

mazhab that is widely practised in the three regional countries studied in this research.

Articles and journals of medical information were collected. On top of that,
presentations of DSD cases and minutes of meetings at JAKIM were also used as
sources of investigation. The information was collected only to illustrate the complexity
of the cases as supporting evidence to the general idea of DSD. That is why they were
not collected as the first-hand information from the patients or doctors. Doing so would
have added another two layers of Ethics Committee approval by each hospital that
holds the cases in addition to the approval from the Ethics Committee of UWTSD.
Alternatively, the research required the approval of Director General of JAKIM to
assess cases that were forwarded to the department by physicians. The approval is
recorded in Appendix A. In line with the ethical code of conduct of the medical
practitioners, no personal background information of any patient was exposed to the
other party, i.e. members of meeting or JAKIM’s officers when the cases were
presented. Hence, the information about the patient was either unavailable, or, if any,
it was kept anonymous due to rights of the patients and confidentiality. Further detall
of JAKIM’s role in managing patients with DSD will be elaborated along the discussion

in this research.

1.6.2. Data Analysis

Content analysis has its roots in religious studies and can be traced to 18th-century.3’
Inductive content analysis has been used for the examination of ideas advanced by
classical and contemporary scholars based on written materials. Careful comparisons
have been made between data from the medical viewpoint and from the Islamic

studies’ framework, in each identified subject. Krippendorff explains that texts are not

37 Chad Nelson, p. 110.
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‘reader-independent’. The texts are subject to a researcher’s perspective and choice
of operational definitions. They are not discovered, according to Chad Robert H.
Woods, but constructed through the act of interpretation. In this sense, the theoretical
framework of Islamic law or Tawhidic paradigm is interpreted and extended via Islamic
jurisprudence (figh).® In Islamic law studies, scholars have developed a specific
discipline to analyse the sources of Islamic law, which is known as the principles of
Islamic jurisprudence (‘usdl al-figh). These principles are established rules developed
by Islamic scholars in interpreting and deducing rulings form the sources of Islamic
law aiming at being justice in interpreting the Divine revelation and avoiding self
interest in the process of analysis. Although they are used in the discipline of Islamic

studies, the same method is also applicable in a research methodology.

Contemplation of all views and preferences from both opponents and proponents of
the medical profession were then subject to analysis based on the techniques and
principles of Islamic jurisprudence (usdl al-figh). Although acknowledging and
respecting classical Islamic scholars’ views, it does not limit the ability to develop ideas
and to come up with new findings. Exploration using the main sources of sharT'ah, i.e.
the Qur’'an and Hadtth, has been made to ensure its flexibility and elasticity regarding

current medical advancement and technology.

However, this multi-disciplinary research found its own challenges in seeking
relationship between Islamic and medical fields. Whilst the interviews’ data provided
better perspectives on cross cultural and political insights of the management of
patients with DSD, the documents’ data provided more extensive perspectives on the
relationship between classical Islamic approach and contemporary biomedical
perspectives. The interviews provided a primary response to the first and second
objectives of this research. Therefore, the findings from this data set of interviews were
found to be less relevant to a discussion of the relationship between Islamic and
medical aspects as presented in Chapter 3, 4 and 5, which were arranged to answer
to these first objectives. However, rich information was obtained from the respondents’
opinions and knowledge in responding to the third objective of this research, i.e., in

decision-making process and determining the need of the involvement of Muslim

%8 Waseem Gul, p. 91.
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scholars in multidisciplinary teams in managing patients with DSD as presented in
Chapter 6 and 7. More explanations will be provided on the structure of this thesis in

the context of the research objectives at the end of this chapter.

This topic is rarely discussed as a cross-disciplinary research by both the Islamic
scholars and medical practitioners. It indicates that exploring DSD from the Islamic
perspectives is a novel and under-researched topic. To anaylse further the connection
between khundthah and DSD from Islamic perspectives requires detail examination of
data that were collected from documented sources, i.e., the Qur’an and Hadith. An
analysis technique based on the principles of Islamic jurisprudence contributed to the

findings of the key connection between the interrelated subjects of Islam and medicine.

To ensure reliability, several methods were used, especially as related to medical
information. One of them was peer debriefing in which some of the medical material
collected was referred to a medical expert, Sabah Alvi, a Consultant Paediatric
Endocrinologist at Leeds Children Hospital, United Kingdom. Another was by
informant checks were used in which data was presented again to the respondents to
ensure its accuracy. The researcher’s professional engagement and experience in the
focus group were also employed in ensuring rigorous analysis and theory generation.
Besides, in analysing local context within the discussion, the researcher’s perspective

as an insider observant was applied.

1.6.3. Challenges in Collecting Data

Throughout conducting this study, the researcher encountered several challenges.
The notable challenge is the DSD itself which is a very sensitive area, especially for
non-medical experts as it encompasses issues on sexual organ development. Another
difficulty was that most of the respondents were males, whereas the researcher is a
female, and that could be a barrier for detailed discussion which might cause the
respondents to become upset or embarrassed when confronted with DSD. In order to
avoid any potential risk, both expected and unexpected, the researcher prepared
herself with the correct understandable words, especially for medical terms, to ensure

that the interview sessions could be done in perfect intellectual mode. However, all
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respondents gave positive cooperation and responded to the questions with care and

accuracy.

The second challenge found was that there are very few Islamic experts among mulftis
and academicians who have good exposure to DSD or medical issues of gender
ambiguity. Most of them have good knowledge of khundthah and the rulings of khuntha
(figh khuntha) such as inheritance, prayer and marriage. However, they have little
understanding of current medical findings on sex ambiguity, its consequences on the
Islamic rulings and the management of patients with DSD. Even the Mufti of Singapore
admitted that if he was asked about this subject, he would probably forward it to
Malaysia. The same situation was found in Indonesia. Both countries focus more on
issues of transsexuals, rather than hermaphrodite. They admitted that they could only
respond at their level best because DSD or medical context of sex ambiguity are not

their expertise. This scenario is elaborated further in Chapter 7.

Thirdly with regard to the misconception of religious studies on DSD, an explanation
on the research background, its issues and objectives were circulated prior to the list
of questions. Given the interviewee is a medical practitioner, it was highly believed
that the use of the term of DSD is a clear subject. However, referring to the feedback
of Ministry of Health Malaysia, the interviewee consistently correcting the use of the
terminology leading towards the understanding of the condition of transsexuals and
transgender. Perhaps, the reason is due to twofold; i) it is due to high commitment of
the interviewee with JAKIM’s officer in handling the issue of LGBT, and ii) little is known
on the involvement of religious officer or researcher from religious studies in the issue
of DSD. Yet, the researcher abled to explain to the officer in charge pertaining to the

core context of the research and better feedback was received.

The fourth challenge was that the initial plan of conducting this research was to
analyse case studies that had been forwarded to JAKIM by a hospital, i.e. the
Chancellor Tuanku Muhriz Hospital, the National University of Malaysia. However,
several stages were necessary to get this permission. The Guidelines for Ethical
Review of Clinical Research or Research Involving Human Subjects issued by the
Medical Review and Ethics Committee (MREC), Ministry of Health, Malaysia, are

strict. Yet, exemption from restriction is given when the research or data collection is
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based entirely on data abstraction from existing medical or laboratory record; with no
interaction with human subject concerned; and with no collection of identifiable private
information. In order to get the exemption, this research proposal had to be submitted
and registered at Chancellor Tuanku Muhriz Hospital and presented at two meetings,
namely Chancellor Tuanku Muhriz Hospital research committee and its medical
research committee. The application incurred a cost amounting to RM1,000 (estimated
about £200) for an external applicant who is not a member of staff or student at this
tertiary hospital. Considering this delicate process, this research focuses on the data
collected from JAKIM as to indicate few examples of the management of patients with
DSD.

1.7. Literature Review

1.7.1. Islam and Biomedical Ethics

Medicine, as a part of science, illustrates well the understanding of the relationship
between Islam and science. The word fibb (medicine), an Arabic word, is never
mentioned in the Qur’an. But the relation between Islam and medicine is accessible
throughout various aspects of human life in this Holy Book. More often than not,
treatment and medical issues are referred to various Hadtth as recorded in prominent
books of Hadith.3° Given ethics is inseparable from Islamic teachings, it is hard to deny
the fact that ethics had been explored and established in those days. Among the
earliest literature found, expressing moral values is Tibb al-Ruhéanri (Spiritual Medicine)
written by al-Razi, the physician. Although it is not explicitly related to physical
medicine, this spiritual remedy, with an Aristotelian influence, according to him, is
essential in order to obtain a better quality of life as it balances between excessive

and digressive temperaments.*°

In the 10" century, another scholarly writing was produced by Ishaq ibn ‘AlT al-Ruhawt

(d. 4" century of Hijri) particularly on the ethics of a physician, Adab al-Tabib. Al-

% Brief introduction of revelations in the Qur’an and Hadith is presented in Appendix B.

40 Muhammad ibn Zakariya Al-Razi, Al-Tibb Al-Rizhani, ed. by Abd al-Latif Al-°Abd (Cairo: Maktabah al-
Tuhfah al-Bashariyyah, 1978), p. 46. This book was first published by Dar al-Kutub al-Misriyyah, Cairo in
731CE. It was also published by Library of Britannia and publisher of Vatican, Rome as well as adaptation by
Hamid al-Din al-KirmanT in his book, al-4gwal al-Zahabiyyah (The Golden Words).
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Ruhawt wrote on the values of trustworthiness and faith of the doctor and their ethical
conducts; the quest of medical knowledge; the conduct of patients and the public; and
the status of the doctor as a professional career.** The substance of this book, is
molded on foundational Islamic belief, despite it being disputable of the author’s
religious tradition. It has been proven to be the first book written on Islamic medical
ethics.*?

As knowledge expands, the term bioethics was introduced in Western classical
literature when Allen Verhey states the possibility of speaking on a ‘bioethics before
bioethics.’”*® The term ‘bioethics’ was first coined in 1971 by a biologist, Van
Rensselear Potter in his book, ‘Bioethics: Bridge to the Future.”** An extensive amount
of literature has been published on bioethics not only exclusively on biomedical
problems but also on environmental and public health concerns. Bonnie Steinbock
argues that as ethics has been interdisciplinary since its inception, ‘theology played a
foundational role in its creation’.*> Furthermore, most of the scholars in bioethics are
those who are expert in theology such as Joseph Fletcher, Paul Ramsey and Richard
McCormick?*. Steinbock considered these figures as having been instrumental in the
birth of bioethics.*

4 Ishaq ibn ‘All Al-Ruhawi, Adab Al-Tabib, ed. by Murayzin Sa‘id Murayzin ‘Asiri, Ist edn (Riyad: Markaz
al-Malik al-Faysal li al-Buhith al-Dirasat al-Islamiyyah, 1991)

42 Based on his writing, it was argued that al-Ruhawi reverted to Islam due to his call to believe in Allah for
Allah is the Creator of humankind, rejection of being astray from shari‘ah (Islamic law) and holding on to faith
to be a devoted doctor. Although there is little evidence showing he was a Muslim, it is in no doubt that he was
among ahl al-zimmah (non-Muslims who lived under the Islamic reign). See more detail in Ishaq ibn ‘Al Al-
Ruhawi, Adab Al-Tabib, ed. by Murayzin Sa‘id Murayzin ‘Asiri, 1st edn (Riyad: Markaz al-Malik al-Faysal li
al-Buhiith al-Dirasat al-Islamiyyah, 1991); Sahin Aksoy, 'The Religious Tradition of Ishaq Ibn Ali Al-Ruhawt:
The Author of the First Medical Ethics Book in Islamic Medicine', Journal of the International Society for the
History of Islamic Medicine, 3 (2004), 9-11.

43 Allen Verhey, Reading the Bible in the Strange World of Medicine (Michigan: W.B. Eerdmans Pub. Co.,
2003), p. 1.

4 Van Rensselear Potter, Bioethics: Bridge to the Future (London: Englewood Cliffs, 1971).

4 Bonnie Steinbock, The Oxford Handbook of Bioethics (Oxford: Oxford University Press, 2007), p. 4.

46 Joseph Fletcher (1905 — 1991) was a professor on pastoral theology and Christian ethics at Episcopal
Theological School. Although he later renounced his belief in God, his thought on ethics and theology are still
referred to. See Albert R. Jonsen, 'A History of Religion and Bioethics', in Handbook of Bioethics and Religion,
ed. by David E. Guinn (Oxford: Oxford University Press, 2006), pp. 42 — 47; Paul Ramsey (1913 — 1988) was
an ethicist and served as professor of religion at Princeton University. See Albert R. Jonsen, pp. 47 — 51;
Richard McCormick was a Roman Catholic moral theologian. He served as professor at Kennedy Institute of
Ethics. See Albert R. Jonsen, pp. 52 — 55.

47 Bonnie Steinbock, p. 4.
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In recent years, discussions on medicine in the Islamic perspective have also covered
this essential area. In 1987, Fazlur Rahman, was identified as the first Muslim scholar
who used the term bioethics as such and discussed it within the Islamic perspectives
in his book Health and Medicine in the Islamic Tradition.*® Just six years before that,
Hassan Hathout had already discussed the ethics of physicians on modern biomedical
advances. Nonetheless, the term of bioethics was not used at that period, such that
his study was referred to as the Islamic Code of Medical Ethics.*° In 1988, Abul Fadl
Mohsin Ebrahim wrote on Islamic ethics as a response to current biomedical issues
by relating them to values in Islamic teachings, for instance, the characteristics of
Muslim doctors, the purpose of human creation, the purpose of marriage and the

sanctity of life.*°

A question gets to be raised here. Is there Islamic bioethics and is it acceptable to use
the expression as ‘Islamic bioethics’? Based on a study conducted by Cyril Edwin
Tennat on numerous matters of life and death, he concludes that there is an Islamic
bioethics and it has already been established distinctively based on Islamic principles
and concepts, with its own traditions and history.>* He therefore defines Islamic
bioethics as: bioethics by Muslims, on Islamic principles, intended for Muslims.*2
Perhaps, this definition is to highlight the differences between Western bioethics and
Islamic bioethics. Like most other literature by Muslim scholars, Ghaiath Hussein, a
bioethicist defines Islamic bioethics as ‘a methodology of defining, analysing and
resolving ethical issues that arise in health care practices or research based on Islamic
moral and legislative sources (the Qur’an, Sunnah and jjtihad) aimed at achieving the
goals of shart‘ah Islamic morality (i.e. preservation of the human religion, life, mind,

wealth and progeny’.>?

48 Fazlur Rahman, Health and Medicine in the Islamic Tradition - Change and Identity (New York:
Crossroad, 1987), p. 106.

49 Hassan Hathout, 'The Medical Profession - an Islamic Perspective', Journal of Islamic Medical
Association of North America, 20 (1988), 25 — 32, p. 31.

0" Abul Fadl Mohsin Ebrahim, Biomedical Issues: Islamic Perspective (Mobeni: Islamic Medical
Assaciation of South Africa, 1988).

51 Cyril Edwin George Tennat, 'Is there an 'Islamic Bioethics'? An Examination of Ways in which Bioethical
Issues are Approached within Islam, Illustrated by Reference to Modern Discussions about Matters of Life and
Death' (unpublished Doctor of Philosophy, University of Wales, Lampeter, 2011), p. 251.

52 Cyril Edwin George Tennat, p. 44.

%3 Professionalism and Ethics Handbook for Residents (PEHR): A Practical Guide, ed. by James Ware, 1st
edn, ed. by Ghaiath MA Hussein, Abdulaziz Fahad Alkaaba and Omar Hassan Kasule (Riyadh: Saudi
Commission of Health Specialties, 2015), p. 7.
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A considerable amount of literature on Islamic bioethics has been published by Muslim
scholars and a few scholars of Islam. Among Muslim scholars, both contemporary
Sunni and Shiite experts contribute to these discussions. For instance, Abdulaziz
Sachedina is able to examine both Sunni and Shiite ethical-juridical approaches. He
found out that while Shiite previously rejected the principle of maslahah (public benefit,
one of the tools of principles in Islamic jurisprudence), Sunni’s juridical approach using
various tools of usdl al-figh (principles of jurisprudence) such as al-giyas (analogical
reasoning), al-ra’y (sound opinion), al-istis/ah (promoting the good), al-istihsan
(selecting the most beneficial) and ‘urf (customs) are able to respond to present
medical issues.** Nonetheless, as Abdallah S. Daar and A. Binsumeit Al-Khitamy
contend, the fundamentals of its bioethical rulings are not different from the Sunni.*®
Notwithstanding, more literature from the Sunni perspective will be utilised in this
research since the scope of this study is limited to the legal-practical-Islamic thoughts

in the South East Asian region.

Among other scholars who are interested in studying bioethics in the Islamic context,
and its applications are Thomas Eich, Jonathan Brockopp and Vardit Rispler-Chaim.
Both Eich and Brockopp worked together on producing a compilation of articles on
Muslim medical ethics. As they were enlightened about the Arabic term ‘adab’ (which
means etiquette) in 2006 at the Pennsylvania State University conference on Islam
and Bioethics, they agreed on using the term Muslim medical ethics rather than Islamic
medical ethics to avoid the perception of only one person’s or one source to

encompass broad aspects of ethical manners.%®

Rispler-Chaim contributes numbers of discussions on Islam, ethics and medicine. Her

writings indicate her interest in fatwa, apart from other sources of Islamic rulings and

54 Abdulaziz Abdulhussein Sachedina, Islamic Biomedical Ethics: Principles and Application, (New York:
Oxford University Press, 2009), p. 62.

5 Abdallah S. Daar and A. Khitamy, 'Bioethics for Clinicians: 21. Islamic Bioethics', Canadian Medical
Association Journal, 164 (2001), p. 61.

% Jonathan E. Brockopp and Thomas Eich, Muslim Medical Ethics: From Theory to Practice (Columbia,
S.C.: University of South Carolina Press, 2008), p. 2.
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ethics, in defining Islamic medical ethics.®” Based on her observation, which is solely
on fatawa (plural form of fatwa) of Egyptian scholars, she describes Islamic medical
ethics as apologetic.®® The reason is based on the response given by Egyptian muftis
to the studied issues which are more likely to be detested by Western cultures and
advances. Gary Bunt also contributed to analysing the decision-making process in
Malaysia on various issues including medical matters. His comparative study in four
different countries, i.e. Malaysia, Singapore, Pakistan and United Kingdom gave a
general idea of how Muslims from different part of the world react to medical issues.
He discovered that ‘dialogues between ‘ulama’ (Islamic jurists) and medical

authorities are fraught with the complexities of such Islamic interpretations’.>®

The past thirty years have seen increased acceptance of secular principles of bioethics
as were introduced by Thomas Beauchamp and James Childress. It comprises four
principles namely beneficence, non-maleficence, justice and respect for autonomy.®
Beauchamp and Childress’s secular ‘Principlism’ which emphasizes individual rights
for doctors and patients was critically analysed from the Islamic perspective. Although
the notion of these four principles can be found in Islamic teachings, there has been
little agreement on their foundation and practicality.

Arthur Saniotis’s contention that the very root concept of biomedical ethics in Islam
lies upon the concept that every creation is inter-related and is dependent on God.®
The inquisitive nature of Muslims to explore scientific and medical fields, according to
Ebrahim is primarily to understand Allah’s creation, hence to be closer to the Creator.

Therefore, neither the question of nature’s exploitation, domination, the exertion to

57 Vardit Rispler-Chaim, 'Islamic Medical Ethics in the 20th Century', Journal of Medical Ethics, 15 (1989),
203-208; Vardit Rispler-Chaim, 'The Right Not to be Born: Abortion of the Disadvantaged Fetus in
Contemporary Fatwas', The Muslim World, 89 (1999), 130-143; Vardit Rispler-Chaim, '‘Contemporary Muftis
between Bioethics and Social Reality: Selection of the Sex of a Fetus as Paradigm', The Journal of Religious
Ethics, 36 (2008), 53-76.

%8 Vardit Rispler-Chaim, Islamic Medical Ethics, p. 206

% Gary R. Bunt, ‘Decision-making and ‘Idjtihad’ in Islamic Environments: A Comparative Study of
Pakistan, Malaya, Singapore and United Kingdom (unpublished Doctor of Philosophy, University of Wales,
Lampeter, 1996), p. 131.

80 Beauchamp, Tom L., Childress, James F., Principles of Biomedical Ethics (Oxford: Oxford University
Press, 2001).

81 Arthur Saniotis, ‘Islamic Medicine and Evolutionary Medicine: A Comparative Analysis’, Journal of
Islamic Medical Association of North America, 44, (29 Jun 2012), 1 - 9.
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control life and death would not be their aim.®? Therefore Daar and Khitamy conclude
that Islamic bioethics, unlike Beauchamp and Childress’s view, is based on duties and
obligations, rather than rights, although rights do to a certain extent feature as a call

to virtue.%®

In exploring what really constitutes Islamic medical ethics, Aasim |. Padela asserts that
it relies upon two distinct forms which are adab and shari‘ah.®* Adab is an Arabic word
for ethics which refers to universal virtues, and as such has been viewed from the
physicians’ side. Meanwhile shari‘ah refers to the Islamic law that is inseparable from
ethics or moral value while providing such rulings. Medical adab or ethics has been
emphasized in classical literature. While, in a contemporary study, al-Tabib Adabuh
Wa Fighuh (Ethics Physician and Its Jurisprudence)®® a collaborated work of Zuhayr
Ahmad al-Siba‘mT and Muhammad ‘Ali al-Barr, focuses on how philosophically and
ethically a physician should behave. The distinctive essence of this writing is that it
gives attention to the relationships between a physician with patients and with the

communities.

SharT‘ah which is also referred to as shari‘ah al-islamiyyah is understood as Islamic
law. This is the second form indicating Islamic medical ethics. Al-Shatibt (d. 790
AH/1388 CE), one of the foundational scholars of Islamic jurisprudence, who
popularized the term maqasid al-shari‘ah (the objectives of Islamic law), mentioned
that shari‘ah is nothing but a state of providing righteousness for God’s servants in
this world and the next.®® Based on the Qur anic text, he sees shari ah regulations as
a guide to the deliberate fulfilment of good (maslahah) and the avoidance of mischief
(mafsadah).®” Though al-Shatibt never explicitly related this understanding to medical
issues in practice, this classical-divine based theory influences, directly or indirectly,

major contemporary experts’ view on Islam and bioethics such as Ebrahim, Omar

52 Abul Fadl Mohsin Ebrahim, Biomedical Issues — Islamic Perspective (Mobeni: Islamic Medical
Association of South Africa, 1988), p. 13.

8 Abdallah S. Daar and A. Khitamy, p. 61.

84 Aasim 1. Padela, 'Country Report: Islamic Ethics: A Premier', Bioethics, 21 (2007), 169-178.

85 Zuhayr Ahmad al-Siba ‘T and Muhammad Ali al-Barr, al-Tabib Adabuh wa Fighuh (Ethics of Physician
and Its Jurisprudence), (Damascus: Dar al-Qalam, 1993).

% Jbrahim ibn Miisa al-Shatibi, al-Muwafaqat fi "Usil al-Shari ‘ah, ed. by. ‘Abdullah Darraz, ‘Abd al-Salam
‘Abd al-Shaft Muhammad, vol. 3, (Saudi Arabia: Wizarah al-Shu’tin al-Islamiyyah wa al-Awqaf wa al-Da‘wah
wa al-Irshad, n.d.), p. 4.
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Kasule, Padela, Sachedina, Hassan Chamsi-Pasha, Farhat Moazam and Mohammed
Ali Albar.%® They build their framework based on legal juridical approach as what has
been defined by Hussein within the comprehension of scriptural texts (the Qur'an and
Hadith) and jjtihad (legal independent reasoning) aiming to preserve the principles of
maqasid al-shari'ah. These principles also shaped Amana Raquib’s objectives-
oriented Islamic ethics and S. M. Saifuddeen and his colleagues’ ‘versatile’ framework
of maqasid al-shari’ah on conventional bioethics.®® They all agreed that the goal of
medical treatment ethically must be to preserve the five principles in maqgasid al-

shari‘ah viz. faith, life, mind, offspring and property.

Tarig Ramadan, on another occasion, proposes a more radical and complex reforms
of the principles of ‘Higher Objectives’ of the shari'ah. He stated in his book, Radical
Reform: Islamic Ethics and Liberation that the five — or six for other classical scholars
— higher objectives of shari’ah are not sufficient.”® He therefore lists twelve
foundational principles transcended from three elements that are life, nature and
peace which found their basis in a global conception of life and death as well as
common good and interest.”* Those foundational principles are promoting and
protecting dignity, welfare, knowledge, creativity, autonomy, development, equality,
freedom, justice, fraternity, love, solidarity and diversity.”? They are the essentials in
establishing applied ethics within three groups namely, the inner being, the being
(individual) and societies and groups. This concept of Islamic ethics was later used to
translate ethical issues with regard to biomedical advances and public health.

8 Abul Fadl Mohsin Ebrahim, Biomedical Issues - Islamic Perspective (Kuala Lumpur: A.S. Nordeen,
2005)., Omar Kasule, The Legal and Ethical Basis of Medical Practice, Workshop on use of Ijtihad Magasidi
for Contemporary Ethico-Legal Problems in Medicine, (Hyderabad: Figh Academy of India, 3 — 4 February
2007)., Aasim |. Padela, 'Country Report: Islamic Ethics: A Premier', Bioethics, 21 (2007), 169-178., Abdulaziz
Abdulhussein Sachedina, Islamic Biomedical Ethics Principles and Application, (Oxford; New York: Oxford
University Press, 2009)., Farhat Moazam, 'Sharia Law and Organ Transplantation: Through the Lens of Muslim
Jurists', Asian Bioethics Review, 3 (2011), 317., James Ware, , Hassan Chamsi-Pasha and Mohammed Ali Albar,
'Western and Islamic Bioethics: How Close is the Gap?', Avicenna Journal of Medicine, 3 (Jan - Mar 2013), 8-
14.

8 S. M. Saifuddeen and others, 'Magasid Al-Shariah as a Complementary Framework to Conventional
Bioethics', Science and Engineering Ethics, 20 (2014), 317-327.

0 Tarig Ramadan, Radical Reform: Islamic Ethics and Liberation (Oxford: Oxford University Press, 2009),
p. 128.
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In general, Bargher Larijani and Farzaneh Zahedi Anarki observe that components
and mechanisms in Islamic law make it flexible to suit itself to newly emerged queries
or to be adaptable with contemporary issues especially on biomedical issues.” Henk
Ten Have adds that values in Islam have been seen to be commonly shared among
all human beings.” The efforts of Muslim scholars reached the international level when
it was referred to in drafting the Universal Declaration on Bioethics and Human
Rights.” However, Sachedina contends that the theological ethical underpinning is
less focused in juridical decisions in current debates of newly emerging biomedical
issues within the Muslim world.” Corresponding to the current discussion on Islamic
(bio) ethics, this research will find its ground in a shari'ah framework as it was
traditionally developed by the classical scholars and is presently studied within cultural
and contextual settings. This emphasis is because shari’ah comprises both juridical

and ethical dimensions and it has sounds parameters in preserving human health.””

1.7.2. Islam and Biomedical Issues

Numerous studies have attempted to explain the Islamic legal and ethical approaches
to a number of biomedical issues ranging from matters of life to death in different
countries, cultures and period of time. Issues on reproduction, such as in-vitro
fertilization, artificial insemination, sperm donors, surrogate motherhood,
contraception, therapeutic cloning and research on stem cells can be found in plenty
Islamic literature.” Furthermore, issues on paediatrics have also been carried out, for
instance on lactation and milk banks related to the verse of the Qur’an and the

numbers of Ahadith and how it balances between the nutritional needs of a baby and

8 Bargher Larijani and Farzaneh Zahedi Anaraki, “Islamic Principles and Decision Making in Bioethics”,
Nature Genetics, 40 (2) (2008), 123; Abdulaziz Sachedina, p. 45.

4 Henk ten Have, 'Global Bioethics: Transnational Experiences and Islamic Bioethics', Zygon, 48 (2013),
p. 613.

5 Henk ten Have, p. 613.

6 Abdulaziz Abdulhussein Sachedina, p. 8.

7 Abdulaziz Abdulhussein Sachedina, p. 224.

8 Abul Fadl Mohsin Ebrahim, Biomedical Issues, p. 93; Ahmed Abdel Aziz Yacoub, p. 70; Cyril Edwin
George Tennat, p. 109; Jonathan E. Brockopp and Thomas Eich, Muslim Medical Ethics; Abdulaziz
Abdulhussein Sachedina, p. 103; Thomas Eich, 'Decision-Making Process among Contemporary ‘Ulama’:
Islamic Embryology and the Discussion on Frozen Embryos', in Muslim Medical Ethics from Theory to
Practice, ed. by Jonathan E. Brockopp and Thomas Eich (Columbia: University of South Carolina, 2008), 2, pp.
61-77; Sushi Krehbeil Keefe, 'Competing Needs and Pragmatic Decision-Making: Islam and Permanent
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Brockopp and Thomas Eich (Columbia: University of South Carolina, 2008), 3, pp. 101-117.
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milk kinship in a family.” To add the most confronted issues in medicine and ethics
over recent decades are those related to the termination of life including abortion,
euthanasia and brain death.® If the act of terminating one’s life is necessary in order
to save another life, organ donation and transplantation cannot be left out during

discussions.

Public health related issues which have become pandemic at societal level such as
drug addiction and AIDS as well as efforts to reduce its harm have also been discussed
encompassing the questions on the treatment and patients’ management from Islamic
underpinnings.®2 Vaccination and female genital mutilation are other important
examples that occur in Islamic discourses.® Genetic engineering, pre-implantation
genetic diagnosis and sex assignment surgery are among other issues related to
gender that have been studied from the Islamic perspective.®* Sachedina in discussing
issues related to cosmetic surgery highlights his concern about hermaphrodites in
which the identity of individual personhood is a matter needing attention especially
regarding ritual religious obligations and social life.8 Mohd Salim Mohamed and Siti
Nurani Mohd Nor wrote on Islamic ethics with regard to sex assignment surgery on
newborns with Disorders of Sex Development (DSD), which is the condition that will

be studied further in this research. Both of them base their argument on the concept

9 Munawar Ahmad Anees, Islam and Biological Futures (London: Mansell Publishing Limited, 1989), p.
119; Taqwa Zabidi, 'Penubuhan Bank Susu Ibu Di Malaysia: Satu Analisis Hukum (Establishment of Human
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Khuffash and Sharon Unger, "The Concept of Milk Kinship in Islam: Issues Raised when Offering Preterm
Infants of Muslim Families Donor Human Milk', Journal of Human Lactation, 28 (2012), 125-7.

80 Abul Fadl Mohsin Ebrahim, 'Islamic Ethics of Life: Abortion, War and Euthanasia’, Journal of Islamic
Studies, 16 (2005), 153; Jonathan E. Brockopp, Islamic Ethics of Life : Abortion, War, and Euthanasia
(Columbia, S.C.: University of South Carolina Press, 2003); Tarig Ramadan, p. 168; Abdulaziz Abdulhussein
Sachedina, p. 128; Vardit Rispler-Chaim, The Right Not to be Born, p. 130; Cyril Edwin George Tennat, p. 138;
Norchaya Talib, Euthanasia — A Malaysian Perspective (Selangor: Sweet & Maxwell Asia, 2002), p. 7; Kiarash
Aramesh and Heydar Shadi, 'Euthanasia: An Islamic Ethical Perspective', Iranian Journal of Allergy, Asthma
and Immunology, Suppl 5 (February 2007), 35-38; Islamic Organization of Medical Sciences, Overview of
Islamic Organization of Medical Sciences (Kuwait: Al-Ressala Press, n.d.).; Ahmad Muhammad Kan ‘an, Al-
Mawsii ‘ah Al-Tibbiyyah Al-Fighiyyah (the Encyclopaedia of Medical Jurisprudence), 2nd edn (Beirut: Dar al-
Nafa’is, 2006), p. 780; Muhammad ‘Al Jumuah, Al-Kalam Al-Tayyib Fatawa Misriyyah (Cairo: Dar al-Salam,
2007), p. 306.

81 Abdulaziz Abdulhussein Sachedina, p. 174

82 Mansur Ali, ‘Perspectives on Drug Addiction in Islamic History and Theology’, Religions, 5 (3) (2014),
912-928, p. 924 — 925.

8 Gerard Molleman and Lilian Franse, 'The Struggle for Abandonment of Female Genital Mutilation/Cutting
(FGM/C) in Egypt.', Global Health Promotion, 16 (2009), 57-60., Munawar Ahmad Anees, p. 47.
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of maqasid al-shari'ah and maslahah. However, kindly take note that this study fails

to examine other sources of shari‘ah and is limited to the issue of surgery.

Without any need to discuss further details on every medical concern here, the above
lists are sufficient to indicate that a large and growing body of literature has
investigated abundant medical issues from the Islamic perspective. There is a need to
move beyond the issues of reproduction, termination of life and organ donation.®® The
studies of Mohamed and Mohd Nor on DSD is a good starting point to be explored
further in this research. The next subtopic will feature the gap that will be filled up
through this study.

1.7.3. Islam and Disorders of Sex Development (DSD)

Disorders of Sex Development (DSD) is one of medical conditions that raise a number
of questions from different perspectives including biomedical science, human rights,
cultural discourses and religious standpoints.®” More often than not, DSD is
understood in the generality of various gender issues despite the fact of its biological
physiognomies. Saskia E. Wieringa asserts that different scopes of considering any
case would open up different legal impacts.® Hence, a right definition within specific

criteria would help to resolve the issues with the best solution.

In 1975, the first issue on sex change appearing in Malaysia’s mainstream media drew
long discussions among Muslim scholars and the public. Kartina binti Abdul Karim who
previously was a man was married to Abdul Razak Othman at the Johore Religious
Department, one of the state Islamic departments in Malaysia.?® Datuk Syed Alwi, the
Vice Mufti of the state gave approval for their marriage. But a few muftis from other
states advised Alwi to revise his decision. The spouse was reported to have expressed

his wish to continue with their married journey as a happy family.

8 Maria C. Inhorn, 'Conclusion’, in Muslim Medical Ethics from Theory to Practice, ed. by Thomas Eich and
Jonathan E. Brockopp (Columbia: University of Carolina Press, 2008), pp. 252-255.
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Gender, Technology and Development, 14(2) (2010), 143 — 172.
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In 1988, Sayyid ‘Abd Allah or later known as Sally, who successfully underwent a sex
change surgery and felt satisfied with it, suffered from a judicial implication as the al-
Azhar University, Cairo took this case to the courts.®® Although this case was neither
the first nor the last in Egypt’s history, this particular case attracted huge interest in

public debates including religious, biomedical and legal discussions.®!

The story of Alterina Hofan, a transgendered Indonesian who was charged with
identity fraud in 2010, raised awareness of how future similar cases should be
investigated.®? On another occasion, Wong Chiou Yang and Mohd Ashraf Hafiz Abdul
Aziz, Chinese and Malay Malaysian citizens respectively, failed to get the court’s
permission to change their gender status due to lack of biological evidence; even

though they had had sex change surgery already.®

The story of Abdul Aziz turned out to become all the more tragic because it is believed
that this case that caused him to die. He suffered heart problems and low blood
pressure following the court’s rejection of his application. The list of stories continues,
but little remedial efforts, if any, from the religious academic perspective have been
put into effect. The question of whether those cases were related to an increase in the

number of reported biological disturbances remains unanswered.

‘Transgender’ can be broadly divided into two types of factors, psychology and biology.

The former demonstrates the group of people also known as effeminate, psycho-

% Jakob Skovgaard-Peterson, ‘Sex Change in Cairo: Gender and Islamic Law’, The Journal of the
International Institute, 2(3) (Spring 1995), pp. 1 — 2.
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%20The%20Magazine%200f%20Egypt.htm> [accessed 18 August 2015]; Mohamed Jean Veneuse, ‘The Body
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sexual, mixed-sex or transsexual persons.®* They are the ones who have Gender
Identity Disorder (GID) and are psychologically inconsistent with the assigned sex

accorded to them at birth.

On the other hand, from the medical context, focus is given to the second type in which
sex developmentis disturbed from an early age. Commonly, known as hermaphrodites
and eunuchs, they are ostracized by society. However, those terms are contentious
and controversial to the point of even giving even more feelings of hurt and harm to
the patients and families. Until new terminologies get to be introduced, ‘Disorders of
Sex Development’ (DSD) has been replacing those terms academically®. Notably, this
is the focus of this research in relation to the Islamic underpinnings. Due to time
constraints, this research will focus mainly on Islamic perspectives upon DSD
conditions. Further research is needed to explore the Islamic perspective on GID
cases, particularly in respect to the impact on the social life of the people affected.

1.7.4. Nomenclature: Khuntha and DSD

The research and discussions about DSD in the medical field are undeniably extensive
in various aspects. However, less research attention has been given to the Islamic
point of view, even though it is very significant to Muslim communities. DSD as an
umbrella term of many different diagnoses is defined as a congenital condition in which
the development of chromosomal, gonadal or anatomical sex is atypical.*® Broad
definitions covered by this terminology have been accepted by consensus among
medical practitioners. There are four classifications with regard to chromosomal

factors which are XX-DSD, XY DSD, ovotesticular DSD and gonadal dysgenesis.®’

% Noraini Mohd Noor and others, Sexual Identity Effeminacy among University Students (Kuala Lumpur:
International Islamic University Malaysia, 2005), p. 1.

% 1. A. Hughes, ‘Disorder of sex development: A New Definition and Classification’, Best Practice and
Research Clinical Endocrinology & Metabolism, (2008) 119 — 134, (p. 120).

% . A. Hughes, p. 120; Consortium on the Management Disorders of Sex Development, Clinical Guidelines
for the Management of Disorders of Sex Development in Childhood (North America: Accord Alliance, 2006), p.
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9 Rabah M. Shawky and Sahar M. Nour EI-Din, p. 198.
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In Islam, male and female are the two recognized genders as stated in the Qur’an.*®
However, there is a group of people that falls between these two genders. Al-Qurtubrt
(d. 671 AH/ 1273 CE), a mufassir (Qur'anic commentator) explains that this is not a
third gender, but it is originally referred to either male or female, known as khuntha.®®
lbn Qudamah (d. 620 AH/1223 CE), a prominent Muslim scholar in the 12" century,
explains that khuntha refers to a person who has either both penis and vagina or
merely a hole for urinating at the vaginal part.!® He divided khuntha into two
categories, which are khuntha mushkil (intractable) and khuntha ghayr mushkil

(discernible)!!, also known as khuntha wadih.

There are three physical conditions according to al-Siba't and al-Barr; firstly, the one
who has neither vagina for female nor penis for male, leaving one orifice for urinating.
Secondly, it refers to a person born with neither type of genitals nor anus but there
exists an orifice for urinating and defecating. Thirdly, the worst condition of a person
born with none of the organs but tends to vomit out digested food.'°? Apart from that,
a contemporary scholar has widened the definition of khuntha as stated by Ahmad
Muhammad Kan‘an by looking into the chromosomal factor.'*® The omission, addition
or mixing of chromosomes have been included as an element in defining khuntha.
Zaliha Tak also suggests that khuntha occurs due to chromosomal anomalies.*®* It
seems that khuntha shares common elements with DSD. Nevertheless, neither
Kan‘an nor Tak explain in detail the relation between khuntha and various types of
DSD.

% The categories are mentioned in number of verses such as in Siirak al-Nisa’ (The Women), 4: 1. When
reference is made to the Qur’anic text, the reference will indicate the name of Sirah (Chapter), number of Sirah
and number of verses without the publication as the details of the verse are consistent in all publications. While
the translations vary from one to another, the researcher refers to the translation based on ‘Abdullah Yasuf ‘Alf,
The Holy Qur’an Text, Translation and Commentary, New Revised edn (Brentwood: Amana Corporation,
1989). Self-translation will be mentioned if it is required.
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Indeed, further discussions based on the juridical approach required in order to identify
whether the status of khuntha can be defined perfectly as DSD or vice versa is
necessary. A limited scope of definitions proposed by the classical scholars can be
reviewed within the thematic studies of scriptural texts of Islamic sources as this status

has a great impact upon Muslims’ religious duty and in the social cultural context.

1.7.5. Gender Assignment

A diagnosis aspect is the first step in clinical procedures. The result will lead to gender
assignment before treatment takes its place. However, a different method of
recognizing ‘true’ gender is identified for DSD and khuntha mushkil. As DSD is based
on current biomedical technology, factors other than genitalia functioning are
observed, such as genetic, gonadal, phenotypic and psychological sex.1®® Those
aspects should be critically analysed in assigning or reassigning a gender based on

clinical review.

Meanwhile, Muslim scholars such as Ibn Qudamah, al-Nawawr (d. 675 AH/1277 CE),
al-Suydtr (d. 911 AH/1505 CE) and contemporary scholar, al-Sayyid Sabiq (d. 1420
AH/2000 CE) have described techniques which are physically observed in assigning
specific gender for khuntha.'®® The main sign is by looking at which organ urine gets
to be excreted from and which then is the most functioning organ.'®’ If it is uncertain,
one has to wait to see the changes during puberty reflecting secondary sexual
characteristics either along ‘man-lines’ or ‘female-lines’. The least important sign is
psychosexual orientation. It is considered to be referred to only when all other signs

are not appropriate.

On the other hand, social and cultural bases have great influence on the decision

making process, in addition to medical observation. In Malaysia, empirical observation

105 Rabah M. Shawky and Sahar M. Nour EI-Din, p. 198.

106 * Abdullah ibn Ahmad ibn Qudamah, pp. 253-254; Yahya ibn Sharaf al-Nawawi, Raudah al- Talibin, ed.
by ‘Adil Ahmad ‘Abd al-Mawjud and ‘Alt Muhammad Mu‘awwid, vol. 1, Special edn. (Saudi Arabia: Dar
‘Alim al-Kutub, 2003), pp. 188 — 190; Al-Sayyid Sabiq, Figh al-Sunnah, vol. 3, (Beirut: Dar al-Kitab al-
‘Arabiy, 1987), pp. 385 - 386; Jalal al-Din ‘Abd al-Rahman ibn Abii Bakr al-Suyiti, al-Ashbah wa al-Naza'ir fi
Qawa ‘id wa Furii* Figh al-Shafi iyyah (Plausible and Identical in Methodologies and their Branches of Shafi T
School of Thought), ed. by Muhammad Hasan Muhammad Hasan Isma‘il, vol. 2 (Beirut: Dar al-Kutub al-
‘Timiyyah, 2001), pp. 40 — 42.

107 “ Abdullah ibn Ahmad ibn Qudamah, p. 253.
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has been carried out by Ursula Kuhnle and Wolfgang Krahl regarding the cultural
impact on gender assignment through a multi-cultural group of DSD patients.1® It
obviously shows that the medical approach is guided more by cultural bias rather than
by medical criteria.!® In other countries, there are reports stating that the male
genotype is the preferred gender. For example, in the Kingdom of Saudi Arabia due
to financial, social and cultural beliefs, sons are preferred.!'® A similar socio-cultural
factor also drives Egyptian society to prefer the male sex rather the female.*'! This
standpoint will be discussed further as to what extent the possibility of amalgamation

of Islamic jurisprudence, medical rules and cultural factors can be considered.

1.7.6. Sex Assignment Surgery

Sex Assignment Surgery (SAS) has been given much attention by Islamic scholars
and juristic councils. Perhaps, it is due to the increasing number of sex change cases
merely based on emotional desire that is clearly prohibited in Islam. This prohibition is
based on the Qur’anic verse in Sdrah al-Nisa’ (The Women).*'? There are numbers
of fatwa (decrees made by juristic councils or muftis) pertaining to this surgical
procedure. For instance, the verdict of the 39" conference of the Council of Senior
Scholars in Saudi Arabia expounds on the initial state of prohibition of the sex change.
Yet, it is permissible to overcome gender ambiguity when dominant signs prevail.
Besides, parents of minor patients should be informed with the result of a medical

investigation. 13

The Fatwa Committee of the National Council for Islamic Religious Affairs, Malaysia
discussed the issue regarding sex reassignment surgery during its 25th conference
on 13 Disember 1989. Members of the committee agreed that SAS is prohibited for

transvestites. However, for those who were born as khuntha mushkil it is permissible

108 Ursula Kuhnle and Wolfgang Krahl, ‘The Impact of Culture on Sex Assignment and Gender
Development in Intersex Patients’, Perspective in Biology and Medicine, 45 (1) (Winter 2002), 85 — 103.

109 Ursula Kuhnle and Wolfgang Krahl, p. 87.

110 S A. Taha, ‘Male Pseudohermaphroditism: Factors Determining the Gender of Rearing in Saudi Arabia’,
Urology, 43 (3) (1994), 370-374, p. 370.

111 Rabah M. Shawky and Sahar M. Nour EI-Din, p.198

12 The Qur’an, Sitrah al-Nisa’ (The Women), 4: 119. This verse states the deeds of Satan in misleading
human by several actions including altering Allah’s creation. It follows with a reminder to not take Satan as an
ally or humans will suffer a great loss in the Hereafter.

113 3alih ibn Fawzan Al-Fawzan, al-Fatawa al-Muta ‘alligah bi al-Tibb wa Ahkam al-Marda (Fatwas Related
to Medicine and Rulings on Patients), (Riyadh: Ri’asah Idarah al-Buhtth al-‘Ilmiyyah wa al-Ifta’, 2003), p. 305.
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to ‘undergo surgery to retain the most functional private part’.** A similar decree was
also provided by Majelis Ulama Indonesia (MUI-the Council of Indonesia Scholar) in

its conference held in 2010.115

Sachedina affirms that jurists acknowledge all the potential risks of surgical treatment,
but corrective surgery would enable the patient to have a proper social sex
classification especially within a religious and cultural-gender-differentiation
accentuated community.'*®* However current debate on medical perspectives focuses
on two concerns: i) when is the appropriate timing of the surgery; and ii) who is the
eligible person to make decision.

Referring to the former concern, Sayed Sikandar Shah Haneef and Mahmood Zuhdi
Abd Majid argue against early surgical intervention for minor patients based on its
juridico-ethical implications from Islamic law and ethical perspectives.!'” Mohamed
and Mohd Noor propose utilisation of maqgasid al-shari‘ah in resolving the moral
dilemma in medical practice, specifically on appropriate timing for conducting SAS for
an infant. The elasticity of this concept is viewed as a mechanistic tool in order to
prevent misjudgement and to ensure potential benefits outweigh potential harms in the
decision making process.!*® However, their elaboration restricts the apparent meaning
of maqasid al-shari‘ah without further exploration on the key elements of this notion.
In this instance, this research will elaborate further the discussion within the framework
of Islamic bioethics.

Little is known pertaining to the second concern, i.e. the eligible decision makers in
managing patients with DSD from the Islamic perspectives. Nevertheless, the
discussion from the medical perspectives has grown further even to the extent of
proposing the participation of religious leaders in the decision-making process. Ani

Amelia and others have conducted a research on Congenital Adrenal Hyperplasia

114 Department of Islamic Development Malaysia, Decision of the Fatwa Committee of the National Council
for Islamic Religious Affairs Malaysia (Putrajaya: Department of Islamic Development Malaysia, 2010).

115 Majelis Ulama Indonesia, Himpunan Fatwa MUI (Collections of MUI Fatwa), ed. by Hijrah Saputra,
Andriansyah and Andhika Prasetya K. S.Sos (Indonesia: Erlangga, 2011), p. 605.

116 Abdulaziz Sachedina, pp. 193 — 194,

117 Sayed Sikandar Shah Haneef and Mahmood Zuhdi Abd Majid, ‘Medical Management of Infant Intersex:
the Juridico-Ethical Dilemma of Contemporary Islamic Legal Response’, Zygon, 50 (4)(2015): 809-829, p. 828

118 Mohd Salim Mohamed and Siti Nurani Mohd Noor, ‘Islamic Bioethical Deliberation on the Issue of
Newborns with Disorders of Sex Development’, Science and Engineering Ethics, 20 (25 Mar 2014).
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(CAH) patients in developing nations including in Malaysia. They identified that poor
Quiality of Life (QOL) of the patients are affected by late presentation or sequelae, no
prenatal treatment or screening, psycho sexual issues, no support group, lack of
understanding of the condition and medication, lower economic status, less
governmental support for health care spending, religious issues and traditional beliefs,
rumours and stigma of being intersex and pressure to select the optimal gender.!® As
a result, the research team recommends that a multidisciplinary team should be
formed comprising of medical practitioners from a wide range of specialty, ethicists,
support groups and religious leaders in order to ensure a better QOL for patients with
DSD.*?° Remarkably, this recommendation highlights the importance of religious
leaders to not overlook this issue. Therefore, it increases the need to discuss

Disorders of Sex Development within the scope of Islamic studies.

1.8. Structure of the Thesis

This thesis is divided into 8 chapters. This chapter contains the preliminary
background of conception of this study, including objectives, scope, methodology and
a literature review. Chapter 2 primarily establishes the core framework of the study.
A number of assumptions on the relationship between Islam and medical ethics or
bioethics were examined to identify the most suitable theoretical framework for
evaluating the condition of Disorders of Sex Development (DSD). This chapter
proposes shari‘ah as the legal and ethical framework in analysing DSD by employing
the principles of Islamic jurisprudence and Islamic legal maxims as to achieve the

wide-ranging purposes of shari‘ah.

The following chapters discuss management of patients with DSD in its sequence:
beginning in Chapter 3 with a discussion on shari‘ah and medicine, and particularly
on the condition of human sexual development. This chapter is explored in order to
respond to the first objective of the research, i.e. on the relation between khunithah
and DSD. Exploration of gender from hermeneutic study and biological development

19Ani Amelia Zainuddin and others, 'Research on Quality of Life in Female Patients with Congenital
Adrenal Hyperplasia and Issues in Developing Nations', Journal of Pediatric and Adolescent Gynaecology, 26
(December 2013), 296-304.

120 Ani Amelia and others, p. 302-303.
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based on Islamic and medical perspectives, respectively, will increase our insight into
common sexual development and its abnormalities. The latter is the main focus of this
research. To better understand the Islamic underpinnings of management of DSD, this
medical condition will be explored in comparison with the condition of khundithah, as
outlined by the classical Islamic scholars. Therefore, identification of their relation is
essential prior to a discussion on DSD’s management. This chapter also suggests a
proposal for redefinition of khundthah. While the classical definition indicates external
genital appearance, a new definition considers the biological condition, in order to

avoid any misinterpretation of hermaphroditism from an Islamic perspective.

The second objective of this research is to identify bioethical underpinnings of DSD
particularly on gender assignment, treatment and decision-making process. These
three aspects are analysed in chapters 4, 5 and 6. Chapter 4 covers research into the
best approach to gender assignment for different groups of DSD and khundthah (as
described in Chapter 3). Five models of gender assignment are examined thoroughly
within the framework of Islamic jurisprudence. A novel and holistic Islamic biomedical
approach is proposed as a tool for assigning (and reassigning) appropriate gender for
affected patients.

Another vital bioethical issue in managing patients with DSD pertains to treatment
once the appropriate gender has been identified and assigned. Chapter 5 presents
types of available treatment and constant debates related to them prior to the
discussion from the Islamic perspectives. Evaluation from the Islamic perspective
justifies patient treatment. In response to the current contestation on timing of the
treatment due to its harmful effect in later age, the researcher proposes the use of
‘maslahah’ as a mechanistic tool to consider the appropriate timing of medical

intervention to prevent detrimental and long-life complications.

While medical intervention may only be conducted pursuant to informed consent, the
next issue concerns who can make the decisions. Chapter 6 explores the
characteristics of autonomy and competency as the very core components of an
eligible decision maker. The historical paradigm of inculcating greater professionalism
among doctors in the context of the accommodation of patient rights is examined in

light of Islamic teachings. This relies upon identifying the actors, i.e. patients, doctors,
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parents and religious leaders, and their roles based on four different approaches of
decision making process in the medical settings. The elements of autonomy and
competency as elucidated in Islam help establish the most appropriate model of

decision-making process in managing DSD.

Subsequent to the explication of the roles of decision makers, Chapter 7 analyses the
roles of religious leaders, particularly among religious authorities. This chapter
addresses the third objective of this research in determining the need for the
involvement of Muslim scholars in multidisciplinary teams to manage patients with
DSD. In order to ensure consistency of the data, comparison has been made on this
particular topic between three different countries in the South East Asian region,
namely Malaysia, Singapore and Indonesia. These countries have been chosen based
on certain criteria including holding on Sunni school of thoughts and having common

shared values among Malay Muslim communities.

Chapter 8 summarizes this thesis. The evaluation of Sunni Islamic perspectives
concerning a medical issue known as Disorder of Sex Development demonstrates the
dynamism of Islamic biomedical ethics in resolving issues on gender ambiguity. Eight
conclusions are reached, and the findings of this research and several other
recommendations have been proposed as a way forward in dealing with this critical

and sensitive medical condition.
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2. SHARI'AH: THE ISLAMIC LEGAL AND ETHICAL JURIDICAL
APPROACHES

2.1. Overview

Extensive readings were conducted on biomedical ethics in Islamic perspectives to
identify the most appropriate framework for this research. The approaches of
deliberating either Islamic ethics or Islamic bioethics or Islamic biomedical ethics vary
to one another. In this chapter, those approaches are grouped into three typologies of
Islamic biomedical ethics’ discourse, i.e. foundation, scopes and actors. The first
typology discusses several approaches that focus on the foundation of Islamic
bioethics. The second typology is on the ethics itself which emphasizes on the moral
conduct of a physician, on medical profession and biomedical issues. Whereas the
final typology underscores the actors who are involved in the development of Islamic

biomedical ethics.

Regardless of the types of discussions, most scholars construct their argument with
reference to the Qur'an and Hadith. Based on thorough analysis of those three
typologies a holistic framework was identified at the end of this chapter as a framework
of Islamic perspectives in deliberation of Disorders of Sex Development. This strongly
suggests that shari'ah is a holistic approach that governs the whole concept of Islamic
bioethics. It does not only serve the purpose of legal rulings, but also provides moral
and ethical manifestations. It also pays more attention on the actors involved in
shaping and developing the concept of Islamic biomedical ethics.

2.2. Deliberation of a Bioethical Context

Medical conditions are studied not only from their clinical context but also from the
ethical aspect. Therefore, bioethical deliberation comes into discussion. It is essential
for us to understand what is meant by ‘bioethics’. The term bioethics was coined by a
biologist, Van Rensselear Potter in his book, ‘Bioethics: Bridge to the Future’ in
1971.121 However, the discussions on ethics and medicine appeared earlier than this

121 vvan Rensselear Potter, Bioethics: Bridge to the Future (London: Englewood Cliffs, 1971).
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by the term ‘medical ethics’. The conflicts between medicine and ethics were less
common in older times because treatment, medicines and operations were justified by
the benefit of individual patients.*?> Medical ethics has become more important in
present days due to the advancement of biomedical technology. Today, medicine is
not only for alleviating sickness and restoring health, but also to improve the quality of
life. As pointed out by Charles E. Curran, the modern technologies create more ethical

dilemmas compared to the past.1??

The ethics of medicine according to Bernard Haring ‘represent[s] a systematic effort
to illumine the ethos and to elaborate the perspectives and norms of the medical
profession’.*?* He describes ethos as sharing traditions and customs among
vocational groups rendering a service to the community.'?® Bioethics is defined as ‘a
field of inquiry dealing with the moral obligations of health professionals and society in
meeting the needs of the sick and injured, providing a framework for moral judgment

and ethical decision making in the wake of phenomenal advancements in medicine’.12®

Realizing the dangers that science can lead to; Potter suggests that bioethics is a new
science of survival and it is a scientific methodology in testing ideas and developing
them based on previous experience.'?’ Bioethics is an interdisciplinary approach and
not exclusive for the scientific approach. Bioethics is identified by Potter as a bridge
between science and humanities that can take the present day into the future. The
interdisciplinary nature of bioethics is well accepted as it includes the role of
philosophers, biologists, physicians, theologians, psychologists, lawyers, health

professionals and many others.'?®

122 Curran, p. 59.

123 Curran, p. 60.

124 Haring, p. 25.

125 Haring, p. 24.

126 ‘Bjoethics’, Oxford Dictionary of Islam, ed. by John L. Esposito (New York: Oxford University Press,
2003).

127 For more details on the idea of Potter on bioethics, see Henk A. M. J. ten Have, 'Potter's Notion of
Bioethics', Kennedy Institute of Ethics Journal, 22 (Mar 2012), 59-82.

128 Encyclopedia of Bioethics, ed. by Warren T. Reich, Abortion to Extraordinary, (London: Free Press
London, 1978); K. Danner Clouser, 'Bioethics', in Encyclopedia of Bioethics, ed. by Warren T. Reich (London:
Free Press London, 1978), pp. 126.
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However, Potter looks at bioethics as a philosophical notion that can lead to a progress
in a society. He believes that religion is only a transcendental progress from this world
to another world to come.'?® Against this view are religious bioethicists who believe
that ‘theology played a foundational role in its creation’.*3° In his research, David H.
Smith lists the key figures among the earliest non-medical scholars who contributed
to the discussions of medicine and ethics. He found out that, although there was a
Jewish physician in his list, Christian and Jewish scholars were the key players in
building up the discussion of medical ethics.'3! He argues that mainline philosophy
was not a serious key subject at the beginning of the emergence of the discussion. He
also argues,

“The fact is that religiously informed thinkers were so influential at the beginning

of the bioethics movement because a standpoint within a religious tradition

helped them to say things that were true and insightful.”*32

This indicates that discussing about bioethics from a religious standpoint is not at all
unusual. As Potter contends bio and ethics illustrate the combination of knowledge
about science and humanity. Humanity and religion, on the other side, are
corresponding and inseparable from each other.

Medical discourse has evolved from a discussion of illness, treatment and drugs to a
more obscure scientific and technological advancement within the medical research.
Initially, the traditional form of medicine was hypothetical to knowledge and belief in
the pre-modern era. Adding ‘bio’ to the existing term of medicine indicates ‘a step
change in forms of knowledge and power.’*33 The term “biomedicine” has been coined

to mark the transformation in the body of knowledge and associated clinical and

125 Henk A. M. J. ten Have, p. 64.

130 Bonnie Steinbock, The Oxford Handbook of Bioethics (Oxford: Oxford University Press, 2007), p. 4.

131 Among the scholars that have been pointed out in Smith’s research are: i. Catholic philosophers: Daniel
Callahan, 1930) and Hans Jonas (1903 — 1993); ii. Episcopal priest, Joseph Fletcher (1905 - 1991); iii.
Protestants scholars: Helmut Thielicke (1908 — 1986), Karl Bath (1886 — 1968) and Dietrich Bonhoeffer (1906 —
1945); iv. Catholic theologians: H. Richard Niebuhr (1894 — 1962), Paul Ramsey (1913 — 1988), Bernard
Héring (1913 — 1998), Richard McCormick (1947) and Charles Curran (1921 — 1980); and v. Jewish scholars:
Fred Rosner, David Feldman, Immanuel Jakobovits (1921 — 1999) and David Bleich (1936).

132 David H. Smith, 'Religion and the Roots of Bioethics Revival', in Religion and Medical Ethics - Looking
Back, Looking Forward, ed. by Allen Verhey (Cambridge: William B. Eerdmans Publishing, 1996), 1, p. 15.

133 Morgan Clarke and Thomas Eich, ‘The Social Politics of Islamic Bioethics’, Die Welt Des Islam 55,
(2015), 265 — 277, p. 269.
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experimental practices grounded in medical sciences.3* It goes without saying that
ethical issues become more complex and intricate with this sophisticated

transformation that sparked the birth of ‘bioethics’.

In Islamic worldview, medical ethics concerns with all aspects of medical practice. This
includes professionalism, professional relations, health care professional character,
conduct and accountability.*3®> The transformation to biomedicine in the West also
influenced the gestation of Islamic biomedical ethics in every part of the world through

reflection on contemporary issues in medical practice and research.

2.3. In Search of Framework of Biomedical Ethics in Islamic Perspectives

As clearly stated in the title of this research, the medical condition of DSD will be
studied through the evaluation of Islamic perspectives. It is required to define what is
Islamic perspectives and how it should relate to the discussion on the rare conditions
of gender ambiguity. Yet, Islamic perspectives on medical ethics show a vast array of
discourses from various points of view. Therefore, a research has been done to
explore the very subject of Islamic (bio)medical ethics in order to seek the most
appropriate framework of this study. Most of literature deliberate its constituent and
foundation on several facets, such as follow:

a. Religio-cultural approach and Muslim ethics.
Interplay between divine texts and context.
Application of discipline of principles of Islamic jurisprudence (usdl al-figh).
Aiming at achieving maqasid al-shari‘ah (the objectives of shari‘ah).

Fatwa and contemporary Islamic scholars’ views.

-~ ® o 0o o

Islamic ethics and pre-modern Islamic medical ethics.
Socio-political environment by the involvement of Islamic legal authority.

= «Q

Adab and morality.

Philosophical principles in Islamic perspectives.

13 Muna Ali, ‘The “Bio” in Biomedicine: Evolution, Assumptions, and Ethical Implications’ in Islamic
Perpsectives on the Principles Biomedical Ethics, ed. By Mohamad Ghaly (London: World Scientific
Publishing (UK) Ltd., 2016) 1, 41 — 68, p. 44.

135 Jamal Jarallah, ‘Islamic Medical Ethics: How Different?’, Journal of Taibah University Medical
Sciences, 3 (2008), 61 — 63, p. 61.
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In fact, these facets are closely interrelated to each other. The researcher discovered
that Islamic biomedical ethics is not merely an attribution to ethics and morality.
Beyond its name, this discipline is much more directed towards the connection
between its foundation, scopes of discussions and actors that contribute to its
formation. Hence, those identified facets are grouped into three typologies, which are
foundation, scopes and actors as presented in Figure 2.

Foundation Scopes Actors

Ethics of a
physician People and
community

Islamic-Principlism

Fatwa
Ethics in medical

profession
Shariah

Islamic legal
Ethics on authority
biomedical issues

Magqasid al-
shari‘ah

Figure 2: Typology of Discourse on Islamic Biomedical Ethics

2.3.1. Foundation of Islamic Biomedical Ethics

The first type of exploration in Islamic biomedical discourse is upon its foundation.
Muhammad All al-Barr and Zuhayr Ahmad al-Siba‘T mention, “medical ethics should
be based on constitution that defines its features and enduring rules upon which its
construction anchors. The constitution refers to the Qur’an and Prophetic Sunnah.”36
Yet, there are different views on how these sources are referenced to in understanding
the whole concept of Islamic biomedical ethics. The researcher divided these opinions
into four groups, namely, Islamic-Principlism, fatwa-based, Magasid-based approach

and Islamic-juridical-ethical approach.

136 Zuhayr Ahmad al-Siba ‘T and Muhammad ‘Ali al-Barr, al-Tabib Adabuh wa Fighuh (Ethics of Physician
and Its Jurisprudence), (Damascus: Dar al-Qalam, 1993), p. 10.
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2.3.1.1. Islamic-Principlism

There are a number of philosophical theories on medical ethics. One of which is widely
debated is a theory proposed by Tom Beauchamp and James Childress through their
7-edition book, entitled, Principles of Biomedical Ethics. Beauchamp and Childress
stand for a set of principles that is deemed to be a universal moral and ethical codes,
which are respect for autonomy, beneficence, nonmaleficence and justice. These
principles were also known as Principlism as coined by K. Danner Clouser and

Bernard Gert in their response, A Critique of Principlism.37

Beauchamp and Childress argue that the principles — respect for autonomy, justice,
beneficence and non-maleficence — are constructed from common morality which
comprises full set of universal norms, hence universal principles. Though, “this
framework is abstract and thin in content until it has been further specified.”*3®
Specification is a process of adding action-guiding content to general principles. These
principles will work well in various conditions and cultural backgrounds, according to

them, including fulfilling religious requirements.

One of the examples is presented through their response to some critiques - pertaining
to this Principlism — made by Professor Ali Qaradaghi on consent of medical
intervention.'3® Professor Qaradaghi said that, “the patient's permission of the
treatment is essential if the patient is in full legal capacity to give it. If he is not, the
permission of his (her) legal guardian shall be sought according to the order of
guardianship in sharia.”*° Beauchamp and Childress assert that the ‘in sharia’ is a
kind of specification towards ‘permission’ which is universally observed in biomedical
ethics. The specification or additional action required is on selection of guardianship

based on Islamic law.

137 K. Danner Clouser and Bernard Gert, ‘A Critique of Principlism’, the Journal of Medicine and
Philosophy, 15 (2) (1990), 219 — 236.

138 Tom L. Beauchamp, ‘The Principles of Biomedical Ethics as Universal Principles’ in Islamic
Perspectives on the Principles Biomedical Ethics, ed. by Mohamad Ghaly (London: World Scientific Publishing
(UK) Ltd., 2016) 2, 91 — 120, p. 94.

139 professor Ali Qaradaghi is a Secretary General of International Union of Muslim Scholars and also serves
as member of Shariah Advisory Board for several banks in Muslim world.

140 Tom L. Beauchamp, ‘The Principles of Biomedical Ethics as Universal Principles’, 2016, p. 44.
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In order to draw similar standard with what is expected to be globally and universally
accepted principles of biomedical ethics, some scholars put significant efforts to
specify — to use Beauchamp and Childress’ word — or even to adapt the principles
within the Islamic dogma. Gamal Serour, Muhammad °‘Alt al-Barr, Hassan Chamsi-
Pasha, Aksoy Sahin and Ali Tenik are among scholars who contribute to this
perspective. Grounding their deliberation, all of them begin the explanation with first
understanding the sources of Islamic law, namely the Qur'an and Hadith as well as
other juridical tools for prescribing Islamic rulings. The four principles are then
elaborated by indicating the Quranic verdicts or Hadtth that are related to them.

Among the four principles, autonomy is viewed as the most controversial principle
within the Islamic purview. Gamal Serour is a Professor of Obstetrics and
Gynaecology, Director of International Islamic Centre for Population Studies and
Research at al-Azhar University. He holds onto the four-principles but states that if
autonomy of a person contradicts with public interest, the latter is given priority.4!
Muhammad ‘All al-Barr, a Director of Medical Ethics Centre, International Medical
Centre, Jeddah, and Hassan Chamsi-Pasha, a Consultant Cardiologist and Head of
Non-Invasive Cardiology at King Fahd Armed Forces Hospital in Jeddah, produce a
book on Contemporary Bioethics: Islamic Perspectives. Each principle, as proposed
by Beauchamp and Childress, is explained in a separate topic. They assert that
autonomy in Islam is not absolute because human can only act in the way already

prescribed by God.14?

Sahin Aksoy, a researcher at Harran University, Turkey published an article on the
four principles of bioethics. This article is co-authored with his colleague, Ali Tenik from
the same university. Aksoy and Tenik justify the applicability of these principles
through Mawlana Jalaladdin Rumi’s thoughts way back in the 13" century.43 Rumi (d.

1253) was a well-known theologian and Sufi. He concentrated mostly on God’s

141 Khalid al-Ali, Gamal Serour and Alireza Bagheri, ‘Challenges in Islamic Bioethics’ in Islamic Bioethics:
Current Issues and Challenges, ed. By Alireza Bagheri and Khalid Abdulla al-Ali, (London: World Scientific
Publishing Ltd., 2018), p. 234.

142 Muhammad ‘Ali al-Barr and Hassan Chamsi-Pasha, Contemporary Bioethics-Islamic Perspectives
(Springer, Cham, 2015), https://doi.org/10.1007/978-3-319-18428-9, p. 115.

143 Sahin Aksoy and Ali Tenik, ‘The ‘Four Principles of Bioethics’ as Found in 13" Century Muslim Scholar
Mawlana’s Teachings’, BMC Medical Ethics, 3 (2002), http://wwwbiomedcentral.com/1472-6939/3/4.
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command and explored the ‘inner power’ of man. As unanimously argued, according
to him, Islam does not permit absolute autonomy but limits with certain rules. Man is
a representative of God and God reflects His attributes only on man. Therefore,
autonomous decision with the ‘share’ of God in it shall be respected if it is carried out

with ‘ilm (knowledge).

However, Mohamad Ghaly, a Professor of Islam and Biomedical Ethics at research
Centre for Islamic Legislation and Ethics (CILE), Qatar, considers these views as
instrumentalist approach. It is because Quranic verses and Hadith are quoted and
presented as instruments to justify the compatibility of Principlism within Islamic
underpinnings. He argues that “the Islamic tradition is not approached as a source of
knowledge but as possible justifier for already existing assumptions embraced by
principle-based bioethics.”*44* A more concrete and foundational framework of Islamic
bioethics is crucial to ensure its sustainability across times and geography, as the
sources of Islamic law themselves are persistence and harmonious with different

cultures and societies.

2.3.1.2. Fatwa-based approach

Fatwas are always recognised as a point of departure when discussing Islamic
perspectives pertaining to biomedical issues. It is a legal response provided by mufti
(authoritative jurist) or certain religious scholars, upon request from an interlocutor
(mustafti). Referring to fatwa is an effortless and a straightforward action in order to
comprehend Islamic stands on certain issues. Fatwa helps individuals and
communities to understand contemporary biomedical issues by considering local
environment, cultural and necessitates. Unsurprisingly, diverse legal opinions exist as
it may differ due to the local context, despite the differences on Islamic schools of

thoughts and their principles that the jurists hold on to.

Vardit Rispler-Chaim, a lecturer at University of Haifa, Israel, analyses Islamic
biomedical ethics based on Egyptian fatwas. She summarizes the main characteristics

of Islamic medical ethics, based on her study, which are:

144 Mohammed Ghaly, ‘Introduction’ in Islamic Perspectives on the Principles Biomedical Ethics, ed. by
Mohamad Ghaly (London: World Scientific Publishing (UK) Ltd., 2016), p. 4.
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a. There is a constant attempt to base modern medical treatments in the
classical sources of Islamic law.

b. The problems raised are pertinent predominantly to Muslims or derive
directly from the commandments and prohibitions of Islamic law.

c. When Islamic law and the state law on certain medical ethics are
contradictory the fatwa is issued to mediate.

d. Islamic medical ethics tend to be apologetic or to show the superiority of
the Islamic way of life over that of other societies, especially in the West.

e. Islamic medical ethics are often inseparable from social and political

issues.14°

It is not the objective of this subtopic to discuss thoroughly each point that Rispler-
Chaim made. It is sufficient however to note that fatwa is human interpretation of the
Lawgiver’s texts at the best manner that the jurists could make based on the discipline
of Islamic jurisprudence. Fatwa is studied in both, vertical and horizontal directions.
Vertically, fatwa is examined to explore the jurisprudential mechanisms employed by
the scholars including identifying proof of injunctions, Quranic and Hadith texts and up
to which the objectives of shari’ah are to be achieved. This provides foundational
discourse of Islamic biomedical ethics. In addition, fatwa is also examined horizontally
by defining the character of related parties including the mufti, societies and
governmental authorities. At this juncture, fatwa is then recognised as a product of
interaction between Divine revelations, legal interpretation and ethnographical
consideration. Thus, the roles played by the jurists and their attitudes are continuously

studied as will be described further in the third typology of Islamic bioethical discourse.

Biomedical issues are frequently explored through available fatwas found around the
globe. Technology increases the possibility of seeking various juristic opinions across
geographical boundaries as most prominent individual jurists and institutional jurist
councils have their own webpage for public access. Comparison and integration are
made between them due to the limitation of fatwa’s nature that focuses on answering

the question, rather than issuing an elongated explication on certain issue. The

145 vardit Rispler-Chaim, 'Islamic Medical Ethics in the 20th Century', Journal of Medical Ethics, 15
(1989), 203-208, p. 203.
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researcher is of the opinion that the analysis of biomedical issues is more viable if the
fatwas are examined thoroughly by understanding their jurisprudential mechanisms.
This will enlighten the readers on the very basic framework of Islamic bioethics and its
elasticity due to several factors such as the changing cause of rulings, utilization of

different proof of injunctions and varied customary practices.

2.3.1.3. Islamic Juridical-Ethical Approach

Currently, Muslim scholars increasingly turn to underlying principles of shari‘ah in
search of durable guiding principles of Islamic biomedical ethics. Shart ah refers to the
God’s eternal and immutable will for humanity and is known as ideal Islamic law.14®
The God of universe sends down His decree through two Divine scriptures, i.e. the
Qur’an and Hadtth for all mankind. The Qur’an is regarded as the ipsissima verba, the
revelation of Allah sent upon the Prophet Muhammad through the angel Jibra’il. It is
the most authentic source as promised by Allah and its status of authenticity is
regarded as definitive state (gat ‘i al-thubdt) due to its verbal perpetuation (tawatur).'4’
Meanwhile, Hadith refers to what is narrated from the Messenger’s saying, action,
approval or characteristics. It is regarded as the second source after the Qur’an since
it is categorised as speculative proof (zanni al-thubdtf) except those Ahadith which are
recognised as Hadith mutawatir. These Divine revelations of the only God comprise
of universal commandments that uphold universal moral characters and virtues. Thus,
it is a significant effort to expound the epistemology of ethics in Islam and revive the
classical notion of maqasid al-shari‘ah (the objectives of shari'ah, which will be
described later) through its juridical tool of the principles of Islamic jurisprudence (‘usdl
al-figh).

Abdulaziz Sachedina, a Professor and International Institute of Islamic Thought Chair
in Islamic Studies at George Mason University in Fairfax, Virginia, says that, “since

biomedical issues occur both in the area of interhuman as well as human-divine

146 Oxford Dictionary of Islam, ed. by John L. Esposito ([New York]; [Oxford]: Oxford University Press,
2003).

147 Allah granted in His Holy Book that “We have, without doubt, sent down the Message (the Qur’an); and
we will assuredly guard it (from corruption).” Translation from Sirah Ibrahim, 15: 9.
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relations, Islamic juridical inquiries tend to be comprehensive.”**® He mentions that
universalization of secular bioethics that has been proposed in medical education has
led to erroneous assumptions among healthcare professionals and Muslim societies
due to its limited applicability that does not fully resonate with the local and regional

Muslim values.14®

Thus, the quest for principles of bioethics in Islamic legal-ethical tradition is vital to
ensure the realization of the objectives of shari'ah and its compatibility with Muslims’
experiences. The result of this enquiry will render a robust and yet malleable
foundation to serve multi-cultural and multi-races background of Muslim communities
around the world. Proper examination of the underlying principles and rules of practical
ethical guidance in the Islamic tradition will surpass the numerous research that were
made merely by passing references to the Qur’an and Hadith as a justifier to the
available concept of biomedical ethics.

Unlike philosophical or secular ethics, according to Aasim Padela, ethical codes in
Islam begin with faith in Allah and other pillars of Islam, followed by morality for
individuals and society to approach Him as far as possible.’®® Padela argues that
shari'ah is the way to approach Him through state law and personal life, collectively
and individually respectively. Subsequently, any discussion of Islamic medical ethics
should include analysis of the sharT‘ah. It is interesting to note that the birth of this new
discipline of Islamic bioethics provides a means for Islamic ethico-legal traditions to be
applied in response to social changes in health and medicine, new biomedical
technologies, and understandings of human biology that challenge previously held

assumptions.*!

Shari‘ah as understood by the Muslims is derived from divine scriptures, namely the
Qur’an and Hadith. Both are viable sources of Islamic law, despite the debate of the
authoritativeness of the latter source on its variants. Mohamad Ghaly describes these

148 Abdulaziz Abdulhussein Sachedina, Islamic Biomedical Ethics Principles and Application, (Oxford; New
York: Oxford University Press, 2009), p. 8.

149 Abdulaziz Abdulhussein Sachedina, p. 8.

150 Aasim I. Padela, 'Country Report: Islamic Ethics: A Premier', Bioethics, 21 (2007), 169-178, p. 174.

151 Aasim I. Padela, Hasan Shanawani and Ahsan Arozullah, ‘Medical Experts and Islamic Scholars
Deliberating over Brain Death: Gaps in the Applied Islamic Bioethics Discourse’, The Muslim World
(Hartford), 101 (1) (2011) 53 — 72, p. 54.
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sources as being able to manifest one of the textual elements that play a greater role
in their interplay with context especially throughout the discussion of Islamic

biomedical ethics.

Any legal rulings or ahkam (sing. hukm) in Islam has to be based primarily on the
Qur’an, Hadith and ‘ijma‘ (consensus of Muslim scholars). In the absence particular
reference of narrations from those three sources, ijtihad will be conducted. ljtihad
literally means exertion. Technically it refers to the effort of a jurist makes in order to
deduce the law, which is not self-evident, from its sources and it is a legal independent
reasoning.'? Here, the discipline of principles of Islamic jurisprudence (‘usal al-figh)

is applied to deduce the practical legal rulings from the detailed foundational sources.

The ijtihad process is concerned with hermeneutic and deductive principles through
which several mechanisms are employed including al-qiyas (analogical reasoning), al-
ra’y (sound opinion), al-istis/ah (promoting the good), al-istihsan (selecting the most
beneficial), ‘urf (customs) and sadd al-zara’i* (blocking means). These tools and their
specific technique of analysis are known as qawa'id ‘usdliyyah (principle
methodologies). Subsequently, Islamic legal maxims enrich these mechanisms of
Islamic law, hence making it more flexible and elastic. These tools, which are utilised
by a mufti or a jurist to provide fatwas or religious decrees, help scholars in discerning

the contemporary biomedical issues from its ethico-legal perspective.

2.3.1.4. Magasid-based Approach

Disentangling new emerging issues based on the available fatwas, as a result of
iitihad, sometimes does not seem to feed the purpose of shari‘ah. In addition, it is also
observed that the failure of tool of qiyas has led many contemporary scholars to turn
to the basic of shari‘ah on its underlying objectives or known as maqasid al-shari‘ah
to derive robust and consistent rulings.'®® Ghaly, Al-Barr, Chamsi-Pasha, Padela,
Omar Kasule, Ghaiath Hussein and Jasser Auda are among many other Islamic

152 Mohammad Hashim Kamali, Principles of Islamic Jurisprudence, Revised edn (Cambridge: The Islamic
Text Society, 1991), p. 366.
183 Omar Kasule, ‘Biomedical Ethics: An Islamic Formulation’, JIMA 42 (2010), 38-40, p. 38.
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scholars, physicians and bioethicists that propose this current paradigm in analysing

Islamic biomedical ethics.1%*

Magsid (plural: magasid) refers to a purpose, intent, objective or goal. The term
maqasid al-shari ah refers to the purposes/intents/objectives/goals behind the Islamic
rulings. Magasid is also used interchangeably with masalih (people’s interests; sing.
maslahah) or masalih al-‘ammah (publid interests).'>> Al-Ghazali, (d. 505 AH/1111
CE), a prominent jurist in Shafi‘T school of thought, who placed this discussion under
the topic of ‘unrestricted interests’ (masalih al-mursalah), clarifies that the objectives
of shari'ah is to attain well-being of all mankind. The attainment is through
safeguarding five basic elements including i) faith, ii) life, iii) mind, iv) offspring and v)
wealth.1%6 The act of preservation encompasses two sides which are safeguarding
these elements and protecting them from any destruction. The extent of which these
five elements should be preserved are divided into three levels of magasid based on
its strength namely, the essentials or necessities (al-dardriyyat), the complimentary
(al-hgjiyyat) and the embellishments (al-tahsinyyat). Al-Ghazalt emphasizes that the
act of preservation should be done mainly when it comes to the level of necessities, it
is the highest level, more important than the levels of complimentary and

embellishments.157

Some scholars interpreted the five elements as the objectives of shari‘ah themselves.
Kasule elaborates the five elements as the general purposes of shari'ah that should
be protected, preserved and promoted. With clear and robust purposes, all ethical
issues can be resolved, and thus other laws are undesirable.'>® The preservation of
these five elements includes, firstly the protection of iman (faith) as well as other
religious obligatory duties (‘ibadah). Therefore, promoting good health and providing

1% Muhammad ‘Ali al-Barr and Hassan Chamsi-Pasha, p. 48; Jasser Auda, ‘A Maqasid-Based Approach: A
New Independent Legal Reasoning (jtzikad) in in Islamic Perspectives on the Principles Biomedical Ethics, ed.
By Mohamad Ghaly (London: World Scientific Publishing (UK) Ltd., 2016) 1, 69-88, p. 69; A. R. Gatrad and
A. Sheikh, ‘Medical Ethics and Islam: Principles and Practice’, Archives Disease in Childhood, 84 (2001) 72 —
75, p. 74; Omar Kasule, The Legal and Ethical Basis of Medical Practice, Workshop on Use of Ijtihad Magasidi
for Contemporary Ethico-Legal Problems in Medicine, Figh Academy of India, Hyderabad, 3 — 4 February 2007

155 Jasser Auda, Magasid al-Shariah An Introductory Guide, (Herndon VA: 11T, 2008), p. 6.

1% Muhammad Muhammad Al-Ghazali, Al-Mustasfa fi ‘Ilm Al-Usil (the Seeking of Purity in the Science of
Jurisprudence's Principles), ed. by ‘Abd al-Salam ‘Abd al-Shafi, vol. 2 (Beirut: Dar al-Kutub al- ‘Tlmiyyah,
2000), p. 482.

157 Abii Hamid Muhammad ibn Muhammad al-Ghazali, p. 481.

158 Omar Kasule, ‘Biomedical Ethics: An Islamic Formulation’, p.39.
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medical assistance is also a form of preserving the faith as it will permit people to
practise and perform their religious duties properly.

Secondly, in order to practice the Islamic teaching, maintaining a good life is crucially
needed. Medical engagement is necessary if the one’s health is at risk.*%° In this case,
medicine is seen as contributing to the protection and continuation of life, the
prevention of disease and the treatment and rehabilitation of ailment.1®° Thirdly, the
protection of mind is attainable by preventing and treating neuroses, psychoses,
personality disorders and other various addictive disorders. The deterioration of the
mental faculty either caused by alcohol or drug abuse, physical illness or a stressful
way of life should be treated to protect the human mind. Again, medicine plays its role

to achieve this purpose.

The next element is the protection of offspring. Undoubtedly, the creation of humans
as mentioned in the Qur’an is for the continuation of generations.'®! For the purpose
of maintaining a sustainable population growth, current biomedical technology
contributes to rectifying infertility and providing prenatal and paediatric care to ensure
that a young generation is born and grows healthy.16? The last element is regarding
the protection of resources. It involves wealth acquisition, ownership and the
circulation of money for building up a socially and economically stable society.
However, it is unachievable if the community is facing general poor health, thus
becoming less productive and less vibrant society. The special application in medical
practice is through avoiding waste of resources, conserving energy and protecting the

environment in the hospitals.'3

Ghaiath Hussein, a bioethicist, is among a few scholars who enumerates the definition
of Islamic bioethics. He emphasizes the objectives of shari’ah when he describes
Islamic bioethics as ‘a methodology of defining, analysing and resolving ethical issues

that arise in health care practices or research based on Islamic moral and legislative

159 Abul Fadl Mohsin Ebrahim, ‘Method and Sources of Justification of Islamic Medical Ethics’, 4™
International Islamic Bioethics Conference, Coimbra, Portugal, 5 August 2015.

160 Omar Kasule, The Legal and Ethical Basis of Medical Practice, Workshop on Use of Ijtihad Magasidi for
Contemporary Ethico-Legal Problems in Medicine, Figh Academy of India, Hyderabad, 3 — 4 February 2007.

161 The Qur’an, Sirah al-Nisa’ (The Women), 3: 1

162 Omar Kasule, The Legal and Ethical Basis of Medical Practice, p. 6.

163 Omar Kasule, ‘Biomedical Ethics: An Islamic Formulation’, p.39.
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sources (the Qur’an, Hadith and jjtihad) aimed at achieving the goals of shari'ah
Islamic morality (i.e. preservation of the human religion, life, mind, wealth and
progeny)’.*®4 This definition is not clearly understood from the literal meaning of the
terminology. Rather, it provides an operational definition involving key aspects of
shari'ah law and denoting the dynamic progress of interpreting classical views on

maqasid al-shari‘ah in contemporary issues.

While most literature mention the necessity to consider maqasid al-shari‘ah, Auda
goes far beyond merely referring to its five principles of preservations. Modern
scholarships propose that the classical hierarchy of higher objectives could be
widened into other classifications such as classification based on: 16>

a. Scope of rulings - the scope is divided into three, i.e., general higher

objective, specific higher objective and partial higher objective.
b. Scope of people - from individual sphere to the nation interests.
c. Level of universality — directly induced the scripts rather than from the body
of figh (Islamic law).

Auda mentions that these multi-dimension structures are all valid dimensions that
represent valid viewpoints and classifications. Hence, if there are opposing evidences
occur in one particular case, these multi-dimensional structures will offer better ways
to reconcile the evidences by taking into account a higher objective between them.
The same method applied in understanding or interpreting the evidences in a unified
context based on the purpose of both evidences.'®® The second proposal on higher
objective based approach, made by Auda is to differentiate between changing means
and absolute ends. In Divine revelations, there are traditions that required clear
understanding of to which stage the commandments are referring to, either as means
or as ends in their own right.16” This differentiation, as well as the multi-dimension
method, will ensure the flexibility of the rulings with the change of time and

circumstance.

164 Professionalism and Ethics Handbook for Residents (PEHR): A Practical Guide, ed. by James Ware, 1st
edn, ed. by Ghaiath MA Hussein, Abdulaziz Fahad Alkaaba and Omar Hassan Kasule (Riyadh: Saudi
Commission of Health Specialties, 2015), p. 7.

165 Jasser Auda, ‘A Maqasid-Based Approach: A New Independent Legal Reasoning (Ijtikad), p. 73.

166 Jasser Auda, ‘A Maqasid-Based Approach: A New Independent Legal Reasoning (Ijtikad), p. 84.

167 Jasser Auda, ‘A Maqasid-Based Approach: A New Independent Legal Reasoning (Ijtikad), p. 79.
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2.3.2. Scopes of Islamic Biomedical Ethics

Based on the scope of discussion, ethics in medical setting can be broadly grouped
into three areas, namely:

- Ethics of a physician

- Ethics on medical profession

- Ethics on biomedical issues

2.3.2.1. Ethics of a Physician

Since its inception, ethics is widely discussed related to the conduct of a physician as
an individual as well as a profession. In Islam, the ethics of a person comprises both
inner and outer self, which grow from one’s religious belief and faith, then translated
into actions towards him/herself and the people around them especially patients, their
family and society. As early as in the 4™ century of Hijri when Al-Ruhawi, a prominent
physician, mentions the process of nurturing with goods ethics (al-ta 'dib) will transform
a person from animal dispositions to human ethics especially when it is firmly
established in humanity through the customs of the society.®® He uses the word al-
ta’dib in his book Adab al-Tabib (the Ethics of Physicians), which is derived from the

word adab to signify morality.

Al-Ruhawrt begins his writing with clear emphasis on spirituality and beliefs. He says
there are three articles of faith that a physician should hold on to. Firstly, for all
creations and beings, there is one Creator who is the All-Wise and All-Powerful in
doing things according to His will. Secondly, a physician must believe in the great Allah
with a firm affection, and devote himself towards Allah with all his reason, soul and
free will. Thirdly, a physician must also have faith that Allah sent down His Messengers
to teach what is good, in which mind alone is insufficient to contemplate what is
beneficial for them without the guidance from the Messengers.'®® Al-Ruhawt also
points out good conducts of a physician towards himself, i.e., towards his soul and

body is more valuable compared to wealth.'’® Hence, one should look after himself

168 |shaq ibn ‘AlT Al-Ruhawi, Adab Al-Tabib (the Ethics of Physician), ed. by Murayzin Sa‘id Murayzin
‘Asir, 1st edn (Riyadh: Markaz al-Malik al-Faysal li al-Buhiith al-Dirasat al-Islamiyyah, 1992), p. 63.

169 Ishaq ibn ‘AlT Al-Ruhawi, p. 41.

170 Ishaq ibn ‘AlT Al-Ruhawi, p. 40.
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spiritually, physically and ethically. He also pinpoints that a physician should possess
good ethical conduct and act decently towards others including healthy people,

patients and visitors.

His exploration can be seen as an extension of what was said by Muhammad Ibn
Zakariya al-Razi (d. 313AH/ 925CE) on spiritual medicine. Al-Razi emphasizes the
importance of mind as the exclusive way to differentiate between human and animals,
in which its ability will work upon proofs and evidence to cure wickedness of
spirituality.1’* Being informed by this foundation of ethics and manners, classical
literature on Islam and ethics focuses more on the characteristics of the physicians
and their relationship with God, themselves, patients, society and their profession. The
Hellenistic approach to medical ethics was believed to be incorporated within al-

Ruhawt and al-Razr’s writing although some elements disagree.

Another word related to adab is akhlaq. Akhlaq, which is derived from the word khalaga
(literally means ‘to create’), refers to a set of individual dispositions and human actions
whether good and bad. It is innate and comprises of the internal dispositions of a
person. Akhlaq is illustrated in a person’s appearance in term of its meaning and
characteristics.2’? It includes any pre-Islamic ethics which were in concord with Islam

whether practised or otherwise to achieve the purpose of seeking Allah’s pleasure.'”?

2.3.2.2. Ethics in Medical Profession

Individual ethics is a feature of professionalism in health care services and research,
which encompass several other branches in bioethics such as clinical ethics, research
ethics, resource allocation ethics, public health ethics, nursing ethics and others.174
Ibn Qayyim (d. 751 AH/1350 CE) had long ago emphasized that every doctor should
take responsibility on their career and to ensure that they are holding good

qualifications including acquiring ‘knowledge, balance, confidence, patience,

11 Muhammad ibn Zakariya Al-Razi, Al-Tibb Al-Rizhant, ed. by Abd al-Latif Al-‘Abd (Cairo: Maktabah al-
Tuhfah al-Bashariyyah, 1978), p. 48.

172 Muhammad lbn Mukarram Ibn Manziir, Lisan al- ‘Arab, 3™ edn, vol. 8, (Beirut: Dar Sadir, 1414H), p. 86.

173 Al-Zayd, ‘Abd al-Rahman ‘Abd al-Karim, Wagafat Ma ‘ Ahadith Tarbiyyah Al-Nabiy Salla Allah ‘Alayh
Wa Sallam Li Sakabatih (Standpoints with Educational Traditions of the Prophet (Pbuh) for His Companions)
(Medina: Al-Jami‘ah al-Islamiyyah bi al-Madinah al-Munawwarah, 1424H), p. 122.

174 professionalism and Ethics Handbook for Residents (PEHR): A Practical Guide, p. 6.
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forbearance, fear of wrongdoing, and similar professional characteristics, besides

mastering the use of the tools of the profession.’t’®

On the other hand, contemporary scholars like Hassan Hathout, Muhammad Al al-
Barr and Zuhayr Ahmad al-Siba ‘T emphasize on the awareness of Islamic rulings on
both rights and obligations of doctors and patients during and post medical
intervention. Hassan Hathout, a co-founder of International Organisation of Medical
Sciences (IOMS), explains, a physician’s deontology includes possession of threshold
of knowledge, worship and essentials of Islamic jurisprudence (figh). In doing so,
according to him, the doctor may advice and counsel to Muslim patients when they
are seeking his guidance about health, treatment and bodily conditions in line with
shari‘ah teachings.'’® Patients may ask more than only ailment and treatments. When
certain medical interventions recommended by the doctors are further questioned, for
example; how can | perform my religious duties undergoing procedures? Or will it
affect performance of prayer, fasting, pilgrimage? It is expected for Muslim doctors to
have good basic knowledge of figh so it will help the patients in getting a better quality

of life as a dutiful Muslim.

Muhammad ‘AlT al-Barr is a medical consultant in King Fahd Centre for Medical
Research, Saudi Arabia. Al-Barr's book, Al-Tabib Adabuh Wa Fighuh (Ethics of
Physician and its Jurisprudence)’, which is co-authored with Zuhayr Ahmad al-Siba'T,
presents similar context in greater details. It is divided into two chapters. The first
chapter, which is originally an article written by al-Siba‘T, entitled ‘Characteristics of
Muslim Physician’, deliberates on ethics and morality in medical profession. He
describes ten main characteristics, which are belief in the honour of the profession,
self-discipline, knowledge empowerment, scientific methodology of thinking,
socialization, affection, truth-telling, justice, humbleness and God-conscious.'’” These

characteristics are expected in dealing with patients and society at large.

175 Shamsuddin Muhammad ibn AbT Bakr ibn Qayyim al-Jawziyyah, Al-Tibb Al-Nabawr (The Prophetic
Medicine), ed. by ‘Abd al-Ghina ‘Abd al-Khaliq, ‘Adil al-Azhari, Mahmiid Farraj al-‘Uqdah (Beirut: Dar al-
Fikr, n.d.), p. 110.

176 Hassan Hathout, 'The Medical Profession - an Islamic Perspective', Journal of Islamic Medical
Association of North America, 20 (1988), 25 — 32, p. 26.

177 Zuhayr Ahmad al-Siba ‘T and Muhammad ‘Ali al-Barr, pp. 38-74.
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Al-Barr also underscores the importance of possessing knowledge in religio-medical

jurisprudence on the states of health and illness, providing guidance for patients and

nurturing them with medical information and Islamic rulings. The knowledge comprises

of three folds, which are:

a.

Islamic rulings related to act of worships such as hygiene, prayer and
fasting.

Islamic rulings related to transaction pertaining to medical profession.
Studies on modern applied medical conducts in the light of Islamic

perspectives.

While moral and ethical conducts should be observed during carrying out the duty as

a doctor, the liability may or may not arise, according to Ibn Qayyim, based on the

circumstance below:178

a.

2.3.2.3.

A qualified doctor who performs his duties according to shari‘ah’s principles
will not be liable.

An unqualified doctor who performs his tasks and cause injury but at the
same time, his lacking expertise is known by the patients, will not be liable.
A qualified doctor who mistakenly cause injury to uninjured parts of the
patient’s body will be liable on his mistakes.

A qualified doctor who develops new treatment but causes injury or death,
there are two opinions, either compensation will be paid to the patients by
the government (bayt al-mal) or the doctor will be liable.

A qualified doctor who performs his duties without the consent of the

patients or the guardians and causes injury will be liable for the negligence.

Ethics on Biomedical Issues

Recent biomedical technology advances have resulted in a proliferation of complex

issues and thus increasing ethical dilemmas for healthcare providers, patients, their

families and societies. This can be seen in several literature that shift the focus from

moral virtue in medical profession towards engagement in healthcare services in its

sense. It sparks huge scholarly debates in resolving disputes over a number of

178 Shamsuddin Muhammad ibn Abi Bakr ibn Qayyim al-Jawziyyah, pp. 110-111.
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biomedical issues such as organ donation, abortion, milk bank, vaccination,
euthanasia and others, let alone matters that would arise relation to Islamic rulings.
Hathout encourages physicians to equip themselves with contemporary and updated
knowledge on modern biomedical advances. Abul Fadl Mohsin Ebrahim, a scholar of
Islamic Bioethics and an Emeritus Professor of Islamic Studies at University of
KwaZulu-Natal, South Africa echoes Hathout’'s reminder for Muslim doctors to
combine within himself scientific acumen and high moral qualities. Moral characters
and ethics as prescribed by scholars as an individual or when in professional arena

are expected to be applied in resolving current ethical dilemmas.

On this occasion, Aasim Padela, an Associate Professor of Medicine at University of
Chicago, describes that bioethics concerns with the moral and philosophical
implications of biomedicine. Therefore, religious understanding and interpretations are
important for patients and providers as resources of defining, articulating, and
evaluating the moral, philosophical and ethical issues pertaining to biomedicine.1”®
Religious understanding is not limited to the ethical clinical conduct, but it may include
diverse aspects on Islamic legal rulings. For example, scholars speak about marriage
contracts in Islam in resolving dilemma related to assisted reproductive technologies
such as in vitro fertilization and surrogate motherhood.8° Similarly, Islamic stands on
life and death is examined in response to several biomedical issues including
euthanasia, abortion and organ transplantation from cadaveric donors. The condition
of khundthah is also examined in resolving issues over gender ambiguity and sex
reassignment surgery.8! This latter example will be further analysed in this particular

research.

The central issue is on the conformity of Islamic legal rulings while benefitting modern
biomedical technologies for sustainable quality of life and public interests. Islamic legal
rulings are not merely on permissibility or impermissibility. It implies ethical

responsibilities towards oneself and communities. For instance, marital contract is

179 Aasim 1. Padela, ‘Islamic Bioethics: Between Sacred Law, Lived Experiences and State Authority’,
Theoretical Medicine and Bioethics: Philosophy Medical Research and Practice, 34 (2013), 65-80, p. 65.

180 Abul Fadl Mohsin Ebrahim, Biomedical Issues — Islamic Perspective (Mobeni: Islamic Medical
Association of South Africa, 1988), pp. 109-116.

181 Abhdulaziz Abdulhussein Sachedina, Islamic Biomedical Ethics Principles and Application, (Oxford; New
York: Oxford University Press, 2009).
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highly observed in order to preserve dignity of a person and familial institution towards
building up a strong and harmonious communal socialization. However, matters arise
in observing its conformity amidst contradictory fatwas in particular cases, especially
those of contemporary issues (gadaya mu ‘asirah) which are found to be silent in
Divine scriptures and are left for scholars’ legal discretion (ijjtihad). Let’s take the long-
debated issue on organ donation as an example. A number of fatwas have been
issued since 1925 with plurality opinions as have been shown in Mansur Ali and
Usman Maravia’s study. Based on their extensive reading on numbers of fatwas there
are seven Islamic positions on organ donation that found their ground explication in
Islamic sources of law. Therefore, people are at liberty to choose any position without

religious or moral fault 182

2.3.3. Actors

Undoubtedly, ethics is about human matters on how one ethically acts towards
another. Human are recognised as the ‘moral agent’ who have the ability to choose
among alternatives to do or not to do things ethically based on certain ethical belief
that one holds on to. Bioethics is then referred to as a ‘moral reference’ to justify any
action that will be or has been carried out by the actors.’®3 The differences of
knowledge background, beliefs, cultures and expertise among the actors shape a
range of implications within such society. Therefore, the study of social interaction and
the roles of involved parties are important as they contribute towards the essence of
biomedical ethics. Ghaly describes this as an interplay between text and context when
he illustrates Islamic bioethics as a coin. The first side is text, encompasses Divine
scriptures (the Qur’an and Hadith) and texts produced by humans (fatwas or ethico-
legal advices). The other side is context of understanding the reality of people (Ahwal
al-nas). Dealing with the texts is inseparable with the context within which the rulings
derived from the scriptures and fatwas address human beings in general, who differ

enormously from each other due to different context they live in.84

182 Mansur Ali and Usman Maravia, ‘Seven Faces of a Fatwa: Organ Transplantation and Islam’ Religions
2020, 11(9) (2020), 1 — 22.

183 Professionalism and Ethics Handbook for Residents (PEHR): A Practical Guide, p. 13.

18 Mohammaed Ghaly, ‘The Inevitable Interplay of ‘Texts’ and ‘Context’, Bioethics, 28 (2) (2014),
https://doi.org/10.1111/bioe.12081, p. ii.
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Padela identifies this third typology as ‘Muslim bioethics’. He differentiates this type
with ‘Islamic bioethics’ where he considers the latter as a field anchored with ethical-
legal tradition on the texts and doctrines as well as the bearer of the traditions, i.e.,
those who produce the texts and doctrines. Whilst ‘Muslim bioethics’ refers to
sociological and anthropological study of how people act when encountering medicine
and biotechnology.*® This term indicates clearly that the third typology of actors is

much debated in the discourse of Islamic bioethics.

Sherine Hamdy, an anthropologist based in University of California, Irvine, is one of
those who explores this context from social and anthropological fields. She believes
that the relationship of Islamic bioethics and social sciences has weakened and thus
should be ‘bounced back’ to engage more productively in these disciplines’
intersections.' Her detailed case study of organ donation in Egypt sparks the debate
on how interactions between interested parties shape the very meaning of Islamic
bioethics. She argues that bioethics’ field should be ‘unbonded’ and ‘rebound’ not as
an exclusive discipline but to inclusively integrate with political, economic and cultural
terrains with social justice promulgation. In the Egyptian case of organ donation and
transplantation, there is misrepresentation by health policy stakeholders and mass
media. The policy was labelled as a clash between values of Western medical and
bioethics community and the objectives of Islamic law. Whereas, the underlying
concerns are about the protection of vulnerable people, the equitable distribution of
organs and fair access to treatment. If the misrepresentation is left unceasing, the

implementation of proper policy is hampered.

The development of bioethics in general has significant impacts at the global level.
The ethical issues that Egyptians are grappling with happen elsewhere in other
countries. They are not Islamic biomedical issues per se, but they are part of global
problems that emerge from biomedical technology and advances. This is one of
definitions given by Potter to depict global bioethics in which issues and problems
affect everyone and everywhere.’®” Even that embroil other people across

185 Aasim I. Padela, ‘Islamic Bioethics: Between Sacred Law, Lived Experiences and State Authority’, p. 72.

18 Sherine Hamdy, Our Bodies Belong to God, (California: University of California Press, 2012), p. 8.

187 van Rensselear Potter cited in Henk ten Have, 'Global Bioethics: Transnational Experiences and Islamic
Bioethics', Zygon, 48 (2013), p. 605.
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geographical boundaries like organ trafficking through kidney-selling by people in
Pakistan, a resource-low country to patients of upper income households in other

country who do not wish being longer on waiting list.1&8

Resolving these issues is no longer a nation-state matter. It requires international
cooperation and regulations through what is characterized by Henk ten Have as global
interconnectedness. Therefore, a universal framework of bioethics is urgently needed.
ten Have illustrates how Muslim scholars react to this constraint as a result of global
bioethics. The political power leads Muslim scholars to contribute much in shaping and
identifying global values and principles that are commonly shared by all human beings.
They have been well represented at the international level, such as in UNESCO and
its International Bioethics Committee drafting Universal Declaration on Bioethics and

Human Rights.

The Islamic principles and values are assumed as uniform and static. Nonetheless,
within the Islamic world, we might see a particular biomedical issue is attended
differently from one state to another, although the same sources of law are referred to
and the same context of jitihad’s methodologies — in case of Sunni schools of thought
— is employed. It is the interaction between religious, medical and state authority that

contribute to these diverse experiences and implications.

The available discourse of Islamic bioethics based on textual sources may have not
work well at certain stage, and thus require different setting and mechanism. Research
indicates that biomedical ethics in Islamic ethical discourse is also debated on the
basis of social experiences as well as its engagement in socio-political environment
by the involvement of Islamic legal authority. Clarke and Eich argue that Islamic
bioethics needs to be reviewed as ‘a plurality of distinctive local constellations of such

national and transnational relations and project.’*&°

Globalisation is also seen in the realm of fatwa development and its interpretation that

makes up different opinions among individuals, religious scholars and health care

188 Henk ten Have, p. 606.
189 Morgan Clarke and Thomas Eich, p. 272.
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providers. The internet, for example, has in one way or another exposed individuals
and communities as well as authorities to new interpretations and influences fulfilling
a need for those who are searching more information which is unattainable in their
domestic environment.'% It is clear that the study of Islamic bioethics is not merely a
straightforward reduction to Islamic texts on medicine and bioethical issues. Rather,
as the term ‘bio’ itself indicates transformation of knowledge and power, it involves the
roles played by the actors at various degrees. Hence, attention must be paid to social

factors along with textual manifestation.

2.4. Framework of Islamic Perspectives in Deliberation of ‘Disorders of Sex
Development’

To reiterate, the purpose of this chapter is to identify a reliable framework for this
research in order to explicate the definition of ‘Islamic perspectives’ as presented on
the title. Until today, there is no established single set of robust principles of Islamic
bioethics. The multi-dimensions of Islamic bioethics provide free and unrestricted
frameworks which allow us to delve deeper into the ethico-medical issues. Yet, it is
one of the challenges of this study in seeking an appropriate framework on medical
issue over gender ambiguity which is still under-research from the Islamic
perspectives. The framework should be comprehensive enough to cater various
issues in managing patients with Disorders of Sex Development (DSD) including:

a. The implications of religious obligations upon patients with DSD.

b. Assigning specific gender for a baby with gender ambiguity.

c. Desiring gender reassignment at later age.

d. Early surgical intervention on children with DSD.

e. Autonomy in decision-making process.

f. Considering opinions and involvement of Islamic legal authority in decision-

making process.

Research conducted by Ani Amelia Zainuddin and Zaleha Abdullah Mahdy discusses
issues among Muslim patients with DSD from Islamic perspectives. Yet, it relies on

by-product of Islamic juridical-ethical approach of classical jurists’ edicts on gender

1% Gary R. Bunt, iMuslims Rewiring the House of Islam (Selangor: The Other Press, 2009), p. 32.
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assignment and available fatwas on sex assignment surgery.'°* Complex issues other
than presented cases might be hardly resolved due to inflexibility of those texts. Whilst
Mohd Salim Mohamed and Siti Nurani Mohd Noor propose utilization of Maqgasid al-
Shari'ah as a mechanistic tool in resolving ethical dilemma of sex assignment
surgery.'®?2 However, the study only superficially discusses the concept in comparison
to the medical diagnostic, which leads to erroneous conditions as will be explained
further in Chapter 5 on treatment of patients with DSD. Sayed Sikandar Shah Haneef
updated his previous writings on sex assignment surgery by incorporating conditions
of DSD and their ethical dilemma.'®? This paper which he co-authored with Mahmood
Zuhdi Abdul Majid refers to available fatwas in Malaysia in discerning the context from
medical and Islamic perspectives. They argue that if properly investigated to far-
reaching juridical-ethical question it may have not been sufficiently reflected. Thus,
they mention that it is important to know the subject matter or tahqiq al-manatas known
in Islamic juridical-ethical approach.

Based on the typologies of the above-mentioned Islamic bioethics, each view
consistently underlies their standpoint on the Qur'an and Hadtth. In this vein, the
researcher is of the opinion that this study should start with the foundational
examination on Islamic perspective. A strong foundation will lend itself to a solid
construction of ethos and principles in resolving the abovementioned issues of DSD.
Shart‘ah, therefore, becomes the major concern to serve as the overarching
framework for the whole work. Its delineation pays great attention to the higher intent
of the Lawgiver (al-Shari"), the rulings (hukm), the act (mahkdm fih) and the person
(mahkum ‘alayh). Shari‘ah is an Arabic word literally derived from the word sh r ‘a
(¢ %), which refers to an act of drinking.*** Whilst shari‘ah is usually used by Arabs to
describe the source of water for drinking and even for watering their animals by

191 Ani Amelia Zainuddin and Zaleha Abdullah Mahdy, 'The Islamic Perspectives of Gender-Related Issues
in the Management of Patients with Disorders of Sex Development', Archives of Sexual Behavior, (21 April
2016), 1-8, p. 3.

192 Mohd Salim Mohamed and Siti Nurani Mohd Noor, 'Islamic Bioethical Deliberation on the Issue of
Newborns with Disorders of Sex Development', Science and Engineering Ethics, 20 (25 Mar 2014), 429-440, p.
429.

193 Sayed S. Haneef and Mahmood Zuhdi Abdul Majid, 'Medical Management of Infant Intersex: The
Juridico-Ethical Dilemma of Contemporary Islamic Legal Response’, Zygon: Journal of Religion & Science, 50
(2015), 809-829, p. 809.

194 Ibrahim Mustafa, Ahmad al-Zayyat, Hamid ‘Abd al-Qadir and Muhammad al-Najjar, al-Mu jam al-
Wasit, vol. 1 (Dar al-Da‘wah, n.d.), p. 479.
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drinking from flowing water?®, It is also used to indicate the meaning of straight path
because a source of water is a path for life and safe for health.

One of the four verses in the Qur’an that mentions the word shara ‘a (the root word of
shari‘ah) is translated as follow:

“... To each among you have We prescribed a law and an open way..."%
Based on the above verse, the ‘law’ (shir‘ah) and ‘way’ (minhaj) indicate the meaning
of path and way to reach a definite goal, namely the truth of religion. Shir‘ah which
brings the same meaning of shart“ah is the source of Islamic rulings in the sense that
human beings will follow the conduct prescribed within its boundary in the same way

as a river flows the downstream.19’

This word later is widely used in Islam by contemporary scholars in reference to Islamic
law (al-shari‘ah al-islamiyyah). Frequently, shari‘ah is linked with the ritual deeds and
social life. Nevertheless, it encompasses a wider range of elements within the shari‘ah
definition. Verse 13 of Sdrah al-Shira (categorised as Sdrah Makkiyyah which focuses
on the faith and creed), expounds that the shari‘ah is related to basic principles not to
the branches (furi‘); and to creed not to actions.'®® This emphasis is reflected in its
denotation regarding the comparable revelations that have been sent to the Prophets
Ndh, Muhammad, Ibrahim, Masa and ‘1sa.1%° On the other hand, the word shari‘ah in
verse 21 of Sdrah al-Shdra, is defined as way. Shari‘ah therefore encompasses two
aspects, the faith and deeds. In a broader view, shari‘ah is described by Manna“ Ibn
Khalil al-Qattan, (d. 1999) a contemporary scholar cum judicial court of Saudi Arabia,
as ‘whatever is commenced by Allah for His servants in terms of doctrine, rituals

performance, ethics, transactions and life management in various methods of dealing

195 Muhammad Ibn Mukarram Ibn Manziir, Lisan al- ‘Arab, 3" edn, vol. 8, (Beirut: Dar Sadir, 1414H), p. 175.

196 The translation of the Qur’an in ‘Abdullah Yiisuf ‘Ali, Sirah al-Ma’idah (The Table Spread), 5: 48.

17 yYasuf Ahmad Muhammad al-Badawi, Magdasid al-Shari ‘ah ‘Ind Ibn Taymiyyah, (Jordan: Dar al-Nafa’is,
2000), p. 8.

198 The verse is translated as, “The same religion has He established for you as that which He enjoined on
Noah - which We have sent by inspiration to thee - and that which We enjoined on Abraham, Moses, and
(conmt...) Jesus...” as translated in ‘Abdullah Yusuf ‘Ali, Sirah al-Shira (The Consultation), 42: 13. Yusuf Al-
Qaradawi, Madkhal Li Dirasah Al-Shari‘ah Al-Islamiyyah (Introduction to the Study of Islamic Law), 4th edn
(Cairo: Maktabah Wahbah, 2001), p. 7. (See Mu ‘jam Al-Alfaz al-Qur’an, Cairo: Majma“ Al-Lughah al-
‘Arabiyyah).

199 The verse is translated as, “What! Have they partners (in godhead), who have established for them some
religion without the permission of Allah...” Siirah al-Shitira (The Consultation), 42: 21. Yasuf Al-Qaradawi, p.
7.
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with relationship between men and the God and among people themselves, for

seeking their betterment in this world and the hereafter’.200

The question now is in what way shari’ah could be inferred in response to Islamic
bioethics? ‘Principles’, other than Principlism, is also a well-known term in the study of
Islamic ethico-legal tradition. Principles of Islamic jurisprudence or ‘usdl al-figh
expound the indications and methods by which the rules of figh are deduced from the
Qur’an and Hadtth in prescribing hukm for such deeds.?! "Usdl al-figh is widely known
as a discipline coherently developed by al-ShafT (d. 204 AH/820 CE), a leading
scholar in Sunni Shaf‘iyyah school of thought. In fact, similar methodology was used
by other scholars afore him. But al-Shafi‘T successfully found huge debates of juristic

thoughts and argumentations on methodological issues.?%?

According to Hashim Kamali, a prominent contemporary scholar in Islamic law, ‘usal
al-figh is vital in order, firstly to regulate ijtihad and guide jurists in deducing the law.
Secondly, to help the jurist to obtain adequate knowledge of the sources of shari‘ah
and of the methods of juristic deduction and inference. Thirdly, to help the jurist to
distinguish which method is the best suited in obtaining rulings of a particular issue.
Fourthly, to assist the jurist to ascertain and compare strength and weakness in ijtihad
and give preference to that ruling. Lastly, this discipline able to alleviate the scholar’s
anxiety towards erroneous and confusion in deducing such rulings especially by those
unqualified persons who attempted in carrying out jjtihad.?%

This discipline encompasses several methodologies including jma“ (consensus of
Muslim jurists) and giyas (analogical reasoning) which are unanimously agreed by the
Companions, the Followers (al-tabi‘in) and Muslim jurists as the proof (hujjah) in
Islamic law.?%* [jma‘ refers to consensus of Muslim jurists regarding specific issues on

which no clear guidance in the Qur'an and Hadith. While qgiyas refers to the act of

20 Manna“ Ibn Khalil al-Qattan, Tarikh al-Tashri‘ al-Islami (History of the Islamic Law), (Cairo: Maktabah
Wahbah, 2001), p. 13.

201 Mohammad Hashim Kamali, Principles of Islamic Jurisprudence, Revised edn (Cambridge: The Islamic
Text Society, 1991), p. 12.

202 Mohammad Hashim Kamali, Principles of Islamic Jurisprudence, p. 12.

208 Mohammad Hashim Kamali, Principles of Islamic Jurisprudence, p. 13.

204 Badr al-Din Muhammad al-Zarkashi, Bair al-Muhit fi "Usil al-Figh (the Vast Explanation of the
Principles of Islamic Jurisprudence) (Al-Ghardaqah: Dar al-Safwah, 1988), vol 4, p. 436.
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appending the new case (far‘) that has no specified verse of the ruling found in the
Qur’an or Hadtth to the original case (asl) that has been explained in either or both of
the sources in term of the ruling. Besides, there are other methodologies which are
debated among Sunni Schools of thought namely istihsan (juridical preference),
maslahah al-mursalah (public interest), ‘urf (custom), gawl! al-sahabiy (Companion’s
opinion), sadd al-zarai’ (blocking means) and istishab (continuity). Each methodology
has its own characters that enrich the technique of analysis over issues that are silent
in the Qur’an and Hadith. The most prevalent mechanism used in the present day is
maslahah al-mursalah as it provides a flexible and broad-spectrum way of viewing

current and complicated issues.

On the other hand, the scholars of Hanafl have attempted to expound ‘usdl/ al-figh in
conjunction with the figh itself. Besides, many of them pioneered a different
methodology known as Islamic legal maxims (al-qawa‘id al-fighiyyah). The legal
maxims are inductively derived from the existing rulings on the basis of prevalent
cases. When, for example, there is a conflict between the principle of ‘usdl and the
principle of figh, Hanafi scholars make adjustment to theory so the conflict is removed
or make necessary exception to reach a compromise.?°® The numbers of legal maxims
proliferated over the centuries. This methodology was established to solve specific
issues by upholding the wisdom of shari'ah; to secure the benefits and to avoid any
harm. It is therefore, used to gain in-depth understanding in such situations and is not
to be regarded as an act of law.?°¢ From the hundreds of legal maxims now existing,
there are five primary gawa ‘id al-figh which become central to its notion known as: i),
all affairs are judged by their intention; ii) certainty is not removed by doubt; iii) difficulty

gives rise to ease; iv) harm is to be removed; and v) the rule is by custom.?’

The first principle, all affairs are judged by their intention, comprises several sub
principles. This sub principle calls upon the physician to be fully aware of his/her

actions, either seen or unseen, so that the action is rewarded by Allah fairly.2%®

205 Mohammad Hashim Kamali, Principles of Islamic Jurisprudence, p. 18.

206 “Tzzat ‘Abd al-Da‘as, al-Qawa ‘id al-Fighiyyah Ma ‘ al-Sharh al-Miijaz, 3" edn. (Beirut: Dar al-Tirmizi,
1989), p. 7.

207 Jalal al-Din ‘Abd al-Rahman al-Suyiiti, al-Ashbah wa al-Naza 'ir fi Qawd ‘id wa Furii* Figh al-
Shafi iyyah (Plausible and ldentical in Methodologies and their Branches of Shafi T School of Thought) (Beirut:
Dar al-Kutub, 1983), p. 7-8.

208 Omar Kasule, The Legal and Ethical Basis of Medical Practice, p. 6.
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Secondly, the principle ‘certainty is not removed by doubt’ is unachievable from the
standard legal side. However, in medicine the certainty can be based on the best level
of probability to carry out such treatment. Consequently, the working diagnosis should
be continued until and unless there is enough evidence to form new practices and
treatment. The third principle ‘difficulty gives rise to ease’ implies that whenever
hardship occurs, in preserving necessities, a prohibited action can be permissible. The
measurement of the hardship is definitely should be based on the level of necessities
where one or more of the five elements, i.e. faith, life, mind, offspring or wealth is at

risk.

The fourth principle ‘harm is to be removed’ is the most common principle referred to
in biomedical issues. Basically, medical intervention is justified through this principle
in order to alleviate the illness. Its sub principles are useful to clarify the dilemma of a
clash between two harms, the manner of removing the harm and the clash between
the permissible and the forbidden effects. The last primary principle ‘the rule is by
custom’ is closely related to the principle of jurisprudence (usdl al-figh); ‘urf. Custom
has a legal impact so long it does not contravene the shari ah. A precedent case which
is uniform, widespread, predominant and not rare can be referred to as legal
customary stance.?%® While it is inappropriate to list all the sub-principles under these
five major principles, they will be introduced and explained along with the discussion

of bioethics in this thesis.

Both ‘usdl al-figh and gawa ‘id al-figh form the basis of legal impact which is entirely
comprised of ethical and moral standard. Deducing such rulings directly from the texts
or based on indications or evidence through jjtihdad mechanisms does not rigidly
provide the 'dos and don’ts’. Between them are five categories of accountability rulings
(hukm al-taklifi) including obligatory (wajib), recommended (manddb), permissible
(mubah) and forbidden (haram). Both methodologies also provide legal and moral

judgement on what is defined as good and bad in the light of Divine guidance.

Above all, the principles of Islamic jurisprudence and legal maxims are nothing but as

means to achieve the higher purpose of shari‘ah (maqasid al-shari‘ah). The notion of

209 Omar Kasule, The Legal and Ethical Basis of Medical Practice, p. 7.
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the objective of shari‘ah was not properly developed until the 5™ Islamic century.?10
The limitation of giyas (one of the mechanisms of deducing a ruling as will be
discussed later) in response to the new cases led to the emergence of the concept
‘unregulated interest’ (maslahah al-mursalah). This concept later expanded as a
theory in understanding the wisdom behind the shari‘ah.?!* As explained before, this
concept was interchangeably used with maslahah or its technical term; istislah. The
development in employing the concept of maslahah was found in 2" and 3" Islamic
century, as mentioned by Felicitas Opwis.?'? It was al-Khawarizmi (d. after 387 AH/997
CE) who employed istislah as one of the proofs on injunctions that was attributed to
the Malikr’'s school. Another work of Hanafr's school was also found in Abd Bakar al-

Jassas’s scripture (d. 370 AH/980 CE) although in unclear manner.?'3

The concept of maslahah was extended in the formation of three-level-magasid, which
had been done by Abl al-Ma‘alt al-JuwaynTt (d. 478 AH/1085 CE). His theory was
expanded by al-Ghazali, who initiated the five elements of preservation of shari'ah.
‘1zz al-Din ‘Abd al-Salam (d. 660 AH/1209 CE), Shihab al-Din al-Qarafi (d. 684
AH/1285 CE), Shams al-Din Ibn al-Qayyim (d. 748 AH/1347 CE) and most
significantly, Ablu Ishaq al-Shatibt (d. 790 AH/1388 CE) are among the scholars until
8t Islamic century who contributed very much to developing the understanding of
magqasid. From only a few paragraphs of explanation, this notion developed to be a
dynamic foundation as found in numbers of books across various field such as

economic, law, social policy and medicine.

Maqasid al-shari‘ah is deeply rooted in the understanding of the fulfilment of the public
interests and the avoidance of mischief (jalb al-masalih wa daf’ al-mafasid). Maslahah
(or masalih in plural) is also translated as benefits, where the good and bad, morals
and ethics, are analysed within this theory. Al-Ghazalt views maqasid al-shari‘ah in
the totality of the concept of public interests. On top of that, public interests, as Al-‘lzz

and al-Shatibt highlight, is for the benefit of the worshippers in both this world and the

210 Jasser Auda, Magasid Al-Shart‘ah as Philosophy of Islamic Law - A System Approach, Special edn
(Selangor: Islamic Book Trust, 2010), p. 17.

211 Jasser Auda, Magasid Al-Shart ‘ah as Philosophy of Islamic Law, p. 17.

212 Felicitas Opwis, ‘Maslaha in Contemporary Islamic Legal Theory’, Islamic Law and Society, 2(2005),
182 — 223, p. 188.

213 See further in Ahmad Ibn ‘Alf al-Jassas, Al-Fusil fi al- Usil, (Kuwait: Wizarah al-Awqaf al-Kuwaytiah,
1994).
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hereafter.?'4 The universal characteristic of shari‘ah enables it to be applied to various
fields, let alone the medical field. Al-‘1zz describes the purpose of medical treatment
as identical to the objective of shari'ah, i.e. to secure the benefits of safety and

wellness and to prevent the harms of injury and sickness.?%®

It is arguable to really understand the objectives of shari‘ah since the authority relies
on Allah as the Lawgiver. Therefore, al-Ghazalr for example refused to acknowledge
the principle of ‘public interests’ that are seemed to be illusionary (al-usdl al-
mawhidmah), as he coined it, unless they are identified by means of the Qur’an, Hadith
and ’ijima‘.2*® Perhaps, his adherence to the Shafi'T methodology which strictly
depends on qiyas strengthens his meticulous analysis. Presumably, it is to avoid any
individual inclination or preference in defining ‘interests’, hence deviate from the real
objectives of shari‘ah. Al-‘I1zz adds that the definition of maslahah is basically based
on strong assumption to achieve the betterment for this world and the hereafter.?’ It
is based on the verse of the Qur’an: “...And whatever good ye send forth for your

souls before you, you shall find it with Allah...”%8

The term of magasid al-shari‘ah is not clearly defined until Mohammad Tahir Ibn
‘Ashar (d. 1973), among pioneers of maqasid al-shari‘ah gives its definition as the
purposes and wisdoms behind enactment of all or most of shari ah rulings which are
not bounded on any specified rulings.?!® Hence, the means or mechanisms of jjtihad

are adjustable to achieve the higher objectives of shari‘ah as proposed by Auda.

Contemporary scholars suggest a new dimension of the elements that should be
protected. For instance, Tariq Ramadan suggests that a higher intent of the shari"ah

should be expanded for promoting and protecting dignity, welfare, knowledge,

214 Abii Ishaq Ibrahim ibn Miisa al-Shatibi, al-Muwdfaqat fi Usil al-Ahkam, vol. 2 (Cairo: Dar Ahya’ al-
Kutub al-*Arabiyyah), p. 8.

215 “|1zz al-Din ibn ‘Abd al-Salam, Qawa ‘id al-Ahkam fi Masalih al-Anam, ed. by Taha ‘Abd al-Ra’uf Sa‘d,
vol. 1 (Cairo: Maktabah al-Kulliyyat al-Azhariyyah, 1991), p. 6.

216 Abii Hamid Muhammad ibn Muhammad al-Ghazali, pp. 502-503.

217 “1zz al-Din ibn ‘Abd al-Salam, p. 5.

218 The translation of the Qur’an in ‘Abdullah Yiisuf ‘Ali, The Holy Qur”an Text, Translation and
Commentary, New Revised edn (Brentwood: Amana Corporation, 1989). Sirah al-Bagarah (The Heifer), verse
2:110.

219 Al-Tahir Ibn ‘Ashiir, Magdsid al-Shari ‘ah al-Islamiyyah (Objectives of Islamic Jurisprudence), ed. by
Muhammad al-Tahir Al-Misawi (Jordon: Dar al-Nafa’is, 2001).
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creativity, autonomy, development, equality, freedom, justice, fraternity, love, solidarity
and diversity.??° In this study, the original objectives five of the protected elements will
be indicated, as their foundation is unarguable and widely accepted. Magasid al-
shari‘ah remains the main focus even the Islamic juridical ethical traditions are referred
to in exploring Islamic perspectives over ethical issues such as gender assignment

and the ensuing treatment.

On another occasion, the standpoint made by scholars like Padela, Morgan and Eich
on the importance of roles of actors is not bizarre in Islam. Shari"ah does give attention
to human as the actor. In Islamic law, a person is not only the actor but a person whose
act invokes a hukm or the subject of which hukm requires him to act in prescribed
manner. The person also those who possess legal capacity whether he/she acts
directly or through delegated authority. The person is called as mukallaf in Islamic
jurisprudential views which gives balanced weightage on the rights and obligations in
carrying out duties as Muslims. Therefore, issues on autonomy and the rights in
decision-making process are undertaken in shari‘ah perspective. Similarly, the roles
play by family, community and legal authority are all the more important in shaping the
Islamic fundamentals of biomedical ethics.

In sum, it has been demonstrated that shari'ah ties the relationship between human
and God and thus guides humans in defining and distinguishing between good and
bad, benefits and harms as prescribed in the Qur’an, Hadith and jjtihad. The
deliberation of shari'ah forms legal discretion that steer moral and ethical conducts
and interactions among humans themselves. Hence, shari'ah is itself a legal and

ethical framework that governs the whole concept of Islamic biomedical ethics.

2.5. Conclusion

The main pillar of this study is to evaluate the Islamic perspectives pertaining to a

medical issue. The word ‘perspectives’ may imply the state of ‘understanding of how

220 Tariq Ramadan, Radical Reform: Islamic Ethics and Liberation (Oxford: Oxford University Press,
2009), p. 140.
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important things are in relation to others’.??! In order to achieve this understanding,
clear manifestation is identified on what is constituted in the Islamic perspectives. The
researcher is of the opinion that a robust framework is vital in disentangling any ethical
issues in a medical setting and of which can be adapted later within various cultural
backgrounds and practices particularly among Muslim societies. More specifically, the
aim is to provide a durable and congruent framework for discussing ethical issues in

Disorders of Sex Development (DSD) in later chapters.

Hence, shart‘ah is recognised as a holistic approach and become the framework of
this research. This single research may not be able to propose shari‘ah as the sole
tool in resolving bioethical issues. However, it might indicate the extent of its flexibility,
by taking into account the very foundational ground of Islamic edict, in discussing
complex issues of gender ambiguity. The following discussions in Chapter 3 to
Chapter 7 are more thought-provoking as multi-disciplinary deliberations will take
place involving the pragmatism of shari*ah and the controversial ethical dilemma in

medical settings.

221 Oxford Paperback Dictionary and Thesaurus, ed. by Maurice Waite and Sara Hawker, 3rd edn (New
York: Oxford University Press, 2009), p. 682.
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3. KHUNTHA AND DISORDERS OF SEX DEVELOPMENT: ARE
THEY IDENTICAL?

3.1. Overview

This chapter explores the first objective of the research, i.e. on the relationship, if any,
between khundthah and Disorders of Sex Development (DSD). Research was
conducted to understand common sexual development from hermeneutic study and
biological development based on Islamic and medical perspectives, respectively. This
will lead to better understanding of abnormalities in sexual development that contribute
to the notion of khundthah and DSD from both Islamic and medical perspectives that
indicate the two different perspectives on gender and sex outside of the two normative
genders (male and female). The development of the notion of khundthah was studied
in classical and contemporary approaches, followed by a study on DSD and its
variants. This exploration informs this study on the importance of redefinition of
khundthah, as explained at the end of this chapter. It is because the classical definition
emphasizes merely external genital appearance whereas the new definition considers
biological condition to avoid any misinterpretation of hermaphroditism from the Islamic

perspectives.

Khuntha, as will be thoroughly explained in subtopic 3.3 of this chapter, is translated
as hermaphrodite in English. The condition of hermaphroditism is referred to as
khunathah. However, more often than not the term khuntha is used to denote both the
condition and the individuals who are affected by it. However, the term hermaphrodite
in itself is being contested in contemporary sociology and medical debates. Therefore,
to avoid any misleading or misinterpretation throughout this thesis, the term khuntha
is used to refer to the affected individuals; or the term khundthah to denote the
condition that has been discussed by Muslim scholars. It is also an objective of this
research to identify the relationship between khuntha and DSD. Therefore, using the

term khuntha is self-justified.
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3.2. Gender in Islamic and Biomedical Frameworks

“O mankind! Indeed We created you from a single (pair) a male and a female,
and made you into nations and tribes, that you may know each other...”???

“...And from them twain scattered (like seeds) countless men and women”.?%3

“...He (Allah) bestows male (children) to whom He wills and He bestows female
(children) to whom He wills. Or He bestows both males and females...”?%*

These Divine texts show that human beings are subsumed into two categories as
becoming either male or female. The dichotomy of two genders is perceived through
numerous ethico-legal texts from the Qur'an and the Hadith. For instance, such
matters involving the allocation of inheritance, a portion for male is equal to two
portions for a female; and that of the covering the ‘aurah (modesty) so as not to exceed
women beyond what is acceptable to be revealed and considering having the
witnesses of two women as being equal to one man as witness.??> None of the
Qur’anic texts are found to have categorically mentioned khuntha in any given juridical
situation and of it being bound to specific rules. There are very few traditions
mentioned about khuntha and these are limited to legal jurisdictions on inheritance.
Jurists in this sense put so much legal efforts to accommodate them and to offer
pragmatic solutions for dealing with them while simultaneously acknowledging their
status and role in society and also creating a sense of acceptance of their presence

within the realms of the society.??®

The term al-zakr (male) and al-untha (female) are mentioned repeatedly in the Qur’an,
as shown above, confirming the two types of genders. In respect of this standpoint, it
is reported that the existence of khuntha, whose external genitalia are ambiguous, was

rejected by a specific group of people. For Muhammad AbU Hayyan (d. 745 AH/1344

222 The translation of the Qur’an, in ‘Abdullah Yasuf ‘Ali, The Holy Qur’'an Text, Translation and
Commentary, New Revised edn (Brentwood: Amana Corporation, 1989). Siirah al-Hujurat (The Chambers), 49:
13.

223 The translation of the Qur’an, in ‘Abdullah Yasuf ‘Ali, Sirah al-Nisa’ (The Women), 4: 1

224 The translation of the Qur’an, in ‘Abdullah Yiisuf ‘Ali, Srah al-Shira (The Consultation), 42: 49-50.

225 See in the Qur’an Sirah al-Nisa’ (The Women), 4: 11 for inheritance; Sirah al-Nir (The Light), 24: 30
for modesty; and Sirah al-Baqgarah (The Heifer), 2: 282 for male and female witnesses.

2% \/ardit Rispler-Chaim, Disability in Islamic Law, ed. by David N. Weisstub and Thomasine Kimbrough
Kushner (Dordrecht: Springer Netherlands, 2006), p. 71.

96



CE), Divine-inspired-categorization of gender denies the existence of khuntha and
therefore any ambiguity should be assigned to either one of the genders.??’ However,
this argument has been criticized by the majority of the scholars as denoting Abu
Hayyan lack of unacquaintance with linguistics, his ignorance of the eloquent and

limited understanding of God’s all-encompassing power.228

Based on a hermeneutic study of text on revelations, al-zakr and al-untha are identified
as general texts (lafz ‘am) encompassing all types under this category without any
limitation or any particularity. The existence of khuntha cannot be disregarded as a
proof of Allah’s infinite power as He mentions in the verse 49, Sdrah al-Shidra about
His ability to create any creatures based on His will to bestow male and female children

to whom He wills.22°

Grammatically, in Arabic, a gender-accentuated-language, khuntha is classified as
masculine. But this is not the case in real situations. By accepting the status of
khuntha, it becomes a challenge for a binary gender system to place this ‘third
category’ in its strict boundary. Should this system be compromised to accommodate
khuntha in their own society? Presently, people with gender ambiguity are facing
difficulties, given the discursive contestation between religion, biomedicine and human
rights discourses.?® It is crucially important to explicate here in relation to later
discussions on gender assignment. In the process of analysing this question, critical
reference has been made towards commentaries of the Qur'an where the Qur’anic

source of this system is concerned.

Understanding the intention of the Lawgiver is not a straightforward process. The
linguistic rules that govern the origin of words, their usage and classification have

become instrumental aids to the correct understanding of shari‘ah, which is also

227 Aba Hayyan, Muhammad ibn Yusuf, Al-Bakr Al-Muhi fi Al-Tafsir (the Encompassing Ocean in
Commentary), ed. by Sidq1 Muhammad Jamil, vol. 3 (Beirut: Dar al-Fikr, 1420), p. 496.

28 Abi ‘Abd Allah Al-Qurtubt, Al-Jami ‘ Li Ahkam Al-Qur’an (the Compiler for Qur anic Rulings), ed. by
Ahmad Al-Bardtini and Ibrahim Atfish, 2nd edn, vol. 16 (Cairo: Dar al-Kutub al-Misriyyah, 1964), p. 51.

229 The translation of the Qur’an in ‘Abdullah Yiisuf ‘Alt, Siirah al-Shiira (The Consultation), 42: 49 — 50.

230 gaskia E. Wieringa, 'Gender Variance in Asia - Discursive Contestations and Legal Implications',
Gender, Technology and Development, 14 (2010), 143-172, p. 163.
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known among ‘usdliyydn (experts in the discipline of principles of Islamic
jurisprudence) as al-gawa ‘id al-lughawiyyah (linguistic methodologies).231

One of the fundamental aspects in applying the principles of Islamic jurisprudence is
to be able to differentiate between the general (‘am) and the specific (khas) words in
the Qur’'anic grammatical usage as briefly mentioned in Chapter 2 on sources of
shari'ah. Al-'am refers to the term illustrating certain meanings, consisting of many
things, including unrestricted elements and which can be recognized through the term
either intrinsically or by its context.?%? In six formulas identifying the term ‘am is the
presence of the article ‘al’ preceding singular Arabic words.?3® Thus, the grammatical
and contextual forms of the abovementioned verses obviously identified the terms al-
zakr and al-unthg as ‘am or general terms.?** Human gender therefore is classified
into two categories, i.e. male and female. Consequently, a khuntha who is biologically
not exactly demarcating precisely between being a male or a female, is

subcategorized under these two categories.

The majority of Sunni jurists are in agreement with the commentators, by mercy of
such linguistic rules. Several points that can be listed here are firstly, human beings
are either male or female. Secondly, the existence of khuntha, mainly the discernible
khuntha (one of the two types of khuntha that will be discussed later) is recognized by
the majority of the jurists. Though the existence of intractable khuntha is disputed
among a few scholars such as al-Hasan al-Basri, among the tab ‘in (the Followers after
the generation of the Companions) and al-Qadi Isma‘1l, a Maliki scholar.?%® Thirdly,
the khuntha are unanimously not regarded as a third gender based on the arguments

of jurists of the four schools of thought.?®¢ This is based on linguistic and juridical

231 Mohammad Hashim Kamali, Principles of Islamic Jurisprudence, Revised edn (Cambridge: The Islamic
Text Society, 1991), p. 86.

232 Muhammad Mustafa Shalbi, Usil Al-Figh Al-Islami (the Principles of Islamic Jurisprudence) (Beirut:
Dar al-Nahdah al-‘Arabiyyah, 1987), p. 409.

233 QOther five formulas including the presence of: i) article ‘al’ prior to plural words; ii) the relative nouns;
iii) interrogative nouns; iv) protasis nouns; and v) indefinite nouns in negation, protasis or proscription form.

234 Mohammad Kamali, Principles of Islamic Jurisprudence, p. 106.

235 Al-Hattab al-Ru ‘ini, Muhammad ibn Muhammad, Mawahib Al-Jalil fi Sharh Mukhtasar Khalil
(The Majestic Gift of Compendium Partner), 3rd edn, vol. 6 (Dar al-Fikr, 1992), p. 424.

236 Al-Shangitt, Muhammad al-Amin ibn Muhammad al-Mukhtar, Adwa’ Al-Bayan fi Idah Bi Al-Qur’an
(Shedding Lights in Brightness with the Qur’an), vol. 3 (Beirut: Dar al-Fikr, 1995), p. 336; Al-Hattab al-Ru ‘ni,
Muhammad ibn Muhammad, vol. 6, p. 424; Ibn Muhammad Zakariya Al-Ansari, Al-Gharar Al-Bahiyyah Fi
Sharj Al-Bahjah Al-Wardiyyah (A Pleasant Uncertainty in Elucidating the Rosacea Splendor), ed. by Al-
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approaches, in which occasional cases (al-nadir) are recognized under the general
terms (al- ‘'umamat, plural form of al-'‘@m) or under frequent circumstances (al-ghalib)

respectively.

Although the source of scripture is undeniably firm, the exegesis of the scholars are
subjects for discussion. Could the gender determination, mentioned in the Qur’an, be
in harmony with an empirical study such as biology? Hence, from the religious corpus
study, we shall move on to another different spectrum, biomedical terms. Biomedical
terms are introduced here, early in this thesis, as it will help towards gaining a clearer
understanding in later chapters when discussing the conditions of DSD.

Ibn STna, a Muslim physician in the 10" century once mentioned that there are two
elements known as male and female, discerned by the presence or absence of testes,
for survival of the sexes in mammals including human beings.?3” Not until 1604 was a
study of human biology conducted by Girolamo Fabrizio (d. 1619) explaining in detail
the subject of embryology.?38 After more than two centuries, in 1865, Gregor Mendel
(d. 1884) successfully came out with a new theory on heredity as the foundation of
genetics.?>® However, only after his death, was his study expanded by Walter
Stanborough Sutton (d. 1916) in 1903, on chromosomes.?*° At the same time, Wilhelm
Ludvig Johannsen (d. 1927), in support of Mendel’s study, introduced the concepts of
‘gene’, ‘genotype’ and ‘phenotype’. We shall also be looking into chromosomes,
genotypes and phenotypes and their roles in human sexual development.?4

Chromosomes play an essential role in sex determination in mammals, including

human beings. Human chromosomes contain 22 pairs of autosome chromosomes and

‘Allamah al-Sharbini, Hashiah Al-Sharbini, vol. 1 (Egypt: Matba‘ah al-Maymaniyyah, n.d.); ‘Abdullah Ahmad
Ibn Qudamah, Al-Mughni (the Enricher), vol. 7 (Cairo: Maktabah al-Qahirah, 1963), p. 207.

237 Al-Husayn ibn ‘Ali ibn Sina, Al-Qaniin fi Al-Tibb, ed. by Muhammad Amin al-Dannawi, vol. 1 (Beirut:
Dar al-Kutub al-‘Tlmiyyah, 1999), p. 39.

238 | esile T. Morton and Robert J. Moore, A Chronology of Medicine and Related Sciences (Aldershot:
Ashgate, 1997), p. 35.

239 Charlotte Auerbach, The Science of Genetics (London: Hutchinson & Co., 1962), p. 10.

240 | esile T. Morton and Robert J. Moore, p. 35.

241 Genotype refers to ‘the total gene outfit of an organism, including the way the genes are arranged on the
chromosomes’. Whilst phenotype refers to the human’s appearance including numerous characteristics of
his/her body and mind. See more in Charlotte Auerbach, p. 33.
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a pair of sex chromosomes.?*? Sex chromosomes have been studied in Drosophila
larvae due to their large size and because the same sex chromosome the element is
also found in human beings.?*® Based on the studies, we know that there are two
different pairs of sex chromosomes in which the development of these sex
chromosomes determines the two sexes, male and female. Due to the very essence
of how people differ, this biological model is also known as essentialist in gender

discourses.?** Evidently, human beings are divided into two sexes.

The differences between the two sexes continue to develop from one stage of growth
to another throughout the course of human biological development. The first stage of
differentiation is known as sex determination.?*® It is recorded that each human being
carries at least X chromosomes, inherited from the mother. The difference in sex
chromosomes lies on the second pair, in which X chromosomes are carried in all cells
of a woman, while Y chromosomes are carried in all cells of a man. Therefore, in any
typical case, a woman has in her body 46,XX sex chromosomes and a man has in his
body 46,XY chromosomes.?*¢ This occurrence of sex determination occurs in

accordance to Mendel’s first law and is completed at the time of conception.?4’

The next stage of human sexual development is known as sex differentiation, in which
the differentiation involving internal and external genitalia persist for the male and
female. It is the process where genetically determined sex is translated into structures,
functions and behaviour patterns as internal reproductive structures and external
genitalia.?*® It occurs in three stages, which are gonadal, ductal and external genital
differentiation. At the gonadal differentiation stage, a bipotential gonad develops into

either an ovary for the female or a testis for the male.?*9

242 N. Islam, 'Elements of Chromosome Abnormalities', Postgraduate Medical Journal, 40 (1964), p. 194.
An autosome chromosome is not a sex chromosome and occurs in pairs in diploid cells.

243 Charlotte Auerbach, p. 102

244 Simona Giordano, Children with Gender Identity Disorder - A Clinical, Ethical and Legal Analysis (New
York: Routledge, 2013), p. 37.

25 Charlotte Auerbach, p. 104.

246 SF Gilbert, 'Chromosomal Sex Determinations in Mammals', in Developmental Biology, 6 edn
(Sunderland: Sinauer Associates, 2000), 1 <http://www.ncbi.nlm.nih.gov/books/NBK9967> [accessed 1 May
2016], para 1 of 29.

247 Charlotte Auerbach, p. 104

248 Charlotte Auerbach, p. 104; Tuck C. Ngun and others, 'The Genetics of Sex Differences in Brain and
Behavior', Frontiers in Neuroendocrinology, 32 (2011), 227-246, p. 233.

249 Tuck C. Ngun and others, p. 233
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This leads to the formation of a duct whereby in the absence of Y chromosomes,
ovaries are developed to produce a hormone to enable the development of the
Mullerian duct into the uterus. In contrast, with the presence of Y chromosomes, the
testes are developed and two hormones are secreted, i.e. the Anti Mullerian duct
Hormone (AMH) and testosterones. The AMH suppresses the growth of the Mullerian
duct, whilst the testosterone stimulates the formation of the Wolffian duct and leads to

the formation of the male external genitalia and other related anatomy parts.2%°

Subsequently, the formation of the Mullerian duct leads to the formation of the vagina
for the female. However, in the male line, a hormone produced by the testes stimulates
the formation of a penis, the scrotum and the prostate.?®* These are the biological
developments that happen in the formation of human sexual development in normal
cases. ‘Normal’ in this sense is referred to as ‘that which function is in accordance with
its design’ as defined by C. Daly King and was later used by Kenneth J. Zucker in his

explanation about intersexuality.?>?

Figure 3, designed by the researcher herself, shows the overall process in a simplified
version. This figure is not clinically precise and inclusive since this research is not
meant for medical studies. The importance here is to emphasize the keywords and the
main processes especially in relation to the understanding of abnormalities in sexual

development that form the heart of this research.

20 SF Gilbert, para 4 of 29; Swornya Krishnan and Amy B. Wisniewski, 'Ambiguous Genitalia in the
Newborn', in Endotext [Internet], ed. by L. J. De Groot and others (South Darmouth (MA): MDText.com, Inc.,
2000-) <http://www.ncbi.nlm.nih.gov/books/NBK279168> [accessed 26 May 2016], para 8 of 48.

1 SF Gilbert, para 5 of 29, Swornya Krishnan and Amy B. Wisniewski, para 9 of 48; Nasir A. M. Al-
Jurayyan, 'Disorders of Sex Development: Diagnostic Approaches and Management Options - an Islamic
Perspective', Malaysian Journal Medical Science, 18 (Jul - Sep 2011), 4-12, p. 5.

22 C. Daly King, 'The Meaning of Normal', Yale Journal of Biology and Medicine, 17 (January 1945), 493
— 501, p. 494; Kenneth J. Zucker, 'Intersexuality and Gender Identity Differentiation’, Annual Review of Sex
Research, 10 (1999), 1- 69, p. 41.
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Human Sexual Development

XY XX

Sex Determination
(Chromosome)

Sex Differentiation:
Gonadal Testes Ovaries
Differentiation

Sex Differentiation:

Ductal Differentiation Wolffian Duct Mullerian Duct
Sex Differentiation: External Male External Female
External Genitalia . .
. L Genitalia Genijtalia
Differentiation
Male Female

Figure 3: Simplified Model for Sexual Determination and Sexual Differentiation

The sex differentiation process continues throughout embryonic development,
childhood and adolescence. Classical views, like those of Jost and Gilbert, believe
that the differentiation is driven by gonadal hormones. However, a recent study shows
that genes in the sex chromosomes also contribute to this differentiation, constructed

thus by the brain.

‘Sexual differentiation is an orderly sequential process’ in which any deficiency at any
stage can cause some disorder affecting the process and would then lead to sexual
ambiguity.?3 Charlotte Auerbach states that intersexuality may be due to abnormal
chromosome constitution and hormonal disturbance.?®* These, in turn, contribute to
ambiguous genitalia, placing an affected individual in gender ambiguity. The scenario
may be noticed earlier in infancy or may be traced later on, in adulthood. This is one

of a number of crucial points in this research that will be discussed further in subtopic

23 Nasir A. M. Al-Jurayyan, 'Ambiguous Genitalia: Two Decades of Experience', Annals of Saudi
Medicine, 31 (May - Jun 2011), 284-288, p. 285.
24 Charlotte Auerbach, p. 104.
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3.4 on how these abnormalities could occur. It is sufficient to note in this introduction,
that gender ambiguity is the result of imperfections of initial sexual differentiation.
Variations of inconsistent atypical occurrences justify that gender ambiguity is not in

fact another type of gender.

This argument is challenged by some scholars, including by the biologist Anne Fausto-
Sterling, the bioethicist Simona Giordano, the psychiatrist B. Cordier and the
sociologist Saskia E. Wieringa. Emphatically focusing on the rights of transgender
people — in broad meaning —, Wieringa suggests the need for a cultural discourse
producing a different set of truth claims against the biomedical perspective. Giordano,
in her study on biological sex, claims that the simple ‘two sexes only’ theory as a
misrepresentation of more complex occurrences.?®® Cordier claims that the duality in
our species has Manichean aspects (i.e. conflict between two opposite sexes), in
which he may agree with Fausto-Sterling’s idea of five-sex, namely, the males,
females, ‘herms’ (referring to ‘true’ hermaphrodites), ‘merms’ (referring to male

pseudo-hermaphrodites) and ‘ferms’ (referring to female pseudo-hermaphrodites).?%®

The discursive contestations on sex and gender from various perspectives make it
delicate to be understood. It is ‘difficult to disentangle the relative contribution of
biological and psychosocial influences’ according to Zucker.?®” However, even after
so much effort put to legitimise the intersexuality’s state of nature, there are still
loopholes for further discussion. Leonard Sax argues in response to Fausto-Sterling’s
view that human sexuality is a dichotomy and not a continuum, especially given that
the percentage of intersex occurrences is low and not a common phenomenon.?%®
Hence, ‘the third gender among physicians is not an attractive option within their
binary model.?® In spite of this, it is not the intention of this research to engage in the
discussion about the status of transgender or to delve deeper into the debates. To

discuss this would demand more time and effort and would require another type of

25 Saskia E. Wieringa, p. 146, Simona Giordano, p. 25.

256 B, Cordier, 'Gender, Betwixt Biology and Society', Sexologies, 21 (2012), 192-194, p. 194; Anne Fausto-
Sterling, Sexing the Body (New York: Basic Books, 2008), p. 78. Please refer to subtopic 3.4 in this chapter for
further clarification on the terms of male pseudo-hermaphrodites and female pseudo-hermaphrodites.

257 Kenneth J. Zucker, 1999, p. 5.

258 | eonard Sax, 'How Common is Intersex? A Response to Anne Fausto-Sterling’, The Journal of Sex
Research, 39 (August 2002), 174-178, p. 177.

29 Saskia E. Wieringa, p. 148.
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research project. It is sufficient to note that persons with DSD are facing health risks
and biological disturbances and that any sex change, if required, should not merely be
based on psychological interest. In contrast, transgender refers to those who move
between male or female gender identities or attempt to occupy a third gender category.
They challenge the strict gender dualism operative in much more anthropological
terms.?0 The grey area between DSD and transgender appears in the realm of gender
assignment in which medical diagnoses are always recognized together with related

psychosocial factors.

To sum up the discussion, in general, the Islamic perspective seemed to be placed at
one end and the biological perspective is at another end. Nonetheless, they are
similar, firstly, in identifying the pair of gender components. The Qur'an mentions
constantly the concept of ‘pairing’ for instance, “Glory to Allah, Who created in pairs
all things that the earth produces, as well as their own (human) kind and (other) things
of which they have no knowledge”.?®! The pairing concept, which is the combination
of opposites such as positive and negative, males and females, is proven in science.?%?
It was founded by Paul Dirac, a British physicist who won the Nobel Prize in Physics
in 1933.263

In addition, both perspectives agree on dualism of the human sex and other forms as
being not the norm due to them being exception or uncommon conditions. Its rarity is
proven by statistics reported by Eftihios Trakakis and others, for example, in North
America 1:10,000 of life births have classical Congenital Adrenal Hyperplasia (CAH),

the most common condition in intersexuality.?®* This is in line with Islamic

260 Elizabeth M. Bucar, 'Bodies at the Margins: The Comparative Case of Transexuality', in Religious Ethics
in a Time of Globalism, ed. by Elizabeth M. Bucar and Aaron Stalnaker (United States: Palgrave Macmillan,
2012).

%61 Translation of the Qur’an in ‘Abdullah Yiisuf ‘All, Sirah Ya sin, 36: 36.

262 Bijlal A. A. Ghareeb, 'Human Genetics and Islam: Scientific and Medical Aspects', Journal of Islamic
Medical Association of North America, 43 (2011), 83- 90, p. 88.

263 Bilal A. A. Ghareeb, p. 88; Erwin Schradinger, Nobelprize.Org - the Official Website of the Nobel Prize,
Paul A. M. Dirac - Biographical, 2016 (Nobel Media AB)
<http://www.nobelprize.org/nobel_prizes/physics/laureates/1933/dirac-bio.html> [accessed 5 May 2016].

264 Gonil Ocal, 'Current Concept in Disorders of Sexual Development', Journal of Clinical Research in
Pediatric, 3 (2011), 105-114, p. 105; Chellapah Subashini Thambiah and others, 'Clinical Presentation of
Congenital Adrenal Hyperplasia in Selected Multiethnic Paediatric Population’, Malaysia Journal of Medicine
and Health Sciences, 11 (January 2015), 77 — 83, p. 82; N. Islam, p. 196; Eftihios Trakakis and others, 'An
Update to 21-Hydroxylase Deficient Congenital Adrenal Hyperplasia', Gynecological Endocrinology, 26
(January 2010), 63-71, p. 63.
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jurisprudence which regulates general rules on frequent circumstances but deals with
the exceptional conditions in its own framework. The principle of legal maxim, i.e. ‘the
scope of application is determined by the generality of the term used and not by the
specific incident that triggered it’ (al-‘ibrah bi ‘umdm al-lafz 1a bi khusis al-sabab)
implying that the scope of gender refers to the general binomial sex and not divided
by any specific sporadic cases.?®®

Subsequently, Islam recognizes the gender abnormality as khundthah and the
biological model recognizes it as DSD which was previously known as intersex or
hermaphrodite. These conditions will be elaborated upon further, in order to evaluate

their similarities and to identify their relationship.

3.3.  Understanding the Concept of Khuntha: Past and Present

3.3.1. Khuntha in Classical Discussion

Ibn STna defines khuntha in his medical book as,

“a person who has no genitalia of male or female, or a person who has both
types but one of them is more concealed and feebler or one of them is hidden
and the other is visible and that person can urinate through one of them, not
the other. And among them, both (genitalia) are equal (in functioning). And to
my knowledge, some of them are active and passive but there is little
verification of this knowledge. And most of them are treated by removing the
feebler part and managing the injury.”266

In the Arabic lexicon, al-khuntha () derives from the word khanatha (&), which
literally means to fold and bend something, for example to fold back the mouth of a
water skin (a receptacle used to hold water made of cow or sheep bladder) for
drinking.?6” The concept of bending or folding depicts the transformation state from
one form or shape to another, giving a vague and intricate state needing to be
described.

265 Al-Subki, Taj Al-Din ‘Abd Al-Wahab, Al-Ashbah Wa Al-Naza ir (Plausible and Identical), vol. 2
(Beirut: Dar al-Kutub al-‘Tlmiyyah, 1991), p. 134.

266 Al-Husayn ibn ‘Ali ibn Sina, vol. 2, p. 746.

267 Majma“ al-Lughah al-Arabiyyah bi al-Qahirah, Al-Mu jam Al-Wasit (the Intermediate Dictionary), ed.
by Ibrahtm Mustafa and others (Cairo: Dar al-Da‘wah, n.d.), p. 258.
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Derived from this word are the words khuntha and mukhannath (effeminacy) in which
these two forms are distinctive in social and biological perspectives but having the
same root word semantically. Muhammad Ibn Manzir, a lexicographer states that
khuntha refers to a person who cannot be recognized as male or female; and the
person has both criteria for men and women.?%8 In Ikhtiyar li Ta'lil al-Mukhtar (The
Efforts of Justifying the Chosen) attributed to Ibn Mawdud al-Muasilt (d. 683 AH/1284
CE), a HanafT jurist, a person is called that way due to being fractured and supple and
thus lacking the character of maleness, yet having more than ordinary female
characteristics.?%® Jurists of the four Sunni schools of thought (Hanafi, Maliki, Shafi‘T
and Hanbalr) consistently discussed the condition of khuntha in relation to the
abnormality of an individual's sexual anatomy. This should not be confused with
mukhannath