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ADMINISTRATIVE LAW

OVERVIEW

The Tenth Circuit Court of Appeals entertained administrative law
cases of considerable number and variety during the recent term. In general,
the court’s treatment of these cases was characterized by the traditional def-
erence to the agencies’ underlying decisions, and the court stayed well within
the confines of the Administrative Procedure Act’s scope of judicial review.!
Where an agency’s interpretation of a pertinent statute was clearly unrea-
sonable, however, or where an administrative record was insufficient to sup-
port an agency’s findings and conclusions, the court did not hesitate to
reverse a decision and remand the matter for further deliberation.

In several of its more notable decisions, the Tenth Circuit undertook
constructions of the Government in the Sunshine Act? and the Privacy Act.3
Both statutes are relative newcomers? to the realm of administrative law and
have not yet been the subjects of substantial litigation. Thus, the Tenth
Circuit’s analyses of certain of their provisions represent contributions to the
limited body of interpretive material. Another noteworthy decision this
term considered an association’s standing to represent its members in an ac-
tion challenging the Department of Health, Education and Welfare’s sexual
equality regulations for athletic programs. The court’s ruling may well facil-
itate the first major attack’on these controversial requirements.

This article will survey twenty-seven of the Tenth Circuit’s administra-
tive law decisions.> Sheer numbers prevent a thorough analysis of each case,
but an attempt has been made to comment on questionable results and rul-
ings of special significance.

I. EXHAUSTION OF ADMINISTRATIVE REMEDIES

In Brice v. Day® the Tenth Circuit rejected the argument that exhaustion
of administrative remedies cannot be required when a party seeks to vindi-

See 5 U.S.C. § 706 (1976).

5 U.S.C. § 552b (1976).

5 U.S.C. § 552a (1976).

The Sunshine Act became effective in 1977 and the Privacy Act became effective in

halb ol

1974.

5. Additional administrative law cases reviewed and decided by the court of appeals dur-
ing the year but not incorporated into this discussion include: Patterson v. National Transp.
Safety Bd., No. 79-1426 (10th Cir., May 27, 1980) (affirmed FAA’s suspension of mechanic’s
ccrtiﬁcatc); Selman v. Califano, 619 F.2d 881 (10th Cir. 1980) (affirmed district court’s affirm-
ance of Social Security Administration’s denial of airline pilot’s request for classification as in-
dependent contractor); Fry Bros. Corp. v. HUD, 614 F.2d 732 (10th Cir. 1980) (held that wage
determinations under Davis-Bacon Act are not subject to judicial review); Cowell v. National
Transp. Safety Bd., 612 F.2d 505 (10th Cir. 1980) (affirmed FAA'’s revocation of airman and
airman medical certificates); Terry v. National Transp. Safety Bd., 608 F.2d 418 (10th Cir.
1979) (affirmed FAA’s suspension of commercial pilot’s certificate); David v. Erdmann, 607
F.2d 917 (10th Cir. 1979) (reversed ruling of Bureau of Alcohol, Tobacco & Firearms refusing
import permit for pistol that was collector’s item). See also notes 174 & 205 infra.

6. 604 F.2d 664 (10th Cir. 1979), cert. denied, 444 U.S. 1086 (1980).
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cate his constitutional rights in an action for monetary damages. The two
petitioners were prisoners at a federal penal institution in Oklahoma. Each
had filed suit in district court alleging that overcrowded conditions in the
facility subjected them to cruel and unusual punishment’ in violation of the
eighth amendment.®8 The lower court summarily disposed of both cases on
the ground that neither prisoner had used the formal procedures for review
of prisoners’ complaints.®

On their consolidated appeal, the petitioners urged that the exhaustion
doctrine does not apply to situations where constitutional rights are at stake,
at least when the relief requested is monetary compensation. They argued
that the available administrative procedure did not provide for such an
award; thus, the inadequacy of the administrative remedy obviated the ex-
haustion prerequisite of judicial action.!®

The court of appeals relied on two very different grounds to justify its
ultimate holding that the petitioners were indeed obliged to exhaust their
administrative remedies. In analyzing the claims, the court first observed
that the petitioners sought to establish a private right of action for damages
under a constitutional amendment, an approach similar to those actions rec-
ognized by the United States Supreme Court in Biuwens v. Stx Unknown Named
Agents'' and Davis v. Passman.'?> To maintain such an action three criteria
must be satisfied. First, the complaining party must assert the violation of a
constitutionally protected right. Second, the party must have no means to
enforce the right other than through the judiciary. And, finally, the com-
plaining party must demonstrate that monetary relief will satisfactorily re-
dress the alleged constitutional violation.!3

With these requirements in mind, the Tenth Circuit determined that
facts would have to be developed to assess the validity of the petitioners’
cause of action. The court of appeals concluded that an administrative in-
quiry by the Bureau of Prisons would facilitate such a fact-finding process,
likening it to discovery in an ordinary civil case. The court explained that
this procedure should be utilized before the petitioners could properly seek
relief in the courts.!*

In addition to recognizing the need for an administrative proceeding to
evaluate the strength of the petitioners’ claims, the court of appeals acknowl-
edged the peculiar nature of the petitioners’ status as prisoners.!> In effect, it
deferred to the administrative machinery already in place for the resolution
of prisoners’ grievances, thereby adhering to previous holdings reflecting a

7. Id. at 665.

8. U.S. CONST. amend. VIIL

9. 604 F.2d at 665.

10. /4.

11. 403 U.S. 388 (1971) (private damages action recognized for violation of fourth amend-
ment right to freedom from unlawful searches and seizures).

12. 442 U.S. 228 (1979) (private damages action recognized under fifth amendment due
process clause, U.S. CONST. amend. V, cl. 3, for alleged sex discrimination).

13. 604 F.2d 2d at 666 (citing Davis v. Passman, 442 U.S. 228 (1979); Bell v. Wolfish, 442
U.S. 520 (1979); Butz v. Economou, 438 U.S. 478 (1978)).

14. 604 F.2d at 666-67.

15. /4. at 666.
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fervent desire to minimize judicial involvement with prison administra-
tion.'® The court concluded that the orderly and efficient disposition of pris-
oners’ problems required the use of administrative channels. Petitions to a
court for relief cannot be “tickets to an immediate confrontation with the
guards and supervisors outside the prison and in the courtroom no matter
how they are framed.”!” Thus, the Tenth Circuit affirmed the district
court’s dismissal of the prisoners’ complaints. The appellate court added
that in such circumstances a trial court would be equally justified in retain-
ing jurisdiction of a case while referring it to prison officials for administra-
tive review before taking further action itself.'8

II. RIPENESS

An attempt by the Federal Energy Regulatory Commission (FERC) to
clarify orders disapproving a natural gas supplier’s emergency curtailment
plan created further confusion when one of the supplier’s customers sought
judicial review of the agency’s action. In General Motors Corp. v. FERC'® the
Tenth Circuit held that an “Order Clarifying Prior Order,” issued by the
FERC, was not sufficiently “final” to permit review, and the court therefore
dismissed the petition before it.2°

Cities Service Gas Company, the supplier, proposed a restriction on new
service connections in anticipation of possible reductions in the quantity of
natural gas available to meet its existing customers’ demands. The plan pro-
voked a number of hearings and a plethora of orders. Initially, FERC re-
fused to approve the Cities Service proposal because it did not include an
index indicating consumers’ use requirements as of January 1, 1978.2! In a
second order, the Commission called for further hearings and provided that
high priority customers could anticipate continued service connections by
their supplier.??2 A subsequent order indicated that the FERC was uncertain
whether to require the use index after all but cautioned that the agency
might impose an index “as of January 1st”?3 and warned that new connec-
tions would be made at the gas distributors’ risk.2*

The FERC detected an air of uncertainty among consumers and suppli-
ers following this third order. Therefore, it issued one additional order de-
nominated “Order Clarifying Prior Order” and announced that any index
of requirements ultimately imposed would not incorporate the January date
but would be prospective in application.?> The petitioner, General Motors,

16. Sez Martinez v. Aaron, 570 F.2d 317 (10th Cir. 1978); Mower v. Swyhart, 545 F.2d 103
(10th Cir. 1976); Marchesani v. McCune, 531 F.2d 459 (10th Cir. 1976); Rivera v. Toft, 477
F.2d 534 (10th Cir. 1973); Daugherty v. Harris, 476 F.2d 292 (10th Cir. 1973); Perez v. Turner,
462 F.2d 1056 (10th Cir. 1972); Smoake v. Willingham, 359 F.2d 386 (10th Cir. 1966).

17. 604 F.2d at 667.

18. /d. at 668.

19. 607 F.2d 330 (10th Cir. 1979).

20. /d. at 331.

21. /4. at 332.

22. M.

23. /d.

24. /d.

25. /d.
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objected to this decision, requested a rehearing, and upon denial of the re-
quest, appealed from the order.

The Tenth Circuit determined that the challenged order was merely a
“segment of ongoing hearings, and relate[d] to a subject not yet decided.”?6
Thus, the court concluded that the order was not final and, therefore, was
not a proper matter for judicial scrutiny.2’” The Commission had made no
decision to exact an index of requirements from Cities Service but had stated
only that any index requested would take effect prospectively. “This may be
a prehearing indication of [the FERC’s| position, but this is not a matter ripe
for judicial review.”?8

Additionally, the petitioner challenged the Commission’s manner of is-
suing the clarification order, alleging that FERC could not properly enter
such an order without additional hearings. It further contended that the
agency had relied on events outside the administrative record to reach its
decision.2® The appellate court refused to sustain these objections, holding
that the Commission had authority to change its position on the require-
ments index and on the applicable dates.3 It found that the FERC had
adequately explained the reasons for the change and concluded that new
supporting evidence was unnecessary.3! “[T]he Commission may act in a
pending case without a petition requesting action. The Commission has a
continuing duty to consider the consequences of actions it has taken in ongo-
ing proceedings, and to make adjustments it considers to be in the public
interest.”32

III. PRIMARY JURISDICTION

The doctrine of primary jurisdiction endeavors to promote harmony be-
tween the judiciary and the administrative agencies. When a claim for relief
falls within the jurisdiction of both a court and an agency, the former may
suspend its proceedings and refer issues within the agency’s authority and
expertise to it for resolution. Referral is not mandatory, but it is often done
to achieve uniformity in the application of certain statutes and regulations
and to utilize an agency’s specialized knowledge so that final disposition of a
matter will be intelligent and accurate.33

In Sunflower Electric Cooperative, Inc. v. Kansas Power & Light Co.3* the
Tenth Circuit reviewed the propriety of a district court’s invocation of the
primary jurisdiction doctrine to justify both its refusal to entertain an anti-
trust action involving certain public utilities and its referral of the matter to

26. /4. at 333.

27. M.

28. /M.

29. /4. at 332.

30. /4. at 333.

31. /d. at 334.

32. /4

33. See generally United States v. Western Pac. R.R., 352 U.S. 59, 63-65 (1956); Far East
Conference v. United States, 342 U.S. 570, 574-75 (1952), 3 K. DAVIS, ADMINISTRATIVE Law
TREATISE §§ 19.01, .07 (1958); K. DAVIS, ADMINISTRATIVE LAW OF THE SEVENTIES § 19.01
(1976).

34. 603 F.2d 791 (10th Cir. 1979).
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the Federal Power Commission (FPC) for resolution. The plaintiff, Sun-
flower Electric, a cooperative that sold electric energy to its Kansas mem-
bers, alleged in its complaint that the defendants had unlawfully combined
and conspired to monopolize the supply of “firm bulk power.” Additionally,
it alleged that a contemplated merger of several of the defendant power
companies would violate the antitrust laws.3® The district court perceived a
possibility of conflict between a judicial resolution of the merger issue and
the FPC’s ultimate disposition of the merger application before it.3¢ That
court also identified a need for the agency’s expertise in the matter. Thus, it
elected to stay the antitrust action pending the agency’s resolution of the
merger question.3?

The Tenth Circuit, however, concluded that the doctrine of primary
jurisdiction did not apply to the proceeding. After a lengthy review and
analysis of the lower court’s opinion,8 of the underpinnings of primary juris-
diction,3® and of the leading case law,* it reversed the lower court’s decision
and remanded the case for a trial on the merits.*! The appellate court’s
reasoning was based on several considerations. First, it noted that public
utilities are not immune from the federal antitrust laws.42 Next, it examined
the extent of the FPC’s jurisdiction over the “interstate transmission of elec-
tricity” at the time Sunflower Electric commenced its lawsuit.*3 Finding

35. /d. at 793. Sunflower Electric based its claims on sections one and two of the Sherman
Act, 15 US.C. §§ 1, 2 (1976).

36. A public utility may not sell or lease its facilities or merge or otherwise consolidate with
another utility until it has obtained the government’s approval. See 16 U.S.C. § 824b(a) (1976).

37. The district court relied primarily on the Supreme Court’s decision in Ricci v. Chicago
Mercantile Exch., 409 U.S. 289 (1973). Among other things, Ricci counsels a court to abstain
from judicial review when “some facets of the dispute . . . are within the statutory jurisdiction”
of an agency. /4. at 302.

38. 603 F.2d at 793-95.

39. /4. at 795-96.

40. /d. at 796-98.

41. /4. at 799.

42, The court of appeals relied primarily on the Supreme Court’s decision in Otter Tail
Power Co. v. United States, 410 U.S. 366 (1973). Ricci and Otter Tail reach different conclusions
about the administrative and judicial roles in antitrust actions involving regulated industries,
prompting Professor Davis to observe that reconciling the two decisions “seems rather difficult.”
K. DAVIS, ADMINISTRATIVE LAW OF THE SEVENTIES § 19.06 (1976).

The source of the conflict stems from a desire to accommodate, to the greatest extent possi-
ble, both federal antitrust and other regulatory schemes. The problem is recurring.

It arises when conduct seemingly within the reach of the antitrust laws is also at least

arguably protected or prohibited by another regulatory statute enacted by Congress.

Often, but not always, the other regime includes an administrative agency with au-

thority to enforce the major provisions of the statute in accordance with that statute’s

distinctive standards, which may or may not include concern for competitive consider-
ations.
Ricci v. Chicago Mercantile Exch., 409 U.S. at 299-300.

Ricer advocated deference to an agency’s jurisdiction, at least when it is not immediately
clear whether the antitrust laws apply to the industry or transaction in question. /4. at 301-08.
Otter Tail, however, in a factual setting involving power companies, held that public utilities are
clearly not insulated from antitrust liability and found that the FPC had no authority to pro-
vide remedies sufficient to redress the alleged violations. 410 U.S. at 373-74. Under those cir-
cumstances there seemed to be no reason for the district court to delay its review of the antitrust
claims.

43. 603 F.2d at 798. With the creation of the Department of Energy and the transfer of the
FPC’s powers to the Federal Energy Regulatory Commission (FERC), the latter agency re-
ceived additional authority with respect to the transmission of power. See /. at 793 n.1. The
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that the Commission principally had responsibility for rates and charges*4
and that prior judicial edicts*> disapproved of its ordering interconnections
of facilities or coordinated power development by utilities,*¢ the court of
appeals concluded that the FPC had clearly “lacked authority to deal with
the problems which were present in the district court case . . . . [T]he refer-
ral to the Commission was a futile move . . . . [I]Jt would have been merely
a postponement of the day for coming to grips with the monopolizing is-
sue.”*’ Thus, the Tenth Circuit concluded that the doctrine of primary ju-
risdiction was not relevant to the matter; a trial on the merits of the
plaintiff’s claims could properly proceed. The mere possibility of a conflict
between a judicial decision and the agency’s disposition of the merger appli-
cation was not enough to require abstention.*8

On rehearing, the court of appeals considered the effect of the Public
Utility Regulatory Policies Act,*® which amended the Federal Power Act
and increased the FERC’s regulatory authority,3 on its earlier disposition of
Sunflower Electric. Acknowledging the general rule that a change of law must
be given effect in a pending case,>' the court nevertheless invoked a limita-
tion on the rule that prevents its application if “manifest injustice” might
result or if a statute and its legislative history indicate a contrary intent.52
The court of appeals found that a referral of the case to the FERC would
create additional delays and further prolong an already protracted lawsuit.53

At bar Sunflower seeks treble damages . . . , injunctive relief in

the form of wheeling and power interconnects, and attorneys’ fees.

It is possible that it would not be deprived of its rights in this re-

gard if the matter were to be transferred to the Commission. It is

certain, however, that they [s«c] would suffer delay and a hazard of

complete denial because a delay of this kind is frequently critical.>*

In the congressional conference report to the Public Utility Regulatory
Policies Act, the Tenth Circuit found expressions of an intention to preserve
the courts’ jurisdiction over actions involving public utilities that arise under
the antitrust laws.>> This legislative history lent further support to the court
of appeals’ conclusion that the new law could not be applied in Sunfbwer

court did not apply the Federal Power Act’s amendments that created the broader authority
because Congress did not expressly give them retroactive effect. /7. at 798.

44, /.

45. £g., Conway Corp. v. FPC, 510 F.2d 1264 (D.C. Cir. 1975), af/d, 426 U.S. 271 (1976).
See also Richmond Power & Light v. FERC, 574 F.2d 610 (D.C. Cir. 1978).

46. 603 F.2d at 799.

47. /.

48. /d. at 798. See also Otter Tail Power Co. v. United States, 410 U.S. at 377.

49. Public Utility Regulatory Policies Act of 1978, Pub. L. No. 95-617, 92 Stat. 3117 (codi-
fied at 16 U.S.C. §§ 2601-2645 (Supp. III 1979)).

50. Sez note 43 supra.

51. 603 F.2d at 800.

52. /d. (quoting Bradley v. Richmond School Bd., 416 U.S. 696, 711 (1974)).

53. Sunflower Electric instituted the action in 1975. 603 F.2d at 793.

54. /d. at 801.

55. “[I]t is not intended that the courts defer actions arising under the antitrust laws pend-
ing a resolution of such matters by the Federal Energy Regulatory Commission. . . . [T)he
courts have jurisdiction to proceed with antitrust cases without deferring to the Commission for
the exercise of primary jurisdiction.” H.R. REP. No. 95-1750, 95th Cong., 2d Sess. 68, reprinted
i [1978] U.S. CobE CONG. & ADp. NEws 7659, 7802.
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Electric vo work a referral to the agency even though the FERC could, with
its new powers, grant the relief that the plaintiff requested. Thus, there
proved to be “no escape from the conclusion that the cause must be heard by
the district court.”36

IV. ScOPE OF AUTHORITY
A.  Price Support Loans

The plaintiff in Hratt Grain & Feed, Inc. v. Bergland,>? a class action, chal-
lenged the authority of the Secretary of Agriculture to promulgate regula-
tions authorizing price support loans to cooperatives for wheat and feed
grains.8 Relying on the pertinent statutory language and on congressional
policy, as well as on the agency’s construction of the controlling statute,> the
Tenth Circuit held that the Secretary had such authority and affirmed the
district court’s judgment.50

The plaintiff argued that the statute authorizing the Secretary of Agri-
culture to make loans to “cooperators”®! contemplates that assistance will be
given to producers. Hiatt Grain urged that farmers’ marketing cooperatives
are not producers and, therefore, are not cooperators within the meaning of
the controlling law.52 Observing that cooperatives are merely an aggrega-
tion of individual producers®?® and noting that a cooperative must be ap-
proved by the Secretary to be eligible for a price support loan,%* the court of
appeals focused on statutory language directing the Secretary to furnish
price supports “through loans, purchases, or other operations,”’®> and “through
the Commodity Credit Corporation and other means available to him.”% In
these phrases the court found evidence of sufficient congressional guidance
and direction to justify the agency’s action. It also pointed to long-standing
congressional interest in promoting the use of marketing cooperatives to im-
plement farm programs.5? In the appellate court’s view, this policy, coupled
with the express language of the statute, allowed only one conclusion.

Evidence of the agency’s construction of the statutory mandate to make
price supports available further persuaded the court of the propriety of the
Secretary’s wheat regulations. Acting on the assumption that it had the req-
uisite authority, the agency had on previous occasions allowed loans to coop-
eratives for such other commodities as cotton, peanuts, and rice.58 The court
identified these actions as “a clear interpretation demonstrated by parallel

56. 603 F.2d at 802.

57. 602 F.2d 929 (10th Cir. 1979), cert. derued, 444 U.S. 1073 (1980).
58. 602 F.2d at 930.

59. /4. at 931-33.

60. /4. at 933-34.

61. /4. at 931.

62. See 7 US.C. § 1428b (Supp. III 1979).
63. 602 F.2d at 932.

64. /d.

65. 7 US.C. § 1441 (1976) (emphasis added).
66. /4. § 1421(a) (emphasis added).

67. 602 F.2d at 933.

68. /.
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programs,”®® and, in keeping with the judicial policy of according great
weight to an administrative body’s construction of the laws it is directed to
execute,’® the court found this evidence sufficient to uphold the challenged
regulations.”! The court of appeals also presumed congressional awareness
of the agency’s prior conduct with respect to price supports,’? implying that
Congress could have acted to prohibit loans to cooperatives had it disap-
proved of the practice.

In disposing of the plaintiff’s allegation that procedural infirmities at-
tended the promulgation of the regulation,’ the appellate court noted that
the agency had furnished a reasoned decision based on an economic analysis
and an impact statement. Furthermore, it had complied with the Adminis-
trative Procedure Act’s rulemaking requirements.’* Thus, the regulation
was free of defects.

B. Distribution of Royalty Ol

Unlike the administrative interpretation of the controlling statute in -
att Grain & Feed, which the Tenth Circuit found to be consistent with a rea-
sonable interpretation and with congressional directives,” the Secretary of
the Interior’s construction of the O’Mahoney Amendment’® to the Mineral
Lands Leasing Act of 192077 was rejected by the court in Plateau, Inc. v. De-
partment of the Interior’® as being inconsistent with the legislative intent.”® Ac-
cordingly, the court of appeals upheld the district court’s invalidation of
certain regulations enacted by the agency governing the distribution of roy-
alty 0il80 to refineries.?!

The plaintiff, a small oil refinery, objected to the Secretary’s condition-
ing eligibility for sales of royalty oil on satisfaction of the Small Business
Administration’s criteria for a “small business enterprise.”2 Plateau argued
that Congress had expressly limited recipients to refineries lacking a source
for crude oil supplies; thus, any attempt by the agency to impose further
restrictions exceeded the scope of its authority.83

Following a brief review of the legislative history,3* the Tenth Circuit
sided with the plaintiff, concluding that “the amendment itself identifies the

69. /4.

70. See Udall v. Tallman, 380 U.S. 1, 4 (1965).

71. 602 F.2d at 934.

72. /d. at 933.

73. /4. at 934.

74. See 5 U.S.C. § 553 (1976).

75. 602 F.2d at 934.

76. Act of July 13, 1946, Pub. L. No. 79-506, 60 Stat. 533 (1946) (codified in 30 U.S.C.
_§ 192 (1976)).

77. 30 U.S.C. §§ 181-263 (1976).

78. 603 F.2d 161 (10th Cir. 1979).

79. /d. at 164.

80. According to the appellate court, “[rJoyalty oil is received as in-kind payment for royal-
ties from oil and gas leases on federal lands.” /7. at 161 n.1. The Secretary of the Interior is
authorized to sell such oil to refineries. /7. at 161 n.2.

81. /4. at 164.

82. /4. at 161. See 30 C.F.R. § 225.2 (1978); 13 C.F.R. § 121.3-9(a)(1) (1980).

83. 603 F.2d at 163.

84. /4.
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refineries it is intended to benefit. The challenged regulation goes beyond
what Congress authorized.”®> The court rejected the Secretary’s claim to
broad, unfettered discretion in the administration of the royalty oil program.
Noting the variations in the agency’s application of the statute, as reflected
in regulations promulgated through the years since its enactment,%¢ the
court advised that “even if the Secretary had followed a consistent pattern of
administrative interpretation, to the extent such interpretation might have
been inconsistent with the congressional mandate, it would have been un-

availing.”87

C.  Product Effectiveness Standards

On a question of first impression concerning the Environmental Protec-
tion Agency’s (EPA) power under the Federal Insecticide, Fungicide, and
Rodenticide Act®® to establish and regulate effectiveness standards for pesti-
cides, the Tenth Circuit rejected the agency’s interpretation of its statutory
authority and confined it to a limited regulatory scheme. In S.L. Cowley &
Sons Manufacturing Co. v. EPA® the petitioner appealed the EPA’s cancella-
tion of the registration of Cowley’s Original Rat and Mouse Poison. The
EPA justified its action on the ground that the poison did not meet mini-
mum effectiveness standards for rodenticides.%

The court of appeals distinguished the agency’s legitimate authority to
sanction the misbranding and inaccurate labelling of products from the
EPA’s assumed ability to enforce effectiveness criteria. “[T]he agency has a
duty under the statute to insure that the product satisfies” claims of efficacy
accompanying it; but, “[n]othing in either the scheme or the specific lan-
guage hints at a broader standard.”®! In reversing the EPA’s cancellation
order, the appellate court directed that the registrant manufacturer was enti-
tled to a hearing only on charges of improper labelling.9?

D. Transportation Matters

In Walker Field, Colorads, Public Airport Authority v. Adams93 the Tenth
Circuit held that the Secretary of Transportation has broad discretion under
the Airport and Airway Development and Revenue Act®* in granting
financial assistance for airport improvements. The plaintiff challenged the
Secretary’s attempt to require Mesa County and the City of Grand Junction,
Colorado to act as sponsors and assume financial obligations for the local
airport’s construction project. The two political subdivisions refused to co-
sponsor the venture. The plaintiff airport authority made improvements

85. /d. at 164.
86. /d. at 163.

87. /2. at 164.

88. 7 U.S.C. §§ 135-135k (1976).
89. 615 F.2d 1312 (10th Cir. 1980).
90. /4. at 1313.

91. /2 at 1314.

92. M

93. 606 F.2d 290 (10th Cir. 1979).
94. 49 U.S.C. §§ 1701-1742 (1976).
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with its own funds, but the government declined to reimburse it without the
participation of the City and the County in the grant agreement.?

Agreeing with the Secretary of Transportation’s contention that he had
statutory authority to impose reasonable and necessary terms and conditions
on grants made under the Airport Development Act,% the district court dis-
missed the complaint for failure to state a legally cognizable claim.®” The
Tenth Circuit also adopted the Secretary’s argument and further pointed to
statutory provisions directing the Secretary to insure that sufficient funds are
available to cover construction expenses not shared by the federal govern-
ment.%8 Relying on these broad mandates, the appellate court ignored the
airport authority’s argument that neither the City nor the County fell within
the statutory definition of a sponsor.%°

The plaintiff, joined by the State of Colorado as amucus, also claimed a
violation of the constitutional doctrine of intergovernmental immunity, al-
leging that the Secretary’s actions effectively overrode the State’s express pol-
icy of promoting the financial independence of airport facilities.!®° The
court, however, disposed of this argument in short order, citing the federal
government’s recognized authority to impose conditions on the funds it dis-
burses to the states. Furthermore, the court of appeals found no conflict
between the Secretary’s requirement and the Supreme Court’s instruction in
National League of Cities v. Usery'®! that financial conditions cannot “displace
the States’ freedom to structure integral operations in areas of traditional
governmental functions.”!02

Judge McKay, in dissent, opined that the majority’s insistence that the
challenged administrative action imposed “no direct, mandatory terms and
conditions” on the state and its subdivisions and the majority’s further as-
sumption that the state and its agencies, such as the Walker Field Airport
Authority could, by declining federal grants, easily avoid obligations exacted
by the federal government,!%3 were superficial rationales for the decisions.
The dissenting judge noted that few states are financially able to provide all
services to their citizens without some federal assistance.

The possibility of refusing federal grants is often only apparent, not

real . . . . When grants have risen to this level of necessity, at-

tached conditions must withstand close constitutional scrutiny sim-

ilar to that applied in Natwnal League of Cities to direct regulation of

state governmemal structure. The federally 1mposcd requirements

here fail to survive that scrutiny.!04

95. 606 F.2d at 293.

96. The Secretary pointed to statutory language directing him to offer project grants
“upon such terms and conditions as [he] considers necessary to meet the requirements of this
subchapter and the regulations.” 49 U.S.C. § 1719 (1976).

97. 606 F.2d at 294. The district court also found that if a cause of action did in fact exist,
the United States Court of Claims had exclusive jurisdiction over it. /4.

98. /4. at 296.

99. See id. at 295-96.

100. /d. at 297.

101. 426 U.S. 833 (1976).

102. 606 F.2d at 297 (quoting National League of Cities v. Usery, 426 U.S. at 852).

103. 606 F.2d at 297.

104. /d. at 299 (McKay, J., dissenting).
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On constitutional grounds and on general principles of federalism, Judge
McKay would have reversed the district court’s judgment.!9>

In what was probably a last frantic effort, the States of Kansas and
Minnesota and the City of Nashville, Tennessee requested judicial assistance
to avert the termination of passenger rail service in their respective locales.
Their action on appeal, Kansas v. Adams,'%5 sought reversal of a lower court’s
dissolution of an order temporarily restraining the cessation of service. To
support their position, they urged that the Secretary of Transportation’s
preparation of a plan for reduction of passenger service violated a number of
federal laws,'°? including the National Environmental Policy Act
(NEPA)!98 and the Clean Air Act,'% and was, therefore, improper and un-
authorized.

The Tenth Circuit upheld the district court’s action and affirmed its
denial of a preliminary injunction. After reviewing the language and the
legislative history of the Amtrak Reorganization Act of 1979,''° which incor-
porated and adopted the Secretary of Transportation’s recommendations,
the court of appeals concluded that the Congress had closely scrutinized and
ultimately ratified the plan and had approved the procedures the agency
used to restructure the rail system.!!! In thus lending its imprimatur to the
administrative report, the Congress effectively made the plan its own. “[W]e
have,” the court said, “a direct Congressional decision designing the basic
rail system, without the necessity of following [NEPA’s procedural provi-
sions].”'!12 Mindful of the sacred principle of the separation of powers, the
Tenth Circuit refused to inquire further into the wisdom of the surrogate
legislative determination.!'!3

Even in this era of airline deregulation, it appears from the Tenth Cir-
cuit’s third transportation decision that air carriers remain subject to some
administrative oversight. In fact, the court’s holding in Frontier Airiines, Inc. v.
CAB'* indicates that the Airline Deregulation Act of 1978!!> implies that
with respect to attempted departures from established routes, airlines are
still at the mercy of the federal regulators.

Frontier notified the Civil Aeronautics Board (CAB) early in 1979 of its
intention to discontinue service to Alamogordo and Silver City, New Mex-
ico. When the ninety-day notice period had elapsed without a replacement
carrier having entered the market, the CAB ordered Frontier to continue its

105. /4. at 300.

106. 608 F.2d 861 (10th Cir. 1979), cert. denied, 445 U.S. 963 (1980).

107. /4. at 863-64.

108. 42 U.S.C. §§ 4321-4361 (1976). The other acts and regulations allegedly violated by
the Secretary’s action were the Amtrak Improvement Act of 1978, Pub. L. No. 95-421, 92 Stat.
923 (1978) (codified in scattered sections of 45 U.S.C.), the National Historic Preservation Act,
16 U.S.C. §§ 470-470t (1976), and certain guidelines issued by the Council on Environmental
Quality, 40 C.F.R. §§ 1500.1-1501.4 (1980).

109. 42 U.S.C. §§ 7401-7642 (Supp. II 1978).

110. Pub. L. No. 96-73, 93 Stat. 537 (1979) (codified in scattered sections of 45, 49 U.S.C.).

111, See generally 608 F.2d 864-66.

112. /d. at 866.

113. /4. au 867.

114. 621 F.2d 369 (10th Cir. 1980).

115. Pub. L. No. 95-504, 92 Stat. 1705 (1978) (codified in scattered sections of 49 U.S.C.).
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service for several additional thirty-day intervals. Even after a new airline
offered to establish routes to the two communities, the CAB ordered Frontier
to maintain “back-up” service until it could be certain the new carrier was
capable of handling the routes. Disgruntled by its inability to ease out of the
Alamogordo and Silver City runs, the airline sought judicial review of the
Board’s “back-up” orders.!16

Disposing quickly of the CAB’s mootness argument!!? and the agency’s
allegation that Frontier had not exhausted its administrative remedies,!!8
the Tenth Circuit proceeded to review the Board’s authority under the 1978
Airline Deregulation Act. The court found that concomitant with the
agency’s express statutory authority to order an airline to serve a route until
a replacement carrier steps in'!® is the implied authority to request an air-
line to provide support service until the new carrier is established on the
route. “The statutory grant of the greater implies a grant of the lesser, i.e.,
the power to compel actual service carries with it the power to order back-up
service.”'?? The court considered this ruling necessary to effectuate the legis-
lative intent “that no small community shall be left without essential air
services, on a continuing basis.”'?! As in Hutt Grain & Feed, Inc. v. Berg-
land'?? the Tenth Circuit found additional support for its decision in the
agency’s construction of the applicable statute insofar as it was reasonable
and comported with the apparent congressional intent.!?3

V. SUFFICIENCY OF THE ADMINISTRATIVE RECORD

Two cases required the Tenth Circuit to consider the need for and suffi-
ciency of an administrative record. United States v. X-Otag Plus Tablets'?* in-
volved a challenge to the district court’s refusal to remand a case for
development of an administrative record. In Afidwest Maintenance & Construc-
tion Co. v. Vela,'?> on the other hand, the inadequacy of the existing record
precluded the district court from upholding an agency’s decision.

The appellant in the X-Otag Plus Tablets case was a pharmaceutical
manufacturer of a prescription drug used to relieve muscular pain.!26 The

116. 621 F.2d at 370.

117. “A 30-day order of the type here involved is almost a classic example of a matter which
is ‘capable of repetition, yet evading review.’” /d. (citing Roe v. Wade, 410 U.S. 113, 125
(1973)).

118. In light of the Board’s virtual certainty that it had authority to issue back-up orders, “it
is very doubtful that the Board would have vacated its back-up orders had a motion for recon-
sideration been filed.” 621 F.2d at 371. Apparently, the court felt that the likely futility of an
appeal to the agency exempted Frontier from the exhaustion requirement. Se¢ American Fed’n
of Gov't Employees v. Acree, 475 F.2d 1289 (D.C. Cir. 1973). Additionally, administrative
remedies need not be pursued “where the question is solely one of statutory interpretation.” 621
F.2d at 371 (citing McKart v. United States, 395 U.S. 185, 197-98 (1969)).

119. See 49 U.S.C. § 1389(a)(6) (Supp. HI 1979).

120. 621 F.2d at 372.

121. /4. at 371-72.

122.  See 602 F.2d 929 (10th Cir. 1979), cert. denied, 444 U.S. 1073 (1980). For a discussion of
Hiatt Grain & Feed, see text accompanying notes 57-71 supra.

123. 621 F.2d at 372.

124. 602 F.2d 1387 (10th Cir. 1979).

125. 621 F.2d 1046 (10th Cir. 1980).

126. 602 F.2d at 1389.
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Food and Drug Administration (FDA) seized a quantity of the drug and
instituted condemnation proceedings.!?” It also sought an injunction to pre-
vent shipments of the drug in interstate commerce.'?8 To justify these en-
forcement actions, the government contended that X-Otag Plus was a “new
drug” within the meaning of the Food and Drug Act!?® and could not be
introduced into interstate commerce until a new drug application or an ab-
breviated new drug application had been approved by the FDA.!3¢ The
manufacturer had in fact submitted the required applications!3! but had not
done so prior to circulating the drug for public consumption.!32

The district court was called upon to determine whether the FDA’s de-
cision to commence an enforcement action by way of condemnation consti-
tuted a declaratory order!33 requiring development of an administrative
record.!3* That court concluded the FDA’s allegation that X-Otag Plus was
a “‘new drug” was not such an order but was, rather, an assertion of probable
cause, which was necessary to support the enforcement action.!3>

The Tenth Circuit agreed and affirmed the lower court’s refusal to re-
mand the case to the FDA. Crucial to its decision was a finding that the
condemnation proceeding had been brought against only one drug manufac-
turer and involved only a limited quantity of the drug.!3¢ These circum-
stances removed it from the realm of a declaratory order and obviated the
need for a formal record. The court distinguished Rutherford v. United
States,'37 which, the appellant urged, required a remand to the FDA, noting
that in Rutherford the agency had classified laetrile as a “new drug” and
banned its distribution without issuing a formal rule or producing a record
to support its decision. The court found that the district court had ample
evidence to uphold the FDA’s assertion that X-Otag Plus was a “new drug”
for probable cause purposes, and the appellate court concluded that the
manufacturer had had an opportunity at trial to rebut the FDA'’s case before
an injunction or destruction order was issued.!38

The Tenth Circuit also upheld the trial court’s finding that the govern-
ment had established by a preponderance of the evidence that X-Otag Plus
was a “new drug” for purposes of the condemnation proceeding.!3° But, the
court of appeals reversed the lower court’s destruction order, concluding that

127. The FDA has authority to seize any misbranded or adulterated food, drug, or cosmetic
item introduced into interstate commerce. See 21 U.S.C. § 334 (1976).

128. See 21 U.S.C. §§ 331(d), 332(a) (1976).

129. /4. § 321(p)(1).

130. See id. § 355(a).

131. 602 F.2d at 1389-90.

132. /4. at 1390.

133. The Supreme Court has defined a declaratory order as a “self-operative industry-wide
regulation.” Abbott Laboratories v. Gardner, 387 U.S. 136, 147 (1967). See generally 1 K. Da-
VIS, ADMINISTRATIVE Law TREATISE § 4.10 (1958).

134. United States v. X-Otag Plus Tablets, 441 F. Supp. 105, 108 (D. Colo. 1977).

135. /4. at 109.

136. 602 F.2d at 1390.

137. 542 F.2d 1137 (10th Cir. 1976).

138. 602 F.2d at 1390.

139. /4. at 1391.
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the statutory language allowing destruction of condemned articles!* is “ad-
visory rather than mandatory and clearly implies that the court has some
discretion over the time and manner of destruction.”!4!

In Midwest Maintenance & Construction Co. v. Vela'*? the appellant sought
review of a ruling by the Secretary of Labor declaring its ineligibility to bid
on governme