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(1) R.R. Churchill & A.V. Lowe,The Law of the Se&03 (1999); R. Dupuy & D.
Vignes,A Handbook on the New Law of the 868 (1991).
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(2) S.S. LotugFrance v. Turkey), 1927 PCIJ 5 (Ser.A) No.10, 25 (Judgm., September
7). The rule pronounced by the PCIJ in tlatus case is that "vessels on the high
seas are subject to no authority except that of the state whose flag they fly".

(3) The Hon. Alexander Downer, Minister for Foreign Affairs, University of Sydney
Symposium, Strategic Directions for Australia and the Law of the Sea, 16 November
2004.www.foreignminister.gov.au/speeches/2004/041116_unclos.html). The
Minister for Foreign Affairs announced that the Australian Government was
working toward a 21st century definition of "Hot Pursuit".
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(4) L. Monar, Utilisations et Abus de I'Espace Aerien International 41 (1996)

(5) H. Miller, The Hague Codification Conferencd The American Journal of
International Law674-693(1930).

(6) M.S. McDougal, The Public Order of the Oceans, New Haven, Yale University,
1962, L. Monar, Utilisations et Abus de I'Espace Aerien International, 54 (1996).
"La légitimité de ce droit tient a I'équilibre entre deux intéréts majeurs, l'intérét
exclusif des Etats dans I' application de leurs lois et I' intérét global de la
communauté internationale a ce que soit respecté la liberté de la Haute."
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(9) G. Williams, The Juridical Basis of Hot Pursyil0O British Year book of
International Law 84 (1939).
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"The International Tribunal for the Law of the Sea has stated that these
“conditions for the exercise of the right of hot pursuit...are cumulative. Each of
them has to be satisfied for the pursuit to be legitimate under the ConvéHtion
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1 July 1999 paragraph 146.
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(13) The United Nations Convention on the Law of the Sea (UNCLOS), also called the
Law of the Sea Convention or the Law of the Sea treaty, set the definition of
Archipelagic States in Part IV, which also defines how the state can draw its territorial
borders. A baseline is drawn between the outermost points of the outermost islands,
subject to these points being sufficiently close to one another. All waters inside this
baseline are designated Archipelagic Waters. See article 3 of the Convention.

(14) The Law of the Sea Treaty defined Territorial Waters: a belt of coastal waters
extending at most twelve nautical from the baseline of a coastal state. See articles 46-
47 of the Convention.

(15)  The contiguous zone is a band of water extending from the outer edge of the territorial
sea to up to 24 nautical miles from the baseline. See article 33 of the Convention
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(16) The Exclusive Economic Zone (EE&Yetches from the seaward edge of the state's Territorial
Water out to 200 nautical miles from its coast. See articles 55 and 57 of the Convention.

(17) According to article 76 of The UNCLOS the Continental Shelf of a coastal State comprises
the seabed and subsoil of the submarine areas that extend beyond its territorial sea throughout
the natural prolongation of its land territory to the outer edge of the continental margin, or to a
distance of 200 nautical miles from the baselines from which the breadth of the territorial sea
is measured where the outer edge of the continental margin does not extend up to that
distance.

(18) L. Monar, Utilisations et Abus de I'Espace Aerien International 44 (1996)
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(19) Available at http://www.westaustralianvista.com/south-tomi.html

(20) J. MarissenHot Pursuit on No Pursuit? The F.V. South Tomi Arrest in 2061
Australian and New Zealand Maritime Law Journal 66 (2002);
http://www.austlii.edu.au/au/journals/ANZMLJ/2002/4.pdf

[8aniall Ay pad) ey s — ¢y ] [co53a) 5 A k) Al

https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2012/iss49/6



[osald Cladus Gl als .4

Dlad) o8 Al sl ) tealadl o e o camy oS0 el dall AL
Lsle Jsdll o (oF (™A e 45 tonlue oa Lafind) 53 Uaally dileidl) 4als
Ol (S8 Gulal) b AV e il ol s A s Ledd il
Ll

thgagsall o Aysal) chudl 0 G a3 o g Bataal 1L

o 3l 2% o g dnalall 5l Tayaaty Aalad) Y AAY il cula
Gl e Juidaals cldle dead A aad) e b e o dgga i B
ol Aalal caud) of Gl e iy Lol L oiley dpesSa dend
il Allae 2385 o agall (g -Aagall o3en bl Ld B Y Al f daalaud)
Al e YA ol il sl ey jUaall Alasy asi o W Gay A Ay el
Lo Aol Aaliadl ol gill Gajal)l dngud) "ell a Ay sl Anaud ol VAAY
GAlsal) oda Aus Ll AU Ayoal il 8 jaeall A el el Jesis
b Aol s Ayl Gl Ao sSa U8 G Lam ) (me il 5 el Cand )5S
se) il ald (alisY) (e gl Lelidy s clglalay Lad o cilid) darsll 43
A Al Ja g il oda axas ) Lol o) el dalid) ol il 8 LaluaY)
ol Lgibin 28 Ay Sal) dnsull Jeagy Wlas) Jagin g clgasen b il 6 gy 4l
A il e o day )

al @l oo g . le Al dalid) ¢ 8l dagls dnsldl 65 o sy e

O s Ao Bk Ol e da s delead dal dndll culS 1Y)

(21) N. Poulantzas, The Right of Hot Pursuit in International Law, 39-40 (2002).
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Reports of International Arbitral Awards, Recueil des Sentences Arbitrals, s.s "[fY)

Alone", (Canada v United States, 30 june 1933 and 5 January 135, Volume lll, pp.

1609-1618, United Nations, 2006. Max Planck Encyclopedia of Public International

Law (MPEPIL)2, 133-134 (1981); )
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(25) Convention (VII) relating to the Conversion of Merchant Ships into War-Ships. The
Hague, 18 October 1907. D. Schindler and J. Toman, The Laws of Armed Conflicts
798-800 (1988); L C. Green, The contemporary law of armed conflict 159 (1993).
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4 )

"The important point was the fundamental right to give the order to stop and to
undertake hot pursuit, not the specific means by which that right was exéfcise"

A8 szl s a0 Ll oofitandl G G ALl aed 2aa3 o) L LS
gt of 53 )all ¢ sn e o) ADIA (e i Ly i | Jlane jladl o 5l8
Jsad gl e dnial)l Gt g5 LY Gl Cagas 1M YY) @l 5 5 ]
7ok 28 ) ALY ey lia gt glal Jl oS sl ¢ ad)
Ja e all dallaal gl gl 5l el sl oot adaid Ja L) 138 b
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Doctrine of Hot'() sixy Allaa 3 ,Craig Allen lS) layh W ye Al
toh Lo il Jelusyy "Pursuit

o Can radio signals be used to give the required order to stop?

(26) M/V Saiga CasdNo.2) (St Vincent and the Grenadines v Guinea) ITLOS Case
No.2. 1 July 1999, paragraph 145.

(27) P. Malanczuk, M. Barton , Akehurst's: Modern Introduction to International Law
187 (1997).

(28) Yearbook of the International Law Commission, Volume I, Para 58, Report to the
General Assembly, 345th session p. 54, ( 14 Mai 1956)
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o Can radar be used to track vessels not subject to visual observation?

o Can high altitude aircraft or satellites keeping vessels under continuous
observation satisfy this requirement of hot pur&iit?

V407 ule & International Law Commissiopsall () silall 4ial oAl aal
oo el Al Gl gl elae gl L) Hasid o eVl e
RSN 35 Wy - PR N SR DY /S g I P QPR DL Y R YGOSR
¢33 jlaall Andud) g 83 jUaally as8 Al Abdud) G Jlaty) dlee S padns
2023 o 00 Sl Jla¥) ALy 2330y Waolaiiod dal yea cule
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S Al 5Ly sk of G,y S dihie A (e aadiey o (Sed)
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"To prevent abuse, the Commission declined to admit orders given by wireless,
as these could be given at any distance; the words ‘'visual or auditory signal'
exclude signals given at a great distance, and transmitted by wif8less"

O Aablad i L Al s MV Saiga anl 485 el duzadll ) 50 ally
eal DA e ol e 5 coindld la ale Jead S Andadl 5 dusd) dudll)
) 4 el el yall ol HSE e Yo le ) sedl o g5l e ASLY
LA e V)Y Bkl (e Aad Y 5l e Gl AeSadd) dia Gl s
Lilall) sow J_pall O omn o Lagoni siSall e Jiae Jsla ¢ ladl (5l

(29) C. Allen, Doctrine of Hot Pursuit: A Functional Interpretation Adaptable to
Emerging Maritime Law Enforcement Technologies and Practices 20 Ocean
Development and International Law 310 (1989).

(30) Yearbook of the International Law Commission, Volume I, para iii, Report to the
General Assembly, p. 285 (1956)
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International Tribunal for the Law of the Sea, Public Hearing held on Tuesday (19
March 1999, (Saint Vincent and Grenadines v. Guinea), ITIRdS9915Rev.1, p.

15.

Guinea states that at about 0400 hours on 28 October 1997 the large patro(‘BQat
P328 sent out radio messages to $aégaordering it to stop and that they were
ignored. It also claims that the small patrol boat P35 gave auditory and visual signals
to theSaigawhen it came within sight and hearing of the ship. The Guinean officers
who arrested the ship testified that the patrol boat sounded its siren and switched on
its blue revolving light signals. M/V Saiga Ca¢lo.2) (St Vincent and the
Grenadines v Guinea) ITLOS Case No.2. 1 July 1999, paragraph 137.
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(34) M/V Saiga CasdNo.2) (St Vincent and the Grenadines v Guinea) ITLOS Case
No.2. 1 July 1999, paragraph 151
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(35) The "Volga" Case (Russian Federation v. Australia), ITLOS Case Noll, Judgment
of 23 December 2002, paragraphs 30-33 ] .

(36) In the view of the Tribunal, matters relating to the circumstances of the seizure of
the Volg_a as described in paragraphs 32 to 33 are not relevant to the present
proceedings for prompt release under article 292 of the Convention. The Tribunal
therefore cannot take into account the circumstances of the seizure\aflglagn
assessing the reasonableness of the bond. The "Volga" Case (Russian Federation v.
Australia), ITLOS Case Noll, Judgment of 23 December 2002,£aragraph 83; N.
Klein, Dispute Settlement in the UN Convention on the Law of the Sea 96 (2005).

[8aniall Ay pad) ey s — ¢y ] [co53a) 5 A k) Al

https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2012/iss49/6



[osald Cladus Gl als .4

Al JSLEal) cpa LSl i alEe dgaa gl ld) LY
Glald) el el GglE 48 e VYY) 30l e ) 5D
Ol e dga g led Loal 3l 613 3o jUaall Gall dalald) 40 gall il
e Ao sl L 5 e o LAl A pal daad 5 ol 8 el dnad)
Al aa o ARl B adl o ety L Cins o aied Ll 35S

bonne™ — ax yii 4w 8l 421l 5 "good reason to belieVe— 4B 4, jlasy)

.raisons de croire
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(37) N. Poulantzas, The Right of Hot Pursuit in International Law, 156-657 (2002). This
wording was adopted by the International Law Commission (ILC) in 1956 and is
understood to provide for a distinction between a certainty that an offence has been
committed and a mere suspicion. Hence "good reason to believe" is founded upon
strong indications and not on mere suspicion or suppositions that an offence has
been committed.
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"The authorities had not seen the men fishing in the Australian fishing zone and
the case had been based entirely upon circumstantial eviff@nce"

| lS cpdll 5 lad) &,0 5 AaSaall Al (ElE (e i ae s Algl B
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(38) L. Blakely,The End of the Viarsa Saga and the Legality of Australia's Vessel
forfeiture Penalty for lllegal Fishing in its Exclusive Economic ZdriePacific Rim
Law and Policy Journal Association 677 (2008).

(39) A. Banks$30 m claim after fishers freg@ihe Australian 4 ( 2005).
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(40) M/V Saiga Casd€No.2) (St Vincent and the Grenadines v Guinea) ITLOS Case
No.2. 1 July 1999, paragraph 146; see also B. Kwiatkovil@k@Saint Vincent and
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"Agreement on the Cooperative Enforcement of Fisheries Laws between the
Government of Australia and the Government of the French Republic in the
Maritime Areas Adjacent to the French Southern and Antarctic Territories and
Heard and McDonald Island".

Jsall cllales sl DA (e Lfial) 50 jaal 4y ki e laY) 138
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Hot pursuit may be commenced upon fulfilling the following conditions:

a. the authorities of the relevant party have good reason to believe that the
fishing vessel or one of its boats has violated the laws of the Party within
whose maritime zone the vessel is detected. The basis for such belief may
include:

i. direct visual contact with the fishing vessel or one of its boats by the
authorised vessel; or

the Grenadines WGuinea M/V Saig&ases, 11 Leiden Journal of International Law
547-564(1998).
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ii. evidence obtained by or on behalf of the authorised vessel by technical
mean§?,
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http://www.aph.gov.au/house/committee/jsct/24february2010/treaties/france_text.pdf
(42) http://www.aph.gov.au/house/committee/jsct/24febyB81 O/treaties/france_text.pdf
Une poursuite peut-étre engagée lorsque les conditions suivantes sont remplies :
a. les autorités de la Partie concernée ont de bonnes raisons de croire que le navire
de péche ou I'une de ses embarcations ont enfreint la Iégislation de la Partie
dans la zone maritime de laquelle le navire est repéré. Cette conviction peut
s’appuyer sur les éléments suivants :

i. un contact visuel direct avec le navire de péche ou I'une de ses embarcations par
le navire autorisé ; ou ii. une preuve obtenue par le navire autorisé ou pour son
compte par un des moyens techniques raisonnablement fiables ; et b. un signal
clair pouvant étre vu ou entendu par le navire de péche lui enjoignant de stopper
a été envoyé par le navire autorisé ou pour son compte
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(50) "The call was later proven to be false when no vessel in distress could be located".
Megan Saunders, Toothfish pirate uses SOS to escape, (2002), The Australian.
Noted by R. Baird, Aspects of illegal, unreported, and unregulated fishing in the
Southern Ocean, (2006); R. Baird, Coastal State Fisheries Management: A Review
Of Australian Enforcement Action In The Heard And Mcdonald Islands Australian
Fishing Zone, 9 Deakin Law Review 91, (2004)
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(51) X. Wellem, How will is IUU fishing Enforced by the South African authorities, An
analysis of SA Practlces in relation to forelﬁn fishing vessels V|S|t|n|g_;_ Cape town and
Durban _ports_from years 2005-2009, orwegian College of Fishery Science,
University of Tromsg'8 (2009

52) D. AndersonModern Law of the Sea: selected essays 247 (2008)>

53) A. Aust, Handbook of International Law 293 (20 ) ) .

"It will probably not be interrupted merely by another shigAus 4xiall J 3y LS

taking over the pursuit".
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Droit de la Mer, 136 (2008); Bellayer-Rouléa lutte contre leP. Vincent (©¢)
narcotrafic en mer caraibe: une cooperation international a geomertie varjalble
Revue General de Droit International Public 355-386 (2007).
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(57) R.C. ReulandlThe Customary Right of Hot Pursuit onto the High Seas: Annotations to Article
111 of the law of the Sea, 33 Virginia Journal of International Law (1993), 557-589, 581.
"washed clean of its sins by the territorial waters of a third state ".

(58) N. Poulantzas, The Right of Hot Pursuit in International Law, 231 (2002). "It is appropriate to
recommence hot pursuit in situations whereby the offending vessel has had a short stay or
passage through the territorial waters with the intent to evade the law".
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:sh L e 2l Resources Act of 1998

(1) No person shall exercise any right granted ... or perform any other activity
... unless a permit has been issued by the Minister to such person to exercise
that right or perform that activity.

(2) Any permit ... shall

(a) be issued for a specified period not exceeding one yeatr;
(b) be issued subject to the conditions determined by the Minister in the permit.

(3) The holder of a permit shall at all times have that permit available for
inspection at the location where the right or activity in respect of which the
permit has been issued is exercised.

(4) A permit to exercise an existing right in terms of this Act may be refused if
the conditions of a previously issued permit had not been adhé&rd to
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"Convention sur la Coopération sous-régionale dans l'exercise de Droit du
Poursuite Maritime" "CCSREDPM"

(59) See Republic of South Africa, Government Gazette, Vol. 395, No 18930.
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"The conclusion of “hot pursuit” treaties between Wesbavid Freestong s&
African states - allowing coast-guard vessels to chase offenders into the waters of

neighboring state§™).
“Southern : ceud Al s dpeal ST gl llia 48 4V 5 & & sise o
African Developing Community (SADC) protocol on fisheries”
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(60) D. Freestone, Fishery Access Agreements: Some personal thoughts, Fisheries Access in West
Africa, The Promotion of Sustainable and Equitable Fisheries Access Agreements 107 (2001).

(61) 2. All illegal fishing and related activities by nationals and juridical persons of a Member
State Party shall be made an offence in the national laws of the State Party.
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3. State Parties shall establish appropriate arrangements to enable co-operation on hot
pursuit of vessels that violate the laws of one State Party and enter the jurisdiction of another
State Party.

4. State Parties shall co-operate in such matters as the following:

a) procedures for the extradition to another State Party of persons charged with offences
against the fisheries laws of that other State Party or serving a sentence under the laws
of that State Party;

b)  establishment of region-wide comparable levels of penalties imposed for illegal fishing
by non-SADC-flag vessels and with respect to illegal fishing by SADC-flag vessels in
the waters of other State Parties;

c) consultation with regard to joint actions to be taken when there are reasonable grounds
for believing that a vessel has been used for a purpose that undermines the effectiveness
of measures adopted under this Protocol and such actions shall include notification of
the Flag State and the undertaking by Port States of such investigatory measures as may
be considered necessary to establish whetheretge| has indeed been used contrary to
the provisions of this Protocol; and

d) establishment of a mechanism for the registration of international and national fishing
vessels as an instrument of compliance andrasams of sharing information on fishing
and related activitiesittp://www.sadc.int/index/browse/page/150#8

(62) Maritime Organization of West and Central Africa.
(63) News Release, International Maritime Organization, West and Central African States to Co-

Operate in Sub-Regional Coastguard Network (Aug. 12, 2008).
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"The arrests was effective only after assistance was rendered by South
Africa"®),
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(64) Resolution 1816, adopted by the Security Council at its 5902nd meeting on 2 June 2008.

(65) See Gullet, W. and Schofield, Bushing the limits of the Law Sea Convention: Australia and
French Cooperation Surveillance and Enforcement in the Southern Oce¥h (4) The
International Journal of Marine and Coastal Law (2007).

(66) See article 111 (para 6) "The aircraft giving the order to stop must itself actively pursue the
ship until a ship or another aircraft of the coastal State, summoned by the aircraft, arrives to
take over the pursuit, unless the aircraft is itself able to arrest the ship"
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Law (2004) 19, 30.
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"The ship finally arresting the ship pursued need not necessarily be the same as
the one which began the pursuit, provided that it has joined in the pursuit and has
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(75) M. Valencia, The Proliferation Security Initiative, Making Waves in Asia, Rout ledge,
2005; C. EncaveyProliferation security initiative: preemptive counter proliferation,
Monash University, 2005; M. Shulman, The Proliferation Security Initiative as a new
Paradigm for peace, 2006; Office of the Press Secretary, The White House,
“Proliferation Security Initiative: Statement of Interdiction Principles,” September 4,
2003, http://www.state.gov/t/np/ris/fs/23764.htm (accessed November 17, 2004); John
R. Bolton, “Stopping the Spread of Weapons of Mass Destruction in the Asian-
Pacific Region: The Role of the Proliferation Security Initiative” (speech, Tokyo
American Center, Tokyo, October 27, 2004), http://www.state.gov/t/us/rm/37480.htm
National Strategy to Combat Weapons of Mass Destruction, Washington, D.C.,
December 2002,
http://www.whitehouse.gov/news/releases/2002/12/WMDStrategy.pdf
D. H. JoynerThe PSI and International Lavt Monitor10, (Spring 2004).
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(76) Alberto E. Dojas, The Proliferation Security Initiative (PSI), ISIAE Newsletter — CARI, 2009.
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(77) Institute of Defence and Strategic Studies
(78) "However, in the context of pursuing a pirate or terrorist vessel, consideration has
been given to the concept of “reverse” hot pursuit that would allow such a vessel to be
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pursued into the territorial sea of a coastal State. Malaysia is currently discussing the
possibility of reverse hot pursuit agreements with Indonesia and the Philippines to
allow their navies and coast guards to pursue pirates into each other's waters. This
would be a welcome development that would enhance the fight against terrorism,
piracy and armed robberies against ships ". S. Bateman, UNCLOS and its Limitations
as the Foundation for a Regional Maritime Security Regime, Sigapore, 24 (2006);
Michael BaharAttaining Optimal Deterrence at Sea: A Legal and Strategic Theory
for Naval Anti-Piracy Operationgt0 Vand Journal Transnational Law 17 (2007).
sasiall ad) (Bl e il Juadll (V4)
(80) UN Security Council Resolution 1540, S/Res/1540, New York, April 28, 2004.
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(81) it reaffirms that the proliferation of nuclear, chemical and biological weapons, as well
as their means of delivery, constitutes a threat to international peace and security (xxiv):
determines that the North Korean activities constitute a clear threat; calls all the member
states to inspect all cargo to and from the DPRK, in their territory (xxv); to inspect vessels,
with the consent of the flag State, on the high seas, if they have information that provides
reasonable grounds to believe its cargo contains WMD (xxvi); and that if the flag State does
not consent to inspection on the high seas, the flag State shall direct the vessel to an
appropriate and convenient port for inspection (xxvii), the cargo should be seized and the
Security Council duly notified about the actions taken to this dsd" Security Council
Resolution 1540, S/Res/1540, New York, April 28, 2004
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