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Introduction 

 This chapter examines in detail environmental rulemaking in the United States.  

Rulemaking’s current from derives from the 1946 Administrative Procedure Act (APA), 

which provides the means through which existing laws are translated by agencies into more 

specific and detailed rules.  The APA provides that bureaucratic agencies are the source of 

these rules, which are just as legally binding as laws passed by Congress (Kerwin and 

Furlong 2019).  These rules, while they may seem technocratic and arcane to the general 

public, are in fact highly salient as they help to determine, for example, acceptable levels of 

certain pollutants in the air we breathe or water we drink, while also estimating how 

expensive regulatory compliance costs will be for businesses.  In other words, rules have 

tremendous power for redistributing and reshaping the costs and benefits of environmental 

protection more broadly.   

Most current scholarship on environmental rulemaking deals with the period of 1970 

onward when the Environmental Protection Agency (EPA) was created and the issue of 

environmental protection gained traction as a highly contested and salient issue in American 

politics.  A central question underlying much of this research is how rulemaking bureaucrats 

are held accountable by their various audiences and constituencies in business, environmental 

advocacy groups, the White House, Congress and the courts.  Because the environment is an 

important, yet polarizing issue in the United States (see Antonio and Brulle 2011; Dunlap et 

al. 2016), federal agencies frequently find themselves under attack, depending on who is in 

power, for producing rules too slowly, for failing to take into account all relevant 

considerations or for being easily influenced by big business.   



 In this chapter, we examine these competing forces that attempt to bring pressure to 

bear on agencies like the EPA1, and how these forces have altered the structure and outputs of 

rulemaking agencies.  Because the redistributive impacts of environmental rulemaking can be 

so significant, much of the institutional churn and debate has often focused on altering the 

costs and benefits of regulation.  More specifically, nearly every president since Gerald Ford 

has taken some measure or penned an executive order, instructing agencies how to alter their 

procedures of regulatory impact analysis, or more specifically cost-benefit analysis (Kerwin 

and Furlong 2019).  Congress and the White House have also sought means by which to 

make rulemaking more flexible and accommodating to affected interests, such as negotiated 

rulemaking.   

 We focus on traditional, “notice and comment” rulemaking, also often known as 

“informal rulemaking” when referring to rules that were not specifically requested by 

Congress.  Notice and comment involves two stages as laid out by the APA.  First, the agency 

gathers information, does preliminary analysis and announces a “Notice of Proposed 

Rulemaking” (NPRM).  Subsequent to that, the agency opens the rule for public comment for 

some finite period of time, considers the feedback it has received and then issues a final rule.  

The quantity of comments from organized interests during the notice and comment process, 

as well as the level of responsiveness that the EPA and other agencies demonstrate towards 

these comments are both important questions and the focus of much scholarly debate.   

We explore these issues in detail, while accounting for how regulatory and 

policymaking institutions have transformed over time, thereby affecting the rulemaking 

process.  In the first section, we describe the nature of environmental rulemaking—and 

environmental policymaking more generally—as highly contested between competing 

 
1 Other agencies are considered as well, such as the Department of Interior, and some of its constitutive 

organisations, but the focus for most of the chapter is on the EPA.   



organized interests and politicians that seek to influence bureaucrats with policymaking 

expertise.  Second, we discuss the dynamics of accountability, how the different principals 

compete to influence agencies like the EPA and how those agencies respond.  We look 

closely at the role of regulatory impact analysis and how political decisions over seeminly 

technocratic matters can significantly affect environmental policy outcomes.  Third, in 

addition to examining the role of courts in rulemaking, we analyse regulatory reforms, such 

as regulatory negotiations.  Finally, we conclude with thoughts about new directions in 

research on environmental rulemaking and policy more broadly.   

 

The Political Nature of Environmental Rulemaking 

 Before analysing environmental rulemaking in the U.S. federal bureaucracy, it is  

necessary to understand the dynamics of accountability in environmental politics.  Clean and 

poison-free air, land and water bring benefits to everyone, but the costs of regulation are 

typically borne by business.  Wilson has argued that when  the benefits of regulation are 

dispersed, but the costs are concentrated, it produces “entrepreneurial politics” (1980), 

whereby organized interests, such as the Sierra Club and the Natural Resource Defense 

Council (NRDC), must overcome collective action problems of ordinary citizens.  The ability 

of the entrepreneur to mobilize and shape the debate is particularly crucial, given that many 

businesses and their lobbyists are better organized and suffer lower information and resource 

costs (Stigler 1971).  The contestation associated with entrepreneurial politics 

makes environmental politics an issue of high salience, as elected politicians want to maintain 

control over the issue (Gormley 1986; Ringquist, Worsham and Eisner 2003), but the 

complexity of environmental policy requires experts from a number of professions to help 

determine how much pollution is permissible under a range of different circumstances.   

The issues of salience and complexity influence how authority is delegated to 

bureaucratic agencies.  Principals (Congress and the President) must delegate authority to the 



expert agents (bureaucratic agencies) to implement environmental law and policy, but they 

must also hold these agents accountable.  McCubbins, Noll and Weingast (McNollgast; 1987, 

1989) argue that Congress “stacks the deck” in bureaucratic agencies towards particular 

constituents by “hard wiring” agencies with particular administrative procedures that dictate 

that agencies, for example, perform cost-benefit analysis (CBA), consult with particular 

organized interests or respond to fire alarm oversight (see McCubbins and Schwartz 1984).2   

The true picture that emerges from these conditions of highly salient and complex 

policymaking is a bit messier than what is envisioned by McNollgast.  The unrealistic 

expectations of what the EPA can accomplish in a relatively short period of time are often 

reflected in Congress’s administrative requirements.  Environmental groups want stringent 

rules, businesses want some certainty in the regulatory landscape, both groups therefore put a 

premium on rapid decision making, but given the EPA’s need to balance, science, economics 

and politics, expedited rulemakings are rarely on offer.  The high stakes involved makes rules 

all the more contested, which results in ever more congressional prescriptions and 

requirements heaped upon EPA policymaking.  

 The salient and complex nature of environmental policymaking that drives this highly 

contested state of affairs also helps to produce many of the accountability dynamics that we 

discuss in the rest of the chapter.  Regulators at the EPA and other agencies must balance 

numerous competing demands while producing sufficiently competent analyses that justify 

their decisions.  At the same time, Congress, the President, the courts and organized interests 

all jockey for influence through executive orders, revisions to regulatory impact analysis, 

litigation, and administrative and procedural reforms.   

  

 
2 For a more complete discussion of delegation, see for example, Bawn (1995), Epstein and O’Halloran (1999), 

Ringquist, Worsham and Eisner (2003) 



Accountability in Environmental Rulemaking 

 How responsive are agencies to comments presented to them in the notice and 

comment process?  Although much of the heavy lifting of regulatory analysis takes place 

before agencies issue an NPRM, much research has focused on the questions of participation 

and responsiveness in rulemaking.  Business as a whole is a well-organized set of interests, 

bearing many of the costs of environmental regulation.  Consequently, it would seem that 

organized business interests have both the ability and strong incentives to participate as much 

as possible in the rulemaking process (see e.g. Golden 1998).  Much of the rulemaking 

literature has indeed borne out this hypothesis.   

Studies have revealed that business as an organized interest tends to contribute a large 

proportion of comments submitted during the notice and comment period (Croley 1998; 

Golden 1998; Furlong and Kerwin 2005; Yackee and Yackee 2006).  But what influence does 

this disproportionate participation have on the rulemaking process?  Yackee codes nearly 

1,500 comments on forty federal rules and finds that organized interests do have influence 

(2006); in a parallel study, published in the same year, she and co-author Yackee find a more 

specific influence of business brought to bear on rulemaking (Yackee and Yackee 2006).  In 

follow-up studies, Yackee and co-authors find that the more business competes with 

opposing commenters on given rules, the more its influence wanes (Yackee 2014; McKay 

and Yackee 2007).  These studies highlight the important role of business, but also the 

importance of competition for business, if its influence is it to be mitigated.    

 Much of the aforementioned literature focuses on the second stage of notice-and-

comment rulemaking, whereby agencies solicit comments on rules published in the federal 

register, as part of the NPRM phase.  However, recent studies have also been careful to 

address the influence of different organizations in the very first phase of rulemaking, when 

agency officials craft the rule, utilizing stakeholder input (Cook and Rinfret 2013).  A theme 



that emerges from this literature is that agency officials are often reliant on stakeholder input 

during this first rulemaking stage at the U.S. Fish and Wildlife Service (Cook and Rinfret 

2013), the EPA (Rinfret 2011) and the Department of Transportation (Naughton et al. 2009).  

Naughton et al. find that this effect is particularly robust for “early bird” commenters, who 

have more success in bringing influence to bear in the first stage of rulemaking.    

  

Regulatory Impact Analysis and Political Control  

 Organized interest influence over rulemaking processes does not occur in a vacuum.  

A wealth of evidence demonstrates political influence, as the executive and legislative 

branches of government vie for control, utilizing a multitude of legal and administrative tools 

(e.g. Carpenter 1996; Lewis 2008; Wood and Waterman 1994; Whitford 2005).  In 

rulemaking, a rich literature has developed around the influence that Congress and the 

President seek to wield, by modifying the procedures of regulatory impact analysis, by 

writing new executive orders and by passing legislation.  Adjusting the requirements of 

impact analysis, and specifically cost-benefit analysis (CBA), can raise or lower the costs of 

regulation for businesses, depending on the nature of the administrative change and on the 

presidential administration bringing the change.  

CBA is a form of regulatory impact analysis that is designed to ensure that regulators 

choose the rulemaking option that maximizes benefits over costs.  Shifts in the measurement 

of costs and benefits partially determine which rules become law and which never see the 

light of day.  Early fights over CBA structure were largely conducted along partisan lines; 

proposals for clean air and water legislation mandated that agencies should ignore the 

compliance cost to businesses (Moe 1989), while President Nixon created a Quality of Life 

Committee designed to ensure that both costs and benefits were taken account in new rules 

(Layzer 2012; Tozzi 2011).   



  The institutional embodiment of CBA varied for the next several years, but it 

became permanently part of the rulemaking landscape with Reagan’s Executive Order (EO) 

12291.  EO 12291 emphasized the need for benefits to exceed costs and also required that 

CBA be completed for all rules estimated to generate impact of at least $100 million (Kerwin 

2003).  While E.O. 12291 was ideologically conservative in its emphasis on regulatory costs, 

it created the foundation for similar, future EOs until President Clinton changed the scope of 

12291.  E.O. 12886 continued to enshrine the principle of CBA, but it loosened the 

requirements for rules to be reviewed by the Office of Information and Regulatory Affairs 

(OIRA), an important sub-division of OMB (the Office of Management and Budget). 

 The use of CBA in rulemaking has generally been applauded as a positive 

development that forces regulators to think carefully about costs and benefits in different 

policy options (Hahn and Hird 1991; Hahn and Litan 2005; Hahn and Sunstein 2002).  To 

this end, there has been a persistent drumbeat advocating for greater use of CBA in 

government, coming from both academics and practitioners.  At the same time, scholars have 

produced a number of studies that capably evaluate the effects of environmental regulations, 

as a parallel to CBA (e.g. Ringquist 1993; Greenstone 2002).  However, other scholars have 

resisted utilizing strict forms of CBA, arguing that its assumptions are unrealistic.  The most 

common criticism of CBA, particularly with regard to environmental rules, is that the 

measurement of benefits does not lend itself to simple calculations.  Some benefits may be 

difficult to quantify; others may be difficult to average across smaller populations and others 

just may lack the data to give an accurate picture.   

 Valuing human life and gauging the duration of regulatory benefits are two of the 

most contentious areas of benefit measurement.  The value of a statistical life—what earnings 

people are willing to forego in order to avoid particular risks—has been researched 

extensively (e.g. Viscusi and Aldy 2002), but debates remain about how to value human life, 



simply because higher values mean higher benefits which result in potentially more costly 

regulations for business.  Agencies under President Obama raised the value of a statistical life 

because numbers had remained stagnant under President Bush, with agencies often failing to 

adjust figures for inflation (Appelbaum 2011).  The second controversial dimension—the 

setting of a discount rate—determines how valuable future regulatory benefits are perceived 

relative to the present.  Setting a low rate suggests that benefits will last far into the future, 

while a high discount rate suggests sharply diminishing returns over time.  Again, there are 

clear distributive implications here and the most prominent example comes from the UK.  

Economist Nicholas Stern published a controversial review of the predicted effects of climate 

change in 2006, a study in which he used a discount rate of close to zero, which had the effect 

of augmenting the value of climate change policies in the longer run (Beckerman and 

Hepburn 2007).   

 Thomas McGarity presents one of the broadest and most articulate criticisms of CBA, 

in the context of complex social regulatory policy, such as environmental regulation (1991).  

McGarity’s discussion represents a proxy battle between the schools of rational choice and 

bounded rationality, as he argues that the information and analytical requirements embedded 

within CBA are impractical and inconsistent with the manner in which bureaucrats actually 

behave.  He argues, not only that benefits are difficult to measure, but that much of the time 

data will be incomplete; it will be challenging to rank order specific policy values; the list of 

policy alternatives is unlikely to be comprehensive, as some will be non-starters, and finally 

costs may change as a result of compliance with new rules.  Just as Herbert Simon’s 

boundedly rational administrator strove to achieve satisficing, threshold goals (1947), 

McGarity’s regulators strive to produce rules that satisfy some policy objectives, but will also 

survive legal and political challenges.   



 McGarity’s concerns regarding the data and analysis requirements of CBA are 

particularly pertinent, when one considers the complexity of environmental rulemaking.  

Sound scientific information should inform new rules, and if environmental protection was a 

low-salience issue, then science could be the pre-dominant determinant of new rule content.  

However, environmental rules matter greatly to citizens, organized interests, businesses, and 

elected politicians.  Scientific considerations in rulemaking are inevitably balanced against 

economic and political considerations (Rosenbaum 2006; Whitford 2014).  Congress and 

successive presidents have spent considerable resources trying to influence the procedures by 

which rule content is decided.   

 Given the complexity surrounding many CBA exercises, many scholars have argued 

that CBA is used more to justify decisions after the fact, rather than inform decision making 

beforehand (Carrigan and Shapiro 2017; Wagner 2009).  Consistent with this reasoning, Raso 

finds that environmental rulemakers are likely to avoid rulemaking altogether if they believe 

a new policy is not likely to be challenged in court (2015).  Such a lack of engagement with 

rulemaking may also be the result of increasingly complex information emanating from 

business sources.  Wagner argues that businesses increasingly seek to overwhelm regulators 

with highly technical information, in a process she calls “information capture” (2010).  

Wagner’s theory of information capture is also consistent with business efforts to alter 

scientific standards in rulemaking along the way.  In 2004, the Washington Post reported that 

the little noticed Data Quality Act had allowed businesses to submit analyses in rulemaking 

that effectively manufactured doubt regarding established scientific findings (Weiss 2004).   

One way in which the executive branch has consistently tried to influence rulemaking 

is through the use of EOs, which dictate the way in which regulatory impact analysis and 

CBA should be conducted.  Perhaps the best example of an EO that attempts to steer 

policymaking while generating very uncertain effects is EO 12898, passed by President 



Clinton in February, 1994.  As the first federal attempt to address socioeconomic inequities in 

pollution’s distribution, the order requires that agencies account for the impact that a new rule 

will have on environmental inequities.  Uncertainty remains around definitions, as well as 

some of the evidence linking variations in pollution to specific inequities in health (Banzhaf 

2011; Noonan 2015; Shadbegian and Wolverton 2015).  Such uncertainty produces more risk 

averse behaviour on the part of rulemakers, as they claim that new rules will not exacerbate 

environmental inequities, rather than promoting the positive effects (Banzhaf 2011; Provost 

and Gerber 2019).  

 

Courts and the EPA 

 Another political master that the EPA has to face is the American court system, 

specifically the federal courts.  EPA rules have frequently been subject to judicial challenge, 

often by business for being too stringent or from environmental groups for not being stringent 

enough.  Judges typically do not possess the expertise to decide on rule content, but this has 

not stopped them from rendering decisions that would change the substance of rules and the 

the rulemaking process (e.g. Melnick 1983; O’Leary and Straussman 1993).  The APA 

requires that agencies not make rules in an “arbitrary and capricious” fashion, but it is 

difficult to separate the substance of a rule from the manner in which it was formulated.  The 

1971 decision of Citizens to Preserve Overton Park vs. Golpe brought about the “hard look” 

doctrine (Cooper 2004; Kerwin 2003) and consequently, “judicial decisions were rendered 

that had the effect of altering rulemaking procedure” (Kerwin 2003: 248).   

 The Supreme Court laid the groundwork for more agency latitude, when it reversed 

the D.C. Circuit Appellate Court in upholding a Nuclear Regulatory Commission decision in 

the 1978 case of Vermont Yankee vs. Power Corporation vs. Natural Resources Defense 

Council.  Judicial deference to regulatory agencies was further reinforced and expanded in 



the 1984 decision of Chevron vs. Natural Resources Defense Council.  Scholars have argued 

that Chevron works at odds with the 1983 decision of Motor Vehicle Manufactuers 

Association vs. State Farm Mutual Automobile Insurance, which reversed the National 

Highway Traffic Safety Association’s decision to repeal an already existing rule (Cooper 

2005; Kerwin 2003).   

Kerwin looks to the type of agencies that are likely to endure high levels of litigation 

(2003).  Not surprisingly, he argues that “social regulation” agencies, protective of the 

environment and public health, are more likely to experience litigation because of the 

“magnitude of negative effects” generated by new rules (Kerwin 2003: 251).  These rules 

touch upon whole sectors of the economy, while at the same time stimulating polarizing 

opinions on both sides of the debate.  Such conditions also exemplify, however, the 

competitive nature of environmental rulemaking, which may slow down the policymaking 

process, but also mitigate the influence of business.   

 Regardless of this conflict, Chevron deference to agency decision making still holds.  

Since 1984, businesses have grown to significantly dislike Chevron and other precedent-

setting decisions that mandate judicial deference to agency decision making, such as the 1997 

decision of Auer vs. Robbins (Weiss 2018).  Such dislike arises from the perception that 

agencies frequently promulgate unreasonable rules which Courts are powerless to strike 

down because of the Chevron binds that tie the hands of judges.  However, Supreme Court 

judges have reversed agency action, most notably in Massachusetts vs. EPA, where the Court 

found lacking the agency’s rationale for not regulating carbon dioxide emissions.  Freeman 

and Vermuele argue that the Court overruled the EPA in this case because “of the sense that 

executive expertise had been subordinated to politics” (2007: 52).  Moncrieff, on the other 

hand, argues that the EPA made the correct administrative choice not to regulate and that the 

Court should have embraced Chevron deference to validate that decision (2008). Cases like 



this demonstrate the difficulties in separating process vs. substance in judging regulatory 

rules.  In 2019, the Court reluctantly upheld Auer deference in Kisor vs. Wilkie, but the 

willingness of the conservative wing of the Court to strike down such deference indicates 

there may yet be a newly significant role for the judiciary in environmental regulation.   

 

Rulemaking “Ossification” and Reform 

It is logical to think that the administrative burdens, shifting and expanding 

requirements could affect the rulemaking output of most regulatory agencies.  This is the 

argument that additional requirements have slowly “ossified” the rulemaking process 

(Mashaw 1994; McGarity 1992; Pierce 1995; Seidenfeld 1997).  Carrigan and Shapiro 

present evidence that impact analyses have grown longer over time, specifically by, on 

average nearly 100,000 words between 2000 and 2012 (2017).  Increased word length in 

impact analyses may be the result of additional administrative requirements and may also 

decrease the pace of rulemaking, although neither of these claims can be verified by their 

evidence alone.   

Because a number of these studies did not actually test the ossification hypothesis, 

Yackee and Yackee set out to correct this oversight.  They don’t find strong support for the 

ossification hypothesis in two separate studies (2010, 2012) and even find that, procedural 

requirements can speed up rulemaking (2010).  Consistent with these findings, Raso finds 

that agencies frequently avoid rulemaking altogether, if the threat of litigation against such 

practices is low (2015).  Such a practice suggests that regulators may be avoiding precisely 

the rulemaking situations that would require the most time.  However, Pierce takes issue with 

the methodology employed by Yackee and Yackee and argues that ossification is still a 

problem (2012).  Additionally, time spent crafting new rules may not be the only indicator of 

ossification; Carrigan and Shapiro, in their argument for simpler cost-benefit analyses, find 



that impact analyses have increased considerably in word length, at least between 2000 and 

2012 (2017).  Rinfret and Cook find that ossification does play a role in National Park 

Service rulemaking, but their interview data reveals that greater stakeholder engagement can 

lessen this impact (2017).   

 

Negotiated Rulemaking 

 Even if some scholarly evidence disproves the ossification hypothesis of rulemaking, 

policymakers and academics in the early 1980s agreed that it was happening.  The response 

was the advocacy of a rulemaking approach, based on forging consensus beforehand, in an 

effort to reduce litigation and speed up the overall process.  This approach was known as 

negotiated rulemaking or regulatory negotiations (reg-neg).  Reg-neg, which was designed to 

supplement the notice-and-comment rulemaking process, was founded on principles of 

arbitration whereby the relevant interests were identified by the agency in advance and 

brought around a table in order to enhance the participation of all affected constituents and 

get better information on how to minimize conflict.   

 Philip Harter was an early proponent of reg-neg, explaining in extensive detail how 

reg-neg could bring a more informal and efficient approach to a heavily formalized 

rulemaking process. (1982).  Fiorino echoes Harter’s positive assessment of reg-neg: “By 

aggregating interests in the form of knowledgeable parties with the resources and incentives 

to participate, negotiation can produce workable, pragmatic regulations that stand a better 

than usual chance of being implemented” (1988: 770).  Weber and Khademian too emphasize 

the benefits of negotiating at the table before rulemaking, as “sharing information creates 

opportunities…to discover more numerous and innovative solutions…that would otherwise 

be beyond their reach” (1997: 770).  Perritt, however, points out that reg-neg should target 

programs whose benefits and costs are heavily concentrated, as this makes it easier to 



mobilize interests (1986).  Congress formally endorsed reg-neg as a regulatory reform by 

passing the Negotiated Rulemaking Act of 1990 and reauthorizing it in 1996.   

 Other assessments of reg-neg have been more mixed.  Susan Rose-Ackerman has 

questioned the conceptual foundations of reg-neg, arguing that it does little to produce the 

right incentives for those actors involved (1994).  Empirical evidence at best presents a mixed 

picture.  Kerwin and Furlong, compare four reg-neg rules against a small sample of 

conventional rulemakings, and reveal significant time savings with reg neg (1992).  However, 

Coglianese finds in his own more comprehensive analysis that reg-neg affords no such time 

savings and reg-neg rules are not necessarily subject to less litigation.   

Weber and Khademian also paint a more mixed picture of reg-neg outcomes (1997).  

Utilizing an EPA case study on reformulated gasoline from the G.H.W. Bush Administration, 

they find that reg-neg enhanced the consensual nature of the process and helped make 

compliance with the final rule more feasible.  However, they also highlight that the dispute 

resolution techniques embedded in the reg-neg process may represent a subtle form of 

political control entrenchment of economic interests at the expense of consumer priorities—a 

concern also shared by Funk (1997).  Weber and Khademian also argue that a lack of credible 

commitment can torpedo reg-neg rules, as they can be legally challenged after publication 

and there are no formal mechanisms for preventing Congress or the President from 

interfering in the process.  The doubts about reg-neg’s performance appeared to catch up with 

it over time, as it largely stopped being used within the EPA by the early 2000s (Lubbers 

2008).  However, Rinfret and Cook reveal that the EPA is making the most of the 

consultative elements of reg-neg and consulting with a wide range of groups in a process 

known as “reg neg lite” or “shuttle diplomacy” (2014).   

The quest for regulatory efficiency produces in most administrations a drive to reduce 

red tape, often with EOs or requirements to jettison some number of existing rules.  



Reductions in red tape have often been sought through adjustments to the CBA process (e.g. 

Presidents Bush and Obama both sought to adjust EO 12866, through 13422 and 13563, 

respectively).  President Trump, in early 2017, made a more explicit attempt to reduce the 

stockpile of rules with a new “one in, two out” rule, partly based on the 2011 UK government 

policy of the same name (Gayer, Litan and Wallach 2017).  While this policy offers some 

flexibility in its interpretation, it is still a difficult one to implement: rulemakers cannot just 

eliminate rules unilaterally, rather they must go through the same notice-and-comment 

process to get rid of a rule, as an agency would to produce a rule.  This process may be met 

with disagreeable comments, or litigation that stops the elimination of the rule.  Where such 

procedural requirements are in place to eliminate regulations, it can be more difficult to 

identify rules that are pointless “or just plain dumb” to quote President Obama (McCardle 

and Nelson 2011).  Most rules serve someone’s interest and as long as the process to 

eliminate rules is transparent and formalized, it will be more difficult to eliminate them—and 

will make it more difficult to judge such “one in, two out” sorts of policies to be a success.   

  

Rulemaking and Federalism 

 If reg-neg failed to speed up the process of rulemaking, then other developments in 

federalism would soon be responsible for challenging the long-term survival of new rules.  

State attorneys general (state AGs) had become a potent regulatory force in American politics 

by the early 2000s, by banding together and bringing multi-state lawsuits against private 

companies (Clayton 1994; Mather 2003; Nolette 2015; Provost 2003), but during the George 

W. Bush Administration, lawsuits against the federal government began to rise as well. 

 In 2003, the Bush EPA sought to make high-profile rule changes to a program under 

the Clean Air Act entitled “New Source Review” (NSR) whereby power plants, when making 

upgrades to the machinery and hardware of the plant, were also legally required to upgrade 



the pollution abatement equipment within the plant (Barcott 2004).  A key question within 

the NSR regulations was where the threshold should lie between “routine maintenance” and 

more costly upgrades that required anti-pollution maintenance.  The Bush EPA’s settled 

answer of 20 percent of the plant’s value far exceeded industry’s requests, and was 

challenged by 9 Democratic AGs, before being partially thrown out in Court (Barcott 2004).  

But the more significant and long-term change would be state AG willingness to take on EPA 

rule changes.   

 A second front between Democratic AGs and  the Bush EPA opened up in 2003 as 

well, as the question of how to regulate carbon dioxide emissions took center stage.  After 

Bush EPA officials argued that the Clean Air Act did not provide the EPA with the legal 

authority to regulate carbon dioxide emissions (Lee 2003), fourteen Democratic AGs brought 

lawsuits against the EPA, asking that the EPA regulate CO2 emissions from automobiles.  

The case reached the Supreme Court (Massachusetts vs. EPA), where a narrow 5-4 majority 

ruled that the EPA’s refusal to regulate CO2 emissions amounted to a use of power that was 

“arbitrary, capricious or otherwise not in accordance with the law” under the APA.  Thus, the 

Supreme Court’s decision, in effect, amounted to a rebuke of the EPA for not promulgating 

rules regarding CO2 emissions.   

  

FIGURE 1 HERE 

 

Lawsuits brought by Democratic AGs against the Bush Administration EPA 

commenced a new era of partisan polarization whereby state AGs of one party challenged 

new rules produced by the presidency of the other party.  As Figure 13 illustrates, this trend 

 
3 Most of the actions in this figure represent legal actions against newly promulgated rules, although in some 

cases, they are filings of amicus curiae or as intervenors in other lawsuits.  Data come from the “Attorney 

General Multistate Lawsuits and Settlements Database, 1980-2013” (Nolette 2015).   



largely began in 2003, when Democratic AGs brought a then-record number of 10 

environmental lawsuits against the Bush Administration.  Republican AGs countered with 10 

in 2010, in attempts to roll back the Obama Administration’s ambitious environmental 

policies.  Major Democratic losses in the 2010 and 2014 midterm elections had the twin 

effects of taking away the Administration’s Democratic majority in Congress, while also 

boosting the number of Republican AGs.  Consequently, President Obama had to rely on a 

unitary, administrative strategy of environmental rulemaking, to which Republican AGs 

responded with 9 lawsuits in 2015.  Finally, as the figure indicates, polarized environmental 

policy has not subsided at all during the Trump Administration.  Trump’s policy goals of 

taking the U.S. out of the Paris Climate Accord, boosting the coal industry, while killing off 

Obama’s 2015 Clean Power Plan, predictably generated a significant backlash from 

Democratic AGs, who brought 17 lawsuits against new Trump initiatives in 2017 alone.     

 

Discussion and Conclusion 

 In this chapter, we have described the highly contested nature of environmental 

rulemaking and how it affects the dynamics of accountability.  Some scholars have argued 

that environmental regualtion has become less adversarial over time, as one of several key 

shifts in environmental policymaking (e.g. Fiorino 2009).  However, there are a number of 

reasons to believe that environmental regulation will continue to be a contested, even 

polarizing, topic in the United States.  First, while surveys tend to show high levels of support 

for environmental policies overall, these are increasingly divided along party lines, 

particularly with respect to climate change (e.g. Dunlap et al. 2016).  Second, as we showed 

in the last section, this partisan polarization has created new venues of litigation in policy 

making at the state level, as partisan groups of state AGs target EPA rules, ensuring one more 

obstacle to rule survival.  Third, agitation in the business community for the courts to revise 



standards of judicial deference to agencies may create a new policymaking role for the courts 

in the not so distant future.   

 What are the potential consequences to a continued pattern of highly contested 

rulemaking?  As Yackee (2013) shows, when there is more competition in rulemaking, the 

potential for outsized business influence—even regulatory capture—tends to diminish.  On 

the other hand, such contestation can slow down the rulemaking process, increase the chances 

of litigation and lead to demands for more informal modes of policymaking, such as reg-neg.  

While reg-neg’s death in administrative law has been well documented (Lubbers 2008), 

aspects of its existence live on, through informal consultations, thereby bringing greater 

representativeness to the rulemaking process (Rinfret and Cook 2014).  “Reg neg lite”, as 

Rinfret and Cook (2014) refer to it, appears to represent a simpler and more informal method 

of creating rules.  On a parallel track, Carrigan and Shapiro’s (2017) call for simplied CBA 

will surely be received sympathetically by many rulemakers, but the high stakes involved 

make such proposals less likely. 

 Looking more broadly at environmental policy, the challenges of climate action 

suggest a need for greater coordination.  While the advent of environmental management 

systems and corporate social responsibility in the environment make it easier for business to 

agree to new environmental rules, climate change and changes in energy policy increase the 

coordination challenges and therefore, the tasks of rulemakers as well.  Given that climate 

change is affected by transportation, manufacturing, energy, agriculture and a number of 

other industries, it would appear that agencies need to find ways of collaborating in their 

policy and rulemaking to address these problems together.  Additionally, transitions towards 

clean energy production in many parts of the U.S. create new jobs, but also displace old ones 

in fossil fuel industries.  This as well suggests the need for greater coordination in federal 

environmental and energy policymaking.  However, given the domains, procedures and 



audiences of each agency, not to mention the autonomous actions of states and localities, it 

remains to be seen whether agencies can successfully join up their efforts in meaningful 

ways.  As the U.S. continues to address climate change, examining these coordination 

challenges in a federalist system should be a research priority.   
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