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(37) Jay Dratler, Intellectual property Law: commercial, creative, and industrial property,
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(38) Mark A. Lemley, Point of Novelty, 105Northwest University Law Review, No3(1253),

1258(2011), see also: Robert P. Merges, Priority and Novelty Under the AIA, supra, at 1037.
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(39) CF., W.L. Gore & Associates, Inc. v. Garlock, Inc., 721 F.2d 1540, 1550 (Fed. Cir.
1983) ("applying similar logic to hold that secret use of process by party other than patent
applicant does not trigger time bar under Section 102(b)"); see also: Minneapolis-Honeywell
Regulator Co. v. Midwestern Instruments, Inc., 298 F.2d 36, 38 (7th Cir 1962) ("government
monograph that was classified as "restricted" and was not publicly available did not bar
patent; under section 102(a) "knowledge and use must be accessible to the public");
Lemelson. v. Kellogg Co., 440 F.2d 986, 98788 (2d Cir. 1971) (“[T]here is no cause of
action for the use of an idea claimed to have been communicated in confidence when that
idea has been made public by the issuance of a copyright or patent prior to its use.”), in:
David W. Quinto, Stuart H. Singer, Trade Secrets: Law and Practice, 175(2009).

(40) Norbrook Labs. Ltd. v. G.C. Hanford Mfg. Co., 297 F. Supp. 2d 463, 484 (N.D.N.Y.
2003) ("The patent monopoly is a reward to the inventor. But such is not the case with a
trade secret. Its protection is not based on policy of rewarding or otherwise encouraging the
development of secret processes or devices. The protection is merely against breach of faith
and reprehensible means of learning another's secret."), Case details available at:
http://www.leagle.com/xmlIResult.aspx?page=3&xmldoc=2003760297FSupp2d463 1708.x
ml&docbase=CSLWAR2-1986-2006&SizeDisp=7. (last visit, February 10, 2014).

(41) "Novelty and invention are not requisite for a trade secret as they are for patentability",
US Restatement (first) of Torts § 757 comment (b) (1939), see also: Kewanee Oil Co. v.
Bicron Corp., 416 U.S. 470, 476 (1974) ("However, some novelty will be required, if merely
because that which does not possess novelty is usually known; secrecy, in the context of
trade  secrets, thus implies at least minimal novelty".), available at:
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(42) Sean B. Seymore, Rethinking Novelty in Patent Law, 60Duke Law Journal, (919),
922(2011).

(43) Kirby B. Drake, Patent prosecution in the First-to-File World, 25Intellectual Property &
Law Journal, No8, 5(August 2013).
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(57) Kirby B. Drake, Patent prosecution in the First-to-File World, supra, at 5.
(58) Sean B. Seymore, Rethinking Novelty in Patent Law, supra, at 923; see also: De
Graffenried v. United States, 16 U.S.P.Q.2d (BNA) 1321, 1330 (Cl. Ct. 1990) (""Public
accessibility' is the touchstone in determining whether a document qualifies as a printed
publication"), in: Jay Dratler, Intellectual property Law: commercial, creative, and industrial

property, supra, §2.04[2], p2-118.
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(60) I.C.E Corp. v. Armco Steel Corp., 250 F Supp. 738, 743 (S.D.N.Y 1966) ("printed

publication occurs where "document has been disseminated or otherwise made available to
the extent that persons interested and ordinarily skilled in the subject matter or art").
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