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(1) The Treaty on European Union and the Treaty on the Functioning of the European Union,
Official Journal C 326 . 26/10/2012 P. 0001 — 0390. Available at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:12012E/TXT:en:NOT
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(8) For more details, see: Damian Chalmers et al, European Union Law: Text and Materials,

Cambridge University Press, New York (2006) 1074.

(9) 1. The following shall be prohibited as incompatible with the internal market: all

agreements between undertakings, decisions by associations of undertakings and concerted

practices which may affect trade between Member States and which have as their object or

effect the prevention, restriction or distortion of competition within the internal market, and

in particular those which:

(a) directly or indirectly fix purchase or selling prices or any other trading conditions;

(b) limit or control production, markets, technical development, or investment;

(c) share markets or sources of supply;

(d) apply dissimilar conditions to equivalent transactions with other trading parties, thereby

placing them at a competitive disadvantage;
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(e) Make the conclusion of contracts subject to acceptance by the other parties of
supplementary obligations which, by their nature or according to commercial usage, have no
connection with the subject of such contracts.

2. 'ﬁxny agreements or decisions prohibited pursuant to this Article shall be automatically
void.

3. The provisions of paragraph 1 may, however, be declared inapplicable in the case of:

— any agreement or category of agreements between undertakings,

— any decision or category of decisions by associations of undertakings,— any concerted
practice or category of concerted practices,

which contributes to improving the production or distribution of goods or to promoting
technical or economic progress, while allowing consumers a fair share of the resulting
benefit, and which does not:

(a) impose on the undertakings concerned restrictions which are not indispensable to the
attainment of these objectives;

(b) afford such undertakings the possibility of eliminating competition in respect of a
substantial part of the products in question.

(10) M. Fayyad, Misleading Advertising practices in consumer transactions, can Arab
Lawmakers gain advantageﬁom European Insight (2012) 26/3 Arab Law Quarterly Journal
287-311 http://booksandjournals.brillonline.com/content/10.1163/15730255-12341234.
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(11) See the following case: Case C-8/08, T-Mobile Netherlands BV and Others v Raad van
bestuur van de Nederlandse Mededingingsautoriteit. Avaliable at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62008J0008:EN:HTML
visited on 16/9/2013
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(12) See: Judgment of the Court of 16 November 1995. - Fédération Francaise des Sociétés
d'Assurance, Société Paternelle-Vie, Union des Assurances de Paris-Vie and Caisse
d'Assurance et de Prévovance Mutuelle des Agriculteurs v Ministére de I'Agriculture et de la
Péche. - Reference for a preliminary ruling: Conseil d'Etat - France. - Article 85 and seq. of

EC Treaty - Concept of an "undertaking" - Organization managing an optional
supplementary social security scheme. - Case C-244/94.
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(13) Case 30/87. Judgment of the Court (Sixth Chamber) of 4 May 1988. Corinne Bodson v
SA Pompes funébres des régions libérées. Reference for a preliminary ruling: Cour de
cassation - France. Competition - Funeral services - Exclusive special rights. Available at:
http://eur-

lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod! CELEXnumdoc&numdoc=619
87J0030&lg=en visited on 18/7/2013.

(14) See: Judgment of the Court of 22 June 1989. - Fratelli Costanzo SpA v Comune di
Milano. - Reference for a preliminary ruling: Tribunale amministrativo regionale della
Lombardia - Italy. - Public works contracts - Abnormally low tenders - Direct effect of
directives in relation to administrative authorities. - Case 103/88.

(15) Article 37 of the Treaty applies in particular to situations in which the national
authorities are in a position to supervise, determine or even appreciably influence trade
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between Member States through a body established for that purpose or a monopoly delegated
to others, which can be operated either by an undertaking or by territorial units of the State .
That is not the case where national legislation entrusts the "external services" for funerals to
the communes, which are at liberty to grant private undertakings the concession to provide
the service, to leave it entirely unregulated or to operate it themselves . The fact that the
holders of concessions in a number of communes covering a large part of the national
territory belong to a single group of undertakings and can thus influence patterns of trade is
the result of the conduct of the undertakings in question and not of the national or municipal
authorities.

(16) Damian Chalmers. Ibid 1075.

(17) See: Judgment of the Court of 17 February 1993. - Christian Poucet v Assurances
Générales de France and Caisse Mutuelle Régionale du Languedoc-Roussillon. - References
for a preliminary ruling: Tribunal des affaires de sécurité sociale de 1'Hérault - France. -
Interpretation of Articles 85 and 86 of the EEC Treaty - Concept of undertaking -
Organization charged with the managment of a special social security scheme - National
legislation attributing a dominant position to such an organization. - Joined cases C-159/91
and C-160/91.

(18) Alina Kacsorowska, European Union Law (2 Oxon: Routledge 2011) 798.

(19) Judgment of the Court of 16 November 1995. Fédération Frangaise des Sociétés
d'Assurance, Société Paternelle-Vie, Union des Assurances de Paris-Vie and Caisse
d'Assurance et de Prévoyance Mutuelle des Agriculteurs v Ministére de I'Agriculture et de la
Péche.
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(20) A non-profit-making organization which manages an old-age insurance scheme intended
to supplement a basic compulsory scheme, established by law as an optional scheme and
operating according to the principle of capitalization in keeping with the rules laid down by
the authorities in particular with regard to conditions for membership, contributions and
benefits, is an undertaking for the purposes of Article 85 et seq. of the Treaty. Even if such
an organization is non-profit-making, and the scheme it administers exhibits certain limited
features of solidarity which are not comparable with the features that characterize
compulsory social security schemes, it nevertheless carries on an economic activity in
competition with life assurance companies.

(21) Judgment of the Court of 21 September 1999. - Albany International BV v Stichting
Bedriifspensioenfonds Textielindustrie. - Reference for a preliminary ruling: Kantongerecht
Arnhem - Netherlands. - Compulsory affiliation to a sectoral pension scheme - Compatibility
with competition rules - Classification of a sectoral pension fund as an undertaking. - Case
C-67/96. See the following link: http://curia.europa.eu/juris/liste.jsf?language=en&num=C-
67/96 visited on 15/5/2013.

(22) A body to which undertakings in a particular branch of industry and a particular territory
must be affiliated in respect of insurance against accidents at work and occupational diseases
is not an undertaking within the meaning of Articles 81 EC and 82 EC, but fulfils an
exclusively social function, where it operates within the framework of an insurance scheme
which applies the principle of solidarity and is subject to State supervision. The fact that the
body provides insurance services directly does not, of itself, affect the purely social nature of
that function, in so far as it does not affect either the solidarity inherent in that scheme or
State supervision of it.

(23) Alina Kacsorowska, Ibid 800.

(24) Judgment of the Court (Second Chamber) of 26 March 2009. SELEX Sistemi Integrati
SpA v Commission of the European Communities and Organisation européenne pour la
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sécurité de la navigation aérienne (Eurocontrol). Appeals - Competition - Article 82 EC -
Concept of an ‘undertaking’ - Economic activity - International organisation - Abuse of a
dominant position. Case C-113/07 P. Avialable at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62007CJ0113:EN:NOT visited on
12/10/2013.

(25) SELEX Sistemi Integrati SpA.

(26) The European Organization for the Safety of Air Navigation.

(27) That conclusion also applies, first, with regard to the assistance in the planning,
specification and setting up of air traffic systems and services which Eurocontrol provides to
the national administrations, when so requested by them, in connection with tendering
procedures carried out by those administrations for the acquisition, in particular, of
equipment and systems in the field of air traffic management. That activity of providing
assistance is one of the instruments of cooperation entrusted to Eurocontrol by the
Convention on the Safety of Air Navigation and plays a direct role in the attainment of the
objective of technical harmonization and integration in the field of air traffic with a view to
contributing to the maintenance of and improvement in the safety air navigation. Such an
activity is not separable from Eurocontrol’s task of airspace management and development of
air safety. It is closely linked to the task of technical standardization entrusted to Eurocontrol
by the contracting parties in the context of cooperation among States with a view to
maintaining and developing the safety of air navigation and is thus connected with the
exercise of public powers. The fact that the assistance provided by Eurocontrol is optional
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and that, as the case may be, only certain Member States have recourse to it cannot preclude
such a connection or alter the nature of the activity. Moreover, in order for there to be a
connection with the exercise of public powers, it is not necessary for the activity concerned
to be essential or indispensable to ensuring the safety of air navigation, since what matters is
that the activity is connected with the maintenance and development of air navigation safety,
which constitute public powers.

wjz//jcgj.al/uj.z[d/‘jajl.uwb;g&:—}flc.‘,ajwu/abufbeé)w}L._J ksl (YA)

\/\(Y' 'OQJALLH W‘)\))ujjjy[j
(29) F Jenny, Competition Law and Policy: Global Governance Issues (2003) 26 world

competition 619.
L@Mlsj.sl.émdjsghwad\ﬂ MLU\ja&JnY\uLSIAJ\@JﬁwakaJ\nMqu-) ()

JU\M\W\JA@J;J,.;U,J\J»J;JL J@Y\dpdm&\&\f@lﬁ%\w)uuw
Casé 15-74. Judgment of the Court of 31 October 1974. Centrafarm BV and Adriaan de
Peijper v Sterling Drug Inc. Reference for a preliminary ruling: Hoge Raad - Netherlands.
Parallel patents. Available at:
http://eur-
lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod! CELEXnumdoc&lg=en&numd

0c=61974J0015 visited on 22/8/2013.
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(31) Case C-97/08 P. Akzo Nobel NV and Others v Commission of the European
Communities. Available at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62008CC0097:EN:-HTML visited on
15/8/2013.

(32) In the specific case in which a parent company has a 100% shareholding in a subsidiary
which has infringed the Community competition rules, first, the parent company can exercise
a decisive influence over the conduct of the subsidiary and, second, there is a rebuttable
presumption that the parent company does in fact exercise a decisive influence over the
conduct of its subsidiary. In those circumstances, it is sufficient for the Commission to prove
that the subsidiary is wholly owned by the parent company in order to presume that the
parent exercises a decisive influence over the commercial policy of the subsidiary. The
Commission will be able to regard the parent company as jointly and severally liable for the
payment of the fine imposed on its subsidiary, unless the parent company, which has the
burden of rebutting that presumption, adduces sufficient evidence to show that its subsidiary
acts independently on the market.

(33) F Jennv. Ibid 620.

(34) Judgment of the Court of First Instance (First Chamber) of 21 February 1995. -
Vereniging van Samenwerkende Priisregelende Organisaties in de Bouwniiverheid and
others v . Commission of the European Communities. - Competition - Non-existence of
measures - Decisions of associations of undertakings - Complex rules - Infringement - Effect
on trade between States - Exemption - Fines. - Case T-29/92. Available at: http:/eur-

[o 55 2] [Y VT ST oaVEFA 02— ol s cpoldll sbal]

Published by Scholarworks@UAEU, 2016

13


http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62008CC0097:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:62008CC0097:EN:HTML
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61992TJ0029:EN:HTML

Journal Sharia and Law, Vol. 2016, No. 68 [2016], Art. 8

[ sV SN 2301 e (V2 1) 53l) ad b 5 dbliald 3l) &y londl LY ]

Gedas Blasy & paiis 414 ol Al AT molie e BUYL Jons
(5l b lis does Wb 1ylasl Joos ¥ VIS 5l edin coolole 25Ul o
a2 N s e 50 s eI ES 2l Ol s el Jolass
iatane e COlS e Bl ol 5olay SUat (Subsidiaries) daldl oIS L)
Sdl @ L2 Ll i Lo (oliadVI Lgblis e (3 (55l) IDaal
.(Parent Company) L. 4£ Lgfi olS 4 ol gy ol de sl L
G (V480 /VY) (3, a3 (3 31 o g5 Y1 ol 2aSi2 ) ol Lo 1
i3l e (AV) Wl Las &Y pdr a8 | “(parker Pen) _ngldl L.24]!
parker ) & 5 Cn o () w53l S (Ll 1+ asll) FESTN BT
a5 SV Jss Gan 3 o) sl Slage o didalls (Pen
Je oV a2l @ e L s d(Glals L dadse (Sl (UD
S 5 )3l eda ot pias Il ads (3 U Al gl IS 2
SR CGEAURCHUNS 1PN VNS SIS I ETE TP [ RCHL R I (EPP R
i ALl Ul 8 3 u eledYl Sy Y L}Lﬂb ™ (parker Pen Company)

lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61992TJ0029:EN:HTML visited on
16/9/2013.

(35) Case 311/85. Judgment of the Court of 1 October 1987. - ASBL Vereniging van
Vlaamse Reisburcaus v ASBL Sociale Dienst van de Plaatseliike en Gewesteliike
Overheidsdiensten. - Reference for a preliminary ruling: Rechtbank van Koophandel Brussel
- Belgium. - Travel agents - Statutory prohibition on the granting of rebates. Available at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61985CJ0311:EN:HTML
visited on 21/9/2013.

(36) Judgment of the Court (Sixth Chamber) of 24 October 1996. Viho Europe BV v
Commission of the European Communities. Competition - Groups of companies - Article
85(1) of the Treaty. Case C-73/95 P. European Court reports 1996 Page 1-05457. Available
at:  http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61995J0073:EN:NOT
visited on 16/5/2011.

(37) Para (15) provides that: It should be noted, first of all, that it is established that Parker
holds 100% of the shares of its subsidiaries in Germany, Belgium, Spain, France and the
Netherlands and that the sales and marketing activities of its subsidiaries are directed by an
area team appointed by the parent company and which controls, in particular, sales targets,
gross margins, sales costs, cash flow and stocks. The area team also lays down the range of
products to be sold, monitors advertising and issues directives concerning prices and

discounts.
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Para (16) provides that: Parker and its subsidiaries thus form a single economic unit within
which the subsidiaries do not enjoy real autonomy in determining their course of action in
the market, but carry out the instructions issued to them by the parent company controlling
them (Case 48/69 ICI v Commission [1972] ECR 619, paragraphs 133 and 134; Case 15/74
Centrafarm v Sterling Drug [1974] ECR 1147, paragraph 41; Case 16/74 Centrafarm v
Winthrop [1974] ECR 1183, paragraph 32; Case 30/87 Bodson v Pompes Funébres [1988]
ECR 2479, paragraph 19; and Case 66/86 Ahmed Saeed Flugreisen and Others v Zentrale zur
Bekaempfung Unlauteren Wettbewerbs [1989] ECR 803, paragraph 35).

(38) Para (17): In those circumstances, the fact that Parker' s policy of referral, which
consists essentially in dividing various national markets between its subsidiaries, might
produce effects outside the ambit of the Parker group which are capable of affecting the
competitive position of third parties cannot make Article 85(1) applicable, even when it is
read in conjunction with Article 2 and Article 3(c) and (g) of the Treaty. On the other hand,
such unilateral conduct could fall under Article 86 of the Treaty if the conditions for its
application, as laid down in that article, were fulfilled.

(39) Para (97):- The Court of First Instance set out from the principle that the concept of an
agreement within the meaning of Article 85(1) of the Treaty centres around the existence of a
concurrence of wills between at least two parties, the form in which it is manifested being
unimportant so long as it constitutes the faithful expression of the parties' intention. The
Court further recalled, in paragraph 67 of the same judgment, that for there to be an
agreement within the meaning of Article 85(1) of the Treaty it is sufficient that the
undertakings in question should have expressed their common intention to conduct
themselves on the market in a specific way.

(40) Para (102): For an agreement within the meaning of Article 85(1) of the Treaty to be
capable of being regarded as having been concluded by tacit acceptance, it is necessary that
the manifestation of the wish of one of the contracting parties to achieve an anti-competitive
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goal constitute an invitation to the other party, whether express or implied, to fulfill that goal
jointly, and that applies all the more where, as in this case, such an agreement is not at first
sight in the interests of the other party, namely the wholesalers.

(41) M. Cini and L. McGowan, Competition Policy in the European Union (London:
Macmillan: 1998) 18.

(42) M. Cini and L. McGowan, Ibid 18.

(43) Mr Mario Monti, Member of the European Commission in charge of Competition
Fighting Cartels Why and How? Why should we be concerned with cartels and collusive
behavior? 3rd Nordic Competition Policy Conference Stockholm, 11-12 September 2000.
Available at:
http://europa.eu/rapid/pressReleasesAction.do?reference=SPEECH/00/295&format=HTML

&aged=0&language=EN&guilanguage=en visited on 22/7/2011.
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(44) Fighting cartels is one of the most important areas of activity of any competition
authority and a clear priority of the Commission. Cartels are cancers on the open market
economy, which forms the very basis of our Community. By destroying competition they
cause serious harm to our economies and consumers.

(45) M.Motta, Competition Policy (Cambridge University Press: Cambridge 2004) chapter 4.
(46) See the following case: Judgment of the Court (Sixth Chamber) of 8 July 1999. -
Commission of the European Communities v Anic Partecipazioni SpA. - Appeal -
Commission's Rules of Procedure - Procedure for the adoption of a decision by the College
of Members of the Commission - Competition rules applicable to undertakings - Concepts of
agreement and concerted practice - Responsibility of an undertaking for an infringement as a
whole - Attachment of liability for the infringement - Fine. - Case C-49/92 P.

(47) See, in particular, ACF Chemiefarma v Commission, cited above, paragraph 112),
which was quoted by the Court of First Instance at paragraph 198 of the contested judgment,
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(48) Judgment of the Court (Sixth Chamber) of 8 July 1999. - Commission of the European
Communities v Anic Partecipazioni SpA. - Appeal - Commission's Rules of Procedure -
Procedure for the adoption of a decision by the College of Members of the Commission -
Competition rules applicable to undertakings - Concepts of agreement and concerted practice
- Responsibility of an undertaking for an infringement as a whole - Attachment of liability
for the infringement - Fine. - Case C-49/92 P. Available at: http:/eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61992J0049:EN:HTML visited on
18/9/2011.

(49) Para (113): It does not, however, follow that patterns of conduct having the same anti-
competitive object, each of which, taken in isolation, would fall within the meaning of
‘agreement', ‘concerted practice' or ‘a decision by an association of undertakings', cannot
constitute different manifestations of a single infringement of Article 85/1 (now article

101/1) of the Treaty.
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(50) L. Vickers, Strategic Competition Among the Few (1985) 1-3 Oxford review of
Economic policy 39.
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(51) A. Jones, “Woodpulp: Concerted Practice and/ or Conscious Parallelism?” (1993)
European Commercial Law Review Journal 273.

(52) Judgment of the Court (Fifth Chamber) of 31 March 1993. - A. Ahlstrdm Osakeyhtid
and others v Commission of the European Communities. - Concerted practices between
undertakings established in non-member countries affecting selling prices to purchasers
established in the Community. - Joined cases C-89/85, C-104/85, C-114/85, C-116/85, C-
117/85 and C-125/85 to C-129/85. European Court reports 1993 Page 1-01307, Swedish
special edition Page I-00111, Finnish special edition Page I-00123.

(53) Para (71) In determining the probative value of those different factors, it must be noted
that parallel conduct cannot be regarded as furnishing proof of concertation unless
concertation constitutes the only plausible explanation for such conduct. It is necessary to
bear in mind that, although Article 85 of the Treaty prohibits any form of collusion which
distorts competition, it does not deprive economic operators of the right to adapt themselves
intelligently to the existing and anticipated conduct of their competitors.

(54) Judgment of the Court (Fifth Chamber) of 28 May 1998. - John Deere Ltd v
Commission of the European Communities. - Appeal - Admissibility - Question of law -
Question of fact - Competition - Information exchange system - Restriction of competition -
Refusal to grant an exemption. - Case C-7/95 P. European Court reports 1998 Page 1-03111

(55) R.A.Posner, Antitrust Law (2nd Chicago University press: Chicago 2000) 67.
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(56) A. Capobianco, Information Exchange Under the EC Competition Law (2005) 41
Commercial Law review Journal 1247.

(57) See the Commission ‘Report from the Commission (Report on Competition Policy)’
COM (2011).

(58) Jacques H. J. Bourgeois, ‘The Objectives of Competition Policy,” in C. D. Ehlermann
and L. L. Laudati (eds), European Competition Law Annual (Oxford: Hart Publishing, 1998)
204, M.fayyad. 4 Glance at Unfair Terms in Consumer Transactions in Arab legal systems
and Islamic Law,; what Arab Lawyers can learn from the European Experience (2012) 5/2
International Journal of Private Law 200-227
http://www.inderscience.com/search/index.php?action=record&rec_id=46061.
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(59) Damian Chalmers, Ibid 1075.
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(61) Judgment of the Court of 13 July 1966. Etablissements Consten S.a.R.L. and Grundig-Verkaufs-GmbH v
Commission of the European Economic Community. Joined cases 56 and 58-64. Available at http://eur-
lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod! CELEXnumdoc&lg=en&numdoc=61964J0056 visited
on 22/10/2013.

(62) Commission Regulation (EC) No 2790/1999 of 22 December 1999 on the application of Article 81(3) of the
Treaty to categories of vertical agreements and concerted practices, OJ L 336, 29.12.1999, p. 21-25, available at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:31999R2790:EN:HTML visited on 16/10/2011.
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(63) Article (3): 1. Subject to paragraph 2 of this Article, the exemption provided for in Article 2

shall apply on condition that the market share held by the supplier does not exceed 30 % of the

relevant market on which it sells the contract goods or services.

2. In the case of vertical a%reements containing exclusive supply obligations, the exemption

provided for in Article 2 shall apply on condition that the market share held by the buyer does not

exceed 30 % of the relevant market on which it purchases the contract goods or services.

(sl sel pa) W col |2 NI 05w by 2l eda o gl 315 Jl> 31 21 paey (T8)
Aol oda o)) elae NI o iy o) QWL

(65) (a) the restriction of the buyer's ability to determine its sale price, without prejudice to

the possibility of the supplier's imposing a maximum sale price or recommending a sale

price, provided that they do not amount to a fixed or minimum sale price as a result of

pressure from, or incentives offered by, any of the parties.

(66) (b) the restriction of the territory into which, or of the customers to whom, the buyer

may sell the contract goods or services.

( 7% (c) the restriction of active or passive sales to end users by members of a selective

distribution system operating at the retail level of trade, without prejudice to the possibility
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of prohibiting a member of the system from operating out of an unauthorized place of
establishment.

(68) (d) the restriction of cross-supplies between distributors within a selective distribution
system, including between distributors operating at different level of trade.

(69) (e) the restriction agreed between a supplier of components and a buyer who
incorporates those components, which limits the supplier to selling the components as spare
parts to end-users or to repairers or other service providers not entrusted by the buyer with
the repair or servicing of its goods.

(70) (a) any direct or indirect non-compete obligation, the duration of which is indefinite or
exceeds five years. A non-compete obligation which is tacitly renewable beyond a period of
five years is to be deemed to have been concluded for an indefinite duration. However, the
time limitation of five years shall not apply where the contract goods or services are sold by
the buyer from premises and land owned by the supplier or leased by the supplier from third
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parties not connected with the buyer, provided that the duration of the non-compete
obligation does not exceed the period of occupancy of the premises and land by the buyer.
(71) (b) any direct or indirect obligation causing the buyer, after termination of the
agreement, not to manufacture, purchase, sell or resell goods or services.

(72) (c) any direct or indirect obligation causing the members of a selective distribution
system not to sell the brands of particular competing suppliers.

(73) Activity which may affect trade between Member States.

(74) Case 77/92.
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(76) J. Faull, Effect on Trade Between Member States (1991) Fordham Corporate Law institute 481.

(77) Judgment of the Court of 30 June 1966. - Société Technique Minicre (L.T.M.) v Maschinenbau Ulm GmbH
(M.B.U.). - Reference for a preliminary ruling: Cour d'appel de Paris - France. - Case 56-65. Available at
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61965J0056:EN:HTML visited on
18/8/2011. For this requirement to be fulfilled, it must be possible to foresees with a sufficient degree
of probability on the bases of a set of objective factors of law or of fact that the agreement in question
may have an influence, direct or indirect, actual or potential, on the pattern of trade between member
states.

(78) Commission Notice — Guidelines on the effect on trade concept contained in Articles 81 and 82
of the Treaty (Text with EEA relevance). OJ C 101, 27.4.2004, p. 81-96. Available at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:52004XC0427(06):EN:NOT  visited
on 16/10/2013.
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(80) Judgment of the Court (Fifth Chamber) of 31 March 1993. - A. Ahlstrom Osakeyhtio
and others v Commission of the European Communities. - Concerted practices between
undertakings established in non-member countries affecting selling prices to purchasers
established in the Community. - Joined cases C-89/85, C-104/85, C-114/85, C-116/85, C-
117/85 and C-125/85 to C-129/85.
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(81) For more details, see: M.Dabbah, The Internationalization of Antitrust Policy (5th Lexis
Nexis Butterworths: London 2003) chapter 12; F Jenny, Competition Law and Policy:
Global Governance Issues (2003) 26 world competition 609.

(82) Judgment of the Court (Fifth Chamber) of 31 March 1993. - A. Ahlstrom Osakevhtid
and others v Commission of the European Communities. - Concerted practices between
undertakings established in non-member countries affecting selling prices to purchasers
established in the Community. - Joined cases C-89/85, C-104/85, C-114/85, C-116/85, C-
117/85 and C-125/85 to C-129/85.

(83) The guidelines spell out a rule indicating when agreements are in general unlikely to be
capable of appreciably affecting trade between EU countries. They are not intended to be
exhaustive. The aim is to set out the methodology for the application of the effect on trade
concept and to provide guidance on its application in frequently occurring situations.
Although not binding on them, these guidelines also intend to give guidance to
the courts and authorities of the EU countries in their application of the effect on trade
concept contained in Articles 101 and 102 TFEU.

[o 55 2] [Y VT ST oaVEFA 02— ol s cpoldll sbal]

Published by Scholarworks@UAEU, 2016

29


http://europa.eu/legislation_summaries/competition/firms/l26110_en.htm
http://europa.eu/legislation_summaries/competition/firms/l26109_en.htm

Journal Sharia and Law, Vol. 2016, No. 68 [2016], Art. 8

[ sV SN 2301 e (V2 1) 53l) ad b 5 dbliald 3l) &y londl LY ]

J2 52V Gl sda Jas 3 S Lo 5,08y ool g - e 3N
Y 55 (5 g do JLall e Jondl s 5 3 2 5l (e 28, 0. ol
AYIs 532 B35 pde (] et LS las e Il e (0 V) 83Ul o
“1dl- 3 el

oLVl a Ll S —glasVl g mll Bl dam G SIS
g2 5o LA ol LS dad | Jlan] 0 (7.0) guas ¥ o]l 2 —dnozs
ROPS|

bl dlsal o3 dad saas VT 2 28Y1 S A & -0
ol 1 e 33tz 55 0 O seke (€+) L

gl &8sl Ll (gdas VT g Bl I SLBLEN! D § -
“. 555 0 geke (£0) Y1 (gl

de posade ST gl Bl 055 o) by 2l el dl ol e
sda O, LUl el g3 ae s pde QW sLaeV1 sl oy 3l
48z L 31 1" the minimum rule" "sae Wl Goad SsY1 k1" Ul UL

Op Blae Lulys (g pall sLas¥l Y1 ddlSe s Ludll Bl (o3l bl ooal ) ez (AD)
.\OV(Y"Qﬂi@‘)b)éﬁY\jé}A|MJJﬂ\

(85) M Sendrowicz, New competition law in Poland - much doné¢ but still some changes
desirable to attain a market-focused legislation (2007) 28-8 European Commercial Law
Review Journal 468.

(86) The Commission holds the view that in principle agreements are not capable of
appreciably affecting trade between Member States when the following cumulative
conditions are met:

(a) The aggregate market share of the parties on any relevant market within the Community
affected by the agreement does not exceed 5 %, and

(b) In the case of horizontal agreements, the aggregate annual Community turnover of the
undertakings concerned(39) in the products covered by the agreement does not exceed 40
million euro. In the case of agreements concerning the joint buying of products the relevant
turnover shall be the parties' combined purchases of the products covered by the agreement.
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(87) Judgment of the Court of 9 July 1969. Franz Vélk v S.P.R.L. Ets J. Vervaecke. Reference for a
preliminary ruling: Oberlandesgericht Miinchen - Germany. Case 5-69. Avialable at:
http://eur-lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod! CELEXnumdoc&lg=en&numdoc=61969J0005 visited on
9/2/2013.

(88) For more details, see: Alina Kacsorowska, Ibid 804.

(89) See: Miguel de la Mano, For the Customer’s Sake: The Competitive Effects of
Efficiencies in European Merger Control, Enterprise paper 11 (Enterprise Directorate-
general, 2002) 186.
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(90) C-125/07 P - Erste Group Bank and Others v Commission. Available at:
http://curia.europa.eu/juris/liste.jsf?language=en&num=C-125/07 visited on 12/10/2012.
Ll Sluldl Sl dgne dioden i) 3.....59)5\ LUl Ba el o ede al 3 (4))
o2 YN dil ol ondans) ((ule) odadll
(92) Case T-148/89 Tréfilunion v Comm1ss1on [1995] ECR 1I- 1863, paragraph 109. ~
(93) Para (136): Before any examination of the parties' arguments as to whether the
Commission's analysis as regards restrictions of competition was correct, it must be borne in
mind that in assessing an agreement under Article 85(1) of the Treaty (now article 101),
account should be taken of the actual conditions in which it functions, in particular the

(sl ol ol oY Al - L1 25]

https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2016/iss68/8

32


http://curia.europa.eu/juris/liste.jsf?language=en&num=C-125/07

[Cla> LS, .5 5 ,old 5 5es.5]

IV g cidliald Wl BB SIAl oIS 20l O gab (3 ol dis”
Gah B g g ge LU by 2 e (s3SI Gadl lzeY) e
=l e G gdl e Ll od 3 getasl L5 ( BBV 2 Load ] 5T dalol
Ol wad Lo (el i) o Y endn | L (@l BN g0 40
Ml BUL e 8 ol 51 ¢ gl pLusl
m.w.ZS BIFERERY Lfr)\ oLy - ol Canall e O 5K ¢ G ‘:g
) U2 el 6 e s, Lgre Gdl L sl G1BY Gy ) Y]
Ao 0l 05 o ¢ Jamdl § ol Hia Slas e 8345 05 (505
S UL SN ) W pa g 3 S o 5S40 el &S Lo
oda oo 3 o5l 5% 8 Lgle Ol Al JLS) Oles d) Gugnw s B 5l
Gt Slaaly Sl e G sl G oSl a5, L YU
o oSl il e BLEYI OIS 2o W) o do -G god) Embls
ey | paes o) padll gl 83 o oL, Y1 Lo BLEYI D e dgr
Bl i o 5kl I s 6 A Er e Bl G el B
Sl 2 e €1 11D B30 5 ks 2y DU 0k a4l 5
ol eda e &I 5,200 3 5,0 g1 sl NIy Y1 8R4 (35,100 ad
pladl (3 28Ul 0535 &by 1 3 o e sl Bl Lo cp sl a5
ol X, o>k “0.(Television Per Satellite) § g2l 4n2all (3 (1444)

economic context in which the undertakings operate, the products or services covered by the
agreement and the actual structure of the market concerned, unless it is an agreement
containing obvious restrictions of competition such as price-fixing, market-sharing or the
control of outlets. Joined cases T-374/94, T-375/94, T-384/94 and T-388/94. European Court
reports 1998 Page II-03141 . See also: judgments in Delimitis, cited above, Gottrup-Klim,
cited above, paragraph 31, Case C-399/93.

(94) COMMISSION DECISION of 3 March 1999 relating to a proceeding pursuant to
Article 85 of the EC Treaty (Case No 1V/36.237 % TPS), (notified under document number
C(1999) 387, available at:
http://eur-lex.europa.eu/LexUriServ/site/en/0j/1999/1_090/1_09019990402en00060022.pdf
visited on 16/9/2011.
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(95) Para (135): Far from eliminating competition, the TPS agreements are pro-competitive.
Development of the pay-TV market has been strongly stimulated, particularly through the
emergence of keen competition between CanalSatellite and TPS, competition which would
not have developed between CanalSatellite and AB-Sat: as mentioned earlier, given its
programming policy AB-Sat is not in head-on competition with Canal+ and Canal- Satellite.
(96) See: O Odudu, Article (81/3), Discretion and Direct Effect (2002) European
Competition Law Review Journal 17.
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(97) Judgment of the Court of First Instance (Third Chamber) of 18 September 2001.
Métropole télévision (M6), Suez-Lyonnaise des eaux, France Télécom and Télévision
francaise 1 SA (TF1) v Commission of the European Communities. Actions for annulment -
Competition - Pay television - Joint venture - Article 85 of the EC Treaty (now Article 81
EC) - Article 85(1) of the Treaty - Negative clearance - Ancillary restrictions - Rule of
reason - Article 85(3) of the Treaty - Exemption decision - Duration.

Case T-112/99. European Court reports 2001 Page I1-02459, available at: http://eur-
lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod! CELEXnumdoc&lg=en&numd

0c=61999A0112 visited on 15/10/2011.

(98) Para (76) Those judgments cannot, however, be interpreted as establishing the existence
of a rule of reason in Community competition law. They are, rather, part of a broader trend in
the case-law acording to which it is not necessary to hold, wholly abstractly and without
drawing any distinction, that any agreement restricting the freedom of action of one or more
of the parties is necessarily caught by the prohibition laid down in Article 85(1) of the
Treaty.

(99) Para (75): It is true that in a number of judgments the Court of Justice and the Court of
First Instance have favoured a more flexible interpretation of the prohibition laid down in
Article 85(1) of the Treaty.

(100) Para (76): In assessing the applicability of Article 85(1) to an agreement, account
should be taken of the actual conditions in which it functions, in particular the economic
context in which the undertakings operate, the products or services covered by the agreement
and the actual structure of the market concerned.
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(101) Judgment of the Court (Fourth Chamber) of 14 December 1983. Société de Vente de
Ciments et Bétons de I'Est SA v Kerpen & Kerpen GmbH und Co. KG. Reference for a
preliminary ruling: Oberlandesgericht Saarbriicken - Germany. Competition - Compatibility
with Article 85 of the EEC Treaty of a contract made between two undertakings. Case
319/82. Available at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61982J0319:EN:NOT  visited on
15/7/2013
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(102) Judgment of the Court of 1 February 1978. Miller International Schallplatten GmbH v
Commission of the European Communities. Case 19/77. Available at:  http://eur-
lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod! CELEXnumdoc&lg=en&numd
0c=61977J0019 visited on 15/6/2013.
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(103) J. Bourgeois and J. Bocken, Guidelines on the Application of Article (81/3) of the EC
Treaty, or How to Restrict a Restriction (2005) 32 Legal Issues of Economic Integration
Journal 32.
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(105) Communication from the Commission - Notice - Guidelines on the application of
Article 81(3) of the Treaty, Official Journal C 101, 27.04.2004, p. 97-118

(106) P. Nicolaides, The Balancing Myth: the Economics of article (81/1) and (3) (2005) 32
Legal Issues of Economic Integration Journal 123.
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(107) Case 19/77. Judgment of the Court of 1 February 1978. Miller International
Schallplatten GmbH v Commission of the European Communities. Available at: http://eur-
lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod! CELEXnumdoc&lg=en&numd
0c=61977J0019 visited on 16/9/2013.

(108) Case 161/84. Judgment of the Court of 28 January 1986. Pronuptia de Paris GmbH v
Pronuptia de Paris Irmgard Schillgallis. Available at: http://eur-
lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod! CELEXnumdoc&lg=en&numd
0c=61984j0161 visited on 5/10/2013.
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(109) Judgment of the Court of 1 February 1978. Miller International Schallplatten GmbH v
Commission of the European Communities. Case 19/77. Available at:  http://eur-
lex.europa.eu/smartapi/cgi/sga_doc?smartapi!celexplus!prod! CELEXnumdoc&lg=en&numd
0c=61977J0019 visited on 15/6/2013.

(110) Case 27/87. Available at:
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61987CC0027:EN:HTML
visited on 12/2/2014.

(111) 72/474/CEE: Décision de la Commission, du 22 décembre 1972, relative a une
procédure d'application de l'article 85 du traité CEE (1V/243, 244, 245 - Cimbel) (Les textes
en langues frangaise et néerlandaise sont les seuls faisant foi) / (OJ L 303, 31.12.1972, p. 24—
40).
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(112) Case 96/82. Judgment of the Court of 8 November 1983. - NV IAZ International
Belgium and others v Commission of the European Communities. - Competition law -
ANSEAU-NAVEWA conformity label. - Joined cases 96-102, 104, 105, 108 and
110/82. Available at: http://eur-
lex.europa.eu/LexUriServ/LexUriServ.do?uri=CELEX:61982J0096:EN:HTML visited on
22/7/2013.
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