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(1) E. Brandl, and H. Bunger, op. cit., p. 4-5.
(2) ). May & E. Daly, op. cit,, p.13.

[l ol ol LY sl =y 31 245]

https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2017/iss70/9



[J-X{&‘-L:.QB#T 23]

e o sSH O LS s &y gl Gkt I3 G o el )l sy Gl
J5Z s g 5ol e sl O adl 3 i)y s 51 (LWL G sl
B8 OB @Sl (] 5 2elll G Gkl I ele daay &) gl o 5uadl
Gaikl Ll 3 Lo Sl Las b Lol Lol lad DIl ) s el
By 3 g4 Cé)ycd)ﬂ\yJiM\é¢L.éﬁ\Q§fd,U5Jq-T&a oy sl
GH e oSG o5 a8 DL me (o b seld) G A 45 0 ] Ao
oo 6 AN gy el gl o e § o 5 G o S5 o
0 W[ PR JCSE B R PR 2S00 [ B R PRE{ WA DE B2 AU+ BRI

255 55 AV B o slzely SLAR Ly S EAY 5 a5 L Lo sl
sLadll 5o Juadll 3 & Jsls O pu LB izl @ gLl GAL GIeY!
W sl (3 2 m b B U o I (0 B2l 3 G Bl (6 g
A Jon o o S (6 5lani¥1 o) O 51 U 53 G (5 sl Ll b L
3 S smndl sladll i ge Lol 3 Jslss cdidly |idasly susll LY )
s Wlals LU, L b JBU o o g S5 &5 05 dolail
1Y sl e 3 Lol eladll (a5 L 5 e eIl e

JoY) ol
%5)‘9:..0..0\ £Ladll 48 4o
é}:lariwfl.d‘ RpY ] CLE.SJ.GL)SL&N Jsdl 4

o Syl (abd\ O dss @ ol cladll LB g e il
Lol B o Q)Y 5T o s O Lo oty 48 cdd) (3 (g il G g S
s or ke il )y By cadad 1 Bd) 55 s U (g 55
Dol Ly &, il G ol smad) Bl DS G Zeaill Jpl
PV QI I e el Il I3 J s O gon s ey 5!

£YY

Published by Scholarworks@UAEU, 2017



Journal Sharia and Law, Vol. 2017, No. 70 [2017], Art. 9

[9%‘&%3&'3@\&\5)\3|@{@|é :J.L'\&l_uj.wé]

Ja¥I Il
%M‘b‘.ﬁ‘@d}éé&%‘dﬁ

J33 50 e o5kl el 0NN Jps guo] Lajlaels bl & g5 s
JUGARTRE ok o‘yq};j‘u@u;mjwv\,ujmuy\dmw\
S Aol sl e IS Corly e ey sis G i) o adl I e Sl
de Lo sladll ol slael I e iy de ) Ll sy Gt
Gl oY1 e ol eddl B Lle ol dndl e 0L G e
G s ) Lol (5 gl L2l damy &g JoT bl &g dne ]
Ao 5 15O By G G Jotd il et LA 35,3l (g 5 gl

G GHL o sl Sl e L dsladll 551 cdle 4B (05 e
G AUS T e dxdl i 62V L) sl 0L G s> cndieianl 5 2
M e pmws o ¥ Sl laSS gl sLdl (8 Gl ol a5 il (354
ay gl Sl e pased Gl 0l 552 Y gVl el e aa sl
o g3 4l Bl o 5 M0 S L A1 el 2D s V) i)
e &y 3 G Jo]
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sLadl ] ¢ 2eldl 5,5 15 1] <3 5] <*Union of India Thirumulkpad v.
s Gom 2l S SIS poad Blats doeS il el Ll o]

4...\.‘_” Otuesely @La:- ‘_ﬂ duu ui 4.‘3..\_” uL:. ey 4l uL:. LS"U'Q'” )}Z.w.,\_” R (i) ¢A Balll ol (V‘)
Al yiglaty Bles il 3 @ pblse e o (1) oA Bl @ Agal] 2l Blilly wllal) e Llaxlly
) S LsEIL 481,01 3y9,40 e Sliad dpll bLA_’XJlj)LQ’X‘j Sl dly bl ells 3 Loy daglall
(4) The Supreme Court of India was one of the first to find that a “right to life” embeds a right to a quality
environment that is before it recognized expressly by it's constitution Bandhua Mukti Morcha v. Union of
India, (1984) 3 S.C.C. 161 in SHELTON & KISS, supra note 158, at 8; Charan Lal Sahu v. Union of India, AI.R.
1990 5.C. 1480 in SHELTON & KISS, supra note 158, at 8.
(5) In 1991, the Indian Supreme Court interpreted the right to life guaranteed by Article 21 of the Constitution
to include the right to a clean environment. In Subash Kumar v. Bihar, the Court observed that a fundamental
right to life ‘includes the right of enjoyment of pollution- free water and air for full enjoyment of life’. T.
Hayward, op. cit, Chapter 6.
(6) T.N. Godavarman Thirumulkpad Vs. Union of India & Ors [1997] INSC 240 (4 March 1997).

[l ol ol LY sl =y 31 245]

Y'Y

https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2017/iss70/9



[J-X{&‘-L:.QBJ?GT 23]

el slod) we 2 Y b3 ga Ladde &y G O el alaY1 ol
.<V>313UMML§T&)¢>ZJL>L}L§>L§T&¢)UO&W

Ldlae doexS el 08 Labl Wl &Sl o oLl 10 1 OF a8
s B 3 4 0L Sle! ] el A1 Esladll plS-Y1 e sie -5
1V el e 35 il B Ol G oo Ty Y e 5 58

G~ Jl Kendra &.ds 3 4l G Ul Sl ol (VAAO ol &8
de 550 A bVl e sl ds Ol does Bty 3 Jrendl G o prldl
A b el Rsslis 5T 5,LaY1 055 S5 ¢ 414KV 0313
15 Gl (3 G dxl sl G BMe s O Ao (V440 ple (35 }
Charan Lal v. Union of 428 (3 bl Wadl eSSl 13 0 i) 0 L O 20

Bhopal "JU " 056 sl am dswdd Lgasl o 52 (3 S35 dIndia
wAct

-

Subhash Kumar V. &.28 3 L4l 3 Wall Ll o) 5 (1440 ole 4
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(7) ChiefJustice B.N. Kirpal, Supreme Court of India It should be recognized that a healthy environment s a sina
qua non condition for life itself and that no right could be exercised in a deeply altered environment B.N. Kirpal,
Chief Justice, Supreme Court of India, M.C. Bhandari Memorial Lecture: Environmental Justice in India (2002), in
(2002) 7 S.C.C. 1, available at http://www.ebc-india.com/lawyer/ articles/2002v7a1.htm.

(8) In the 1985 case of Kendra the Indian Supreme Court had alluded to the right of people to live in [a] healthy
environment with minimal disturbance of [the] ecological balance’, but without however discussing the source
of this right. (1985) 2 SCC 431.

(9) In 1990, ‘the link between environmental quality and the right to life was made explicit by a constitutional
bench of the Supreme Court in Charan Lal v. Union of India, reviewing the constitutional validity of the Bhopal
Act’.

(10) In Subhash Kumar v. State of Bihar4 the Court observed that: (SCC p. 604, para 7) "Right to live is a
fundamental right under Article 21 of the Constitution and it includes the right of enjoyment of pollution-free
water and air for full enjoyment of life. If anything endangers or impairs that quality of life in derogation of laws,
a citizen has the right to have recourse to Article 32 of the Constitution....".(1991) 1 SCC 598.
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(11) Subhash Kumar v. State of Bihar, A.I.R. 1991 S.C. 420, in UNEP SUMMARIES, supra note 220, at 104.

(12) In M.C. Mehta v. Union of India, the Court ordered the tanneries to shut down unless effluent was first
subjected to pretreatment processes approved by the governing environmental agency: “Closure of tanneries
may bring unemployment [and] loss of revenue, but life, health and ecology have greater importance to the
people. M.C. Mehta v. Union of India, (1987) 4 S.C.C. 463; see also Charan Lal Sahu v. Union of India, A.l.R.
1990 S.C. 1480 (interpreting the right to life guaranteed by Article 21 of the Constitution to include the right to
a wholesome environment).
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(13) In the 1994 case of Dr. M. Farooque v. Bangladesh, the Supreme Court agreed with the argument of the
petitioner that the constitutional ‘right to life’ extends to include the right to a safe and healthy environment. 't
encompasses within its ambit, the protection and preservation of environment, ecological balance free from
pollution of air and water, sanitation without which life can hardly be enjoyed”. Mohiuddin Farooque v.
Bangladesh, 48 Dir 1996.

(14) The Supreme Court of Pakistan has held that environmental rights are embedded within that country’s
constitutional “right to life.” In In re: Human Rights Case (Environment Pollution in Balochistan), the Court took
judicial notice of a newspaper report that, “business tycoons are making attempts to purchase coastal area of
Balochistan and convert it into dumping ground” for nuclear and highly hazardous waste. The Court ordered
the agency charged with implementing environmental laws in the area to monitor land allocations in the
affected area and forbid such use. Human Rights Case No. 31-K/92(Q), P.L.D. 1994 S. C. 102,1992.
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(15) ). Sax, the public trust doctrine in natural resources law; effective judicial intervention, 68 Mich. L.Rev. 471,
477 (1970).
Sgmdl Ao Aplae Aulyy - A4l Ggaxll Ajgriwd) BLlexdl Goliddl deme ady s (3 4] Hliw
AYV o o ST o Mg.Q%MUQMJ@anMS4ﬂumybmwun
;L‘>~ ‘5.\.‘\ The Prlnaple of due process LML WLLU [y ‘_9.;.» B)jﬂ dl <La.aJl ua.a_\ e A5 (\'\)
4.0.0.” Y uul_'x_” _Ug t5)-, Laﬁj b J.p.a.: 6*‘-”3 4.4.\34.4 ELn g J;a_n &= ‘5)‘9.‘.59.\_” bﬂYl J:-l
el daylaiey Wles ollogs Jass Hly Sl 3 &=l Jie ey 4.,)54.&4_11 wegadl e .sl.a_;_c‘zll
UA)A:_E- E)'“j u.uL'xJ\ Jaaaddly Maze¥l sasall g_:L‘ZI}U uia.. 4.\[3 R ¢ caddl gjs.a_‘:d\ L‘,Las_' 6‘-”
x2d U8y «lda | May &E. Daly, op. cit, p.11. Auig]! d}a_'zpu L ygiall daally Bl Suadl )?M.\_H
The principle of Lud¥l Gsd> (S 7z Lei¥! Ty cdya Lo 1 oLl o) J (4l ope 51 il

[l ol ol LY sl =y 31 245]

A

https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2017/iss70/9



[J-X{&‘-L:.QBJ?GT 23]

¢ sl SNy olaaladl s S o dodadl ) 5o 5 ¢S5 oY 5ol
O] Jan dens 5 &asMo By 2,4l e 8 dlis 18 55 le 55 a2y L5 2|
1ol o) LY ke s ol 53l (5 g Ol S L e
S oadd Dsle S il W SpeVl e a1 0T Y e Bias
ol UYL 5l ] G 2l B 3,1 G Sl
de ol i (SN sl s ] sl J1 s g maned S Y
bl el 8 VATl e G U3

ons e oy b SV 2 s 15 e ) 23 05 U5 s
G gl Banall plo] 22T 135 50 515 OF e sl LY I G LY I
GOl o 5b 5l GAL dl o s o sl b Rl i)l @ G e
G s Y5 V)5 il A e il s LY 5 o Lo 50
95 NG e

éé&-\&b\faﬂ\uﬁuswdﬂhag‘yj)\dwé@m}
- Self  executive & giwddl o sadd Gl Al & ks e

OSay w>loll 3=l (L8 Tadl el Ba gy (Aaidle Ay G el Gy Bl eSS interdependency
d@\»\@;:@&lu\)mu J"X‘Jé‘jwu&ﬁ"u"ﬁ‘)"d’u‘ ;)}diw-!ul
iS5 lms¥l el a4 REY| LA}@ 62]‘ lHLQJ LQ,- dju_U 4;[51[5 Logall @l doeie 4l Ll @ Sga3
)-#ULA-L‘J'LC M‘ |.A.m 4.0.0_“ uA ua.:.;.” LA.'l Y gdw‘ ol 35 M‘ d}g_’x_j‘ 4.’)5.4.#:..\.’ d‘J\LY|
M a..\z;.U g_'l.,‘z’j_ﬂ )}M.} @ JjJ.“ ‘_,L«.'}(l Ssd u}.'LaJ The prlnuple of |nd|rect |ncorp0rat|on
LQJ 4.&\.!4.;1‘ 4_;15.@_15 d}.n_'z]l u.a 4.'53 Mjm)ﬁy Lm)l.u_cl_s mS.DAIl b..\le‘ uLYjﬂ Jj..\.‘ UL»‘..\.“ dUa.A_H
dlju.‘z’\ eLS.l)A}N 4»552)| L(re uaﬁ).: @.H L]l 3 Lu_w}(j A ul:.‘..x_ﬂ u}.La_H Syl o ‘_,S.A.. 6Jl3
QL‘.‘«J\ ‘_g _Ugj @I@Jl uyl.a_n d.u]a_'jjuw_‘j 4.:.:-5_:..‘ MLuj iu\j 4.L&.wj _uu <La.a_” u.a 6‘)—” _U._\J
Logiwdy BlAN § elSa 6.).” 3 Gaadl dasll e ol U3 s_a_nJij T. Hayward op cit,, p. 205.
gl 3 Lele ol crany (I Bzl 450 S Y Ll cad 3] (Bgand! ells
J. May&E Daly, op. cit., p.11.
adl § 3=l &gy AlAeM ‘_5_.)421 oozmiesl ils e paddl el of Al 4aall oA cad (\Y)
4.4}5:2,”3 Adhuga!l Aol IS oy 48Mall I 67-)_.)9}” 435> ‘3‘93
Ibid., p. 25.

(18) lllionois, Howaii, Calfornia, Florida, Massachusetts, Montana, Pennsyvania, Rhode Island and Virginia.
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(19) C. Simeone, The necessity and possibilities of constitutional environmental rights, Master of
environmental, University of Pennsylvania, 2006, p. 22.

(20) ). May & E. Daly, op. cit,, p. 15.

(21) The Commerce Clause is an enumerated power listed in the united states constitution (Article 1, section 8,
clause 3). The clause states that the united states congress shall have power "to regulate commerce with foreign
nations, and among the several states, and with the Indian Tribes".
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(23) ). L. Fernandez, op. cit., p. 346.
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(24) United States Viking, 2009 WL 940600 D. Idaho April 6, 2009.
,United States Environmental Protection Agency (USEPA) suseill cb¥oll 8 &udl le> @Ky pxal (Yo)
LoS> e Wdtue A 2y Bamill Sl¥ell 3 Glud¥l dximy ! 4.»L4.> Jl=e @ sl as ]l
Floo 4:)\41 i) bLelT lay caglsell Wlss day (ols das e L@Lul 53S0y il Yl
e 2ly eldg VY. tawas ¥ 3 Lele Ayl HBY dxtlaag Al Heau M\)Lw.u}(\ dawlg clalal
Ladas UKy (Lady Aasey puas 6-‘-” (Adasad! Al u'“-’)) OguuSs 3Lad, ‘_S.p.dl u,w)_ll sl
Ll UKy Lol O'UQ(‘Y (M)_‘«Jj\ alalud)) LS-' S w)_w_ajﬂl 458lga day Liass l)a\ Lf)..\.‘a‘ 4.l.a_uu
Godaws bléd yals “-')‘ Y1 Aeagdassl! aﬂa}(l asl adl Lles Mlsjjwu l}}mj}’\f Sy sl
L(‘J @—‘«J ubmf&—uﬁ Mjs.xﬂ u_uL‘> u.a ‘Lu‘.;ajj‘ ML) 4.»\3).‘ 4.:.4al_'> u;; u\ 033 4.‘3.,\.” (“*“L'
5.4.4.“ Glb 4 el L@L@ dylon Jurw & é}\A}” w)mji_ﬂ L(‘.zm.rj
"An |ndependent regulatory (agency) is a body with its own powers and responsibilities given under public law,
which is organizationally separated from ministries and is neither directly elected nor managed by elected
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officials...". See: M. Thatcher, Regulation after delegation: independent regulatory agencies in Europe, Journal of
European public policy, Volume 9, Issue 6, 2002, p 956; See also: www‘epa‘gov/.
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(26) Tacobson V. Com of Massachustetts, 197 V.S.M. (1905) Arqued December 6, 1904, Decided February 20,
1905.

(27) JACOBSON v. COM. OF MASSACHUSETTS, 197 U.S. 11 (1905) 197 U.S. 11 HENNING JACOBSON, PIff.
in Err, v.. COMMONWEALTH OF MASSACHUSETTS. No. 70. Argued December 6, 1904. Decided February
20, 1905.
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(28) The Revised Laws of that Common Wealth, chap. 75, 137.
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(29) General Electric Co. V. Tackson, 610 F.  3d 110 (D. C. Cir. 2010), affirming 595 F. supp. 2d 8 (D.D.C. 2009).
United States Supreme Court ORDER LIST 06/06/11, (2011).No. 060611.
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(31) C. Simeone, op. cit. p. 22.
(32) ). Sax, op. cit. p. 47 .
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(33)). May & E. Daly, op. cit.,, p.70.
(34) Ibid., p.41.
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(35) C. Miller, environmental rights critical perspectives, Rutledge, 1998, pp. 13- 14.
(36) T. Hayward, op. cit, p. 130.
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(37) W. Howarth, Environmental human rights and parliamentary democracy, Journal of environmental Law,
2002, p 388.
(38) Sea: article 3(2) of the European Communities Act 1972.
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(40) T. Hayward, op. cit, p. 125.

(41) Ibid.,p. 113.
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(42) T. Hayward, op. cit., p. 126.
(43) Budden v. BP Oil (1980) 124 Sol Jo. 376.
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(44) The Court of Appeal’s reason for dismissing the action was that an injunction forbidding sthe addition of
lead compounds to petrol would in effect nullify the statutory emission limit then in force.
(45) Rylands v. Fletcher (1866) L.R. 1 Ex. 265, affirmed (1868) L.R. 3 H.L. 330.
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(46) Cambridge Water Co. Ltd v. Eastern Counties Leather plc [1994] 1 All ER 53.
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(48) C. Starck, State duties of protection and fundamental rights, Potchefstroom Electronic Law Journal,
Potchefstroomse Elektroniese Regsblad, Vol 3, No 1, 2000, p.3.

(49) Cons. Const,, 25 juillet 1979, DC no 79 — 105, Rec, P. 33. El voir les quondes decisions du conseil
constitutionnel, op.cit,no 27,p. 366 ets.

(50) Cons. Const,, 19 Jan vier 1999, DC no 94 — 359, Rec., p. 176.

(51) F. Melin et ). Pini, Constitution et droit de L'environnement, Juris Classeur environnement, Constitution et
droit de L'environnement, Juris Classeur environnement, n°62, Fascicule, 152,1997. p.101.
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(53) En ce sense voir, F. Luchaire, op. cit., p. 33.
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(54) Cons Const., 17 Juillet 1985, DC no 85 — 189, Rec., p. 49. Le conseil déclare que: "Considérant que les
auteurs de la saisine soutiennent que les dispositions de L'article L. 111 — 5 — 2 introduit dans le code de
L'urbanisme par L'article 13 de la loi examinée méconnaissent les garanties données a la propriété par les
articles 2 et 17 de la Déclaration des droits de L'Homme et deu citoyen, le princier d' égalité et la compétence
réservée au législateur par L'article 34 de la constitution.

En ce qui concerne le moyen tire de la violation des articles 2 et 5 de la Déclaration des Droits de L'Homme et de
citoyen de 1789; Considérant qu'aux tremes de L'article 17 de la Déclaration de 1789: "La propriété étant un
droit inviolable et sacre, nul ne peut en étre prive, si ce n'est lorsque la nécessite publique, Légalement
constatée. L'exige évidemment, et sous la condition d'une Juste et préalable indemnité; Considérant que la loi
critiquée n'a ni pour objet ni pour effet d'entrainer la privation du droit de propriété; que, des lors elle n'entre
pas dans le champ d'application de L'article 17 de la Déclaration de 1789; considérant que le principe d'égalité
ne fait pas obstacle a ce qu' a des situations différentes soient appliquées de régles différentes; qui ne peut étre
assurée qu'a partir d'appréciations concrétes, confier sa mise en deuvre a des autorités.
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(55) Cons. Const. 27 décembre 2002, Dc No 2002 — 404, Rec, p. 583. Dans cette décision, Le conseil décide que
"Considérant que us députes requérants souténement que, par les exceptions qu'elle comporte, la nouvelle taxe
serait cortraire au principe d'égalité; qu'ils contestent en particulier L'exonération accordée aux journaux
gratuits de contestant en articulier L'exonération accordée aux journaux gratuits de petites annonces; qu'en
outré, seion eux, le législateur n'avérait pas épuise sa compétence; considérant qu'il est loisible au législateur,
dans le but d'intérét generd qui s'attouche a la protection de L'environnement de faire prendre en charge par les
personnes mettant des imprimes a la disposition du public ce count de collecte et de recycloge de soits
imprimes; que, toutefois, en prévoyant, comme il 'a fait en l'espéce, d'excture du champ d'activation de l'article
88 un grand nombre d'imprimes susceptibles d'accroitre le volume des déchets, le législateur a Institute une
différence de traitement sans rapport direct avec l'objectif qu'il s'était assigne' qu'il s'ensuit que l'article 88
méconnait le principe d'agilité". Et voir également le décision no 2000 — 441 due 28 décembre 2000, Rec., p.
2001.

(56) M.-A. Cohendet et B. Mathieu, La charte et Je conseil constitutionnel Point de vue, La charte
constitutionnelle de I'environnement en vigueur, Societe frangaise pour le droit de I'environnement, Revue
juridique de I'environnement, no spécial, 2005, p. 131.

(57) Germany, Federal Republic, Il, Article 20a: "Mindful also of its responsibility toward future generations, the
State protects also the natural bases of life and the animals within the framework of the constitutional order by
legislation, and in accordance with law and justice, by executive and judicial power.".
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(58) C.Starck, op. cit,, p.20.

(59) The Federal Constitutional Court derives the function of the state in protecting human life directly from
article 2 11 1. In addition, it relies on the guarantee of human dignity in article 112.

(60) C. Starck., op. cit., p.19.

(61) “(2)Every person shall have the right to life and physical integrity. Freedom of the person shall be
inviolable. These rights may be interfered with only pursuant to a law”. Basic Law for the Federal Republic of
Germany (Grundgesetz, GG) Of 1949.
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(62) “(1) Human dignity shall be inviolable. To respect and protect it shall be the duty of all state authority”.
Basic Law for the Federal Republic of Germany (Grundgesetz, GG) Of 1949.

(63) C. Starck, op. cit ., p.20.
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(64) Ibid., p.20.
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(65) Kalkar Case 1 (1978) BVerfGE 49, 89.
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(67) Constitutional sing Environmental protection in the European Union, General winter, professor of public
and European Law, Director, Research unit for European Environmental Law, University of Bremen, p. 11, index
40.

(68) D. P. Kommers, The constitutional jurisprudence of the Federal Republic of Germany, 2 ed. Duke

University press books, 1997, p.139.
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(69) Constitutional sing environmental protection in the European Union, General winter, professor of public
and European Law, Director, Research unit for European Environmental Law, University of Bremen, p. 11, index
40.
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(70) Article 130/ r (1—4) of Treaty of Rome 1957, as amended by the Single European Act signed in 1986 and
by the Treaty on European Union signed at Maastricht on 7 February 1992.
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(72) The Report of the United Nations Conference on the Human Environment, 5—16 June 1972 (1973, New

York) (UN doc A/Conf. 48/14/ Rev.1).
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(73) Under s.3(2) of the European Communities Act 1972, courts in the UK are obliged to consider any relevant
case law of the European Court. But notwithstanding this obligation, there remains a wide discretion which
members of the English bench can use to resist what they might consider to be alien influences, inimical to legal
certainty, if not to the proper development of English environmental law.

(74) Costa v ENEL 6/64 [1964] ECR 585 Flaminio Costa v ENEL [1964] ECR 585 (6/64) was a landmark decision
of the European Court of Justice which established the supremacy of European Union law over the laws of its
member states.

(75) C. Miller, op. cit., p. 28.
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(76) Internationale Handelsgesellschaft 11/70 [1970] ECR 1125.
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L. Krdmer, The implementation of Community environmental directives within member states: some
implications of the direct effect, Oxford Journals Law, Journal of Environmental Law, Volume3, Issue1, 1991, p.
39.
(78) Case C—26/62 Van Gend en Loos v. Nederlandse Administratie der Belastingen [1963] ECR 1.
(79) In Van Gend, a case concerned with Article 12 (fiscal barriers to free trade) of the Treaty of Rome, the
European Court held that Community law amounted to a new legal order [in which] independently of the
legislation of Member States, Community law...not only imposes obligations on individuals but is also intended
to confer upon them rights which become part of their legal heritage.
(80) The status of ‘direct effect’ was strengthened with the Ratti case, which introduced an argument: a Member
State which has not adopted the implementing measures required by the directive in the prescribed periods
may not rely, as against individuals, on its own failure to perform the obligation which the directive entails.

[l ol ol LY sl =y 31 245]

¢ve

https://scholarworks.uaeu.ac.ae/sharia_and_law/vol2017/iss70/9

46


http://services.oxfordjournals.org/cgi/tslogin?url=http%3A%2F%2Fwww.oxfordjournals.org
http://www.oxfordjournals.org/subject/law/
http://jel.oxfordjournals.org/

[J-X{&‘-L:.QBJ?GT 23]

Jsl) b 1 oSl (3 a5V Sl 531 o mad SUL SV e 5 ol
G el Ay deadll Gl 3 LSl 65 gl N1 ey lasYl
o e 5 3he 5y pea slaeW! kbl deedl pe Jl ool 31
b9 b ) WSl § 55V ol )

OLad) S5 3 4308 Llw dmy b5 B V) Jodl BaSl 5V (oS (5
Gkt by g ulas o5 " Becker 4.3 J i gssY) Jaall L2 s
Van a8 3 — U Gl oS LSl b e el A1 s 51 G
osysV) Sler s o g U] 5 ale slaw¥l (3 5l Y1 B yase —*"Gend
s Al Sler Al o peal meas Likie al gueldl S G o3
Sl b il Ol Al el D31 By By Wby 2
lede slee ddlo (il e a2 555 I osedl el Ll
0344 (I Laaly My oJpl dgrlpe § SN S e L gl
NG skl WM s 0 guaidl

LoV Jaadl L2 13 o Dl 5o U Gl b el Bl Jle G
b iz B\ I 3 AV Sler 1 o suad SU VI L foaisd
Jaadl 282 |3 e cindl Bl 2 35,0 J5Y &kl S ol oS
Judl LS o el G (Krimer Ludwig dmad JMs e dugysYl
A GBS e o sandl (s pmall 350l o gty S35 i)Y
S s sV izl Olgar sl o gas L8 oo ol 3 A 5l G gad b il o
Y eyl Lol el 31 85y _olal (5 ) ol Lo ] s

(81) Case C—8/81, Becker v. Finanzamt Munster-Innenstadt [1982] ECR 53, [1982] | CMLR 499.

(82) Case C—26/62, Van Gend en Loos v. Nederlandse Administratie der Belastingen [1963] ECR 1.

(83) The ECJ case law, in particular the ruling in Becker, has elaborated the concept of rights originally
articulated in Van Gend and has gradually come to describe the circumstances in which direct effect may be
invoked: wherever the provisions of a directive appear, as far as their subject matter is concerned, to be
unconditional and sufficiently precise, those provisions may, in the absence of implementing measures adopted
within the prescribed period, be relied upon...in so far as the provisions define rights which individuals are able
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to assert against the State.
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(84) L. Krdmer, op., cit., p. 39.
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(85) Lopez Ostra V. spain, Application no. 16798/90 (1994) ECHR 64 (9 December 1994).
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In a judgment of 27 July 1989 the Supreme Court dismissed the appeal. The impugned decision had been
consistent with the constitutional provisions relied on, as no public official had entered the applicant's home or
attacked her physical integrity. She was in any case free to move elsewhere. The failure to obtain a licence could

only be considered in ordinary-law proceedings.
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(87) On 26 February 1990 the court ruled that the appeal was inadmissible on the ground that it was manifestly
ill-founded. It observed that the complaint based on a violation of the right to respect for private life had not
been raised in the ordinary courts as it should have been. For the rest, it held that the presence of fumes, smells
and noise did not itself amount to a breach of the right to inviolability of the home; that the refusal to order
closure of the plant could not be regarded as degrading treatment, since the applicant's life and physical
integrity had not been endangered; and that her right to choose her place of residence had not been infringed as
she had not been expelled from her home by any authority. See: Lopez Ostra V. spain, Application no.
16798/90 (1994) ECHR 64 (9 December 1994).
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(91) On 9 December 1994 the European Court of Human Rights UNANIMOUSLY )
1. Dismisses the Government's preliminary objections;
2. Holds that there has been a breach of Article 8 (art. 8) of the Convention;
3. Holds that there has been no breach of Article 3 (art. 3) of the Convention;
4. Holds that the respondent State is to pay the applicant, within three months, 4,000,000 (four million)
pesetas for damage and 1,500,000 (one million five hundred thousand) pesetas, less 9,700 (nine thousand
seven hundred) French francs to be converted into pesetas at the exchange rate applicable on the date of
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delivery of this judgment, for costs and expenses.
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(92) Hatton and others V. the United Kingdom, 36022/97 (2003) ECHR 338 (8 Tuly 2003) case Law by the
European court of Human Rights.

(93) Powell and Rayner v. The United Kingdom Cite as: Series A, Vol. 172.

(94) LCB V. UK (1999) 27 EHRR, 212.
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