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A LAW CULTURE DIAGNOSTIC

It has become increasingly clear that law isno longer (if it was ever) an autonomous discipline.
In the past 25 years, law has been theorized and re-positioned from disciplinary perspectives as
divergent as economics and literary criticiam, socio-biology and rhetoric, critica theory and
religion. Richard Sherwin’'s When Law Goes Pop: The Vanishing Line between Law and Popular
Culture followsin thistradition, exploring law from abroad contextua/socia/ political
perspective. Sherwin’s proclaimed interest is popular culture, but he writes as a cultura
diagnogtician exploring some difficult questions: What hgppens when the tiff formdity of law and
the socid indtitutions that preserve law’ s gability and legitimacy are subjected to the powerful
influences of today’s new visud mass media and its focus onimages, associative reasoning,
spontaneity, and the shaping (and deforming) of our stock of cultural stories? More particularly,
what happens as lawyers — Richard Sherwin in When Law Goes Pop refers to them throughout the
book as"savvy lawyers' — use the power of media visua images and stories (the production of
which is market driven) to shape the outcome of courtroom litigation to benefit their clients? Islaw
and our meaningful understanding of it, endangered or enlightened by the influence of popular
culture? These are the questions Richard Sherwin, Professor of Law a New Y ork Law Schooal,
addresses in amagterful, exhilarating, sometimes frustrating account of the influences of popular
culture on law and courtroom litigation.

The reader should be forewarned — Sherwin doesn’t present a systematic theory of how law
undergoes cultura change, nor is he tempted by the academic' s propensity to lay out definitions
and then shoehorn observations to fit. For example, Sherwin Ssmply ignores ongoing efforts to
distinguish (or erase) distinctions between "high culture” and "popular culture.” Some academics
and theorigts will be disappointed in the way Sherwin ignores what they take to be preiminary and
basic. Still other readers will object to the absence of empirica research findings, Sherwin doesn't



try to measure anything or report the efforts of those who have. He does, however, observe widdly,
interpret, and speculate wisdly. His method is that of a cultural diagnogtician. He doesn't say much
about law — with acapitd L — but focuses on the law practiced by lawyers who are now most
attuned to popular culture. [End page 48]

When Law Goes Pop is one of the first engaging book-length accounts of lawyering to take into
account the new narrative jurisprudence and scholarly interest in legd storytelling. Lawyers are
dorytellers, and dways have been, as Sherwin observes, but the more sgnificant point is that the
legal profession (and legal educators) are becoming more conscious of the way lawyerstel stories
and the effect of ther sorytdling (and their orientation toward it) on the fundamenta virtues we
asociate with law. And what are these virtues? Law provides a regular means of resolving disputes
by sorting through available facts (limiting the facts considered when the exclusion supports a
more "rationd" decision), reducing prejudice and bias, seeking so much of the truth (aways
elusve) o that legd decisonswill bejust.

The popular conception of lawyers today runs the gamut: lawyers are shysters and liars
(brazenly empowered by their profession to lie) and they are the culture s orators and storytellers
who help us understand and resolve the most troubling conflicts we have with each other and the
world we inhabit. One of my law-teaching colleagues, David Barnhizer (2000), recently argued
that in these diverse conceptions of lawyers we find lawyers are both "angds of light" and "princes
of darkness"" Sherwin follows Barnhizer in seeing that lawyers represent a part of our culture
worth preserving (as"angels of light") but Sherwin warns that the virtue work of lawyersisin
danger when they (and we) take up "medialogic”’ and forego "law logic."

Sherwin's When Law Goes Pop is, as | have noted, a part of alarger intellectud movement to
understand law from a cultura perspective, but oddly enough it is dso part of till another tradition
— agrowing genre in which contemporary lawyering undergoes an ethicd audit. Sherwin's
assessment of lawyer ethicsis refreshing in thet he avoids the usud literature (for example, mora
philosophy) and explores the ethics of lawyering from the standpoint of the critica polarities of
post-modernism: redlity/fiction; fact/fantasy; appearancelredity; truth/fiction (pp. x, 7, 146).
Sheawin is concerned that popular culture influences on law will result in "image- based
manipulation of irrational desire, prgudice, and popular passions' (p. 7), which will be destructive
of the virtues we associate with law.

OBSTACLESTO CULTURAL DIAGNOSTICS

There are serious obstacles to doing the kind of cultural andlysis and diagnostics that Sherwin
undertakesin When Law Goes Pop. Law culture diagnostic work is made problematic by the fact
that the world of law has not been turned upside down or revolutionized by the influence
(infection/affliction) of popular culture. Courtroom trias have never been forums reserved for
truth-telling; lawyers have dways been rhetoricians (of the classic and not so classic sort); and
jurors are not, today nor have they ever been, paragons of rationdity and objectivity who can step
out of their pregjudices and reach beyond their culturally- shaped understandings of the world (which
is of course exactly what we ask them to do). [ The classic film portrayd of ajury working through
its biases and prejudicesis 12 Angry Men (1957)]. But to say there has been no revol ution does not
mean that subtle and significant, and according to Sherwin, disturbing changes, are not taking



place. We might, with Sherwin, ask: What changes can we expect from jurors who have learned
law from images/'stories portrayed in mass media venues? (pp. 19-21, 107). Even experienced
courtroom lawyers may not as yet have tried to articulate (or adjust the way they practice law) to
the fact that jurors are now more likely to have learned about [End page 49] law and lavyers from
popular culture media than any other source. Sherwin isworking not with revolutionary upheava
so much asthekind of erratic (and subtle) change that hidesiits effects. Consequently, Sherwin's
cautionary observations are in the nature of an early warning rather than an autopsy of a socia
ingtitution on the rocks. But Sherwin's warning does, at times, take on an ominous tone, as for
example, his argument that: "[Skeptica postmodernism leads to law’ s vanishing point.” (p. 172).
But for the mogt part, Sherwin is, in hiswords, smply trying to follow (and confront), "the dien
gory lines of our time, both familiar and newly emerging.” (p. 12).

While some academic readers will lament the aosence of empirica research or research
findings, When Law Goes Pop isn't asocia science treatise and doesn't purport to be. (I suspect
thereis at present insufficient socid science research data, to do much more than provide a set of
interesting footnotes to Sherwin's culturd diagnostics.) The usud dternative to socid science
research istheory and while Sherwin’s book is theoretically sophigticated he has done an admirable
job of keeping his theory off center stage. Sherwin doesn’t eschew theory, or argue theory, so
much as he smply puts theory to interpretive use, never letting theory get the upper hand. Theory
is put to interpretive use in the form of a series of interesting case sudies, focusng on what
Sherwin calls "notorioustrias,” the courtroom tactics of "savvy lawyers,” and an andyss of films
(the documentary The Thin Blue Line, thetwo versons of Cape Fear, and Kiedowski’s Red).

Every cultura observer is dogged by fundamenta conflicts, in Sherwin's caseit isthe tension
between postmodernism’s demystification of law ('postmodern skepticism™) and the old virtues
associated with law, which resultsin "nogtagia” (pp. 8-9). We may now see through the fantasy of
law' s sdf-representation as an embodiment of objective truth and judtice (p. 7), but we must till
find away, according to Sherwin, to believe in law, to re-mythologize what has been deconstructed
by the reentless critical skepticism of postmodernism. (p. 172). [More on myth, pp. 201-202].
Sherwin sees enchantment and disbdlief (pp. 11, 17), denid and nostalgia (p. 172) asthe
fundamentd tension, and it results in atime of "both danger and opportunity.” (p. 209).

THE DIAGNOSIS

Sherwin says he set out on this exploration of the influence of popular culture on law because
"something isup,” "a collective change of mind and culture” that has placed law under "greet
grain." Thereault isthat the traditiond (virtuous) meanings we ate with law are being
"flattened” and have become "thin." (pp. X, 4, 22). Sherwin fears these "deleterious effects’ (p. 7)
will result in further loss of critica reflection (p. 22) and a""resurgence of theirrationd” (p. 209),
and ultimately, a collapse of meaning that will threaten law’ s gability and legitimecy.

Sherwin attributes these effects to the "synergist impact™ of new communication technologies,
market demands, and postmodern ideas (primarily congtructivism). (pp. X, 4, 8, 22, 27). The new
"medialogic,” if | understand Sherwin, operates something like adow-acting virus; it ever so-
gradudly infects a hedlthy organism (law) which has achieved aform of "law logic" on which the
culture depends. [End page 50]



One result of theinvasion of law by popular culture is that '1aw comes to inherit the baggage of
postmodern anxiety. . .." (p. 226). The anxiety manifestsitsef in both persona and cultura form.
Inlaw it has created what Sherwin cals (and describes at some length) as the "jurisprudence of
appearances’ (pp. 141-168). We are afflicted with this jurisprudence of appearance because
everything the visua mass media touches "bears the mark of redity/fiction confuson.” (p. 141).
Sherwin explores "what happens to law when it comes to be dominated by image and perception,”
"when law enters the domain of the hyperreal, arealm in which appearances bettle gppearances for
the sake of appearances — and whereimages risk pinning out of control.” (p. 141). Law thoroughly
invaded by popular culture will, according to Sherwin, present problems far beyond those we
associate with lawyerswho tell fanciful storiesto benefit their dients. The "deeterious effects’
that concern Sherwin are the erosion of basic beliefs by which we know what is true and
meaningful, resulting in aworld in which fewer and fewer of us know the difference between
"truth and fiction, image and redlity, fact and fantasy™ (p. 146).

The response to a popular culture that overwhelm us (and law), according to Sherwin, isa
stance of "detachment, irony, and cynicism™ (p. 144), a stance that inoculates us againgt the worst
effects of popular culture but comes with its own serious and debilitating side-effects. The cure for
postmodern skepticism, re-enforced by visud mass media and congtructivist theories of redlity,
may turn out to be as poisonous as the symptoms it addresses.

In psychologicd terms, we might reformulate Sherwin’s diagnosis of law in something like the
fallowing way: Individuas have begun to experience anxiety about law, and even lawyers are
increasingly anxious by the work they do, epecialy their efforts to persuade juries using (and
manipulating) stories and story technology. (Or put differently, law itsef can be diagnosed as
suffering from anxiety.) Between serious attacks of anxiety induced by "notorioustrids” we
experience sustained periods of confusion in which we (patient/citizen/consumer/TV viewer/juror/
lawyer) cannot digtinguish between fact and fiction, between gppearance and redlity. Socid
inditutions like law, which once helped us distinguish between fact and fiction, gppearance and
redity, are now so invaded by "visua mass medid' (p. 21) and the "visud logic of film and TV
images' (p. 4) that law losesits meaning and its Sability and legtimacy are threatened. The
symptoms of anxiety are expressed in, and most fully exposed in, our "notorioustrids” These
trids, rich with meaning and symbolic sgnificance, reflect the serious and dehiilitating underlying
fault-linesin our culture and our psyches. They are at once akind of manic acting-out and a
hedthy airing of conflicts (and secret desires). But we do not, of course, hed oursaves by way of
the occasiond "notorioustria,” but we can use them to better understand what als us. The
meaning we might derive from such trials and the work of our best lawyer storytdlersis attenuated
by the fact that we are so over-hyped by a manic culture whose spasms of belief and dishdlief are
manipulated by the visud images and cultura stories produced by the market demands of popular
culture.

To diagnose the influence of popular culture on law as harmful, as Sherwin does (with cavests),
requires him to view law in some hedlthy (prior) state subject to new afflictions brought on by
popular culture. But Sherwin knows that law hasiits problems, and that most of these problems
were not induced by popular culture, indeed, that the law/popular culture relationship is[End page
51] itsdf not a"new phenomenon.” (p. 7). So Sherwin makes some rather adroit moves to address
these concerns, but leaves the reader unclear about exactly where he stands on the status of law



(and lawyers) un-&fflicted by today’ s heavy saturation of popular culture influences. If the gtability
and legitimacy of law are now threstened, as Sherwin fears, then he must envison an old (hedthy)
order of things— atime when legd meaning was, well, degply meaningful. But Sherwinisnot an
gpologit for the old lega order and warns againgt a nostagic account of law’s greet virtues. [By
the old virtues, Sherwin means that "time when universal truths, and rational norms reigned” (p.
17), when law was associated with objective truth and universd judtice. (p. 7)]. "l maintain,” says
Sherwin, "that the advent of postmodernism is not without vaue with regard to law. Certain
unredigtic agpirations and repressive tendencies in theimmoderately rationdist culture of
modernity are now undergoing an important and necessary corrective.” (p. 7). In thisadmission,
one sees an dternative interpretation to Sherwin’s more cautious warning about law and popular
culture. The "ddeterious effects’ of law influenced by popular culture may, contrary to Sherwin's
argument, be offset by the vigorous (and hedlthy) demydtification of law (which in turn makes
possible amore rationa mystification). In this interpretation, which shares Sherwin's
undergtanding of the symbolic and mythic significance of law, law is seen as cultura inditution
which moves (ever o painfully) through a cycle of mystification and demystification, a cycle that
renews foundationa virtues by exposing "unredistic aspirations and repressive tendencies.” (p. 7).
Sherwin's cautionary warnings about popular culture may, if one follows this interpretation,
prompt an assessment of popular culture' s affirmative contributions to a more broadly-based
(popular) and digtinctive place for law in American culture and the lawyers who serve as "angdls of
light" and "princes of darkness' (in Barnhizer’s characterization).

AN UNFULFILLED PROMISE

Sherwin promises early in the book to offer an dternative to the dilemma posed by
postmodernism (as reflected in congtructivigt theory and visud mass media) which resultsin
skepticism and denid on the one hand or pure nogtagia and glorification of the old days (prior to
the influence of popular culture) on the other. Sherwin cdls his new, middle-way between
skepticism and nogtdgia, "affirmative posmodernism™ and he devotes a concluding chapter to
efforts he calls "Redrawing the Line between Belief and Suspicion.” (pp. 235-264). "[l]sit possible
reflectively to reframe the myth of modernity in away that alows us to avoid the excesses of
skeptica posmodern irrationadism and disenchantment on the one hand, and of modernist
rationality and repression on the other?' (p. 233). Thisisthe question Sherwin addressesin his
fitful and frustrating conclusion to an otherwise stunning work of law culture andyss.

While Sherwin has skillfully and artfully practiced something that might be called "affirmative
postmodernism™ throughout When Law Goes Pop, his efforts falter when he triesto spell-out the
theoritics of this new middle-way. Sherwin contends he has told the reader what "affirmative
postmodernism” is (p. 229), but it seems more accurate to say he hastold uswhet it is not (it's not
the dichotomizing of Plato, or the super-rationdity of the Enlightenment; and it is not the
defensive, ironic, detached psychologica response to skeptical postmodernism).

So what is affirmative post-modernism? It is an dternative to radica skepticism and [End page
52] consarvation nostagiaand it i, according to Sherwin, bound up in “tragic wisdom.” It will
take "tragic wisdom™ to get things right in a culture so awash in image and rhetoric, intendfied
contingency, and constant multiple claimsto truth; aworld in which postmodernism and popular
culture have put fiction and redlity into congtant play. In his exploration of afoundation for



"dfirmative posgmodernism” Sherwin, oddly, turns to theorigts like Habermas and Rawls but only
to criticize thair failure "to give due congderation to the particular linguigtic, culturd, and

cognitive competencies by which those who advocate the norms in question, and those whose
actions are judged accordingly, construct their own disparate senses of sdf and socid redity.” (p.
236). Sherwin questions the way Habermas and Rawls posit "abstract notions' of right, justice, and
truth delivered from the top (theory) down (to the world where we live in popular culture
constructed worlds). (p. 236). But how are we to address such afailure? Wouldn’t any theoretical
conception of "tragic wisdom" suffer the same problems? And if "tragic wisdom” is not to be
theoreticaly devised how isit to be formulated and known? Perhagps "tragic wisdom” can only be
seen and experienced in the form of individud lives, particular communities, and given its most
intentiona and artfully crafted form in the work of novedists/poets/dramatists who present tragic
wisdom in fiction (hand- crafted, created redlity). | suspect Sherwin istrying to say something of
this sort about "affirmetive posmodernism’/“tragic wisdom” but he turns to theory at just the
juncture when it can serve him least. It results, in my view, in what | would characterize as arather
thin conclusion to arobust culturd andysis and diagnogs. "Tragic wisdom expressy takes into
account the contingencies, uncertainties, and limitations of human understanding and the
imbaances that exig in particular linguidtic interactions. In thisway it invites usto take
cognizance of the competing clams or warrants for belief that arise within a given conflict

gtudion .. .." (p. 237). Sherwin has the right impulses, and wants to help us navigate an obstacle-
strewn path, but provides little helpful guidance. Indeed, when he outlines the "skills and
techniques' that will permit us to evduate the "discrete damsto truth and justice” (p. 237) which
confront us, he lays out aline of questions and there’ s not a skill or technique in sight. In my view,
an afirmative postmodernism grounded in tragic wisdom is best seen and understood in the case
studies Sherwin undertakes, that is, in his interpretive and diagnostic work, in contrast to his
theoretical efforts.

Sherwin offers a host of suggestions which he identifies with "affirmative posmodernism,” but
| find them disconcertingly flat in comparison to the rich, theoreticaly informed, and sophisticated
close readings of the various culturd texts which inform When Law Goes Pop. Sherwin's
suggestions include: cultivation of "a more sophidticated gppreciation of the extent to which the
‘antinomies of modernity may be viewed as acomplex mosaic of interpenetrating forces and
congructs’ (p. 246); more interdisciplinary studies (p. 246) (in legdl education, Sherwin cdlsfor "a
new interdisciplinary domain of law, mediaand cultura udies’) (p. 252); "restore the discrete
virtues of digparate modes of legal discourse and reasoning and redress imbalances in the way
power is allocated among them” (p. 246) (asbest | can interpret it, this means we need jurors who
can exercise common sense and judges who can do best what good judges do and legidators who
act like red/idedl legidators); we must pay more atention to the cost of externaizing the means of
repression (“excessive police power") (p. 247); we need more "media literacy skills' and "[t]he
public needs to be trained to decode the skewed meanings and distorted effects of mediatized lega
representations” (p. 252); we need to further develop our critica thinking skills (p. 252); we need
more "ddiberate Srategies' to encourage "culturd affirmation” (p. 253); [End page 53] "cultivate
heightened critical gppreciation” of the work of "culturd critic(s)" (ibid.); work more with
"notorious cases' (ibid.) (trying to view them "as arich source of knowledge and insight rather
than as smply a bizarre media spectacle.”) (p. 253); and develop more participation, choice, and
respongibility "regarding the cregtion of sef and socid redity” (pp. 253-54).



PRAISE FOR SHERWIN'S DIAGNOSTIC WORK

In summary fashion, let me outline the substantid accomplishments of Sherwin’s When Law
Goes Pop:

(1) Far too much culturd diagnostic work is burdened by the reiteration of theory, and overly
confined by exigting academic conceptions of intellectua work. To read academic writing today
one needs aglossary of terms and a handbook on contemporary theory. Sherwin has done an
excdlent job (with the exception of his efforts to describe "affirmative posmodernism™) to use
theory without dragging the reeder into atheory thicket. It is, | think, a compliment to Sherwin to
say, heisatheory man who gtrives not to let his theory get the best of him. The focusin When Law
Goes Pop ison idess, andlyss, and interpretations, not theory mongering. Sherwin isathinking
man who takes popular culture and visua media serioudy. By serioudy, | mean that Sherwin's
knowledge of (and background use of) psychoandysis, narratology, rhetoric, congtructivism, film
and communication studies provide arich context for hislaw culture andyss.

(2) Sherwinisat hisbest in the close reading of trids and trid lawyers as culturd texts. The
most intriguing and pedagogicaly useful sections of When Law Goes Pop consist of Sherwin's
nuanced readings of an eclectic set of textgtrids/legd cases: Gerry Spence' s closing argument in
the Randy Weaver case (pp. 52-66); the history of Randall Dale Adams and the making of The
Thin Blue Line (pp. 107-126); an indghtful, detailed, psychoandytic reading of the film, Cape
Fear (1962) and its remake in 1991 by Martin Scorsese (pp. 171-185); two Supreme Court cases,
Estes v. Texas (1965) and Chandler v. Florida (1981), decided 16 years apart which prohibited the
televiang of crimind trids and then permitted it (pp. 152- 168); some fine pages on David Lynch's
Twin Peaks (1990) and hisfilm Lost Highway (1996) (pp. 187-194); commentary on a Philip Haas
film adaptation of Paul Augter’s novel, The Music of Chance (pp. 195-200); and some interesting
observations on the Krzysztof Kiedowski film, Red (pp. 254-260).

(3) Sherwin presents a unique perspective on the new "narrative jurisprudence” and the growing
fascination with stories and sorytelling by legd academics (asthey join academicsin virtualy
every discipline).

(4) When Law Goes Pop isan important first ook at the new "savvy lawyer" (Sherwin'sterm)
who knows (and puts to use) visua mass media, popular culture, rhetoric, sory basics, and myth.

(5) Sherwin doesn’'t hold himsdlf out as an ethicist but When Law Goes Pop is[End page 54]
surprisingly good on the problem of lawyers and truth. Sherwin presents asmple, elegant, and
workably productive, ingtructive scheme on the kinds of truthwe find (and try to discover) in the
courtroom — distinguishing between factud truth, legd truth, and symboalic truth (pp. 49-50). He
explores and helps the reeder understand how representations of law in popular culture both clarify
and confuse these various forms of truth.

In Sherwin'sview truth is complex, bound up asit isin the way lavyerstdl sories, the
purposes (and means) by which these stories are told, our postmodern and constructivist
understandings of redlity, the market driven nature of mass mediaimages, and the manipulation of
culturd gtorieswithin the world of popular culture. We might say, of this aspect of Sherwin's



study, that it's a round-a-bout exploration of quite old themes — truth, justice, and order — and how
they are represented within a culture saturated, mediated, and manipulated by mass media visua
images and stories.

(6) There are any number of books, which focus on particular (and selected) notorioustrids, but
littlein the way of culturd andyss of the meaning of these trids. Sherwin argues that the most
celebrated trids presented to ustoday are "culturd riddles’ (p. 75).

(7) Sherwin’swork far exceeds in reach and sophistication much of what now passes for
popular culture studies. When Law Goes Pop is a sophisticated (if speculative) exploration of what
happens to law "when skeptical postmodern theory, communications technology, and the demands
of the marketplace converge, asthey are now doing" (p. 227).

(8) Sherwin’'s When Law Goes Pop will be of specid interest to colleaguesin the crimind
justice field as much of the book focuses on crimind trids, trids made increasingly visible and
compdling by CNN and Court TV coverage, informed by a steady offering of TV drama programs
(The Practice, Law and Order, Alley McBeal, and new offerings every fdl).

(9) Findly, Sherwin has presented a sophisticated account of the subtle changesin our legd
culture induced by the growing reaches of popular culture. He provides away of "reading” these
changes (something like taking sonar readings to see what lies in the depths beyond what we most
reedily see and hear) and an interpretation of their practical effects. Sherwin suggests that to
understand law and lawyers and the "trids" in which law exposesitsdf most fully, requires anew
undergtanding of lawyers as sorytdlers, working with different kinds of truth, and the effect of
mediaimages and stories on both the work of lawyers and jurors.

The forces of modern culture — theory, technology, and commerce — are bearing down on us. As
these forces invade asocid ingtitution like law they are going to change, erode, and threaten the
virtues we associate with law — gability, meaning-making, rationdity, truth, justice. The changes
must be observed, and the threat studied, and thisis what Sherwin has done so well. [End page 55]
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"Picturing Jugtice: On-line Journd of Law and Popular Culture,” <http://mww.usfca.edu/pj/>

"Lawyers and FHIm," <http://menta soup.net/jdkinglawyerdilm.shtml>

ENDNOTE

* Direct correspondence to Professor Richard Sherwin (B.A., 1975, Brandeis University; JD.,
1981, Bogton College; LL.M., 1985, J.S.D., 1989, Columbia University), West Virginia University,
College of Law, P.O. Box 6130, Morgantown, WV, 25606-6130 (E-mall: jekins@labs.net). He
has been affiliated with New Y ork Law School since 1988 and was Assistant Didtrict Attorney,
County of New Y ork, 1981-84; Senior Ingtructor and Coordinator of the Lawyering Program, New
York University School of Law, 1985-88. [End page 57]




	A Law Culture Diagnostic
	Elkins

