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2Q�WKH�QLJKW�RI�0D\�����������/RXLV�$OGLQL��-U���D����\HDU�ROG�$LU�)RUFH�
)LUVW�/LHXWHQDQW�EDVHG�DW�WKH�:ULJKW�3DWWHUVRQ�$LU�)RUFH�%DVH�LQ�0RQWJRPHU\�
&RXQW\��2KLR��ZDV�FHOHEUDWLQJ�KLV�ELUWKGD\�ZLWK�KLV�IULHQGV�DW�WKH�+DPPHUMD[�
1LJKW�&OXE�LQ�'D\WRQ���$IWHU�KDYLQJ�D�IHZ�WRR�PDQ\�GULQNV��$OGLQL�ZDV�DVNHG�WR�
OHDYH�WKH�FOXE�DIWHU�PLGQLJKW���8QIRUWXQDWHO\�IRU�$OGLQL��KLV�H[LW�ZDV�IDU�IURP�
JUDFHIXO��2Q�KLV�ZD\�RXW��KH�NLFNHG�WKH�FOXE¶V�GRRU�DQG�EURNH�LWV�JODVV��DQ�DFW�WKH�
FOXE¶V�ERXQFHU�VLPSO\�FRXOG�QRW�WROHUDWH���$IWHU�WKH�ERXQFHU�WRRN�$OGLQL�WR�WKH�
JURXQG��KH�ZDV� VXEVHTXHQWO\�DUUHVWHG�E\�'D\WRQ�SROLFH�RIILFHUV� IRU� ³FULPLQDO�
GDPDJLQJ´�DQG�GLVRUGHUO\�FRQGXFW���

:KLOH�WKH�VWRU\�PD\�HQG�ZLWK�D�QLJKW�LQ�MDLO�IRU�VLPLODU�SDUWLHV�LQ�VLPLODU�
VLWXDWLRQV��$OGLQL¶V�VWRU\�ZDV�MXVW�EHJLQQLQJ��$IWHU�$OGLQL�ZDV�WUDQVSRUWHG�WR�WKH�
0RQWJRPHU\�&RXQW\�-DLO�IRU�ERRNLQJ�DQG�GHWHQWLRQ��KH�ZDV�WROG�WR�ZDLW�LQ�WKH�
ERRNLQJ�DUHD�XQWLO�KLV�SKRWRJUDSK�FRXOG�EH�WDNHQ���'XULQJ�WKLV�WLPH��$OGLQL�PDGH�
UHSHDWHG�UHTXHVWV�WR�XVH�WKH�WHOHSKRQH�VR�WKDW�KH�FRXOG�FDOO�KLV�IULHQGV�DQG�DVN�

�

��� �$OGLQL�Y��-RKQVRQ������)��G������������WK�&LU���������
��� �Id.�
��� �Id.�
��� �Id.�DW����±����
��� �Id.�DW������
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WKHP�WR�SRVW�ERQG���6KRUWO\�WKHUHDIWHU��$OGLQL�ZDV�DVNHG�WR�HQWHU�RQH�RI�WKH�FHOOV�
OLQLQJ�WKH�EDFN�ZDOO�RI�WKH�ERRNLQJ�URRP��DQG�KH�FRPSOLHG���:KLOH�LQ�WKH�FHOO��
$OGLQL�FRQWLQXHG�PDNLQJ�UHTXHVWV�WR�XVH�WKH�WHOHSKRQH���$OGLQL¶V�SHUVLVWHQW²DQG�
XOWLPDWHO\�GDPQLQJ²UHTXHVWV�SHDNHG�WKH�IUXVWUDWLRQV�RI�RQH�RIILFHU�LQ�SDUWLFXODU��
2IILFHU�'XVWLQ�-RKQVRQ���2IILFHU�-RKQVRQ��ZKRVH�WROHUDQFH�ZLWK�$OGLQL�KDG�UXQ�
GU\��H[FODLPHG�³WKDW�>L@V�LW�´���EHJDQ�PRYLQJ�WRZDUGV�$OGLQL�DQG�SXVKHG�$OGLQL�
DJDLQVW� WKH�EDFN�ZDOO�RI� WKH�FHOO²GHVSLWH�$OGLQL�SODFLQJ�KLV�KDQGV�EHKLQG�KLV�
KHDG�DQG�SOHDGLQJ�WKDW�KH�ZDV�³QRW�UHVLVWLQJ�´���

3HUKDSV� RQH� PLJKW� DVVXPH� WKDW� $OGLQL¶V� VWRU\� ZRXOG� HQG� KHUH²WKDW�
2IILFHU�-RKQVRQ�ZRXOG�UHVWUDLQ�$OGLQL��WKDW�$OGLQL�ZRXOG�VLW�LQ�WKH�FHOO�XQWLO�KLV�
SKRWRJUDSK� FRXOG� EH� WDNHQ�� DQG� WKDW� WKH� ERRNLQJ� SURFHVV� ZRXOG� XOWLPDWHO\�
FRQFOXGH�� 7KDW� DVVXPSWLRQ� ZRXOG� EH� ZURQJ�� $IWHU� 2IILFHU� -RKQVRQ¶V� LQLWLDO�
DOWHUFDWLRQ�ZLWK�$OGLQL��VHYHUDO�RWKHU�RIILFHUV�HQWHUHG�WKH�FHOO��WRRN�$OGLQL�WR�WKH�
JURXQG��DQG�³YLFLRXVO\�EHDW´�KLP�DV�KH�ODLG�LQ�D�VXEPLVVLYH�SRVLWLRQ����$OGLQL¶V�
ERG\� ZDV� WKHQ� KHOG� IDFH� GRZQ� DQG� HOHYDWHG� DERYH� WKH� IORRU� ZLWK� DQ� RIILFHU�
KROGLQJ� HDFK� RI� KLV� OLPEV� LQ� D� ³FUXFLIL[� RU� 9LWUXYLDQ� 0DQ� SRVLWLRQ�´��� 7KH�
RIILFHUV� SXQFKHG�� NLFNHG�� DQG� PRFNHG� $OGLQL¶V� PLOLWDU\� VHUYLFH� IRU� VHYHUDO�
PLQXWHV����'HVSLWH�$OGLQL¶V�VXEPLVVLYHQHVV�DQG�GHVSHUDWH�SOHDV�IRU�KHOS��QR�RQH�
FDPH�WR�VWRS�WKH�EHDWLQJ��DQG�$OGLQL¶V�DQJXLVK�ZRXOG�FRQWLQXH����

$W�WKLV�SRLQW��WKH�RIILFHUV�GHWHUPLQHG�WKDW�$OGLQL¶V�SXQLVKPHQW²EHLQJ�
YLFLRXVO\�EHDWHQ�DQG�PRFNHG²GLG�QRW�ILW�KLV�FULPH²UHTXHVWLQJ�D�SKRQH�FDOO�WR�
DVN�KLV�IULHQGV�WR�SRVW�ERQG����6R��WKH�RIILFHUV�GLG�ZKDW�WKH\�EHOLHYHG�QHFHVVDU\²
WKH\�UHWULHYHG�D�WDVHU�DQG�WDVHG�KLP�DW�OHDVW�WZLFH�RYHU�D�VSDQ�RI�WHQ�PLQXWHV����
$OGLQL� VFUHDPHG� LQ� DJRQL]LQJ� SDLQ� DQG� UHTXHVWHG� WKDW� WKH� RIILFHUV� ³MXVW� NLOO�
>KLP@´��� EHFDXVH� KH� IHOW� DV� WKRXJK� KH� ZDV� EHLQJ� WRUWXUHG���� 7KH� RIILFHUV¶�
�

��� �Id.�1RWKLQJ�LQ�WKH�UHFRUG�LQGLFDWHG�WKDW�$OGLQL�³\HOOHG��VZRUH��RU�EHFDPH�DEXVLYH´�WKURXJK�
KLV�HIIRUWV��See id.�
��� �Id.�
��� �Id.�
��� �Id.�
���� �Id.
���� �Id.�
����  Id. 
���� �Id.�
���� �Id.�
���� �Id.�
���� �Id.�
���� �Id.�
���� �Id.�DW������
���� �Id.�
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UHVSRQVH"�7KH\�ODXJKHG�DQG�DVNHG�$OGLQL�³ZK\�KH�GLG�QRW�MXVW�SDVV�RXW�DQG�ZKDW�
NLQG�RI�GUXJV�KH�ZDV�RQ�´���

:KHQ�WKH�RIILFHUV�GHWHUPLQHG�WKH\�ZHUH�WKURXJK�ZLWK�$OGLQL��$OGLQL�ZDV�
³EOHHGLQJ�SURIXVHO\��ZLWK�EORRG�FRDWLQJ�KLV�IDFH�´���3HUKDSV�RQH�ZRXOG�DVVXPH�
WKDW�$OGLQL�ZRXOG�EH�JLYHQ�LPPHGLDWH�PHGLFDO�DWWHQWLRQ�IRU�KLV�LQMXULHV��:URQJ�
DJDLQ�� $OGLQL� ZDV� SODFHG� LQ� DQRWKHU� FHOO� ZLWK� D� KRRG� RYHU� KLV� IDFH� DQG� ZDV�
UHVWUDLQHG� LQ�D�FKDLU� IRU�QHDUO\� WKUHH�KRXUV����$W������$0��$OGLQL�ZDV� ILQDOO\�
UHOHDVHG�IURP�KLV�UHVWUDLQWV�ZKHQ�KLV�JLUOIULHQG�DQG�IULHQG�SDLG�KLV�ERQG����$IWHU�
$OGLQL¶V� UHOHDVH�� KH�ZDV� WUDQVSRUWHG� E\� KLV� IULHQGV� WR�0LDPL�9DOOH\�+RVSLWDO�
ZKHUH�KH� UHFHLYHG� WUHDWPHQW� IRU�KLV� LQMXULHV����7KH�KRVSLWDO¶V�PHGLFDO� UHFRUGV�
LQGLFDWH� WKDW�$OGLQL� KDG� D� WKUHH� FHQWLPHWHU� ODFHUDWLRQ� RYHU� KLV� OHIW� H\H�� D� RQH�
FHQWLPHWHU�ODFHUDWLRQ�RQ�KLV�IDFH��DW�OHDVW�VL[�WZLQ�WDVHU�PDUNV�RQ�KLV�EDFN��DQG�
VLJQV�RI�WUDXPD�LQFOXGLQJ�PXOWLSOH�DUHDV�RI�VZHOOLQJ�DQG�EUXLVLQJ����

$V�RQH�FRPPHQWDWRU�QRWHV��³SROLFH�EUXWDOLW\�LV�RQH�RI�WKH�PRVW�VHULRXV�
DQG� HQGXULQJ� KXPDQ� ULJKWV� YLRODWLRQV� LQ� WKH� 8QLWHG� 6WDWHV� WRGD\�´��� <HW��
³>S@XEOLF�DWWLWXGHV�WRZDUG�WKH�FULPLQDO�MXVWLFH�V\VWHP�DQG�ODZ�HQIRUFHPHQW�DUH�
GLYHUVH�DQG�PXOWLGLPHQVLRQDO�´���$FFRUGLQJ�WR�D������*DOOXS�SROO����RQO\�����
RI�DOO�$PHULFDQ�DGXOWV�KDYH�³D�JUHDW�GHDO´�RU�³TXLWH�D�ORW´�RI�FRQILGHQFH�LQ�WKH�
SROLFH²D�GHFOLQH�RI�ILYH�SRLQWV�IURP������LQ�ZKLFK�QHDUO\�����RI�$PHULFDQV�
KDG�³D�JUHDW�GHDO´�RU�³TXLWH�D�ORW´�RI�FRQILGHQFH�LQ�WKH�SROLFH��3HUKDSV�QR�JUHDWHU�
LQGLFDWLRQ� RI� WKH� FRPSOH[LW\� DQG� GLYHUVLW\� RI� WKH� $PHULFDQ� SXEOLF¶V� DWWLWXGH�
WRZDUGV�WKH�FULPLQDO�MXVWLFH�V\VWHP�DQG�ODZ�HQIRUFHPHQW�LV�WKH�SROO¶V�ILQGLQJ�WKDW�
QHDUO\�����RI�ZKLWH�$PHULFDQ�DGXOWV�VD\�WKH\�KDYH�³D�JUHDW�GHDO´�RU�³TXLWH�D�
ORW´�RI�FRQILGHQFH�LQ�WKH�SROLFH�ZKLOH�RQO\�����RI�EODFN�$PHULFDQ�DGXOWV�VD\�WKH�
VDPH�����6LQFH�*DOOXS�EHJDQ�PHDVXULQJ�WKH�SXEOLF¶V�FRQILGHQFH�LQ�WKH�SROLFH�DV�
DQ�LQVWLWXWLRQ�LQ�������WKH�JDS�EHWZHHQ�ZKLWH�DQG�EODFN�$PHULFDQ¶V�FRQILGHQFH�

�

���� �Id.�
���� �Id.
���� �Id.�
���� �Id.�
���� �Id.�
���� �Id.�
���� �(DPRQQ�2¶+DJDQ��Judicial Illumination of the Constitutional “Twilight Zone”: Protecting 
Post-Arrest, Pretrial Suspects From Excessive Force at the Hands of Law Enforcement�����%�&��
/��5(9���������������������
���� �7LPRWK\�-��)ODQDJDQ�	�0LFKDHO�6��9DXJKQ��Public Opinion About Police Abuse of Force��
in�32/,&(�9,2/(1&(�����������:LOOLDP�$��*HOOHU�	�+DQV�7RFK�HGV���������
���� �0HJDQ�%UHQDQ��Amid Pandemic, Confidence in Key U.S. Institutions Surges��*$//83��$XJ��
���� ������� KWWSV���QHZV�JDOOXS�FRP�SROO��������DPLG�SDQGHPLF�FRQILGHQFH�NH\�LQVWLWXWLRQV�
VXUJHV�DVS[��
���� �-HIIUH\�0��-RQHV��Black, White Adults’ Confidence Diverges Most on Police��*$//83��$XJ��
���� ������� KWWSV���QHZV�JDOOXS�FRP�SROO��������EODFN�ZKLWH�DGXOWV�FRQILGHQFH�GLYHUJHV�
SROLFH�DVS[��

4

West Virginia Law Review, Vol. 123, Iss. 1 [2020], Art. 11

https://researchrepository.wvu.edu/wvlr/vol123/iss1/11



����@� UNCERTAIN IMMUNITY� ����

�
�

LQ�WKH�SROLFH�KDV�ZLGHQHG�IURP�D����SRLQW�GLIIHUHQFH�WR����SRLQWV����:KLOH�SXEOLF�
DWWLWXGHV�WRZDUGV�WKH�SROLFH�FHUWDLQO\�YDU\²HVSHFLDOO\�DPRQJ�GHPRJUDSKLFV²
RQH�WKLQJ�LV�FHUWDLQ��FDVHV�VXFK�DV�/RXLV�$OGLQL¶V�KDYH�FHUWDLQO\�FRQWULEXWHG�WR�
WKH�GHPLVH�RI�WKH�SXEOLF¶V�FRQILGHQFH�LQ�ODZ�HQIRUFHPHQW��

$GPLWWHGO\��$OGLQL¶V� FDVH� LV� QRW� JHQHUDOO\� WKRXJKW� RI� LQ� D� GLVFXVVLRQ�
FHQWHUHG�RQ�SROLFH�EUXWDOLW\��&RQVLGHU�UHFHQW�FDVHV�FDXVLQJ�QDWLRQDO�RXWUDJH�RYHU�
SROLFH� EUXWDOLW\�� (ULF� *DUQHU���� 0LFKDHO� %URZQ���� )UHGGLH� *UD\���� 3KLODQGR�
&DVWLOH���� DQG� QRZ²PRVW� UHFHQWO\²*HRUJH� )OR\G���� -DFRE� %ODNH���� DQG�
%UHRQQD�7D\ORU����:KLOH�HDFK�RI�WKHVH�LQFLGHQWV�DUH��DW�OHDVW��HTXDOO\�DV�DSSDOOLQJ�
DV�$OGLQL¶V�DQG�FHUWDLQO\�GHVHUYH�WR�EH�GHQRXQFHG�E\�WKH�SXEOLF�DW�ODUJH��HDFK�
LQFLGHQW� VKDUHV� D� FRPPRQ� FKDUDFWHULVWLF� GLVWLQFW� IURP�$OGLQL¶V�� WKH� LQFLGHQWV�
RFFXUUHG� EHIRUH� WKH� YLFWLPV�ZHUH� GHWDLQHG�� RU� ³VHL]HG�´� E\� ODZ� HQIRUFHPHQW��
1RQHWKHOHVV�� WKH� FLUFXPVWDQFHV� VXUURXQGLQJ� $OGLQL¶V� FDVH� DUH� SDUWLFXODUO\�
LPSRUWDQW�EHFDXVH�IHGHUDO�FLUFXLWV�DUH�VSOLW�DV� WR�ZKLFK�FRQVWLWXWLRQDO�VWDQGDUG�
DSSOLHV�WR�WKH�ULJKWV�DIIRUGHG�WR�DUUHVWHHV�ZKR�H[SHULHQFH�SROLFH�EUXWDOLW\�DIWHU�
WKH� LQLWLDO� DUUHVW� EXW� EHIRUH� D� MXGLFLDO� GHWHUPLQDWLRQ� RI� SUREDEOH� FDXVH����

�

���� �Id.
���� �-��'DYLG�*RRGPDQ��Eric Garner Died in a Police Chokehold. Why Has the Inquiry Taken 
So Long?�� 1�<�� 7,0(6� �1RY�� ��� ������� KWWSV���ZZZ�Q\WLPHV�FRP������������Q\UHJLRQ�HULF�
JDUQHU�WULDO�Q\SG�KWPO��
���� �7LPRWK\�:LOOLDPV��Five Years After Michael Brown’s Death, His Father Wants a New 
Investigation�� 1�<�� 7,0(6� �$XJ�� ���� ������ ����� 30���
KWWSV���ZZZ�Q\WLPHV�FRP������������XV�IHUJXVRQ�PLFKDHO�EURZQ�KWPO��
���� �-RVKXD�%DUDMDV��Freddie Gray’s Death Ruled a Homicide��3%6��0D\����������������$0���
KWWSV���ZZZ�SEV�RUJ�QHZVKRXU�QDWLRQ�IUHGGLH�JUD\V�GHDWK�UXOHG�KRPLFLGH��
���� �&DPLOD� 'RPRQRVNH� 	� %LOO� &KDSSHOO�� Minnesota Gov. Calls Traffic Stop Shooting 
“Absolutely Appalling at All Levels”�� 135� �-XO\� ��� ������ ����� $0���
KWWSV���ZZZ�QSU�RUJ�VHFWLRQV�WKHWZR�ZD\����������������������SROLFH�VWRS�HQGV�LQ�EODFN�
PDQV�GHDWK�DIWHUPDWK�LV�OLYHVWUHDPHG�RQOLQH�YLGHR��
���� �-HQQLIHU�%URRNV��George Floyd and the City That Killed Him��67$5�75,%���0D\�����������
����� $0��� KWWSV���ZZZ�VWDUWULEXQH�FRP�EURRNV�JHRUJH�IOR\G�DQG�WKH�FLW\�WKDW�NLOOHG�
KLP�������������
���� �6KD\QGL�5DLFH��Jacob Blake Shooting: What Happened in Kenosha, Wis.?��:$//�67�� -��
�$XJ�������������KWWSV���ZZZ�ZVM�FRP�DUWLFOHV�MDFRE�EODNH�VKRRWLQJ�ZKDW�KDSSHQHG�LQ�NHQRVKD�
ZLVFRQVLQ��������������
���� �5LFKDUG�$��2SSHO�-U���'HUULFN�%U\VRQ�7D\ORU�	�1LFKRODV�%RJHO�%XUURXJKV��What We Know 
About Breonna Taylor’s Case and Death�� 1�<�� 7,0(6� �6HSW�� ���� �������
KWWSV���ZZZ�Q\WLPHV�FRP�DUWLFOH�EUHRQQD�WD\ORU�SROLFH�KWPO��
���� �%UDQGRQ� -�� 'HP\DQ�� $OGLQL� Y�� -RKQVRQ: The Fourth or Fourteenth Amendment—Which 
Applies to Excessive Force Suits Prior to Arraignment?�� ���$0�� -��75,$/�$'92&�� ���� �������
�QRWLQJ�WKH�LPSRUWDQFH�RI�WKH�FKRLFH�EHWZHHQ�WKH�)RXUWK�$PHQGPHQW¶V�³REMHFWLYH�UHDVRQDEOHQHVV´�
WHVW�DQG�WKH�)RXUWHHQWK�$PHQGPHQW¶V�³VKRFN�WKH�FRQVFLHQFH´�VWDQGDUG���

5

Barton: Uncertain Immunity: Assessing Qualified Immunity in the Context o

Disseminated by The Research Repository @ WVU, 2020



���� WEST VIRGINIA LAW REVIEW� >9RO������

&RQVHTXHQWO\��WKH�ULJKWV�JXDUDQWHHG�WR�VXFK�DUUHVWHHV�E\�WKH�&RQVWLWXWLRQ�UHPDLQ�
XQFHUWDLQ��

7KLV� FLUFXLW� VSOLW� LV� SDUWLFXODUO\� UHOHYDQW� LQ� WKH� FRQWH[W� RI� TXDOLILHG�
LPPXQLW\�EHFDXVH�TXDOLILHG�LPPXQLW\�LV�WKH�LQLWLDO�KXUGOH�WKDW�H[FHVVLYH�IRUFH�
SODLQWLIIV�PXVW� FOHDU��)RU� H[FHVVLYH�IRUFH�SODLQWLIIV� WR�KDYH� WKH�PHULWV�RI� WKHLU�
FODLP� GHFLGHG�� WKH\� ILUVW� PXVW� HVWDEOLVK� ���� WKDW� WKH� RIILFHU� YLRODWHG� D�
FRQVWLWXWLRQDO� ULJKW� DIIRUGHG� WR� WKHP�DQG� ���� WKDW� WKLV� FRQVWLWXWLRQDO� ULJKW�ZDV�
³FOHDUO\�HVWDEOLVKHG�´���$V�VXFK��WKH�QDWXUH�RI�WKH�FRQVWLWXWLRQDO�ULJKW�DIIRUGHG�WR�
VXFK�DUUHVWHHV���PD\�SOD\�D�GLVSRVLWLYH�UROH�EHIRUH�WKH�PHULWV�RI� WKH�DUUHVWHH¶V�
FODLP�DUH�HYHU�KHDUG��

7KH� PDMRULW\� RI� IHGHUDO� FLUFXLWV� DSSO\� WKH� )RXUWK� $PHQGPHQW¶V�
³REMHFWLYH�UHDVRQDEOHQHVV´�VWDQGDUG�WR�H[FHVVLYH�IRUFH�FODLPV�DULVLQJ�DIWHU� WKH�
LQLWLDO�DFW�RI�DUUHVW�EXW�EHIRUH�D�MXGLFLDO�GHWHUPLQDWLRQ�RI�SUREDEOH�FDXVH����2Q�
WKH� RWKHU� KDQG�� D� PLQRULW\� RI� IHGHUDO� FLUFXLWV� KDYH� DSSOLHG� WKH� )RXUWHHQWK�
$PHQGPHQW¶V� ³VKRFN� WKH� FRQVFLHQFH´� VWDQGDUG� WR� H[DPLQH� DQ� LQGLYLGXDO¶V�
FRQVWLWXWLRQDO� SURWHFWLRQV� XQGHU� VXFK� FLUFXPVWDQFHV���� 7KLV� VWDQGDUG� SUHVHQWV�
³>D@�VXEVWDQWLDOO\�KLJKHU�KXUGOH�������WR�PDNH�D�VKRZLQJ�RI�H[FHVVLYH�IRUFH´�WKDQ�
WKH� )RXUWK� $PHQGPHQW¶V� REMHFWLYH� UHDVRQDEOHQHVV� VWDQGDUG���� ,Q� IDFW�� WKH�
6XSUHPH�&RXUW�KDV�QRWHG�WKDW�³RQO\�WKH�PRVW�HJUHJLRXV�>RIILFLDO�FRQGXFW@�FDQ�EH�
VDLG�WR�EH�µDUELWUDU\¶´�HQRXJK�WR�VDWLVI\�WKH�)RXUWHHQWK�$PHQGPHQW¶V�³VKRFN�WKH�
FRQVFLHQFH´� VWDQGDUG���� &RQVHTXHQWO\�� WKH� GLVWLQFWLRQ� EHWZHHQ� WKH� WZR�
FRQVWLWXWLRQDO�VWDQGDUGV�SOD\V�DQ�LPSRUWDQW��DQG�SRWHQWLDOO\�GLVSRVLWLYH��UROH�LQ�
DQDO\]LQJ� ZKHWKHU� ODZ� HQIRUFHPHQW� RIILFHUV� DUH� HQWLWOHG� WR� WKH� GHIHQVH� RI�
TXDOLILHG�LPPXQLW\����

3HUKDSV�QRZ��PRUH� WKDQ� DQ\�RWKHU�PRPHQW� LQ�RXU�1DWLRQ¶V� FOHDU� DQG�
XQHTXLYRFDO�VWUXJJOH�ZLWK�SROLFH�EUXWDOLW\��LV�WKH�SUHFLVH�PRPHQW�LQ�ZKLFK�WKH�
GRFWULQH�RI�TXDOLILHG�LPPXQLW\�VKRXOG�EH�UHFRQVLGHUHG�DOWRJHWKHU��,Q�IDFW��PDQ\�
�

���� �See�6DXFLHU�Y��.DW]������8�6�������������������
���� �:KHWKHU� WKH� )RXUWK� $PHQGPHQW¶V� ³REMHFWLYH� UHDVRQDEOHQHVV´� RU� WKH� )RXUWHHQWK�
$PHQGPHQW¶V�³VKRFN�WKH�FRQVFLHQFH´�VWDQGDUG�DSSOLHV��
���� �See�$OGLQL�Y��-RKQVRQ������)��G������������WK�&LU���������:LOVRQ�Y��6SDLQ������)��G������
���±�����WK�&LU���������3LHUFH�Y��0XOWQRPDK�&RXQW\�����)��G�����������±�����WK�&LU���������
$XVWLQ�Y��+DPLOWRQ������)��G���������������WK�&LU���������3RZHOO�Y��*DUGQHU������)��G�������
����±�����G�&LU���������see also�7RUUHV�Y��0F/DXJKOLQ������)��G������������G�&LU���������QRWLQJ�
LQ�GLFWD�WKDW�WKH�)RXUWK�$PHQGPHQW�H[WHQGV�SDVW�FRPSOHWLRQ�RI�WKH�DUUHVW���
���� �See�5LOH\�Y��'RUWRQ������)��G�����������±�����WK�&LU���������&RWWUHOO�Y��&DOGZHOO�����)��G�
������ ����� ���WK�&LU�� ������� %URWKHUV� Y��.OHYHQKDJHQ�� ��� )��G� ����� ���±��� ��WK�&LU�� �������
:LONLQV�Y��0D\������)��G�����������������WK�&LU���������
���� �'DUUDK�Y��&LW\�RI�2DN�3DUN������)��G������������WK�&LU���������
���� �See�&RXQW\�RI�6DFUDPHQWR�Y��/HZLV������8�6�������������������
���� �See�,ODQ�:XUPDQ��Qualified Immunity and Statutory Interpretation�����6($77/(�81,9��/��
5(9������ ������� �³$V�D� UHVXOW�RI� IHGHUDO�TXDOLILHG� LPPXQLW\�GRFWULQH��ZKLFK�PDQ\� VWDWHV�KDYH�
DGRSWHG�IRU�WKHPVHOYHV��H[FHVVLYH�IRUFH�FDVHV�UDUHO\�JHW�WR�WULDO��SODLQWLIIV�RIWHQ�FDQQRW�UHFRYHU��
DQG�FRXUWV�VWUXJJOH�WR�ILQG�SULQFLSOHG�GLVWLQFWLRQV�IURP�RQH�TXDOLILHG�LPPXQLW\�FDVH�WR�WKH�QH[W�´���
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FRPPHQWDWRUV�DQG�SXQGLWV�KDYH�UHFHQWO\�FDOOHG�IRU�WKH�HQG�RI�WKH�GRFWULQH�WKDW�
KDV�VKLHOGHG�WKH�FXOSDELOLW\�RI�FRXQWOHVV�RIILFHUV�IURP�IDFLQJ�FLYLO� OLDELOLW\�IRU�
WKHLU� HJUHJLRXV� DFWLRQV���� +RZHYHU�� WKLV� GHEDWH²DOEHLW� FRPSOHWHO\� YDOLG� DQG�
MXVWLILHG²LV�QRW�WKH�IRFXV�RI�WKLV�1RWH��5DWKHU��WKLV�1RWH�DGGUHVVHV�D�QDUURZ�OHJDO�
TXHVWLRQ� ZLWKLQ� WKH� UHDOP� RI� TXDOLILHG� LPPXQLW\� DQG� H[FHVVLYH�IRUFH�
MXULVSUXGHQFH��+RZ�KDV�WKH�FLUFXLW�VSOLW�LGHQWLILHG�DERYH�DIIHFWHG�WKH�PHULWV�RI�
SODLQWLIIV¶��������H[FHVVLYH�IRUFH�FODLPV��DQG�ZKDW�FDQ�EH�GRQH�PRYLQJ�IRUZDUG�
WR� DVVXUH� WKDW� WKRVH� LQGLYLGXDOV� KDUPHG� E\� SROLFH� XVH� RI� H[FHVVLYH� IRUFH� DUH�
DGHTXDWHO\�UHPHGLHG"�

:LWK�$PHULFDQV¶�WUXVW�DQG�FRQILGHQFH�LQ�WKH�/HJLVODWLYH�DQG�([HFXWLYH�
EUDQFKHV� WHHWHULQJ� QHDU� ������� WKLV� 1RWH� SURSRVHV� D� MXGLFLDO� VROXWLRQ� WR� WKH�
QDUURZ�VHW�RI�FLUFXPVWDQFHV�RI�FODLPV�RI�H[FHVVLYH�IRUFH�DULVLQJ�DIWHU�WKH�LQLWLDO�
DFW�RI�DUUHVW�EXW�EHIRUH�D�MXGLFLDO�GHWHUPLQDWLRQ�RI�SUREDEOH�FDXVH��6SHFLILFDOO\��
WKLV� 1RWH� SURSRVHV� WKDW� WKH� )RXUWK� $PHQGPHQW¶V� ³REMHFWLYH� UHDVRQDEOHQHVV´�
VWDQGDUG�VKRXOG�EH�DSSOLHG�WR�FDVHV�LQYROYLQJ�FODLPV�RI�H[FHVVLYH�IRUFH�DULVLQJ�
XQGHU� WKHVH� FLUFXPVWDQFHV� WR� FODULI\� WKH� FRQVWLWXWLRQDO� ULJKWV�DIIRUGHG� WR� VXFK�
DUUHVWHHV��&ODULI\LQJ�WKH�DSSOLFDEOH�FRQVWLWXWLRQDO�VWDQGDUG�LQ�VXFK�FDVHV�FRXOG�
VROYH�PDQ\�LVVXHV�RIWHQ�DVVRFLDWHG�ZLWK�H[FHVVLYH�IRUFH�FODLPV�DQG��VSHFLILFDOO\��
TXDOLILHG�LPPXQLW\²QDPHO\�WKH�QRWLRQV�WKDW�³H[FHVVLYH�IRUFH�FDVHV�UDUHO\�JHW�WR�
WULDO�´� WKDW� ³SODLQWLIIV� RIWHQ� FDQQRW� UHFRYHU�´� DQG� WKDW� ³FRXUWV� VWUXJJOH� WR� ILQG�
SULQFLSOHG�GLVWLQFWLRQV�IURP�RQH�TXDOLILHG�LPPXQLW\�FDVH�WR�WKH�QH[W�´���

3DUW� ,,� RI� WKLV� 1RWH� SURYLGHV� QHFHVVDU\� EDFNJURXQG� LQIRUPDWLRQ� WR�
XQGHUVWDQG� WKH� GHYHORSPHQW� RI� H[FHVVLYH�IRUFH� DQG� TXDOLILHG�LPPXQLW\�
MXULVSUXGHQFH�DW�ERWK�WKH�6XSUHPH�&RXUW�RI�WKH�8QLWHG�6WDWHV�OHYHO�DQG�DPRQJ�
IHGHUDO�FLUFXLW�FRXUWV�RI�DSSHDOV����6HFWLRQV�,,�$���DQG�,,�%���LQWURGXFH�WKH�)RXUWK�
DQG�)RXUWHHQWK�$PHQGPHQWV� DQG� WKH� VWDQGDUGV� IRU� UHYLHZLQJ� H[FHVVLYH�IRUFH�
�

���� �See� 7KH� (GLWRULDO� %RDUG�� 2SLQLRQ��How the Supreme Court Lets Cops Get Away with 
Murder��1�<��7,0(6��0D\������������KWWSV���ZZZ�Q\WLPHV�FRP������������RSLQLRQ�0LQQHDSROLV�
SROLFH�*HRUJH�)OR\G�KWPO��0DUN�-RVHSK�6WHUQ��The Supreme Court Broke Police Accountability. 
Now It Has the Chance To Fix It��6/$7(��0D\����������������30���KWWSV���VODWH�FRP�QHZV�DQG�
SROLWLFV���������JHRUJH�IOR\G�VXSUHPH�FRXUW�SROLFH�TXDOLILHG�LPPXQLW\�KWPO��
���� �0HJDQ�%UHQDQ��Trust in U.S. Legislative Branch 40%, Highest in Nine Years��*$//83��2FW��
��� ������� KWWSV���QHZV�JDOOXS�FRP�SROO��������WUXVW�OHJLVODWLYH�EUDQFK�KLJKHVW�QLQH�
\HDUV�DVS[��a�WH[W ���7UXVW���LQ���8�6����/HJLVODWLYH���%UDQFK����������&���+LJ
KHVW�MXGLFLDO���EUDQFK���KDV���FRQVLVWHQWO\���EHHQ���WKH��������0RUH����� :KLOH� WKH�
/HJLVODWLYH�DQG�([HFXWLYH�EUDQFKHV�RI�JRYHUQPHQW�LQVSLUH�WUXVW�DQG�FRQILGHQFH�LQ�RQO\�URXJKO\�
����RI�$PHULFDQV��WKH�MXGLFLDO�EUDQFK�KDV�VWHDGLO\�PDLQWDLQHG�WKH�WUXVW�DQG�FRQILGHQFH�RI�QHDUO\�
����RI�DOO�$PHULFDQV��Id.�
���� �See�:XUPDQ��supra�QRWH�����
���� �See�infra�3DUW�,,��
���� �See�infra�6HFWLRQ�,,�$��
���� �See�infra�6HFWLRQ�,,�%��

7

Barton: Uncertain Immunity: Assessing Qualified Immunity in the Context o

Disseminated by The Research Repository @ WVU, 2020



���� WEST VIRGINIA LAW REVIEW� >9RO������

FODLPV�XQGHU�ERWK�DPHQGPHQWV��UHVSHFWLYHO\��ZKLOH�6HFWLRQ�,,�&���ZLOO�LQWURGXFH�
DQG� HODERUDWH� RQ� WKH� FLUFXLWV� DGGUHVVLQJ� WKH� LVVXH� RI� ZKHWKHU� WKH� )RXUWK� RU�
)RXUWHHQWK�$PHQGPHQW�DSSOLHV�WR�H[FHVVLYH�IRUFH�FDVHV�DULVLQJ�DIWHU�WKH�LQLWLDO�
DFW�RI�DUUHVW�EXW�EHIRUH�D�MXGLFLDO�GHWHUPLQDWLRQ�RI�SUREDEOH�FDXVH��6HFWLRQ�,,�'���
ZLOO�EULHIO\�UHYLHZ�WKH�IHGHUDO�TXDOLILHG�LPPXQLW\�GRFWULQH��DQG�6HFWLRQ�,,�(�ZLOO�
LQWURGXFH� DQG� H[DPLQH� D� UHFHQW� 6XSUHPH�&RXUW� GHFLVLRQ�ZKLFK� KDV� OHG� VRPH�
FRPPHQWDWRUV�WR�EHOLHYH�WKDW�WKH�6XSUHPH�&RXUW�KDV�UHVROYHG�WKH�LVVXH�DGGUHVVHG�
LQ�WKLV�1RWH����3DUW�,,,�RI� WKLV�1RWH�ZLOO�UHYLVLW� WKH�UROH�RI�³UHDVRQDEOHQHVV´�LQ�
WKUHH�GLVWLQFW�FRQWH[WV�ZLWK�UHJDUG�WR��������H[FHVVLYH�IRUFH�FODLPV������DVVHVVLQJ�
)RXUWK� $PHQGPHQW� H[FHVVLYH�IRUFH� YLRODWLRQV�� ���� DVVHVVLQJ� )RXUWHHQWK�
$PHQGPHQW�H[FHVVLYH�IRUFH�YLRODWLRQV��DQG�����DVVHVVLQJ�ZKHWKHU�DQ�LQGLYLGXDO�
RIILFHU�LV�HQWLWOHG�WR�TXDOLILHG�LPPXQLW\����3DUW�,9�H[DPLQHV�WKH�FRQVHTXHQFHV�RI�
DSSO\LQJ�WKH�)RXUWK�$PHQGPHQW��DV�ZHOO�DV�WKH�)RXUWHHQWK�$PHQGPHQW��WR�VXFK�
FDVHV� E\� H[DPLQLQJ� WZR� UHFHQW� FDVHV� WKDW� KDYH� DSSOLHG� ERWK� FRQVWLWXWLRQDO�
VWDQGDUGV�WR�VXFK�H[FHVVLYH�IRUFH�FDVHV����6HFWLRQ�,9�&�WDNHV�SDUWLFXODU�FDUH�WR�
H[DPLQH�WKHVH�FRQVHTXHQFHV�LQ�WKH�FRQWH[W�RI�TXDOLILHG�LPPXQLW\����)LQDOO\��3DUW�
9�RI�WKLV�1RWH�ZLOO�PDNH�WKH�DUJXPHQW�WKDW�WKH�)RXUWK�$PHQGPHQW¶V�³REMHFWLYH�
UHDVRQDEOHQHVV´�VWDQGDUG�VKRXOG�DSSO\�LQ�H[FHVVLYH�IRUFH�FDVHV�DULVLQJ�DIWHU�WKH�
LQLWLDO�DFW�RI�DUUHVW�EXW�EHIRUH�D�MXGLFLDO�GHWHUPLQDWLRQ�RI�SUREDEOH�FDXVH����

,,���%$&.*5281'�

7KH�HYHQWV�JLYLQJ�ULVH�WR�H[FHVVLYH�IRUFH�FODLPV�DUH�QRW�JRYHUQHG�E\�D�
VLQJOH�� JHQHULF� FRQVWLWXWLRQDO� VWDQGDUG���� 5DWKHU�� WKH\� IDOO� RQ� GLIIHUHQW� SRLQWV�
DORQJ� WKH� ³FXVWRGLDO� FRQWLQXXP´� WR� ZKLFK� GLIIHUHQW� FRQVWLWXWLRQDO� VWDQGDUGV�
DWWDFK����7KH�YDULRXV�FRQVWLWXWLRQDO�VWDQGDUGV� WKDW�PD\�DWWDFK� WR�DQ�H[FHVVLYH�
�

���� �See�infra�6HFWLRQ�,,�&��
���� �See�infra�6HFWLRQ�,,�'��
���� �See�infra�6HFWLRQ�,,�(��
���� �See�infra�3DUW�,,,��
���� �See�infra�3DUW�,9� see also�0F0LOOHQ�Y��:LQGKDP��1R�������FY�������5*-�&+/�������:/�
���������:�'��.\��$XJ�������������DSSO\LQJ�WKH�)RXUWK�$PHQGPHQW¶V�³REMHFWLYH�UHDVRQDEOHQHVV´�
VWDQGDUG��� 5XQ\RQ� Y�� +DQQDK�� �����:/� �������� �6�'�:�� 9D�� 0D\� ���� ������ �DSSO\LQJ� WKH�
)RXUWHHQWK�$PHQGPHQW���
���� �See�infra�6HFWLRQ�,9�&��
���� �See�infra�3DUW�9��
���� �See�*UDKDP�Y��&RQQRU������8�6�������������������QRWLQJ�WKDW�DQ�DQDO\VLV�RI�H[FHVVLYH�IRUFH�
FODLPV� EURXJKW� XQGHU� �� �����EHJLQV�ZLWK� LGHQWLI\LQJ� WKH� VSHFLILF� FRQVWLWXWLRQDO� ULJKW� DOOHJHGO\�
LQIULQJHG²PRVW�FDVHV�EHLQJ�WKH�)RXUWK�$PHQGPHQW¶V�SURKLELWLRQ�DJDLQVW�XQUHDVRQDEOH�VHL]XUHV�
RI�WKH�SHUVRQ��RU�WKH�(LJKWK�$PHQGPHQW¶V�EDQ�RQ�FUXHO�DQG�XQXVXDO�SXQLVKPHQWV���
���� �See�$XVWLQ�Y��+DPLOWRQ������)��G���������������WK�&LU���������)RU�H[DPSOH��6XSUHPH�&RXUW�
SUHFHGHQW� KDV� FOHDUO\� HVWDEOLVKHG� WKDW� WKH� (LJKWK� $PHQGPHQW� DSSOLHV� WR� SRVW�WULDO� GHWDLQHHV��
ZKHUHDV� WKH� )RXUWK�$PHQGPHQW� DSSOLHV� WR� LQGLYLGXDOV� DOOHJLQJ� H[FHVVLYH�IRUFH� FODLPV� ³LQ� WKH�
FRXUVH�RI�DQ�DUUHVW��LQYHVWLJDWRU\�VWRS��RU�RWKHU�µVHL]XUH�¶´�Compare�,QJUDKDP�Y��:ULJKW������8�6��
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IRUFH� FODLP� LQFOXGH� WKH� )RXUWK� $PHQGPHQW��²ZKLFK� SURKLELWV� XQUHDVRQDEOH�
VHL]XUHV�RI�WKH�SHUVRQ��WKH�)RXUWHHQWK�$PHQGPHQW��²ZKLFK�SURKLELWV�YLRODWLRQV�
RI�GXH�SURFHVV��DQG�WKH�(LJKWK�$PHQGPHQW��²ZKLFK�SURKLELWV�FUXHO�DQG�XQXVXDO�
SXQLVKPHQW�� $V� QRWHG� DERYH�� WKH� FRQVWLWXWLRQDO� VWDQGDUGV� RI� FRQFHUQ� IRU� WKH�
SXUSRVHV�RI� WKLV�1RWH�DULVH� IURP�WKH�)RXUWK�$PHQGPHQW¶V�SURKLELWLRQ�DJDLQVW�
XQUHDVRQDEOH� VHL]XUHV� RI� WKH� SHUVRQ� DQG� WKH� )RXUWHHQWK� $PHQGPHQW¶V�
SURKLELWLRQ�DJDLQVW�YLRODWLRQV�RI�GXH�SURFHVV��7KH�(LJKWK�$PHQGPHQW�VWDQGDUG��
ZKLFK�SURKLELWV�FUXHO�DQG�XQXVXDO�SXQLVKPHQW��³LV�VSHFLILFDOO\�FRQFHUQHG�ZLWK�
WKH�XQQHFHVVDU\�DQG�ZDQWRQ�LQIOLFWLRQ�RI�SDLQ�LQ�SHQDO�LQVWLWXWLRQV�´�DQG�LV�WKH�
³SULPDU\�VRXUFH�RI�VXEVWDQWLYH�SURWHFWLRQ�WR�FRQYLFWHG�SULVRQHUV�´���$V�VXFK��WKH�
(LJKWK�$PHQGPHQW�ZLOO�QRW�EH�FRQVLGHUHG�LQ�WKH�UHPDLQLQJ�6HFWLRQV�RI�WKLV�1RWH��

A. The Fourth Amendment 

7KH�)RXUWK�$PHQGPHQW�SURYLGHV��³7KH�ULJKW�RI�WKH�SHRSOH�WR�EH�VHFXUH�
LQ�WKHLU�SHUVRQV��KRXVHV��SDSHUV��DQG�HIIHFWV��DJDLQVW�XQUHDVRQDEOH�VHDUFKHV�DQG�
VHL]XUHV��VKDOO�QRW�EH�YLRODWHG�´���*HQHUDOO\��WKH�)RXUWK�$PHQGPHQW�LV�WKRXJKW�
RI� ³DV� D� OLPLWDWLRQ� RQ� WKH� SRZHU� RI� SROLFH� WR� VHDUFK� IRU� DQG� VHL]H� HYLGHQFH��
LQVWUXPHQWDOLWLHV��DQG�IUXLWV�RI�FULPH�´���7KH�)RXUWK�$PHQGPHQW�³DOVR�SURWHFWV�
WKH�µULJKW�RI�WKH�SHRSOH�WR�EH�VHFXUH�LQ�WKHLU�SHUVRQV�¶�DQG�LW�LV�FOHDU�WKDW�DQ�LOOHJDO�
DUUHVW�RU�RWKHU�XQUHDVRQDEOH�VHL]XUH�RI�WKH�SHUVRQ�LV�LWVHOI�D�YLRODWLRQ�RI�WKH�)RXUWK�
$PHQGPHQW�´��� 7KH� )RXUWK� $PHQGPHQW� VHUYHV� WR� EDODQFH� ³WKH� LQGLYLGXDO�
H[SHFWDWLRQ� RI� SULYDF\� DJDLQVW� WKH� JRYHUQPHQWDO� LQWHUHVW� LQ� LQYHVWLJDWLQJ� DQG�
SUHYHQWLQJ� FULPH�´��� $� OLWDQ\� RI� DFDGHPLF� OLWHUDWXUH� DQG� FDVH� ODZ� H[LVWV�
�

���������Q������������³>7@KH�6WDWH�GRHV�QRW�DFTXLUH�WKH�SRZHU�WR�SXQLVK�ZLWK�ZKLFK�WKH�(LJKWK�
$PHQGPHQW�LV�FRQFHUQHG�XQWLO�DIWHU� LW�KDV�VHFXUHG�D�IRUPDO�DGMXGLFDWLRQ�RI�JXLOW� LQ�DFFRUGDQFH�
ZLWK�GXH�SURFHVV�RI� ODZ�´��with�Graham�� ����8�6�� DW� ���� �³>$@OO� FODLPV� WKDW� ODZ�HQIRUFHPHQW�
RIILFHUV� KDYH� XVHG� H[FHVVLYH� IRUFH�������LQ� WKH� FRXUVH� RI� DQ� DUUHVW�� LQYHVWLJDWRU\� VWRS�� RU� RWKHU�
µVHL]XUH¶�������VKRXOG�EH�DQDO\]HG�XQGHU�WKH�)RXUWK�$PHQGPHQW�´���
���� �See�Graham������8�6��DW������
���� �See�5RFKLQ�Y��&DOLIRUQLD������8�6��������������
���� �See�:KLWOH\�Y��$OEHUV������8�6��������������
���� �Id.�DW������
���� �8�6��&2167��DPHQG��,9��
���� �See�:$<1(�5��/$)$9(��6($5&+�$1'�6(,=85(���������WK�HG���������
���� �Id.��IRRWQRWHV�RPLWWHG���ILUVW�FLWLQJ�7HUU\�Y��2KLR������8�6�����������DQG�WKHQ�FLWLQJ�+HQU\�
Y��8QLWHG�6WDWHV������8�6��������������
���� �7KRPDV�.��&ODQF\��The Supreme Court’s Search for a Definition of a Seizure: What Is a 
“Seizure” of a Person Within the Meaning of the Fourth Amendment?�����$0��&5,0��/��5(9�������
������������QRWLQJ�WKDW�³>W@KH�HVVHQFH�RI�WKH�>)RXUWK�$PHQGPHQW@�LV�D�EDODQFLQJ�WHVW��ZHLJKLQJ�WKH�
LQGLYLGXDO�H[SHFWDWLRQ�RI�SULYDF\�DJDLQVW�WKH�JRYHUQPHQWDO�LQWHUHVW�LQ�LQYHVWLJDWLQJ�DQG�SUHYHQWLQJ�
FULPH´���
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H[DPLQLQJ�ZKHQ�D�)RXUWK�$PHQGPHQW�VHL]XUH�KDV�RFFXUUHG����7KLV�H[DPLQDWLRQ�
LV�QRW�LPSRUWDQW�IRU�WKH�SXUSRVHV�RI�WKLV�6HFWLRQ��5DWKHU��WKLV�6HFWLRQ�LV�FRQFHUQHG�
ZLWK� WKH� VWDQGDUG� IRU� DVVHVVLQJ� ZKHQ� DQ� LQGLYLGXDO� RIILFHU¶V� XVH� RI� IRUFH� LQ�
HIIHFWXDWLQJ�D�)RXUWK�$PHQGPHQW�VHL]XUH�LV�UHDVRQDEOH²RU�XQUHDVRQDEOH²IRU�
WKH�SXUSRVHV�RI��������H[FHVVLYH�IRUFH�VXLWV��$V�VXFK��WKLV�VHFWLRQ�ZLOO�H[DPLQH�
WKH� 6XSUHPH� &RXUW¶V� GHYHORSPHQW� RI� )RXUWK� $PHQGPHQW� H[FHVVLYH�IRUFH�
MXULVSUXGHQFH�ZLWK�WKLV�TXHVWLRQ�LQ�PLQG��

7KH�WHVW�IRU�GHWHUPLQLQJ�ZKHWKHU�DQ�LQGLYLGXDO�RIILFHU¶V�XVH�RI�IRUFH�LV�
FRQVLVWHQW�ZLWK�DQ�LQGLYLGXDO¶V�)RXUWK�$PHQGPHQW�ULJKWV�LV�ZKHWKHU�WKH�RIILFHU¶V�
XVH�RI�IRUFH�ZDV�³REMHFWLYHO\�UHDVRQDEOH�´�7KH�6XSUHPH�&RXUW¶V�ILUVW�XVH�RI�WKH�
)RXUWK�$PHQGPHQW¶V�³REMHFWLYH�UHDVRQDEOHQHVV´�VWDQGDUG�LQ�DQ�H[FHVVLYH�IRUFH�
FODLP�FDPH�LQ������LQ�Tennessee v. Garner����,Q�Garner��WKH�6XSUHPH�&RXUW�KHOG�
WKDW� ³DSSUHKHQVLRQ� E\� WKH� XVH� RI� GHDGO\� IRUFH� LV� D� VHL]XUH� VXEMHFW� WR� WKH�
UHDVRQDEOHQHVV� UHTXLUHPHQW� RI� WKH� )RXUWK� $PHQGPHQW�´��� 7KH�Garner� &RXUW�
DUWLFXODWHG�WKLV�VWDQGDUG�DV�EDODQFLQJ�³WKH�QDWXUH�DQG�TXDOLW\�RI�WKH�LQWUXVLRQ�RQ�
WKH� LQGLYLGXDO¶V� )RXUWK�$PHQGPHQW� LQWHUHVWV´� DJDLQVW� ³WKH� LPSRUWDQFH� RI� WKH�
JRYHUQPHQWDO�LQWHUHVWV�DOOHJHG�WR�MXVWLI\�WKH�LQWUXVLRQ�´���$OWKRXJK�WKH�6XSUHPH�
&RXUW�DUWLFXODWHG�WKH�VWDQGDUG�WR�EH�DSSOLHG�LQ�H[FHVVLYH�IRUFH�FDVHV�DULVLQJ�XQGHU�
WKH� )RXUWK�$PHQGPHQW� LQ�Garner�� LW� ZDV� WKH�&RXUW¶V� GHFLVLRQ� LQ�Graham v. 
Connor��� WKDW� KDV� SURYHG� WR� EH� LQVWUXPHQWDO� LQ� DGMXGLFDWLQJ� H[FHVVLYH�IRUFH�
FODLPV�DULVLQJ�GXULQJ�WKH�FRXUVH�RI�DQ�DUUHVW��

2Q�1RYHPEHU�����������'HWKRUQH�*UDKDP��D�GLDEHWLF��IHOW�WKH�RQVHW�RI�
DQ�LQVXOLQ�UHDFWLRQ����$�IULHQG�RI�*UDKDP¶V��:LOOLDP�%HUU\��GURYH�*UDKDP�WR�D�
FRQYHQLHQFH�VWRUH�VR�KH�FRXOG�SXUFKDVH�RUDQJH�MXLFH�WR�FRXQWHUDFW�WKH�UHDFWLRQ����
:KHQ�*UDKDP�HQWHUHG�WKH�VWRUH��KH�QRWLFHG�D�QXPEHU�RI�SHRSOH�DKHDG�RI�KLP�LQ�
WKH�FKHFNRXW�OLQH�DQG�GHFLGHG�WR�OHDYH�LQ�IDYRU�RI�%HUU\�GULYLQJ�KLP�WR�D�IULHQG¶V�
KRXVH� LQVWHDG���� ,Q� WKH� PHDQWLPH�� 2IILFHU� &RQQRU� REVHUYHG� *UDKDP� ³KDVWLO\�
HQWHU�DQG�OHDYH�WKH�VWRUH´�DQG�EHFDPH�VXVSLFLRXV� WKDW�VRPHWKLQJ�ZDV�DPLVV����
2IILFHU�&RQQRU�IROORZHG�%HUU\¶V�FDU�DQG�PDGH�DQ�LQYHVWLJDWLYH�VWRS�DERXW�KDOI�D�
PLOH� IURP� WKH�FRQYHQLHQFH� VWRUH����'HVSLWH�%HUU\� WHOOLQJ�&RQQRU� WKDW�*UDKDP�
ZDV�VLPSO\�VXIIHULQJ�IURP�D�VXJDU�UHDFWLRQ��2IILFHU�&RQQRU�RUGHUHG�%HUU\�DQG�

�

���� �See�id.�
���� �����8�6������������
���� �Id.�DW����
���� �Id.�DW����
���� �����8�6��������������
���� �Id.�DW������
���� �Id.�
���� �Id.�DW����±����
���� �Id.�DW������
���� �Id.�
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*UDKDP�WR�ZDLW�ZKLOH�KH�LQYHVWLJDWHG�ZKDW�KDSSHQHG�DW�WKH�FRQYHQLHQFH�VWRUH����
$V� 2IILFHU� &RQQRU� UHWXUQHG� WR� KLV� SDWURO� FDU� WR� UHTXHVW� EDFNXS� DVVLVWDQFH��
*UDKDP�JRW�RXW�RI�%HUU\¶V�YHKLFOH��UDQ�DURXQG�LW� WZLFH��DQG�HYHQWXDOO\�SDVVHG�
RXW�RQ�WKH�FXUE����2WKHU�RIILFHUV�DUULYHG�RQ�WKH�VFHQH��DQG�RQH�FXIIHG�*UDKDP¶V�
KDQGV�WLJKWO\�EHKLQG�KLV�EDFN����'HVSLWH�%HUU\¶V�DWWHPSWV�WR�ZDUQ�WKH�RIILFHUV�RI�
*UDKDP¶V� FRQGLWLRQ�� WKH� RIILFHUV� FRQWLQXHG� WKHLU� HIIRUWV�� XOWLPDWHO\� FDUU\LQJ�
*UDKDP� WR� %HUU\¶V� FDU�� DQG� WKURZLQJ� KLP� IDFH� GRZQ� RQ� WKH� KRRG���� $V� WKH�
VWUXJJOH�EHWZHHQ�*UDKDP�DQG�WKH�RIILFHUV�FRQWLQXHG��D�WKLUG�IULHQG�RI�*UDKDP¶V�
DUULYHG�RQ�WKH�VFHQH�ZLWK�RUDQJH�MXLFH��EXW�WKH�RIILFHUV�UHIXVHG�WR�SHUPLW�*UDKDP�
WR�KDYH� WKH� MXLFH����2IILFHU�&RQQRU� ILQDOO\� UHFHLYHG�FRQILUPDWLRQ� WKDW�QRWKLQJ�
RFFXUUHG� DW� WKH� FRQYHQLHQFH� VWRUH� DQG� WKH� RIILFHUV� GURYH� *UDKDP� KRPH� DQG�
UHOHDVHG�KLP����$V�D�UHVXOW�RI�WKH�LQFLGHQW��*UDKDP�VXVWDLQHG�D�EURNHQ�IRRW��FXWV�
RQ�KLV�ZULVWV��D�EUXLVHG�IRUHKHDG��DQG�DQ�LQMXUHG�VKRXOGHU����*UDKDP�ILOHG�VXLW�
XQGHU���������DOOHJLQJ�D�YLRODWLRQ�RI�KLV�)RXUWHHQWK�$PHQGPHQW�ULJKWV����

7KH�IHGHUDO�GLVWULFW�FRXUW�DSSOLHG�D�IRXU�IDFWRU�WHVW�RXWOLQHG�LQ�Johnson 
v. Glick���WR�*UDKDP¶V�FODLP����7KH�GLVWULFW�FRXUW�LGHQWLILHG�WKH�IRXU�IDFWRUV�DV��

���� WKH� QHHG� IRU� WKH� DSSOLFDWLRQ� RI� IRUFH�� ���� WKH� UHODWLRQVKLS�
EHWZHHQ�WKDW�QHHG�DQG�WKH�DPRXQW�RI�IRUFH�WKDW�ZDV�XVHG������WKH�
H[WHQW�RI�WKH�LQMXU\�LQIOLFWHG��DQG�����³>Z@KHWKHU�WKH�IRUFH�ZDV�
DSSOLHG�LQ�D�JRRG�IDLWK�HIIRUW�WR�PDLQWDLQ�DQG�UHVWRUH�GLVFLSOLQH�
RU�PDOLFLRXVO\�DQG�VDGLVWLFDOO\�IRU�WKH�YHU\�SXUSRVH�RI�FDXVLQJ�
KDUP�´����

7KH�GLVWULFW�FRXUW�JUDQWHG�D�GLUHFWHG�YHUGLFW�WR�WKH�GHIHQGDQWV�DIWHU�

>I@LQGLQJ� WKDW� WKH� DPRXQW� RI� IRUFH� XVHG� E\� WKH� RIILFHUV� ZDV�
³DSSURSULDWH� XQGHU� WKH� FLUFXPVWDQFHV�´� WKDW� ³>W@KHUH� ZDV� QR�
GLVFHUQDEOH� LQMXU\� LQIOLFWHG�´�DQG� WKDW� WKH�IRUFH�XVHG�³ZDV�QRW�
DSSOLHG� PDOLFLRXVO\� RU� VDGLVWLFDOO\� IRU� WKH� YHU\� SXUSRVH� RI�

�

���� �Id.�
���� �Id.�
���� �Id.�
���� �Id.�
���� �Id.�
���� �Id.�
���� �Id.�DW������
���� �Id.�
���� �����)��G��������������G�&LU���������
���� �Graham������8�6��DW������
���� �Id. �TXRWLQJ�*UDKDP�Y��&KDUORWWH������)��6XSS������������:�'�1�&����������
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FDXVLQJ�KDUP�´�EXW�LQ�³D�JRRG�IDLWK�HIIRUW�WR�PDLQWDLQ�RU�UHVWRUH�
RUGHU�LQ�WKH�IDFH�RI�D�SRWHQWLDOO\�H[SORVLYH�VLWXDWLRQ�´���

$�GLYLGHG�SDQHO�RI�WKH�)RXUWK�&LUFXLW�&RXUW�RI�$SSHDOV�DIILUPHG��KROGLQJ�
WKDW� WKH� GLVWULFW� FRXUW� DSSOLHG� WKH� FRUUHFW� OHJDO� VWDQGDUG²WKH� VXEVWDQWLYH� GXH�
SURFHVV�VWDQGDUG²LQ�DVVHVVLQJ�*UDKDP¶V�H[FHVVLYH�IRUFH�FODLP����

7KH�6XSUHPH�&RXUW�JUDQWHG�FHUWLRUDUL�DQG�UHYHUVHG�WKH�)RXUWK�&LUFXLW¶V�
GHFLVLRQ����7KH�&RXUW� UHMHFWHG� WKH�)RXUWK�&LUFXLW¶V�RSLQLRQ� WKDW� DOO� H[FHVVLYH�
IRUFH�FODLPV�EURXJKW�XQGHU��������DUH�³JRYHUQHG�E\�D�VLQJOH�JHQHULF�VWDQGDUG�´���
5DWKHU�� WKH�&RXUW�QRWHG�WKDW�³DOO�H[FHVVLYH�IRUFH�FODLPV´�PXVW�EH�DQDO\]HG�E\�
ILUVW�³LGHQWLI\LQJ�WKH�VSHFLILF�FRQVWLWXWLRQDO�ULJKW�DOOHJHGO\�LQIULQJHG�XSRQ�E\�WKH�
FKDOOHQJHG�DSSOLFDWLRQ�RI�IRUFH�´���)RU�FODLPV�RI�H[FHVVLYH�IRUFH�DULVLQJ�GXULQJ�
WKH�FRXUVH�RI� DQ�DUUHVW�� LQYHVWLJDWRU\� VWRS��RU�RWKHU� ³VHL]XUH´�RI� D�SHUVRQ�� WKH�
&RXUW� KHOG� WKDW� WKH�)RXUWK�$PHQGPHQW¶V� ³REMHFWLYH� UHDVRQDEOHQHVV´� VWDQGDUG�
JRYHUQV����7KH�&RXUW�UHDVRQHG�WKDW�WKH�)RXUWK�$PHQGPHQW�³SURYLGHV�DQ�H[SOLFLW�
WH[WXDO�VRXUFH�RI�FRQVWLWXWLRQDO�SURWHFWLRQ�DJDLQVW�WKLV�VRUW�RI�SK\VLFDOO\�LQWUXVLYH�
JRYHUQPHQWDO� FRQGXFW�´� 7KXV� WKH� )RXUWK� $PHQGPHQW�� QRW� VXEVWDQWLYH� GXH�
SURFHVV�� LV� WKH� JXLGH� IRU� DQDO\]LQJ� WKHVH� FODLPV���� )XUWKHUPRUH�� WKH� &RXUW� LQ�
Graham�LQVWUXFWHG�ORZHU�FRXUWV�WR�FRQVLGHU�WKH�IROORZLQJ�QRQ�H[KDXVWLYH�IDFWRUV�
WR� GHWHUPLQH� ZKHWKHU� DQ� LQGLYLGXDO� RIILFHU¶V� XVH� RI� IRUFH� ZDV� REMHFWLYHO\�
UHDVRQDEOH������³WKH�VHYHULW\�RI�WKH�FULPH�DW�LVVXH�´�����³ZKHWKHU�WKH�VXVSHFW�SRVHV�
DQ�LPPHGLDWH�WKUHDW�WR�WKH�VDIHW\�RI�WKH�RIILFHUV�RU�RWKHUV�´�DQG�����³ZKHWKHU�>WKH�
VXVSHFW@� LV� DFWLYHO\� UHVLVWLQJ� DUUHVW� RU� DWWHPSWLQJ� WR� HYDGH� DUUHVW� E\� IOLJKW�´���
1RQHWKHOHVV�� WKH� NH\� WDNHDZD\� IURP� Graham� LV� WKDW� H[FHVVLYH�IRUFH� FODLPV�
JRYHUQHG� E\� WKH� )RXUWK� $PHQGPHQW� UHTXLUH� WKDW� DQ� RIILFHU¶V� DFWLRQV� EH�
REMHFWLYHO\�UHDVRQDEOH��

7KH�6XSUHPH�&RXUW¶V�MXULVSUXGHQFH�FRQFHUQLQJ�WKH�)RXUWK�$PHQGPHQW�
KDV�FOHDUO\�HVWDEOLVKHG�WKDW�IRU�D�JRYHUQPHQW�VHL]XUH�WR�EH�FRQVWLWXWLRQDO�LW�PXVW�
EH�³REMHFWLYHO\�UHDVRQDEOH�´���)XUWKHU��LW�LV�FHUWDLQ�WKDW�DQ\�FODLP�RI�H[FHVVLYH�

�

���� �Id. DW����±����
���� �Id.�DW������
���� �Id.�DW������
���� �Id.�DW������
���� �Id.�DW������
���� �Id.�DW������
���� �Id.�DW������7KH�6XSUHPH�&RXUW��KRZHYHU��GLG�QRW�IRUHFORVH�WKH�XVH�RI�Glick¶V�IRXU�IDFWRUV�LQ�
RWKHU��������H[FHVVLYH�IRUFH�FODLPV�ZKHUHLQ�WKH�)RXUWHHQWK�$PHQGPHQW�JRYHUQV��See�)HHOH\�Y��
&LW\�RI�1HZ�<RUN������)��6XSS���G�����������6�'�1�<���������
���� �Graham������8�6��DW������,W�VKRXOG�EH�QRWHG�WKDW�WKH�Graham�&RXUW�GLG�QRW�LQWHQG�IRU�WKHVH�
IDFWRUV� WR� EH� FRQFOXVLYH��5DWKHU� WKH�&RXUW� LQVWUXFWHG� ORZHU� FRXUWV� WKDW� WKH� )RXUWK�$PHQGPHQW�
H[FHVVLYH�IRUFH�WHVW�³UHTXLUHV�FDUHIXO�DWWHQWLRQ�WR�WKH�IDFWV�DQG�FLUFXPVWDQFHV�RI�HDFK�SDUWLFXODU�
FDVH�´�Id.�
���� �Id.�DW������
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IRUFH�DULVLQJ�GXULQJ�WKH�FRXUVH�RI�DQ\�³VHL]XUH´�RI�WKH�SHUVRQ�LV�JRYHUQHG�E\�WKH�
)RXUWK�$PHQGPHQW��:KDW�UHPDLQV�XQFOHDU²DQG�ZKDW�UHPDLQV�FRQWHVWHG�DPRQJ�
WKH�ORZHU�IHGHUDO�FLUFXLWV²LV�WKH�TXHVWLRQ�RI�ZKHWKHU�WKH�)RXUWK�$PHQGPHQW¶V�
SURWHFWLRQ� DJDLQVW� XQUHDVRQDEOH� VHL]XUHV� H[WHQGV� WR� FDVHV� LQYROYLQJ� H[FHVVLYH�
IRUFH�DIWHU�DQ�LQLWLDO�DUUHVW�EXW�EHIRUH�D�MXGLFLDO�GHWHUPLQDWLRQ�RI�SUREDEOH�FDXVH����
7KLV�TXHVWLRQ�ZLOO�EH�LQWURGXFHG�LQ�6HFWLRQ�,,�&�DQG�ZLOO�EH�DQVZHUHG�LQ�3DUW�9�
RI�WKLV�1RWH��

B. The Fourteenth Amendment 

³7KH� )RXUWHHQWK� $PHQGPHQW� SURKLELWV� DQ\� VWDWH� GHSULYDWLRQ� RI� OLIH��
OLEHUW\��RU�SURSHUW\�ZLWKRXW�GXH�SURFHVV�RI�ODZ�´����,Q�WKLV�UHVSHFW��WKH�)RXUWHHQWK�
$PHQGPHQW�³VHHN>V@�WR�EDODQFH�WKH�ULJKWV�RI�������SUH�WULDO�GHWDLQHHV�DJDLQVW�WKH�
SUREOHPV� FUHDWHG� IRU� RIILFLDOV� E\� WKH� FXVWRGLDO� FRQWH[W�´���� $FFRUGLQJO\�� WKH�
)RXUWHHQWK� $PHQGPHQW� HVWDEOLVKHV� ³TXDOLILHG� VWDQGDUGV� RI� SURWHFWLRQ�
IRU�������SUH�WULDO� GHWDLQHHV²DJDLQVW�������H[FHVVLYH� IRUFH� that amounts to 
punishment�´����,Q�County of Sacramento v. Lewis����� WKH�6XSUHPH�&RXUW�KHOG�
WKDW� WR� YLRODWH� WKH� VXEVWDQWLYH� GXH� SURFHVV� FRPSRQHQW� RI� WKH� )RXUWHHQWK�
$PHQGPHQW�� D� ODZ� HQIRUFHPHQW� RIILFHU¶V� FRQGXFW� PXVW� ³VKRFN>@� WKH�
FRQVFLHQFH�´����D�WHVW�GHULYHG�IURP�LWV�SULRU�GHFLVLRQ�LQ�Rochin v. California�����
7KLV�³VKRFNV�WKH�FRQVFLHQFH´�VWDQGDUG�KDV�EHHQ�FKDUDFWHUL]HG�DV�D�³VXEVWDQWLDOO\�

�

���� �See�5LOH\�Y��'RUWRQ������)��G�����������±�����WK�&LU���������GHFOLQLQJ�WR�H[WHQG�WKH�)RXUWK�
$PHQGPHQW¶V�SURWHFWLRQV�WR�SODLQWLII�EULQJLQJ�D��������FODLP�RI�H[FHVVLYH�IRUFH�DIWHU�DUUHVW�DQG�
GXULQJ� SUHWULDO� GHWDLQPHQW� DQG� DSSO\LQJ� WKH�)RXUWHHQWK�$PHQGPHQW¶V� ³VKRFNV� WKH� FRQVFLHQFH´�
VWDQGDUG���&RWWUHOO�Y��&DOGZHOO�����)��G���������������WK�&LU���������%URWKHUV�Y��.OHYHQKDJHQ�����
)��G������������WK�&LU���������:LONLQV�Y��0D\������)��G������������WK�&LU���������But see�3RZHOO�
Y��*DUGQHU������)��G��������������G�&LU���������³)RXUWK�$PHQGPHQW�VWDQGDUG�SUREDEO\�VKRXOG�EH�
DSSOLHG�DW�OHDVW�WR�WKH�SHULRG�SULRU�WR�WKH�WLPH�ZKHQ�WKH�SHUVRQ�DUUHVWHG�LV�DUUDLJQHG�RU�IRUPDOO\�
FKDUJHG��DQG�UHPDLQV�LQ�WKH�FXVWRG\��VROH�RU�MRLQW��RI�WKH�DUUHVWLQJ�RIILFHU�´���0F'RZHOO�Y��5RJHUV��
����)��G��������������WK�&LU���������)RXUWK�$PHQGPHQW�VHL]XUH�³FRQWLQXHV�WKURXJKRXW�WKH�WLPH�
WKH�SHUVRQ�UHPDLQV� LQ� WKH�FXVWRG\�RI� WKH�DUUHVWLQJ�RIILFHUV´���5RELQV�Y��+DUXP������)��G�������
�������WK�&LU���������³>2@QFH�D�VHL]XUH�KDV�RFFXUUHG��LW�FRQWLQXHV�WKURXJKRXW�WKH�WLPH�WKH�DUUHVWHH�
LV�LQ�WKH�FXVWRG\�RI�WKH�DUUHVWLQJ�RIILFHUV�´���
����� �,QJUDKDP�Y��:ULJKW������8�6�������������������
����� �Riley������)��G�DW�������
����� �Id.�DW�������HPSKDVLV�DGGHG���LQWHUQDO�FLWDWLRQV�RPLWWHG���
����� �����8�6��������������
����� �Id.� DW� ���±����7KH�&RXUW� DOVR� QRWHG�� ³>7@KH� VXEVWDQWLYH� FRPSRQHQW� RI� WKH�'XH� 3URFHVV�
&ODXVH�LV�YLRODWHG�E\�H[HFXWLYH�DFWLRQ�RQO\�ZKHQ�LW�µFDQ�SURSHUO\�EH�FKDUDFWHUL]HG�DV�DUELWUDU\��RU�
FRQVFLHQFH�VKRFNLQJ��LQ�D�FRQVWLWXWLRQDO�VHQVH�¶´�Id. DW������TXRWLQJ�&ROOLQV�Y��3DUNHU�+HLJKWV������
8�6��������������������
����� �����8�6��������������
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KLJKHU� KXUGOH�������WR� PDNH� D� VKRZLQJ� RI� H[FHVVLYH� IRUFH´� WKDQ� WKH� )RXUWK�
$PHQGPHQW¶V� ³REMHFWLYH� UHDVRQDEOHQHVV´� VWDQGDUG����� 2QH� FRPPHQWDWRU�
LOOXVWUDWHV�WKH�FRQVHTXHQFHV�RI�DSSO\LQJ�WKH�)RXUWHHQWK�$PHQGPHQW¶V�VWDQGDUG��

,Q�WKLV�VFHQDULR��WKH�H[WUHPH�EXUGHQ�RI�SURRI�OLHV�RQ�WKH�LQQRFHQW�
FLWL]HQ�WR�FRPEDW�WKH�WHVWLPRQ\�RI�WKRVH�ZKR�WHPSRUDULO\�KDYH�
FRPSOHWH� FRQWURO� RI� KLV� OLEHUW\�� ,Q� FRQWUDVW�� XQGHU� WKH� )RXUWK�
$PHQGPHQW�VWDQGDUG��WKH�LQMXUHG�SODLQWLII�PXVW�RQO\�VKRZ�WKH�
ODZ� HQIRUFHPHQW� RIILFLDO¶V� FRQGXFW� ZDV� QRW� REMHFWLYHO\�
UHDVRQDEOH�� $OWKRXJK� WKH� EXUGHQ� RI� SURRI� VWLOO� OLHV� ZLWK� WKH�
SODLQWLII��PXFK�OHVV�SURRI�LV�UHTXLUHG�WKDQ�XQGHU�WKH�VKRFN�WKH�
FRQVFLHQFH�VWDQGDUG�RI�WKH�)RXUWHHQWK�$PHQGPHQW�����

)RU� WKH� SXUSRVHV� RI� WKLV�1RWH�� LW� LV� LPSRUWDQW� WR� FRQVLGHU� WKH� 6HFRQG�
&LUFXLW¶V� GHFLVLRQ� LQ� Johnson v. Glick����� ZKLFK� DSSOLHG� WKH� )RXUWHHQWK�
$PHQGPHQW�WR�D�SODLQWLII¶V��������H[FHVVLYH�IRUFH�FODLP�����$OWKRXJK�Glick¶V�
SULQFLSOH� WKDW� DOO� H[FHVVLYH�IRUFH� FODLPV� DUH� JRYHUQHG� E\� D� VLQJOH�� JHQHULF�
VWDQGDUG�ZDV�UHMHFWHG�E\�WKH�6XSUHPH�&RXUW� LQ�Graham�� WKH�GHFLVLRQ�UHPDLQV�
UHOHYDQW� LQ� WKH� FRQWH[W� RI� �� ����� H[FHVVLYH�IRUFH� FODLPV� EHFDXVH� WKH� IDFWRUV�
RXWOLQHG�LQ�WKH�Glick�GHFLVLRQ�DUH�VWLOO�DSSOLHG�WR��������H[FHVVLYH�IRUFH�FODLPV�
DQDO\]HG� XQGHU� WKH� )RXUWHHQWK�$PHQGPHQW����� $V� VXFK�� H[DPLQLQJ� WKH�Glick�
GHFLVLRQ� LV� LPSHUDWLYH� IRU� XQGHUVWDQGLQJ� WKH� LQFUHDVHG� EXUGHQ� SODFHG� RQ�
H[FHVVLYH�IRUFH�SODLQWLIIV�LQ�DGMXGLFDWLQJ�WKHLU�FODLPV��

$XVWUDOLD� -RKQVRQ�ZDV�KHOG� LQ� WKH�0DQKDWWDQ�+RXVH�RI�'HWHQWLRQ� IRU�
0HQ��WKH�³+RXVH�RI�'HWHQWLRQ´��SULRU�WR�DQG�GXULQJ�KLV�WULDO�RQ�IHORQ\�FKDUJHV�����
:KLOH� -RKQVRQ�ZDV�EHLQJ� FKHFNHG�EDFN� LQWR� WKH�+RXVH�RI�'HWHQWLRQ��2IILFHU�
-RKQ� )XOOHU� UHSULPDQGHG� -RKQVRQ� DQG� RWKHU� PHQ� IRU� IDLOLQJ� WR� IROORZ�
LQVWUXFWLRQV�����6XEVHTXHQWO\��-RKQVRQ�DWWHPSWHG�WR�H[SODLQ�WR�2IILFHU�)XOOHU�WKDW�
WKH�PHQ�ZHUH�GRLQJ�RQO\�ZKDW�DQRWKHU�RIILFHU�KDG�WROG�WKHP�WR�GR��DQG�2IILFHU�
)XOOHU�UXVKHG�LQWR�WKH�KROGLQJ�FHOO��JUDEEHG�-RKQVRQ�E\�WKH�FROODU��DQG�VWUXFN�KLP�
WZLFH�RQ�WKH�KHDG�ZLWK�DQ�REMHFW�HQFORVHG�LQ�KLV�ILVW�����,W�ZDV�DOOHJHG�WKDW�GXULQJ�
WKLV�LQFLGHQW�2IILFHU�)XOOHU�WKUHDWHQHG�-RKQVRQ�E\�VD\LQJ��³,¶OO�NLOO�\RX��ROG�PDQ��

�

����� �'DUUDK�Y��&LW\�RI�2DN�3DUN������)��G������������WK�&LU���������
����� �7LIIDQ\�5LWFKLH��A Legal Twilight Zone: From the Fourth to the Fourteenth Amendment, 
What Constitutional Protection Is Afforded a Pretrial Detainee?�����6��,//��81,9��/�-�����������
��������
����� �����)��G��������G�&LU���������
����� �See id.�
����� �Id.�
����� �Id.�DW�������
����� �Id.�
����� �Id.�DW�����±����
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,¶OO�EUHDN�\RX�LQ�KDOI�´����2IILFHU�)XOOHU�WKHQ�GHWDLQHG�-RKQVRQ�LQ�WKH�KROGLQJ�FHOO�
IRU� WZR� KRXUV� EHIRUH� UHWXUQLQJ� KLP� WR� KLV� QRUPDO� FHOO����� -RKQVRQ� UHTXHVWHG�
PHGLFDO�DWWHQWLRQ�EXW�ZDV�KHOG�LQ�DQRWKHU�FHOO�IRU�DQRWKHU�WZR�KRXUV�EHIRUH�EHLQJ�
SHUPLWWHG�WR�VHH�WKH�MDLO¶V�GRFWRU�����

2Q�DSSHDO��WKH�6HFRQG�&LUFXLW�GHULYHG�LWV�WHVW�IURP�Rochin²ZKHUHLQ�WKH�
6XSUHPH�&RXUW�FUHDWHG�WKH�³VKRFNV�WKH�FRQVFLHQFH´�WHVW�����7KH�6HFRQG�&LUFXLW�
FUHDWHG�IRXU�IDFWRUV�IRU�ORZHU�FRXUWV�WR�FRQVLGHU������³WKH�QHHG�IRU�WKH�DSSOLFDWLRQ�
RI�IRUFH´������³WKH�UHODWLRQVKLS�EHWZHHQ�WKH�QHHG�DQG�WKH�DPRXQW�RI�IRUFH�WKDW�
ZDV�XVHG´������³WKH�H[WHQW�RI�LQMXU\�LQIOLFWHG´��DQG�����³ZKHWKHU�IRUFH�ZDV�DSSOLHG�
LQ� D� JRRG� IDLWK� HIIRUW� WR� PDLQWDLQ� RU� UHVWRUH� GLVFLSOLQH� RU� PDOLFLRXVO\� DQG�
VDGLVWLFDOO\�IRU�WKH�YHU\�SXUSRVH�RI�FDXVLQJ�KDUP�´����7KHVH�IDFWRUV�FRQWLQXH�WR�
EH� DSSOLHG� LQ� �� ����� H[FHVVLYH�IRUFH� FODLPV� DULVLQJ� XQGHU� WKH� )RXUWHHQWK�
$PHQGPHQW� WR� DQDO\]H� ZKHWKHU� D� SDUWLFXODU� RIILFHU¶V� DFWLRQ� ³VKRFNV� WKH�
FRQVFLHQFH�´����

C. The Circuit Split 

$V�-XGJH�6H\PRXU�QRWHG�LQ�Austin v. Hamilton�����³>W@KH�6XSUHPH�&RXUW�
KDV� µQRW� UHVROYHG� WKH� TXHVWLRQ� ZKHWKHU� WKH� )RXUWK� $PHQGPHQW� FRQWLQXHV� WR�
SURYLGH�LQGLYLGXDOV�ZLWK�SURWHFWLRQ�DJDLQVW�WKH�GHOLEHUDWH�XVH�RI�H[FHVVLYH�IRUFH�
EH\RQG�WKH�SRLQW�DW�ZKLFK�DUUHVW�HQGV�DQG�SUHWULDO�GHWHQWLRQ�EHJLQV��DQG�WKH�ORZHU�
FRXUWV�KDYH�QRW�UHDFKHG�D�FRQVHQVXV�¶´����7KLV�XQFHUWDLQW\�LV�SDUWLFXODUO\�UHOHYDQW�
LQ� WKH� FRQWH[W� RI� �� ����� FODLPV�� ,Q� DQDO\]LQJ� �� ����� H[FHVVLYH�IRUFH� FODLPV��
FRXUWV�PXVW� ILUVW� FDUHIXOO\� LGHQWLI\� ³WKH� VSHFLILF� FRQVWLWXWLRQDO� ULJKW� DOOHJHGO\�
LQIULQJHG� E\� WKH� FKDOOHQJHG� DSSOLFDWLRQ� RI� IRUFH�´���� 7KH� FRQVWLWXWLRQDO� ULJKW�
LQIULQJHG� XSRQ� GLFWDWHV� WKH� VWDQGDUG� XQGHU�ZKLFK� WKH� FRXUW�PXVW� DQDO\]H� WKH�
������� FODLP����� &LUFXLWV� KROGLQJ� WKDW� SUHWULDO� GHWDLQHHV¶� FRQVWLWXWLRQDO�
SURWHFWLRQV�RULJLQDWH�XQGHU� WKH�)RXUWK�$PHQGPHQW�KDYH�XQLIRUPO\�DSSOLHG�DQ�

�

����� �Id.�DW�������
����� �Id.�
����� �Id.�
����� �Id.�DW�����±����
����� �Id.�DW�������
����� �See�(GUHL�Y��0DFJXLUH������)��G������������G�&LU���������)HHOH\�Y��&LW\�RI�1HZ�<RUN������
)��6XSS���G�����������6�'�1�<���������
����� �����)��G���������WK�&LU���������
����� �Id.�DW�������TXRWLQJ�*UDKDP�Y��&RQQRU������8�6�����������Q�������������
����� �Graham������8�6��DW������
����� �,UHQH� 0�� %DNHU�� :LOVRQ� Y�� 6SDLQ: Will Pretrial Detainees Escape the Constitutional 
“Twilight Zone”?�����6$,17�-2+1¶6�/��5(9�������������������
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³REMHFWLYH�UHDVRQDEOHQHVV´�VWDQGDUG�WR�DVVHVV�WKH�PHULWV�RI�D�SODLQWLII¶V�H[FHVVLYH�
IRUFH� FODLP�� 2Q� WKH� RWKHU� KDQG�� FLUFXLWV� KROGLQJ� WKDW� SUHWULDO� GHWDLQHHV¶�
FRQVWLWXWLRQDO� SURWHFWLRQV� RULJLQDWH� XQGHU� WKH� )RXUWHHQWK� $PHQGPHQW� KDYH�
XQLIRUPO\� DSSOLHG� D� PXFK� KLJKHU� VWDQGDUG²WKH� ³VKRFNV� WKH� FRQVFLHQFH´�
VWDQGDUG�FRXSOHG�ZLWK�WKH�IRXU�Glick�IDFWRUV²WR�DVVHVV�WKH�PHULWV�RI�D�SODLQWLII¶V�
H[FHVVLYH�IRUFH�FODLP��

7KH�PDMRULW\�RI�IHGHUDO�FLUFXLWV�KDYH�KHOG�WKDW�WKH�)RXUWK�$PHQGPHQW¶V�
³REMHFWLYH� UHDVRQDEOHQHVV´� VWDQGDUG� DSSOLHV� WR� H[FHVVLYH�IRUFH� FODLPV� DULVLQJ�
DIWHU� WKH� LQLWLDO� DFW� RI� DUUHVW� EXW� EHIRUH� D� MXGLFLDO� GHWHUPLQDWLRQ� RI� SUREDEOH�
FDXVH����� ZKLOH� D� PLQRULW\� RI� IHGHUDO� FLUFXLWV� KDYH� KHOG� WKDW� WKH� )RXUWHHQWK�
$PHQGPHQW� LV�DSSOLFDEOH�����$�EULHI� UHYLHZ�RI� WZR�FDVHV� LQ� WKH� ORZHU�IHGHUDO�
FLUFXLWV�LV�LQVWUXFWLYH²SURYLGLQJ�FUXFLDO�LQVLJKW�LQWR�WKH�UDWLRQDOHV�IRU�DSSO\LQJ�
HLWKHU�FRQVWLWXWLRQDO�VWDQGDUG��6HFWLRQ�,,�&���LQWURGXFHV�WKH�ORZHU�IHGHUDO�FLUFXLWV�
KROGLQJ� WKDW� D� SUHWULDO� GHWDLQHH¶V� FRQVWLWXWLRQDO� SURWHFWLRQV� RULJLQDWH� IURP� WKH�
)RXUWK�$PHQGPHQW¶V�SURKLELWLRQ�DJDLQVW�XQUHDVRQDEOH�VHL]XUHV�RI�WKH�SHUVRQ�����
6HFWLRQ� ,,�&��� LQWURGXFHV� WKH� ORZHU� IHGHUDO� FLUFXLWV� KROGLQJ� WKDW� D� SUHWULDO�
GHWDLQHH¶V�FRQVWLWXWLRQDO�SURWHFWLRQV�RULJLQDWH�IURP�WKH�)RXUWHHQWK�$PHQGPHQW¶V�
SURKLELWLRQ�DJDLQVW�YLRODWLRQV�RI�VXEVWDQWLYH�GXH�SURFHVV�����

��� )HGHUDO�&LUFXLWV�$SSO\LQJ�WKH�)RXUWK�$PHQGPHQW�

$V�QRWHG�DERYH��WKH�PDMRULW\�RI��IHGHUDO�FLUFXLWV�KDYH�KHOG�WKDW�WKH�)RXUWK�
$PHQGPHQW¶V� ³REMHFWLYH� UHDVRQDEOHQHVV´� VWDQGDUG� VKRXOG� EH� DSSOLHG� WR�
H[FHVVLYH�IRUFH�FDVHV�DULVLQJ�DIWHU� WKH�LQLWLDO�DFW�RI�DUUHVW�EXW�EHIRUH�D�MXGLFLDO�
GHWHUPLQDWLRQ� RI� SUREDEOH� FDXVH����� $OWKRXJK� DQ� H[KDXVWLYH� DQDO\VLV� RI� HDFK�
FLUFXLWV¶�UDWLRQDOH�LV�XQQHFHVVDU\��D�EULHI�UHYLHZ�RI�WKH�6L[WK�&LUFXLW¶V�RSLQLRQ�LQ�
Aldini v. Johnson����LV�LQVWUXFWLYH��

7KH�IDFWV�LQ�Aldini�GR�QRW�QHHG�WR�EH�UHLWHUDWHG��DV�WKH\�DUH�RXWOLQHG�LQ�
3DUW� ,� RI� WKLV�1RWH����� $FFRUGLQJO\�� WKLV� VHFWLRQ� H[DPLQHV� WKH� 6L[WK� &LUFXLW¶V�
DSSOLFDWLRQ�RI�WKH�)RXUWK�$PHQGPHQW�WR�$OGLQL¶V�FDVH��,Q�LWV�DQDO\VLV��WKH�6L[WK�

�

����� �See�$OGLQL�Y��-RKQVRQ������)��G������������WK�&LU���������:LOVRQ�Y��6SDLQ������)��G������
���±�����WK�&LU���������3LHUFH�Y��0XOWQRPDK�&RXQW\�����)��G�����������±�����WK�&LU���������
$XVWLQ�Y��+DPLOWRQ������)��G���������������WK�&LU���������3RZHOO�Y��*DUGQHU������)��G�������
����±�����G�&LU���������see also�7RUUHV�Y��0F/DXJKOLQ������)��G������������G�&LU���������QRWLQJ�
LQ�GLFWD�WKDW�WKH�)RXUWK�$PHQGPHQW�H[WHQGV�SDVW�FRPSOHWLRQ�RI�WKH�DUUHVW���
����� �See�5LOH\�Y��'RUWRQ������)��G�����������±�����WK�&LU���������&RWWUHOO�Y��&DOGZHOO�����)��G�
������ ����� ���WK�&LU�� ������� %URWKHUV� Y��.OHYHQKDJHQ�� ��� )��G� ����� ���±��� ��WK�&LU�� �������
:LONLQV�Y��0D\������)��G�����������������WK�&LU���������
����� �See�infra�6HFWLRQ�,,�&����
����� �See�id.�
����� �See�supra�3DUW�,��
����� �����)��G�������WK�&LU���������
����� �See�supra�3DUW�,��
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&LUFXLW�QRWHG�WKH�6XSUHPH�&RXUW¶V�LQVWUXFWLRQ�LQ�Graham�WR�LGHQWLI\�WKH�VSHFLILF�
FRQVWLWXWLRQDO�ULJKW�DOOHJHGO\�LQIULQJHG�E\�WKH�FKDOOHQJHG�DSSOLFDWLRQ�RI�IRUFH�����
7KH�6L[WK�&LUFXLW�UHFRJQL]HG�WKH�³OHJDO�WZLOLJKW�]RQH´�WKDW�KDV�DULVHQ�DV�D�UHVXOW�
RI�WKH�6XSUHPH�&RXUW�GHOLEHUDWHO\�IDLOLQJ�WR�DQVZHU�WKH�TXHVWLRQ�RI�ZKHWKHU�WKH�
)RXUWK� $PHQGPHQW� FRQWLQXHV� WR� SURYLGH� SURWHFWLRQ� DJDLQVW� GHOLEHUDWH� XVH� RI�
H[FHVVLYH� IRUFH� EH\RQG� WKH� SRLQW� DW� ZKLFK� DUUHVW� HQGV� DQG� SUHWULDO� GHWHQWLRQ�
EHJLQV�����1RQHWKHOHVV��WKH�6L[WK�&LUFXLW�QRWHG�WKDW�WKH�TXHVWLRQ�KLQJHV�RQ�³WKH�
VWDWXV�RI�WKH�SODLQWLII�DW�WKH�WLPH�RI�WKH�LQFLGHQW��ZKHWKHU�IUHH�FLWL]HQ��FRQYLFWHG�
SULVRQHU��RU�VRPHWKLQJ�LQ�EHWZHHQ�´����

,Q� DQDO\]LQJ� WKH� VWDWXV� RI�$OGLQL� DW� WKH� WLPH� WKH� DOOHJHG� XVH� RI� IRUFH�
RFFXUUHG�� WKH� 6L[WK� &LUFXLW� QRWHG� LWV� SULRU� SUHFHGHQW� WKDW� )RXUWK�$PHQGPHQW�
SURWHFWLRQV�GR�QRW�YDQLVK�DW�WKH�PRPHQW�RI�DUUHVW�����,Q�VXSSRUW�RI�WKH�QRWLRQ�WKDW�
WKH�)RXUWK�$PHQGPHQW�DSSOLHV�WR�DQ�LQGLYLGXDO¶V��������H[FHVVLYH�IRUFH�FODLP�
DULVLQJ� DIWHU� WKH� LQLWLDO� DUUHVW� EXW� EHIRUH� D� MXGLFLDO� GHWHUPLQDWLRQ� RI� SUREDEOH�
FDXVH��WKH�6L[WK�&LUFXLW�FLWHG�6XSUHPH�&RXUW�SUHFHGHQW�����)LUVW��WKH�6L[WK�&LUFXLW�
FLWHG�WKH�6XSUHPH�&RXUW¶V�GHFLVLRQ�LQ�Bell v. Wolfish�����7KH�6L[WK�&LUFXLW�QRWHG�
WKDW�WKH�6XSUHPH�&RXUW��DOEHLW�LQ�GLFWD��VWDWHG�WKDW�LQGLYLGXDOV�ZKR�KDYH�QRW�KDG�
D� MXGLFLDO� GHWHUPLQDWLRQ� RI� SUREDEOH� FDXVH� DUH� QRW� \HW� SUHWULDO� GHWDLQHHV� IRU�
FRQVWLWXWLRQDO�SXUSRVHV�����6HFRQG��WKH�6L[WK�&LUFXLW�FLWHG�WKH�6XSUHPH�&RXUW¶V�
GHFLVLRQ�LQ�Gerstein v. Pugh�����7KH�6L[WK�&LUFXLW�QRWHG�WKDW�WKH�6XSUHPH�&RXUW�
REVHUYHG�WKDW�³>E@RWK�WKH�VWDQGDUGV�DQG�SURFHGXUHV�IRU�DUUHVW�DQG�GHWHQWLRQ�KDYH�
EHHQ�GHULYHG�IURP�WKH�)RXUWK�$PHQGPHQW�DQG�LWV�FRPPRQ�ODZ�DQWHFHGHQWV�´����
$V� VXFK�� WKH� 6L[WK� &LUFXLW� ³>VHW@� WKH� GLYLGLQJ� OLQH� EHWZHHQ� WKH� )RXUWK� DQG�

�

����� �Aldini������)��G�DW������
����� �Id.�
����� �Id.�DW����±����7KH�6L[WK�&LUFXLW�QRWHG�WKDW�³LI�WKH�SODLQWLII�ZDV�D�IUHH�SHUVRQ�DW�WKH�WLPH�RI�
WKH�LQFLGHQW�DQG�WKH�XVH�RI�IRUFH�RFFXUUHG�LQ�WKH�FRXUVH�RI�DQ�DUUHVW�RU�RWKHU�VHL]XUH�RI�WKH�SODLQWLII��
WKH�SODLQWLII¶V�FODLP�LV�JRYHUQHG�E\�WKH�)RXUWK�$PHQGPHQW¶V�UHDVRQDEOHQHVV�VWDQGDUG�´�Id.�DW������
$OWHUQDWLYHO\��³LI�D�SODLQWLII�LV�LQ�D�VLWXDWLRQ�ZKHUH�KLV�ULJKWV�DUH�QRW�JRYHUQHG�E\�HLWKHU�WKH�)RXUWK�
RU� WKH�(LJKWK�$PHQGPHQW�� WKH�'XH�3URFHVV�&ODXVH�RI� WKH�)RXUWHHQWK�$PHQGPHQW�SURWHFWV� WKH�
LQGLYLGXDO�DJDLQVW�SK\VLFDO�DEXVH�E\�RIILFLDOV�´�Id.�
����� �Id.�DW������FLWLQJ�3KHOSV�Y��&R\������)��G������������WK�&LU����������,Q�Phelps��WKH�6L[WK�
&LUFXLW�KHOG�WKDW�WKH�)RXUWK�$PHQGPHQW�UHDVRQDEOHQHVV�VWDQGDUG�JRYHUQV�WKURXJKRXW�WKH�VHL]XUH�
RI�D�SHUVRQ��³>7@KH�VHL]XUH�WKDW�RFFXUV�ZKHQ�D�SHUVRQ�LV�DUUHVWHG�FRQWLQXHV�WKURXJKRXW�WKH�WLPH�WKH�
SHUVRQ�UHPDLQV�LQ�WKH�FXVWRG\�RI�WKH�DUUHVWLQJ�RIILFHUV�´�����)��G�DW������
����� �Aldini������)��G�DW������
����� �Id. �FLWLQJ�%HOO�Y��:ROILVK������8�6���������������
����� �Id.�
����� �Id. �FLWLQJ�*HUVWHLQ�Y��3XJK������8�6���������������
����� �Id. �HPSKDVLV�RPLWWHG� �TXRWLQJ�Gerstein������8�6��DW�������
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)RXUWHHQWK�$PHQGPHQW�]RQHV�RI�SURWHFWLRQ�DW� WKH�SUREDEOH�FDXVH�KHDULQJ�´����
7KXV�� EHFDXVH� WKH� FLUFXPVWDQFHV� VXUURXQGLQJ�$OGLQL¶V� FDVH� WRRN� SODFH� LQ� WKH�
PLGGOH�RI�WKH�ERRNLQJ�SURFHGXUH²SULRU�WR�D�SUREDEOH�FDXVH�KHDULQJ²WKH�6L[WK�
&LUFXLW�KHOG�WKDW�WKH�)RXUWK�$PHQGPHQW�JRYHUQHG�$OGLQL¶V�FDVH�����

��� )HGHUDO�&LUFXLWV�$SSO\LQJ�WKH�)RXUWHHQWK�$PHQGPHQW�

$V�SUHYLRXVO\� QRWHG�� D�PLQRULW\� RI� IHGHUDO� FLUFXLWV� KDYH�KHOG� WKDW� WKH�
)RXUWHHQWK�$PHQGPHQW¶V�³VKRFNV�WKH�FRQVFLHQFH´�VWDQGDUG�VKRXOG�EH�DSSOLHG�WR�
H[FHVVLYH�IRUFH�FDVHV�DULVLQJ�DIWHU� WKH�LQLWLDO�DFW�RI�DUUHVW�EXW�EHIRUH�D�MXGLFLDO�
GHWHUPLQDWLRQ� RI� SUREDEOH� FDXVH����� $Q� H[KDXVWLYH� UHYLHZ� RI� HDFK� FLUFXLW�
FRQVLGHULQJ�WKH�LVVXH�LV�XQQHFHVVDU\��1RQHWKHOHVV��D�EULHI�UHYLHZ�RI�WKH�)RXUWK�
&LUFXLW¶V�RSLQLRQ�LQ�Riley v. Dorton����LV�UHOHYDQW�WR�OD\�WKH�SURSHU�IRXQGDWLRQ�IRU�
XQGHUVWDQGLQJ�WKLV�FLUFXLW�VSOLW��

$W�DSSUR[LPDWHO\�������$0�RQ�0DUFK�����������2IILFHU�-DPHV�'RUWRQ�
DUUHVWHG�&KDUOHV�5LOH\�RQ�FKDUJHV�RI�UDSH��VRGRP\��DQG�DEGXFWLRQ�IRU�LPPRUDO�
SXUSRVHV��SXUVXDQW�WR�RXWVWDQGLQJ�ZDUUDQWV�����5LOH\�ZDV�KDQGFXIIHG�DQG�WDNHQ�
WR�WKH�1RUIRON�3ROLFH�'HSDUWPHQW��ZKHUH�KH�ZDV�ODWHU�UHOHDVHG�LQWR�WKH�FXVWRG\�
RI� 2IILFHU� 'RUWRQ� DQG� DQRWKHU� RIILFHU�� ZKR� WUDQVSRUWHG� 5LOH\� WR� +HQULFR�
&RXQW\�����7KH�WKUHH�DUULYHG�DW�WKH�3XEOLF�6DIHW\�%XLOGLQJ�LQ�+HQULFR�&RXQW\�DW�
�����30��ZKHUH�5LOH\¶V�KDQGFXIIV�ZHUH�UHPRYHG��DQG�KH�ZDV�DVNHG�WR�VLJQ�D�
ZDLYHU�IRU�'1$�VDPSOHV�WR�EH�WDNHQ�ZLWKRXW�D�VHDUFK�ZDUUDQW�����5LOH\�UHIXVHG�
WR�VLJQ� WKH�ZDLYHU�DQG�KDQGFXIIV�ZHUH�SODFHG�EDFN�RQ�KLP�����2IILFHU�'RUWRQ�
LQIRUPHG�5LOH\�WKDW�KH�ZRXOG�UHPDLQ�KDQGFXIIHG�XQWLO�KH�ZDV�DEOH�WR�REWDLQ�D�
VHDUFK�ZDUUDQW����� 6KRUWO\� WKHUHDIWHU�� VHYHUDO� LQVXOWV�ZHUH� H[FKDQJHG� EHWZHHQ�
5LOH\�DQG�2IILFHU�'RUWRQ�����+RZHYHU��WKH�HYHQWV�OHDGLQJ�WR�5LOH\¶V�FODLP�DJDLQVW�
2IILFHU�'RUWRQ�FXOPLQDWHG�ZKHQ�2IILFHU�'RUWRQ�LQVHUWHG�DQ�LQN�SHQ�D�TXDUWHU�RI�
DQ�LQFK�LQWR�5LOH\¶V�QRVH²WKUHDWHQHG�WR�ULS�LW�RSHQ��WKUHDWHQHG�WR�WKURZ�5LOH\�
LQWR�D�FRUQHU�DQG�EHDW�KLP��DQG�VODSSHG�5LOH\�DFURVV� WKH�IDFH�ZLWK�³PHGLXP´�

�

����� �Id.�DW������
����� �Id.�
����� �See�supra�3DUW�,��
����� �����)��G��������WK�&LU���������
����� �Id.�DW�����±����
����� �Id.�
����� �Id.�DW�������
����� �Id.�
����� �Id.�
����� �Id. $FFRUGLQJ�WR�5LOH\��2IILFHU�'RUWRQ�LQVXOWHG�5LOH\¶V�IDPLO\��FDOOLQJ�WKHP�³D�EXQFK�RI�
GXPE�FRXQWU\�KLFNV�´�DQG�WKUHDWHQHG�WR�WLH�5LOH\�WR�D�WUHH�DQG�OHDYH�KLP��Id. 0RUHRYHU��WKH�RSLQLRQ�
QRWHV� WKDW� 2IILFHU� 'RUWRQ� DVNHG� 5LOH\� LI� KH� NQHZ� ³ZKDW� VFXP� ORRNHG� OLNH�´� WR� ZKLFK� 5LOH\�
UHVSRQGHG�E\�DVNLQJ�ZKHWKHU�2IILFHU�'RUWRQ�KDG�³ORRNHG�LQ�WKH�PLUURU�ODWHO\�´�Id.�
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IRUFH�����7KH�)RXUWK�&LUFXLW�QRWHG�WKDW�WKHUH�ZDV�QR�PHGLFDO�HYLGHQFH�WKDW�2IILFHU�
'RUWRQ�HYHU�LQIOLFWHG�DQ\�LQMXU\�RQ�5LOH\�����

7KH� )RXUWK�&LUFXLW� EHJDQ� LWV� DQDO\VLV� E\� QRWLQJ� WKH� 6XSUHPH�&RXUW¶V�
LQVWUXFWLRQ� IURP�Graham v. Connor� WKDW� ³>L@Q� DGGUHVVLQJ� DQ� H[FHVVLYH� IRUFH�
FODLP� EURXJKW� XQGHU� �� ������ DQDO\VLV� EHJLQV� E\� LGHQWLI\LQJ� WKH� VSHFLILF�
FRQVWLWXWLRQDO�ULJKW�DOOHJHGO\�LQIULQJHG�E\�WKH�FKDOOHQJHG�DSSOLFDWLRQ�RI�IRUFH�´����
7KH� )RXUWK� &LUFXLW� HQWHUWDLQHG� 5LOH\¶V� UHTXHVW� WKDW� LW� ³EURDGHQ� )RXUWK�
$PHQGPHQW�SURWHFWLRQ�EH\RQG�WKH�SRLQW�RI�DUUHVW�WR�FRYHU�DOO�SHUVRQV�LQ�SUHWULDO�
GHWHQWLRQ�´� EXW� XOWLPDWHO\� IRXQG� WKLV� UHTXHVW� PHULWOHVV�� WKHUHE\� IDYRULQJ� WKH�
)RXUWHHQWK�$PHQGPHQW�����,Q�UHDFKLQJ�LWV�FRQFOXVLRQ�LQ�Riley��WKH�)RXUWK�&LUFXLW�
PDGH�IRXU�REVHUYDWLRQV��

)LUVW��LW�REVHUYHG�WKDW�WKH�6XSUHPH�&RXUW�KDG�³GHFOLQHG�WR�DGRSW�5LOH\¶V�
SRVLWLRQ��KDYLQJ�UHVHUYHG�WKH�TXHVWLRQ�LQ�Graham v. Connor�´����,Q�Graham��WKH�
6XSUHPH�&RXUW�QRWHG�WKDW�LWV�SUHFHGHQW�³>KDG@�QRW�UHVROYHG�WKH�TXHVWLRQ�ZKHWKHU�
WKH�)RXUWK�$PHQGPHQW�FRQWLQXHV�WR�SURYLGH�LQGLYLGXDOV�ZLWK�SURWHFWLRQ�DJDLQVW�
WKH�GHOLEHUDWH�XVH�RI�H[FHVVLYH�SK\VLFDO�IRUFH�EH\RQG�WKH�SRLQW�DW�ZKLFK�DUUHVW�
HQGV�DQG�SUHWULDO�GHWHQWLRQ�EHJLQV�´�DQG�LW�GLG�QRW�DWWHPSW�WR�DQVZHU�WKDW�TXHVWLRQ�
LQ�Graham�����:KLOH�WKLV�PD\�EH�WUXH��WKLV�REVHUYDWLRQ�LV�QRW�SDUWLFXODUO\�KHOSIXO�
LQ�GHWHUPLQLQJ�ZKLFK�FRQVWLWXWLRQDO�VWDQGDUG�LV�DSSOLFDEOH�WR�SUHWULDO�GHWDLQHHV��

6HFRQG��LW�REVHUYHG�D�GLIIHUHQFH�EHWZHHQ�D�³GHSULYDWLRQ�RI�OLEHUW\´�DQG�
D� ³FRQGLWLRQ� RI� GHWHQWLRQ�´� WKH� ODWWHU� RI� ZKLFK�ZDV� LGHQWLILHG� DV� WKH� LVVXH� LQ�
Riley�����7KH�)RXUWK�&LUFXLW�UHMHFWHG�5LOH\¶V�DUJXPHQW�WKDW�WKH�6XSUHPH�&RXUW¶V�
SUHFHGHQW�LQ�Albright v. Oliver����ZDV�FRQWUROOLQJ��IDYRULQJ�WKH�6XSUHPH�&RXUW¶V�
KROGLQJ� LQ� Bell v. Wolfish����� 7KH� )RXUWK� &LUFXLW� QRWHG� WKDW� ³>W@KH� &RXUW� LQ�
Albright�ZDV�DGGUHVVLQJ�QRW�D�FODLP�RI�H[FHVVLYH�IRUFH�DIWHU�DQ�DUUHVW�EXW�UDWKHU�
D�FODLP�WKDW�WKH�SROLFH�ODFNHG�SUREDEOH�FDXVH�WR�LQLWLDWH�D�FULPLQDO�SURVHFXWLRQ�´�
DQG�WKDW�³>W@KH�)UDPHUV�FRQVLGHUHG�WKH�PDWWHU�RI�SUHWULDO�GHSULYDWLRQV�RI�OLEHUW\��
DQG�GUDIWHG�WKH�)RXUWK�$PHQGPHQW�WR�DGGUHVV�LW�´����$V�VXFK��WKH�)RXUWK�&LUFXLW�
GLVWLQJXLVKHG� ³GHSULYDWLRQV� RI� OLEHUW\´²ZKLFK�� LQ� LWV� YLHZ�� DUH� DSSURSULDWHO\�
DQDO\]HG�XQGHU�WKH�)RXUWK�$PHQGPHQW��DQG�³FRQGLWLRQ>V@�RI�GHWHQWLRQ´²ZKLFK��
�

����� �Id.�
����� �Id.�
����� �Id.��TXRWLQJ�*UDKDP�Y��&RQQRU������8�6��������������������
����� �Id.�DW�������
����� �Id.�
����� �Graham������8�6��DW�����Q�����
����� �Riley������)��G�DW�������
����� �����8�6��������������
����� �����8�6��������������
����� �Riley������)��G�DW�������TXRWLQJ�Albright������8�6��DW�������

19

Barton: Uncertain Immunity: Assessing Qualified Immunity in the Context o

Disseminated by The Research Repository @ WVU, 2020



���� WEST VIRGINIA LAW REVIEW� >9RO������

LQ�LWV�YLHZ��VKRXOG�EH�DQDO\]HG�XQGHU�WKH�'XH�3URFHVV�&ODXVH�RI�WKH�)RXUWHHQWK�
$PHQGPHQW��DV�LQVWUXFWHG�E\�WKH�6XSUHPH�&RXUW�LQ�Bell�����

7KLUG��WKH�)RXUWK�&LUFXLW�REVHUYHG�WKDW�-XVWLFH�*LQVEXUJ¶V�³FRQWLQXLQJ�
VHL]XUH´�WKHRU\�ZDV�LQFRQVLVWHQW�DQG�³LQ�WKH�IDFH�RI�VTXDUHO\�FRQWUDU\�6XSUHPH�
&RXUW�SUHFHGHQW�´����,Q�Albright��-XVWLFH�*LQVEXUJ�ZURWH�VHSDUDWHO\�WR�DUJXH�WKDW�
WKH�FRQFHSW�RI�D�³FRQWLQXLQJ�VHL]XUH´�MXVWLILHG�DSSO\LQJ�WKH�)RXUWK�$PHQGPHQW�
EH\RQG�WKH�SRLQW�RI�DUUHVW�����-XVWLFH�*LQVEXUJ�FRQWHQGHG�WKDW� WKH�VHL]XUH�RI�D�
SHUVRQ��DV�FRQWHPSODWHG�E\�WKH�)RXUWK�$PHQGPHQW��GRHV�QRW�HQG�DIWHU�DUUHVW�EXW�
FRQWLQXHV�DV�ORQJ�DV�WKH�SHUVRQ�LV�³VHL]HG´�E\�WKH�JRYHUQPHQW�����+RZHYHU��WKH�
)RXUWK�&LUFXLW� UHIXVHG� WR� DFFHSW� -XVWLFH�*LQVEXUJ¶V� UDWLRQDOH��QRWLQJ� WKDW�Bell�
LQVWUXFWHG�WKH�FRXUW�WR�DQDO\]H�H[FHVVLYH�IRUFH�FODLPV�RI�SUHWULDO�GHWDLQHHV�XQGHU�
WKH�'XH�3URFHVV�&ODXVH� RI� WKH�)RXUWHHQWK�$PHQGPHQW�����7KH�)RXUWK�&LUFXLW�
REVHUYHG� WKDW� WKH�6XSUHPH�&RXUW¶V�EDVLF� MXULVSUXGHQFH� UHLQIRUFHG� WKH�&RXUW¶V�
UHIXVDO�WR�DGRSW�-XVWLFH�*LQVEXUJ¶V�³FRQWLQXLQJ�VHL]XUH´�WKHRU\�����$V�VXFK��WKH�
)RXUWK� &LUFXLW� UHIXVHG� WR� H[WHQG� )RXUWK� $PHQGPHQW� SURWHFWLRQV� WR� 5LOH\¶V�
VLWXDWLRQ�DQG�DSSOLHG�WKH�'XH�3URFHVV�&ODXVH�RI�WKH�)RXUWHHQWK�$PHQGPHQW�����

D. Qualified Immunity in the Context of § 1983 Excessive-Force Claims 

4XDOLILHG� LPPXQLW\� LV� IUHTXHQWO\� DVVHUWHG� DV� D� GHIHQVH� WR� �� �����
FODLPV�����+RZHYHU��TXDOLILHG�LPPXQLW\�LV�QRW�MXVW�LPPXQLW\�IURP�OLDELOLW\��EXW�
DOVR� ³LPPXQLW\� IURP� VXLW�´� WKDW� LV�� IURP� WKH� EXUGHQV� RI� KDYLQJ� WR� GHIHQG� WKH�
OLWLJDWLRQ�����3HUPLWWLQJ�JRYHUQPHQW�RIILFLDOV� WR�DVVHUW�TXDOLILHG� LPPXQLW\�ZDV�
PHDQW� WR� DGGUHVV� ³WKH� VXEVWDQWLDO� VRFLDO� FRVWV�� LQFOXGLQJ� WKH� ULVN� WKDW� IHDU� RI�
SHUVRQDO�PRQHWDU\�OLDELOLW\�DQG�KDUDVVLQJ�OLWLJDWLRQ�ZLOO�XQGXO\�LQKLELW�RIILFLDOV�
�

����� �Id.��FLWLQJ�Bell������8�6��DW�������
����� �Id.�
����� �Albright������8�6��DW����±����*LQVEXUJ��-���FRQFXUULQJ���
����� �Id.�
����� �Riley������)��G�DW�������FLWLQJ�Bell������8�6��DW�������
����� �Id.�&KLHI�-XGJH�:LONLQVRQ�QRWHG�WKDW�WKH�FRUH�RI�WKH�)RXUWK�$PHQGPHQW¶V�MXULVSUXGHQFH�KDV�
IRFXVHG�RQ�WKH�LQLWLDO�GHSULYDWLRQ�RI�OLEHUW\��RU��LQ�RWKHU�ZRUGV��DUUHVW������ZKDW�FRQVWLWXWHV�DQ�DUUHVW��
California v. Hodari D.�� ����8�6������ �������� ����ZKDW� FRQVWLWXWHV�SUREDEOH�FDXVH� WR�PDNH�DQ�
DUUHVW��Henry v. United States������8�6�������������Draper v. United States������8�6��������������
����ZKHQ�SUREDEOH�FDXVH�PXVW�EH�IRXQG�E\�D�QHXWUDO�PDJLVWUDWH��County of Riverside v. McLaughlin��
����8�6�������������Gerstein v. Pugh������8�6������������������ZKLFK�RIILFLDOV�PD\�LVVXH�D�ZDUUDQW��
Shadwick v. City of Tampa������8�6������������������ZKDW�W\SH�RI�LQIRUPDWLRQ�LV�UHTXLUHG�WR�VXSSRUW�
D�YDOLG�ZDUUDQW��Whiteley v. Warden������8�6��������������Giordenello v. United States������8�6��
������������DQG�����ZKDW�IRUFH�PD\�EH�XVHG�GXULQJ�DQ�DUUHVW��Graham v. Connor������8�6������
��������Tennessee v. Garner������8�6������������Riley������)��G�DW������
����� �Riley������)��G�DW�������
����� �&KULVWRSKHU�/\OH�0F,OZDLQ��The Qualified Immunity Defense in the Eleventh Circuit and Its 
Application to Excessive Force Claims�����$/$��/��5(9����������±�����������
����� �Id.�DW������
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LQ� WKH� GLVFKDUJH� RI� WKHLU� GXWLHV�´���� *RYHUQPHQW� RIILFLDOV�� LQFOXGLQJ� SROLFH�
RIILFHUV��DUH�LPPXQH�IURP�FLYLO�OLDELOLW\�XQOHVV��LQ�WKH�FRXUVH�RI�SHUIRUPLQJ�WKHLU�
GLVFUHWLRQDU\� IXQFWLRQV�� WKH\� YLRODWH� WKH� SODLQWLII¶V� FOHDUO\� HVWDEOLVKHG�
FRQVWLWXWLRQDO�ULJKWV�����7KLV�WHVW�ZDV�RXWOLQHG�LQ�WKH�6XSUHPH�&RXUW¶V�GHFLVLRQ�
LQ� Saucier v. Katz����� ,Q� Katz�� WKH� &RXUW� FUHDWHG� D� WZR�SURQJHG� DQDO\VLV� WR�
GHWHUPLQH�ZKHWKHU�DQ�RIILFLDO� LV�HQWLWOHG� WR� WKH�TXDOLILHG� LPPXQLW\�GHIHQVH�����
)LUVW��D�ORZHU�FRXUW�PXVW�FRQVLGHU�ZKHWKHU�WKH�IDFWV�DOOHJHG��WDNHQ�LQ�WKH�OLJKW�
PRVW� IDYRUDEOH� WR� WKH� SDUW\� DVVHUWLQJ� WKH� LQMXU\�� VKRZ� WKH� RIILFHU¶V� FRQGXFW�
YLRODWHG�D�FRQVWLWXWLRQDO�ULJKW�����,I�D�YLRODWLRQ�FRXOG�EH�PDGH�RXW�RQ�D�IDYRUDEOH�
YLHZ�RI�WKH�SDUWLHV¶�VXEPLVVLRQV��WKH�ORZHU�FRXUW�PXVW�QH[W�FRQVLGHU�ZKHWKHU�WKH�
FRQVWLWXWLRQDO� ULJKW�DOOHJHGO\�YLRODWHG�ZDV�FOHDUO\�HVWDEOLVKHG�����$OWKRXJK� WKH�
6XSUHPH� &RXUW� UHWUDFWHG� Katz¶V� UHTXLUHPHQW� WKDW� FRXUWV� DGGUHVV� TXDOLILHG�
LPPXQLW\�LQTXLULHV�VHTXHQWLDOO\�LQ�Pearson v. Callahan�����LW�OHIW�LQ�SODFH�Katz¶V�
FRUH�DQDO\VLV��WR�RYHUFRPH�D�GHIHQVH�RI�TXDOLILHG�LPPXQLW\��D�SODLQWLII�PXVW�VKRZ�
WKDW�DQ�RIILFLDO�YLRODWHG�D�FOHDUO\�HVWDEOLVKHG�FRQVWLWXWLRQDO�ULJKW�����

7KH� ULJKW� DOOHJHGO\� YLRODWHG� PXVW� EH� ³FOHDUO\� HVWDEOLVKHG´� LQ� D�
SDUWLFXODUL]HG�VHQVH��³>W@KH�FRQWRXUV�RI�WKH�ULJKW�PXVW�EH�VXIILFLHQWO\�FOHDU�WKDW�D�
UHDVRQDEOH�RIILFLDO�ZRXOG�XQGHUVWDQG�WKDW�ZKDW�KH�LV�GRLQJ�YLRODWHV�WKDW�ULJKW�´����
,Q� Katz�� WKH� 6XSUHPH� &RXUW� QRWHG� WKDW� WKH� TXDOLILHG�LPPXQLW\�REMHFWLYH�
UHDVRQDEOHQHVV�WHVW�DSSOLHV�WR�)RXUWK�$PHQGPHQW�H[FHVVLYH�IRUFH�FODLPV�WKDW�DUH�
JRYHUQHG� E\� WKH�Graham� REMHFWLYH� UHDVRQDEOHQHVV� VWDQGDUG����� +RZHYHU�� WKH�
SHUWLQHQW�TXDOLILHG�LPPXQLW\�LQTXLU\�LV�ZKHWKHU�WKH�RIILFHU�UHDVRQDEO\��WKRXJK�
PLVWDNHQO\�� EHOLHYHG� WKDW� KLV� XVH� RI� IRUFH� FRPSOLHG� ZLWK� WKH� )RXUWK�
$PHQGPHQW�����

7KH�³FOHDUO\�HVWDEOLVKHG´�LQTXLU\�RI�D�TXDOLILHG�LPPXQLW\�DQDO\VLV�KDV�
EHHQ�D�VLJQLILFDQW�VXEMHFW�RI�OLWLJDWLRQ�LQ�WKH�FRQWH[W�RI��������H[FHVVLYH�IRUFH�
FODLPV�DQG�SUHVHQWV�PDQ\�LVVXHV�DVVRFLDWHG�ZLWK�VXFK�FODLPV��3URIHVVRU�/LQGD�
5RVV�0H\HU� QRWHV� WKUHH� LVVXHV� FRPPRQO\� DVVRFLDWHG�ZLWK�TXDOLILHG� LPPXQLW\�

�

����� �$QGHUVRQ�Y��&UHLJKWRQ������8�6�������������������
����� �+DUORZ�Y��)LW]JHUDOG������8�6�������������������
����� �����8�6��������������
����� �Id.�DW����±����
����� �Id.�DW������
����� �Id.�
����� �����8�6��������������
����� �Id.�DW������
����� �Katz������8�6��DW������TXRWLQJ�$QGHUVRQ�Y��&UHLJKWRQ������8�6��������������������
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DQDO\VHV�����)LUVW��FRXUWV�WDVNHG�ZLWK�DVVHVVLQJ�ZKHWKHU�DQ�RIILFHU�LV�HQWLWOHG�WR�
TXDOLILHG�LPPXQLW\�VWUXJJOH�WR�DUWLFXODWH�WKH�OHYHO�RI�JHQHUDOLW\�DW�ZKLFK�ODZ�PXVW�
EH� ³FOHDUO\� HVWDEOLVKHG�´���� 6HFRQG�� FRXUWV� WDVNHG� ZLWK� DVVHVVLQJ� ZKHWKHU� DQ�
RIILFHU�LV�HQWLWOHG�WR�TXDOLILHG�LPPXQLW\�GLVDJUHH�DV�WR�ZKDW�³VRXUFH�RI�DXWKRULW\´�
ZLOO�³FOHDUO\�HVWDEOLVK´�D�ODZ�����)RU�H[DPSOH��FRXUWV�KDYH�JUDSSOHG�ZLWK�ZKHWKHU�
WKH�6XSUHPH�&RXUW�PXVW�KDYH�VSRNHQ�RQ�WKH�SDUWLFXODU�LVVXH��ZKHWKHU�WKH�FLUFXLW�
FRXUW� LQ� RQH¶V� RZQ� MXULVGLFWLRQ� ZLOO� VXIILFH�� ZKHWKHU� DXWKRULW\� IURP� DQRWKHU�
MXULVGLFWLRQ� ZLOO� VXIILFH�� ZKHWKHU� DXWKRULW\� IURP� D� VWDWH¶V� KLJKHVW� FRXUW� ZLOO�
VXIILFH��RU�ZKHWKHU�WKH�DXWKRULW\�IURP�D�SDUWLFXODU�GLVWULFW�FRXUW�ZLOO�VXIILFH�����
7KLUG�� FRXUWV� WDVNHG�ZLWK� DVVHVVLQJ�ZKHWKHU� DQ� RIILFHU� LV� HQWLWOHG� WR� TXDOLILHG�
LPPXQLW\�³VWUXJJOH>@�ZLWK�WKH�TXHVWLRQ�RI�ZKHWKHU�DQ�RIILFHU�FDQ�EH�µUHDVRQDEO\�
XQUHDVRQDEOH¶� LQ� DVVHVVLQJ� SUREDEOH� FDXVH� RU� WKH� QHFHVVLW\� IRU� DSSOLFDWLRQ� RI�
IRUFH�´����

*LYHQ� WKH� LVVXHV� SRVHG� E\� 3URIHVVRU�0H\HU�ZLWK� UHVSHFW� WR� TXDOLILHG�
LPPXQLW\��WKH�$XWKRU�ZRXOG�IXUWKHU�SRVH�WKDW�WKH�FLUFXLW�VSOLW�DGGUHVVHG�LQ�WKLV�
1RWH�IXUWKHU�FRPSOLFDWHV�D�FRXUW¶V�TXDOLILHG�LPPXQLW\�DQDO\VLV��3DUWLFXODUO\��WKH�
$XWKRU� SURSRVHV� WKDW� EHFDXVH� WKH� SUHFLVH� FRQVWLWXWLRQDO� ULJKWV� DIIRUGHG� WR�
LQGLYLGXDOV� DIWHU� DQ� LQLWLDO� DFW� RI� DUUHVW� EXW� EHIRUH� D� MXGLFLDO� GHWHUPLQDWLRQ� RI�
SUREDEOH� FDXVH� DUH� XQFHUWDLQ�� FRXUWV� KDYH� GLIILFXOW\� LQ� DVVHVVLQJ� ZKHWKHU� DQ�
RIILFHU� KDV� YLRODWHG� D� ³FOHDUO\� HVWDEOLVKHG´� ODZ��0RUHRYHU�� DV� D� UHVXOW� RI� WKH�
FLUFXLW�VSOLW�DGGUHVVHG�LQ�WKLV�1RWH��RQH�FLUFXLW�PD\�DIIRUG�JUHDWHU�FRQVWLWXWLRQDO�
SURWHFWLRQV�WR�LQGLYLGXDOV�WKDQ�DQRWKHU�FLUFXLW��7KXV��DQ�RIILFHU¶V�DFWLRQV�LQ�RQH�
FLUFXLW�PD\�DPRXQW�WR�D�YLRODWLRQ�RI�D�³FOHDUO\�HVWDEOLVKHG´�ODZ��EXW�LQ�DQRWKHU�
FLUFXLW� WKH� VDPH� DFWLRQ� PD\� QRW� DPRXQW� WR� VXFK� D� YLRODWLRQ�� &RQYHUVHO\�� DQ�
RIILFHU¶V�DFWLRQ�WKDW�ZRXOG�QRW�DPRXQW�WR�D�YLRODWLRQ�RI�D�³FOHDUO\�HVWDEOLVKHG´�
ODZ�LQ�RQH�FLUFXLW�PD\�DPRXQW�WR�D�YLRODWLRQ�RI�D�³FOHDUO\�HVWDEOLVKHG´�ODZ�LQ�
DQRWKHU��

7KH�LQFRQVLVWHQF\�RI�WKH�IHGHUDO�FLUFXLWV�ZLWK�UHVSHFW�WR�WKH�DSSURSULDWH�
FRQVWLWXWLRQDO�VWDQGDUG�LQ�WKH�FDVHV�FRQVLGHUHG�E\�WKLV�1RWH��FRPSRXQGHG�ZLWK�
WKH� SUHVHQW� LVVXHV� ZLWK� WKH� TXDOLILHG� LPPXQLW\� GRFWULQH� SRVHG� E\� 3URIHVVRU�
0H\HU��SUHVHQW�PDQ\�LVVXHV�IRU�FRXUWV�WR�FRQVLGHU�LQ�DVVHVVLQJ�ZKHWKHU�DQ�RIILFHU�
LV�HQWLWOHG�WR�TXDOLILHG�LPPXQLW\��3DUW�,9�RI�WKLV�1RWH�ZLOO�H[DPLQH�WZR�UHFHQW�
IHGHUDO�GLVWULFW�FRXUW�RSLQLRQV�DQDO\]LQJ�TXDOLILHG�LPPXQLW\�LQ�H[FHVVLYH�IRUFH�
FDVHV�DULVLQJ�DIWHU�WKH�LQLWLDO�DFW�RI�DUUHVW�EXW�EHIRUH�D�MXGLFLDO�GHWHUPLQDWLRQ�RI�

�

����� �/LQGD� 5RVV�0H\HU��When Reasonable Minds Differ�� ��� 1�<�8��/��5(9�� ������ ����±���
��������
����� �Id.�DW�������
����� �Id.�
����� �See�.DUHQ�0��%OXP��Qualified Immunity: A User’s Manual�����,1'��/��5(9����������±���
��������QRWLQJ�WKH�FLUFXLW�FRQIOLFW�RYHU�WKH�UHOHYDQFH�RI�H[WUDMXULVGLFWLRQDO�DXWKRULW\�LQ�TXDOLILHG�
LPPXQLW\�FDVHV���
����� �0H\HU��supra QRWH������DW�������

22

West Virginia Law Review, Vol. 123, Iss. 1 [2020], Art. 11

https://researchrepository.wvu.edu/wvlr/vol123/iss1/11



����@� UNCERTAIN IMMUNITY� ����

�
�

SUREDEOH� FDXVH����� +RZHYHU�� D� UHFHQW� 6XSUHPH� &RXUW� GHFLVLRQ� WKDW� VRPH�
FRPPHQWDWRUV�EHOLHYH�KDV�UHVROYHG�WKH�FLUFXLW�VSOLW�LQWURGXFHG�LQ�6HFWLRQ�,,�&����
RI�WKLV�1RWH�PXVW�EH�FRQVLGHUHG�ILUVW��

E. The Effect of .LQJVOH\� Y�� +HQGULFNVRQ on Excessive-Force 
Jurisprudence

7KH�6XSUHPH�&RXUW¶V�RSLQLRQ�LQ�Kingsley v. Hendrickson����KDV�FDOOHG�
LQWR�TXHVWLRQ�WKH�³FRQWLQXLQJ�VHL]XUH´�WKHRU\�RI�WKH�PDMRULW\�RI�IHGHUDO�FLUFXLWV��
KROGLQJ� WKDW� WKH� )RXUWK� $PHQGPHQW� FRQWLQXHV� WR� SURYLGH� FRQVWLWXWLRQDO�
SURWHFWLRQV� WR� LQGLYLGXDOV� H[SHULHQFLQJ� H[FHVVLYH� IRUFH� DIWHU� WKH� LQLWLDO� DFW� RI�
DUUHVW� EXW� EHIRUH� D� MXGLFLDO� GHWHUPLQDWLRQ� RI� SUREDEOH� FDXVH�� 7KLV� 6HFWLRQ�
DQDO\]HV� WKH� Kingsley� GHFLVLRQ�� DQG� LWV� HIIHFWV� RQ� �� ����� H[FHVVLYH�IRUFH�
MXULVSUXGHQFH��

0LFKDHO� .LQJVOH\� ZDV� DUUHVWHG� RQ� D� GUXJ� FKDUJH� DQG� GHWDLQHG� LQ� D�
:LVFRQVLQ� FRXQW\� MDLO� SULRU� WR� KLV� WULDO����� 2QH� HYHQLQJ�� RYHU� WKH� FRXUVH� RI�
.LQJVOH\¶V� GHWDLQPHQW�� DQ� RIILFHU� SHUIRUPLQJ� D� FHOO� FKHFN� QRWLFHG� D� SLHFH� RI�
SDSHU�FRYHULQJ�WKH�OLJKW�IL[WXUH�DERYH�.LQJVOH\¶V�EHG�����7KH�RIILFHU�LQVWUXFWHG�
.LQJVOH\�WR�UHPRYH�WKH�SDSHU��EXW�.LQJVOH\�UHIXVHG�����2WKHU�RIILFHUV�LQVWUXFWHG�
.LQJVOH\�WR�UHPRYH�WKH�SDSHU��DQG�DJDLQ��.LQJVOH\�UHIXVHG�����7KH�QH[W�PRUQLQJ��
WKH�MDLO�DGPLQLVWUDWRU��/LHXWHQDQW�5REHUW�&RQUR\��RUGHUHG�.LQJVOH\�WR�UHPRYH�WKH�
SDSHU��EXW�DJDLQ��.LQJVOH\�UHIXVHG�����.LQJVOH\�ZDV�WKHQ�PRYHG�WR�D�UHFHLYLQJ�
FHOO�ZKLOH�RIILFHUV�UHPRYHG�WKH�SDSHU�IURP�KLV�FHOO�����

,Q� WKH� FRXUVH� RI� UHPRYLQJ� .LQJVOH\� IURP� KLV� FHOO�� IRXU� RIILFHUV²
LQFOXGLQJ�6HUJHDQW�6WDQ�+HQGULFNVRQ�DQG�'HSXW\�6KHULII�)ULW]�'HJQHU²RUGHUHG�
.LQJVOH\� WR� VWDQG�� EDFN� XS� WR� WKH� GRRU�� DQG� NHHS� KLV� KDQGV� EHKLQG� KLP�����
.LQJVOH\�UHIXVHG�WR�FRPSO\��DQG�WKH�RIILFHUV�KDQGFXIIHG�KLP��IRUFLEO\�UHPRYHG�
KLP�IURP�WKH�FHOO��FDUULHG�KLP�WR�D�UHFHLYLQJ�FHOO��DQG�SODFHG�KLP�IDFH�GRZQ�RQ�
D�EXQN�ZLWK�KLV�KDQGV�KDQGFXIIHG�EHKLQG�KLV�EDFN�����+HQGULFNVRQ�WKHQ�SODFHG�
�
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����� �Id.�DW������
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KLV� NQHH� LQ� .LQJVOH\¶V� EDFN� DQG� SURFHHGHG� WR� VODP� .LQJVOH\¶V� KHDG� LQWR� D�
FRQFUHWH�EXQN�ZLWK�'HJQHU¶V�DLG�����7KHUHDIWHU��+HQGULFNVRQ�GLUHFWHG�'HJQHU�WR�
VWXQ� .LQJVOH\� ZLWK� D� WDVHU����� 'HJQHU� DSSOLHG� D� WDVHU� WR� .LQJVOH\¶V� EDFN� IRU�
DSSUR[LPDWHO\�ILYH�VHFRQGV�����7KH�RIILFHUV�WKHQ�OHIW�.LQJVOH\�KDQGFXIIHG�LQ�WKH�
UHFHLYLQJ� FHOO� IRU� ��� PLQXWHV� DQG�� WKHUHDIWHU�� UHWXUQHG� WR� UHPRYH� .LQJVOH\¶V�
KDQGFXIIV�����

%DVHG� RQ� WKHVH� HYHQWV�� .LQJVOH\� ILOHG� D� FRPSODLQW� DOOHJLQJ� WKDW�
+HQGULFNVRQ�DQG�'HJQHU�YLRODWHG�KLV�)RXUWHHQWK�$PHQGPHQW�'XH�3URFHVV�ULJKWV�
E\� XVLQJ� H[FHVVLYH� IRUFH� DJDLQVW� KLP����� 7KH� RIILFHUV� PRYHG� IRU� VXPPDU\�
MXGJPHQW�� ZKLFK� WKH� GLVWULFW� FRXUW� GHQLHG� EHFDXVH� ³D� UHDVRQDEOH� MXU\� FRXOG�
FRQFOXGH�WKDW�>WKH�RIILFHUV@�DFWHG�ZLWK�PDOLFH�DQG�LQWHQGHG�WR�KDUP�>.LQJVOH\@�
ZKHQ�WKH\�XVHG�IRUFH�DJDLQVW�KLP�´����.LQJVOH\¶V�FODLP�SURFHHGHG�WR�WULDO�DQG�
WKH� MXU\�ZDV� LQVWUXFWHG�� DPRQJ� RWKHU� WKLQJV�� WR� FRQVLGHU�ZKHWKHU� WKH� RIILFHUV�
³DFWHG� ZLWK� UHFNOHVV� GLVUHJDUG� RI� SODLQWLII¶V� ULJKWV�´���� 2Q� DSSHDO�� .LQJVOH\�
DUJXHG�WKDW�WKLV�LQVWUXFWLRQ�GLG�QRW�FRPSO\�ZLWK�WKH�REMHFWLYH�VWDQGDUG�WR�DVVHVV�
ZKHWKHU�WKH�RIILFHUV�FRPSOLHG�ZLWK�.LQJVOH\¶V�FRQVWLWXWLRQDO�SURWHFWLRQV�����7KH�
6HYHQWK�&LUFXLW�GLVDJUHHG�DQG�KHOG�WKDW�³WKH�ODZ�UHTXLUHG�D�µVXEMHFWLYH�LQTXLU\¶�
LQWR�WKH�RIILFHU¶V�VWDWH�RI�PLQG�´����.LQJVOH\�ILOHG�D�SHWLWLRQ�IRU�FHUWLRUDUL�DVNLQJ�
WKH�6XSUHPH�&RXUW�WR�GHWHUPLQH�ZKHWKHU�WKH�UHTXLUHPHQWV�RI�D��������H[FHVVLYH�
IRUFH�FODLP�EURXJKW�E\�D�SUHWULDO�GHWDLQHH�PXVW�VDWLVI\�WKH�VXEMHFWLYH�VWDQGDUG�RU�
RQO\�WKH�REMHFWLYH�VWDQGDUG�����

7KH�6XSUHPH�&RXUW�KHOG�WKDW�³D�SUHWULDO�GHWDLQHH�PXVW�VKRZ�RQO\�WKDW�
WKH� IRUFH� SXUSRVHO\� RU� NQRZLQJO\� XVHG� DJDLQVW� KLP� ZDV� REMHFWLYHO\�
XQUHDVRQDEOH�´����0RUHRYHU��WKH�&RXUW�LQVWUXFWHG�ORZHU�FRXUWV�WR�FRQVLGHU�D�QRQ�
H[KDXVWLYH�OLVW�RI�IDFWRUV�LQ�GHWHUPLQLQJ�ZKHWKHU�DQ�RIILFHU¶V�XVH�RI�IRUFH�ZDV�
UHDVRQDEOH�� ���� WKH� UHODWLRQVKLS�EHWZHHQ� WKH�QHHG� IRU� WKH�XVH�RI� IRUFH�DQG� WKH�
DPRXQW�RI�IRUFH�XVHG������WKH�H[WHQW�RI�WKH�SODLQWLII¶V�LQMXULHV������DQ\�HIIRUW�PDGH�
E\�WKH�RIILFHU�WR�WHPSHU�RU�WR�OLPLW�WKH�DPRXQW�RI�IRUFH������WKH�VHYHULW\�RI�WKH�
VHFXULW\�SUREOHP�DW�LVVXH������WKH�WKUHDW�UHDVRQDEO\�SHUFHLYHG�E\�WKH�RIILFHU��DQG�
����ZKHWKHU�WKH�SODLQWLII�ZDV�DFWLYHO\�UHVLVWLQJ�����
�
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$OWKRXJK�VRPH�FRPPHQWDWRUV�KDYH�H[SUHVVHG�EHOLHI� WKDW� WKH�6XSUHPH�
&RXUW¶V�RSLQLRQ�LQ�Kingsley�KDV�SXW�WR�UHVW�WKH�³FRQWLQXLQJ�VHL]XUH´�WKHRU\�RI�WKH�
PDMRULW\�RI�ORZHU�FRXUWV�����WKLV�PD\�QRW�EH�WKH�FDVH��)LUVW��WKH�SUHFLVH�TXHVWLRQ�
DGGUHVVHG� LQ� Kingsley� ZDV� ZKHWKHU� DQ� REMHFWLYH� RU� VXEMHFWLYH� WHVW� ZDV�
DSSURSULDWH� LQ� GHWHUPLQLQJ� ZKHWKHU� WKH� RIILFHUV� YLRODWHG� .LQJVOH\¶V�
FRQVWLWXWLRQDO� SURWHFWLRQV� XQGHU� WKH� )RXUWHHQWK� $PHQGPHQW����� $OWKRXJK� WKH�
6XSUHPH�&RXUW�KHOG�WKDW�WKH�DSSURSULDWH�LQTXLU\�LV�DQ�REMHFWLYH�RQH��PDQ\�ORZHU�
IHGHUDO�FRXUWV�VWLOO�DSSO\� WKH�IDFWRUV�RXWOLQHG�LQ�Johnson v. Glick� WR�GHWHUPLQH�
ZKHWKHU� DQ� RIILFHU¶V� DOOHJHG� XVH� RI� IRUFH� ³VKRFNV� WKH� FRQVFLHQFH�´� 7KLV�
VWDQGDUG²DOEHLW�DQ�REMHFWLYH�RQH²LV�VWLOO�D�PXFK�KLJKHU�VWDQGDUG�WR�PHHW�WKDQ�
WKH�)RXUWK�$PHQGPHQW¶V�UHDVRQDEOHQHVV�VWDQGDUG��

&RQVLGHU�D�UHFHQW�SRVW�Kingsley GHFLVLRQ�RXW�RI�WKH�6RXWKHUQ�'LVWULFW�RI�
1HZ�<RUN��Feeley v. City of New York�����$OWKRXJK�WKLV�FDVH�GRHV�QRW�LQYROYH�
GHWDLQPHQW� LQ�DQ\�PDQQHU�� LW� VWLOO� LQYROYHV�D�)RXUWHHQWK�$PHQGPHQW�FODLP�RI�
H[FHVVLYH� IRUFH����� ,Q� UHDFKLQJ� KLV� GHFLVLRQ�� -XGJH� &DVWHO� ILUVW� LGHQWLILHG� WKDW�
Kingsley�GLG�QRW�DEDQGRQ�Johnson��RU�WKH�&RXUW¶V�DSSOLFDWLRQ�RI�WKH�³VKRFNV�WKH�
FRQVFLHQFH´� WHVW����� 5DWKHU�� -XGJH� &DVWHO� QRWHG� WKDW� ³Kingsley� GLG� QRW�
µDEDQGRQ>@¶�WKH�µVKRFNV�WKH�FRQVFLHQFH¶�ODQJXDJH�´�EXW�H[SRXQGHG�RQ�WKH�WHVW�E\�
ILQGLQJ�WKDW�³IRUFH�WKDW�LV�REMHFWLYHO\�XQUHDVRQDEOH�LV�FRQVFLHQFH�VKRFNLQJ�´����

0RUHRYHU��LW�LV�XQFOHDU�IURP�WKH�Kingsley�RSLQLRQ�ZKHWKHU�.LQJVOH\�ZDV�
DUUHVWHG�SXUVXDQW� WR�D� ODZIXO�ZDUUDQW�� ,I�.LQJVOH\�ZHUH�DUUHVWHG�SXUVXDQW� WR�D�
ODZIXO�ZDUUDQW��WKHQ�DQ\�FODLPV�RI�H[FHVVLYH�IRUFH�DULVLQJ�DIWHU�WKH�LQLWLDO�DFW�RI�
DUUHVW�ZRXOG�FRUUHFWO\�EH�DQDO\]HG�XQGHU�WKH�)RXUWHHQWK�$PHQGPHQW�XQGHU�WKH�
PLQRULW\�DSSURDFK�RXWOLQHG�LQ�6HFWLRQ�,,�&����2Q�WKH�RWKHU�KDQG��LI�.LQJVOH\�ZDV�
QRW�DUUHVWHG�SXUVXDQW�WR�D�ODZIXO�ZDUUDQW��WKHQ�DQ\�H[FHVVLYH�IRUFH�FODLPV�ZRXOG�
EH� JRYHUQHG�E\� WKH�)RXUWK�$PHQGPHQW²FRQVLVWHQW�ZLWK� WKH� DSSURDFK� RI� WKH�
PDMRULW\�RI�FLUFXLWV��DV�ZHOO�DV�WKH�SRVLWLRQ�RI�WKLV�1RWH²XQWLO�D�MXGJH�GHWHUPLQHG�
ZKHWKHU�WKH�RIILFHUV�KDG�SUREDEOH�FDXVH�WR�HIIHFWXDWH�KLV�DUUHVW��$Q\�FODLPV�RI�
H[FHVVLYH�IRUFH�VXEVHTXHQW�WR�D�MXGLFLDO�GHWHUPLQDWLRQ�RI�SUREDEOH�FDXVH�ZRXOG�
WKHUHDIWHU� EH� DQDO\]HG� XQGHU� WKH�)RXUWHHQWK�$PHQGPHQW²DV�ZDV� WKH� FDVH� LQ�
Kingsley��

$FFRUGLQJO\��Kingsley�GRHV�QRW�DSSHDU�WR�EH�FRQFOXVLYH�DV�WR�ZKHWKHU�
WKH�)RXUWK�$PHQGPHQW�RU�)RXUWHHQWK�$PHQGPHQW�VWDQGDUG�JRYHUQV�H[FHVVLYH�

�
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IRUFH� FODLPV� DULVLQJ� DIWHU� WKH� LQLWLDO� DFW� RI� DUUHVW� EXW� EHIRUH� D� MXGLFLDO�
GHWHUPLQDWLRQ�RI�SUREDEOH�FDXVH��0RUHRYHU��LW�LV�XQFOHDU�ZKHWKHU�WKH�)RXUWHHQWK�
$PHQGPHQW¶V�³REMHFWLYH�UHDVRQDEOHQHVV´�WHVW�DUWLFXODWHG�E\�WKH�6XSUHPH�&RXUW�
LQ�Kingsley�LPSRVHV�WKH�VDPH�EXUGHQ�RQ�H[FHVVLYH�IRUFH�SODLQWLIIV�DV�WKH�)RXUWK�
$PHQGPHQW¶V�³REMHFWLYH�UHDVRQDEOHQHVV´�WHVW��$OWKRXJK�WKH�Kingsley�GHFLVLRQ�
GRHV� HVWDEOLVK� WKDW� ERWK� LQTXLULHV� DUH� REMHFWLYH�� WKH� )RXUWHHQWK� $PHQGPHQW�
VWDQGDUG�VWLOO�DSSHDUV�WR�EH�D�PXFK�KLJKHU�VWDQGDUG�WR�PHHW�IRU�H[FHVVLYH�IRUFH�
SODLQWLIIV�JLYHQ� WKH�DSSOLFDWLRQ�RI� WKH� IRXU�Glick� IDFWRUV� LQ� WKH� IHGHUDO�GLVWULFW�
FRXUWV��

,,,���7+(�52/(�2)�5($621$%/(1(66�,1�(;&(66,9(�)25&(�&$6(6�

$V� WKLV� 1RWH� KDV� LOOXVWUDWHG�� ³UHDVRQDEOHQHVV´� FDQ� SOD\� D� GUDVWLFDOO\�
GLIIHUHQW�UROH�GHSHQGLQJ�RQ�ZKHWKHU�D�FRXUW� LV� WDVNHG�ZLWK�DQDO\]LQJ�D�)RXUWK�
$PHQGPHQW� H[FHVVLYH�IRUFH� FODLP�� D� )RXUWHHQWK�$PHQGPHQW� H[FHVVLYH�IRUFH�
FODLP��RU�D�TXDOLILHG�LPPXQLW\�GHIHQVH��%HIRUH�FRQVLGHULQJ�WKH�LVVXHV�DVVRFLDWHG�
ZLWK�TXDOLILHG�LPPXQLW\�DQG�WKH�TXHVWLRQ�RI�ZKHWKHU�WKH�)RXUWK�RU�)RXUWHHQWK�
$PHQGPHQW�VKRXOG�DSSO\�WR�FODLPV�RI�H[FHVVLYH�IRUFH�DULVLQJ�DIWHU�WKH�LQLWLDO�DFW�
RI�DUUHVW�EXW�EHIRUH�D� MXGLFLDO�GHWHUPLQDWLRQ�RI�SUREDEOH�FDXVH�� LW� LV�KHOSIXO� WR�
EULHIO\�VXPPDUL]H�WKH�UROH�RI�³UHDVRQDEOHQHVV´�LQ�WKHVH�DQDO\VHV��

A. The Role of Reasonableness Under the Fourth Amendment 

$V�QRWHG�DERYH��WKH�6XSUHPH�&RXUW�DUWLFXODWHG�WKH�UROH�RI�UHDVRQDEOHQHVV�
LQ�DVVHVVLQJ�D�SODLQWLII¶V�H[FHVVLYH�IRUFH�FODLP�XQGHU�WKH�)RXUWK�$PHQGPHQW�LQ�
Graham v. Connor�� ³>$@OO� FODLPV� WKDW� ODZ� HQIRUFHPHQW� RIILFHUV� KDYH� XVHG�
H[FHVVLYH�IRUFH²GHDGO\�RU�QRW²LQ�WKH�FRXUVH�RI�DQ�DUUHVW��LQYHVWLJDWRU\�VWRS��RU�
RWKHU�µVHL]XUH¶�RI�D�IUHH�FLWL]HQ�VKRXOG�EH�DQDO\]HG�XQGHU�WKH�)RXUWK�$PHQGPHQW�
DQG� LWV� µUHDVRQDEOHQHVV¶� VWDQGDUG��������´���� 7KLV� LQTXLU\� LV� DQ� REMHFWLYH� RQH��
³ZKHWKHU�WKH�RIILFHUV¶�DFWLRQV�DUH�µREMHFWLYHO\�UHDVRQDEOH¶�LQ�OLJKW�RI� WKH�IDFWV�
DQG�FLUFXPVWDQFHV�FRQIURQWLQJ�WKHP��ZLWKRXW�UHJDUG�WR�WKHLU�XQGHUO\LQJ�LQWHQW�RU�
PRWLYDWLRQ�´����:KHWKHU�D�ODZ�HQIRUFHPHQW�RIILFHU¶V�XVH�RI�IRUFH�LV�³UHDVRQDEOH´�
XQGHU�WKH�)RXUWK�$PHQGPHQW��WKH�&RXUW�QRWHG��³UHTXLUHV�D�FDUHIXO�EDODQFLQJ�RI�
µWKH�QDWXUH�DQG�TXDOLW\�RI�WKH�LQWUXVLRQ�RQ�WKH�LQGLYLGXDO¶V�)RXUWK�$PHQGPHQW�
LQWHUHVWV¶� DJDLQVW� WKH� FRXQWHUYDLOLQJ� JRYHUQPHQWDO� LQWHUHVWV� DW� VWDNH�´���� 7KH�
&RXUW�QRWHG�WKUHH�IDFWRUV�IRU�ORZHU�FRXUWV�WR�FRQVLGHU�LQ�EDODQFLQJ�WKHVH�LQWHUHVWV��
����WKH�VHYHULW\�RI�WKH�FULPH�DW�LVVXH������ZKHWKHU�WKH�VXVSHFW�SRVHV�DQ�LPPHGLDWH�
WKUHDW�WR�WKH�VDIHW\�RI�WKH�RIILFHUV�RU�RWKHUV��DQG�����ZKHWKHU�WKH�VXVSHFW�LV�DFWLYHO\�
UHVLVWLQJ�DUUHVW�RU�DWWHPSWLQJ�WR�HYDGH�DUUHVW�E\�IOLJKW�����7KHVH�IDFWRUV�DOO�DSSHDU�
�

����� �*UDKDP�Y��&RQQRU������8�6�������������������HPSKDVLV�RPLWWHG���
����� �Id.�DW������
����� �Id.�DW������
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WR�IRFXV�WKH�LQTXLU\�RQ�WKH�WKUHDW�SRVHG�E\�WKH�LQGLYLGXDO�WR�WKH�ODZ�HQIRUFHPHQW�
RIILFHU�� &RQYHUVHO\�� DV� ZLOO� EH� GLVFXVVHG� LQ� WKH� QH[W� VHFWLRQ�� WKH� )RXUWHHQWK�
$PHQGPHQW� LQTXLU\� DSSHDUV� WR� IRFXV� RQ� WKH� OHYHO� RI� IRUFH� XVHG� E\� WKH� ODZ�
HQIRUFHPHQW�RIILFHU��

B. The Role of Reasonableness Under the Fourteenth Amendment 

$V�QRWHG�LQ�6HFWLRQ�,,�(��WKH�6XSUHPH�&RXUW�KDV�DUWLFXODWHG�WKH�VWDQGDUG�
IRU�DVVHVVLQJ�SUHWULDO�GHWDLQHHV¶�FODLPV�RI�H[FHVVLYH�IRUFH�XQGHU�WKH�)RXUWHHQWK�
$PHQGPHQW�LQ�Kingsley�����7KH�6XSUHPH�&RXUW�KDV�LQVWUXFWHG�ORZHU�FRXUWV� WR�
FRQVLGHU� ZKHWKHU� D� SUHWULDO� GHWDLQHH� KDV� VKRZQ� ³WKDW� WKH� IRUFH� SXUSRVHO\� RU�
NQRZLQJO\�XVHG�DJDLQVW�KLP�ZDV�REMHFWLYHO\�XQUHDVRQDEOH�´����$V�QRWHG�HDUOLHU��
VRPH�FRPPHQWDWRUV�KDYH�FODLPHG� WKDW� WKLV� VWDQGDUG�KDV�SXW� WR� UHVW� WKH�FLUFXLW�
VSOLW�LGHQWLILHG�LQ�6HFWLRQ�,,�&�RI�WKLV�1RWH��+RZHYHU��WKLV�6HFWLRQ�ZLOO�FRQVLGHU�
WKH�LQWULFDFLHV�RI�WKLV�)RXUWHHQWK�$PHQGPHQW�H[FHVVLYH�IRUFH�VWDQGDUG�DQG�WKH�
UROH�RI�UHDVRQDEOHQHVV�XQGHU�LW��

7KH�UROH�RI�UHDVRQDEOHQHVV�XQGHU�Kingsley�LV�GUDVWLFDOO\�IDYRUDEOH�WR�ODZ�
HQIRUFHPHQW� LQ� DVVHVVLQJ� DQ� H[FHVVLYH�IRUFH� FODLP� XQGHU� WKH� )RXUWHHQWK�
$PHQGPHQW��/RZHU� IHGHUDO� FRXUWV� FRQWLQXH� WR� DSSO\� WKH� IRXU�Glick� IDFWRUV� WR�
DVVHVV�ZKHWKHU�DQ�RIILFHU¶V�XVH�RI�IRUFH�DPRXQWV�WR�H[FHVVLYH�IRUFH��7KHVH�IDFWRUV�
LQFOXGH�����³WKH�QHHG�IRU�WKH�DSSOLFDWLRQ�RI�IRUFH´������³WKH�UHODWLRQVKLS�EHWZHHQ�
WKH� QHHG� DQG� WKH� DPRXQW� RI� IRUFH� WKDW� ZDV� XVHG´�� ���� ³WKH� H[WHQW� RI� LQMXU\�
LQIOLFWHG´��DQG�����³ZKHWKHU�IRUFH�ZDV�DSSOLHG�LQ�D�JRRG�IDLWK�HIIRUW�WR�PDLQWDLQ�
RU� UHVWRUH� GLVFLSOLQH� RU� PDOLFLRXVO\� DQG� VDGLVWLFDOO\� IRU� WKH� YHU\� SXUSRVH� RI�
FDXVLQJ�KDUP�´����7KXV��XQGHU�WKH�)RXUWHHQWK�$PHQGPHQW��ZKHWKHU�DQ�RIILFHU¶V�
XVH� RI� IRUFH� DJDLQVW� D� SUHWULDO� GHWDLQHH� DPRXQWV� WR� H[FHVVLYH� IRUFH� LV� RIWHQ�
GHWHUPLQHG�E\�WKH�VDPH�IDFWRUV�XVHG�WR�DVVHVV�ZKHWKHU�DQ�RIILFHUV¶�XVH�RI�IRUFH�
³VKRFNV�WKH�FRQVFLHQFH�´�$V�VXFK��WKLV�LQTXLU\�LV�IRFXVHG�RQ�WKH�OHYHO�RI�IRUFH�
DSSOLHG�E\�WKH�ODZ�HQIRUFHPHQW�RIILFHU��&RQVHTXHQWO\��LI�DQ�RIILFHU¶V�XVH�RI�IRUFH�
GRHV�QRW�DPRXQW� WR�D�³FRQVFLHQFH�VKRFNLQJ´�XVH�RI�IRUFH��DQ�H[FHVVLYH�IRUFH�
SODLQWLII�KDV�QR�FODLP��

C. The Role of Reasonableness in Qualified Immunity 

$V�QRWHG�HDUOLHU��D�ODZ�HQIRUFHPHQW�RIILFHU�LV�HQWLWOHG�WR�WKH�GHIHQVH�RI�
TXDOLILHG� LPPXQLW\� XQOHVV� ���� WKH� RIILFHU� YLRODWHG� D� SODLQWLII¶V� FRQVWLWXWLRQDO�

�

����� �����8�6��������������
����� �Id. DW����±����
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ULJKWV��DQG�����WKH�ULJKW�DOOHJHGO\�YLRODWHG�ZDV�FOHDUO\�HVWDEOLVKHG�����7KHVH�WZR�
LQTXLULHV�KDYH�EHHQ�ODEHOHG�DV�³WKH�FRQVWLWXWLRQDO�TXHVWLRQ´�DQG�³WKH�TXDOLILHG�
LPPXQLW\� TXHVWLRQ�´� UHVSHFWLYHO\����� ,QWHUHVWLQJO\�� ³UHDVRQDEOH´� RU�
³UHDVRQDEOHQHVV´�LV�QRZKHUH�WR�EH�IRXQG�LQ�WKH�ODQJXDJH�RI�WKLV�WHVW��5DWKHU��WKH�
6XSUHPH� &RXUW� KDV� VDLG� WKDW� IRU� D� ULJKW� WR� EH� ³FOHDUO\� HVWDEOLVKHG�´� ³>W@KH�
FRQWRXUV�RI�WKH�ULJKW�PXVW�EH�VXIILFLHQWO\�FOHDU�WKDW�D�reasonable�RIILFLDO�ZRXOG�
XQGHUVWDQG� WKDW� ZKDW� KH� LV� GRLQJ� YLRODWHV� WKDW� ULJKW�´���� 7KH� SULQFLSOH� FDVH�
RXWOLQLQJ�WKH�UROH�RI�UHDVRQDEOHQHVV�LQ�GHWHUPLQLQJ�ZKHWKHU�D�ODZ�HQIRUFHPHQW�
RIILFHU�LV�HQWLWOHG�WR�TXDOLILHG�LPPXQLW\�LV�Harlow v. Fitzgerald�����7KLV�REMHFWLYH�
LQTXLU\�DIIRUGV�JRYHUQPHQW�RIILFLDOV�TXDOLILHG�LPPXQLW\�³>ZKHQ@�WKHLU�FRQGXFW�
GRHV�QRW�YLRODWH�FOHDUO\�HVWDEOLVKHG�VWDWXWRU\�RU�FRQVWLWXWLRQDO�ULJKWV�RI�ZKLFK�D�
UHDVRQDEOH�SHUVRQ�ZRXOG�KDYH�NQRZQ�´����0RUHRYHU��WKH�6XSUHPH�&RXUW�UHTXLUHV�
WKDW�³H[LVWLQJ�SUHFHGHQW�PXVW�KDYH�SODFHG�WKH�VWDWXWRU\�RU�FRQVWLWXWLRQDO�TXHVWLRQ�
EH\RQG� GHEDWH�´���� 7KXV�� UHDVRQDEOHQHVV¶V� UROH� LQ� WKH� FRQWH[W� RI� TXDOLILHG�
LPPXQLW\� LV�PXFK� GLIIHUHQW� WKDQ� LWV� UROH� LQ� DVVHVVLQJ�ZKHWKHU� DQ� RIILFHU� KDV�
YLRODWHG� D� SODLQWLII¶V� )RXUWK� RU� )RXUWHHQWK� $PHQGPHQW� ULJKWV�� 5DWKHU�� LQ� WKH�
FRQWH[W� RI� TXDOLILHG� LPPXQLW\�� FRXUWV� DUH� WDVNHG�ZLWK� GHWHUPLQLQJ�ZKHWKHU� D�
UHDVRQDEOH�RIILFHU�ZRXOG�KDYH�NQRZQ�WKDW�KLV�RU�KHU�FRQGXFW�ZDV�LQ�YLRODWLRQ�RI�
D� SODLQWLII¶V� VWDWXWRU\� RU� FRQVWLWXWLRQDO� ULJKWV�� 7KHUHIRUH�� HYHQ� LI� DQ� RIILFHU¶V�
FRQGXFW�DPRXQWV�WR�D�)RXUWK�RU�)RXUWHHQWK�$PHQGPHQW�YLRODWLRQ��LI�D�UHDVRQDEOH�
RIILFHU�ZRXOG� QRW� KDYH� NQRZQ� WKDW� VXFK� FRQGXFW�ZDV� YLRODWLYH�� WKH� RIILFHU� LV�
HQWLWOHG�WR�TXDOLILHG�LPPXQLW\��

,9��48$/,),('�,0081,7<�&$6(�678',(6��$33/,&$7,21�2)�7+(�)2857+�$1'�
)2857((17+�$0(1'0(176�,1�(;&(66,9(�)25&(�&$6(6�$5,6,1*�$)7(5�7+(�

,1,7,$/�$&7�2)�$55(67�%87�%()25(�$�-8',&,$/�'(7(50,1$7,21�2)�
352%$%/(�&$86(��

$OWKRXJK�LW�LV�XVHIXO�WR�FRQVLGHU�WKH�IHGHUDO�FLUFXLWV¶�GHFLVLRQV�WKDW�KDYH�
FRQVLGHUHG�ZKHWKHU� WKH�)RXUWK�RU�)RXUWHHQWK�$PHQGPHQW� LV� DSSOLFDEOH� WR� WKH�
H[FHVVLYH�IRUFH�FDVHV�FRQVLGHUHG�LQ�WKLV�1RWH��WZR�UHFHQW�FDVHV�IURP�WKH�8QLWHG�
6WDWHV�'LVWULFW�&RXUWV� IRU� WKH�:HVWHUQ�'LVWULFW� RI�.HQWXFN\� DQG� WKH� 6RXWKHUQ�
'LVWULFW�RI�:HVW�9LUJLQLD�LOOXVWUDWH�WKH�FRQVHTXHQFHV�RI�DSSO\LQJ�ERWK�VWDQGDUGV��
7KHVH� FDVHV� LOOXVWUDWH� WKH� ZRUNDELOLW\� DQG� DSSURSULDWHQHVV� RI� WKH� )RXUWK�
$PHQGPHQW¶V� ³REMHFWLYH� UHDVRQDEOHQHVV´� VWDQGDUG� DQG� WKH� GLIILFXOW\� IRU�

�

����� �0LFKDHO�6LOYHUVWHLQ��Rebalancing +DUORZ: A New Approach to Qualified Immunity in the 
Fourth Amendment�����&$6(�:��5659��/��5(9�������������������
����� �Id.�
����� �$QGHUVRQ�Y��&UHLJKWRQ������8�6�������������������HPSKDVLV�DGGHG���
����� �����8�6��������������
����� �Id. DW������
����� �$VKFURIW�Y��DO�.LGG������8�6�������������������
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SODLQWLIIV� WR� RYHUFRPH� WKH� TXDOLILHG� LPPXQLW\� KXUGOH� ZKHQ� WKH� )RXUWHHQWK�
$PHQGPHQW�LV�DSSOLHG��

A. The Fourth Amendment’s “Objective Reasonableness” Standard as 
Applied in the Western District of Kentucky: 0F0LOOHQ�Y��:LQGKDP227

2Q�-DQXDU\�����������WKH�6KHOE\YLOOH�3ROLFH�'HSDUWPHQW�UHVSRQGHG�WR�D�
GRPHVWLF� GLVSXWH� EHWZHHQ� 0LFKHOOH� 0F0LOOHQ� DQG� KHU� GDXJKWHU�� *\QQ\D�
0F0LOOHQ�� DW� WKHLU� KRPH� LQ�6KHOE\YLOOH��.HQWXFN\����� 3ROLFH� DUUHVWHG�*\QQ\D�
ZLWKRXW�D�ZDUUDQW��DQG�D�6KHOE\�&RXQW\�'LVWULFW�&RXUW�MXGJH�RUGHUHG�*\QQ\D¶V�
GHWHQWLRQ�DW�WKH�/LQFROQ�9LOODJH�5HJLRQDO�-XYHQLOH�'HWHQWLRQ�&HQWHU��³/LQFROQ�
9LOODJH´�� XQWLO� KHU� VFKHGXOHG� FRXUW� GDWH� RQ� 0RQGD\� PRUQLQJ����� :KHQ� VKH�
DUULYHG�DW�/LQFROQ�9LOODJH��*\QQ\D�ZHQW�WKURXJK�DQ�LQWDNH�SURFHVV�WKDW�LQFOXGHG�
D�VHDUFK�IRU�FRQWUDEDQG�����*\QQ\D�UHIXVHG�WR�UHPRYH�KHU�MDFNHW��WHOOLQJ�RIILFHUV�
WR�³JHW�RXW�RI�>KHU@�IDFH�´����$IWHU�UHFHLYLQJ�DXWKRUL]DWLRQ�WR�UHVWUDLQ�*\QQ\D��D�
VXSHUYLVRU�³\HOO>HG@�DQG�SRLQW>HG@�DW�*\QQ\D�DQG�WKHQ�UHSHDWHGO\�VODS>SHG@�WKH�
LQWDNH� GHVN�´���� 2QH� RI� WKH� RIILFHUV� UHVWUDLQHG� *\QQ\D¶V� DUPV�� DIWHU� ZKLFK�
DQRWKHU�RIILFHU�IULVNHG�*\QQ\D�����$V�D�UHVXOW�RI�WKLV�VWUXJJOH��*\QQ\D�VXIIHUHG�
LQMXULHV�WR�KHU�WKLJK�DQG�OHJ�DUHD�����*\QQ\D�ZDV�WKHQ�SODFHG�LQ�D�FHOO�ZKHUH�WKH�
PDWWUHVV�SDG�KDG�EHHQ�UHPRYHG��OHDYLQJ�KHU�DORQH�ZLWK�RQO\�D�PHWDO�EHG�IUDPH�����
:KLOH� *\QQ\D� ZDV� SODFHG� LQ� WKH� FHOO�� /LQFROQ� 9LOODJH� HPSOR\HHV� IDLOHG� WR�
FRQGXFW�PDQGDWRU\�EHG�FKHFNV�DW�VHW�LQWHUYDOV�DV�UHTXLUHG�E\�WKHLU�LQWHUQDO�UXOHV�
DQG� UHJXODWLRQV�����7KH�QH[W�PRUQLQJ��*\QQ\D�ZDV� IRXQG�XQUHVSRQVLYH� LQ�KHU�
FHOO�DQG�HYHQWXDOO\�GLHG�DV�D�UHVXOW�RI�D�JHQHWLF�PXWDWLRQ�WKDW�FDXVHV�YHQWULFXODU�
ILEULOODWLRQ��ZKLFK�SURGXFHV�D�VLJQLILFDQW�GURS�LQ�EORRG�SUHVVXUH�����$�PHGLFDO�
H[SHUW� WHVWLILHG� WKDW� *\QQ\D� PD\� KDYH� VXUYLYHG� KDG� VKH� UHFHLYHG� ³SURPSW�

�

����� �0F0LOOHQ�Y��:LQGKDP��1R�������FY�������5*-�&+/�������:/����������:�'��.\��$XJ��
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UHVXVFLWDWLYH�LQWHUYHQWLRQ´�EHWZHHQ�WKH�WLPH�VKH�EHJDQ�H[KLELWLQJ�V\PSWRPV�DQG�
ZKHQ�VKH�GLHG�����

*\QQ\D¶V�PRWKHU��LQGLYLGXDOO\�DQG�DV�DGPLQLVWUDWL[�RI�*\QQ\D¶V�HVWDWH��
EURXJKW�VXLW�DOOHJLQJ�YLRODWLRQV�RI�WKH�)RXUWK�DQG�)RXUWHHQWK�$PHQGPHQWV�XQGHU�
�����������7KH�GHIHQGDQWV�PRYHG�WR�GLVPLVV�XQGHU�5XOH����E�����RQ�WKH�EDVLV�RI�
TXDOLILHG�LPPXQLW\�����%HFDXVH�WKH�GHIHQGDQWV�DOVR�DVVHUWHG�TXDOLILHG�LPPXQLW\�
DV�D�GHIHQVH� LQ� WKHLU�PRWLRQV�IRU�VXPPDU\�MXGJPHQW�� WKH�FRXUW�FRQVLGHUHG�WKH�
TXDOLILHG�LPPXQLW\�GHIHQVHV�DV�SDUW�RI�LWV�VXPPDU\�MXGJPHQW�DQDO\VLV�����

-XGJH�-HQQLQJV�EHJDQ�KHU�DQDO\VLV�E\�LGHQWLI\LQJ�WKH�Katz�WZR�SURQJHG�
WHVW�DV�FRQWUROOLQJ�ZKHQ�UHVROYLQJ�TXHVWLRQV�RI�TXDOLILHG�LPPXQLW\������³ZKHWKHU�
D�SODLQWLII�KDV�SUHVHQWHG� IDFWV� VXIILFLHQW� WR� ILQG�D�YLRODWLRQ�RI� D� FRQVWLWXWLRQDO�
ULJKW�´�DQG�����³ZKHWKHU�WKH�ULJKW�DW�LVVXH�ZDV�µFOHDUO\�HVWDEOLVKHG¶�DW�WKH�WLPH�RI�
WKH�DOOHJHG�PLVFRQGXFW�´����7KXV��-XGJH�-HQQLQJV�ILUVW�FRQVLGHUHG�WKH�DSSURSULDWH�
FRQVWLWXWLRQDO� VWDQGDUG� WR� EH� DSSOLHG� WR�0F0LOOHQ¶V� H[FHVVLYH�IRUFH� FODLP�����
-XGJH�-HQQLQJV�QRWHG�6L[WK�&LUFXLW�SUHFHGHQW�KROGLQJ� WKDW�³>Z@KHQ�DXWKRULWLHV�
DUUHVW�DQ�LQGLYLGXDO�ZLWKRXW�D�ZDUUDQW��WKH�)RXUWK�$PHQGPHQW¶V�UHDVRQDEOHQHVV�
VWDQGDUG� DSSOLHV� XQWLO� D� SUREDEOH�FDXVH� KHDULQJ� RFFXUV�� DIWHU� ZKLFK� WKH�
)RXUWHHQWK� $PHQGPHQW¶V� PRUH�VWULQJHQW� µVKRFNV�WKH�FRQVFLHQFH¶� VWDQGDUG�
DSSOLHV�´���� ,Q� 0F0LOOHQ¶V� FDVH�� EHFDXVH� ODZ� HQIRUFHPHQW� DUUHVWHG� *\QQ\D�
ZLWKRXW� D� ZDUUDQW� DQG� RUGHUHG� KHU� GHWDLQHG� XQWLO� KHU� FRXUW� GDWH�� WKH� )RXUWK�
$PHQGPHQW¶V�UHDVRQDEOHQHVV�VWDQGDUG�JRYHUQHG�KHU�FODLP�����

��� 9LRODWLRQ�RI�D�&RQVWLWXWLRQDO�5LJKW�

-XGJH� -HQQLQJV� FRQVLGHUHG� WKUHH� SDUWLFXODU� LQVWDQFHV� LQ� GHWHUPLQLQJ�
ZKHWKHU�WKH�/LQFROQ�9LOODJH�LQWDNH�VWDII�YLRODWHG�*\QQ\D¶V�)RXUWK�$PHQGPHQW�
ULJKWV������WKH�LQLWLDO�VHDUFK�RI�*\QQ\D�IRU�FRQWUDEDQG������WKH�IRUFH�XVHG�E\�WKH�
LQWDNH�VWDII�WR�HIIHFWXDWH�WKH�VHDUFK��DQG�����WKH�LQWDNH�VWDII¶V�GHFLVLRQ�WR�UHPRYH�
*\QQ\D¶V�PDWWUHVV�SDG�IURP�KHU�FHOO�����

�

����� �Id.�
����� �Id.�DW����
����� �Id.�
����� �Id.�
����� �Id.�DW����
����� �Id.�
����� �Id.�
����� �Id.�
����� �Id. DW��±���

30

West Virginia Law Review, Vol. 123, Iss. 1 [2020], Art. 11

https://researchrepository.wvu.edu/wvlr/vol123/iss1/11



����@� UNCERTAIN IMMUNITY� ����

�
�

i. The Initial Search 

:LWK�UHJDUG�WR�WKH�LQLWLDO�VHDUFK�IRU�FRQWUDEDQG��-XGJH�-HQQLQJV�QRWHG�
WKDW�WKH�VHDUFK��³ZKLFK�RQO\�LQFOXGHG�D�IULVN��ZDV�OLPLWHG�LQ�VFRSH�DQG�MXVWLILHG�
E\�WKH�OHJLWLPDWH�LQWHUHVW�RI�NHHSLQJ�FRQWUDEDQG�RXW�RI�WKH�GHWHQWLRQ�FHQWHU�´����
7KXV��-XGJH�-HQQLQJV�IRXQG�WKDW�WKH�/LQFROQ�9LOODJH�LQWDNH�VWDII�GLG�QRW�YLRODWH�
*\QQ\D¶V� )RXUWK� $PHQGPHQW� ULJKWV� E\� FRQGXFWLQJ� WKH� LQLWLDO� VHDUFK� IRU�
FRQWUDEDQG�����

ii. The Force Used to Effectuate the Search 

0RUHRYHU��WKH�LQWDNH�VWDII�GLG�QRW�YLRODWH�*\QQ\D¶V�)RXUWK�$PHQGPHQW�
ULJKWV�LQ�WKH�PDQQHU�WKDW�WKH\�HIIHFWXDWHG�WKH�VHDUFK�����-XGJH�-HQQLQJV�QRWHG�WKDW�
³DQ�RIILFLDO¶V�YLRODWLRQ�RI�LQWHUQDO�RSHUDWLQJ�SURFHGXUHV�GRHV�QRW��ZLWKRXW�PRUH��
DPRXQW�WR�D�FRQVWLWXWLRQDO�YLRODWLRQ�´����%HFDXVH�WKH�LQWDNH�VWDII¶V�UHVSRQVH�WR�
*\QQ\D¶V� UHIXVDO� WR� UHPRYH�KHU�KRRGLH� MDFNHW�ZDV�DQ�³REMHFWLYHO\� UHDVRQDEOH�
PHWKRG�WR�PDLQWDLQ�RUGHU�DQG�HIIHFWXDWH�WKH�LQWDNH�VHDUFK�´�-XGJH�-HQQLQJV�IRXQG�
WKDW� WKH� LQWDNH� VWDII¶V� XVH� RI� IRUFH� LQ� HIIHFWXDWLQJ� WKH� VHDUFK� GLG� QRW� YLRODWH�
*\QQ\D¶V�)RXUWK�$PHQGPHQW�ULJKWV�����

iii. The Removal of Gynnya’s Mattress Pad 

$OWKRXJK� QHLWKHU� RI� WKH� DERYH� LQVWDQFHV� DPRXQWHG� WR� D� YLRODWLRQ� RI�
*\QQ\D¶V� )RXUWK�$PHQGPHQW� ULJKWV�� -XGJH� -HQQLQJV� QRWHG� WKDW� ³>W@KH� ,QWDNH�
6WDII¶V� GHFLVLRQ� WR� UHPRYH� WKH� PDWWUHVV� SDG� IURP� >KHU@� FHOO� >ZDV@� DQRWKHU�
PDWWHU�´���� -XGJH� -HQQLQJV� QRWHG� WKDW� WKH� )RXUWK� $PHQGPHQW¶V� SURKLELWLRQ�
DJDLQVW�H[FHVVLYH�IRUFH�FRQWUROV�³WKH�SHUPLVVLEOH�GXUDWLRQ�RI�µZDUUDQWOHVV��SRVW�
DUUHVW��SUH�DUUDLJQPHQW�FXVWRG\�¶´�DV�ZHOO�DV�³WKH�FRQGLWLRQ�RI�VXFK�FXVWRG\�´����
-XGJH� -HQQLQJV� QRWHG� WKH� LQVWUXFWLYHQHVV� RI� WKH� 6XSUHPH� &RXUW¶V� )RXUWHHQWK�
$PHQGPHQW�MXULVSUXGHQFH�RQ�SUHWULDO�GHWHQWLRQ�����7KH�6XSUHPH�&RXUW�KDV�KHOG�
WKDW� WKH� )RXUWHHQWK� $PHQGPHQW¶V� 'XH� 3URFHVV� &ODXVH� ³SURWHFWV� D� SUHWULDO�
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GHWDLQHH�IURP�WKH�XVH�RI�H[FHVVLYH�IRUFH�WKDW�DPRXQWV�WR�SXQLVKPHQW�´����7KXV��
-XGJH�-HQQLQJV�QRWHG�WKH�SURSHU�LQTXLU\�WR�GHWHUPLQH�ZKHWKHU�DQ�RIILFLDO¶V�DFWLRQ�
LV�D�SHUPLVVLEOH�UHVWUDLQW�RU�DQ�LPSHUPLVVLEOH�SXQLWLYH�PHDVXUH�LV�³ZKHWKHU�WKHUH�
LV�µREMHFWLYH�HYLGHQFH�WKDW�WKH�FKDOOHQJHG�JRYHUQPHQWDO�DFWLRQ�LV�QRW�UDWLRQDOO\�
UHODWHG�WR�D�OHJLWLPDWH�JRYHUQPHQWDO�REMHFWLYH�RU�WKDW�LW�LV�H[FHVVLYH�LQ�UHODWLRQ�WR�
WKDW�SXUSRVH�¶´����,Q�0F0LOOHQ¶V�FDVH��-XGJH�-HQQLQJV�IRXQG�WKDW�D�UHDVRQDEOH�
MXU\�FRXOG�ILQG�WKDW�/LQFROQ�9LOODJH¶V�LQWDNH�VWDII�EHKDYHG�XQUHDVRQDEO\�ZKHQ�
WKH\� UHPRYHG� WKH� PDWWUHVV� SDG� IURP�*\QQ\D¶V� FHOO����� -XGJH� -HQQLQJV� QRWHG�
³>W@KH�XQGLVSXWHG�IDFWV��FRQVLGHUHG�ZLWK�WKH�LQWDNH�VWDII¶V�IDLOXUH�WR�H[SODLQ�LWV�
GHFLVLRQ�WR�UHPRYH�WKH�PDWWUHVV�SDG�DIWHU�WKH�VHDUFK��SUHVHQW�µREMHFWLYH�HYLGHQFH�
WKDW� WKH� FKDOOHQJHG� JRYHUQPHQWDO� DFWLRQ� >ZDV@� QRW� UDWLRQDOO\� UHODWHG� WR� D�
OHJLWLPDWH�JRYHUQPHQWDO�REMHFWLYH�¶´����$V�VXFK��-XGJH�-HQQLQJV�IRXQG�WKDW�D�MXU\�
FRXOG�ILQG�WKDW�WKH�LQWDNH�VWDII�YLRODWHG�*\QQ\D¶V�)RXUWK�$PHQGPHQW�ULJKWV�����

��� :DV�WKH�5LJKW�³&OHDUO\�(VWDEOLVKHG´"�

$OWKRXJK� -XGJH� -HQQLQJV� IRXQG� WKDW� D� UHDVRQDEOH� MXU\� FRXOG� ILQG� WKH�
LQWDNH� VWDII¶V� UHPRYDO� RI� *\QQ\D¶V� PDWWUHVV� SDG� D� YLRODWLRQ� RI� KHU� )RXUWK�
$PHQGPHQW� ULJKWV�� WKH� TXDOLILHG� LPPXQLW\� DQDO\VLV� GLG� QRW� HQG� WKHUH�� -XGJH�
-HQQLQJV¶V�QH[W�LQTXLU\�ZDV�ZKHWKHU�³WKH�RIILFLDO¶V�FRQGXFW�YLRODWH>G@�D�FOHDUO\�
HVWDEOLVKHG� ULJKW�´���� ,W�ZDV� WKLV� SURQJ� WKDW�PDGH�0F0LOOHQ¶V� H[FHVVLYH�IRUFH�
FODLPV�IXWLOH��)RU�D�FRQVWLWXWLRQDO�YLRODWLRQ�WR�EH�³FOHDUO\�HVWDEOLVKHG�´�H[LVWLQJ�
SUHFHGHQW�PXVW�³SODFH�WKH�VWDWXWRU\�RU�FRQVWLWXWLRQDO�TXHVWLRQ�EH\RQG�GHEDWH�´����
,Q�0F0LOOHQ¶V�FDVH��-XGJH�-HQQLQJV�ZDV�UHTXLUHG�WR�ORRN�³ILUVW�WR�GHFLVLRQV�RI�
WKH�6XSUHPH�&RXUW�´�WKHQ�WR�6L[WK�&LUFXLW�FDVHV�DQG�³GHFLVLRQV�RI�RWKHU�FRXUWV�
ZLWKLQ�WKH�FLUFXLW��DQG�WKHQ�WR�GHFLVLRQV�RI�RWKHU�&RXUWV�RI�$SSHDOV�´����7KH�OHJDO�
SUHFHGHQW� IURP� WKHVH� GHFLVLRQV� ³µPXVW� GLFWDWH�� WKDW� LV�� WUXO\� FRPSHO� �QRW� MXVW�
VXJJHVW�RU�DOORZ�RU�UDLVH�D�TXHVWLRQ�DERXW��� WKH�FRQFOXVLRQ�WKDW� WKH�FRQGXFW� LV�
XQODZIXO�´����

-XGJH� -HQQLQJV� QRWHG� WKDW� ³0F0LOOHQ� >GLG@� QRW� SRLQW� WR� SUHFHGHQW�
DQDORJRXV�WR�WKH�UHPRYDO�RI�*\QQ\D¶V�PDWWUHVV�SDG�WKDW�ZRXOG�VKRZ�D�YLRODWLRQ�
RI� D� FOHDUO\� HVWDEOLVKHG� ODZ�´� DQG� IRXQG� WKDW� WKLV� DORQH� ZDUUDQWHG� JUDQW� RI�
VXPPDU\� MXGJPHQW� LQ� WKH� LQWDNH� VWDII¶V� IDYRU� RQ� WKH� EDVLV� RI� TXDOLILHG�
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LPPXQLW\�����+RZHYHU�� -XGJH� -HQQLQJV�FRQVLGHUHG�6L[WK�&LUFXLW�SUHFHGHQW�� DV�
ZHOO� DV�SUHFHGHQW� IURP�RWKHU� FLUFXLWV� WR�EH� VXUH�����6KH�QRWHG� DQ�XQSXEOLVKHG�
RSLQLRQ� IURP� WKH� 6L[WK�&LUFXLW� KROGLQJ� ³WKDW� FRQILQHPHQW� WR� D� FHOO�ZLWKRXW� D�
PDWWUHVV�IRU�D�SHULRG�RI�VHYHQ�GD\V��GHVSLWH�IDOOLQJ�EHORZ�PLQLPDO�VWDQGDUGV�RI�
GHFHQF\��GLG�QRW�YLRODWH�FOHDUO\�HVWDEOLVKHG�ODZ�EHFDXVH�WKHUH�ZDV�QR�HYLGHQFH�
WKDW�VXFK�FRQGLWLRQV�SRVHG�D�VXEVWDQWLDO�ULVN�RI�VHULRXV�KDUP�´����6KH�DOVR�QRWHG�
SUHFHGHQW�IURP�RWKHU�FLUFXLWV�KROGLQJ�WKDW�³VKRUW�WHUP�GHSULYDWLRQV�RI�D�PDWWUHVV�
SDG�SDVV�FRQVWLWXWLRQDO�PXVWHU�´����EXW�WKDW�³IUHTXHQW�RU�ORQJ�WHUP�GHSULYDWLRQV´�
FRXOG�EH�FRQVWLWXWLRQDOO\�SUREOHPDWLF�����

1RQHWKHOHVV�� -XGJH� -HQQLQJV� IRXQG� WKDW� WKH� LQWDNH� VWDII¶V� UHPRYDO� RI�
*\QQ\D¶V�PDWWUHVV�SDG�GLG�QRW�DPRXQW�WR�D�YLRODWLRQ�RI�FOHDUO\�HVWDEOLVKHG�ODZ�����
6KH�QRWHG�WKDW�*\QQ\D�³ZDV�QRW�GHSULYHG�RI�D�PDWWUHVV�ZKHQ�VKH�SDVVHG�DZD\�
IURP�VXGGHQ�FDUGLDF�HYHQW�´�DQG�WKDW�³>W@KH�,QWDNH�6WDII¶V�UHPRYDO�RI�WKH�PDWWUHVV�
SDG�IRU�D�SHULRG�RI�QLQH�KRXUV�GXULQJ�WKH�GD\WLPH�>GLG@�QRW�DPRXQW�WR�D�SURORQJHG�
H[SRVXUH� WR�XQOLYDEOH�RU�GDQJHURXV�FRQGLWLRQV�´����7KXV�� -XGJH� -HQQLQJV�KHOG�
WKDW�³LW�>ZDV@�QRW�FOHDU�IURP�SUHFHGHQW�WKDW�µHYHU\�UHDVRQDEOH�RIILFLDO�ZRXOG�KDYH�
XQGHUVWRRG�������EH\RQG� GHEDWH¶� WKDW� WKH� ,QWDNH� 6WDII¶V� FRQGXFW� LQ� >*\QQ\D¶V@�
FLUFXPVWDQFHV� FRQVWLWXWHG� H[FHVVLYH� IRUFH�´���� $FFRUGLQJO\�� -XGJH� -HQQLQJV�
JUDQWHG� WKH� LQWDNH� VWDII¶V� PRWLRQ� IRU� VXPPDU\� MXGJPHQW� DV� WR� 0F0LOOHQ¶V�
H[FHVVLYH�IRUFH�FODLP�RQ�WKH�EDVLV�RI�TXDOLILHG�LPPXQLW\�����

B. The Fourteenth Amendment’s Standard as Applied in the Southern 
District of West Virginia: 5XQ\RQ�Y��+DQQDK273

2Q� )HEUXDU\� ���� ������ $UYLO� 5XQ\RQ�� 6U�� YLVLWHG� WKH�0LQJR� &RXQW\�
6KHULII¶V�'HSDUWPHQW�WR�VHFXUH�WKH�UHOHDVH�RI�KLV�LPSRXQGHG�YHKLFOH�����6KHULII�
/RQQLH�+DQQDK��WKHQ±6KHULII�RI�0LQJR�&RXQW\��PHW�ZLWK�5XQ\RQ�LQ�KLV�RIILFH�
LQ�WKH�0LQJR�&RXQW\�&RXUWKRXVH��EXW�KH�ZDV�XQDEOH�WR�ORFDWH�5XQ\RQ¶V�NH\V�����
�
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5XQ\RQ� DQG� WKH� 0LQJR� &RXQW\� RIILFHUV� GLVDJUHHG� DV� WR� WKH� HYHQWV� WKDW�
VXEVHTXHQWO\� HQVXHG����� 5XQ\RQ� FODLPHG� WKDW� 6HUJHDQW� -RH� 6PLWK� ³IRUFLEO\�
HVFRUWHG´� KLP� WR� WKH� GRRU� DIWHU� ³D� EULHI� H[FKDQJH� RI� ZRUGV´� ZLWK� 6KHULII�
+DQQDK�����,Q�WKH�FRXUVH�RI�HVFRUWLQJ�5XQ\RQ�WR�WKH�GRRU��5XQ\RQ�FODLPHG�WKDW�
6HUJHDQW�6PLWK¶V�JULS�RQ�KLP�IRUFHG�EORRG�WR�UXQ�GRZQ�KLV�DUPV�����$IWHU� WKH�
WZR� UHDFKHG� WKH� GRRU��5XQ\RQ� FODLPHG� WKDW� KH�ZDV� GHSULYHG� RI� KLV� FDQH� DQG�
GUDJJHG�GRZQ�WKH�KDOOZD\�E\�6HUJHDQW�6PLWK��'HSXW\�0LFKDHO�0LOOHU��DQG�DQ�
XQLGHQWLILHG�WKLUG�RIILFHU�����5XQ\RQ�FODLPHG�WKDW�KH�ZDV�VXEVHTXHQWO\�³FKRNHG��
EHDWHQ�� VODPPHG� WR� WKH� JURXQG�� DQG� SLQQHG� ZLWK� KLV� DUPV� WZLVWHG� SDLQIXOO\�
EHKLQG�KLV�EDFN��DOO�ZLWKRXW�SURYRFDWLRQ�´����

7KH�RIILFHUV��KRZHYHU��GHVFULEHG�5XQ\RQ�DV�³LQFHQVHG��VSHZLQJ�FRORUIXO�
HSLWKHWV�DQG�LQYLWLQJ�>6KHULII@�+DQQDK�WR�µVWHS�RXWVLGH�DQG�WDNH�RII�KLV�JXQ�DQG�
EDGJH�¶´����6HUJHDQW�6PLWK�HYHQWXDOO\�LVVXHG�5XQ\RQ�D�FLWDWLRQ�IRU�³SURIDQLW\��
VZHDULQJ��>DQG@�REVWUXFWLQJ�DQ�RIILFHU�´����7KH�RIILFHUV�DOOHJHG�WKDW�ZKHQ�5XQ\RQ�
ZDV� LQIRUPHG�RI� WKH� FLWDWLRQ�� KH� SXVKHG�6HUJHDQW�6PLWK�� UDLVHG�KLV� FDQH�� DQG�
WKUHDWHQHG�WR�³NQRFN�������>KLV@�>H[SOHWLYH@�EUDLQV�RXW�´����7KH�RIILFHUV�DOOHJHG�WKDW�
D�VWUXJJOH�HQVXHG�DV�GHSXWLHV�DWWHPSWHG�WR�UHPRYH�5XQ\RQ¶V�FDQH��DQG�WKH\�ZHUH�
IRUFHG�WR�EULQJ�5XQ\RQ�WR�WKH�JURXQG²JLYHQ�KLV�FRQWLQXLQJ�UHVLVWDQFH�WR�EHLQJ�
KDQGFXIIHG�����

$IWHU�WKHVH�HYHQWV�RFFXUUHG��WKH�RIILFHUV�DUUHVWHG�5XQ\RQ�IRU�EDWWHULQJ�
DQ� RIILFHU����� $V� VXFK�� 5XQ\RQ� ZDV� UHTXLUHG� WR� EH� DUUDLJQHG� EHIRUH� D�
PDJLVWUDWH�����7KH�PDJLVWUDWH�FRXUW�ZDV�ORFDWHG�QH[W�GRRU�RQ�WKH�WKLUG�IORRU�RI�DQ�
DGMDFHQW�EXLOGLQJ�����6HUJHDQW�6PLWK�DQG�'HSXW\�0LOOHU�WUDQVSRUWHG�5XQ\RQ�WR�
WKH�DGMDFHQW�EXLOGLQJ�LQ�D�ZKHHOFKDLU�VLQFH�5XQ\RQ�ZDV�XQDEOH�WR�ZDON�ZLWKRXW�
D�FDQH�����:KHQ�WKH�RIILFHUV�DUULYHG�DW�WKH�EXLOGLQJ�KRXVLQJ�WKH�PDJLVWUDWH�FRXUW��
WKH\� ZHUH� LQIRUPHG� WKDW� WKH� SULPDU\� HOHYDWRU� ZDV� LQRSHUDWLYH� DQG� WKDW� WKH�
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VHFRQGDU\�HOHYDWRU�GLG�QRW�SURYLGH�DFFHVV�WR�WKH�WKLUG�IORRU�����5XQ\RQ�DQG�WKH�
RIILFHU�DOVR�GLVDJUHHG�DV�WR�WKH�HQVXLQJ�HYHQWV�WKDW�RFFXUUHG�����

7KH� RIILFHUV� FRQWHQGHG� WKDW� WKH\� RIIHUHG� 5XQ\RQ� DQ� DOWHUQDWLYH�
ORFDWLRQ²WKH�EDVHPHQW�RI�WKH�DGMDFHQW�EXLOGLQJ²WR�EH�DUUDLJQHG�LQ��VR�WKDW�KH�
PLJKW� DYRLG� DVFHQGLQJ� VHYHUDO� IOLJKWV� RI� VWDLUV²JLYHQ� 5XQ\RQ¶V� SK\VLFDO�
GLVDELOLWLHV����� 5XQ\RQ� GHQLHG� EHLQJ� RIIHUHG� DQ� DOWHUQDWH� ORFDWLRQ� IRU� KLV�
DUUDLJQPHQW�� EXW� QRWHG� WKDW� KH� DJUHHG� WR� XVH� WKH� VWDLUV� LI� WKH� RIILFHUV� ZRXOG�
SURYLGH�KLP�ZLWK�KLV�FDQH�DQG�WLPH�WR�UHVW�����5XQ\RQ�WKHQ�DOOHJHG�WKDW�6HUJHDQW�
6PLWK� DQG� 'HSXW\�0LOOHU� UHSHDWHGO\� NLFNHG�� SXVKHG�� DQG� VKRYHG� KLP� LQ� WKH�
VWDLUZHOO�����

5XQ\RQ�VXHG�6KHULII�+DQQDK��6HUJHDQW�6PLWK��DQG�'HSXW\�0LOOHU�LQ�WKH�
8QLWHG�6WDWHV�'LVWULFW�&RXUW�IRU�WKH�6RXWKHUQ�'LVWULFW�RI�:HVW�9LUJLQLD��DOOHJLQJ��
DPRQJ�RWKHU�WKLQJV��D��������FODLP�RI�H[FHVVLYH�IRUFH�DJDLQVW�6HUJHDQW�6PLWK�
DQG�'HSXW\�0LOOHU�����6HUJHDQW�6PLWK�DQG�'HSXW\�0LOOHU�PRYHG�IRU�VXPPDU\�
MXGJPHQW�DV�WR�5XQ\RQ¶V��������H[FHVVLYH�IRUFH�FODLP�����6HQLRU�'LVWULFW�-XGJH�
-RKQ�7��&RSHQKDYHU�ZDV�WDVNHG�ZLWK�GHWHUPLQLQJ�ZKHWKHU�WZR�GLVWLQFW�XVHV�RI�
IRUFH�DPRXQWHG�WR�H[FHVVLYH�IRUFH������WKH�RIILFHUV¶�XVH�RI�IRUFH�GXULQJ�5XQ\RQ¶V�
DUUHVW��DQG�����WKH�RIILFHUV¶�XVH�RI�IRUFH�VXEVHTXHQW�WR�5XQ\RQ¶V�DUUHVW�����

��� ([FHVVLYH�)RUFH�'XULQJ�5XQ\RQ¶V�$UUHVW�

-XGJH�&RSHQKDYHU�ILUVW�EHJDQ�KLV�H[FHVVLYH�IRUFH�DQDO\VLV�E\�LGHQWLI\LQJ�
WKH�)RXUWK�$PHQGPHQW¶V�UHDVRQDEOHQHVV�VWDQGDUG�DV�WKH�JRYHUQLQJ�VWDQGDUG�IRU�
DQDO\]LQJ� 5XQ\RQ¶V� H[FHVVLYH�IRUFH� FODLP� DULVLQJ� EHIRUH� KLV� DUUHVW�����
1RQHWKHOHVV�� JLYHQ� 5XQ\RQ¶V� DGPLWWHG� EDWWHU\²D� FULPH� LQYROYLQJ� SK\VLFDO�
YLROHQFH²RI� D� SROLFH� RIILFHU�� DQG� YLGHR� HYLGHQFH� RI� WKH� DOWHUFDWLRQ� EHWZHHQ�
5XQ\RQ�DQG�WKH�RIILFHUV�GHSLFWLQJ�5XQ\RQ�DV�DQ�LPPHGLDWH�WKUHDW�WR�WKH�RIILFHUV��
-XGJH�&RSHQKDYHU�IRXQG�WKDW�WKH�RIILFHUV¶�XVH�RI�IRUFH�GXULQJ�WKH�LQLWLDO�DUUHVW�
ZDV� UHDVRQDEOH� XQGHU� WKH� FLUFXPVWDQFHV����� ,W� LV� QR� VXUSULVH� WKDW� -XGJH�
&RSHQKDYHU�FDPH�WR�WKLV�FRQFOXVLRQ��0RUHRYHU��WKLV�XVH�RI�IRUFH�E\�WKH�RIILFHUV�
�
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LV�QRW�WKH�VRUW�RI�FLUFXPVWDQFHV�FRQVLGHUHG�E\�WKLV�1RWH��5DWKHU��WKH�QH[W�XVH�RI�
IRUFH�FRQVLGHUHG�E\�-XGJH�&RSHQKDYHU²WKH�RIILFHUV¶�XVH�RI�IRUFH�VXEVHTXHQW�WR�
5XQ\RQ¶V�DUUHVW�EXW�EHIRUH�DQ\�MXGLFLDO�GHWHUPLQDWLRQ�RI�SUREDEOH�FDXVH²LV�WKH�
SUHFLVH�VHW�RI�FLUFXPVWDQFHV�DGGUHVVHG�LQ�WKLV�1RWH��

��� ([FHVVLYH�)RUFH�6XEVHTXHQW�WR�5XQ\RQ¶V�$UUHVW�

,URQLFDOO\�� -XGJH� &RSHQKDYHU� GLVPLVVHG� WKH� RIILFHUV¶� PRWLRQ� IRU�
VXPPDU\� MXGJPHQW� UHJDUGLQJ� 5XQ\RQ¶V� DOOHJDWLRQV� RI� H[FHVVLYH� IRUFH�
VXEVHTXHQW�WR�KLV�DUUHVW�LQVRIDU�DV�WKH\�³LQFRUUHFWO\�������DVVXPH>G@�WKDW�WKH�)RXUWK�
$PHQGPHQW� JRYHUQ>HG@� >5XQ\RQ¶V@� DOOHJDWLRQV� WKDW� >'HSXW\@� 0LOOHU� DQG�
>6HUJHDQW@�6PLWK�SK\VLFDOO\�DEXVHG�KLP�LQ�WKH�VWDLUZHOO���������VXEVHTXHQW�WR�KLV�
DUUHVW�´���� 7KXV�� EHFDXVH� WKH� RIILFHUV� IDLOHG� WR� HVWDEOLVK� WKHLU� HQWLWOHPHQW� WR�
MXGJPHQW�DV�D�PDWWHU�RI�ODZ��-XGJH�&RSHQKDYHU�GHQLHG�WKHLU�PRWLRQ�IRU�VXPPDU\�
MXGJPHQW� ³ZLWK� UHVSHFW� WR� WKH� FODLPV� FRQFHUQLQJ� DQ\� DEXVH� VXIIHUHG� E\�
>5XQ\RQ@��ZKLOH�LQ�FXVWRG\��LQ�WKH�VWDLUZHOO�´����

1HYHUWKHOHVV��IRU�WKH�SXUSRVHV�RI�WKLV�1RWH��WKH�VHFWLRQV�WKDW�IROORZ�ZLOO�
FRQVLGHU� 5XQ\RQ¶V� FDVH� KDG� WKH� RIILFHUV� FRUUHFWO\� DVVHUWHG� D� )RXUWHHQWK�
$PHQGPHQW�GHIHQVH��,Q�KLV�RSLQLRQ��-XGJH�&RSHQKDYHU�LGHQWLILHV�WKH�)RXUWHHQWK�
$PHQGPHQW�DV�JRYHUQLQJ�D�SUHWULDO�GHWDLQHH¶V�FODLP�RI�H[FHVVLYH�IRUFH�����+H�
IXUWKHU� LGHQWLILHV� WKDW� LQ� DQDO\]LQJ� )RXUWHHQWK� $PHQGPHQW� H[FHVVLYH�IRUFH�
FODLPV��WKH�FRXUW�PXVW�FRQVLGHU�WKH�Johnson v. Glick�IDFWRUV�GLVFXVVHG�DERYH�����
7KHVH� IDFWRUV� LQFOXGH� ���� ³WKH� QHHG� IRU� WKH� DSSOLFDWLRQ� RI� IRUFH�´� ���� ³WKH�
UHODWLRQVKLS�EHWZHHQ�WKH�QHHG�DQG�WKH�DPRXQW�RI�IRUFH�XVHG�´�����³WKH�H[WHQW�RI�
WKH�LQMXU\�LQIOLFWHG�´�DQG�����³ZKHWKHU�WKH�IRUFH�ZDV�DSSOLHG�LQ�D�JRRG�IDLWK�HIIRUW�
WR�PDLQWDLQ� DQG� UHVWRUH�GLVFLSOLQH�RU�PDOLFLRXVO\� DQG� VDGLVWLFDOO\� IRU� WKH�YHU\�
SXUSRVH�RI�FDXVLQJ�KDUP�´����(DFK�IDFWRU�ZLOO�EH�FRQVLGHUHG�LQ�WXUQ��

i. The Need for the Application of Force 

1RWZLWKVWDQGLQJ�WKH�IDFW�WKDW�5XQ\RQ�ZDV�DUUHVWHG�IRU�EDWWHULQJ�D�SROLFH�
RIILFHU²D� FULPH� RI� SK\VLFDO� YLROHQFH²LW� LV� TXHVWLRQDEOH� ZKHWKHU� 6HUJHDQW�
6PLWK� DQG� 'HSXW\� 0LOOHU� QHHGHG� WR� DSSO\� IRUFH� WR� 5XQ\RQ� LQ� WKH� VWDLUZHOO��
0RUHRYHU��WKH�IDFWV�DOOHJHG�E\�WKH�RIILFHUV�GLG�QRW�VWDWH�ZKHWKHU�RU�QRW�5XQ\RQ�
ZDV�UHVLVWLQJ�DQ\�LQVWUXFWLRQV�E\�WKH�RIILFHUV�RU�ZDV�RWKHUZLVH�EHLQJ�GLVREHGLHQW�
LQ�WKH�VWDLUZHOO��+RZHYHU��WKH�RIILFHUV�GLG�DOOHJH�WKDW�WKH\�GLG�QRW�H[HUFLVH�DQ\�
XVH� RI� IRUFH� DJDLQVW� 5XQ\RQ� LQ� WKH� VWDLUZHOO�� ZKHUHDV� 5XQ\RQ� DOOHJHG� WKDW�

�
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6HUJHDQW� 6PLWK� DQG� 'HSXW\� 0LOOHU� NLFNHG�� SXVKHG�� DQG� VKRYHG� KLP� LQ� WKH�
VWDLUZHOO����� $V� VXFK�� LW� LV� TXHVWLRQDEOH� ZKHWKHU� 6HUJHDQW� 6PLWK� DQG� 'HSXW\�
0LOOHU�QHHGHG�WR�XVH�IRUFH�DQG�ZKHWKHU�WKH\�DFWXDOO\�XVHG�DQ\�DPRXQW�RI�IRUFH�
DJDLQVW�5XQ\RQ��

ii. The Relationship Between the Need and the Amount of 
Force Used 

$V� QRWHG� DERYH�� LW� LV� XQFOHDU� IURP� WKH� IDFWV� DOOHJHG� E\� HLWKHU� SDUW\�
ZKHWKHU� 6HUJHDQW� 6PLWK� DQG� 'HSXW\�0LOOHU� QHHGHG� WR� H[HUFLVH� IRUFH� DJDLQVW�
5XQ\RQ��0RUHRYHU��WKH�SDUWLHV¶�IDFWXDO�DOOHJDWLRQV�GLIIHU�DV�WR�ZKHWKHU�6HUJHDQW�
6PLWK�DQG�'HSXW\�0LOOHU�DFWXDOO\�DSSOLHG�IRUFH�WR�5XQ\RQ�LQ�WKH�VWDLUZHOO��2Q�
WKH� RQH� KDQG�� LI� WKH� RIILFHUV� XVHG� DQ� H[RUELWDQW� DPRXQW� RI� IRUFH� WR� UHVWUDLQ�
5XQ\RQ�ZLWKRXW�DQ\�QHHG�WR�H[HUFLVH�VXFK�IRUFH��RQH�FRXOG�FHUWDLQO\�DVVXPH�WKDW�
WKLV�IDFWRU�ZRXOG�ZHLJK�KHDYLO\�LQ�5XQ\RQ¶V�IDYRU��2Q�WKH�RWKHU�KDQG��LI�5XQ\RQ�
ZHUH� WR�KDYH�FRQWLQXHG�KLV�SULRU�DQWLFV��ZKLFK�XOWLPDWHO\� OHG� WR�KLV�DUUHVW� IRU�
EDWWHULQJ�D�SROLFH�RIILFHU��DQG�WKH�RIILFHUV�DSSOLHG�D�OHYHO�RI�IRUFH�FRQVLVWHQW�ZLWK�
5XQ\RQ¶V�YHUVLRQ�RI�WKH�IDFWV��RQH�FRXOG�FHUWDLQO\�DVVXPH�WKDW�WKLV�IDFWRU�ZRXOG�
ZHLJK� LQ� WKH� RIILFHUV¶� IDYRU�� 1RQHWKHOHVV�� EHFDXVH� WKH� DOOHJHG� FLUFXPVWDQFHV�
ZHUH� LQFRQVLVWHQW� EHWZHHQ� WKH� SDUWLHV�� LW� LV� TXHVWLRQDEOH� ZKHWKHU� WKLV� IDFWRU�
ZRXOG�ZHLJK�KHDYLO\�IRU�5XQ\RQ�RU�WKH�RIILFHUV��

iii. The Extent of the Injury Inflicted 

-XGJH�&RSHQKDYHU¶V� RSLQLRQ�GRHV� QRW� RXWOLQH� WKH� LQMXULHV� VXIIHUHG�E\�
5XQ\RQ� DV� D� UHVXOW� RI� WKH� RIILFHUV¶� DOOHJHG� XVH� RI� IRUFH� LQ� WKH� VWDLUZHOO��
1RQHWKHOHVV��LQ�WKH�Johnson v. Glick�RSLQLRQ��WKH�6HFRQG�&LUFXLW�QRWHG�WKDW�³>Q@RW�
HYHU\�SXVK�RU� VKRYH�� HYHQ� LI� LW�PD\� ODWHU� VHHP�XQQHFHVVDU\� LQ� WKH�SHDFH�RI� D�
MXGJH¶V� FKDPEHUV�� YLRODWHV� D� SULVRQHU¶V� FRQVWLWXWLRQDO� ULJKWV�´���� 7KXV�� LI� WKH�
LQMXULHV� VXIIHUHG� E\�5XQ\RQ�ZHUH� UDWKHU�PLQLPDO�� LW� LV� XQOLNHO\� WKDW� 6HUJHDQW�
6PLWK� DQG� 'HSXW\� 0LOOHU� YLRODWHG� KLV� )RXUWHHQWK� $PHQGPHQW� FRQVWLWXWLRQDO�
ULJKWV��2Q�WKH�RWKHU�KDQG��LI�5XQ\RQ�VXIIHUHG�VLJQLILFDQW�LQMXULHV�DV�D�UHVXOW�RI�
6HUJHDQW�6PLWK¶V�DQG�'HSXW\�0LOOHU¶V�DOOHJHG�XVH�RI�IRUFH��5XQ\RQ�PD\�KDYH�D�
EHWWHU�FKDQFH�RI�VKRZLQJ�D�FRQVWLWXWLRQDO�YLRODWLRQ�XQGHU�WKH�'XH�3URFHVV�&ODXVH�
RI�WKH�)RXUWHHQWK�$PHQGPHQW²HVSHFLDOO\�JLYHQ�5XQ\RQ¶V�GLPLQLVKHG�SK\VLFDO�
FDSDFLW\�� 6WLOO�� LW� LV� XQFOHDU� IURP� WKH� IDFWV� DOOHJHG� ZKHWKHU� 5XQ\RQ� VXIIHUHG�
LQMXULHV�DV�D�UHVXOW�RI�6HUJHDQW�6PLWK¶V�DQG�'HSXW\�0LOOHU¶V�DOOHJHG�XVH�RI�IRUFH��
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iv. Whether the Force Was Applied in a Good Faith Effort 
To Maintain and Restore Discipline or Maliciously and 
Sadistically for the Very Purpose of Causing Harm 

,Q�5XQ\RQ¶V�FDVH��-XGJH�&RSHQKDYHU�QRWHV�WKDW�WKH�RIILFHUV¶�XVH�RI�IRUFH�
EHIRUH� 5XQ\RQ¶V� DUUHVW� ZDV� UHDVRQDEOH� JLYHQ� WKH� FLUFXPVWDQFHV� RI� 5XQ\RQ¶V�
EHKDYLRU�����+RZHYHU�� LW� LV�QRW�FOHDU�ZKHWKHU�5XQ\RQ�SRVHG�WKH�VDPH�OHYHO�RI�
WKUHDW� WR� WKH� RIILFHUV� LQ� WKH� VWDLUZHOO�� )URP�5XQ\RQ¶V� SHUVSHFWLYH�� RQH� FRXOG�
FHUWDLQO\�GHGXFH�WKDW�WKH�RIILFHUV�ZRXOG�KDYH�QR�UHDVRQ�WR�³PDLQWDLQ�DQG�UHVWRUH�
GLVFLSOLQH´� ZLWK� UHJDUG� WR� 5XQ\RQ� LQ� WKH� VWDLUZHOO� LQVRIDU� DV� KH� SRVHG� QR�
LPPHGLDWH� WKUHDW� WR� WKH�RIILFHUV�����2Q� WKH�RWKHU�KDQG��JLYHQ�5XQ\RQ¶V� UHFHQW�
KLVWRU\�RI�EDWWHULQJ�RIILFHUV��RQH�FRXOG�FHUWDLQO\�FRQFOXGH�WKDW²LI�WKH�RIILFHUV�
LQGHHG�DSSOLHG� IRUFH� WR�5XQ\RQ� LQ� WKH�VWDLUZHOO²LW�ZDV�D�JRRG� IDLWK�HIIRUW� WR�
PDLQWDLQ� GLVFLSOLQH� LQ� WKH� VWDLUZHOO�� )XUWKHUPRUH�� QR� IDFWV� ZHUH� DOOHJHG� E\�
5XQ\RQ�LOOXVWUDWLQJ�DQ\�LOO�PRWLYH�RU�LOO�LQWHQW�RQ�WKH�SDUWV�RI�6HUJHDQW�6PLWK�DQG�
'HSXW\�0LOOHU��$FFRUGLQJO\��WKH�IRXUWK�DQG�ILQDO�IDFWRU�ZRXOG�OLNHO\�QRW�ZHLJK�
LQ�5XQ\RQ¶V�IDYRU��

%HFDXVH�QRQH�RI�WKH�Glick�IDFWRUV�DUH�OLNHO\�WR�ZHLJK�LQ�5XQ\RQ¶V�IDYRU��
D�)RXUWHHQWK�$PHQGPHQW�DQDO\VLV�RI�KLV�FDVH�ZRXOG�OLNHO\�UHVXOW�LQ�WKH�RIILFHUV�
EHLQJ�HQWLWOHG� WR�TXDOLILHG� LPPXQLW\��RU�� DW� WKH�YHU\� OHDVW�� VXPPDU\� MXGJPHQW�
EHIRUH�WULDO��

C. The Consequential Effect of Applying Both Constitutional Standards On 
Qualified Immunity 

$V�McMillen� DQG�Runyon� LOOXVWUDWH��ZKHWKHU� WKH�)RXUWK�RU�)RXUWHHQWK�
$PHQGPHQW� VWDQGDUGV� DSSO\� WR� D� JLYHQ� �� ����� H[FHVVLYH�IRUFH� FODLP� LV�
SRWHQWLDOO\�D�GLVSRVLWLYH�TXHVWLRQ�ZLWK�UHJDUG�WR�TXDOLILHG�LPPXQLW\��*LYHQ�WKH�
ILUVW� SURQJ� RI� D� TXDOLILHG� LPPXQLW\� DQDO\VLV²ZKHWKHU� WKH� RIILFHU� YLRODWHG� D�
SODLQWLII¶V�FRQVWLWXWLRQDO�ULJKW²WKH�DSSURSULDWH�FRQVWLWXWLRQDO�VWDQGDUG�LV�KLJKO\�
UHOHYDQW�� $V�ZDV� VHHQ� LQ�McMillen�� WKH� )RXUWK�$PHQGPHQW¶V� UHDVRQDEOHQHVV�
VWDQGDUG�SURYLGHG�D�PXFK�PRUH�SODLQWLII�IULHQGO\�VWDQGDUG�IRU�DVVHVVLQJ�ZKHWKHU�
WKH� /LQFROQ� 9LOODJH� LQWDNH� VWDII� YLRODWHG� *\QQ\D� 0F0LOOHQ¶V� FRQVWLWXWLRQDO�
ULJKWV��$OWKRXJK�-XGJH�-HQQLQJV�XOWLPDWHO\�FRQFOXGHG�WKDW�WKH�LQWDNH�VWDII�KDG�
QRW�YLRODWHG�D�³FOHDUO\�HVWDEOLVKHG´�FRQVWLWXWLRQDO�ULJKW��LW�ZDV�GHWHUPLQHG�WKDW�
WKH�LQWDNH�VWDII�GLG�YLRODWH�*\QQ\D�0F0LOOHQ¶V�)RXUWK�$PHQGPHQW�ULJKW�WR�EH�
IUHH�IURP�XQUHDVRQDEOH�VHL]XUH�ZKHQ�LW�UHPRYHG�WKH�PDWWUHVV�SDG�IURP�KHU�FHOO�����
2Q� WKH� RWKHU� KDQG�� LW� LV� XQOLNHO\� WKDW� D� FRXUW� ZRXOG� ILQG� WKH�0LQJR� &RXQW\�
GHSXWLHV¶� DFWLRQV� LQ� Runyon� WR� YLRODWH� D� SODLQWLII¶V� )RXUWHHQWK� $PHQGPHQW�
�
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����� �Id.�DW����
����� �0F0LOOHQ�Y��:LQGKDP��1R�������FY�������5*-�&+/�������:/����������:�'��.\��$XJ��
�����������

38

West Virginia Law Review, Vol. 123, Iss. 1 [2020], Art. 11

https://researchrepository.wvu.edu/wvlr/vol123/iss1/11



����@� UNCERTAIN IMMUNITY� ����

�
�

SURWHFWLRQV� XQGHU� WKH� 'XH� 3URFHVV� &ODXVH�� $V� VXFK�� D� TXDOLILHG� LPPXQLW\�
FKDOOHQJH� WR� 5XQ\RQ¶V� FODLPV� ZRXOG� OLNHO\� UHVXOW� LQ� GLVPLVVDO� RU� VXPPDU\�
MXGJPHQW�EHFDXVH�WKH�RIILFHUV¶�DFWLRQV�GLG�QRW�DPRXQW�WR�D�YLRODWLRQ�RI�WKH�'XH�
3URFHVV�&ODXVH�RI�WKH�)RXUWHHQWK�$PHQGPHQW��

9���7+(�)2857+�$0(1'0(17¶6�³2%-(&7,9(�5($621$%/(1(66´�67$1'$5'�
,6�7+(�$335235,$7(�67$1'$5'�72�$66(66�7+(�&2167,787,21$/�5,*+76�

$))25'('�72�3267�$55(67�'(7$,1((6�%()25(�$�-8',&,$/�'(7(50,1$7,21�
2)�352%$%/(�&$86(�+$6�2&&855('�

$V� QRWHG� DERYH�� LQ� WKH� FRQWH[W� RI� H[FHVVLYH�IRUFH� DFWLRQV�� WKH� LQLWLDO�
KXUGOH�WKDW�SODLQWLIIV�HQFRXQWHU�LV�TXDOLILHG�LPPXQLW\��8QGHU�WKH�QDUURZ�VHW�RI�
FLUFXPVWDQFHV�DGGUHVVHG�E\�WKLV�1RWH��WKLV�KXUGOH�UHTXLUHV�D�GHWHUPLQDWLRQ�RI�WKH�
SUHFLVH�FRQVWLWXWLRQDO�ULJKWV�DIIRUGHG�WR�LQGLYLGXDOV�DOOHJLQJ�H[FHVVLYH�IRUFH�DIWHU�
WKH�LQLWLDO�DFW�RI�DUUHVW�EXW�EHIRUH�D�MXGLFLDO�GHWHUPLQDWLRQ�RI�SUREDEOH�FDXVH�����
([FHVVLYH�IRUFH� SODLQWLIIV� PXVW� WKHQ� HVWDEOLVK� WKDW� WKH� FRQVWLWXWLRQDO� ULJKW�
YLRODWHG�E\� WKH� ODZ�HQIRUFHPHQW� RIILFHU�ZDV� ³FOHDUO\� HVWDEOLVKHG´� VXFK� WKDW� D�
UHDVRQDEOH�RIILFHU�PXVW�KDYH�NQRZQ�WKDW�WKH�XVH�RI�VXFK�IRUFH�ZDV�REMHFWLYHO\�
XQUHDVRQDEOH�����&OHDUO\��WKH�VSOLW�DPRQJ�WKH�ORZHU�IHGHUDO�FRXUWV�LV�HVSHFLDOO\�
SUREOHPDWLF�ZLWK�UHJDUG�WR�TXDOLILHG�LPPXQLW\�EHFDXVH�WKHUH�LV�QR�FRQVHQVXV�DV�
WR�WKH�FRQVWLWXWLRQDO�ULJKWV�DIIRUGHG�WR�VXFK�H[FHVVLYH�IRUFH�SODLQWLIIV��

,ODQ�:XUPDQ�SURSRVHV�WKDW�³>W@KH�OHYHO�RI�JHQHUDOLW\�DW�ZKLFK�WKH�FRXUWV�
DSSO\� WKH� >FOHDUO\� HVWDEOLVKHG� ULJKWV@� SURQJ� LV� FUXFLDO�´���� +H� LOOXVWUDWHV� WKDW�
DOWKRXJK� LW� LV� FHUWDLQO\� ³FOHDUO\� HVWDEOLVKHG� WKDW� H[FHVVLYH� IRUFH� LV�
XQFRQVWLWXWLRQDO��WKH�UHTXLVLWH�LQTXLU\�IRU�TXDOLILHG�LPPXQLW\�SXUSRVHV�LV�PRUH�
VSHFLILF��³>:@DV�WKH�SDUWLFXODU�XVH�RI�IRUFH�LQ�WKHVH�SDUWLFXODU�FLUFXPVWDQFHV�VR�
FOHDUO\�XQFRQVWLWXWLRQDO�DV�WR�YLRODWH�FOHDUO\�HVWDEOLVKHG�ODZ"´����:XUPDQ�JRHV�
RQ�WR�SUHVHQW�WKUHH�SUREOHPV�UHVXOWLQJ�IURP�WKH�TXDOLILHG�LPPXQLW\�GRFWULQH������
WKDW�TXDOLILHG�LPPXQLW\�LQ�H[FHVVLYH�IRUFH�FDVHV�KDV�FUHDWHG�D�³FRPSOHWH�PHVV´�

�

����� �-XULVGLFWLRQV�DSSO\LQJ�WKH�)RXUWK�$PHQGPHQW¶V�³REMHFWLYH�UHDVRQDEOHQHVV´�VWDQGDUG�PXVW�
ILUVW� GHWHUPLQH� ZKHWKHU� WKH� IRUFH� XVHG� E\� WKH� ODZ� HQIRUFHPHQW� RIILFHU� ZDV� REMHFWLYHO\�
XQUHDVRQDEOH��See�7DKLU�'XFNHWW��Unreasonably Immune: Rethinking Qualified Immunity in Fourth 
Amendment Excessive Force Cases�����$0��&5,0��/��5(9�������������������-XULVGLFWLRQV�DSSO\LQJ�
WKH�)RXUWHHQWK�$PHQGPHQW¶V�³VKRFN�WKH�FRQVFLHQFH´�VWDQGDUG�PXVW�ILUVW�GHWHUPLQH�ZKHWKHU� WKH�
IRUFH�XVHG�E\�WKH�ODZ�HQIRUFHPHQW�RIILFHU�ZDV�VR�HJUHJLRXV�WKDW�LW�ZRXOG�³VKRFN�WKH�FRQVFLHQFH�´�
See�&RXQW\�RI�6DFUDPHQWR�Y��/HZLV������8�6�������������������
����� �'XFNHWW��supra�QRWH������
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����� �Id.�

39

Barton: Uncertain Immunity: Assessing Qualified Immunity in the Context o

Disseminated by The Research Repository @ WVU, 2020



���� WEST VIRGINIA LAW REVIEW� >9RO������

DPRQJ�IHGHUDO�FLUFXLWV���������WKDW�SODLQWLIIV�UDUHO\�JHW�UHFRYHU\�LQ�VXFK�FDVHV�����
DQG� ���� WKDW� WKH� PL[HG� UHVXOWV� DUH� ³KDUGO\� UHTXLUHG� E\� WKH� FRPPRQ� ODZ� RU�
SULQFLSOHV�RI�VWDWXWRU\�RU�FRQVWLWXWLRQDO�LQWHUSUHWDWLRQ�´����

&HUWDLQO\�� WKH� VSOLW� LQ� DXWKRULW\� DPRQJ� WKH� FLUFXLWV� KDV� FRQWULEXWHG�
VLJQLILFDQWO\�WR�FRQIXVLRQ�LQ�GHWHUPLQLQJ�ZKHWKHU�D�SDUWLFXODU�XVH�RI�IRUFH�IDOOLQJ�
XQGHU�WKH�SDUWLFXODU�FLUFXPVWDQFHV�SURSRVHG�E\�WKLV�1RWH�DPRXQWV�WR�D�YLRODWLRQ�
RI�FOHDUO\�HVWDEOLVKHG�ODZ��$V�VXFK��PDQ\�H[FHVVLYH�IRUFH�SODLQWLIIV�H[SHULHQFH�
PDQ\�RI�WKH�SUREOHPV�SUHVHQWHG�E\�:XUPDQ��VXFK�DV�UDUH�UHFRYHU\�LQ�WKHLU�FDVHV��
0RUHRYHU��VXFK�H[FHVVLYH�IRUFH�SODLQWLIIV�VWUXJJOH�WR�KDYH�WKH�PHULWV�RI�WKH�FDVHV�
KHDUG�GXH� WR� WKH� VSOLW� RI� DXWKRULW\�� 6SHFLILFDOO\�� WKLV� VHW� RI� FLUFXPVWDQFHV� KDV�
FDXVHG�WKH�HPHUJHQFH�RI�D�³WHPSRUDO�JDS�´�ZKLFK�KDV�OHIW�WKH�FRQVWLWXWLRQDO�ULJKWV�
RI�DQ�DUUHVWHH�XQFHUWDLQ�����,Q�WKH�FRQWH[W�RI�TXDOLILHG�LPPXQLW\��WKLV�LV�HVSHFLDOO\�
SUREOHPDWLF�FRQVLGHULQJ�WKH�UHTXLUHPHQW�WKDW�H[FHVVLYH�IRUFH�SODLQWLIIV�HVWDEOLVK�
WKDW�DQ�RIILFHU�KDV�YLRODWHG�D�³FOHDUO\�HVWDEOLVKHG´�FRQVWLWXWLRQDO�ULJKW��

6XEVHTXHQW�WR�WKH�&RXUW¶V�GHFLVLRQ�LQ�Kingsley��ORZHU�FRXUWV�VWLOO�PXVW�
GHWHUPLQH� WKH� DSSURSULDWH� FRQVWLWXWLRQDO� VWDQGDUG� WR� DVVHVV� H[FHVVLYH�IRUFH�
FODLPV�DULVLQJ�DIWHU�WKH�LQLWLDO�DFW�RI�DUUHVW�EXW�EHIRUH�D�MXGLFLDO�GHWHUPLQDWLRQ�RI�
SUREDEOH�FDXVH��,I�WKH�FODLP�DULVHV�GXULQJ�WKH�LQLWLDO�DFW�RI�DUUHVW��6XSUHPH�&RXUW�
MXULVSUXGHQFH�LQVWUXFWV�ORZHU�FRXUWV�WR�FRQVLGHU�WKH�H[FHVVLYH�IRUFH�FODLP�XQGHU�
WKH� JRYHUQDQFH� RI� WKH� )RXUWK� $PHQGPHQW¶V� UHDVRQDEOHQHVV� VWDQGDUG��
)XUWKHUPRUH��6XSUHPH�&RXUW�MXULVSUXGHQFH�LQVWUXFWV�ORZHU�FRXUWV�WR�DQDO\]H�DQ\�
FODLPV� RI� H[FHVVLYH� IRUFH� DULVLQJ� DIWHU� D� MXGLFLDO� GHWHUPLQDWLRQ� RI� SUREDEOH�
FDXVH²LQFOXGLQJ�FDVHV�RI�H[FHVVLYH�IRUFH�LQYROYLQJ�SUHWULDO�GHWDLQHHV�ZKR�ZHUH�
DUUHVWHG�VXEMHFW�WR�D�ODZIXO�DUUHVW�ZDUUDQW²XQGHU�WKH�)RXUWHHQWK�$PHQGPHQW¶V�
'XH�3URFHVV�&ODXVH��<HW��LW�LV�WKH�QDUURZ�VHW�RI�FLUFXPVWDQFHV�GLVFXVVHG�E\�WKLV�
1RWH�WKDW�UHPDLQV�XQUHVROYHG��$�OLQH�PXVW�EH�GUDZQ�IRU�H[FHVVLYH�IRUFH�FODLPV��
DQG�WKH�DSSURSULDWH�SRLQW�DW�ZKLFK�DQ�LQGLYLGXDO¶V�FRQVWLWXWLRQDO�SURWHFWLRQV�VKLIW�
IURP� WKH� )RXUWK� $PHQGPHQW� WR� WKH� )RXUWHHQWK� $PHQGPHQW� LV� D� MXGLFLDO�
GHWHUPLQDWLRQ�RI�SUREDEOH�FDXVH��

6XSUHPH�&RXUW�MXULVSUXGHQFH�ZLWK�UHJDUG�WR�)RXUWK�$PHQGPHQW�VHL]XUHV�
KDV� DOZD\V� IRFXVHG� RQ� ZKHWKHU� DQ� DUUHVWLQJ� RIILFHU� KDG� SUREDEOH� FDXVH� WR�
HIIHFWXDWH�WKH�DUUHVW��)RU�H[DPSOH��D�ZDUUDQWOHVV�DUUHVW�LV�DQ�XQUHDVRQDEOH�VHL]XUH�
RI� WKH�SHUVRQ�XQGHU� WKH�)RXUWK�$PHQGPHQW� LI� LW� LV�QRW� VXSSRUWHG�E\�SUREDEOH�

�

����� �Id.�DW����±����
����� �Id.�DW������
����� �Id.�
����� �6HH�'LDQD�(��&ROH��The Antithetical Definition of Personal Seizure: Filling the Supreme 
Court Gap in Analyzing Section 1983 Excessive-Force Claims Arising After Arrest and Before 
Pretrial Detention�� ��� &$7+��8��/��5(9�� ����� ���±��� ������� �LGHQWLI\LQJ� WKH� HPHUJHQFH� RI� D�
³WHPSRUDO�JDS´�ZKLFK�KDV�OHIW�WKH�FRQVWLWXWLRQDO�ULJKWV�RI�DQ�DUUHVWHH�XQFHUWDLQ��DQG�DFFUHGLWLQJ�WKLV�
JDS�WR�WKH�6XSUHPH�&RXUW¶V�IDLOXUH�WR�GHILQH�ZKHQ�D�)RXUWK�$PHQGPHQW�VHL]XUH�HQGV���)LOOLQJ�LQ�
WKLV�³JDS´�ZRXOG�³DOORZ�FRXUWV��SODLQWLIIV��DQG�ODZ�HQIRUFHPHQW�WR�NQRZ�ZKLFK�FRQVWLWXWLRQDO�ULJKWV�
DWWDFK�DW�DQ\�JLYHQ�WLPH�GXULQJ�WKH�DUUHVWHH¶V�WLPH�LQ�FXVWRG\�´�Id.�DW������
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FDXVH�����QRWZLWKVWDQGLQJ�VRPH�H[FHSWLRQV�WR�WKH�SUREDEOH�FDXVH�UHTXLUHPHQW�����
+RZHYHU�� HYHQ� LI� DQ� RIILFHU� PD\� DUUHVW� DQ� LQGLYLGXDO� ZLWKRXW� D� ZDUUDQW�� WKH�
RIILFHU�VWLOO�PXVW�SURPSWO\�VHFXUH�D�MXGLFLDO�GHWHUPLQDWLRQ�RI�SUREDEOH�FDXVH�����
0RUHRYHU�� PDJLVWUDWH� MXGJHV� LVVXLQJ� ZDUUDQWV� IRU� DQ� LQGLYLGXDO¶V� DUUHVW� PXVW�
PDNH�WKH�GHWHUPLQDWLRQ�DV�WR�ZKHWKHU�WKH�DUUHVWLQJ�RIILFHUV�KDYH�SUREDEOH�FDXVH�
WR�HIIHFWXDWH�WKH�DUUHVW��,W�LV�RQO\�ZKHQ�SUREDEOH�FDXVH�KDV�EHHQ�HVWDEOLVKHG�WKDW�
DQ� DUUHVW� KDV� EHHQ� FRPSOHWHG� IRU� ODZ� HQIRUFHPHQW� SXUSRVHV�� :LWKRXW� WKLV�
GHWHUPLQDWLRQ�� WKH� DUUHVW� PD\� EH� KHOG� XQODZIXO�� DQG� LQGLYLGXDOV� VXEMHFW� WR�
XQODZIXO�DUUHVWV�PD\�EH�HQWLWOHG�WR�UHPHGLHV��

$V�(DPRQQ�2¶+DJDQ�QRWHV��SODFLQJ� WKH�GLYLGLQJ� OLQH�EHWZHHQ�)RXUWK�
$PHQGPHQW� SURWHFWLRQ� DQG� )RXUWHHQWK� $PHQGPHQW� SURWHFWLRQ� DW� WKH� MXGLFLDO�
GHWHUPLQDWLRQ�RI�SUREDEOH�FDXVH�LV�DSSURSULDWH�IRU�VHYHUDO�UHDVRQV��)LUVW��SODFLQJ�
WKH� GLYLGLQJ� OLQH� DW� WKH� SUREDEOH� FDXVH� KHDULQJ� LV� ³QHLWKHU� IRUWXLWRXV� QRU�
DUELWUDU\�´���� 5DWKHU�� LW� LV� D� FOHDU� SRLQW� DORQJ� WKH� ³FXVWRGLDO� FRQWLQXXP´� WKDW�
ZRXOG�QRW�RQO\�SURYLGH�D�EULJKW�OLQH�UXOH�FODULI\LQJ�WKH�FRQVWLWXWLRQDO�ULJKWV�RI�
LQGLYLGXDOV�ILQGLQJ�WKHPVHOYHV� LQ� WKLV�SDUWLFXODU�FXVWRGLDO�VLWXDWLRQ��EXW�ZRXOG�
DOVR�SURYLGH�D� UXOH� WKDW� LV� FRQVLVWHQW�ZLWK�)RXUWK�DQG�)RXUWHHQWK�$PHQGPHQW�
MXULVSUXGHQFH��6HFRQG��SODFLQJ� WKH�GLYLGLQJ� OLQH�DW� WKH�SUREDEOH�FDXVH�KHDULQJ�
SURYLGHV�D�EULJKW�OLQH�UXOH�WR�EH�DSSOLHG�LQ�WKLV�)RXUWK�$PHQGPHQW�FRQWH[W²D�
QHHG�DUWLFXODWHG�E\�WKH�6XSUHPH�&RXUW�����%ULJKW�OLQH�UXOHV�VXFK�DV�WKLV�DUH�QRW�
RQO\�IDYRUDEOH�IRU�MXULVWV�QDYLJDWLQJ�6HFWLRQ������H[FHVVLYH�IRUFH�FODLPV��EXW�DUH�
DOVR�IDYRUDEOH�IRU�OLWLJDQWV��7KHUH�ZLOO�FHUWDLQO\�EH�PXFK�YDULDWLRQ�LQ�GHWHUPLQLQJ�
ZKHWKHU� D� SDUWLFXODU� VHW� RI� FLUFXPVWDQFHV� JLYHV� ULVH� WR� D� )RXUWK� $PHQGPHQW�
YLRODWLRQ�� %XW�� D� EULJKW�OLQH� UXOH� HVWDEOLVKLQJ� WKH� WLPHOLQH� GXULQJ� ZKLFK� DQ�
DUUHVWHH¶V� ULJKWV�DUH�JRYHUQHG�E\� WKH�)RXUWK�$PHQGPHQW�ZLOO�KHOS� IDFLOLWDWH�D�
FRQVLVWHQW� GHYHORSPHQW� RI� )RXUWK�$PHQGPHQW� MXULVSUXGHQFH� WR� EH� DSSOLHG� WR�
WKHVH�SDUWLFXODU�H[FHVVLYH� IRUFH�FODLPV��7KLUG��SODFLQJ� WKH�GLYLGLQJ� OLQH�DW� WKH�

�

����� �See�.DW]�Y��8QLWHG�6WDWHV������8�6�������������������QRWLQJ�WKDW�WKH�)RXUWK�$PHQGPHQW�
LPSRVHV�D�SUHVXPSWLYH�ZDUUDQW�UHTXLUHPHQW�IRU�VHDUFKHV�DQG�VHL]XUHV���-RKQVRQ�Y��8QLWHG�6WDWHV��
����8�6��������±�����������QRWLQJ�WKDW�WKH�)RXUWK�$PHQGPHQW�UHTXLUHV�D�ZDUUDQW�IRU�D�VHDUFK�RU�
VHL]XUH�XQOHVV�D�SUHH[LVWLQJ�H[FHSWLRQ�DSSOLHV���
����� �7KHVH� H[FHSWLRQV� LQFOXGH� LQYHVWLJDWRU\� GHWHQWLRQV�� VRPH� ZDUUDQWOHVV� DUUHVWV�� VHDUFKHV�
LQFLGHQW�WR�D�YDOLG�DUUHVW��VHL]XUHV�RI�LWHPV�LQ�SODLQ�YLHZ��VHDUFKHV�DQG�VHL]XUHV�MXVWLILHG�E\�H[LJHQW�
FLUFXPVWDQFHV��FRQVHQW�VHDUFKHV��VHDUFKHV�RI�YHKLFOHV��VHDUFKHV�RI�FRQWDLQHUV��LQYHQWRU\�VHDUFKHV��
ERUGHU�VHDUFKHV��VHDUFKHV�DW�VHD��DGPLQLVWUDWLYH�VHDUFKHV��DQG�VHDUFKHV�LQ�ZKLFK�WKH�VSHFLDO�QHHGV�
RI�ODZ�HQIRUFHPHQW�PDNH�WKH�SUREDEOH�FDXVH�DQG�ZDUUDQW�UHTXLUHPHQWV�LPSUDFWLFDEOH��
����� �*HRUJHWRZQ�8QLY�� /��&WU���Warrantless Searches and Seizures�� ���*(2��/�-��$11��5(9��
&5,0��352&��������±�����������
����� �2¶+DJDQ��supra�QRWH�����DW�������
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SUREDEOH� FDXVH� KHDULQJ� GHPRQVWUDWHV� ³LQVWLWXWLRQDO� SUDFWLFDOLW\�´���� )RXUWK��
SODFLQJ�WKH�GLYLGLQJ�OLQH�DW�WKH�SUREDEOH�FDXVH�KHDULQJ�³PDNHV�DGGLWLRQDO�XVH�RI�
DQ�HVWDEOLVKHG�SURFHGXUH�´����)LQDOO\��SODFLQJ�WKH�GLYLGLQJ�OLQH�DW� WKH�SUREDEOH�
FDXVH�KHDULQJ�³SURYLGHV�D�ORJLFDO�SRLQW�DW�ZKLFK�WR�WHUPLQDWH�)RXUWK�$PHQGPHQW�
SURWHFWLRQV�DQG�LPSRVH�D�PRUH�GHPDQGLQJ�EXUGHQ�RI�SURRI�XQGHU�WKH�)RXUWHHQWK�
$PHQGPHQW�´����

,Q�DGGLWLRQ�WR�WKH�DUJXPHQWV�PDGH�E\�2¶+DJDQ�LQ�VXSSRUW�RI�SODFLQJ�WKH�
GLYLGLQJ� OLQH� EHWZHHQ� )RXUWK� $PHQGPHQW� SURWHFWLRQ� DQG� )RXUWHHQWK�
$PHQGPHQW�SURWHFWLRQ�DW�WKH�MXGLFLDO�GHWHUPLQDWLRQ�RI�SUREDEOH�FDXVH��SODFLQJ�
WKH� GLYLGLQJ� OLQH� DW� WKLV� SRLQW� LV� DOVR� DSSURSULDWH� LQ� WKH� FRQWH[W� RI� TXDOLILHG�
LPPXQLW\��)LUVW��DQG�PRVW�LPSRUWDQWO\��WKH�³FOHDUO\�HVWDEOLVKHG�ODZ´�SURQJ�RI�WKH�
TXDOLILHG�LPPXQLW\�DQDO\VLV�LV�LPSDFWHG�E\�WKH�GLVSDULW\�LQ�DXWKRULW\�JRYHUQLQJ�
H[FHVVLYH�IRUFH�FODLPV��3ODFLQJ�WKH�GLYLGLQJ�OLQH�DW�WKH�SUREDEOH�FDXVH�KHDULQJ�
ZLOO�DOORZ�IRU�)RXUWK�$PHQGPHQW�MXULVSUXGHQFH�XQGHU�WKH�QDUURZ�FLUFXPVWDQFHV�
GLVFXVVHG�LQ�WKLV�1RWH�WR�IXOO\�GHYHORS�VXFK�WKDW�RIILFHUV�DUH�SXW�RQ�QRWLFH�DV�WR�
ZKDW�LV�DFFHSWDEOH�ODZ�HQIRUFHPHQW�SUDFWLFH��DQG�H[FHVVLYH�IRUFH�SODLQWLIIV�ZLOO��
DW�WKH�YHU\�OHDVW��EH�DEOH�WR�KDYH�WKH�PHULWV�RI�WKHLU�H[FHVVLYH�IRUFH�FDVHV�KHDUG��
6HFRQG�� HYHQ� LI� SROLFH� FRQGXFW� PD\� QRW� UHVXOW� LQ� WKH� YLRODWLRQ� RI� D� ³FOHDUO\�
HVWDEOLVKHG´�ODZ��DW�WKH�YHU\�OHDVW��ORZHU�FRXUWV�VKRXOG�EH�DEOH�WR�HVWDEOLVK�WKDW�
FHUWDLQ� XVHV� RI� IRUFH� E\� ODZ� HQIRUFHPHQW� YLRODWH� DQ� LQGLYLGXDO¶V� )RXUWK�
$PHQGPHQW� ULJKWV�� 7KLV�� WRR�� VKRXOG� UHVXOW� LQ� WKH� GHYHORSPHQW� RI� )RXUWK�
$PHQGPHQW�MXULVSUXGHQFH�LQ�WKH�ORZHU�FRXUWV��)LQDOO\��SODFLQJ�WKH�GLYLGLQJ�OLQH�
DW�WKH�SUREDEOH�FDXVH�KHDULQJ�ZLOO�UHVXOW�LQ�SROLFH�GHSDUWPHQWV�DFURVV�WKH�FRXQWU\�
KDYLQJ� D� SDUWLFXODU� SRLQW� LQ� WKH� ODZ� HQIRUFHPHQW� FRQWLQXXP� WR� DVVHVV� WKH�
FRQVWLWXWLRQDOLW\� RI� WKHLU� DFWLRQV�� 7UDQVSDUHQF\� EHWZHHQ� ODZ� HQIRUFHPHQW� DQG�
FLWL]HQV� LV� FUXFLDO� WR� WKH� DGYDQFHPHQW� RI� ODZ� HQIRUFHPHQW� UHODWLRQV��$V� VXFK��
HVWDEOLVKLQJ�WKH�)RXUWK�$PHQGPHQW¶V�REMHFWLYH�UHDVRQDEOHQHVV�VWDQGDUG�DV�WKH�
H[FOXVLYH�VWDQGDUG�JRYHUQLQJ�H[FHVVLYH�IRUFH�FODLPV�DULVLQJ�DIWHU�WKH�LQLWLDO�DFW�
RI�DUUHVW�EXW�EHIRUH�D�MXGLFLDO�GHWHUPLQDWLRQ�RI�SUREDEOH�FDXVH��LV�RQH�FULWLFDO�VWHS�
WRZDUGV�UHSDLULQJ�ODZ�HQIRUFHPHQW�UHODWLRQV�EHWZHHQ�SROLFH�RIILFHUV�DQG�FLWL]HQV��

9,���&21&/86,21�

7KH�FLUFXLW�VSOLW�ZLWK�UHJDUGV�WR�WKH�DSSURSULDWH�FRQVWLWXWLRQDO�VWDQGDUG�
WR�DQDO\]H�H[FHVVLYH�IRUFH�FODLPV�DULVLQJ�DIWHU�WKH�LQLWLDO�DFW�RI�DUUHVW�EXW�EHIRUH�
D� MXGLFLDO�GHWHUPLQDWLRQ�RI�SUREDEOH�FDXVH�KDV� OHIW� WKH�FRQVWLWXWLRQDO� ULJKWV�RI�
VRPH� H[FHVVLYH�IRUFH�SODLQWLIIV� XQFHUWDLQ�� 0RUHRYHU�� LW� KDV� OHIW� ORZHU� FRXUWV�
DQDO\]LQJ� TXDOLILHG� LPPXQLW\� GHIHQVHV� LQ� GLVDUUD\�� DV� WKH� ULJKWV� RI� VXFK�
LQGLYLGXDOV� DUH� QRW� ³FOHDUO\� HVWDEOLVKHG�´� $OWKRXJK� VRPH� OHJDO� FRPPHQWDWRUV�
KROG� WKH� EHOLHI� WKDW� WKH� 6XSUHPH� &RXUW� VROYHG� WKLV� LVVXH� LQ� Kingsley v. 
�

����� �Id.�
����� �Id.�
����� �Id.�DW�������
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Hendrickson�� WKH� ORZHU� FRXUWV� DUH� XQFRQYLQFHG�� $V� VXFK�� XQWLO� WKH� 6XSUHPH�
&RXUW�DUWLFXODWHV�WKH�DSSURSULDWH�VWDQGDUG�IRU�DVVHVVLQJ�VXFK�FODLPV��ORZHU�FRXUWV�
VKRXOG� FRQVLGHU� GUDZLQJ� WKH� GLYLGLQJ� OLQH� DW� WKH� SUREDEOH� FDXVH� KHDULQJ��
,QGLYLGXDOV�DOOHJLQJ�H[FHVVLYH� IRUFH�DIWHU� WKH� LQLWLDO�DFW�RI�DUUHVW��EXW�EHIRUH�D�
MXGLFLDO�GHWHUPLQDWLRQ�RI�SUREDEOH�FDXVH��VKRXOG�KDYH�WKH�PHULWV�RI�WKHLU�FODLPV�
DVVHVVHG� XQGHU� WKH� )RXUWK� $PHQGPHQW¶V� REMHFWLYH� UHDVRQDEOHQHVV� VWDQGDUG��
$IWHU�D�MXGLFLDO�GHWHUPLQDWLRQ�RI�SUREDEOH�FDXVH²ZKHWKHU�LQ�WKH�IRUP�RI�D�ODZIXO�
ZDUUDQW�RU� WKH�IRUP�RI�DQ�DUUDLJQPHQW�RU�RWKHU�SRVW�DUUHVW�KHDULQJ²FODLPV�RI�
H[FHVVLYH�IRUFH�VKRXOG�EH�JRYHUQHG�E\�WKH�)RXUWHHQWK�$PHQGPHQW��

J. Tyler Barton�

�

� �-�'��&DQGLGDWH��:HVW�9LUJLQLD�8QLYHUVLW\�&ROOHJH�RI�/DZ��������%�6��LQ�$JULFXOWXUDO�DQG�
0HGLFDO�%LRWHFKQRORJ\��8QLYHUVLW\�RI�.HQWXFN\��������6HQLRU�(GLWRU��9ROXPH�����RI� WKH�West 
Virginia Law Review��7KH�$XWKRU�ZRXOG�OLNH�WR�WKDQN�KLV�SHHUV�RQ�WKH�:HVW�9LUJLQLD�/DZ�5HYLHZ�
IRU�WKHLU�KDUG�ZRUN�DQG�GHGLFDWLRQ�WR�WKH�MRXUQDO��7KH�$XWKRU�ZRXOG�DOVR�OLNH�WR�WKDQN�3URIHVVRU�
DQG�,QWHULP�'HDQ�-RKQ�7D\ORU�DQG�3URIHVVRU�5REHUW�%DVWUHVV�IRU�WKHLU�JXLGDQFH�LQ�SURGXFLQJ�WKLV�
1RWH��/DVWO\��WKH�$XWKRU�LV�SDUWLFXODUO\�JUDWHIXO�IRU�KLV�IDPLO\�DQG�KLV�JLUOIULHQG��)UDQFHVFD�5ROOR��
IRU�WKHLU�XQFRQGLWLRQDO�ORYH�DQG�VXSSRUW��$Q\�HUURUV�FRQWDLQHG�KHUHLQ�DUH�WKH�$XWKRU¶V�DORQH��
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