The Islamic University-Gaza
Deanery of Higher Studies
Faculty of Engineering
Engineering Projects Management

EVALUATION AND IMPROVEMENT OF ARBITRATION
PROCEDURES IN THE ENGINEERING ARBITRATION
CENTER IN THE GAZA STRIP

Researcher:
Doaa Khalil Yousef Abu Jbara

Supervised by:
Dr. Mohammad Arafa Dr. Mamoun Algedra

A Thesis Submitted in Partial Fulfillment of the Requirements for Degree of Master
of Science in Engineering projects management

2012



s sl s Il Sl gy

&8 Lomag ¥ a8 gy s lagy clgadiny i giaisy ¥ iliyg o)

>
L 2 Z - -

{laglad Lpalugy g laa Liya gl

65 <Ll



DEDICATION

I would like to dedicate this
work to my husband, kids : Rama, Akram, Lamar and Ayham and to my
family for their endless and
generous support.

Doaa Kh. Abu Jbara.



ACKNOWLEDGMENTS

I would like to express my deepest gratitude to my direct supervisors Dr.
Mohammad Arafa and Dr. Mamoun Algedra for their professional guidance,
useful advice, continuous encouragement, and motivated support that
enabled me accomplishing this thesis.

Sincere thanks to the staff of Civil Engineering department for their keen
academic supervision and assistance during my study at The Islamic
University-Gaza.

My best wishes to the experts Eng. Mohammed EI Wazeer, Eng. Adel Al
Qazzaz, Advocate Nazem Uwaidabh.

Kind gratitude and sincere acknowledgment to Engineering Arbitration
Center in Engineering Syndicate for assistance and provided valuable
information for this study.

I wish to express love and gratitude to my beloved Husband and Sons; for
their support, assistance and everlasting love.



Evaluation And Improvement Of Arbitration Procedures In
The Engineering Arbitration Center In The Gaza Strip

ABSTRACT

Disputes in construction industry are normal and sometimes cannot be avoided. There
are many methods to resolve disputes and arbitration is one of these methods.
Acrbitration is considered one of recently regulated dispute resolution methods in
construction in the Gaza Strip.

This study aims to evaluate and improve the Engineering Arbitration Center (EAC)
procedures in the Gaza Strip. This aim achieved by exploring the acceptance level of
construction parties, identifying strengths and weaknesses in EAC arbitration
procedures and then suggesting improvements.

In this research the current EAC engineering arbitration procedures in the Gaza Strip is
investigated and compared to an international and regional arbitration institutions. Fifty
questionnaires were distributed to dispute parties in arbitrated cases in EAC. Results of
34 questionnaires of respondents and 10 interviews with arbitration experts concluded
that:

It is found that costs and time of arbitration in EAC are not satisfying by disputants. It is
also found that arbitration fees are preferred to be paid commensurately with the value
of claims which are awarded to each of the dispute parties with a minimum must be
paid by each dispute party. Respondents of the questionnaire preferred when forming
arbitral tribunal that each of the dispute parties choose an arbitrator from the list of
names of arbitrators determined by EAC, then the parties agree to the arbitral tribunal
president in the case of three arbitrators. It is found that the main obstacles of arbitration
extent are: lack of sufficient awareness of the dispute parties in principles and
procedures of arbitration, not to promote members of the EAC by experts in the field of
arbitral justice and lack of commitment of one of the dispute parties to cover the
financial obligations required for EAC. It is found that there are high level of
acceptance with arbitration procedures in EAC as 91% of respondents will reconsider
EAC for resolution in future disputes.

This study recommended that the arbitration procedures in EAC should be evaluated
periodically for improvements and the website of the EAC should be activated and
developed to publish articles about EAC efforts, services and arbitration magazine
should be issued periodically. It is also recommended that EAC should cooperate with
Palestinian Union of Contractors to conduct workshops and seminars to increase the
contractors awareness of arbitration. Training courses for adopted arbitrators in EAC
and new arbitrators should be conducted and focusing on means and techniques to make
arbitration less costly for the dispute parties. Finally arbitration clauses to arbitrate any
dispute at EAC should be contained in local construction contracts.
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CHAPTER 1
INTRODUCTION



Chapter 1: Introduction

This chapter introduces a brief discussion of the issues involved in this research. The
scope, the objectives, and the steps of the research methodology are presented with the
thesis outline.

1.1 Construction Industry

Construction work includes construction, restoration and destruction of buildings on,
above or below ground. It also includes installation, repair, maintenance and
dismantling of all services and prefabricated customized components. It also contains
all the essential preparatory work such as site clearance, foundations, scaffolding and
cranes and all the finishing works (painting, decorating, cleaning, etc.). It also includes
constructions of roads, runways, railways, canals, pipelines, electricity, water and
telecommunications pipe work and drainage works (Knight, as cited in Abu Rass,
2006).

Construction is a large, dynamic, complex and a very vital sector of economy in
developing countries (Behm, 2008). It encounters very complex practices, which
includes: owners, general contractors, specialist contractors, suppliers and designers, so
it is prone to disputes (Larcher and Sohail, as cited in Enshassi, 2008).

1.1.1 The Construction Industry in the Gaza Strip

The construction sector is one of the key economic sectors and is the main force
motivating the Palestinian national economy. Upon the establishment of the Palestinian
National Authority and the assumption of its powers over the Palestinian territories in
1994, the construction sector has witnessed obvious growth and activities. It occupies
the primary position among the rest of industries, mainly in the attraction of investments
and creation of new work opportunities. Construction sector is considered as the largest
and most important of all other sectors.(Palestinian contractors union, 2011).

The average contribution of the construction industry to Palestinian Gross domestic
product (GDP) ranged from 17% to 2.5 % during the period from 1985's to 2007as
shown in table 1.1.



Table (1.1) : Economic sectors contribution to GDP (Palestinian federation of industries, 2009)

sector 1985's 1994 1999 2002 2007
Industry 8 12 17 12 16
Services 11.5 21 62.6 70.2 65

Agriculture 29 14 10 10 8
Construction 17 22 8.5 5.5 2.5
Others 34.5 31 2 2.3 8.5

In Palestine, construction industry employed 11 per cent from the local workforce in
2007 as shown in table 1.2.

Table (1.2) : Sector employment contribution (Palestinian federation of industries, 2009)

Industry

Services

Agriculture

Construction

As such, the construction sector has been crucially significant, mainly in the years 2009
and 2010 for the role it plays in reconstruction, rehabilitation of roads and construction
of infrastructure despite the continuous Israeli siege and hostility (Palestinian
contractors union, 2011).

1.1.2 Disputes in Construction

Bekele (2005) stated that the aim of any construction project is to meet the required
time objective, cost and quality. However, the construction process is often prone to
disputes over the interpretation of construction documents, existing conditions, the
legality of variations, suitable payments, etc. Disputes generally arise between any
involvement of owners, contractors, and consultants. With consequences of delays,
litigation, and additional costs. In the Gaza Strip, construction stakeholders resolve



unfavorable effects of disputes by referring it to professional dispute resolution
committees (Abu Rass, 2006).

The methods of resolving disputes range from informal negotiation to formal methods
such as arbitration and litigation. Each method has its advantages and disadvantages.
(Cheung and Yeung, as cited in Abu Rass,2006 ).

In the Gaza Strip, most of the disputes are resolved by amicable settlement as a first step
in order to maintain good relations between the construction parties for future projects
and to save time, money and effort , then the disputants can use negotiations, then
litigation, and the final step is a legal action to solve the disputes (Abu Rass,2006 ).

1.2 Research Importance

Acrbitration is one of the recently regulated dispute resolution methods in the Gaza Strip.
It distinct from other alternative dispute resolutions because it is a binding method, fast
and inexpensive. The arbitration help in reducing the accumulated number of cases in
courts. Unfortunately, in the Gaza strip, There is insufficient awareness among the
construction sector in the arbitration and there is low level of legal culture ( Wazir,
2002).

Abu Rass (2006) recommended that the Palestinian arbitration law should be strongly
implemented especially for construction industry disputes. The owners and contractors
should be aware that the arbitration law can provide the disputants strong position to
achieve their rights. Engineering Arbitration Center (EAC) is considered as a new
dispute resolution center and arbitration procedures in EAC need to be evaluated in
order to improved it.

1.3 Research Justification

Avrbitration is of great importance in construction locally and internationally as a dispute
resolution method outside the courts, which can provide parties to a dispute with an
efficient, inexpensive, confidential, fair and final resolution.

Unfortunately, the modern use of arbitration and the insufficient awareness of the
dispute parties in the principles of the arbitration in the Gaza strip affect on the success
of the engineering arbitration in the achievement of its role sufficiently.


http://en.wikipedia.org/wiki/Court

By studying the available literature, the author believes that there is a lack in studies
which deal with the arbitration procedures in the Gaza Strip, also the level of acceptance
of parties to the conflict for these procedures is not identified. It is believed that there
are weaknesses and strengths in the engineering arbitration procedures and there are
needs for development of the arbitration in the Gaza Strip. So, this research deals with
those aspects for Engineering Arbitration Center (EAC) in Engineers syndicate in order
to propose a more effective procedures for engineering arbitration in (EAC) in the Gaza
Strip.

1.4 Research Objectives

The main aim of this study is to improve the engineering arbitration procedures in EAC
in the Gaza Strip. This aim will be achieved through the following objectives :

1. Investigate the current EAC engineering arbitration procedures in the Gaza Strip
which is a local institution and compare it with an international and regional
arbitration institution procedures.

2. Explore the level of acceptance of all parties (contractors, consultants, owners,
arbiters) with the EAC arbitration procedures through case studies, questionnaire
and interviews.

3. ldentify the strengths, weaknesses and the needs of development of the EAC
arbitration procedures in the Gaza Strip.

4. Propose improvements in engineering arbitration procedures in EAC.

1.5 Expected Outputs

The research aims at introducing into factual investigation for the current
engineering arbitration procedures in EAC in the Gaza Strip and to propose a more
effective procedures for (EAC) arbitration in the Gaza Strip.



1.6 Research Scope and Limitations

The scope of the study is the current procedures of engineering arbitration and its
weaknesses and strengths in the arbitration centers. Several cases are considered
that have been dealt by EAC in the construction industry in the Gaza Strip. The
limitations that are considered are:

e The study will only concern on arbitration procedures of EAC.

e The cases that will be studied are those awarded only in the EAC.

e The information available about the engineering arbitration in EAC is
limited to the data collected by questionnaires from the dispute parties who
referred their cases to EAC, interviews will conducted with local arbitrator
and experts.

1.7 Research Methodology

To achieve the objectives of this research, the following tasks will be executed:

1. Literature review of important aspects related to alternative dispute resolution
methods, arbitration in general and engineering arbitration in EAC in the Gaza
strip .

2. Study the arbitration procedures in EAC in the Gaza Strip.

3. Study the arbitration procedures in other international and regional arbitration
centers.

4. Conduct meeting and interviews with arbitration centers and other
relevant organizations.

5. Review and analyze some cases that dealt by the EAC and evaluate EAC
procedures through interviews.

6. Design a questionnaire to achieve the second and third objectives.

7. Examine the effectiveness of the proposed improvements through interviews.

1.8 Outline Contents of the Thesis

This thesis consists of several chapters which are:
Chapter 1 : Introduction.
This chapter has a general introduction to the subject of the thesis. It
describes the rational of the research, research objectives, and the outline of



the research methodology. The research scope and limitations, and the
outline contents are also stated in Chapter 1.

Chapter 2 : literature review (arbitration).

All the available information classified under relevant literature is
discussed in this chapter. This chapter consists of two parts. In the first part
the most familiar dispute resolution methods will be described briefly. Then
the arbitration will be defined. Arbitration types, advantages and
disadvantages will be discussed and after that why arbitration is used
especially in the construction industry as a final dispute resolution will be
discussed.

Chapter 3 : Arbitration in the Gaza Strip.

In this chapter, history of arbitration in the Gaza Strip, engineering
arbitration and the role of engineering syndicate and EAC in arbitration will
be discussed. And then the procedures of arbitration in EAC will be
described briefly. Three arbitration cases will be presented and finally a
comparison between arbitration procedures of Engineering Arbitration
Center (EAC), International Chamber of Commerce (ICC) court of
arbitration and Gulf Cooperation Council (GCC) commercial arbitration
centre will be accomplished.

Chapter 4 : Methodology .
This chapter defines the process of the methodology that will be applied
through the questionnaire, the interviews and the case studies.

Chapter 5 : Results and Discussion
This chapter presents the results of the research and detailed discussion of

the results.

Chapter 6: Conclusion and Recommendations.
This chapter states the conclusions and recommendations.

List of References.

Appendices



CHAPTER 2
LITERATURE REVIEW



Chapter 2: Literature Review

This chapter consists of two parts. In the first part, the most familiar dispute resolution
methods will be described briefly. Then the arbitration will be defined, its types,
advantages and disadvantages will be discussed and reasons of using arbitration in the
construction industry for dispute resolution will be discussed.

2.1 Dispute Resolution Methods

Disputes in construction can be resolved by many various methods. Figure 2.1
illustrates the various dispute resolution methods in construction which can be
categorized into formal and informal (Chong and Rosli, 2009) or into binding and non-
binding or into adjudicative or non-adjudicative (Cheung and Suen, 2002) or into
private statutory controlled. Dispute resolution methods can be briefly described as
following :

A ‘ ~ Litigation I Judge

Escalating —
Hostility ‘ Binding Resolution
and
Cost

Arbitration

‘Non-Binding Resolution Mediation, Mini-trial
o B Adjudication

Dispute Review Board

\ Standing Neutral I Dispute Resolution Aviser

Negotiation Direct Negotiation
. _ Step Negotiation

[ Prevention mj Risk-Allocat forC
Partnering

Figure (2.1) : Construction Dispute Resolution Steps ( Groton, as cited in Cheung, 1999)

2.1.1 Prevention

The use of prevention techniques are suggested when the long-term relationships
between parties in construction project is important to them (cheung, 1999). Disputes
can be prevented if each party knows what the other party wants obviously and
contracts between the parties are written unambiguously ( Neale and Kleiner, 2001) also
equitable risk sharing and incentive for cooperation can eliminate disputes in



construction, but these techniques do not guarantee total dispute prevention (cheung,
1999).

2.1.2 Negotiation

Negotiation is a very popular informal method in dispute resolution (Chong and Rosli,
2009) which is the only resolution method does not involved a third party and it is used
in the transaction stage before a conflict becomes a dispute (Elaine, 2002). In this
process the dispute parties can reach a mutually acceptable resolution by using counsels
or not and without limits to the arguments, evidences or interests (Owasanoye, as cited
in Abu Rass, 2006).

2.1.3 Dispute Review Board

Dispute review board is created by contractual agreement before dispute arising and it
involves choosing of three experienced perspectives. This board is kept apprised of the
progress of the work (Essex, 1996) . When a dispute arises and the parties of the project
cannot resolve it, it is referred to the DRB for a non-binding ruling (Abu Rass, 2006).
This method is relatively inexpensive because problems are addressed relatively
informally and while facts are fresh (Cheung, 1999).

2.1.4 Mediation
Abu Rass (2006) described mediation as a special structured form of negotiation and
defined by the U.S. office of personnel management (2012) as the involvement into a
dispute or negotiation of an acceptable, impartial and neutral third party whose decision
IS non-binding. The objective of this intervention is to assist the parties in voluntarily to
resolve a dispute.

2.1.5 Mini-trial

In mini-trial, the case is heard by the senior professional (Bekelle, 2005) or executives
(Rowland, 1988) who have authority to settle the dispute (www.opm.gov, 2012). The
representative should have full settlement authority. A neutral third party joins the party
representatives’ listening to the proofs and argument, and can make any needed decision
to regulate the process. At any time, the neutral can advise, mediate, or offer advisory
opinions. Then, executives meet, with or without the neutral (Bekelle, 2005) and try to
negotiate a settlement(Rowland, 1988). Frequently, the neutral will serve as a mediator
during the negotiations or be asked to offer a non-binding opinion on the likely court
result (Bekelle, 2005).

2.1.6 Adjudication
In this method the dispute is referred to a neutral third party, the "adjudicator”(Ndekugri
and Russell, 2006) who is named in the contract and his decision is not binding upon the

10
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parties of dispute until the contract is complete this decision can be contested through
arbitration or litigation (Bekelle, 2005).

2.1.7 Arbitration

Acrbitration is defined by the American Arbitration Association (2012) as **Arbitration is
a time-tested, cost-effective alternative to litigation. Arbitration is the submission of a
dispute to one or more impartial persons for a final and binding decision, known as an
"award." Awards are made in writing and are generally final and binding on the parties
in the case . Arbitration will be discussed in details later in this chapter.

2.1.8 Litigation

Litigation is the traditional form of dispute resolution, based on making decisions
through the courts. A judge makes a decision based on the argument on the
interpretation of the relevant law as applied to the particular dispute (CIArb, 2012).
Litigation is a rigidly regulated by the rules and procedures set out by the court. the
process involves imposing a solution through third party (Cheung, 1999). Litigation is
costly and time consuming an unable to satisfy litigants, but on the other hand the
hierarchy of the courts is an advantage for appealing (Chong and Rosli, 2009).

Finally, it can be said that its very important to keep the controversy and adversary of
the contracting parties at low levels, so any dispute should be resolved as early as
possible in the stages of dispute resolution. And that will decrease the cost and time of
applied dispute resolution method as shown in Figure 2.2.

W] pue 1507 Jo uondumsuo))

Negotiation

Grievance

\/

Amount of Controversy and Adversary

Figure (2.2) : Stages of dispute resolution (Chong & Rosli, 2009)
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2.2 Arbitration

Avrbitration is a private, binding and enforceable dispute resolution method which is not
new but it was one part of a growing group of alternative dispute resolution procedures
such as conciliation, mediation and expert determination as an alternatives to more
expensive and time consuming litigation ( Bell, 2006).

In the last decades arbitration become significant dispute resolution method in many
areas in the world. Nowadays arbitration proceedings concern local and international
cases of a wide range of commercial branches which include the construction industry,
standard consumer transactions and licensing proceedings (Carbonneau, as cited in
Schmitt and Magg, 2010 ). Several researchers stated in different definitions for the
arbitration but There is a homogeneous consensus about the definition of arbitration
among the considered literature.

Khulusi (2005) defined arbitration simply as an optional adjudication in which the
dispute parties agree to resolve the disputes or conflicts between them by referring it to
one arbitrator or more of their choice to resolve the dispute and to be bound by the final
resolution.

Arbitration is also defined by Redfern et al.(2004) as "private method of dispute
resolution, chosen by the parties themselves as an effective way of putting an end to
disputes between them, without recourse to the courts of law” .

Additionally Tetley (2004) defined arbitration as "an agreement to settle differences
between parties, who choose not to litigate before the courts, but rather to submit to the
opinion of experts of their choice, whose decision will be final. The experts agree to the
mandate and then perform their duties."

Arbitration is defined in the Palestinian arbitration law No. 3/2000 as "A means of
settling a dispute between its parties by referring the subject-matter of the dispute to the
arbitral tribunal for adjudication”.

There are four essential elements of arbitration which are :

1. The existance of dispute between parties of contract.

2. An agreement between the dispute parties this agreement may be signed before
or after the occurance of the dispute or it may be an arbitration clause in the
original contract to resolve any disputes, which may arise, by arbitration and
that clause of arbitration is considered as separate agreement do not affected by
the termination of the original contract.

3. Dispute parties agree to be bound by the decision of the arbitrator.
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4. Arbitration requisition by a party of dispute to refer the dispute to be resolved
by arbitration an ask the other parties to sign the requisition to start the
arbitration procedures(enshassi et al., 2002) and (Elaine, 2002).

2.3 Types of Arbitration

The principles of arbitration include resolving of disputes fairly by an impartial body
without needless delay or costs with limited interference of the courts. With these
principles as the preconditions, the varieties of arbitration have been classified into
different types depending on the terms of agreement, subject matter of dispute and laws
governing such arbitrations (Shah and Gandhi, 2011). The basic types of arbitration are
domestic, international, foreign (Palestinian law of arbitration No.(3) for the year 2000),
contractual, statutory (Shah and Gandhi, 2011), ad hoc and institutional(Haddad, 2010).
Those types will be defined briefly as following:

2.3.1 Domestic Arbitration:

domestic arbitration is a type of arbitration in which all the relevant factors in the
dispute such as : subject matter, residence of the parties, place of arbitration, applicable
law, etc., exist in a single place (Bradgate & White, 2007).

2.3.2 International Arbitration:

Acrbitration is considered international if one or more of the relevant factors in the
dispute is outside one single place (Khulusi, 2005). In international disputes judicial
systems, languages, cultures, and economic and political climates are different between
the parties of dispute and international arbitration provides an efficient, neutral means of
resolving international disputes (www.international arbitration law.com, 2012).

2.3.3 Ad hoc Arbitration:
Ad hoc arbitration is conducted without formal administration by an established arbitral
organization and rather, the parties establish their own rules and procedures (Tatley,
2004) which fits entirely to the contract and the relationship between the dispute parties
that can definitely be seen as the main advantage of this kind of arbitration (Schmitt
and Magg, 2010). These rules can be :
1. drafted by the parties, the arbitration tribunal or both to adopt the exact needs of
the dispute in arbitration agreement( Bradgate & White, 2007).
2. drawn from an international or generally accepted organization, such as
UNCITRAL’S (the United Nations Commission on Trading Law) Arbitration
Rules (Tatley, 2004).
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In this type of arbitration an infrastructure for the arbitration process must be designed.
Ad hoc arbitration is preferred when the dispute parties need to avoid institutional
arbitration because of its formality, or apparent lack of neutrality and because it is less
expensive than institutional arbitration (Bradgate & White, 2007), but on the other hand
Ad hoc arbitration depends on the good faith of the dispute parties and is time-
consuming because of establishing the infrastructure which can be excessive and
disproportionate. If problems arise, such as intentional delays, by the parties or
arbitrators, the assistance of a court or of an independent appointing authority will not
be offered (Tatley, 2004).

2.3.4 Institutional Arbitration:

Institutional arbitration is defined by Shah and Gandhi (2011) as "a legal process where
the arbitration is conducted or administered and supervised by an established arbitral
organization and the proceedings based on a set of rules and fixed fee schedule". In UK
there is the London Court of International Arbitration (LCIA), in Paris, the International
Chamber of Commerce (ICC), while in the United States of America there is the
American Arbitration Association (AAA) and in Gaza Strip the Engineering Arbitration
center (EAC). This method has the advantage that there is a pre-drafted set of rules to
conduct arbitration under it, and each institution provides qualified and trained staff to
administer the arbitration. On the other hand, institutional arbitrations can be expensive
and inflexible due to its regulations (Bradgate & White, 2007).

The institution generally plays a role as a shock absorber between the dispute parties
and the arbitrator which helps to maintain neutrality, uniformity and efficiency (Shah
and Gandhi, 2011). And that institutions simplify, control and regulate the arbitration
procedures according to its procedures (Haddad, 2010). As the use of arbitration around
the world increased, many institutions for international commercial disputes and
domestic disputes have been established an that have popularized arbitration as an
alternative dispute resolution method to such an degree that institutional arbitration
clauses have been included as a part of standard forms of contract (Shah and Gandhi,
2011).

As shown in table 2.1, the arbitration requests which filed in arbitration institutions are
increased in comparison with one previous year, the 2009 requests for arbitrations
increased 23% at the ICC, 19% at the American Arbitration Association (ABA), 20% in
China at China International Economic and Trade Arbitration Commission (CIETAC),
61% at the Singapore International Arbitration Centre and 27% at the London Court of
International Arbitration.
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Table (2.1) : 2009 Requests for Arbitrations Increase (Craig, 2012)

ICC 23%
ABA 19%
CIETAC 20%
Singapore International Arbitration Centre 61%
London Court of International Arbitration 27%

2.3.5 Statutory Arbitration:

Avrbitration may be consensual based on the agreement between the parties to dispute or
statutory if it arises out of statutes provide for particular kinds of disputes to be referred
to arbitration. Some of the statutes include their own procedural codes (Rowland, 1988)
and (Marshal, 1983) .

In Palestine, arbitration is categorized according to article 3 of the Palestinian
arbitration law No. 3/2000 as following:

Domestic arbitration if it is not relate to international trade and conducted in Palestine.

International arbitration if the subject matter of the dispute concerning economic,
commercial or civil matter and satisfies one of the following cases:

1. If the centers of the parties to the arbitration located in different States at the
time of the conducting of the arbitration agreement. And If one party has more
than one business centre, the Centre that is most closely to arbitration
agreement is considered, if one party has not business centre, habitual residence
is considered.

2. If the subject matter of the dispute covered by the arbitration agreement is linked
to more than one State.

3. If the business Centre of each of the parties to the arbitration is located in the
same State at the time of the conducting of arbitration agreement and one of the
following places is located in another State:

A. place of arbitration procedures as appointed in the arbitration agreement
or indicated how to be appointed.

B. place of execution of fundamental obligations arising from commercial or
contractual relationship between parties.

C. the place most closely associated with the subject of the dispute.
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Foreign arbitration this type of arbitration when conducted outside Palestine.
Special arbitration if it is not organized competent arbitration institution.

Institutional arbitration if it is regulated and supervised through competent arbitration
institution whether in Palestine or outside it.

2.4 Advantages and Disadvantages of Arbitration

There are several advantages for the dispute parties to refer it to arbitration rather than
to commence an action in the courts. The following advantages are related to the
proceeding of arbitration not to certain law:

1. Privacy: Arbitration is a private dispute resolution method, the procedures are
held in private and even the existence of a dispute is rarely becomes generally
known. So competitors, clients and subcontractors who are not needed to be
informed about a dispute will have no knowledge about it (Schmitt and Magg,
2010). If the resolution of a dispute is conducted in private, the relationship of
the business parties can be much less be adversely affected (Rowland, 1988).
In arbitration pleadings are filed privately, sessions are closed and awards are
not out to any person other than the dispute parties.

2. Flexibility: the flexibility of arbitration appears through several aspects:

First, the parties involved have the right to choose a way of how they want to
conduct the arbitration. Either in form of a contract clause before the dispute
arises or in an agreement. They can choose between an institutional or an ad
hoc proceeding (Schmitt and Magg, 2010).

Second, they have the right to choose the arbitrators. And that is very
important because of the ability to choose arbitrators with expertise for
special complex and technical cases (Bennett, 2002).

Third, the parties have also the right to choose the location of the arbitration
(Khulusi, 2005).

Fourth, the parties may choose the procedures which they believe will
provide fair and efficient final resolution for the dispute and the arbitrator
fashion the process of arbitration to fit the needs of the parties and the case
(Bennett, 2002).
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Furthermore the arbitral tribunal is able to hear witnesses, experts or parties,
and is also able to check properties and documents, if required (Ax et al., as
cited in Schmitt and Magg, 2010).

3. Speed /Time: arbitration is much faster than litigation. As an example,
Employment cases can take in arbitration half to a third the amount of time that
they would be litigated (Bales, 2006). Flexibility of arbitration leads to a
quicker resolution than litigation. And the arbitration procedures is shorter than
litigation because there is no more than one level of a judicial decision.
Furthermore official time limits provided in the regulations of some arbitral
institutions speed up the process (Zerhusen, as cited in Schmitt and Magg,
2010).

4. Costs: Arbitration is less expensive than litigation because the arbitration is
based on the document and restricted hearing. The cost of the arbitration is low
if the parties are not represented by lawyers and discovery is limited (Cheung
and Suen, 2002). Arbitration is cheaper when compared with litigation because
of:

First: the expertise of the arbitrator, mainly in complex construction cases
which include technical matters, can significantly decrease the hearing time ,
thereby reducing legal fees for the parties.

Second: the expertise of the arbitrator can minimize revision time and time
for awarding.

Third, the arbitrator can reduce and simplify the prehearing submission and
discovery process, by this means reducing legal costs for the parties.

Fourth, in arbitration, costly pretrial motion process is not found as in
litigation.

Fifth, an arbitration award is a final resolution of a dispute and appealing is
limited.

Sixth, as a result of the first five advantages, the overall arbitration process is
meant to be shorter than litigation (Wiezel, 2011).

5. Expertise / Professional Competence: . In court proceedings the judge cannot be
chosen by the parties to a dispute. But in arbitration, the parties have the

opportunity to choose the arbitrators who are independent. This enables the

17



10.

parties to have their disputes resolved by arbitrators who are competent in the
subject-matter of the dispute (ICC, 2012). The technical knowledge is not
enough without satisfactory knowledge of arbitration, unskilled arbitrator is
worse than any ill-instructed judge in technology (Rowland, 1988).

Neutrality: the flexibility of arbitration to be conduct in any proper place, in any
language and with arbitrators of any nationality is enable to structure a neutral
procedures to the parties through choosing the proper: Place of arbitration,
Language used, Procedures or rules of law applied, Nationality of arbitrators,
Legal representation (ICC, 2012). The convenience of the parties of the dispute
is a principle factor when arrange for arbitration (Yih, 2010)

Willingness to co-operate: Arbitration is a consensual process as the parties to
the dispute agree to resolve their dispute by arbitration and there is a mutual
interest in resolving the dispute (Carbonneau, as cited in Schmitt and Magg,
2010).

Enforceability of the arbitral award: arbitration award has an important
advantage over judgment that is its enforceability worldwide and that gives a
high degree of legal certainty to be able to enforce the agreement in another
jurisdiction (Rowland, 1988).

Obligation to be represented: The parties are not obliged to be represented by a
lawyer within an arbitration procedure, as it is the case at legal court
proceedings. This fact can save needless costs (Rowland, 1988).

Finality and binding - the arbitration is final and binding dispute resolution
method. The arbitrator’s decisions cannot be judicially reviewed unless in
narrow cases like fraud or corruption (Patterson, as cited in Yih, 2010).

On the other hand, there are several general disadvantages of arbitration which can
summarized in the following points:

e

An arbitration can be expensive especially if there is an arbitrator panel.

An arbitration may take as long as a court case if there are scheduling problems.
The parties may disagree with the decision if the arbitrator is bias or fraud.

The arbitrator does not have to go by precedent because of privacy. The
arbitrator makes the decision based on this set of facts only so the parties have a
little possibility of prediction about the arbitral decision (Greenwood, 2006).
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2.5 Arbitration in the Construction Industry

Atrbitration is used in the construction industry when Parties do not have good faith to
resolve disputes amicably (Rajoo, 2008) as a final dispute resolution method because of
its various advantages and because of:

e The supremacy of arbitration clauses in standard forms of contracts worldwide
(Sims as cited in Schmitt and Magg, 2010) such as the FIDIC Construction
Contracts which implements arbitration as the final dispute resolution method if a
decision of a Dispute Adjudication Board failed in Clause 20.6 as shown in figure
2.3 (Koksal, 2011).

e The technical content of the disputes that requires technical skilled experts for final
dispute resolution, which perfectly can be provided by skilled arbitrators in
technical disciplines (Kheng, 2003).

e The arbitrator is required in many disputes in construction to review decisions or
certificates, arising from the architect’s or engineer’s judgment in administering the
building contract (Rajoo, 2008).

Clause 20.6: Unless indicated otherwise in the Particular Conditions, any dispute not settled amicably
and in respect of which the DB’s decision (if any) has not become final and binding shall be finally
settled by arbitration. Unless otherwise agreed by both Parties:

(a) for contracts with foreign contractors, international arbitration with proceedings administered
by the institution appointed in the Contract Data conducted in accordance with the rules of
arbitration of the appointed institution, if any, or in accordance with UNCITRAL arbitration
rules, at the choice of the appointed institution,

(b) the place of arbitration shall be the city where the headquarters of the appointed arbitration
institution is located,

(c) the arbitration shall be conducted in the language for communications defined in Sub-Clause
1.4 [Law and Language], and

(d) for contracts with domestic contractors, arbitration with proceedings conducted in accordance
with the laws of the Employer’s country.

The arbitrators shall have full power to open up, review and revise any certificate, determination,
instruction, opinion or valuation of the Engineer, and any decision of the DB, relevant to the dispute.
Nothing shall disqualify representatives of the Parties and the Engineer from being called as a witness
and giving evidence before the arbitrators on any matter whatsoever relevant to the dispute.

Neither Party shall be limited in the proceedings before the arbitrators to the evidence or arguments
previously put before the DB to obtain its decision, or to the reasons for dissatisfaction given in its notice
of dissatisfaction. Any decision of the DB shall be admissible in evidence in the arbitration.

Arbitration may be commenced prior to or after completion of the Works. The obligations of the Parties,
the Engineer and the DB shall not be altered by reason of any arbitration being conducted during the
progress of the Works.

Figure (2.3) : clause 20.6 of arbitration in fidic99 (FIDIC, 1999)

In construction industry each project is unique information which cannot be gained to
compare disputes with similar projects disputes arbitrated previously, like in normal
court proceedings (Sims as cited in Schmitt and Magg, 2010).
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The arbitrator in the construction industry is needed with two types of experience that
are subject matter expertise and procedure expertise. Subject matter expertise means
knowledge about construction industry and the sources of disputes in it. this experience
can be found in engineers and architects. Procedure experience means having a good,
demonstrated and practical knowledge of dispute resolution including all procedures
(trials work, pre-trial processes, evidence works, counsel work, writing a good, binding
Award based on the law and facts of the case that does fairness among the parties).
Process experience is found in former judges, superior lawyers and senior engineers.
Both kinds of experience together are needed in the arbitrator or the arbitral tribunal for
engineering arbitration (Glaholt, 2008).
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CHAPTER 3

ARBITRATION IN THE GAZA
STRIP
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Chapter 3: Arbitration In The Gaza Strip

In this chapter, history of arbitration in the Gaza Strip, engineering arbitration and the
role of engineering syndicate and EAC in arbitration will be discussed. The procedures
of arbitration in EAC will be described. Three arbitration cases will be presented.
Finally a comparison between arbitration procedures of Engineering Arbitration Center
(EAC), International Chamber of Commerce (ICC) court of arbitration and Gulf
Cooperation Council (GCC) commercial arbitration centre will be accomplished.

3.1 Arbitration in the Gaza Strip

Acrbitration is not a new dispute resolution method in Palestine but it is not regulated by
law in Palestine until the arbitration law was enacted on 06/03/1926 but in that period
the clannish culture was the predominant in the Palestinian society (Al Wazir, 2002).

Arbitration law 1926, which was published on March 6™ 1926, consisted of 20 articles
which was not effective after the year 1994 because of the fast development in the
construction sector and the new relationships with regional and international
organizations such as the European Union, International Bank and others who funded
projects. So the Palestinian National Authority enacted the arbitration law No.3 for the
year 2000 which was published in the Palestinian Gazette, issue 33 in July 2000 (Al
Wazir, 2002).

Acrbitration law 3/2000 consists of 58 articles that regulate the laws for the arbitration

agreement, arbitral tribunal, arbitration procedures and the awarding and appealing in
detail (Palestinian arbitration No.3 for the year 2000).

Al Wazir (2002) compared the arbitration law of 1926 with the arbitration law
No0.3/2000, this comparison was summarized in table 3.1.
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Table (3.1): Comparison between Arbitration law 1926 and Arbitration law 3/2000 ( Al Wazir,

2002)

Term

Arbitration law 1926

Arbitration law 3/2000

Number of articles

20

58

Relation with international
arbitration

Geneva protocol 1923

major of international
arbitration laws (article 2)

Arbitral tribunal

There was not certain articles
to regulate it.

There is detailed
description.(chapter 3)

Clear procedures for arbitral

deadlines

Procedures Was not clear. tribunal to be
conducted.(chapter 4)
Appealing due to certain
. A ling is available with r nsar n
Appealing ppealing is available without | reasons a request can be

submitted through 30 days after
awarding (article 43, 44, 45)

Issuing the award

There is not clear or certain
period.

Awarding through 12 months
able to be extended by other 6
months unless the dispute
parties determined other period
(article 38).

Arbitration institutions

Not mentioned.

Avrbitration institutions can be
appointed in the arbitration
agreement to organize the
arbitration procedures, appoint
arbitral tribunal and determine
arbitration fees (Article10)

3.2 Arbitration Institutions in the Gaza Strip

There are few arbitration institutions in the Gaza Strip such as :

e The Palestinian Center for Democracy and Conflict Resolution.
e Accountants association.

e Palestinian bar association.

e Palestinian scholar's league.

e Al Quds institution for arbitration.
e Engineers association (MOJ, 2012).
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Engineering Arbitration Center in Engineers Syndicate is the first and only adopted
arbitration center by ministry of justice and the others are not adopted by ministry of
justice, the difference between the adopted and not adopted arbitration institutions is
that courts cannot referring cases to any institution if it is not adopted (MQJ, 2012).

The number of adopted arbitrators by ministry of justice ,is very small, is equal 35
arbitrator, while the number of adopted arbitrators was 150 in the year 2000 before The
issuance of the Arbitration Law (MOJ, 2012).

Disciplines of arbitration in the Gaza Strip is various such as: civil, financial, insurance,
medical, medical, human rights and engineering arbitration (MOJ, 2012).

3.3 Engineering Arbitration in Association of Engineers

The Association of Engineers is a member based non-profit association which was
established in 1976 to develop engineering sector; reinforce the participation of
engineers in the national development process and share knowledge and experience
with regional and international associations. The association established many
specialized centers such as Engineering Training Center, Engineering Consultant’s
Commission, Materials & Soil Testing Laboratory, Engineers Rights Center, and
Engineering Arbitration Center (EAC) (www.enggaza.ps, 2012). Abu Rass (2006) in his
master thesis found that Association of Engineers is ranked secondly regarding to usage
as a dispute resolution method and that the Association of Engineers plays an important
role in resolving disputes and disputants try to get the solution by expert engineers and
the Association of Engineers is a trustworthy body in all PNA agencies, and it is stated
as an arbitrator in several local contracts. The Association of Engineers is ranked in a
high position for
many reasons:
1. dispute resolution committees include many of academic experts.
2. its arbitral awards are binding to the disputants and can be executed by the
court.
3. the disputes can be resolved in a short period without any delay (Abu Rass,
2006).

EAC is one of the working centers under the umbrella of Association of Engineers,
Gaza Governorates. EAC bylaws was approved on the 20" of August 2005 and that
empowers the role of the association in serving the needs of the local society and
supporting the enforcement of law. EAC was established to resolve engineering
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disputes and prepare technical reports. It was registered as an adopted arbitration
institution at Ministry of Justice on 21st April, 2008. EAC is also accredited by all
Palestinian courts (EAC Brochure, 2006).

3.3.1 Services Provided by EAC

The EAC offers several services to construction sector in the Gaza Strip such as:

1. Engineering arbitration of disputes referred to the center by governmental
departments, non-governmental organizations, contractors, individuals, and
other private sector institutions.

2. Engineering arbitration of disputes referred to EAC by Courts.

Preparing technical reports and other studies for different engineering works.

4. Communicating with other regional and international engineering associations
and institutions in order to develop the engineering field. It also prepares for
specialized courses in Arbitration and Contractual management according to the
Palestinian and International standards (www.enggaza.ps, 2012).

w

3.3.2 Arbitration Cases In EAC

Many disputes were settled by EAC. These dispute were referred from various bodies
such as: governmental ministries, contractors, public and private institutions,
governmental and non-governmental institutions, individuals and courts (Sawalhi,
2009).

Table 3.2 illustrates the number and value of annual disputes that settled by EAC. The
total number of cases in EAC are 33 with average number per one year of 4.12
cases/year. There were no disputes in 2008 because there were almost no construction
projects because of occupation siege on the Gaza Strip and there was lack in
construction materials. The average value of claims in the arbitrated cases in EAC are
US$ 388670.2.

Total number of technical reports that were prepared by EAC from 2004 to 2011 are 82
as illustrated in figure 3.1. The average number of technical reports per one year is
10.25 report/year.
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Table (3.2): Arbitration cases in EAC (EAC reports, 2011)

. Total arbitrator
Year No. of cases Total claims(US$) fees(USS$)
2004 5 2,072,891.97 16,405.00
2005 6 2,244,868.44 29,475.14
2006 8 2,160,889.26 19,564.56
2007 6 266,282.57 3,114.41
2008 0 0 0
2009 3 3,063,314.16 13,987.96
2010 1 2,727146.00 15,976.44
2011 4 290,724.48 2,690.00
Total 33 12,826,116.88 101,213.51
No. of Technical reports
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Figure (3.1): Technical reports in EAC from 2004 to 2011 (EAC reports, 2011)
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Classification of dispute parties in arbitration cases in EAC from 2004 to 2007 are
distributed and found that forty percent of dispute parties in the arbitrated cases in EAC
are contractors, 18% are governmental ministries and institutions as in figure 3.2.
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offices governmental ministries and
institutions institutions

Figure (3.2): classification of dispute parties of arbitration cases in EAC from 2004 to 2007
(Sawalhi, 2009 with modification)

3.3.3 Filing a Case at EAC

Case only can be accepted in EAC if the original contract contains an arbitration clause
or by arbitration agreement between he dispute parties that allows referring to EAC
arbitration. Dispute parties who apply for arbitration in EAC to resolve their dispute
both shall complete arbitration applications at the EAC office. Then, the EAC will form
Arbitral Tribunal consists of well-experienced and registered three arbitrators at the
center in accordance with the operating procedures of Engineering Arbitration Center,
then after paying half of arbitration fees Arbitral Tribunal begins arbitration procedures
to issuing the award (www.enggaza.ps, 2012).

3.3.4 Obstacles of Arbitration in EAC

Sawalhi (2009) mentioned many obstacles which influence the extent of the arbitration
process as a means of dispute settlement in the Gaza Strip. Some of those obstacles are :

1. Lack of seriousness by one of the parties to the conflict in the follow-up files of
filed arbitration case.
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One of the dispute parties refuse to complete the arbitration proceedings.

The inability of one dispute party to highlight the appropriate documents and
evidence which support him in the process of arbitration.

Lack of commitment of one of the dispute parties to cover the financial
obligations required for EAC.

Lack of commitment to one of the dispute parties to implement of the arbitration
decision.

Lack of sufficient awareness of the parties to the conflict in assets and
procedures arbitration.

3.4 Arbitration Procedures of EAC

The procedures of engineering arbitration in Engineering Arbitration Center in the Gaza
Strip (appendix 1) can be described briefly as in figure 3.3. More details of the chart
will also be given.

3.4.1 Arbitration Agreement

Arbitration agreement could be : Arbitration clause in the original contract, which
should be written and signed by all the parties of dispute, or a separate arbitration
agreement for resolving an existing engineering dispute and that should be:

1.

Signed by all the parties of dispute.

2. Valid date .
3.
4

Scope of arbitrated dispute should be determined in the arbitration agreement.
Dispute parties should agree upon referring the occurred dispute to the EAC
acknowledging their legal accountability and mutual consent.

If one of dispute parties submitted an arbitration agreement which is signed
only by him/her, the EAC request from the other party to sign the arbitration
agreement. If the other party reject to sign it, the EAC inform the claimant (first
dispute party) and no arbitration procedure can be followed without the
signature of all dispute parties on the arbitration agreement.
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Filing a case in EAC
(Arbitration agreement &

arbitratitln request )

Pay half of arbitration fees

}

Appointment of arbitral tribunal

Reviewing arbitration agreement

Mission document (claims of each
dispute part and counterclaims)

—>

Figure (3.3):Summary of arbitration procedures in EAC
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introductory session

hearing session (witnesses,
documents and evidences)

Closing hearing and awarding

L

+‘
Awarding and issuing
arbitrators' decision

Pay second half of arbitration
fees by parties

Secret discussions between
arbitrators
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3.4.2 Arbitration Request

The request for arbitration is a written document (a standard form available from the
EAC is used and its cost is US$ 75) which contains the following minimum
information:

1. The nature of the dispute.

2. The names and addresses of the parties involved.

3. The contract clause which provides for arbitration to settle disputes

or an agreement to arbitrate.
4. The claims being required by the claimant.
5. The signature of dispute parties.

3.4.3 Arbitral Tribunal Appointment

The EAC appointed the arbitral tribunal of one or more of the list of accredited
arbitrators in the EAC, initial approval of arbitrators is taken through a week. Then the
EAC inform the dispute parties the names of the arbitrators and they can appeal an
arbitrator for certain reasons mentioned in (article 24) the executive regulations of the
EAC (appendix 1 ). After appointing the arbitral tribunal, its president receives the case
file from the EAC to begin its mission.

3.4.4 Hearing Sessions

The arbitral tribunal determined the date of the introductory session in which the
arbitration agreement is reviewed and the mission document is prepared.

Mission document include the facts of the dispute, claims of each party and other
important matters such as arbitration fees, time period of arbitration and signatures of
arbitrators.

In the next session the claimant presents his list of claims and any other related
documents through determined period and defendant is asked to present his list of
defense any other related documents through thirty days.

Having done that, the witnesses and evidences will be heard in next sessions after
closing the hearing, the arbitral tribunal discussed the case secretly to issue the
arbitration decision in the awarding session .
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3.5 Case Studies

In this section three case studies will be presented. Data collected from actual
arbitration cases which settled by the Engineering Arbitration Center. The data was
collected by reviewing the documents of the cases. The presented information
concentrating on the arbitration procedures of the EAC. Cases will be summarized in
order to highlight on the differences and then based on the cases some interviews with
arbitration experts will be conducted to discover some of the weaknesses and strengths
of the EAC arbitration procedures to draw recommendations for more effective
arbitration procedures.

3.5.1 Case study No. 1

Dispute in Development of Al Naser Street Project — First Stage Parties of
dispute:

The first party: the claimant : contractor for building and road works (X1)
The second party: the defendant : a municipality as an owner (Y1)

The facts of the case:

The owner (Y1) contracted the contractor (X1) to develop Al Naser street-the first
stage project, which is funded by the Islamic development bank, on 09/05/2007 finish
through a period of 10 months with total value of US$ 807,197 for construction. A
consultant was awarded to supervise the execution of the project.

The contractor started the work according to the construction contract, but after few
months the work was stopped due to siege on the Gaza Strip and unavailability of the
construction materials and that led to a conflict between the contractor (X1) and the
owner (Y1).

Procedures of arbitration:

The two parties agreed to resolve the dispute in the Engineering Arbitration Centre in
the Engineering Syndicate in the Gaza Strip according to the arbitration procedures of
the centre, the Palestinian arbitration law No.3 for the year 2000 and the arbitration was
requested on 13/08/2009 and the arbitration agreement which signed on 30/12/2010
between the two dispute parties.

The EAC appointed the arbitral tribunal of three arbitrators depending on whose turn it
is after their primary approval and the parties accepted the arbitral tribunal.
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After the formation of the arbitral tribunal the EAC demanded the parties to pay half the
arbitration fees divided equally. Then, the EAC sent the arbitral tribunal an assignment
letter to begin the arbitration procedures and to prepare the arbitration decisions.

Table (3.3): The claims of the first party

Item Claims Value (US$)

No.

1 Losses related to continuing in contract with | 242,570
the owner and termination the contract from
one party

2 Losses profits related to termination the 41,465
contract and execute the works with other
contractor.

3 Losses related to not be paid the semi-final 42,481
payment from the municipality

4 Adoption of contracting rights of the
contractor

total 326,516

Table (3.4): The claims of the second party

Item Claims Value (US$)

No.

1 Loss of the fund for the second stage of the 1,000,000
project from the donor

2 Loss of the rest of the fund for the current 620,000
project

3 Delay penalties 201,799

4 Cost differences to construct the west part of | 350,000
the street

5 Mental torts due to denigrating the 200,000
municipality reputation

6 Losses of crafts and shops permits 33,750

7 Completing the terms of the receipt 30,511

committee notes

total 2,436,060
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The introductory session was conducted on 29/01/2011 to explain the concepts of the
arbitration briefly to the dispute parties and they would sign the mission document in
which the facts of the case was written clearly and the claims of each party, which were
as shown in table 3.3 and table 3.4.

Each dispute parties presented 5 copies of his list of claims with significant documents
and evidences and as a response each dispute party presented his list of reply.

The arbitral tribunal heard fairly to the dispute parties in 15 sessions, in which the
arbitral tribunal heard to 12 witnesses : 4 for the first party (X1) and 5 for the second
party (Y1) and 3 combined witnesses. After that the dispute parties finished their
witnesses on 29/11/2011 and the tribunal determined the following session was for
awarding.

The session of awarding was conducted on 06/05/2012 in the EAC. The arbitral tribunal
stated that according to the final memorandums of the two parties and based on the
construction contract between the dispute parties, the evidences and the witnesses. After
the secret discussions, the arbitral tribunal found that the maturities of each party as in
table 3.5 and table 3.6.

Table (3.5): Maturities of the first party

Item No. Claim Maturity US$

1 Costs for site through work stopping periods | 17,080.5

2 Costs for contractor office through work 7,017.64
stopping periods

3 Contracting costs (costs of 79.01% of not 15,323
executed works)

4 Site preparing works and loading works for 2,528
79.01% of not executed works)

5 Costs of evacuation the work site 1,106

6 Torts of zero tax after 26/10/2008 5,102

7 Costs of contracting after 26/10/2008 5,681

8 Costs for site from 26/10/2008 to 04/07/2009 | 4,840

Total 58,678.17

addition Final payment (if it was not paid to the 39,693
contractor)
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Table( 3.6): Maturities of the second party

Item No. Claim Maturity US$

1 Costs of completing the terms of the receipt 23,225
committee notes

Total 23,225

Financial resolution would be done based on the claims that had been approved by the
arbitral tribunal and that required preparation of final payments taking in consideration
the financial and contracting maturities that the arbitral tribunal calculated.

Awarding

Obligating the second party (Y1) to pay US$ 35,453.14 to the first party (X1) plus the
value of the final payment if it was not paid to the contractor .

Common Notes:

Arbitral tribunal: 3 arbitrators class ‘A’

Cost of arbitration: 16,082.73 each dispute party paid the half
Period of arbitration: from 30/12/2010 to 06/05/2012 (17 months)

Arbitration language: Arabic

3.5.2 Case study No. 2
Dispute in Subcontract in Gaza Airport Construction Project

Parties of dispute:

The first party: subcontractor (X2)
The second party: contractor (Y2)

The facts of the case:

The contractor (Y2) subcontracted with subcontractor (X2) to execute some works in
an airport construction project on 08/01/1996 for a period of 1 months with total value
of US$ 362,000.

The first party (X2) stated that the contractor paid US$ 104,000 from the subcontract

value to the subcontractor who claimed that US$ 285,000 was the unpaid value of the
subcontract. The subcontractor executed extra works as the contractor requested from
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him, but the contractor did not paid the rest maturities for executing the subcontract to
the first party (X2) and so the court referred the dispute to the engineers syndicate for
expert evaluation and reporting on 26/03/2005.

The expert submitted his report which indicated that the subcontractor deserved US$
133,551.37 from the contractor.

The second party stated that the first party could not performed the contract through the
contract period despite of repealed notification from the second party. The contractor
subcontracted with other company to execute a part of the works in the subcontract with
that might be done by the first party.

Also, the second party stated that he paid the first party for all performed works unless
the final payment. And that the report of the expert was invalidated by the court.

Procedures of arbitration:

The court referred the dispute to the EAC on 19/07/2009 to conduct the arbitration
procedures according to the Palestinian law No.3 for the year 2000 and awarding the
dispute. The arbitration agreement was signed on 30/09/2009 between the two dispute
parties.

The ECA appointed the arbitral tribunal depending on whose turn it is after their
primary approval and the parties agreed the arbitral tribunal.

After the formation of the arbitral tribunal the EAC demanded the parties to pay half the
arbitration fees divided equally. Then, the EAC sent the arbitral tribunal an assignment
letter to begin the arbitration and to prepare the arbitration decisions on 28/01/2010.

The mission document was signed on13/10/2010 in which the facts of the case and the

claims of each party were written clearly, the claims were as shown in table 3.7 and
table 3.8 .

Table (3.7): The claims of the first party

Claims Value (US$)

Requested claims in the list of the lawsuit 300,000

OR

The reported maturities in the expert report 133,551.37
with variances according to the cost of living
schedule
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Table (3.8): The claims of the second party

Item Claims

No.

1 Computing the value of the performed works according to the
subcontract

2 Delay penalty with value of 15% of the subcontract value

The introductory session was conducted on 22/12/2010 in which the first party
submitted 4 copies of his list of claims to be distributed to the arbitrators and the second
party. In the next session the second party submitted 4 copies of his reply list. In the
next sessions each party submitted his evidences significant documents and witnesses.

The arbitral tribunal heard fairly to the dispute parties. No. of sessions were 8, in which
the arbitral tribunal heard 7 witnesses 6 for the first party (X2) and 1 for the second
party (Y2). After that the dispute parties finished their witnesses evidences and formal
documents the tribunal determined the following session was for awarding.

Table (3.9): Maturities of the first party

Item No. Claim Maturity US$
1 Rest of payments 36,236.45

2 Indemnities for extra works 44,398.44

3 Excavation work 9,476.25

4 Flipping and recompactoring the soil 1,097.25
Total 91,208.39

The session of awarding was conducted on 27/11/2011 in the EAC. The arbitral tribunal
stated that according to the final memorandum of the two parties an based on the
construction contract between the dispute parties, the evidences and the witnesses. After
the secret discussions, the arbitral tribunal found that the maturities of the first party as
in table 3.9

Awarding

Obligating the second party (Y2) to pay US$ 91,208.39 to the first party (X2) based on
the maturities which decided by the arbitral tribunal.
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After the awarding the first party was requesting the arbitral tribunal through the court
to repeat the calculations of the maturities. The arbitral tribunal explained that all the
calculation are clear and it was not needed to be repeated.

Common Notes:

Arbitral tribunal: 3 arbitrators class ‘A’

Cost of arbitration: US$ 4,295 each dispute party paid the half
Period of arbitration: from 30/09/2009 to 27/11/2011 (26 months)

Arbitration language: Arabic

3.5.3 Case study No. 3

Termination of construction contract

Parties of dispute:

The first party: contractor (X3)
The second party: donor (Y3)

The facts of the case:

The donor (Y3) funded a project to build a premises for a university. The bidding of
the project was awarded to the contractor (X3) on 07/02/2007 to begin the construction
on 24/02/2007 and finish through a period of 9 months with total value of US$ 860.221
for construction.

The contractor started the work according to the construction contract, but after few
months the contractor stopped the work due to the events of 2007 in the Gaza Strip. So
the contractor couldn't perform the work of the construction trough the agreed period.
The work had been stopped for two years and a half year that led to the conflict between
the contractor (X3) and the donor (Y3).

Procedures of arbitration:

The two parties agreed to resolve the dispute in the Engineering Arbitration Centre in
the Engineering syndicate in the Gaza Strip according to the arbitration procedures of
the centre, the Palestinian arbitration law No.3 for the year 2000 and the arbitration
agreement which signed on 22/06/2010 between the two dispute parties.

The ECA appointed the arbitral tribunal depending on whose turn it is after their
primary approval. The first party (X3) objected an arbitrator of the tribunal, so
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according to the arbitration law No.3 for the year 2000 the dispute parties have the right
to object an arbitrator according to any reason mentioned in the article 24. The center
accepted to change the arbitrator but the second party (Y3) object the new arbitrator and
the centre accepted the objection and change him and the parties agreed the arbitral
tribunal.

After the formation of the arbitral tribunal the EAC demanded the parties to pay half the
arbitration fees divided equally. Then, the EAC sent the arbitral tribunal an assignment
letter on 22/08/2010 to begin the arbitration and to prepare the arbitration decisions.

The introductory session was conducted on 30/08/2010 to explain the concepts of the
arbitration briefly to the dispute parties and they signed the mission document in which
the facts of the case was written clearly and the claims of each party, which were as
shown in table 3.10 and table 3.11.

Table (3.10): The claims of the first party

Item No. | Claims Value (US$)
1 Losses related to bonds, insurances and taxes 34,466

2 Losses related to furnishing engineering office 24,163

3 Losses related to excavating a water well 7,610

4 Losses related to the technical staff 41,500

5 Losses related to the difference in value of the 40,556

dollar
6 Losses related to damaging the equipments of the | 35,925

first party in the work site due to the last war on
the Gaza Strip

7 Losses due to damage of the timber 25,758

8 Torts due to termination the construction contract | 60,215
and loss the profit chances

9 Torts due to termination of subcontracts 30,000
10 Torts due to liquidation of bonds 10,000
Total 360,193

38



Table (3.11): The claims of the second party

Item Claims Value (US$)
No.

1 Rest of payments 122,812

2 Losses related to stopping the funding 1,652,576

3 Delay penalties 129,033

4 Penalty the contractor due to not to hire 56,700

supervisory staff

5 Losses related to hiring guards 10,272

6 Maturity the rest of the price of cement and 15,240
reinforcing steel for the university

7 Losses due to furnishing and preliminary 317,500
operating of the construction

8 Expenses for the office and technical and 26,481
administrative staff of the second party

9 Fees of technical and administrative staffs of | 36,338
the university

10 Losses due to not to operating the project Different to be calculated

total 2,366,953

Each dispute parties presented 5 copies of his list of claims with significant documents
and evidences and as a response each dispute party presented his list of reply.

The arbitral tribunal heard fairly to the dispute parties. No. of sessions were 10, in
which the arbitral tribunal heard 8 witnesses : 6 for the first party (X3) and 2 for the
second party (Y3). After that the dispute parties finished their witnesses the tribunal
determined the following session was for awarding.

The session of awarding was conducted on 06/04/2011 in the EAC. The arbitral tribunal
stated that according to the final memorandum of the two parties an based on the
construction contract between the dispute parties, the evidences and the witnesses. After
the secret discussions, the arbitral tribunal found that the maturities of each party as in
table 3.12 and table 3.13.
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Table (3.12): Maturities of the first party

Item No. Claim Maturity US$
1 Bonds, insurances and taxes 14,885
2 Furnishing engineering office 16,002
3 Excavating water well 5,040
4 Contractor technical staff 7,200
5 Damaging contractor equipments because of | 25,845
the Gaza Strip war
6 Termination the subcontracts 500
Total 69,472

Table (3.13): Maturities of the second party

Item No. Claim Maturity US$
1 Rest of payments 122,812.82

2 Cost variances of the final roof 15,240.00
Total 138,052.82

And financial resolution would be done based on the claims that had been approved by
the arbitral tribunal and that required preparation of final payments taking into account
the financial and contracting maturities that the arbitral tribunal calculated.

Awarding

Obligating the first party (X3) to pay US$ 38,125.00 to the second party (Y3).

Common Notes:

Arbitral tribunal: 3 arbitrators class ‘A’

Cost of arbitration: 15,976.44 each dispute party paid the half
Period of arbitration: from 22/06/2010 to 06/04/2011 (14 months)

Acrbitration language: Arabic
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3.5.4 Summary of All Cases

All cases will be summarized in the following table 3.14 in order to explain differences

to facilitate preparing the interview questions .

Table (3.14): summary of all cases

Case # #1 #2 #3
# of arbitrators 3 3 3
Date of arbitration 13/08/2009 - 22/06/2010

request

Type of arbitration

Separate agreement

Referred from court

Separate agreement

agreement on 19/07/2009
Date of arbitration 30/12/2010 30/09/2009 22/06/2010
agreement
Date of mission 20/03/2011 13/10/2010 30/08/2010
document
Value of claimant 326,516 300,000 or 360,193
claims 133,551.37
Value of defendant 2,436,060 Not determined as 2,366,953
claims clear number
# of hearing sessions 15 8 10
# of witnesses 12 7 8
Date of awarding 06/05/2012 27/11/2011 06/04/2011
Time for awarding 6 months 3 months 1 month
Total period for 17 months 26 months 14 months
arbitration
Arbitration fees US$ 16.082.73 4295 15,976.44
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3.5.5 Comments:

e Some of cases that are arbitrated in EAC are referred from court other are
voluntarily referred to EAC by separate arbitration agreement or arbitration
clause in the original contract.

e Number of arbitrators in majority or all of arbitration cases in EAC are three
arbitrators without taking into consideration the size of the arbitrated case.

e The three cases continued for more than one year which is stated in the
arbitration agreement.

e Time for awarding in case #1 is more than 6 times of time of awarding in case #
3 despite the size of claims in both cases are almost the same.

e In some cases such as case # 2 the required claims are not determined
specifically by one or both dispute parties.

3.6 Comparison of Arbitration Procedures of EAC with Regional and
International Arbitration Centers' Procedures

The ICC Court is one of the world's most experienced and biggest international
arbitration institutions. Working with its Secretariat, the Court administers 1CC
Acrbitrations. It performs the functions entrusted to it under the ICC Rules of Arbitration
and continually assist parties and arbitrators to overcome any procedural obstacles that
arise through arbitration and make every effort to ensure that awards are enforceable at
law (ICC, 2012).

Information from the ICC also indicates that the number of ICC arbitrations is rising
and construction and engineering disputes account a large amount of these (17.7% in
1999). That may be in part because of arbitration clauses in standard forms of contract
requiring arbitration to be under the ICC rules (Alway Associates, 2005).

The GCC Commercial Arbitration Center was established on 19th March 1995 by GCC
leaders, one of the main objectives of G.C.C. Commercial Arbitration Centre is to
provide expeditious and effective Arbitration services for commercial cases, including
cases in the region related to banks, financial institutions, insurance, constructions,
intellectual property covering commercial and industrial, copyrights, and all types of
international commercial contracts (Wikimediation, 2012).

A comparison between arbitration procedures of Engineering Arbitration Center (EAC),
International Chamber of Commerce (ICC) court of arbitration and Gulf Cooperation
Council (GCC) commercial arbitration centre is accomplished in table 3.15 in the next
pages.
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Table (3.15): comparison between arbitration procedures EAC, ICC and GCC arbitration centre

Cost of 3000 US$ but it is considered as | BD 50 which equal 132.98
Arbitration a part of arbitration fees which US$
request will paid by claimant.

Number of One or more One or three and if the parties One or three and if the

arbitrators do not agree on the number of parties do not agree on the
arbitrators the ICC Court will number of arbitrators the
decide secretary-general of the

center will decide.
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Table (3.15): comparison between arbitration procedures EAC, ICC and GCC arbitration centre (con't)

Appointment of
arbitrators

EAC appoint arbitrators
based on its own
rotation and have least
number of cases from its
adopted arbitrators list.

In the case of one arbitrator the
parties shall agree on his
appointment within 30 days. In
the case of three arbitrators each
party will select his arbitrator
and ICC will then appoint the
chairman or the presiding
arbitrator. Otherwise the ICC
shall appoint arbitrators within
two weeks

In the case of one arbitrator
the parties shall agree on his
appointment within 20 days.
In the case of three
arbitrators each party will
select his arbitrator and both
arbitrators will then appoint
the chairman or the presiding
arbitrator. Otherwise the
Secretary

General shall appoint
arbitrators within

two weeks.

Replacement of
Arbitrators

Either party can
challenge the
appointment of an
arbitrator for certain
reasons determined in
the EAC arbitration
procedures (appendix 1)

Dispute parties can challenge an
arbitrator for alleged lack of
independence or impartiality.

Challenge must be submitted to
the Secretariat within 30 days
from receipt of notification of
the arbitrator’s appointment

Either party can challenge the
appointment of an arbitrator
for reasons to be set out in
his petition.

The challenge shall be
submitted to the Secretary
General. And there is not
clear provision to determine
certain period for that.
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Table (3.15): comparison between arbitration procedures EAC, ICC and GCC arbitration centre (con't)

Confidentiality

EAC is bound by an
obligation of confidence
due to Palestinian
arbitration law.

the ICC Rules have no general
provision for confidentiality.
But the tribunal under the ICC
may take measures for
protecting trade secrets and
confidential information and the
ICC Court is bound by an
obligation of confidence.

is bound by an obligation of
confidence due to its
procedures unless the dispute
parties agreed otherwise.

Hearing

Arbitral should hearing
each disputant.

Unless any of the parties request
a hearing, the tribunal may
decide the case solely on the
documents submitted

unless any of the parties
request a hearing, the
Tribunal may hold such
hearings or

or go ahead with the
proceedings on the basis of
the papers and documents,
provided that at

least one hearing has already
been held.

Non-Participation

If one of the parties
refuses or fails to
present at a hearing
without a valid reason
the tribunal has the
power to proceed with
the arbitration.

If one of the parties refuses or
fails to appear at a hearing
without a valid excuse the
tribunal has the power to
proceed with the arbitration.

If one of the parties refuses
or fails to appear at a hearing
without a valid excuse the
tribunal has the power to
proceed with the arbitration.
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Table (3.15): comparison between arbitration procedures EAC, ICC and GCC arbitration centre (con't)

10

Award

There is time limit.

Decision can be made
by the majority of
arbitrators.

Award is announced in a
determined session for it
by the tribunal

president.

The tribunal is given a period of
six months for the final award to
be rendered and the ICC Court
may extend this period.

Decision can be made by the
majority of arbitrators but under
the ICC Rules if there is no
majority the award shall be
made by the chairman of the
tribunal alone.

The tribunal has to submit its
award to the institution for
scrutiny before it is mailed to
the parties.

Award shall be passed within
a maximum period of one
hundred days

from the date of referring the
case file to the Tribunal
unless the parties agree on
another

period.

Decision can be made by the
majority of arbitrators.

The Tribunal send a copy of
the award to the Secretary
General

and the Tribunal Secretariat
shall send a copy of the
award to each of the parties
by a

registered letter with a note
of receipt within three days
from the date the award is
passed.
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Table (3.15): comparison between arbitration procedures EAC, ICC and GCC arbitration centre (con't)

12

Appeal

EAC Rules waives the
right to object to the
decision of the tribunal
unless in the case of
misconduct.

ICC Rules waives the right to
object to the decision of the
tribunal

Award shall be binding and
final.

unless one of the litigants
files an application for the
annulment of the award in
specific events qualified to
issue such award.
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Conclusion of comparison:

The comparison between arbitration procedures of Engineering Arbitration Center
(EAC), International Chamber of Commerce (ICC) court of arbitration and Gulf
Cooperation council commercial arbitration centre show that:

e There are many differences in procedures of arbitration EAC procedures provide
less flexibility than ICC and GCC arbitration procedures especially in
nominating arbitrators but EAC is more flexible in hearing.

e EAC and GCC arbitration centre are more obligated with confidentiality than
ICC due to their confidentially obligation in arbitration rules.

e Costs of arbitration appear to be less expensive than it in ICC and GCC
arbitration centre.

e Arbitration process and awarding have time schedules and time limits that are
more specific in ICC and GCC arbitration centre, so arbitration in ICC and GCC
arbitration centre may be more time effective.
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Chapter 4: Methodology

This chapter describes the methodology that was used in this research. The information
about the research design, research population, questionnaire design, statistical data
analysis, content validity and pilot study, case studies and structured interviews contents
are presented in this chapter.

4.1 Research Design

The term research design refers to the plan that will guide to obtain the suitable and
required data and analyze it. It helps to determine which of the various types of research
approach will be used and how the researcher plans to implement scientific controls to
enhance the interpretability of the results (Polit and Hungler, 1999). In this research
more than one research approach was used to achieve the objectives of the research. The
research conducted through six phases. Figure (4.1) shows the methodology flowchart,
which leads to achieve the research objectives.

The first phase of the research was thesis proposal which included identifying and
defining the problems and establishment objectives of the study and development
research plan.

The second phase includes a summary of comprehensive literature review. Literatures
on dispute resolution methods, arbitration in general : its definition, types, advantages
and disadvantages. Then, arbitration in Palestine especially in EAC and its procedures
was reviewed.

The third phase includes case studies and preparing structured interview based on
actual arbitration cases which were collected. The developed interview form was
distributed to experts ( engineer arbitrators and lawyers).

The fourth phase of the research focused on designing a questionnaire. Modification
was fasted through pilot study, where expert engineer arbitrators and lawyers were
interviewed. The purpose of the pilot study was to test and prove that the questionnaire
questions are clear to be answered in a way that help to achieve the required objectives
of the study.
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Figure(4.1): illustrates the methodology flow chart.

The fifth phase of the research focused on distributing the questionnaire to dispute
parties in arbitration cases dealt by EAC. The questionnaire was used to collect the
required data in order to achieve the research objective. The questionnaire targeted all
dispute parties in arbitration cases dealt by EAC.

A fifty questionnaire forms were distributed to the research population and thirty four
questionnaires were received.

The sixth phase of the research was data analysis and discussion. Statistical Package

for the Social Sciences, (SPSS) was used to perform the required analysis. The final
phase included the conclusions and recommendations.
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4.2 Research Strategy

Research strategy is the way in which the research objectives can be questioned. There are
two types of research strategies, namely, ‘quantitative research’ and ‘qualitative research’
(Naoum, 2007). Data may be narrative information (qualitative data) or numerical values
(quantitative data) (Polit and Hungler, 1985). Quantitative research is ‘objective’ in nature
and it is defined as an investigation into a social human problem, based on testing a
hypothesis or a theory composed of variables, measured with numbers, and analysis with
statistical procedures. It investigates facts and tries to establish relationships between these
facts. Qualitative research is ‘subjective’ in nature. It emphasizes meanings, experiences
and description and takes the form of an opinion or view (Naoum, 2007).

In this research both qualitative and quantitative approaches were used. Qualitative
approach through case studies and interviews to investigate the current engineering
arbitration procedures in EAC and propose a more effective arbitration procedures and
quantitative approach through questionnaire to evaluate arbitration procedures in EAC and
identify the weaknesses, strengths and the needs of development of EAC arbitration
procedures.

4.3 Research methodology

4.3.1 Data Collection

In order to collect the needed data for this research , we use the secondary resources in
collecting data such as books, journals, statistics and web pages, in addition to preliminary
resources that not available in secondary resources through distributing questionnaires on
study population in order to survey their opinion and evaluate EAC arbitration procedures
in the Gaza strip and on case studies and interviews.

4.3.2 Questionnaire Population

A questionnaire population consists of the totality of the observation with which is
concerned. In this research, the population is the total number of 50 dispute parties (
governmental organizations, nongovernmental organizations, consultants, private owners,
municipalities and contractors) who participated in arbitration cases in EAC. Fifty
questionnaires were distributed and thirty four questionnaires were received.
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4.3.3 Questionnaire Design and Content:

According to the literature review and after interviewed experts in arbitration and all the
information that could help in achieving the study objectives were collected, reviewed and
organized to be suitable for the study survey and after many stages of brain storming,
consulting, amending, and reviewing conducted by the researcher with the supervisors, a
questionnaire was developed with closed and open-ended questions.

The questionnaire was designed in the Arabic language (Appendix 4) to be more
understandable to the targeted population. A translated English version of the questionnaire
was attached in Appendix 4. The questionnaire of 8 pages is provided with cover letter in
which explained the purpose of the study, and the confidentiality of the information in
order to encourage high response. The questionnaire consists of three sections to

accomplish the objectives of the research, as following:
1. Respondent Background.
2. EAC Arbitration Procedures which consists of three subsections :
a. Prior arbitration procedures.
b. Arbitration procedures.
c. Arbitration decision (awarding).

3. Arbitration obstacles.

Likert quintuple criterion is used in the research to measure and examine the answers of
questionnaire questions. Most of the answers were limited to the following classifications.
Questions follows scale as in table (4.1).

table (4.1): Likert quintuple criterion used in the research

Level | Very Expensive | Expensive | Mediate Little very Little
Very long long Mediate | Very short Very short
Strongly agree | Agree neutral | disagree | Strongly disagree
Very High Mediate Low very
High Low
Scale 5 4 3 2 1

4.3.4 Case Studies

Case studies become particularly useful where one needs to understand some particular
problem or situation in great depth, and where one can identify cases rich in information.
In this research three arbitration case studies were carefully selected and investigated. The
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aim of these cases was to obtain in-depth information about EAC arbitration procedures
and then based on the cases some interview questions prepared. The interviews conducted
with arbitration experts to discover the weaknesses and strengths of the EAC arbitration
procedures and then recommend more effective procedures.

4.3.5 Interviews

Open semi-structured interviews were conducted with experts in arbitration in Palestine to
evaluate arbitration procedures in EAC and to know how these procedures can be more
effective and still legally in the same time.

The interview questions were developed by the researcher based on literature review and
case studies. Ten experts were interviewed, 8 engineers and 2 lawyers. The interviews
consists of sex sections about :
1. Formation of arbitral tribunal in EAC.
Distribution of arbitration fees between dispute parties.
Time period of arbitration process.
Avrbitration sessions.
Awarding ( arbitration decision).
6. Common questions.
Interviews prepared in Arabic language to be clear and easy a in (Appendix 5).

a bk~ wnN

4.3.6 Pilot Study

1- A pilot study for the questionnaire was conducted before collecting the results of
the sample. It provides a trial run for the questionnaire, which involves testing the
wordings of question, identifying ambiguous questions, testing the techniques that
used to collect data, and measuring the effectiveness of standard invitation to
respondents .

2- The interview pilot was conducted by distributing the interview questions to three
arbitration experts and a lawyer to have their remarks on the interview questions.
The three arbitration experts and the lawyer were asked to verify the interview
questions regarding its ability to achieve its objectives. Expert comments and
suggestions were collected and evaluated carefully and changes, modifications and
additions were considered in the final interview questions.
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4.4 Validity of the Research

The validity of an instrument is defined as a determination of the extent to which the
instrument actually reflects the abstract construct being examined. "Validity refers to the
degree to which an instrument measures what it is supposed to be measuring” (Abu Rass,
2006). High validity is the absence of systematic errors in the measuring instrument. When
an instrument is valid; it truly reflects the concept it is supposed to measure. Achieving
good validity required the care in the research design and sample selection (Abu
Rass,2006) . The amended questionnaire was by the supervisors and three experts in the
arbitration to evaluate the procedure of questions and the method of analyzing the results.
The experts agreed that the questionnaire was valid and suitable enough to measure the
purpose that the questionnaire designed for.

4.5 Content Validity of the Questionnaire

Content validity test was conducted by consulting two groups of experts. The first was
requested to evaluate and identify whether the questions agreed with the scope of the items
and the extent to which these items reflect the concept of the research problem. The other
was requested to evaluate that the instrument used is valid statistically and that the
questionnaire was designed well enough to provide relations and tests between variables.
The two groups of experts did agree that the questionnaire was valid and suitable enough to
measure the concept of interest with some amendments.

4.6 Statistical Validity of the Questionnaire

To insure the validity of the questionnaire, two statistical tests should be applied. The first
test is Criterion-related validity test (Pearson test) which measure the correlation
coefficient between each item in the field and the whole field. The second test is structure
validity test (Pearson test) that used to test the validity of the questionnaire structure by
testing the validity of each field and the validity of the whole questionnaire. It measures the
correlation coefficient between one filed and all the fields of the questionnaire that have
the same level of similar scale.
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4.6.1 Criterion Related Validity :

1) Internal consistency:

Internal consistency of the questionnaire is measured by a surveyed sample, which
consisted of thirty four questionnaires, through measuring the correlation coefficients
between each paragraph in one field and the whole fields. Tables (4.2), (4.3), (4.4) and
(4.5) below show the correlation coefficient and p-value for each field items. As shown in
the table the p- Values are less than 0.05 or 0.01, so the correlation coefficients of this field
are significant at a = 0.01 or a = 0.05, so it can be said that the paragraphs of this field are
consistent and valid to measure what it was set for.

Table (4.2) : The correlation coefficient between each paragraph in the field and the whole field
Prior arbitration procedures

Sig.
Queston
What is your opinion in the following about EAC
arbitration fees
the fee structure in the EAC affected your decision to 0.645 0.000 **

pursue arbitration negatively

It is desirable to pay arbitration fees equally by the

**
2 | two dispute parties 0.785 0.000

It is desirable that the claimant pay bigger part of 0.566 0.001 | **
arbitration fees than defendant

It is desirable that the arbitration fees will be paid
commensurate with the value of claims which are 0.630 0.000 **
awarded to each of the dispute parties with a minimum
must be paid by each party

to pay the first half of arbitration fees before 0.667 0.000 **
formation of arbitral tribunal

to pay the first half of arbitration fees after formation 0.600 0.000 **
of arbitral tribunal

What is your opinion in EAC arbitration costs ?
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**
1 Acrbitration request cost 0.624 0.000
*%*
2 Acrbitration and administrative fees 0.698 0.000
*
3 Lawyer fees 0.386 0.035
What is your opinion in the following arbitral
tribunal formation mechanisms?
1 Number of arbitrators is one or three depending on the 0.584 0.001 **
size of the case.
5 Formation of the arbitration tribunal is prepared by 0.485 0.007 | **
EAC.
Each of the dispute parties choose an arbitrator from 0.729 0.000 | **
3 the list of names of arbitrators determined the center is ' '
then the parties agree to the arbitral tribunal president
Each of the dispute parties choose an arbitrator from 0.661 0.000 | **

4 the list of names of arbitrators determined the center is
then the EAC choose the arbitral tribunal president

*  Correlation coefficient is significant at the a =0.05
* * Correlation coefficient is significant at the a =0.01
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Table(4.3): The correlation coefficient between each paragraph in the field and the whole field

Arbitration procedures

. Pearson p- Sig.
A S coefficient | value | level
How do you evaluate the time period of the EAC
arbitration procedures ?
1 Time of administrative procedures (prior hearings). 0.585 0.001 | **
2 Total time of hearings. 0.699 0.000 | **
3 Time for issuing arbitration decision 0.598 0.000 | **
How do you evaluate the performance of the adopted
EAC arbitrators ?
*
1 Professional expertise and competence of arbitrators. 0.436 0.016
2 Legal expertise and competence of arbitrators. 0.622 0.000 | ==
3 Neutrality of arbitrators 0.719 0.000 | ==
**
4 Ability to administrate hearing sessions 0.524 0.003
5 Flexibility and giving enough time for hearing and 0.512 0.004 | **
discussing witnesses.
Causes of delay in the arbitration procedures, were
primarily related to:
1 Complexity of procedures 0.469 0.009 | ==
*
2 Avrbitrators (hearing sessions administration) 0.452 0.012
*
3 administrative problems (prior hearing sessions) 0.409 0.025
**
4 Reasons related to claimant or defendant 0.573 0.001
*
5 Witnesses and complex evidences 0.412 0.024
*
6 Type of problem being arbitrated 0.374 0.042

*

Correlation coefficient is significant at the a =0.05

* * Correlation coefficient is significant at the a =0.01
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Table(4.4): The correlation coefficient between each paragraph in the field and the whole field

arbitration awarding

. Pearson p- Sig.
A S coefficient | value | level
What do you think about the following statements
about arbitration award
Acrbitration award is fair and unbiased 0.370 0.044 -
*%*
Acrbitration award satisfied both dispute parties 0.656 0.000
**
Acrbitration award only based on legal experience 0.580 0.001
0.681 0.000 | **

Arbitration award only based on technical experience

*

% ¥

Correlation coefficient is significant at the o =0.05

Correlation coefficient is significant at the a =0.01

Table(4.5): The correlation coefficient between each paragraph in the field and the whole field

Arbitration Obstacles

. Pearson p- Sig.

A S coefficient | value | level

In your opinion, how would you rate the degree of

influence of the constraints listed below on the extent

of the arbitration process as a means of dispute

settlement in the Gaza Strip

Lack of sufficient awareness of the parties to the conflict 0.510 0.004 | **

in assets and procedures arbitration .

Not to promote members of the EAC by experts in the o

field of arbitral justice . 0.649 | 0.000

Lack of seriousness by one of the parties to the conflict in 0.583 0.001 | **

the follow-up files of filed arbitration case

Lack of commitment of one of the dispute parties to cover 0.509 0.004 | **

the financial obligations required for EAC.

One of the dispute parties refuse to complete the 0.623 0.000 | **

arbitration proceedings

Lack of commitment to one of the dispute parties to 0.624 0.000 | **

implement of the arbitration decision.

The inability of one dispute party to highlight the 0572 0.001 | **

appropriate documents and evidence which support him in ' '

the process of arbitration.

The way of the arbitrators in hearings administration. 0.431 0.017 *

*

% %

Correlation coefficient is significant at the a = 0.05
Correlation coefficient is significant at the a =0.01
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4.6.2 Structure Validity of the Questionnaire

Structure validity is the second statistical test that used to test the validity of the
questionnaire structure by testing the validity of each field and the validity of the whole
questionnaire. It measures the correlation coefficient between one field and all the fields
of the questionnaire that have the same level of likert scale.

As shown in table (4.6), the significance values are less than 0.05 or 0.01, so the
correlation coefficients of all the fields are significant at o = 0.01 or a = 0.05, so it can
be said that the fields are valid to be measured what it was set for to achieve the main
aim 'of the study .

Table (4.6): correlation coefficient between each filed and all the fields

No. Section Correlation | p- value

1 Prior arbitration procedures 0.735 0.000

5 EAI;C Avrbitration Arbitration procedures 0.708 0.000
rocedures.

3 arbitration awarding 0.633 0.000

4 Arbitration Obstacles 0.743 0.000

* * Correlation coefficient is significant at the a =0.01

4.7 Reliability of the Research

Reliability of an instrument is the degree of consistency with which it measures the
attribute that is supposed to be measured . The test is repeated to the same sample of
people on two occasions and then compares the scores obtained by computing a
reliability coefficient. For the most purposes reliability coefficient above 0.7 are
considered satisfactory. Period of two weeks to a month is recommended between two
tests, but it is too difficult to ask the same sample of people to responds to our
questionnaire twice within short period. To overcome this problem Half Split Method
and Cronbach Alpha coefficient are used through the SPSS software.
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4.7.1 Half Split Method

This method depends on finding Pearson correlation coefficient between the means of
odd rank questions and even rank questions of each field of the questionnaire. Then,
correcting the Pearson correlation coefficients can be done by using Spearman Brown
correlation coefficient of correction. The corrected correlation coefficient ( consistency
coefficient) is computed according to the following equation :

Consistency coefficient = 2r/(r+1), where r is the Pearson correlation coefficient.

The normal range of corrected correlation coefficient 2r/(r+1) is between 0.0 and + 1.0
As shown in Table (4.7), all the corrected correlation coefficients values are between
0.865 and 0.897 and the general reliability for all items equal 0.8903, and the
significant (o ) is less than 0.05 so all the corrected correlation coefficients are
significance at o = 0.05. It can be said that according to the Half Split method, the
dispute causes group are reliable.

Table (4.7): Split-Half Coefficient method

Spearman-
person- Brown p-

No. Section correlation L value
Coefficient

1 Prior arbitration procedures 0.799 0.888 0.000

EAC
2 Arbitration | Arbitration procedures 0.762 0.865 0.000
Procedures.

3 arbitration awarding 0.860 0.925 0.000

4 Arbitration Obstacles 0.814 0.897 0.000

Total 0.739 0.890 0.000

* Correlation coefficient is significant at the a =0.01
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4.7.2 Cronbach’s Alpha Coefficient

This method is used to measure the reliability of the questionnaire between each field
and the mean of the whole fields of the questionnaire. The normal range of Cronbach’s
coefficient alpha value between 0.0 and + 1.0, and the higher values reflects a higher
degree of internal consistency. As shown in Table (4.8) the Cronbach’s coefficient
alpha was calculated for each field. The results were in the range from 0.882 and 0.935,
and the general reliability for all items equal 0.920. This range is considered high; the
result ensures the reliability of the questionnaire.

Table (4.8): for Reliability Cronbach's Alpha

Cronbach's
No. Section Alpha
1 Prior arbitration procedures 0.873
EAC
2 Arbitration | Arbitration procedures 0.882
Procedures.

3 arbitration awarding 0.935
4 Arbitration Obstacles 0.913

Total 0.920

4.8 Statistical Manipulation:

To achieve the research goal, researcher used the statistical package for the Social
Science (SPSS) for Manipulating and analyzing the data. The Statistical methods that
used are as follows:

1- Frequencies and Percentile

2- Alpha- Cronbach Test for measuring reliability of the items of the questionnaires

3- Person correlation coefficients for measuring validity of the items of the
questionnaires.

4- Spearman -Brown Coefficient

5- One sample t- test
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4.9 Study Limitation

The study has the following limitations:

1. This research was concerned with the procedure of EAC only which limited the area
of the research.

2. The study was limited to the engineering arbitration in construction industry only in
the Gaza Strip and did not take the West Bank into consideration.

3. The surveyed questionnaires inherit another limitation related to the fact that they
direct the participant to give opinions with regard to certain given statements.
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CHAPTER 5

DATA ANALYSIS AND
DISCUSSION

64



Chapter 5: Results And Discussion

This chapter describes the results that have been obtained from the questionnaire
distributed to fifty dispute parties questionnaires. For this purpose the statistical package
for social sciences (SPSS) was used. The information about the respondents background
will be presented.

The survey results, in this chapter, will illustrate the respondents evaluation of
arbitration procedures in EAC and their opinion about some suggestions for the process
prior arbitration procedures, through it and awarding. Arbitration obstacles will be also
ranked according to its effect on extent of arbitration as a dispute resolution method.
Finally, results of interviews with ten arbitration experts will be discussed.

Part 1 :Results of Questionnaires:

5.1 One Sample K-S Test

One Sample K-S test will be used to identify if the data follows normal distribution or
not, this test is considered necessary in the case of testing data using Parametric Test
which stipulates data to be normality distributed and this test used when the size of the
sample are greater than 30.

Results of K-S test as shown in table (5.1), clarifies that the calculated p-value is greater

than the significant level which is equal 0.05 ( p-value. > 0.05). This in turn denotes that
data follows normal distribution, and so parametric Tests must be used.

Table (5.1): One Sample K-S

No. Section Z FAUEIE
1 Prior arbitration procedures 0.885 0.414
2 Arl:I)EitAr\zgion Arbitration procedures 1.054 0.217
3 Procedures arbitration awarding 1.497 0.023
4 Arbitration Obstacles 1.053 0.218
Total 1.162 0.135
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5.2 Data Processing and Analysis

The relative important index and the mean values were used in this research. the relative
index techniques has been widely used in construction research for measuring attitudes
with respect to surveyed variables. Triple scaling was used for ranking questions that
have an agreement levels. The respondents were asked to give their perceptions in
group of questions on five-point scale which reflects their assessment regarding the
arbitration procedures. The importance index was computed using the following
equation:

Formula Relative importance Index =

ZW_ on, +4n, +3n,+2n,+1n;
AN SN

Where w is the weighting given to each factor by the respondent, ranging from 1 to 5,
(n1 = number of respondents for Strongly disagree, n2 = number of respondents for
disagree, n3 = number of respondents for neutral, n4 = number of respondents for agree
, N5 = number of respondents for strongly agree. A is the highest weight (i.e 5 in the
study) and N is the total number of samples. The relative importance index ranges from
Oto1l.

In the results of the questionnaire a one sample t- test is used to test if the opinions of
the respondents in the content of the sentences are positive ( relative important index
greater than "0.60" and the p-value less than 0.05) or the opinion of the respondent in
the content of the sentences are neutral ( p- value is greater than 0.05) or the opinion of
the respondent in the content of the sentences are negative (relative important index less
than "0.60" and the p-value less than 0.05).

5.3 General Information:

5.3.1 Experience of Respondents :

Table (5.2) and figure (5.1) show that 20.6 % of the respondents have experience of " 5
years to 10 years " , and 79.4% of the respondents have an experience more than 10
years and this is high experience.
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Table (5.2): Experience of respondents

S paneg: Frequency | Percentages
Less than 5 years 0 0.0
5 years to 10 years ! 206
10 years and more 27 9.4
Total 34 100.0
Syearsto 10
Lessthan 5 years years
0\ 2%

10vears and
more
79%

Figure (5.1) : Experience of respondents

5.3.2 Company Type:

Table (5.3) and figure (5.2) show that 41.2% of the respondents are Contractors, and
14.7% are Governmental associations, 8.8% are Municipalities, 23.5% Consultants and
11.8% Private owners.

The distribution of dispute parties classes is nearly as the distribution of dispute parties

in the literature review in figure (2.5). The differences are due to the differences in time
periods in which the distribution percentages conduced.
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Table (5.3): Company type

Company type Frequency | Percentages
Contractor 14 41.2
Governmental association 5 14.7
Municipalities 3 8.8
Consultant 8 23.5
Private owners 4 118
34 100.0

Total

Private owners
12%

Consultant
23% ontractor

1%

Governmental
association
15%

Municipalities
9%

Figure(5.2): Company type

5.3.3 Participation in Engineering Arbitration :

The percentage of respondents participated in engineering arbitration in EAC only once
is 64.7%, and 29.4 % of the sample participated in engineering arbitration twice , and
5.9% from the sample participated in engineering arbitration three times as shown in
table (5.4).

Majority of respondents participated once in engineering arbitration because they
participated in little number of disputes or only one dispute. Some disputes are resolved

by traditional informal methods.
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Table (5.4): Times of participation in engineering arbitration

Times Frequency | Percentages
Once 22 64.7
Twice 10 29.4
Three times 2 5.9
Total 34 100.0

5.3.4 Value of Original Contract :

As shown in table (5.5), 5.9 % of the original contract's values are less than 100,000
US$, and 35.3% are between 100,000-1,000,000 US$ and 58.8% are More than

1,000,000 US$.

Majority of original contracts are considered of high value compared to values of other

contracts in the Gaza Strip.

Table (5.5): Value of original contract

Value of original contract Frequency | Percentages
Less than 100,000$ 2 5.9
100,000-1,000,000$ 12 35.3

More than 1,000,000$ 20 58.8
Total 34 100.0

5.3.5 Value of Claims Requested:

20.6% of the requested claims of respondents are less than 100,000 US$, and 50% are
between 100,000 and 1,000,000 US$ and 29.4% of the requested claims are more than

1,000,000 US$ as shown in table 5.6 .
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Table (5.6): Value of claims requested

Value of claims S —
requested
Less than 100,000$ 7 20.6
100,000-1,000,000$ 17 50
More than 1,000,000$ 10 29.4
Total 34 100.0

5.3.6 Value of Actual Award:

Table (5.7) shows that 35.3% of the value of actual award of arbitration are less than
50,000 US$ and 35.3% of the value of actual award are 50,000-100,000US$ and 29.4%

from the Value of actual award are more than 100,000US$ .

From tables (5.6) and (5.7) it is found that 79.4 % of requested claim are more than
100,000 US$ and at the same time 70.6% of the actual awards of arbitration are less

than 100,000 US$.

Table (5.7): Value of actual award

Value of actual award Frequency | Percentages
Less than 50000$ 12 35.3
50000-100000$ 12 35.3
More than 100000$ 10 29.4
Total 34 100.0
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5.4 Prior Arbitration Procedures

This section discusses the results regarding the procedures before hearing sessions.

5.4.1 Dispute Resolution Methods Before Arbitration

As mentioned in the literature review many dispute resolution methods can be used to
resolve disputes before arbitration, in this section those methods will be ranked from the
most used to the least.

Dispute Informal
Lo Mediation review negotiation
Litigation board 359

g 11%
25% 4%

Formal
negotiation
25%

Figure (5.3): Which of the following dispute resolution methods you used to resolve your dispute
before arbitration

As shown in figure (5.3) informal negotiation is the most used method (34.7% of
respondents) before arbitration due to its economy, business relationship preservation
and time advantages. Then Formal negotiation and Litigation ranked second after
informal negotiation and used by 25.0% of respondents despite their formality and high
costs and long time of litigation. Most of respondents used more than one dispute
resolution method before arbitration, especially informal and formal negotiation
because of negotiation clauses in contracts .

Mediation which is formal non-binding dispute resolution method is used by only
11.1% of respondents before arbitration.

Dispute Review Board is the least used method because construction dispute parties are
not familiar with it and standard contracts rarely contain it in the dispute resolution
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clauses, despite it can protect from disputes and claims through reviewing and solving
conflicts in early stages.

5.4.2 Arbitration Agreement

Figure (5.4) shows that 79.4 % from the sample prefer the arbitration agreement to be "
Arbitration clause in original contract " and that to obligate parties to use arbitration as a
final resolution of any disputes related to the contract, and 20.6% from the sample
prefer the arbitration agreement to be " Separate arbitration agreement ".

Separate
arbitration
agreement
21% Arbitration
clause in
original
contract

9%

Figure (5.4): Arbitration agreement

5.4.3 EAC Arbitration Fees

Table (5.8) shows the opinion of the respondents about EAC arbitration fees, and
ranked according to relative important index from the most agreeable to the least
agreeable from respondents.

Table (5.8) also shows the percentage of agreement of respondents regarding EAC
arbitration fees as will be detailed below.

1. "ltis desirable that the arbitration fees will be paid commensurately with the value
of claims which are awarded to each of the dispute parties with a minimum must
be paid by each party " with relative index is 0.74 and p-value is equal to 0.002
less than 0.05. A percentage of 67.7% of the respondents agree with distributing
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the arbitration fees commensurately with the value of claims which are awarded to

each of the dispute parties with a minimum value must be paid by each party.

Table (5.8): EAC arbitration fees

No

i )
o £ - o >
tion § £t & 2 |5| 3
Ques < % g = S g 405)
= 8_ o 8
= &
1 The fee structure in the EAC affected your decision | 2.59 | 0.52 | -1.839 | 0.075 | 5 | 23.6
to pursue arbitration negatively
It is desirable to pay arbitration fees equally by the
2 | two dispute parties 362 | 072 | 2.180 | 0.036 | 2 | 64.7
3 It is desirable that the claimant pay bigger part of 1941039 | -7.257 | 0.000 | 6 | 5.8
arbitration fees than defendant
It is desirable that the arbitration fees will be paid
4 commensurate with the value of claims which are 371|074 | 3376 | 0.002 | 1 | 67.7
awarded to each of the dispute parties with a
minimum must be paid by each party
5 To pay the first half of arbitration fees before 3.09 | 0.62 | 0399 | 0.692 | 4 | 38.2
formation of arbitral tribunal
6 To pay the first half of arbitration fees after 341 | 0.68 | 2122 | 0.041 | 3 | 67.7
formation of arbitral tribunal
3.06 | 0.61 | 0.665 | 0.510

All Questions

the results appear that

Critical value of t at df "33" and significance level 0.05 equal 2.03

2. "It is desirable to pay arbitration fees equally by the two dispute parties " with
relative index 0.72, p-value equal 0.036. A percentage of 64.7% of the
respondents agree with arbitration fees equally by the two dispute parties.

The above mechanisms of distributing arbitration fees between the two dispute parties,
both of them are considered satisfying for respondents.

Interviews with arbitration experts shows that one of those mechanisms should be

agreed upon in the arbitration agreement.

3. "to pay the first half of arbitration fees after formation of arbitral tribunal " with
relative index 0.68, p-value equal 0.041 and 67.7% of respondents agree with it.
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4. "to pay the first half of arbitration fees before formation of arbitral tribunal " with

relative index 0.62 and p-value equal 0.692.

Respondents prefer to pay the first half of arbitration fees after formation of arbitral
tribunal. That of course needs good faith and guarantees to obligate the dispute parties
to complete arbitration procedures in the case of appealing the arbitral tribunal and the

EAC rejects this appealing (interview with arbitration experts, 2012) .

5. " the fee structure in the EAC affected your decision to pursue arbitration
negatively " with relative index 0.52 and p-value equal 0.075. Respondents have
neutral opinion about the effect of arbitration fees on their decision to pursue
arbitration. Therefore, it can be considered that the fee structure in the EAC does
not affected dispute parties decision to pursue arbitration negatively and it

satisfying.

6. "ltis desirable that the claimant pay bigger part of arbitration fees than defendant "
with relative index 0.39 and p-value equal zero and respondents disagree with that.
They consider it unfair to pay bigger part of arbitration fees by claimant than

defendant.

5.4.4 EAC Arbitration Costs

Table (5.9) shows the opinion of the respondents about EAC arbitration costs, and
ranked according to relative important index from high to down.

Table (5.9) : EAC arbitration costs

No »
g
. = § = @ 3 &
Question & | B S L S =
= il = — T =
= O o
[oX
£
1 | Arbitration request cost 3.26 | 0.65 | 3.020 | 0.005 3
5 Avrbitration and 3.38 | 0.68 | 4.520 0.000
.. . 1
administrative fees
3 | Lawyer fees 335 | 0.67 | 2978 | 0.005 5

Critical value of t at df "33" and significance level 0.05 equal 2.03
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1- " Arbitration and administrative fees with relative index 0.68, p-value equal zero
and 38.2 % of respondents considered it high.

2- "Lawyer fees " with relative index 0.67 and p-value equal 0.005 and it is
considered high for 41.1% of respondents. Dispute parties are not obligated to be
presented by Lawyers ,so they can be presented by experts which preferred by
58.8% of respondents as in figure (5.5).

3- " arbitration request cost " with relative index " 0.65" , and p-value equal "
0.005"and 76.7% of respondents considered it moderate.

In general, the relative index of the opinion of the respondents about EAC arbitration
costs is "0.66", and the p- value equal 0.000 which is less than 0.05, and the value of t-
test equal 4.492 which is greater than the critical value 2.03. It means that respondents
considered that the EAC arbitration costs high, But, if EAC arbitration costs compared
with other arbitration costs in other centers as in table 3.15, costs of arbitration in EAC
appears less expensive. So, EAC arbitration costs truly considered accepted.

Table (5.9) : EAC arbitration costs

No -
[<5)
©
o £ - )
. S| 22| B s | %
Question o | B § = S &
= o £ - ! =
- O o
o
=
1 | arbitration request cost 3.26 | 065 | 3.020 0.005 3

Arbitration and 3.38 | 0.68 4,520 0.000
administrative fees

3 | Lawyer fees 3.35 | 0.67 | 2978 | 0.005

All Questions 3.30 | 0.66 | 4.492 | 0.000

Critical value of t at df "33" and significance level 0.05 equal 2.03

Arbitration request cost is 75 US$ and it is not considered very high with respect to
arbitration and administrative fees which depend on the value of claims required by
both dispute parties as shown in (Appendix 2).
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5.4.1.5 Arbitral Tribunal Formation Mechanisms

Table (5.10) shows the opinion of the

sample about arbitral tribunal formation

mechanisms, and ranked according to relative important index from high to down.

1- " Number of arbitrators is one or three depending on the size of the case " with
relative index 0.76 and p-value equal zero. A percentage of 86.4 % of
respondents agree that the number of arbitrator should be determined according
to the size of the arbitration case one or more as stated in the Executive
Regulations of EAC (Article 20).

In the majority of arbitration cases in EAC three arbitrators are chosen without
considering the size of the case. In ICC and GCC arbitration centers dispute

parties determine the number of arbitrators in the arbitration agreement.

Table (5.10): arbitral tribunal formation mechanisms

No

Question

Mean

relative
important index

T test

p-value

rank

Percent (agree)

Number of arbitrators is one
or three depending on the
size of the case.

3.82

0.7

(ep]

4.026

0.000

oo
o
~

Formation of the arbitration
tribunal is prepared by EAC

3.35

0.67

1.481

0.148

58.8

Each of the dispute parties
choose an arbitrator from the
list of names of arbitrators
determined by the center is
then the parties agree to the
arbitral tribunal president

3.53

0.71

2.360

0.024

61.8

Each of the dispute parties
choose an arbitrator from the
list of names of arbitrators
determined by the center is
then the EAC choose the
arbitral tribunal president

2.79

0.56

-1.190

0.242

29.4

All Questions

3.38

0.68

4.824

0.000

Critical value of t at df "33" and significance level 0.05 equal 2.03
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3- "Each of the dispute parties choose an arbitrator from the list of names of
arbitrators determined by the center, then the parties agree to the arbitral tribunal
president " with relative index 0.71 and p-value equal 0.024. A percentage of
61.8% of respondents agree with choosing arbitral tribunal by themselves.
However arbitration experts considered that unfair and majority of the cases in
EAC might be referred to the same arbitrators and others will not work or
participate in any case. This will be explained in details in second part of this
chapter.

3- " Formation of the arbitration tribunal is prepared by EAC " with relative index "
0.67, and p-value equal 0.148, neutral opinion of respondents.

4- " Each of the dispute parties choose an arbitrator from the list of names of EAC
arbitrators. Then the EAC choose the arbitral tribunal president " with relative
index 0.56 and p-value equal 0.242 and that is disagreed by respondents. A
percentage 47.1% of respondents disagree the EAC to choose the arbitral tribunal
president. Respondents agree to choose the arbitral tribunal president by both
dispute parties. ICC and GCC arbitration center give the right of choosing the
arbitral tribunal president to the disputants.

5.5 Arbitration Procedures

This section will discuss the results about arbitration procedures from hearing sessions
to closing hearing.

5.5.1 Evaluation of Time Period of the EAC Arbitration Procedures

Table (5.11) show the opinion of the sample about the time period of the EAC
arbitration procedures, and ranked according to relative important index from longest to
shortest as the following:
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Table (5.11): evaluation the time period of the EAC arbitration procedures

No é =)
o .S - © S
. = = = 172} = x| =
Question 3 | B & = = G| &
E &
Time of administrative 253 | 051 | -4.464 | 0.000
1 . . 1529
procedures (prior hearings).
2 Total time of hearings. 241 | 048 | -6.159 | 0.000 2| 558
Time for issuing arbitration | 2.35 | 0.47 | -4.875 | 0.000
3 . 3| 47
decision
All Questions 243 | 0.49 | -6.595 | 0.000

Critical value of t at df "33" and significance level 0.05 equal 2.03

1- " Time of administrative procedures (prior hearings) " with relative index 0.51,
and p-value equal zero. A percentage of 52.9% of respondents considered it long.

2- " Total time of hearings." with relative index 0.48 and p-value equal zero and
55.8% of respondents considered it long.

3- " Time for issuing arbitration decision " with relative index 0.47 and p-value
equal zero and 47% of respondents considered it long.

In general, the relative index for the opinion of the respondents about evaluation the
time period of the EAC arbitration procedures is "0.49", and the p- value equal 0.000
which is less than 0.05, and the absolute value of t-test equal 6.595 which is greater
than the critical value which is equal 2.03. It means that respondents considered the
time period of the EAC arbitration procedures long period.

One of the most important advantages of arbitration is to be quick dispute resolution

method. The time limits of arbitration in EAC (which determined in EAC arbitration
agreement form ) should scheduled to make time of EAC arbitration shorter.

5.5.2 Evaluation of the Performance of the Adopted EAC Arbitrators

Table (5.12) shows the opinion of the sample about evaluation the performance of the
adopted EAC arbitrators, and ranked according to relative important index from highest
to lowest as the following:
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" Flexibility and giving enough time for hearing and discussing witnesses " with
relative index 0.84 and p-value equal zero. A percentage 82.4% of respondents
considered flexibility very high. This is very important advantage for EAC
arbitration and increase satisfactory of disputants about arbitration awarding.

Table (5.12): evaluation the performance of the adopted EAC arbitrators

No

Question

Mean
relative
important index
T test
p-value
rank
Percent (high)
Percent
(moderate)

Professional expertise and 394 | 079 | 7.911 | 0.000
competence of arbitrators.

()
\‘
w
Ul
N
o
Ul

Legal expertise and 3.24 | 0.65 1.605 0.118

competence of arbitrators. 4 | 323 ] 50

397 | 0.79 | 9.027 | 0.000

Neutrality of arbitrators 2 | 794 | 20.6

Ability to administrate 385 | 0.77 | 6.685 | 0.000

. : 3 [ 7051 265
hearing sessions

Flexibility and giving
enough time for hearing and
discussing witnesses.

418 | 0.84 | 9.574 | 0.000 1 18241176

All Questions 3.84 | 0.77 | 8.727 | 0.000

Critical value of t at df "33" and significance level 0.05 equal 2.03

"Professional expertise and competence of arbitrators." with relative index " 0.79
and p-value equal " 0.000". A percentage 73.5 of respondents considered
Professional expertise and competence of EAC arbitrators high. Professional
expertise of the EAC arbitrators due to long years of experience in construction,
management. Many of EAC arbitrators have PhD degree and others with Master
degree.

"Neutrality of arbitrators " with relative index 0.79 and p-value equal zero. A
percentage 79.4 of respondents considered neutrality of EAC arbitrators high.
When EAC determining arbitrators for any case, disputants can apply for
replacement them for certain reasons and arbitration procedures stop until
disputants approved the arbitrators.

" Ability to administrate hearing sessions " with relative index 0.77 and p-value
equal zero. It considered high. Ability to administrate hearing sessions important
to keep time of arbitration short and make fair decisions.
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5- " Legal expertise and competence of arbitrators.” with relative index " 0.65" , and
p-value equal 0.118. A percentage 50% of respondents considered that EAC
arbitrators have moderate legal expertise. Legal expertise is very important for
arbitrators to have a good demonstrated and practical knowledge of dispute
resolution. Good knowledge of arbitration law very important to prevent any
legal defect allow disputant to appeal the arbitration decision which take long
time in courts.

In general the relative index for the evaluation of the respondents about the performance
of the adopted EAC arbitrators is "0.77", and the p- value equal 0.000 which is less than
0.05, and the value of t test equal 8.727 which is greater than the critical value which is
equal 2.03 that mean the performance of the adopted EAC arbitrators is satisfying, but
legal expertise need to be supported by training and cooperation with bar association for
legal assistance.

5.5.3 Causes of Delay in the Arbitration Procedures
Table (5.13) shows the opinion of the sample about Causes of delay in the arbitration

procedures, and ranked according to relative important index from high to down.

Table (5.13): Causes of delay in the arbitration procedures

S
©
s | 2SS | 3 = |z
No Question o | B § = S S
o
=
3.12 | 0.62 0.643 0.524 5

1 | Complexity of procedures

Arbitrators (hearing sessions | 3.00 | 0.60 | 0.000 1.000
administration)
administrative problems (prior hearing | 350 | 0.70 | 2.938 0.006
$essions)

4 | Reasons related to claimant or defendant 4.06 | 0.81 9.519 0.000 2

5 | Witnesses and complex evidences 4.09 | 082 9.496 0.000 1

6 | Type of problem being arbitrated 400 | 080 | 7.141 | 0.000 |3

3.67 | 0.73 | 8.953 | 0.000

All Questions
Critical value of t at df "33" and significance level 0.05 equal 2.03
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" Witnesses and complex evidences " with relative index 0.82 and p-value equal
zero. It is ranked first. There are high flexibility in hearing according to
arbitration law and Executive Regulations of EAC and that give the disputants
chance to present large number of evidences and witnesses which some of them
are not needed but disputants present them only to extending arbitration time
especially when disputant are presented by lawyers.

"Reasons related to claimant or defendant " with relative index 0.81, p-value
equal zero and ranked second. Reasons related to claimant or defendant such as
delaying the time of a hearing session, Apologizing of witnesses or not to
presenting the required evidences, and all that delaying the procedures of
arbitration.

" Type of problem being arbitrated " with relative index " 0.80" , and p-value
equal " 0.000". Respondents agree that the type of the problem is one of the
causes of delaying in arbitration procedures due to its degree of complexity, its
facts and existence of evidences and its degree of complexity.

administrative problems (prior hearing sessions)" with relative index 0.70 and p-
value equal 0.006. Respondents agree that administrative problems such as
formation of arbitral tribunal and appealing one or more of arbitrators and
delaying pay of first part of arbitration fees are causes of delaying arbitration
procedures.

" Complexity of procedures " with relative index 0.62 and p-value equal 0.524
respondents opinion is neutral. Respondents considered arbitration procedures
not complex which is one advantage of EAC arbitration procedures.

Acrbitrators (hearing sessions administration) with relative index " 0.60" , and p-
value equal " 1.000", respondents opinion is neutral.

In general, the relative index for the opinion of the respondents about Causes of
delay in the arbitration procedures is 0.73 and the p- value equal zero which is less
than 0.05, and the value of t- test equal 8.953 which is greater than the critical value
which is equal 2.03. It means that the respondents agree that the main causes of
delay in the arbitration procedures are witnesses and complex evidences , Reasons
related to claimant or defendant, type of problem being arbitrated, and administrative
problems (prior hearing sessions).
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In order to keep time period of arbitration procedures in EAC not long hearings
should be scheduled and administrative procedures prior hearing should be reviewed
in detail.

5.5.4 Representation of Disputants

As shown in figure (5.5), 23.5 % from the respondents prefer to be represented by an
attorney, 58.8% of the respondents prefer to be represented by an expert and 17.6%
from the sample prefer to be represented by themselves .

self attorney
represented 23%
18%

59%

Figure (5.5): Would you prefer to be presented by:
More than 58% of respondents prefer to be presented by experts to be competent in the

subject-matter of the dispute. This would ensure benefiting from their professional
expertise in explaining their evidences and arguing other dispute party's representative
and witnesses.

5.6 Arbitration Awarding

5.6.1 Arbitration Award

Table (5.14) shows the opinion of the sample about arbitration award, and ranked
according to relative important index from high to down.
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Table (5.14): arbitration award

x —
S 8 .
- c 25| 5 | % [« 8 |58
S Question g | ¢ e S = =
2 | et - : =8 S &
- O o o o S
(o Pudl Na}
= &
1 Avrbitration avyard isfairand | 3.44 | 0.69 | 2.082 | 0.045 3| a71 | 235
unbiased
2 Arbltratlop award sa_tlsfled 324 | 065 | 1.092 | 0.283 4| 382 | 236
both dispute parties
3 Avrbitration award iny based | 3.59 | 0.72 | 3.106 | 0.004 2| 647 | 265
on legal experience
Arbitration award only based | 4.03 | 0.81 | 8.370 | 0.000
4 . . 1| 765 0
on technical experience
All Questions 357 | 0.71 | 3.587 | 0.001

1-

Critical value of t at df "33" and significance level 0.05 equal 2.03

" Arbitration award only based on technical experience " with relative index
" 0.81" , and p-value equal zero. A percentage 76.5% of respondents agree
that EAC arbitrators made their decisions based on high technical experience
which is one of the most important objectives of using arbitration. Technical
experience of EAC arbitrators is strong advantage. EAC should ensure
benefiting from well experienced arbitrators in training new arbitrators.

"Arbitration award only based on legal experience " with relative index 0.72
and p-value equal 0.004. A percentage of 64.7% of respondents agree that
there is legal basis for arbitrators decisions. Legal experience of EAC
arbitrators considered moderate by 50% of respondents as shown in table
(5.12) . All arbitration procedures from start to awarding based on executive
regulations of EAC which based originally on Palestinian Arbitration law
No0.3/2000.

" Arbitration award is fair and unbiased " with relative index 0.69 and p-value
equal 0.045. A percentage 47.1% of respondents agree that the decision of
arbitrators is fair and unbiased . That because disputants at the beginning of
arbitration procedures, agree the chosen arbitrators. Although 32.5% of
respondents disagree that the decision of arbitrators is fair, a percentage 91%
of respondents ( as shown in table 5.24) will choose EAC arbitration as a
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dispute resolution in future. Interviews with respondents show that they will
choose EAC arbitration as a dispute resolution again because of high
professional experience and they believe that EAC arbitrators provide
enough efforts to make possible fair decision.

4- " Arbitration award satisfied both dispute parties " with relative index " 0.65"
, and p-value equal " 0.283", respondents opinion is neutral.

5.6.2 Arbitration Period of Time

Figure (5.6) shows that 71% of the respondents describe the period of time that is taken
from the beginning of arbitration procedures to issuing the arbitration award is long. A
percentage of 29% of the respondents describe it as moderate.

Short
Not enough

0%
0%
Moderate
29% Long
o
b

Figure (5.6): Period of time that taken from the beginning of arbitration procedures to issue the
arbitration award

Majority of respondents agree that arbitration period of time is long and that reflects
unsatisfactory with time of arbitration. Therefore, time of arbitration is needed
should be reviewed.

5.6.3 The Details in Arbitration Decision

Table (5.15) and figure (5.7) show that 14.7 % from the respondents agree that
awarding merits in arbitration decision are very detailed, 52.9% from the respondents
agree that awarding merits in arbitration decision are detailed, 26.5% from the
respondents agree that awarding merits in arbitration decision are moderate and 5.9%
from the respondents agree that awarding merits in arbitration decision are very
summarized.
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Table (5.15): Awarding details in arbitration decision

Was awarding merits in arbitration decision Frequency | Percentages

Very detailed 5 14.7
Detailed 18 529
Moderate 9 26:5

Summarized 0 0.0

Very summarized 2 59
Total 34 100.0

Very
Summarized ¢, mmarized
0% 6% Very detailed
Moderate 15%

26%

Figure (5.7): Awarding merits in arbitration decision
5.6.4 Desirable Level of Details in the Awarding

Table (5.16) and figure (5.8) show that 41.2% from the respondents prefer awarding
merits detailing level in arbitration decision to be very detailed, 38.2% from the
respondents prefer awarding merits detailing level in arbitration decision to be detailed,
17.6% from the respondents prefer awarding merits detailing level in arbitration
decision to be moderate " and 2.9% from the respondents prefer awarding merits
detailing level in arbitration decision to be summarized " .
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Table (5.16): desirable awarding merits detailing level in arbitration decision

desirable awarding merits detailing level in arbitration

decision Frequency | Percentages

Very detailed 14 41.2

Detailed 13 38.2

Moderate 6 17.6

Summarized 1 2.9

Very summarized 0 0.0

Total 34 100.0

Very

Summarized

Detailed
38%

summarized

Moderate o
18% M/ 0%
\ Very detailed

41%

Figure (5.8): Desirable awarding merits detailing level in arbitration decision

More than 79% of respondents prefer the details of arbitration decision to be detailed.
Details in the merits of arbitration enable the dispute parties to understand how the
arbitrators reached to their decision. But, at the other hand, more details mean more

time for the arbitrator's decision (awarding).

5.7 Arbitration Obstacles

Table (5.17) show the opinion of the respondents about the degree of influence of the
constraints listed below on the extent of the arbitration process as a means of dispute
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settlement in the Gaza Strip and ranked according to relative important index from the
most impressive the least impressive.

1- " Lack of sufficient awareness of the parties to the conflict in fundamentals and
procedures arbitration " with relative index 0.83 and p-value equal " 0.000", and
ranked first.

2- " Not to promote members of the EAC by experts in the field of arbitral justice "
with relative index 0.72 and p-value equal zero and ranked second.

3- " Lack of commitment of one of the dispute parties to cover the financial
obligations required for EAC " with relative index 0.72 and p-value equal " zero
and ranked second.

Table (5.17): Degree of influence of the constraints on the extent of the arbitration process as a
means of dispute settlement in the Gaza Strip

No <
=
. s | 22| @ 3 | x
Question o | B = S 8
= T E — g =
2
£
Lack of sufficient awareness
1 of the parties to the conflict | 4.15 | 0.83 | 7.497 | 0.000 1
in assets and procedures
arbitration .
Not to promote members of
2 | the EAC by experts in the 362 | 072 | 3656 | 0.001 2
field of arbitral justice.
Lack of seriousness by one
3 of the parties to the conflict | 3.56 | 0.71 | 3.957 | 0.000 3
in the follow-up files of filed
arbitration case.
Lack of commitment of one
of the dispute parties to
4 | cover the financial 359 0.72 3.187 0.003 2
obligations required for
EAC.
One of the dispute parties
5 | refuse to complete the 3.35) 067 | 2167 0.038 4
arbitration proceedings
Lack of commitment to one
of the dispute parties to 3.62 | 0.72 | 3.270 | 0.003
6 |. o 2
implement of the arbitration
decision.
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The inability of one dispute

party to highlight the 356 | 071 | 3.791 | 0.001

7 | appropriate documents and 3
evidence which support him
in the process of arbitration.

8 The way of the arbitratorsin | 3.29 | 0.66 | 2.257 | 0.031 5

hearings administration.

All Questions 359 | 072 | 6.628 | 0.000

Critical value of t at df "33" and significance level 0.05 equal 2.03

Lack of commitment to one of the dispute parties to implement of the
arbitration decision.” with relative index 0.72 and p-value equal zero and ranked
second.

" Lack of seriousness by one of the parties to the conflict in the follow-up files of
filed arbitration case " with relative index 0.71 and p-value equal zero, and
ranked third.

" The inability of one dispute party to highlight the appropriate documents and
evidence which support him in the process of arbitration " with relative index
0.71 and p-value equal 0.031 and ranked third.

" One of the dispute parties refuse to complete the arbitration proceedings " with
relative index 0.67 and p-value equal 0.038 and ranked fourth.

" The way of the arbitrators in hearings administration " with relative index 0.66
and p-value equal 0.031 and ranked fifth.

In general, the relative index for the opinion of the respondents about the degree of
influence of the constraints listed below on the extent of the arbitration process as a
means of dispute settlement in the Gaza Strip is 0.72 and for each constraint is more
than 0.6, and the p-value equal zero which is less than 0.05 and for each constraint is
less than 0.05, and the value of t test equal 6.628 which is greater than the critical value
which is equal 2.03. It mean that the respondents agree that all the constraints listed
below influence on the extent of the arbitration process as a means of dispute settlement
in the Gaza Strip, but the most impressive constraints are:

Lack of sufficient awareness of the parties to the conflict in assets and
procedures arbitration
Not to promote members of the EAC by experts in the field of arbitral justice
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e Lack of commitment of one of the dispute parties to cover the financial
obligations required for EAC Lack of commitment to one of the dispute parties
to implement of the arbitration decision.

e Lack of seriousness by one of the parties to the conflict in the follow-up files of
filed arbitration case.

Those constraints are the same constraints that are mentioned by Sawalhi (2009) in his
article as constraints influence the extent of arbitration as a dispute resolution method as
shown in chapter 2. Those obstacles should be treated using many techniques as will
mentioned in the part 2 of this chapter.

5.8 Reconsidering EAC for Future Dispute Resolution

Table (5.18) show that 91.2% of the respondents mentioned they will reconsider EAC in
dispute resolution method again in the future. However 8.8% of the respondents will not
resolve disputes again by in EAC.

This result is a best indicator of respondents satisfactory on EAC arbitration procedures.

This result means that there are high level of acceptance with EAC arbitration
procedures.

This high level of acceptance in few years of service indicates the high professionalism
in EAC.

Table (5.18): Would you use arbitration in EAC as a dispute resolution method again

Would you use arbitration in EAC as a dispute resolution
. Frequency | Percentages
method again
Yes 31 91.2
No 3 8.8
Total 34 100.0

Part 2 :Results of Interviews :

Interviews were conducted with 10 arbitration experts to collect needed information
about arbitration procedures, needed improvements and identifying the main obstacles
that effect the extent of arbitration as a dispute resolution method. Findings from
interviews are as following.

89



5.9 Formation of Arbitral Tribunal

1. All interviewed arbitration experts agreed that the current process of forming the
arbitral tribunal in EAC is good and fair as the EAC ranks adopted arbitrators in
a list to choose whose turn is it to arbitrate the current case. So, each arbitrator
takes his chance to gain experience.

2. 90% of interviewees considered that it preferable, in cases of jurisdiction, for
one of the arbitrators in the arbitral tribunal to have the jurisdiction as an
arbitrator or president of the tribunal.

3. 80% of interviewees considered that it preferable to categorize the cases
according to its size as following: one arbitrator is enough for small cases, three
arbitrators for the bigger cases and a tribunal of more than three arbitrators for
bigger and that according to fixed categories determined by the board of
directors of the EAC.

4. All interviewees considered it is recommended to cooperate with bar
association to assist by lawyers for legal support and lack of this support
considered one of the most impressive factors on the extent of arbitration as
mentioned in section 5.5.

5.10 Distribution of arbitration fees between dispute parties

Results of interviews as shown in figure 5.9 illustrate that :

1. Majority of interviewees (60%) considered it is more fair to partition arbitration
fees between dispute parties proportionally with claims of each party.

2. 30% of interviewees considered that it is more fair to distribute arbitration fees
according to arbitration agreement between the dispute parties and if they do not
agree, the board of directors of the EAC determined how to distribute it.

3. 10% of interviewees considered it is more fair to partition arbitration fees
between dispute parties proportionally with actual award for each party.
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proportionally
with actual
award

Figure (5.9): Distribution of arbitration fees between dispute parties

5.11 Time Period of Arbitration Process
Findings of this section of the interviews are indicated as following :

1. 30% of interviewees agree that it is good to put timetable for arbitration case
and obligate with it to achieve the arbitration time advantage.

2. 70% of interviewees disagree with scheduling the arbitration cases because that
the Palestinian Arbitration law No. (3) for the year 2000 determine certain
period for the arbitration procedures (one year) cannot be exceeded without
permission from the court or agreement of the dispute parties.

The author believes that it is more acceptable to schedule the arbitration procedures to
keep the time as shorter as possible. In ICC arbitration procedures, the arbitral tribunal
put timetable for the procedures and limited the needed number of documents and
witnesses to save time.

5.12 Causes of Delay in Arbitration Cases

As indicated by the interviews the most common causes of delay in arbitration cases as
follows:
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1. Absence of one or both dispute parties to the scheduled hearing sessions.

2. Delay in presenting witnesses and evidences of one dispute party or presenting
little or too much evidences and witnesses .

3. Delay in paying arbitration fees by one or both dispute parties .

4. Type and size of case which is arbitrated.

5. Replacement of representatives of one or both dispute parties through arbitration
process.

6. Long period that taken by dispute parties to sign the arbitration agreement.

7. Stopping arbitration procedures by dispute parties for conciliation then back to
arbitration again if they fail to reach a resolution of the dispute by conciliation.

5.13 Hearing Sessions

All interviewees (100%) agreed that hearing sessions must be conducted according to
the Palestinian arbitration law before awarding because it present more details for the
case which is arbitrated.

5.14 Arbitration Decisions (Awarding)

Interviewees were asked if decisions of arbitrators in EAC were satisfying for the
dispute parties or not and their responds as in figure 5.10 show that:

1. 90 % of interviewees agree that majority of arbitration decisions in EAC are
satisfying for the dispute parties even if they did not get all their claims awarded
. That because they agree voluntarily to arbitrate and high professionalism of
arbitrators in the EAC. This result is conversed to the opinion of the dispute
parties who considered arbitration decisions in EAC are not satisfying for the
dispute parties.

2. 10% of interviewees disagree that all arbitration decisions are satisfying for the
dispute parties because satisfying them at all cannot be achieved.

3. Interviewees agree that it is good to use standard form for awarding with
appendixes for special details in each unique arbitration case.
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Arbitration Decisions

W satisfying

H not satisfying

Figure (5.10): Arbitration Decisions

5.15 Common Questions
5.15.1 Spreading the Culture of Arbitration

Interviewees were asked how arbitration culture can be spread and they gave many
suggestions:

1. Construction contracts should include a clause to resolve any disputes using
arbitration.

2. Cooperation with Palestinian Contractors Union and owners of current
projects to conduct workshops about arbitration and its importance and
showing arbitration advantages and distributing awareness bulletins to
contractors in Palestinian union of contractors, owners, consultants, project
managers and supervising engineers in current construction projects.

3. Developing the website of the EAC and publishing articles about EAC
efforts, services and issuing arbitration magazine periodically.

5.15.2 Review of Previous Arbitration Cases

Interviewees see that revising procedures of arbitration in previous cases to explore
the weaknesses is very important to organize more effective arbitration procedures.
Also they suggest to benefit from it in preparing workshops to increase awareness
of arbitration.
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CONCLUSION AND
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Chapter 6:Conclusion and Recommendations

The main aim of this research is to evaluate and identify improvements in arbitration
procedures in EAC in the construction industry in the Gaza Strip. This chapter include
conclusion of the research, pragmatic recommendations to improve engineering
arbitration procedures in EAC in the Gaza Strip and proposed further studies.

6.1 Conclusion

From literature review it is found that there are lack in studies which investigate
arbitration procedures in the Gaza Strip in general or arbitration procedures in EAC as a
special case in construction industry in the Gaza Strip, so this research focus on
evaluating and improving arbitration procedures in EAC in three stages of arbitration :

e Prior arbitration procedures
e Arbitration procedures
e Awarding (arbitration decision)

Ranking the main obstacles which influence the extent of use the arbitration as a
dispute resolution method in the Gaza Strip.

The research findings indicate that a large number of users of engineering arbitration in
EAC are contractors and consultants. The majority use arbitration for only once.

Findings indicate that the most used dispute resolution methods before arbitration are
informal and formal negotiation and that arbitration agreement is preferred to be an
arbitration clause in original construction contract as a dispute resolution method.

Results illustrates that it is more desirable that the arbitration fees be paid
commensurately with the value of claims which are awarded to each of the dispute
parties with a minimum must be paid by each dispute and to pay the first half of
arbitration fees after formation of arbitral tribunal party for the users of EAC arbitration.

From the research it is found that arbitration costs which include Arbitration and
administrative fees, Lawyer fees and arbitration request cost is not high comparing with
other arbitration institutions. This result indicates cost effectiveness of arbitration
procedures in EAC.

Respondents preferred the number of arbitrators in arbitrated case to be determined
according to its size. Each of the dispute parties choose an arbitrator from the list of
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names of arbitrators determined by the center, then the parties agree to the arbitral
tribunal president in the case of three arbitrators.

Findings illustrate that the total time period of the EAC arbitration procedures is too
long period and it is unacceptable by the dispute parties.

Performance of the adopted EAC arbitrators is satisfactory, but legal expertise need to
be supported by training and cooperation with bar association for legal assistance. EAC
have high Professional expertise and competence, flexibility and giving enough time for
hearing and discussing witnesses, neutrality of arbitrators and ability to administrate
hearing sessions.

Findings show that the main causes of delay in the arbitration procedures of EAC are
witnesses and complex evidences, reasons related to claimant or defendant, type of
problem being arbitrated and administrative problems (prior hearing sessions).

The respondents considered that arbitrators decisions in EAC are based on technical and
legal experience

Despite the respondents considered that arbitrators decisions in EAC are fair and
unbiased, those are not satisfactory for all respondents.

From the research results it is found that the most impressive constraints that influence
on the extent of the arbitration process as a means of dispute settlement in the Gaza
Strip are:
e Lack of sufficient awareness of the parties to the conflict in assets and
procedures arbitration
e Not to promote members of the EAC by experts in the field of arbitral justice
e Lack of commitment of one of the dispute parties to cover the financial
obligations required for EAC.
e Lack of commitment of one of the dispute parties to implement of the arbitration
decision.
e Lack of seriousness by one of the parties to the conflict in the follow-up files of
filed arbitration case.

Finally, maybe the best measure of the parties' satisfaction with arbitration would be
their response to the question "Would you use arbitration in EAC again?" which
indicates high level of acceptance and satisfactory of respondents on EAC arbitration
procedures.
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6.2 Recommendations

e EAC arbitration procedures should be evaluated periodically by technical and
legal professionals and arbitration experts in order to improve it continuously.
And procedures of arbitration in previous cases periodically should be revised to
explore the weaknesses in it to treat it, to organize more effective arbitration
procedures and to benefit from it in preparing workshops to increase awareness
of arbitration.

e Some improvements are recommended for EAC arbitration procedures
according to the findings of this research. The required improvements are:

1. Mechanism of paying arbitration fees should be reviewed to be more satisfying
and to be paid commensurately with the value of claims of each of the dispute
parties with a minimum must be paid by each dispute and to pay the first half of
arbitration fees after formation of arbitral tribunal party for the users of EAC
arbitration.

2. Timetables should be prepared for any case filed in EAC to ensure the time for
arbitration being short as possible.

3. Number of arbitrators in arbitrated case should be determined according to its
size.

4. Each of the dispute parties choose an arbitrator from the list of names of
arbitrators determined by the center, then the parties agree to the arbitral tribunal
president in the case of three arbitrators to achieve more satisfying and
acceptance of dispute parties.

5. In arbitration cases of special jurisdiction arbitral tribunal should involve at
minimum one arbitrator has this jurisdiction and that will saving time and costs
needed for experts.

6. It is good to use standard form for awarding with appendixes for special details
in each unique arbitration case.

e The EAC should ask the dispute parties to complete an evaluation card of each
arbitrator after each case is closed in order to determine weaknesses and
strengths of each arbitrator in order to focus on improving the weaknesses
through training process and benefit from strengths in learning other adopted and
new arbitrators.

e EAC should cooperates with Palestinian union of contractors to conduct
workshops and seminars to increase the contractors awareness of arbitration as a
dispute resolution method and showing arbitration importance and main
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advantages to believe that arbitration provide them strong position to achieve
their rights.

Awareness bulletins to contractors in Palestinian union of contractors, owners,
consultants, project managers and supervising engineers in current construction
projects should be distributed.

Website of the EAC should be activated and developed and publish articles
about EAC efforts, services and arbitration magazine should be issued
periodically.

Avrbitration clauses to arbitrate any dispute at EAC should be contained in local
construction contracts.

Training courses for adopted arbitrators in EAC and new arbitrators should
conducted and focusing on means and techniques to make arbitration less costly
for the dispute parties.

EAC should cooperate with bar association to assist EAC arbitrators in
increasing their legal expertise.

EAC should cooperate with international arbitration institutions such as ICC
Palestine to prepare competent arbitrators and cooperate to develop arbitration
process in EAC.

Local conferences of arbitration should be conducted in order to attract regional
and international experts in arbitration. And EAC arbitrators should share in
international arbitration conferences to gain experience and competence.

6.3 Proposed Further Studies

1.

It is necessary to re-study each procedure individually and more detailed
investigating in order to achieve more improvements.

It is necessary to study how to make arbitration procedures in EAC more time
and cost effective in detail.

It is necessary to study how to prepare competent and professional arbitrators.
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Appendix 4

Questionnaire For Surveying EAC arbitration procedures in The Gaza
Strip

( To be completed By dispute parties participated in EAC arbitrated
cases )

Dear sir,

First, I would like to present my pleasure and thanks to you for consuming part of your
time and effort in participating to complete this questionnaire.

This questionnaire is prepared to study the arbitration procedures in the construction
industry in the Gaza Strip. And it is a part of partial of the requirements for degree of
master in construction management in Islamic University — Gaza.

All information in the questionnaire will be used for research with complete commitment
for absolute confidentiality to your information.

In advance, thank you for your participation.

Questionnaire contents:
This questionnaire is divided into five main sections to accomplish the aim which
was put for:
1. Common Data
2. EAC Arbitration Procedures.
3. Arbitration Obstacles.

Sincerely,
Doaa Abu Jbara.



Section 1
Common Data
e Job/ Position:-----------=------

e EXxperience:
O Lessthan 5 years O 5yearsto 10years O 10 years and more
e Company type:
0 Contractor O Governmental association @ Municipalities
0 Consultant O Private owners
e How many times have you participated in engineering arbitration as:
% Claimant----------
Were these administered by the EAC? O Yes O No

% Defendant---------

Were these administered by the EAC? O Yes O No
e Value of original contract :--------------------

e Value of award requested:---------------------
e Value of actual award: ~ -------------m-mmmo-

Section 2
Arbitration in EAC
Which of the following dispute resolution methods you used to resolve your dispute
before arbitration :
e Informal negotiation

e Formal negotiation

e Dispute review board
e Mediation

e Litigation

3.1 Prior arbitration procedures
e Would you prefer the arbitration agreement to be:

0O Arbitration clause in original contract O Separate arbitration agreement



What is your opinion in the following about EAC arbitration fees

Item Strongly | Agree | Neutral | Disagree | Strongly
# agree disagree
1 the fee structure in the EAC
affected your decision to m] m) 0 ) m)
pursue arbitration negatively
2 It is desirable to pay
arbitration fees equally by
the two dispute parties 0 0 0 0 0
3 It is desirable that the
clal_mar}t pay bigger part of a a a a a
arbitration fees than
defendant
4 It is desirable that the
arbitration fees will be paid
commensurate with the
value of claims which are
awarded to each of the 0 0 0 0 0
dispute parties with a
minimum must be paid by
each party
5 to pay the first half of
arbltrat_lon fees b_efore a a a a a
formation of arbitral
tribunal
6 to pay the first half of
arbltrat_lon fees a_fter a A A a a
formation of arbitral
tribunal
What is your opinion in EAC arbitration costs ?
Item # very Expensive | Mediate | Little very
Expensive Little
1 arbitration a a a a a
request cost
9 Arbl_trz_;ltlon_and a a a a a
administrative fees
3 Lawyer fees a m) m] 0 m)




What is your opinion in the following arbitral tribunal formation mechanisms?

Item
#

Strongly
agree

Agree

Neutral

Disagree

Strongly
disagree

1

Number of arbitrators is one
or three depending on the
size of the case.

a

o

Formation of the
arbitration tribunal is
prepared by EAC .

Each of the dispute parties
choose an arbitrator from
the list of names of
arbitrators determined the
center is then the parties
agree to the arbitral tribunal
president

Each of the dispute parties
choose an arbitrator from
the list of names of
arbitrators determined the
center is then the EAC
choose the arbitral tribunal
president

3.2 Arbitration procedures

How do you evaluate the time period of the EAC arbitration procedures ?

Item #

Very
short

Short

Mediate

Long

Very
long

Time of administrative

procedures (prior hearings).

o

a

o

a a

Total time of hearings.

o

a

o

a 0

decision

Time for issuing arbitration

o

a

o

a a

How do you evaluate the performance of the adopted EAC arbitrators ?

Item #

Very
High

High

Mediate

Low

Very
Low

Professional expertise and
competence of arbitrators.

o

Legal expertise and

competence of arbitrators.




Neutrality of arbitrators m) m) m) 0 )
Abll_lty to administrate hearing a a a - a
sessions

Flexibility and giving enough

time for hearing and a m) m) 0 0
discussing witnesses.

Causes of delay in the arbitration procedures, were primarily related to:

Item Strongly Agree | neutral | disagree SFroneg
# agree disagree
1 Complexity of procedures m) m) m) ) m)

2 Arbltrators_(hearlr!g a a a a a
sessions administration)
3 admlnlstrat_lve proplems a a a a a
(prior hearing sessions)
4 Reasons related to
. m 0 ) 0 m
claimant or defendant
5 Wltnesse§ and complex a a A a a
evidences
6 Type of p(oblem being a a a a a
arbitrated
e Would you prefer to be presented by:
0 attorney 0 expert 0 self represented
3.3 arbitration awarding

What do you think about the following statements about arbitration award

Item Strongly Agree | neutral | disagree S@rongly
# agree disagree
1 | Arbitration avyard is fair and a a a a a

unbiased
2 Arbltratlop award sa_tlsfled a a a a a
both dispute parties
3 Arbitration award qnly a a a a a
based on legal experience
4 Arbitration award only
based on technical a m) m] m m
experience




O Very long
O Long O Moderate
O Short O Not enough

Was awarding merits in arbitration decision :

How do you describe the period of time that taken from the beginning of
arbitration procedures to issue the arbitration award ?

O Very detailed O Detailed O Moderate 3 Summarized O Very summarized

e What is the desirable awarding merits detailing level in arbitration decision

O Very detailed O Detailed O Moderate 3 Summarized 0 Very summarized

Section 3

Arbitration Obstacles

In your opinion, how would you rate the degree of influence of the constraints listed
below on the extent of the arbitration process as a means of dispute settlement in the

Gaza Strip?
Item Very | High | Mediate | Low | very
# High Low
1 Lack of sufficient awareness of the
parties to the conflict in assets and m) m) ) ] m]
procedures arbitration .

2 Not to promote members of the EAC by
experts in the field of arbitral justice . m) m) 0 m| a

3 Lack of seriousness by one of the
parties to the conflict in the follow-up m m m m) m
files of filed arbitration case

4 Lack of commitment of one of the
dispute parties to cover the financial m) m) m) 0 0
obligations required for EAC.

5 One of the dlspute parties refuse_ to a a a a a
complete the arbitration proceedings

6 Lack of commitment to one of the
dispute parties to implement of the m) m) 0 ] a
arbitration decision.

7 The inability of one dispute party to
hlghllght the_approprlate (_joc_uments and a a a a a
evidence which support him in the
process of arbitration.

8 The way of the arbitrators in hearings a - a a a

administration.




e Would you use arbitration in EAC as a dispute resolution method again?

O Yes O No
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Appendix 7

RULES REGULATING THE COSTS OF ARBITRATION
Adopted by the GCC Commercial Co-operation Committee

Avrticle (1)
Administration Fees
1. The Centre shall charge a non-refundable fee of BD 50.000 (Fifty Bahraini Dinars) for
every reference to arbitration (Article (39) of the Rules).
2. The Centre shall charge non-refundable fees for the services provided to the parties on
condition that such fees shall not exceed 2% of the amount in dispute (Article (40),
paragraph (1) of the Rules).
3. The administrative charges are determined as a percentage of the amounts in dispute as
illustrated by the Scale of the Administrative Fees below. These charges which applied
to each succession slice of the amount in dispute are to be added together. If the amount
in dispute exceeds five million Bahraini Dinars, the administrative fees will be fixed at
the sum of BD. 7,500.000 (Seven thousand five hundred Bahraini Dinars).
4. The Board of Directors may amend this Scale from time to time upon proposition by
the Secretary General.

Administrative Fees

AMOUNT IN

DISPUTE (BD) FEES
From To
15,000 50,000 1%
50,001 100,000 500 + 0.75 % of amount exceeding 50,000
100,001 250,000 875 + 0.50 % of amount exceeding 100,000
250,001 500,000 1625 + 0.375 % of amount exceeding 250,000
300,001 1,000,000 | 2562 + 0.25 % of amount exceeding 500,000
1,000,001 | 2,000,000 | 3812 + 0.125 % of amount exceeding 1,000,000
2,000,001 | 5,000,000 | 5062 + 0.075 % of amount exceeding 2,000,000
Ower 5,000,000 Fixed fee 7,500

All above amounts are in Bahraini Dinars.



Article (2)
Arbitrators’ Remunerations

1. Remunerations for arbitrators are determined as a percentage of the amounts in
dispute.

These remunerations will be assessed according to the conditions and circumstances of
each case within the maximum and minimum range of the Scale of the Arbitrator
Remuneration illustrated below.

2. The Secretary General, based on the Scale of Remuneration, shall determine the
arbitrators' remunerations. He may, on an exceptional basis, determine the remuneration
by exceeding beyond the range of the Scale if he found that the volume and the
circumstance of the disputed case so justified, as the arbitration proceedings, for instance,
are extended or the issue in the dispute is so subdivided that it would reach beyond the
will of the Arbitral Tribunal, and by reducing the remuneration if the parties reached to a
friendly settlement of the dispute outside or within the framework of the Arbitral Tribunal
during the process of arbitration.

Arbitrators’ Remunerations

AMOUNT IN ARBITRTOR'S REMUNERATION
DISPUTE (BD)
From To Minimum Maximum
15,000 50,000 BD 750 5% of the amount
50 + 20 : ceeds ,
50,001 | 100,000 zb%&}“'“ of the amount exceeds | » 5 . 5 506 of the amount exceeds 50,000

o ; o . . .
100,001 250,000 1,750 + 0.75% of the amount @ 3,750 + 1.50% of the amount exceeds

exceeds 100,000 100,000
250,001 500,000 giz:d:zsoosé}gé of the amount S%EEDJ 0.75% of the amount exceeds
500,001 1.000.000 ;Ié:d:ﬁoﬂoigggc of the amount 1080?;0; 0.50% of the amount exceeds
1.000.001 | 2.000.000 :iz:djlgoﬂg};c()oof the amount }C{t}é;ﬂmg 0.25% of the amount exceeds
2000.001 | 5.000.000 zf;zsd:lgdl]fgmof the amount 5}[8}55003 0.1% of the amount exceeds
Over 5.000.000 ;Sigjs ;.ooo-g?o{goof the amount :]{8]{715003 0.05% of the amount exceeds

All above amounts are in Bahraini Dinars.
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