Title Hong Kong's anti-terrorism measures under fire
Author(s) Young, Simon NM
Citation
Issued Date | 2003
URL http://hdl.handle.net/10722/54955

Rights

Creative Commons: Attribution 3.0 Hong Kong License




Hong Kong’s
Anti-Terrorism Measures
Under Fire

Simon N.M. Young

Centre for Comparative and Public Law
Faculty of Law
The University of Hong Kong

Occasional Paper No. 7

January 2003




THE UNIVERSITY OF HONG KONG
LIBRARIES

R i )
lir® Al

This book was a gift

from
Centre for Comparative and Public Law
Faculty of Law
The wniversity of Hong Kong




Centre for Comparative and Public Law
Faculty of Law
The University of Hong Kong

The Centre for Comparative and Public Law was established in 1995 within the Faculty of
Law of The University of Hong Kong. The purposes of the Centre are to promote research
and other activities in the field of public and comparative law. The Centre has organised
many seminars relating to international law and human rights in Hong Kong, and has active
research projects covering such topics as the implementation of international human rights
standards in Hong Kong law and practice; equality and the law, trafficking of women into
Hong Kong and comparative sexual harassment law.

The Director of the Centre is Associate Professor Carole Petersen; the Deputy Directors are
Associate Professor Lyal Sunga and Research Assistant Professor Robyn Emerton. The
Assistant Research Officer is Kelley Loper; the Senior Research Assistant is Gabrielle Rush;
and the Executive Secretary is Flora Leung.

This Occasional Paper was written by Assistant Professor Simon N.M. Young, who made
written and oral submissions before the Bills Committee for the United Nations (Anti-
Terrorism Measures) Bill. Parts of this papet were presented at the conference, sponsored by
the Centre and the Faculty of Law, eittaitled The Impact of Anti-Terrorism Measures in Hong
Kong and the Region, held on Novembier Z, 2002 at the University of Hong Kong.

Further information about the Centre and ofhr occasional papers published by the Centre are
available on the Centre’s website: http://www.hku.hk/ccpl/.

Published by

Centre for Comparative and Public Law
Faculty of Law

The University of Hong Kong
Pokfulam Road

HONG KONG

Tel: (852) 2859 2941

Fax: (852) 2549 8495

Email: fkleung@hku.hk

©2003 Centre for Comparative and Public Law

The contents of this paper may be freely reproduced, provided that acknowledgement is made of the original
source,



Centre for Comparative and Public Law - Occasional Paper No. 7

Hong Kong’s Anti-Terrorism Measures Under Fire*
Simon N.M. Young**

Introduction

Following behind other jurisdictions, Hong Kong tabled its post September
11t anti-terrorism legislation for first reading on April 17, 2002." The United Nations
(Anti-Terrorism Measures) Bill (hereinafter the “Bill”), was aimed at implementing
the mandatory requirements of Resolution 1373, adopted by the Security Council
under Chapter VII of the United Nations Charter on September 28, 2001. With the
amount of time available for drafting the Bill, one might have expected a
comprehensive, balanced and carefully reasoned piece of proposed legislation.
However, the Bill failed to satisfy these expectations. It was the subject of intense
criticism by legislators, legal professionals, public interest and human rights groups.
In response to these criticisms, the government promptly proposed many substantial
amendments, thereby confirming its numerous defects.

The central problem with the original Bill was that, in trying to satisfy
international obligations to curtail terrorist activity and terrorist financing, the
proposed scheme over-reached this objective by imposing many unnecessary
coercive powers and procedures. Essentially, there were inadequate safeguards for
the protection of human rights and property rights of innocent persons. To
compound these problems, the government attempted to rush the Bill through the
Legislative Council before the summer 2002 recess, notwithstanding some vocal
opposition in favour of more time for consideration and public consultation? The
government’s expedient approach to the Bill left legislators and members of the
community with very little opportunity to ponder the implications of the numerous
ad hoc changes that were being proposed. In the end the government succeeded and
the original Bill was passed, after some being substantially amended, on July 12,

** Copyright © Simon N.M. Young 2003. All rights reserved.

* Assistant Professor, Faculty of Law, University of Hong Kong (email: snmyoung@hku.hk).

1 United Nations (Anti-Terrorism Measures) Bill, Hong Kong Gazette L.5. No. 3, Issue 15, Vol. 6, 2002,
p. C491. The anti-terrorism legislation of most major nations (e.g. Canada, United Kingdom, United
States, Australia) was enacted and brought into force before 2002. See Legal Services Division (LegCo
Secretariat), “A comparison of Overseas Anti-Terrorism Legislation on Listing Process”, LC Paper No.
1.5 98/01-02, which can be found at hitp://www.legco.gov.hk/vr0l-
02/english/be/bcb9/papers/be590603cb2-1s98-e.pdf, for a list of the commencement dates of various
anti-terrorism laws enacted by other countries.

2 When the Administration gave notice on July 10% to resume the Second Reading of the Bill, the Bills
Committee unanimously passed a motion expressing “deep regret”, because taking such action before
the scrutiny of the Bill was completed was “at variance with the established practice of the Legislative
Council.” See “Report of the Bills Committee on the United Nations (Anti-Terrorism Measures) Bill”
(28 June 2002), LC Paper No. CB(2)2401/01-02, which can be found at http://www.legco.gov.hk/yr01-

02/english/hc/papers/hc0628cb2-2401.pdf.
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2002, only 87 days after first reading. About half of the provisions in the United
Nations (Anti-Terrorism Measures) Ordinance (Cap 575) (hereinafter “the
Ordinance”), particularly the ones not dependent on the passage of subsidiary
legislation, was brought into operation on August 17, 2002.2

The political process behind the passing of the Bill is as much a subject of
criticism as the Bill itself. This paper documents critical commentary on the Bill in
the context of its legislative history. The author, having participated in the
consultation process, gained a unique and first-hand perspective into the legislative
process. This paper reproduces the author’s written submissions provided to the
Bills Committee on two occasions in June 2002, as well as comments by the
government in reply to the first submission.

By juxtaposing these submissions between the text of the original Bill and the
final Ordinance, a picture of how the Bill evolved in light of concerns for
fundamental freedoms and human rights emerges. For the most part, the picture
shows the government heeding the criticisms and making concessions, most likely
because the Bill was so severely flawed in the first place and the felt urgency to have
the Ordinance passed before the summer recess. However, the picture is not entirely
satisfactory as there remain some provisions that may trap the innocent, particularly
the new offence which makes it a crime to “become a member of, or begin to serve in
any capacity with” a person specified as a UN designated terrorist> This issue and
other unanswered questions about the potential breadth of the Ordinance are
documented in this paper. The submissions are organized under the following
headings:

A. Scheme for Specifying and Revoking Specifications of “Terrorists’, ‘Terrorist

Associates’, “Terrorist PrOPEILY ...cucireerererierieirierestaiesieesnesesteae s sasstssssssessssesnssesenes 3
B. Scheme for Freezing Terrorist FUNAS.......coecvrimiereeieeniicie st eresree s ennennes 15
C. Scheme for Freezing Property Other than Funds.........ccccooeeinrcnennrnecuncnenn. 22
D. The New Criminal Prohibifions .....ceeeereeereerierenenereecieereseceneeeeseetereseesesesnssenens 25
E. The Reporting Duty and Offence ...t ceeseenees 30

3 All provisions are in operation except ss. 3 (as it relates to ss. 8 and 10), 5, 6, 8, 10, 13, 14(1) (as it
relates to s. 8), 14(2) and (3), 14(4) (as it relates to s. 10), 15, 17 and 18. See L.N. 137 of 2002.

4 The documents referred to here were before the Bills Committee and can be found on the Bills
Cominittee’s website at http://www.legco.gov.hk/english/.

5 United Nations (Anti-Terrorism Measures) Ordinance (Cap 575), s. 10(1)(b). For more, see
discussion at infra note 16.
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F. Coercive Powers to Obtain Evidence and Information...cocccevveeeeeeeeevveeeeeeseesenns 34
G. Forfeiture of Terrorist PrOPEItY.......ccccciiiciiiriiiniercreceneieersisissestseas e enenas 43
. O her ISSUES oottt ettt st et ee et e em e e s e ene e s e se st es s s essnes st eeeaesnsesnne 47

A. Scheme for Specifying and Revoking Specifications of ‘Terrorists’,
‘Terrorist Associates’, ‘Terrorist Property’

The Bill introduced four new terms to the laws of Hong Kong: ‘terrorist’,
‘terrorist act’, “terrorist associate’, and ‘terrorist property’. The Bill, however, did not
make it an offence to be a “terrorist’ or ‘terrorist associate’, or even to commit a
“terrorist act’. Instead, according to the Secretary for Security, the Bill was meant “to
implement, through a minimalist approach, resolution 1373 of the United Nations
Security Council...and certain recommendations of the Financial Action Task Force
on Money Laundering (FATF).”¢ It was the government’s intention to consider at a
later stage implementing the other elements of the UN Resolution and FATF
recommendations and provisions from the latest international conventions against
terrorism, e.g., the International Convention for the Suppression of Terrorist
Bombings and the International Convention for the Suppression of the Financing of
Terrorism.” Consequently, the content of the Bill and Ordinance was concerned
mostly with the financing and money laundering dimensions of terrorism. It did not
contain the more controversial measures seen in the anti-terrorism legislation of
other countries, such as new offences prohibiting terrorist activities, preventive
detention, trials in military courts, and wiretap authorization.

¢ Regina Ip’s speech made in moving the second reading of the United Nations (Anti-Terrorism
Measures) Bill on April 17, 2002 in the Legislative Council can be found in Press Release: “LC: United
Nations (Anti-Terrorism Measures) Bill second reading” at
http://www.info.gov.hk/gia/general/200204/17/0417208 htm.

7 Ibid. The International Convention for the Suppression of Terrorist Bombings, G.A. Res. 164, U.N.
GAOR, 52d Sess., 72d mtg., Annex, Agenda Item 152, U.N. Doc. A/RES/52/164 (1998), reprinted in 37
LL.M. 249, was ratified by the People’s Republic of China on November 13, 2001. Its application to
Hong Kong was extended on the same date. However, the International Convention for the
Suppression of the Financing of Terrorism, G.A. Res. 54/109, 54 Sess., U.N. Doc. A/RES/54/109,
Annex (2000), which entered into force Apr. 10, 2002, was only signed by the People’s Republic of
China on November 13, 2001, and its application has not been extended to Hong Kong. Many of the
other multilateral treaties targeting specific terrorist activities, such as hijacking, hostage taking,
crimes against internationally protected persons, and use of plastic explosives, apply to and are
incorporated in Hong Kong. The implemented provisions can be found in Aviation Security
Ordinance, Cap. 494, Fugitive Offenders (Safety of Civil Aviation) Order, L.N. 204 of 1997, L.S. No 2
to Gazette No 19/1997, Internationally Protected Persons and Taking of Hostages Ordinance, Cap 468,
and Fugitive Offenders (Internationally Protected Persons and Hostages) Order, L.N. 205 of 1997, L.S.
No. 2 to Gazette No 19/1997.
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To deal effectively with the problem of terrorist financing and money
laundering, the Bill employed the idea of specification, which is new to the law of
money laundering in Hong Kong. Specification serves two main purposes: (a) it
permits a court to presume persons or things to be terrorists, terrorist associates, or
terrorist property (as the case may be), unless the contrary is proven, thereby making
the task of proof much easier for the government when related coercive actions are
taken; and (b) it notifies the public of persons and things to be cautious of when
trying to comply with the legislation.

Specification at the domestic level also allows for a convenient interface with
the international system of designating persons and entities connected with terrorist
activities undertaken by a United Nations Security Council Committee since 1999.
While it is true that no immediate coercive consequences arise from a specification
alone, it is the indirect effects on persons and property that gives rise to the need for
close scrutiny of the processes underlying both the making and revoking of
specifications.

United Nations (Anti-Terrorism Measures) Bill
(First Reading April 17, 2002)

2. Interpretation
(1) In this Ordinance, unless the context otherwise requires---

"entity” (B%8) means any body of persons (including individuals), whether corporate or
unincorporate;

"terrorist” (B:ifi4rF) means a person who commits, or attempts to commit, a terrorist
act or who participates in or facilitates the commission of a terrorist act;

“terrorist act” (B EFAT &)---
(a) subject to paragraph (b), means the use or threat of action where---
(i) the action---
(A) involves serious violence against a person;
{B) involves serious damage to property;
(C) endangers a person's life, other than that of the person committing the action;
(D) creates a serious risk to the health or safety of the public or a section of the
public;
(E) is designed seriously to interfere with or seriously to disrupt an electronic
system; or
(F) is designed seriously to interfere with or seriously to disrupt an essential
service, facility or system, whether public or private; and
(ii) the use or threat is---

(A) designed to influence the Government or to intimidate the public or a section
of the public; and
(B) made for the purpose of advancing a political, religious or ideological cause;
(b) in the case of paragraph (a)(i)(F), does not include the use or threat of action
in the course of any advocacy, protest, dissent or stoppage of work;
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“terrorist associate" (E2Ei 4 FH B %) means---

(a) an entity owned or controlled, directly or indirectly, by a terrorist; or

(b) a person who is designated by the Committee of the Security Council of the United
Nations established pursuant to the United Nations Resolution 1267 of 15 October 1999;

"terrorist property” (¥4 T8 E) means---

(a) the property of a terrorist or terrorist associate; or

(b) any other property consisting of funds that---
(1) 1s intended to be used to finance or otherwise assist the commission of a
terrorist act; or
(ii) was used to finance or otherwise assist the commission of a terrorist
act;

4, Specification of persons and property as terrorists, terrorist associates or terrorist property
(1) Where the Chief Executive has reasonable grounds to believe that a person is a terrorist, the
Chief Executive may publish a notice in the Gazette specifying the name or names of the person.

(2) Where the Chief Executive has reasonable grounds to believe that a person is a terrorist
associate, the Chief Executive may publish a notice in the Gazette specifying the name or names of
the person.

(3) Where the Chief Executive has reasonable grounds to believe that any property is terrorist
property, the Chief Executive may publish a notice in the Gazette specifying the property.

(4) For the avoidance of doubt, it is hereby declared that a notice under subsection (1), (2) or (3) is
not subsidiary legislation.

(5) Subject to section 16(3)(a), for the purposes of this Ordinance, it shall be presumed, in the
absence of evidence to the contrary, that -

(a) a person specified in a notice under subsection (1) is a terrorist;

(b) a person specified in a notice under subsection (2) is a terrorist associate;

(c) property specified in a notice under subsection (3) is terrorist property.

(6) Where -

(a) a person or property is specified in a notice under subsection (1), (2) or (3), as the case

may be; and

(b) either -
(i) the Chief Executive ceases to have reasonable grounds to believe that the
person or property is a terrorist, terrorist associate or terrorist property, as
the case may be; or
(ii) the Court of First Instance has granted an application under section 16 which
relates to the person or property, as the case may be,

then the Chief Executive shall, as soon as is practicable, by notice published in

the Gazette, revoke the notice to the extent that it relates to the person or

property, as the case may be.

(7) A notice under subsection (1), (2) or (3) which has not been revoked under subsection (6) shall
expire on the 3rd anniversary of the date of its publication in the Gazette.

(8) For the avoidance of doubt, it is hereby declared that neither subsection (6) nor (7) shall
operate to prevent the Chief Executive from again exercising the Chief Executive’s power under
subsection (1), (2) or (3) in respect of a person or property who or which has ceased to be specified
in a notice under subsection (1), (2) or (3) by virtue of the operation of subsection (6) or (7).

.en

16. Applications to Court of First Instance
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(1) Where a notice has been published under section 4(1), (2) or (3), or a notice given under section
5(1), then -
(a) in the case of a notice under section 4(1) or (2), any person specified in the notice, or
any person acting for or on behalf of the person so specified, may at any time make an
application to the Court of First Instance for the notice to
be revoked to the extent that it relates to the person so
specified;
(b) in the case of a notice under section 4(3), any person by, for or on behalf of whom any
property specified in the notice is held may at any time make an application to the
Court of First Instance for the notice to be revoked to the extent that it relates to the
property so specified;

(2) A person who makes an application under subsection (1)(a), (b) or (c) shall give a copy of the
application and any affidavit and other relevant documents in support -
(a) to the Secretary for Justice and, in the case of an application under subsection (1)(b) or
(¢), to any other person by, for or on behalf of whom the property or funds
concerned is or are held; and
(b) not later than 7 days before the date fixed for the hearing of the application.

(3) On an application under subsection (1)(a}, (b) or (c) -

(a) the presumption mentioned in section 4(5) shall not be applicable to the proceedings;

and

(b) the Court of First Instance shall grant the application unless it is satisfied that -
(i) where subsection (1)(a) is applicable, the Chief Executive had and continues to
have reasonable grounds to believe that the person specified in the
notice concerned under section 4(1) or (2) is a terrorist or terrorist associate;
(if) where subsection (1)(b) is applicable, the Chief Executive had and continues to
have reasonable grounds to believe that the property specified in the notice
concerned under section 4(3) is terrorist property;

{4) For the avoidance of doubt, it is hereby declared that section 14 of the High Court Ordinance
(Cap. 4) [NB: right of appeal in civil matters] shall apply to any judgment or order of the Court of
First Instance arising from proceedings under this section.

First Written Submission to Bills Committee dated June 14, 2002

1. The Administration has not chosen a scheme involving ptior judicial authotization; instead,
the specifications of ‘terrorist’, ‘terrorist associate’ and ‘tetrorist property’ are made by the
executive on an undemonstrated basis of “reasonable grounds to believe”. Itis left to affected
individuals to bring applications before 2 judge to have the Chief Executive’s specification
reviewed in the Court of First Instance (CFT).

2. In considering whether this is an acceptable scheme, it is important to note the implications
of specifying someone as a ‘terrorist’ or ‘terrorist associate’ and something as ‘terrorist property’.
It is to be noted that these implications follow irregardless of whether the specified individual
has already been convicted and punished for the offences forming the basis of the specification.
The implications are many and serious:

(a) all property of a specified tetrorist and tetrorist associate is liable to be seized and
forfeited (s. 13, Schedule 3: s. 2);

(b) all property of a specified terrorist and terrorist associate is liable to be restrained,
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without prior judicial authorization, and forfeited (ss. 5, 13, 19);

(¢ the homes, vehicles and bodies of specified terrorists and terrorist associates are
liable to be searched without warrant for the putpose of identifying tetrorist
property (Schedule 3: s. 2);

(d when terrorist property is found on an aircraft, ship, vehicle, ot in any place or
premises, all other persons on or in the same aircraft, ship, vehicle, place or
premises may be detained and searched (Schedule 3: s. 2);

(e all specified terrorists and terrorist associates can be detained and searched by an
authotized officer at any time (on the reasonable assumption that the specified
person will generally have some kind of property in his or her physical possession)
(Schedule 3: s. 2(f));

® all persons who have had commercial dealings with a specified tetrorist or terrorist
associate (whether they knew that person’s specified status or not) may have to
forfeit any property given to them by the specified persons (s. 2: part (b)(ii) of
“terrorist property”, s. 13);

) all persons who have had commercial dealings with specified persons will have legal
duties to report their knowledge of or reasonable grounds to suspect the existence
of terrorist property (s. 11).

3. Given the significant implications for human rights and property rights of both specified and
non-specified individuals, the scheme must provide sufficient safeguatds to prevent abuse and
undue impairment of rights. In principle, there is nothing inherently wrong with the executive
listing of specified persons and property. Indeed many countries have chosen to implement
Security Council Resolution 1373 in this manner. This kind of system offers a very expeditious
means of secuting the objectives of Resl’'n 1373 and has an effective way of integrating with the
existing system of designation used by the Security Council Committee. But such a system will
only be acceptable if it provides adequate in-built safeguards. Imposing the burden of proof on
the government to justify its specification when an application is brought by an affected person
is a good and necessary safeguard. However, having regard to all the serious implications of the
proposed system, I believe there are more safeguards that should be in place:

(2) The three year expiry period is too long. One of the most impottant purposes of
having an expiry date is that it forces the Administration to review its original
determination and to correct any errors originally made. This etror-correction
function is essential and should not have to wait three yeats. As well, a snort expiry
period will also force the Administration to keep its list current with the
designations of the Security Council Committee ot any other body or country. Itis
recornmended that the expiry period be shortened to one or two years at
most.

() When an application is brought under s. 16, it is clear that the Secretaty for Justice
carries the burden of proof to justify the continued specifications. Howevert, it is
not clear what the standard of proof should be. Ifit is intended that the
standard should be the civil standard of balance of probabilities, then it is
best to spell this out, possibly right after the words “unless It Is satisfied” in
s. 16(2)(b). One reason for this is that these proceedings are rather extraordinary,
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and I am sure the judiciary would appreciate as much guidance as possible. But
more importantly, I think by spelling out this standard, it highlights the important
onus on the government to produce admissible evidence to convince a judge that
the Chief Executive (CE) had reasonable grounds to believe. In other words, the
nature of the review should not be to simply ‘rubber-stamp’ the reasons given by
the CE but to assess the credibility and truth-worthiness of the evidence tendered to
determine if grounds to believe genuinely existed and whether those grounds were
reasonable.

(© In cases where an application is granted under s. 16, it is unclear who has the
decisive power to revoke a notice. Is it the CFI under s. 16(3)(b) or the CE under s.
4(6)? Ifitis intended to be the former, then sub-paragraph 4(6)(b)(i) should
be deleted to avoid confusion. From the point of view of safeguards, this is a
necessary amendment.

(@ Under the present scheme, there is nothing to prevent the CE from re-specifying a
petson or property, which has alteady been the subject of a revocation order made
by the CFI. Conceivably, rather than trying to appeal an unfavourable ruling
[assuming such a right of appeal exists], the government could simply try to have
the CE re-specify the person or property without there having been any material
change in circumstances. Arguably such conduct could constitute an abuse of
process, but realistically to achieve such vindication would require an applicant to
bring another court proceeding. To prevent such abuses, it is recommended
that there be some limits imposed on the ability of the CE to re-specily
persons or property previously the subject of a revoked notice. Perhaps the
most reasonable limit is to require that there be a material change in
circumstances before the re-specification can take place.

In light of these comments and those from others, the Administration
significantly revamped the scheme for making and revoking specifications. As
described below in the Second Written Submission, the revamped scheme involved
two mechanisms of making specifications: one was purely by executive fiat while the
other involved prior judicial authorization. As for the revocation mechanism,
initially, the Administration proposed that ex parte court ordered specifications be
reviewed in the Court of Appeal. As the comments below illustrate, this was highly
controversial as it effectively turned the Court of Appeal into a fact-finding court of
first instance. In its draft Committee Stage Amendments of June 28, 2002, the
Administration recognized this problem and changed the initial court of review to
the Court of First Instance.

Second Written Submission to Bills Committee dated June 22, 2002

1. The scheme has been substantially modified. There are now two methods to specify
‘terrorists’, “terrorist associates’ and “terrorist property’. The first method, under s. 4, is by the
Chief Executive’s (CE’s) published notice. This method is limited to persons and propetty
designated by the United Nations (UN). While the CE’s power to specify here is discretionary,

SNM Young © 2003 Faculity of Law, University of Hong Kong




Centre for Comparative and Public Law ~ Occasional Paper No. 7

there is no express obligation on the CE is verify or confirm the factual basis of each UN
designation. But in practice, the CE will need to have regard to the reliability of both the specific
designation and the system of designation in properly exercising his or her discretion.

2. Revocation of specifications made under this first method is possible in only one instance:
when the UN ceases to maintain the relevant designation. When this occuts, the CE must “as
soon as practicable” revoke the notice by publishing a new notice in the Gazette. The
revocation does not take effect until the new notice has been published. It is unclear why the
revocation needs to await the publication of the new notice. Since the CE’s specification is
almost wholly dependent on whether there exists an applicable UN designation, it would seem
that the cessation of the UN designation should automatically trigger a revocation under our
domestic law. An automatic revocation will help prevent any unjustified enforcement measures
from being taken in the period pending the CE’s publication of the new notice. It is
recommended that s. 4(6) be amended to provide for the automatic revocation of the
CE’s notice upon the cessation of designation by the relevant UN Comumittee. It is
further recommended that the duty and power of the CE in s. 4(6) to revoke be replaced
with the lesser authority of “specifying that the original notice has been revoked”, much
Like in s. 4A(7).

3. The second method of specification, under s. 4A, is by application to the Court of First
Instance (CFI) for an order making the relevant specification. The CFI must believe on
reasonable grounds that the person or property the subject of the application is a “terrotist,
terrorist associate or terrorist property, as the case may be” before making the order. I believe
this newly added method, which involves a system of prior judicial authorization, is a positive
amendment and should be maintained.

4. Howevet, the avenues for revoking orders made under this method are somewhat
problematic. There are two ways of seeking a revocation. The first way allows the Secretary for
Justice, on behalf of the CE, to make an application in the CFI to have the order revoked. There
is no suggestion that the application must go before the same CFI judge who made the original
order. The second way allows affected persons to bring applications to the Coutt of Appeal
(CA) to have the order revoked. There are no express rights conferred for appealing these CA
decisions to the Court of Final Appeal (CFA), so presumably any available appeal rights will be
governed by the Hong Kong Court of Final Appeal Ordinance.

5. Isee anumber of problems with this proposed system of revocation. It strikes me as being
illogical, unworkable in practice, inefficient, and unfair to specified and other affected petrsons.
Indeed, I find the previous s. 16, which provided for review applications in the CFI, as being
preferable. A distillation of vatious points is provided below:

a. I am unclear why there is not simply a single avenue of review in the CFI
available to both the government and affected persons for the purposes
reviewing and possibly revoking the original order. Indeed, such an arrangement
is the norm in criminal procedure where the original order was made ex pare.
For example, under the existing money laundering laws (Drug Trafficking
(Recovery of Proceeds) Ordinance and Organized and Setious Crimes
Ordinance), an ex parte application in the CFI to restrain property is usually
followed by an énter partes motion in the CFI to have the merits of the restraint
order reviewed.

b. By forcing affected persons to bring their review in the CA, the scheme
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effectively denies an affected person the right to appeal the review decision
to a higher court. While it may be possible to bring a further appeal to the
CFA, given that Court’s stringent leave requirement, such appeals are more
theoretical than real. By having a single avenue of review in the CFI, however,
allows for more regular appeals of CFI reviews to the CA. It would also be a
good idea to confer an equal right of appeal to both the government and affected
petsons given the overall importance of these specifications.

c. The scheme effectively turns the CA into a ‘court of first instance’ when it
comes to reviewing specifications. The wording of s. 16 suggests that the CA
is not simply to petform an appellate review function of the original judge’s
order, but rather to make a de novo determination of whether there exists
reasonable grounds to believe that a person is a ‘terrorist’ or ‘terrorist associate’
or propetty is ‘terrorist property’. The necessary implication of this is that the
CA must perform a fact-finding role, which is rather extraordinary given the
amount of time this function normally requires. Burdening the CA with this
jurisdiction 1s not a wise decision, especially at this moment when there has been
recent reports that the caseload of the CA has sharply increased.’

In the result, the Ordinance maintained the dual system of specification: (a)
specification of UN designates by Chief Executive (s. 4); and (b) specification by
court order (s. 5). With the latter form of specification, the government appeared to
recognize the need to have adequate safeguards against arbitrary and unrestrained
use of this stigmatizing mechanism. Specification by court order involves prior
judicial authorization, which is perhaps the most important safeguard that was
added to the original proposal. As well, the government reduced the duration of a
specification from three years to two (s. 5(8)). While one might ask whether this is
still too long, the presence of other safeguards and the likelihood that the use of this
specification mechanism will be exceptional in the context of Hong Kong tends to
lessen the concern.

There is a presumption that the initial authorization will occur in the context
of an inter partes court proceeding (s. 5(9)). The occasions when a court may proceed
ex parte are to be specified in the rules of court. It is hoped that those occasions be
restricted to situations where the individual concerned fails to attend despite
receiving notice or cannot be notified with reasonable efforts because the
individual’s location is unknown or outside the jurisdiction. If the specification
occurs ex parte, persons specified or affected may challenge the order in an inter
partes hearing (s. 17(1)). The language of s. 17(3)(b), that the court “shall grant the
application unless...satisfied” the person or property is a terrorist, terrorist associate,
or terrorist property, seems to make clear that the burden of justifying the
specification is on the government. It is also clear that a right of appeal lies to the
Court of Appeal for all parties from an inter partes decision on specification (s. 2(7)).

& See A. Lo & P. Moy, “Caseload triples for appeal court judges”, S.CM.P., 3 Dec 2001.
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Even if no private person challenges a specification, the Chief Executive has a duty
to apply to the court to have the specification revoked if it receives information that
undermines the original grounds for believing the person or property is a terrorist,
terrorist associate, or terrorist property (s. 5(5)).

By contrast, what is of greater concern with the specification system is the
absence of safeguards in the mechanism for specifying UN designated persons and
property. It involves no prior judicial authorization as it is the Chief Executive who
retains the exclusive power to specify and to revoke a specification. The rights to
bring judicial challenges to the specification, by way of application or appeal, do not
exist for these specifications. It would seem the only way to challenge the
specification in a Hong Kong court is by judicial review, but the bases for review
would likely be limited to jurisdictional grounds without going behind the reasons
for the specification (unless somehow the complaint amounted to a violation of a
constitutional right). There is no limited time duration for a specification, and there
is no duty on the Chief Executive to revoke the specification if it receives information
to doubt its factual basis. Indeed, the only express method of revocation is if the
person or property ceases to be designated by the relevant UN Committee (s. 4(6)).

This mechanism of specification by Chief Executive is an interesting example
of a domestic legal order intermeshing with the international legal order to the
extent that events at the international level almost dictate legal consequences at the
domestic level. The qualifier “almost’ is used because on paper the Chief Executive’s
power to specify a UN designated person is discretionary; but in practice, it is hard
to imagine that there will be anything less than a wholesale adoption of the entire
UN list, especially given the impetus of UN Security Council Resolutions 1267
(1999), 1333 (2000), 1373 (2001) and 1390 (2002). With the domestic dependence on
the international system, persons affected by the specifications made in Hong Kong
may have to focus their attention not on the subservient processes at the domestic
level but rather on the processes of the decision-making body at the international
level. Essentially, this raises the fundamental question of how names come to be
placed on and removed from lists prepared by the UN Security Council Committees.

United Nations (Anti-Terrorism Measures) Ordinance (Cap 575)
(Enacted July 18, 2002; partially in operation August 23, 2002°)

2. Interpretation
(1) In this Ordinance, unless the context otherwise requires---

“Committee" (F#& EHZEEE) means-
(a) the Committee of the United Nations Security Council established pursuant to the United
Nations Security Council Resolution 1267 of 15 October 1999; or

9 For details, see supra note 3.
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(b) any other committee-
(i) of the United Nations;
(i1) established pursuant to a United Nations Security Council Resolution made, or a United
Nations Convention which has entered into force, after 15 October 1999; and
(ifi) the function of which, in whole or in part, is to designate persons or property as terrorists,
terrorist associates or terrorist property, as the case may be;

“entity" (EF88) means any body of persons (including individuals), whether corporate or
unincorporate;

“terrorist” (Z4#i4+F) means a person who commits, or attempts to commit, a terrorist act or who
participates in or facilitates the commission of a terrorist act;
"terrorist act” (RUEF&ETE)-
(a) subject to paragraph (b), means the use or threat of action where-
(i) the action (including, in the case of a threat, the action if carried out)-
(A) causes serious violence against a person,
(B) causes serious damage to property;
(C) endangers a person's life, other than that of the person committing the action;
(D) creates a serious risk to the health or safety of the public or a section of the public;
(E) is intended seriously to interfere with or seriously to disrupt an electronic system; or
(F) is intended seriously to interfere with or seriously to disrupt an essential service, facility
or system, whether public or private; and
(ii) the use or threat is-
(A) intended to compel the Government or to intimidate the public or a section of the
public; and
(B) made for the purpose of advancing a political, religious or ideological cause;
(b) in the case of paragraph (a)(i)(D), (E) or (F), does not include the use or threat of action in the
course of any advocacy, protest, dissent or industrial action;

"terrorist associate” (BERHESFEELER) means an entity owned or controlled, directly or
indirectly, by a terrorist;

“terrorist property” (2fi/>TESE) means-

(a) the property of a terrorist or terrorist associate; or

(b) any other property consisting of funds that-
(i) is intended to be used to finance or otherwise assist the commission of a terrorist act; or
(if) was used to finance or otherwise assist the commission of a terrorist act;

4. Specification by Chief Executive of persons and property as terrorists, terrorist associates or
terrorist property

(1) Where a person is designated by the Committee as a terrorist, the Chief Executive may publish a
notice in the Gazette specifying the name or names of the person.

(2) Where a person is designated by the Committee as a terrorist associate, the Chief Executive
may publish a notice in the Gazette specifying the name or names of the person.

(3) Where any property is designated by the Committee as terrorist property, the Chief Executive
may publish a notice in the Gazette specifying the property.

(4) For the avoidance of doubt, it is hereby declared that a notice under subsection (1), (2) or (3) is
not subsidiary legislation.

(5) For the purposes of this Ordinance, it shall be presumed, in the absence of evidence to the
contrary, that-

(a) a person specified in a notice under subsection (1) is a terrorist;

(b) a person specified in a notice under subsection (2) is a terrorist associate;

(c) property specified in a notice under subsection (3) is terrorist property.
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(6) Where-
(a) a person or property is specified in a notice under subsection (1), (2) or (3), as the case
may be; and
(b) the person or property ceases to be designated by the Committee as a terrorist,
terrorist associate or terrorist property, as the case may be,

then-
(¢c) immediately upon the occurrence of that cesser, the notice shall be deemed to be
revoked to the extent that it relates to the person or property, as the case may be; and
(d) the Chief Executive shall, as soon as is practicable and for information purposes, publish
a notice in the Gazette stating that the first-mentioned notice has been revoked to the
extent that it relates to the person or property, as the case may be (or words to the like
effect).

5. Specification by Court of First Instance of persons and property as terrorists, terrorist
associates or terrorist property
(1) The Chief Executive may make an application to the Court of First Instance for an order to
specify-
(a) the person the subject of the application as a terrorist or terrorist associate; or
{(b) the property the subject of the application as terrorist property.

(2) Where an application is made under subsection (1), the Court of First Instance shall only make
the order sought by the application if it is satisfied that the person or property the subject of the
application is a terrorist, terrorist associate or terrorist property, as the case may be.

(3) The Chief Executive shall cause an order under subsection (2) to be published in the Gazette.

(4) Where an order under subsection (2) is published in the Gazette, then, subject to section
17(3)(a), for the purposes of this Ordinance, it shall be presumed, in the absence of evidence to the
contrary, that-

(a) a person specified in the order as a terrorist is a terrorist;

(b) a person specified in the order as a terrorist associate is a terrorist associate;

(c) property specified in the order as terrorist property is terrorist property.

(5) Where-
(a) a person or property is specified in an order under subsection (2) published in the
Gazette; and
{(b) the Chief Executive receives information which causes him to have reasonable grounds
to believe that the person or property is not, or is no longer, a terrorist, terrorist associate
or terrorist property, as the case may be,
then the Chief Executive shall, as soon as is practicable, make an application to the Court of First
Instance for the order to be revoked to the extent that it relates to the person or property, as the
case may be.

(6) The Court of First Instance shall grant an application under subsection (5).

(7) Where-
{a) a person or property is specified in an order under subsection (2) published in the
Gazette; and
(b) the Court of First Instance has granted an application-
(i) under subsection (6) which relates to the person or property, as the case may
be; or
(if) under section 17(3)(b) which relates to the person or property, as the case may
be,
then the Chief Executive shall, as soon as is practicable, cause a notice to be published in
the Gazette specifying that the order has been revoked to the extent that it relates to the
person or property, as the case may be.

(8) An order under subsection (2) published in the Gazette which has not been revoked in its
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entirety by virtue of the granting of an application under subsection (6) or section 17(3)(b) shall
expire on the 2nd anniversary of the date of its publication in the Gazette.

(9) For the avoidance of doubt, it is hereby declared that an application under subsection (1) shall
be made inter partes except where the application falls within the circumstances specified in rules
of court made for the purposes of this section.

17. Applications to Court of First Instance
(1) Where-
(a) an application under section 5(1) has been made ex parte and in consequence thereof
an order under section 5(2) has been published in the Gazette, then-
(i) any person specified in the order, or any person acting for or on behalf of the
person so specified, may at any time make an application to the Court of First
Instance for the order to be revoked to the extent that it relates to the person so
specified;
(ii) any person by, for or on behalf of whom any property specified in the order is
held, or any other person in respect of whom the Court of First Instance is satisfied
that the person is affected by the order, may at any time make an application to
the Court of First Instance for the order to be revoked to the extent that it relates
to the property so specified;

(2) A person who makes an application under subsection (1) shall give a copy of the application (and
an affidavit, if any, and other relevant documents, if any, in support)-
{a) to the Secretary for Justice and, in the case of an application under subsection (1)(a)(ii)
or (b), to any other person by, for or on behalf of whom the property or funds concerned is
or are held; and
(b) not later than 7 days before the date fixed for the hearing of the application or such
shorter period as the Court of First Instance may permit pursuant to rules of court.

(3) On an application under subsection (1)-
(a) in the case of an application under subsection (1)(a)(i) or (ii}, the presumption
mentioned in section 5(4) shall not be applicable, whether for the purposes of the
proceedings or otherwise, immediately upon the initiation of the proceedings and until the
conclusion of the proceedings (including the conclusion of any appeal arising out of the
proceedings); and
(b) the Court of First Instance shall grant the application unless-
(i) where subsection (1)(a)(i) is applicable, the Court of First Instance is satisfied
that the person specified in the order concerned under section 5(2) is a terrorist or
terrorist associate, as the case may be;
(if) where subsection (1)(a)(ii) is applicable, the Court of First Instance is satisfied
that the property specified in the order concerned under section 5(2) is terrorist
property;

2. Interpretation

(7) For the avoidance of doubt, it is hereby declared-
(a) that section 14 of the High Court Ordinance (Cap 4) [NB: right of appeal in civil matters]
shall apply to any judgment or order of the Court of First Instance arising from proceedings-
(i) under section 5 in the case of an application under section 5(1) made inter
partes; or
ii) under section 13, 17 or 18;
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B. Scheme for Freezing Terrorist Funds

United Nations (Anti-Terrorism Measures) Bill
(First Reading April 17, 2002)

5. Freezing of funds

(1) Where the Secretary has reasonable grounds to suspect that any funds held by any person are
terrorist property, the Secretary may, by notice in writing specifying the funds, direct that the
funds not be made available, directly or indirectly, to any person except under the authority of a
licence granted by the Secretary for the purposes of this section.

(2) Where -

(a) funds are specified in a notice under subsection (1); and

(b) either -
(i) the Secretary ceases to have reasonable grounds to suspect that the funds are
terrorist property; or
(ii) the Court of First Instance has granted an application under section 16 which
relates to the funds,

then the Secretary shall, as soon as is practicable, by notice in writing revoke the notice to

the extent that it relates to the funds.

(3) A notice under subsection (1) which has not been revoked under subsection (2) shall expire on
the 3rd anniversary of the date on which it was signed by the Secretary.

(4) For the avoidance of doubt, it is hereby declared that -
(a) neither subsection (2) nor (3) shall operate to prevent the Secretary from again
exercising the Secretary’s power under subsection (1) in respect of funds which have
ceased to be specified in a notice under subsection (1) by virtue of the operation of
subsection (2) or (3);
(b) the revocation under subsection (2), or the expiry under subsection (3), of a notice
under subsection (1) shall not affect the application of section 7 to the funds which were
specified in the notice.

(5) A notice under subsection (1) or (2) shall be given to the person holding the funds concerned
("the recipient”), and shall require the recipient to send a copy of the notice without delay to the
person whose funds they are, or for or on whose behalf the funds are held ("the owner”).

(6) A recipient shall be treated as complying with subsection (5) if, without delay, he sends a copy
of the notice mentioned in that subsection to the owner at his last-known address or, if he does not
have an address for the owner, he makes arrangements for a copy of the notice to be supplied to
the owner at the first available opportunity.

14, Offences

(2) A person who contravenes a notice under section 5(1) commits an offence and is liable -
(a) on conviction on indictment to a fine and to imprisonment for 7 years;
(b) on summary conviction to a fine at level 6 and to imprisonment for 1 year.

(3) A person who contravenes a requirement under section 5(5) commits an offence and is liable on
conviction to a fine at level 6 and to imprisonment for 3 months.

(11) Summary proceedings for an offence under this Ordinance, being an offence alleged to have
been committed outside the HKSAR, may be commenced at any time not later than 12 months from
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the date on which the person charged first enters the HKSAR after committing the offence.

(12) No proceedings for an offence under this Ordinance shall be instituted in the HKSAR except by
or with the consent of the Secretary for Justice.

16. Applications to Court of First Instance
(1) Where a notice has been...given under section 5(1), then -

(c) in the case of a notice under section 5(1), any person -
(i) by, for or on behalf of whom any funds specified in the notice are held; or
(i) who otherwise has an interest -
(A) in the funds so specified; and
(B) prescribed by rules made under section 17
as an interest for the purposes of this paragraph,
may at any time make an application to the Court of First instance for the notice to be
revoked to the extent that it relates to the funds so specified.

(2) A person who makes an application under subsection (1)(a), (b) or (c) shall give a copy of the
application and any affidavit and other relevant documents in support -
(a) to the Secretary for Justice and, in the case of an application under subsection (1)(b) or
(¢), to any other person by, for or on behalf of whom the property or funds
concerned is or are held; and
{(b) not later than 7 days before the date fixed for the hearing of the application.

(3) On an application under subsection (1)(a), (b) or (c) -
(a) the presumption mentioned in section 4(5) shall not be applicable to the proceedings;
and
(b) the Court of First instance shall grant the application unless it is satisfied that -

(iii) where subsection (1)(c) is applicable, the Secretary had and continues to have
reasonable grounds to suspect that the funds specified in the
notice concerned under section 5(1) are terrorist property.

(4) For the avoidance of doubt, it is hereby declared that section 14 of the High Court Ordinance
(Cap. 4) [NB: right of appeal in civil matters] shall apply to any judgment or order of the Court of
First instance arising from proceedings under this section.

First Written Submission to Bills Committee dated June 14, 2002

4. A scheme similar to the one used for specification is used for freezing tetrorist funds. Given
the nature of the power involved and the immediate interference with property rights, there are
inherent difficulties with using a scheme, which does not requite any prior judicial authorization,
for freezing assets. Indeed, under the existing money laundeting laws of Hong Kong (i.e. Drug
Trafficking (Recovery of Proceeds) Ordinance & Ozrganized and Serious Crimes Ordinance),
restraint and charging orders can only be obtained with prior authorization from a judicial officet
who makes his or her decision upon sworn information. Also, within the Bill itself, where it
provides for the search and seizure of terrorist property in a specific place or premise, it
contemplates the prior issuance of a warrant by a magistrate unless impracticable (see Schedule 3:
5. 2). What makes the scheme even more alarming is that the Sectetary for Secutity can freely
delegate her powers to “any person” with or without restrictions (s. 15(3)).

5. From the Administration’s perspective, the justification for using such a scheme would
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probably lie in the need to take expeditious and effective steps to restrain terrorist funds. As
well, it might be pointed out that the practical effect of executing a direction to freeze involves
little or no inference with an individual’s bodily integrity or privacy — unlike search warrants.
Accepting for the moment this justification (especially having regard to the latter point), if this
scheme is to be credible, as with the specification scheme, there must be adequate safeguards to
prevent abuse and minimize interference with rights. From this perspective, the present
proposal is lacking in many respects:

(a) The only way to access frozen funds pending forfeiture or revocation is by way of
“the authority of a licence granted by the Secretary for the purposes of this section”
(s. 5(1)). In other words, there is no way to go before a court to try to obtain partial
release of the funds (for legitimate purposes) or a variation of the conditions of the
direction. The only option is to try to seek relief from the very adversarial patty that
sought the freeze in the first place. This is unacceptable from a natural justice point
of view. Without a means to seek relief from an impartial arbitet, I believe
the present scheme risks violating Article 10 (right to an independent and
impartial tribunal) of the Hong Kong Bill of Rights and Article 35 (right of
access to courts and judicial remedies) of the Basic Law.

Administration’s Response to Comment (21 June 2002)

Judicial Review is available in respect of a decision by S for S to not issue a licence.

) The expression “authority of a licence...for the purposes of this section” is an
ambiguous expression; it is given no elaboration in the Bill, and there seems to be
no indication that such elaboration will be forthcoming in subsidiary legislation.
There are a number of problems with this lack of direction:

1 Affected persons need to know if they can obtain a licence to access the
funds for legitimate purposes (such as for paying reasonable living and legal
expenses). The discretionary practice of releasing restrained or charged
property for these purposes under the existing money laundeting regime is
well established (see Order 115, r. 4 of the Rules of the High Court). Itis to
be noted that the restraint power under the Bill is quite broad as it
encompasses all property of a specified terrotist or tetrotist associate — the
property is tainted by mere association with the specified person. Thus,
there is good reason to offer some mitigation from the possible harsh
consequences of these measures from the point of view of legal

representation and the innocent family dependents of the affected
persons.

Administration’s Response to Comment (21 June 2002)

The circumstances under which the Secretary for Security will grant a licence
under Clause 5 have to be considered on a case-by-case basis. Some examples

are the funds are required to support the affected person’s family or subject to
bankruptcy or winding-up proceedings.
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2. Innocent third parties who have ignorantly had commercial dealings with
terrorists and terrorist associates need to know if their acquired property is
safe. The definition of ‘terrorist property’ is exceptionally broad and
includes funds that were “used to finance ot otherwise assist the
commission of a terrorist act””. Itis conceivable that the money paid by a
terrorist to a third party supplier of goods (e.g. plane, car, etc.) which are
ultimately used in a terrorist act will be considered ‘terrorist property’
regardless of whether the supplier knew or had reasonable grounds to
suspect the malevolent intentions of the putchaser. Jt s recommended
thar the funds acquired by innocent suppliers be exempted from the
freezing scheme.

Administration’s Response to Comment (21 June 2002)

If a terrorist buys a car from an innocent supplier, the car will be “terrorist
property” but the funds used to purchase the car will have lost their character as
“terroristproperty”. Please also refer to the Administration’s response to

issues raised by the Hong Kong Association of Banks.

3. The clause which qualifies the power to grant a licence, (i.e. “for the
purposes of this section”) is unclear and should be deleted. Thereis a
risk that this clause will be used in an arbitrary fashion to prevent the access
to frozen funds for legitimate purposes.

Administration’s Response to Comment (21 June 2002)

We agree.

© As remarked in relation to the specification scheme, the three year expiry date is
much too long. Under the freeze scheme, there is a greater reason for imposing a
shorter expiry period: the ability to forfeit ‘tetrorist property’ under s. 13. In other
words, a shorter expiry petiod will force the government to act diligently either in
seeking forfeiture or to release frozen funds if there are insufficient grounds to
bring a forfeiture case. It is recommended that freeze notices should expire at
six months or a year unless proceedings have been brought under s. 13 to
have the funds forfeited,

Administration’s Response to Comment (21 June 2002)

The amended Clause 5 in the draft Committee Stage Amendments (CSAs) addresses this
issue.

(d) As with the specification scheme, thete is a lack of clarity concerning who has the
decisive power to revoke. It is recommended that subparagraph 5(2)(b)(iZ) be
deleted.
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Administration’s Response to Comment (21 June 2002)

Clause 5(2)(b) sets out the circumstances when the Secretary for Security shall revoke her
earlier notice. We do not consider that subparagraph (ii) should be deleted.

(e As remarked in relation to the specification scheme, where a court revokes a notice
to freeze funds, there must be limits imposed on the ability of the Sectetary for
Security to re-freeze those same funds. It is recommended that the hurdle of
finding a ‘material change in circumstances’ be added.

Administration’s Response to Comment (21 June 2002)

The amended Clause 5(3B) in the CSAs addresses this issue.

6] Not all funds frozen by notice will alteady be in an interest beating account. As
with seized funds (see s. 4 of Schedule 3), the Secretary for Justice should be given
the power to direct that the funds be deposited into an interest bearing account.

Without taking such steps to preserver the value of the asset, it could very
well be that if the direction to freeze turns out to be unjustified, the
government will be liable to pay the innocent party the interest that could
have been earned during the period of restraint.

Administration’s Response to Comment (21 June 2002)

We do not consider it necessary to do so. The new Clause 16A of the draft CSAs enables
the affected person to apply for compensation.

Second Written Submission to Bills Committee dated June 22, 2002

6. It seems the Administration has made little changes to the Freezing Schemes. Accordingly, I
maintain my previous comments and concerns with the proposals. Additionally, the proposal
would make the CA the first judicial body to consider the merits of the freezing order. For the
reasons given in the previous paragraph, this arrangement is highly problematic and makes even
less sense in the context of restraining propetty.

7. [For the reasons I stated in paragraph 5(c) of my previous letter, I believe the two year
expiry period is still too long when it comes to freezing orders. In the Bill Committee
proceedings for the Drug Trafficking and Organized Crimes (Amendment) Bill 2000, it appears
the Administration has agreed to an expiry period of six months for restraint orders made where
a defendant has been arrested and released on bail (see http:/ /www.legco.gov.hk/yr00-

01/english/bec/bc53 /papers/be53 0527¢h2-2044-1e.pdf). Itis hard to undetstand how a

freezing order with respect to property of a person who has not even been atrested can be
allowed to stand for two years without expiration.
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United Nations (Anti-Terrorism Measures) Ordinance (Cap 575)
(Enacted July 18, 2002; partially in operation August 23, 2002%)

6. Freezing of funds

(1) Where the Secretary has reasonable grounds to suspect that any funds held by any person are
terrorist property, the Secretary may, by notice in writing specifying the funds, direct that the
funds not be made available, directly or indirectly, to any person except under the authority of a
licence granted by the Secretary.

(2) Where-

(a) funds are specified in a notice under subsection (1); and

(b) either-
(i) the Secretary ceases to have reasonable grounds to suspect that the funds are
terrorist property; or
(ii) the Court of First Instance has granted an application under section 17 which
relates to the funds,

then the Secretary shall, as soon as is practicable, by notice in writing revoke the notice to

the extent that it relates to the funds.

(3) Subject to subsection (4), a notice under subsection (1) which has not been revoked under
subsection (2) shall expire on the 2nd anniversary of the date on which it was signed by the
Secretary.

(4) Where an application under section 13 has been made to the Court of First Instance-
(a) in respect of funds, or part thereof, specified in a notice under subsection (1); and
(b) before the expiration of the notice under subsection (3),
then, subject to subsection (2), the notice shall not expire in relation to the funds, or part thereof,
as the case may be, until the date, if any, on which-
{(c) proceedings relating to the application (including proceedings relating to any appeal)
are no longer pending; and
(d) the funds, or part thereof, as the case may be, have hot been forfeited in consequence
of those proceedings.

(5) Where a notice under subsection (1) has been revoked under subsection (2) or has expired under
subsection (3) or {4), the Secretary shall not again exercise the power under subsection (1) in
respect of the funds specified in the notice unless there has been a material change in the grounds
in respect of which the Secretary proposes to again exercise that power in respect of the funds.

(6) For the avoidance of doubt, it is hereby declared that the revacation under subsection (2), or
the expiry under subsection (3) or (4), of a notice under subsection (1) shall not affect the
application of section 8 to the funds which were specified in the notice.

(7) A notice under subsection (1) or (2) shall be given to the person holding the funds concerned
("the recipient”), and shall require the recipient to send a copy of the notice without delay to the
person whose funds they are, or for or on whose behalf the funds are held ("the owner").

(8) A recipient shall be treated as complying with subsection (7) if, without delay, he sends a copy
of the notice mentioned in that subsection to the owner at his last-known address or, if he does not
have an address for the owner, he makes arrangements for a copy of the notice to be supplied to
the owner at the first available opportunity.

10 For details, see supra note 3.
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14. Offences

(2) A person who contravenes a notice under section 6(1) commits an offence and is liable-
(a) on conviction on indictment to a fine and to imprisonment for 7 years;
(b) on summary conviction to a fine at level 6 and to imprisonment for 1 year.

(3) A person who, without reasonable excuse, contravenes a requirement under section 6(7)
commits an offence and is liable on conviction to a fine at level 6 and to imprisonment for 3
months.

(8) Summary proceedings for an offence under this Ordinance, being an offence alleged to have
been committed outside the HKSAR, may be commenced at any time not later than 12 months from
the date on which the person charged first enters the HKSAR after committing the offence.

(9) No proceedings for an offence under this Ordinance shall be instituted in the HKSAR except by
or with the consent of the Secretary for Justice.

15. Supplementary provisions applicable to licences mentioned in section 6(1) or 8
(1) Without prejudice to the generality of conditions and exceptions which may be specified in a
licence mentioned in section 6(1)-
(a) such conditions may relate to specifying the manner in which the funds to which the
licence relates shall be held from time to time; and
(b) such exceptions may relate but are not limited to-
(i) the reasonable living expenses;
(if) the reasonable legal expenses; and
(iii) the payments liable to be made under the Employment Ordinance (Cap 57),
of any person by, for or on behalf of whom the funds are held.

(2) Without prejudice to the generality of conditions and exceptions which may be specified in a
licence mentioned in section 8, such exceptions may relate to the reasonable living expenses,
reasonable legal expenses and the payments liable to be made under the Employment Ordinance
(Cap 57) of the person second-mentioned in that section to which the licence relates.

17. Applications to Court of First instance
(1) Where-

(b) a notice has been given under section 6(1), then any person by, for or on behalf of
whom any funds specified in the notice are held, or any other person in respect of whom
the Court of First Instance is satisfied that the person is affected by the notice, may at any
time make an application to the Court of First Instance for the notice to be revoked to the
extent that it relates to the funds so specified.

(2) A person who makes an application under subsection (1) shall give a copy of the application (and
an affidavit, if any, and other relevant documents, if any, in support)-
(a) to the Secretary for Justice and, in the case of an application under subsection (1)(a)(ii)
or (b), to any other person by, for or on behalf of whom the property or funds concerned is
or are held; and
(b) not later than 7 days before the date fixed for the hearing of the application or such
shorter period as the Court of First Instance may permit pursuant to rules of court.

(3) On an application under subsection (1)-

(b) the Court of First Instance shall grant the application unless-
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(i1i) where subsection (1)(b) is applicable, the Court of First Instance is satisfied
that there are reasonable grounds to suspect that the funds specified in the notice
concemned under section 6(1) are terrorist property.

(4) An application for-
(a) the grant of a licence mentioned in section 6(1) or 8 may be made by any person
affected by the operation of that section; or
(b) the variation of a licence mentioned in section 6(1) or 8 may be made by any person
affected by the licence.

{5) A person who makes an application under subsection (4) shall give a copy of the application (and
affidavit, if any, and other relevant documents, if any, in support)-
(a) to the Secretary for Justice and to any other person affected by the operation
concerned of section 6(1) or 8, or the licence concerned, as *he case may be; and
(b) not later than 7 days before the date fixed for the hearing of the application or such
shorter period as the Court of First Instance may permit pursuant to rules of court.

(6) The Court of First Instance shall not grant an application under subsection (4) unless it is
satisfied that it is reasonable in all the circumstances of the case to do so.

(7) Where-
(a) proceedings relating to an application under subsection (4)(including proceedings
relating to any appeal) are no longer pending; and
{b) the licence to which the application relates-
(1) is, or is still, required to be granted; or
(i) is, or is still, required to be varied,
as the case may be,
then the Secretary shall, as soon as is practicable, cause the licence to be granted or varied, as the
case may be, accordingly.

C. Scheme for Freezing Property Other than Funds

United Nations (Anti-Terrorism Measures) Bill
(First Reading April 17, 2002)

19. Regulations - freezing of property (other than funds)
(1) The Secretary may make regulations for the purposes of enabling persons to be prohibited from
dealing with any property (other than funds) -
(a) that the Secretary has reasonable grounds to suspect is terrorist property; and
(b) except under the authority of a licence granted by the Secretary for the purposes of the
regulations.

(2) Without limiting the generality of subsection (1), regulations made under this section may
provide for applications to be made to, and orders to be made by, the Court of First instance for
the purposes mentioned in subsection (1).

(3) Regulations made under this section may -
{(a) prescribe offences in respect of contraventions of the regulations (including
contravention of any orders made under the regulations); and
(b) provide for the imposition in respect of any such offence of -
(i) on conviction on indictment, a fine and imprisonment for not more than 7 years;
(ii) on summary conviction, a fine at not more than level 6 and imprisonment for
not more than 1 year.
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First Written Submission to Bills Committee dated June 14, 2002

6. The scheme for executive freezing of terrorist property other than funds suggested in s. 19 is
similar to the scheme for freezing funds, but it suffers from the same deficiencies and has even
more shortcomings given its lack of elaboration.

7. One fundamental difference in the two schemes is that under s. 19, property is frozen by way
of subsidiary legislation made by the Secretaty for Secretary rather than by way of written notice.
One consequence of this difference is that s. 16, which provides for court review of the
Secretary’s decision, is unavailable to affected persons. Indeed it is unclear if there will be any
means to have statutory judicial review of the freezing regulations. Section 19(2) states that the
regulations may provide for applications to be made to, and orders to be made by, the CFI “for
the purposes mentioned in subsection (1)”. Those purposes would seem to include only the
power to freeze subject to a licence — there is no obvious power to revoke mentioned in
subsection (1). Jt is recommended that there be greater clarification in the main body of
the legislation as to the availability of judicial review.

Administration’s Response to Comment (21 June 2002)

The Regulations to be made under Clause 19 are subsidiary legislation which
shall be subject to the scrutiny of the Legislative Council. Sub-clause (2)
provides that the Regulations may provide for applications to be made to the
Court.

8. There is a complete absence of any safeguards in s. 19, and there is no indication that
safeguards will be forthcoming in the regulations. It is recommended that provisions be added
either in the main body of the legislation or in the regulations to ensure adequate safeguards
against the abuse of executive power and undue interference with rights. In particular,
safeguards providing for a reasonable expiry period, notice to affected persons, judicial
review and supervision, release of property for legitimate pusrposes, re-freezing of

property only after a material change in circumstances, should be included,

Administration’s Response to Comment (21 June 2002)

It is envisaged that any Regulations made pursuant to Clause 19 (which, as
indicated are subsidiary legislation and subject to scrutiny by Legislative
Council) will replicate Clause 5 and the relevant parts of Clauses 16 and 16A in
the draft CSAs.

9. Finally, I think the Administration should reconsider its approach of using regulations
to freeze property other than funds. It strikes that this move has been dtiven more by
expediency than by logic or principle. I do not believe there is any essential difference between a
scheme to freeze funds and a scheme to freeze property other than funds. Both involve such
extreme powers that they deserve elaboration in primary legislation rathert than mete subsidiary
legislation. And the scheme for freezing other property requires elaboration now in order for
legislators to make an informed decision as to whether to accept the Bill in its entirety. It should
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not be assumed that a scheme of this importance 1s a matter of mere detail to be worked out in
the future.

Administration’s Response to Comment (21 June 2002)

The suggestion is noted. However we do not see the need to deal with the
freezing of property, other than funds, at the present stage.

United Nations (Anti-Terrorism Measures) Ordinance (Cap 575)
(Enacted July 18, 2002; partially in operation August 23, 2002'")

19. Regulations
(1) The Secretary may make regulations for the purposes of enabling persons to be prohibited from
dealing with any property (other than funds)-
(a) that the Secretary has reasonable grounds to suspect is terrorist property; and
(b) except under the authority of a licence granted by the Secretary for the purposes of the
regulations.

(2) The Secretary may make regulations for the purposes of-
(a) facilitating the obtaining of evidence and information for the purpose of securing
compliance with or detecting evasion of this Ordinance;
(b) facilitating the obtaining of evidence in relation to the commission of an offence under
this Ordinance; and
{c) enabling property suspected of being terrorist property to be seized and detained while
its origin or derivation is further investigated or consideration is given to the institution
(whether in the HKSAR or elsewhere) of proceedings-
(i) against any person in relation to an offence with which the property is
connected; or
(if) which may result in the property being specified in a notice under section 6(1)
or which may result in the forfeiture or other confiscation of the property.

(3) The Secretary may make regulations for the purposes of authorizing public officers to perform
functions or exercise powers under regulations made under this section.

(4) The Secretary may make regulations for the purposes of providing compensation to be paid, on
grounds specified in the regulations, to a person who has suffered loss in consequence of any act
done or omission made under regulations made under this section in respect of any property.

(5) Regulations made under this section may provide for applications to be made to, and orders to
be made by, a magistrate or court for any purposes mentioned in subsection (1), (2) or (4).

(6) Regulations made under this section may-
(a) prescribe offences in respect of contraventions of the regulations (including
contravention of any orders made under the regulations); and
(b) provide for the imposition in respect of any such offence of-
(i) on conviction on indictment, a fine and imprisonment for not more than 7 years;
(if) on summary conviction, a fine at not more than level 6 and imprisonment for
not more than 1 year.

(7) Regulations made under this section shall be subject to the approval of the Legislative Council.

11 For details, see supra note 3.
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D. The New Criminal Prohibitions

United Nations (Anti-Terrorism Measures) Bill
(First Reading April 17, 2002)

PART 3
PROHIBITIONS RELATING TO TERRORISTS,
TERRORIST ASSOCIATES AND TERRORIST PROPERTY

6. Prohibition on supply of funds to terrorists and terrorist associates
A person shall not provide or collect, by any means, directly or indirectly, funds -
(a) with the intention that the funds be directly or indirectly supplied to or otherwise used
by; or
(b) knowing or having reasonable grounds to believe that the funds will be directly or
indirectly supplied to or otherwise used by,
a person who the first-mentioned person knows or has reasonable grounds to believe is a terrorist
or terrorist associate.

7. Prohibition on making funds, etc. available to terrorists and terrorist associates
No person shall, except under the authority of a licence granted by the

Secretary for the purposes of this section, make any funds or financial (or related)
services available, directly or indirectly, to or for the benefit of a person who the
first-mentioned person knows or has reasonable grounds to believe is a terrorist

or terrorist associate.

8. Prohibition on supply of weapons to terrorists and terrorist associates
A person shall not provide or collect, by any means, directly or indirectly, weapons -
(a) with the intention that the weapons be directly or
indirectly supplied to or otherwise used by; or
(b) knowing or having reasonable grounds to believe that the
weapons will be directly or indirectly supplied to or
otherwise used by,
a person who the first-mentioned person knows or has reasonable grounds to
believe is a terrorist or terrorist associate.

9. Prohibition on recruitment, etc. to persons specified in notices under section 4(1) and (2)
(1) A person shall not -

(a) recruit another person to become a member of, or to serve

in any capacity with; or

(b) become a member of, or begin to serve in any capacity

with,
a person specified in a notice under section 4(1) or (2).

(2) Where a person is a member of, or is serving in any capacity with,

a person specified in a notice under section 4(1) or (2) immediately before the
date of publication in the Gazette of the notice, the first-mentioned person shalt
take all practicable steps to cease to be such a member or to cease to so serve, as
the case may be.

10. Prohibition against false threats of terrorist acts
(1) A person shall not communicate or make available by any means any information which he
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knows or believes to be false to another person with the intention of inducing in him or any other
person a false belief that a terrorist act has been, is being or will be carried out.

(2) A person shall not -
(a) place any article or substance in any place; or
(b) despatch any article or substance by post, rail or by any
other means of sending things from one place to another,
with the intention of inducing in another person a faise belief that -
(c) the article or substance is likely to explode or ignite and
thereby cause personal injury or damage to property; or
(d) the article contains or the substance consists of -
(i) any dangerous, hazardous, radioactive or harmful
substance;
(ii) any toxic chemical; or
(i) any microbial or other biological agent, or toxin,
that is likely to cause death, disease or personal injury or
damage to property.

(3) For the purposes of subsections (1) and (2), a reference to a person inducing in another person a
false belief does not require the first-mentioned person to have any particular person in mind as
the person in whom he intends to induce the faise belief.

14, Offences
(1) Any person who contravenes section 6, 7 or 8 commits an offence and is liable -
(a) on conviction on indictment to a fine and to imprisonment for 14 years;
(b) on summary conviction to a fine at level 6 and to imprisonment for 2 years.

(4) A person who contravenes section 9(1) or (2) or 10(1) or (2) commits an offence and is liable -
(a) on conviction on indictment to a fine and to imprisonment for 7 years;
(b) on summary conviction to a fine at level 6 and to imprisonment for 1 year.

{(10) Where any body corporate is guilty of an offence under this Ordinance, and that offence is
proved to have been committed with the consent or connivance of, or to be attributable to any
neglect on the part of, any director, manager, secretary or other similar officer of the body
corporate or any person who was purporting to act in any such capacity, he, as well as the body
corporate, shall be guilty of that offence, and shall be liable to be proceeded against and
punished accordingly.

(11) Summary proceedings for an offence under this Ordinance, being an offence alleged to have
been committed outside the HKSAR, may be commenced at any time not later than 12 months from
the date on which the person charged first enters the HKSAR after committing the offence.

(12) No proceedings for an offence under this Ordinance shall be instituted in the HKSAR except by
or with the consent of the Secretary for Justice.

First Written Submission to Bills Committee dated June 14, 2002

10. In principle, I have some reservations about the imposition of the quasi-objective forms of
liability in the offences set outin ss. 6 to 8. This is especially so when Resol’n 1373 only requires
criminalization on purely subjective mens rea standards. Nevertheless, I recognize that these
standards will not depart from the norm in Hong Kong in respect of existing money laundering
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offences.

11. Operative paragraph 1(a) of Resl’n 1373 requires all States to “prevent and suppress the
financing of terrorist acts”. I wonder if the Administration has done all that is possible to give
effect to this requirement. Particularly, do the existing provisions do enough to prevent
carelessness on the part of possible lending agents or institutions in identifying a tetrorist or
terrorist associate whose name appeats on the CE’s notices? It may be necessary to create a
regulatory offence to ensure that persons in a position to lend or leverage funds take
reasonable care (at minimum) to check for the client’s name on the CE’s notices. Given
that this would be an offence with a purely objective standard of mens rea, I would not impose
any penal sanction but rather a significant fine to convey the need to exercise due diligence.

Administration’s Response to Comment (21 June 2002)

We do not consider it necessary to impose additional legal requirements upon
concerned parties as suggested. Clause 11 (as amended in the draft CSAs) will
require a person to make a report if he knows or suspects that property is
terrorist property.

Second Written Submission to Bills Committee dated June 22, 2002

8. Section 9 makes it an offence for a person to “become a member of a person” specified in a
notice or order. How does one ‘become a member of a person’ If ‘person’ is simply referring

to a corporate person than this makes sense. But what if we take ‘person’ in the individual

sense? Is mere association enough? If so, then the offence has been drawn quite broadly. What
about family relations? Does the offence automatically engulf all family members of tetrorists
and terrorist associates? I recommend more consideration be given to s. 9 and to the use of
more precise language in carving out an offence that is tailored to the mischief that is
targeted,

In the Bills Committee’s progress Report to the House Committee at its
meeting on June 28, 2002, the following was reported:

44. In response to comments raised by Mr Simon YOUNG, Assistant
Professor, Faculty of Law, The University of Hong Kong and JUSTICE on
clause 9, the Administration will amend clause 9 to limit the ambit of the
clause to recruitment of persons to become members of bodies of persons
which the recruiter knows or has reasonable grounds to believe have been
specified.

Furthermore, in introducing her amendment to clause during the second reading
debates, the Secretary for Security stated the following:

The purpose of clause 9 is very clear and simple. It prohibits a person from recruiting
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another person to become a member of a terrorist organization or from becoming a
member thereof. During the scrutiny of the Bill, some Members and legal experts
pointed out that the wording of clause 9 was not clear enough regarding the
requirement "A person shall not recruit another person to become a member of ...... a
person specified in a notice" and that the public would find it difficult to tell under
what circumstances a person would be recruited as a member of another person.
Moreover, the clause states that a person shall not begin "to serve in any capacity
with" a terrorist organization. This would cover a scope that is too wide and would
unnecessarily involve many people who are completely unrelated to terrorist
organizations. For instance, a cleaning company may carry out general cleaning work
for a terrorist organization but is in fact not a member of it.

We think this is a reasonable comment and so propose an amendment to clause 9,
stating clearly that a person shall not recruit another person to become a member of a
body of persons who are terrorists, rather than recruiting another person to become
members of another person. And a person shall not become a member of a terrorist
organization, rather than of another person. In addition, we have deleted "to serve in
any capacity with" to make the provision clearer.?

United Nations (Anti-Terrorism Measures) Ordinance (Cap 575)
(Enacted July 18, 2002; partially in operation August 23, 2002%)

PART 3
PROHIBITIONS RELATING TO TERRORISTS, TERRORIST
ASSOCIATES AND TERRORIST PROPERTY

7. Prohibition on supply of funds to terrorists and terrorist associates
A person shall not provide or collect, by any means, directly or indirectly, funds-
(a) with the intention that the funds be directly or indirectly supplied to or otherwise used
by; or
(b) knowing or having reasonable grounds to believe that the funds will be directly or
indirectly supplied to or otherwise used by,
a person who the first-mentioned person knows or has reasonable grounds to believe is a terrorist
or terrorist associate.

8. Prohibition on making funds, etc. available to terrorists and terrorist associates

No person shall, except under the authority of a licence granted by the Secretary, make any funds
or financial (or related) services available, directly or indirectly, to or for the benefit of a person
who the first-mentioned person knows or has reasonable grounds to believe is a terrorist or terrorist
associate.

9. Prohibition on supply of weapons to terrorists and terrorist associates

A person shall not provide or collect, by any means, directly or indirectly, weapons-
(a) with the intention that the weapons be directly or indirectly supplied to or otherwise
used by; or
(b) knowing or having reasonable grounds to believe that the weapons will be directly or
indirectly supplied to or otherwise used by,

a person who the first-mentioned person knows or has reasonable grounds to believe is a terrorist

12 See Official Record of Proceedings of the Hong Kong SAR Legislative Council, July 11, 2002, 8990.
13 For details, see supra note 3.
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or terrorist associate.

10. Prohibition on recruitment, etc. to persons specified in notices under

section 4(1) and (2)

(1) A person shall not-
(a) recruit another person to become a member of, or to serve in any capacity with; or
(b) become a member of, or begin to serve in any capacity with,
a person specified in a notice under section 4(1) or (2).

(2) Where a person is a member of, or is serving in any capacity with, a person specified in a notice
under section 4(1) or (2) immediately before the date of publication in the Gazette of the notice,
the first-mentioned person shall take all practicable steps to cease to be such a member or to
cease to so serve, as the case may be.

11. Prohibition against false threats of terrorist acts

(1) A person shall not communicate or make available by any means any information which he
knows or believes to be false to another person with the intention of causing alarm to the public or
a section of the public by a false belief that a terrorist act has been, is being or will be carried out.

(2) A person shall not-
(a) place any article or substance in any place; or
(b) despatch any article or substance by post, rail or by any other means of sending things
from one place to another,
with the intention of causing alarm to the public or a section of the public by a false belief
that-
(c) the article or substance is likely to explode or ignite and thereby cause personal injury
or damage to property; or
(d) the article contains or the substance consists of-
(i) any dangerous, hazardous, radioactive or harmful substance;
(if) any toxic chemical; or
(iii) any microbial or other biological agent, or toxin,
that is likely to cause death, disease or personal injury or damage to property.

14. Offences

(1) Any person who contravenes section 7, 8 or 9 commits an offence and is liable-
{a) on conviction on indictment to a fine and to imprisonment for 14 years;

(b) on summary conviction to a fine at level 6 and to imprisonment for 2 years.

(4) A person who contravenes section 10(1) or (2) or 11(1) or (2) commits an offence and is liable-
(a) on conviction on indictment to a fine and to imprisonment for 7 years;
(b) on summary conviction to a fine at level 6 and to imprisonment for 1 year.

(5) A person who contravenes section 12(1) commits an offence and is liable on conviction to a fine
at level 5 and to imprisonment for 3 months.

(8) Summary proceedings for an offence under this Ordinance, being an offence alleged to have
been committed outside the HKSAR, may be commenced at any time not later than 12 months from
the date on which the person charged first enters the HKSAR after committing the offence.

(9) No proceedings for an offence under this Ordinance shall be instituted in the HKSAR except by
or with the consent of the Secretary for Justice.
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Oddly enough, despite the Administration’s acknowledgement of the
problems with the original s. 10 offence involving membership, in the result it was
the original offence which was enacted and not the amended one. When voting on
the Secretary for Security’s amendment was conducted, there were only 40
legislators present; twenty voted in favour of the amendment while 19 voted against
it. Without a clear majority of votes, the amendment did not pass.” It was reported
that when the vote was held many of the absent legislators had gone on a dinner
break.’s The Administration is aware of the problems with this provision and has
stated that it will not bring it into operation until it is properly amended.’¢

E. The Reporting Duty and Offence

United Nations (Anti-Terrorism Measures) Bill
(First Reading April 17, 2002)

PART 4
DISCLOSURE OF KNOWLEDGE OR SUSPICION THAT
PROPERTY IS TERRORIST PROPERTY

11. Disclosure of knowledge or suspicion that property is terrorist property
(1) Where a person knows or has reasonable grounds to suspect that any property is terrorist
property, then the person shall disclose to an authorized officer the information or other matter -
(a) on which the knowledge or suspicion is based; and
(b) as soon as is practicable after that information or other
matter comes to the person’s attention.

(2) If a person who has made a disclosure referred to in subsection (1) does any act in contravention
of section 6 or 7 {(whether before or after the disclosure), and the disclosure relates to that act, the
person does not commit an offence under section 14(1) in respect of that contravention if -
(a) that disclosure is made before the person does that act and
the person does that act with the consent of an authorized
officer; or
(b) that disclosure is made -
(i) after the person does that act;
(ii) on the person’s initiative; and
{iif) as soon as it is practicable for the person to make
it.

(3) A disclosure referred to in subsection (1) -

% See Official Record of Proceedings of the Hong Kong 5AR Legislative Council, July 11, 2002, 8990-9004 for
the relevant debate on clause 9.

15 See A. Leung, A. Li & A. Lau, “Embarrassing hiccup for terror bill”, South China Morning Post, 12
July 2002.

6 See Legal Service Division (Legislative Council), “Legal Service Division Report on Subsidiary
Legislation Gazetted on 23 August 2002”7, which is Annex III of Legislative Council, “Paper for the
House Committee Meeting on 4 October 2002” (prepared by S. Lam Ping-man, 2 Oct 2002: LC Paper
No. 1S 131/01-02), which can be found on the Hong Kong Legislative Council website.
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(a) shall not be treated as a breach of any restriction upon the
disclosure of information imposed by contract or by any
enactment, rule of conduct or other provision;
{(b) shall not render the person who made it liable in damages
for any loss arising out of -
(i) the disclosure;
(if) any act done or omitted to be done in relation to
the property concerned in consequence of the
disclosure.

(4) Where a person knows or has reasonable grounds to suspect that a disclosure has been made
under subsection (1), the person shall not disclose to another person any information or other
matter which is likely to prejudice any investigation which might be conducted following that first-
mentioned disclosure.

14. Offences

(5) A person who contravenes section 11(1) commits an offence and is liable on conviction to a fine
at level 5 and to imprisonment for 3 months.

(6) A person who contravenes section 11(4) commits an offence and is liable -
(a) on conviction on indictment to a fine and to imprisonment for 3 years;
(b} on summary conviction to a fine at level 6 and to imprisonment for 1 year.

(7) In proceedings against a person for an offence under subsection (6), it is a defence to prove -
(a) that he did not know or suspect that the disclosure concerned was likely to be
prejudicial in the way referred to in section 11(4); or
(b) that he had lawful authority or reasonable excuse for making that disclosure.

First Written Submission to Bills Committee dated June 14, 2002

12. The reporting obligation and offence in s. 11 follows the same format and standards
proposed for similar offences in the Drug Trafficking and Organized Crimes (Amendment) Bill
2000. When considering s. 11, one quickly realizes some very significant problems when it
comes to the disclosures expected of legal counsel in respect of the affairs of their clients. Given
the very broad definition of ‘terrorist property’, whenever a specified terrorist or terrorist
associate (and possibly members of their immediate family) retain a lawyer for any matter, that
lawyer will have to disclosure any information he or she comes across regarding the client’s
property. And given the ‘dpping off’ prohibition 1 s. 11(4), these disclosures will likely be
secret. These obligations, if taken seriously, pose significant intrusions on the traditional
solicitor-client relationship and will probably adversely affect the ability of specified
persons to obtain confidential legal assistance. Such consequences may have Bill of
Rights and Basic Law implications.

13. Other jurisdictions have taken this problem quite seriously. For example, in Canada,
following the introduction of similar reporting duties on lawyers in 2001, the law societies across
the country applied for court exemptions in each province from having to comply with the
obligations pending a court challenge to their constitutional validity. (See website of the
Federation of Law Societies of Canada for more details:
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http://www.flsc.ca/english /whatsnew/whatsnew.htm) Many, if not all, of the courts hearing

these applications granted these temporaty exemptions. The comments by one of the judges in
these cases are instructive 1n setting out the importance of the issue:

In imposing a duty on legal practitioners to give secret reports of their clients’
transactions to a government agency, the legislation clearly impinges on, and alters, the
traditional relationship between solicitors, or counsel, and their clients. It does not
merely override a lawyer’s ethical duty of confidentiality — something that has always
been possible 1n legal proceedings with respect to matters not subject to solicitor-client
privilege — it strikes at the lawyer’s duty of loyalty and the client’s privilege against self-
incrimination as well as the ptinciple that lawyers should be independent of government.
The duty of loyalty is affected not only by the obligation to make secret reports to
government about a client’s transactions and personal details but, also, because of the
inevitable involvement of the lawyet’s personal interests and potential liability to severe
penalties when decisions whether to teport are to be made. [Federation of Law Societies of
Canada v. Astorney General of Canada (2002), 57 O.R. (3d) 383 at 400 (S.C.J., per Cullity ].)]

14. Recognizing the importance of this issue, it is recommended that there be an exemption
from disclosure in situations where the legal advisor genuinely believes the disclosure
will undermine the trust and confidentiality in the relationship that is essential to the
effective representation of the client.

Administration’s Response to Comment (21 June 2002)

The new Clause 2(5) in the draft CSAs already addresses the issue.

The Clause 2(5) in the draft CSA referred to in the Administration’s Response is as
follows,

2(5) It is hereby declared that nothing in this Ordinance shall operate to
restrict the law applicable to —

(a) legal professional privilege;

or

(b) privilege against incrimination of self.

Second Written Submission to Bills Committee dated June 22, 2002

9. Iwant to highlight that my concerns with having lawyers make sectet disclosures of
suspected terrorist property is not simply a concern about disclosing privileged information.
This is because confidential information about the client may not necessatily be covered by legal
professional privilege, but would have to be secretly disclosed to the State if it formed the basis
of the suspicion. It is the secret disclosure itself which hampers the essential trust in the
relationship necessary for the full and effective representation of the client. It follows that the
new s. 2(5) will not adequately address these concerns. The only adequate solution to
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the problem is an express exemption from disclosure.

In the Administration’s proposed Amendments of June 28, 2002, clause 2(5) has been
modified further:

2(5) Nothing in this Ordinance shall —
(a) require the disclosure of any items subject to legal privilege;
(b) authorize the search or seizure of any items subject to legal
privilege; or
(c) restrict the privilege against self-incrimination.

“items subject to legal privilege” has the same meaning as in section 2(1) of
the Organized and Serious Crimes Ordinance (Cap. 455);

United Nations (Anti-Terrorism Measures) Ordinance (Cap 575)
(Enacted July 18, 2002; partially in operation August 23, 2002")

PART 4
DisCLOSURE OF KNOWLEDGE OR SUSPICION THAT
PROPERTY IS TERRORIST PROPERTY

12. Disclosure of knowledge or suspicion that property is terrorist property
(1) Where a person knows or suspects that any property is terrorist property, then the person shall
disclose to an authorized officer the information or other matter-
(a) on which the knowledge or suspicion is based; and
(b) as soon as is practicable after that information or other matter comes to the person's
attention.

(2) If a person who has made a disclosure referred to in subsection (1) does any act in contravention
of section 7 or 8 (whether before or after the disclosure), and the disclosure relates to that act, the
person does not commit an offence under section 14(1) in respect of that contravention if-
(a) that disclosure is made before the person does that act and the person does that act
with the consent of an authorized officer; or
(b) that disclosure is made-
(i) after the person does that act;
(ii) on the person's initiative; and
(iii) as soon as it is practicable for the person to make it.

(3) A disclosure referred to in subsection (1)-
(a) shall not be treated as a breach of any restriction upon the disclosure of information
imposed by contract or by any enactment, rule of conduct or other provision;
(b) shall not render the person who made it liable in damages for any loss arising out of-
(i) the disclosure;
(if) any act done or omitted to be done in relation to the property concerned in
consequence of the disclosure.

(4) In the case of a person who was in employment at the relevant time, this section shall have
effect in relation to disclosures to the appropriate person in accordance with the procedure
established by his employer for the making of such disclosures as it has effect in relation to

7 For details, see supra note 3.
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disclosures to an authorized officer.

(5) Where a person knows or suspects that a disclosure has been made under subsection (1) or (4),
the person shall not disclose to another person any information or other matter which is likely to
prejudice any investigation which might be conducted following that first-mentioned disclosure.

(6) In this section, "authorized officer” (32 A &) means a public officer authorized in writing by
the Secretary for the purposes of this section.

14. Offences

(5) A person who contravenes section 12(1) commits an offence and is liable on conviction to a fine
at level 5 and to imprisonment for 3 months.

(6) A person who contravenes section 12(5) commits an offence and is liable-
(a) on conviction on indictment to a fine and to imprisonment for 3 years;
(b) on summary conviction to a fine at level 6 and to imprisonment for 1 year.

(7) In proceedings against a person for an offence under subsection (6), it is a defence to prove-

(a) that he did not know or suspect that the disclosure concerned was likely to be prejudicial in the
way referred to in section 12(5); or

(b) that he had lawful authority or reasonable excuse for making that disclosure.

(8) Summary proceedings for an offence under this Ordinance, being an offence alleged to have
been committed outside the HKSAR, may be commenced at any time not later than 12 months from
the date on which the person charged first enters the HKSAR after committing the offence.

(9) No proceedings for an offence under this Ordinance shall be instituted in the HKSAR except by
or with the consent of the Secretary for Justice.

2. Interpretation
"items subject to legal privilege” (ZEEESENSLE) has the same meaning as in section 2(1) of
the Organized and Serious Crimes Ordinance (Cap 455);

(5) Nothing in this Ordinance shall-
(a) require the disclosure of any items subject to legal privilege;
(b) authorize the search or seizure of any items subject to legal privilege; or
(c) restrict the privilege against self-incrimination.

F. Coercive Powers to Obtain Evidence and Information

United Nations (Anti-Terrorism Measures) Bill
(First Reading April 17, 2002)

12. Obtaining of evidence and information, etc.
(1) Schedule 2 shall have effect in order to -
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(a) facilitate the obtaining of evidence and information for the purpose of securing
compliance with or detecting evasion of this Ordinance;

(b) facilitate the obtaining of evidence in relation to the commission of an offence under
this Ordinance.

(2) Schedule 3 shall have effect in order to enable property suspected of being terrorist property to
be seized and detained while its origin or derivation is further investigated or consideration is given
to the institution (whether in the HKSAR or elsewhere) of proceedings -
(a) against any person in relation to an offence with which the property is connected; or
(b) which may result in the property being specified in a notice under section 5(1) or which
may result in the forfeiture or other confiscation of the property.

SCHEDULE 2
EVIDENCE AND INFORMATION

1. Authorized officer may require persoen to furnish information, etc.

(1) Without prejudice to any other provision of this Ordinance or any other law, an authorized
officer may request any person in or resident in the HKSAR to furnish to him any information, or to
produce to him any material in his possession or control, which he may require for the purpose of
securing compliance with or detecting evasion of this Ordinance, and any person to whom such a
request is made shall comply with it within such time and in such manner

as may be specified in the request.

(2) Nothing in subsection (1) shall be taken to require any person who has acted as counsel or
solicitor for any person to disclose any privileged communication made to him in that capacity.

(3) Where a person is convicted of failing to furnish information or produce material when
requested so to do under this section, the magistrate or court may make an order requiring him,
within such period as may be specified in the order, to furnish the information or produce the
material.

{4) The power conferred by this section to request any person to produce material shall include the
power to take copies of or extracts from any material which is a document so produced and to

request that person or, where that person is a body corporate, any other person who is a present or
past officer of, or is employed by, the body corporate, to provide an explanation of such document.

2. Issue of warrant
(1) If any magistrate or judge is satisfied by information on oath given by any police officer,
customs officer or authorized officer that --
{a) there is reasonable ground for suspecting that an offence under this Ordinance has been
or is being committed and that evidence in relation to the commission of the offence is to
be found on any premises specified in the information, or
in any vehicle, ship or aircraft so specified; or
(b) any material that ought to have been produced under section 1 and has not been so
produced is to be found on any such premises or in any such vehicle, ship or aircraft,
he may grant a search warrant authorizing any police officer, customs officer or authorized officer,
together with any other persons named in the warrant and any other police or customs officers, to
enter the premises specified in the information or, as the case may be, any premises upon which
the vehicle, ship or aircraft so specified may be, at any time within one month from the date of the
warrant and to search the premises or, as the case may be, the vehicle, ship or aircraft.

(2) Before or on exercising any power conferred by subsection (1), a person authorized by any such
warrant shall, if requested so to do, produce evidence of his identity and authority.

(3) A person authorized by any such warrant to search any premises or any vehicle, ship or aircraft
may search every person who is found in, or whom he has reasonable ground to believe to have

recently left or to be about to enter, those premises or that vehicle, ship or aircraft and may seize
any material found on the premises or in the vehicle, ship or aircraft or on such person that he has
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reasonable ground to believe to be evidence in relation to the commission of an offence referred to
in subsection (1) or any other material that he has reasonable ground to believe ought to have been
produced under section 1 and may take in
relation to any such material any other steps that may appear necessary for preserving it and
preventing interference with it:

Provided that no person shall in pursuance of any warrant issued under subsection (1) be
searched except by a person of the same sex.

(4) Where, by virtue of this section, a person is empowered to enter any premises, vehicle, ship or
aircraft, he may use such force as is reasonably necessary for that purpose.

(5) Any material or article of which possession is taken under this section may be retained for a
period of 3 months or, if within that period there are commenced any proceedings for an offence
referred to in subsection (1)(a) to which it is relevant, until the conclusion of those proceedings.

(6) No information furnished or material produced (inctuding any copy of or extract from any
material which is a document produced) by any person in pursuance of a request made under this
Schedule, and no material seized under subsection (3) shall be disclosed except --
(a) with the consent of the person by whom the information was furnished or the material
was produced or the person from whom the material was seized:
Provided that a person who has obtained information or is in possession of a material only
in his capacity as a servant or agent of another person may not give consent for
the purposes of this paragraph but such consent may instead be given by any person who is
entitled to that information or to the possession of that material in his own right;
(b) to any person who would have been empowered under this Schedule to request that it
be furnished or produced;
(c) on the authority of the Chief Executive, subject to the information or material being
transmitted through and with the approval of the Ministry of Foreign Affairs of the
People’s Republic of China, to any organ of the United Nations or to any person in the
service of the United Nations or to the Government of any place outside the
People’s Republic of China for the purpose of assisting the United Nations or that
Government in securing compliance with or detecting evasion of measures in relation to a
terrorist or terrorist associate decided upon by the Security Council of the United Nations;
or
(d) with a view to the institution of, or otherwise for the purposes of, any proceedings for
an offence under this Ordinance.

3. Offences

Any person who--
(a) without reasonable excuse, refuses or fails within the time and in the manner specified
(or, if no time has been specified, within a reasonable time) to comply with any request
made under this Schedule by any person who is empowered to make it;
(b) intentionally or recklessly furnishes any information, explanation or document which is
false in a material particular to any person exercising his powers under this
Schedule;
{c) intentionally obstructs any person in the exercise of his powers under this Schedule; or
(d) with intent to evade this Schedule, destroys, mutilates, defaces, secretes or removes
any material, shall be guilty of an offence.

4. Meaning of “material”

In this Schedule, "material” (#7#}) includes any book, document or other record in any form
whatsoever, and any article or substance.

SCHEDULE 3
SEIZURE AND DETENTION OF PROPERTY
SUSPECTED TO BE TERRORIST PROPERTY
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1. Interpretation

"court” (3=EE) means the Court of First Instance;

“exported” (i), in relation to any property, includes the property being brought to any place in
the HKSAR for the purpose of being exported;

"seized property” (¥ ERYEL ) means any property seized under section 2.

2. Powers of authorized officers
(1) For the purposes of this Ordinance, any authorized officer may --
(a) stop, board and search any ship, aircraft, vehicle or train which has arrived in the
HKSAR (not being a ship of war or a military aircraft), and remain thereon as long as it
remains in the HKSAR;
(b) search any person arriving in the HKSAR or about to depart from the HKSAR;
(c) search any thing imported into or to be exported from the HKSAR;
(d) stop, board and search any ship, aircraft, vehicle or train if he has reason to suspect
that there is therein any terrorist property;
{e) without a warrant issued under subsection (2) where it would not be practicable to
obtain such a warrant, enter and search any place or premises if he has reason to suspect
that there is therein any terrorist property; or
(f) stop and search any person, and search the property of any person, if --
(i) he has reason to suspect that such person has in his actual custody any terrorist
property; or
(i1) such person is found in any ship, aircraft, vehicle, train, place or premises in
which any terrorist property is found.

(2) Where it appears to any magistrate upon the oath of any person that there is reasonable cause
to suspect that in any place there is any terrorist property, or with respect to which an offence has
been committed or is about to be committed against the provisions of this Ordinance, the
magistrate may, by his warrant directed to any authorized officer, empower the officer by day or
by night to enter the place named in the warrant and there to search for and seize, remove and
detain any terrorist property.

(3) For the purpose of enabling a ship or aircraft to be searched under subsection (1)--
(a) the Commissioner of Customs and Excise or the Commissioner of Police may, by order in
writing under his hand, detain a ship for not more than 12 hours or an aircraft
for not more than 6 hours; and
(b) the Chief Secretary for Administration may, by order in writing under his hand, detain a
ship or aircraft for further periods of not more than 12 hours in the case of a ship or not
more than 6 hours in the case of an aircraft.

Any order made under this subsection shall state the times from which and for which the order is
effective.

{4) Any authorized officer may seize, remove and detain any thing if he has reason to suspect that
such thing is terrorist property.

(5) Any authorized officer may --
(a) break open any outer or inner door of or in any place or premises which he is
empowered by this section to enter and search;
(b) forcibly board any ship, aircraft, vehicle or train which he is empowered by this section
to board and search;
(c) remove by force any person or thing who or which obstructs any entry, search,
inspection, seizure, removal or detention which he is empowered by this section to make;
(d) detain every person found in any place or premises which he is empowered by this
section to search until the same has been searched; and
(e) detain every person on board any ship, aircraft, vehicle or train which he is empowered
by this section to search, and prevent any person from approaching or boarding such ship,
aircraft, vehicle or train, until it has been searched.

SNM Young © 2003 Faculty of Law, University of Hong Kong
37



Centre for Comparative and Public Law ~ Occasional Paper No. 7

(6) No person shall be searched under this section except by a person of the same sex.

(7) No person shall be searched under this section in a public place if he objects to being so
searched.

(8) Any person who intentionally obstructs any person in the exercise of his powers under this
section shall be guilty of an offence.

(9) In this section --

“Commissioner of Customs and Excise” (F#HEEEFEE) includes a Deputy Commissioner of Customs
and Excise and an Assistant Commissioner of Customs and Excise;

“Commissioner of Police” (& EE) includes a deputy, assistant or senior assistant commissioner
of police.

3. Period for which seized property may be detained

(1) Seized property shall not be detained for a period of more than 30 days unless, before the
expiration of that period, the continued detention of the property is authorized by an order under
subsection (2).

(2) A court may, upon application made to it by the Secretary for Justice or an authorized officer,
by order authorize the continued detention of seized property where it is satisfied that --
(a) there are reasonable grounds for suspecting that the property is terrorist property; and
(b) the detention of the property is justified while its origin or derivation is further
investigated or consideration is given to the institution (whether in the HKSAR or
elsewhere) of proceedings --
(i) against any person in relation to an offence with which the property is
connected; or
(i) which may result in a notice under section 5(1) of this Ordinance in respect of
the property or which may result in the forfeiture or other confiscation of
the property.

(3) An order under subsection (2) shall authorize the continued detention of the seized property to
which it relates for such period, not exceeding 3 months beginning with the date of the order, as is
specified in the order and a court, upon application made to it by the Secretary for Justice or an
authorized officer and if satisfied as to the matters referred to in subsection (2)(a) and (b}, may
thereafter from time to time by order authorize the further detention of the
property but so that --
(a) no period of detention specified in an order under this subsection shall exceed 3 months
beginning with the date of the order; and
(b) the total period of detention shall not exceed 2 years from the date of the order under
subsection (2).

(4) At any time while seized property is being detained by an order under subsection (2) or (3) a
court may direct its release if satisfied ~-
(a) on an application made by --
(i) the person from whom it was seized;
(ii) a person by or on whose behalf it was being imported or exported; or
(iii) a person who otherwise has an interest in it,
that there are no, or are no longer, any such grounds for its detention as are
referred to in subsection (2); or
(b) on an application made by the Secretary for Justice or an authorized officer, that its
detention is no longer justified.

(5) If, at any time when any seized property is being detained by virtue of an order under
subsection (2) or (3), proceedings are instituted (whether in the HKSAR or elsewhere) --
(a) against any person in relation to an offence with which the property is connected; or
{b) which may result in a direction being given under section 5(1) of this Ordinance in
respect of the property or which may result in the forfeiture or other confiscation of the
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property,
the property shall not be released until the proceedings have been concluded.

4. Interest

Seized property which is money and which is detained in pursuance of an order under section 3(2)
or (3) shall, unless required as evidence of an offence, be held in an interest-bearing account and
the interest accruing thereon shall be added to the property on its release.

5. Procedure
(1) An order under section 3(2) shall provide for notice to be given to persons affected by the
order.

(2) Subject to section 17(3) of this Ordinance, Order 115, rules 24, 25,

26, 27, 28, 30, 31, 32 and 33, of the Rules of the High Court (Cap. 4 sub. leg.)
shall, with all necessary modifications, apply to and in relation to section 3(2), (3)
and (4) as it applies to and in relation to section 24C(2), (3) and (4) respectively
of the Drug Trafficking (Recovery of Proceeds) Ordinance (Cap. 405).

First Written Submission to Bills Committee dated June 14, 2002

15. Subsection 12(2) should make clear that Schedule 3 enables property “reasonably”
suspected of being terrortist property to be seized and detained. At present, it seems to
suggest that Schedule 3 tolerates a standard of mete suspicion, which is not true.

Administration’s Response to Comment (21 June 2002)

The powers to seize and detain property suspected to be terrorist property are
drawn from Schedule 3 of the Bill. Clause 12(2) only describes the purpose and
scope of the Schedule.

16. T have a number of concerns about the powers contained in Schedules 2 and 3. T generally
think these powers go too far and risk being abused at the cost of infanging civil liberties and
rights. I have a real concern that overly broad powers will be used not on a principled basis
within the objectives of the legislation, but rather on arbitraty and irrational cause — particularly
on racially motivated grounds. I belfeve race, gender, age, ethnic origin, and place of birth,
either taken alone or in combination, can never form the basis of a reasonable suspicion
for the purposes of exercising any of the powers in Schedules 2 and 3. In the anti-
tetrorism era, post September 11%, one of the negative by-products of the war against terrorism
is the stigmatization and demonization of certain mdividuals based solely on their race and ethnic
origin. Thus 1s unfortunate, and I think governments have a responsibility in their anti-terrorism
efforts to ensure that this by-product does not materialize. To this end, I recommend that an
overriding provision be added to the Bill (in the main part — not in the Schedule) clearly
stating that the powers in Schedules 2 and 3 be exercised by authorized officers without
any discrimination based on race, colour, sex, language, religion, national or social
origin, and birth. Such a provision will ensure greater adherence to the requirements of
Articles 1, 5, 14, and 23 of the Hong Kong Bill of Rights.
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Administration’s Response to Comment (21 June 2002)

It should be noted that the provisions of Schedules 2 and 3 are modelled on
existing provisions of our laws. We do not consider it necessary to explicitly
include an overriding provision as suggested. Similar to the enforcement of
other Hong Kong laws, the powers in the Schedules will be exercised in
accordance with the provisions of the Bill and the Hong Kong Bill of Rights
Ordinance.

17. I now turn to some of the specific problems I see with Schedules 2 and 3:

(2 It is unclear to what extent the power in s. 1 of Schedule 2, to compel the
production of information and materials, abrogates the common Iaw
privilege against self-incrimination. While s. 12(1) of Part 5 and s. 1 of Schedule
2 indicate that the power is supposed to be exercised for “securing compliance with
or detecting evasion of [the] Ordinance”, this express limiting purpose is unhelpful
in suggesting non-abrogation. This is because the use of self-incriminatory evidence
in a subsequent prosecution against the incriminated person may in fact be a very
effective way to secure compliance with the Bill. Another sign of abrogation is s.
2(6)(d) (at least insofar as prosecutions under the Bill are concerned), as this
paragraph provides an exception to the non-disclosure of compelled information
and materials for the purposes of proceedings for an offence under the Bill. Yetif
the legislation intended to override the common law privilege, it could be made
clearer. In addition, where this privilege is abrogated, serious thought must be given
to whether some form of ‘use immunity’ should be confetred on a petson forced to
incriminate himself/herself. It may in fact be that direct use immunity is required
for a fair trial under the dictates of Article 10 of the Hong Kong Bill of Rights (see
Lee Ming Tee (2001 CFA)). If however it was not intended to abrogate the privilege
against self-incrimination then this as well could and should be made clearer (e.g.
having an express provision which states that nothing herein abrogates the privilege
against self-incrimination).

Administration’s Response to Comment (21 June 2002)

The new Clause 2(5) in the draft CSAs applies to Schedule 2.

h) The powers provided in s. 2(1)(b) and (c) of Schedule 3 can be exercised without
any articulated reasons and purely on the pretense of pursuing the purposes of the
Bill. Such powers invite arbitrary and invidious treatment of people. I am most
concerned about paragraph (b) which permits, for the purposes of the Bill, the
detention and search of anyone atriving in and departing from the HKSAR.
Officers exercising such powers are not required to think rationally and are not
precluding from allowing erroneous stereotypical and disctiminatory beliefs to
inform their decision-making. In today’s climate of constitutional and human
rights, it is difficult to conceive of a search power more raw and unrestrained
in nature. I have little doubt that if challenged in an appropriate case, these
powers will be found to be inconsistent with the Bill of Rights and Basic
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Law, and any incriminating evidence obtained as a result of the rights
infringement will Iikely be ruled inadmissible either under those instruments
or the common law residual discretion.

Administration’s Response to Comment (21 June 2002)

Clause 2(1) of Schedule 3 is modelled on section 52(1) of the Dangerous Drugs
Ordinance. The powers provided under subparagraphs (b) and (c) are absolutely
necessary to ensure effective border control given the large volume of
passengers and goods passing through the HKSAR.

I do not believe it 1s answer to say that such powers already exist under the
Dangerous Drugs Ordinance. Those statutory powers probably suffer from the
sarmne deficiencies. In Iight of these concerns, I recommend that all search
powers in s. 2 of Schedule 3 be made subject (at minimum) to a standard of
reasonable grounds to suspect evidence of an offence under the Bill or the
presence of terrorist property.

6] The powers in s. 2(5) of Schedule 3, authorizing the use of force in executing search
powers, are not qualified by any requirement that the force used be reasonable. Itis
not clear why there is this absent qualification when it is provided in s. 2(4) of
Schedule 2 (e.g. “may use force as is reasonably necessary for that purpose™). If the
absence was deliberate, can this at all be justified? It is my opinion that any
search, even if authorized by law, will inftinge the privacy rights in the Bill of
Rights and Basic Law if executed in an unreasonable manner. Qualified
language should be added to prevent unreasonable uses of the powers.

Administration’s Response to Comment (21 June 2002)

It should be noted that Clause 2(5) of Schedule 3 is modelled on section 52(8)
of the Dangerous Drugs Ordinance.

G The search powers in Schedule 3 make no distinction between intrusive and non-
intrusive searches of the person — they are treated all the same. I believe this is
problematic. Intrusive searches, such as strip searches, body cavity searches,
seizures of bodily samples, involve greater interferences with a person’s dignity and
bodily integrity. These searches deserve greater legal and judicial vigilance. I
believe unless there exists very pressing reasons (e.g. personal safety, need to
safeguard evidence or terrorist property), intrusive searches should only be done
with prior judicial authorization. Such authotizations would allow for the
imposition of strict limiting conditions to protect ptivacy interests and to minimize
the level of intrusion to only what is necessary. I recommend that provisions be
added in Schedule 3 to provide for the prior judicial authorization of intrusive
bodily searches.
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Administration’s Response to Comment (21 June 2002)

Section 2(b) of Schedule 3 is a standard provision appearing in many Hong
Kong Ordinances.

k) As with my comments in relation to frozen funds and property, I believe there
needs to be a scheme for affected persons to apply for release of seized property
pending forfeiture for legitimate purposes, e.g. to pay reasonable legal and living
expenses of the applicant and his or her dependents. It is recommended that this
jurisdiction to release all or part of the detained property be included in s.
3(4) of Schedule 3.

Administration’s Response to Comment (21 June 2002)

We will consider.

Second Written Submission to Bills Committee dated June 22, 2002

10. Other than preserving the privilege against self-incrimination, the Administration has not
made any substantial changes to the powers contained in Schedules 2 and 3. This is extremely
unfortunate. As mentioned in my previous letter, these powers are coercive, and lacking in
proportionality and rational restriction. They invite abuse.

In the Security Bureau’s June 29th, 2002, paper attached to its proposed Committee
Stage Amendments of June 28, 2002, it is reported that the Administration will move
to have s. 12 and Schedules 2 and 3 deleted as it intends to rely on powers of
investigation, seizure and detention under existing laws.

United Nations (Anti-Terrorism Measures) Ordinance (Cap 575)
(Enacted July 18, 2002; partially in operation August 23, 2002'%)

NB: Schedules 2 and 3 do not appear in the Ordinance. However, there is some suggestion in s. 19
that coercive investigative powers may re-appear in the Regulations.

19. Regulations

(2) The Secretary may make regulations for the purposes of-
(a) facilitating the obtaining of evidence and information for the purpose of securing
compliance with or detecting evasion of this Ordinance;
(b) facilitating the obtaining of evidence in relation to the commission of an offence under

18 For details, see supra note 3.
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this Ordinance; and
(c) enabling property suspected of being terrorist property to be seized and detained while
its origin or derivation is further investigated or consideration is given to the institution
(whether in the HKSAR or elsewhere) of proceedings-
(i) against any person in relation to an offence with which the property is
connected; or
(if) which may result in the property being specified in a notice under section 6(1)
or which may result in the forfeiture or other confiscation of the property.

(3) The Secretary may make regulations for the purposes of authorizing public officers to perform
functions or exercise powers under regulations made under this section.

{4) The Secretary may make regulations for the purposes of providing compensation to be paid, on
grounds specified in the regulations, to a person who has suffered loss in consequence of any act
done or omission made under regulations made under this section in respect of any property.

(5) Regulations made under this section may provide for applications to be made to, and orders to
be made by, a magistrate or court for any purposes mentioned in subsection (1), (2) or (4).

(6) Regulations made under this section may-

(a) prescribe offences in respect of contraventions of the regulations (including contravention of
any orders made under the regulations); and

{b) provide for the imposition in respect of any such offence of-

(i) on conviction on indictment, a fine and imprisonment for not more than 7 years;

(i) on summary conviction, a fine at not more than level 6 and imprisonment for not more than 1
year.

(7) Regulations made under this section shall be subject to the approval of the Legislative Council.

G. Forfeiture of Terrorist Property

United Nations (Anti-Terrorism Measures) Bill
(First Reading April 17, 2002)

13. Forfeiture of certain terrorist property
(1) The Court of First Instance may, if satisfied on an application made by or on behalf of the
Secretary for Justice that any property specified in the application is terrorist property -
(a) mentioned in paragraph (a) of the definition of “terrorist
property” and which also -
{i) in whole or in part directly or indirectly represents
any proceeds arising from a terrorist act;
(if) is intended to be used to finance or otherwise
assist the commission of a terrorist act; or
(i} was used to finance or otherwise assist the
cominission of a terrorist act; or
(b) mentioned in paragraph (b) of the definition of “terrorist
property”,
order, subject to subsection (2), the forfeiture of the property.

(2) Where the Court of First Instance makes an order under subsection (1) in respect of any
property, the Court shall specify in the order so much, if any, of the property in respect of which
the Court is not satisfied as mentioned in that subsection.
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(3) An order may be made under this section whether or not proceedings are brought against any
person for an offence with which the property concerned is connected.

(4) The standard of proof on an application under this section shall be on the balance of
probabilities.

(5) Subject to section 17(3), Order 115, rule 29, of the Rules of the High Court (Cap. 4 sub. leg.)
shall, with all necessary modifications, apply to and in relation to subsection (1) as it applies to and
in relation to section 24D(1) of the Drug Trafficking (Recovery of Proceeds) Ordinance (Cap. 405).

17. Procedure
(1) Provision may be made by rules of court -
(a) with respect to applications under -
(i) section 13;

(b) without limiting the generality of paragraph (a), with respect to the circumstances in
which applications mentioned in that paragraph shall be -
(i) held in camera, whether in whole or in part, in the interests of -
(A) the security, defence or international relations of the HKSAR; or
(B) any witnesses giving evidence in the proceedings; or
(i) where paragraph (a)(i), (iii) or (iv) is applicable, made ex parte;
(c) without limiting the generality of paragraph (a), with respect to expediting, on grounds
specified in the rules, the hearing of applications mentioned in that paragraph;
(d) with respect to the division, conversion or disposal of property for the purposes of
satisfying an order under section 13(1) to which the property is subject where -
(i) section 13(2) is applicable; and
(ii) the property is not readily divisible for those purposes;
(e) without limiting the generality of paragraph (a) -
(i) with respect to persons who may be joined as a party to any proceedings arising
from any of the applications mentioned in that paragraph;
(if) prescribing interests for the purposes of section 16(1)(c) that enable persons to
make applications under that section;
(f) generally with respect to the procedure under this Ordinance before any court.

First Written Submission to Bills Committee dated June 14, 2002

18. Section 13 provides a scheme of civil forfeiture of tetrorist property. I have a number of
comments and concerns about the scheme:

(@)  There is some suggestion in s. 17 that some forfeiture hearings may be brought ex
parte and in camera. 1 think that these types of hearings should be extremely
exceptional. I believe the rules must be framed to ensure that the
government takes all reasonable steps to notify interested persons about the
potential forfeiture of alleged terrorist property.

Administration’s Response to Comment (21 June 2002)

The suggestion is noted. The Rules Committee of the Judiciary will make the

SNM Young © 2003 u“ Faculty of Law, University of Hong Kong




Centre for Comparative and Public Law - Occasional Paper No. 7

Clause 13. These rules will be subsidiary legislation and subject to the scrutiny
of the Legislative Council.

(b)  There 1s no protection in the existing scheme for innocent third parties, e.g.
mnocent suppliers who were paid with funds or property for goods or services
used 1n the commission of a terrorist act. This problem was previously mentioned
with respect to frozen funds. It is recommended that there be included
provisions for discretionary relief to innocent third parties holding terrorist

property.

Administration’s Response to Comment (21 June 2002)

Please see answer to paragraph 5(b)(2) above. The new Clause 16A(3) in the
draft CSAs also provides for compensation to be paid by the Government under
certain circumstances where suspected terrorist property is seized under the
provisions of Schedule 3 and is not forfeited under Clause 13.

(©  Subsection 13(5) can be worded more clearly by deleting the last clause,
“as it applies to and in relation to section 24D(1) of the Drug
Trafficking (Recovery of Proceeds) Ordinance (Cap. 405)”. 1 do not
believe it adds anything and only leads to confusion.

Administration’s Response to Comment (21 June 2002)

This is a drafting matter. We consider is desirable to retain the existing
wording.

(d)  Itis not clear that there is any right of appeal from a forfeiture order. This is
to be contrasted with rulings made under s. 16, wherein subsection 16(4)
removes any doubt that the appeal rights in s. 14 of the High Court Ordinance
apply. Given that that this is a civil forfeiture order, it is difficult to
characterize the order as patt of a ‘sentence’ for appeal purposes. It is
recommended that a clear tight of appeal be provided in the Bill for
aggrieved persons.

Administration’s Response to Comment (21 June 2002)

We can include in the provision dealing with compensation a sub-clause
declaring that Section 14 of the High Court Ordinance shall apply to any
judgment or Order of the Court arising from proceedings under the provision.
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United Nations (Anti-Terrorism Measures) Ordinance (Cap 575)
(Enacted July 18, 2002; partially in operation August 23, 2002%%)

Part 5
Forfeiture and Offences

13. Forfeiture of certain terrorist property
(1) The Court of First Instance may, if satisfied on an application made by or on behalf of the
Secretary for Justice that any property specified in the application is terrorist property-
(a) mentioned in paragraph (a) of the definition of "terrorist property” and which also-
(i) in whole or in part directly or indirectly represents any proceeds arising from a
terrorist act;
(i) is intended to be used to finance or otherwise assist the commission of a
terrorist act; or
(iif) was used to finance or otherwise assist the commission of a terrorist act; or
(b) mentioned in paragraph (b) of the definition of "terrorist property”,
order, subject to subsection (2), the forfeiture of the property.

(2) Where the Court of First Instance makes an order under subsection (1) in respect of any
property, the Court shall specify in the order so much, if any, of the property in respect of which
the Court is not satisfied as mentioned in that subsection.

(3) An order may be made under this section whether or not proceedings are brought against any
person for an offence with which the property concerned is connected.

(4) The standard of proof on an application under this section shall be the standard of proof
applicable to civil proceedings in a court of law.

(5) Subject to section 20(3), Order 115, rule 29, of the Rules of the High Court (Cap 4 sub. leg.)
shall, with all necessary modifications, apply to and in relation to subsection (1) as it applies to and
in relation to section 24D(1) of the Drug Trafficking (Recovery of Proceeds) Ordinance (Cap 405).

20. Procedure
(1) Provision may be made by rules of court-
(a) with respect to applications under-

(ii) section 13;

(b) without limiting the generality of paragraph (a), with respect to the circumstances in
which applications mentioned in that paragraph shall be made ex parte;
{c) without limiting the generality of paragraph (a), with respect to expediting, on grounds
specified in the rules, the hearing of applications mentioned in that paragraph;
{d) with respect to the division, conversion or disposal of property for the purposes of
satisfying an order under section 13(1) to which the property is subject where-

(i) section 13(2) is applicable; and

(i) the property is not readily divisible for those purposes;
{e) without limiting the generality of paragraph (a), prescribing interests for the purposes
of the definition of "prescribed interest”;
(f) generally with respect to the procedure under this Ordinance before any court.

21. Proceedings inter partes shall be held in open court unless otherwise ordered by the court

19 For details, see supra note 3.
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(1) Subject to subsection (2), proceedings inter partes in respect of applications mentioned in
section 20(1)(a) shall be held in open court unless the court otherwise orders, upon application
made by any party to the proceedings, that all or part of the proceedings shall be held in chambers
or in camera.

(2) The court shall not make an order that proceedings mentioned in subsection (1) shall be held in
chambers or in camera unless the court is satisfied that the order is reasonably necessary in the
interests of-

(a) the security, defence or external relations of the HKSAR; or

(b) the administration of justice.

(3) In this section, "court” (J£EE) includes a magistrate.

2. Interpretation

(7) For the avoidance of doubt, it is hereby declared-
(a) that section 14 of the High Court Ordinance (Cap 4) [NB: right of appeal in civil matters]
shall apply to any judgment or order of the Court of First Instance arising from proceedings-

(i) under section 13, 17 or 18;

H. Other Issues

1. Retrospectivity

Fitst Written Submission to Bills Committee dated June 14, 2002

19. Retrospectivity: The Bill fails to address the issue of retrospective application, which I
foresee as I being a live issue. The central issue will be whether conduct which occurs prior to
the coming into force of this Bill can be considered a “terrorist act’ for the purposes of the Bill.
For example, will property linked to the September 11™ attacks be subject to restraint, seizure or
forfeiture under the Bill once passed? Under ordinary rules of interpretation, substantive
provisions are presumed not to apply retrospectively unless the legislation clearly indicates
otherwise.

20. I think this is a very difficult issue because retrospective application of laws having criminal
or quasi-criminal consequences will likely have Bill of Rights implications (Art. 12). It may be
that retrospective application will be unnecessary since the specification scheme by the CE
avoids the need for such application. However, for property that is not specified, retrospectivity
issues may arise.

Administration’s Response to Comment (21 June 2002)

The clear intention of the Bill is that a person who has committed the “terrorist
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acts” before the Bill comes into force will be a “terrorist” within the meaning
the Bill (see definition of “terrorist” and the power of the Chief Executive to
specify persons designated by the UN Committee).

United Nations (Anti-Terrorism Measures) Ordinance (Cap 575)
(Enacted July 18, 2002; partially in operation August 23, 2002%)

NB: No express provision relating to retrospective application was included.

2. Compensation

First Written Submission to Bills Committee dated June 14, 2002

21. Compensation: Recently, there has been much discussion about including a provision for
ordering compensation to innocent aggrieved persons. I believe this is 2 good idea as it acts as
an mmportant safeguard against improper use of the legislation. However, there are good
reasons why the Administration should not adopt the schemes in the existing money
Jaundering legal regime wholesale:

(2) The existing scheme requires showing “some serious default on the
part of any person concerned in the investigation or prosecution” as a
pre-requisite to obtaining compensation. This requirement should not
be included under this legislation. This is because the erroneous
specification of an individual or property, or the erroneous restraint or seizure
of property, in itself should be enough to constitute a serious default. Ina
system without any prior judicial authorization, a strict compensation system
is needed to ensure self-compliance with the law. Another reason for not
having this pre-requisite is that it may be very difficult for individuals to find
‘serious default’ or bad faith in 2 scheme which provides for quick and
expeditious executive action at the highest level.

Administration’s Response to Comment (21 June 2002)

We consider that the Government should only be held responsible when there
has been “serious default” on the part of any person concerned in obtaining the
specification under Clause 4A(2) or 5(1). This a reasonable standard and is
necessary to protect the interest of the Government and public revenue; it
replicates existing law (Section 27 of Cap. 405; section 29 of Cap. 455).

(b)  Ifthe ‘serious default’ requirement is removed than there is no reason

® For details, see supra note 3.
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to keep the proviso used in s. 29(3) of the Organized and Serious
Crimes Ordinance. This proviso states that compensation should not be
gwven if the investigation would have been continued, or the proceedings
would have been mstituted or continued if the serious default had not
occuzrred.

Administration’s Response to Comment (21 June 2002)

See answer to paragraph 21(a) above.

(¢ The existing compensation schemes provide for only pecuniary and
proprietary loss. In the context of anti-terrorism and the specification
system used in the Bill, it is necessary to consider whether
compensation should be extended to reputational loss. The specification
system is quite extraordinary from the point of view of ctiminal justice. It
publicly lists and stigmatizes individuals by name. If it turns out that the
specification was unjustified, one can imagine the hurt and the damage to
reputation and commercial relations felt by the specified person and his or her
immediate family.

Administration’s Response to Comment (21 June 2002)

New Clause 16A in the draft CSAs provides that the amount of compensation to
be paid under this section shall be such as the Court of First Instance thinks just
in all the circumstances of the case.

United Nations (Anti-Terrorism Measures) Ordinance (Cap 575)
(Enacted July 18, 2002; partially in operation August 23, 2002%')

18. Compensation
(1) Subject to subsection (2), where-
(a) a person has ceased to be specified as a terrorist or terrorist associate under section
5(2); or
(b) property has ceased to be-
(i) specified as terrorist property under section 5(2); or
(if) specified in a notice under section 6(1),
then the Court of First Instance may, on application by-
(¢) in the case of paragraph (a), the person who was so specified, or any person acting for
or on behalf of the person who was so specified;
(d) where paragraph (b) is applicable, any person by, for or on behalf of whom the property
that was so specified is held,
order compensation to be paid by the Government to the applicant if, having regard to all
the circumstances, it considers it appropriate to make such an order.

2 For details, see supra note 3.
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(2) The Court of First Instance shall not order compensation to be paid under subsection (1) unless
it is satisfied-
(a) where subsection (1)(a) is applicable, that at no time when the person concerned was
specified as a terrorist or terrorist associate under section 5(2) was the person either a
terrorist or terronst associate;
(b) where subsection (1)(b) is applicable, that at no time when the property was specified
as terrorist property under section 5(2), or was specified in a notice under section 6(1), as
the case may be, was the property terrorist property;
(c¢) that there has been some serious default on the part of any person concerned in
obtaining the relevant specification under section 5(2) or 6(1); and
(d) the applicant has, in consequence of the relevant specification and the default
mentioned in paragraph (c), suffered loss.

(3) The amount of compensation to be paid under this section shall be such as the Court of First
Instance thinks just in all the circumstances of the case.
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