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Abstract

This article presents a tentative analysis of 30 years of academic research in the field of
children’s rights and migration (1989—2019). Much research has addressed the plight of
unaccompanied, refugee and asylum-seeking children, trying better to link children’s
rights considerations with international refugee law. Many publications address the
best interests of the child principle and the right to be heard. Most research focuses on
(migration towards) Europe. This has led to an increased visibility and recognition of
children’s rights in the context of migration.

However, there are still various blind spots in the research reviewed. Most research
focuses on some children, but not all (e.g., accompanied children), on some rights, but
not all (e.g., economic, social and cultural rights), and on some types of migration,
but not all (e.g., economic migration). Moreover, refugee and migrant children tend to
be studied as a group, which risks reducing attention for their internal diversity.
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1 Introduction

Migration is the field par excellence where children’s rights come face to face
with the sovereignty of states, in particular their prerogative to decide on the
entry, residence and expulsion of non-nationals. This article presents a tenta-
tive analysis of 30 years of research in the field of children’s rights and migra-
tion (1989—2019).!

During the past three decades, research on children’s rights in the context of
migration has increased considerably. Much research has addressed the plight
of unaccompanied, refugee and asylum-seeking children, trying better to link
children’s rights considerations with international refugee law. Many publica-
tions address the best interests of the child principle and the right to be
heard. Most research focuses on (migration towards) Europe. This has led to an
increased visibility and recognition of children’s rights in the context of
migration.

However, there are still various blind spots in the research reviewed. Most
research focuses on some children, but not all (e.g., accompanied children), on
some rights, but not all (e.g., economic, social and cultural rights), and on some
types of migration, but not all (e.g., economic migration). Moreover, refugee
and migrant children tend to be studied as a group, which risks reducing atten-
tion for their internal diversity.

The conclusions presented in this paper draw on a review of scientific
publications in English on children’s rights in the context of migration.? This
methodological choice does not include reports from international and non-
governmental organisations and think tanks as well as publications in other
languages. The review thus does not comprise all relevant research, but is lim-
ited to academic publications in English. Concretely, a systematic search of
key international journals in the fields of children’s (rights) studies, asylum
and migration® was carried out. This search was complemented with snowball

1 The authors wish to thank Sofia Sideridou for her research assistance.

2 Book reviews and general books with a few pages on the rights of refugee and/or migrant
children were left out. Not all publications could be explicitly referenced in the article; the
whole list can be consulted in the bibliography. The work of the UNHCR is referenced in their
capacity as “norm-producing actor”, thus to the extent that it concerns “guidelines”.

3 Childhood; European Journal of Migration and Law; International Journal of Refugee Law; In-
ternational Migration; International Migration Review; Journal of Refugee Studies; Refugee Sur-
vey Quarterly; The International Journal of Children’s Rights. The main search terms were
‘child* and ‘right™, with * indicating wildcard. Domestic migration journals were excluded
from the systematic search, given that the restriction to English-language publications al-
ready favoured research on English-language jurisdictions.
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38 BRITTLE AND DESMET

sampling.* A children’s rights perspective had to be central and explicit in the
publication: a superficial reference to the Convention on the Rights of the
Child (crc) or an analysis of agency or resilience without an explicit link to
children’s rights did not suffice to be included.

As to disciplinary orientation, the analysis shows that the studies reviewed
are for a large part undertaken from a legal perspective. This domination of
legal approaches can probably at least partly be explained because an explicit
link with “children’s rights” was a criterion of selection. In addition, a substan-
tial number of publications are grounded in the social sciences. Edited vol-
umes often adopt at least a multidisciplinary approach, incorporating chapters
from various disciplinary perspectives, such as law, sociology, anthropology
and social work. Interdisciplinary interaction is mostly confined to the social
sciences and humanities, though, with less engagement of, for instance, geog-
raphy and the medical sciences (whereas the latter is very relevant for issues
on age assessment as well as credibility assessment (memory and trauma) in
refugee status determination).

A major part of the reviewed research on children’s rights and migration
concerns (migration towards) Europe. To a lesser extent, publications also re-
late to North America (US/Canada) and Australia, some of which adopt a com-
parative approach. Overall, there is a lack of published research on Africa (but
see, e.g., Kaime, 2004; Tolfree, 2004), Asia (but see, e.g., Suleiman AlMakham-
reh and Hutchinson, 2018; O'Donnell, 1994; Samuels, 1997), Latin America (but
see, e.g., Holguin and Kapur, 2018; Goldberg 2018). Within Europe, most coun-
try-specific studies address Scandinavia and Western Europa, in particular
Sweden, followed by the United Kingdom, Ireland, the Netherlands, Belgium,
Norway and Denmark.

The predominance of legal studies in the reviewed publications is also re-
flected in the methodological approaches, in which doctrinal analysis and
case law analysis feature prominently. Qualitative research has mainly taken
the form of interviews with experts and/or children and young people them-
selves. More rarely, other methodologies are used, such as ethnography (but
see, e.g., Smith, 2018; Giannopoulou and Gill, 2019) or “collective workshops of
awareness and talking”, which were combined with observation and individual
interviews (Bailleul, 2018). Surveys or other quantitative methods are seldom
employed in the research on children’s rights and migration reviewed (but see,
e.g., the reference in Candappa, 2000).

4 Given that both authors are Europe-based, this has probably led to a larger inclusion of
Europe-based scholarship.
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After a chronological review of the main research themes identified over
the past three decades, the paper highlights some specific research findings
relating to the general principles of the cRC and reflects on how children and
children’s rights have been conceptualised in the literature reviewed. To con-
clude, the article identifies some directions for future research.

2 Research Themes

The literature reviewed implicitly interprets migration as “international migra-
tion”, which implies crossing a state border. This leaves the situation of internal
migration in general (but see, e.g., Chen et al,, 2016; Desmet, 2018) and inter-
nally displaced children in particular largely under the radar (but see, e.g,
Nunes, 2016). This is probably also a consequence of the fact that guidelines,
for instance of the UN Committee on the Rights of the Child (CRc Committee),
focus on international migration — even though the Committee has recognised
that many of these guidelines are also relevant for children in a context of in-
ternal migration (UN Committee on the Rights of the Child, 2005: para. 5).
The publications reviewed paid considerably more attention to the plight of
asylum seeking and refugee children than to children in other situations of
migration, such as economic migration. Children suffering persecution and
the consequences of conflict has been a matter of international concern since
Eglantyne Jebb, in 1920, declared that ‘the world’s children stand in urgent
need of better protection’? Although the Fourth Geneva Convention of 19496
and the Additional Protocol of 19777 dealt with the treatment of children af-
fected by armed conflict, the rights of refugee and asylum-seeking children
were not separately recognised in an international instrument until the adop-
tion of the CRC in1989. The CRC guaranteed the child’s “individual personality”
rights and set the minimum rights which states should recognise for children
(Price-Cohen, 1991). Article 22 CRC recognises that refugee and asylum-seeking
children are entitled to ‘appropriate protection and humanitarian assistance’,

5 Eglantyne Jebb, quoted by Gillian Wilson, in “The White Flame” (1976 ) The World's Children 7.

6 Geneva Convention Relative to the Protection of Civilian Persons in Time of War (Fourth
Geneva Convention) (12 August 1949) 75 UNTS 287 (entered into force 21 October 1950).

7 Protocol Additional to the Geneva Conventions of 12 August 1949, and relating to the Protec-
tion of Victims of International Armed Conflicts (Additional Protocol 1)(8 June 1977), 1125
UNTS 3 (entered into force 7 December 1978) and Protocol Additional to the Geneva Conven-
tions of 12 August 1949, and relating to the Protection of Victims of Non-International Armed
Conflicts (Additional Protocol 11)(8 June 1977) 1125 UNTS 609 (entered into force 7 December
1978).
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40 BRITTLE AND DESMET

and the CRC minimises the significance of refugee status for a child, emphasis-
ing that refugee and asylum-seeking children should be treated the same as
other children (Price-Cohen, 1991: 689). The review of literature reveals that
despite the cRrc specifically providing for refugee and asylum-seeking children
in Article 22, there remains a problematic relationship between children’s
rights and international refugee law. Although children were included in the
Convention Relating to the Status of Refugees 1951 (Refugee Convention), there
is little recognition of their specific protection needs in the context of forced
migration and the fact that they may seek protection alone (Bhabha and Young,
1999; Bhabha et al., 2007; Pobjoy, 2017).

2.1 1990-2000
Early literature focused on aligning children’s rights with international refu-
gee law in the search for durable solutions for unaccompanied refugee and
asylum-seeking children (Goodwin-Gill, 1995). At this time there was increas-
ing concern about children caught up in conflicts around the world and the
protection of children fleeing conflict and persecution as a result (Cohn, 1991).
The conflict in the former Yugoslavia highlighted international concerns
about evacuation of children and what needs to be considered in accordance
with their rights and best interests (Ressler, 1993). Recognising that what is
meant by “protection” in refugee discourse is not always clear, Goodwin-Gill
championed utilising the crc to fill the gaps and to interpret the Refugee
Convention from a child rights’ perspective (Goodwin-Gill, 1995). The UNHCR
continued to develop its policy and guidance on refugee children and after
the crc was adopted, it became the UNHCR’s normative frame of reference,
central to its child-specific approach to refugee protection (UNHCR, 1993).8
There were recommendations on how the UNHCR should use the norms of
the CRc to interpret its obligations in refugee situations (Price-Cohen, 1991;
O’Donnell, 1994).

During this decade family reunification emerged as a theme, reflecting the
UNHCR’s priorities for refugee children (Abram, 1995). With the increase of
unaccompanied and separated children arriving at the borders of EU states in
particular, the literature, in turn, focused on how to address the protection
needs of this particularly vulnerable group. Pask (1989), writing before the crc
was adopted, observed the lack of international standards for the treatment of
unaccompanied refugee and displaced children, whereas Goodwin-Gill (1995)

8 See also UNHCR Refugee Children: Guidelines on Protection and Care (UNHCR, Geneva
1994); UNHCR Guidelines on Policies and Procedures in dealing with Unaccompanied Children
Seeking Asylum (UNHCR, Geneva, February 1997).
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argued for the role of international law in securing durable solutions for
unaccompanied refugee children, observing that ‘[s]olutions for children ...
cannot be mortgaged to some future time and place, but to be durable must
contribute now to the full development of the child’ Steinbock (1996) consid-
ered the “vexed” question of whether children, in their best interests, should
remain in foster families in the host country or be restored to their ethnic, lin-
guistic, religious and cultural refugee community. Russell (1999) studied the
impact of the UK’s Reservation to the CRC on unaccompanied refugee children
in the UK. Through a review of UK caselaw he demonstrated that unaccompa-
nied refugee children were not afforded the same protection and rights as oth-
er children in the UK. Ferenci (2000) discussed the implementation of interna-
tional standards for unaccompanied refugee children and the practice and
problems of asylum procedure in Austria.

There was little published research in the journals we looked at during this
decade on the experiences of children in a migration context outside of Eu-
rope; a Euro-centric approach was thus dominant. In a rare example, Samuels
examined the impact of Hong Kong’s immigration law on children and fami-
lies, illustrating the tension between children’s rights and best interests and
the state’s right to control entry to its territory (Samuels, 1997). In addition to
the legal approaches, there was also literature from other disciplines, for ex-
ample how social scientists should carry out research and formulate policy in
relation to refugee children utilising the framework of the crc (McCallin, 1993;
McCallin, 1992). As states began to acknowledge the need to incorporate a
child-centered approach into immigration and asylum law, commentary on
policy and guidelines helped to clarify states’ obligations (e.g., on the US Guide-
lines for Children’s Asylum Claims: Bhabha and Young, 1999). Candappa (2000)
examined the interaction between refugee children and their social and eco-
nomic rights in the UK.

2.2 2001-2010
The problematic relationship between the children’s rights, as articulated
in the CRC, and states’ interpretation of the Refugee Convention, was dis-
cussed during the UNHCR’s Global Consultations in 2001 (50th anniversary of
the Refugee Convention).® In the Global Consultations on refugee children,
the UNHCR recognised its own shortcomings in relation to the protection of
refugee children, acknowledging that, in practice, refugee children ‘are often

9 The Global Consultations took place between 2001 and 2002 and are collated in E. Feller, V.
Turk and F. Nicolson, Refugee Protection in International Law: UNHCR's Global Consultations
on International Protection (Cambridge University Press, 2003, reprinted in 2005).
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overlooked and considered “on-the-sidelines” of core protection and assistance
work’ (UNHCR, 2002). The protection needs of children were also discussed in
the context of family reunification and aligned the CRC provisions on non-
separation, reunification and right to respect for family life with equivalent
rights in the Refugee Convention and international human rights law (Jastram
and Newland, 2005). The UNHCR advocated a “mainstreaming” of children’s
rights approach in all protection and assistance activities for refugee children
and contributed to the framing of research on refugee children as well as other
children of concern to the UNHCR, for example victims of sexual exploita-
tion, children affected by conflict and children separated because of migration
(UNHCR, 2002).

In 2005, the cRC Committee published its General Comment No. 6 on the
treatment of unaccompanied and separated children outside their country of
origin (UN Committee on the Rights of the Child, 2005). McAdam, who aligned
her important work on complementary protection with children’s rights, ar-
gued that the CRC, especially the best interests principle, should be a source of
protection for a child who does not qualify for refugee status (McAdam, 2006).
Bhabha et al. carried out significant and detailed empirical research into the
experiences of unaccompanied children seeking asylum in Australia, the UK
and usa, which highlighted that states tended to interpret the Refugee Con-
vention through an ‘adult-focused lens’ with little recognition of the need for a
child-centred approach at all stages of the asylum process (Bhabha, Crock,
Finch and Schmidt, 2007).

The UNHCR published guidelines on determination of the best interests of
the child for field staff in 2008 (UNHCR, 2008), followed in 2009 by updated
guidelines on handling claims by child asylum-seekers (UNHCR, 2009). The
UNHCR observed that in the past, an adult-centric interpretation of the Refu-
gee Convention meant claims by refugee children were often ‘assessed incor-
rectly or overlooked altogether’ (UNHCR, 2009). The UNHCR’s focus on align-
ing children’s rights and international refugee law and their mainstreaming of
children’s issues into protection and assistance activities, was accompanied by
a significant increase in research literature on refugee children’s rights. In par-
ticular, there were a number of articles on the protection of unaccompanied
children (Halvorsen, 2005; Martin and Curran, 2007), gaps in protection for
children in mixed migration flows (MacDonald, 2008; Feijen, 2008), the rights
of trafficked children to be recognised as refugees (e.g. in Canada: Grover,
2006) and the obstacles to migrant children’s rights’ enforcements (Bhabha,
2009). Within (legal) migration research, family reunification became a more
prominent topic, with a growing emphasis on the European Court of Human
Rights’ developing approach to children’s rights in the context of Article 8 of
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the European Convention on Human Rights (ECHR) (Spijkerboer, 2009; Van
Walsum, 2002, 2009).

2.3 2010-2019
In 2012, the cRC Commiittee held a Day of General Discussion on the rights of
all children in the context of international migration. In the same year, the
UNHCR published its Framework for the Protection of Children, which dem-
onstrated its ‘renewed commitment to the protection of children ... to ensur[e]
a better future for children, their families and communities’ (UNHCR, 2012: 7).
In 2014, the Inter-American Court of Human Rights (2014) issued an Advisory
Opinion on the “rights and guarantees of children in the context of migration
and/or in need of international protection”. In 2017, the UN Committee on the
Protection of Migrant Workers (cMw) and the cRc Committee (2017a, 2017b)
adopted two General Comments on the human rights of children in the con-
text of international migration, elaborating on the general principles and state
obligations respectively. At the end of 2018, the UNHCR updated its guidance
on assessing and determining the best interests of the child to reflect changes
and developments in policy and practice (UNHCR, 2018). The changes laid out
in the updated guidance were based on the experiences of the UNHCR’s field
workers implementing the previous best interests guidance (UNHCR, 2008)
and building on the practice in national child protection systems. However, the
Guidelines also reflected and were influenced by other research into the expe-
riences of refugee and asylum-seeking children and the UNHCR’s work with
other international organisations (e.g., UNICEF-UNHCR, 2014). In December
2018, the UN General Assembly adopted the Global Compact on Refugees and
the Global Compact for Migration (2018a; 2018b). Although not focused on
children, the commitment to international cooperation and shared responsi-
bility on refugee protection and to ensuring safe, orderly and regular migration
includes recognition of children’s rights in these contexts.

From 2010 onwards, there has been a significant increase in literature on
child refugee and asylum-seekers, revealing diverse theoretical and method-
ological approaches to research on children seeking international protection,
emerging themes and increased attention for migrant children more generally.
The last two years have witnessed a rise of edited volumes on children, their
rights and migration (e.g., Bhabha et al, 2018; Crock & Benson, 2018; Sedmak
et al., 2018).

A particular research stream continues to explore how a children’s rights
perspective could and should impact on the development of international
and/or European refugee law, either in general (e.g., Arnold, 2018a; Pobjoy 2015;
Pobjoy, 2017; Smyth, 2014; Thorburn Stern, 2015), with a focus on protecting
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children fleeing armed conflict (e.g., Tyler and Whitman, 2018) or in specific
country-contexts (e.g., Schoenholz 2012 and Frydman and Bookey, 2018 on the
US). More recently, research has also focused specifically on appellate asylum
proceedings (Arnold 2018b; Joseffson 2017). Pobjoy’s (2017) comprehensive
analysis of over 2,500 cases heard in the ECtHR and in the common law juris-
dictions of Australia, Canada, New Zealand, the UK and the usaA provides a
significant contribution to the discourse on using the crc effectively in asylum
proceedings to ensure the child’s rights in the process are protected. Pobjoy’s
analysis supports his argument that there are three modes of interaction (pro-
cedural guarantee, interpretative aid and independent source of protection)
where the CRC may be engaged to assist in determining the status of an at-risk
child (Pobjoy, 2017: 6-7).

A very significant share of research in this decade has been devoted to unac-
companied (and separated) minors, building on the trend from previous de-
cades. These publications address a variety of topics, such as the best interests
principle (e.g. Sedmak et al., 2018), age assessment (e.g., Kenny and Loughry,
2018),'0 guardianship (e.g., Arnold et al., 2014; Hedlund and Salmonsson, 2018),
experiences and perceptions of unaccompanied minors in the asylum and re-
ception system (e.g., Connolly, 2015; Kaukko, 2017; Shamseldin, 2012), and traf-
ficking of unaccompanied minors (e.g., Lelliott, 2017). Various publications
concern case studies of the legal and actual protection of unaccompanied chil-
dren in specific countries.! By contrast, there is little research specifically on
accompanied minors (but see, e.g., Arnold, 2018b; Liden and Rusten, 2007; Lun-
dberg and Lind, 2017; Pobjoy 2017). This lack of research on accompanied mi-
nors risks obscuring the rights and interests of children and young people who
migrate with their parents or someone with parental authority, as well as the
specific challenges they are facing, in a forced migration situation, during refu-
gee status determination or in more stable forms of migration, such as in the
context of free movement agreements and labour migration. This dearth of
research on children when they are not “alone” reflects the fact that children
are rendered invisible in migration processes and that their distinct experi-
ences and interests are ignored (Bhabha, 2014).

Family reunification remains a key theme, especially in the European jour-
nal of Migration and Law (Klaassen and Rodrigues, 2017; Smyth, 2015). Other

10 A number of the studies on unaccompanied minors discuss the challenges surrounding
age assessment as a subtopic.

11 E.g, on Austria (Dursun and Sauer, 2018), Australia (Everhuis, 2013), Canada (Sadoway,
2018); France (Bailleul, 2018), Greece (Giannopoulou and Gill, 2019), Ireland (Mullally,
2om), Italy (Rozzi, 2018), Slovenia (Sedmak et al.,, 2018), South Africa (Anderson et al.,
2017), Sweden (Lundberg, 2018), and the United Kingdom (Wilding, 2017).
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topics seem to have received less scholarly attention, such as the plight of un-
documented child migrants, notwithstanding their often very precarious situ-
ation (but see Andersson, 2012; de Clerck et al.,, 2011; and indirectly Sullivan,
2014, on conditional residence for unauthorised immigrant parents). A limited
number of publications have looked into migration and social and economic
rights in general (e.g., Lundberg and Dahlquist, 2012), or specific rights such as
the right to education (de Clerck et al., 2011) and the right to health care (An-
dersson, 2012). Until recently, the publications reviewed engaged relatively lit-
tle with the interference with the right to liberty caused by immigration deten-
tion (but see Smyth, 2013), yet this seems to be changing (e.g., Ghezelbash,
2018; Muntarbhorn, 2018; Neuman, 2018; Triggs, 2018; Smyth 2019). This may be
explained by the tendency of states increasingly to resort to immigration de-
tention, including of families with children, on the one hand, and the large-
scale civil society mobilisation to end child immigration detention, on the oth-
er.? The issue of deportation has not been extensively dealt with either (but
see Smyth 2015; Langrognet, 2018).

Drywood (2011) has researched the potential of “mainstreaming” children’s
rights in EU asylum and migration law, adequately to respect the rights of chil-
dren and young people. Farmer (2018: 174) has argued that the advancement of
and focus on the child protection framework at the expense of the overall mi-
grant rights framework has led to an unbalanced system which cannot com-
pletely fulfil children’s needs. Therefore, she argues,

the best way for advocates to secure migrant children’s rights is to deepen
their engagement with the broader advocate movement for a revised
global migration framework while also retaining children’s rights instru-
ments at the core of their work (ibid.).

This position from an advocacy perspective can be linked to calls in general
children’s rights studies continuously to reflect on the institutionalised distinc-

tion between children and adults and consider rights of children and adults
more firmly as inextricably intertwined (Desmet et al., 2015).

3 Research on the crC General Principles in the Context of
Migration

It is not possible, within the scope of this article, to review all of the research
on refugee and migrant children right by right. In our review of the literature,

12 See, e.g., https://endchilddetention.org/.
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we found examples of research which examined the impact of the cRrc as a
whole on children’s claims for asylum. For example, Goodwin-Gill (1995, 2012)
calls for a ‘total realighment of protection away from the formalities of
1951-style refugee status determination towards a complete welfare approach’
based on the rights of the child in the crc. Connolly (2015) interviewed 29
young asylum seekers in the UK and asked them if they felt that the crc had
or had not been part of their asylum and resettlement experiences. Pobjoy
(2017:186—238) argued that the CRC has the capacity to provide children with a
complementary (and independent) source of protection, although the focus is
primarily on Articles 3, 6 and 37, CRC.

As the four general principles highlighted by the crc Committee are the
rights most commonly reviewed, we chose to focus here on the research car-
ried out in the context of these rights. In the literature reviewed, these four
principles have not been examined comprehensively together in the context of
immigration and refugee law. The focus is primarily on two of the general
principles — the best interests of the child and the right to be heard. The crc
Committee (individually and jointly with the cmMmw) has recognised the rele-
vance of the four principles in the context of refugee, asylum-seeking and mi-
grant children (UN Committee on the Rights of the Child, 2005; UN Committee
on the Protection of Migrant Workers and UN Committee on the Rights of the
Child, 2017a).

The best interests principle of Article 3(1), CRC features in most of the ar-
ticles which discuss children’s rights in the context of international migration
and refugee law. Even before the CrRC was adopted, the UNHCR identified best
interests (alongside family reunification) as a guiding principle in all decisions
concerning children (UNHCR ExCom, 1987). The UN Committee on the Rights
of the Child (2013) stipulates that Article 3(1) operates as a threefold concept:
as an interpretative legal principle, as a rule of procedure and as a substantive
right (ibid, para 6). The best interests principle is relevant to children’s claims
for asylum and should be implemented throughout the asylum process and
be a consideration as part of the treatment of refugee and asylum-seeking
children (UN Committee on the Rights of the Child, 2005). The principle has
an interpretative role in the context of the refugee definition and the mean-
ing of child-specific persecution (Pobjoy, 2013; Pobjoy, 2017). Article 3(1) is a
procedural guarantee both during the asylum process and after a decision has
been made (whether positive or negative) (Pobjoy, 2013). The best interests
of the child are relevant as a substantive issue in any case involving a child
and ought to be considered as an independent source of protection (Pobjoy,
2015; Pobjoy, 2017). However, best interests does not mean that every child mi-
grant should be granted entry and residence in a host country, return is some-
times in a child’s best interests where it ensures a child’s well-being and safety
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(Schoenholz, 2012). A child-rights based framework should be established for
dealing with children’s asylum claims, with a child’s best interests at the heart
of this framework (Pobjoy 2013; Pobjoy 2017).

One approach to safeguarding a child’s best interests in asylum and immi-
gration cases draws on a “science-based” model, which has been developed in
the Netherlands as a framework for assessing and determining the best inter-
ests of the child (e.g., Beltman et al.,, 2016; Kalverboer et al., 2017; Van Os et al.,
2018). The importance of guardians for unaccompanied and separated chil-
dren in best interests decision-making has been highlighted by research in Bel-
gium, Ireland and the Netherlands (Arnold, Goeman and Fournier, 2014). There
is criticism of the fact that the European Court of Human Rights does not
adopt a rights-based or principled approach to its use of the best interests prin-
ciple in its jurisprudence (Smyth, 2015). Empirical research into the care and
protection of unaccompanied asylum-seeking children identifies the indeter-
minacy of the best interests principle as a barrier to implementation of the
crC in England, Ireland and Sweden (Shamseldin, 2012). Much of the litera-
ture reviewed focused on best interests and children’s experience of the asy-
lum process, for example in Australia (Crock, 2008; Crock and Bhabha, 2006),
Ireland, England and the Netherlands (Arnold, Goeman and Fournier, 2014),
Sweden (Lundberg, 2011) and the UK (Bolton, 2012). The best interests princi-
ple has been mainstreamed into EU policies (Drywood, 2011) and into EU law,
especially in Article 24(2) of the Charter of Fundamental Rights!3 and in the
regulations and directives which form the Common European Asylum System
(CeEAS), which aim gradually to harmonise asylum law and policy in EU
member states (Smyth, 2014). However, there has not been enough guidance
on the role of the principle under Article 24(2) of the Charter, especially in the
context of family reunification (Klaassen and Rodrigues, 2017). Schoenholz’s
research identifies the emphasis on the best interests principle as a procedural
tool, especially in Europe and North America, and stresses the importance of
developing a toolbox for decision-makers to apply best interests substantively
(Schoenholz, 2012).

The child’s right to be heard and participate in migration and asylum pro-
cesses as well as national implementation of the right were highlighted in the
literature (Liden and Rusten, 2007; Ottosson and Lundberg, 2013). For example,

13 Charter of Fundamental Rights of the European Union (18 December 2000), 2000/C
364/01 and (26 October 2012) 2012/C 326/02.

14  CEAS comprises the Dublin Regulation, the Qualification Directive, the Reception Condi-
tions Directive, the Asylum Procedures Directive and the Eurodac Regulation. Also rele-
vant are the Temporary Protection Directive, the Schengen Borders Code, the Family Re-
unification Directive and the Returns Directive.
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adherence to the child’s right to be heard in Sweden is not rights-based in
national law and has an impact on the treatment of best interests of the child
in asylum decisions (Lundberg, 2011). Some of the literature focuses on par-
ticipation as a due process guarantee (Pobjoy, 2013: 116-121; Crock, 2015: 237—
238). The obligation to hear and give due weight to the views, wishes and feel-
ings of the child is part of the refugee status determination procedure and is
increasingly recognised in domestic legislation, guidelines and judicial deci-
sions (Pobjoy, 2017: 55-59). It is noted, however, that efforts to include chil-
dren in decisions about their lives and empowering them to be active in the
fulfilment of their rights is often tokenistic (Tolfree, 2004: 89). Children should
be recognised as stakeholders in the choice of where they live and who they
live with — children can be agents of child protection in refugee emergencies
(Tolfree, 2004). Although hearing from the child is recognised as being impor-
tant in asylum and immigration proceedings,'® there is little evidence that
children are heard directly and that their views, wishes and feelings inform
the decision-making process (Stalford, 2018). The reality of unaccompanied
children’s participatory experiences in immigration proceedings reveals that
there are legal, practical and ethical barriers to giving effect to the child’s right
to be heard in such proceedings, especially when questions of “due weight”
and credibility are assessed by the decision-maker (Stalford, 2018). Children’s
rights and interests are subsumed into the claims of the adults they are with
(Ottosson and Lundberg, 2013) or children are invisible in the process and not
heard (Pobjoy, 2017). A child’s right to be heard in this context struggles to find
a place in adversarial immigration proceedings (Liden and Rusten, 2007; Stal-
ford, 2018).

Non-discrimination (under Article 2, CRC), in the context of asylum-seeking
and migrant children, has had some attention in the literature and is acknowl-
edged as a key principle in asylum matters (Smyth, 2014: 32—33), as a normative
framework for pursuing and protecting children’s rights (Stalford, 2012: 50-55)
and in the formulation of EU law and policy (Drywood, 2011). The lifting of the
UK’s reservation to the CRC in 2008 levelled the playing field between citizen
and non-citizen children (Bolton, 2012: 235). Breen has examined how recent
judicial decisions in Ireland sanction discrimination against children born to
non-citizen parents to protect the integrity of the Irish asylum and immigra-
tion system (Breen, 2003). The lack of child-specific provisions for separated
asylum-seeking children means that the Australian refugee status determina-
tion system indirectly discriminates against such children (Evenhuis, 2013).

15  ZH (Tanzania)v. Secretary of State for the Home Department [2011] UKSC 4, para. 37.
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The right to life, survival and development in Article 6, CRC has received
little attention in the literature on immigration and asylum. Smyth (2014) notes
that it has two important applications in the asylum context — first, informing
the assessment of whether a child has an international protection need and
whether the child has reached the “well-founded fear” of persecution thresh-
old; second, this right gives substance to the economic and social rights of the
child in the context of asylum and migration (Smyth, 2014: 36—38). Pobjoy
(2017: 192—193) emphasises that the cRc Committee has linked Article 6, CRC
to the non-refoulement obligation of states, which means that a state cannot
return a child to the country of origin where there are ‘substantial grounds for
believing that there is a real risk of irreparable harm to the child’ (UN Commit-
tee on the Rights of the Child, 2005: para. 28). Article 6, CRC significantly ex-
tends the non-refoulement obligation of states beyond the international hu-
man rights law conception of the right to life because Article 6(2) imposes a
positive duty on states to fulfil to the maximum extent necessary the survival
and development of the child (Pobjoy, 2017: 192-193). The non-refoulement ob-
ligation has been considered in the recent jurisprudence of the ckc Commit-
tee.6 Arnold (2018a), in her analysis of conceptualisation of children in the
Refugee Convention, focuses on Article 6, CRC as ‘the benchmark for children’s
rights’ and argues that violations of children’s rights to life, survival and devel-
opment are central to the refugee question and a violation of the child’s right
to develop ‘should carry significant weight in the analysis of a refugee claim’
(ibid., p. 8). Beyond this, there is a gap in the literature on the right to life, sur-
vival and development in the context of migration and refugee law.

4 Conceptualisations of Children and Children’s Rights

How are children and children’s rights conceptualised in the publications re-
viewed? We make a distinction between whether authors clarify their own po-
sition on these concepts, on the one hand, and whether they investigate others’
perceptions and understandings of children and/or children’s rights, on the
other.

To start, most authors do not indicate how they themselves conceptualise
children. Moreover, “migrant/refugee children” are often considered and stud-
ied as a group, which may overlook internal heterogeneity. For instance, we did

16 UN Committee on the Rights of the Child, 7am (kym) v. Denmark, UN Doc. CRC/
C/77/D/3/2016 (25 January 2018); UN Committee on the Rights of the Child, DD v. Spain,
UN Doc. crc/C/80/D/4/2016 (12 February 2019).
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not identify academic publications which specifically look at the rights of mi-
grant children with disabilities.'” Relatively few publications engage with oth-
er identity markers of refugee and migrant children from an intersectionality
perspective, such as ethnicity, sexual orientation, gender identity and gender
expression, beyond their impact on the refugee status determination proce-
dure (e.g., Hedlund and Wimark, 2019). Age is mostly a topic in relation to age
assessment (e.g., Prabhat, Singleton and Eyles, 2019), but research on migrant
children does not often disaggregate further between specific groups (e.g.,
younger and older children) in the context of migration, notwithstanding their
potentially different needs and experiences. This risks reducing children to
their migratory experiences.

Some publications do investigate perceptions of children among policy and
decision-makers or other research participants. As such, they point to the
tensions caused by the fact that the children and young people concerned
are both a “child” legally speaking and a “migrant”/ “asylum seeker”/“refugee”
(accompanied or unaccompanied) (e.g., Bhabha, 2001; Dursun and Sauer, 2018;
Rozzi, 2018). In the Swedish asylum process, ‘[ c]hildren in families seeking asy-
lum are not adult enough ... for their asylum claims to be considered, and not
children enough to deserve qualification as bearer of children’s rights’ (Lund-
berg and Lind, 2017). Ethnographic research on unaccompanied minors in re-
ception centres in Greece showed that host communities and Greek officials
perceived childhood as a universal and linear process, strongly connected to
chronological age. Moreover, unaccompanied asylum seeking minors were
perceived as dependent burdens for guardians or the state and/or as “unde-
serving” migrants. These perceptions and discourses impacted on how refugee
children experienced the legal system (Giannopoulou and Gill, 2019).

Turning to children’s rights, a few authors explain how they understand
children’s rights, before setting out their research findings. For instance, Lund-
berg (2018: 262) has adopted a performative approach to children’s rights, con-
ceiving rights as entitlements, and aims to understand ‘how the present politi-
cal situation affects when, where and how rights claims can be made by young
people seeking protection in Sweden'’. Gornik (2018) has emphasised the power
relations which shape the implementation of the rights of unaccompanied mi-
nors. Most authors, however, do not conceptualise children’s rights explicitly.

Moreover, few publications probe for understandings of children’s rights
among their research participants (but see, e.g., Connolly, 2015; Chen et al.,

17  This does not mean that the theme has not received any attention: see, for instance,
UNICEF (2007), Promoting the Rights of Children With Disabilities, Innocenti Research
Centre.

INTERNATIONAL JOURNAL OF CHILDREN’S RIGHTS 28 (2020) 36-65



THIRTY YEARS OF RESEARCH ON CHILDREN’S RIGHTS 51

2016; Desmet, 2018). They rather focus on experiences of children, for instance
in the asylum system, but do not ask explicitly how these children or other
stakeholders understand the rights of children in the context of migration (see
in general the work on “living rights” by Hanson and Nieuwenhuys, 2013).

Overall, it is valid to observe that there is also a relative lack of theorisation
in the field of children’s rights research (Quennerstedt, 2013) in the context of
migration. Many studies focus on the implementation of children’s rights in
concrete contexts, and thus on the “gap” between the law in the books and the
law in action. In this regard, more emphasis seems to have been put on protec-
tion compared to autonomy, probably triggered by the vulnerable situation in
which migrant children and young people often find themselves and the huge
challenges as to the realisation of children’s rights in migratory contexts. How-
ever, the protectionist approach of the children’s rights framework, which con-
structs children mainly as vulnerable and in need of protection, may work
against recognising their agency (Giannopoulou and Gill, 2019).

Few publications adopt a critical perspective on children’s rights standards,
investigating for instance when and whether children’s rights (law) itself — as
enshrined in the crRc and/or implemented at the domestic level — may have
unintended or undesirable consequences. One example of the latter approach
is Stalford (2018), who demonstrates that a child’s participation in the asylum
process in the UK, which purports to give effect to a child’s right to be heard,
may in fact undermine a child’s claim for asylum and works against other rights
of the child, especially the best interests principle. In addition, Prabhat et al.
(2019) have challenged the age limit of 18 of the children’s rights framework
and plead for a smoother transition to adulthood for British migrant young
people between 18 and 21 years, inspired by the UK’s youth care system. A criti-
cal analysis of the impact on children’s rights when a child transitions to adult-
hood has been the focus of research utilising the frames of best interests, du-
rable solutions and belonging (Allsopp and Chase, 2019). Chase’s (2019)
longitudinal research, adopting the capability approach, focuses on the experi-
ences of unaccompanied migrant children becoming adults, whilst their status
is precarious. At a more conceptual level, Ryngaert and Vandenhole (2017) have
suggested that the concept of nuanced vulnerability employed in children’s
rights law, could inspire general human rights law.

5 Directions for Future Research
Which directions for future research in the field of children’s rights and mi-

gration emerge from this review? First, studies could take a more firmly
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interdisciplinary approach, also incorporating disciplinary perspectives which
are quite absent from the review undertaken here, such as political sciences,
medical sciences and geography. Second, even though recent edited volumes
include more research relating to Africa, Asia and Latin America (e.g., Bhabha
et al., 2018; Crock and Benson, 2018), some of the international journals could
strive to publish more research on children’s rights and migration that goes
beyond the European and English-speaking nations (United States, Canada,
Australia). Third, methodologically, there has been participatory and ethno-
graphic research on children in the context of migration (for instance in the
Journal of Refugee Studies and Childhood), but relatively few of these publica-
tions explicitly focus on children’s rights, enquiring, for instance, how children
conceive their rights and the implementation and realisation thereof. There is
also more room for mixed methods research designs as well as for research
methods that recognise the agency of children and young people, for instance
by involving them as co-researchers in an (action) research on children’s rights
or combining participatory observation and participatory research (Evans,
2013).

From a theoretical perspective, authors could be more explicit as to how
they conceptualise children and children’s rights when undertaking research
in the context of migration. In this respect, the diversity within the group of
refugee and migrant children should be duly taken into account from an inter-
sectionality perspective, in order to avoid the risk of “reducing” these children
to their migratory experiences. Moreover, research could engage more deeply
with childhood images underlying children’s rights as well as migration laws
and policies, and adopt a critical approach to children’s rights.

Children’s rights that appeared as under-researched from the sample re-
viewed include the right to life, survival and development, the right to privacy,
and certain political rights such as the rights to freedom of expression, free-
dom of religion and freedom of assembly. Furthermore, the gap in research on
the economic, social and cultural rights of migrant and refugee children —
including the right to play — needs to be addressed, especially in light of the
emphasis on protecting these rights in the joint General Comments (UN Com-
mittee on the Protection of Migrant Workers and UN Committee on the Rights
of the Child, 2017a and 2017b) and the jurisprudence of the ECtHR!® and the

18  See, e.g., ECtHR, Rahimiv. Greece Application No. 8687/08 (5 April 2o11); ECtHR, Khan v.
France Application No. 12267/16 (28 February 2019); ECtHR, Sh.D and others v. Greece, Aus-
tria, Croatia, Hungary, Macedonia, Serbia and Slovenia Application No 14165/16 (13 June
2019). Only the complaints against Greece were held to be admissible.
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European Committee of Social Rights.!® More attention could also be paid to
the principle of non-discrimination and the right to liberty. Finally, little re-
search has been carried out on aspects of integration in the host society as well
as return to and reintegration in the country of origin.

Overall, research has been dominated by the focus on unaccompanied and
asylum-seeking and refugee children. Particular groups of children that have
received less research attention are accompanied children, children in mixed
migration, children living in protracted refugee situations, children who do not
have a legal right to stay in a country (“undocumented” children), internally
migrant children and - especially — internally displaced children. Conspicu-
ously absent from the review was the situation of children in the context of
labour migration, children left behind in the country of origin (beyond their
inclusion in research on family reunification), environmentally displaced chil-
dren, and children who migrate between developing countries (“South-South
migration’, see Schoenholz (2012)). The Global Compacts (UN General Assem-
bly 2018a; 2018b) contain aspirational goals both for safe, orderly and regular
migration and the protection of the human rights of refugees, but there are
gaps in protection which provide further need for research. There has been
important work done in this context generating principles and recommenda-
tions which have had some impact across the UN system (Dotteridge and
Bhabha 2017).

Moreover, there is much potential to assess current evolutions in the field of
asylum and migration law and policy from a children’s rights perspective. Ex-
amples include access to international protection and in particular the ever
more creative ways states outsource/off-shore migration control in order to
prevent people from arriving on their shores and triggering their obligations in
relation to non-refoulement, the privatisation and the financing (e.g. through
international development aid in the EU) of migration control, the securitisa-
tion of migration (cf. “crimmigration”), and the interoperability of EU border
and security information systems.

Finally, research has found that migration policies often “trump” children’s
rights considerations (e.g., Bhabha, 2001; Breen, 2003; Smyth 2019; Thronson
20184, 2018b; Zschirnt, 2011). This seems to be a world upside down, as chil-
dren’s and human rights should be the beacons that demarcate the room for
manoeuvre states have when designing and implementing their migration
policies. However, as Thronson (2018b: 167) argues, ‘reducing the tension

19 See, e.g., ECSR, EUROCEF V. France, Decision on Merits, Complaint No. 114/2015 (24 Janu-
ary 2018).
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between [...] immigration law and conceptions of children’s rights in interna-
tional and other domestic contexts is possible’.
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