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PERSPECTIVES FROM THE RULE OF LAW AND
INTERNATIONAL ECONOMIC DEVELOPMENT: ARE THERE
LESSONS FOR THE REFORM OF JUDICIAL SELECTION IN THE
UNITED STATES?

NORMAN L. GREENE'

The judiciary shall decide matters before them impartially, on the
basis of facts and in accordance with the law, without any restrictions,
improper influences, inducements, pressures, threats or interferences,
direct or indirect, from any quarter or for any reason."

* k ok

Most U.S. judges and court reform organizations regard elections
as a poor method for selecting judges. They believe judges can be influ-
enced by the fear of electoral retaliation against decisions that conform
to the law but not popular preferences. They also fear that judges may
compromise their independence by incurring obligations to those who
provide financial support to their election campaigns.”

t  Copyright © 2009 by Norman L. Greene. Norman L. Greene is a graduate of Columbia
College and New York University School of Law and a member of the firm of Schoeman Updike &
Kaufman, LLP, New York, N.Y. He has written many articles, a number of which are cited here,
and made and organized many presentations, on judicial reform. The author recognizes the editorial
and research assistance of the Denver University Law Review, especially Katie Bowers, Senior
Editor, and Michael Smith, Editor-in-Chief, for their exceptional, tireless and enthusiastic work on
this article.

In writing this article, the author took an open and collaborative approach and reached out
to experienced international and domestic law practitioners and scholars in a variety of disciplines.
A partial list in alphabetical order includes distinguished members of the American Bar Association,
Rule of Law Initiative; the American Society of International Law; Development Alternatives, Inc.
(DAI); the Millennium Challenge Corporation (MCC); the National Center for State Courts; the
United States Agency for International Development (USAID); the United States Department of
State; the World Bank; academia; and the judiciary: e.g., Elizabeth Andersen, Daniel Berkowitz,
Ronald Brand, Anthony Champagne, Wade Channell, Donald Chisholm, Melanne Civic, Simon
Conte, Kenneth Dam, Kevin Davis, Martha Dye, Robinson Everett, Kevin Fandl, Rob Fleck, Tom
Ginsburg, Richard Gold, F. Andrew Hanssen, Ann Hudock, Erik Jensen, William Kaschak, Linda
Camp Keith, Stuart Kerr, Rachel Kleinfeld, Aart Kraay, Evelyn Lance, Robert Leventhal, Richard
Messick, John K.M. Ohnesorge, Luis Ore, H. Kathleen Patchel, Amanda Perry-Kessaris, Hon. Rich-
ard Posner, Kristi Ragan, Anita Ramasastry, Joe Siegle, Robert Stein, Matthew Stephenson, Brian
Tamanaha, Frank Upham, Mark Walter and Franck Wiebe, and the author thanks them for their
collegiality, generosity and in certain cases, inspiration. The author also acknowledges the support
of Altria Client Services Inc. in connection with the preparation of this article. Responsibility for
any statement contained in this article is solely that of the author rather than that of any person or
entity acknowledged here.

1. Central European and Eurasian Law Initiative, U.N. Basic Principles on the Independence
of the Judiciary 2 (2004), http://www.abanet.org/rol/programs/resource_judicial_reform.html (follow
“UN Basic Principles on the Independence of the Judiciary” hyperlink).

2. Mira Gur-Arie & Russell Wheeler, Judicial Independence in the United States: Current
Issues and Relevant Background Information, in GUIDANCE FOR PROMOTING JUDICIAL
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INTRODUCTION

I have learned through multiple conversations and extensive study
that American writers on domestic judiciaries and American writers on
foreign judiciaries seem to be on separate paths. They often publish in
different places, and if they read each other’s work, it is not obvious
from some or perhaps much of what I have read. Not too long ago, I was
on one of those separate paths myself (the domestic one) until I was told,
in substance, by a friend who was on the other one (the international and
rule of law one) that “the issues on both paths are really the same, don’t
you know?” This simple but perceptive thought gave me an entirely new
perspective. The objectives of this article include joining the two paths,
applying to the domestic sphere perspectives from the field of rule of law
and international economic development, inspiring further scholarship,
and starting on the road toward positive change.

This article will consider whether a relationship exists between
good business and a fair and impartial judiciary; if so, whether a compel-
ling domestic economic rationale for American judicial reform may be
identified; and if so, how it may be achieved. It will begin by focusing
on the international principles of rule of law originating in work spon-
sored by international financial institutions and other governmental and
non-governmental organizations, which have disbursed billions of dollars
to improve judicial systems in developing countries. These principles
include key components of the rule of law, such as judicial impartiality,
independence,’ competence, and accountability;* and they are applicable

INDEPENDENCE AND IMPARTIALITY 133, 140 (rev. ed., USAID Office of Democracy and Governance
2002), available at http://www.usaid.gov/our_work/democracy_and_govemnance/publications/pdfs/
pnacm007.pdf.

3. See MICHAEL J. TREBILCOCK & RONALD J. DANIELS, RULE OF LAW REFORM AND
DEVELOPMENT 61-63 (2008); Pamela S. Karlan, Judicial Independences, 95 GEO. L.J. 1041, 104243
(2007); see also Suleimanu Kumo, The Rule of Law and Independence of the Judiciary Under the
Sharia, 8 J. IsSLAMIC & COMP. L. 100, 103 (1978) (“The principle of the rule of law is inextricably
mixed with the principle of independence of the judiciary. The latter principle means, in effect, that
judges shall enjoy immunity from interference by the government and [be free] to decide issues
before them only in accordance with the law without fear of adverse repercussions. This is secured
in modern constitutions, by provisions laying down well defined procedures for appointments to the
higher judicial offices, charging judicial salaries on the consolidated fund thus giving them fixed
salaries and excluding these from parliamentary debates and by the procedure for their removal from
office.”); Sam Rugege, Judicial Independence in Rwanda, 19 PAC. MCGEORGE GLOBAL BUS. &
DEv. L. 411, 411, 415 (2007) (noting the relationship between the rule of law and judicial inde-
pendence as well as economic progress: “Judicial independence is a universally recognized princi-
ple in democratic societies. It is a prerequisite for a society to operate on the basis of the rule of
law,” and citing the Asian Development Bank for the following proposition:

The cornerstone of successful reform is the effective independence of the judiciary. That

is a prerequisite for an impartial, efficient and reliable judicial system. Without judicial

independence, there can be no rule of law, and without the rule of law the conditions are

not in place for the efficient operation of an open economy, so as to ensure conditions of

legal security and foreseeability.)

See also Evelyn Lance, Commentary, Emerging Democracies Get Help from Isles, HONOLULU
ADVERTISER, May 2, 2005 at 1, available ar http://www.courts.state.hi.us/attach-
ment/7337E1F0797 ASF54EB 574 1B062/edghfi050205.pdf (noting that “many [emerging democra-
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to the United States as well as to other countries.” This article will also
consider the basis for linking the rule of law and economic development,
various causation controversies affecting the linkage, and the likely eco-
nomic consequences of rule of law violations. It will then assess state
court judicial elections in the United States in light of the rule of law,
whether the American practice of judicial elections is consistent with the
rule of law, and the potential economic implications.

The article concludes that a sufficient connection between the rule
of law and sustainable economic progress (whether called development
or growth) has been demonstrated to warrant the concern of governmen-
tal and nongovernmental policymakers, both at home and abroad; that
the principles of the rule of law and economic development apply do-
mestically as well as internationally; that state court judicial elections
create or appear to create rule of law violations in the United States; and
that Americans most concerned about the welfare of our economy should
work for the elimination of state court elections in the United States.

1. THE RULE OF LAW AND INTERNATIONAL ECONOMIC DEVELOPMENT

A. The Enormous International Commitment to Promoting Rule of Law

The notion that the rule of law promotes economic development is
built on various factors, including common sense, practical assumptions,
logic, and to some extent, empirical studies.® Based on this level of
knowledge, policymakers have made decisions and taken action, includ-

cies] . . . recognize that a strong, independent and professional judiciary . . . is an essential element
of a free, orderly and economically vital society”).

4. See TREBILCOCK & DANIELS, supra note 3, at 63-65; see also Stefan Voigt, The Economic
Effects of Judicial Accountability: Some Preliminary Insights, 27 (Int’l Ctr. for Econ. Research,
Working Paper No. 19, 2005) (considering the relationship between the rule of law and judicial
accountability as well as economic progress):

In this paper, the hypothesis that judicial independence and judicial accountability are not

necessarily competing ends but can be complementary means toward achieving impartiai-

ity and, in turn, the rule of law is presented. It is argued that judicial accountability can

increase economic growth through various channels[,] one of which is the reduction of

corruption. Id.

. . . Independent judges who are not accountable and do not incur any cost for such be-

havior, will prevent the judiciary from unfolding its potentially beneficial consequences.

A low degree of [judicial accountability] can thus increase uncertainty with regard to the

status of the promises made by the legislature [i.e., the laws passed by the legislature,

with reference to private property]. Higher levels of uncertainty are expected to induce

lower aggregate investment and thus lower levels of economic growth.

Id. at 10-11. See also id. at 27 (Voigt recommends further research to test his article’s theories).

5.  The general applicability of the principles of judicial impartiality, independence, compe-
tence, and accountability to the United States judiciary is self-evident. In support of the general
applicability of the rule of law to the United States, see, for example, World Justice Project, Domes-
tic Mainstreaming of the Rule of Law, http://www.worldjusticeproject.org/domestic-mainstreaming
(last visited Nov. 4, 2008). See also Symposium, Is the Rule of Law Waning in America?, 56
DEPAUL L. REV. 223 (2007).

6.  See generally John K.M. Ohnesorge, The Rule of Law, 3 ANN. REV. OF L. & Soc. ScI. 99,
100 (2007).
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ing disbursing extraordinary sums of money to promote the rule of law as
a key component of international assistance to developing countries.’
Policymakers are on a timetable: they need to make decisions now on
the basis of the knowledge that they have to try to improve or not im-
prove foreign legal systems. If they decide to take action, they must de-
cide what kind of action to take and where.

At the same time, an academic debate proceeds over what we know
about the subject, including: what is the rule of law; what is economic
development; do improvements to the rule of law promote economic
development; what is the measure of each; does economic development
in turn bring about a demand for the rule of law; does it do so every-
where; are there exceptions; what caused the exceptions; do they matter;
and how do we know and prove the connection between the rule of law
and economic development. Is the connection just an association, per-
haps a correlation, or is there demonstrated causation? Is there empirical
evidence of this; if so, how much; and how much is necessary? If not,
what evidence should we obtain and how should we obtain it? The aca-
demic discourse is divided, sometimes tentative, other times assertive,
and often calls for further research, but it forms a vast literature.

The effort in the “field of law and economic development . . . has
been lead [sic] by the international financial institutions (IFIs)—the
World Bank, the International Monetary Fund (IMF), the Asian Devel-
opment Bank, etc.—by the aid and development arms of the U.S. gov-
ernment and the European Union, and to a lesser extent by NGOs. . . . In
this context, the Rule of Law is understood as being related to economic
development and the workings of a market economy, rather than as a set
of normative political commitments.”® These and other organizations,
such as and including the Inter-American Development Bank, the United
States Agency for International Development (USAID), and the Ameri-
can Bar Association (ABA) through its Rule of Law Initiative (ABA
ROLI) ? and its diverse activities, have disbursed or overseen the dis-
bursement of billions of dollars.'® The many activities of ABA ROLI

7. See, e.g., TREBILCOCK & DANIELS, supra note 3, at 2.

8.  Ohnesorge, supra note 6, at 100.

9. See American Bar Association, About the ABA Rule of Law Initiative,
http://www.abanet.org/rol/about.shtml (last visited Oct. 17, 2008) (“The Rule of Law Initiative
(ABA ROLI) is a mission driven, non-profit organization with an annual budget of over $30 million.
The Rule of Law Initiative's primary funders are the United Agency for International Development
(USAID), the Department of State, and the Department of Justice. It also receives funding from
foundations, private individuals, law firms and corporations.”).

10. Richard E. Messick, Judicial Reform and Economic Development: A Survey of the Issues,
14 WORLD BANK RES. OBSERVER 117, 117 (1999); Richard E. Messick, Judicial Reform: The Why,
the What, and the How 1 (Mar. 15-17, 2002), http://www.pogar.org/publications/judiciary
/messick/reform.pdf. The work of some of the involved organizations includes: for ABA ROLI’s
judicial reform program, see American Bar Association, Judicial Reform Programs,
http://www.abanet.org/rol/programs/judicial-reform.html (last visited Oct. 17, 2008); for the World
Bank, see The World Bank, Judicial Reform, http://tinyurl.com/59njp9 (last visited Oct. 17, 2008);
for the Inter-American Development Bank, see Inter-American Development Bank, A Decade of
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appear on its website and are too extensive to catalog, but cover numer-
ous countries and projects in the area of legal reform, including gender
equality projects."

Judicial Reform, http://www.iadb.org/news/articledetail.cfm?language EN&artid=2127 (last visited
Oct. 17, 2008) (“The reform of Latin America’s judicial systems, once considered a specialized
concern of judges and lawyers, is now at the center of the region’s development agenda, IDB Presi-
dent Enrique V. Iglesias said at a recent conference.”); for USAID, see USAID, Strengthening the
Rule of Law & Respect for Human Rights, http://www.usaid.gov/our_work/democ-
racy_and_governance/rol.html, (last visited Oct. 17, 2008) (“[Clivil and commercial codes that
respect private property and contracts are key ingredients for the development of market-based
economies. USAID's efforts to strengthen legal systems fall under three inter-connected priority
areas: supporting legal reform, improving the administration of justice, and increasing citizens'
access to justice.”); for the Asian Development Bank, see Eveline N. Fischer, Deputy Gen. Counsel,
Asian Dev. Bank, Lessons Learned from Judicial Reform: The ADB Experience (Oct. 20, 2006)
(“Since 1995, international donors have invested more than US$1.0 billion in legal and judicial
reform work—for good reason. Strong rules-based institutions promote economic growth. A fair,
independent and efficient judiciary supports equitable development.”),
http://www.adb.org/Media/Articles/2006/10829-speech-Eveline-Fischer/; and for the IMF, see, e.g.,
Press Release, International Monetary Fund, IMF Executive Board Approves Three-Year US
$75.8 Million Stand-By Arrangement for Macedonia (Sept. 15, 2005) (“Comprehensive judicial
reform, to be implemented over several years, will create a fairer and more predictable framework
for business activity by increasing the independence and professionalism of judges, eliminating court
delays, and removing misdemeanors and administrative cases from the regular courts.”),
http://www.imf.org/external/np/sec/pr/2005/pr05196.htm.

Although not an aid-dispensing organization, Transparency International “raises aware-
ness and diminishes apathy and tolerance of corruption, and devises and implements practical ac-
tions to address it.” Transparency International, About Transparency International,
http://www.transparency.org/about_us (last visited Oct.17, 2008). It has likewise recognized a
connection between judicial reform—specifically, eradication of corruption, economic progress and
other societal needs. See  Transparency International, Other Thematic  Issues,
http://www.transparency.org/global_priorities /other_thematic_issues/judiciary (last visited Oct. 17,
2008) (“It is difficult to overstate the negative impact of a corrupt judiciary: it erodes the ability of
the international community to tackle transnational crime and terrorism; it diminishes trade, eco-
nomic growth and human development; and most importantly, it denies citizens impartial settlement
of disputes with neighbors or the authorities.”); Mary Noel Pepys, Corruption within the judiciary:
causes and remedies, in TRANSPARENCY INTERNATIONAL, GLOBAL CORRUPTION REPORT 2007 3
(Cambridge  Univ. Press 2007), available at  http://www.transparency.org/publica-
tions/gcr/download_gcer/download_ger_2007#download; see also Rachel Kleinfeld, Competing
Definitions of the Rule of Law, in PROMOTING THE RULE OF LAW ABROAD: IN SEARCH OF
KNOWLEDGE 39 (Thomas Carothers ed., Carnegie Endowment for Int’l Peace 2006) [hereinafter
PROMOTING](*Real equality before the law requires courts that are strong and independent enough
to enforce it. It also depends particularly on a lack of corruption within the judiciary, because the
rich can use bribes to escape equal justice.”).

See also the United States Institute for Peace (USIP) Rule of Law program, which seeks to
advance “peace through the development of democratic legal and governmental systems.” United
States Institute of Peace, http://www.usip.org/specialists/bios/current/kritz.html (last visited Oct. 28,
2008). Also, the “USIP’s Rule of Law Program works to assist institutions and processes that will
best bring about law-based management of international conflict and a sense of justice. The program
is based on the premise that adherence to the rule of law entails far more than the mechanical appli-
cation of static legal technicalities; it requires an evolutionary search for those institutions and proc-
esses that will best bring about authentic stability through justice.” http://www.usip.org/
ruleoflaw/about.htmi (last visited October 28, 2008). For general information about USIP, see
http://www.usip.org/aboutus/index.html (last visited Oct. 28, 2008).

11.  Specifically, the ABA’s Rule of Law Initiative is involved in the following substantive
areas: anti-corruption, criminal law reform and human trafficking, gender issues, human rights and
conflict mitigation, judicial reform, legal education reform and legal profession reform. See Ameri-
can Bar Association, supra note 10. Also, it is involved in over forty countries in Africa (including
North Africa), Asia, Europe and Eurasia, Latin America, the Caribbean, and the Middle East. Id.
Among the many efforts of the Rule of Law Initiative has been the Arab Women’s Legal Network
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For example, according to a 2002 report:

The World Bank, the Interamerican [sic] Development Bank, and the
Asian Development Bank have extended over $800 million in loans
for judicial reform. . . . [T]he United Nations Development Program,
the European Union and its member states, and the American, Aus-
tralian, Canadian, and Japanese governments have provided signifi-
cant grant aid to help developing nations improve the operation of the
judicial branch of government.

The World Bank reports having lent $273.2 million in 2002, $530.9
million in 2003, $503.4 million in 2004, $303.8 million in 2005, $757.6
million in 2006, and $424.5 million in 2007 on rule of law initiatives.'?
As one commentator noted, there has been a “massive surge in develop-
ment assistance for law reform projects in developing and transition
economies involving investments of many billions of dollars. The World
Bank alone reports that it has supported 330 ‘rule of law’ projects and
spent $2.9 billion on this sector since 1990.”"*

(AWLN), for which the ABA has provided “technical assistance and capacity-building support.”
See Arab Women’s Legal Network Holds General Meeting in Amman, ABA RULE OF LAw
INITIATIVE, July 9, 2007, http://www.abanet
.org/rol/news/news_jordan_awln_general_meeting.shtml. The idea of the AWLN was conceived in
February 2004 at a conference in Amman, Jordan, and the network was formally launched in 2005.
See ABA Rule of Law Initiative, The Arab Women’s Legal Network,
http://www.abanet.org/rol/mena/awln.shtml (last visited Sept. 19, 2008). The purpose of the AWLN
included considering and advancing issues facing women in the legal profession and women’s rights
generally. Id.; see also U.S. Dep’t of State, Women and the Law—A Regional Dialogue: Conference
Summary, Observations, and Conclusions (2004 Amman conference),
http://www.state.gov/p/nea/rls/31797 .htm (last visited Oct. 10, 2008).

Two of the persons acknowledged in this article were involved with the AWLN, one
Evelyn Lance, in the AWLN’s formative phase at the 2004 Amman conference, see, for example,
Lance, supra note 3, and the other, Martha Dye, in managing the North African segment of the
program supporting the AWLN. See, e.g., A Bulletin for CEELI Staff, Volunteers and Friends
Around the World, Women Legal Professionals Come Together for ABA Training in Morocco, May
20, 2005, available at http://mail.abanet.org/scripts/wa.exe?A3=ind0505&1L~=ROL_ENEWS&E=quoted-
printable&P=75739&B=_%3D_NextPart_001_01C55D4D.13469F2C& T=text%2Fhtml;%20charset
=is0-8859-1.

12.  Messick, Judicial Reform: The Why, the What, and the How, supra note 10, at 1; see also
U.S. GEN. ACCOUNTING OFFICE, FOREIGN ASSISTANCE RULE OF LAW FUNDING WORLDWIDE FOR
FISCAL YEARS 1993-98 2-3 (1999), available at http://www.gao.gov/archive/1999/ns99158.pdf:

Based on the funding data that cognizant departments and agencies made available, the
United States provided at least $970 million in rule of law assistance to countries
throughout the world during fiscal years 1993-98 .. .. At least 35 entities from various
U.S. departments and agencies have a role in U.S. rule of law assistance programs. The
Departments of State and Justice and USAID are the principal organizations providing
rule of law training, technical advice, and related assistance. The Department of Defense,
the U.S. Information Agency (USIA), numerous law enforcement agencies and bureaus,
and other U.S. departments and agencies also have a direct role.
Id. Research has not disclosed an updated study by the General Accounting Office.

13. THE WORLD BANK, SUMMARY OF FISCAL YEAR ACTIVITIES 55 (2007),
http://siteresources.worldbank.org/EXTANNREP2K7/Resources/AR07Section3.pdf.

14. TREBILCOCK & DANIELS, supra note 3, at 2; see also Economics and the Rule of Law:
Order in the Jungle, THE ECONOMIST, Mar. 13, 2008, available at http://www.economist.
com/displaystory.cfm?story_id=10849115 (“Western donors have poured billions into rule-of-law
projects over the past 20 years.”).



2008] LESSONS IN JUDICIAL REFORM 59

The Millennium Challenge Corporation (MCC) is a United States
government corporation that provides aid to countries meeting certain
levels of satisfactory standards of good governance."> Founded in 2004,
the “MCC is based on the principle that aid is most effective when it
reinforces good governance, economic freedom and investments in peo-
ple.”'®  Eligibility for grants depends, among other things, on whether
the country meets certain thresholds in particular categories. These cate-
gories include: “Ruling Justly” indicators, consisting of “Political
Rights” and “Civil Liberties” (measured by Freedom House indexes);
“Control of Corruption;” “Government Effectiveness;” “Rule of Law;”
and “Voice and Accountability” (measured by World Bank Institute in-
dexes)."” Using these indicators, the MCC evaluates countries on, among

other things, “public confidence in the . . . judicial system,; . . . strength
and impartiality of the legal system; . . . independence, effectiveness,
predictability, and integrity of the judiciary; . . . [and the training of

judges] in order to carry out justice in a fair and unbiased manner.”'®

Eligibility does not require minimum scores in all indicators."”” The pur-
pose of the indicators is “to identify countries with policy environments
that will allow Millennium Challenge Account funding to be effective in
reducing poverty and promoting economic growth.”*

Rule of law reform includes both judicial reform and overall legal
reform.”’ What falls into the category of judicial reform or legal reform

15. Carnegie Endowment for International Peace, Fact-Sheet: The Millennium Challenge
Corporation and Political Reform in the Arab World, htp:/iwww.caregicendowment
.org/files/mccfactsheet.pdf.

16. Millennium Challenge Corporation, About MCC, http://www.mcc.gov/about/index.php
(last visited Oct. 17, 2008).

17.  Carnegie Endowment for International Peace, supra note 15.

18.  Millennium Challenge Corporation, Guide to the MCC Indicators and the Selection Proc-
ess: Fiscal Year 2008 16-17 (2008) http://www.mca.gov/documents/mcc-fy08-guidetoindicators
andtheselectionprocess.pdf.

19.  Morocco received in August 2007 a $698 million five-year compact, despite passing only
two of the six “Ruling Justly” indicators, in light of its qualification in other categories of eligibility.
Carnegie Endowment for International Peace, supra note 15. Some countries which might not
otherwise qualify for funding from the Millennium Challenge Corporation may meet the test for
threshold funding. See Press Release, U.S. Dept. of State, Millennium Challenge Corporation Board
of Directors Announces 2007 Threshold Countries: Niger; Peru; and Rwanda (Nov. 8, 2008), avail-
able at hitp://www.state.gov/p/af/rls/76110.htm (“MCC’s Threshold Program is designed to assist
countries on the ‘threshold’ of Millennium Challenge Account (MCA) eligibility for Compact assis-
tance. Threshold countries must demonstrate a commitment to reforms that will address the specific
policy weaknesses identified by the MCA eligibility criteria.”).

Improving conditions in developing nations, of course, requires attention to sectors in
addition to rule of law reform in an integrated approach. See Office of the Coordinator for Recon-
struction and Stabilization, Western Hemisphere Planning and Development Section, Active Re-
sponse Corps Regional Deployment, Port-au-Prince, Haiti,
http://www.crs.state.gov/index.cfm?fuseaction=public.display&shortcut=4RPT (last visited Dec. 7,
2008) (mentioning security and police, judicial improvement, good governance and community
building, and economic and infrastructure development).

20. Millennium Challenge Corporation, supra note 18, at 2.

21.  Cf Kleinfeld, supra note 10, at 47 (“Although most legal scholars define the rule of law
by its ends, most programs to build the rule of law implicitly define the rule of law by its institu-
tional attributes. . . . Internally, most practitioner organizations rarely use the words rule-of-law
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“blurs at the margin,” but the “core of a judicial reform program typi-
cally consists of measures to improve the operation of the judicial branch
of government and related [or supporting] entities such as bar associa-
tions and law schools.”® This includes “changes in the ways in which
judges are selected, evaluated, and disciplined to ensure that decisions
are insulated from improper influences.”” Overall legal reform may
include drafting and revising legislation as well.* Increasing compensa-
tion and respect for the judiciary are also concerns.”

Reforms need not involve transplanting “complicated legal systems
that work well in rich countries” to poorer countries “without significant
modification.””® The subject of legal transplantation—what is successful
or unsuccessful and why—is one of some complexity; however, merely
transplanting an institution from one place to another does not insure that
the institution will be functional or effective when it arrives at its destina-
tion.””” The “‘hasty transplant syndrome’ is a critical problem in legal

reform and instead discuss legal reform, judicial reform, and police (or law enforcement) reform.”);
Carothers, The Problem of Knowledge, in PROMOTING, supra note 10, at 20 (“[T}he terms judicial
reform and rule-of-law reform [are] often used interchangeably,” but “[t]he question of which insti-
tutions are most germane to the establishment of the rule of law in a country is actually quite com-
plex and difficult.”).

22. Messick, Judicial Reform: The Why, the What, and the How, supra note 10, at 4. See
Kleinfeld, supra note 10, at 48 (“As practitioners have tried to reform these primary institutions
[such as the judiciary], however, they have found that they rely on the proper functioning of a large
and ever-growing array of essential supporting institutions. . . . The judiciary is reliant on magis-
trates’ schools, law schools, bar associations, clerks and administrative workers, and other support-
ing groups. . . . As new supporting institutions are discovered and deemed to be essential, they are
added to the list of areas in need of reform.”).

23.  Messick, Judicial Reform: The Why, the What, and the How, supra note 10, at 5.

24. Id at4.

25. Kleinfeld, supra note 10, at 59 (“When judges are underpaid and underrespected, corrup-
tion can take hold, forcing difficult choices between increasing judicial independence and achieving
predictable, equitable justice.”).

26. Juan Carlos Botero et al., Judicial Reform, 18 WORLD BANK RES. OBSERVER 61, 83
(2003). See also id. at 77 (“Poor countries, or countries without a developed judicial tradition,
should probably concentrate on instituting simple rules and procedures that are easy to enforce. A
legal system that will do perfect justice in infinite time and at infinite cost is probably a luxury that
the poor can ill afford.”); Richard A. Posner, Creating a Legal Framework for Economic Develop-
ment, 13 WORLD BANK RES. OBSERVER 1, 5 (1998) (recommending simple rules “for the kind of
weak judiciary that one is apt to find in a poor country” because, among other reasons, they put
“fewer demands on the time and the competence of the judges” and therefore are less costly and
make decision-making “more likely to be accurate.”).

27. See Daniel Berkowitz et al., The Transplant Effect, 51 AM. J. ComP. L. 163, 167 (2003)
(classifying countries into those that developed their formal legal order internally (“origins”) and
those that received their formal legal order from other countries (“transplants”)). Considering recep-
tive and unreceptive transplants, the authors note that “[t]he most common complaint is that while
the transplanted law is now on the books, the enforcement of these new laws is quite ineffective.”
Id. at 165; see id. at 179. See also Stephan Haggard et al., The Rule of Law and Economic Develop-
ment, 11 ANNU. REV. POLIT. SCI. 205, 221 (2008) (“{I]nstitutions do not necessarily have the same
effects when transplanted from one context to another. To redeploy the memorable line of former
Brazilian minister Luis Carlos Bresser Pereira, ‘institutions can at most be imported, never ex-
ported.””) (citation omitted); MASAHIKO AOKI, TOWARD A COMPARATIVE INSTITUTIONAL
ANALYSIS 2 (MIT Press 2001) (noting that “a borrowed institution may be neither enforceable nor
functional” under certain circumstances); KATHARINA PISTOR, THE STANDARDIZATION OF LAw
AND ITs EFFECT ON DEVELOPING ECONOMIES 15 (United Nations Publ’'n 2000), available at
http://www.unctad.org/en/docs/pogdsmdpbg24d4.en.pdf (distinguishing between merely having “the
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reform assistance, which ‘involves using foreign laws as a model for a
new country, without sufficient translation and adaptation of the laws
into the local legal culture.””?®

B. The Linkage Between the Rule of Law and Economic Development at
Home and Abroad

1. Definition of the Rule of Law

The concept of the rule of law has been traced to “political theorists
like Aristotle, Montesquieu and Locke, who were concerned with devis-
ing limits to the power of the government.””® In the case of Aristotle, the
concept appears in the sense of “judging the case rather than the parties”
and showing impartiality.® The phrase “rule of law” itself has been at-
tributed to British jurist Albert Venn Dicey in 1885.>' The phrase is sus-
ceptible to varying definitions from the limited to the substantial.

For example, definitions of the rule of law have been described as
broad and variable; it has been called a “notoriously plastic phrase.”*?
The phrase “rule of law” is not a “legal term of art.” Commentators
have varying views of its utility. One extreme view is that the phrase has

best laws on the books™ and “establishment of effective legal institutions,” which are not necessarily
the same thing). Pistor “warns against viewing legal standards as a panacea for building effective
legal systems around the world.” Id. at 17.

28.  Wade Channell, Lessons Not Learned About Legal Reform, in PROMOTING, supra note 10,
at 139. “In some egregious cases, reformers simply translate a law from one language to another,
change references to the country through search-and-replace commands, and then have the law
passed by a compliant local legislature. The result is generally an ill-fitting law that does not ‘take’
in its new environment as evidenced by inadequate implementation.” /d. at 139-40. The mistaken
assumption is that if one would

simply help countries adopt the laws that have been proven to support economic devel-

opment, such development would follow . . . . In some sense, this approach could be

compared to a hypothetical orchard development program in which analysts recognize

that healthy orchards all have a certain quality of apples. The analysts then fly in apples,

tie them to the local trees, and momentarily assume success because the result looks like

an orchard.
Id. at 145. See also Kleinfeld, supra note 10, at 52 (“reformers tend to waste time and scarce legal
resources within developing countries in efforts to make laws and institutions look like those in their
own system.”).

29.  Alvaro Santos, The World Bank’s Uses of the ‘Rule of Law’ Promise in Economic Devel-
opment, in THE NEW LAW AND ECONOMIC DEVELOPMENT: A CRITICAL APPRAISAL 257 (David M.
Trubek & Alvaro Santos eds., 2006) (citation omitted). A history of the rule of law commencing
with the ancient Greeks appears in BRIAN Z. TAMANAHA, ON THE RULE OF LAw: HISTORY,
PoLrTICS, THEORY (Cambridge Univ. Press 2004); however, Tamanaha’s book does not cover the
subject of the rule of law and economic development.

30. Richard Posner, The Role of the Judge in the 21st Century, 86 BOSTON U. L. REV. 1049,
1057 (2006) (internal citation omitted). See id. at 1057:

[A] defining . . . element of the judicial protocol is what Aristotle called corrective jus-
tice. That means judging the case rather than the parties, an aspiration given symbolic ex-
pression in statues of justice as a blindfolded goddess and in the judicial oath requiring
judges to make decisions without respect to persons. It is also the essential meaning of
the “rule of law.”

31. TREBILCOCK & DANIELS, supra note 3, at 15.

32. Matthew C. Stephenson, A Trojan Horse in China?, in PROMOTING, supra note 10, at 196.

33. Ohnesorge, supra note 6, at 101.
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no meaning: “The ‘rule of law’ means whatever one wants it to mean.
It’s an empty vessel that everyone can fill up with their own vision.”** If
rule of law just means the “rule of good law,” the term is useless, since
“‘we have no need to be converted to the rule of law just in order to dis-
cover that to believe in it is to believe that good should triumph.””*
“Everyone uses the phrase because everyone can get behind it and it
might make it easier to get funding.”*® “The rule of law . . . stands in the
peculiar state of being the preeminent legitimating political ideal in the
world today, without agreement upon precisely what it means.”’

One commentator observed that “[w]lhen an American writes or
speaks on [the rule of law] he usually begins with a confident assumption
that everybody knows what the rule of law is and then devotes the rest of
his time to a bold and eloquent statement in favor of it.”*®* Another
commentator noted the following:

Our tradition has produced no agreed definition of the Rule of Law,
and there is no important tradition of academic analysis and explica-
tion of the term . . . . Few American law students study jurisprudence
(legal philosophy), and it is safe to say that the overwhelming major-
ity of American law students never address the Rule of Law concept
in any systematic way.39

The rule of law should not be the rule of any law, regardless of its
content, however. Although that may enhance predictability, such a rule
of law would be “compatible with a regime of laws with inequitable or
evil content”; and it “may actually strengthen the grip of an authoritarian
regime by enhancing its efficiency and by according it a patina of legiti-

macy'”40

34.  Stephenson, supra note 32, at 196.

35. Id. (citing Joseph Raz, The Rule of Law and its Virtue, 93 L. Q. REV. at 195-96 (1977)).
See also TAMANAHA, supra note 29, at 113 (“The rule of law cannot be about everything good that
people desire from government. The persistent temptation to read it this way is a testament to the
symbolic power of the rule of law, but it should not be indulged.”).

36. Stephenson, supra note 32, at 196.

37. 'TAMANAHA, supra note 29, at 4. See also id. at 1 (“[Tjhere appears to be widespread
agreement, traversing all fault lines, on one point, and one point alone: that the ‘rule of law’ is good
for everyone.”).

38. Harry W. Jones, The Rule of Law and the Welfare State, 58 COL. L. REV. 143, 145 (1958).

39. Ohnesorge, supra note 6, at 102. Minimalist or thin theories of the Rule of Law empha-
size “form and procedure” rather than a set of “substantive rights or norms,” and “maximalist, or
thick theories” include “references to democracy and core human rights.” Id.

40. TAMANAHA, supra note 29, at 120; id. at 95-96 (“The rule of law in the service of an
immoral legal regime would be immoral. Clarity and consistency of application with respect to
pernicious laws—like legalized slavery—makes the system more evil, enhancing its draconian
efficiency and malicious effect . . . . To see formal legality as moral in itself can have hazardous
consequences for a populace.”). See also Norman L. Greene, A Perspective on Nazis in the Court-
room, Lessons from the Conduct of Lawyers and Judges Under the Laws of the Third Reich and
Vichy, France, 61 BROOK. L. REV. 1121, 1124-25 (1995); Economics and the Rule of Law: Order in
the Jungle, supra note 14, at 84 (“America's southern states in the Jim Crow era were governed by
the rule of law on thin definitions, but not on thick.”).
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The World Justice Project has identified four “universal” principles
comprising its “working definition” of the rule of law, embodying,
among other things, fairness, accountability, independence, and compe-
tence:

1. The government and its officials and agents are accountable under
the law;

2. The laws are clear, publicized, stable and fair, and protect funda-
mental rights, including the security of persons and property;

3. The process by which the laws are enacted, administered and en-
forced is accessible, fair-and efficient;

4. The laws are upheld, and access to justice is provided, by compe-
tent, independent, and ethical law enforcement officials, attorneys or
representatives, and judges, who are of sufficient number, have ade-
quate resources, and reflect the makeup of the communities they

41
S€rve.

Another view likewise ascribes to the rule of law three elements,
which generally require that the courts should be accessible, independ-
ent, impartial and accountable:

The rule of law is a tradition of decision, a tradition embodying at
least three indispensable elements: first, that every person whose in-
terests will be affected by a judicial or administrative decision has the
right to a meaningful “day in court”; second, that deciding officers
shall be independent in the full sense, free from external direction by
political and administrative superiors in the disposition of individual
cases and inwardly free from the influence of personal gain and parti-
san or popular bias; and third, that day-to-day decisions shall be rea-
soned, rationally justified, in terms that take due account both of the
dem%lds of general principle and the demands of the particular situa-
tion.

In turn, judicial impartiality and independence are captured by the
notions that decisions “are reached on the factual and legal merits of the

41. World Justice Project, http://www.worldjusticeproject.org/about/ (last visited Nov. 4,
2008).
42. Jones, supra note 38, at 145, cited with approval in Ohnesorge, supra note 6, at 101-02.
See also Carothers, The Rule of Law Revival, in PROMOTING supra note 10, at 4, noting that
[t]he rule of law can be defined as a system in wh