Eurofound

Regulation of labour market
intermediaries and the role

of social partners in

preventing trafficking of labour

\
Member of the Network of EU Agencies - Network \


https://core.ac.uk/display/36772321?utm_source=pdf&utm_medium=banner&utm_campaign=pdf-decoration-v1




Regulation of labour market
intermediaries and the role

of social partners in

preventing trafficking of labour

European Foundation
for the Improvement
of Living and Working

Eurofound conditions



When citing this report, please use the following wording:

Eurofound (2016), Regulation of labour market intermediaries and the role of social partners in preventing
trafficking of labour, Publications Office of the European Union, Luxembourg.

Authors: Anna Paraskevopoulou (Working Lives Research Institute, London Metropolitan University),
Andrea Fromm (Eurofound) and Nick Clark (Working Lives Research Institute, London Metropolitan University)

Research managers: Andrea Fromm and Christian Welz

Eurofound project: Regulation of labour market intermediaries and the role of social partners in preventing
trafficking of labour (141021)

Luxembourg: Publications Office of the European Union, 2016

doi:10.2806/75809
ISBN: 978-92-897-1421-1

The European Foundation for the Improvement of Living and Working Conditions (Eurofound) is a tripartite European Union
Agency, whose role is to provide knowledge in the area of social and work-related policies. Eurofound was established in 1975 by
Council Regulation (EEC) No. 1365/75, to contribute to the planning and design of better living and working conditions in Europe.

© European Foundation for the Improvement of Living and Working Conditions, 2016

For rights of translation or reproduction, applications should be made to the Director, European Foundation for the Improvement of
Living and Working Conditions, Wyattville Road, Loughlinstown, D18 KP65, Ireland.

European Foundation for the Improvement of Living and Working Conditions
Telephone (+353 1) 204 31 00

Email: information@eurofound.europa.eu

Web: www.eurofound.europa.eu

Europe Direct is a service to help you find answers to your questions about the European Union.
Freephone number (*):
0080067891011

(*) Certain mobile telephone operators do not allow access to 00 800 numbers or these calls may be billed.

Cover image: © European Union, 2015 (Tzortzinis Angelos)


mailto:information@eurofound.europa.eu
http://www.eurofound.europa.eu

Contents

Executive summary 1
Introduction 3
1. Labour market intermediaries in Europe 13
2. Social partner actions to combat trafficking for labour exploitation 31
3. Conclusions 43
4. Towards a good practice guide for public authorities 45

Bibliography 49



Country codes

28 EU Member States

AT Austria FI Finland MT Malta

BE Belgium FR France NL Netherlands
BG Bulgaria HR Croatia PL Poland

CY Cyprus HU Hungary PT Portugal
Cz Czech Republic IE Ireland RO Romania
DE Germany IT Italy SE Sweden
DK Denmark LT Lithuania SI Slovenia
EE Estonia LU Luxembourg SK Slovakia
EL Greece LV Latvia UK United Kingdom
ES Spain

Other

NO Norway

Acronyms used in the report

CIETT International Confederation of Private Employment Agencies
EEA European Economic Area (EU28 plus Norway, Iceland and Liechtenstein)
EPA Employment placement agency

EuroCiett European Confederation of Private Employment Services

FRA Fundamental Rights Agency

GRETA Group of Experts on Action against Trafficking in Human Beings
ILO International Labour Organization

IOM International Organisation for Migration

ITUC International Trade Union Confederation

LMI Labour market intermediary

OSCE Organisation for Security and Co-operation in Europe

PEA Private employment agency

PES Public employment service

TAW Temporary agency work

TWA Temporary work agency

UNI Europa European trade union federation representing 7 million service workers
in over 20 sectors — part of UNI Global Union

UNODC United Nations Office on Drugs and Crime



Executive summary

Introduction

This report aims to contribute to the development of a best practice guide for public authorities on monitoring and
enforcing rules and regulations relevant to labour market intermediaries to prevent trafficking for labour exploitation.
The report brings together research findings on two main areas: how labour market intermediaries are regulated by public
authorities in the different Member States, and to what extent social partners’ activities contribute to preventing
trafficking for the purpose of labour exploitation. The main focus of the report is on trafficking for the purpose of labour
exploitation and does not cover trafficking for sexual exploitation. The report is based on information provided by
Eurofound’s network of European correspondents across all 28 EU Member States and Norway.

Policy context

Since the late 1990s, the drive to prevent trafficking in human beings has been high on the EU agenda. The adoption of
the Palermo Protocol in 2002 to prevent trafficking underpinned the adoption of the EU Council Framework Decision
and an EU plan to address trafficking in the same year. In 2011, the European Parliament and the Council adopted a
Directive on preventing and combating trafficking in human beings and protecting its victims. Taking its lead from the
Anti-Trafficking Directive, the EU Strategy towards the eradication of trafficking in human beings 2012-2016 (COM
(2012) 286 final) includes a set of targeted actions aimed at prevention, protection, prosecution and partnerships. The
strategy also identifies recruitment as an area relevant to trafficking and highlights the importance of including trade
unions and employer organisations when developing anti-trafficking policies.

Key findings

The report analyses legislation, regulation and social partner activities to counter the potential involvement of labour
market intermediaries in trafficking for labour exploitation. The first part of the report discusses the policy context and
definitions while considering potential ways in which labour market intermediaries could be linked to trafficking. Labour
market intermediaries are private or public entities or institutions mediating between the individual seeking employment
and the employer, operating either as Employment Placement Agencies (EPAs) or Temporary Work Agencies (TWAs).

The research shows that there was a rapid escalation in the number of labour market intermediaries towards the end of
the 20th century after many EU countries lifted restrictions and began to regulate temporary agency work.

The relevant European and international regulations include the Temporary Agency Work Directive (2008/104/EC) and
ILO Convention 181 which govern employment agencies, as well as different national measures to regulate and monitor
labour market intermediaries. The most common forms of regulating labour market intermediaries in the EU include
licensing, registration or certification schemes.

The research identified four sectors that across most countries were linked to problems with trafficking for labour
exploitation: agriculture, construction, domestic work, and hotels and restaurants. In some countries, problematic sectors
include retail (Belgium and Sweden), beauty and hair salons (Finland), transport (Romania) and waste and recycling
(Denmark).

Social partners provide information and experience regarding fraudulent recruitment and labour exploitation. Sharing
information, mutual support and effective cooperation are key to preventing and eradicating trafficking for labour
exploitation. At international level, the social partners for the temporary agency sector (Uni Global and CIETT)
concluded a Memorandum of Understanding on temporary agency work in 2008 in which both sides pledge their support
for a regulatory framework to prohibit agency work from undercutting other workers’ rights and conditions. The research
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finds that national social partners are increasingly recognising their responsibility in this area and voicing their concern
about fraudulent recruitment and exploitative labour practices. However, despite this activity, it seems that trafficking
for labour exploitation is still not a priority at national level.

Social partners across the Member States and Norway have developed various practices to combat trafficking for labour
exploitation by labour market intermediaries. These complement state policies and can take a variety of forms, such as:
collective agreements, joint initiatives, dialogue with the government, campaigns, systems for handling complaints,
trans-national cooperation, developing codes of conduct, providing information and educational material, increased
inspections, and the use of media.

The report reveals that social partner involvement in this area is often challenging. As employer associations do not cover
all labour market intermediaries, enforcement, especially in the case of small- or medium-sized intermediaries, can be
problematic. Trade unions are not always in a position to reach all workers, particularly those in ‘hidden’ or isolated
employment.

Policy pointers

Examples of emerging good practice are highlighted throughout the report. National government activities include cross-
border cooperation, labour inspectorate activity, introducing legislation and regulation, supporting cooperation between
different authorities, providing guidance through awareness-raising, training and ethical codes, giving support to victims
and cooperating with social partners. Many emerging good practice examples from governments, as well as those from
social partners, involve targeting victims and attempting to raise awareness about trafficking for labour exploitation. As
little was identified which specifically referred to labour market intermediaries, or indeed employers, the report
emphasises that more could be done to address the issue by both employers’ associations and trade unions. In countries
with a functioning sectoral social dialogue, it could be practical for the social partners to develop a joint strategy to tackle
unfair competition and downward pressure on pay and conditions.

The following points should be considered when developing a best practice guide for public authorities on better
monitoring and enforcing rules and regulations to prevent trafficking for labour exploitation by labour market
intermediaries:

= Develop clear national definitions of labour market intermediaries, trafficking and labour exploitation based on
relevant European Directives, and international instruments.

= Use concise definitions to improve the collection of data on the significance and incidence of labour market
intermediaries and trafficking for labour exploitation.

= Increase the coverage of labour market intermediaries who are registered, licensed and/or certified.

= Make use of improved registration, licensing and/or certification to help comprehensively enforce and sanction
labour market intermediaries which might be engaged at the entry point of trafficking.

= Increase regional and cross-border cooperation among public authorities and the social partners.

= Support coherent and effective bipartite and tripartite joint activities dealing with labour market intermediaries and
recruitment practices, and trafficking for labour exploitation.

= Support the social partners in increasing collective representation particularly in small- and medium-sized labour
market intermediaries.
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Introduction

Background and policy context

The right to free movement for workers within the European Economic Community (EEC), as provided for in Article 48
of the EEC Treaty in 1957 (now Article 45 of the Treaty on the Functioning of the European Union), radically altered
the context for finding work and moving for it within what is now the European Union. The provision governing the free
movement of workers is laid down in Directive 2004/38/EC which defines the rights of EU citizens to move and reside
freely within Member States. The Directive re-affirms that:

the free movement of persons constitutes one of the fundamental freedoms of the internal market, which comprises
an area without internal frontiers, in which freedom is ensured in accordance with the provisions of the Treaty.

Labour mobility within the European internal market is a fundamental freedom, aimed at promoting employment growth
and economic performance. Private labour market intermediaries — such as temporary work agencies (TWAs) and
employment placement agencies (EPAs) — play a role in facilitating the free movement of workers within the EU. Labour
market intermediaries mediate between individual workers and the organisation that needs to get the work done. They
may lease workers to companies or act as brokers to fill jobs. Previous research by Eurofound on Temporary agency
work in an enlarged EU and on Temporary agency work and collective bargaining indicates that temporary agency work
is one of the fastest growing types of employment in many EU Member States (Eurofound, 2006 and 2009).

If the facilitation of labour through labour market intermediaries is not adequately regulated, workers run the risk of
being exploited by fraudulent labour market intermediaries. During the recruitment process, the potential employee
might be deceived about the nature of the job, location or employer. The potential employee’s vulnerability might also
be exploited. International and European reports have increasingly shown how abuse by labour market intermediaries
can result in employers disproportionately benefiting from people’s labour, which might amount to trafficking in human
beings for the purpose of labour exploitation (Fudge and Strauss, 2014).

Regulating and monitoring the compliance of labour market intermediaries with standards to protect the employee, as
well as the business sector, is a recent phenomenon. At EU level, the Temporary Agency Work Directive 2008/104/EC
(TAW Directive) was adopted to ensure ‘the protection of temporary agency workers and to improve the quality of
temporary agency work’. The temporary agency sector is recognised as a legitimate and professional business.
Prohibitions or restrictions on the use of temporary agency work are justified only on grounds of general interest relating,
in particular, to the protection of the workers, the requirements of health and safety at work, the need to ensure the
smooth functioning of the labour market and to prevent abuse. In addition, the TAW Directive ensures that temporary
agency workers — once employed — are treated as equal to employees in other types of employment. The TAW Directive
establishes that a temporary work agency may be a natural or legal person. The Anti-Trafficking Directive
(2011/36/EU) aims to protect potential employees from coercive, fraudulent or deceptive recruitment for the purpose of
exploitation. It further establishes that legal persons can be held liable for trafficking in human beings and that this can
include criminal prosecution.

© European Foundation for the Improvement of Living and Working Conditions, 2016 3


http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=celex%3A12012E%2FTXT
http://eur-lex.europa.eu/LexUriServ/LexUriServ.do?uri=OJ:L:2004:158:0077:0123:en:PDF
http://eur-lex.europa.eu/legal-content/EN/ALL/?uri=CELEX%3A32008L0104
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32011L0036
http://eur-lex.europa.eu/legal-content/EN/TXT/?uri=CELEX%3A32011L0036

Regulation of labour market intermediaries and the role of social partners in preventing trafficking of labour

Since the late 1990s, the fight against trafficking in human beings has been high on the EU policy agenda. The adoption
of the Palermo Protocol in 2000 to prevent, suppress and punish trafficking in people, especially women and children,
supplemented the UN Convention against Transnational Organised Crime, and supported the adoption of the
EU Council Framework Decision (2002/629/JHA) and an EU plan to address trafficking in the same year. In 2011, the
European Parliament and the Council adopted the Anti-Trafficking Directive, thereby replacing the 2002 Council
Framework Decision. Trafficking in human beings is defined in Article 2 as:

the recruitment, transportation, transfer, harbouring or reception of persons, including the exchange or transfer of
control over those persons, by means of threat or use of force or other forms of coercion, of abduction, of fraud, of
deception, of the abuse of power or of a position of vulnerability or of the giving or receiving of payments or benefits
to achieve the consent of a person having control over another person, for the purpose of exploitation.

The Anti-Trafficking Directive recognises human trafficking as a crime and a violation of human rights and aims to
prevent human trafficking and strengthen protection for victims. The Directive puts a special emphasis on the victims of
trafficking by applying a rights-based approach and places particular emphasis on child victims. It also recognises that
women and men are often trafficked for different purposes and therefore victim support needs to be gender-specific. It
is relevant to the study of labour market intermediaries as trafficking can start with recruitment. Member States must
adopt measures that hold labour market intermediaries — either a legal or natural person — liable for any offences
specified in Article 2 of the Anti-Trafficking Directive, such as deceptive recruitment for the purpose of exploiting a
person’s labour.

The scope of the Anti-Trafficking Directive is inclusive, as it condemns trafficking for the purpose of any form of
exploitation. The Directive establishes a minimum number of exploitation types — although this list is non-exhaustive
(more forms can be included by the Member States) — and specifies the minimum forms of exploitation:

Exploitation shall include, as a minimum, the exploitation of the prostitution of others or other forms of sexual
exploitation, forced labour or services, including begging, slavery or practices similar to slavery, servitude, or the
exploitation of criminal activities, or the removal of organs.

Trafficking in human beings is explicitly prohibited by Article 5 of the Charter of Fundamental Rights of the
European Union (2000) which recognises that any form of trafficking is a serious violation of human rights and that
legal persons (such as labour market intermediaries) can be held accountable for trafficking in human beings. When the
Treaty of Lisbon came into force in 2009, the Charter became primary EU law according to Article 6 (1) of the Treaty
of the European Union (TEU). The Anti-Trafficking Directive underlines this by highlighting that:

this Directive respects fundamental rights and observes the principles recognised in particular by the Charter of
Fundamental Rights of the European Union and notably human dignity, the prohibition of slavery, forced labour and
trafficking in human beings, the prohibition of torture and inhuman or degrading treatment or punishment, the rights
of the child, the right to liberty and security, freedom of expression and information, the protection of personal data,
the right to an effective remedy and to a fair trial and the principles of the legality and proportionality of criminal
offences and penalties. In particular, this Directive seeks to ensure full respect for those rights and principles and
must be implemented accordingly.

Following on from the Anti-Trafficking Directive, the EU Strategy towards the Eradication of Trafficking in Human
Beings 2012-2016 (COM (2012) 286 final) (the Anti-Trafficking Strategy), further elaborates on areas covered by the
Directive and includes a set of targeted actions. It focuses on prevention, protection, prosecution and partnerships and
also on ways to increase knowledge regarding emerging concerns related to trafficking in human beings.
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The strategy identifies recruitment as an area relevant to trafficking and highlights the necessity of adopting coherent
policies requiring the contribution of a diverse group of actors including trade unions and employer organisations. In
order to contribute to ‘increased knowledge of, and effective response to, emerging concerns related to all forms of
trafficking in human beings’, the strategy envisages that the European Commission together with Eurofound will
develop a best practice guide for public authorities on the monitoring and enforcement of labour market intermediaries
to prevent trafficking in human beings for the purpose of labour exploitation (Priority E: Action 4). The findings of this
present report will be used as background material for the development of the best practice guide. Other complementary
deliverables mentioned in the strategy are the recently published report on case law related to trafficking in human
beings for labour exploitation and the forthcoming establishment of a European Business Coalition.

Although the Anti-Trafficking Directive focuses on forms of forced labour or services, it is important to note that there
are different forms of abuse or exploitation in the labour market. However, only those forms that are relevant to
trafficking in human beings are covered in the present report.

The link between the recruitment of employees by rogue labour market intermediaries and the potential mistreatment of
workers, including trafficking in human beings, is established by EU law. However, research has recently started to
concentrate more intensely on labour supply chains and potential abuses such as trafficking people along the supply
chain. For instance, a recent working paper published by the International Labour Organization (ILO) on global labour
recruitment sets out to explain why the recruitment market operates the way it does and suggests responses by
governments and social partners to address some of the recruitment market’s shortcomings (Gordon, 2015). Acting as
the guardian of the Palermo Protocol, the United Nations Office on Drugs and Crime (UNODC) actively assists Member
States to tackle trafficking. A recent report from UNODC examines the relationship between the fraudulent
recruitment practices of agencies and trafficking (938KB PDF), highlighting the criminal justice measures that can
be taken to address this (UNODC, 2015b). In line with the UNODC report, a UN Working Group on Trafficking in
Persons meeting in Vienna on 16-18 November 2015 recommends that:

States’ parties should consider taking measures to regulate, register, license and monitor private recruitment and
employment agencies (...) to ensure that such agencies are not used to facilitate trafficking in persons.
(CTOC/COP/WG.4/2015/2)

Some concrete cases are mentioned in a 2015 report by the Fundamental Rights Agency (FRA), which highlights
the risks that workers face if they are dependent on agencies (1.7MB PDF) for visas, transportation, accommodation
and information about the work involved. Examples include the fraudulent charging of fees, lack of transparency and
absence of written contracts. In some cases, it is not even clear who is responsible for the exploitative practices because
the work has been subcontracted multiple times.

Objectives and scope of the report

The main purpose of this report, is to provide information that will be used to prepare a guide for public authorities on
the best practices in monitoring and enforcing rules and regulations relevant to labour market intermediaries to prevent
trafficking for labour exploitation. As such, the report constitutes Eurofound’s analysis of the current regulations related
to labour market intermediaries in Member States, includes trade unions’ and employer organisations’ initiatives
contributing to the prevention of trafficking in human beings, and presents proposals on how to improve the public
monitoring and enforcement of labour market intermediaries.
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Information about the regulation of labour market intermediaries in the Member States, together with information on
how social partners approach the issue of trafficking for labour exploitation, is useful to identify what is done well and
what needs to be improved or supported more strongly by public authorities.

In order to contribute to this objective, the report first looks at how public authorities are currently regulating labour
market intermediaries in Member States, using various means such as registration or licensing schemes. Their
effectiveness is discussed where information has been available.

The report also looks at social partners’ activities to prevent the trafficking of labour. Eurofound is a tripartite agency
with expertise in the area of social partner activities and cooperation. It is therefore well placed to carry out research and
document different activities which are initiated by the social partners, such as awareness-raising campaigns,
establishing complaint mechanisms, developing codes of conduct, distributing educational material and engaging in
cross-border cooperation. Any potential gaps are identified and discussed.

The report will answer the following questions:

= How are labour market intermediaries regulated across the Member States?

= What are the procedures for establishing labour market intermediaries, especially in terms of registration obligations
and licensing systems?

= What role have TWAs and their national bodies played in fighting the trafficking of labour?

= Have trade unions initiated activities related to preventing and tackling the trafficking of labour?

It should be stated at the outset that trafficking for sexual exploitation is not included in this report. Nor is the report a
comprehensive study of anti-trafficking measures or of labour market intermediaries. Anti-trafficking measures are
covered in various national and international reports, one example being the reports produced by the Council of Europe’s
Group of Experts on Action against Trafficking in Human Beings (GRETA, 2013 and 2014). The regulation of labour
market intermediaries has been described in reports published by wmp consult (Voss et al, 2013) and by IDEA Consult
(IDEA, 2015), for example. The 2013 Voss study primarily examines the role and dynamics of temporary agency work,
exploring the regulatory frameworks and the industrial relations and employment conditions contexts of this type of
work in the EU as a whole. It is complemented by case studies on major forms of labour market transitions. The IDEA
Consult study (2015) compares temporary agency work with other forms of work, such as open-ended contracts, fixed-
term contracts (FTCs) and self-employment in order to understand better the evolution of the different forms of work,
the working conditions they provide and their contribution in the labour market.

Structure of the report

This report examines how effective legislation, regulation or social partner activity may be in tackling the potential
involvement of labour market intermediaries in trafficking for labour exploitation.

The report begins with a discussion of the context, providing definitions and considering what evidence there is to
demonstrate a potential link between labour market intermediaries and trafficking.
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It goes on to explain the significance and growth of labour market intermediaries in the European labour market and
whether — and how — these intermediaries are subject to regulation at European and international level as well as at
national level. After charting the legal framework, the section discusses trafficking in human beings for labour
exploitation, showing briefly how it is related to, and sometimes also differs from, other phenomena such as forced
labour and other forms of abuse or exploitation. Based on the questionnaire responses from national experts in the EU
Member States and Norway, and other national and transnational reports and studies, the relationship between the two
phenomena (labour market intermediaries and trafficking) is demonstrated.

The next section focuses on the relationship between labour market intermediaries and trafficking, and the potential roles
of the social partners in combating trafficking related to, or involving, labour market intermediaries.

Finally, examples of good practice are presented. These have been developed through the research and described in
conjunction with other findings taken from literature on the subject. Together with the report’s recommendations, these
examples will contribute to the compilation of a guide for public authorities to understand better the concept and practice
of trafficking for labour exploitation. Furthermore, and most importantly, the report presents suggestions on what tools
and measures can help to monitor labour market intermediaries better and to enforce LMI regulation aimed at tackling
and preventing trafficking for labour exploitation.

Understanding the issue

The report deals with two distinct, yet intertwined, areas of the labour market. On one hand, it has to do with labour
market intermediaries and their recruitment of workers. On the other hand, it looks at trafficking for the purpose of
labour exploitation. Trafficking is defined in terms of three characteristics: what is done (action), how is it done (means)
and why is it done (purpose). This definition brings together the two areas relevant to this report: Trafficking through
recruitment of potential workers (action) who were deceived about their potential job, location or employer (means) in
order to exploit their labour (purpose).

The actors — public authorities and social partners — who set out to prevent, monitor and fight exploitative practices by
labour market intermediaries and trafficking in human beings are relevant to both areas of interest. These actors either
have a legal obligation or the required expertise to tackle the issue. Figure 1 and the examples below are intended to
illustrate and clarify the variety of combinations between employment within the EU labour market, recruitment or
employment by an LMI and the experience of being trafficked for labour exploitation. It should be noted that the figure
is a very simplified way of categorising the different scenarios, as it aims to provide an overview. More detailed
information and an individual assessment would be needed for each case to categorise it thoroughly.
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Figure 1: The variety of combinations between employment, recruitment and trafficking for labour exploitation

= Example A: German citizen recruited by a family in Germany to work as a caregiver for their aged relative — 1 would
apply.

= Example B: Worker from Moldova recruited by an agent registered in Dublin to work for a Russian contractor on a
construction site in Moscow — 6 would apply.

=  Example C: British bitumen worker taken by UK-based employer to work in Belgium for no pay, without an
opportunity to refuse work — 5 would apply.

= Example D: Seafarer recruited by a Philippines-based agency to work on a Bahamas-registered ship with a Chinese
owner. No wages paid, seafarer prevented by immigration rules from leaving ship — 4 would apply, until ship docks
in EU port, at which point 7 would apply.

=  Example E: Bangladeshi worker recruited by a local agent to work in Dubai — 3 applies unless, for example, their
travel documents and pay are withheld, in which case 4 would apply.

=  Example F: Thai workers recruited by Thai agents to pick berries in Sweden. Poor living conditions and wages
unpaid for the purpose of exploitation — 7 would apply.

= Example G: Polish workers recruited by a Netherlands-based temporary work agent to work picking asparagus in
Germany. Underpaid wages, collective agreement not applied — 6 would apply, but 2 could equally apply depending
on the judgement of local courts regarding the nature of the exploitation.

= Example H: Filipino worker applies via online recruitment site for a job as a domestic worker in the Czech Republic
— 6 would apply.

The examples show that different forms of abuse are prevalent in the labour market. This report focuses only on
situations where the trafficking in human beings is involved. The focus concerning trafficking in human beings is based
on deceptive recruitment by labour market intermediaries. The Anti-Trafficking Directive defines trafficking for labour
exploitation as a criminal act. The European Commission recognises that the fight against trafficking needs to be as
inclusive as possible to eradicate any related type of exploitation.
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The terms used in this report are defined in the following section.
Definition of key terms

Labour market intermediaries are ‘entities or institutions that interpose themselves between workers and firms to
facilitate, inform, or regulate how workers are matched to firms, how work is accomplished, and how conflicts are
resolved’ (Autor, 2009). These entities can be private or public.

Public employment services (PES) are agencies run by public authorities who place, counsel, and provide vocational
guidance and similar services in connection with job search and placement to jobseekers.

Temporary work agencies (TWAs) are defined by the Temporary Agency Work (TAW) Directive to designate ‘any
natural or legal person who, in compliance with national law, concludes contracts of employment or employment
relationships with temporary agency workers in order to assign them to user undertakings to work there temporarily
under their supervision and direction.’

Registration systems require businesses to register with a public authority before starting to operate their business. They
often serve as a registry of the amount and kind of businesses which are providing goods and services.

Licensing system refers to a mandatory (sometimes voluntary) certificate or authorisation from a public or private
authority. Licences to operate a business such as a LMI are often monitored. Licensing standards, which can cover health
and safety, accommodation, pay, transport and training, as well as complying with national tax regimes, are checked
through inspections. Licences might need renewal on a regular basis or become indefinite after a business operates for
a number of years.

Trafficking in human beings is defined by the Anti-Trafficking Directive. It means ‘the recruitment, transportation,
transfer, harbouring or reception of persons, including the exchange or transfer of control over those persons, by means
of the threat or use of force or other forms of coercion, of abduction, of fraud, of deception, of the abuse of power or of
a position of vulnerability or of the giving or receiving of payments or benefits to achieve the consent of a person having
control over another person, for the purpose of exploitation.” Accordingly, to categorise an activity as trafficking for
labour exploitation (or trafficking of labour) three conditions need to be fulfilled: An action, a means and a purpose. In
the context of this report, the focus lies on deceptive and coercive recruitment to exploit someone’s labour. A list of
operational indicators to measure and detect trafficking for labour exploitation (7.2MB PDF) was developed by a
joint project of the European Commission and the International Labour Organization (ILO).

Breaches of labour rights refer to the lack of respect for a person’s rights at work as enshrined in international,
European and national law. Labour rights include a wide range of individual and collective rights related to working
conditions (including working time, pay, and holidays) or workers’ right to participation (including information and
consultation). Breaches of labour rights are not necessarily linked to trafficking. The condition of identifying a purpose
(such as exploitation of labour in severe cases) might be fulfilled by disrespecting labour rights. Yet the required action
and means are missing for this situation to be defined as trafficking for labour exploitation.

Labour exploitation in this context is a collective reference to the purposes of trafficking in human beings in relation
to exploitative work. At a minimum, the Anti-Trafficking Directive states that labour exploitation includes forced labour
or services, slavery or practices similar to slavery, and servitude. The term labour exploitation is more inclusive than
forced labour or slavery, as it encompasses a variety of possible abusive situations related to work.
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Forced labour is defined by the ILO Forced Labour Convention, 1930 (No. 29). It means ‘all work or service which
is exacted from any person under the menace of any penalty and for which the said person has not offered himself
voluntarily’. The Protocol of 2014 to the Forced Labour Convention reaffirms this definition and establishes the link
between trafficking and forced labour by highlighting that ‘specific action against trafficking in persons for the purpose
of forced or compulsory labour’ needs to be taken.

Figure 2 shows that of the many forms of breaches of labour rights in the labour market, some can be considered as
labour exploitation. Once people are recruited, by fraudulent or deceptive means for the purpose of exploiting their
labour, the act may then be classified as trafficking for the purpose of labour exploitation. In certain cases, trafficking
for labour exploitation can amount to trafficking for the purpose of forced labour. It should be noted here that both labour
exploitation and forced labour could take place in conjunction with trafficking, but also without it.

Figure 2: Different forms of labour rights breaches culminating in trafficking for forced labour
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Methodology

The information for this report was provided by Eurofound’s network of European correspondents who are experts in
the relevant areas and based in all 28 EU Member States and Norway. The network provides national expertise of key
importance for European policy debates, which enables a comparative perspective on developments and for information
to be contextualised at national and European level. National correspondents also reach out to relevant stakeholders such
as governments, public authorities and social partners.

To gather the required information for this report, Eurofound developed a detailed questionnaire, discussed it with the
authors and sent it to the social partners and national correspondents for comments. The questionnaire (see Annex p. 53)
consists of 10 different thematic categories with open-ended questions where the experts could provide extended
responses. The correspondents completed the questionnaire in English in November 2014. Clarifications were submitted
and responded to during March and April 2015, and all responses were finalised during this period.

10 © European Foundation for the Improvement of Living and Working Conditions, 2016


http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:C029
http://www.ilo.org/dyn/normlex/en/f?p=NORMLEXPUB:12100:0::NO::P12100_ILO_CODE:P029
http://www.eurofound.europa.eu/network-of-european-correspondents

Regulation of labour market intermediaries and the role of social partners in preventing trafficking of labour

Correspondents were asked to cover two issues normally covered by separate disciplines: the commercial, legal and
administrative regulations applying to labour market intermediaries, and the multi-disciplinary responses to trafficking
for labour exploitation.

One shortcoming of this study is that while the information included reflects the findings as reported by the experts,
reliable and comparable national statistics were not always available. Moreover, as many of the reports cited by
correspondents were published in a particular country’s language, in many cases the authors of this report relied on the
interpretation and summaries of national correspondents.

Thematic analysis was conducted on both questionnaire responses and literature using NVivo 10 software.
Correspondents were asked to identify what in their view constituted good practice in the context of this enquiry. The
authors also identified aspects of what seemed to represent good practice based on the responses in conjunction with the
other source material.

No primary research at national or transnational level was conducted for this report, although there is clearly a need for
this as the responses demonstrate. In many cases, the responses describe general plans to tackle trafficking or raise
awareness without any specific reference to practical activities or labour market intermediaries. These have not been
reported as they are outside the scope of this report.

The authors also examined recent papers (published since 2002) and reports on labour intermediation and on trafficking
published by the institutions and agencies of the European Union, International Labour Organization (ILO), United
Nations Office on Drugs and Crime (UNODC), Organisation for Security and Co-operation in Europe (OSCE), Council
of Europe, European and national social partners, academic reports and reports from national governments and agencies,
particularly those tasked with monitoring or combating trafficking.
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Labour market intermediaries in Europe 1

As stated in the introduction, labour market intermediary is a generic term used to describe private or public entities or
institutions mediating between the individual seeking employment and the employer needing work to be done. Figure 3
illustrates the most common forms of labour market intermediaries.

Figure 3: Forms of labour market intermediaries
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While the focus of this report is on temporary work agencies (TWAs), labour market intermediaries take many forms,
ranging from large and established international temporary employment agencies to individual recruiters (Strauss, 2015).
Other forms include au pair services and services that facilitate and match students to jobs abroad for the purpose of
cultural and work-related experience. Until recently, intermediaries providing temporary staff were regarded as illegal in
many countries. It has been suggested that temporary agencies spread in the aftermath of the adoption of ILO Convention
181 in 1997, and that regulatory frameworks for them were developed at national level to monitor them (Enright, 2013;
Peck et al, 2005). Countries that had not permitted labour market intermediaries to operate previously have now been
establishing regulations for agencies since 2003 — this is particularly the case with Central and Eastern European
countries. Poland, for example, which is a signatory to Convention181, began to regulate temporary work agencies in
2003 (Voss et al, 2013), while the Czech Republic amended its Employment Act in 2011 to require the regulation of
employment agencies (UN Working Group on Trafficking in Persons, 2015). But the ILO instrument is not the only
factor determining whether temporary work agencies are subject to regulatory arrangements. There may be regulatory
requirements in the newer Member States (post-2003 EU enlargement) despite their not having ratified Convention181
— this is the case with Latvia and Croatia.

The existence of the diverse forms of labour market intermediaries has raised questions about their role and function in
the labour market, and their usefulness to people’s employment prospects. Both the ILO and EU argue that private
intermediaries can contribute to an efficient functioning of the labour market, while accepting that public employment
services (PES) should retain the authority to implement labour market policy. A report by Green et al (2014) highlights
the important role played by labour market intermediaries in building networks and reducing transaction costs, in
influencing and minimising mismatches on the part of both jobseekers and employers, and in encouraging disengaged
individuals to enter the labour market. Their role is particularly crucial, as they tend to form partnerships with different
organisations and are able to provide advice and guidance on employability. Other reports, however, have shown that
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their role is not conclusive. Voss et al (2013), for example, point out that the role of temporary agency work in acting as
a bridge into permanent work may be overstated, as the evidence shows that a significant share of temporary agency
workers are likely to remain in agency work — in particular, people from certain groups such as the long-term
unemployed, people with a migrant background and disabled people — find it more difficult to make transitions into
permanent employment.

As national regulations restricting labour market intermediaries from operating have declined, it can be seen that
temporary work agencies (TWAs) and employment placement agencies (EPAs) now operate in all EU Member States,
although the market is very different according to country. In some cases, where the market is still evolving, there are
differences between regulatory regimes.

Precisely how significant labour market intermediaries have become in the EU labour market is hard to establish. The
situation is no clearer for EPAs. In some sectors and geographical areas, intermediaries have become strongly associated
with migration and cost reduction as well as flexibility. In developing markets, enterprises have made the transition from
informal to formal enterprises (P