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| RESEARCH AND PRACTICE |

Disparities in Criminal Court Referrals to Drug
Treatment and Prison for Minority Men

| Nancy Nicosia, PhD, John M. MacDonald, PhD, and Jeremy Arkes, PhD

The prison population in the United States
increased nearly 5-fold between 1980 and
2009.! This growth has had a disparate impact
on minorities. An estimated 38% of state and
federal prison inmates in 2009 were Black—
a staggering share when we consider that
Blacks comprise only 13% of the US popula-
tion.? By age 30 years, approximately 21%
of Black males will serve a prison sentence
compared with only 2.5% of White males.®
The lifetime probability of spending time in
prison is now greater for young Black males
than the probability of attending college.* It
has been demonstrated that this disparity is at
least partially a product of the “War on Drugs”
and sentencing policies that require longer
mandatory minimum stays in prison for low-
level, drug-related offenses and offenses com-
mitted while under the influence of drugs or
alcohol *°

Given the increased focus on drug-related
crimes spurred by the War on Drugs, it is not
surprising that drug offenders now constitute
the largest share of new commitments to prison
and that the criminal justice system has become
the largest source of referrals to drug treat-
ment. Criminal justice referrals accounted for
37% of drug treatment admissions in 2008.”
Despite substantial evidence that minorities are
overrepresented in the drug arrestee popula-
tion, they remain a relatively large share of
prison commitments and a relatively small
share of criminal justice referrals to treatment.
Hispanics and Blacks contributed to roughly
60% of prison admissions® in 2006 compared
with only 35% of drug and alcohol treatment
admissions.” Disparities in criminal justice re-
ferrals to drug treatment potentially affect
access to treatment of hundreds of thousands
of individuals arrested for drug offenses each
year. If racial/ethnic disparities exist in incar-
ceration and diversion rates, then these dis-
parities are likely to reinforce current imbal-
ances in the criminal justice system and impose
substantial economic costs on minorities, such
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Objectives. We investigated the extent to which racial/ethnic disparities in
prison and diversion to drug treatment were explained by current arrest and
criminal history characteristics among drug-involved offenders, and whether
those disparities decreased after California’s Proposition 36, which mandated
first- and second-time nonviolent drug offenders drug treatment instead of prison.

Methods. We analyzed administrative data on approximately 170 000 drug-
involved arrests in California between 1995 and 2005. We examined odds ratios
from logistic regressions for prison and diversion across racial/ethnic groups
before and after Proposition 36.

Results. We found significant disparities in prison and diversion for Blacks
and Hispanics relative to Whites. These disparities decreased after controlling
for current arrest and criminal history characteristics for Blacks. Proposition 36
was also associated with a reduction in disparities, but more so for Hispanics
than Blacks.

Conclusions. Disparities in prison and diversion to drug treatment among
drug-involved offenders affect hundreds of thousands of citizens and might
reinforce imbalances in criminal justice and health outcomes. Our study in-
dicated that standardized criminal justice policies that improved access to drug
treatment might contribute to alleviating some share of these disparities. (Am J

as the loss of future employment opportunities
and poor health outcomes.®

Previous empirical efforts using aggregate
data to explain disparities in incarceration rates
among Blacks focused on differential involve-
ment at the arrest stage. Some of the most
widely cited studies were those conducted by
Blumstein.*'* Blumstein used aggregate US
data to determine whether differential incar-
ceration rates could be explained by differen-
tial arrest rates. For 3 different years between
1974 and 1991, Blumstein found that 76% to
869% of the difference in national imprison-
ment rates between Blacks and Whites could
be explained by differential criminal involve-
ment at the arrest stage. However, when the
analysis focused exclusively on drug offenders,
only about 50% of the disparity was explained.
Crutchfield et al" argued that aggregating
national data likely missed significant differ-
ences across states and counties. Austin and
Allen,*? for example, found that only 26% of
disparities in drug-related incarcerations in
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Pennsylvania were because of differences in
arrest rates. Others also contended that the
results were very different for individual
states.®

Although these aggregate-level analyses
found that the majority of the disparity in
incarceration rates among drug offenders could
not be explained by differential arrest rates,
other potential explanations were also put for-
ward. Individual factors, such as more serious
criminal offense charges associated with the
current arrest or more serious criminal histo-
ries, could increase the probability of incar-
ceration and make individuals less eligible for
drug treatment in lieu of incarceration. Alter-
natively, contextual factors might also play
a role. Minorities are more likely to live in
high-crime urban areas with a greater alloca-
tion of law enforcement resources, which might
make them more prone to apprehension for
drug possession crimes.'* Furthermore, courts
located in urban areas might be more likely to
incarcerate a drug offender because of greater
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caseloads, limited treatment capacity, or
a greater reliance among judges on mandatory
penalties that more directly affect minorities."®

There were a number of important limita-
tions with the previous aggregate studies of
disparities among drug-involved offenders.
Few aggregate studies of racial disparities in
criminal justice outcomes for drug-involved
offenders differentiated the severity of the drug
offenses in the current arrest, such as whether
minorities were more likely than Whites to
commit felony offenses that are prison-eligible.
These studies also provided no information
on the criminal history of arrestees. More
serious criminal histories could also contribute
to disparities in incarceration rates. A meta-
analysis of individual-level analyses showed
that the size of the observed disparity declined
significantly after controlling for offense se-
verity, other case characteristics, and previous
criminal record.'® Another limitation was that
the aggregate studies relied on arrest and in-
carceration data from different sources, making
it unclear what share of the incarcerations
originated in the arrest population versus other
sources, like revocations from parole or pro-
bation violations. Finally, few studies examined
White—Hispanic disparities."” For policy-
makers, it is clearly important to document
whether Hispanics experience similar dispar-
ities as Blacks. By ignoring ethnic differences,
previous research often included Hispanics as
Whites in their comparisons, thereby poten-
tially masking important differences.'®

Using a sample of males arrested for drug
offenses in California, we investigated whether
there were racial/ethnic disparities in the rate
of incarceration and the rate of diversion to
drug treatment. The study relied on adminis-
trative records that tracked the same individ-
uals from their arrest to corresponding criminal
court disposition. We examined whether ob-
served disparities remained after statistically
controlling for similar current arrest, criminal
history, and demographic characteristics. We
also examined whether these disparities were
affected by changes in the sentencing regime
that occurred in July 2001 with the imple-
mentation of California’s Proposition 36
(Prop36). Prop36 represents a potentially crit-
ical change in the sentencing regime. The
proposition mandated that individuals with
less than 3 previous drug convictions and no
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violent convictions be offered drug treatment
in lieu of incarceration. The mandate was well
funded during our analysis period, with ap-
proximately $120 million dollars annually
from 2001 to 2005."

METHODS

This study used administrative data from
California’s Automated Criminal History Sys-
tem, which provided us with criminal history
records for a random sample of approximately
200 000 individuals with a drug-related of-
fense on their record between 1980 and 2009.
This sample generated nearly 1.4 million ar-
rests for drug and nondrug offenses over their
observed lifetime. From this sample, we identi-
fied arrests for the 611 felony and misdemeanor
offenses that qualified under California’s
health and safety codes as being drug- or
alcohol-related (hereafter, drug-involved).
Drug-involved offenses ranged from misde-
meanor offenses of being under the influence
of illicit drugs (e.g., under influence of hashish)
to felony offenses of possession and transpor-
tation or sales of illicit drugs (e.g., possess
hashish; possess hashish for sale). Because we
observed all previous arrest charges and dis-
positions regardless of whether drugs or alco-
hol were involved, the data set allowed us to
construct measures of each arrestee’s complete
criminal history. We transformed these crimi-
nal history records into an arrest-level analytic
file with variables that measured the severity
of offenses in the current arrest and all previous
criminal involvement. To generate a more
comparable sample with complete criminal
histories, we focused on male offenders whose
criminal activity was confined to California. We
retained male offenders classified as White,
Black, or Hispanic so that we could draw
comparisons between Whites and each mi-
nority group. We analyzed those arrests that
included at least 1 of the 611 drug-involved
offenses committed from 1995 to 2005. The
restriction ensured that the only major change
in sentencing regime was the implementation
of Prop36 in 2001. In 1994, for example,
California voters passed the Three Strikes Law,
which represented another important change
in sentencing regime. Of the 611 relevant
offenses, 106 were eligible for drug treatment
under Prop36. However, we included all

drug-involved arrests in our analysis sample to
guard against the potential for charge switching
after the implementation of the law. The final
analytic database consisted of 172 512 felony
and misdemeanor drug-related arrests among
White, Black, and Hispanic male offenders
committed during the 11-year period.

Outcome Measures

Our outcome measures were based on the
final disposition for each arrest. Dichotomous
variables were constructed to indicate whether
(=1) or not (=0) an arrestee received a court
disposition for prison and whether an arrestee
received a court disposition of diversion to
drug treatment.

Statistical Methods

For Blacks and Hispanics, we estimated the
odds of receiving each disposition relative to
Whites using logistic regression to determine
whether the groups differed significantly dur-
ing the pre-Prop36 (January 1995-June 2001)
and post-Prop36 (July 2001-December 2005)
periods. In these models, an odds ratio (OR)
greater than 1 indicated that Blacks (or His-
panics) were more likely than Whites to receive
a particular disposition, whereas an OR less
than 1 indicated that Blacks (or Hispanics) were
less likely to receive a particular disposition.
Because individuals might have more than 1
drug-involved arrest in the analysis sample, we
clustered the standard errors at the individual
level. The models were estimated separately
for the pre- and post-Prop36 periods under the
assumption that race/ethnicity might be dif-
ferentially associated with dispositions under
the 2 sentencing regimes. Therefore, we also
calculated a difference of coefficients test to
examine whether the ORs for each minority
group changed significantly after Prop36 was
implemented.?® The differences of coefficients
test provides a straightforward assessment of
the interaction effects between race and time
period from the logistic regression models and
does not require the assumption of linearity. A
Pvalue of <.05 indicated a significant finding.
Models were estimated using Stata version
10.1.%

We started with a basic model that con-
trolled only for demographic characteristic
factors in the pre- and post-Prop36 periods.
This model included dichotomous variables for
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race/ethnicity, age, and the urbanicity of the
county where the arrest occurred. The age
indicator variables controlled for age profiles
that might differ by racial/ethnic groups.
Urbanicity of the county was included as a
potential confounder of racial/ethnic dispar-
ities in court dispositions for drug cases.
Urbanicity was based on the 2003 Office of
Management and Budget Urban/Rural Con-
tinuum Codes. Because of the small number of
arrests in nonmetropolitan areas, the nonmet-
ropolitan categories were collapsed into a sin-
gle category. The second model attempted to
reduce confounders of disparities related to the
seriousness of current charges by adding con-
trols for the number of felony drug, violent,
property, other offenses, and the number of
corresponding misdemeanor offenses by type.
Our third model attempted to further reduce
confounding because of criminal history by
adding the following covariates: number of
arrests (all priors and including the current
arrest); dichotomous indicators for any pre-
vious drug, violent, property, and other felony
arrests; and dichotomous indicator variables
for any prior conviction and any prior prison
sentence. Our fourth model added county-fixed
effects to control for time-invariant differences
across counties that were not observable.

RESULTS

Table 1 presents descriptive statistics first for
the dependent variables by race/ethnicity and
time period, and then for the independent
variables, including demographic characteris-
tics, current arrest characteristics, and criminal
history characteristics by race/ethnicity.

The mean proportions for whether an ar-
restee received a prison disposition showed
substantial differences between Blacks and
Whites in the pre-Prop36 period (0.088 Black
vs 0.045 White; P<.01). The mean propor-
tions receiving a prison disposition were lower
in the post-Prop36 period for both groups, but
Blacks were still about twice as likely to receive
a prison disposition (0.050 Black vs 0.024
White; P<.01). There was a smaller, but still
statistically significant, disparity in prison dis-
positions between Hispanics and Whites in the
pre-Prop36 period (0.053 Hispanic vs 0.045
White; P<.01), but the difference in the
post-Prop36 period was not significant at the
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5% level (0.022 Hispanic vs 0.024 White;
P=.06).

Dispositions for diversion to drug treatment
were significantly less common among Blacks
relative to Whites in the pre-Prop36 period
(0.040 Black vs 0.079 White; P<.01),and to a
lesser extent, in the post-Prop36 period (0.043
Black vs 0.064 White; P<.01). Diversion
among Hispanics was also significantly less
common than among Whites in the pre-Prop36
period (0.065 Hispanic vs 0.079 White;
P<.01) and post-Prop36 period (0.054 His-
panic vs 0.064 White; P<.01).

Although a larger number of independent
variables are shown in Table 1, we highlighted
only a few key differences here. The current
arrest characteristics showed that Blacks had
significantly more felony drug offenses on the
current arrest (0.72 Black vs 0.51 White;
P<.01), whereas Whites had significantly
more misdemeanor drug offenses (0.53 Black
vs 0.85 White; P<.01). Blacks also had
a higher prevalence of violent felony offenses
on the current arrest (0.03 Black vs 0.02
White; P<.01), but Whites had a higher
prevalence of property felony offenses (0.04
Black vs 0.06 White; P<.01). On average,
Blacks were arrested nearly twice as often
(12.1 Black vs 6.6 White; P<.01), were more
likely to have a previous violent felony offense
(0.54 Black vs 0.25 White; P<.01), were
more likely to have a previous conviction (0.82
Black vs 0.65 White; P<.01), and were more
likely to have a previous prison sentence
(0.30 Black vs 0.11 White; P<.01).

By contrast, Hispanics resembled Whites
more closely in terms of their current arrest
characteristics and their criminal histories. Al-
though the differences between Hispanics and
Whites were also statistically significant (likely
due in part to our large sample), those differ-
ences were generally smaller than those ob-
served when comparing Blacks and Whites.

The significant differences in current arrest
and criminal history characteristics across
race/ethnicity affirmed the need for a regres-
sion framework in analyzing racial/ethnic dis-
parities in court dispositions to prison and
diversion to drug treatment.

Models of Disparities in Prison
Table 2 presents the results from the logistic
regression models of Black—White and

Hispanic—White disparities in prison disposi-
tions. Model 1 confirmed that the odds of a
prison sentence among Blacks were more than
double those among Whites in the pre-
Prop36 period (OR=2.125; P<.01) even
after controlling for demographic characteristic
factors of age and urbanicity. The OR for
Blacks remained relatively unchanged in the
post-Prop36 period (OR=2.088; P<.01). In
model 2, which included current arrest char-
acteristics, the odds of a prison sentence among
Blacks remained significantly higher than
those among Whites in the pre-Prop36 period
(OR=1.763; P<.01) and in the post-Prop36
period (OR=1.573; P<.01). However, the
Black—White disparity in prison dispositions
was no longer significant in either period once
we included controls for criminal history
(model 3). To control for differences across
counties beyond urbanicity, which might in-
clude differences in the implementation of
Prop36, we added county-fixed effects in
model 4. Again, the model suggested no sig-
nificant disparities between Blacks and Whites.
For Blacks, the tests for differences in the ORs
between the pre- and post-Prop36 period did
not identify significant differences between
periods in any of the models.

Model 1 indicated that the odds of a prison
sentence among Hispanics were 219% higher
than among Whites in the pre-Prop36 period
(OR=1.210; P<.01). Disparities in prison
dispositions between Hispanics and Whites in
the pre-Prop 36 period did not decline as the
models added controls for current arrest (OR =
1.244; P<.01), criminal history characteristics
(OR=1.309; P<.01), and county-fixed effects
(OR=1.201; P<.01). By contrast, during the
post-Prop36 period, there were no significant
differences between Hispanics and Whites in
any of the models. The test for differences in
ORs between the pre- and post-Prop36 periods
demonstrated statistical significance for all
models, indicating a significant reduction in
disparities in prison occurred after the change
in sentencing.

Models of Disparities in Diversion to Drug
Treatment

Table 3 presents the results from the logistic
regression models of Black—White and His-
panic—White disparities in diversion disposi-
tions. Model 1 indicated that the odds of
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TABLE 1—Descriptive Statistics for Drug-Involved Male Arrests: California, 1995-2005

Variables White Black Hispanic
Dependent variables
Prison disposition
Pre-Proposition 36 0.045 0.088** 0.053**
Post-Proposition 36 0.024 0.050** 0.022°
Diversion disposition
Pre-Proposition 36 0.079 0.040** 0.065**
Post-Proposition 36 0.064 0.043** 0.054**
Independent variables
Age, y
18-<21 11.64 10.55%* 13.95%*
21-<25 16.58 14.97 22.40
25-<30 15.76 15.90 21.18
30-<35 15.90 16.02 15.66
35-<40 16.04 16.52 12.05
40-< 45 12.36 1333 8.21
45- <50 6.38 7.68 3.90
50- <55 287 3.24 1.56
55-< 60 1.38 1.10 0.61
60- <65 0.53 0.45 0.27
=65 0.55 0.24 0.21
Urbanicity of the county of the arrest
County in metropolitan area with > 1 million population 67.44 87.99** 72.54**
County in metropolitan area of 250 000-1 million population 20.05 10.03 21.64
County in metropolitan area of < 250 000 population 7.54 1.56 4.88
Nonmetropolitan county” 4,98 0.42 0.93
Current arrest characteristics
Drug felony count 0.51 0.72%* 0.47**
Drug misdemeanor count 0.85 0.53** 0.80**
Violent felony count 0.02 0.03** 0.03**
Violent misdemeanor count 0.01 0.01** 0.01
Property felony count 0.06 0.04** 0.04**
Property misdemeanor count 0.02 0.02** 0.02**
Other felony count 0.06 0.11** 0.06°
Other misdemeanor count 0.25 0.27** 0.31**
Criminal history
No. of arrests 6.58 12.11%* 5.65**
Prior drug felony arrest 0.46 0.69** 0.37**
Prior violent felony arrest 0.25 0.54** 0.26**
Prior property felony arrest 0.33 0.56** 0.26%*
Prior other felony arrest 0.24 0.41%* 0.20**
Prior conviction 0.65 0.82** 0.58**
Prior prison 0.11 0.30** 0.10**
Sample 70830 25612 76070

?Proportion approached statistical significance (P <.1).

®Urban location based on Office of Management and Budget Urban/Rural Continuum Codes with nonmetropolitan codes

collapsed into 1 category.

*P<.05; **P<.01 for t-test differences between Blacks (Hispanics) and Whites for dichotomous variables and XQ for

categorical variables.
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receiving diversion to drug treatment among
Blacks were 53% lower than among Whites
(OR=0.47; P<.01) in the pre-Prop36 period
and 32% lower in the post-Prop 36 period
(OR=0.68; P<.01). The inclusion of current
arrest characteristics variables did not shrink
the observed Black—White disparities in the
odds of diversion in either the pre-Prop36
period (OR=0.41; P<.01) or post-Prop36
period (OR=0.63; P<.01). However, the
observed Black—White disparity did decrease
when model 3 added controls for criminal
history characteristics in the pre- (OR=0.67;
P<.01), and to a lesser extent, in the post-
Prop36 periods (OR=0.74; P<.01). The ad-
dition of county-fixed effects in model 4 did
little to change the results further in the
pre-Prop36 (OR=0.68; P<.01) and post-
Prop36 periods (OR=0.73; P<.01). The ORs
were significantly different between time pe-
riods for the first 2 models, but the differences
were no longer statistically significant in
models 3 and 4.

In Table 3, the models for Hispanic—White
disparities show a significantly different likeli-
hood of receiving diversion to drug treatment
in the pre-Prop36 period. Disparities persisted
even in models that included controls for
current arrest, criminal history characteristics,
and county-fixed effects. The ORs of diversion
to drug treatment among Hispanics relative to
Whites ranged from 0.63 to 0.76 (all P<.01).
The observed disparities decreased somewhat
in the post-Prop36 period, with the ORs for
Hispanics ranging from 0.74 to 0.84, but
remaining statistically significant across all
models (P<.01). The tests for differences in
ORs showed significant reductions between
time periods for models 2, 3, and 4, indicating
that Hispanic—White disparities in diversions
to drug treatment decreased in the post-
Prop36 period, even after taking confounders
into account.

DISCUSSION

This study presented an analysis of prison
and diversion to drug treatment dispositions in
California criminal courts for drug-involved
offenders. We improved on previous studies
by following the same individuals from arrest
to final court disposition, controlling for de-
tailed current arrest and criminal history
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characteristics, and examining the influence of
a change in sentencing policy that mandated
diversion to drug treatment for nonviolent
drug offenders.

Using administrative records from the Cal-
ifornia Department of Justice on more than
170 000 drug-involved arrests between 1995
and 2005, we initially documented evidence of
significant racial/ethnic disparities in the un-
adjusted comparisons in the proportion of
prison and diversion to drug treatment dispo-
sitions for Blacks and Hispanics relative to
Whites. Blacks were significantly more likely to
receive a prison disposition and less likely to
receive a diversion to drug treatment disposi-
tion. Disparities were also present for His-
panics, albeit to a smaller extent. Significant
differences in current and previous criminal
involvement, however, demonstrated the need
for a regression framework to adjust for these
potential confounders.

The addition of covariates measuring cur-
rent arrest and criminal history characteristics
as well as county-fixed effects reduced Black—
White disparities in prison dispositions to
statistically insignificant levels. The passage of
Prop36, however, appeared to have little in-
fluence on changing Black—White disparities in
prison dispositions. In contrast, Hispanic—
White disparities in prison dispositions were
largely unaffected by the inclusion of these
controls in the pre-Prop36 period, perhaps
because those underlying characteristics were
more similar. This finding suggested that dif-
ferent factors might influence dispositions for
Hispanics. However, in the period after the
passage of Prop36, the Hispanic—White dis-
parities in prison dispositions were no longer
significantly different. These findings suggested
that the law had little impact on reducing
Black—White disparities in prison dispositions
in this sample, but did influence Hispanic—
White differences.

The disparities in diversions to drug treat-
ment dispositions did not change as materially
as disparities in prison after including control
variables. Both Blacks and Hispanics remained
significantly less likely to receive such a dispo-
sition. The findings generally suggested that the
passage of Prop36 might be associated with
a significant reduction in the disparities to drug
treatment among Hispanics, but did not elim-
inate them.
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Our goal was only to show that even a simple
analysis could help us understand the nature of
disparities and identify some individual and
environmental factors that were associated
with those differences. However, our results
also highlighted the complexity inherent in
analyzing the criminal court process. Although
current arrest characteristics and criminal his-
tories explained much of the Black—White
disparities in prison dispositions, they did not
do as good a job of explaining disparities in
diversions to drug treatment. A different set
of factors might account for the apparent
racial/ethnic disparity in drug treatment di-
versions for drug-involved offenders that go
beyond comparing current arrest and criminal
histories. For example, we did not control for
wealth or income, which could influence the
quality of legal representation, and conse-
quently, court dispositions. Likewise, the fac-
tors associated with disparities between Whites
and Blacks appeared to be different from those
associated with disparities between Whites
and Hispanics.

Although the data and analysis period
allowed us to provide some unique insights, the
analysis did have some additional limitations
typical in this literature and analytic frame-
work. As with any regression framework, we
were concerned about unobservable charac-
teristics that might be related to race/ethnicity
and confounded with the court outcomes. We
also acknowledged that even well-specified
logistic regression models could be poor pre-
dictors of rare events such as prison and
diversion, and our models were no exception.
Finally, although Prop36 was intended to be
implemented state-wide in July 2001, there
was likely variation in the timing and fidelity
across counties that might not have been
entirely captured by county-fixed effects.

Nevertheless, one of the most salient results
from this analysis was that Prop36 was asso-
ciated with some reductions in disparities for
minorities relative to Whites. This suggested
that more standardized sentencing regimes
could help reduce disparities and potentially
reverse the effects of previous drug laws that
disproportionately affected minorities. Scholars
noted that the War on Drugs and subsequent
prison growth fueled by a focus on arrests and
prosecutions for misdemeanor and felony drug
possession offenses had a disparate impact on

minorities. Our study suggested that policies
like Prop36, which standardized and refocused
sentencing toward treatment and away from
incarceration, might help reverse some share of
the criminal justice disparities, and conse-
quently, health disparities. B
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