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Humedales a la espera de reconocimiento:  

qué son y por qué es importante protegerlos 

 

Wetlands a waiting for recognition: 

what are they and why it is important to protect them 

Jezabel Primost1 

 

Desde hace algunos años los humedales han empezado a cobrar relevancia y 

atención en distintos sectores de la sociedad, de la mano con la creciente preocupación, 

sobre todo por parte de movimientos u organizaciones ambientalistas, del sector científico 

y académico, ante las amenazas, el deterioro y la pérdida de estos ecosistemas a nivel 

mundial y regional. Ahora bien… ¿qué son los humedales, por qué son tan importantes y 

por qué protegerlos? 

¿Qué son los humedales? 

Para empezar a entender qué son los ecosistemas de humedales, tenemos un punto 

de partida difícil: No existe una definición precisa y única, dada su gran variedad en cuanto 

a sus características, distribución geográfica y funciones. Sin embargo, el término humedal 

hace referencia a ecosistemas que permanecen en condiciones de inundación de forma 

permanente o semipermanente, siendo característicos los suelos hídricos o con rasgos de 

hidromorfismo, con predominio de procesos anaeróbicos (es decir, carentes de oxígeno). Y 

si bien pueden ser muy distintos en sus características, todos los humedales tienen en 

común una característica fundamental: el agua es el componente esencial que les da vida y 

tiene un papel fundamental en la determinación y organización de su estructura y de sus 

funciones ecológicas. Estos ecosistemas presentan una alta biodiversidad y redes 

alimentarias únicas, donde habitan especies tanto vegetales como animales, hongos, 

microorganismos, con características particulares, que presentan adaptaciones a las 

condiciones de inundación o de alternancia de períodos de anegamiento y sequía, y, dadas 

estas condiciones, se diferencian de los ecosistemas propiamente acuáticos o terrestres. 

Existen distintos tipos de humedales y clasificaciones según la geomorfología (es 

decir, la forma de la superficie terrestre), el origen del agua que los sustenta y el tipo de 
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vegetación asociada. En Argentina, dada la gran extensión del territorio y su variación 

latitudinal y altitudinal existe una gran diversidad y riqueza de humedales, que podemos 

encontrar asociados a la Cuenca del Plata, a la región del Chaco, a la región Pampeana, a la 

Patagonia, a la Puna y a la Zona Costera Patagónica. A grandes rasgos, se reconocen cinco 

tipos de humedales principales: marinos (humedales costeros, lagunas costeras, arrecifes 

de coral); estuarinos (deltas, marismas de marea y manglares); lacustres (humedales 

asociados con lagos); ribereños (humedales adyacentes a ríos y arroyos) y palustres (es 

decir, “pantanosos” como marismas, pantanos y ciénagas), aunque existen clasificaciones 

más específicas, como la que establece la “Convención Ramsar sobre Humedales” en la que 

se distinguen 42 tipos de humedales, incluyendo humedales artificiales como estanques, 

embalses, canales. Esta Convención, ratificada por Argentina en 1992, es un tratado 

internacional con 171 estados parte, y tiene como misión la conservación y el uso racional 

de los humedales. Un aspecto importante es que presenta una lista de sitios de humedales 

denominados “sitios Ramsar”, en los cuales se llevan adelante acciones para su 

conservación y/o uso racional. En la actualidad existen más de 2300 sitios Ramsar 

declarados en todo el mundo, de los cuales 23 pertenecen a Argentina y abarcan casi el 2 % 

de todo el territorio nacional. Sin embargo, este porcentaje representa solo una fracción 

del área total de humedales que tiene Argentina, que incluye lagunas altoandinas, mallines, 

turberas, pastizales inundables, bosques fluviales, esteros, bañados y marismas, que cubren 

aproximadamente el 23 % de la superficie del territorio nacional.  

Sus funciones 

¿Por qué protegerlos? Los humedales presentan funciones ecológicas y ambientales 

que se traducen en bienes y servicios ecosistémicos. Albergan y son refugios de una gran 

diversidad de especies, almacenan, absorben y purifican el agua. Cumplen un rol 

importantísimo en el control de inundaciones ya que reducen la velocidad de circulación de 

las aguas en época de crecida y actúan como barreras ante los efectos de las tormentas, la 

erosión costera, y hasta los tsunamis, por lo que son considerados grandes amortiguadores 

de excedentes hídricos. Constituyen una de las principales fuentes de abastecimiento de 

agua dulce, contribuyendo con la recarga y descarga de acuíferos. Tienen un papel 

fundamental en los ciclos biogeoquímicos (es decir, en el movimiento de elementos 

esenciales entre los organismos vivos y las distintas esferas ambientales) reteniendo 

nutrientes y sedimentos, y también son importantes sumideros de carbono, por lo que 

representan ecosistemas muy valiosos en relación al cambio climático.   

Pero, además, son necesarios para la vida de los seres humanos y de todo el planeta 

porque constituyen una fuente esencial de alimento, materia prima, recursos genéticos 

para medicinas, madera y otros materiales de construcción. A ellos se asocian actividades 

como la pesca, el pastoreo, la actividad forestal, la recreación, la investigación, los recursos 
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energéticos como turba y materia vegetal. También poseen atributos especiales como parte 

del patrimonio cultural de la humanidad. Aportan información arqueológica, son espacios 

importantes de tradiciones sociales, económicas y culturales. Todos estos “servicios” a 

partir de los cuales las sociedades y las comunidades biológicas se benefician, se pueden 

sintetizar en 5 clases: de aprovisionamiento, de regulación, de hábitat, de apoyo o sostén, 

y culturales. Más de mil millones de personas dependen de ellos para su sustento y se 

estima que el 40 % de las especies de la tierra viven y se reproducen en humedales. 

Bajo amenaza 

Sin embargo, y a pesar de su importancia vital y sus múltiples beneficios para la 

sociedad y el planeta, estos ecosistemas enfrentan constantes amenazas que conducen a 

su pérdida y degradación. Tal es así que en el último siglo se ha perdido entre el 30 y 70 % 

de los humedales según la región del mundo, no teniendo hasta el momento datos precisos 

para Sudamérica, lo que no significa que escape a estas tendencias. Según el Índice de 

Extensión de los Humedales, entre 1970 y 2008 la extensión de estos ecosistemas se redujo 

40 % a escala mundial. 

Son muchos los factores que están conduciendo a la pérdida de la estructura y la 

dinámica natural de los humedales, tanto a nivel mundial como en nuestra región. Entre 

ellos, los relacionados al desarrollo urbano y rural a través de los cambios en el uso del suelo 

y los cambios en la hidrogeomorfología, es decir, los cambios en la dinámica de la circulación 

del agua y su interacción según la forma y estructura del terreno, la desviación de agua 

mediante represas, diques y canalizaciones, el desarrollo de infraestructuras viales y 

centros urbanos particularmente en valles fluviales y zonas costeras, el dragado y rellenado 

necesarios para tales fines. También actividades de deforestación, explotación intensiva por 

actividades agrícola-ganaderas, pesca indiscriminada, entre otras actividades antrópicas, 

que, además de modificar y degradar estos ecosistemas, en muchos casos traen aparejado 

un impacto asociado a la contaminación.  

En este sentido, la contaminación del agua por vertidos residuales tanto de la 

urbanización como de actividades productivas, el uso de fertilizantes, plaguicidas y 

fármacos, son algunas de las principales amenazas a estos ecosistemas. Se estima que más 

del 80% de las aguas residuales mundiales se vierten en áreas asociadas a humedales sin 

tratamiento adecuado, y Argentina no es la excepción. La calidad del agua está empeorando 

cada vez más y casi todas las fuentes de agua dulce del planeta ya están afectadas en cierta 

medida.  

Sumados a estos factores, el cambio climático afecta de manera directa la integridad 

de estos ecosistemas, amenazándolos cada vez con mayor potencialidad.  
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Una práctica muy actual que amenaza a sobremanera a ciertos humedales, y que 

está relacionada con la ocupación de territorios de humedales para otros usos, son los 

incendios o las “quemas”. En muchos casos se realiza como herramienta para el manejo de 

pastizales sobre todo para uso ganadero, también como un medio para regular el desarrollo 

de plagas, o con el fin de cambiar la estructura de la cobertura vegetal para posteriores usos 

del suelo, y, sea cual fuera la causa, provocan innumerables alteraciones con distintos 

niveles de complejidad e impactos. 

Consecuencias de su pérdida 

La pérdida de humedales tiene un sinfín de consecuencias directas e indirectas. Sin 

humedales el acceso al agua potable es cada vez más difícil y costoso ya que se afectan 

procesos de autodepuración; las inundaciones son cada vez más severas, se hace menos 

eficiente el almacenamiento de carbono frente al cambio climático, se afectan los medios 

de vida tradicionales relacionados a estos ecosistemas. Al mismo tiempo la disminución y 

pérdida de hábitat y fuentes de alimentos impide el desarrollo de especies, las cuales en 

algunos casos se extinguen o disminuyen considerablemente como los arrecifes de coral y 

anfibios, tal como indica el índice de planeta vivo. Esta pérdida de biodiversidad supone un 

desequilibrio ecológico, que compromete y perjudica los bienes y servicios que ofrecen para 

la sociedad de manera natural.  

Un caso muy emblemático que evidencia las consecuencias por las pérdidas de 

humedales, lo constituye el Delta del Río Mississippi, donde desde 1780, se han drenado y 

destruido más de 5 mil Km2 de humedales que funcionaban como sumidero hidrológico, lo 

que fue desencadenando innumerables desequilibrios en distintas escalas, con una 

degradación importante en la calidad del agua y una importante fragmentación, con costos 

altísimos de restauración.  

El crecimiento compulsivo de los barrios privados y otros emprendimientos 

emplazados sobre estos ecosistemas, genera cambios drásticos sobre su estructura y 

funciones, aumentando la impermeabilización del suelo, es decir, la interrupción del paso 

natural del agua hacia las capas subsuperficiales, provocando desconexión del agua 

superficial con el agua subterránea y al mismo tiempo disminuyendo la conectividad del 

agua con la vegetación al estar perturbado su flujo natural. Esto provoca graves 

consecuencias en la integridad de estos ecosistemas y efectos indirectos como una mayor 

intensidad y frecuencia de inundaciones, como ocurre en la Cuenca del Río Luján, en la 

provincia de Buenos Aires, donde el avance de desarrollos urbanísticos en zonas de 

humedales, ha modificado las direcciones de flujos de agua, lo que supone una mayor 

vulnerabilidad a las inundaciones en las zonas circundantes. 

 

https://cdnsciencepub.com/doi/full/10.1139/anc-2017-0001#ref101
http://sedici.unlp.edu.ar/bitstream/handle/10915/25707/Efectos+del+urbanismo+privado+en+humedales.pdf?sequence=1
http://sedici.unlp.edu.ar/bitstream/handle/10915/25707/Efectos+del+urbanismo+privado+en+humedales.pdf?sequence=1
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Reconocer su importancia 

Actualmente, en países industrializados que presentan enormes pérdidas de 

humedales como Holanda, China, Corea del Sur, se están realizando esfuerzos e inversiones 

incalculables por conservarlos o restaurarlos, aunque en algunos casos la pérdida es 

irreversible. Las consecuencias están a la vista a nivel mundial, estamos en un momento 

clave como sociedad, para dar pasos firmes en relación a su reconocimiento y protección. 

Es imperiosa la necesidad de contar con una ley a nivel nacional que los proteja y en este 

marco poder generar un inventario de Humedales y otras herramientas de conocimiento y 

de información, con el fin de caracterizar, conocer y darles la importancia que merecen. El 

desarrollo y las actividades humanas que generamos como antroposfera, implica 

interactuar con el resto de las esferas ambientales (la geosfera, la biosfera, la hidrosfera y 

la atmosfera), pero de ninguna manera debe suponer la destrucción, la degradación, ni la 

pérdida de los equilibrios que suceden entre y cada una de ellas, en particular, en los 

ecosistemas de humedales.  

No se trata de restringir en absoluto todos los usos o beneficios que podamos 

obtener de estos ecosistemas, sino de generar procesos o métodos de ordenamiento 

territorial donde los derechos de la propiedad no estén por sobre estos bienes comunes, y 

promover aquellas actividades que se adapten mejor a las características particulares de los 

humedales, teniendo en cuenta y priorizando su susceptibilidad, su complejidad, su 

dinámica y su diversidad, y para esto, como primer paso es preciso reconocerlos. 
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	It should be added, however, that the aforementioned constitutional jurisdiction exercised by the STF evidences its twofold stance, due to the excess of pending cases, which suggests a certain institutional paradox: the STF that innovated by using as ...
	However, returning to the Colombian constitutional system, even the express provision of its protection mechanisms and implementation of fundamental rights in the Colombian Constitution of 1991 proved to be insufficient, given the historical context o...
	In response to this tragic factual reality, which demanded a new resolutive dynamic, and in the search to find legal mechanisms to guarantee fundamental rights, the Colombian Constitutional Court exercised an interesting judicial experimentalism in id...
	In this context, the CCC has adopted an innovative strategy of self-empowerment to verify and declare the so-called Unconstitutional State of Affair. This mechanism had already been used at least twelve times, related to six types of situations, the f...
	From then on, as Rodríguez Garavito and Rodríguez Franco (2015) point out, Colombia, in a paradoxical turn in the comparative history of law, has gone from one of the countries with the most serious violations of human rights to a born exporter of con...
	However, as much of the Colombian constitutional doctrine emphasizes, the CCC is not the only nor was it the first Constitutional Court to make judicial decisions of a structural nature based on demands of public interest. Noting the influence of Amer...
	In fact, Rodríguez Garavito and Rodríguez Franco (2015) point out that the institutional behavior of the CCC in declaring that a set of situations violates the Constitution and, consequently, undermines constitutional supremacy, is part of the interna...
	Under these circumstances, the figure of the Unconstitutional State of Affair can be defined as a legal mechanism or technique created by the Colombian Constitutional Court, which declares that a certain factual reality is in contradiction with the Co...
	With its declaration, the CCC is empowered to accumulate several guardianship actions related to the violation of constitutionally guaranteed rights, seeking the structuring resolution of the cases in a single trial, from the formulation of general or...
	Thus, despite the fact that it is a controversial mechanism, it has as a relevant legal innovation, considering the following elements favorable to its adoption: a) the establishment of precise conditions for compliance with the decision; b) the requi...
	3.1 Effects and Impacts of Judgment T-025
	A retrospective analysis of the CCC´s jurisdiction regarding forced displacement points to the progressive expansion of its scope and its object of action, in a notable change in its institutional behavior, suggesting the occurrence of a sensitive jur...
	While in the first trial on the subject, the effects of the decision were directed at the specific public officials and institutions, whose focus of possible solutions was directed at the individual rights violations of the plaintiffs. In the judgment...
	In fact, according to the authors, in the last decision on forced displacement before Judgment T-025, of 2004 – T-602, of 2003 – the CCC began to establish the State's duty to promote affirmative action and to give special attention to the PIDs, from ...
	However, it was undoubtedly from Judgment T-025 that there was an innovative and systematic exercise of jurisdiction in this matter. In that decision, the CCC accumulated 108 constitutional actions denouncing alleged violations of the rights of 1,150 ...
	Consequently, the CCC, through an analysis of its own jurisprudence on forced displacement, presented, in the vein of Judgment T-025, the following diagnosis about the causes of the institutional blockade that caused the social vulnerability of the pe...
	Based on these elements, the Colombian Court declared the so-called Unconstitutional State of Affair, through which various institutions and public agents were sued at the national and local levels, and for the first time it was established that displ...
	As emphasized by Rodríguez Garavito and Rodríguez Franco (2015), the ECI statement had a double meaning: it stated that displaced people were in a precarious situation as a consequence of a structural problem derived from the repeated institutional om...
	Thus, there remains a consensus in Colombian constitutional doctrine that the initiative to maintain the jurisdiction to supervise the execution of its decisions constituted a true jurisprudential turn point for the CCC. Unlike the usual institutional...
	As such, the CCC began to exercise an interesting judicial experiment by supervising the implementation of its decisions by adopting the following monitoring mechanisms: a) public hearings; b) thematic, regional, and informal sessions, c) Sala Especia...
	After a year of the delivery of Judgment T-025, the CCC requested reporting to state institutions, PIDs organizations and international organizations defending human rights, such as the United Nations High Commissioner for Refugees - UNHCR. Based on t...
	In fact, in view of the satisfactory results observed from the development of the aforementioned monitoring mechanism, the CCC began to incorporate it into its institutional dynamics, and until April 2014, twenty public hearings were opened to the pub...
	The so-called regional and informal technical sessions, instituted in 2010, although similar to public hearings, differ from these because they are carried out not in the Court's premises, but in towns and cities within the country, that is, in loco. ...
	3.2 Effects and impacts of the Raposa Serra do Sol case
	For the purpose of analysis, the typology of effects of judicial decisions developed by Rodríguez Garavito (2011) will be used, which conceives an analytical framework for observing the effects of judicial decisions, divided into four planes: a) direc...
	Table 1. Types of effects of judicial decisions
	Direct                                                               Indirect
	Source: Rodríguez Garavito (2011, p. 1679).
	Initially, a synthetic understanding of the data indicates that the analysis of the horizontal axis can be considered the effects of judicial decisions through the direct-indirect dichotomy. Thus, according to the author, while the direct effects woul...
	Material
	Symbolic
	On the other hand, on the vertical axis of the symbolic-material dichotomy, one can deduce that material effects refer to tangible changes in the conduct of groups or individuals. While symbolic effects relate to changes in collective ideas, perceptio...
	The central argument presented from this typology is that for an analytical study on the effectiveness and impact of court decisions beyond the courtroom it is necessary to approach the four types of effects resulting from the cross-classification: di...
	In this way, Rodríguez Garavito and Rodríguez Franco (2015), after ten years of the delivery of Judgment T-025, 2004, analyzed, among others, the three main orders issued by CCC, which are: 1) to the Government, the formulation of a plan of action to ...
	Based on interviews with the main social and institutional actors involved, coverage and repercussion of the case in the media, observation-participant in meetings and hearings promoted by the Colombian Court and examination of vast documentation prod...
	Table 2. Effects of the judicial decision - Judgment T-025
	Source: Rodríguez Garavito & Rodríguez Franco (2015, p. 43).
	On the other hand, from the analysis of the Raposa Serra do Sol case, using the same typology, it was possible to observe only two effects resulting from the respective judicial decision: the unblocking and the restructuring of the framework, as shown...
	Table 3. Effects of the judicial decision - PET n  3.388/RR
	Source: Rodríguez Garavito (2011, p. 1683, modified).
	The institutional unblocking effect is conceived as arising from the Court's performance in situations of structural stagnation of the state's functioning, in which, given institutional inertia and lack of coordination of the relevant institutional ac...
	This circumstance would justify judicial intervention in structural matters of public policy, as well as reinforce the Court's role as the most appropriate body for promoting institutional unblocking and the consequent protection of rights (Rodríguez ...
	In this sense, according to the researchers, the aforementioned material-direct effect of Judgment T-025 materialized through the order issued by the CCC for the government to elaborate an adequate public policy for the protection and promotion of the...
	When compared with the Brazilian case in question, it should be noted that the unlocking effect could be located, due to the long history of the administrative procedure for demarcation of the Raposa Serra do Sol Indigenous Land, synthesized in the Re...
	In this context, the institutional inertia of the Executive, Legislative and Judicial Branches, due to the unjustified delay of 32 years (1977-2009) in the resolution of the administrative procedure for the demarcation of the indigenous territory, lac...
	In fact, through a synthetic mapping of the institutional activity of the agents involved, one could observe the absence of the other effects listed by Rodríguez Garavito and Rodríguez Franco (2015), such as participatory, public policy and socioecono...
	First, the participatory effect was conceived as the result of the court's institutional efforts to foster and/or create institutional coordination mechanisms aimed at promoting the rationalization of public policy through coordinated action among rel...
	As such, the CCC fostered institutional dialogue between public agencies and civil society organizations through public hearings; of the institution of the process of monitoring its own decisions, through the promotion of a dialogical judicial activis...
	When analyzing the Brazilian reality, it is observed that, despite the judgment of PET No. 3.388/RR, it intends to explain basic guidelines for the establishment of demarcations of indigenous lands in Brazil, the exercise of indigenous usufruct and th...
	Still with regard to the participatory or deliberative effect, it is observed that the participation of indigenous communities in the deliberations that affected their interests and rights has been disregarded or considered by the STF as of a purely o...
	Concerning the so-called socioeconomic or social effect, data compiled by the Comisión de Seguimiento (follow-up commission) based on opinion polls showed a low improvement in socioeconomic indicators, a fact that reveals relevant social change in an ...
	Therefore, despite the analytical and methodological difficulties of measuring this effect in the material scope, which require the necessary comparison between the material reality of the population in question before and after the judicial decision,...
	In this context, taking up the analysis of the Brazilian reality, it is observed that the indigenous population, the target social segment of the aforementioned judicial decision on SERs from the Raposa Serra do Sol trial, continues, even after the re...
	According to the United Nations (UN) report entitled State of the World's Indigenous Peoples (2010), produced by the Secretariat of the Permanent Forum on Indigenous Issues of the United Nations, some 750,000 indigenous peoples live in extreme poverty...
	In addition to the worsening socioeconomic situation of indigenous people in various aspects, between 1985 and 2015, 947 Indians were murdered in Brazil, half of them concentrated in the state of Mato Grosso do Sul (CIMI, 2012).
	Finally, there is the effect of public policy, conceived as the impact of a judicial decision on the design, implementation and monitoring of the action plan of a given public policy, resulting from the adoption of a position by the Court in order to ...
	Regarding this, Judgment T-025 represented a notable change in the design of the national public policy for the PIDs, as well as in the establishment of mechanisms for their implementation, financing and supervision.
	Only one year after the judicial decision, the Colombian government approved the National Plan for the Integral Care of the Population Displaced by Violence (PNAIPD), modifying the public policy in force until then. Indeed, it was found that the publi...
	On the other hand, as far as the Raposa Serra do Sol case is concerned, it is observed that despite the decision on the scene, it was based on the practice of judicial control of public policies as a way to make feasible the realization of social righ...
	Continuing the analysis of the impact of the judicial decision in question, a search was made of the historical series of the quantity of the indigenous lands declared and homologated in the country. Official statistical data updated from 1985 to Apr...
	It was also observed that, in relation to the extent of indigenous lands, there was a marked decrease in the extent of demarcated indigenous lands in both modalities - declared and approved - especially during the time lapse between 2006, the initial...
	Thus, it seems reasonable to revisit some of the research questions previously formulated: 1) Did the judgment of a certain strategic demand by the Federal Supreme Court - Raposa Serra do Sol case - make it possible to produce taxable effects and sig...
	From a critical analysis of the data collected, it is pointed out that the STF was not able to implement a relevant social change and ensure the full protection of the economic, social and cultural rights of the indigenous population, specifically in...
	4. Process-tracing: a possible explanation for causal mechanisms
	Following the previous stages of reconstruction of the narrative of the Raposa Serra do Sol case in a comparative perspective, the present section will use the process-tracing technique, in explaining outcomes in process-tracing mode, with the purpose...
	In addition to the reflections already presented and understanding the theoretical and methodological scope used to approximate the object of the research, the following mechanism and the respective causal hypotheses are indicated as possible explanat...
	Table 4. Mechanism and Causal Hypotheses - Raposa Serra do Sol case
	Source: Costa Júnior, 2007, p. 111, modified.
	This mechanism can be summarized in the diagram below:
	Therefore, it is possible to consider that the non-implementation of institutional mechanisms that allow the articulated decision-making among the Constitutional Branches, as well as the lack of monitoring mechanisms and indicators to assess the impac...
	In fact, it is pointed out that among the multiple intervening causal processes (ß) that operate in the connection between the respective variables now listed, those that seem best to fit and have a higher theoretical adherence are: 1) the abstraction...
	Thus, from the above considerations, it seems plausible to understand that in the Raposa Serra do Sol case, the STF acted more as a referee of political conflicts in a conflictive scenario of redesign of the federative pact than as an active defender ...
	Its positioning is based on the institutional behavior of the STF in conceiving that “strategic interests” and “environmental protection”, also protected by the Constitution, may exclude or limit, under certain conditions, the prior consultation proce...
	Regarding the second intervening causal process suggested, that is, the lack of dialogical-institutional interaction between the Constitutional Branches, it is observed that although it involves a range of institutional actors in the attempt to conso...
	Table 5 below presents a summary of the analysis of the design and institutional behavior of the Constitutional Court of Colombia and the Federal Supreme Court, at the time of Judgment T-025 and PET No. 3,388 / RR, respectively.
	Table 5. Comparative synthesis of design and institutional behavior of the CCC and of the STF Sentence T-025 and PET No. 3.388 / RR
	In fact, it is understood that Constitutional Courts that propose the institutional role of guaranteeing and protecting SERs need to promote a redesign in their design and a change in their institutional behavior in order to:
	1) adopt the understanding that cases that deal with this kind of law, given the recognition of the complexity of the demand, should be considered as structural cases;
	2) In order to achieve a greater impact in its decisions, the Court must retain jurisdiction and establish outcome indicators to measure the effective enjoyment of the rights sought, since judicial monitoring, together with the social control exercise...
	Conclusions
	In the theory of fundamental rights and constitutional theory, the Judiciary no doubt presents itself as a prominent actor in the defense and guarantee of fundamental rights. However, in complex and pluralistic societies, it's not possible to statical...
	On the other hand, there remains in a parcel of the Brazilian constitutional doctrine a blindness as regards to the problems of implementation of judicial decisions in public law disputes over socio-economic rights (SERs), presisting in what is an exh...
	These academic positions presuppose a rigid attribution of constitutional functions, conceiving the Judiciary as an intervening agent in the competences of other Constitutional Branches, as well as rejecting, a priori, the adoption of deliberative ins...
	The continuity of this understanding may lead to an undesirable side effect: the manifest incapacity of the Federal Supreme Court to respond to social demands by the DESC, generating what in Political Science is classified as "ungovernability of overl...
	In this sense, like Carvalho (2004), it is suggested the constitution of a new institutional architecture that has as a background the redimensioning of the Brazilian institutional design, assuming no more the centrality of theoretical-practical deba...
	Particularly, based on the analysis of the Raposa Serra do Sol case, one can conclude from the lack of relevant impact of the Brazilian Supreme Court's behavior on the behavior of other institutional political actors, as well as on the effectiveness o...
	Such a statement, although evidencing that the STF should be considered only as an actor within a complex institutional arrangement, and not as the "epicenter of producing effects that guarantee the effectiveness of the DESC", as some Brazilian consti...
	Indeed, it is considered that the role of relevance attributed to the Brazilian Court would be further enriched if there were practices of institutional dialogue that promoted an intense interaction between the Powers, other institutional agents and t...
	In the current court of Brazilian constitutionalism, where the construction of a contemporary perspective is sought in alignment with practices developed in Constitutional Courts of global relevance, it does not seem salutary to have as a parameter a ...
	In this context, it is possible to observe the existence of a parallel between the importance of dialogue at the institutional level and the importance of interaction between the Law and other social sciences in order to shed light on the incipient di...
	Therefore, it is necessary to discuss a new arrangement in the institutional relations between the Powers and a greater participation of Civil Society in the political-decision-making process, as well as the consideration that incremental changes in s...
	However, it should not be forgotten that, regardless of origin, the incorporation of new ideas and legal mechanisms requires preliminary social and institutional support to ensure their operability and effectiveness (Vieira and Bezerra, 2015).
	In the same sense, warn Gargarella and Curtis (2009, 24): Regardless of their place of origin, some grafts tend to be harmless and others do not, depending on the kinship ties (the "genetic links") between the grafted material - the grafted institutio...
	The observation of the mandatory and monological perspective of the STF, in direct contrast with the institutional behavior of the CCC, reveals a deep estrangement from crucial points for a "constitutional learning", namely:
	a) the necessary establishment of requirements for the declaration of the Unconstitutional State of Affair;
	b) the construction of structuring sentences that allow the Judiciary to play the role of "mediator" between the Constitutional Powers and Civil Society in promoting the effectiveness of socio-economic rights;
	(c) the exercise of a supervisory jurisdiction which enables monitoring of its own decisions and
	d) compliance with the jurisprudence of the Inter-American Court of Human Rights on SERs.
	In spite of recognizing the limits and political-institutional challenges of the proper incorporation of the judicial initiative to effect fundamental rights based on the recognition of the Unconstitutional State of Affair by the STF, in view of the c...
	On the contrary, it hopes to stimulate the elaboration of new empirical researches, especially through the adoption of the study. This research is not intended to generalize to other cases of collective judicial litigation, especially when supported b...
	It should be stressed that explanations for causal mechanisms presented here do not encompass all the complexity of the phenomenon, since in addition to several other mechanisms acting together, a given mechanism may have a higher density in one case ...
	Careful not to reproduce the gap between judicial practice and social demands, the study aims to pave the way for a greater vocalization of indigenous peoples and other vulnerable peoples in the Brazilian political agenda, based on the demand for the ...
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