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The ongoing War on Terror and the rise of nonstate actors in armed
conflicts around the world have led both critics and proponents of inter-
national law to argue the Geneva Conventions currently governing war-
fare are no longer relevant. Yet what are the prospects for a new Geneva
Convention to take hold in the international community? In order to
begin to address this issue, I examine the factors influencing the deci-
sion of states to commit to the existing laws of war. Using an event his-
tory analysis of the ratification of the 1949 Geneva Conventions and
1977 Additional Protocols I and II, I find formative events involving past
experience with war, as well as several other domestic and external fac-
tors, shape the incentives to commit to international law. In particular,
far from pushing war-torn states to join international agreements in the
hopes of mitigating the costs of armed conflict, the legacy of war makes
states less willing to be constrained by international humanitarian law.
The findings have implications for the role of formative events on incen-
tives for international cooperation and foreshadow that the path toward
widespread acceptance of any new Geneva Convention, should one ever
be negotiated, would likely be formidable.

‘‘[T]he war against terrorism is a new kind of war...this new paradigm renders
obsolete Geneva’s strict limitations…and renders quaint some of its provisions’’
(Gonzales 2002:2).

In the aftermath of the September 11, 2001, attacks and the ongoing War on
Terror, many officials and commentators have asserted that the current laws of
war,2 rooted in the 1949 Geneva Conventions, no longer apply (Rabkin 2003).
This has been reflected in official US policies of refusing to grant formal pris-
oner of war status to terrorist suspects, the indefinite detention of detainees, and
the use of ‘‘enhanced’’ interrogation techniques. Furthermore, scholars suggest
that the overall substance of counterterrorism policies between the Obama and
Bush administrations reflect more continuities than differences, including the
relative commitment to international law (Desch 2010). In response, defenders
of the existing regime argue that despite challenges created by terrorist adversar-
ies and irregular warfare, the general principles of the prevailing laws of war still
hold and should be adapted to changing circumstances (Greenwood 2002).
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Bolstering this view are numerous human rights groups calling for the United
States and other countries to uphold their legal obligations irrespective of the
nature of the enemy (Human Rights Watch 2008).

Taking a middle ground is a growing chorus of scholars pointing to deficiencies
in both the practices of states as well as the current body of international law. Con-
sequently, there are numerous calls for a new treaty to replace, or at least update,
the current international regime (Wippman 2005; Carpenter 2008). Even the Inter-
national Committee for the Red Cross (ICRC), one of the main drivers behind the
original Geneva Conventions, recognizes the current regime does not adequately
address recent developments in armed conflict (Lavoyer 2004). Although con-
cerned future negotiations could potentially roll back existing protections, the
ICRC has quietly developed a Project for the Reaffirmation and Development of
International Humanitarian Law to interpret obligations under the existing laws of
war, as well as identify issues possibly necessitating new agreements.3

Lost in much of the discussion by all sides, however, is the feasibility of gener-
ating widespread support for any future treaty. The new ways of war pose formi-
dable challenges to negotiators, ranging from what kinds of rights to afford
terrorist suspects to the legality of political assassinations (Thomas 2000). Past
experience shows the difficulties of reaching agreement on rules related to
armed conflict, such as the rancorous negotiations leading to the creation of the
International Criminal Court (ICC) (Goodliffe and Hawkins 2009). While much
research in international relations points to the promise but also challenges of
multilateral cooperation, obstacles are likely to be particularly daunting for ques-
tions of war where a state’s very survival may be at stake. The evolution of inter-
national law is rife with treaties that opened for ratification only to be met with
the refusal of several states to eventually commit.4 Even if an updated Geneva
Convention could be negotiated, what are the prospects that many states would
actually ratify to the agreement?

Existing research provides little insight into why states decide to commit to inter-
national humanitarian law compared to other areas, such as political economy,
human rights, or the environment (Simmons 2000; Hafner-Burton and Tsutsui
2005; von Stein 2008).5 This perhaps reflects an implicit acknowledgement of
Clausewitz’s general skepticism of the laws of war, which he characterized as ‘‘cer-
tain self-imposed, imperceptible limitations hardly worth mentioning’’ (1984:75).
Realist scholars echo similar sentiments and are equally pessimistic regarding the
ability of international agreements to influence the preferences or behavior of
states, especially in matters of national security (Mearsheimer, 1994–1995). Recent
empirical work shows some support for this view, finding international law exerts
little restraint on the treatment of civilians during war (Valentino, Huth, and
Croco 2006). Yet the outlook for international law is not necessarily so bleak.
Other studies point to some of the ways in which international treaties act in more
subtle ways to condition the expectations of belligerents regarding retaliation by
their adversaries, which ultimately influences their conduct (Morrow 2007).

This paper seeks to contribute to this debate by examining the prior step of
why states commit to international humanitarian law.6 In order to gain a better
understanding of the promise for any future laws of war, I examine state support

3 See http://www.icrc.org/web/eng/siteeng0.nsf/html/5TALFN.
4 For example, negotiations over the United Nations Convention on the Law of the Sea (UNCLOS) dragged

on for nearly a decade, and key maritime powers, such as the United States, still remain outside the Convention.
5 Exceptions include (Neumayer 2009; Goodliffe, Hawkins, Horne, and Nielson 2010; Simmons and Danner

2010), though they focus on the more recent ICC rather than the Geneva treaties forming the foundations of the
modern laws of war.

6 By commitment, I mean the decision to ratify a given international agreement. This differs from the subse-
quent stage of actually complying with the terms of the treaty, though in practice the two stages are often closely
connected (Simmons 2000).

152 Regulating Conflict



for the existing international humanitarian law regime, which is based around
the 1949 Geneva Conventions and the 1977 Additional Protocols I and II (API
and APII). Under what conditions are states most likely to ratify the laws of war?
Furthermore, why do some states commit sooner than others?

I argue states are deeply shaped by their past experiences when weighing
whether to commit to the laws of war. Much research assumes past formative
events can reorient affected states toward desiring greater international
cooperation. In contrast, I propose that in the case of the laws of war, historical
legacies have a fundamental dampening effect on international commitment.
Using an event history analysis of ratification of the Geneva Conventions and
each Additional Protocol, I find that states emerging from past experiences with
warfare are more reluctant to ratify, irrespective of the outcome of these earlier
conflicts. Far from encouraging former belligerents to foster new legal con-
straints to mitigate the horrors of war, a history of armed conflict appears to gen-
erate a desire for states to maintain their room for maneuver in future conflicts.
In addition to past experiences, other factors commonly cited in the literature
on commitment to international law, which tend to focus more on a state’s cur-
rent or prospective context and incentives, also play some role in the decision to
ratify the laws of war. Nevertheless, the implications of wartime legacies in partic-
ular provide a poor prognosis for any future treaty. Should a new Geneva Con-
vention governing terrorism, or other forms of irregular warfare, eventually be
agreed upon, those states most likely to fall under its mandate would probably
be the most reluctant to ratify.

The paper proceeds as follows. First, I provide a brief background to the Gen-
eva regime concerning the laws of war. Second, I outline the main theoretical
arguments for the impact of historical legacies of conflict on commitment to the
laws of war. The third section presents the research design and measures for key
variables along with considering several alternative explanations before turning
to the empirical results. The final section summarizes the main findings and
offers suggestions for future research.

The Geneva War Regime

The Geneva Conventions opened for ratification in August 1949 and entered
into force just over a year later in October 1950. Although often referred to col-
lectively, the Conventions are composed of four separate treaties protecting dis-
tinct groups: (I) the wounded and sick on land; (II) the wounded, sick, and
shipwrecked at sea; (III) prisoners of war; and (IV) civilians. Taken together, the
Conventions are generally considered a watershed in the protection of victims of
war (Best 1980:80). Earlier agreements existed, but the sheer breadth and depth
of the provisions negotiated in 1949 surpassed all previous attempts at the codifi-
cation of international humanitarian law. ‘‘Geneva Law’’ dealing with war’s vic-
tims complemented the existing ‘‘Hague Law’’ covering the particular means
and methods of war, which was rooted in the 1899 and 1907 Hague Conventions
(Forsythe 2005:248).

Compared to other treaties, the Geneva Conventions exhibit medium to high
levels of precision, obligation, and delegation—three principal components
measuring the degree of legalization of international agreements (Abbott,
Keohane, Moravcsik, Slaughter, and Snidal 2000). Precision concerns the extent
to which provisions unambiguously define appropriate conduct. Compromise
language and ambiguities inevitably remained, but the Conventions represented
a significant improvement over previous agreements. Using the Third Conven-
tion as an example, the agreement enumerated more detailed requirements in
matters such as nutrition, housing, and labor for prisoners compared to its
earlier 1929 incarnation.
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Obligation refers to the degree to which rules are legally binding as opposed
to general principles of intent. The Third Convention outlines a series of
requirements all captor states are required to obey. It distinguishes between dif-
ferent categories of violations with the most serious being grave breaches, includ-
ing the ‘‘willful killing, torture, or inhuman treatment’’ of prisoners.7 Such
abuses have become a cornerstone of subsequent war crimes tribunals, alongside
other extreme violations, such as genocide or crimes against humanity.8

Finally, delegation involves granting authority to third parties to interpret
and enforce the treaty’s rules. As originally conceived, the Geneva Conventions
did not confer authority to anything resembling the current ICC, but contain
several elements suggesting medium levels of delegation. Articles 8 and 9 of
the Third Convention created an expectation for belligerents to grant rights to
neutral states referred to as ‘‘Protecting Powers,’’ as well as humanitarian
organizations like the ICRC, to ensure compliance with the terms of the agree-
ment. Article 123 further mandated belligerents to set up a Central Prisoner of
War Information Agency in a neutral country to monitor and exchange infor-
mation.

Although the Conventions lack an independent prosecutorial body like the
ICC or recent ad hoc tribunals, the principle of universal jurisdiction provides a
decentralized enforcement mechanism. Universal jurisdiction means a state can
claim the right to prosecute alleged perpetrators of crimes, irrespective of where
the crime was committed, or the nationality of the perpetrator or victim (Rodley
1999:121–22). Article 129 of the Third Convention requires states to search and
bring to trial persons alleged to have committed grave breaches of the Conven-
tion regardless of nationality or the location of the violation. The provisions pres-
ent a potentially major loss of sovereignty for states committing to the
Conventions, since their soldiers and leaders are opened to possible prosecution
by any other contracting party.

The Geneva Conventions thus exhibit moderate levels of legalization. As vari-
ous scholars have argued, greater legalization entails higher costs for states to
commit to the treaty, but also potentially greater benefits (Abbott and Snidal
2000). These gains can accrue even in times of war if both sides are committed
to the humanitarian impulse of the Conventions and correspondingly fight in
a more restrained fashion. Taken together, the level of legalization of the Gen-
eva Conventions suggests that decisions by states to ratify are not likely to be
taken lightly given that commitment comes with a number of costs. States have
varied greatly in terms of the timing of their ratification decisions. In the more
than half-century since their inception, states took from under one year to
more than four decades to ratify Conventions. Figure 1 below shows the num-
ber of parties to the Geneva Conventions, as well as the later Additional Proto-
cols, in relation to the total number of states by year. The Conventions have
witnessed a steady rise in adherents such that they presently receive universal
support.9

Warfare in subsequent years revealed several deficiencies in the Geneva
Conventions, particularly with regard to anticolonial conflicts, guerrilla insurgen-
cies, and civil wars. The 1977 Additional Protocols I and II (API and APII

7 For the full text of the Geneva Conventions, as well as subsequent Protocols, see http://www.icrc.org/ihl.nsf/
CONVPRES?OpenView.

8 For instance, see Articles 5–8 of the 1998 Rome Statute of the ICC, http://www.icrc.org/ihl.nsf/FULL/
585?OpenDocument.

9 As of 2000, which is the endpoint for this study, only two states independent at the time had failed to ratify
the Conventions—the Marshall Islands and Nauru. Both subsequently committed to the Conventions in 2004 and
2006, respectively.
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respectively) were meant to address these gaps, but some of their provisions
proved to be controversial.10

API was intended to build on the Geneva Conventions by clarifying obligations
under international conflicts. API generally exhibits similar levels of legalization
to the Geneva Conventions, though it includes more detailed requirements in
certain respects. Of central concern for numerous states was the expanded defi-
nition of international conflicts to include anticolonial wars and other fights for
self-determination (Article 1(4)), as well as incorporating guerrillas as legitimate
combatants (Article 44(3)). Debates over extending protections to guerrilla
forces reflects a long line of tension going back to the 1899 Hague Convention,
when states disagreed over the legitimacy of people’s armies and other forms of
popular rebellion (Best 1980:190–92). API thus represented a potential sea
change in the nature of the laws of war by broadening the class of conflicts cov-
ered, along with extending rights to irregular combatants. Internal documents
on the negotiation of the Protocol suggest that the latter provisions in particular
became hotly contested, as several states vigorously opposed granting protections
to guerrilla fighters (Pilloud, Sandoz, Swinarski, and Zimmermann 1987:519–30).
Opposition continued after the Protocol opened for ratification. To this day, a
significant minority of countries refuse to ratify API, as is evident in Figure 1
above from the lower levels of support compared to the original Geneva Conven-
tions. API obtained several enthusiastic early adherents, but a number of promi-
nent laggards remain.

APII is in some ways more limited compared to API, but has proven to be simi-
larly contested because it represents the first humanitarian agreement concerned
specifically with civil wars.11 Given the desire of states to maintain a monopoly
over the legitimate use of force within their own borders, along with the general
principle of nonintervention in a country’s internal affairs, previous agreements
focused primarily on wars between states. The main exception was Common
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FIG 1. Support for the Geneva Conventions and Additional Protocols

10 A third Additional Protocol was negotiated in 2005, introducing the red crystal as an emblem for relief work-
ers alongside the tradition red cross and crescent. Given the more limited nature of this Protocol in terms of regu-
lating wartime conduct, it is not considered further in this study.

11 For instance, APII contains only 28 articles compared to the 102 articles found in API, in addition to several
annexes.
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Article 3 to the Geneva Conventions, which enumerated general principles for
wars ‘‘not of an international character,’’ but in practice provided little restraint.
Although more modest in scope, APII also represented a potential revolution in
the thinking and practice of the laws of war, as states were now expected to pro-
vide certain rights and protections to the very rebels challenging their authority.
Not surprisingly, many states have also refused to ratify APII and support is simi-
larly lower compared to the Geneva Conventions.

The three treaties making up the Geneva war regime entail numerous obliga-
tions for states across an increasingly wide range of conflicts. Support for the
agreements has grown gradually, albeit haltingly, over time. In the following
section, I outline a framework for understanding the factors influencing the
decision and timing for the commitment of states to the laws of war with a par-
ticular focus on the role of past experiences with war.

Theory: The Legal Legacy of War

Scholars offer a variety of explanation for why states commit to international law.
If ratifying the Geneva Conventions and their Additional Protocols was entirely
costless, there would be little reason to see any meaningful variation in the deci-
sion of states to commit to the agreements. However, the costs and benefits of
joining these treaties likely differ across countries and might reasonably lead
them to commit for very different reasons. In this section, I put forward an argu-
ment evaluating the role of past historical experiences, specifically in terms of
the legacy of war, on support for international humanitarian law.

A large literature drawing on psychological and organizational studies
argues actors do not weigh all information equally when evaluating options in
new situations with consequent effects for decision making. Information that
is ‘‘vivid’’ in the sense that it is emotionally interesting, offers concrete imag-
ery, and proximate to the actor has been shown to play a particularly crucial
role in subsequent judgment and decision making (Nisbett and Ross 1980:43–
51). Related studies have shown that salient information resulting from dra-
matic personally experienced events is much more likely to be recalled and
relied upon in later situations (Tversky and Kahneman 1982:11). More recent
research reinforces earlier findings, but emphasizes that extremely emotional
events, such as violent conflicts, are especially likely to influence future prefer-
ences and strategies (Rosen 2005:50–55). Such formative events may thus
greatly shape the way actors evaluate new problems and opportunities, irre-
spective of their contemporary strategic context.

Much work examining international cooperation, and the resort to interna-
tional legal remedies in particular, indeed suggests past formative events play a
crucial role. The construction of the Bretton Woods order based around interna-
tional institutions such as the World Bank and the International Monetary is
widely argued to have been a direct response to the worldwide economic cata-
clysm caused by the Great Depression (Ruggie 1982). A similar dynamic appeared
at work with the creation of the International Energy Agency in the aftermath of
the 1973 Oil Crisis, which had threatened the economic stability of many industri-
alized countries (Keohane 1984:100). The horrendous toll wrought by these eco-
nomic shocks correspondingly generated heightened incentives for cooperation
among nations than would otherwise have been the case. The breakdown of tradi-
tional concerns to maintain exclusive sovereignty over national policies was also
evident in the early formation of the international human rights regime, where
salient events such as the Holocaust played a transformative role (Sikkink 1993).

Historical experiences can also have effects beyond the incentives of elites, but
impact public opinion along with specific groups who may be skeptical of new
international agreements. For instance, the revelation of an enormous hole in
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the atmosphere over Antarctica was largely credited in mobilizing public opinion
and spurring governments in tandem with several key industrial interests to
negotiate and commit to the 1987 Montreal Protocol phasing out the production
of various ozone-depleting substances. As one scholar remarked, ‘‘The discovery
of the ozone hole, combined with the unexpected increases in CFC use, alarmed
the public and added a sense of urgency to the international discussions’’ (Haas
1992:203). In a similar manner, the 1986 Sandoz chemical spill, where 10,000–
15,000 tons of agrochemical pollutants entered the Rhine river destroying huge
portions of the surrounding marine life, is largely credited with encouraging
further cooperation among affected states (Bernauer and Moser 1996).

When examining issues ranging from monetary policy to the environment,
formative events appear to profoundly shape the contours of subsequent efforts
at cooperation. Much of this literature assumes formative events have a general
facilitating effect on support for international agreements. States having experi-
enced past economic or environmental disasters are in turn considered more
likely to support later international cooperation. When examining the role of
past wars, however, the relationship may not be quite so straightforward.

In the realm of formative events, the impact of past wars figures prominently.
Jervis argues experiences from earlier wars shape the perceptions and foreign
policies of leaders for years afterward (Jervis 1976:266–67). Policymakers often
rely on analogies created from past conflicts to guide their behavior in future sit-
uations (Khong 1992:9). Leaders also develop specific lessons from the past,
which condition later policies irrespective of potentially important changes in
the strategic context (Reiter 1996:35–36). Existing studies focus on the legacy of
war for understanding crisis management or conflict behavior, but are largely
silent regarding implications for understanding commitment to international
law.

Applying the logic of formative events to the laws of war suggests two main
ways in which past conflict experience influences commitments to international
law. First, the sheer horrors created by warfare may lead states to turn to interna-
tional law as a way to prevent future wars, or at least mitigate their effects. With
the devastation across Europe resulting from the French Revolutionary Wars,
beginning in 1815 numerous peace societies arose with many prominent mem-
bers, which sought to abolish warfare (Eyffinger 1988:14). Building on experi-
ences from the bloody 1854–1856 Crimean War and subsequent conflicts, Tsarist
Russia became increasingly committed to ‘‘civilizing’’ warfare and introducing a
greater degree of humanity into relations between states (Myles 2002). This cul-
minated in Tsar Nicholas II playing a central role in convening the 1899 Hague
Peace Conference, which led to the first comprehensive international codifica-
tion of the modern laws of war.

The potential pacifying effects of wartime legacies is also in many ways consis-
tent with the belief that widespread feelings of war-weariness often take hold in
conflict-torn countries. According to this view, countries ravaged by war lose
their enthusiasm for armed conflict, at least temporarily, which makes them less
likely to engage in war during subsequent periods (Blainey 1988:6–7)). Given
their greater sensitivity to the costs of conflict, it follows that those states having
experienced the ravages of war might be expected to be the most eager to find
ways to constrain its conduct. Taken together, this leads to the expectation that
countries who have experienced war are the most likely to commit to interna-
tional humanitarian law. This expectation is largely consistent with the role of
formative events in many other issues areas, where past experiences are generally
presumed to lead to greater support for international law.

In contrast to this view on the facilitating function of formative events, lega-
cies of war might have the opposite effect of actually reducing support for inter-
national law. War remains the ultimate test of a state’s material capabilities and
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very independence; states are thus often thought to be especially reluctant to
join any international agreement that impinges on their sovereignty, especially
in matters of war (Posner 2003). Countries emerging from recent wars might be
especially sensitive to the potential dangers of any new rules that might limit the
ability to protect their territory and the well-being of their citizens. War-torn
states often express the contrasting view that they must maintain as much room
for maneuver as possible to ensure their survival. For instance, some of the most
vociferous opponents to API, and its consequent incorporation of insurgencies,
were precisely those states that had recently fought conflicts against guerrilla
opponents. In expressing its refusal to ratify the Protocol, the decision of the
United States was colored in large part by its recent experience with insurgency
in Vietnam (Reagan 1987).

Arguments have also been raised on moral grounds that if war truly is hell,
then leaders should be allowed to do whatever is necessary, however gruesome
in the short-term, to bring conflicts to a speedy end (Walzer 2000:32–33). After
the First World War, several officials hesitated to support any ban on chemical
warfare if such weapons could hasten the end of combat, given that ‘‘conven-
tional’’ weapons had been responsible for the deaths of millions of soldiers
over four hard-fought years (Roberts 1994). This leads to the expectation that
countries who have experienced war should be the least likely to commit to
international humanitarian law. Far from encouraging greater cooperation, for-
mative wartime experiences might actually create significant obstacles to sup-
port for international law.

It is also not immediately clear whether or not victorious and defeated powers
from past wars would draw different lessons regarding the desire to avoid con-
straints on their conduct. Defeated powers may be particularly attracted to main-
taining their freedom of action, though they might also see new laws of war as a
potential tool to protect themselves from the worst effects in any future war by
providing some form of restraint on their opponent. Similarly, victorious powers
might be less concerned with any new rules given their preexisting winning
record, but they may also be distrustful of any proposed constraints that could
impinge upon the weapons or strategies necessary to maintain their winning
ways. Rather than the particular outcome of past conflicts, it appears instead that
the very act of participating in warfare has the greatest systematic impact on the
reluctance to support the laws of war. The history of the codification, or lack
thereof, of rules governing the use of air power in the first half of the twentieth
century is suggestive of the transformational role played by wartime experience;
victors and losers alike generally sought to avoid any significant constraints on
the devastating promise of aerial bombardment (Biddle 1994).

The empirical record on the relationship between war and legal commit-
ments remains relatively sparse. Past studies in the related area of human rights
have found some support for the second perspective that wartime experience
reduces the likelihood to commit to international treaties, but others find no
meaningful effect (Dunér and Geurtsen 2002; Neumayer 2008). Other work
looking at support for the ICC similarly points to enabling or constraining
effects of past conflicts, though the relationship may depend on the country’s
particular context (Neumayer 2009; Simmons and Danner 2010). Taken
together, existing research tentatively provides more support for the restraining
rather than facilitating legacy of war for international humanitarian law, but
the debate remains far from settled.

Data and Measurement

In order to assess the role of historical wartime legacies, I examine the determi-
nants of ratification of the main treaties forming the Geneva war regime, which
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is composed of the 1949 Geneva Conventions, along with API and APII from
1977. While the Geneva Conventions technically comprise four separate agree-
ments, in practice states decided to commit to all four simultaneously. Countries
may have made reservations to specific components, but ratification of the Gen-
eva Conventions was generally a singular event. I primarily rely on the ICRC’s
compendium of documents relating to international humanitarian law for
obtaining dates of ratification to the Conventions and both Protocols.12 Because
the ICRC does not maintain ratification dates for countries that no longer exist,
such as Communist-era Czechoslovakia or the predecessor states to modern-day
Yemen, I consulted additional sources for several cases (for example, Schindler
and Toman 2004).

I employ an event history analysis, which takes into account both the decision
of states to ratify a treaty, as well as the length of time until ratification. Examin-
ing the time to ratify is preferable to a binary ratification variable because the
timing of the event also reveals information about the decision making and pref-
erences of actors (von Stein 2008). The opportunity to ratify begins after a
treaty’s date of adoption, which is 1949 for the Geneva Conventions and 1977
for both Protocols. For countries that did not exist prior to the opening date,
the opportunity begins on the date they achieved independence. Because much
of the available data for several of the explanatory variables are only available
until 2000, the analysis focuses on the commitment decisions for each treaty
from the time it opened for ratification until 2000.

Given most of the data are also only available on an annual basis, I use a dis-
crete-time event history model (Box-Steffensmeier and Jones 2004:69–75).13 The
unit of analysis is the country-year. Following the recommendations of Beck,
Katz, and Tucker (1998), I take into account duration dependence using a years-
at-risk variable counting the number of years since a country’s opportunity for
ratification began, along with three cubic splines.14

The first set of measures tests the main hypothesis that experience in past wars
shapes commitment to the laws of war. Since war likely generates a legacy lasting
beyond the formal termination of the conflict, I code each state’s experience
with warfare over the previous decade. War Participation (interstate) calculates a 10-
year moving average of the number of wars a state participated in per year; this
measure is used for the Geneva Conventions.15 In light of the expansion of API
to include aspects of guerrilla warfare, the most vociferous opponents are likely
those who fought against insurgencies. To test for this impact on support for
API, War Participation (insurgency) is a similar 10-year moving average based on
past participation in insurgencies (Lyall and Wilson 2009). Finally, because of
APII’s focus on intrastate conflicts, War Participation (civil war) calculates the 10-
year moving average for participation in civil wars (Doyle and Sambanis 2006).

In order to test whether it is not war participation on its own, but rather the
actual outcome of the conflict that matters, I also include a corresponding set of
variables capturing the overall lesson a state received over the prior decade from
each type of conflict. War Outcome (interstate) ⁄ (insurgency) ⁄ (civil war) are separate
variables for each type of war, which sums the total lesson for each state from
the prior decade, where a victory is counted as +1, a loss as )1, and a draw as
0.16

12 Available at http://www.icrc.org/ihl.nsf.
13 To ensure the results were not driven by model choice, I also reran the analysis using a continuous-time Cox

proportional hazard model with duration spells measured in months until ratification. The results do not change
substantially.

14 I also accounted for temporal dependence using dummy variables for each year since duration began. The
results were not significantly different.

15 Coding for interstate war participation and outcomes is based on Downes (2009).
16 This approach draws partially on Reiter and Meek’s (1999) coding scheme.
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I also consider a number of alternative explanations commonly put forward to
explain state support for international law, including norms, domestic politics,
and a variety of current and future costs. In comparison with the emphasis of
historical legacies on the role of the past, most of these alternative explanations
tend to focus on the current or prospective incentives facing states in deciding
whether to ratify an international agreement.

A number of scholars have recently argued that international norms shape
national foreign policies. In the realm of international law, Finnemore and
Sikkink (1998:902) argues that as new norms emerge and gain greater accep-
tance, a ‘‘norms cascade’’ can result whereby other states feel increasingly
compelled to commit. Normative factors have been found to be a key determi-
nant of support of a variety of human rights treaties (Wotipka and Tsutsui 2008),
and similar factors might be expected to apply to international humanitarian law
as well. Following previous quantitative work incorporating normative factors into
the determinants of international commitment, Global Norms measures the
proportion of countries in the world that have ratified the relevant treaty by year
(Simmons 2000).17 Regional Norms is constructed in a similar manner, but
measures the proportion of countries ratifying by region.18

In a similar manner, intergovernmental organizations (IGOs) may also act as
norm entrepreneurs or more broadly influence the preferences and behavior of
states. As Ward (2006) argues, IGOs create extensive networks of linkages among
member states, which can result in greater exchange of information and best
practices. These networks can alter state preferences and make members more
likely to support international cooperation. In order to capture the degree to
which states are embedded in the global network of IGOs, Network Centrality is a
measure for the number of organizational links for each state to other states in
the network (Ward 2006).19

Moving to the domestic level, a long and growing research tradition points to
the distinctiveness of democracies in foreign policy given their particular political
culture and domestic institutions (Doyle 1986). Democracies have been
described as exhibiting a ‘‘contracting advantage,’’ making them more likely to
develop and commit to international agreements compared to autocracies (Lip-
son 2003:11–12). Evidence linking democracy to support for international law
across a variety of issue areas, however, remains mixed (Hathaway 2003; Bättig
and Bernauer 2009). In order to test for the role of democracy in the context of
the laws of war, Polity Score uses the well-known Polity2 index, which ranges from
)10 to 10, where governments scoring 10 are considered the most democratic
(Marshall and Jaggers 2005).

Not all democracies may be equal in their desire to commit to international
institutions. New democracies may be especially concerned with the stability of
their regime and be willing to use international treaties as a self-binding mecha-
nism, making it more costly for later governments to reverse initial commitments
(Moravcsik 2000). This argument has primarily been applied to human rights
treaties (Goodliffe and Hawkins 2006; Neumayer 2008), but remains relevant for
the laws of war. Self-binding might be particularly salient for APII, since newly
democratic governments may want improve the prospects that their adversaries
will engage in proper conduct during civil wars should they fall from power and
once again become the opposition.20 In order to capture possible self-binding

17 To avoid problems of endogeneity, the ratification decision of each state in question is excluded for their
respective observations, and all values are lagged 1 year.

18 I use the World Bank’s regional classification system. Results do not change substantially when using Corre-
lates of War (COW) regional identifiers instead.

19 Following Dorussen and Ward (2008), I divide this variable by 100 to avoid overly small coefficients.
20 Of course, new democracies may also have greater reasons to avoid ratifying this Protocol, if they believe

having a freer hand in any internal disturbances may enhance their likelihood of holding onto power.
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motives, New Democracy is a dichotomous variable that takes a value of 1 for the
years in which a country first reaches 7 or above on the Polity2 index; the variable
ceases to equal 1 in subsequent years if the Polity2 score falls below 7, or the
country has remained at 7 or above for at least 10 years.21

Irrespective of regime type, government ideology has often been found to
influence foreign policy, which contrasts with the view that partisan politics ‘stop
at the water’s edge’ (Gowa 1998). Left-wing governments generally exhibit more
internationalist predilections, which should make them more willing to commit
to international agreements (Budge, Klingemann, Volkens, Bara, and Tanen-
baum 2001:78–83). Recent research suggests leftist regimes are more likely to
commit to human rights treaties, and similar dynamics might be expected to
apply to the laws of war (Neumayer 2008). Communist regimes, however, may
exhibit divergent motives compared to their more moderate left-wing counter-
parts. The Soviet Union categorically refused to ratify the 1929 Geneva Conven-
tion on Prisoners of War, charging it was a bourgeois instrument that reinforced
class divisions (Morrow 2001). Similarly, during the Korean and Vietnam Wars,
Communist belligerents rejected the notion of any meaningful constraints on
their conduct (Beaumont 1996). In order to evaluate the role of partisan effects,
Leftist Government is a dichotomous variable measuring whether a country was
ruled by a left-wing chief of government (Beck, Clarke, Groff, Keefer, and Walsh
2001). The data is only available beginning in 1975, meaning this hypothesis can
only be tested on the Additional Protocols. The original measure collapses
together more moderate social democratic and socialist governments with com-
munist regimes. Since communist governments may be expected to behave dif-
ferently, I exclude these regimes from the general leftist measure and create a
separate Communist dichotomous variable, which is available for all years of the
study.22

In an innovative article, Goodliffe and Hawkins (2006) distinguish between
three main categories of costs influencing the commitment of states to interna-
tional agreements: policy change, unintended consequences, and limited flexibil-
ity. First, by ratifying international agreements, states often need to change their
laws and policies to meet new commitments. For instance, Article 129 of the
Third Geneva Convention requires states to enact new legislation for prosecuting
individuals committing grave breaches. It is commonly argued states tend to
commit to an agreement only when their existing policies are already largely
consistent with the treaty’s provisions (Downs, Rocke, and Barsoom 1996). This
suggests states that conducted themselves more humanely in past conflicts
should be more likely to commit to the laws of war compared to frequent viola-
tors. For the 1949 Geneva Conventions, Wartime Conduct (interstate) is a summary
measure of a state’s average level of compliance with the laws of war during all
interstate wars fought over the previous 10-year window using data from Morrow
(2007).23 Given the lack of similar data on conduct across most insurgencies and
civil wars, I use the Political Terror Scale (PTS) lagged by 1 year as a proxy
measure for estimating wartime conduct for both Additional Protocols (Gibney,

21 The coding rule is based on Goodliffe and Hawkins (2006).
22 Coding is primarily based on Karnai (1992:6–7) and supplemented with country histories from the Library of

Congress, available at http://memory.loc.gov/frd/cs/.
23 Morrow looks at compliance across eight issue areas, on a scale ranging from 1 to 16, with 16 representing

the worst violations. For each war, I take the average compliance score across all eight issue areas and then use this
to construct the summary 10-year measure based on all relevant wars for each state in question. States not fighting
in any wars during each time frame are given the minimum value of 1, since their compliance cannot be observed.
To ensure the coding of non-warring states was not driving the results, I reran the Geneva models using only war-
ring states. The coefficient remains in the same direction though the statistical significance of many other variables
is attenuated, including war participation, which may be driven partly by the much smaller sample size (n = 165)
along with much less variation in the war-related variables.
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Cornett, and Wood 2010). PTS codes government-led abuses, such as torture,
execution, and other forms of violence, on a 1–5 scale using reports from
Amnesty International and the US Department of State, where 5 indicates the
most abusive regimes. While abuses covered by the PTS may occur inside or out-
side of war, this variable provides a reasonable estimate of how states are likely
to act during civil wars or insurgencies.

Second, treaties can sometimes lead to unintended costs beyond what states
expected when originally joining the agreement. More powerful states may be
less concerned with unforeseen consequences because they have more resources
to avoid punishment, while they can still employ their material advantages to
prosecute suspects from weaker states (Goodliffe and Hawkins 2006). As a mea-
sure of material power, GDP (logged) takes the natural log of real GDP of each
state measured in constant 1996 US dollars (Gleditsch 2002). At the domestic
level, common law legal systems provide greater autonomy for judges and courts
to interpret legal obligations beyond the original intent of legislatures, meaning
governments from such countries may be more reluctant to commit to
international laws in the first place. Common Law Country is a dichotomous vari-
able equaling 1 for countries with a common law judicial system, and 0 otherwise
(Mitchell and Powell 2009).24

Third, commitment to the laws of war may limit a state’s flexibility to employ
the full range of policy options when dealing with future security threats. The
laws of war prohibit a wide range of acts that might prove strategically important
to states fighting for their survival. States anticipating severe security threats may
thus be less likely to commit to the laws of war. As a measure of the intensity of
external threats for the 1949 Geneva Conventions, I rely on the militarized inter-
state dispute (MID) data set (Ghosn, Palmer, and Bremer 2004). MID Involvement
calculates a 5-year moving average of the number of MIDs per year in which a
state was involved, since other studies have found this to be a reasonable estimate
of future threats of international conflict (Way and Sasikumar 2004).25 No corol-
lary to MIDs exists for lower-level threats of insurgency or civil conflict. As a
proxy, I use GDP Per Capita, measured in constant 1996 US dollars (Gleditsch
2002), since poverty is often associated with weak state capacity and greater risk of
such conflicts (Fearon and Laitin 2003). It should be noted that flexibility costs
share some similarities to the main argument regarding the constraining effect of
historical wartime legacies. The key difference, however, concerns temporal
domain, since historical legacies focus much more on the weight of earlier forma-
tive events compared to the concern of flexibility costs with assessing current and
future threats irrespective of such past events.

Results

Table 1 reports the findings from the discrete-time event history analysis for each
of the three agreements.26 Positive coefficients indicate an increase in the
independent variable is associated with a rise in the probability a state will com-
mit to the treaty, and also that it does so more quickly.27

24 Results do not change substantially when using La Porta, Lopez-de-Silanes, Shleifer, and Vishny’s (1999)
alternative coding.

25 Since I include a separate variable for war participation, wars are excluded from the MID measure.
26 Specifically, I use the discrete-time logistic (proportional odds) model. Results do not change significantly

when using the proportional hazard (complementary log–log) model instead. All estimations were performed using
Stata 11. All replication files, supporting information, and results for robustness checks are available from the
author upon request.

27 For all models, the duration dependence variables—years-at-risk for ratification and the three cubic splines—
are jointly statistically significant.
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The models provide strong support for the constraining effect of wartime
experience on commitment to the laws of war. The legacy of earlier wars appears
to figure prominently in the decision making of states. Countries that experi-
enced more war in the previous decade were less likely to commit to each agree-
ment, and this finding is statistically significant for the Geneva Conventions and
API. The coefficient for APII falls short of achieving statistical significance,
though the result is somewhat sensitive to the specific measure and specification
employed.28 Taken together, the results across the three models buttress the
argument that countries experiencing war are more likely to oppose laws
governing warfare rather than become staunch supporters. Far from war-torn
countries turning to international law as a way to hedge against the horrors of
future conflicts, the legacy of war appears to have made such states more willing
to spurn legal instruments.

Examining the experience of specific countries across different wars seems
to bear this logic out. For instance, the Philippines and Indonesia have been

TABLE 1. Discrete-Time Event History Analysis of Commitment to the Laws of War

(1) (2) (3)

1949 Geneva
Conventions

1977 Additional
Protocol I

1977 Additional
Protocol II

War Participation� )1.745 (0.884)** )1.231 (0.398)*** )0.417 (0.371)
War Outcome� )0.518 (0.163)*** )0.223 (0.493) )0.0411 (0.502)
Global Norms 2.351 (0.737)*** )2.068 (1.882) )2.298 (2.238)
Regional Norms )0.785 (0.696) 2.096 (1.002)** 1.744 (1.166)
Network Centrality 0.0697 (0.0238)*** 0.0149 (0.0213) 0.0557 (0.0222)**
New Democracy )1.870 (0.930)** 0.536 (0.368) 0.660 (0.379)*
Polity Score 0.0410 (0.0193)** )0.00495 (0.0195) 0.00775 (0.0198)
Communist 0.634 (0.322)** 0.283 (0.434) 0.425 (0.389)
Leftist Government 0.571 (0.239)** 0.467 (0.240)*
Wartime Conduct (interstate) 0.178 (0.0722)**
Political Terror Scale )0.152 (0.148) )0.299 (0.150)**
GDP (logged) 0.192 (0.0853)** )0.169 (0.110) )0.689 (0.298)**
Common Law )0.254 (0.363) )0.805 (0.285)*** )0.324 (0.113)***
MID Involvement )0.0399 (0.197)
GDP Per Capita 1.25e-05 (2.10e-05) 1.32e-05 (2.84e-05)
Constant )8.508 (2.152)*** )1.994 (2.098) 0.501 (2.218)
Observations 805 1864 2015
Number of countries 125 145 145
Log-likelihood )318.1 )379.3 )369.2
v2 59.96 84.84 76.81

(Notes. Robust standard errors clustered by country in parentheses.
***p < .01, **p < .05, *p < .1; p-values for two-tailed tests.
�War participation and outcome measures refer to interstate wars for the 1949 Geneva Conventions, insurgencies
for AP1, and civil wars for AP2.
The variables for duration dependence, represented by a years-at-risk of ratification variable and three cubic
splines, are not shown but are jointly significant in all models.)

28 One potential concern is that the war participation variable for each type of conflict is positively correlated
with the respective wartime conduct measures. For instance, civil war participation is moderately correlated with the
Political Terror Scale (r = .5). If the latter variable is removed, war participation achieves a greater level of statistical
significance (p-value = .05) and in line with the results from the first two models. There may be a related concern
that because of this collinearity, wartime conduct is the ultimate explanatory factor for the constraining effect of
war participation. As will be discussed in further detail below, however, given that the sign of the wartime conduct
coefficient changes direction across agreements, this would likely not account for the consistent negative effect of
war participation for all three treaties.
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free of interstate wars since their inception and, given this lack of wartime
legacy, signed onto the Geneva Conventions in relatively short order. By com-
parison, both countries have had to contend with a variety of internal chal-
lenges to their rule and continue to experience a number of ongoing
insurgencies. Consistent with the role of historical legacies, both countries
have so far refused to ratify either Additional Protocol. Even countries that
eventually commit to a particular agreement may do so much later than oth-
ers given their different wartime experiences. Considering the long history of
internal conflicts and insurgencies both before and after the fall of Saddam
Hussein, Iraq only ratified AP1 in April 2010 and has still not committed to
AP2.29

Beyond these particular cases, the results from the quantitative analysis suggest
a more cautionary note for the role of formative events. In contrast to the gen-
eral view that such events can catalyze support for international law and interna-
tional institutions more broadly, the legacy of war appears to operate as an
obstacle against such forms of cooperation. Furthermore, the constraining effect
of wartime legacies appears to function in a similar manner across states and par-
ticular circumstances. While not reported here due to space constraints, tests for
a variety of possible interaction effects between war participation and other vari-
ables in the models revealed no significant results.30

The impact of participating in past conflicts also appears to be a more consis-
tent explanatory factor than the actual outcome of the fighting. The results sug-
gest that if any notion of ‘‘victor’s justice’’ exists (Meernik 2003), it may be taking
place outside of the laws of war. In all three agreements, the coefficient for war
outcome is negative, though the coefficient only reaches statistical significance
for the Geneva Conventions, while remaining much weaker for either Protocol.
This suggests some modest support for the view that past losers may look to the
laws of war as a way to even the playing field and provide some further protec-
tions, while winners of past wars may seek to keep open as much as possible the
same tactics that worked for them in prior rounds of fighting. Indeed, in the
aftermath of the Second World War, the main defeated countries of Germany
and Japan committed to the Geneva Conventions relatively soon after regaining
independence. By comparison, the main victors from the war—the United States,
Great Britain, and the Soviet Union—took several years longer before they even-
tually joined the Conventions. Nevertheless, the results suggest that even if war
outcome has some modest impact, the actual experience of warfare appears to
have a more persistent effect on support for the laws of war.

In comparison to the findings of historical legacies of war, results for several
common alternative factors are more mixed. First, norms-based arguments
receive some modest, though by no means widespread, support. Global pressures
from the ratification decisions of other states to the 1949 Geneva Conventions
do appear to play a facilitating role in affecting the likelihood others will follow
their lead. However, the effect of global norms ceases to be significant for both
Protocols and the coefficient actually becomes negative. On the other hand,
while regional norms are negative and insignificant for the 1949 Conventions,
they become positive for both Protocols and significant for API. This suggests
states may have become more sensitive to pressures from members of their
immediate region in later years. Compared to the uneven impact of global and
regional norms, the effect of IGO networks appears to play a more prominent

29 Of course, Iraq’s decision falls outside of the timeframe of this study and was instead treated as right-cen-
sored as of the 2000 endpoint. Nevertheless, the case is in many ways consistent with the expectations of the impact
of historical wartime legacies.

30 Nevertheless, investigating the possibility of conditional effects for both the Geneva war regime and other
treaties related to armed conflict remains an interesting avenue for future research.
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role. States that exhibit higher levels of network centrality are more likely to
commit sooner to the Geneva Conventions and APII, though the effect is insig-
nificant for API.31

Second, evidence is also somewhat mixed for the role of domestic politics, but
notable exceptions exist. The strongest results are for the Geneva Conventions
where all the relevant measures are significant, though not always in the
expected direction. Consistent with expectations regarding the distinctiveness of
democracies, more democratic countries are more likely to ratify the Conven-
tions, though the coefficient is no longer significant for the Protocols. In con-
trast, support for the self-binding motive is more limited. For the Geneva
Conventions, new democracies are actually less likely to commit, which is in the
opposite than expected direction. Self-binding receives greater support for the
Protocols, where the coefficient is positive for both and significant at the 10 per-
cent level for APII. This suggests a potentially interesting distinction between
interstate conflicts compared to more localized violence, where in the latter case
new democracies appear more willing to use international law as a way to self-bind
domestic opponents.

Other domestic variables also turn out to be significant when looking at com-
mitment to the Geneva Conventions. Balancing the view of their lawless nature
and despotic treatment of their own citizens, Communist countries are actually
more likely to commit to the Conventions, though the effect is no longer signifi-
cant for either Protocol.32 More consistent with expectations, leftist governments
are more likely to commit to both Protocols, which supports recent work arguing
governments are not purely concerned with retaining office, but also seek to
advance partisan agendas (Rathbun 2004:7–14).

Third, the various costs imposed by the laws of war on different states
revealed some intriguing results. Contra the expectations of policy change costs,
states that committed higher levels of abuse were actually more likely to commit
to the Geneva Conventions. While somewhat counterintuitive, this finding is in
many ways consistent with recent work looking the Convention against Torture
(CAT) where certain countries with worse human rights abuses are also more
likely to ratify the agreement (Hathaway 2003). Arguments put forward to
explain this pattern range from the use of international commitments by viola-
tors as a small concession to opposition groups (Vreeland 2008), to the use of
ratification as a costly signal to adversaries that the country is willing to do what-
ever it takes during any future conflict (Hollyer and Rosendorff 2009). While
only provisional, future work could benefit from examining the relationship
between wartime conduct and international commitments, given similar patterns
in the area of human rights. By comparison, the implications of policy change
costs for commitment to the Protocols is less stark. The Political Terror Scale
measure is negative for both Protocols as expected, though it only attains statis-
tical significance for APII.

Concerns over unanticipated consequences do appear to play a more impor-
tant role for some of the treaties. As expected, countries with greater material
resources are more likely to commit to the Geneva Conventions. However, the
effect is not significant for API and actually negative for APII, suggesting more
powerful countries may more likely to avoid uncertainty when dealing with civil

31 Some studies argue that the prominence of non-governmental organizations (NGOs) in a country can influ-
ence its support for international law (Hafner-Burton and Tsutsui 2005). However, including a measure for the
number of NGOs in a country never attains statistical significance and does not alter any of the other results.

32 It should be noted the dependent variable only refers to ratifying the treaty and does not take into account
any possible reservations that could undermine the overall scope and effectiveness of the agreement, a charge that
has been brought specifically against Communist regimes in the past (Beaumont 1996). Recent work has sought to
examine the predisposition of certain states to add reservations when ratifying international treaties (Neumayer
2007). This is an interesting question for future research on the laws of war, but is beyond the scope of this study.
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conflicts, given their increasing prevalence in recent decades.33 Turning to inter-
nal sources of uncertainty, states with common law judicial systems are less likely
to commit to any of the treaties, and the results are significant for both Proto-
cols. The greater leeway afforded to the judiciary in common law systems thus
appears to act as a deterrent against commitment, which is consistent with many
other studies. In contrast, costs of limited flexibility and resulting sensitivities to
future threats appear to provide little explanatory leverage. MID involvement
and the GDP per capita proxy for insurgencies and civil wars both fail to be sta-
tistically significant.34 The non-findings for both measures of limited flexibility in
some way provide further support for wartime legacies. These variables focus
more on lower levels of violence and their effects on current and future threat
assessments, while the war participation variables center on the crucial role
played by earlier formative evidence. Given the difference in the findings for
both sets of variables, it appears the commitment decisions of states are shaped
much more by their past experiences compared to concerns over contemporary
security threats.35

Table 2 below gives a better sense of the substantive significance of wartime
legacies along with a selection of several of the other main findings from the
analysis. The values report the difference in the probability a state will ratify the
relevant treaty in a given year when moving from lower to higher values for
each variable of interest.36

The results indicate the substantive effects differ greatly across variables, where
wartime conduct has the most pronounced change of an increase of 30% on the
probability of committing to the Geneva Conventions, though the effect become
negative and greatly reduced for both Protocols where the confidence intervals
include zero. As expected, a country’s past experience with war has a more consis-
tent negative impact for all three treaties resulting in between a 2% and 12%
reduction in the probability of ratification and remains significant for both the
Geneva Conventions and API. Although having a substantial constraining effect of
over 28% for the Geneva Conventions, war outcomes do not have much impact on
either Protocol. The remaining variables also have varying effects on commitment,
but in several instances fail to be meaningfully significant. In sum, the results point
to numerous factors playing a role on commitment with historical legacies exhibit-
ing a distinctive constraining effect on ratifying the laws of war.

Conclusion

The Geneva Conventions and their Additional Protocols have gradually garnered
rising levels of international support from state actors, but the road to full accep-
tance has been halting and riddled with obstacles. Several factors provide a

33 As an alternative measure, I also considered the composite index of national capability (CINC) from COW
(Singer, Bremer, and Stuckey 1972). When using CINC, none of the coefficients attain statistical significance, which
provides further reason to be cautious regarding the explanatory power of external sources of unanticipated costs.

34 As an alternative, I considered a similar measure using lower-level conflicts (that is, <1,000 annual battle
deaths) from the UCDP ⁄ PRIO armed conflict data set (Gleditsch, Wallenstein, Eriksson, Sollenberg, and Strand
2002). This is not a perfect corollary to the threat measure from MIDs, since all UCDP ⁄ PRIO cases involve at least
25 battle deaths, while MIDs also include cases without any fatalities. Nevertheless, even when using this measure,
the results for the Additional Protocols do not change substantially.

35 One additional concern might be that expectations of future conflict are not adequately captured by the pro-
posed measures for flexibility costs and, more problematically, might be inherently connected to wartime experi-
ence. This might especially be the case because many wars are clustered temporally and take place as part of
rivalries (Goertz and Diehl 2000). The legacy of war finding might thus be a function primarily of states that are
part of a rivalry. However, including a measure for whether a state is part of a rivalry is not significant and does not
substantially alter the results, suggesting there is indeed a separate effect for wartime legacies. I thank Daniel Morey
for sharing his rivalry data, which allowed me to test for this possibility.

36 All simulations performed using CLARIFY (King, Tomz, and Wittenberg 2000).

166 Regulating Conflict



better understanding of whether and how quickly states join the agreements
making up the Geneva war regime. The historical legacy of warfare weighs heav-
ily on the decision making of states. Rather than turning to legal instruments as
a way to mitigate the potential strains of future military confrontations, states
coming out of wars appear much more willing to maintain a degree freedom
from the constraints imposed by international humanitarian law. The outcome
and conduct of past wars also seem to matter at times, though not always in the
expected direction. At the domestic level, while various aspects of regime type
seem to matter in certain instances, the partisanship of governments appears to
be a more significant determinant, with leftist regimes more likely to ratify the
laws of war. Turning to the external level, network of linkages through IGOs
appears to provide various incentives for states to commit to new agreements.

The findings have implications for understanding wartime politics and
suggest several avenues for future research. First, the role of past formative
events in shaping the preferences and incentives of states has potential implica-
tions for the study of international law more generally. The constraining effects
of previous conflicts on support for subsequent international treaties suggest
states do not make decisions with a clean slate, but are rather molded in cru-
cial ways by earlier experiences. While states may take into account contempo-
rary costs and benefits of a given treaty, the shadow of the past appears to
loom large. Formative events may thus figure prominently in state support for
other issue areas, such as past episodes of genocide or severe repression for
human rights, or natural disasters for the environment and is deserving of clo-
ser scrutiny. In particular, while this paper focused on the Geneva war regime,
it remains to be seen whether wartime legacies have a similar effect on the
related branch of Hague law, which includes not only the 1899 and 1907
Hague Conventions but also more recent agreements like the 1980 Convention
on Conventional Weapons and its numerous protocols.37

Second, developing a theoretical framework for commitment to the laws of
war provides a necessary first step for more fully understanding the subsequent
effectiveness of international law during armed conflict. Work on international
law has increasingly stressed that the factors leading states to ratify a treaty may

TABLE 2. Substantive Effects of Selected Independent Variables on Probability of Ratifying the Laws
of War

Variable

Change in probability of commitment

Geneva Conventions API APII

War Participation� )0.12 ()0.18, )0.002) )0.05 ()0.07, )0.03) )0.02 ()0.05, 0.05)
War Outcome� )0.28 ()0.44, )0.12) )0.04 ()0.26, 0.07) )0.04 ()0.42, 0.16)
Network Centrality 0.07 (0.03, 0.11) 0.01 ()0.02, 0.04) 0.03 (0.01, 0.06)
New Democracy )0.11 ()0.15, )0.02) 0.03 ()0.01, 0.08) 0.03 ()0.003, 0.08)
Leftist Government – 0.03 (0.01, 0.06) 0.02 ()0.001, 0.05)
Wartime Conduct� 0.30 (0.05, 0.60) )0.02 ()0.06, 0.02) )0.03 ()0.08, 0.001)
Common Law )0.02 ()0.09, 0.06) )0.02 ()0.03, )0.01) )0.02 ()0.03, )0.002)

(Notes. Baseline probability is calculated by setting all continuous and categorical variables to their means, and all
dichotomous variables to 0. The baseline probability of ratifying each treaty is as follows: Geneva Conventions (.14);
AP1 (.04); APII (.03). Changes in predicted probability of ratification are calculated by moving from 0 to 1 for
dichotomous variables, minimum to maximum for categorical variables, and 20th to 80th percentile for continuous
variables; 95% confidence intervals in parentheses.
�This refers to interstate wars for the 1949 Geneva Conventions, insurgencies for AP1, and civil wars for AP2.
�This refers to the Wartime Conduct (interstate) variable for the Geneva Conventions, and the Political Terror Scale vari-
able for the Additional Protocols.)

37 I thank an anonymous reviewer for suggesting this future line of inquiry.
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shape subsequent compliance behavior (von Stein 2005). The voluntary nature
of international treaties means that selection effects are likely present that bias
any inferences resulting from a focus on the compliance stage in isolation from
earlier decision making. Future work evaluating the effectiveness of the laws of
war may benefit from more explicitly taking into account the initial decision of
states to commit to relevant treaties.

Third, examining the decision to commit is certainly a useful step in evaluat-
ing the overall effectiveness of international law, but this leaves aside the even
earlier stage of drafting and negotiating the original agreement. As is evident
from the history of API with its contentious debates over the incorporation of
guerrilla warfare, the content of treaties matters a great deal for state commit-
ment. Research into the design and negotiation of agreements related to armed
conflict remains relatively sparse, but includes recent work on national positions
in the sessions leading to the creation of the ICC (Powell and Mitchell 2008;
Goodliffe and Hawkins 2009). This work relates to the broader literature on the
rational design of international institutions, which examines how certain attri-
butes of agreements can be effective in solving particular problems and chal-
lenges, including the laws of war (Koremenos, Lipson, and Snidal 2001; Morrow
2001). Subsequent research could investigate in a more rigorous manner the
positions of states negotiating the treaties making up the Geneva war regime,
and how institutional design was employed to address the obstacles inherent in
achieving cooperation in matters relating to armed conflict.

Lastly, looking back to the opening question regarding the prospects for any
new treaty on the laws of war, the record of war-torn states toward the Geneva
Conventions and subsequent Protocols does not provide a great deal of opti-
mism. Countries having experienced war are those most likely to fall under the
purview of any new humanitarian agreement, but appear to be the least likely
to actually commit in the first place. In this light, it is perhaps more realistic
to resuscitate and adapt existing treaties to new wartime challenges as sug-
gested by several commentators (McDonald and Sullivan 2003; De Nevers
2006), rather than attempt to draft entirely new agreements that risk receiving
limited support.
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