Lincoln
’University

Te Whare Wanaka o Aoraki
CHRISTCHURCH<NEW ZEALAND

Lincoln University Digital Thesis

Copyright Statement
The digital copy of this thesis is protected by the Copyright Act 1994 (New Zealand).

This thesis may be consulted by you, provided you comply with the provisions of the Act
and the following conditions of use:

« you will use the copy only for the purposes of research or private study

« you will recognise the author's right to be identified as the author of the thesis and
due acknowledgement will be made to the author where appropriate

« you will obtain the author's permission before publishing any material from the
thesis.



" RESOURCE MANAGEMENT AND THE RULE OF LAW:

~THE ROLE OF THE COURTS

A thesis
submitted in partial fulfilment
of the requirements for the Degree
| of
Master of Science in Resource Management
in the
University of Canterbury

by

Lynnette E. Lochhead

Centre for Resource Management
University of Canterbury
and |
Lincoln College

1984



CONTENTS
CHAPTER.
ABSTRACT
'+ "I. INTRODUCTION :......;..,..4 ........ e
I;. PRIVATE~L§W ACTIONS ........ ch e Cean e
III. PUBLIC LAW ACTIONS ...... NN ceaer e .
I&jv AN EXPANDED ROLE FOR ?HE‘COURTS? e
FOOTNOTES......... . - creeen ettt
REFEBENCES et ear e et et et et
ACKNOWLEDGEMENTS‘.. ..... eaen e enisee et .

P R 1
poh

ii

PAGE

iii

14

46

72



iii
ABSTRACT

This study examines the(ways in which legal
remedies éanAbe used in 6rder'£o achieve the goals of
résourcé.management. 'waever, the discussion is
confined to remedies available under the common law.
The introduction sets out the background to the study
and defines thé nature of the problem. \Chapter One
é;tlines the constifutional principles underlying the
'legal system which define the scope of the courts' power.
An appreciation of the courts' constitutional position
is essential for understanding both the limits and the
potential of the courts' role.

Chapter Two discusses the major private law
gctions applicable to resource management problems.
These are the torts actions of {respass, nuisance,
public nuisance, negligence, breach of statutory duty,

and the rule in Rylands v Fletcher. It concludes that

their very nature as private law actions entails serious
disadvantages from the perspective of resource management
which is concerned with the public interest. Of these
actions public nuisance is best suited to dealing with
reséurce management problems.

Chapter Three deals with the public law remedy
.Of judicial review. This remedy is designed to ensure
that administrative agencies operate within the limits
of power delegated to them by the legislature. Because

of the nature of this remedy, resource management issues
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can not be examined on their merits. Nevertheless,
in spife of its limitations, judibial review can be a
useful tool for achieﬁing resource management goals.

The final chapter examines the arguments for
and against expanding the role of the courts in resolving
resource management disputes. It focuses on the Michigan
Environmental Protection Act as an example of potential
measures in overéoming the limitations of the common law

<

in dealing with resource issues.



INTRODUCTION

The controversial High Court decision toneny

water rights for the Clyde High Dam and the even more
controversial decision of Parliament to override the
Court's decision by enacting the Clgtha Development
(Clyde Dam) Empowering Act 1982 are now part’of our-
résource development history. But the saga of the dam,
for a‘brief period, focussed public attention on the
‘ ‘réle of the courts in resource related disputes. It
wés clear from the public discussion surrounding these
even£s that the function of the courts within our‘legal
system is not well undérstood.z This prompted the
present study, which examines the role of the courts
within the legal system from the perspective of resdprce
management. |

| It seemed important td undertake an examination of
the role of the courté from this perspective for a number
of reasons. Inevitably, improper understanding of their
role results in failures to take advantage of opportunities
for the courts to make significant contributions to the
resolution of resource management problems. On the other
hand, where inappropriate demands are made of them, problems
which might have been resolvable by other means may remain
unresolved or be resolved in a less salisfactory manner.
Lack'of understanding of their role can also lead to

misdirected criticism of their performance which serves



oniy to divert attention away from desirable reform of
other institutions or away from fhe failure of'other
institutions to undertake reforms which are within their
powers. Furthermore, it is necessary to understand the
wider role of the courts in the legal system before making
anykrccommendations for improvement of thé court$'vrole
‘mfrom a resource management perspective.

The recently announced intention of the Government
~to introduce a Bill of Rigﬁts into Parliameﬁt gives an
added reason for examining the role of the courts. If
the Bill of Rights were to be extended beyond the’tradi—
éional range of subject matter for such documents to’
~inc1ude environmental rights, it would significantly alter
thé existing role of the courts from a resource management
perspective.  An examination of the strengths and weaknesses
of the Jjudicial approach to decision making can assist
discussion of whether or not it would be desirable to seek
rinclusion of environmental rights.

With these issﬁes in mind, this‘study has four
objectives: to improve the understanding of those
“concerned with resource management of the role the courts
are able to play in the resolution of resource management
“issues; to outline their strengths and weaknesses in
this regard; to examine briefly potential means of
remedying any weaknesses; and finally to consider the

ramifications of any such proposed changes.



CHAPTER 1
CONSTITUTIONAL BACKGROUND

This chapter examines the position of the courts
and the Judicliary within our constitutional system as a
necessary preliminary to the discussion of the role the
courts are able to play with respect to resource management
problems, which follows in subsequent chapters. |

Three fundamental concepts underpin our constitutional
systém; the concept of the rule of law, the doctrinebof
séparation of powers, and the doctrine of parliamentary
soyereigﬁty. Together these determine the role of the
courts and the bounds of their power. |

The meaning of the rule of law is not easy to define
concisely. It is a complex concept with shades of meaning
that vary with the contextff But at the core of the concept
is the view that the relationship of power between those.
who govern and those who are governed should be regulated
‘by the idea of law. In essence, this means that every
act of governmental power affecting the legal rights,
duties, or liberties of a citizen must be authorised by
eithér Act of Parliament or decision of the courts.
However a further gloss needs to be added to this. So
baldly stated, the rule could be satisfied by an enactment
giving government unrestricted discretionary powers.
This would permit rule by arbitrary power rather than

in accordance with ascertainable law. Hence the rule



is taken to demand in addition “that government should
be conducted within a framéwork of recognised rules and
principles which restrict discretionary power." (Wade,
1977)1 The concept as described would also be hollow
without the essential corollary that everyone is subject
té the law, including the governmént.

Two consequences which are relevant for our purposes
follew from these points.‘ First, citizens must have
recourse to legal suit apgainst the State where the State
is in breach of the concept. second, the'State must
: guérantee the protection of the law against interference
with the 1§ga1 rights of citizens by other citizens or
the Stafe. (Aubert, 1983)

ATne Judiciary occupies a central position in the
rule of law ideology, which emphasises the controlling
power of iﬁdependent and authoritative courts. It is
their function to uphold the rule of law.  The impor£ance
attached to an independent Judiciary interrelates closely
with the doctrine of Separaﬁion of powers but entails
some conflict with the doctrine of parliamentary sovereignty,
- which will be returned to below.

The emergence of the concept in its modern form2
took place alongside the growth of free market ideology
and a view of the state in which it was the task of govern-
ment Y"to create and enforce‘a set of Constituent rules, -
to defend law and order, while simultaneously granting
the‘citizenry the freedom to choose its own strategies

within this framework." (Aubert, 1983) The main task



of legal authorities was to ensure that property and contracts
were protected, The law was seen as providing a stable
environment for individual action and thus both complemented
and assisted the free market. (van Gunsteren, 1976)

Clearly, those with existing property rights had more

to gain from guarantees of rule in accordance with law
‘as the concept was traditionally conceived.

-However, fhe theory of state under which the concept
‘developed is no longer the dominant one today. The tradi-
tional 'law-state' model, with its relatively passive and
circumscribed view of the proper role of the State haé
o béen replaced by the welfare state model.  The welfare
state is one in which the State itself controls a large
share of resources, it shares responsibility for economic
growth with the market system, and provides guarantees
against certain evenfs which are beyond the controlvof
either the State itself or its citizens. Under this
model the law is increasingly used as a means of promoting
. social change. The State is more powerful than under the
law-state model where its central function was protection
of the individual citizen's sphere of freedom. The range
of activities undertaken by the welfare state requires
greéter use of discretion to function efficiently. The
growth of discretionary power has outpaced growth of the
rules designed to control abuse of discretion. Not only
~has this tended to make the courts appear increasingly
irrelevant but it also places the rule of law itself at

risk. This situation secems to have arisen, at least in



part, from failure to adapt the other two major constitu-
tional concepts to the realities of the modern state.
If the rule of law is to remain a worthwhile ideal {(and
there are no obvious competitors) the courts will have
to develoﬁ their techniques for upholding it in a way
that takes greater account of these realities. The issues
raised;by this situation are dealt with in chapters three
and four. | |

" The doctrine of the separation of powers8 rests
on the sound proposition that concentration of power in
the hands of one group or person leads to despotism and
threat to’individual liberty. According to the doctrine
each of the three main classes of gobernmental fuﬁction,
legislative, executive (orvadministrative) and judicial,
should be kept distinct and be exercised by separate agencies.
But rigid adherence to the doctrine has never been more
than a'fheoretical ideal. In spite of this, it remains
a useful guideline and an important means of helping to
ensure government under{the rule of law;

Ne@ Zealand has three main branches of State corres-
ponding to the three classes of function in accofdance
with.fhe doctrine: the Legislaturé (or Parliament), the
executive (comprising the Executive Council,4 Cabinet,
government departments and agencies, local and fegional
government) and the Judiciary (or the courts). It is
'the role of Parliament to enact new laws, that of the
Executive to enforce and administer the laws, as well

as determining policy within the framework of those laws,



and it is the role of the courts to apply and interpret
the law where disputes arise betweén either citizens and
the State or’between citizen and citizen. Although this
division of function corresponds with the theory of the
separation of powers, such a broad description of function
glosses over significant divergences from the theoretical
ideal.

rThe role of the courts is not confined to declaring
and applying the meaning.of statutes. Not all of our
law is derived from statutes.  Over thevcenfuries the
courts hgve themselves developed a body of law knowh as
tﬁe common law to distinguish it from statutory law.
Much former common law has been codified into statutory
formﬂor modified by statute but where it remains unaffected
by Statute,,thé courts enjoy a freedom‘to alter or develop
the law which they do not have with statute law. In
doing this they are effectively law-making. But application
of’the common law was not always perceived as law-making.
The courts were said to be declaring whét the law had
always been, which raised no conflict with the doctrine
of separation of powers. This is now recognised as a
fiction. (Lloyd, 1977, 1979)5 With this recognition
theu¢onflict can no longer be ignored but judicial law-making
is sufficiently distinct from legislation to retain a
meaningful separation of function.

The difference is one of scope. Legislation has
no proceduial or substantive bounds. (Cappelletti, 1975

1981) The legislator is free to make innovative changes



as he sees fit and to deal abstractly with future situations.
Judicial law-making does not deal abstractly with the future.
It is grounded in and constrained by the issues in the
litigation before it (which is not to say that judges
do not bear in mind the future consequences of their decisions).
(Lloyd, 197%9) Because Jjudicial 1aw—making arises in
response to sporadic litigation it is necessarily gradual
and limited in effects. Furthermore, the doctrine of
precedent6 ensures that development usually proceeds by
analogy with established principle (although new principles
may be laid down). If the courts were to attempt sweeping
}éform they would clearly be overstepping their constitutional
role. '

However,'there is room for divergence of opinion
as to when judges have stepped beyond the bounds of legitimate
law-making. The extent to which judges should expand the
common iaw ig the subject of considerable debate.7
§§w Zealand courts have tended to adopt a conservative
stance. On’the other hand in respect of the related
‘issue of whether the courts should extend principles found
in statute by analogy to like situations, there ié reasonable
concensus against theif assuming such power. (Burrows,
19?6)‘ Filling in gaps in statutes by analogy is a charac-
teristic feature of the European Civil Law and it is an
gpproach that is favoured by some prominent Common Law
jurists, including Lord Scarmah (1974). Long-~standing
-adherence to the fiction that judges don't make law in

order to maintain the apperance of strict conformity to



the separation of powers has hindered the development
of guidelines to govern the proper limits of juaicial
law-making. |
a Divergence from the strict theory of separation
of powers is even more apparent in relation to the executive
branchﬁ>' The demands of the welfare state have resulted
in an increasing guantity of law-making being carried
out byfthe Executive. Such law is collectively referred
‘té‘as subordinate or delegated legislationg. It must
be authorised by Act of Parliémentg and accord with any
cohditioﬁsAset down in the empowering statute. " So great
is the quantity of this form of legislation that it now
exceedsﬁstatutes in volume. (0'Keefe and Farrands, 19?6)
" Furthermore, the Exeéutivé effectively control
the making of statutory law. Although the power to pass
statutes remains strictly that of Parliament, the party
system has given rise to a situation in which'Parliamént
is dominated and controlled,by the government of the day.
This coﬁtrasié with the situation in the United States
"where the President and his appointees (the Executive) -
»gcannot be members of Congress (the law-making branch).
Overlapping membership of the executlve and legislative
branches under our system clearly conflicts with the ideal
of the separation of powers, limiting the effectiveness
of Parliament in restraining the power of the Executive.
As a consequence one might éxpect to find our Judiciary
more vigorous than its American counterparits in protecting

citizens against abuse of power.,  That this is not so
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is attributable in no small measure to the doctrine of
parliamenfary sovereignty (coupled Qith judicial self-
restiraint in deference to the theory of separation of

power).

In essence, the doctripe of parliamentary sovereignty
means that there is no legal limit to the power of parliament
t§ maké and repeal legislation. Unlike those countries
which have a written constitution or a bill of rights
containing fundamental principles against which legislation
can be judged and set aside if it contravenes thosev
principles, in our system no person or body is recognised
as having a right to override or set aside an Act of Parliament
on the grounds that it is unconstitutional.qo This means
that our courts have a more restricted role than their
coﬁnterparts'éperating under a written constitution.

This would be altered if proposals to enact a Bill of
Rights proceeds. Indeed, our courts lack the security
of status that.a written constitution setting down their
“role gives.11 If, for example, Parliamént believed they
_had overstepped the limits of Jjudicial law-making or had
intervened too much in controlling the Executive it could
curtail their jurisdiction. Respect for convention and
public opinion are the only real safeguards against any
such action.

It should be noted that it is implicit in the doctrine
of parliamentary sovereignty that Parliament can legislate
to oyerride a judicial decision. It is, of course, in

accordance with democratic theory that Parliament should
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have final law-making power. ’ But there is inherent potential
for conflict with the rule of law énd the separation of
powers if‘Parliament does not respect thé convention that
it may override a judicial decision for the future but
not overturn the actﬁal,décision between thé parties.
Faiiuré to observe/this convention was at the heart of 
ﬁhe Clyde controveréy. . “ N

It may have been fear of having their wings clipped
fhét Has resulfed in what some commentators12 view as
the‘excessive deference paid by the Engliéh judges to
the doctrine of parliamentary sovereignty which has charac-
, .terised judicial attitudes for most of this century.
Withxaifew notable exceptions they have shown unwillingness
td exténd old doctrines orfdevelop new oﬁes. Where the
common law has‘conflicted with modern conditions they
have usually left it to Pérliament to remedy the situation.
In the;area of statutory interpretation they have éonstrained

13

themselves by literal interpretations. These comments

apply with equal force to New Zealand judges.

This judicial timidity was reinforced in England

14

by a ruling of the House of Lords '@ that it was bound

to follow its own previous decisions, a ruling which stood

untii 1966. The New Zealand Court of Appeal never adopted
such a strict approach, although it did generally follow
its previous decisions. But the English ruling inevitably
“influenced the development of our law becausec House of
Lordswdecisions are_frequently Tollowed.

Deference to both parliamentary sovereignty and
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the separation of powers led the courts to insist upon
excluding policy issues in reaching decisions. The result
was that the courts came to be viewed as increasingly
irrélevant for dealing with the injustices and problems

of modern society (Abel-Smith and Stevens, 1967)

The position in England and New Zealand contrasted
Stfongly with that of the United States, where the courts
were very active in extending doctrines and developing
new ones. It is easy to suggest that this happened because
the courts there have power to review legislation. Indeed
part of this activity did arise from the power to review,
but by no means all of it. They were also active in
expanding the common law to meet Changing sociél conditions.
This included efforts to deal with the increasingly pressing
problems of natural resources management. It may bhe |
that the power to review legislation encourages a greater
disposition to develop the common law as well.

However, from around 1955 there was a shift in
nattitude on the part of the English judges. Stimulated
~ by the Lord Chancellor of the day, Lord Kilmuir, who
believed the courts should help solve social problems,
the courts began to take a more active role in adapting
the common law and aléo hegan to take a broader approach
to statutory interpretation. (Abhel~-Smith and Stevens,

1967) The New Zealand courts have participated in this
trend toward greater activism. Mr Justice Cooke, (1975)

referring specifically to environmental problems, has
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stated t(hat 'the common law is notryet past the apge of
child-bearing.' This promises hope for the development
of the common law in response to resource managementi prob-
lems, within the constraints of the courts' constitutional
role. . The extent of any such development will depend
upon prevailing views as to the proper limits of judicial
activism.

In the follqwing chapters I turn to an examination
of those aspects of the common law relevant to resource
managemeht. AFor convenieﬁce the discussion is broken
into two parts, one dealing with private law and one dealing
with publicAlaw. This is a conventional distinction.
Thevﬁéture of the actions and remedies available are quite

‘gdifferent, reflecting their respective emphasis on private

15

and public rights. I deal with the court's role in
interpreting statutes only indirectly. It would be another

study in itself to examine the court's interpretation

of statutes relating to resource management.
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CHAPTER TWO

" PRIVATE LAW ACTIONS

Over the centuries the common 1aw has»developed
atgroup of actions, collectively known as the law of torts,
which are concerned with adjuStment of the risks and
losses that are an 1nev1table by pr oduct of 8001a1 contact.
Although the law of torts uses the language of rights,
duties, and interests, essentially, in adjusting risks
aﬁd losses,‘judges are involved inka re$ource allocating
\ ,tésk. For that reason, this branch of private 1&@ has
pétential to assisf in dealing with’the problems which
are‘of central concern to resourcé management; the
pfoblems of environmental degradation and resource
scérciﬁy. ﬂ It is a branch of law which by its very nature
is contihuélly evolving to take into account changing
sgcial conditions and changing social and morai values.
Even at the height of their deference to the doctrines of
péfliamentary Sovereignty and separation of powers, the
judgés.never entirely abandoned the task of develbping
'thé law of‘torts to meet new situations. But in spite
of the trend for judges once againvto play a more active
role in developing the 1dw, the potential of torts from
a resource management perspective has scafcely been
explored in New Zealand. Although the issue has been
the subject of limited discussion in the legal liter aLure‘,
on Tho wvhole it has not developed into a body of concrete

.case law through 1itigation, as lias happened in the United
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States.

There is no single cause of action which is
suitable for dealing with resource management problems.
The law does not recognise any general right to a safe,
healthful,’productive'and aesthetically pleasing environment.
There are six different causes of action in tort which
may be applicable, with varying degrees of suitability,
to the resolution of resource management problems:
trespass to land, nuisance, public nuisance, negligence,
“breach of statutory duty, and what is known as the rule

.in Rylands v. Fletcher. The present nature of these

actions is the product of a complex history of development,
reflécting the particular social conditions to which they
were a response.
(i) Trespass

The action of trespass protects the interest of
the blaintiff in having his land free from physical
intrusion. (Street, 1983) Although in the past the
action has most commonly been associated with unauthorised
entry by a person onto the land of another, the intrusion
referred to is not confined to that of people or indeed
animals. It may be by any physical matter, including
smoke and particulates and probably gases.2 " Hence,
trespass may be turned into a useful weapon to help control
pollution. The act causing the invasion must be either
intentional or negligentg, that is, not purely accidental

. . . ; . 4
or .involuntary, and the invasion must be direct. 1t

is uncleay whether the intervention of natural forces such
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as wind, tide, waves, rain, render an invasion consequential
-rathef.than direct. Discharge af 0il from a ship which
was subsequently carried by wave action to the plaintiff's
- foreshore has been held not to constitute trespass because
_the invasion was consequentialfs This contrasts with an
earlier trespass decision in which it was held that it
waswﬁrespass to allow faecal matter under the defendant's
control to escape into a river sokthat‘it was carried to
the plaintiff's land, whether by the current or wind.6
If‘the approach taken in the oil discharge case were to
prevail; it would pose a major stumbling block for develop-
ment of trespass as a means to control pollution. The
argument that the influence of natural forces prevents
actionable trespass has not found favour with most courts
in the United States. For example, in Martin v. Reynolds
Metals Co.7 the Supreme Court of Oregon rejected the
defendant's claim that the settling of fluoride deposits
on the plaintiff's land constituted only a consequential
as opposed to a direct invasion of'propefty. So long

~as this issue does not restrict the use of trespass, the
’action is characterised by several features which may

make it more attractive than alternative actions. | If the
acfion is brought in nuisance, it is relevant to consider
‘whether the invasion of interest was unrecasonable in the
circumstances. In trespass it is no defehse that the
defendant's conduct was reasonable. Furthermore, it is
no defense that the plantiff's use of land is abnormally

sensitive. (Fleming, 1983) Thus, in trespass the
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plaintiff faces a slightly lesser burden of proof. The
burden of proof is also egsed by the fact that for
intentional trespass at least, actual damage need not
ﬂéubrovéd. It‘is Sufficieﬂf to prove ihe act ol trespass.
However, this advantage is perhaps more theoretical than
reél.‘ Unless actual damage is proved only nominal
damages will be awarded, which is unlike1§ to have much
deterrent value. Where the plaintiff seeks an injunction
rathervthan an awafd of damages, undoubtedly absence of
proof of actual damage will not incline the court in his
favbur when the object of the injunction is to prevent a
"factory polluting.8
(ii) Nuisance

Nuisance, like trespass, protects interests in
land. While trespass’is concerned to protect the interest
in Qxclusive possession‘of land, nuisance is concerned
with balancing interests in the enjoyment and use of land.
Unlike trespass, it is not confined to direct invasions
of land, which makes it potentially applicable to a much
wider range of environmental problems. These include
pollution in all its formsg - gases, particulates, noise,
smell, solid waste, problems of flooding, subsidence and
efosion, fire, noxious weed encroachment, protéction of
views, indeed, almost.any adverse environmental impact
over which adjeining property owners might come into
conflict. : There is some debate whether it is necessary
to a cause of action in nuisance that the nuisance emanate

from land of the defendant. The view favoured in
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New Zealand is that it need not. The action is
av@ilable, itlwould seem, if the defendant misuses
someone else's land,'or public 1aﬁd, or even the plaintiff's
own 1and.10 The interference complained of need not

. necessarily have been created by the defendantf A land-
owner may become liable for a state of affairs which he
has added to, or which he has or ought to have pecome
aware of, and did nothing aboﬁt.11 It is éoméﬁimes
saidfthat nuisance does not apply where there is an
isolated event rather than inferferénce of a coﬁtinuing
naturé. However, New Zealand courts do not adheré

strictly to this rule,12

which if enforced, would restrict
the potential of the action. ’

-~ The mere fact of interference is not a sufficient
gréund to succeed in a nuisance action. ’The courts must
be satisfied that the interference is both substantial
and unfeasonable in the sense that the plaintiff should
not be required to suffer it. The defendant may be
opérating his faétory with care, but it Still may he
adjudged unreasonable after taking infé account the balancé
of interests. In performing thebalancingemeréise,the
.courts take into account such matters as the pdrpose of
the defendant's conduct, its éuitability to the locality,

¢

its value to the community, the duration of the interference

and the practicality of avoiding the interference; the
extent and character of the harm to the plaintiff, the
value of the use interfered with, its suitability to its

locality,~and whether the plaintiff could have avoided the

harm. Once the plaintiff proves an interference caused
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by the defendant, the burden of satisfying the court

that the interference was reasonable shifts to the

defendant. (Fleming, 1983) Although the action is

coﬁéérned to protect interests in land, the damages

recoverable are not limited to land, but also cover injury

to chattels and loés of commercial profit.13 However,

the iiability of the defendant is limited to harm that was

a foreseeable consequence of the nuisance. W¥here there

is actual physical damage to land or chattels theron,

the courtsiseem more ready to infer that the interference

is'unfeasonable, without regard to the locality or the

utility of the defendant's conduct. Indeed, the

New Zealand position seems to be that where there is

material injury to property not only do utility and

locality become irrelevant, but so also does foreseea-

bility. The nuisance will be actionable so long asg

the démage‘"represents the consummation of a risk,

however remote, inherent in the conduct of the defendant”.14
"' Factors such as zoning, whether or not the defendant

is acting in compliance with various statutes such as the

Clean Air Act or the Water and Soil Conservation Act,

will be relevant to the issue of whether the interference -

is unreasonable, although not necessarily conclusive.15

Nevertheless, where there has been full compliance with-

any necessary statutory consents, this is likely to

weigh heavily with the courtlwhen it decides whether, on

balance, the interference is unreasonable.
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{t is unclear to what extent the court would
consider broad environmental concérns such as ensuring
sustainable use of renewable resources, preserving
diversity, or protecting ecological processes, relevant
to the balancing of intérests,.exéept to the extent
«that they directly affect the plaintiff. In a leading
-American caseTG the Court took the view that they were
irrelevant. However, in coﬁsidering the utility of the
defendant's conduct, the courts frequéntly take into account
such matters as the importance of the offensive enterprise
to the locality in terms of employvment. This, too, is
a matter of public rather than private concern. There
is Sﬁfely no justification for treating broad environm
 mental concerns on any different fooﬁing from broad
economic concerns. But there can be little doubt that
the courts would be entitled to take these broader
considerations into account in an action for public
nuisance. This gives the tort of publ%c nuisance a
significant advantage from a resource‘management
perspective.

(iii) Public Nuisance

Public nuisance is an act which seriously
interferes Qith the health, comfort, or convenience of
the public generally, or interferes with rights which
members of the community generally might otherwise
enjoy.}7 The action is a curious hybrid of public and
private law. Public nuisance is‘classiiied as a

misdemesanour or petty crime. For this reason, before
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a private individual can bring an action in tort18

he mﬁst establish not only the nuisance but also that
he has suffered harm over and above the public at
1arge;19 Alternatively, he must obtain the consent
of the Attornéy-General to bring relator pfoceedings
‘(ah'action taken in the name of the Attorney-General) 20
whiéﬁ rémoves the need to show special injury. If
neither situation applies it must be left to the
Atfofﬁéy—General to bring action. In practice, this
seldom occurs.

‘fAlthéughxpublic nuiéaﬁcé will frequently overlap
with priVate nuisance, it is not limited by the reqﬁire—
ment that there be an invasion of the plaintiff's
interest in land. The relevant criterion is invasion
of a public interest. Hence, unlike private nuisance,
this action has the potential to be used by concerned
citizens'té pféfect public 1aﬁds and waterways or other
common property resources.21 This makes it the most
valuable action from a resource management perspective.

But in spite of the apparent advantages of‘the
pﬁblic nuisance action, these could remain theoretical
if’the special damage rule is interpreted restrictively
’of‘the Attorney-General's consent to undertake proceedings
is sparingly granted. At present, the law is uncertain
as to what sort of damage will suffice to permit a private
action. On the strictest view, the damage must differ

not. only in degree but in kind from the injury suffered
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by the public at large. This is an onerous burden,
which led to a decision that commercial fishermen

could not bring an action for loss of their livelihood

- against polluters of public waters because their

injury did not differ in kind from that of the general

22

public, although it was significantly greater. Not

falllcourtsiunwaadopted such a restrictive approach.

- The modern tendency is to adopt a more liberal approach,

which allows a private action so long as the plaintiff's

© hardship is appreciably more substantial, more direct,

or more proximate. (Fleming, 1983). Personal injury

or pecuniary loss will usually amount to particular

» damage. - In a line of American decisions, the courts

relied on proximity of the plaintiffs to the location

. of the nuisance as sufficient to distinguish their injury

from others.z3

Even this more liberal approach,
although helpful, will not greatly extend the situations
when suit can be brought by private citizens to prevent

various forms of environmental degradation. = Public

cnuisance will not be widely useful at the instance of

members of the public unless recreational interests or

. . . 24
what may for convenience be termed 'ideological'

" interests, are recoghised as giving a greater interest

than the public at large. The very fact that public

nuisance is treated as a crime may also restrict the approach

potential of this action, The courts may hesitate to fix
the label of a crime to an action, notwithstanding that it
interferes with the interests of a large section of the

public. This difficulty is likely to be felt most
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strongly in the area of protecting aesthetic values.

The potential problems are well illustrated by a leading
Australian case in which the court declined to treat a
proposal to build a tower in a public park, which would
have an adverse impact upon a prominent«skyline view, as
a public nuisance.25 The presiding Judge stated "it

is the existence of conflicting points of view which
~points up the difficulty of treating a dramatic change
in the landscape which éhocks those of one point of view,
but does not shock but even attracts others, as a fit
subject for public nuisance....it is going much too far
to suggest that it might be a crime fo construct a
building which offends even a large majority of citizens
in some locality by reason that it is considered to hreak
a skyline...."

(iv) Negligence

Negligence frequently overlaps with the actions
already described. However, unlike those actions, which
focus on the impact of the defendant‘s-activity on the
interest of the plaintiff, negligence focuses attention
on the conduct of the defendant. It is conduct falling
below a standard demanded for the protection of others
agéinst Qnreasonable risk of harm. It is judged against
the impersonal standard of how a reascnable man would have
acted in the circumstances. Factors the courts take
into account in determining whether the required standard
of care has been met include the likelihood of harm, the
maénitude of the risk, the risk of serious injury, the

utility of the defendants act, the burden of eliminating
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risk, whether or not the defendant'slcoﬁduct conforms
to standérd practices, and whether‘or not it is in
compliance with any appropriate standard of conduct
prescribed by legislation. (Fleming, 1983; Streect,
1983) The fact that conduct conforms to common practice
does not necegsarily avoid liability if common practice
is not‘in accord with what ought to be done. For example,
a court might well find that a proper regard for environ-
mental safety would require'adoption of abatement technology
that is not in common use, or adequate research into the
safety of a product before its release onto the market.
Because negligence is not defined in terms of
either a particular type of harm or a particular type of
interest invaded, it is a tort of very wide ranging
application, the boundaries of which are being extended
steadily. However, if the scope of the action were
allowed<to be extended indiscriminately, it would become
an undue fetter on freedom of action. Hence the courts
must strive to strike a balance between&the protection
afforded’by the action and freedom of action. They do
this principally through the cqncept of a4 duty of care.
Behgviour which the man in the street would iabel as
negligent will not necessarily entail liability.
Liability only arises in a situation where the courts
hold that there is a duty in the circumstanceg to observe
care. Their approach to the creation of new duties
consists of asking first whether there is a sufficient
relationship of proximity between thé plaintiff and the

defendant that the latter must have reascnably foreseecn



that carelessness on his part would be likely to cause
damage to the plaintiff. If this test is satisfied,
they will consider whether there are any policy consider-
ations forﬁnot rédognising a duty, or for limiting its
scope.?®  The plaintiff, having established that the
defendant owed him a duty of care which he has breached
by failing to attain the required standard of care, must,
in addition, be able to show that breach of the duty
caused him harm which was reasonably foreseeable. In
general it can be said that the plaintiff in negligence
faces a more difficult burden of proof than plaintiffs
in the aétions considered so far.

Thus far in the development of negligence the
Qourts have tended to restrict liability to situations
in which injury occurs to the person or to physical property.
They have even resisted allowing iiability for economic
loss unless it is consequential upon injury to person or
property, although recently some inrocads have been made
in thistafea.27 . The need to‘show injury to person or
property means that for the purposes of resource manage-
ment, negligence has a narrower range of potential
applications than an action in ﬁublic nuisance.28 For
eXample, those whose recreational or commercial interests
have been affected Sy toxic discharges from a factory, but
have suffered no harm to person or property, would have no
claim in negligence, but might well have an action in
public nuisance. Furthermore, in negligence actual
physical injury must be sustained. Mere interference

with personal comfort or enjoyment of property cannot give



26

‘grounds for an action as it does in nuisance.

(v) Breach of Statutory duty

The action for breach of statutory dyty cannot be
disregarded as a possible basis for actions concerned with
environmental issues, although by the very nature of the
"action it is not possible to say much about the situations
in which it might apply. Both the interests protected
and the conduct giving rise to a cause of action will
depend on the statute concerned. In order to succeed
the plaintiff must first of all persuade the court that
‘the Act intended to confer a right of action in tort‘and
that/he is one of the persons protccted by the statute.

He must then establish that the defendant was in breach of
‘a‘mandatofy duty29 imposed upén him which caused the
plaintiff harm within the scope of the general class of
risks at which the statute is directed.SO Parliament
seldom indicates whether a private action in tort was
~intended. It is therefore a matter for interpretation

by the courts, although inevitably there is a degree of
artificiality about this, because if a right of action had
been intended, the Act would almost certainly say so.
Clearly, policy ¢onsiderations play a large part in
whether an action will be alloﬁed. However, in general
‘it can be said that it is easier to prove the Act created
a private right where the duty is imposed for the henefit
of an aséertainable class and where no alternative remedy
fdf»breach of the duty is provided.B1 Furthermore, the
courts will not readily allow an action in tort where public

bodies have breached general statutory duties. (Street, 1983
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(vi) The: rule in Rylands v Fletcher

The rule in Rylands v Fletcher applies to much

mofe specific situations than the actions previously
disbuééédlb It applies to interfereﬁcé with the land of
ahother32 caused by the escape of something accumulated
on tﬁeylaﬁd of the defendant, in the course of non-natural
uséféftﬁis land, which is iikely to cause harm if it
escapes. | Althéugh nuisance, negligence, and trespass
maylbe aiternativévééuSes éf action; the rule in Rylands
v Fletcher sometimes applies where the others cannot
éucceéd;  If the plaintiff successfully establishes all
the‘elements of the cause of action the defendant wiil be
liabie regardleés of whether he was negligent in allowing
the éscapé or whether the circumstances of the escape
were foreseeable, except where he can show the escape was
caﬁéed by an unprecedented natural act ("act of God") or
by the deliberate éct of’a stranger which could not

33 No liability would

reasoﬁébiy haﬁe been anticipated.
arisé in hegligehée, trespééé gf huisancé for unforeseeable
harm resulting from escapé 6f the accumulated object (save
in fhe‘caSe of thé exception noted above to the general
requirement of foreseeability in nuisance).' A'landowner's
liébility for the aétions of independent contractors,
léwful visitors, servants and agents is also more extensive
than it is under the other torts.34
Whether or not a use of land is held to be non-

natural is critical to the outcome of an action under the

rule. It is usually defined as ”somevspecial use bringing



with it increased danger to others, not merely ordinary
use of land or such use as 1is préper for the general
benefit of the community”35. However, this gives little
sindication of the situations in which the rule will
apply. The definition is sufficiently flexible to

allow the courts to adjust to changing patterns of

social and economic need. In New Zealand it has been
held to cover scrub burn-offsSG, roadside spraying with
weedkillersi altering the’natural contdur of the land

P . . 138
to create an artificial accumulation of soil and

‘diversion of water from its natural watershed to another. Y
Elsewhere, aerial spraying of weedkiller, slag heaps,
‘phosphate slime reservoirs, and bulk storage of water,
gas, oil, even electricity, have been held non-natural
uses for the purposes of the rule. Approval of a
particular use by a planning authority does not automatically
make it 'natural'. (Fleming, 1983) Nor is it necessary
‘that the thing 'accumulated' bhe inherentlybdangerous.

In spite of the very specific requireﬁents of

the rule, " the examples cited above indicate that it

is applicable to a number of important environmental

préblems. However, the courts have tended on the whole

to be conservative in extending the rule to new situations,

Although the potential of these actions for dealing
with various environmental problems is undoubtedly much
,gpgater than the limited number of New Zealand cases would
suggest, the very fact that they afe private law remedies

entails certain inherent disadvantages from a resource
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management perspective, in addition to any disadvantages
generally inherent in litigation as a form of problem
solving, which is to be the subject of discussion in
Chapter Four.

| We have seen, that with the exception of public
nuiSancé, the court is concerned with the issue of
whether the actions of the defendant have caused injury
to private rights of the plaintiff. Whether or not his
actions also cause injury to the environment is peri-
pheral to the courts' central inqgquiry. In some situations
the injury to the plaintiff's interest will coincide
closely with the injury to the environment, as, for
example, where toxic emissions from a factory or leaching
of'téxic wastes from a hazardous wastes disposal site,
dimpair or destroy the biological productivity of the
plaintiff's land. Very often the wider environmental
harm is incidental to the injury sustained by the plaintiff
' whicﬁ gives rise to a cause of action. A typical, if
rather mundane example of this category of injury, is
the case of air pollution from an adjoining factory which
interferes with the plaintiff's enjoyment of his land
by damaging paintwork on his buildings, preventing
washing from being hung outside and generally making
outdcor activities unpleasant. The action must stand
or fall on the merits of this particular injury to this
particular plaintiff, not on the basis that it is

contributing to the cumulative problem of air pollution.

Indeed, as has been noted previously, there is some doubt
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~concerning the extent to which it is relevant at all

_ to take into account the wider environmental problem

of which the particular injury in question is but a part.40
Courts will differvin‘their attitudes on this point.

| Likewise, they will differ in the extent to which they"
will‘take account of the wider socio-economic issues
;which also ought to be part of sound resource management
decision-making.  The selective basis on which the
_;ourts process information makes litigation a crude tool
- for striking the best balance between development of
resources and protection of the environment. It is a
'§ery indirect means of dealing with widespread environ-
nmenﬁgl problems, although‘it may resolvewor ameliorate

a particular problem in a particular place.

A further consequence of the central emphasis on
injury to private interest is that the actions outlined
are not useful for dealing with the problems of 1oqgterm
harm}to the environment, where injury is caused to future
 rather than present generations, or where the immediate
injury to individuals is insufficient to give grounds
.for litigation. Unless the courts modify the special
injury requirement for public nuisance, even that action
'woﬁld be unavailable at the suit of private individuals
in this type of situation.4?

Issues of resource scarcity will frequently fall
into the category of causing harm to future rather than
present éenerations. Hence the law of torts is in

general less able to deal with scarcity issues than those
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ofxenvironmental degradation. Clearly there are
~exceptions. The threat of scarcity may be imminent.
Yet even then, this of itself does not fit any of the

42 The issue of

intefests’protected by these actions.
resource scarcity may be approached indirectly where

this issue merges with problems of environmental
degradation. For example, where environmental degra—
dation poses a present threat to the sustainability of
renewable resources, or where wasteful, inefficient use

of resources creates pollution problems.

&Although interference with property is one of the
privaté interests protected by the law of torts, substantial
damag; may be cavsed to a plaintiff's land and the
ecological communities living on it without necessarily
cénstituting injury to land for the purposes of legal
action. The anthropocentric nature of what is meant by
injury is graphically illustrated in a recent New Zealand
decision.43 The case concerned a fire which had
escaped from neighbouring property onto the land of
Forest Products, where it had burnt scrub and bracken

bdt not any of the plantation timber. The issue for

the Court to decide was whether in a Rylands v Fletcher

acgion the plaintiff could recover costs incurred in
firefighting. It found that there had been no injury to
land. However, because interference with use of land fell
within the rule and the need to firefight was such an inter-
férence, recovery of the cost of doing so was allowed.

One of the most serious limitations arising

N
ST
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from the fact that these are private remedies designed
to compensate for injury to private interests is perhaps
“'self-evident. A right of action can only accrue once
“injury has heen sustained. Apart from certain limited
. exceptions threat of injury does not suffice to give a
cause of action. Clearly, action taken after the event
s far from an optimum means of problem solving and is
»the antithesis of the desired resource management goal

~of anticipatory planniﬁg. Thus, where the harm is
irreversible the law of torts can at best act as a
“deterrent. Its effectiveness as a deterrent against
!repetition of similar harm by the defendant will depend
on‘the severity of the damages awarded against him.
J-Tﬁis is the principal remedy of torts. The bésic aim

- of damages is to restore the plaintiff to his previous
-position subject to the rules concerning foreseeability

‘ of damage which were noted above. Clearly, if the
~court is concerned to réstore the plaintiff to his
~previous position the damages awarded will not necessarily
result in the best allocation of resources. In economic
. terms the amount of damages may not reflect social willing-
‘ness to pay for the offending activity. The effectiveness
"of the law of toris as a deterrent against similar acts

- by others will depend first and foremost upon the risk
of being subjected to legal action, as well as the
- severity of the possible damages award. Where there

cis a high risk of legal proceedings one would expect
-potential defendants either to spend up to the anticipstied

cost of damages to prevent harm or to take out liability



insurance. In either case this should cause a shift in
consumer demand through cost internalisation (provided

that consumer demand for the product or service is elastic).
(Thompson, 1973) If the law acts as a poor deterrent
because rigk of 1egal prgceedings is low,not oﬁly will it
be inequitable between those in similar situations but it
may also distort efficient resource allocation. Assuming
that the defendant is able to pass on the costs of the
legal action through the pricing system, the effect of a
completely random selection of defendants is that similarly
harmful or more harmful behaviour by others may gain a
'market advantage.

;p the case of reversible harm torts actions can
play ;4m§re positive role by stopping the cause of the
harm. This may be achieved either by an award of damages
or by grant of an injunction. | In order to put an end to
the harm, damages must of course be sufficient to cause
the defendant to alter his behaviour. An inadequate
award of damages may simply have the effeét of licensing
the harmful activity. From the point of view of preventing
éontinuation of the harm the injunction is a more useful
Temedy.

“An injunction is an order of the court requiring
the defendant to do or refrain from doing a particular
thing. Where the defendant is restrained from committing
or  repeating a tortious act the injunction is termed
prohibitory. This is the usual form of injunction and

is frequently used to prevent a nuisance or a trespass.
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An injunction may also take the fprm of requiring a
positive act to put an end to the tort, for example,

an order to install pollution control equipment, This
is-termed a mandatory injunction. It can be argued
that this form of injunction is less desirable in the
interests of wise resource use than an order which
simpiy requires an end to the harmful activity but leaves
it to the defendant to find the means of doing so. it
is perhaps for the best then that maﬁdatory injunctions
are sparingly granted.44 Indeed, there are practical
limitations as to the types of act that the courts can
compell. They are not equipped to provide continuing
supervision to ensure that an ofder is complied with, so
where this would be necessary a mandatory injunction is
ﬁnlikely to be granted.45

An injunction may be applied for once litigation

has commenced but before it has proceeded to a hearing.
This is known as an interim or interlocutory injunction,
This is obviously an important advantage where proceedings
are likely to be protracted or delaved. In theory the
injunction will either be confirmed or revoked‘ﬁhen the
cause of action is tried, but in practice, the grant of
guch an injunction usually results in settlement between
the parties so that the matter never proceeds to trial.
If this happens the plaintiff will benefit from not facing
the full burden of proving his case. Where the injunction
he seekS is prohibitory he need only satisfy the court
that there is a serious question to be tried and that

damages would not be an adcquate remedy. Having satisfied
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this test, the court will decide whether or not to
grant an injunction on the basis.of the balahoe of
hardship between the pafties.‘ If the plaintiff
succeeds in obtaining an injunction, it may in effect
‘be granted in a case where he would not bé successfulA.
in establishing all the elements of the cause of action

‘4t full trial.d®

In the case of mandatory injunétions
‘the plaintiff has the more substantial task of establishing

a prima facie case, that is, he must go some way towards
47

proving the merits.

Although injunctions will not be granted where
damages would be adequate compensation, it is relatively
easy to show they would not where damages can't easily
be quantified or where the wrdngful activity is of a‘
continuing nature, or is 1ikely to be repeated. This,
of course, will frequently be the case with environmental
harm. However, injunctions have been held not to be
available in negligenée actions, even though the wrongful
dctivity is of atcontinuing sort which'would be eligible
for an injunction if tried in nuisance, trespass or

iEylands v Fletcher.48 This reduces the usefulness of

this cause of action.

The courts are not influenced in their decision
whether or not to girant an injunction Dby considerations
such as the greater economic or social value of the
offending activity. If damages would not be an adequate
remedy the courts may grant an injunction although it is

against the public interest to restrain the activity
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concerned. Indeed, injunctions have been granted wheh
it would have been‘cheaper for the plaintiff to prevent
the harm, Having excluded wider public interest issues
from consideration in deciding whefher the plaintiff
should succeed, one might expect such issues wouid be
- considered relevant in deciding what form of remedy
should be granted.49 Apart from.the traditionally high
regard for private property rights, in the common law,
the policy behind this attitude seems to be based on the
belief that to provide otherwise could in effect force
the plaintiff to seil out to the wrongdoer of put up with
the harm on the defendant's térms.BO To the extent that
environmental concerns would in all prohability be subor-
dinated to economic considerations if the public interest
were taken into account, undoubtedly-this attitude is often
advantageous to the environmental plaintiff. But overall,
exclusion of the public interest cannot serve the interests
of sound decision-making. It is pérhéps partly recognition
that the adversary format of torts probeeding cannot produce
a fine enough balance between public and private interests
that leads the courts to exclude public interesf altogether.
But this yet again illustfates that torts proceedings are
hot:an ideal tool for striking the best balance between
protecting the environment and the legitimate needs of
resource users.

The one exception to the normal situation that no
right of action can accrue unless injury has been sustained,
lies in the courts' power to issue quia timet injunctions.

This form of injunciion may be issued to restrain a threatened
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tort. In spite of the obvious application of this
sort of injunction to environmental problems, it is

important not to exaggerate its potential. The courts
51

~are sparing in their use of them. There must be a

strong probability that what the defendant is intending

to do will in fact take place and Qill cause substantial
injury if it does. The degree of probability required
will depend upon the circumstances but in particular the
gravity of the possible injury and the balance of hardship
between the parties. If the damage would be irreparable

there is a greater likelihood of an injunction being

‘granted but clearly if something other than an injunction

could avoid the threatened damage the courts would not

s

issue one. Hence the imminence of the threat will be an

~important consideration. A major practical difficulty

in the way of obtaining a quia timet injunction will be

proving that injury will be caused. Even though the
possibility of obtaining this sort of‘injunction is
preferable to a remedy after damage has occurred, it is
clearly ﬁo substitute for anticipatory planning.

Proof of causation is a difficulty shared by all

torts actions, not just an application for guia timet

injunctions. It is essential to the logic of the law

éf toris that the defendant must have caused the injury
complained of. In the interests of fairness he should
not be liable for harm he has not caused (or will not
cause). The usual test of causation is known as the
“but—for test!,  The plaintiff must be able to show that

the harm would not have occurred but for the defendant's
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‘act. Two sorts of difficulty typically arise in the
‘environmental context: ~problems of linking the harm to
the challenged activity because of scientific uncertainty
“about causation, and problems of linking the harm to the
@defendant because of multiple causation. Both sorts of
'“difjiculty may be encountered in one action. Even when
“there is a single identifiable defendant and no doubt
’7that his activity causes the type of harm alleged by the
?plaintiff, actual proof of cause may involve considerable
"expense, requiring expert witnesses and use of complex
;technology such as radio-isotope tracing or remote

, . 52
sensing.

This will not always be so, of course.

In ‘Some cases evidence of visual observation may be
'?éufficient, or something as relatively straightforward
“as ambient air test or water samples.

Scientific disagreement about the nature and
extent of the harm caused by various pollutants or
2‘fzhemical toxicants places a serious obstacle in the way
‘of greater use of the law of torts to deal witﬁ many of

 the serious problems of environmental degradation and

“threat to basic life gsupport systems. It is self-evident
'vthat with many environmental problems action must be
:faken on the basis of risk rather than certainty because
“if harm does result it will be irreversible. In any
'particular case the degree of probability of harm
“occurring needs to be balanced against the severity of

the possible injury. A legislator is freer to act on

“a lower degree of probability than is proper for a

judge. Legislation will apply to all those who carry
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out the potentially harmful activity. The judge, faced

with a quia timet application, has to decide whether an

individual defendant should be stopped from carrying out
an activity he is otherwise lawfully engaged in. This,
in fairness, must demapd a high degree of probability,
which is’not to say that a plaintiff should be denied

‘a remedy against thevpotential harm simply because the
1egislators have not seen fit to control the risk. The
point is that judges and legislators are faced with guite
different balances of interest.

Although there is general scientific agreement
ébout the harm caused by an activity courts may be
reluctant to trust the evidgnce of new and reiatively
unfried scientific methodologies. Even longstanding
methodologies such as statistics may, depending on the
circumstances, be considered an insufficient basis for

53 On the other hand, because

impésing legal liability.
the requisite legal standard of proof is the balance of
probability the’courts may find that legal cause has heen
established where scientists would not be prepared to
assert causation.54

Multiple causation problems arise whenever the
injpry to the plaintiff is the result of a combination of
causes or where it could havé been caused by any one of a
number of defendants. This sort of situation commonly
arises in litigation over pollution, especially in an urban

context where there will be numerous sources, many of which

may act synergistically. In these circumstances the'but-for"
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test will be very difficult to apply. But the law does
not‘leave a plaintiff entirely remediless.‘ In what may
be described as the "contribution-to-aggregate-condition
test", several defendants who,'fdr example, pollute a
stream méy be held separately liable even though the
contribution of each alone would not cause substantial
harm.55 Each defendant will be held liable for all the
harm though, of course, the plaintiff can only recover
one lot of damages.56 The situation is a little
different when natural conditionsvcontribute to the
aggregate cause, as for example, where emissionsg from

a geothermal power plant combine with natural geothermal
emissions to cause harm. On normal rules the defendant
should only be liable for harm caused by the amount he
contributed unless it was foreseeable that the addition
of his emissions would result in harm where there had
been none before. If there is no base line data available
for gauging the natural contribution it will be very

difficult to determine the appropriate extent of the
57

.defendant's liability.

¥here injury could have been caused by éne of a
number of defendants the plaintiff faces greater difficul-
tiés. He can join all the possible defendants and hope
that by attempting to exculpate themselves they will
assist him to prove which caused the injury. American
and Canadian courts have de?eloped certain burden of proof-
sﬁifting rules which may assist the plaintiff under some

circumstances. In negligence suits, where the plaintiff



41

is able to prove two or more persons acted negligently
and the injury was caused by one of them, each defendant
will be held liable unless he proves he did not cause
the injury.58 A ?ariant on this rule has been deveioped
in relafion to negligence suits for dangerous products.
.The market share liability theory imposes liability on
all producers of a product from an identical design or
formula to the extent of their share of the market
unless a defendant can exonerate himself. This rule
could be extended to situations where the activities of
a group of defendants result in substantia11y the same
discharges and the plaintiff is unable to trace the
actﬁél source of those eventually deposited on his land.
Although the plaintiff must still prove his injury was
caused by the emissions, in effect, under this rule he
would no longer have to prove the defendant caused the
harm,

Notwithstanding the potential usefulness of these
various ruies in’environmental litigation, there are
limits to the assistance which can be derived from them.
Their value decreases as the number of contributing
causes or possible defendants increase,. If pursued
téo far they would gquickly bring the courts into the
borderline area between lawmaking which is a valid
exercise of judicial creativity and that which encroaches
on the legislators role. |
| Discussion of the contribution the law of torts

can make to dealing with resource management problems
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would not be complete without é brief consideration of

the effect of statutes on these reﬁedies. Legislation
now provideéVStatUtory précedurés for dealing with many
resource management problems. Therce is a prcsumption

of statutory interpretation fhat statutes are not intended
to abolish common law remedies unless there is a statement
5f specific intent of unless they do so by necessary
implication. None of the major pieces of environmental
legislation expressly exclude the common law remedies,
but they inevitably affect them. Evidence of noh—l
cqmpliance‘with the conditions of a water right‘or a
.licence under the Clean Air Act, for example, willw
provide strong support for a plaintiff who claims a
nuisance exists, and may assist him to establish that‘t
there has been breach of a duty of care. On the other
hand evidence of compliance may provide a defense for the
defendant.  Possession of a water right has been held

ﬁo defense to a defendant who causes damage to the
;roperty of éﬁother in the exercise of his right by,

for example, negligently diverting a stream in such a

&ay as to cause flooding to neighbouring 1and.59 But
where effluent disposal complies with the conditions of
a'water right granted in a valid exercise of statutory
power, undoubtedly the courts would not impose liability.
By effectively setting a higher standard than that imposed
by the statutory authority, they would be taking upon
the@sleves a decision-making power which Parliament has

vested in another body.60
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‘here a statute does not expressly exclude common
law remedies, a defendant who is acting puréuant to
statutory authority will nevertheless be sheltered
from liability if he can prove that commission of the
tort was an inevitable consequence of carrying out the
authorised act. He will be able to do this if he can
show that he used all reasonable skill and care in
carrying out the activity, in the light of contemporary
scientific knowledge. Thus the operators of a coal-~fired
- power plant in Britain were unable to excuse themselves
from a c¢laim in nuisance by arguing that sulphur
emissions are an inevitable consequence of operating
such/plants.61 The court was of the opinion that they
had shown '“callous indifference in plahning the construc-
‘tion of the station to all but its own efficiency'.

They could have done a great deal more to find out how

12 However, where a statute

to mitigate the emissions.
vests a body with a power to execute a variety of works

of a specified description (such as flood control wofks)
as and when it deems necessary, the defense of statutory
authority will usually apply. Although the injury

might be avoidable to this particular plaintiff'by siting
the work elsewhere, injury to someone is inevitable if

the work is to be carried out. If the courts were to
intervene by granting an injunction they would here again’
be substituting their opinien for that of the authority

in whom Parliameqt has vested the power. But a statutory
authority cannot excuse itself on these grounds if it is

acting outside its powers, or if the injury results from
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negligence in carrying out the work.68

Where the injury to a plaintiff arises from a
‘f;ilure to providé a servicé or benefit pursuant to a
statutory power,64 the concern of the courts not to
substitute its opinion for that of the statutory
authority has a decisive bhearing on whether or not a
rémedy will be available,. A distinction is drawn
ibetween planning of policy decisions, which cannot give
rise to a cause of action and what the courts describe‘
as operational decisions. This relates to the manner
in which a policy, once determined, is carried out.
Thus a decision whether of net to provide a sewage
system isya policy matter. Failure tq provide one
could not give rise’to liability for damage caused by
pollution, bhut damage caused by an unrepaired leak comes
within the operational sphere and could give rise to
Qiability. |

The most significant statute which excludes common
1aw remedies is the Accident Compensation Act, 1972.
‘This abolishes all actions for personal injury, replacing
them with a statutory compensation scheme. This curtails
vthe value of torts actions for dealing with environmental
problems which cause serious health problems, unless
actionable property damage also occurs. However,
Vennell (1975) argues that the Act does not prevent an
injured party seeking an injunctiOn.GS If this is so,
the most valuable remedy from the environmental standpoint
remains intact, but the Act still has a major impact upon

the opportunites for bringing negligence actions. This
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is perhaps unfortunate. Though the law of torts may
have had little deterrent effect in the typical road
accident injury case, a sﬁbstantial award of damages
in a case such as the Bhopal gas leak can he a more
effective deterrent than regulations which may or may
not be enforced and aré certainly unlikely to provide
pénélties comparable to a.damagesclaim.66

- In conclusion, it needs reiterating that the law
of‘torts cannot substitute for sound planning or for
regulatory control. Even if the scope of these actions
were broadened to include interests which are not>at
‘present recognised, many of theAinherent difficulties
would remain. But their limitations should not lead
us to overlook the positive contributions théy can make.
B& preventing or ameliorating many local éources of
énvironmental harm, which individually may be relatively
binsignifiéant, thé? canﬂﬁé%e‘én impoftant contribution
to the problem of gradual attrition of envifonmental
quality. They can supplement the enforcement of regu-
lations or deal with problems which are not cqntfolled by
regulatiaﬁ‘or fall outside the scope of planning controls.
th least of all, a torts action can perform a valuable
publicity function, providing a catalyst for change, even
though the action itsélf might fail. Part of that value
comes from the language of the law, which may help induce
attitudina} changes, as Thompson (1983) has obhserved.
"Negligence', 'nuisance', and ‘trespasé‘ convey a moral
force which is not matched by terms such as 'cost-

internalisation'.
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CHAPTER THREE

PUBLIC LAW ACTIONS

The actions discussed in the previous chapter were

- principally concerned with preventing or ameliorating
environmental harm caused by the actions of private
individuals rather than public authorities,1 although

the latter can also be held'liable under those actions.
However, the defense of statutory authority and the limi-
tations upon imposing 1iability where planning or policy
decisions afe involved often preclude actions invtort
(against‘public authorities. Furthermore, a public authority
may, of course, act unlawfully without committing a tort.
This chapter, therefore, examines the main method available
tQ citizens for challenging the acts or decisions of the
administrative branch through the courts, the procedure

of judicial review.

. The importance of the State as both a major owner
and regulator of resources means that the decisions and
aétions of public authorities frequently have a greater
impact upon the environment and resource allocation than
the actions of private individuals. Resource management
disputes arising between citizens and the State typically

fall into one of three categories:

1) Disputes over management policies for publicly owned
resources.
2) Disputes over the expenditure of public money on

projects which may harm the environment or restrict the



47

freedom of future generationsto choose different patterns
of resource use.
3) Disputes concerning the nature 6rbscdpe of regulatofy
control over actions which affect the environment‘or the
allocation of resources (including failure to regulate and
authorisations of resource development by the private sector).

- Not all such disputes are capable of resolution in
the judicial arena. We saw in chapter one that our courts
have no power to review legislétion. Hence, where inadequate
legislation is the underlying cause of the dispute, judicial
review will be of no assistance, except to the extent that
there is any scope for creafive statutory interpretation.
For ekample, where statutory criteria governing the develop-
ment or management of a resource are deficient from a
resource managementiperspective, the courts cannot supplemenf
those criteria. The best they can do is to interpret the
éxisting criteria in.the most favourable possible way.

‘It should be noted here that a statute may purport

to exclude the acts or decisions of an administrator from
review. But because of the importance of the power of
review to the rule of law, the courts will seldom accept
even the clearest words as entirely e%cluding review, not-
withstanding the doctrine of parliamentary sovereignty.2
However, they will adhere to a provision that a right of
review must be exercised within a specified time, as is
provided in the National Development Act, or that appeal
rights must firét be exhausted, as is provided in the Town

‘and Country Planning Act.
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Judicial review is concerned with ensﬁring the
legality of the acts and decisions of administrativé
authofities. - It is not concerned with their merits.

If the courts decide whether the acts or decisions are

right or wrong, desirable or undesirable, they would be
substituting their own opinion for that of the authority
vested with the power (the same reason that leads the courts
to deny tortious liabkility under certain circﬁmstances);

Not only would this breach the doctrine of separation of
powers, but on more pragmatic grounds, if all administrative
-decisions and actions were open to challenge in the courts,
the administrative process would soon grind to a halt.

If will bg apparent from this, therefore, that although a
citizen who seeks to challenge the actions of a public
authority is almost invariably concerned to attack the merits
of the act or decision in gquestion, once again the attack
must be indirect. This, then,removeé from the judicial
arena all those disputes where no possible question of
.illegality arises. A statute may, of course, provide a.
right of appeal, which does allow the courts to reconsider
some aspect of a decision on its merits.s Appeal rights
are entirely dependent on statutory provision and should

not be confused with judicial review, which is a common

law right that exists irrespective of any right of appeal.

The courts can grant relief against the actions ol
an administrative authority where it has gone beyond the

powers conferred upon it by its enabling statute (or regula-

. ' . , . .. 4
tion). - This is known as the doctrine of ultra vires .
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An authority may go beyond its powers by failing to perform
its duties, by doing something which is4not authorised by
the enabling statute,.orby misusing or abusing discretionary
power.

Failure to perform a statutory duty is probably the
least important ground of review from a resource management
perspective because most disputes will revolve around the
manner in which a discretionary power has been exercised.
Discretion, of course, implies a power to make a choice
between alternative actions. Even where an administrative
~authority is under a duty to do certain things, frequently
it has a discretion as to the manner of doing so. To take
a typical example, the Forest Service has a general duty
to control and manage state forest land in accordance
with the objectives of the Forests Act, but it has wide
discretionary power concerning the manner of carrying out
that duty and what weight to ﬁlace on the various objectives
of the Act in any particular case. Conversely, a statute
fméy confer a discretionary power to do somefhing but impose
'a duty to observe certain requirements that condition the
manber in which the discretion may be exercised. For
example, Regional Water Boards have discretionary power to
grant or decline applications for local water conservation
notices, but in doing so, they are under a duty to take
into account the matters sbecified in section 20 F (7)

"0f the Water and Soil Conservation Act. There will seldom
be deliberaté failure to perform a duty. Usually any cause

for challenge will arise from misinterpretation of the duty



or oversight. Clear cases of failure to perform a duty
often arise in the context of non—coméliance with procedural
requirements such as a duty to consult with specified
persons or hodies before reaching a decision or a duty to
give notice of some matter.5

| Just as failure to perform a duty frequently arises
from misinterpretation of the duty, so too, misinterpretation
of the scope or meaning of a power is the usual cause of
doing something which is not authorised by the relevant
enabling statute (i.e. regulation). Thus, the situations
in which unauthorised acts or decisions may occur are many
and various. However, the courts will construe a statutory
power as impliedly authorising whatever may fairly be
regarged as incidental to or consequential upon the power
itself.6 A power to mine coal, for example, must necessarily
include a power to dispose of overburden and slag,

| A typical example of én unauthorised action arises
where a statutory authority which is empowered to make
fegulations or by-laws, regulates somethiﬁg it is not entitled
to Dbecause it has misinterpreted the scope of the empowering
provisions.7 Another common examp}e is improper delegation
of a power or duty. A statutory power or duty must be
carried out by the authority on which it is conferred,
unless delegation is authorised.  Any such power to delegate
must, of course, be exercised within any limits prescribed
by the empowering provision.8 However, in recogﬁition of
the realities of administration, a function conferred upon

"a Minister is usually held to be exercisable by his department
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without an express delegation power, unless it is clear
that the Minister is required'to act personally.9
Abuse of power may be said to occur when the act
or decision in issue is of the general type authorised
by the enabling statute, but in the course of exercising
its discretion the administrative authority acts in a way
that the courts imply could not have been intended by the
legislature, The courts recognise eight main categories
of abuse, although new categories may be recognised in the
future. These are acting under dictation, acting on
predetermined policy rules, agreement not to exercise a
diScfetion, acting in bad faith, exercise of the power for
an improper purpose, acting on irrelevant grounds or
without regard to relevant grounds, unreasonable exercise
of power, and insufficiency of evidence.

i) Dictation, predetermined policy, agreement not to exercise

discretion.

We saw above that a statutory power must be exercised
byithe authority on which it is conferred, unless subdelega-
tion is authorised. Where an authority purports to
exercise the discrétion iﬁself, but acts under the dictation
of another (who is not authorised to do so), it effectively
fails to exercise the power.jO Thus where a Minister
dismisséd a planning appeal on the strength of policy
objections from another Minister, his decision was invalidated
because he had, in effect, surrendered his discretion to the

11

other Minister. Advice may be sought but it must not be

followed uncritically.
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If is quite normal for administrators 1o adopt
general rules or policies governing the manner inlwhich a
discretion will be exercised. This is in the interests
of efficiency, certainty, and consistency. However,
consistency mgst not be pursued at the expense of merit.

An administrative authority is not entitled to blindly
follow rules of its own creéeating. It must be prepared to
consider the merits of an individual case or listen to a
substantial argument, reasonably presented, urging a change
of policy.12 The effect of this rule is illustrated by

a recent Housé of Lordé decision,13 which held that a local
.authprity unlawfully exercised its discretion by considering
itself irrgvocably bound by an election promise it had made.
The Court acknowledgedthat considerable weight must be
attached to such a promise but it couldn't validly be
regarded as a binding fetter on the exercise of the discretion.
By doing so,‘the‘authority erred in law.

The fule that a public authority cannot bargain away
a discretionary power is another way of saying that it must
nét‘enter any contract or take any other action which is
incémpatible with fulfilling the primary purposes for

~which it was created. For example, a body which has
statutory powers and duties in respect to public lands
cannot disable itself from fulfilling those purposes by
exercising a subordinate power (such as a power to grant
éoncessions in a reserve) in a manner incompatible with
the primary purpose.14

ii)Bad faith, improper purposes, relevant and irrelevant

considerations, unreasonableness, no evidence.




These categories of ébuse often tendto overlap
aithough béd faith, which refers to intentional misuse
of power for extraneous motives, should be distinguished
from abuse which arises from ignorance or misunderstanding.
In practice it is very difficult, indeed, often impossible
to obtain evidence of improper motive, so this will seldom
be‘a fruitful basis for challenging administrative action.

The courts will intervene if they are satisfied
that a discretionary power was exercised for a purpose
that was not contemplated by the enabling statute or
regulation.15 Even discretions as broadand subjective
‘as a power to make such decisions as an authority thinks
fit or to impose such conditions as an authority thinks
fit, must be exercised in accordance with the purposes
of the Act of which they are part. Thus, a power
cannot be exercised to give effect to departmental
interests or a government policy if those interests or
the policy are inconsistent with the purposes of the
enabling statute.16 Policy cannot override legislation.
If government policy is inconsistent with the purposes of
the Act in question the law must be amended in order to
give effect to the policy. This is a fundamental
aspect of the rule of law.

The examples given above fall just as readily into
the category of exercise of discretionary power on
irrelevant grounds. Here- again statutory interpretation
looms large. Where a statute specifies relevant factors
the courts must determine whether they'are mandatory and

whether they are exhaustive. Where the powers are given
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ihwiﬁé sort dfﬁbroéd féfﬁs illuétrated above the céurts
must determine whether there are any implicit restrictions
on the considerations that can properly be taken into
account and equally, whether there are considefations
that must be taken into account in spite of the apparently
‘unlimited discretionary power conferred.

| To say that the exercise of discretion was unreason-
éble may just be another way of saying that it waé exercised
on irrelevant grounds, for a wrong purpose, or for a wrong
motive. Often this will be the case. Irrelevancy in
particular, will often be so closely intertwined with
‘unréasonableness as to be indistinguishable. As De
Smith (]973&, p.305) notes: ‘''Unreasonable acts and decisions
usuali& take place beéause éﬁ aufhority has.deviated from
thé path of relevancy in coming to its decision".
Even though all relevant matters are taken into account
and no irrelévént matferé are alldwed to influence the
decision, nevertheless an authorifylmay act unreasonably
through giving undue weight to one particular factor.
o A étatute may<preécribe reésoﬁéble‘conducn but
‘even where there is no express statutory duty to act
reasonably the courts wiil imply a requirement to act
reasonably on the basis that Parliament could not intend
to authorise unreasonable exercise of power. Clearly,
review on this basis could very easily become review on
the merits. The courts are well aware of the thin line
they tread between review and what amounts to substitution
of their own opinion. Hence, they will not lightly

invalidate a decision on the ground of unreasonableness
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unless it meets the fairly stringent test of “being so
unreasonable that no reasonable authority could ever

have come to it”.17

But courts will diifer widely as
to whether this test is satisfied.  Caldwell (1980 a)
observes that since the rule was first laid down, the
cases have not tended to be so rigorous in their require-
ment. The courts will have little hesitation about
finding a decision whichuis manifestly absurd, arbitrary,
or capricious to be'unreasonable.18
The courts will also intervene where an administra-~
tive authority has acted on no evidence, or has reached a
conclusion to which it could not reasonably come on the
basis of_the evidence before it.19 In doing so they may
once agéin appear to come very close to deciding the merits
of the decision. The recommendation of the Planning
Tribunal concerning a water right for the Motunui Synthetic
Petroleum Plant was recently the subject of an unsuccessful

20

review on this basis, The Tribunal granted the water

- right with the proviso that the point of discharge be

extended further out to sea. The Court of Appeal found
%hat, contrary to the plaintiff’s allegation, there was
adequate evidence to justify this decision. Howevef, it
indicated that there might have been force in the plaintiff's
claim if the Tribunal had founduthat the proposed point of
discharge was unsafle, as there was 1little specific evidence
to show that an extension would make an unsafe point of

discharge safe.  If this had been an appeal the court



could have reached its own conclusions about the safeness
of the point of discharge, rather than being confined to
"a consideration of whether there was sufficient evidence

to support the Tribunal's decision.

One £ype of statutéry ﬁower requires special
mention. This is the power to make subordinate or
delegated legislation. The courts power to review
such legislation is of considerable importance, given
its vast volume, the fact that it is seldom subject to
parliaméntary sCrutiny,'and the fact that it may come
into force with little or no publicity.21 A number of
eﬁvironmental stétutes contaiﬁ very important powers ?p
make sugordinaté 1egis1ati6h:“ ﬁistriot ééhemes are one
of the most significant examples'of subordinate legis-

22 In

lation from a resource management perspective.
general ﬁhis typé of power is subject to the same grounds
of review as the exercise of other powers. However,
subordinate legislation may aiso be challenged on the
baéié‘of“uﬁcértainty aﬁd‘oﬂvthélﬂésis that it is in
conflict with other statutes.

| It is clearly much easier for the courts to
establish that an administrative authority has acted
invalidly where powers are worded objectively. Subject-

ively worded powers do not prevent the courts from examining

the manner in which they have been exercised to ensure that



it is within the scope of the power granted, as we have
seen.. But subjective powers méke it less easy to
challenge a decision. The more a power relates to
policy issues, the more difficult and, indeed, the more
reluctant the courts are to'intervene?B Review relating
to resource management issues often confronts this
difficulty. The problemsvare well illustrated_by the
litigation concerning/application of the National
Development Act to the proposed Aramoana development.
Opponents of the smelter challenged the decision
~to apply the Act on two main substantive grounds:24
1) Failure to give due weight to the statutofy‘néquirement
thai itris "essential' a decision be made ”proﬁptly”.zS
2) Failure to take into account relevant considerations
such as the'net economic effect of the proposed work, the
economic risk, or the affect on New Zealand's energy
supply. It was claimed that had such matters been taken
into account no‘reasonable person could have reached the
conclusion that the work was ”1ikely.ﬁo be in the naticnal
interest! or to be ”essen‘c;‘Lal".26
On the first ground the court concluded, after
examining a Cabinet paper which analysed the application,
that there was no evidence to suggest that the strength
of the word ''essential' was lost on the Ministers,
Although not beyond argument, the view that promptness
was essential in this case was tenable. The Act did

not require the Governor-General in Council to consider

whether proceedings under the Act would enable a prompter
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d601830n than‘the normal procedure. -

| Challenge on the Second ground alqo failed The
Court made it clear that a dlstlnct;on must be drawn between
considerétions‘which>a statute expressly or impliedly
iééﬁtifies as having to be takeﬁ into‘account, those fhat
mustinct be taken into account (irrelevant considerations)
and those Wthh may be taken 1nto account, indeed, which
ﬁég; people would have taken Jnto account butrwhich are
not mandatory It stated that where a statuﬁe spécifies
a crlterlon such as the national interest it is not eisy
‘}to assert the particular considerations that have to be
taken 1nto account. It was of the opinion that 1f the
facts alleged by the plalntlffs (as to the economic effect
of the smelter etc.,) were proven and 1t was also proven
that they had not been taken into account, then the Order;‘
in-council might well have been 1nva11d In that event
,it would have been hard to see how the Ministers could’
“have reasonably regarded thélstatutory criteria as
éatisfied.: However, the court found neither pro?en.z7
So long as the view the Miniéteré formed as to the naiional
interest was reasonably open to ihem, though some might
disagree, the court could not intervene. Although the
court was willing to closely scrutinise a decision at the
very highest level of government to ensure strict compliance
with the statutory criteria, the large policy elément in
the discretion posed an insurmountable hurdle for the

plaintiffs.
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The grounds of review discussed so far have heen
directed at the subgtance of an administrative act or
‘decision (with the exception of non—compliance with
procedural requirements). The courts have also‘developed
grounds of review which'are directed at administrative
procedure.  Fairness in decision making is considered to
. be such an impoftant aspeet(ofrthe rule of iaw tbat the
courts are prepared to imply that Parliament must haye
iintended administrators to observe_certain minimum standards
of fair procedufe. This sometimes leads them to impose
further requirements éven where Parliament hasvproyidéd
" ‘procedural requirements. The required standard will
vary from case to case agcording to the ﬁature of ﬁhe
function involved, the contextkin which the power of
decision is exercised, and thebsubject matter of the power.
If the requisite standard is notlobServed,'the administrative
authority is said to have’exceeded its powers. The idea
of substantive fairness is embraced in the concepts of
unreasonableness and bad faith which were discussed above.

‘Traditionally, -the minimum standards applied by the
courts have ConSisted of two main rules: +the rule that
the decision maker must not be biased andkthe rule that
a personkaffected by a decision has a rightAto be heard.
These are known as the principles of natural justice.

For a long time the courts would only apply the principles
of natural Jjustice where the decision was adjudiéative in
character.28 These are now generally recoghised to be
subcategories of a wider duty to act.fairly, which is not

dependent upon any classification of function as judicial
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or administrative.zg
- As has airead§ been obsefved;'the content of the
dufy to act fairly is variable. AThe Coﬁrts may go so
fdr‘as to require a judicial‘typé ﬁearing, with opportunities
for cross-examinatioﬁ, or they may simply require disclosure
of the opposing case and an opportunlty to comment‘on it,
De01s1ons affecting rlghts in property, personal 11berty,
llvellhood status, or reasonable expectatlons of prese1v1ng

or acqu1r1ng benefits such as llCCDCGS will usually be held

to require greater procedural protect:on (if thls is not

already provided by statute). But as always, this must
-hbe balanced by the circumstances. As Cooke J. stated
30

recently with respect to decisions on matters of national
interest by the Executive Council:
It would be very unusual to impose on this bOdy of
Ministers a duty of considering, whether directly
or even in summarised form, the views on matters
of national interest and the economy of all indiv-
idual property owners affected by a proposal who
happened to wish to make representations....It is
‘easier to import a duty of administrative fairness
when a decision relates essentially -to the personal
circumstances of an individual.
The courts do not recognise a general duty to give reasoﬁs
for decisions as part of the duty of fairness (although it
is 1ncrea81ngly common for statutes to provide such a duty)
One cannot but agree with Whltmore and Aronson (1978) that
it is perhabs a pity no such general common law rule has
emerged. As they rightly observe, reasoned decisions are

usually better decisions and such é rule would greatly

assist the courts in their judicial review.
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Statutory rules of procedure effectively displace
the common law duty to act fairly‘in‘most major legislation
concerned with the environment or resource development.
The courts will not lightly supplement a statutory procedure.
For example, the Court of'Appeal was not prepared to
'supplemenf the procedural scheme of the National Development
Act by implying a duty that property‘owners affectéd were
‘entitled to a hearing before the Oraer in Council applying
the Act was made.  They would have the normal right of
objection before the Planning Tribunal.31 On the other
hand the court held the decision of a town planning |
gqmmittee void because it failed to disclose a reporf
from its town planning officer at the_hearing -~ thus the
parties to the hearing werekdenied an‘opportunity to comment
on the regort.sz .
The rule against bias can be more precisely stated.
A decision can be set aside on this basis in thfeeAsituations:
1) Where the decision maker can be shown to have a direct
pecuniary interest in the subject matter in issue.
2) VWhere an observer unacquainted with the facts would
éonclude from the outward form or conduct of the proceedings
that there was a reasonable suspicion of bias.
- 8) VWhere the totality of evidence of the proceeding
disclose a real likelihood of bias even though on the
surface they appear to be fairly conducted;
The question which most frequently arises with resource
related issues is wheter pre-determination of policy amounts
to‘disqﬁalifying bias; This will only be so if the court is

satisfied that the decision maker had a completely closed



mind, which will clearly be very difficult to prove.
~Frequent1y,”statutory provisions implicitly overrule the
| .

34 It is common for Ministers

common law rules on bias.

~to be given a power of decision over matters in which

his own policies are likely to be at issue. This is the

case under the National Development Act, for example.s5
A person seeking a remedy for an alleged wrongful

'usé of a statutory power or non-compliance with a stafutory

duty must make an application for review in accordance with

S. 9 of the Judicature Amendment Act 1972.36

This prqvides
a statutory procedure in place of the five separate remedies
which were available at common law - mandamus, prohibition,
certiofari, injunction, and a declaratory order. These
common law remedies are complex and it was not uncommon

for a litigation to lose a meritorious case because he had
chogsen the wrong remedy. A The application for review
overcomes this difficulty by providing a single procedure.
But the common law remedies continue to govern the grounds
on which relief is available and the nature(of the relief.
(Sim and Cain, 1978) In other words the litigant still
needs to establish that one of the remedies woﬁld have been
granted under the previous law except in the few instances
where they have been extended by the Act. Hence it is
necessary to examine them briefly.

Mandamus is used to compel the performance of a

public duty, but not all duties will be compellable.
Some are what the law terms duties of imperfect obiigation.
For exampie, the National Water and Soil Conservation

Authority has a general duty to promote the best uses of
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natural water. But a duty of this type has a large
discretionary element. Short of the‘Authority failing to
act at all, it is difficult té imagine how the courts
could compel the performance of such a duty without making
decisions on the merits. ‘Environmental and resource
statgtes contain many examples of this type of duty.
Certiorari and prohibition'are complementary
remedies. Certiorari is usgd to 'quash' (set aside) an
order or decision of an authority made without jurisdiction,
in excess of jurisdiction,37 or where the decision makers
,record displays an error of 1aw.38
At common law this was the sole remedy availabie
to set aside a decision, but aiong with prohibition it
suffered the defect of applyving only where the decision-
maker was said to be under a duty to act judicially. The
Judicature AmendmentnAct now extends the power to set aside39
and removes the restriction that orders in the nature of
certiorari and prohibition only apply whére there is’a duty

40 . N ' . .
Certiorari simply sets aside decisions.

rté act judicially.
- It cannot be used to order the decision-maker to start
again. This defect is also remedied by the Judicature
Amendment Act,Ql‘which‘gives the éourt the power to order
the decision-maker to reconsider any specified matters.
Where no final decision ﬁ&s yet been made prohibition
applies to prevent an authority from commencing or continuing
an illegal course of action, which if continued, would give
rise to grounds for granting certiorari.

Injunctions have already been discussed in the context

of private law. They are also availlable as a public law
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remedy to restrain acts that are ultra vires. The

déclaratory order is a statement or declaration by the
courts as to the legal rights or duties‘of a person.
However, it is simply that. Unlike the previous four
remedies it cannot be enforced;if it is’disobeyed. In
spite of this shortcoming, it is probably the most flexible
and useful remedy. ~ It is applicable to all the situations
referred to above but it can also be used where a public
éuthority wishes to know the extent of its powers or the
limits of its duties, where an individual wishes to estabiish
the exact scope of a public duty, or to determine the true
édnstruction of a statute or subordinate legislation.

(De Smith, 1973 a)

The declaration is particularly useful in actions
against the Crown.42 Neither mandamus nor an injunction
are available against the Crown. Even more importantly,
where a declaration is sought a court may drder interrogatories
and discovery, which it cannot in the case of the other

o 43
remedies.

An interrogatory is a procedural device by

which a party may ask the other side guestions about any
‘matters of matérial fact relevant to the proceedings (with
certain exceptions). Discovery is an order requiring a

party to the proceedings to disclose all documents in his
possession relevant to the proceedings, unless he can establish
that they are privileged and therefore exempt from disclosure?4
Clearly, bhoth devices are potentially very useful means of
obtaining information which ié necessary for success in an
Aaction; but the courts will not permit them\to be used merely

. 45
to "fish'" for further causes of action.
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;'Another poséible advantage the declaration offers
évér bther remedies (whether in Crown proceedings or not)
is a relatively liberal stahding requirément. Standing,

kof the law governing who is entitled to bring on action to
court, is of critical importance in determining how useful
public‘law’actions can be from a resource management
pefspective.46 Public interéét litigants such as fhe
Environmental Defense Society have usually been denied

47 Phe situation is complicated by

standing in the past.
the fact that varying tests for standing apply for each
remedy and often there’is ihconsistency of approach even

' Within a single remedy. The courts secem to be moving
towards a much more liberal and consistent approach. If
the trend Continues standing should cease to be a major
obstacle. However, as the law is in a state of flux at
present it is necessary to outline briefly the differing
tests for each remedy.

'Standing for declarations is governed by S 3 of the

' Declaratory Judgments Act 1908 which providesiva
Where any person has done or desires to do any act
the validity, legality, or effect of which depends
on the construction or validity of any statute,

. or any regulation...or any by-law...or where any
person claims to have acquired any right under any
such statute, regulation, by-law...or to be in any
other manner interested in the constiruction or

- validity thereof, such person may apply...for a
declaratory order....

The Court of Appea148 recently considered the meaning of

the section, rejecting an earlier line of cases which had
taken a narrow approach, in favour of a line of decisions

which accepted that the section confers broad standing.
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However, it declined to express a final opinion as to the
scope of the sectioﬁ.

In contrast with the requirement that a party be
"in any...manner interested", in order to obtain mandamus
the applicant is usually required to show that the breach
duty complained of was owed to him personally or as part of
a.ciass. ~ Sometimes the reguirement is widened to include
damage to a ’special‘interest' held by the applicant.
Although this expression is capable of widely differing
. interpretation, in New Zealand litigants asserting damage
to their 'special interest' in the environment have beén
deniéd standing.49 A similar test applies for injunctions.
The applicant must either establish that private rights were
affected or that special damage was suffered over and above
that suffered by the public at large. The usual test of
standing for certiorari and prohibition requires the litigant
to be a person aggrieved, that is, a person with a peculiar
grievance of his own beyond some grievance suffered by him
‘" in common with the public, However, tihe étanding rules for
certiorari and prohibition tend often to be treated more
liberally. The courts sometimes grant standing to members
of the public who do not fall within this test. The great
difficuity confronting the litigant who is céncerned with
protection of environmental quality or wise management and
use of resources, is that no matter how strong and sincere
his concern might be, the nature of the interest which he
claims may be affected is not distinct from interests shared
by the‘public generally. For that'reaéon, the courts have

been reluctant to include them within the categories of
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"special interest'", "special damage', or "peculiar grievance”.
; ’The reluctance of the courts to'grant standing to those
who seek to assert the public interest is hased on the theory
that it is the role of the Attorney-General to protect the
public interest. Members of<the public who do not have a
legally recognised private interest affected must either
persuade the Attorney-General to bring proceedings or obtain
his consent to undertake relator proceedings,‘ (Cappelletti,
1975) In spite of the undeniable usefulness of the relator
proceedings device, it has obvious disadvantages. It is
undesirable to have to rely on the consent of an authofity
who is at the same time a member of government, especially
when by their very nature these actions will frequently be
sought against government. Moreover the courts have‘generally
held the exercise of the Attornewaeneralfs discretion to
grant or refuse relator proceedings is not reviewable.

The courts'restrictive attitude towards standing
seems to have stemmed in part from fear of a flood of
litigation, and in part from the belief thét persons

directly affected are the best ones to put the issues before
the court. There is undoubtedly merit in the latter view where
the substance of the litigation concerns, for example, a
claim that the plaintiff has been unfairly denied a license
as a result of anabuse of discretionary power. But it is not
at ail persuasive where the illegal action has no direct
impact on legally recognised private interests but signifi-
cantly affects interests held by the public in common.

"As Stein (1979) rightly points out, 1iﬁigants are unlikely

to spend time and money unless they have a real interest at



68

stake. Restrictive rules 6f standing simply result in the
anomalous poSition that the more people who are affected'by
an i1llegal act the less likely it is to be challenged. The
courts have severely impeded their ability to uphold the rule
of law by adopting such seifwimposed rules. V

The belief that protection of the publie interest
should be left to the Attorney-General has come in for
increasing criticism from environmentalists amongst others,
léading to calls for relaxation or total abolition of the
rules of standing.So In 1978 the Public and Administrétive
Law éeform Committee considered the question of standing for
judicial review. It recommended adoption of a single test
ofyﬁsufficient interest" which it felt was broad enough to
cover litigants whose interests are not distinct from interests
shared by‘thetpublic generally.51 As yet there has been
no legislative response to this recommendation. However; as
néted above, the Courts seemed to have taken a more liberal
attitude of their own accord,‘no'doubt in response to the
chéhging climate of opinion.  The Court of Appeal52 was
éuick to follow a recent House of Lords decisionS? réjecting
‘ a”restrictive'approach to standing, even though the English
decisiOn was based on a statutory provision. It granted
standing to the Environmental Defense Society and fhe Royal
Forest and Bird Protection Society tonchallenge administrative
action taken under the National Development Act. The general
tenor of the court's decision suggested that a lTiberal approach
A‘wculd"éontinue to be followed in future. Nevertheless,
the decision placed emphasis on the purpose and policy of

L

the National Development Ac The court'expressly left
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open the question of standing where rcview is sought of
administrative actions governed by other legislation.
Inevitably, therefore, uncertainty remains, making legis-
lative reform desirable.

Judicial review provides the courts with varied
and flexible tools for controlling the actions of the
executive branch. It can make a useful contribution
to the resolution of resource or environmental disputes
between citizen and State even though the courts must’
operate within the confines of concern with illegalify
rather than with the merits of an act or decision.

A successful action may, of course, result in the
enforcement of a statutory duty or invalidation of an
action or decision. Although the courts can only set

aside an ultra vires decision or order it to be reconsidered

in accordance with the law, the practical outcome will

often be the same as a finding on the merits. If a

decision is found to be ultra vires for unreasonableness,

the decision-maker is effectively precluded from reaching

the same decision again. Where challenge is based on

a ground such as irrelevancy or improper purpose, the

courts will only exercise their power to set aside if

they are satisfied that the decision would have been

different but for the irrelevancy or improper reason.

(Smillie, 1980) Clearly, challenge on procedural grounds

does not necessarily prevent the decision-maker from ultimately
reaching thie same decision, but again, a remedy may well be

denied in that instance (ibid).
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Review also serves a number of other purposes.
The demonstrable willingness of the éourts to scrutinise
the actions of all administfatérs from the highest
government officials to the most lowly, should enéourage
better administrative decisionmmaking. Review based on
grounds such as'irrelevance, unreasonableness, wrong purpose,
and insufficiency of evidence forces administrators to
justify their decisions in a public forum, subject to the
close scrutiny of cross-exaﬁination. - The judicial process
ensures that they listen to and respond to viewpoints or
values which they have chosen to ignore, of which they were
unaware, or which they had underestimated the strengfh or
feeling about.‘ The need to openly justify decisions, and in
doing so, to take account of opposing points of view, must
have a beneficial effect on planning. Even an action
which is unsuccessful on legal grounds may, by highlighting
strength of public feeling about an issue, result in a .
decision being modified. Of course, not all grounds of
review will allow a direct airing of resoufce management
issues. This is obviously true in the case of challenge
on procedural grounds, but it is also true where a fairly
narrow point of statutory interpretation is involved.
It needs emphasising here, once again,'that the possibilities
for review are closely linked with the nature of the
legislation in question. If an Act gives clear precedence
to development over environmental values review may be of
little avail! However, by emphasising this, unsuccessful
reviewrmay provide the necessary stimulus to give reform

of the legislation in question a higher place on the political
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agenda.

It must be admitted, however, that reviéw is an
expensive means of improving the planning process, achieving
participation in decision-making or gaining legislative |
reform. It’is, therefore, unlikely to be undertaken
unless there is a reasénaﬁle prospect of influencing the
outcome of a decision. As we have seen broad discretions
to_make policy, a common feature of environmental legis-
lation, reduce the likelihood of a favourable outcome,55
although they also allow greater scope to argue that
resource management criteria should have been considered.
This parédoxieal situation highlights the difficulties of
ﬁéing reyiew (the basic aim of which is to ensure that
administrators remain within the powers granted to them

by the legislature) to effect sound resource management

practices.
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CHAPTER FOUR

AN EXPANDED ROLE FOR THE COURTS?

We saw in Chapter'Two that the emphasis of the
law of torts on injury to private interests constitutes
a serious impediment to the use of those actions for
protecting fhe environment or ensuring wise resource
management. Even the action of public nuisance,
though capable of directly addressing environmental
issues, suffers from the requirement that a plaintiff
must show some injury greater than the public at large.
In Chapter Three we saw that, at least until vefy
recently, the value of the so-called public law actions
has also been impeded by the need for a plaintiff to
show injury to private interests. The most recent
decisions indicate a willingness on the part of the
courts to grant standing to those concerned with the
environment, where this interest is affecfed, but it
cannot be stated with certainty‘that the Dbarriers have
finally fallen. We saw, too, %hat the concern of the
courts with the legality of the actions or decisions
being challenged rather than with their merits, restricts
" the usefulness ¢f these actions for dealing with environ-
mental issues.

In response to these limitations, a number of
jurisdictions in the United States have enacted measures

which are designed to overcome the limitations of the
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common law and strengthen the role of the courts in
q¢gling with environmental issues. ‘ Should similar
legislation be adopted in New Zealand? No attempt is
made here to give a definite answer to this question.
Rather, the purpose of the present chabter is to outline
the types of reforms which have been’adopted and té
examine their implications.

There have been four main types of reform.
1) Liberalisation of staﬁding to sue by eliminating
the requirement that private parties seeking redress
for environmental injuries must show injury to private
\interests.
2) Creation of an enforceable legal rightAto environ-
mental quality.
3) Alteration of the burden of proof rﬁles.
4) Authorisation of judicial review on the merits in
relation to alleged harm to the environment.
All of these measures are incorporated into the Michigan

1

Environmental Protection Act 1970, the most far-reaching

and influential reform which has provided a model for

ia nunber of subsequent Statutes.z Because of its
breadth and its importance as a precedent I will discuss
the Michigan Act in some detail.

The legislation authorises any person or organisa-
tion to bring an action "for the protection of the air,
water and other natural resources and the public trust
therein froﬁ pollution, impairment or destruction"

against any legal entity whose conduct has or is likely

to cause such harm.B Once the plaintiff has demonstrated
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that the defendant's conduct has or is likély to cause
harm, the burden of proof shifts to the defendant who
mus£ show either that the allegations are untrue or
that "there is no feasible and prudent alternative to
[his] condﬁct and that such conduct is consistent with
the promotion of the publicrhealth, safety and welfare
in light of the state's paramount concern for the
protection of its natural resources from pollution,
impairment or destruction.'”4 If an action is successful
a court may grant an injunction or impose any conditions
which are required to protect the environment.s The
courts are also empowered to set standards for pollution
controlfwhere any standards relevant to the action in
question are found to be deficient.6 Provision is made
for an action concerning matters which would normally
be the subject of administrative proceedings (such as
planning hearings or licensing hearings) to be remitted
to such proceedings. However, the court retains thg‘
jurisdiction to review the outcome of the proceeding to
ensure that adequate protection from pollution, impairment
\or destruction has been afforded.7

As well as creating a cause of action for protection
of the environment, the Act provides that where adminis-
trative proceedings or .judicial review of‘such proceedings
involve conduct which it is alledged will affect the
rights protected by the legislatibn, it must be determined
whether this is so. No conduct "shall be authorised or

approﬁed, which does, or is likely to have such effect
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consistent with the reasonable requifemenﬁs of fhe
public health, safety and welfare.“8 Persons asserting
that the proceeding does involve conduct 1ikely to
cause harm to the environment may be joined as parties
to the proceeding, but this is not mandatory‘9
In essence, therefore, the Act recognises a pﬁblic
right to a decent environment and creates a duty to
take environmental considerations into account, which
is enforceable by anyone.10 Its effect is to give the
courts the final power of decision in relation to any
environmental dispute where it is invoked, unless thé
decision is overriden by the legislature. No criteria
are provided to puide the courts in reaching their
decisions. It was intended by the author of the legis-
lation that the courts should be left '"to formulate a
solution appropriate to the occasion'", '"rather than to
create confining definitions." - (Sax, 1971, p. 248)
Some of the variants on this Act limit the action to
‘protection of defined ecologically valuable areas.
(DiMento, 1877) Others provide the defense of statutory
authorisation where the conduct which is the subject of
an action is in compliance with permits or regﬁlations.
(Bryden, 1978) |
The arguments put forward in support of an expanded
tole for the courts can be summarised as follows:
1) Administrative behaviour typically exhibits charac-
teriétics which inhibit good decision-making. Because

administrators are zealous to protect their own programmes
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they tend to become inordinately responsive to the
special interests in society that they are created to
regulate or assist, at the expense of other interests,
particularly ﬁnorganised or under-represented interests
such as environmental interests. (Sax, 1971; Rosenbaum,
1981) Agencies with development opiented functions
readily align themselves with developmental interests to
enhance their organisational power and try to ignore,

if possible, the environmental harm caused by their
activities which threatens their power. (Weisbrod, 1978)
This is an aspect of what Sax (1971) terms '"the insider

" perspective", decision-making influenced by the corporate
needs of the administrative agency which have nothing to
do with the public interest.11 Indeed, administrators
often seek to extend their power under the guise of "the
public interest''. (Rosenbaum, 1981) The bias in
favour'of organisged intérests in the decision-making
process is exacerbated by a tendency for administrators
to economise on the costs of gathering information by
limiting the range of alternatives considered and relying
on existing information or information supplied by
organised interests. Freqﬁently the result of this is
that past policies are continued, even though they have
failed. (Weisbrod, 1978) These problems are said to
be so deeply entrenched that although administrative
reforms are desirable, the only real solution lies in a
fundamental realignment of power. Hence it is necessary
to open access to the courts to interest groups that are

under-represented in the normal decision-making processes
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and grant the courts power to review administrative
bdepisions on the merits.q;}Thq politiéal peutrality

of the courts, it is belie§ed,kwill ensure that they

do not fall prey to the insider perspective syndrome.
(Sax, 1971; Oakes, 1977)

2) The judicial‘proCess, once commenced, must be
completed, whether by settlement or by judgment.  Hence,
judicial proceedings can force issues onto the political |
agenda whiéh it has been found Qonveniént to delay
‘delaing with or to ignofe. (Sax, 1971)  Furthermore,
with the best will in the world, administrators cannot
" deal with all problems. LLegal proceedings allow some

of these issues to be addressed as a result of the
initiative of private citizens. (Sax, 1971)
‘3) LLegiglators cannot anticipate all problems in advance.
The courts are able to respond more quickly to new
problems as they arise thaﬁ the legislative or the admin-
istrative process. (Sax, 1971; Cappelletti, 1981)

4) Court proceedings force problems to Se confronted in
. concrete terms. Majof environmental problemé are often
discussed at such an abstract level that action is
interminably delayed. The concrete nature of legal
proceedings allows small beginnings to be made in tackling
these large problems. . (Sax, 1971) |
5) Because law suits are tailor-made to particular facts,
they are more precise and discriminating tools for
environmentai control than broad regulatory devices.

(Tribe 1973)
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6. Court proceedings encoﬁrage private initiative and
‘allow a sense of direct participation in the democratic
process.. (Cappelletti, 1975 and 1981; Sax, 1971;
Tribe, 1973) B

7. The coufts have the possibility of being in cbntiﬁuoug4;“
and actual contact with the concrete problems of soéiety
vhile at the same time being sheltered to an extent from
the pressures of the moment.  (Cappelletti, 1975)

8. The couris do not suffer from the difficulties and
perils of prophecy which beset legislative and regulatory
measures. They work through specific cases developing
the law on a step by step basis. General principles are
‘evolvedgafter a process of trial and error which minimises
the risk of unintended conseguences. (Cappelletti, 1975;

Rosenbaum, 1981)

fhe arguments mosf frequently cited in opposition
to extending the role of the courts to the extent proposéd
~in measures éuch as the Michigan Environmental Protection
“Act can be summarised as follows:
1. The courts lack the technical competence or tﬁe
institutional capacity‘to deal with complex environmental
issues. Judges are ill-equipped to deal with the
technical knowledge from a diverse variety of unrelated
disciplines that typify most environmental issues.
(Cramton and Boyer, 1972) Thé very nature of judicial
.proceedings means that the courts are reliant on the expert

evidence presented to them by the opposing parties.
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Parties simply find experts willing‘to‘support their
case, therefore, the courts are not presented with a fair
picture of Scientific opinion.12 Not only do they lack
infofmationkbutvthey often 1ack‘the skill and’experience
to interpret such information as they receive,. (Horowitz,
1977) Furthermore, the courts do not have the capacity
to undertake research, devise programmes to test problems A
or to investigate alternatives. They cannot hire consultants
or break down problems into manageable units to be dealt
- with by different people. (Stevens, 19864; Cramton and
Boyer, 1972) Once a decision is made, they lack the
machinery to receive reports on the implementation of their
decisions, to do follow up studies on their effect, or to
amelioraté‘any unintended adverse consequences. (Horowitz,
1977) Judicial decision-making is inevitably spasmpdic
and unsystematic because it must be initiated by the
parties and the judge only‘has power to deal with the
issues before him. (Jaffe, 1971; Cappelletti, 1975f
This prevents consideration of policy briority. (Horowitz,
19773 There is often inconsistency between the decisions
of courts until resolved by a higher court. (Cramton and
Boyer, 1972)
2. The court system has evolved to deal with two-sided
controversies where the facts are within the knowledge or
control of the parties and a 'Yes' or 'mo' answer is called
~ for. (Flick, 1979) Environmental controversies, however,
are characterised by what have been termed 'polycentric'
problems - problems in which there are a "multiplicity of

variable and interlocking factors, decision on each of
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which presupposes decisions on all others.”13 There is
no ‘right' answer to such problems as they are essentially
political in nature, By dealing with political questions,
the‘céurts place ét.risk the appearance of impartiality.
Teir.most important function is removal of the sense of
injusticé. - If they are perceived as being partial they
threaten this function and undermine their key importance
in assuring the rule of law. (Cramton and Boyer, 1972;
Moeller, 1978; Devlin, 1979)

3. The judiciary, unlike the legislative branch, is not
accountable to the public and unlike both the legislature
énd the administrative branch, it is not open to lobbying
or other means of allowing participation by many interested
groups. (Cramton and Boyer, 1972; Moeller, 1978)

4, Readiness to resolve disputes by litigation causes
political consciousness to atrophy. Rather than stimu- -
lating private initiative, by leaving decisions to the
courts, "citizens will soén'forget how to fight for theif
own interests in the political arena'. (Moeller, 1978

p. 818; Stewart, 1975)

5. Environmental litigation directed against administrative
agencies impedes rational long-range planning, ﬁolicy
formulation and regulation by diverting attention to
individual controversies. (Cramton and Boyer, 1972)

6. There is no guaréntee that the litigants in judicial
proceedings are representative of the problem being dealt
with. This brings danger of reductionist solutions.

(Horowitz, 1977)
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7. Lawsuité cause unnecessary and expensive délays in
resource use deéiéions. (Cfamton and Boyer, 1972;

Stewart, 1975; Moeller, 1978) |

8. Unrestrained use of judicial procedures for resolvingf‘
environmental disputes will clog the court system, diverting
scarcejudiéialresourcesawqyfrom the matters they are |
most competent to adjudicate. (Cramton and Boyer, 1972)

9., Litigation is an expensive‘and inefficient way of
achieving better public participation in environmental
decision—haking. (Crémtoh and Boyer, 1972)

N It is clear from the various arguments for and
égainskAé‘greater role for the courts listed above that
fhese arévtb'some extent contradictory. Furthermore,
the validity of séme of the arguments can only bhe verified
by empirical tésting. A limited number ofAfollow—up
studies haﬁe been made df the Michigan and similar Acts.
(Sax andiConner, 19723  Haynes, 1876; DiMento; 1977
nyden, 1878) These provide somé support for both the
advocafes and‘critios of a greater’réle for the codrts.

No evidence emerged in support of thé view that éuch
legislation would result in overcrowding of the courts

or cause unacceptable delays. (Haynes, 1976; DiMento,
1877; Bryden, 1978) Environmental 1itigation under the
Michigan Act comprised 0.02% of the courts' case load

and their average duration from filing suit to resolution
,of\appeal was twelve months. )(Hayues, 1976) The
surveys did not investigate whether the length of legal

proceedings caused actual delay to the projects of a



82

corresponding length. Of course, the acceptébility

6r non-acceptability of delay must be balanced against

the end result - whether gains, if any, achieved for

the environment or improvements in‘administrative_behaviour
out-weigh the losses ééused by delay.'k Thevsurveys did

not attempt to make any asséssment of this. It was clear,
however, that fhe Act was used successfully in a number

of situations which previously fell outside statutory or
regulatory control. (Haynes, 1976) -

An early survey of'litigants under the Michigan
Act revealed that the majority of bofhkplaintiffs and
.defendants perceived the judges involved in their 1iti-
gation as capable of dealing with the issues involved.
(Sax and Conner, 1972; DiMento, 19?75 However, no
attempt was made by the authors of the study to assess
the complexity of the cases surveyed.

The authors of‘a preliminéry survéy of the first
sixteen months of operation of the Michigan Act found that
-lawsuits proved a useful device<for defusing volatile
controversies. (Saxiahd Conner, 1972) x Neither this
.nor subseguent surveys attempted to assess whether there
was any change in the public perception of the courts’
impartiality as a result of their deciding issues which
were essentially political in nature.

Hopes that casing access to the courts would
result in a rise in actions by formerly undermfepresented
groups do not seem to have been realised. Few actions
were brought by public interest law firms or environmental

groups. There was, in fact, evidence that such groups,
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‘because of limited budgets, tended to coﬁcentrate their
resources on direct politicgl lebbying. It seems that
the courts are not perceived as such a valuable forum
as their most ardent supporters would have us believe.
Anaiysis of cases brought under a similar Act in |
Minnesota showed that the typical plaintiff was an
aggrieved property owner. (Bryden, 1978)
In spite of the discussion contained in the surveys
cited above, one may agree with DiMento (1977 p. 447)
who states that "there remains much room for debate on
the advisability of such laws". The most fundamenﬁal
‘criticisms of this kind of legislation, those relating
to the institutional capacity of the courts to deal
with environmental issues and those concerned with the
constitutional difficulties entailed in this sort of
legislation, have not been adequately addressed. Iﬁ‘the
present context it is only possible to indicate those
areas where further debate is essential.
While“the‘provisions felating to sﬁanding’contained, g
in the Michigan Act may seem attractive to environmen-
‘talists, they raise important issues which their advocates
tend to overlook. Unrestrained access to the courts, in
association with an enforceable legal right to énviron—
mental quality, or the fight to seek judicial review on
the merits, provide no means for exclusion from the
jurisdiction of the courts cases which they are manifestly
unsuited to deal with,14 Under public nuisance the

scope of the tort is, in part, defined by the rules of
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standing. The substantive environmental right provided
in the Michigan Act contains nothing‘to delimit the -
scope of the action. 1t would be possible, for example,
to bring an action against drivers of all motor vehicles
within the state, to prevent them using their vehicles.
Although such an action would be unlikely to succeed, it
is a waste of scarce judicial resources to entertain
cases which are so totally unsuited to resolution in the
courts. It seems clear tﬁat criteria need to be developed
to define more carefully the extent of the courts' juris-
diction. The question then arises whether the courts
should be left to decide the criteria for excluding
inappropriate actions, or whether this is a matter for
the legislature.

The development of workable criteria is, in
itself, a complex issue. In framing criteria, due
consideration must be given fo the undeniable weaknesses
of the coﬁrt system for dealing with complex resource
management issues. If suitable criteria can be defined
this would remove force from some of the criticisms
concerning the expansion of the courts' role. It does
"not, however, displace the constitutional objections
which have been raised in expanding the role of the
courts.

Constitutional issues become most accute in
considering Jjudicial review on the merits. If the
courts are able to set aside administrative regulations
or frame new regulations, they are clearly taking on a

law-making function. This is fundamentally opposed to the
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doctrine of the separation of powers. The uncertain
benefits fo the environment resulting from the granting
of such powers must be carefully weighed against possihle
threats to the courts' .fundamental role, thét of upholding
‘the rule of law. Furthermore, it has to be asked why
such power should be granted only in relation to |
environmental matters when other issues are arguably
as important. |
Given the constituticnal‘sensitivity of judicial
review on the merits, it needs to.be considered whether
appeal to an independant administrative tribunal would
‘not be just as suitable a remedy. These need not 5e
constrained by the adversary format of the courts, can
draw on the resources of the administration to g;ther
information and’so on. If the courts were to be
modified to achieve the flexibility pqssible with an
administrafive hearing, they would cease to he courts.
In focusing so exclusively on the judiciary, advocates
of a greatly expanded role for the courts’seem to have
overlooked other, perhaps more satisfactory, means
available to achieve the results they seek to gbhtain
through the courts. That the courts can and should
continue to respond more effectively to the pressing
environmental problems of the day, is undoubted. It
is far from clear that the contribution they can make
is so important as to justify fundamental alterations to
their constitutional role. The doubts which have been
raised concerning the effectiveness ofvthe Michigan Act

in achieving wider representation of interests, one of
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its major goals, demands that closer attention be paid
to alternative means of improving representationin
administrative decision~making. The effectiveness of
suck an Act in the New Zealand context may be considered
even more doubtful, given the generally less litigious
character of New Zealanders and the absence of public
interest law firms. Achievementkof the other goals of
such legislation may provevequally elusive. It may well
be, as Stewart (1975) anc¢ DiMento (1977) suggest, that
the discretionary behaviour of administrators will be
altered more durably through pervasive changes in the
social environment in which they function than through
the effect of sporadic legal decisions.

Emphasis on judicial review of the merits of
administrative décisions has diverted attention away from
the potential for more modest reforms of the power to
review, which respect both the constitutional role of the
courts and the inherent limitations of the adjudicative
approach to decision-making. At present judicial review
has tended to focus on the boundaries of discretion.

This gives insufficient weight to the fact that the centre
of policy-making has, for all intents and purposes,
shifted from the legislative to the administrative Dhranch.
(van Gunsteren, 1976) Effective protection against
arbitrary uses of power requires the development of
criteria that look not just to the boundaries of power

but WhiCh aré also capable of controlling the manner of

exercising discretion within the boundaries. The rules
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of natural justice do this but criteria whieh relate
'toxthe substance of decisions are lacking. The courts
might do more, for example, to ensure that administrators
exercising planning or management functions either explore
‘all reasonable options, ‘or can provide sound reasons for
not doing so. This, oi course, is clearly capable of
‘falling within the existing ground of relevdncy buf it
goes further than the courts are at present prepared to go
on‘that ground, Similarly, it would seem possible to
deVelcp criteria to ensure fhat factors such as irreversi-
bility, impact of decisions on future generations and
Suétéinability of resources, are given adequate consider-
‘ation fﬁ deéisidn—makihg pfééessés.b' Although creative
‘interpretation should allow such criteria to be implied
into legislation which is silent as to these matters,

a statute which incorporates environmental concerns into
all 1eéislation, as the Michigan Act does, would undoubtedly
assist the judiciary in developing criteria.

In conclusion, it is indisputable that improved
~methods of decision making are essential if sound
environmental policies and wise resource management
practices are to be implemented. The courts can make
a valuable contribution in this area, It is probable,
however, that those who advocate an expanded role for
the courts expect too much from the judicial system.

As DiMento (1977, p. 428) has étated: "even if it can
_be established that 'the citizen suit can serve a legitimate

and useful function in environmental policy-making, an
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important question remains atho whether there are more
cost—effec&ivékmethods for accomplishing the same
objectives."

If the courts are to retain their vital function
in upholding the rule of law they must be able to respond’
to the changing needs of society. In facing the problems
6f eﬁvironméntal coﬁtrél and resource ailocation the
rcle of the courts has already begun to change from within.
It is a measure of the magnitude of these problems that
we are now forced to consider whether the role of the
courts is able to evolve rapidly enough to meet these
challenges. Yet in the face of these pressures to
~expand the role of the courts it is essential that, as
with a Bill of Rights, society should be given the

opportunity to debate the issues in a fully informed way.



89

FOOTNOTES

INTRODUCTION

10

Annan v National Water and Soil Conservation

Authority and Minister of Energy (No 2) (1982)

8 NZTPA 369.

The actions of our lawmakers in relation to the
Clyde Dam demonstrate that they too, for the

most part, have an imperfect understanding of the
respective roles of the courts and Parliament.

For discussion of the constitutional issues involved
see article by Brookfield (1983).

CHAPTER ONE

1.

w

The system of rules concerned with prevention and
control of abuse of discretionary powers is dealt
with in Chapter Three.

O'Keefe and Farrands (1976) note that the first
clear expression of the concept in Britain dates
from the thirteenth century but its origins are
traceable back to Greek and Roman thought.

Like the rule of law concept, this doctrine has

a long history, traceable back to Aristotle.

However, it was stated in its purest and best

known form by the eighteenth-century French political
philosopher, Montesquieu.(de Smith, 1973)

The Executive Counc11 comprlses the Governor General
and the Ministers of the Crown.

The very nature of litigation ensures some degree

of law-making. Usually litigation is only proceeded
within situations which differ in some degree from
previously litigated situations. If the legal outcome
can be anticipated, the parties are most likely to
settle their disputes. The application of the law

to resolve conflict in a new area results in the
making of a new rule which will apply in all like
situations in the future.

The doctrine of precedent requires that courts
lower in the heirarchy of courts follow the decisions

ol superior courts on similar issues. Courts at
the same level of jurisdiction are not bound by each
others decisions. The Privy Council is at the apex

of our heirarchy of courts but only its decisions
relating to New Zealand are binding on us. Other
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Privy Council decisions are persuasive but not

- binding, as is also true of English House of Lords

decisions. Furopean Civil Law jurisdictions do
not follow this doctrine. Posner (1977) points
out that without the doctrine, the volume of
litigation would rise because of reduction in
certainty. He also points out that it reduces
the cost of litigation to the parties because it
incorporates information that has been generated
in previous cases. However, if too rigidly ad-
hered to it reduces the ability of the courts to
adapt to social change. In practice, imaginative
judges have always found a variety of technigues
for circumventing undesirable precedent.

See for example Jaffe, 1969; Devlin, 1976, 1979;
Horowitz, 1977; Moeller, 1978; Liicke, 1983.

It usually takes the form of Proclamations, Orders-
in-Council, Regulations, Rules or Bylaws. The

usual Jjustifications given for Executive law-making
are that emergency conditions requiring urgent

action can bhest be handled by this form of legislation
which doesn't go through the lengthy procedures
required to pass a statute; that it permits flexi-
bility and opportunity to experiment; and that
Parliament does not have time to consider matters

of detail or technicality. (Palmer, 1979)

These are valid enough reasons and law-making by

the Executive is acceptable provided that there

is adeguate protection against abuse. This question
is examined in Chapter Three. ' '

This statement is not strictly correct. The
Governor-General acting in his own right possesses
power to make subordinate legislation. However,
this power has never heen exercised. (Palmer, 1979)

However, it 1s possible that an act might be declared
invalid if it were not made for the peace, order or
good government of New Zealand as reguired by section

53 of the New Zealand Constitution Act. In practice,
of course, it would be an extraordinary statute that
did not fall within such broad grounds. Moreover,

it is arguable that a statute which doesn't comply
with section 53 could be said to impliedly repeal
it. For further discussion see Mulholland, 1980,
An act could also be invalidated in the unlikely
event of established procedures for enacting
legislation not being followed.

A written constitution is not inalterable but it

can only be altered by a specially prescribed
procedure which is more difficult than for ordinary
legislation. Typically the procedure for amendment
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will require that the amending provision be passed
by a special majority of the legislature (e.g. 75%)
or be submitted to referendum or perhaps both.

For discussion of the pros and cons of a written
constitution see Palmer, 1979; Jaconelli, 1980.

12, Seé for example Abel-Smith and Stevens, 1967;
Jaffe, 1969; Jaconelli, 19805

13. Under this approach to interpretation judges held
that the literal meaning of the words of a statute
would prevail even though this resulted in a :
conclusion inconsistent with what the judge believed
to be the primary purpose of the statute.

14, London Street Tramway Co. v L.C.C. [1898] AC 375.
This is one aspect of the doctrine of precedent.

15. The Oxford Companion to Law notes that it is hard
to state the precise basis of the distinction.
Although public law generally deals with relations
between citizen and state as opposed to relations
between citizen and citizen, we shall see that
government agencies may both initiate or be the
subject of private law actions.

CHAPTER TWO

1. The most significant discussions of this issue in
New Zealand are a brief survey by Holm (1976) and
by Williams (1980) in his textbook on environmental
law. Most discussion has taken place in the
United States. See for example, Lohrmann (1870),
Bryson and Macbeth (1972), Yannocone et al (1972),
Tribe (1973), Baurer (1980), Fischer (1981), Large
and Michie (1981). The International Bar Associ-
ation (1978) hdas addressed the question of control
of pollution through torts.

2. Street (1983) believes gases and flame would be
physical matter within the rule, but not vibrations.
Traditionally, only invasion by tangible phyvsical
matter has been actionable but courts in the United
States have gone so far as to include vibrations '
as well as fumes and gases. (Lohrmannn, 1980)
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A negligent act is one a reasonable person would
foresee as leading to invasion of the interest

which constitutes that tort. (Street, 1983)

In practise where that act is negligent the action

of negligence will usually be brought because the
courts will apply the negligence test for liability
(damages will be available only for harm which was

a reasonably foreseeable consequence of the trespass).
On the other hand, where the trespass is intentional
the prevailing view seems to be that the plaintiff
can recover for any consequential injury, whether
foreseeable or not (strict liability). Fleming (1983),
Street (1983) takes the view that the burden of
proving negligence rests on the plaintiff in
conformity with the tort of negligence but Fleming
(1983) considers the rule to be unsettled.

Thus, if water, for example, is discharged upon
someone elgse's property and ultimately flows to

the plaintiff he has no cause of action in trespass.
He must bring an alternative action.

Southport Corporation v Esso Petroleum Co. Ltd. [1954]
2QB 182 CA (UK) supported by the House oif Lords

[1856] AC 218 at pp 242, 244.

Jones v Llanrwst U.D.C. [1911] 1Ch 393. See also
Gregory v Piper (1829) 9 B & C 591 (rubbish rolled
onto plaintiff's land by wind is trespass).

221 Ore. 86, 342 P, 2d 790 (1959) cited in
Lohrmann, (1970). The deposit of fluoride from
the defendant's aluminium smelter contaminated
forage and water on the plaintiff's land, causing
poisoning of his cattle.

Remedies will be discussed further below.

The precedent for pollution is well established.

See for example St Helen's Smelting Co. v Tipping
(1865) 11 H.L. Cas. 642 (fumes from a copper-
smelting plant); Nichols v Ely Beet Sugar Factory
Ltd. [1936] Ch. 343. C.A. (effluent from a factory).

Clearlite v Auckland City Corporation [1976]

2 NZLR 729 (defendant a licensee of land occupied
by the plaintiff). However in Southport Corp.
(supra note 5) Lord Denning held there could be no
nuisance where the nuisance emanated from a ship
at sea.)

For example, a landowner may become liable for spread
of fire from his property, although it was started

by lightning (Landon v Rutherford [1951] NZLR 975)

or for harm caused by subsidence, although resulting
from geological conditions (Leakey v National Trust
[1980] 1 A11 ER 17 CA).
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See for example Geothermal Produce New Zealand

Ltd. v Goldie Applicators Ltd. [1983] BCL 166 )
(damage caused by an isolated incidence of spray
drift).

Because this is an action to protect interests
in land it is clear that damages cannot be
recovered where personal injury alone occurs.

It is less clear whether damages are recoverable
for personal injury which is consequential upon
harm to property. There appears to be no
authority on this point. However, they have
been held to be recoverahle for public nuisance,
so the same rule seems likely to be applied to
private nuisance.

‘Clearlite (supra, note 10) per Mahon J. at p. 7471.

See Vennell (1977).

See below (p. 42) for further discussion of the
relationship between statutes and torts.

Boomer v Atlantic Cement (1970) 257 NE 2d 870)

To gualify as a nuisance it is sufficient that

the interference materially affects a class of

the public or a representative cross section of

the class. Attorney-General v P.Y.A. Quarries
Ltd. [1975] 1 A11 ER 894. Some statutes establish
the crime of public nuisance hut the action is not
confined to statutorily defined nuisances.

An action in tort has the advantage over a ¢riminal
action that the complaint need only be proved on

the balance of probabilities instead of the much
more stringent criminal standard of prooi beyond
reasonable doubt. ~ :

This is based on the policy (increasingly under
challenge) that redress for wrong to the communlty
should he left to the Attorney-General as its
representative, Where monetary compensation is
sought, it is logical enough to restrict a right of
action to a plaintiff who has suffered injury
greater than the public at large. There is no
reason why a person who has suffered the same injury
as the rest of the public should receive compensa-
tion. This logic does not apply where an injunction
is sought, because this remedy will benefit everyone-
alike.

Relator proceedings will be dealt with in Chapter
Three.
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It.is, of course, open to the administering
agencies concerned with public lands and water
ways to bring actions in either public or private
nuisance. However, actions by members of the
public have great value where the administering
agency shows little inclination to prevent the
nuisance, perhaps on account of scarcity of
resources, perhaps because another government
agency is causing the nuisance. Where the admin-
istering agency is the cause of the nuisance it

is likely that public law remedies will be the
only ones available (if at all). See Chapter Three
and see discussion of the relationship between
torts and statutes below. :

Hickey v Elec. Reduction (1970) 21 DLR 3d 368.

See for example Kapisek v Cather and Sons Con-
struction Inc. (1962) 117 NW 2d 322 (action

~against emissions from an asphalt plant).

" In this case the basis of the plaintiff's claim

is harm to interests which are the subject of

- strongly held beliefs. This may 1nclude concern

for environmental conservation.

" Kent v Minister for Works (1973) 2 ACTR 26

The Judge was, however, prepared to say that injury
to flora and fauna in a public reserve could
constitute a public nuisance although on the facts
he did not find sufficient interference to justify
a decision in favour of the plaintiff.

Anns v Merton London Borough Council [1978]

AC 728 HL. The law of negligence is at present
undergoing considerable development in the area

of the duty of care to be ascribed to public
authorities. Recent decisions which may have
considerable importance from a resource management
perspective concern duty of care in giving planning
approvals and granting subdivision approvals.

For a thorough discussion see Palmer (1982).

See also Blewman v Wilkinson 1878 2 INZLRl 208 CA
concerning duty of care regarding excavations by

a subdivider; Brown v Heathcote C.C. 1982 2 [NZLR]
584 HC concerning duty of care on part of Drainage
Board regarding advice about susceptibility of

land to flooding; Geothermal Produce New Zealand
Ltd. v Goldie Applicators [1983] BCL 166 concerning
duty of care of landowner and 1ndependent contractor
for spraving weedkiller.

The major exception is in the area of negligent
misrepresentation but see Caltex 0il (Australia)
Pty. Ltd. v The Dredge "Willemstad" (1976) 136
CLR 529 which paves the way for a further
extension of liability.
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30.
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33.
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36.

The usefulness of the action is also affected by the
Accident Compensation Act, which prohibits actions
for personal injury. See helow (p.44) for further
discussion. . ; '

The courts may interpret a duty as>being only directory.

It goes without saying that it cannot apply where the
statute sets down a power rather than a duty.

Clearly, if the statute is directed at protecting
personal safety, an action for damages to property
could not be sustained.

Phillips v Britannia Hygiene Laundry Co. Ltd. [1923]
2 KB 832 CA. Brown v Heathcote C.C. supra n 25.

Not all the decisions support the view that the action
only applies where the plaintiff suffers injury to
an interest in land. ‘

The defense of statutory authority also applies.
See below p. 42.

Generally under other torts there must be some
form of personal negligence before liability will
arise for an independent contractor, e.g. failure
to provide in the contract precautions against

foreseeable harm. Employers are liable for torts

committed by servants in the course of employment.

Rickards v Lothian [1913] AC 263 at 280.

N.Z. Forest Products v 0'Sullivan [1974] 2 NZLR 80; .
Holderness v Goslin [1975] 2 NZLR 46; Nolan v Millar
(unreported judgement, White J. 31 August 1978
A48/73 noted in [1979] NZLJ 269). Weather condi-
tions held to be relevant to whether the use was
non-natural in the circumstances in all three cases.
The Forest Products case is important in establishing
that compensation for economic loss alone can bhe
recovered even though there was no damage to land,.
The rule simply requires interference with use of
land.

Geothermal Produce New Zealand Ltd. v Goldie
Applicators (supra).

Knight v Bolton [1924] NZLR 806.

Simpson v Attorney-General [1959] NZLR 546.

See p. 20 above. Although the issue was raised

in relation to private nuisance, it is relevant

to a greater or lesser extent for all these actions
with the exception of public nuisance.
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Relator actions or actions initiated by the
Attorney-General would be possible.

A public nuisance action might be conceivable

but might well be rejected on the grounds that

the issue was not one the courts are fit to
decide. Even if the courts did undertake
jurisdiction,in most cases the plaintiffs would
face serious difficulties in overcoming a defense
of statutory authorisation for the resource '
development.

N.7Z. Forest Products v O'Sullivan (supra).

The principles the courts apply are set out in
Morris v Redland Bricks Ltd. [ 1970] AC 396 ,
(defendants ordered to fill a clay pit to prevent
slipping of the plaintiff's land). In general
the injury must be substantial, and as for all
injunctions, not able to be compensated by
damages.

This sort of difficulty could arise where what is
needed to abate the harm is not installation of
new technology, which solves the problem once done,
but a modification in operational practice which
igs of a continuing nature.

The relative strength of the cases will be taken
into account if all other factors are equal.

For fuller discussion of the principles involved
in granting interim injunctions see Towner, 1983.
For a discussion of injunctions generally in' the
context of environmental litigation see Williams,
1980.

Miller v Jackson [1977] 1QB 966 at 980 per Lord
Denning. Also, inJjunctions cannot be issued
against the Crown. The courts will instead
make a declaration of the rights of the parties.
It is assumed the Crown will comply.

Kennaway v Thompson [1981] Q.B. 88 (CA). In

‘the United States the public interest is considered

relevant in deciding what form the remedy should
take.

See for example Morris v Redland Bricks (supra).

Some of the difficulties confronting applicants

are illustrated in Fletcher v Bealv (1885) 28 Ch.D,
688 and in US v Reserve Mining Co. (1974) 380

F. Supp 11 (quoted at length in Williams, 1980). Also

Hooper v Rogers [1975] Ch 43 (erosion from track

threatening to remove support for a building).
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See Tischer, 1981 for a description of cases in
which such technology has been used.

A quite different problem can arise from statistics
than the question of whether or not to accept
causal links as proven. A court may be prepared
to accept scientific testimony that a particular
chemical causes cancer, for example.. However
probably the most it will be possible to say is
that the particular activity concerned will cause
a rise of X% of cancer over what would be expected
in the population at large. Even though there is
a high probability that the plaintiff contracted
his cancer as a result of the defendant's activity,
there can seldom by any certainty, which may cause
reluctance to impose liability. A possible
approach would be to reduce the amount of damages
according to the statistical probability. (This
example could not arise in New Zealand because

the Accident Compensation Act has displaced an
action for damages for personal injury).

For an interesting discussion of the differences
between scientific and legal proof see Large and Michie,
1881. '

Pride of Derby v British Celanese [1952] 2 AT11
ER 1326.

The reason for holding each defendant fully

liable rather than apportioning costs is that the
plaintiff shouldn't be deprived of a remedy because
a defendant is, for example, insolvent. The
defendant will be left to pursue his own action

for contributions to the damages.

If there is sufficient probability that the
defendant has significantly contributed to the
problem but the contribution cannot be easily
guantified, an injunction is clearly a more
appropriate remedy.

This is known as the rule in Summers v Tice.
For a discussion of this rule and the market
share liability theory to be discussed below,
see Fischer, 1981.

J.W. Birnie Ltd. v Taupo Borough unreported judge-

ment, Haslam J. Wellington, 11 June 1975, A 153/
70 Hamilton, A 179/73 Rotorua.

The courts' powers to contrel the exercise of
statutory power will be the subject of the next
chapter.
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Manchester Corporation v Farnsworth [1930]
AC 171.

The court raised but left open the question of
whether nuisance may be committed if a plant
which was satisfactory when first built, doesn't
keep up with beneficial changes of technology.

Marriage v East Norfolk Rivers Catchment Board
[1950] 1 KB 284.

For example,failure to upgrade a sewage system to
cope with an increased load. This needs to be

‘contrasted with failure to exercise a duty

discussed at p. 26 above.

An action is still available for exemplary damages

but these are only awarded in exceptional circum-
stances, as where a defendant has deliberately
calculated that his profit will exceed the plaintiff's
loss. Obviously, it will not be easy to prove

intent of this kind. Donselaar v Donselaar

[1982] 2 NZLR 97.

Vennell (1975) and Klar (1983) favour restoration

of liability in tort in some circumstances (e.g.
where acts are intentional and in the case of
hazardous products).

CHAPTER THREE

1.

In this section the terms public authority,
statutory authority, and administrative authority
are used interchangeably to refer to the adminis-
trative branch of government.

The leading case in this area of law is Anisminic
Ltd. v Foreign Compensation Commission [1969] 2 AC
147. (The Act in question provided that the
determination of the commission shall not be called
in question in any court of law. This did not
prevent the court from holding that the commission had
exceeded its jurisdiction.)

Frequently rights of appeal are limited to questions
of law. In this situation the distinction between
law and fact becomes one of great significance.

The two are usually closely intertwined which gives

the court great leeway in deciding whether to hear

an appeal or not. The Town and Country Planning
Act and the Mining Act both confine rights of
appeal to questions of law. The Water and Soil

Conservation Act has no right of appeal to the
courts at all. Appeal to the Planning Tribunal

(which is an administrative tribunal) is final and
conclusive.
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Ultra vires means beyond the power. Where a
Statutory authority is exercising adjudicative
powers it is usual to speak in terms of exceeding
Jurisdiction rather than acting ultra vires.

Courts classify procedural requirements as mandatory

or directory. If it is classified as directory
then non-compliance will not necessarily affect
the validity of the action taken. Which way the
courts will classify a procedurée will depend upon
a number of factors, including the consequences

of holding an action to be invalid or whether the
rights of individuals are substantially affected
by failure to comply with the procedure.

A.G. v Great Eastern Railway Co. (1880) 5 App Cas
475,

For example in an Australian decision a local
authority passed a byelaw requiring the addition
of fluorine to the water supply pursuant to an
empowering provision which authorised the making

" of by-laws "providing for the health of the

residents in the municipal district." The by-law
in question was held to be unauthorised because

‘some fluorine compounds were harmful to humans.

Kerlberg v City of Sale [1964] V.R. 383.

Most statutes concerned with the environment

-contain broad powers to delegate. The Clean Air

Act contains the limitation that any delegation
must be made to employees of the Department of

Health. However, the most fruitful sources of
challenge will arise from limitations as to the
substantive actions which may be carried out by

the delegate. -

Carltona Ltd. v Commissioners of Works [1943]
2 All ER ?60.

De Smith (1873, 1973 a) classifies these three
categories,as well as unauthorised delegation of

~power, as failure to exercise a discretion.

Lavender (H) & Son Ltd. v Minister of Housing and

Local Government |[1970] 1 WLR 1231.

British Oxvgen Co.. Ltd. v Minister of Technology

[19771] AC 670 (HL).
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Bromley London Borough Council v Greater London Council

[1982] 1 A11 ER 129. The New Zealand courts have
adopted the same position. For a discussion sce
Caldwell, 1982.

For example, in Ski Enterprises Ltd v Tongarairo Nat-
ional Park Bd. .[1964] NZLR 884 the Board inserted in
a licence to erect ski tows,a condition depriving
itself of the right to provide access to a large part
of the park except with the approval of the licensee.
This was held to be inconsistent with the Board's
primary function of administering, managing, and
controlling the park in such a manner as to reserve
to the public the fullest proper use and enjoyment of
it. Other examples of agreements not to exercise

a discretion include contracts or undertakings not

to make or enforce a by-law, contracts to exercise

a power in a particular way, contracts nolt to refuse
a planning permission.

This rule does not always work to the advantage of
resource management. In Currie v Waimairi District

Council had refused a permit to build a bridge, not
because it breached the Local Government Act as
alleged, but in sympathy with the view of local
residents that a reserve should be created where
the bridge would cross the stream.

Dannevirke Borough Council v Govérnor-General [1981]
1T NZLR 129. (A recommendation not to compulsorily
acquire land was based on government policy not to
acquire Maori land, which was not part of the policy
of the Public Works Act). See also Rowling v Takaro
Properties Ltd. [1975] 2 NZLR 62. Consents required
under certain regulations were refused bhecause the
Minister wished to see a reversion of foreign owned

land to the Crown or New Zealand interests in accordance -

with government policy. This was outside of the scope
of the relevant regulations; Fiordland v Minister of
Agriculture and Fisheries [1978] 2 NZLR 341 (Befusal of
game licence because not required in accordance with
policy of rationalising the industry, but this not an
authorised ground under the relevant regulations.)

In the Aramoana Smelter litigation the plaintiffs were
unsuccessful in attempts to prove the decision to

place the development on "fast track' was based on
government policy rather than the statutory criteria.

Associated Provincial Picture Houses Ltd. v Wednesbury
Corporation [1948] 1 KB 223; Van Gorkom v A.G. [1978]
2 NZLR 387 (CA) Acting unreasonably might also give

~rise to liability in tort {(nuisance, negligence) as we

saw in Ciapter Two.
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Decisions which involve oppressive interference
with the rights of individvals or are unequal in
operation as between different classes will be
held unreasonable. "This may form a basis for
challenging by-laws or provisions of planning
schemes.

Ashbridge Investments Ltd. v Minister of Housing
and Local Government [1965] 1 WLR 1320. The
second aspect of this rule is simply another
illustration of the requirement to act reasonably.

North Taranaki Environment Protection Assoc. v
G-G [1982) 1 NZLR 312 (CA).

See Chapter One, footnote 8 for the forms of
delegated legislation. A parliamentary mechanism
for review of statutory regulations by the Statutes
Revision Committee exists under S'tanding Orders 378
and 379. The grounds for review are in some
respects wider than those open to the courts. For
example, they include power to examine whether the
regulation makes an unusual or unexpected use of
the powers conferred by the statute. Clearly a
power may be unusual without necessarily being ultra
vires on one of the grounds discussed above. For
discussion of this procedure see Frame & McLuskie,
1978. :

Other important examples of powers 1o make subordinate
legislation are found in the Clean Air Act, the Soil
Conservation and Rivers Control Act, the Water and .
Soil Conservation Act, the Pesticides Act, the Toxic
Substances Act and the National Development Act.

The grant of discretion which relates to policy

making must, of course, be distinguished from the
situation discussed above, where policy is wrongly
allowed to influence the exercise of a discretion.

Unsuccessful challenges were also made on procedural
grounds: failure to give & hearing to interested
parties before the decision was made, predetermination,
and effective non-compliance with the requirement to
produce an impact report. On this last issue, it

was argued that although an impact report had been
done it was so deficient as to be a nullity because

it did not consider the impact of the electricity
supply. The Court of Appeal considered the case

was marginal but it was not prepared to say the report
was so defective that it did not in fact constitute

a report. But the case did establish the important
point that discussion limited to on-site impact will
not satisfy the statutory requirement in every context.
Environmental Defense Society Inc. v South Pacific
Aluminium Ltd. (No 4) [1981] 1 NZLR 530.
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Reported in EDS v South Pacific Aluminium Ltd. (No 3)
[1981] 1 NZLR 216, ‘ _

Reported in CREEDNZ Inc. v Governor-General [1981]
1 NZLR 172.

The Court acknowledged that it will usually be more
difficult to prove relevant matters have not been
taken into account, than an allegation that something
has been taken into account which should not have
been. See cases cited in Note 16 for examples.

The courts frequently use the term gquasi-judicial to
describe administrative functions which are judicial
in character. However, often such labelling was
rather artificial, appearing to depend largely upon
whether the courts wished to apply the rules of
natural justice or not. '

For general discussion of the duty to act fairly

see Caldwell, 1980 b. It is sometimes said that

the duty to act fairly does not apply to an adminis-
trative body exercising functions that are legislative
in form (e.g. exercising a power to make regulations)
but this is not the New Zealand position. See CREEDNZ
(supra, p. 189).

CREEDNZ p. 177.
CREEDNZ (supra).

Denton v Auckland City [1969] NZLR 256. But compare
EDS v NWASCA (1980) 7 NZTPA 385 where the court
declined to require that the Authority give an
opportunity for objectors to comment on a report

of the Regional Water Board concerning whether a
Crown water right should bhe granted. Provision

in the Act for appeal from the decision of the
Authority gave adequate protection to the interests
of objectors.

For further discussion see Rawlings, 1980.

Mahon J. in Anderton v Auckland City Council is of
the view that legislation will not override the
first category (direct pecuniary interest).

In CREEDNZ (supra) the court rejected a claim of
bias. It was in the nature of the legislation

that Ministers must have formed views before advising
the Governor-General in Council. Further examples
of statutory overriding of the bias rules include

the Town and Country Planning Act (Councils must propose
schemes and adjudicate on them); the Water and Soil
Conservation Act (Minister of Works is Chairman of
NWASCA which has power to decide Crown water rights).
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36, Where an application for review is concerned with
the National Development Act, the application
must be made to the Court of Appeal not to the High
Court as is the usual case. ,

37. This includes breach of the rules of natural justice,

38. The courts will intervene where an error of law is
apparent from the record of the proceedings (the
decision read in conjunction with the relevant
statutory provisions), even though the tribunal
has not exceeded its jurisdiction. However, there
will be a few errors of law which do not result in
the tribunal exceeding its jurisdiction.

39. s 4 (2).

40. s 4 (24).

41, s 4 QS).

42. It is not easy to define when proceedings are

against the Crown but in general it refers to actions
against the Governor-General, Ministers and other
government servants in their official capacity.

43. Environmental Defense Society v South Pacific Alumin-
' ium Ltd. [1981] 1 NZLR 146 (CA). The fact that
the other remedies are sought does not prevent
the court from ordering discovery, so long as a ‘
declaration is also sought and is properly claimed.
Ng v Minister of Immigration [1981}) 1 NZLR 235 (CA).
For further discussion see Hannan., 1981. ’

44. Formerly, a claim by the Crown of public interest
immunity (or privilege) presented a major obstacle
to discovery of Crown documents. If a Minister
objected to production, certifying that disclosure
was not in the public interest, the Court would not
gquestion his decision. Now, however, they are
prepared to inspect the relevant documents to assess
for themselves whether the public interest in
disclosure is out-weighed by the public interest in
non-disclosure. - The power to inspect will be spar-
ingly exercised in relation to current government
policy papers, government advice to the Governor-
General and cabinet discussion papers. EDS v
South Pacific Aluminium Ltd (No. 2) [1981] 1 NZLR
153. (Although the court exercised its power to
inspect in this case, after doing so it held
disclosure was not required in the interests of
Justice).

45, EDS V South Pacific Aluminium Ltd. (supra, note 43).
The usefulness of discovery 1s not necessarily
confined to the proceedings. Even though an action

is unsuccessful on legal grounds the information
obtained may prove useful for political persuasion.
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46. This issue is also very important in relation to
rights of participation under various statutes
concerned with the environment. The question of
who has standing is governed by statutory inter-
pretation in those cases.

47. | See for‘example Collins v Upper Hutt City Corporation
[1961] NZLR 2503 EDS v Agricultural Chemicals Board
[1973] 2 NZLR 758. However the courts are not

consistent. Sometimes they simply ignore -the questlon
of standing altogether. (Caldwell 1982)
48. Wybrow v Chief Electoral Officer [1980] 1 NZLR 147.

49. EDS v Ag. Chem. Bd. (supra).

50. = See for example, Cane, 1980; -Cappelletti, 1981;
. Cappelletti and Jolowicz, 1975; Davis, 1970; Holm,
1879; Stein, 1979; Smillie, 1978; Stone, 1974;
Williams, 1980; Jolowicz, 1983. : o

51. A minority of the Committee expressed reservations .
as to whether the test proposed by the majority
would help public interest litigants and put forward
an alternative proposal.

52.  EDS v South Pacific Aluminium Ltd (No. 3) (supra).

53. Inland Revenue Commissioner v National Federation
of Self-employed and Small Businesses Ltd. [1981]
2 A11 ER 93. The Court stated, "it would be a
grave lacuna in our system of law if a pressure
group...or even a single public spirited taxpayer
was prevented by outdated rules of locus standi from
bringing [a] matter to the attention of the Court
to vindicate the rule of law and get the unlawful
conduct stopped." : :

54, The Court of Appeal seems to be leaning toward a
-1 test for standing which resembles the ''zone of ,
interest’” test often adopted in the United States.
For criticism of that test see Davis, 1970.

55, . See above pp. 57-8,

CHAPTER FOUR

1. The concept of the Act was promoted by Joseph Sax
in his hook Defending The Environment. He was also
responsible for drafting the Act. For discussion
of the operation of the Act sece Sax and Conner, 1872;
Haynes, 1976. For a critical review of Defending
The Environment see Jaffe, 1971.
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11,
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18.

14.
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For a list of States adopting similar legislation
see DiMento, 1977, note 4, and Van Tol, 1979.

s 2 (1).

s 3 (1).

s 4 (1),

s 2.

s 4 (2).

s 5 (2).

s 5 (1).

This is reinforced by placing the burden of
proving likelihood of harm or justifying any harm
caused on the defendant. As Krier (1970) points
out this should not be an onerous task if the

defendant has in fact duly weighed environmental
factors and considered alternative options before

undertaking the challenged activity.

This is more popularly known as the "Yes Minister"
syndrome.

The courts do have the power to appoint experts but
this power does not impress those who doubt the '
expertise of the courts. It does not sufficiently
remove the problem of lack of expertise and creates
its own problems. Some of these problems have
been outlined by Mahon (1979). If the court
appointed expert simply reports to the court with-
out any opportunity to present counter-arguments,
this must cast doubt about the fairness of the trial.
On the other hand, if cross-examination is permitted
little has been gained because the judge must still
decide between conflicting expert evidence. It

he automatically accepted the opinion of the court
expert, the expert would, in effect, take over the
role of the judge.

Julius Stone, quoted in Lloyd, 1979 p. 818.

The scope of traditional judicial review, as

opposed to review on the merits, is defined by

the grounds of review, discussed in Chapter Three.
Thus extending standing raises no major difficulties.

The American courts seem prepared to adopt the sort
of approach suggested here. In Scenic Hudson v
FPC [1965] 1 ER 1084 the U.S. Court of Appeals
ordered the Federal Power Commission to consider a
number of alternatives which the record of its
proceedings disclosed it had ignored.
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