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1.
Legal debate in Macedonia whether to include the unfair contract terms in the general contract law within the Law on Obligations/future  Civil Code.
The answer to the question what would constitute a contract term in the recent years, espe- cially with the introduction of the e-commerce, is changing. Traditionally a contract is understood  as legal act that the parties have negotiated and agreed upon. The changes in the manners of trade of goods and services have brought a new light to this definition. Very often in the contemporary trade the parties (only) agree to what has been proposed and drafted by the other party. This provides for an opportunity such position to be misused to the detriment of the other party, which does not have the time or the knowledge to properly understand the meaning of specific contract clauses. The law is not and cannot be silent on this situation. Its role is to provide grounds for fair dealings and equal- ity of the parties. The legal mechanisms for the assessment of the fairness of specific contract terms exist for this purpose.266
The issue of the unfair contract terms in the Macedonian  legislation  is regulated by two sets of rules – the rules of the Law on Obligations267 (hereinafter: LOO), as lex generalis, and the rules of the Law on Consumer Protection268  (hereinafter: LCP) as lex specialis.
The LOO regulates the general rules of the contracts and within  this ambit  the unfair con- tract terms regardless of the contracting parties, while  the LCP regulates  the issues related  to the consumer contracts. Thus, the provisions  of the LCP related  to unfair contract terms apply only on contracts  B2C. However the Law on Obligations provides for options and rules for review of unfair clauses in B2B contracts. The P2B contracts are regulated  in the Law on Public Procurements;269 how- ever, the Law does not regulate  the issues related  to unfair contract terms.
The content of the national provisions was affected by the Council Directive 93/13 on un- fair terms in consumer contracts (hereinafter: Directive 93/13).270 The Law on Obligations of 1978271
266 See further  Јадранка Дабовиќ Анастасовска, Преговарањето и општите услови кај договорите, Деловно право – издание за теорија и практика  на правото, Година Х, бр. 20, Здружение на правници на Република Македонија, Скопје, 2009, стр. 36-48 [Jadranka  Dabovic  Anastasovska,  The negotations and the general terms of contracts, Business Law – Edition  of Law Theory and Prac- tice, Year X, No. 20, Association of Lawyers of the Republic of Macedonia, Skopje, 2009, p. 9-11].
267 Law on Obligations , Official Gazette of the Republic of Macedonia No. 18/2001, 78/2001, 04/2002, 59/2002, 05/2003, 84/2008, 81/2009 and 161/2009.
268 Law on Consumer Protection, Official Gazette of the Republic of Macedonia No. 38/2004, 77/2007, 103/08 and 24/2011.
269 Law on Public Procurements, Official Gazette of the Republic of Macedonia No. 136/2007; 130/2008; 97/2010 and 53/2011.
270 Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts, Official Journal (OJ) L 095, 21/04/1993, p. 0029 –
0034.
271 Law on Obligations, Official Journal of SFRY No. 29/78, 39/85, 46/85, 45/89 and 57/89.
applicable in Macedonia till 2001, in accordance with Article 5 of the Constitutional Law for the Application of the Constitution272, and later on replaced by a new Law on Obligations from 2001 (subsequently amended), contained two articles regarding general terms and conditions of the con- tract. Neither of them included a detailed description or definition of unfair terms. Art. 130 of the LOO in its version of 2001 defined  the “general terms” and their application. In Art.131 it is provided that any provisions of general terms that are contrary to the purpose of the contract or the morals, are null and void even if the general terms that are part of their content are approved by competent body. Further, the court could reject the application of individual provisions of general terms and conditions that deprive another party’s right to object, or provisions based on which a party loses contractual rights or deadlines or that are otherwise unjust or too strict for the party. In 2008, LOO was significantly  amended. As stated in the Explanation to the Proposal for Amendments of the Law on Obligations, the main reason for the amendments was, in order to meet the obligations the Republic of Macedonia undertook, by signing the Stabilisation and Association Agreement,273  to create the necessary conditions for unimpeded and efficient trade of goods and services. This obli- gation, seen through  the prism of the obligation  for approximation  of the national legislation with the Acquis, created the need for transposition of relevant directives into the Law on Obligations as the main legal act regulating the trade of goods and services. However, the process of transposition was understood as a process in which the compactness of the Law is taken into consideration as it is a systemic law that regulates the legal transactions in general. This was further  explained with the fact that the directives, in particular, refer to reaching the goals and aims that they set rather to ad literam inclusion of their provisions into the national legislation. One of the interventions made, with the amendments of the LOO, was in the provisions regulating the general contract terms (Art. 130) and absolute nullity of certain provisions of the general contract terms (art. 131) aimed at their ap- proximation with the Directive 93/13.
As result, Article 131 was extended with two more paragraphs, and the existing paragraphs were re-drafted. Now the LOO provides clearly and in line with the Directive 93/13 sets the condi- tions for absolute nullity of provisions of general contract terms. Further it defines the issues that should be taken into consideration by the courts in the assessment of the provisions for the dec- laration of their absolute nullity. At the end, the provision defines the cases of the exclusion  of the application of absolute nullity. The LOO does not provide for full transposition of the Directive 93/13 as it was already transposed in the consumer protection  legislation.
The first Law on Consumer Protection from 2000,274 contained three articles covering the general issues related to unfair terms. The Directive was transposed, but the transposition was not complete. The LCP from 2004 (amended in 2007, 2008 and 2011) provides for full implementation of the Directive 93/13, containing 30 provisions (articles) related to the issues of the unfair contract terms. The LCP in Article 53, par 1 defines: As unfair contractual term shall be regarded a contractual term which has not been individually  negotiated if contrary to the principle of good faith and fair dealing, it causes a significant imbalance in the parties’ rights and obligations arising under the con- tract, to the detriment of the consumer. The specific provisions of the LCP related to the unfair terms shall not be applied to individually negotiated terms; however the general rules on absolute nullity of the LOO could be applied.
272 Constitutional Law on the Application of the Constitution, Official Gazette of the Republic of Macedonia No.52/1991 and 4/1992.
273 Stabilisation and Association Agreement between the European Communities and their Member States, of the one part, and the Re- public of Macedonia, of the other part; signed on 26.03.2001; Official Gazette of the Republic of Macedonia – International Agreements No.28/2001.
274 Law on Consumer Protection, Official Gazette of the Republic of Macedonia No. 63/2000 and 4/2002, repealed with the LCP of 2004.
With the decision of the Government of the Republic of Macedonia in December 2010, a Committee for the development of Civil Code of the Republic of Macedonia was established. The first task of Committee is to assess the existing corpus of the Civil Law in Macedonia and first and foremost to decide the general content of the Civil Code. The Sub-Committee  on the Law of Obliga- tions is in process of revising, among other things, to what extent the specific consumer protection regulation shall be included in the Civil Code and how this will affect the other, related, issues of the contract law. In the process of decision-making the adoption of the Directive 2011/83/EU of the Eu- ropean Parliament and of the Council on consumer rights (hereinafter Consumer Rights Directive)275 and the Proposal for a Regulation of the European parliament and of the Council on a Common European Sales Law276   (hereinafter: the Optional Instrument) shall be taken into consideration. The Consumer Rights Directive adopted the targeted harmonisation approach, attempting to balance the issues in their importance for the internal market (so to speak, to balance the most important vis-à-vis the less important  issues), thus requesting  full harmonisation for the first and minimum harmonisation for the second. The adoption  of such approach could affect the legislative approach in the transposition of the Consumer Rights Directive in the Member  States. On the issue of the unfair contract terms the Consumer Rights Directive, except for the minor intervention on the noti- fication  issues regulated  in Directive  93/13, remained  silent. The position that was undertaken with the Proposal for Consumer Rights Directive277 in regard to the unfair contract terms found its way in the Optional Instrument, where now the regulation in tacit is extended to B2B contracts.278 However, the dilemmas (and criticism) on their (side) effects and application  in the national legislation of the Member States remained.279 The Sub-Committee on the Law on Obligation is without  any doubts that the adoption of the Optional Instrument will affect the national Contract Law. As for the cur- rent state of the EU legislation  and the national legislation  the position  is that the Civil Code should contain  only the general issues of the consumer protection, while the specific ones should remain in a separate regulation.  On the issue of the unfair contract terms it is assessed that the current  legisla- tion is aligned with the existing EU legislation and the generalness of the rules contained in the Law on Obligations provides adequate framework for the protection of the parties affected by possible unfair contract terms.280
275 Directive 2011/83/EU of the European Parliament and of the Council of 25. October 2011 on consumer rights, amending Council Directive 93/13/EEC and Directive 1999/44/EC of the European Parliament and of the Council and repealing Council Directive 85/577/ EEC and Directive 97/7/EC of the European Parliament and of the Council Text with EEA relevance, OJ L 304 /64, 22. November  2011.
276 Proposal for a Regulation of the European Parliament and of the Council on a Common European Sales Law, COM(2011) 635 final ,
11.10.2011; Chapter 8: Unfair Contract Terms.
277 Proposal for a Directive of the European Parliament and of the Council on consumer rights; COM(2008) 614 final, 8.10.2008; Art. 30 –
39.
278 The extension of the protection to certain businesses is now, as possibility, seen in point 13 of the Recital of the Consumer Rights Directive that provides „... Member States may decide to extend the application of the rules of this Directive to legal persons or to natural persons who are not consumers within  the meaning of this Directive, such as non-governmental  organisations, start-ups or small and medium-sized enterprises….”
279 H. Schulte-Nölke, The Potential Impact of the Consumer Rights Directive on the Member States’ Contract Law – Side effects on the Member States’ general contract law or general sales law –, European Parliament, Directorate general for internal policies policy department c: citizens’ rights and constitutional  affairs, Legal Affairs, 2009, p.30; available at http://www.europarl.europa.eu/committees/en/stud- ies.html;  H. W. Miklitz,  The Proposal for Consumer Rights and the Opportunity for a reform of European Unfair Terms Legislation in Con- sumer Contracts,  EUI Working Paper LAW 2010 – 2012, European University Institute, 2010, p.5; M.B.M. Loos, Full harmonisation as a regulatory  concept and its consequences for the national legal orders. The example of the Consumer rights directive, Centre for the Study of European Contract Law- Working  Paper Series - No. 2010/03, Electronic copy available at: http://ssrn.com/abstract=1639436.
280 Interview with prof. Gale Galev and prof. Jadranka Dabovic Anastasovska, coordinators of the Sub-Committee on Law of Obligations.
The results of the review have been presented on a conference January 2012.
2.
Unfair contract terms in B2B contracts
The control of the unfair contract terms in the Republic of Macedonia is regulated by the law on Obligations and the Law on Consumer Protection. The Law on Consumer Protection regu- lates the contract terms in the B2C contracts, while the Law on Obligations, as stated regulates all contractual relations. In the LOO, however the unfair contract terms are predominantly  related to the general contract terms. Namely, the LOO operates with the term absolute nullity of a term of general contract terms, definition of which corresponds to the definition of unfair contract terms of the Directive 93/13 (Art. 3 (1)). The general contract terms, by Art. 130 (1) are defined as ‘contract clauses compiled  for a number of contracts which one of the contracting parties (compiler), before or at the time of the conclusion of the agreement proposes to the other contracting parties, regard- less if they are contained  in a formulary  ( standard) contract, or the contract refers to them’. The LOO further regulates that the general contract terms supplement the specific agreements (individually negotiated agreements) made by the parties, and as a rule oblige  the parties in the same manner as the specific agreement (Art. 130, par. 2). The LOO, however conditions the obligatory force of the general contract terms, with the awareness of the other contracting party on their content stipulat- ing that they ‘oblige the other party if they have been (to the other party) or must have been known in the moment of the conclusion of the contract’ ( Art. 130, par. 5). The compiler, in this regard, is obliged to publish the general contract term in the usual manner (Art. 130, par.4).281 The LOO also provides  that in the case of discrepancies between  the general terms and the specific agreements, the specific agreements prevail (Art. 130, par. 3). Having in mind these provisions of the LOO, the condition  of Art. 3(1) of Directive 93/13 that a term in order to be regarded  as unfair  should  not be individually negotiated, whereas under Art. 3(2) first sentence a term shall always be regarded as not individually negotiated where it has been drafted in advance, is fulfilled.282 The further requirements of Art. 3(1) of the Directive 93/13 for a contract term to be regarded as unfair, i.e. a) to be contrary to the requirement of good faith, b) to cause a significant imbalance in the parties’ rights and obliga- tions arising under the contract, to the detriment of the consumer  (in this case the other  contracting party) are to be found in the provisions regulating the absolute nullity of certain provision of the general contract terms. As stated, Art. 131 has been amended in 2008 to provide for transposition of the Directive 93/13. The (new) Art. 131, par. 1, provides for absolute nullity of the provisions of gener- al contract terms283 which ‘contrary to the principle of good faith and fair dealing, cause a significant imbalance in mutual rights and obligations of the parties and as such create  a possibility of damage to the contracting party of the compiler or if they endanger the accomplishment of the aims of the concluded contract, even in cases when the general contract terms that include this provisions are approved by a competent  state body‘. Further, the LOO provides that the courts may reject the application of certain provisions of the general terms that deprive the other party of the right to object, or those on the base of which the other party loses rights from the contract or loses the right in relation to deadlines, or those which are in other ways unjust or severely strict to the other party (Art. 131, par. 2). However, the nullity shall not be applied to the provisions of the general contract terms whose content has been taken from the applicable legislation or content of which has been negotiated so that the other party could have influenced their content, as well as on the provisions
281 The provision of par. 5 should be interpreted in accordance with Art. 15 of LOO. Namely, what should be considered as usual manner of publication of the general contract terms depends on the business in which they are applied, as well as on the commercial usages and practices that are established in the respective trade sector.
282 This provision  corresponds  to Art. 53, par. 1, of the LCP which defines as follows: As unfair contractual term shall be regarded contrac- tual term which has not been individually negotiated if contrary to the principle of good faith and fair dealing, it causes a significant imbalance in the parties’ rights and obligations arising under the contract, to the detriment of the consumer. By this, basically, there is a word for word transposition of the concept of the Unfair Contract Term in the Macedonian legislation.
283 Similarly, the  LCP in Art. 82 defines that the unfair contract terms are absolutely null.
of the essential elements of the contract provided that they are clear, understandable and easily per- ceivable (Art. 131, par. 4).284 These provisions  are applicable  both to B2B and B2C contract as the LCP acts as lex specialis in the field of the consumer protection i.e. the B2C, while  the general  provisions on contracting and liabilities arising out of contract are regulated in the Law on Obligations. This is in particular regulated by Art. 2, par. 1 of the  LCP which provides that the provisions of the LCP do not affect the rights that the consumers have on the basis of other laws, and par. 3 which specifies that ‘unless differently  regulated by this Law, on the contracts and other obligations in the trade of goods and services the provisions of the Law on Obligations  shall be applied’. In regard to the unfair contract terms, the application of same provisions for the B2B and B2C contract is especially seen in the consequences of the absolute nullity of an unfair contract term. Namely while the LCP in Art. 82 defines that the unfair contract terms are null and void it does not stipulate the consequences. They are determined by the LOO via application of Art. 2, par. 2 of the  LCP. Put this way, one concludes that the unfair contract terms in B2B and B2C have similar provisions on the general definition of an
‘unfair contract term’ and same provisions are applied in regard to the absolute nullity  i.e. the provi- sions of Art. 95 – 102 of LOO.
3.
Definition of unfair contract terms and its concretization in the black or grey list; role of courts in interpreting unfair contract terms
The Macedonian legislation has two definitions of unfair contract terms – one contained in the LOO and one in LCP, which beside the general definition  provides a list of cases when  particular contract terms will be considered unfair, thus null and void.
The LOO in Art.131, par. 1 provides that terms of general contract terms that contrary to the principle of good faith and fair dealing285, cause a significant  imbalance in mutual  rights and obliga- tions of the parties and as such create a possibility of damage of the contracting party of the com- piler or if they endanger the accomplishment of the aims of the concluded contract, even in cases when the general contract terms that include this provisions are approved by a competent state body, shall be null and void. Further, the LOO provides that the courts may reject the application of certain provisions of the general terms that deprive the other party of the right to object, or those on the base of which the other party loses rights from the contract or loses the right in relation to deadlines, or those which are in other ways unjust or severely strict (Art. 131, par. 2).
Similarly, the LCP in Art. 53 par. 1, provides that as unfair contractual term shall be regarded a contractual term which has not been individually  negotiated if contrary to the principle of good faith and fair dealing, it causes a significant  imbalance  in the parties’ rights and obligations arising under the contract, to the detriment of the consumer. Further  the LCP specifies that  a particular contract terms shall be considered as not to be individually negotiated if it has been drafted by the trader and the consumer had no influence on its content, especially if it is a case of terms that are in advance formulated in a standard contract of the trader. The burden of proof whether or not a contract term is individually negotiated is placed upon the trader (Art. 53, par 2 and 3). Defining  in general manner the unfair contract terms this way the LCP goes beyond  the scope of the LOO and Directive 93/13, providing that even a term of an individual contract could be considered unfair, it the particular contract term has not been negotiated  between the parties. As we will see, the ‘black
284 Similarly, in accordance with Art. 53, par. 4 of the LCP the provision on the absolute nullity of the unfair contract terms shall not be applied to contracts in which mandatory provisions are included.
285 Art. 5, LOO: In the creation of the obligation relations and the fulfilment of the rights and obligations of those relations the parties are obliged to uphold the principle of good faith and fair dealing.
list’ of unfair contract terms provides that even individually negotiated terms, if they meet the crite- ria set depending on their object or effect, will be considered unfair and so absolutely null.
To conclude, the definitions provided in LOO and LCP are complementary and provide for full transposition  of Art. 3(1) of Directive 93/13. Further on, the LCP specifies  the cases when  a con- tract term shall be considered unfair. Considering the broadness of the general definition  of unfair contract term, set by Art. 53, par. 1 of LCP, it should not be considered that the list provided in the LCP is an exhaustive one and that it refers only to the contract terms which have not been individually negotiated.286 All other situations, that are not included, which meet the criteria set in Art. 51, par. 1 shall be considered as unfair and so absolutely null.
According to Art. 3(3) of Directive 93/13, the “Annex shall contain an indicative and non- exhaustive list of the terms which  may be regarded  as unfair.” This, so called grey list of Annex 1, in the Consumer Protection legislation in Macedonia is transposed, although not in its entirety287 as a
‘black list’. The LCP specifies  26 cases when a particular term shall be considered unfair and so null and void, without relating them to the general condition that they are not individually negotiated. Stipulating this way in the case of the B2C contracts, the LCP provides broader protection of the consumers. The LCP specifies as unfair  the terms which have the object or effect of:
Condition whose realisation depends solely on the will of the trader ( Art. 54 of LCP, corre- sponding to point c of Annex 1 of Directive 93/13);
Determination or increase of price based on elements determined  by the trader (Art. 55, par
1 corresponding to point (l) of Annex 1 of Directive 93/13);
Unilateral alteration of characteristics of the product or service to be provided by the trader
(Art. 56 of LCP corresponding to point (l) of Annex 1 of Directive 93/13);
Right of the trader unilaterally to determine or alter the period for delivery of the product or the service (Art.57 of LCP, outside the ambit of Annex 1, provided  in accordance with Art. 8 of the Directive 93/13);
Right to determine whether the goods or services supplied are in conformity with the con- tract, or right to interpret any term of the contract (Art. 58 of LCP corresponding to point (m) of An- nex 1 of Directive 93/13);
Obliging the consumer to fulfil all his obligations where the seller or supplier does not per- form his or is in default (Art. 61 of LCP corresponding to point (o) of Annex 1 of Directive 93/13);
Limitation of the right of the consumer to terminate the contract when the trader does not fulfil its obligations under guarantee (Art.60 of LCP, outside  the ambit  of Annex I, provided in accor- dance with Art. 8 of the Directive 93/13);
Total or partial non-performance or inadequate performance (Art. 61 of LCP corresponding to point (b) of Annex 1 of Directive 93/13);
Unilateral alteration of the terms of the contract (Art. 62 of LCP corresponding to point (j) of
Annex 1 of Directive 93/13);
Limitation of the right to terminate the contract in events of force majeure by compensation of damages (Art.63 of LCP, outside the ambit of Annex I, provided in accordance with Art. 8 of the Directive 93/13);
Exclusion of the traders’ liability for damages in cases of fault or non-performance of obliga- tion that is essential element of the contract (Art.64 of LCP, outside the ambit of Annex I, provided in accordance with Art. 8 of the Directive 93/13);
286 The Directive 93/13 does not exclude the individually negotiated terms; see recital 16 of Directive 93/13.
287 Points (d), (g), (i) of Annex 1 of Directive 93/13 are not transposed.
Exclusion of liability  for legal and hidden material deficiencies of the product (Art.65 of LCP, outside the ambit of Annex I, provided in accordance with Art. 8 of the Directive 93/13);
Forbidding compensation of the mutual obligations when conditions set by law are met
(Art.66 of LCP, outside the ambit of Annex I, provided in accordance with Art. 8 of the Directive 93/13); Imposing unreasonable period in which the consumer should notify the trader for the defi-
ciencies of the product (Art.67 of LCP, outside the ambit of Annex I, provided in accordance with Art.
8 of the Directive 93/13);
In advance fixing the amount of compensation of damages – contractual penalty that the consumer should pay to the trader in case of non-performance of his obligation, while there is no such obligation for the trader (Art.68 of LCP, outside the ambit of Annex I, provided in accordance with Art. 8 of the Directive 93/13);
Setting indefinite period for performance of the obligation by the trader, without providing reasonable period for termination of the contract (Art.69 of LCP, outside the ambit of Annex I, pro- vided in accordance with Art. 8 of the Directive 93/13);
Automatically extending a contract of fixed duration (Art. 70 of LCP corresponding to point
(h) of Annex 1 of Directive 93/13);
Excluding or hindering the consumer’s right to take legal action; restricting the evidence available or imposing a burden of proof (Art. 71 of LCP corresponding to point (q) of Annex 1 of Directive 93/13);
Disproportionately high sum in compensation (Art. 72 of LCP corresponding to point  (e) of
Annex 1 of Directive 93/13);
Exclusion of liability in event of death or personal injury (Art. 73 of LCP corresponding to point  (a) of Annex 1 of Directive 93/13);
Right to dissolve the contract on a discretionary  basis and retain the sums paid for services not yet supplied in case of dissolving the contract by the seller (Art. 74 of LCP corresponding to point (f ) of Annex 1 of Directive 93/13);
Limitation of commitments undertaken by agents (Art. 75 of LCP corresponding to point (n)
of Annex 1 of Directive 93/13);
Inappropriate exclusion or limitation  of the rights and duties of the consumer set by Law, in regard to the trader  or third  parties in cases non-performance or partial performance of the trader (Art.76 of LCP, outside the ambit of Annex I, provided in accordance with Art. 8 of the Directive 93/13);
Possibility of transferring his rights and obligations under the contract (Art. 77 of LCP cor- responding to point (p) of Annex 1 of Directive 93/13);
Exclusion of the review whether contract term is unfair (Art.79 of LCP, outside the ambit of
Annex  I, provided in accordance with Art. 8 of the Directive 93/13).
As for the control of the “fairness’ of certain contract terms, two mechanisms are available depending if the contract is B2C or B2B contract. In both  cases it is the court that assesses whether a provision is unfair and so absolutely null. The differences are seen in the active legitimation for bringing an action (declarative) and the effects of such action. In the case of B2B contracts the action could be brought by the affected party, any person who has a legal interest and the public prosecu- tor (Art. 101, LOO). If the court finds that the particular provision meets the criteria for its declaration as absolutely void it shall declare it and the particular provision shall not have any effect. The abso- lute nullity of a certain provision shall not affect the contract in whole, if the contract could survive without the null provision and if this provision was neither the condition nor the determining factor
for the contracting. By exception, even in the cases when the null provision was the condition or the determining factor for the contracting, the contract may retain its force if the nullity was determined exactly for the purpose the contract to be freed of it and its effect to continue. So, in the cases of B2B contracts the declaration  of the absolute nullity  of a certain provision  would affect only the contract in which it is contained (Art. 97, LOO). In the cases of B2C contracts the action before the court could be brought by the affected consumer, and the parties which in general have such right under the LOO, but also could be a matter in a collective  redress. However, the regulation of the collective redress in regard to the unfair contract terms is ambiguously  regulated in the national legislation. Namely, the  LCP, in Art. 83 provides that any person who has a justified interest in the consumers’ protection, 288 as well as the consumers’ associations, may request from the court to declare  as abso- lutely null a contractual  provision, if it is determined that such provision is unfair in accordance with the law, which is in line with Art. 7 of the Directive 93/13. The procedure may be initiated against a trader, a number  of traders in the same business activity, as well as an association of the traders who use such unfair provisions. The Law on Contentious Procedure,289 however, does not have a provision recognising the legitimation of such parties to proceedings. The issue is further  complicated  with the fact that the LCP does not contain a special provision on the effects of such action. On the other hand, conflict in the regulation is caused with the introduction, in 2011, of new provisions in the LCP regulating the collective redress290. The newly introduced Art. 31- h determines that any authorised body 291 may propose to the competent inspectorate to initiate a procedure  for the seizure of the ac- tivities that are contrary, among other things, to the provisions of Art. 53-83 (the provisions regulat- ing the unfair contract terms). The procedure may be initiated against a trader or group of traders for the same business activity. This does not preclude the competent authority to undertake procedure on its own initiative. 292 One could argue that it is the substantive law that provides the right of the consumers’ organisations and the competent authority to initiate action for declaration of absolute nullity in the cases of B2C contracts. However, the lack of procedural regulation may hinder the re- alization of such rights. In addition, the effect of such action is not regulated. If one starts from the inter partes effect of the obligations and the effect of the judgment only on the matter of the dispute and the parties to the dispute, a question is raised how such action and consequently declarative judgement could affect all of the (existing and future) contracts containing unfair contract terms.
There is lack of court practice, or better said publicly available court practice, which would enable a qualitative review on the role of the courts in the interpretation of the unfair contract terms. There is no available data on the number of court proceedings for declaration of contract terms as absolutely null, and the substantive results of such proceedings. Although  the Supreme Court of the Republic of Macedonia publishes review of its decisions, only a limited number of judgments are published. The authors of this text are not aware of any decision in regard to the unfair contract terms that would provide insight of the courts position in the interpretation of the contractual terms
288 It is to be noted that the term ‚justified interest’ is not a usual term in the national legislation.  The LOO operates with  the term ‚legal interest’.
289 Law on Contentious Procedure, Official Gazette of the Republic of Macedonia No.79/2005; 110/2008; 83/2009 and 116/2010.
290 The amendments of the LCP aimed at transposition  of the Directive 2009/22/EC of the European Parliament and of the Council of
23 April 2009 on injunctions for the protection of consumers’ interests, OJ L 110/30; the quality of the newly introduced solutions is disputable.
291 In accordance with Art. 33-i the list of authorised bodies for the protection  of the interests of the consumers is determined by the
Government of Republic of Macedonia upon proposal from the Minister of Economy.
292 As result of this provision of the Law, the Consumers’ Organization of Macedonia assessed the general contract terms of the providers of mobile telecommunication services. The findings were presented to the regulatory agency in the field (Agency for Electronic Com- munications). As result, the agency issued new rulebook on the content of the General Contract Terms - Rulebook on the type and the content of the data that the operators of the public communication networks and/or the providers of the public telecommunication services are obliged to publish in regard to the general terms for the access and use, proves and tariffs and the parameters of quality of the public communication services (Official Gazette of the Republic of Macedonia, No. 35/2011).
and the assessment of their (potential) unfairness. From legislative and theoretical point of view the courts should apply the specific and the general rules of the interpretation of the contract clauses. These rules are comparatively similar both for the B2B and B2C contracts. Namely the LOO provides, as general  rule, that the contract clauses are applied  as they are, however  in the interpretation of the clauses the literal meaning  of the used phrases should not be accepted. In the process of inter- pretation, the courts in these cases, should assess the intention of the parties and the clause should be understood in the light of the principles of the Law on Obligations (Art. 91). The LOO, however, regulates in particular the interpretation of contracts that have been concluded on previously de- termined content. This provision  is in particular important in the light of the unfair contract terms as by LOO they are predominantly connected to the general contract terms and the formulary and standard contract. For this cases LOO in Art. 92 provides  that  in the case when the contract is con- cluded in accordance with content  that has been determined in advance, or when the contract was prepared and proposed by one of the contracting parties, the unclear clauses shall be interpreted in favour to the other party. Similar provision can be found in the LCP , where in Art. 90 it is defined that the ambiguous or unclear provisions are interpreted in favour of the consumer as weaker party. Both acts provide for protection of the contracting party that did not influence the content of the contract considering this party as the weaker one. The interpretation  rule is in line with Art. 5 of Directive
93/13. Such rules should be strictly followed  by the court. They should be applied not only to the particular cases of legislatively defined unfair contract terms i.e. the ‘black list’, but to all terms that, as provided in the general definitions of the LOO and  LCP, are: 1) not individually negotiated; 2) con- trary to the principle of good faith and fair dealing, 3) cause a significant  imbalance in mutual  rights and obligations of the parties and as such create a possibility of damage to the contracting party of the compiler or if they endanger the accomplishment of the aims of the concluded contract, even in cases when  the general  contract terms that include this provisions are approved by a competent state body; or 4) deprive the other party of the right to object, or 5) on base of which the other party loses rights from the contract or loses the right in relation to deadlines, or 6) those which are in other ways unjust or severely strict to the other party.
4.
Circumstances of relevance for the fairness test
The Directive 93/13 in Art.4 (1) defines (some) of the circumstances that shall be taken into consideration in the assessment of the (un)fairness. They include: the nature of the goods or services for which the contract was concluded, the circumstances attending the conclusion of the contract, and other terms of the contract, or of another contract on which it is dependent.  This article has been transposed both in the LOO and LCP which define the circumstances for declaration of the absolute nullity  of a particular unfair contract term.
In accordance with Art.131, par. 4 of the LOO the court in the assessment of the nullity shall take into consideration all circumstances that existed prior to and in the moment of the conclusion of the contract, the legal nature of the contract, the type of the goods and the services which are object of the obligation,293 the other provisions of the contract, as well as the provisions  of another contract to which the provision of the general contract terms is related. Further specification of these circumstances and their meaning is not provided in the LOO. The LCP, in Art. 79, specifies that in the assessment of the unfairness of a provision the following is to be taken into consideration: the features of the product or the service that is object of the contract, all circumstances before and in
293 The LOO operates with the term of the type of the obligation rather than the nature of the obligation, and in this sense it should be understood that the term type is broader than the term nature.
the time of the formation of the contract, other contractual  provisions  as well as another  contract, which in relation to the contract that is being asset represents main contract.
The legislator in both definitions correctly opted the term ‘before or during the conclusion’ of the contract as this is the relevant time for the assessment of the existing circumstances that may lead to nullity of a contractual  term.294 The difference in the two definitions can be seen in regard to the ‘other contract’. Namely, LOO operates with  the term ‘provision of another contract to which the term is related’ while LCP refers only to the main contract. We find the solution provided in LOO affords wider protection.
5.
Time limits for invalidation
Under  the LOO and LCP the legal consequence of unfair contract terms is its absolute nul- lity. The LCP does not  regulate  the issue of nullity in detail so the LOO is applied. The LOO, in Art.
102, defines that the right to request declaration of absolute nullity cannot be lost. This provision is in accordance with Art. 6 (1) of the Directive 93/13 and its interpretations, in particular the one of the case Cofidis where ECJ took the position that the Directive 93/13 precludes a national provision which prohibits the national court, on expiry of a limitation period, from finding that a term of the contract is unfair.295 The general provision on the non-prescription of the time period for declaration of the nullity is applicable to all contractual relations. The regulation of the specific contracts does not include any particularities in this regard.
It is unclear, however, whether the affected party should observe the prescription periods for the use of the remedies available once the contract has been declared absolutely null with final court decision. In Art. 96 (par. 1 and 2) of the LOO it is provided that in case of nullity  of a contract each party is obliged to return what was accepted  as result of a performance of the contract, and if that is not possible or the nature of what has been performed  opposes to the return, to give appro- priate monetary remuneration in accordance with the prices at the time of the court ‘s decision,  un- less otherwise provided by law. The contracting party who has a fault for the nullity of the contract is liable for damages. Under the general rules of the Law on Obligations, for the return of the accepted or monetary remuneration the prescription term is 5 years i.e. 3 years when it is the case of trade of goods  and services ( Art. 360 i.e. Art. 363 of LOO). The damages may be requested in a period of 3 years (Art. 365, par 1). If the rights have been determined  with a final court decision their prescrip- tion period shall be 10 years (Art. 368, par. 1).
6.
The “ineffectiveness” or the “non-binding nature” of an unfair term
Art. 6 (1) of the Directive 93/13 and the related interpretation296  require national legislation to provide for absolute nullity of the unfair contract term, meaning that the unfair contract term shall not be binding on the consumer, while the contract shall continue to bind the parties if it can exist without  the unfair term. The Macedonian legislation provided for such legislation. As stated above this is the case both for the Law on Obligations and the Law on Consumer protection (Art 131, par 1 and 2 of LOO, and Art. 82 of LCP).
294 The articles regulating the nullity (both absolute and relative) as determining  circumstances consider those that existed in the time of the conclusion of the contract. It is a fact that the circumstances may change following the conclusion of the contract on detriment of one of the parties  , however in those cases the party has other mechanisms available.
295 C–473/00 – Cofidis v. Fredout, [2002] ECR I–10875.
296 Joined  Cases C–240/98  to C–244/98  Océano  Grupo Editorial  SA v. Murciano Quintero [2000] ECR I–04941; Case C–473/00 Cofidis v.
Fredout, [2002] ECR I–10875;  Case C–168/05  Elisa María Mostaza Claro v. Centro Móvil Milenium SL [2006] ECR I–10421.
Question is raised on the extent of the application of the absolute nullity. Namely, Art. 131, par. 4 of the LOO provides for literal transposition of Art. 4 (2) of Directive 93/13 thus excluding  from the nullity  assessment the provisions of the general contract terms whose content  is taken from the applicable legislation, or which have been individually negotiated and the other party could have influenced them, or the provisions on the essential elements of the contract if clear, understandable and easily seen. In the drafting  the explanations  of the Directive’s Recitals (in particular  19) have not been taken into account in the specific unfair contract terms provisions as the issue of the nullity is in general regulated by LOO and it provides  that in any case the contract clauses which are contrary  to the constitution, the laws and the morality  are absolutely null (Art. 95, par. 1, in connection to Art. 97, par. 1). In the set of the provisions  that shall be used for the purpose of assessing if the contract term shall be null and void is the principle of equity of parties,297 that insists of the equal value of the rights and obligations. This provision, however, may be affected by the position of the ECJ298 and Art. 32 of the Consumer Rights Directive. The ECJ in it decision clearly provides for an opportunity  for judicial review of the clauses related to the main contractual elements. Although the article imposes only notification obligation for the use of options provided in Art. 8 of the Directive 93/13 allowing higher standard of protection, referring it to “those provisions (that) extend the unfairness assessment to individually negotiated contractual terms or to the adequacy of the price or remuneration” suggests that especially those should be taken into consideration when assessing the nullity. However, it is to be noted that when it comes to the B2C contracts these two options are used in the LCP.
7.
Ex-officio declaration of the contract term as unfair
In accordance with Art.101, par. 1, it is a duty of the court to oversee the contractual provi- sions and to declare them absolutely null when the criteria are met. Such provision of the national legislation is in line with the practice of the ECJ.299 There is no sufficient evidence of the court prac- tice in Macedonia in order to be able to assess the application of this principle.300
297 Art. 8, LOO: In the formation of bilateral contracts, the parties must have in mind the principle of equal value of the mutual obliga- tions.
298 Articles 4(2) and 8 of Council Directive 93/13/EEC of 5 April 1993 on unfair terms in consumer contracts must be interpreted as not preclud- ing national legislation, such as that at issue in the main proceedings, which authorises a judicial review as to the unfairness of contractual terms which relate to the definition of the main subject-matter of the contract or to the adequacy of the price and remuneration, on the one hand, as against the services or goods to be supplied in exchange, on the other hand, even in the case where those terms are drafted in plain, intelligible language; Case C-484/08  Caja de Ahorros y Monte de Piedad de Madrid  v Asociación de Usuarios de Servicios Bancarios (Ausbanc) [2010] (3.6.2010).
299 In decision  for case Oceano  Grupo  - Joined  Cases C–240/98  to C–244/98 – Océano Grupo Editorial  SA v. Murciano  Quintero  [2000] ECR I–04941,  ECJ took the position that “The protection provided for consumers by Directive 93/13 on unfair terms in consumer contracts entails the national court being able to determine of its own motion whether a term of a contract before it is unfair when making its preliminary assessment  as to whether a claim should be allowed to proceed before the national courts. The national court is obliged, when it applies national law provisions predating or postdating the said Directive, to interpret those provisions, so far as possible, in the light of the wording and purpose of the Directive. The requirement for an interpretation in conformity with the Directive requires the national court, in particular, to favour the interpretation  that would allow it to decline of its own motion the jurisdiction conferred on it by virtue of an unfair term.
300 Јадранка Дабовиќ – Анастасовска Ј., ibid, p. 11.









