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ABSTRACT

Plagiarism may have accompanied acts of creatithrereendorsing or contradicting
them. Esteemed as a general rule of literatureeoswed as literary larceny, it
embodies the disavowal of authorship in the intélial works of others and thus
breaches their right to be acknowledged as authdride also feasibly deceiving the
public and, in any case, contradicting the uniVienda of creative imitation.

Historically entangled with the concepts of coufei®ing and piracy, it only
later reached an autonomous collocation as a iealabf the moral right of
attribution. Placed in the broadest context of cmyby law, it yet struggles against its
confinement to a strict legal characterisation,egivts colourful appearance and
inherent inconsistency according to the type ofksar field of knowledge to which
it relates, thus refuting any unyielding interptita.

In such a mutable context, the purpose of thisarete which revolves
around the systems of Italy and the United Kingdasnto explore a view of
plagiarism that appreciates the different instariceghich a genuine borrowing or a
deceitful practice appear, considering the dimensibcopyright infringement, but
also looking at other possible legal and non-legabns of construal. Given these
premises, an accurate exploration of the phenomemguires a preliminary
consideration of the manifold literature on thejeal) which increasingly progresses
together with the development of technology andadgractices.

Furthermore, its literal absence in statutory lavesi not impede finding a
collocation in the context of the judiciary, which analysed with reference to the
legal systems of both Italy and the United Kingddrhis does not infer that courts
deliver a flawless and unfailing interpretation glgiarism. On the contrary, a
careful reading of the ruling confirms that the roar realm of copyright law is
shrinking.

However, the unpredictability of the statutory guadicial approach towards
plagiarism may also be welcomed as an attempt bylatv to acknowledge the
difficulty to appraise its complexity. Therefordet present study openly adopts an
interdisciplinary and comparative analysis that rhalp to describe its controversial

legal breadth while also possibly unravelling anyheo principled range.






INTRODUCTION

The issue of plagiarism has been broadly examimedhw, with valuable studies
undertaken on its origins and further developmeétdwever, many of these studies
nowadays seem inadequate to the task of explagonge of the present dynamics that
typify the phenomenon, particularly following thegithl revolution, after which many
traditional concepts of copyright law need to beoresidered in light of these changes.

Indeed, the pressure of technology has made itvan enore interesting and
intriguing subject to investigate in contemporagpyright law. In fact, plagiarism
proves to be particularly open to the influenceunteasing social and technological
transformations that characterise modern copyiagit challenge its conventional rules
and standards. Besides, previous studies havedaokeepth analysis of the judicial
approach to plagiarism that this research also @omeover. Therefore, an accurate
assessment of the phenomenon seems desirable, tiiggnbesides the apparent
casualness of the legislator, plagiarism is stifiatter of judgement in court.

Surrounded by ambiguity and versatility, plagiarippears to be hardly
definable in firm and strict legal terms. A possikblution may be to portray plagiarism
more neutrally, by referring to it as the practafeusurping an author’s attribution of
authorship in the work he/she has created or,herovords, the act of passing another
person’s work off as one’s own. Besides, as willilhestrated, any conduct that may
fall under the heading of plagiarism is indeed sioictly limited to the instances of
simple non-attribution. Besides, if non-attributiencomprised in the broader category
of misattribution, the latter may also entail athst only partially undermine the
author’s right to be acknowledged as such.

The same reluctance of the law to confine it torecige normative definition
supports the assumption that its accurate undelisianmplies a more balanced and
flexible interpretation that is not limited to si&dry law, but engages with the variety of
disciplines in which plagiarism takes place, whadbo increases interpreters’ efforts to
explain and regulate the phenomenon.

The aim of this research is therefore to illusttiie legal history and evolution

of plagiarism, retracing its origins and drawing further developments in terms of



statute law, as well as doctrinal and judicial iptetation, in both the civil and common
law legal traditions of Italy and the United Kingdo

In particular, before considering the exact legahahsion of authorship
attribution, it has proved particularly valuablevienture upon non-strictly legal factors
that unquestionably influence its treatment in ke#tatutory and judicial way. The first
part of the study, therefore, is dedicated to tlggobe and in-depth analysis of the
concept of attribution of authorship, which représethe exact and most accurate
means of interpreting plagiarism.

Chapter 1 therefore addresses the appraisal obrmsliip misattribution, with a
considerable section devoted to its understandirigerature from ancient times to the
late fifteenth century and to the exploration oé iimitative canon, the relevance of
authorship attribution and the significance of i@ or plagiarist conducts.

Chapter 2 continues such a “glimpse into the past’recapping with the
sixteenth century literature onwards, when the tsgywf the individual and personal
understanding of authorship will link the earligaqpaoach to imitation with the modern
concepts of creativity and originality. The secquadt of Chapter 2 focuses exactly on
the meaning and scope of creativity and originaktthin the Italian and UK contexts,
both recently and greatly influenced by the EU fearark.

Both sections, indeed, represent the essentialmiea for the following
articulation of the study, establishing the basis the mature discussion of the
contemporary dimension of plagiarism in subsequbaipters. In fact, they provide a
meaningful instrument with which to understand #wtual treatment of plagiarism-
related issues, on the one hand elucidating itemsdcial background — which is the
main subject of Chapter 3 — and, on the other haladlifying the legal statutory and
judicial assumptions that will be unfolded respeadif in Chapter 4 and Chapter 5.

Accordingly, the analysis will be undertaken thrbugn interdisciplinary
approach that paints the complex picture of plagmartaking into considerable account
the multifaceted dimension of the phenomenon. Asshall see, the resort to an
interdisciplinary approach conveys an essentiarungent for the interpreter who is
aware of the difficulties of adopting a single asegclusive criterion to evaluate
plagiarism. This difficulty, it is worth reiterawy is not only caused by its moveable and

malleable objectification but it furthermore depsndis became apparent in the



preceding paragraphs, on the inherent difficultyealicleating a definite and single
connotation of just the reverse of plagiarism, Wwhis articulated in the notion of
creativity and originality.

Given these premises, as Chapter 3 will expoundoutgh the lens of
interdisciplinary analysis, the overall purposeha study is to show that there are many
different elements and instruments to consider wéesluating the controversies of
plagiarism. These may not be limited to conventidegal remedies and sanctions, but
may also take account of the informal rules ancctsams that fall under the term of
social norms, as well as the technological meamsoad or limit the phenomenon.

The double face of technology, particularly digitisl essentially articulated in
the capacity both to enhance the production ofti@avorks of the mind and to
exercise stringent protection of the same work&r&lseems to be sufficient grounds to
argue that they facilitate any imitation, borrowing appropriation of others’ works,
regardless of the positive or negative connotatiat one may accord to these works.
Focusing on misattribution, in particular, it iseuitable to notice how current digital
practices are often accompanied by a deficienayeatiine attribution. Acknowledging
authorship in an individual work that is copied ©smply reused for the purpose of
further creation seems not to be always accomplisimethis regard, the reaction of the
author may vary.

In line with its contrasting nature, the law hawas shown some conflicting
interest in the subject: on one hand, the strongsasf the law have often reached the
practice of misattribution, although with differameans and outcomes according to the
particular legal system considered. On the othedhthe attitude of the law has also
been expressed in the careful omission of a stgtwefinition of plagiarism, leaving
the judiciary with the heavy burden of unravellitige intricate claims of those who
wish to secure their right of attribution.

Furthermore, the fact that the law does not eititevide a clear definition of
what is considered creative and original, for theppse of the law itself, can be seen as
having a double-layered effect. On the one hanahay not help in terms of clarity and
certainty (a principle that the law should alwayssue); and on the other hand, the lack
of a statutory definition may be a reflection ofiblerate avoidance.



In addition, it will be argued that, despite theadgouracy of the statutory
language that, as Chapter 4 explains, is first ghéied by the lack of a designation,
plagiarism has played a relevant role in copyriglw and is still a current subject
matter in court, as well as in ordinary life, aligh not always with its actual
appellation, which appears, to some extent, to s enore taboo than speaking of
counterfeiting and piracy.

However, this may not be understood without a prdy@ekground explaining
how the courts' decisions reflect cultural, so@atl economic transformations, which
clearly have important legal implications, as Clkafi aims to illustrate. At the same
time, we have seen that servile imitation was atmuesver considered desirable,
although this inference does not automatically yrphat it should have been severely
reprimanded. The delicate role of the judiciarg ledso in this precise and crucial point,
as it has to discern the hypothesis in which nribation should find a legal response
and those in which it should rather be left to thecretion of literature, the arts and
other non-legal disciplines.

In general, many grey areas remain, which are it gae to the extreme
variability of the phenomenon; however, in partyttege also enhanced by a lack of
clarity and certainty over the definition or regida of misattribution. The same
judiciary indeed also confirms such a difficulty.

Moreover, the methodology chosen also has a distencomparative attitude
since the research essentially revolves arounddgal systems respectively belonging
to the civil and common law traditions. Focusingtbe usurpation of the attribution of
an intellectual work, there are fewer differenceant one would expect. The right of
being acknowledged as the author of the work, theze really represents an ideal
object of comparison.

Noticeably, at the core of this project is the canapive analysis of the Italian
author’s right and the UK copyright systems on [@agm and the moral right of
attribution. Although each of them belongs to difet legal traditions, which have
often been considered opposing poles in copyriglt they share some similarities and
common features. In line with these consideratignbas been necessary to conduct
part of the research in ltaly and part in the Whit€¢ingdom, specifically at the

universities of Bournemouth, Cambridge and Edinburg



The results of the research show how the two mgstems involved in the
comparison feature similar approaches to plagigristiso in terms of judicial
interpretations and expert opinions, notwithstagdihe structural differences that
characterised them, as they belong to dissimilgalléraditions in which the author’s
right/copyright has historically evolved in a diéat way. This outcome suggests a
trend of similarity that may help each interprdtereappraise plagiarism using a more
considered approach that takes into account thelipgties that emerge in both
systems.

Likewise, considering the Italian and UK legal &yss, it is easy to notice that
the former expressly refers to the sole creatiwityits statutory words, but then
complements it with the notion of originality elabted by its own judiciary. On the
contrary, the latter requires by statute that tlekwmust be original, but its courts
appear to have blended this exact definition wigatvity when they asked that the
work must be the result of some creative effort.almy case, given the supposed
convergence of their meaning, which is supportedhleyr ordinary meaning and partly
enhanced by the recent development of the EU jurélgmce, the two wordings may be
used indifferently.

Finally, the case law survey delivered in the lelsapter will focus on the
interpretation of plagiarism in court, with an empls on the perspective of experts
who patrticipate in the judicial decisions. The ps® of such ultimate analysis, in fact,
is to demonstrate how, and to what extent, the @memon of misattribution is
influenced by several instances other than formal lin addition, it aims to explain
why plagiarism is still so critical to define anegulate without taking into account the
contribution of other disciplines, thus proving enmore the advantages, but also

inevitability, of an interdisciplinary analysis &pproaching the matter.






CHAPTER 1

THE NARRATIVES OF PLAGIARISM AND COPYRIGHT BETWEEN
MYTHS AND HISTORY

1 Attribution of authorship in literary and legasdourses on intellectual property

The history of plagiarism is, to a certain extehg history of humankind. Humans, for
their innate nature, tend to imitate and observatwhey witness in their natural

surroundings. This assumption validates the idaa plagiarism may have gone along
with acts of creation. Nonetheless, appearing ggirtgate borrowing or as outright

piracy that contradicts the principles of imitatidine act of copying from others’ works
has been both cherished and criticised, takingstiape either of a universal rule of
literature or of an authentic thétt.

The literature on the subject has indeed configesupported the idea that the
practice of imitation and borrowing has traditidpatharacterised the production of
knowledge and the creation of &ff.o corroborate this broad statement, scholars have
often recalled practices from the classical periaad their intense revival in
Renaissance times, but also the more contemporargndion of the arts, where the

creative process implies collaboration and contusuexchange of knowledge.

! The Latin poet Martial offered a classical explioraof plagiarism as literary theft. In the backgnd

of the FlaviarDe Plagiariislaw (D. 48, 15 C. 9, 20), his Epigram I, LIl appe#o put under the label of
plagiarist who trades or steals a free man or sametse’s slave, as well as who removes the narieof
author from a work and adds his/her own: «To ydarge | entrust, Quintianus, my works. If, aftdr bl
can call those mine which that poet of yours recitethey complain of their grievous servitudepm
forward as their champion and give bail for themd avhen that fellow calls himself their owner, $hst
they are mine, sent forth from my hand. If thriced dour times you shout this, you will shame the
plagiarist». MARTIAL, Epigrams. With an English translation by Walter AC.Ker, London: Heinemann,
New York: Putnam, 1919, 62-63. However, as willsbe illustrated, complaints against alleged atts o
stealing with regard to the usurpation of an aushattribution are found in several sources. Mégia
epigram is perhaps the most renowned and surelylyngpsoted by scholars, but it would be incorrect
and imprecise to argue that he was the only anwigter to expose the metaphor in his compositions.

% This articulated concept is well condensed in wweds of Professor Steeves who, speaking to his
student and future poet Allen Ginsberg exclaimshes& can be no creation before imitatiokil Your
Darlings (2013), directed byQHN KROKIDAS, distributed by Sony Pictures Classics, USA. Scaip

<htip:Avww daiyscriptcomiscripts/Kil_Your Daadis,pd>.



The typical authors’ drift to borrow others’ works create their own invention
exemplifies how the creative process has beeneanfled by the imitation of early
precursors’ authority. Nevertheless, servile inotatending in conduct that is mainly
categorised in terms of counterfeiting, piracy amere disavowal of authorship, which
deceived the public and impudently took anotherviddal's reward contradicting the
universal rule of creative invention and refutige tencroachment of learning, were
indeed all reproved.

At the same time, it is precisely such a contrgstappeal that demands an
accurate analysis of the phenomenon and, whileegath the speculations of the past
literature on the subjectaims to provide a contemporary and original cbuitibn to its

legal and social assessméigking into account the most recent research ertahic

% Few early works offered an interesting picturetha historical evolution of plagiarism, but now yhe
plausibly have more literary value than being acuaate and updated contribution to the legal aimlys
the phenomenon. Among lItalian works, seeG@WRIATI, Il plagio. Furti letterari artistici musicali
Milano: Hoepli, 1903, who, expanding the metaphbplagiarism as literary theft, also provided a few
instant examples of early judicial assessmen8MIDULLI, Plagio letterario e parodiaNapoli: La Toga,
1928, who, distinguishing plagiarism from countéifgg and other unlawful acts , focused his briaf b
pleasant study on plagiarism and parody, occasiomaferring to various legal systems and mostly
quoting what other scholars have argued on the t&ith regard to the English contributions, se€OH.
WHITE, Plagiarism and imitation during the English Renaisse A study in critical distinctions
Cambridge, Mass: Harvard University Press, 193prinéed by Octagon Books, New York, 1965), in
which the author’s circular study first describduk tclassical praise for imitation and its further
development during the sixteenth century; W.EDWARDS, Plagiarism: an essay on good and bad
borrowing Cambridge: Fraser, 1933, who had the foresiglbd& into the artist’'s experience and also
provided some hints on self-plagiarism (at 88 gt)se

“ Later, limiting the list to a couple of monographsore structured studies were found inLANDEY,
Plagiarism and Originality New York: Harper & Brothers, 1952, who literalbffered «a glimpse into
the past» that reconnected the earlier analysgxtéenth century with the modern epoch, also gotin
worthy section on legal material that included anbar of relevant case law in various branches tofadr
281-341); ZO.ALGARDI, La tutela dell'opera dell'ingegno e il plagi®®adova: Cedam, 1978, who, in an
attempt to provide a more legally focused approagticated a relatively lengthy space to the exact
violations that may be confined to plagiarism dneirtremedies. See also, of the same author, dopiev
monograph on the subject: @. ALGARDI, Il plagio letterario e il carattere creativo dellfgera, Milano:
Giuffre, 1966.
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applicable to the Italian and English contexts withforsaking a brief overview of
other systems.

With this in mind, this study aims to contributetbt@ larger debate, providing a
new perspective to looking at plagiarism and caariity understanding why it may
appear to be a legitimate copy of someone elseik,wesulting from a mere exercise
of creative imitation or having a vibrant veil aadbtidulence that demises the original
author and misleads his/her readership. It is afddolook that requires a careful
assessment of plagiarism and its multiple overlapmshapes and refutes strict and
intransigent interpretatiohwith regard not only to the issue of copyirmit to also the
broader concepts of authorship and attribution.

This concern seems to be even more crucial whemntandisciplinary and
comparative appraisal is sought. Since plagiarisescdot have a univocal meaning in
all given contexts, and it assumes manifold formg degrees depending on the exact
field of knowledge in which it occurs, it is probalthat it may have a distinct relevance

according to the given creative field. Similarlyjs plausible that various legal systems

® In particular, see RPOSNER The little book of plagiarismNew York: Pantheon Books, 2007, who
succinctly but with extreme lucidity guides the dem into the dynamic realm of contemporary
plagiarism, exploring its most controversial aspeict the artistic and academic environments,J.T.
MAzzeo (ed.), Plagiarism and Literary Property in the Romanticri®d, Philadelphia: University of
Pennsylvania Press, 2007, editing a collection ritiryg that discusses plagiarism, but also imitatand
originality; R. CAsO (ed.), Plagio e creativita: un dialogo tra diritto e altrsaperi Quaderni del
Dipartimento di scienze giuridiche, Vol. 98, Trentniversita degli Studi di Trento, 2011,
<htipeprints biblio.unin.i’2278>, who emphassthe extremely fleeting nature of the phenomesuash the
determinant aid offered by various disciplineshte proper legal and social assessmenB&NAMORE, Il
plagio del titolo delle «opere dell'ingegno» netlagmatica del diritto d'autoreMilano: Giuffre, 2011,
who has the value to provide an insightful illustra of the scholarly and judicial approach regagdi
plagiarism of works’ titles, although ending withetcontroversial and hardly shareable conclusiahith
represents a typical conduct of theft (at 140).

® Some suggest that the tendency to interpret teegrhenon with a strict and rigid attitude is duéhe
clear influence of the romantic view of the autherthe sole creator of his/her works. Se€@BONDAM,
Note su imitazione, furto e plagio nel ClassicisimoR.GiGLIUCCI (ed.),Furto e Plagio nella letteratura
del ClassicismpRoma: Bulzoni, 1998, 373, who concisely definkEgjarism as an extreme practice of
reutilisation.

" Cf. E. MILLER, J. FEIGENBAUM, Taking the copy out of copyrighin Proceedings of the 1ACM
Workshop on Security and Privacy in Digital RigiManagement (DRM), Lecture notes in computer
science vol. 2320, Springer, Berlin, 2002, 233-244, whintest that the right to copy is still the most
crucial element of copyright, especially after thgital revolution.

8 See, in this respect, the studies oABENEY, Authorship and fixation in copyright law: a compéive
commentin Melb. Univ. L. Rey.Vol. 53, 2011, 677; DSAUNDERS, Authorship and copyrightNew
York: Routledge, 1992, who precisely praises treptauthorship according to its specific cultural
context.
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would not necessarily take the same approach tostibgect. It may be differently
labelled, or it may even raise only limited concefor the law in forcé.

In this respect, a probable pitfall may arise whemparative analysis takes the
place of a more broad-spectrum narrative, espgciaith regard to the United
Kingdom, where the exact term plagiarism is onlgastonally mentioned, being the
corresponding conduct rather described in termsagyright infringement, which
consists in substantial or verbatim copy of anoff@son’s work. In such instances, in
order to comprise the attitude of both systemss ithen more accurate to provide a
more detailed representation of the phenomenoering of a violation of the norms on
the attribution of authorshil: that is to say, the occurrence of disavowing the
entittement of the author to be acknowledged af,swbich can occur together with a
violation of the economic rights in the work or gxindependently from ft:

Likewise, it becomes essential to look at the stttge a chameleonic figure that
transcends the law, deeply tangled by the spewosfsciof various disciplines but not
inescapably confined to any of them. Given thesdufes, beyond symbolising the
manifest frustration of the norms on the attribotmf the work, it also demonstrates
how the traditional discourse on the acknowledgnoératuthorship has evolved, likely
providing a new understanding of the complex dymrarbehind the creative process.

The outcomes of such a confident assessment clégplgnd on the way that law
looks at authorship attribution, which also varesording to the specific legal system
under consideration. To this extent, considerirgdbmmon law and the civil law legal

traditions, it is not wide of the mark to maintdivat the former has been more focused

° In line with these assumptions, for the purposthefpresent research, the term plagiarism is aftexl

in a wide-ranging sense and, according to its d@fumeaning and broad application in academic
discourse and everyday language; it is knowingigrided to embrace all its multi-layered shadefadh

a comprehensive view of the topic predictably imesl few oversimplifications, including a common
designation of all practices and conducts that fadlyunder the umbrella of plagiarism. However,
additional distinctions will furthermore be made dnder to differentiate more specific conducts that
should rather be analysed separately.

19 See, in particular, EADENEY, The moral rights of authors and performefdew York: Oxford
University Press, 2006, who offers a broad but w@gtailed analysis of moral rights across different
jurisdictions, including the United Kingdom, aimedl guiding the reader in the complicated statutory
enactment of moral rights, including the right tifiaution.

1 The first and manifest important difference betwéke Italian and the UK systems is, in fact, the
manifest independent relevance of a violation efittoral right of attribution (literallydiritto morale di
paternitd concerning the former, and the usual recurrefi@esimultaneous copyright infringement with
regard to the latter, at least as far as copytatis involved. However, as will be further explad, and
particularly when other areas of the law are imtgred with the impairment of authorship attributioine
distance between the two becomes less rigorous.
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on the economic facet of copyright-promoting inoezg for the creation and
advancement of learnidgwhile the latter has been mostly committed to gutihg the
personal interests of the creators.

However, in two different but complementary waysthbthe copyright and the
authors’ right systems have revealed a proclivityqtiver this steady antagonism.
This is not to suggest that any convergence hasra; neither is there any proof that
a genuine harmonisation may ever take place, ewmwhe limited boundaries of the
European Union. On the contrary, what an accurbgemvation of the two traditions
suggests in this regard is that, despite the olsvamd intrinsic differences, their attitude
towards authorship nonetheless shows interestmgasities in their approach to the
violation of the norms on attribution and thereforeplagiarism.

In fact, when concerns about the explicit protectiof the right to be
acknowledged as the author of the work began ttaben more seriously by various
theorists** similarly something changed in the law. The forragkieties for the mere
economic facets of the above-mentioned disruptiagtices began to intensify and be
aggravated by more delicate concerns for the palsaterests of the author, which

could be harmed by certain conducts other thamisive exploitation of the worR.

12 This explicit endorsement has existed ever siheeStatute of Anne of 1710. See, for a broad aisalys
of the copyright system, K. A&RNETT, G. DAVIES, G. HARBOTTLE, Copyinger and Skone James on
Copyright,Sweet & Maxwell, 2010.

13 Cf. M. Rosg, The Statute of Anne and Author's Rights: Pope vIiQai#41), in L. BENTLY, U.
SUTHERSANEN P.TORREMANS (eds.),Global Copyright: Three Hundred Years Since theus¢aof Anne,
from 1709 to Cyberspa¢ Cheltenham, UK: Edward Elgar, 2010, 70-78, wikienapts to make a
cognisant assessment of the alleged contrast,lieyesmme stimulating similarities by analysing tase
law, includingPope v Curl] Millar v Taylor andBaigent and Leigh v The Random House Group Atd
he concludes, it is still accurate to foresee thditional divide between the two systems, but tigieds to
be better qualified, leaving room for some imparid@nesses.

4 What is more, the concept of authorship appearsate arisen lately, and it is still provocatively
recapped by Michel Foucault’s interrogatives ondbgnomous and distinct relevance of the work from
the person of its author. MFOUCAULT, Qu'est-ce qu'un auteur, Dits et Ecritgol |. (1969), Paris:
Gallimard, 1994. See also BauNDERS, Authorship and copyrightit.; M. BIRIOTTI, N. MILLER (eds.),
What is an authorManchester and New York: Manchester UniversitgysBr 2003; BURKE, The death
and return of the author: criticism and subjectwiin Barthes, Foucault and DerrigdaEdinburgh:
Edinburgh Univ. Press, 2004 (first ed. 1992). Sahéhese contributions will be discussed in deitail
the following chapters.

!> Besides, when plagiarism began to personify inlélgal context what has since been fashioned as a
fictional evil by literature, the law started loaki at it as a potential target of stern regulat@ther as a
peculiar variation an unlawful use of the work @r a distinct and self-determining violation. On the
definition of plagiarism as a «literary evil», s&e ROSCALLA, Storie di plagi e di plagiariin F.
RoscaLLA (ed.), Attribuzioni, appropriazioni, aprocrifi nella Greai antica Atti del Convegno
internazionale (Pavia, 27-28 May 2005), Pisa: EdizETS, 2006, 69.
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Certainly, the dual attitude of the law is to soeméent expanded by the different
approaches followed in this respect by civil anthown law jurisdictions? The former
began embracing a more personal view of the wodksanexplicitly granted protection
to what are known as the moral rights of the autfbe latter, instead, strictly relying
on their copyright history of creative enticem&htarefully narrowed the legal shield to
cases in which copyright economic rights were atgoaired™®

However, such obvious pronounced distance is tpdsty reduced by looking
at the broader legal picture, taking into accour@ answers that the law provides
against the violation of authorship attributtdnOn the one hand, the seeming
estrangement of the civil law tradition to the pun@netarist aspects of attribution
appears to be contradicted by the fact that claisjan the event of its violation, may
seek remedies for both pecuniary and non-pecurdamages. On the other hand,
common law countries may have offered some retiafrest the violation of the right of
attribution through other legal areas, such agaiveof torts and contracts.

Although such statements may appear controvemsdteceive either consensus
or disapproval, it is nevertheless reasonable goeathat from a watchful eye the two
legal traditions show some awareness for authorsiipbution, within the larger
creative process, albeit with dissimilar hues. Gitlgese premises, it seems significant
to make a distinction between the acts of honegaiion by those who emulate others

16 See, in particular, MROSE, Authors and Owners. The Invention of Copyrigharvard University
Press, 1993, who illustrates the concepts of ptgpeoriginality, authorship and their complex
entanglement.

For a recount of the distinct paths followed by tive traditions, but also on their possible intetsms,
see U.lzzo, Alle origini del copyright e del diritto d'autoreTecnologia, interessi e cambiamento
giuridico, Postfazione di Roberto Caso, Roma: Carocci, 28&@. also RC. BIRD, C., S. C. JAIN, The
Global Challenge of Intellectual Property Righ@heltenham, UK: Edward Elgar, 2009.

" From a common departure when the primary concerrbdth systems was to protect the pecuniary
interests of publishers, by privilege first and digtute then, the two traditions have outwardljofeéd
different paths. Regarding the latter, seeRdsE The Statute of Anne and author's rights: Pope MICur
(1741) in L., LIONEL, U. SUTHERSANEN P. TORREMANS (eds.),Global Copyright: Three Hundred Years
Since the Statute of Anne, from 1709 to Cyberspaice70.

18 Cf. W. CoRNISH, D. LLEWELYN, Intellectual Property: patents, copyright, traderkaand allied rights
London: Sweet and Maxell, 2003, 452-467.

' The seeming leaning that the two countries stsire part showed through the judicial pronouncement
on the topic, as will be further developed in tberse of this dissertation.
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to learn and foster the construction of new knog&d and the acts of those who
attempt to pass off other persons’ creations as dhen.?*

It is common knowledge that the practice of creatpedictably comprises
taking on the ideas of others who have precedednds often implies borrowing even
the actual expression of those ideas that at tbait ppecome inspiring works. This
suggests that creation is indeed a story of coegenstead of individual efforts.New
works appear to be gaining from others’ works dnsd assumption cannot be left aside
in examining authorship attribution, and plagiarisstated discourse$. To such an
extent, the contribution of humanist studies to theger debate on the matter is
undeniablée? as it helps to determine the most accurate frametyp also appreciating

the role that imitation has played, and still plapsthe process of creation.

1.1  Acknowledging imitation as an intrinsic featwfecreation

The significance of imitative practices, and tHeik to the creations of the mind, was

already present in Plato and Aristotle’s thoughtsadts and aesthetiéSHowever, the
two theorists offered a pointedly different appafisof imitation: while Plato

20 Such a distinction, however, is still far from bgistraightforward. In fact, it is hard to distingfu the
former from the latter in several instances. Thasoa it may be problematic to draw a steady line
between acceptable and unbearable behavioursistigtirelated to the core of the creative procEes.a
detailed analysis of this process, see BOHANNAN, H. HOVENKAMP, Creation without Restraint.
Promoting Liberty and Rivalry in Innovatiphlew York: Oxford University Press, 2012.

2l See P.DRAHOS, J. BRAITHWAITE, Information Feudalism. Who Owns the Knowledge Eng®o
London: Earthscan, 2002 (New York, N.Y.; LondonviNeress, 2007).

22 Ccf. N. GRoowm, Unoriginal genius: plagiarism and the constructiofi'Romantic’ authorshipin L.
BENTLY, J. DAvIS, J. C. GINSBURG (eds.),Copyright and Piracy. An Interdisciplinary CritiquéNew
York: Cambridge University Press, 2010, 271.

% M. RIMMER, Wikipedia, collective authorship and the politics kmowledge in C. ARUP, W. VAN
CAENEGEM (eds.), Intellectual Property Policy Reform. Fostering Inadion and Development
Cheltenham, UK: Edward Elgar, 2009, 172.

%4 See |.ALEXANDER, The genius and the labourer: authorship in eighteeand nineteenth-century
copyright law in L. BENTLY, J.DAVIS, J.C. GINSBURG (eds.),Copyright and Piracy. An Interdisciplinary
Critique, cit., 300.

% For a comprehensive analysis of the entanglemietegal and literary studies, see, in particular, R
POsSNER Law and literature Cambridge, Mass.: Harvard university press, 20@0#0, despite
acknowledging the essential differences that ééstveen law and literature according to their retpe
social function, believes in their capacity to fllinate one another. Cf. [3AUNDERS, Authorship and
copyright cit.

% The analysis conducted in the instant paragraplh®evlimited to the literary field, since such area
represents the perfect arena for a primary enueteatf plagiarism and related discourses, while the
illustration of other disciplines will be providéw the following sections.
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distinguished between good and negative imitatipenly discouraging the lattét,
Aristotle emphasised the positive aspects of imitais belonging to any form of art,
simply considering it a good thirfg.

Overall, the Aristotelian understanding of imitatias an intimate feature of art,
and a natural aspiration for men who are pleasedreéate indeed represented the
starting point for a mature exploration by otheeadhsts. This was confirmed, in
particular, by Isocrates, who encouraged explotimegvarious ways in which a subject
matter can be tol® arguing that there is no unique manner in whictsgeak of it,
although «one must not shun the subjects upon wdticers have spoken before, but
must try to speak better than thé§indeed, it is precisely the way one chooses to
elaborate the theme that deserved appreciatiofeadd to advancemetit.

Therefore, classical literary theory significanblyosted imitation, also by means
of reinterpreting the subject matter that is comnpooperty. Nevertheless, the same
theory predicted that imitation alone is not suéit and called for some

distinctiveness, which could emerge through a ocastichoice and arrangement of the

2" E. BELFIORE, A Theory of Imitation in Plato's Repubiic T.A.Ph.A, Vol. 114, 1984, 121-146. Cf. G.
PERON, A. ANDREOSE (eds.), Contrafactum. Copia, imitazione, falsd@tti del XXXII Convegno
Interuniversitario. Bressanone/Brixen 8-11 lugl@2: Esedra, 2004.

8P guPsON, Aristotle on Poetry and Imitationn Hermes Vol. 116, No. 3, 1988, 279.

# Indeed, as further articulated, «if it were pokstb present the same subject matter in one fowmim

no other, one might have reason to think it gratistto weary one's hearers by speaking again in the
same manner as his predecessors; but since oratofysuch a nature that it is possible to disceuns
the same subject matter in many different waysefresent the great as lowly or invest the littléhwi
grandeur, to recount the things of old in a new mearor set forth events of recent date in an old
fashion». 8OCRATES PanegyricugOration 1V), § 7-10, with an English translatiby G. Norlin, Loeb
Classical Library 209, Cambridge, Mass.: Harvardversity Press; London, UK: William Heinemann,
1980, Vol. I, 115, <htp/Awwvloebdassics.comiimcrates-discourses 4 panegyricus/1928/pb L agoen>
(subscription required).

% Consequently, he concluded that the developmertrioflepended on the attitude of artists to first
cherish the works of those who have proved excealiskills, instead of admiring those who have just
begun their artistry. Similarly, he expected pdetadmire the exceptionality of telling an alreadahpwn
subject instead of those who pursue unexplored éselBOCRATES PanegyricugOration 1V), cit., 123-
125.

%1 As Horace later reinforced, failure to transforne ttaken material motivates an early striving for
originality, by also avoiding verbatim copy thatpents the imitator from making the common theme
his/her own. An example of this is given by his miags: «should you, advent'ring novelty, engage &om
bold Original to walk the Stage, Preserve it wetintinu'd as begun; True to itself in ev'ry scearg]
one! Yet hard the task to touch on untried facesfeSthe lliad to reduce to acts, Than be the fiesy
regions to explore, And dwell on themes unknowrtpleghbefore. [...] Quit but the vulgar, broad, and
beaten round, The public field becomes your peivground [...] Nor word for word too faithfully
translate; Nor leap at once into a narrow straitofyist so close, that rule and line Curb youe firgarch,
and all your steps confine!MORACE, The Art Of Poetry. An Epistle To The Pisos (Ep#sthdl Pisones.
De Arte Poetica) Translated from Horace, with notes by G. Colmaondon: T. Cadell, 1793,

<htip/imwvgutenberg. orglcachelepu/o1 75ipg9 a8 >
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borrowed material that demonstrate the personairtefif the imitator, who then
becomes a creatof:

Moreover, accepting that ordinary subject mattecammon property, it was
established that any theme that another authoused could, with no repercussions, be
reused by subsequent imitators. Such an instanwelisuttered in the work of Seneca
the Younger who acclaimed the reutilisation of thulisubjects that «served [authors]
all with happy results, and those who have gonerbeseem to me not have forestalled
all that could be said, but merely to have opetedway»>> This appeared to be an
advantage for the artist and for the advancemergawhing of all, thus not amounting
to larceny insofar as some rules were respetted.

Acknowledging the importance of imitating the swgsfal inventions of other
authors, given that «it is a universal rule of lifat we should wish to copy what we
approve in others», so believed Quintilian who hgitted that imitation alone may not
be enough to ensure actual development, when loffispgethat «imitation alone is not
sufficient, if only for the reason that a sluggisiture is only too ready to rest content
with the invention of others¥. Of a similar attitude was Pliny the Younger who,
despite acknowledging the likeness of rememberimyv ha given author has
successfully elaborated a given subject mattersspired for the pursuit of a sort of
artistic challenge in which one compares one’sgrarance with that of the model and

is willing to outshine the other for the advancetr@rearning of all.

%2 Nonetheless, despite this early apprehension doest borrowing, ancient Greek and Latin writers
regularly practised imitation with less concern &oiginality, at least in the way this concept len
defined since modern times.

% As he further explained, it is one thing treatiagsubject that others have explored and maybe
exhausted, and another thing altogether to appraaciimost new theme. The novel subject, in fact, i
capable of being further developed, since «whatrsady discovered does not hinder new discoveries»
Indeed, in his view, who comes after is the on¢ hiesmefits the most from imitation, since he/shghni
use subjects and figures that, despite alreadyghe&sed by others, are still capable of being tianséd
into something different and new. Therefore, inndo$o, «he is not pilfering them, as if they bekuhdo
someone else, when he uses them, for they are comroperty». L. A. 8NECA, Ad Lucilium epistulae
morales LXXIX, 8§ 6-7, with an English translation by R..MGummere, London, UK: London
Heinemann, Cambridge, Mass.: Harvard University s®re 1917, Vol. Il, 203-279,
<https//archive.orgldetails/adiuciiumepisiuiO2saie

3. A. SENECA, Ad Lucilium epistulae moralesit., 203-205, 281.

% In his words, «it is for this reason that boysyctipe shapes of letters that they may learn toeweind
that musicians take the voices of their teachamters the works of their predecessors, and p&atan
principles of agriculture which have been provegiiactice, as models for their imitation»UIQTILIAN ,
Institutio Oratoria, Book X, Ch. 2, § 2-4, 8The Institutio Oratoria of Quintilianwith an English
translation by H. E. Butler, Cambridge, Mass.: Hadv University Press; London, UK: William
Heinemann, 1922, Vol. 1V, 75-79, <htips/openitmeybooks/OL23306618M/The_Institutio_oratoriaQufintiian™.
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Classic literates accepted and endorsed the plenap copying as a crucial
means to reaching perfection. Cassius Longinus,irfstance, praised the emulous
imitation of great ancient poets, which he firmlglibves «[it] is not plagiarism, but
resembles the process of copying from fair formsstatues or works of skilled
labour»3® explaining how the gathering of the one’s divin®ilse from others’ spirit
functions as a medium that «leads to sublime heigfit

Likewise, Macrobius believed that taking from o#fidortunate creations was a
fundamental component of art and surely should meiebeen taxed with reprobation
insofar as it was done with good judgem®ntf this condition were fulfilled, the
borrower could easily have replied to the accusatibrought against his/her taking,
such as he/she had taken too much, all for the shlket, which was believed to be
mostly advanced through the sharing and exchangkea$ and inventions.

Accordingly, those who borrow previously used mateare yet expected to
transform and, by personally re-interpreting it ken@ their own intellectual product, in
a way that, figurativelgpeaking, resembles the biological process of dmgsvhich is
colourfully expressed through the metaphor of tee that, after careful and laborious
arrangement and labour, produces its honey froneraedlowers. Like bees, poets
should then blend the material gathered from otbecommon property matter in order

% As he further explains, the advancement of liteet philosophy and generally any other art would
never have occurred if artists had not engageldarruitful context with their models.dNGINUS, On the
Sublime(Peri Hypsouy XllIl, 8 2-4, translated into English by H. L. &, with an introduction by
Andrew Lang, London: Macmillan and co., 1890, 30tp#mwv.gutenberg.orgfles/17957/17957—1 Tobir>.
Greek text (with translaton by W. Rhys Roberts, m@igdge: University Press, 1907, 79-81) at
<https/archive.org/detailscui31924012529800>.

37 Such an imitative process was, in his understapdiery similar to the one that characterised the
divine impulse described by the goddess’ priest&sg sublime geniality of the ancient predecessor
would move from his soul to that of the imitatohavwill breathe this divine flatus and be inspited
that until they all share the same «sublime endsms. IONGINUS, On the Sublimé¢Peri Hypsouy cit.

% As he specifies, taking the side of comedian Afrsnwho Menander accused of having taken too
much: «thanks, furthermore, to the manner of higaitions and the good judgment he displayed in his
borrowings, when we read another’s material ind@ging, we either prefer to think it actually s
marvel that it sounds better than it did in itggoral setting». MCROBIUS, Saturnalig Book VI, |, Edited
and translated by R. A. Kaster. Loeb Classical d&ipr510. Cambridge, MA: Harvard University Press,
2011, § 6, <htp/Amwvioebdassics.comviewmassatatumalia’2011/jpb LCL512.1xmb> (subscriptiequired).
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to make their own product, which by this means bhezdpa new and unique intellectual
syrup

Besides, even admitting that imitation knows mudtiforms of expression,
which may entail the copy of only a few lines olaeger amount of material, with or
without alteration or adjustments, the source agirof the taking must still be
recognisablé® This is a point of particular importance, sincesitggests that proper
attribution of authorship was a significant concmliterature and art, even within the
larger frame of imitation: the right of the formauthor to be acknowledged as such
appears therefore to somehow confine the boundafi@sitative creation that at the
outset appeared to be averse to any restraints.

Certainly, imitative practices that extended frdra Middle Ages to the decades
preceding the Renaissance strictly relied on tweirship for authority, with almost no
safeguard for any creative or original effortshaitgh the latter assumption is virtually
accurate in relation to the early decades of thedldi Ages. As Lindey sustains, the fall
of the Roman Empire brought away the prolific kiertradition that Classical theorists
had established, and it was replaced by «a clougargbners and compilers [that]
darkened the face of learning»This, however, does not mean that the entire epoch
should be regarded as a thorough dwindling of celtu

Furthermore, the abundant transcription of earlyka&doy monkish artists who,
during the ninth century, copied a large amountahpositions may, to some extent,
have facilitated the usurpation of others’ composg by those who were eager for
effortless glory wearing, and purposely did notremkledge the authorship of their
sources, seeking to pass these works off as their*oNevertheless, this conclusion

seems to be too precipitate, especially when omsiders the peculiar patterns that

% As Seneca articulated: «we also, | say, oughbfy dhese bees, and sift whatever we have gathered
from a varied course of reading, for such things laetter preserved if they are kept separate; then,
applying the supervising care with which our nativas endowed us, - in other words, our naturas gift
we should so blend those several flavours into dglesious compound that, even though it betrays its
origin, yet it nevertheless is clearly a differedhing from that whence it came». L. AEigCA, Ad
Lucilium epistulae moralegit., § 3-5, 277.

40 Describing the imitative process, he explained Hwarowings might comprise half lines or all vesse

it may entail some variation or few additions; iaynalso insist on a deliberate misplacing of some
passages, making it difficult to locate their at@urce; it may indeed imply some adjustment witho
erasing the source, which may still be recognikeé. SENECA, Ad Lucilium epistulae moralesit., § 7.

“L A, LINDEY, Plagiarism and Originality cit., 67.

42 A, LINDEY, Plagiarism and Originality cit., 68.
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described that age of histofyIn fact, the overall disregard for the genuinetatibn
proclaimed by Classic literates, and the disdaimtiie attribution of authorship, find
their deep roots in the awareness of the mostddfde and prompt way to spread the
inherited knowledge of their predecessHrs.

Moreover, writers of that time, which Constable atésed as scribes and
compilers rather than authors, aimed at providiatherity instead of acknowledging
individual attribution®> Consequently, it did not matter whether the formethor had
been properly credited, although the copyist's rege might also extend to the
enhancement of the copied text, either in the sémseit could be more easily and
amusingly read or in a way that could increaseiitulation among readef8.

Indeed, if the picture of the copyist lonely monikgy describes high medieval
centuries, it however does not effectively applyhte late centuries. As Hobbins makes
clear, beginning with the year 1000, in fact, numsrsocial vicissitudes determined the
rise and spread of a cultural change that greaflystormed literature and writing
practices, determining a prominent profusion ofifaied books, particularly during the

fourteenth and fifteenth centuries, and allowingjrtidistribution on a larger scafé.

43 See also HMAUREL-INDART, Plagiats, les coulisses de I'écrityrParis: Editions de la Différence,
2007, 2-16, who puts an emphasis on the influeheg the so-calleccopiste-auteurhad on the
establishment of the modern concept of authorshigpgesting him/her to be a co-author, given his/her
proximity to the text and any intervention he/shiglihhave made. Cf. (cited at 12, note 5CANFORA,

Il copista come autorePalermo: Sellerio Editore, 2002, who argues tiatrue author is the copyist that
has the closest relationship with the text.

“ Therefore, in order to tie up the previous analysith the subsequent paragraphs and then expbend t
theory that lies behind the concept of plagiarisnthee counterpart of originality, which will beufitrated

in Chapter 2, a detailed examination of the petiad extends from the collapse of the Roman Entpire
the sixteenth century is thereby (so forth) illastd.

4> G. CONSTABLE, Forgery and Plagiarism in the Middle Ages,ADipl., Vol. 29, No. JG, 1983, 1, 2-3,
27-28, 38-39, who defies the prospect of even uslilegterm plagiarism with reference to the Middle
Ages, since writers, when discarding the accurd@ttabution, were primarily moved by social mas
rather than being the result of «obscure persontives».

Likewise, some suggest it not to be considered teofaiting, but rather a «fagon, un modelage». M.
MEZGHANI-MANAL, Source, facon et contrefacon au Moyen Afetes du colloque de Tours 2001, Le
plagiat littéraire, Littérature et Nation, Vol. 27, Tours: Universiié@ Tours, 2002, 49-70, cited by H.
MAUREL-INDART, Plagiats, les coulisses de I'écritym@t., at 14 note 10.

6 P.KUNSTMANN, (Ecuménisme médiéval et auctoritates: art et libetda copiein C.VANDENDORPE
(ed.), Le plagiat Ottawa: Presses de I'Université d'Ottawa, 199D;141, also cited by HVIAUREL-
INDART, Plagiats, les coulisses de I'écrityrmt., 13.

4" Diminishing the cost to produce manuscripts, dréasing the availability of new techniques,
including the introduction of the use of paper, th#usion of grammar schools and literatenesshi
late medieval ages, people in fact witness a gteatand for manuscripts that inevitably challendes t
role of the copyist, who became even more mindfuheir work. D.HoOBBINS, Authorship and publicity
before print. Jean Gerson and the transformatiohate Medieval learnig, Philadelphia: University of
Pennsylvania Press, 2009, 7-8.
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The pronounced dissemination of tR@mance of the Rosturing 1200, for
instance, is an exemplary demonstration of suclm@démce. Besides, some claim that
the spread of vernacular allegory disclosed thetjgieus status that such composition
enjoyed, which began challenging the role of théhas and the same notion of
authorship®® Moreover, the use of the fictional first-persorrrative, interpolations,
allusions and borrowing from others’ works actudilgiped to define a new type of
author, who, if not yet seen in his/her distinatigss, is beginning again to perform
some kind of originality’?

Nevertheless, the twelfth and thirteenth centumeteed saw a change in the
approach to writing, thanks to the prolific actyibf exegetes and authoritative
schoolmen with their glosses and commentaries, aachhomas Aquinas and William
Ockham who are understood as «valuable repositoofesmedieval theory of
authorship»° The erudite scrutiny they conducted on scriptteats appears to have
had an impact on the concept of authorship, dejiriive role of theauctor and his
auctoritas which became particularly intense with the «shitm the divine to the
human auctor of Scripture»’ even though this concept is still far from its
contemporary meaning.

Yet, the most tangible change occurred after 14@3cribing what has been
defined as «a growing appetite for informatiGAsriters of that time, including the
Italian Boccaccio and Petrarch, and the EnglishuClaand Gower, showed a special

affinity for ancient classic literature that boudcéheir approach to a distinctive

“8°S. A. KAMATH, G. VIERECK, Authorship and first-person allegory in Late medie¥rance and
England series Gallica, Vol. 26, Cambrige, UK: D.S. Breyw2012, 2-3.

49°S. A. KAMATH, G. VIERECK, Authorship and first-person allegory in Late medie¥rance and
England cit., 5-10. Cf. CWHITEHEAD, Castles of the Mind: A Study of Medieval Architealtdllegory.
Cardiff: University of Wales Press, 2003, 260.

0 A, J. MINNIS, Medieval theory of authorship. Scholastic literatitudes in the later Middle Ages
London: Scolar Press, 1984, 1 et seq., who openitests that scholastic literature lacked any @sein
art. On the contrary, also considering the unavmaafluence of Aristotelian principles, they beta
increasingly interested in the artistic and litgraspects of writing, opening the way for the faliog
humanist approach of the fourteenth century onwards

L A. J.MINNIS, Medieval theory of authorshipgit., 2, 5.

*2 D, HoBBINS, Authorship and publicity before printit., 10.
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humanist writing, all the time engaging more witle reader? but likewise showing a
peculiar pattern of imitation, interpolation andtoaving >*

All these developments may arguably still be rededcwithin the general
framework of imitatior?> claiming that the lack of exact authorship ackremlglement
would not impede the conceptualisation of a def#akrecollection of others’ works,
similarly to the attitude of those who praised umtibonal borrowing in ancient times.

Sixteenth-century writing practices across and hdy@ontinental Europe
greatly appreciated imitatiofi,considering it a valuable instrument of learnihgptigh
the reiteration of classical and traditional thepespecially in view of the fact that it
promoted the gathering of derivative knowledgeyhile understanding the critical
importance of posing some boundaries. In other wjotteorists maintained and
strongly promoted the classical paradigm, but td&y not renounce the benefit of
collateral rules to endorse good imitation.

Among thenT? the Italian Daniello recouped the classical payaddf subject
matter having a common property dimension wherdady can use any theme or idea,
also with the aim of citing or improving the modblt again on the condition that it
was reinterpreted and created something ndvélis insistence on the cautious
collection and arrangement of others’ materialesd was brought forward by many

*3 D. HoBBINS, Authorship and publicity before printit., 7, who furthermore suggests that they began
caring for the aesthetic and creative value ofrthairks, in the end becoming «the reader’s respecte
friend».

* To such an extent, the alleged imitation by Bocitaof Statius’sThebaidin his Teseidais considered
an example of creative imitation that, also by nseahanalogical patterns, recalls the principlesbse
ancient theorists.

The imitative attitude of Boccaccio has been widekplored and researchers have demonstrated the
occurrence of such conscious imitation with regardeveral works, including Dante AlighieriZivina
Commedia See, in this respect, WIRKHAM, M. SHERBERG J. LEVARIE SMARR (eds.),Boccaccio: a
critical guide to the complete work€hicago: The University of Chicago Press, 2013e8seq. Cf. D.
ANDERSON Before the Knight's Tale: Imitation of Classicali&jin Boccaccio's TeseidaMiddle Ages
Series, Pennsylvania: University of Pennsylvani@88l Likewise, scholars compare his imitative
approach with that of Chaucer and, regarding higation of Dante’s masterpiece, extensively analyse
the motives of his drawing. See, for instanceBBITANI (ed.), Chaucer and the Italian Trecento
Cambridge, UK: Cambridge University press, 1985tipalarly at 117 et seq.

%5 G. CONSTABLE, Forgery and Plagiarism in the Middle Agest., 36-37. Cf. SSTEWARD, Crimes of
writing: problems in the containment of represeimtat problems in the containment of representation
New York: Oxford University Press, 1991.

*5 On the writing practices of Italian and Engliskisis during the sixteenth century, see, in paldicihe
accurate analysis of . WHITE, Plagiarism and imitation during the English Renaisse cit. 19-30.

" P.CHERCH], Plagio e/o riscrittura nel Secondo CinqueceritoR.GiGLIuccI (ed.),Furto e plagio nella
letteratura del Classicismait., 55.

%8 For the purpose of the instant research, the aisaly limited to Italian and English theorisers.

% B. DANIELLO, La Poetica di Bernardino Daniello Lucchese, Librecendg Venezia: G. Antonio
Nicolini da Sabbio, 1536, 74-75, <htip:/digithac.a/OnbViewerhiewerfaces?doc=ABO_%2BZ16938310
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artists of the epoch and yet reiterated the esdestheme of creative imitation that one
has so far witnessed with regard to ancient clakiterature.

For instance, Minturno recalled the metaphor of ltee that gathers material
from flowers and, with its laborious interventidransforms it into honey, to replicate
Seneca’s suggestion that poets should do the ¥aaiso critical of verbatim copying
and what he called a slavery to imitation was Pamgawho discussed the importance
of avoiding the reproduction of the exact word®otifers’ works, and instead suggested
pursuing assimilation, once again recalling the apledr of the bee: «apes imitari
preacipit, quas videmus volitare per florea rurasdécos ad mellificandum idoneos
quaerere$!

In that context, what appears repudiated is cdytaiat imitation in itself, but
instead the servility of the conducts that contreih the above-illustrated principl&s.
Endorsing some kind of judicious creation, writbesieve that imitation and invention
may very well coexist, especially when some efiorterms of organising the material
is considered® According to Tasso, in fact, poets are naturatdtors who sew what is
common property into their own invention, creatsgmething new from the old to
reach ultimate perfectiof.

Similar contemplations are retrieved by Englishteve®® According to Hawes,

a wise writer is expected to invent «upon auctor§fdn this sense, imitation became a

% A. S. MINTURNO, L'Arte Poetica del Sig. Antonio Minturno, nella deasi contengono i precetti
Heroici, Tragici, Comici, Satirici, e d'ogni altr&oesia Venetia: G. A. Valuassori, 1563, 445-446,
<http:/reader.digitale-sammiungen.de/de/fs1/tligaity/bsb10163809_00005.htmk>.

®1 |, PONTANUS, Poeticarum institutionum libri tres; Tyrocinium pa®im; Jacobi Pontani De Societate
lesv Poeticarvm Institvtionvm Libri Trekgolstadt: Sartorius, 1594, 12-16, 28-34 (quotaat 33). Full
text: <htip:/ib.ugentbe/europeana/9000001500d8>H. O. WHITE, Plagiarism and imitation during the English
Renaissancecit., 29-30.

62 Cf. H. O. WHITE, Plagiarism and imitation during the English Renaisse cit., 22-23, 25-26, who
highlights how in this context reinterpretationalst some kind of personal touch.

% As White confirms, all fundamental aspects of sieal literary doctrine are summarised in Tasso’s
work, particularly when he maintains: «the newnefsa poem does not consist primarily in its dealing
with a fabricated subject never heard of before,ifthe organization and development of the plét».
O.WHITE, Plagiarism and imitation during the English Renaissg cit., 26, 28-29.

% T.Tassq Discorsi del signor Torquato Tasso. Dell'Arte PoatiVenetia: Vassalini, 1587, 25-27, 52-
54, 65-76, 83, who literally claimed: il Poeta uno imitator si fatto [che] tessendolwedsamente |l
faceva di commune proprio, e di vecchio, nu¢66), <htipsarchive.org/detailslgni disdelsdOtass>. See also
the expanded edition of the work that was releasddw years later: TTASSQ Discorsi del poema
heroico del S. Torquato Tasso all'lllustriss.mo evBrendo Signor Cardinale AldobrandjnNapoli:
Paolo Venturini, 1594.

% See G.G. SWITH, Elizabethan critical essaysOxford: Clarendon Press, 1904, Vol. Il, 1-193,

<htips//archive org/streamvelzabethanciiO0Esaie3/mode/2up>.
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meaningful instrument to invent or create, wharneentionin the words of Cox, «is
wherby we shew that the signe whiche is broughisaga: maketh for vs. As | wolde
nat haue taryed to couer hym yf | had done the degselfe: but haue fled and shronke
a syde into some other way for feare of takyntfe.

As Wilson confirmed? imitation seeks to resemble others’ inventionshuiit
necessarily having to bring forward new things thabody ever said, but rather
following the example of the great authorities tpapulated the literary univere.
Lupset himself insisted on imitation but furthermmpecified that novelty does not
necessarily mean independent fabrication, but ntsy @nsist in judicious borrowing
from notorious model&’

Like their Italian colleagues, English Renaissanadters did not attempt
imitation tout courtbut equally opposed flattering conducts that slygmesembled the
process of genuine imitative creatibnOne for all, Elyot praised imitation, but
demanded some caution in borrowing others’ matetialls suggesting it to be

% As he colourfully described, «it was the guyseld antiquyte. Of famous poets ryght ymaginatife,
Fables to fayne by good auctorite; They were scevared so inventife, Theyr obscure reason, fayre and
sugratife, Pronounced trouthe under cloudy figui®g.the inventyon of theyr fatall scriptures». S.
HAwes, The Pastime of Pleasure: an allegorical pgermondon: Wynkyn de Worde, 1509,
<httpreader.digitale-sammiungen.de/de/fs Liblgpkiyhsh10748152 00005htmb> (reprinted frone 655 edition, in
Early English poetry, ballads, and popular literatuof the Middle Ages. Edited from the original
manuscripts and scarce publicatigisy T. Wright, Vol. XVIII, London: Percy Society}845, 29, 55).

7 L. Cox, The Art or crafte of Rhetorykd.ondon: Redman, 1524 (second ed. 1532). Full text
(transcribed from the 1532 edition) at: <htip/igutenbergorgfies25612/25612-h25612-hhtm>e Séso the
edited reprint (with introduction, notes and glagsadex) by F. I. Carpenter, Chicago: Universite§s,
1899, at: <htips/archive.org/strearmvarteordraiiBoox/arteorcrafteoih00cox_cmuxt>.

% T.WILSON, The arte of rhetorique, for the use of all suche@asstudious of eloquenceondon: [s.n.],
1553. Full text (edited by G. H. Mailson's Arte of rhetoriquel56Q Oxford: Clarendon Press, 1909,
5-6) at <htipsiarchive.org/streamiwisonsarted®visuottpageindl/mode2up>. See also the extamscribed by Judy
Boss, Omaha, NE, 1998, <htip:lpages.uoregorestlafie/arte2.him>.

%9 As he explained, «wlie doings as | can well like, and much commend tfenthe famefo | would
thinke them much more able to doe much betterhéfyteither by learning followed a paterne, or els
knewe the precepts which lead vs to right ordelefRwere therefore giuen, and by mucHeobation
gathered together, that tieowhich could not fee Arte hid in an other mansdeijthould yetfee the rules
open, all in an ordefet together: and thereby iudge the rather of tdeings, and by earfteimitation,
feeke to réembletuch their inuention». TWILSON, The arte of rhetoriquecit., 158-159.

"0 T. LupseT, An Exhortation to yonge men perswading them to evaikthe pathe way that leadeth to
honeste and goodnes: writen to a frend of his bynids Lupsete Londonektondon: Berthelet, 1534
(1538). On T. Lupset biography and works seeMENUGENT (ed.), The Thought and Culture of the
English Renaissance. An Anthology of Tudor Pro$d 4¥655 Cambridge, UK: University Press, 79-88.
On Lupset’s theories, see alsAJGEE, The life and works of Thomas Lupset, with a critteat of the
original treatises and the letter New Haven: Yale university press, 1928, 134-136,
<http:ibabel hathitrust. org/cgiipt?id=mdp.3901360805vew=1up;seg=11>, who quotes from Lupsethese if these
newe wryters speke any thynge well it is pikedafuhese aunciente bokes», at 262.

L Cf. H.O. WHITE, Plagiarism and imitation during the English Renaisse cit., 39.
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assembled according to the celebrated patterneofatiorious be& and Ascham, who
praised the same careful approach with regard é¢cchivice and use that the imitator
made of the borrowed works.

In the latter’'s view, it was essential to avoid pgodgement in imitation. but
instead to pursue happy invention and slight allusind to demonstrate judgement in
imitation, all of which contributed to raising thenagination. A promoter of the
classical pattern of imitation, Ascham encourageutative practices but appeared
equally critical towards servile and superficial riooving. Accordingly, imitation,
which he described as «a facultie to expresseidiald perfitelie that example: which
ye go about to folow», appeared to be not alwayicgnt; he also acclaimed those
who created «some newe shape him séffeis, being essential to gather wisely,
avoiding taking other’s work word for word, and stemtly bearing in mind the final
purpose of enhancing knowledge.

During the Renaissance, imitation was an essetti@ponent of creation and
deference, for the great authority of predecesgmtifies not only the borrowing of
previously used themes and ideas, but also worewd copying. This is not even

challenged by the practice of «invective or flytipgems», which indeed, according to

2 He committed himself to the pattern, when he «ab$® out of the bokes of auncient poets and
philosophers, mater as well apte to my purposdsasreewe or at the lest waies infrequent, or sellom
herde of them that haue nat radde very many auioureke and latine». ELYOT, The Boke named The
Governour New York: Dutton, 1531, 235, <htips/archivétatgisthokenamedgouemoOlelyouoft> (edited froen t
first edition of 1531 by H. H. S. Croft, London: Raul, Trench, 1883). In addition, as White saysi]ev
he practises borrowing, he still pursues «a degfe®velty [...] following the example of the far-rgimg
bee, in a true classic style». 8. WHITE, Plagiarism and imitation during the English Renaissg cit.,
40.

3 Speaking of J. Milton, he recalled: «I have [liké} endeavoured tthew how the Genius of the Poet
thines by a happy Inention, aftdnt Allution, or a judicious Imitation; how he has copiediraproved
Homer or Virgil, and rded his own Imaginations by thdeuwhich he has made dééveral Poetical
Pdtages in Scripture». RAScHAM, Toxophilus: the schole of shootinge conteyned in beokes
London: Whytchurch, 1545. Full text (reprinted auited by E. Arber, London: Murray, 1868, 152) at:
<http/Amwwv.archerytoronto.calpdfs/Archery-Books-Toxophilus-1545.pdf>.

On this regard, it seems important to consider @#hiaccounts on his attack against those, like drext
who showed poor choice and use of materialOHNVHITE, Plagiarism and imitation during the English
Renaissancecit., 40-41.

" R. AscHAM, The Scholemastesr Plaine and perfite way of teachyng children, to enstnd, write,
and speake, the Latin tong, London: lohn Daye, 1570, 264-269,
<htp/Awwv.gutenberg.orglcachelepuly/1844fg1844 ht

> In other words, he believed it was good to imittteers, but not good enough, providing some reteva
examples, such as the borrowing of Aeneidd@mer by Macrobius, of BucolikesTheocritus by
Eobanus Hessus, of whom conduct was arguably mioyd¢ke fundamental purpose to serve the increase
of learning. RAscHAM, The Scholemastgcit., 267.
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White, proves that «imitative composition enjoyeeéngral and unquestioned
acceptance®

The similarities between the Italian and Englisprapches to the matter during
the sixteenth century are well illustrated by Halmg his translation ofhe Book of the
Courtier by Castiglion€,” in which he argued that, although there could begaod
writing without imitation, there was indeed no regment for following the source
entirely. The importance of choosing the mateabé reinterpreted is a critical aspect
of the process, to the extent that it determinestiadr imitation is original, perhaps
devoting special attention to the details that hawe yet been elaborated by others;
particularly when the ultimate aim of the artistaitsurpass his/her modél.

Such conscious criticism towards servility and sfipiality was to some extent
linked to a growing interest and concern for somgimality of compositions, partly
compelled by the increase in published works anbdaas and perhaps by the renovated
ethical motives of literate®.

In other words, if at first the classical principbé imitation was interpreted
according to its strict and severe meaning, it \atey perceived that a genuine imitative
practice did not get along with fawning and shalloenduct. Moreover, forestalling
what in modern times would be described as a aryfiginality and creativity, it was
also understood that borrowing should have ratmgailed «individual adaptation,
reinterpretation, and if possible improvemeft».

Acknowledging imitation as an intrinsic feature avéation is, therefore, a first
and essential step to comprehending the true nafuceeativity and, accordingly, to
explaining the complex mechanisms that lay behitaiprism and misattribution

®H. 0. WHITE, Plagiarism and imitation during the English Renaisse cit., 42-43, who provides some
examples from the poems of William Dunbar and Wakennedy, or those of Thomas Smith and
William Gray, all composed in the mid-1500s.

" B. CASTIGLIONE, Il libro del Cortegianodel conte Baldesar Castiglion&/enezia: Eredi di Aldo
Manuzio il vecchio & Andrea Torresano il vecchi®2B.

8 T. HoBy, The courtier of Count Baldessar Castjlibondon: Wolfe, 1561 (1577). Reprinted in W.
Raleigh (ed.),The Book of the Courtier from the Italian of coWdldassare Castiglione, The Tudor
Translations Vol. XX, London: Nutt, 1900, 43-44, 66-71, 7z,
<httpsarchive.org/detailsbookofcourieriOQeast. As he recounted, «wee are so hardye nowaddpat wee
disdeigne to do as other good menne of auncient tyave done: that is to saye, to take dylygentdéee
to folowinge, without the whiche | judge no man ramwryte well», at 66.

9 On this point, see HD. WHITE, Plagiarism and imitation during the English Renaisse cit., 118-
119, who illustrated how determinant in this semses the increase in literary products but also the
growing self-consciousness of writers.

% H.O.WHITE, Plagiarism and imitation during the English Renaissg cit., 118-119.
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practices. Moreover, a wary reading of the pastagdy reveals many consistencies

with the idea that taking the words of others hesnba constant feature of the process
of creation. However, in general, it should beitildt that since then this was accepted
on the condition that imitation and reutilisatioachme themselves the instrument of
further creatiorf; or as long as this would not entail a passingedfthese words as

their own.

1.2  Atale of individual misattribution and pubdeception

History shows that borrowing has at all times baeraccustomed practice in literature,
as well as in art and other fields of knowledgewdeer, even though authors and,
more generally, artists were entitled to use othweosks to develop their own creations,
there was still some obligation always to mentibe first authors unless they wanted
by ill chance to attract larcenous accusationsother words, while accounting for the
accepted resorting to imitation in the creativecpss, there has also been a constant
leaning towards distinguishing dissimilar imitatiaets®?

Deliberate misattribution of the original work bys1a negative element to the
enchanted tale thus far described. From whatewsppetive we look at it, with only a
few exceptions contingent to specific artistic nmeats and periods, authors have
indeed relentlessly been devoted to properly ackeaging authorship. This
postulation additionally explains the need to ustierd the various forms that violation
of such a normative scheme may assume, from whaeattribution, to the various
forms of misattribution. Among all variations thpkagiarism displays, the first and
simplest is the act of disrupting the very corevedat of the author’s credit; that is to
say, not acknowledging his/her authorship despgeidently not being the only aspect

to consider.

8 In line with these considerations, it is accutatsay that imitation and the act of copying othexsrks
have sometimes merged into a whole, especiallyndgumedieval times, when the copy also served a
practical purpose. See BERON, A. ANDREOSE(eds.),Contrafactum. Copia, imitazione, falszit., XV.

82t a personal and original reworking of previodsas and knowledge may most probably go under the
nomenclature oimitatio bonga there is a similar poise that slavish and trigiapying would result in the
example ofimitatio mala which may then be avoided by properly acknowledgihe source of the
taking. G.LOMBARDI, Traduzione, imitazione e plagio (Nicolosa Sanutbrécht von Eyb, Niclas von
Wyle) in R.GigLIuccl (ed.),Furto e plagio nella letteratura del Classicisyrat., 138.
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Likewise, the careful attitude towards a propernfing of attribution should
accompany a cautious concern for the different doiblat misattribution may assume,
which is firmly related to the need to avoid an rhveigorous stance on the matter.
Accordingly, it should not be taken for grantedttbaery misattribution is irreparably
condemned, especially when some adaptation oftditse powerful role of variations
may then turn the act of copying into an entiraljoaomous creation cherished by a
creative imitation or inspiration, thus bringingamguestion whether discouraging such
a practice appears justified only in the name ofigarous defense of authorship
attribution.

In essence, the practice of encroaching the righuthors to receive attribution
or credit for their works, by suppressing their ®aor failing to acknowledge them
accurately, either way being willing to pass thaseks off as their own, remains a very
convoluted issue. It may be encapsulated by thdslialready anticipated, with the
echoing term of plagiarism, or more accurately dbed as the usurpation of the
author’s (or who is otherwise entitled) right aofrdtution.

In any case, similar conducts appear to contradectrue nature of creation that
has persistently intended to pursue the resulbwiesindividual creative effort, if not, in
its own words, original. Most of all, it certaintgveals some hints of treachery that, if
not necessarily taken into full account by the latl| have a meaningful denotation in
the realm of ethics and social norms.

As a result, a possible way out of this bewilderaugdition may be to isolate
the conducts of those who go beyond creative imnatinstead deceitfully
misattributing another person’s work and makingst if it were a product of their
creation, particularly when it is warily camouflat® Nonetheless, there is also an
accepted belief that in some disciplines, in paféicin the world of art, even a slavish

copy is considered to have a distinct and significealue, even though this apparently

8 Cf. F. BENEDETTI, Accusa e smascheramento del “furto” a meta Cinquoaxeriflessioni sul plagio
critico intorno alla polemica tra G.B. Pigna e G.Biraldi Cinzio, in R.GiGLIuccCl (ed.),Furto e plagio
nella letteratura del Classicismait., 235, who recounts the importance of ideiig some original
contribution to the whole even in the act of takiothers’ ideas. In particular, Cinzio was a strong
advocate of imitation per se and among those whklondt even discuss the potential risks of servile
imitation. See C. GGIRALDI, Discorsi di M. Giovambattista Giraldi Cinthio nobilferrarese Venezia:
Giolito, 1554, 151-152, <http:/digital.onb.acafBiewerhiewer.faces?doc=ABO %:2BZ17523350X>.

8 Some refer to such conduct as being a clear exaofphidden rewriting or furtive reutilisation. E.
Ross| Tipologia del non autentico nel mondo antida R. GiGLiuccl (ed.), Furto e plagio nella
letteratura del Classicismait., 15-18.
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means refuting the paradigm of virtuous imitatidmatt has been so extensively
proclaimed®™ As a consequence, there seems to be an additieedl for the law to
constantly have in mind the precious help that tegal disciplines bring to the
discussion and so to potential legal claffhs.

Above all, the first urge to sanction the conducplagiarism has been directly
associated with the necessity to prohibit the umaniged exploitation of the work,
therefore with the first purpose to protect thesiiasts of the publisher before even
considering the author of the work itséff For these reasons, it seems correct to argue
that in both the Italian and the UK systems, frostractly legal perspective, plagiarism
first assumes the contours of counterfeiting amelgyi-® the main concern of the law
being towards the pecuniary interests in the wat bught to be fully protected.

Nevertheless, such an approach was to some exsent@nected to a specific
worry for the public interest, as it was soon ustieyd that the public had a relevant
interest in not being deceived by works with fatseimproper attributioi? This last
aspect also represents an actual modern-day cqoraretrperhaps it might be a useful
tool for a more mature appreciation of the phenamen

Focusing on the increasing relevance of misattidinutpractices and their
aptness to harm the right of society not to be idedeby unattributed or misattributed

% In other words, plagiarism could be referring tpaaticular and thoughtfully intended artistic stgy
that undoubtedly forces one to reconsider the furgg assessment of the phenomenon. Such
reassessment may be valid for many other disciplaee well. Therefore, the law should take it into
watchful consideration, especially when it comeBsrtposing steady sanctions for similar conducts.
Seec. MASI, L'iperestetica del plagipin A. A. (eds.)Vero € falso. Plagi, cloni, campionamenti e simili
Bertiolo: AAA Edizioni, 1998, 36, who suggests hasgpecially in the fields of architecture and farts,
the idea of protecting the original from the cobgs become less relevant.

8 These arguments will be further articulated in @tba3.

8" This may be seen as a first indication of the comrmdeparture of the two traditions, which is also
corroborated by the origins and historical evolutal copyright. For a comprehensive reconstructbn
the origins of copyright, see IBENTLY, U. SUTHERSANEN P. TORREMANS (eds.),Global copyright:
Three hundred years since the Statute of Anne, 689 to cyberspaceit., especially at 7-13 in the
introductory notes of Bently, who asks for cautionaffirming that the Statute of Anne was the first
world copyright act. This postulation in fact rislgsregard for the previous system of regulation by
privileges, to confound the right to control therie copy with the personal rights of the auth@nsd to
give excessive emphasis to the British influencédengidelining the contribution of other countriesthe
development of copyright law. See alsoEAzLEY, On the origin of the right to copy. Charting the
movement of copyright law in eighteenth-centuryaiti(1695-1775)Oxford and Portland, Oregon: Hart
Publishing, 2004; BSHERMAN, L. BENTLY, The Making of Modern Intellectual Property: The ti3th
Experience 1760-191TCambridge University Press: Cambridge, 1999 airtigular at 9-42.

8 See, on this point, DMCLEAN, Piracy and authorship in contemporary art and theistic
commonwealth in L. BENTLY, J. DAvIS, J. C. GINSBURG (eds.), Copyright and Piracy. An
Interdisciplinary Critique cit., 311.

89 Cf. Z.0.ALGARDI, La tutela dell'opera dell'ingegno e il plagiait., 308.
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authorship, the concern for the public intereghis matter is likely to grow. However,
there is no absolute proof that public interesefiectively safeguarded through the
formal and strict sanctioning of such conduct, whicay not indeed actually harm the
public and could rather simply be confined to tliealm of art and literature, and
therefore regulated by the social norms that appéy/specific context and environment.

Even so, another issue has arisen in this alreahplex picture, which deserves
a dedicated analysis but will here only be brigfhticipated. If an asserting plagiarism
that has its deep roots in the very mutable naitieet has to be acknowledged, there is
still some latitude to foresee the risk that a muohegulated attitude towards
authorship may mean a hazardous deception at flens& of the public. Justice Posner,
who describes plagiarism as a deceptive copy thsleads the public, which instead
relies on the outward accuracy of the attributioss recently described this concétn,
and yet it had already been articulated by editenates.

Among them, Vida focused specifically on the rea@&commending his young
audience to imitate the works and style of thegdacessors, he truly believed in the
power of adaptation, which, if done in a surrepti way, risked misleading the reader.
On the other hand, when the imitative conduct wasoncealed, he had enough
confidence to believe that the reader him/hersatfthe ability to detect the borrowing,
recognising the source from which the borrowed @agsshas been taken and thus
understanding the real intention of the imitatorctinsciously allude to the model,
perhaps in an effort to compete wit/{'it.

Returning to present times, it appears more thansgble that the individual
concerns of the authors are, to some extent, shrélde public. In particular, Litman
discusses how the interest of the public is likiyintersect the author’s interest in

protecting the integrity of his/her work Borghi and Karapapa further develop such an

%0 R.PosNER The little book of plagiarisptit., 25, who also specifies that misleadingéarélevant must
have led the public to make a different choice tihawould otherwise have done.

M. H. ViDA, De arte poetica Lib. I, Roma: Ludovico degli Arrighi, 1527,
<htipz/galica.bnf.fifark:/12148bpt6k59170m>. fisdated into English, with commentary and with thgt of c.
1517, by R. G. Williams, New York: Columbia Univitys Press, 1976 (earlier Italian translation:
Dell’Arte Poetica di Marco Girolamo Vidaby G. A. Barotti, Roma: Tipografia delle BelletAr1838,
62-91). For a recount of Vida's artistic backgrouade GP.NORTON (ed.), The Cambridge History of
Literary Criticism: Volume 3, The Renaissapn€ambridge, UK: Cambridge University Press, 199®-
121) and V.LANCETTI, Della vita e degli scritti di Marco Girolamo Vidar€monesgMilano: Crespi,
1931.

2 3. LmMAN, Digital  Copyright ~ Amherst, NY:  Prometheus, 2006, 185,
<htip/Anvorks bepress.com/cgiviewcontent. cgileeri©04&contextTessica. liman>.
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argument, reaffirming the interest of the audiemspecially in the digital environment,
and suggesting foreseeing in the right to integrstypowerful safeguard on the public
sphere as such», which anyway must remain a cbigfezn for copyright law’

Futhermore, if these arguments are acceptable weigfard to the right of
integrity, they seem even more significant wheremgfig to the right of attribution.
Here, in fact, the entitlement of the author togseperly acknowledged appears to
overlap with the audience’s right not to be decgigad thus receive the most accurate
information pertaining to the work. This might be&tablished with some degree of ease
reading between the lines of ancient theoristsjrfstance, Terence, who intentionally
addressed to the public his apprehension aboug meisjudged.

In conclusion, it is correct to say that many htess adopted the rule of invention
without discussing % or without explicit concern for the public righo tbe
appropriately informed of the works’ authorship.wéwver, invention and its expansion
as independent fabrication shortly began to bentak® consideratior> and a more
distinctive fence between the common property djestt matters and the private realm
of individual creation has entered the sc¥rmyggesting furthermore the importance of

avoiding any trickery at the expense of the public.

2. Legendary plagiarists in the allegory of piracy literary theft

The praise for imitation, as previously explainéds relentlessly entailed a general
respect for borrowing. However, originality-drivattacks that are quite similar to those
foreseen nowadays were not lacking, mostly movegealpus retorts or rigid analysis

that compared borrowed materials with their allegedrces. This without showing any

% M. BORGH|, S. KARAPAPA, Copyright and Mass DigitizatiqrOxford: Oxford university press, 2013,
121.

% See, among others, ®luzio, Rime Diverse: Tre libri di Arteoetica, Venezia: Giolito, 1551, 68,
<httpreader.digitale-sammiungen.de/de/is Liblgpkiy/lsb10189930 00003htmE> 1. SCALIGERI, Poetices libri septem
Geneva: Crispinus, 1561, <htp:freader.digitaieaiangen.de/defisl/objectidisplaybsh10147388 060D

% On the call for a favourable proximity of imitaticand independent fabrication, seeDENORES
Poetica di lason DenorePadoua: Paulo Meietto, 1588, <htp:/galicibm/12148bptok59187hf2image>; L.
GIACOMINI, Orationi e discorsi di Lorenzo Giacomini Tebaldubtalespinj Fiorenza: Sermartelli, 1597,
66-70, 83, <htp:/dgital.onb.ac.afOnbViewerfaeaces?doc=ABO %2BZ171242608>.

% As a result, they started showing increasing dotdwards fawning and shallow imitation.
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further interest in the reasons behind the takinggdeeming of the kind of genuine and
pondered imitation that has traditionally featuireart®’

In addition, the concept of labour, which, to soeméent, anticipates what would
later be known in modern times as the sweat obtbes doctrine, made its appearance
within the larger debate on creation. One of itstfiadvocates was the lItalian
Castelvetrofor whom labour, ofatica, became a central issue most likely influencing
his scant hesitation to designate imitators asvéisievho usurp the poet’s credit by
using the flamboyant epithet of «rubatori [...] dedhigni grave punitione$®

The figure of theft also recurred in some Englisterates during the
Renaissance. Cranmer, who proclaimed the need mdldhahe matter both with
sincerity and faithfully, criticised the conduct tfose who irresponsibly take what
another had gathered with great labour, «[stealirgh him all his thank and glory,
like unto Asop’s chough, which plumed himself witther birds’ feathers¥ The
verbatim copying of others’ works therefore repréed the booty of stealing,
especially when the taking was patrticularly exte@sn length and focused on a single
author's work'®

Accordingly, when the classical paradigm of imatbegan to be demonstrated
together with a demand for improvement, to somerexit became inherent that the
borrower should imitate wisely — an apparently demgxpectation that originates from

" On the contrary, some of these attacks radicalhdemned the lack of individual contribution andsth
originality, with no seeming trouble evident in @gidg the imitator as copyist or thief.

For a more detailed analysis of the nature of sattéicks, see the analysis of EEMPLINGER, Das
Plagiat in der griechischen Literatur Leipzig and Berlin: B.G. Teubner, 1912, 6-80,
<https:farchive.org/detailsdasplagiaindergO0etim also quoted by HD. WHITE, Plagiarism and imitation during
the English Renaissanceit., 13 and 14.

% |, CASTELVETRO, Poetica, vulgarizzata et sposta per Lodovico Casted, Vienna: G. Stainhofer,
1570, 76-82, 105, 120-121, <htp:idigialont@nbViewerviewerfaces?doc=ABO_%2BZ175257709>. eOsimilar
view is one who foresees the tangible risk of ceimg imitation and mere copying: Francesco Patritio
Della Retorica. Dieci dialoghi di M. Francesco P&t nelli quali si favella dell’arte Oratoria con
ragioni repugnanti all'openione, che intorno a glaehebbero gli antichi scrittoriVenetia: F. Senese,
1562, <htipigalicalbnfffark/12148bptck83308x

% Yet, he allowed some degree of unaccountable keistahe source from which the borrower took the
questionable material was a false copyCRANMER, An answer of the most reverend Father in Godp unt
a crafty and sophistical cavillatior},551 (1580), <htpsiarchive.org/detaistwitingsiispu0lcranuoft> (reprinted in
Writings and disputations of Thomas Cranmer archbgs of Canterbury,edited by J. E. Cox,
Cambridge, UK: University Press, 1844, Vol. |, 163)

190 A5 White summarises, what mostly concerns Crarinignot the borrowing of a few themes gathered
from different sources, but instead the act of hgviaken the entire work of others. 8. WHITE,
Plagiarism and imitation during the English Renaisee cit., 41.
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the inference that artists imitate the wise toresome wisdom®" In Wilson’s thought,
in particular, there was likewise confidence thatweése man would have not

counterfeited another’s work:

For if they that walke much in the Sunne, and tainbt of it,
are yet for the most part Sunne burnt, it can reoblx that they
which wittingly and willingly trauayle to counteit other,
must needes take some colour of them, and be fike them

in some one thing or other, according to the Proeieby

. . . 102
companying with the wise, a man shall learne wigeglo

The practice of misattributing others’ works of timend and passing them off as a new
and original product of their own was widely knownfifth century Ancient Greek
comedy. Poets were used to give-and-take contentidiplagiarism and, quite often,
such accusations also had an element of publigptiece the case is finely exemplified
by Aristophanes, who endorsed the right practicalwhys delivering new and original
concepts to the audience instead of purely reusimyg prior and recurring ideas, thus
inevitably implying a hint of treachery?

Some degree of deceitfulness could then originaten the recycling of one’s
creation, which noticeably brings some additiorahplexity to the instant pictur&
However, this specific aspect may likewise be dateel to the characteristic features of
the Attic comedy, which entailed elements of contipet, challenge and vexation: all

aspects that contribute to explaining the firmrefsaristophanes’ accusation®

191 As he admonished that artists should first imitatgr wise and erudite predecessors before se¢sing
create independently something of their ownWiLSON, The arte of rhetoriquecit., Book | (e-text
transcription by J. Boss).

1927 WiLsoN, The arte of rhetoriquecit., Book I.

193 Quoting from the playwright'§he Clouds«[l] do not give myself airs, nor do | seek tccdive you
by twice and thrice bringing forward the same pé&edrit | am always clever at introducing new fashjo
not at all resembling each other, and all of thdever; [instead] Eupolis craftily [...] introducedshi
Maricas, having basely, base fellow, spoiled bgraig my play of the Knights, having added to dt; f
the sake of the cordax, a drunken old woman, whdmyrichus long ago poetized [...] Whoever,
therefore, laughs at these, let him not take pleasumy attempts; but if you are delighted with arel
my inventions, in times to come you will seem tovise». ARISTOPHANES Clouds The Comedies of
Aristophanesdited by William James Hickie, London - Bohn: 38bnes 518-562.

104 A careful reading of the famous playwright's versdso foresees a peculiar feature of plagiarism,
namely what is often referred to as self-plagiarisrhich still appears even more controversial lessl|
acknowledged.

195 On this point, see MSONNINO, L'accusa di plagio nella commedia attica antida R. GIGLIUCCI
(ed.),Furto e plagio nella letteratura del Classicisyait., 19-51.
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The crying of Terence for the need to use his s to answer «malignant
rumors» that jealously contended he blended otheosks to construct his versES,
which he openly admitted, apparently contradicis ploint. Terence’s admittance of the
borrowing, and the belief that such conduct does cumstitute an offence, thus
deferring himself to the judgement of his audieniceleed clearly recap the main
patterns surrounding imitation.

However, as has been previously portrayed, shalod secret taking, which
may be assimilated to the phenomenon of piracylagiarism that otherwise belong to
what have been termed «faulty types of imitating borrowing», remain always
reproached®” As a result, the discrepancy foreseen among pwention, genuine
imitation and a measly copy of someone else’s wmekame the target of precise
attacks. As Vitruvius recounted, a lack of origityalwas highly disheartening in
poetics, and authors were explicitly condemnedHerindolent taking of another poet’s
verses, which literally configured theft and thieserved to be punished:

[so] deserve our reproaches, who steal the writbigaich men
and publish them as their own; and those also, edpend in
their writings, not on their own ideas, but who ewsly do
wrong to the works of others and boast of it, desenot

merely to be blamed, but to be sentenced to aptusishment

for their wicked course of Iifé(.)8

Classic literature offers several other examplewlwdit has been described in terms of
«plagiarism huntings®® As illustrated at the very beginning, one of thestmotable is
certainly offered by the reaction_of Martial to thbeged piracy of his work, whose
perpetrator he labeled pkgiarius**®

19 TERENCE The self-tormentofHeautontimorumendsPrologue (English translationfFrom the Latin

of Publius Terentius Afer, with more English Sofrgsn Foreign Tonguedy F. W. Ricord New York:
Charles Scribner's Sons, 1885, 18-19, who so cdedtu«wherein an old and envious poet makes
pretence That Terence, all at once, himself toevaysplied, And more on friendly aid than on himself
relied. Your judgement shall be form'd; and be litatvit may, It shall prevail; and all of you, | théore
pray». Full text at: <htps/archive.org/stredftnfseentorheaO0ricotipagen?7/mode/2up>.

197 H. O. WHITE, Plagiarism and imitation during the English Renaisse cit., 15.

198 M. PoLLIo VITRUVIUS, The Ten Books on ArchitectyiBranslated by M. H. Morgan, with illustrations
and original designs prepared under the directibrHo Langford Warren. [Edited and translation
completed by A. A. Howard], Cambridge: Harvard Unsity Press; London: Humphrey Milford. Oxford
University Press, 1914, Book VII, Introduction3s.

1994 O.WHITE, Plagiarism and imitation during the English Renaisse cit., 14-15.

19 For additional accounts on the occurrence of pligyn by Latin writers, see the recent contributién
S.McGiILL, Plagiarism in Latin literature New York: Cambridge University Press, 2012.
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Similarly was the antiphon on the dishonest conth&t, according to Donatus,
was perpetrated to the detriment of Virgil's ausitop. In more detail, the alleged
laments of Virgil appeared to have provoked thedasnand enigmatibos egomotto,
on which literates further developed their theordes the equivalent mytH?! thus
endorsing the ancillary metaphor of theft to ddsetihe conduct of those who take the
honour (thus the credit) for a work that they neitbreated, nor contributed to creating:
«Hos ego versiculos feci, tulit alter honores. &is non vobis nidificatis aves: Sic vos
non vobis vellera fertis oves: Sic vos non vobidlifietis apes: Sic vos non vobis
fertis aratra boves?

The hos egoparadigm was expressly linked to plagiarism by Bngish Hall,
who also uses the exact term coined by Martialllteda to the practice of fraudulent
borrowing™** Moreover, the usurpation of the author’s authgrivisioned in the first
half-line, where the author of the verses is naipprly acknowledged as such and
therefore defrauded of his reward, recalls the pteinof the laborious bee in the way
that it is indeed suggested in the third half-liS®@me poets, therefore, may meet the
same fate as Virgil’'s animals: they do not get itréat their labours, while someone
else benefits, unjustly taking all the merit.

Also against servile copyists and pirates was Goeg® was particularly
careful and sometimes even flamboyant in declaatigers’ authorship so avoiding

111 gee,in primis, Puttenham, who thus described: «whereupon Visgilhg him self by his ouermuch
modestie defrauded of the reward, that an impubadtgotten by abuse of his merit, came the nexithig
and fastened vpon the same place this halfe nfetres times iterated. Thus. Sic vos non vobis Sis v
non vobis Sic vos non vobis Sic vos non vobis. Arete it remained a great while because no man wist
what it meant, till Virgill opened the whole fraulg this deuise. He wrote aboue the same halfeemetr
this whole verse Exameter. Hos ego versiculostiditialter honores». GRUTTENHAM, Arte of English
Poesie. Contriued into three Bookes: The first 0ét8 and Poesie, the second of Proportion, thel thir
Ornament London: Richard Field, 1589, Book I, Chapter XX\MCf. A. F. MAROTTI, M. D. BRISTOL,
Print, Manuscript, and Performance: The Changindaens of the Media in Early Modern England
Columbus: Ohio State University Press, 2000, 69<¥/imwwv.gutenberg.org/cachelepul/16420jpg 10

2 For an English translation of the original nawatby Donatus, see: «| made these little versesthan
took the honor. Thus do ye, not for yourselves, enag&sts, ye birds. Thus do ye, not for yourselves,
render your fleece, ye sheep. Thus do ye, not dorselves, make honey, ye bees. Thus do ye, not for
yourselves, endure the plow, ye oxen».DBNATUS, Life of Virgil, translated by David Scott Wilson-
Okamura. 1996. Rev. 2005, 2008, <htp/Amwvarglitae/a-donatushtrm>.

113 As he specified, «could neuer man worke thee @evashame Then once to minge thy fathers odious
name, Whose mention were alike to thee as leeue, Batch-pols fist vnto a Bankrupts sleeue; Or an,
Hos ego, from old Petrarchs spright Vnto a Plagimonnet-wright». GPUTTENHAM, Arte of English
Poesig cit.,
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being accused of «taking [someone else’s] honowt glory of his travaile’
Furthermore, Hooper, describing those who viol&e ¢ighth commandmenTifou
shalt not stegl who are punished as thief and robber, acknoveédpat the stealing
offence could also be perpetrated by taking thditfer someone’s work by deceitfully
attributing it to oneseft™

Recalling Aesop’s fable of th&ain Jackdawthat borrowed the peacock’s
plumes to pass himself off but was soon discovered revealed as a thief in
addition to Virgil's piracy laments and Martial’'dagiarism, Hooper foresaw actual
theft!*” in the conduct of misusing the public good fowpte purposes: «which is very
theft [...] so the diminution of any man's fame; dsew for vain glory any man attribute
unto himself the wit or learning that another braath brought forth, whereof many
hath complained, as this of Virghtos ego versiculos feci, tulit alter honosed®

To some extent more problematic appears the attivfidhose who intentionally
followed imitative patterns that look a lot likeagiarism. The English Gascoigne, for

114 According to White, Googe provides with scrupula@itention, also with excessive insistence, the
name of the author, Conrad Heresbach, from whonhdw translatedFovre bookes of hvsbandrie,
collected by M. Conradvs Heresbachivs, 15&7caution that is confirmed by IBLUNDESTON, in the
Preface to B. GOOGE Eglogs, epytaphes and sonettetondon: Colwell, 1563, 28-30,
<https/farchive. org/streamveglogsepytaphesC2gugimoen32imodel2up>  (reprint edited by E. Arbeondon: A.
Constable, 1895). Cf. HD. WHITE, Plagiarism and imitation during the English Renaisse cit., 55-56.

115 3.A. HOOPER A Declaration of the ten holy commaundementes lofyljthye GodZurich: Augustin
Fries, 1548. Full text (reprinted Barly writings of John Hooper. Comprising The deatson of Christ
and his office. Answer to Bishop Gardiner. Ten camtiments. Sermons, on Jonas. Funeral sermon.
Edited for the Parker Society by S. CamRambridge: University Press: 1843, 249 et set.) a
<htips/farchive.org/streanveariywitingsofi?4hafigpage/248imodef2up>. As he further explainedyo«manner of
ways all injuries and wrongs are done: the onewittiholding another's right, and the other in takin
away another's right», at 389.

118 For an early translation into English, s@&sop’s Fableslllustrated by Ernest Griset, with text based
chiefly upon Croxall, La Fontaine, and L'Estrangevised and re-written by J. B. Rundell, London:
Cassell, Fetter and Galfin, 1869, 57, <htipsiferory/details/aesopsfablesO0aesorich>. Phaedeustbok after the
Greek storyteller fable. For an English versiorthaf latter, se@he Fables of Phaedru3ranslated into
English  verse by  Christopher Smart, London: G. Beland  Sons, 1913,
<http/Amwvperseus ufts.eduhoppertext?dociRetRitext?%63A1999.02.0119%3Abooky63D1%63Apoem%63D3>.

See also the analysis of MBCHERMAIER, Borrowed plumes and robbed freedmen: some aspécts o
plagiarism in Roman antiquityin A. RODGER OF EARLSFERRY, A. S. BURROWS D. JOHNSTON R.
ZIMMERMANN (eds.),Judge and jurist: essays in memory of Lord RoddeEarisferry, Oxford, UK:
Oxford University Press, 2013, 237-243, who ex@dyeyond the intrinsic moral of the fable, the lega
and social correlations.

117 As he further explained, «the treasure of a conweailth preserved and augmented as it is need, with
the revenues that belong to the same; as recemed#ors, treasurers, paymasters, with other; comm
more than theft, if they use any part of the gaoglenging to a commonwealth to a private use, Rende
Lib. xlviii. Lex Jul». J.A. HOOPER A Declaration of the ten holy commaundemertis 393-394.

118 3. A. HOOPER A Declaration of the ten holy commaundementés 393, who added: «they make a
fair shew with another bird's feathers, as Asomsvaid. This offence Mart. iii. calleth plagium:
Imponens plagiario pudorerspeaking of him that stole his books». Cf.GHWHITE, Plagiarism and
imitation during the English Renaissancd., 41.
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instance, purposely gathers a good amount of hiserrah from other authors.
Nonetheless, he failed in some cases to properipuate the authorship of his source,
therefore creating doubt about whether his workeewen outright piracy of (other’s)
works»-2° or the expedient for literary and artistic mys#fiions™**

Even more controversial are the examples of Keradadl Fleming, who seem to
have consciously embraced a principle of authorgispvowal that turned into actual
piracy, either fairly persuaded of the superfluibf attributing authorship or
knowledgeably willing to let the text speak foreifs>? In truth, particularly when such
denial of authorship is deliberate, the allegefepig being mindful manifestation of
an artistic array, it becomes very contentious étenine whether the conduct of the
accused should be admonished or cherished.

Moreover, if there is no sufficient evidence tha tissumed plagiarist had acted

relying on the expectation that his/her taking wdowlot be discovered or, on the

119 The alleged misattribution included reference tmther author or entire lack of ascription of
authorship. His example is well portrayed by Whitto explains how some of the poems containei in
Hundreth Sundry Flowers bound up in one Small Pd$72) were later included ifthe Posies of
George Gascoigne, corrected, perfected, and augedefty the Author(1575), but with some
modifications on the authorship, where previouenmaices (e.g. attribution to initials other thas)hi
disappeared. HO. WHITE, Plagiarism and imitation during the English Renaissg cit., 49-53.

1204 0. WHITE, Plagiarism and imitation during the English Renaissg cit., 51. Cf. GWHETSTONE A
Remembrance of the Well-Employed Life and Godly &rdeorge Gascoigne EsquirEnglish reprint
edited by E. Arber, London: A. Murray & Son, 1868, 15-29,
<https:/archive.org/stream/certaynenotesofi0Opfii4oane/20/mode/2up>.

121 Besides, the preference for the latter explanatjgmears to be supported by the documented reaction
of Gascoigne against servility and piracy, in whigh figuratively demonstrated unassimilated copying
through the metaphor of the larcenist drone threslstthe bee’s precious honey from the hive: «biha
Drone, the hony hiue, dooth rob: with woorthy bgoks deales this idle lob». GNVHETSTONE A
Remembrance of the Well-Employed Life and Godlydtigeorge Gascoigne Esquijrat., 20-21.

Cf. White, who argues that the contradictory rafes=of authorship may be better explained by ttenin
of the author to use fictional devices, rather thanoccurrence of piracy, basing his judgement aiso
the fact that no evidence of an actual author wdtoesponded to the initials was found. ®1.WHITE,
Plagiarism and imitation during the English Renaisse cit., 52-53, 54-55.

122 |n particular, Kendall'sFlowers of Epigrams, out of Sundry the Most Singéathors Selected, as
well Ancient as Late Writerdl577) appears to have reproduced others’ worksatien to the point that,
according to White, it resembles «the type of pireor which Martial attacked Fidentinus». At therma
time, since Kendall's sources were mostly transtegj one may argue that he believed not to be ateliy
to provide the name of the original translators.n@osely, he might have purposely mixed his
translations with those made by others. Either viageems easier to foresee in this specific chae t
deceptive conduct has occurred, which echoes tivédesand superficial imitation repeatedly rebuked.
O.WHITE, Plagiarism and imitation during the English Renaisse cit., 56-57.

37



23 the issue becomes even

contrary, would certainly have been recognisedhieyréade
more contentious.

Furthermore, although the tendency to reprimandamt®s of «incorrect
imitation, chiefly outright theft or piracy» atti@d a degree of consensasit still did
not refute the classical imitation doctrine. Cem@i some concerns, such as the
principle that themes or ordinary subject matteedolg to common property and
creative imitation required personal interpretatidrave been initially established.
Nonetheless, for the most part the concept of maigy as it is known in its
contemporary meaning only originated in modern §méecoming increasingly
prominent when it took the form of a more structlireventive array.

In conclusion, it may reasonably supported thahstfinces of] piracy, and
imitation marred by secrecy, perversity, servility, superficiality [that] receive short
shrift»1*> More established accounts of originality, howeveere later found in
Renaissance times, when plagiarism received fueiplicit disapproval, not only in
noticeable circumstances of plundering others’ warkd perpetrating misattributioff,
but also in cases of unpretentious translationssiaaishly replicated the original text,
refuting any original contribution or creative afifofn.**’

Therefore, the previous, more permissive outlookarge part linked to a much
closer deference to the works of predecessorsstader been placed side by side with
a different and less peaceful approach that unisimgly risks challenging the

cumulative picture of creation thus far portray&d.

123 See Fleming's alleged copying of Gascoignéte Tale of Hemetes the Hermithich was published
only after his death, which White describes in oh«a much more brazen act of piracy», suggesing
might have believed his theft would have been mpostidetected, or contrarily wished the work to be
actually recognised as that of Gascoigne. CHWHITE, Plagiarism and imitation during the English
Renaissancecit., 57.

1244 0. WHITE, Plagiarism and imitation during the English Renaissg cit., 58-59.

1254 O.WHITE, Plagiarism and imitation during the English Renaisse cit., 19.

126 B DANIELLO, Ladroneccio, Ladri che in pit maniere s’appropriateofatiche degli altri studj altryi
in L'uomo di lettere, Parte secondBrescia: Venturini, 1883, 83-98, who so descriltesl conduct of
heinous books weavers.

127 . BorSETTQ Traduzione e furto nel Cinquecento. In margine @garizzamenti dell’Eneiden R.
GiGLiuccl (ed.),Furto e plagio nella letteratura del Classicispuit., 69-101.

128 1n particular, see J. 1850N, Community Resources: Intellectual property, inté¢ioweal trade and
protection of traditional knowledg®urlington, VT: Ashgate Publishing Company, 2005.
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In recent times, we have in fact witnessed thengisof a different legal
attitude'® Either for practical and economic reasons that esgentially linked to
copyright and related rights, or for apparently ensmcere concerns for the intimate
and personal interests of the authors of the wofkkhe mind, the law clears its voice
when it comes to prohibiting or inhibiting condubat entails violation of the authors’
right of attribution.

However, some important distinctions must be ptedic especially when
different legal traditions are accounted. In paittic, civil law countries such as ltaly
have conventionally sanctioned the conduct of usgrghe author’s attribution or
paternity in the work he/she created on the growfdspressly protecting the author’s
moral rights apart from any economic aspects thay e attached. On the contrary,
common law systems such as that of the United Kingchave always ensured that the
economic interests that move the wheels of creativentives would come first at
least when copyright is explicitly involvéd:

Besides, if the bestowal of imitation and the leggtion of replicating previous
ideas and formulae unquestionably prove to be #ndiive feature of our culturg?
highlighting the significance of endowing certaitedary practices that presumably
could have been deemed undesirable instead, thisbawates the assumption that
plagiarism has always been hesitant about rigidrtamy and strict regulation. This
aspect appears to be common to many jurisdictindgtzerefore crosses the boundaries
and divergences of both legal systems here comsidéogether with the belief that
misattribution still maintains the same convolutesk that it has had ever since it
accompanied the metaphor of literary burglary.

Similar considerations may conclusively suggest tha law should, on the one

hand, make every effort to consider the significdegree of changeability in which

129 By that, | refer to the era of stringent controldarestriction that has nowadays characterised the
attitude of the law towards the aforementioned fixes.

130 cf. R. Towsk Creativity, Incentive and Reward. An Economic Asialyf Copyright and Culture in
the Information AgeCheltenham, UK: Edward Elgar, 2001.

131 Nonetheless, as will soon be explained, with redgarcopyright systems it has also been suggested
that they may have granted some relief to attritvutilaims on other grounds, for example, through th
law of torts.

13270 such an extent, the imagination of the readetemscholar, who reads to write, reads while iwgt

and writes while reading, is exemplarily descrilied. PETRUCC), Le biblioteche antichan Letteratura
italiana, Vol. I, Produzione e consumo, Torino, 1983, 5B8r a detailed account of this figure, see G.
LomBARDI, Traduzione, imitazione e plagio (Nicolosa Sanuliyrécht von Eyb, Niclas von WyJéh R.
GiGLiuccl (ed.),Furto e plagio nella letteratura del Classicispait., 103-104.
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plagiarism is articulated and, on the other, peshstand down to a more flexible and
informal system of regulation and sanctioning, swashthe one suggested by the
doctrine of social norms. A feasible influentiakirument that has some discernible

chances of success, but that also shows some condigations'>:

133 This appears particularly true in consideratiorthaf divergent trend that has for some time fedture
the law, where a resilient and severe regulatidherathan a soft and flexible restraint seems to be
preferred in dealing with copyright matters.

40



CHAPTER 2

THE PATTERNS OF CREATIVITY AND ORIGINALITY IN
INTANGIBLE WORKS

1 Plagiarism as the counterpart of originality aneativity

The historical framework illustrated thus far haslped to reveal the ambiguities
surrounding plagiarism, envisioning it as eitherrascapable consequence of classical
imitation or a reproachable example of literarycéay’ Indeed, the desire to embrace
or stem the flow of all its potential implicationsas not automatically found an
equivalent craving for a meticulous and steadyni#dn. This is certainly true for
literature and, in a broader sense, the arts,thsteaven more accurate within the legal
context.

Nevertheless, when the notions of originality anehtivity became the leading
grounds with which to justify protection of copymigwork and plagiarism began to be
perceived as the counterpart to such concepts,ra exacting regulation started to be
craved and with it the demand for a feasible dpson of the phenomendn.

As already validated, when the colour of art arfteothon-legal disciplines enter
the sterner realm of the law, it may be necessapravide a designation that, although
never necessarily the only or the perfect one,dsvembracing one or another diverging
interpretation. Such a definition seeks insteagddray plagiarism more neutrally, by
referring to it as the practice of usurping an adthattribution of authorship in the
work he/she has created or, in other words, thefgeassing another person’s work off

as one’s own. A definition that, in sum, neithendemns plagiarism wholeheartedly as

! The latter conclusion is particularly endorseditsystrict derivation. From an etymological stanitpo

the term plagiarism plausibly originates from thee€k plaghios which also means ambiguous and
deceitful, and then merged into the Latin tgagium,keeping the same meaning and in some instances
referring in figurative speech to the larceny aérdary works. On this see . ALGARDI, La tutela
dell'opera dell'ingegno e il plagiocit., 367-368.

2 Though there is still currently a lack of a shanetion of plagiarism, for quite some time thereswa
actual need to give a categorical and explicit otation to the concept, as suggested also i®.Z.
ALGARDI, La tutela dell'opera dell'ingegno e il plagi@it., 341-343.
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a despicable burglary offence nor unquestionablgtdves the defilement of one’s
entitlement to be acknowledged as the author obrk.w

At the same time, the notion provided above is anra®y linked to the broader
sense of authorship and copyrighin fact, as previously upheld, plagiarism was
originally conceived as being strictly related lte wiolation of the exclusive right of the
owner to make whatever use of the work he/she Jilddch is why historically it has
been associated with piracy and counterfeiting.

However, when the idea-expression dichotomy fowpli@t representation, the
irreproachability of plagiarism began to be condirte the circumstances in which it
violated the right to proper attribution of authasin the work, which at the same time
must be the expression of the author's original dnifhe strong bond between
plagiarism and originality is unavoidable, even enso if one considers its definition to
be an act that simulates the originality of someelse’s work’

The principle that only the expression of the ideet, the idea itself, receives
copyright protection offers, therefore, a first falation to evaluate any accusation of
plagiarism. Evoking what is known to be the pritheipf protecting the manifestation of
the idea, rather than the idea itself, summarisgdhe renowned idea-expression
dichotomy, the literature on the issue has oftemlana distinction between a servile
taking and a genuine borrowing, sometimes with fpaise and sometimes with less
confidencé’

In fact, it is only on the condition that the wadceives protection from the law

that such a practice may be sanctioned, indepeydenmt contingently to the

% This particular linkage requires further clarifice that will be expounded in the subsequent sasti
However, although the notions of plagiarism and yeight infringement are not to be considered
equivalent, it is nevertheless accurate to warm they cannot either be deemed completely separate
subjects.

“ Even within the civil law tradition, in fact, wheiit was often found to conform to the act of fogge
only later did it carve out a separate and distiate as a sharper moral rights’ violation.

See, on this issue, ROSMINI, Legislazione e giurisprudenza sui diritti di aretoMilano: Hoepli, 1890;
E. Rosmini, Diritti di autore sulle opere dellingegno di enie, lettere e delle arti, Milano: Societa
editrice libraria, 189@D. GIURIATI, Il plagio. Furti letterari artistici musicali,tcil07.

® See, on this respect, @. ALGARDI, La tutela dell'opera dell'ingegno e il plagiait., 370, who insisted
on the plagiarist’s replicative attitude towardhess’ works, either entirely or limited to a fewthstill
creative and protectable elements. In any casegtheged plagiarised works must first be original
order to receive protection in the first place.

® Such ambivalence, indeed, may foster a narrowamgpr towards plagiarism in such a way that,
generally speaking, only extensive and verbatimycepuld be considered a harmful practice. A.
SANDULLI, Plagio letterario e parodiacit., 376, who consequently brought the integarstattention to
the impairment of the most outward element of tloekw
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infringement of the economic rights on the workhus distinguishing the dual attitude
of the law regarding whether or not to sanction \tlidation of the moral right of the
author®

Likewise, since there is no flawless designatiooriginality and creativity, the
typical vagueness of plagiarism increases even midi@s point, thus corroborating the
idea that plagiarism deserves unique consideratiod a careful assessment that
considers the extreme variability of its forms aheé powdery context in which it
occurs:?

The immediate association between plagiarism arginality finds its roots in
earlier times and can easily be portrayed by riecpithe imitative canon that has
characterised the literary field ever since. As besn seen before, early literates have
in fact traditionally praised genuine borrowing, igfh expressed itself in an imitation
that entailed some personal effort in the senset dfeing so it became creative.
Moreover, the safeguard for originality that antiterates proved to have established
was destined to endure and, with the limits presiypuanticipated, it continued
throughout the sixteenth century and onwards, if ewen increased by a renovated
claim for inventivenes$

These assumptions bring back the earlier discaumsenitation that created the
basis for a more comprehensive assessment of ptagifrom a historical perspective
and now, Lindey permitting, demands a new “glimps® the past™* Besides, the

comparative analysis of the Italian and UK systéinas is hereby sought cannot escape

" Furthermore, when the sanctioning of misattributitepends on the occurrence that an infringement of
the work’s copyright had been established, theams#s in which the right of attribution may be
independently sheltered being rarer and limitedciope, the preliminary appraisal of the work’s tajolé

to be protected is made even stronger.

8 Overall, with explicit regard to the Italian systeit is accurate to sustain that the traditiomufral
rights has greeted lengthy deliberation on plagmriPurposefully defining it as an aggravated fofm
counterfeiting, it also differentiated the casevimich there was simply non-attribution and theanse in
which omitting the author's name was accompaniedhleysubstitution of one’s own. As emphasised by
Messina in the early 1930s, the former could bellet implicit plagiarism, while the latter descerib
explicit plagiarism. SMESSINA Le plagiat littéraire Parigi: Sirey, 1936, 131-132.

° Cf. L. LEssIG (Re)creativity: how creativity livesn H. POrRsDAM, (ed.) Copyright and Other Fairy
Tales Cheltenham, UK: Edward Elgar, 2006, 15.

19 As Posner recalls, in fact, only a critical andabaed approach may provide some valid answetseto t
typical ambiguity that surrounds it. ROSNER The little book of plagiarisprit., 107-110.

1 Cf. H. O. WHITE, Plagiarism and imitation during the English Renaisse cit., 201-202, who
explained how Englishmen from 1500 to 1625, althoogt having the same idea that people might have
now about plagiarism, however, «restored, in it® tiorm, the classical doctrine that originalityrefl
worth is to be achieved only through creative itiota>, at 202.

12 Here retracing the analysis interrupted at Chahter
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a detailed recounting of its historical and litgraepiction'® Greater space will indeed
be given to English writers and dramatitin an attempt to demonstrate that explicit
concern and related debates about authorship wttnb and plagiarism were not
exclusive to the Continent, but were also acknogdedelsewhere, at least in a non-

legal context?

1.1 The modern safeguard for creation and the idea-e&sgion dichotomy

Across the sixteenth and seventeenth centuriegyraaitheatre such as William
Shakespeare demonstrated how historical, clasditegendary subjects could easily be
served as a productive foundation for classic playsnks to his extensive borrowing,
he earned the heading of «prize exhibit of the aatunters», taking on other artists’
works’ general design, plot and characters. Moreowhether he may have copied
verbatim or carefully paraphrased more than a fees| it is bewildering to notice that
many of the authors from which he borrowed may mmte accomplished the same
notoriety as he diéf

Similarly, the English playwright and poet Benjandonson has been labelled as
an artist that assimilated everything he had rédmvever, the peculiar incorporation
that features in many of his works may have affdrden the label of an archetypal

plagiarist that took more than he could, especiatiyn the ancients, including Horace,

'3 While keeping in mind the warning of Lindey, whace said: «just as one swallow doesn’t make a
summer, so a lapse or two does not make an authoe are to be instructed by history, we must not
misread its precepts». AINDEY, Plagiarism and originality cit., 94.

% Intentionally, many other good examples will bé& leside, such as the proliferous contribution of
French, German and US artists, who may be occdbidiraught back to light when the single categsrie
of intellectual works are examined (de&a, Chapter 5).

> However, this exact choice does not imply that shibsequent illustration is to be considered
exhaustive. On the contrary, the following refeeshdo literary and artistic understanding are only
exemplary of what characterises a non-legal inatgion of originality and creativity, which
substantiates copyright protection.

6 A. LINDEY, Plagiarism and Originality cit., 73-75 (quotation at 73), who articulates tecalling that
his works resemble the work of others, such asndbkd forMacbeth North and Plutarch foAntony
and CleopatraA. Brooke forRomeo and JulieCinthio forOthello, Boccaccio forAll's Well That Ends
Well, Chaucer foroilus and CressidaGower forPericles and Kyd forHamlet As Lindey underlines,
for instance, despite the fact that his Winter'seTimay have closely resembled the Pandosto by &reen
soon there was almost no trace of the latter.
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the elder Seneca, Plutarch, Pliny the Younger atato® In particular, such
assimilation seemed to have become quite problemegpecially if no interest by the
borrower to make any acknowledgment is protfed.

The aptitude to elude credit for authorship wagrofassociated with the well-
known Aesopian fable of the jackdaw, as it is wiliiton who appeared, with his
omnivorous appetite, through the picture of an authat «plucked feathers from the
wings [of others]¥? For that he received quite stern criticism, patéidy from
Hawker, who, discussing his art, claimed that,isikmowledge, «the false fame of that
double-dyed thief of other mens brains [...] one-ludlivhose lauded passages [were]
felonies committed in the course of his readingrenproperty of others3.

What emerged from this fierce statement is thebdedite reference to the
wrongdoing committed at the expense of other péopi@perty. A picturesque notion
of robbery that carried on during the seventeemtiituzy, the beginning of the early
modern era. Guilty of having made collages of presi works was, for instance,

Bunyan?! who so replied to the attacks moved against him:

Let this suffice To show why | my “Pilgrim” patrare. It came
from mine own heart, so to my head, And thence mip
fingers trickled; Then to my pen, from whence imiagsly On
paper | did dribble it daintily. Manner and matt&rg, was all

7 Being described as having a sharp ear and merergppeared to have drawn for his tragedies much
from Tacitus, Juvenal, Suetonius, Cicero and Se(mazh asSejanusand Catiline His Conspirady and

for his comedies much from Petronius, Lucian, RiauHorace and Ovid (such @bke Alchemisand
Timbe)). A. LINDEY, Plagiarism and Originality cit., 78.

8 This might be true in the case of I1zaak Walton9@4683), whos&he Compleat Angletakes the
form of a miscellany of previously recognised arsged and precepts, but also includes characters tha
appeared in other authors’ works. Sed. ADEY, Plagiarism and Originality cit., 79, who also cites H.
OLIVER, The Composition and RevisionsTieCompleatAngler, [1947]Modern Language Revie295,
which have explained how other writers later sfaden Walton too. Besides, although he was accu$ed o
plagiarism later in the fifties, his practice wasoaarmoured by those who indeed made a mockettyeof
matter. See The Chicago Tribune 18 December 1956, 20,
<htip//archives.chicagotribune.conv1956/12/1 8/paigeticle/a-ine-o-type-ortwo>, which concludduat the column itself
might have constituted a case of plagiarism sihoeférred to much of the story narrated by others.

1 A. LINDEY, Plagiarism and Originality cit., 75-76, who notices how source-hunters founnahy
similarities, parallels and digressionsHaradise Losbr simple digressions, provoking a large debate on
the paternity of the work that may never die.

' R.S.HAWKER, The Life and Letters of R. S: Hawker (SometimenitMorwenstow)Reprint of 1924
edition, London: Forgotten Books, 2013, 232, whatotmes commenting that the plunder had still
received royalties for his larcenies.

L His The Pilgrim’s Progres$érom This World to That Which Is to Come; Delivetedler the Similitude

of a Dreamof 1678, a spiritual allegory that became an Ehgllassic, was the main target of such
accusations, comprising quite a few explicit refiees to others’ works, including thily Bibleand the
Isle of Manby Bernard. ALINDEY, Plagiarism and Originality cit., 79.
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mine own, Nor was it unto any mortal known Tillddhdone it;
nor did any then By books, by wits, by tongueshand, or
pen, Add five words to it, or write half a line Treef: the

L 22
whole, and every whit is miné.

Bunyan’s heated reaction, contending that everydwsubject and style were his own
and nobody else’s, depicts a clear apprehensiothfigze allegations that is, to some
extent, far from the unworried attitude of manyrafoentioned artists. The fervour he
demonstrated in defending himself against insituatiof some kind of literary robbery
may be a symptom of a more conscious feeling tosvartéllectual works of creation,
which to some extent creates some distance fromd#ee that creation mostly has to
satisfy a general and common interest of learnimfjalvancement of the affs.

On the contrary, other still believed in the fuidhltimate scope of their taking.
One who plainly admitted borrowing was, for insan®ryden who, upon being
charged of a crime that nonetheless he considamdehiant* namely the stealing of all
his plays, allowed to have validly used «the witl danguages of other$®.As he
explained, the foundation of the story is a ledsvant aspect of property. Poets are

expected to shape the story like a piece of jewelle make a good poeffi.What

2 As he wrote in thédvertisement To The ReadgrthisHoly War, «some say the ‘Pilgrim’s Progress’ is
not mine, Insinuating as if | would shine In nanmel #&ame by the worth of another, Like some madie ric
by robbing of their brother». BUNYAN, The Holy War Made By Shaddi Upon Diabolus For The
Regaining Of The Metropolis Of The World Or TheihgsAnd Taking Again Of The Town Of Mansoul
London and Aylesbury: Hazell, Watson And Viney LA907, <htp/Amwv.gutenberg.orgfiles/395/3955/39
h.htm>.

% Here instead, the author becomes increasinglyithatlistic and feels the need to justify his woaksl
protect them against what he believes to be uagmisations.

4 In fact, he acknowledged himself to have said nthes he actually wanted and, even more, should
have, when he underlined: «I shall but laugh atthereafter, who accuse me with so little reasad; a
withal contemn their dulness, who, if they couléhrthat little reputation | have got, and whichdlwe
not, yet would want both wit and learning to estbtheir own; or to be remembered in after ages fo
any thing, but only that which makes them ridic@ddn this». JDREYEN, An evening's love, or, The
mock-astrologer in W. ScoTT (ed.), The Works Of John Dryden, Now First Collected ImgHieen
Volumes lllustrated with notes, historical, critical, amdplanatory, and a life of the author, Vol. I,
London: James Ballantyne and Co. Edinburgh, 183, 2htip/Awwv.gutenberg.orgfiles/37645/376456457
hhtn#EVENINGS_LOVE>.

% J. DREYEN, An evening's love, or, The mock-astrolqgeit., 228. Cf. A.LINDEY, Plagiarism and
Originality, cit., 79.

% Besides, since the range of characters is alstetimtherefore any character may be used and deuse
as the story varied and enlarged to the extentitlmcomes new and original. DREYEN, An evening's
love, or, The mock-astrologezit., 230-231.
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matters is the labour and judgement of reshapjnghich give the story thquid pluris
and make it art!

An explicit defence of a judicious use of previgusstablished subject matter is
once again reaffirmed and, not mistakenly, it pdegi strong arguments in favour of the
principle of protecting the expression resultingnfra different and personal treatment
of even mere unprotected ideas. With this in mabusations of plagiarism became
highly and openly fierce across the seventeenth eagldteenth centuries, provoking
contentious reactions of either blame or endorsémen

Pope, for instance, in his satiRunciad, drew a scathing representation of
plagiarists: «next o’er his books his eyes begarolip In pleasing memory of all he
stole; How here he sipp’d, how there he plunderidgs And suck’d all o’er like an
industrious bugs® although it has been suggested that he was atuassi plunderer

2° Johnson, instead, wrote explicitly in defence lné fplagiarist® warning

himsel
against foolish allegations of piracy, when he akpmd that it is the task of the writer to
make familiar things seem new, and new things faniit He went even further when
he claimed that even a work that treats in a diffiemanner something that has been
already narrated is entitled to originalffy.

Indeed, the interest in originality had increasyngecome a matter of concern
and, between the eighteenth and nineteenth cesitutie Romantic cultural wave

brought a renovated focus on authorship, individuativity and inventiveness.

" Indeed, he found it easy to admit: «wherever lehied any story in a romance, novel, or foreign
play, | have made no difficulty, nor ever shall,téde the foundation of it, to build it up, andrake it
proper for the English stage»DREYEN, An evening's love, or, The mock-astrolqgst., 229.

%8 Dunciad in G. GILFILLAN (ed.), The Poetical Works Of Alexander Pop#&ith memoir, critical
dissertation, and explanatory notes, Vol. I, 1856, Book l, 127-130,
<htip/Awwv.gutenberg.org/cache/epub/9601pgo8ai: ht

29 A. LINDEY, Plagiarism and Originality cit., 81 who recalls howunciad harks back tdDryden by
Flecknoe, whileThe Rape of the Loakearly reminds him of Tassoni®acchia Rapita

%0 N. GrooMm, Unoriginal genius: plagiarism and the constructiari 'Romantic’ authorshipin L.
BENTLY, J.DAvIS, J.C. GNSBURG (eds.)Copyright and Piracy. An Interdisciplinary Critiqueit., 288.

%1 In other words, ordinary subject matter, whichatgs to the common theme, is relatively small, and
therefore it is hard not to find similarities, asdmeone should not be accused of plagiarism simply
because of this very simple rule of literature. 8eehis A.LINDEY, Plagiarism and Originality cit., 82.

%2 Speaking of Pope he asked: «for what is therethetnames of his agents which Pope has not
invented? Has he not assigned them characterepehtions never heard of before? Has he not, at
least, given them their first poetical existenck?his is not sufficient to denominate his workiginal,
nothing original ever can be written. In this waxke exhibited in a very high degree the two most
engaging powers of an author».JBHNSON Lives of the English Poets: Prior, Congreve, Blacke,
Pope London: Cassell & Company, 1891, 786-790 <hip# gutenberg.org/dirsetextO4pclOh.htm>.
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Artists of that period reinterpreted the concepinaitation inherited by classics,
highlighting the crucial role of employing labounda judgement®> Among them,
Coleridge, dealing with the issue of common subjedtter and what he called
foundation, made clear that judicious borrowifigiescribed in terms of a «constant
reply to authorities$> should never be considered banned or even misstodel
Furthermore, he remarked that what really counts genuinely amounts to art is the
interpretation that each author offers of the fatimh, also claiming that the reader is
not interested in absolute novelty, but in gniginality of each individual reading.

Judgement, together with labour, confers origigébt the work despite the fact
that it arose through imitation or even copyingel®ly greatly emphasised this point,
explaining that imitative practice may sometimesdrapting, to the extent that he often
felt allured «to throw over their perfect and glagiforms the grey veil of my own

words»>’ At the same time, he also recalled how the bestrpavas the result of much

% with regard to these Romantics’ views, see als® ¢bmprehensive analysis of J. MAzzEO,
Plagiarism and Literary Property in the Romanticrigd, cit.

3 In other instances, when borrowing lacks judgeniteist likely to foster accusations of misbehaviour
which not all can handle. AINDEY, Plagiarism and Originality cit., 85.

Lord George Gordon Byron (1788-1824), for examplppeared to have extensively copied Goethe's
Faustin hisManfred even if the latter reacted with surprising tolera, implying he should have replied
to the plagiarism accusation saying «what is thisreine [...] Whether | got it from a book or froiifel,

is of no consequence, if | do but use it arights.h® further clarified, however, although copyimgid

be legitimate, there were wise but also not judisiavays to do it. Others, on the contrary, wereswis
borrowers: «Walter Scott used a scene from my Egnaod he had a right to do so; | must praise fm f
the judicious manner in which he did it. He haatspied my Mignon, in one of his romances; but
whether he was equally judicious there, is anotiugrstion».Specimens of Foreign Standard Literature.
Edited By George Ripley. Vol. IV. Containing Comsations With Goethe, From The German Of
Eckermarn[J.P.ECKERMANN, Gesprache mit Goeth&836], Boston: Billiard, Gray And Company, 1839,
<https:/archive.org/stream/conversationswitO@iggtiage/n7/mode/2up>, 128-129.

S. T. COLERIDGE, Biographia Literaria: or, Biographical sketches ofy literary life and opinions, and
two lay sermons; 1. The statesman’'s manual, 2sBteare ye that sow beside all watdrsndon: Bell
and Daldy, 1898, Chapter 1, <http/Awwv.gutentfiies/6081/6081-6081-h.him>.

% S0 he explained: «I laboured at a solid foundatiwnwhich permanently to ground my opinions, ia th
component faculties of the human mind itself, ameirtcomparative dignity and importance. According
to the faculty or source, from which the pleasureig by any poem or passage was derived, | esttmate
the merit of such poem or passage»l .S OLERIDGE, Biographia Literarig cit., 11.

See also ALINDEY, Plagiarism and Originality cit., 84, according to whom, despite appearindee
copied from Schelling, he might even have outshimed with better results.

37 Letters To Leigh HuntFlorence November 1819, in R. H. Shepherd (éthg prose works of Percy
Bysshe Shelley from the origiraditions, in two volumes, London: Chatto & Wind&888, Vol. 1, 381,
388-389, <htipsiarchive.org/detailsiproseworksaiiishelich>, in which he also claimed that &tilthe case of a
translation what he meant by original was the waekind it.
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«by labour and study», while creativity entailedher creating something new or
reproducing or re-arranging pre-existing materéaioading to shared patterffs.

Inspiration from the classical canons is also dhdmg the literates of the
Continent, such as the Italian Foscolo, who brotightclassic theory together with the
typical Romantics’ ideal®’ Literary criticism often discussed his imitativeaptices,
which were indeed often considered acts of inspinatather than copyind. In his
works, in fact, it could always be detected somgimal autonomy and, beyond the
borrowing of the subject matter, it was still pbésito discern a peculiar and modern
feeling®*

The novelist Manzonalso worked in praise of judicious imitation, resfgf
servile copying and rather pursuing any rimembraozecall the greatness of ancients
while taking the shape of true creations that dit diminish the beauty of those that
were evoked, but yet strengthening and revivingr theagnitude®® Such refusal of
servile imitation typified the Romantic view, withe further clarification that, although
originality was rigorously pursued, this did not anethat any imitation had to be

banned?

% H. S. SALT (ed.), Selected prose works of Shelldyondon: Watts & Co., 1915, 109-110, 111,
<htips:/archive.org/streanselectedprosewordBstiplage/110/mode/2up>. Cf. AINDEY, Plagiarism and Originality
cit., 75-76.

% 1n accordance with the classical theory of imitafiinspiration, or even explicit reference, hasasis
been praised. Nonetheless, while some poets follodieectly, others still imitate but with enough
distinctiveness in their thoughts and expressiomdoant being considered original.FLOR], Il teatro di
Ugo Foscolo. Con prefazione di Michele Scherillo, Biella: G. Asso, 1907, 43, 89,
<https:/archive.org/detailsfiteatrodiugofosO0id, 61.

“°The clear reminder of Sofocle in his tragejsicehas been judged with suspicion, but at the same ti
considered, according to Marchese, «an imitatioth whuch inspiration» [translation is mine]. G.
MARCHESE La poesia del Foscolo: Sonetti, Odi, Sepolcri, Brdglle grazie, appendice critic®alermo:

lla Palma, 1990, 43.

“1D. CaiAzz0, Ugo Foscolg Volume 1, Roma: Libreria Ulpiano, 1950, 163.

2 In other words, «you would rather speak of themiraigations rather than imitations; given that
Manzoni was so good to include his very own thouighthe ancient subject to the extent that his
reshaping gives new life and beauty to the old dkge.a consequence, he did not deprive Virgil of
anything, but indeed Virgil has created somethimat tater equate the beautiful work of Manzoni» [my
translation].Delle poesie giovanili di Alessandro Manzoni; ergliidel suo modo di imitare gli Antighi
in Opere di Alessandro Manzoni milanese con aggiurdsservazioni critichePrima edizione completa,
Firenze: Batelli e figli, 1829, Vol. 1, 610.

43 What was missing, however, was a clear principk explained in reasonable terms how exactly
originality should have been reached. MaNnzoNI, Sul Romanticismo. Lettera al marchese Cesare
D'Azeglio  (1823), in  Opere Varie  Milano: Rechiedei, 1881, 583, 588,
<htips/farchive.org/streanm/operevarie00manzugiia?/mode/2up>.
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Besides, it appeared clear that if a reasonabl&tion were allowed, the same
could not be said of pure inventidhsince the true and original creator could only be
the one who found something that makes the sulgget) a historical and reprocessed
one, special and uniqd2.Accordingly, people could have the same idea about
something and from that even create a similar @nadentical work, assuming that
ideas are simple and belong to nob8%sf least until they become something else and
original, thanks to the artist’s imitation, judgemand compositiofi’

The nineteenth century welcomed these principlesrigfinality and judicious
imitation so carefully praisetf, but it also hosted several instances of more s8 le
evident plundering® Tennyson, in particular, placed pronounced emphasi
borrowing, to the extent that he was deemed asgaei-clothed other artists’ worRS.

So far, the rules of literature allow the practmewhat has been defined a
genuine «indebtedness to other poélsen the contrary, the act of deliberately
avoiding taking authorship credit was indeed reldu&ed, with little difficulty, called

“ Thus, as he accentuated, writing to his friendl, tke great monuments of poetry have as theirsbasi
events given by history, or, what comes down to gdhme thing, by what has once been regarded as
history». A.MANZONI, Letter to M, Chauvet on the Unity of Time and Blat Tragedyftranslation of
Lettre & monsieur Chauvet sur l'unité de tempsedtedi dans la tragédief 1820 by FROSEN reprinted

in A. MANZONI, Opere CompeteParis, 1843, 257-260], in QEWINTER (ed.), Shakespeare in Europe,
edited by Meridian books, Cleveland and New YorkeTworld publishing company, 1963, 130-135,
<https:/archive.org/details/shakespeareineur00Tgia

“ For that, he ascribed to Shakespeare «the highiggtality». P.QUERNI (ed.),La lettera di Alessandro
Manzoni a m. ChauvgFirenze: G. P. Vieusseux, 1843, 77, 91-93.

6 As he underlined, «to invent is fact means to ftnething, namely the idea or more ideas, which
cannot be made because they already existvaizoNi, Dell'lnvenzione. Dialogoin ID, Opere Varie
Milano: Rechiedei, 1881, 387, <https://archive.stiglam/operevarieO0manzuoft#page/582/mode/2up>.
47 A. MANZONI, Dell'lnvenzionecit., 369-373, 377. In this sense, he asked harlotutor whether it
was feasible that two different artists could invémeaning create) the same thing independently or
whether the fact that one author had created sangefitecluded others from creating the same o thei
own and not necessarily with any difference attéit. answers were all affirmative.

8 See also the meticulous analysis ofMRCFARLANE, Original Copy. Plagiarism and Originality in
Nineteenth-Century Literatur®xford: Oxford University Press, 2007.

49 Charles Dickens (1812-70) was blamed for copyihg works of others, sometimesrbatim
sometimes with few modifications. Similarly, Rob&tlwer-Lytton (1831-91) also known as Owen
Meredith,was defined as «one of the most audacious platgahsat ever lived», while renewed artist
Oscar Wilde (1854-1900) was also unambiguously gadhwith the plagiarism of Milton, Keats and
others. ALINDEY, Plagiarism and Originality cit., 86-87.

% In his defence, Tennyson denied having copiedeats claiming independent creation. IANDEY,
Plagiarism and Originality cit., 87-88.

L A. C. BRADLEY, Commentary on Tennyson’s “In Memoriamilew York: The Macmillan Company,
1907, 70, <htips/archive.org/detailsicommentimpofObradrich>.
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plagiarism>? The fact that many parallels and similarities wiexend certainly attracted
great debate about whether this borrowing was ibetake reference, a reminiscence or
a coincidence, or indeed the appropriation of sareedse’s property’

Nevertheless, English playwrigBhawexposed himself to a different theory of

originality when he stated:

What the world calls originality is only an unactmsed
method of tickling [...] Meyerbeer seemed prodigiqusl
original to the Parisians when he first burst centh Today, he
is only the crow who followed Beethoven's plougharh a
crow who have followed many ploughs. No doubt Insee
prodigiously clever to those who have never hoppeshgry

and curious, across the fields of philosophy, msliand art>

By providing this explanation of originalify,he declared himself to be lucky enough
not to be deemed a plagiariStdespite many describing him as «an extremely cleve
assimilator of other men’s ideas [and] a thigfn ltaly, Pirandello also received
explicit accusations of plagiarism, allegedly beiggilty of having deliberately

misappropriated others’ works by means of insestiand adaptatior’8. However, he

2 Moving on from this, it has been noticed that stmes similarity is deliberate, as the writer exjsec
the reader to see it, but it can also be a memciEnce or an unconscious replication of sometttiag
his/her mind has recovered. Last, it may be deifeebut with the further intention not to disclake
actual source, so purposely avoiding authorshimesiedgement. AC. BRADLEY, Commentary on
Tennyson’s “In Memoriamcit., 70-71. Cf. ALINDEY, Plagiarism and Originality cit., 88.

For an explicit analysis of the concept of uncomssicopy by the early UK case law, $afea Chapter 5.

3 A. C. BRADLEY, Commentary on Tennyson’s “In Memoriantit., 73, 74, who also added that «when
there can be little doubt that he had read theggassf an earlier poet in which the phrase ocduis,
more probable that he reproduced this phrase thainhte invented it». By saying that he called into
question the element that access makes plagiadasmreas will be seen when discussing other cgpyri
infringement controversies.

* G. B. SHAW, Three Plays for PuritansChicago and New York: H. S. Stone and compan019
xxxvii, <htipsfarchive.org/streamithreeplaysfipshawpage/n7imodel2up>.

% In his Caesar and Cleopatr&ie continued saying that «originality gives a naanair of frankness,
generosity, and magnanimity by enabling him toneste the value of truth, money, or success in any
particular instance quite independently of conveanind moral generalization». G. B. SHANGtes To
Caesar And Cleopatrtan ID, Three Plays for Puritan<it., 216.

°6 G.B.SHAW, Three Plays for Puritan<it., xxv.

7 J.LuTZ, Pitchman's Melody: Shaw about Shakesp8aicknell University Press, 1974, 141, 146.

*8 One of the most recalled accusations was movefuiyi Capuana’s widow, while Capuana himself
was deemed of having replicated Zola&Cairée as it is briefly recounted in MMANOTTA, Luigi
Pirandello, Milano: B. Mondadori, 1998, 41. Cf. E. FUSARO, Forme e figure dell'alterita: studi su De
Amicis, Capuana e Camillo BojtRavenna: Pozzi, 2009, 108

Besides, Pirandello’s worBuo maritoalso attracted significant criticism, as notecdly R.DEAZLEY,
What's New About the Statute of Anne? or Six obtens in search of an acin L. BENTLY, U.
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was often unencumbered by stating that his ty@odl conscious inspiration had always
permeated his work.

In the twenties Woolf also wrote of originalitynch was actually accused of
being fanatical about f According to Bennet, originality of view was codsied one
of the good qualities of fictior?* but placing too much emphasis on cleverness,ishat
to say inventiveness, appeared to be uséfebshis view, Wool’'s mistake was to have
exceeded in creativity, becoming «obsessed byldetboriginality and cleverness$s.

Finally, the notion of originality was explicitlynked to technology with the
work of Calvino who, refuting the notion of prodigis originality, addressed the issue
of intellectual creation, providing a modern inteation of it as being continuously
challenged by technological changes and provokisgiygesting that automation and
computing could take the place of the individuaiten®™ As a true believer in the
power and potentialities of readers, he purporte@wa image of originality that really
seems to be vested «in the ability to reorder theitional elements of genre fiction to
suit his own purposes; while other novelists féeal they are creative in their writings,
Calvino knows that he is being re-creative, thatassciously offering variations of

stories that have been told befoféx.

SUTHERSANEN P. TORREMANS (eds.),Global copyright: three hundred years since thet@&of Anne,
from 1709 to cyberspaceit., 26, 27-28.

%9 C. O'RawE, Authorial Echoes: Textuality and Self-plagiarismthe Narrative of Luigi Pirandello
Oxford: Legenda, 2003, 36, 107, 127.

% This point was particularly raised by Bennet, ading to whom, although the essential elements of
good poetry include «style counts; plot counts;eimion counts; originality of outlook counts; wide
information counts; wide sympathy counts; but nariethese counts anything like so much as the
convincingness of the characters. If the characergeal, the novel will have a chance; if they aot,
oblivion will be its portion». ABENNET, Is The Novel Decayingih Things That Have Interested Me
Third Series. London: Chatto & Windus, 1926, 19ttp#wwv.gutenberg.calebooksbennett-things3idinings3-00-
hhtmb>.

61 Cf. R.FERGUSON Criminal Law and the Modernist Novel: ExperienceTaial, Cambridge University
Press, 2013, 40-43.

%2 She replied to Bennet’s allegations wondering venatctly was to be considered reality and who was
the judge of such realityr Bennet and Mrs Browrfirst published in 1923, London: The Hogart Press
1924, 3-6, 10, <htipAwwv.columbia.edu~em3e/MrigtAndMrsBrown.pdf>.

%3 A. BENNET, Is The Novel Decaying?®it., 193-194 .

6], CALVINO, Cibernetica e fantasmi (appunti sulla narrativa @mrocesso combinatoriol967, in
Una pietra sopra Torino: Einaudi, 1980, 15. Cf. TGABRIELE, Italo Calvino: Eros and Language
Madison, NJ: Fairleigh Dickinson University Pre$894, 57-58.

% W. D. EVERMAN, Who Says This?: The Authority of the Author, thecBirse, and the Reader
Carbondale: Southern lllinois University Press, 8,9919. Cf. also MFoucAuULT, The order of things:
Archeology of the human sciengcésndon: Routledge, 2001, 360 (English translatbbhes mots et les
choses Paris: Editions Gallimard, 1966), who underliftesv «it is always against a background of the
already begun that man is able to reflect on whay serve for him as origin. For man, then, origitoy
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This last designation of originality as a mechanitn the recreation and
reshaping of existing themes and subject matterstifons as a crucial juncture for the
historical recounting of literature that has thaslbieen delineated. In essence, creativity
appears to have been much more than independeitatadn, as it could also have
been perfectly conveyed in the original compositmmarrangement of previously
established subjects. What matters, in particisathat since then these practices have
almost been the result of a personal and therefgative effort of the author who
completes or arranges unprotected common sul§featsonclusion that does not really
strike at all with the contemporary handling of atreity and originality, even in the

dominion of law, as we will soon see in detail.

1.2 A plain and ordinary meaning of the creativel amiginal act

The seventeenth century has paved the way fordheept of originality in its mature

sense and its connection with the idea of virtyoand uniqueness. Accordingly, this
notion of creativity may have substituted the it creation that ancients first
construed, but this is not necessarily accurateatWshindeed true is that the affirmation
of a renovated principle of creative or originalntrdoution has allowed a stronger
relation between the work and its author to be taed, on which the subsequent
theories on plagiarism and misattribution wouldhthave been elaborated.

At the same time, the time lapse between the segatit and twentieth centuries
has welcomed a fundamental evolution in the comdisttion of creativity and
originality. Increasingly, we assisted in the rectédion and rehabilitation of the initial
claims of wise borrowing, which does not mean uaiss but rather careful imitation
that implies labour and judgmetit.

However, any discourse around originality is famirbeing easily framed, and
the most accurate conclusion, in such instanceshat we should always take into

account what arts and literature have to say arédgard. In view of such composite

no means the beginning — a sort of dawn of hisfomyn which his ulterior acquisitions would have
accumulated».

6 7.0.ALGARDI, La tutela dell’opera dell'ingegno e il plagiot.cil02-105.

" Here comes the full circle, we may say, recalling ealier literary theorisations, especially ig fire-
moden era.
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representation, it is now conceivable and worthevhib enucleate accordingly a
definition of creativity and originality in more geral and possibly a-contextual terms,
which will then lead to a better and more confidetgpiction of their legal
understanding and consequent regulation.

Reinterpretation of previously established themas &ppeared indeed crucial
from time to time, as it is the personal contribatof the borrower to the development
of knowledge and increase of learning, which maybesued by adding something of
his/her own to the existing subject. Such perseatbn is believed to serve the
common interest in the development of the arts,ciwis why the expectation of
borrowing serves the ultimate purpose of improving arts and hopefully surpassing
their predecessors, not simply taking the workshef latter with no advance of any
kind.%®

However, if these argumentations appear to bedatd in general terms, it
seems less immediate to argue that, on the one Hamaotion of originality we may
have today is the same notion that the ancient$*hadd on the other hand, that the
artistic meaning of creativity and originality arssthe same as the legal one. Whether
“true originality”, according to the classical pdigm, is discernible from cautious
imitation followed by personal interpretation and iatent to compare and beat the
model’® nowadays it is not immediate to support the sarfezénce’*

Furthermore, the precise usage of both terms @itiery and originality within
the legal context is even more complicated. Fitls¢, two concepts share a similar
etymology, suggesting the initial or primitive ctiea, but furthermore they have the

same aptitude to define the subsistence of copymgid, consequently, delimit the

® This is exactly the reason why the adaptation e® works by Romans was regarded as having in
itself some degree of novelty, that is to say intemporary words, originality. HD. WHITE, Plagiarism

and imitation during the English Renaissancet., 11-13, who explained how both the first
creator/inventor and the one who later adapteddheer’'s work «deserved the “inventor’'s” crown of
bays», at 13.

% Back then, in fact, the practice of choosing thkject - preferring those which had already beeadus
and thus proved their suitability, carefully selegtthe most valuable and fruitful aspects, intetipg
them according to one’s own personality, and hdpefunproving itself with the resulting outcome a&
unquestionably believed to amount to originality; the contrary, servile imitation was mostly rebdike
Cf. H. O. WHITE, Plagiarism and imitation during the English Renaisse cit., 7-8.

9 H.0.WHITE, Plagiarism and imitation during the English Resance, cit., 30.

™ The notions of creativity and originality have @t greatly evolved, as has been discussed in the
previous dedicated analysis of the literature ftbenseventeenth century onwards.
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boundaries of infringemerit. Second, the concept of neither creativity nor inglity
equates to that of novelty, and they should theeehot be seen as completely different
concepts, it being more appropriate to considemtiariables of the same attempt to
delimit the spectrum of copyright protection in aatance with the idea—expression
dichotomy’®

In addition, whether it is acknowledged that theamng of creativity and
originality in the non-legal and legal contextsfelf the lack of a clear and statutory
definition of the two concepts, with the limitedoeptions that will be discussed further,
certainly complicate the issue, requiring esserdia careful consideration of their
judicial interpretation given by the courts. Befodeing that, however, it seems
advisable to recall what makes a work creative amginal in the broader context of
everyday language.

Looking at the etymology of creativity and origiitalthat we may find in
dictionaries and thesauri, creating indicates ttteohmaking or producing, particularly
something new, while creativity is what resultsnfrxproducing or using original or
unusual ideas%' and whereas origin means «the beginning or calusenoething», the
meaning of original varies. It may refer to «sonmagl{that] existed from the beginning
of a process or which is the first or earliest farhsomething [;] is first one made and is
not a copy [or is] not the same as anything or aayelse and therefore special and
interesting»"

At the same time, creativity means «the use of in&gn or original ideas to
create something®, while originality defines «the ability to think dependently and
creatively [or]the quality of being novel or unusudi».Conversely, novelty appears to
have a more qualifying denotation, what is «new ardinal being novel; not like

anything seen before» and therefore having the likguaf being new or unusual¥.

"2 However, although a peculiar process of some agevee is foreseen, it would not be correct to argu
that they should be considered synonymous, espediane considers their diverse application ir th
different legal contexts of Italy and the Unitechifdom.

"3 Cf. infra, Chapter 4, particularly in consideration of thewoidable influence that EU law has brought
to the matter.

" Cambridge International Dictionary of EnglisP. PROCTER (ed.) Cambridge, UK: Cambridge
University Press, 1995, def. creation, creativd,. 32

> Cambridge International Dictionary of English,. citef. origin, original, 996.

% Oxford Dictionary of English(third edition) A.STEVENSON (ed.), Oxford, UK: Oxford University
Press, 2010, def. creativity.

" Oxford Dictionary of English, cit., def. originafi

8 Cambridge International Dictionary of English, citef. novel, novelty, 965.
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Nonetheless, it may be that in such a contextuair@mment, the terms creative,
original and novel are often considered synonymduéet, if this has to some extent
been allowed within the literary field, it is inat& explicitly disliked in the legal
context.

Given all these premises, also recalling the previanalysis of literature has
shown, it can be inferred that the legal understandf creativity and originality has
not been too different from that expressed by st fitictionary reading, with some
exceptions in a more extended or limited latitéftle.

Giving an exact and uniform meaning to the conaéptreativity, however, is
still far from being an easy task for the interpretUndeniably, the utmost challenge is
to describe a phenomenon that, like its counteggagiarism, is everything but simple
and stable. Cultural and social standards contiyghlnge, as it does technology, and
all push for a continuous reshaping of what cresind original acts me&h.

In consideration of such an influence, there isremeasing demand for a new
assessment of creativity in line with technologieablution; otherwise, there seems to
be a plausible risk of depreciating the importaie ithat creative contribution has in
foreseeing the protection of intellectual worksjghdenying entirely the evolution of
arts in this regard. In simple terms, creativitycamts to the creative effort that shapes
intellectual works. What is not clear, in legalntes; is the precise significance and scope

of creativity and originality. This is thereforefeered to as the legal interpreter whose

" See, for instanc&xford Paperback Thesauru@ourth edition) MWAITE (ed.), Oxford, UK: Oxford
University Press, 2012, def. creative, creativityyel, novelty; original, originality, 170, 561, &7

8 These different attitudes will be further exploiedhe following sections...

81 Scholarly works concerning the impact of technglog creativity in the legal environment abound.
See, among others, NFABIANI, Creativita e diritto d'autore(Relazione alle Giornate di Studio della
Proprieta Intellettuale promosse dalla Facolta idri@rudenza dell'Universita di Perugia, MontoR&,
14-16 May 1998) [1998Dir. autore 600; M. J. MaDISON, Where Does Creativity Come from? And Other
Stories of Copyrighin Case W. Res. L. ReV¥ol. 53, No. 747, 2003, <http://ssrn.com/abstra&{#943>;

D. L. BURK, | giochi elettronici: alcune problematiche giucide ed etiche con riferimento alla
«proprieta» delle informazioni e dei contenuti gatiedagli utenti, in G.ZICCARDI (ed.), Nuove
tecnologie e diritti di liberta nelle teorie nord@mcane: open access, creative commons, softwaeedi
DRM, terrorismo, contenuti generati dagli utentgpyright Modena: Mucchi, 2007, 110-143; BV.
GALENSON, Understanding Creativity NBER Working Paper No. w16024 (May 2010),
<htip/ssm.comiabstract=1613070>;@\TTI, Studi in tema di diritto d'autoreMilano: Giuffre, 2008, 196 et
seq; ESUBOTNIK, Originality Proxies: Toward a Theory of Copyrightc Creativity in Bro LR Vol. 76,
No. 4, 2011, <htip/lssm.com/abstract=1999456>FM.CE, La modernizzazione del diritto d'autoréorino:
Giappichelli, 2012, 9-26; G~. FRosIg Rediscovering Cumulative Creativity from the Oralrfaulaic
Tradition to Digital Remix: Can | Get a Witness?J. Marshall. Rev. Intell. Prop. LVol. 13, 2014,
<htipJ//ssm.comiabstract=2199210>.
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aim is to delineate the meaning and latitude ogioality through the cooperative
support of doctrine and judiciary.

2 «Thou shall be original» may say the law: the gosite assessment of creativity

Focusing on the requirements prescribed by thettaafford copyright protection to
intellectual works, as has already been anticipatesther the Italian nor the UK
copyright laws provide a firm definition of creatior originality. A similar deficiency
is found in the international law on the matter.

According to Article 2, Section 1 of the Berne Cention® creations that fall
under the broad category of literary and artistozks, that is to say any production of a
literary, scientific and artistic nature, enjoy goght protectiort° regardless of their
specific expression and fixation, which is indeednitted to the discretion of each
country. Similarly, with the Convention setting gmhinimum standards of protection,
participating countries may indeed grant a grestiéeld®* a possibility that could also
affect the actual meaning and scope of originatittheir legal systems.

The same article does not mention the word creabiveoriginal, with the
exception of Section 3, where it defines transfetjadaptations and other alterations of
existing works as «original», as the works on whibby are based. Furthermore,
Section 5 specifies that certain selections anghgements of a collection of works are
«intellectual creations» and for this reason thegllsbe protecte® Finally, the word
original appears also in Article 14bis, Section 1 the Convention, where

cinematographic works are literally assimilatedtiginal works.

82 Berne Convention for the Protection of Literary afdistic Works of September 9, 1886, completed
in Paris on May 4, 1896, revised in Berlin on Nobem13, 1908, completed in Berne on March 20,
1914, revised in Rome on June 2, 1928, in Brussel3une 26, 1948, in Stockholm on July 14, 1967, in
Paris on July 24, 1971, and amended on September , 28979,
<htipAimwvwipointireatieslentextjsp?fie_i@3B98H#P85 10661>.

8 The same provision describes a number of exemplarks that are likely to fall under the umbrelfa o
protection but, as will be explained with referenoehe Italian and UK provisions, such a listashie
considered only representative and thus not exivaustith the eventual limitations provided by each
country.

8 Article 19 of the Berne Convention, which comptetke principle of allowing each participating etat
to define, within certain evident boundaries, thwim rules regarding the matter, explicitly states.

8 At the same time, Section 8 of the Berne Conventiarifies that protection of news or mere faets i
excluded.
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Considered the international framework above sutiginllustrated, we may
now focus on the two systems object of the instasearch, Italy and the United
Kingdom, which have both signed the Berne Converifio

According to Article 1 of the Italian copyright lawereinafter referred as LA
1941, «works of the mind having a creative charaatel belonging to literature, music,
figurative arts, architecture, theater or cinemedpfy, whatever their mode or form of
expression, shall be protected in accordance ithltaw»2’ Article 2 completes this
statement by indicating a provisional list of worttsat®® as far as they satisfy the
requirement of Article 1 and therefore are the ltesiua creative process, they shall be
protected.

At the same time, there are few scattered mentinthe word “original™®®
which may lead to the conclusion that it must bedme extent considered synonymous
with creativity or, more appropriately, to be urgteod in a more neutral way as non-
derivative®

What seems to be clear is that the law foreseesesgential requirements of
copyright protection. First, the work must beloongany of the artistic (here used in its
broadest sense) contexts. Second, it is expecteebver, to have a creative character,
either as an original or derivative work and re¢gssl of the distinct forms in which its

creative expression is explicated. However, asieas delineated, the exact and textual

% The United Kingdom, which signed the Berne Conicenbn September 9, 1886, and ratified it on
September 5, 1887, entering into force on Decenthef997, exactly opted for enacting such a
requirement. On the contrary, Italy, which signed aatified the Convention at the same times, ditl n
impose any condition of fixation, providing that fiormality should have prevented creators from
enjoying and exercising their rights.

87 Law No. 633 of April 22, 1941, for the Protectioh@opyright and Neighbouring Righ(snofficial
translation), <htip:/portal.unesco.org/culturiiéesB0289/11419173013it copyright 2003 _en.mtffiyright 2003 en.pdf>.

8 It is worth noticing that the list is only exemplaand thus is likely to embrace any other worlat the
law may protect, precisely in consideration of floeial, cultural and technological variations thehg

to light new works that were omitted at the outSémilarly to the Berne provisions, Italian statytéaw

in particularly specifies that copyright protectedrks belong to several disciplines and may berrede

to the list thereby provided, which, however, i twobe considered exhaustive.

8 For instance, Section 2 of Article 2 LA 1941 reféo «musical variations that themselves constitute
original works»; while Article 3 clarifies that dettive works «shall be protected as original works
independently of and without prejudice to any caght subsisting in the constituent works or parts
thereof».

% The latter explanation seems to be supported dgplcification, in Article 2, Section 2, LA 194hat
protection is afforded to «computer programs, iratekier form they are expressed, provided that éhey
original and result from the author’'s own intellgat creation». Furthermore, according to Article 4,
works of a creative character derived from anydioal] work [although] do not constitute an origina
work, shall also be protected». Article 12 LA 1941 fact, makes a clear distinction between «oggin
and «derivative» works.
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reference to a creative character does not findfamlyer statutory explanation in terms
of the meaning that such a formula implies.

Similar countenance is found in Article 2575 of ttedian Civil Code, which
provides that «copyright law protects any creaiiviellectual work in the scientific
field, literature, music, figurative arts, archit@®, theatre and cinema, in whatever
form or expression». Right after, Article 2576 bétsame Code, however, defines the
«creation of the work» in terms of a peculiar esgren of the intellectual work, also
outlining that such a creation becomes the «origiegal title» to the intellectual
property®*

Nevertheless, despite a few more elements haviag beught together from a
coupled reading of the above-mentioned provisitmese is still insufficient latitude to
define it in a clear and satisfying manner. Consetly, scholars and magistrates have
come forward completing the picture with certaipgementary elements that help to
better describe the significance and scope of igtgaand place a few more boundaries
on copyright protection.

The consistent appraisal of statutory provisiondigial decisions and academic
theories seeks to suggest an enhanced definitidmeofreative character that the work
must have in order to be protected. Accordinglyther concept appears to be decisive
to such an extent, which has been temporarily spaatthough it finds explicit
reference in the previously described articlesheflaw. This is the outward appearance
of the work (form or mode of expression), whichasay the manifest objectification of
the idea-expression dichotomy, since — through danly the external expression or
manifestation of the idea receives protecfion.

Indeed, the notion of creativity has to be refertedthe work in its actual
expression, thus providing an initial edge of pcttn, but it would be improper to

conclude that it may simply denote the aptnest®fitork to be the result of a mere act

°1 The Italian Civil Codgapproved by Royal Decree No. 262 of March 16,2) 9 ranslation is mine].
Noticeably, while the term original is here meastimitial and not derivative, thus originating frata
creator, the inference of a creative intellectualrkvcertainly has an additional and more qualifying
meaning.

%2 This principle finds explicit confirmation in jucial decisions, with very limited exceptions. Sk,
instance, ACIAURI, Un caso limite del diritto d'autore: sulla tuteldité giuridica dell'idea(Nota a Pret.
Roma 1 April 1993), inl Nuovo diritto, 1993, 508, noticing how protection was affordedhie idea itself
when it distinctively individuated the personaliy the author in a given social context], still ary
crucial aspect of Italian copyright law.
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of creation. In fact, there seems to be somethisg lgehind its formula, which denotes
the quality that an intellectual work must haverder to be protected.

At the same time, although it is clear that crastimnust be established to deem
the work protectable, it is still extremely contessial to define what would be the
standard of the claimed creative charattdihis makes the work of the interpreter quite
challenging, especially when approaching the mditten the many distinct angles of
all possibly involved subject mattets.

In brief, recounting the main theories that haverbpurported in this context,

the work must be equipped with distinctivenasslividualita rappresentativa which
to some extent makes it unique and capable of h#istinguished from other works.
In addition, while the concepts of creativity fiedpress mention in the law, as well as
large consensus in judicial pronouncements andlathavorks, the same cannot be
said with reference to the other notion of novelthich appears, at least with regard to
copyright® to be much more contentiots.

Nonetheless, despite this seemingly flawless agprogcholars and magistrates
have long debated the precise range to give t@xhet concept of creativity. Initially,
sharing the worries that it could have been inttgat in terms of an absolute novelty,
creativitd was intended to denote the originating provenasfcéhe work from the
author's mind®® Afterwards, the role of the creator and the bdrat tonnected him/her

% Furthermore, as will be explored with referencethe distinct types of copyright protected works,
taking into account all the perplexities expressgdoth magistrates and academics, all seem mitmstly
agree on the point that the quantum or quality refitivity and originality may be minimal. See, for
instance with reference to commentaries, FMBIANI, Sul 'minimum’' di creativita richiesto per la
protezione di testi comment#§ti994] Dir. autore 599.

%4 Such considerations offer the perfect foundatirttie quest of an interdisciplinary analysis, dshe
further uttered in the next chapter.

% Furthermore, as has just been mentioned, its aypéxteriority €steriorizzazione confirms the
principle of protecting not the idea itself, butyiis expression. To such an extent, it also becantical

at some point to distinguish the outward form o thork forma esterngfrom its internal oneférma
interng), in order to determine which one deserves primtectThis may be better comprehended
considering the judicial pronouncements on the enaBednfra, Chapter 5.

% On the contrary, it finds express mention in the bf patent.

" As has been articulated in the previous chapker,wiord novel was sometimes used synonymously
with creative and original, especially to sustdie theory of endorsing imitative compositions tadtl
something new to the existing arts. However, theatgst problem with novelty is that it is not clear
whether it has to be ascertained in a subjectiveneia thus leaving more discretion to the integmetr
instead whether it should be seen as an objectaedard, with the likely consequence of being
unfortunately confused with the standard requimrdhtents.

% This appears much clearer in the preparatory wimkthe current legislation. See, on this exadhpo
Z. O. ALGARDI, La tutela dell’'opera dell'ingegno e il plagieit., 101, who also recalled how previous
Italian copyright statutes ante LA 1941 did notremgention the concept of creativity.
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to the work became increasingly emphasised, wighnoalivity for a higher degree of
creativity when such a bond was stronger.

However, with regard to the Italian legal systetirepresents the one and only
criterion to determine in the first place whethee tvork in question shall be protected
or not by the law. No other formality, such as thquirements of fixation, deposit or
registration, is required to such an extent, owyrts of evidence and procedure being
relevant'® On the contrary, the UK law, although it does @atail registration or other
formal claims of copyright, indeed requires fixatidhat is to say the recording of the
work in a permanent and material form, or its mestétion in print, writing or any
other form of expressiof?*

Predictably, the prerequisite of fixation is noe tbnly difference between the
two countries. To begin with, the threshold for woght protection in the United
Kingdom, in fact, to the letter involves the «onglity» of the intellectual works that
are meant to be protected. Yet, similarly to wheg heen inferred with regard to Italian
law, UK statutory law lacks, with the exceptionsatthwill be illustrated, a clear
definition of originality.

Within Chapter | of the UKCopyright, Designs and Patents Act 1988
(hereinafter CDPA 1988), which concerns the subsc#, ownership and duration of
copyright, Section 1 articulates that copyright 8sts in «original literary, dramatic,
musical or artistic works»; «sound recordings, §ilor broadcasts»; and «typographical
arrangement of published editions», which for tleiason are called copyright works.
However, it also specifies that subsistence beestiltp fulfilment of the requirements
set by the same A&t?

Copyright works are further described by SecticCBPA 1988, which initially

provides very concise definitions of literary, di@im and musical works; mostly

997.0.ALGARDI, La tutela dell'opera dell'ingegno e il plagigit., 32, who explicates this assumption by
comparing copyright with patent, explaining howntrary to what happens with inventions (whose value
is easily distinguishable from its own inventor)ithwregard to creations it is in her view accurtiie
conclude that an actual separation of the create#t fiom its creator is harder to make.

190 Few exceptions apply, for instance, according ticke 2, Section 3, Law No. 633/1941, with regard
to «choreographic works and works of dumb showfahe of which is fixed in writing or otherwise».

191 Seeinfra, Chapter 4.

192 1ncluding the qualification for copyright protemti provided by Chapter IX.
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alluding to few examples of what may be includedsirch definitions®® However, it
also indulges in more detafl%, especially with regard to artistic work®, sound
recordings, film and broadcasf§.Section 3, in fact, additionally postulates cogiti
subsistence to the recording of such works «iningrior otherwise», which entails the
requirement of fixation, so providing a supplemepntastraint to the given protection.

In this multifaceted picture, the word original explicitly mentioned at the
commencement of the Act to qualify works wishingéoeive copyright protection, or
it appears sporadically, even denoting derivatieeks, but it is not further explained in
its actual meaning and scope. The only importaneptton concerns the database that
is to be considered «original if, and only if, lason of the selection or arrangement of
the contents of the database the database coestitbe author's own intellectual
creation»?’

Departing from this statutory framework, the cortogfporiginality, similarly to
what has been alluded with regard to Italian laas been filled out with meticulous
and various connotations, both by the judiciary acddemia. However, there were
indeed statutory indications of originality befatee CDPA 1988% Even earlier case
law, however, deliberately alluded to the concefthough essentially with the meaning

193 The literary work is defined as «any work, otheart a dramatic or musical work, which is written,
spoken or sung, and accordingly includes a tableoonpilation, a computer program, a database». A
dramatic work as including «a work of dance or minand a musical work as «a work consisting of
music, exclusive of any words or action intendetiésung, spoken or performed with the music».

194 Section 3A CDPA 1988, in particular, defines das#has «a collection of independent works, data or
other materials which are arranged in a systenoatinethodical way, and are individually accessle
electronic or other means».

195 section 4 CDPA 1988, instead, refers to artistirknas «a graphic work, photograph, sculpture or
collage, irrespective of artistic quality, a workaschitecture being a building or a model for adding,

or a work of artistic craftsmanship», further sfnig each of the elements there listed.

1% See Sections 5A, 5B and 6 CDPA 1988.

197 Section 3A (2) CDPA 1988. The instant formulationludes another relevant element, namely the
explicit prescription that such a peculiar workhe result of its author’s intellectual creatiorhigh is a
manifest derivation of EU law and has been theexilgf a larger debate that has also enteredalkdf
judicial decisions. The analysis of the issue isrd¢fore postponed to the next paragraph, when the
treatment of the creativity and originality threkhby the Italian and the UK courts will be illusted.

198 | primis, The Copyright Act 1911, of December 16, 1911.4%1 to amend and consolidate the law
relating to copyright, but also The Fine Art Cogyri Act 1862, 25 & 26 Vict, c. 68, although thetdat
only with specific reference to drawings, photodrmmnd paintings. Cf. LBENTLY, B. SHERMAN,
Intellectual Property LawOxford, UK: Oxford University Press, 2014, 93.
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of labour, skill or (and) judgementr slight variations of the same formdfd,as we
shall see in the next paragraphs.

In the same way early scholarly works on the sib@so did so, seeing no
difficulty in referring literally to original and riginality in the above-mentioned sense.
In particular, some spoke of originality as «aneesial attribute of copyright [with the]
most comprehensive meaning», being careful enougtiging that the «work need not
to be wholly original» given that the law did nabfect the sole creatdt®

At the same time, even before the enactment ofSth&ute on copyright, there
was little doubt that originality did not in anyssamean novelt}** The banning of
novelty emerged in further rulings as well, witke ttonsequence that originality had to
be interpreted in terms of originating from the heutand thus without any kind of
inventive meaning?

As a result, there were all the premises to assésw standard of originalit}’>
yet providing that what ought to be protected wessdxpression of the idea originating

from someone who was then entitled to receive ptioile against someone else’s

199 As noticed in LBENTLY, B. SHERMAN, Intellectual Property Lawcit., 97, other words have been
occasionally used, such as capital, effort, expegeindustry, ingenuity, investment, knowledgstda
time, and work.

Among relevant decisions on the matter, demwvis v Fullarton regarding the protection of a
topographical dictionary, which was appraised hpkilog at the mode of composition, concluding for an
extensive piracy that occurred when the other waak partially taken and alterdcewis v Fullarton 16
July 1839, Rolls Court [1839] 2 Beav 6, [1839] 4R E080 (the judgment was also reporte€ourts of
Great Britain (ed.), Reports of cases argued anttmeined in the several courts of law and equity in
England, during the year 183%ew York: Halsted and Voorhies, 1840, 127-128e SlsoWalter v
Lane which granted protection to the notes of pubpeeches transcribed by shorthand writers on the
basis that someone’s labour skill and capital ltabe protected against the misappropriation ofrathe
For this exact reason such case is also crucighfoissue of fixationwWalter and another (on behalf of
themselves and all other the proprietors of theimmss of publishing and carrying on the times
newspaper) appellants; and Lane Respond@rtiovember 1899, House of Lords, [1900] AC 530 (c
Walter and another v Laneés August 1900, Court of Appeal, [1899] 2 CH 74Bpth cases will be
further discussued in Chapter 5.

110 E S.DRONE, A Treatise on the Law of Property in Intellectuabuctions in Great Britain and the
United States. Embracing Copyright in Works of datere and Art, and Playright in Dramatic and
Musical Compositions 1842 (Boston: Little, Brown and company, 1879)981 199-200,
<https:/archive.org/details/cu31924019216898>.

1 On this particular point, see ALEXANDER, Copyright Law and the Public Interest in the Nireeté
Century Oxford: Hart Publishing, 2010, 271.

112 University of London Press Ltd v University Tutbfaess Ltd 26 July 1916, Chancery, [1916] 2 Ch
601, [1916] 32 TLR 698, also famous for having s@dthe words of Peterson J.): «there remains the
rough practical test that what is worth copyinglisna facie worth protecting», at 610. Efollinrake v
Truswell,8 August 1894, Court of Appeal, [1894] 3 Ch 42(894] 10 TLR 663. (befordilollinrake v
Truswel| 18 Mar 1893, Chancery, [1893] 2 Ch 377).

113 With the exception of some rulings that appeamchave endorsed a standard much closer to
inventiveness. CDicks v Brooks4 May 1880, Court of Appeal, [1880] 15 ChD 22880] 13 ChD 652,
denying the copyright on a book’s title.
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taking* The following case law resulted in strengthenife tidea—expression
dichotomy™*® requiring substantial input and forswearing origjity when the amount
of labour was deemed trivi&®

However, the threshold has not always been easlefine, either because it
appears more difficult to discern the originality ®ome particular works, also in
consideration of an ever-changing cultural, so@at technological landscape, or
simply because its meaning remains ambigdbUSuch difficulty in interpreting the
applicable standard is made even harder by thetreaw — in great part influenced by

EU law on the matter — of foreseeing originalitgeyn theauthor’s own creatiort*®

2.1  Categorising creativity and originality intastinct intellectual works

The topic becomes even more intricate when singtegories of works are

considered?® In these instances, in fact, the inference of tonga and originality

114 According to theMacMillan case, for instance, in order to be protected thekwas to show some
quality or character that sufficiently differengatit from the mere and raw material on which bésed.
MacMillan and Co Ltd v K. & J. Coopell January 1923, Privy Council, [1924] 40 TLR 1B823] 93

LJ PC 113.

15 The Football Leaguecase of 1959, for instance, although it clarifidt the amount of labour, skill
and judgement had to the established case by eds®,made it extremely clear that no copyright
protection could be given to mere information omigns. Football League Limited v Littlewoods Pools
13 May 1959, Chancery, [1959] 1 Ch 637, [1959] PER 546, [1959] 3 WLR 42.

Cf. Ladbroke (Football) Ltd v William Hill (Football) td, 21 January 1964, House of Lords, [1964] 1
WLR 273, [1964] 1 All ER 465British Northrop Ltd v Texteam Blackburn | .ttB74, Chancery, [1974]
RPC 57, [1973] FSR 241.

118 This was true in the case, for instance, of aafatiake-up that was not considered an artistic work
be protected by copyrightlerchandising Corp. of America Inc. and others arpbond Ltd and others
1983, Court of Appeal, [1983] FSR 32.

Cf. P.GROVES Sourcebook on intellectual property lalkondon: Cavendish Publications: 1997, 345. Cf.
L. BENTLY, B. SHERMAN, Intellectual Property Lawcit., 97.

17 This has been explicitly exposed byFBcKeTSON, The Concept of Originality in Anglo-Australian
Copyright Law in J. Copyright Soc'y U.S.AVol. 39, 1991-1992, 265.

118 Cf. L. BENTLY, B. SHERMAN, Intellectual Property Lawcit., 93. On this aspect, particularly on the
more recent assessment of the originality standeedshall get into more detail in the following pag

119 For a more accurate analysis on this point, séaLd, Copyright and its Categories of Original
Works in O.J.L.S, Vol. 30, No. 2, 2010, 229, <htp/lssm.comatistt160176>. See also @. ALGARDI, La
tutela dell'opera dell'ingegno e il plagjcit., 463 et seq., who also emphasises how theinament of
creativity varies according to the genre to whibk tvorks belong, thus showing a greater or thinner
degree of intensity.
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varies significantly and the first category thaimas to mind is certainly the literary

k,*2%in its written or oral form?*

wor

In this particular field, the main applicable piiple has been to look at the heart
and most distinguishing element of the work, ineotivords its substantial or otherwise
most important part, although not with easy and nunaus results. Similar
considerations concern the protection of charaCfeasd the practice of re-elaborating
others’ works:?®

Such a principle, however, needs some specificatitnregard to certain works
of literature that, although belonging to the breragenre of writing, have some peculiar
features that require further attention. The pieacof works of journalism, for
instance, has gone along with the denial of prisieddb the mere news? Express legal
shield, on the contrary, may be given to the irdinal journalist’s piece or the original
composition of more pieces, even when creativiigear from the particular way of
organising the piece$’

In the musical field, creativity has mostly emerdesim one particular element

of the composition, namely the melody, which appearbe the kernel of the music,

120 3 PILA, JUSTINE, A. F. CHRISTIE, The Literary Work within Copyright Law: An Analysikits Present
and Future Statuysin I. Prop. J, Vol. 13, 1999, 133, <htp//ssm.com/abstrac8886, who also offers an
interesting study of the literary work accordingnglo-Australian copyright law.

121 Despite this broad category also attracts soft@arkdatabases, it seems more appropriate to dedica
a separate analysis to them.

122 The emphasis Bennet put on characters appearghirback to life, particularly in the arguments of
those who notice how their increasing centralityyreastain an independent protection regardlesheof t
work to which they belong, although the requiremefitfixation would seem to impede such a
conclusion. Z.SAID, Fixing Copyright in Characters: Literary Perspea® on a Legal Problemn
Cardozo L. Rey.Vol. 35, 2013, <htplssm.comabstract=224658Bimilarly, the life of a character assumes
relevancy, for instance, within biographical worksit when no creativity at all is established,gems
more plausible to predict aui generisprotection like a database. MABIANI, Biografie E Opera
Biografica. Quale Protezionei@d Dir. aut., 2008, 21.

128 For example, a relatively large debate has atitathe idea that fans could write secondary works
basing the theme on some peculiar elements ofrthmal literary works. MRICHARDSON, D. TAN, The

Art of Retelling: Harry Potter and Copyright in aah-Literature Era [2009] MALR 14, No. 1,
<htipJ//ssm.comiabstract=1365657>.

124 Cf. R.BRAUNEIS, The Transformation of Originality in the Progressiéra Debate over Copyright in
News GWU Legal Studies Research Paper No. 463/201p;/ssm.com/abstract=1365366>.

125 See ESANTORO, Attivita giornalistica e creativita: dati e spurgireliminari, in Dir. aut., 1974, 1, who

so refers tareativita organizzativa

Besides, considering the current development ofnjlism and the rise of those who are often called
amateursthat also engage with blogging, the traditionahgrm of the journalist may require redefinition.
On this, see LE. RIBSTEIN, From Bricks to Pajamas: The Law and Economics oét&or Journalismin
Wm. & Mary L. Rey.Vol. 48, 2006, 185, <htip:/ssm.com/abstracBgDe.
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while also allegedly the most remembered elemerthefso-called “lay listenef?®
although the emphasis may also regard other elefénas it will better emerge
analysing the case law on the matf&in addition, when the contribution of more than
one artist is to be evaluated to establish joirthaship, it has been determined that
such a contribution shall also be origin&.

Regarding dramatic works, including plays and dantee creative effort has
also been foreseen in the organisation of the stlajed its externalisation, although
making clear that it had to be ascertained onlyviutl consideration, especially when
establishing that protection may be made moredtiitfibecause of the particular nature
of the work*® In any case, it is never with regard to the meeaior inspiring theme:

Moreover, in the context of films, the creativity ariginality test, especially in
its typical derivation of measuring substantialitgs been complicated by the fact that
more than one medium is involved, often entailing@ss-sectional analysi& This is
certainly valid in the case of adapting novels ifitms. A similar complexity lies

126 3. LuND, Fixing Music Copyright(March 12, 2013), <htip//ssm.comabstract=228488vho analyses the
Lay Listener test and the substantiality critedaestablish copyright infringement, suggesting tihat
would be more appropriate to devise a test formiueusicians who are more capable of discerning the
features of musical composition.

271n the musical context, the search for creatitiég also regarded the critical editions. See, forief
reflection on that, OFITTIPALDI, Edizioni critiche di opere musicali e creativita lleedisciplina del
diritto d'autore(Nota a Cass. 17 January 2001 n. 559¢arr. giur., 2001, 640.

128 Seeinfra, Chapter 5.

129 However, this conclusion indeed appears to cdnffith the nature of musical works, especially when
arrangement, not just composition, is considereMtDONAGH, Rearranging the Roles of the Performer
and the Composer in the Music Industry. The PadéStignificance of Fisher v Brooken I.P.Q., Vol.

1, 2012, 64, <http://ssrn.com/abstract=2034899>) also expresses the risk of confusing the role of
performers and composers. On the issue of arrangeamsl the difficulty of distinguishing it from a
creative variation, see, for instance, MaDAU, Elaborazione Creativa Di Una Monodia Tradizionale
Sarda: Variazione Musicale Costituente Di Per Sé&@pOriginale O Arrangiamento Musicalg¢®ota a
Trib. Cagliari 15 January 2008, n. 119)Riv. giur. sarda2010, 562.

130 This is particularly true in the case of scenobiamvorks. See on this MEABIANI, Sulla protezione
Dell'opera di scenografi§Nota a pret. Roma 9 luglio 1977), [19iurisprudenza di meritG96.

131 See MRIMMER, Heretic: Copyright Law and Dramatic Workism QUTLJJ Vol. 2, No. 1, 2002, 131,
<htipJ//ssm.com/abstract=600862>, who consideesrtile of the various contributors other than wsitein
determining the original dimension of the work. Roibroader analysis of the protection of works of
theatre, see WIAFFEI ALBERTI, Opera Teatralgf2009] Contratto e impresda037. In addition, some
have recently expressed concern over the proteofi@xperimental forms of music and dance beyond,
concluding that it may rather be collocated befane beyond copyright. GVAELDE, P. SCHLESINGER
Music and dance: beyond copyright tef@®11]SCRIPT-ed, No. 3, 257, <htip//scripted.org/?p=83>.

132 See C. J. HutcHisoN, Adapting Novel into Film & Copyright (July 25, 2012),
<htip/ssm.com/abstract=2117556>, which warnsiresgaoversimplifications and asks for a more acmura
consideration of each medium’s features, and is &kxy interesting for the interdisciplinary study
pursued therein. Likewise, in the case of adaptingovel for the theatre. Cf. AALESII, La tutela
giuridica della riduzione teatrale di un'opera nativa (Nota a Cass. sez. | civ. 10 March 1994,345)

in Giust. civ, 1995, 1075.
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behind broadcast, whose developments have beely mjluenced by technology and
digital transformations, which have clearly changesllandscape of copyright’

Concerning artistic works, including figurative sit* which have encompassed
great transformations, especially during the twethticentury’>® the recognition of
some protection to the assembling and preliminéagmpng of the work has gone along
with the traditional shield of protecting singleepes of art, at the same time suggesting
a reconsideration of the copyright approath.

With regard to photography’ either as having an artistic hint or not, the focu
of the interpreter has been directed towards tlwecek that the photographer makes
and, to some extent, to his/her individual and qeas touch:*® This indeed may be
concluded by a specific and distinct approach s dhbject that the photographer has

chosen or in the exact moment in which he/she Hgtpartrays it*>°

133 On the re-elaboration of mere ideas in works ofbcasting, see the early analysis ofBMRNETT,

La protection des idees en materie d'emissionsad@ret de television - La protezione delle idee in
materia di emissioni radiotelevisiven Dir. radiodiff., 1988, 412. See also JaIN, Broadcaster's Right
Under Copyright Lawin J. Intellect. Property Rightd/ol. VII, No. 3, 2008, who provides an interesting
view on the comparative approach to the proteatiooroadcast within a few legal systems, for exampl
the UK.

134 Like journalism, art too has been challenged hgy tilansformation of those who were at first only
users into authors. See, for instanceN&, When Users are Authors: Authorship in the Age afitBi
Media in Vand. J. Ent. & Tech. L.Vol. 12, No. 4, 2010, 853, <htpJ/ssm.comatistt545005>. Cf. C.
RIDOLFI, Creativita e plagio nelle opere d'arte figuratiyota a Pret. Pesaro 4 November 1993pRiin
autore 1996, 111.

135 See DW. GALENSON, Conceptual Revolutions in Twentieth-Century, ABER Working Paper No.
15073/2009, <htpssm.comabstract=1418931erdsting forethoughts emerge from the analysis luditvis
called “appropriation art”. See, for instance, EDICATO, Opere dell'arte appropriativa e diritti
d'autore (Nota a ord. Trib. Milano sez. spec. P.l. 13 logh011), inGiur. comm, 2013, 118; JB.
ASTRACHAN, The Case of the Appropriation ArtistThe Daily Record September 2008,
<htipJ/ssm.comiabstract=1621882>.

136 See ABARRON, Copyright Law and the Claims of Af2002]1. P. Q. 4, <htp:/ssm.com/abstract=346361>,
who explained the troubled relationship between l#ve and the arts. Yet, boundaries that are more
definite have been suggested to confine the piotedf advertising, in which it becomes essential t
discern the value of the work from its material laggiion. R.DE MEO, Pubblicita, creativita e tutela del
diritto d'autorein Dir. inf., 2000, 460.

137 C. H. FARLEY, The Lingering Effects of Copyright's Response ® lttvention of Photographyn
Univ. Pittsburg L.R.65, 2004, <http//lssm.comabstract=923411>, exkpulores the reflections of technological
change in the legal treatment of photography, fimcuparticularly on the threshold of originality dme
subject.

138 For a comprehensive analysis on the standardsotégiing photographic works, seeGRUGNOLA, ||
requisito della creativita in materia di fotograf[a994]Dir. autore 353.

Besides, it is worth noting that Italian law digfiishes artless photographs (fotografie sempliciinf
photographs that fall under the terms of artistiorks (opera fotografiche). The latter enjoy greater
protection, also with regard to the term of pratettthe same that is granted to any other copyrigh
works. The former, instead, are subject to theedkifit and lower protection afforded to neighbouring
rights.

139 Cf. R.Bocca, La tutela della fotografia tra diritto d'autore, iiiti connessi e nuove tecnolodi2012]
AIDA 375.
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This last aspect, which may even appear somehovali®ng, has been
particularly emphasised by the opinion of those wiadice that most of today’s
photographs would not enjoy protection at all, while further consequence that there
might be different ways of protecting such a re&lflin other words, even when the
creative effort is proved, and often expressedhm ¢hoices of subject, composition,
light, and so on, this seems to be insufficierafford protection**

Finally, the test of creativity and originality see to have rapidly evolved with
regard to other protected works, such as a datgffaséich, if not original, may enjoy
a differentsui generisprotection:** and computer programs. With particular regard to
the latter, the forcefulness of the idea-expressivide that has traditionally
accompanied copyright appears unmistakably oveoshad. Additionally, the task of
the interpreter seems centred on foreseeing somson@ or simply autonomous
contribution that, even with minimum results, wowddercome the limits posed by

dichotomy™**

10 This seems to be suggested byHIIGHES The Photographer's Copyright. Photograph as Art,
Photograph as Database Cardozo Legal Studies Research Paper No. 347/2011
<htip//ssm.comiabstract=1931220>, who comparedoginaphs to databases, highlighting that mere régipty
protection of photographs entails a dangerous gtineof the criterion of originality, while many
photographic works remain unprotected.

141 This view is well summarised in BRUCE, In the Language of Pictures: How Copyright Law Baib
Adequately Account for PhotographyW. Va. L. Rey.Vol. 115, 2012, 93, who suggests how “straight
photographs” receive inadequate protection, asrthie standard to assess creativity remains infle@nc
by pictorial theories, too often foreseeing factadher than creative works.

142 0n the swinging of the theories on the protectibmlatabase, also considering the US sweat of the
brow doctrine, see DJ. GERVAIS, Feist Goes Global: A Comparative Analysis Of Thetidto Of
Originality In Copyright Law in J. Copyright Socy U.S.A.,Vol. 49, 2002, 949,
<htip/ssm.comiabstract=733603>. On the renevetimgement from the originality standards, instesaaA.
TABREZ, D. SOURAV, Comparative Analysis of Copyright Protection of 8lzdases: The Path to Follow

in J.I.P.R, Vol. 17, No. 2, 2011, <htipz/ssm.com/abstr&38325>.

143 For a summary review of this peculiar mechanisnpuftection, see also BAL POGGETTQ La
disciplina giuridica delle banche dati: obiettiviepseguiti e risultati ottenuti ad oltre un decennio
dall'adozione della normativa comunitayign Informatica e dir, 2008, 73, who also reconstructs the
implementation of the EU Database Directive.

144 See, among others, N&. Jorl, Diritto, nuove tecnologie e comunicazione digitalilano: Giuffré
editore, 2013, 33 et seq; BUARDA, Looking for a feasible form of software protectiaupyright or
patent, is that the question? EIPR 2013, 4; VFALCE, La modernizzazione del diritto d'automt., 11-

14; D.GERVAIS, E. DERCLAYE, The scope of computer program protection after S&&:we closer to
answers?in EIPR 2012, 3-5; V.MoscoN Diritto D’autore E Protezione Del Software: L'irnidta
Questione Dell'originalitaNota a Cass. sez. | civ. 12 January 2007, n.,58Dir. Internet 2007, 350.
For a broad investigation of the protection of cobep programs, see also an early study of E.
DERCLAYE, Software Copyright Law: Can Europe Learn from Amani Case Lawin EIPR 2010,
<htip//ssm.com/abstract=1133638>, who also coeypktJ and US legislation on the matter.
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2.2 Italy and the United Kingdom: are their coubbslancing the threshold?

Regarding the multiple definitions that have beedmery to plagiarism and its
innumerable variations, including its link to otheobncepts such as piracy and
counterfeiting*** the need to discern hypotheses of minimal copyenutiful to the
classical canon of imitation relentlessly emergeadthis case, the act of copying has
been deemed to being left to the wiser discretibhistorians and literates instead of
being subject to fiddly claims in court. Such aggeness towards cases of minimal
taking has also been applied to limited and paingtances of plagiarism, to be
distinguished from the more troubling cases ofrigkhe whole work, or its substantial
kernel being plagiarisetf®

On the contrary, more concerns seem to arise whenifferences between the
two elements are less prominent, particularly wtienexpression of the work hardly
departs from the plain idea that it exemplifies.géod example of this is software,
which by its nature fosters the merging of ideas expression$!’ The same could be
said of all cases in which the nature of the wortaids elements that, like ideas, are not
considered to be protect&t.

Departing from this very basic principle, forestadl some of the distinctions
made by the Italian and UK judiciaries to such atemt, courts have been prone to
acknowledging creativity and originality in variouways. Where the former

demonstrates a clear sensibility for the pecurgapects of the issue, which is a typical

195 An early use of the blended concept of plagiarismunterfeiting has been found in some judgements
made by Italian courts until very recently, as asticipated in EPIOLA CASELLI, Del diritto di autore
secondo la legge italiana comparata con le leggarsere in P.FIORE (ed), Il diritto civile italiano
secondo la dottrina e la giurisprudenZ¥, Napoli: Eugenio Marghieri, 1907, 623.

146 Such a cautious approach appears to be consigiténthe necessity to provide a cautious analysis o
the phenomenon that, to some extent, may be magectul of the idea—expression dichotomy.
Accordingly, this assumption avails itself of diahening the literal or substantial copy, but akoan
aloof reproduction of the work or the mere replimatof the idea, which rests on the work.

147 0On the topic, see D.ANBRIDGE, Software CopyrightPitman Publishing, London, 1992. See also L.
STANLEY, The Copyright Protection of Computer Software i@ United KingdomOxford and Portland:
Hart Publishing, 2000; EHARISON, Intellectual Property Rights, Innovation and Softevdechnologies.
The Economics of Monopoly Rights and Knowledgel@sceg Cheltenham, UK: Edward Elgar, 2008,
who also carefully explains the strict link betwesaoftware development and the promotion of
innovation.

8 This happens, for instance, with regard to comthemes or general plots in literature, but alsdati
music schemes, all of which will be better illustch when discussing the treatment of plagiarism by
courts in detail.
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UK featurel*® the latter has yet shown some concern for guagarge proper shield to

the individual’s works of the mintf?

In particular, even though the explicit Italian templation of plagiarism
appears to confine it to the violation of the monght of attribution this does not
prevent courts from expressing the additional condbat such conduct may also
violate the economic right of the author to expthé work**

Accordingly, anticipating the contents of some lué UK judgements that will
be well examined, UK courts have been consistgrehguaded to afford protection in
the limited occurrences of either word-perfect iegilon or a substantial taking of
someone else’s worlget on the condition that it may not endanger thielip interest in
drawing from others’ unprotected ideas and seeminginmon places that could still
serve as an inspiration for further creatioifs.

Altogether, each system may have tried to be chrgfuacknowledging
protection to the individual creation insofar as ttwvould not diminish the entitlement
of the broader society to enhance common knowlealyg avoid the unnecessary
protection of ideas and common subjects that matead impede further creation.

Unsurprisingly, this thoughtfulness echoes thesitas rule of artistic imitation that has

149 See, for a clear resolution on this exact poMiba ¢ Gotta17 October 1963, Trib. Milano, [1964]
Rep. Foro it. v. Dir. autore n.778; [1964dro it. |, 388; [1964]Dir.Autore, 55.Donati Minelli ¢ Panzeti
29 April 1976, Trib. Milano, [1977] Rep. Foro it. Bir. autore n. 680; [197 Riv. dir. ind 457.

1%0 SeeKing Features Syndicate Inc v O and M Kleeman Ltdanuary 1941, House of Lords, [1941] 1
AC 417, [1941] 2 All ER 403, [1941] UKHL J0527-2f( King Features Syndicate Inc v O and M
Kleeman Ltgd 1941, Court of Appeal, [1940] Ch 806, [1940] 3 BR 484;King Features Syndicate Inc v
O and M Kleeman Ltd1941, Chancery, [1940] Ch 523, [1940] 2 All ER B5budlow Music Inc v
Williams and othersl October 2000, Chancery, [2000] EWHC 456 (CBQO[L] EMLR 155, [2001] FSR
271, <http/Amww.balli.org/ewicases EWHC/ICh2006#nt>;  Designers Guild Limited v Russell Williams
(Textiles) Limited (Trading as Washington D28 November 2000, House of Lords, [2000] 1 WLR
2416, [2001] 1 All ER 700, [2001] IP & T 277, [200ASR 11, [2001] ECDR 10, [2000] UKHL J1123-1,
<htip/Awwvbaili.org/ukicasesUKHL/2000/58 himiiova Productions Ltd v Mazooma Games Ltd and Ottiers
March 2007, Court of Appeal, [2007] ECDR 6, [20B(sLR 1032, [2007] EWCA Civ 219, [2007] RPC
25, [2007] EMLR 14, <http/Amwwv.baili.org/ewicaas/CA/CM2007/219.himb>.

1 Early Italian decisions include@omisso ¢ Soc. Ponti de Laurentl® January 1958, Trib. Roma,
[1959] Rep. Foro it. v. Dir. autore n. 691; [199R&ss dir. cinemd7, Ed. Antonelliana ¢ Soc. ed. Il
Rostrg 28 January 1980, Trib. Torino, [1983] Rep. Fdrovi Dir. autore n. 42; [1980&iur. dir. ind.
191

152 SeeNavitaire Inc v Easyjet Airline Co and Anoth&0 July 2004, Chancery, [2004] EWHC 1725
(Ch), [2005] ECDR 17, [2005] ECC 30, [2006] RP C<8ittp:/Awwvballi.org/ew/cases EWHC/Ch/2004/1 7k,
Navitaire Inc v Easyjet Airline Co and Another (Ng), 11 March 2005, Chancery, [2005] EWHC 282
(Ch), [2005] EWHC 3487 (ChBaigent and Leigh v The Random House Group 2&March 2007,
Court of Appeal, [2007] EWCA Civ 247, [2008] EMLR ,7 [2007] FSR 24,
<htip/Awwv.balli.orglewlcasesEWCAICV200724Tkr; Baigent and Leigh v The Random House Group Ttd
April 2006, Chancery, [2006] EWHC 719 (Ch), [20@8)VHC 1131 (Ch), [2006] EMLR 16, [2007] IP &
T 90, [2006] FSR 893, [2006] FSR 44, <htip/iwiiiigyewicases EWHC/Ch/2006/719.htmk>.
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traditionally ruled their common history. The pe&i®r genuine borrowing, not servile
imitation, has in fact always been linked to thedafer picture of knowledge.

Looking into some Italian pronouncements, the nredggation of the plain idea,
with the exception of some limited opposing insts}c® has mostly led to ascertaining
infringement in the replication of its creative eggsion or its core original and unique
elements, or in their special assembly or coorindt* At the same time, there have
been cases in which courts found it reasonable stabksh a violation in the
reproduction of a narrow fragment of the work, ¢w tcondition that such taking
revealed actual emphasis and with no will to makg eodifications to hide or
diminish it!*°

From a dangerous appropriation of the authors’ dlgughts or works that
endangers their literary property to the apocrypimaihilation of the works’ identity, or
the substantial reproduction of someone else’'s wdhlese practices essentially
repudiate the principle of virtuous imitation, waiélso affecting the whole individuality
of the creation in its outward appearance and anbet>®

However, the approach of the judiciary has dematedr further restraint
towards a unique and stern description of the pmemon, especially when it became
manifest that not all cases in which such copyings valleged could be fittingly

133 gee, for instanceSoscia ¢ Soc. Cellal July 1955, App. Milano, [1955] Rep. Foro it.0ir. autore n.
693; [1955]Riv. dir. ind 1l 303, [1955]Dir. autore 343; Soc. Uti produz. associate ¢ Universal City
Studios inG.7 March 1989, Trib. Roma, [1990] Rep. Foro itDi. autore n. 100; [199®oro it. | 2998.

% |n particular, se&rimaldi ¢ Soc. Ponti de Laurenti83 June 1954, Trib. Roma, [1955] Rep. Foro it.
v. Dir. autore n. 695; [1953Rass. dir. cinem93; Perego ¢ Ceramica Canoy&4 August 1966, App.
Venezia, [1966] Rep. Foro it. v. Dir. autore n. 7B966] Corti Brescia Venezia e Tries61; Famous
film ¢ Soc. Stefano filnB0 October 1980, Trib. Roma, [1981] Rep. Fora.itDir. autore n. 70; [1980]
Riv. dir. ind 1l 287; Soc. internaz. pubblicita ¢ Soc. ed. Sanguin&@iMay 1993, Cass. n. 5346994]
Rep. Foro it. v. Dir. autore n. 256; [1998]r. aut. 70, [1993]Riv. dir. ind.Il 296, [1994]Dir. inform.
507.

135 SeeH.R. ¢ D.G.R 30 November 1988, Trib. Torino, [1992] Rep. Firov. Dir. autore n. 90; [1992]
Impresa3021;Soc. Gabric ¢ Rotunnd.0 October 1983, App. Roma, [1984] Rep. Fore.iDir. autore

n. 50; [1984]Dir. aut. 189; Raccanelli v Touring Club 1t.27 October 2005, Corte di Cassazione n.
20925, [2006] Rep. Foro it. v. Dir. autore n. 112006] Foro it. | 2080, [2006]Dir.ind., 290, [2007]
Annali it.dir.autore664.

1% These elaborated descriptions reveal an estatllishderstanding of the complex phenomenon that
was already present in the oldest Italian case laafore the enactment of the Copyright law No.
633/1941, on the matter. See, in particuBgmporad e Vecchi ¢ Carozd0 June 1897, Trib. Milano,
[1897] Rep. Foro it. v. Dir. autore n. 415; [18Mbn. trib. 690; Barsotti c Manninp4 February 1924,
App. Palermo, [1924] Rep. Foro it. v. Dir. autored5; [1924]Circ. Giur. 21; Gronda, 5 April 1935,
Cass. Regno, [1935] Rep. Foro it. v. Dir. autord88; [1935]Giust. pen839, [1936]Riv. pen 63.
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adjudicated in court’ For instance, the necessity to isolate and diso@thnces of
limited and off-the-cuff taking emerged, while a&gter apprehension has been directed
towards the reutilisation of elements and partshaf work that indeed were most
representative and revealed the personality @fiithor'>®

Similarly, apart from an explicit reference to thethor's personal touch, UK
courts proved that there had to be copying of ataumtial part of the work, if not the
whole work, to establish infringement, providedttbapyright protection may regard
the single elements of the works if consideredioailg>® Moreover, even though the
centrality of the substantial copy parameter isficored by several pronouncements,
the issue still appears to be largely unresolvesppeeally when the substantiality
requirement has to be applied in cases where itacasally copied only a trivial
quantity of materiat®

Indeed, the risk of frustrating the basic guideding protecting the expression of
the idea is always preséfit, despite the abstract cogency of the principle that

copyright protection is granted to ideas, especiallthe field of computer programs,

37 In sum, the significance of proving the occurremfesubstantial and literary copy appears to be
predominant within the Italian jurisdictional debatlthough there have also been a number of ¢ases
which the court found it reasonable to extend tine lof defence to narrower and less distinctive
reproduction. See, for instanc®arita Esquenazi ¢ Rai-T¥ March 1991, Trib. Roma, [1994] Rep. Foro
it. v. Dir. autore n. 258; [1992}nnali it. dir. autore638.

138 Such conclusions were the result of a comparisziwden the works involved in the given disputes,
which often implied discarding a simple presencalwdred particular elements that did not also amoun
to an identity of representation. See, among ldddian decisionsPagliai ¢ Simoni23 May 1947, App.
Roma, [1947] Rep. Foro it. v. Dir. autore n. 409947] Foro it. | 782; Pietri ¢ Fonzg 15 April 1932,
App. Milano, [1932] Rep. Foro it. v. Dir. autore 4835; [1932]Temi lomb.756, [1933]Riv. dir. ind 372,
[1933]Foro Lomb 12;Branduardi ¢ Soc. Buitoni Perugind2 May 1993, Trib Roma, [1986] Rep. Foro
it. v. Dir. autore n. 259; [1994Foro it. | 2258; [1994]Dir. inf., 305; [1994]Dir.autore, 459; Soc. Bmg
Ricordi ¢ De Gregori 23 May 2002, Trib Roma, [2002] Rep. Foro it. \ir.[dutore n. 129; [2002Dir.

aut. 452.

139 SeeRegina v Gilhan9 November 2009, Court of Appeal (Crim), [2010pyd's Rep FC 89, [2009]
EWCA Crim 2293, [2010] ECDR 5, <htip/Awwv.baiiewicases EWCAICHM/2009/2293 himk>.

160 ikewise, there have been difficulties acknowledpthe protection of headlines and thus their statu
as original literary works. See, in particularhe Newspaper Licensing Agency Ltd and Others v
Meltwater Holding BV and Other26 November 2010, Chancery, [2010] EWHC 3099 (C¢2)10]
WLR (D) 303, <htip:/Amwv.baili.org/ewicasesEWHGID10/3099.hmt>, (cfThe Newspaper Licensing Agency
Ltd and Others v Meltwater Holding BV and Othe2g July 2011, Court of Appeal, [2012] Bus LR 53,
[2011] EWCA Civ 890, [2011] WLR (D) 261, CA, <hifmwv.bailiorg/ewlcasesEWCAICV/2011/890.htmiBhe
Newspaper Licensing Agency Ltd and Others v Me#twatolding BV and Othersl7 April 2013,
Supreme Court, [2013] 2 All ER 852, [2013] CN 58&% (E)) favourable to protecting the headlines,
unlawfully extracted by an online media monitorisgyvice, that are the result of a creative prodgss.
further appeal.

161 Similarly, express concern for the dichotomy erireggn Navitaire Inc v Easyjet Airline Co and
Another 30 July 2004, Chancery, cit., in which the Cowdrns about avoiding extensive copyright
protection to purely functional effects that woulesult in a clear frustration of the dichotomy and
impediment of software development.
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where interfaces, programming language, or the nfenetionality of a computer
program do not enjoy any copyright shield if they dot result in the original or
creative expression of ideas, namely if they doawoistitute the intellectual creation of
their author®? With explicit regard to computer generated worksis also worth
anticipating that the UK law expressly exclude thieom moral rights protection, thus
adding a further important element of distinctionthe larger framework of protecting
original works from authorship misattribution.

However, in general terms, it seems to be recognibat the status of

163
K;

originality, beyond assessing what constitutes rgiral wor given that it has to

fall fail within the copyright subject mattet$! is afforded by the inference that it may
be the result of an expenditure of skill, laboud gudgement.

In other cases, originality has arguably been edlab a creative contribution to
the work*®® which, however, is yet far from being a clarifyingst. For instance,
assessing the originality of a script inspired lopther author’s work - upon which
assessment the granting of copyright protectioneddpd - has been quite

controversial®®

162 SAS Institute Inc v World Programming Ltd (No. 25, January 2013, Chancery, [2013] EWHC 69
(Ch), [2013] RPC 17, [2013] CN 119, <htp/Awwlilseiyew/casesEWHC/Ch2013/69.hmb> (appealedSikS
Institute Inc v World Programming Ltd (No. 21 November 2013, Court of Appeal, [2013] EWCA Civ
1482, [2013] CN 1769, CA), previously consideredSiAS Institute Inc v World Programming L28
July 2010, Chancery, [2010] EWHC 1829 (Ch), [201RPC 1, [2010] ECDR 15,
<htip/AwwvballiorglewlcasesEWHC/ICh2010A18P8Hk, to which followed SAS Institute Inc. v World
Programming Ltdcase C-406/10, 2 May 2012, CJEU.

163 Accordingly, even a brief letter may be regardedam original literary work and its unlawful copy
amount to copyright infringement. On this, s@éembrit Blunn Ltd and Another v Apex Roofing Sewic
LLP and Another 5 February 2007, Chancery, [2007] EWHC 111 (Ch),
<htip/Awwvbaili.orglewlcases EWHCICh2007/1 1kt which contested the fair dealing defence afditeonally
entailed breach of confidence.

164 Seelucasfilm Ltd and Others v Ainsworth and AnotHes December 2009, Court of Appeal, [2009]
EWCA Civ 1328, [2010] ECDR 6, [2010] Ch 503, [20BWLR 333, (2010) 33(4) IPD 33021, [2010] 1
Ch 503, [2010] EMLR 12, [2010] Bus LR 904 [2009] BA Civ 1328,
<htip/Avwwv balli.orglewlcases EWCACV2009/1.3881>, which explored the difficulty of determininghether a
prototypal product, such as a costume helmé&taf Wars was an original work of sculpture within the
meaning of Section 4 CDPA 1988, and thus deserva@qtion against copyright infringement.

15 Godfrey v Lees21 March 1995, Chancery, [1995] EMLR 307, in whihowever, the claimant,
should have demonstrated that he actually congttd the creation of the work in a significant and
original way, but failed to assert his rights ahdrefore did not succeed in that claim. Unsuccésd$o
wasBrighton and Dubbeljoint v Jong&8 May 2004, Chancery, [2004] EWHC 1157 (Ch) 02PEMLR

26, [2005] FSR 16. On the contrary, a similar claws successful iBamgboye v Reed and Othe28
November 2002, Queen’s Bench, [2002] EWHC 2922 ((26)04] EMLR 5, [2002] All ER (D) 435.

186 Christoffer v Poseidon Film Distributors Lté October 1999, Chancery, [2000] ECDR 487, [1999]
IP&T 118, which recognised the originality and theistitement to copyright protection to a script
narrating a story that, considering its expresswehfand details, although inspired by the legendary
Odysseypby Homer, showed enough differences to be corsitire result of creative effort.
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At the same time and with the same controversiatcames, some
pronouncements have also dealt, by reflex, withisisee of authorshiff! The link
between matters of originality and attribution atreorship has indeed found dedicated
analysis, for instance, with regard to whether ¢heation of a new edition of a pre-
existing musical work is to be regarded as an walgcomposition which copyright
subsists, and whether this entitles its authoetalbntified as such.

Furthermore, attempts to define the scope of ptiotreavith reference to the
elements or parts of the work that are the «aushovin intellectual creation», for
instance, headlines or excerpts from newspapetlesif® have also been to some
extent related to the bond between the author &edotiginal product of his/her
mind 1%

For the same reason, the protection of common degghniques has been
excluded also on the grounds of independent credfiavhich may not be sufficient,
instead requiring some creative choice under tfleance of EU jurisprudence. The
criterion for originality assessment has been eehttnh measuring whether there has

been an expenditure of a sufficient degree of gffabour, skill and time that justifies

167 See, for instancesisher v Brooker and anothe20 December 2006, Chancery, [2006] EWHC 3239
(Ch), <http:Amwwballiiorg/ewicases EWHC/Ch20239.himb>, which investigated, among other aspdetsissue
of joint authorship and the delicate question weifld proper attribution. The instant judgement'seta
appeal was allowed, saving the granting of a cbaship declaration, but limiting the first instanc
decision on the matter of licensinfgigher v Brooker and anothe# April 2008, Court of Appeal, [2008]
Bus LR 1123, [2008] FSR 26, [2008] EWCA Civ 287,008] EMLR 13, [2009] Bus LR 95,
<htip/Awwvbaili.orglewlcases EWCACV200828Tkr). See alsd-isher v Brooker and anotheBO July 2009,
House of Lords, [2009] UKHL 41, [2009] 1 WLR 1764.

1% The Newspaper Licensing Agency Ltd and Others wiedr Holding BV and Other®27 July 2011,
Court of Appeal, cit., which also negates thatabpied excerpt had to be substantial, it being @meite
only to assess that a substantial part of the dogui¢hor’s work had been taken.

This instant ruling echoes the EU test of origityalivhich will be discussed more extensively in the
following paragraphs. Indeed, it was later refei@the EU Court of Justice ithe Newspaper Licensing
Agency Ltd and Others v Meltwater Holding BV ante®g 17 April 2013, Supreme Court, cit.
SeePublic Relations Consultants Association Ltd v N®per Licensing Agency Ltd and Otherase C-
360/13, 5 June 2014, CJEU, ECLI:EU:C:2014:1195142QAll ER (Comm) 657, [2014] 1 AC 1438,
[2014] ALL ER (EC) 959, [2014] BUS LR 970, [2014CBR 22, [2014] EMLR 28, [2014] EUECJ C-
360/13, [2014] WLR(D) 244, <htpicuria.europpsfiste jsfAanguage—en&jur=C, T,F&num=360/1.384t11 >.

189 See, for instanc&awkinsy Hyperion Records Ltdl July 2004, Chancery, [2004] EWHC 1530 (Ch),
[2004] All ER 418, [2005] RPC 4, [2004] EMLR 27,0@5] ECDR 10 (later appealed Bawkinsv
Hyperion Records Ltd19 May 2005, Court of Appeal, [2005] 3 All ER §38005] EWCA Civ 565,
[2005] 1 WLR 3281, [2005] RPC 32, [2005] EMLR 2 3te/Ammw.bailii.org/ewicases EWCAICV2005/5051t.

10 1PC Media Ltd v Highbury SPL Publishing L td1 December 2004, Chancery, [2004] EWCH 283
(Ch), [2005] FSR 20, [2004] All ER (D) 342, regardithe protection of the design, subject mattenté
and presentational style (not the content), ofadndesign magazine.
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copyright protectiort!* given that in any case the work in question shaukbstract be
considered a copyright subject matter accordirthedJK Copyright Act"?

Furthermore, the parameter of substantiality mayygmot only to the latitude
of the copy:”® but also to what is the object of the cdp¥This aspect is of crucial
importance for the purpose of ascertaining copyrigfingement:” but it also matters
in determining misattribution, confirming the ideapression dichotomy, according to
which the highest abstraction of a copyright waikjilarly to mere ideas, is unlikely to
be protected, especially when it does not formkestsuntial part of the work.

This concise illustration of Italian and UK casw Iserved as a first indication of
some similarities that emerge from the comparisénthe two systems in their
approaches to the subject, although they may ingggxbar somewhat faint when
matched against the divergences between the twensys'® Hence, the preview of the
judicial approach to the matter has attempted fagx, in practical terms, the partition
between the unshielded ideas embodied in the wodktheir protected expression,
which is essential for a comprehensive and matsgsessment of plagiarism.

Either in its objectification, as the individuatiar creativeness in the work of

the mind or as the establishment of skill, labond gudgement, the creativity or

"1 1n Sawkins \Hyperion cit., the Court foresaw sufficient originality ihe composition a musical work
within the meaning of the CDPA 1988, the claimaawihg created an original work although not
completely new but from previous existing scores jhstified copyright protection.

172 However, this does not entail that the mere oenwe of skill, labour and judgement is in itself
capable of making any work original and protectadear copyrightinterlego AG v Tyco Industries Ing
May 1988, Privy Council, [1988] RPC 343, [1988] UBR, [1989] AC 217, [1988] 2 FTLR 133, [1988]
3 All ER 949, [1988] 3 WLR 678 <http/Awwv.baligiukicases'UKPC/1988/3.htmb>.

173 See, in particulafBaigent and Leigh v The Random House Group(R@D6, Chancery), cit., which
concerned non-textual copying and the allegedrigément by Dan Brown’s famoila Vinci Code The
Court nevertheless held that no substantial copgawyirred. The appeal was also dismis&aigent and
Leigh v The Random House Group,Ldd.)

1741t appeared disputable whether the theme of mfiyavork received protection and whether it cougd
regarded as a substantial part of the work allggedbied. However, as will be further discussed,
infringement has been established even when axactlg substantial, but yet important part was edpi
Ravenscroft v Herbe@nd New English Library LimitedChancery, 1 January 1980, Chancery, [1980]
RPC 193.

" The topic will soon be recouped when the mechamitmfringements is analysed. Seéra, Chapter

4.

176 First, the more pronounced variability of the ilial case law is consistent with the quintessence of
civil law tradition, where thestare decisisdoctrine is inapplicable. UK pronouncements arefaict
considerably fewer in number in accordance withghieciple of precedents. Second, they do not asway
contemplate attribution related matters from thglamf copyright, but quite often address sucheassu
from different legal standpoints. Third, even ifpgaight applies, the applicable rules relating he t
violation of the authors’ right of attribution temal differ.
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originality tests in both Italy and the United Kawmn in theory require no evaluation in
terms of artistic merit for the purpose of copytighotection.

In addition to the need to safeguard the idea—espya dichotomy, with the
aforementioned limits, the work seeking to be tae seems today to be the necessary
result of a creative or original effdrt’ This latest prompt inevitably requires careful
pondering over the legal scope of creativity andinality amid the larger landscape of
misattribution, and yet against the increasinglelly background of EU law. The
considerations above, in fact, have found expfjoitunds within the Court of Justice of

the European Union in accordance with the Europearon the matter.

2.3 The criterion of originality under EU law

Having explored the criteria of originality and ateity within the Italian and UK
systems, it becomes essential to look at the mgaauml operability of these issues
under the UE legal framework, which undoubtedly gasatly influenced the evolution
of the originality test in its Member States, irdihg Italy and the United Kingdom.

In general terms, EU legislation does not providgear and univocal definition
of these concepts, nor of copyright works, with theceptions of photographs,
databases and computer programs, which are alpgtbhby the specification that they
enjoy protection on the condition that they repnégbe intellectual creation of the
author.

In particular, some EU directives set forth thendtads of originality.
According to Article 1, Section 3 of tHgoftwareDirective, computer programs are to
be considered original and thus entitled to bequted insofar as they belong to the

«author's own intellectual creatio¥ Similar entitement regards original

17 At the same time, their conceptualisations evolt@gether with the development of technology,
sometimes going along with it and sometimes beaingpien conflict with it. This inevitably provokeset
concern that the law may take an excessive distiionethe reality of art, despite the latter indéssing
the object of its regulation and therefore requgjiits full consideration.

178 Directive 2009/24/EC of the European Parliament ahthe Council of 23 April 2009 on the Legal
protection of computer programs, OJ L 111, 5 May020 16-22, <htpeurexeuropa.culega-
contentEN/ALL/2uri=CELEX:32009L0024> [repealing cameplacing Directive 91/250/EEC of the European
Parliament and of the Council of 14 May 1991 onltbgal protection of computer programs, OL 122, 17
May 1991, 4246]. The instant section continues precising thad other criteria shall be applied to
determine its eligibility for protection».
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photographs, that, under Article 6 of the 20@8m Directive;’® are «the author's own
intellectual creation#>° with the further specification that such a defanitreflects the
«personality [of the author and] no other critesiech as merit or purpose being taken
into account»$®* all for the purpose of affording the highest potiten to copyright=2?
Similarly, under the 2011 Term Directive, «the stlgi recognised importance of the
creative contribution of performers should be e in a level of protection that

8 at the same time

acknowledges their creative and artistic contriyus
acknowledging the collaborative nature of certagatons:®*

Likewise, Article 3, Section 1 of thBatabaseDirective and its Recitals 15 and
16 define the only applicable criteria to assessattginality of a database, which, «by
reason of the selection or arrangement of theiterds, constitute the author's own
intellectual creation [and] shall be protected ashsby copyright#2° In addition,

shortening the apparent distance with the UK latshill and judgement test, the same

9 Directive 2011/77 /EU of the European Parliamentt af the Council of 27 September 2011 amending
Directive 2006/116 /EC on The term of protectioncopyright and certain related rights, OJ L 265, 11
October 2011, <htip/eurdex.europa.culegahadEle TXT/?0id=1420400285856&uri=CELEX:32011L0077>,has
amended the 2006 Directive.

180 Directive 2006/116/EC of the European Parliamemnt af the Council of 12 December 2006, OJ L
372, 27 December 2006, 12-18, <htip/eurexaaafegal-contenyEN/ALL/2uri=CELEX:32006L0116®peraling
and replacing Council Directive 93/98/EEC of 29 @betr 1993 harmonising the term of protection of
copyright and certain related rights, OJ L 372, 28cember 2006, 12-18]. Again, no other criteria
applies, but «cMember States may provide for théeggtmn of other photographs».

8L Directive 2006/116/EC, Recital 16.

182 As Recital 11 of the same Directive states, ir, fathe level of protection of copyright and rethte
rights should be high, since those rights are foret#al to intellectual creation. Their protectiorseres
the maintenance and development of creativity eittierest of authors, cultural industries, congisme
and society as a whole».

'8 Directive 2011/77 /EU, Recital 4.

184 According to Recital 18 of the Directive 2011/EU, this refers particularly to «musical genreshsuc
as jazz, rock and pop music, the creative prosesiién collaborative in nature».

185 Directive 96/9/EC of the European Parliament afdhe Council of 11 March 1996 on the Legal
protection of databases, OJ L 77, 27 March 1996,-280 <hipleudexeuropaculega
conentENALL2ui=CELEX:31996L.0009>.  Recital 1@y particular, provides that «no criterion otherarnh
originality in the sense of the author's intell@ttereation should be applied to determine thelslity of

the database for copyright protection, and in paldr no aesthetic or qualitative criteria should b
applied». Recital 15 anticipates indeed that «titer@ used to determine whether a database shmmuld
protected by copyright should be defined to the faat the selection or the arrangement of theesuat

of the database is the author's own intellectuabtimn; whereas such protection should cover the
structure of the database».
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Directive also alludes to the element of investmueititich lies behind the creation of a
database and is by reflex hindered also by misgpiation 2

Finally, the Infosoc Directive affords copyright protection in accordanwith
Recital 9 «to ensure the maintenance and develdpaierreativity in the interests of
authors, performers, producers, consumers, cultndeistry and the public at large»,
while Recital 4 explicitly fosters «substantial @stment in creativity and
innovation»®’

In essence, we may conclude that the current apéchreshold of originality
under EU law is the test dfieauthor’s own intellectual creatigrwhich seems to apply
to any copyright subject matter, although not akvayith good and simple results.
However, such a formula may likely be challengedtty concrete interpretation that
Member States provide, especially in consideratibthe range of various protections
of each. To such an extent, one might wonder winéthe test of originality as creative
effort is capable of being the right point of corgence or whether it pursues actual
harmonisation across the European Urifin.

This is made even clearer by the judicial applaratf the instant standard and
the further clarification of the rules’ content,tbavithin the EU judiciary and domestic
courts, whether the latter have implemented theddies in question or not, provided
that the rules in question are compatible withrtloein legal systems. As a result, it is
more than wise to investigate the assessment gfnatity and creativity from the
perspective of the European judiciary, in partictitee Court of Justice of the European
Union (hereinafter CJEU).

18 According to Recital 39 of Directive 96/9/EC, «andition to aiming to protect the copyright in the
original selection or arrangement of the conterita @latabase, this Directive seeks to safeguard the
position of makers of databases against misapaiiqmi of the results of the financial and profesaio
investment made in obtaining and collection theteots by protecting the whole or substantial pafis
database against certain acts by a user or competit

187 Directive 2001/29/EC of the European Parliament af the Council of 22 May 2001 on the
Harmonisation of certain aspects of copyright agldted rights in the information society, OJ L 182,
June 2001, 10-19, <htipeurdex.europa.eulegaa/EN/ALL/2ui=CELEX:32001L0029>.

18 On this point, see IA. STAMATOUDI, P. TORREMANS (eds.),EU copyright law: a commentary
Cheltenham, UK: Edward Elgar Publishing, 2014, 1#0Zeq; M.vAN EECHOUD (ed.), The Work of
Authorship Amsterdam: Amsterdam University Press, 2014, <t@ps./archive.org/detailsMorkOfAuthorship>;
and S.vAN GOMPEL, Creativity, authonomy and personal touch. A critiegpraisal of the CJEU’s
originality test for copyrightin M. VAN EECHOUD (ed.), The Work of Authorshjpcit., 95, 98-101; E.
RosATl, Originality in EU Copyright: Full Harmonisation tlmugh Case LawCheltenham, UK: Edward
Elgar Publishing, 2013.
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Among the Court decisions in the matter of copyrighfopaqg International
remains the most significant case for the estamiestt of the new standard of
originality. In it, the Strasbourg judges suggedieat copyright applies in relation to
any works that are the result of the author’s ieatlial creation, and hence origin&.
However, they come to this conclusion following expected pathway. Recouping the
provisions of the aforementioned Directives, angliekly recalling the principle of EU
harmonisation?® they extended the standard of originality enjoyeg computer
programs, databases and photographs to any «sufgéter which is original in the
sense that it is its author's own intellectual G *** outlining that both the whole
work and its various parts or elements enjoy ptaircas long as they are also
original 1

On such premises, the CJEU goes further, specifnay newspaper articles,
which are intellectual creations in the sense gledj are original literary works, but
their originality lays in «the choice, sequence anthbination of those words that the
author may express his creativity in an originahmexr and achieve a result which is an
intellectual creation>® Additionally, by indicating that the mere wordsmoosing the
given piece are not elements or parts in the seerded, and therefore not shielded,
the Court constrained the protectioh.

However, it is remitted to the discretion of naaboourts to determine whether,
in the eventuality of a reproduction of an extratthe original work, such an excerpt
entails an element or part of the work that «exg@esthe author's own intellectual

creation»>°

189 Infopaq International A/S v Danske Dagblades Famgntase C5/08, 16 July 2009, CJEU, 2009 I-
06569, [2012] Bus LR 102, [2009] ECR-I-6569, [2010]FSR 495, ECJ,
<htip:/fcuria.europa.eujurisfiste jsf?languagjeenC, T,F&NUM=5/0&8t0=AL L &parties=Infopac>.

199 |nfopaq International(C-5/08), cit., which at Section 36, in fact, is reged that «in establishing a
harmonised legal framework for copyright, Directi2®01/29 is based on the same principle, as
evidenced by recitals 4, 9 to 11 and 20 in therptda thereto».

%1 |nfopagq International A/S v Danske Dagblades Fangnease C5/08, cit., at 37.

192 More precisely, it is stated that, with regardtiie work’s parts, these should not be treated in a
different and diminishing way when they «sharedhiginality of the whole work», which is to sayhet
contain elements which are the expression of ttedléctual creation of the author of the worksfopaq
International A/S v Danske Dagblades Foreniogse C5/08, cit., at 38 and 39.

193 |nfopaq International A/S v Danske Dagblades Fangnéase C5/08, cit., at 44 and 45.

19 As it summarised, «words as such do not, thergfmyaestitute elements covered by the protection».
Infopaq International A/S v Danske Dagblades Fangncase C5/08, cit., at 46.

19 |nfopaq International A/S v Danske Dagblades Fangncase C5/08, cit., at 48. The same concept is
repeated in the ruling of the Court.
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This is recouped irBezpénostni softwarovaor BSA according to which
copyright subsists in all the works that are imtefillal creations, including user
interfaces, on the condition that they are origiialinterfaces, whose peculiarity
consists in allowing users to interact with compypeograms, indeed, represent a
functional element of the program, but accordingtwopean law cannot be considered
a computer program nor be protected as Sticldowever, in observance of the
originality standard set iinfopaq International a graphic user interface may indeed
only be protected if it is the intellectual creati@f its author, which is still a
discretionary call to be made by the domestic ctwefore a case of this matter is
brought!*®

This particular assessment of originality is thamitted to the national court
that, among other aspects, must consider the 4gpagiangement or configuration of
all the components which form part of the graphieruinterface*2° In particular, when
the technicality and functionality of the comporeptevail’® the risk of merging the
idea with its expression is tangible and as suchtre refrained®*

In this context, the creativity of the author istremnely compressed and the
attainment of an original result in terms of indeliual creation that enjoys copyright
protection is debarre®f? As the Court concluded, although graphic userfaces do
not represent a form of expression of the compptegrams, and therefore do not
themselves receive copyright protection like thpsEgrams, they can still be protected

1% Bezpenostni softwarova asociace - Svaz softwarové oghrvaMinisterstvo kulturycase C-393/09,
22 December 2010, CJEU, 2010 1-13971, [2011] FSR[2@10] All ER (D) 309, [2011] ECDR 3,
<htip:/fcuria.europa.eujurisfiste jsf?languag&eenC, T,F&NUM=393/09&id=ALL>.

197 Bezpenostni softwarova asociace - Svaz softwarové oghraNinisterstvo kulturycase C-393/09,
cit., at 40-42.

198 Bezpenostni softwarova asociace - Svaz softwarové oghraNinisterstvo kulturycase C-393/09,
cit., at 44-47.

199 Bezpenostni softwarova asociace - Svaz softwarové oghraNinisterstvo kulturycase C-393/09,
cit., at 48, which further specifies that such &tedon cannot be met by components of the grapbar
interface which are differentiated only by theichaical function».

20 Against the protection of mere functional elemeht/e ruled alsSSAS Institute Inc. v World
ProgrammingLtd, case C-406/102, May 2012, CJEU, ECLI:EU:C:2@%9, [2013] Bus LR 941, [2012]
WLR (D), 131, ECJ, [2012] 3 CMLR 4, [2012] RPC 933]2012] ECDR 22,
<htip:/fcuria.europa.eujunisfiste jsf?languagram=C-406/10>.

201 Bezpenostni softwarova asociace - Svaz softwarové oghvahlinisterstvo kulturycase C-393/09,
cit., at 49, which explains that «where the expogssf those components is dictated by their texdini
function, the criterion of originality is not mestince the different methods of implementing an ideaso
limited that the idea and the expression becomissndiable». Cf. Advocate General’'s Opinion, at 75
and 76.

202 Bezpeénostni softwarova asociace - Svaz softwarové oghraNlinisterstvo kulturycase C-393/09,
cit., at 50.
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as copyright works on the condition that they candefined as the author's own
intellectual creatiod’

A few years later, the identical principle of origlity was replicated in the
joined cases ofFootball Association Premier LeagaadKaren Murphy, in which the
European Court denied copyright protection to sparatches as such, on the grounds
that they could not be considered copyright pratglet works, being not «original in the
sense that it is its author’s own intellectual tiore» >**

This appeared clear to the CIJEU with regard to sporting event, but even
more appropriate with football matches that, caaséd by certain gaming rules, «[left]
no room for creative freedom for the purposes gbycght»*°> The instant case,
therefore, in addition to the main threshold oftpotion, further adds the element of
creative freedomwhich must be understood as referring to the rates®f constraint
from rules that may impede the qualification agjioal copyright work.

Nonetheless, the fact that European law does raoit gropyright protection for
the reasons thereby explained yet leaves MembdesSfeee to grant protection to
sporting events, even though they are not proteateder EU law. While
acknowledging their uniqueness and their potewtiginality, the CJEU, however, did
not foresee any chance of protection according b I&v, but at the same time
conceded that, according to domestic laws, sucknpiatity may be converted in a
worth-protected subject matter.

The concept otreative freedonwas soon resumed in the casekvh-Maria

Painer, which focused the attention of the CJEU on theliegtion of the originality

203 Bezpenostni softwarova asociace - Svaz softwarové oghvahlinisterstvo kulturycase C-393/09,
cit., at 51.

24 Football Association Premier League Ltd and Othei®C Leisure and OthemsndKaren Murphy v
Media Protection Services Ltgbint cases C-403/08 and C-429/08, 4 October 2GIEU, 2011 1-09083,
[2012] Bus LR 1321, [2012] Al ER (EC) 629, [2011]WLR (D) 286, ECJ,
<http://curia.europa.eujurisfiste jsf?num=C-488lBnguage=en>. Sections 96 and 97.

Cf. Football Association Premier League Ltd v QC Legs&rOrs 13 November 2008, Chancery, [2008]
EWHC 2897 (Ch), [2009] 1 WLR 1603, Ch D (decidedobe the CJEU pronouncement) and following
Football Association Premier League Ltd v QC Leési& Ors (No. 2) 3 February 2012, Chancery,
[2012] EWHC 108 (Ch), [2012] FSR 366, later appeateFootbhall Association Premier League Ltd v
QC Leisure & OrgNo. 2) 20 December 2012, Court of Appeal, [2012] EWCA €708, [2013] BUS
LR 866, [2012] WLR (D) 392, [2012] WLR (D) 392, gifwwv.baili.orgewlcases EWCA/CW2012/1 708 Hm

295 Football Association Premier League L(@-403/08)and Others v QC Leisure and OthensdKaren
Murphy (C-429/08)v Media Protection Services Ltdit., at 98. Furthermore, at 99, the Court detibay
excluded that they could find protection in the B\W according to other fields of intellectual proye

2% Football Association Premier League Ltd (C-403/G8)d Others v QC Leisure and Others and Karen
Murphy (C-429/08) v Media Protection Services Iditl, at 100.

81



standard to the photograptéf.As the Court noticed, the creativity of the latter
emerged by his/her own personality, which is exg@ds for instance, in the peculiar
choice of the subject or the use of ligfft.

Retrieving once again the test for originality firdelineated ininfopaq
International the Court reaffirmed the principle according tbiethh «copyright is liable
to apply only in relation to a subject-matter, sasha photograph, which is original in
the sense that it is its author's own intellecter@ation»>*° What is added, instead, is
that the now well-known formula must be intendedaasgflection of the author’s, and
thus the photographer’s, personafity,which is expressed in the various «free and
creative choices» he/she mak&swith the consequence that the resulting work
certainly has his/her own «personal touét»Given these premises, the creativity of
the portrait photograph shall be neither inexistenit lower?*® but it will still be the
decision of the domestic court to assess whetlgephiotograph, case by case, has those
illustrated features and is therefore entitleddpyeight protectiorf:*

Finally, to complete the circle, the most recemsezDeckmyn v Vandersteen
allows to bring into question the opportunity topbpthe originality standard to
parodies of worké™ namely whether the exception of parody has taillfudertain
conditions?*® Acknowledging the lack of a legal definition of rpdy in the EU
framework, the Courts chose to consider it in Ngergday use, and therefore in its

27 In brief, the Luxembourg judges were asked toifyiavhether realistic photographs such as a partrai
photograph was likely to be protected by copyridghtt also whether the level of protection had to be
considered lower than the one applicable to otherksy including photographic work&va-Maria
Painer v Standard VerlagsGmbH and othecsise C145/10, 12 April 2011, CJEU, 2011 1-12533,
<htip:/fcuria.europa.eujurisfiste jsf?languagjeenC, T,F&NUM=145/10&d=ALL >, 86.

298 Eva-Maria Painer v Standard VerlagsGmbH and otheese C145/10, cit.

299 Eva-Maria Painer v Standard VerlagsGmbH and otheese C145/10, cit., 87.

210 Eva-Maria Painer v Standard VerlagsGmbH and othemmse C145/10, cit., 88, referring to the
contents of Recital 17 of Directive 93/98/EC.

21 A freedom that was instead excludedFiootball Association Premier League Ltd (C-403/08hd
Others v QC Leisure and Others and Karen Murphy4g®/08) v Media Protection Services L{@@-
429/08), citEva-Maria Painer v Standard VerlagsGmbH and otheese C145/10, cit., at 89-90.

12 Eya-Maria Painer(C-145/10), cit., at 92. Possible choices include &i@ekground, the subject’s pose
and the lighting [...] the framing, the angle of viewd the atmosphere created [but also the] developi
techniques the one he wishes to adopt or, whereoppate, use computer software», as exemplified at
91.

3 Eva-Maria Painer v Standard VerlagsGmbH and othé8s 145/10), cit., particularly at 98 and 99.

214 Eva-Maria Painer v Standard VerlagsGmbH and oth&€s145/10), cit., at 93-94.

215 Deckmyn and another v Vandersteen and Othease C-201/13, 3 September 2014, CJEU, [2014]
EUECJ C-201/13, <htip//curia.europa.eujurigdiftianguage=en&ur=C,T,F&num=201/13&0=ALL>.

1% Deckmyn and another v Vandersteen and OtH{€£01/13), at 18.
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aptness to «evoke an existing work while beingasatbly different from it, and [...]
constitute an expression of humour or mockérysmhile considering the exact context
and the scope of the regulatiofi. From that, the CJEU, however, discerns the
additional feature that it should certainly have eaiginal character of its own», which
it refuted?*®

At the same time, the Court is concerned withiits @f preserving the necessary
fair balance among the rights of the users andetitélements of the rightholders,
respectively with regard to the freedom of exp@sdiy the former and the interests in
the highest protection of the work by the latf@This is a balance that domestic courts
are also expected to seek when they have to asteslser or not the parody exception
preserves it, with the characteristics thus fastiated?®

In conclusion, arguably the new common standardrajinality attempts to
indulge the convergence between the distinct stasdaf creativity as a reflection of a
minimal personal contribution or effort, and that minimum skill, labour and
judgement inputé? Differences between the two, of course, still eaisd should not

be disregardet® but it is worth considering that, when examinedttieir careful

21" Deckmyn and another v Vandersteen and Ott{€01/13), at 20.

28 Deckmyn and another v Vandersteen and Ott{€r£01/13), at 19. CDiakité, C-285/12, at 27.

219 Deckmyn and another v Vandersteen and Oth@s201/13), at 21. In other words, as the Court
stressed, «the concept of ‘parody’, within the nireguof that provision, is not subject to the coiudis
that the parody should display an original charaofets own, other than that of displaying notiok=a
differences with respect to the original parodiearky that it could reasonably be attributed to aspe
other than the author of the original work itséfifat it should relate to the original work itseffrmention

the source of the parodied work», at 33.

220 peckmyn and another v Vandersteen and Ott{€r£01/13), at 27-28, 32 and 34-35.

221 |n its closing ruling, the Court of Justice heltat the notion of parody is to be considered «an
autonomous concept of EU law». However, it also enal@ar that its critical features are essentitlly
jog our memory with another work, from which theqaied work strikingly differs, also purporting an
expression of humour or mockery with regard to dtieer work, which is the only one that needs to be
ascertained as original.

222 See E.F. JUDGE, D. GERVAIS, Of silos and constellations: comparing notions efgimality in
copyright law in Cardozo Arts & Ent. L.J.Vol. 27, No. 2, 2009, 375, <hip/Amwwv.cardozaseiinp-
contentuploads/Joumal%20IssuesMolume%62027/188@8 % dge and Gervaispdf>; . NEWELL, Discounting the
Sweat of the Brow: Converging International Stamt¥afor Electronic Database Protectiom IPLB,
Vol. 15, 2011, 111, <htip:#ssm.com/abstract=13D85

23 This point is well expressed by BENTLY, B. SHERMAN, Intellectual Property Lawcit., 99, who
notice how the previous British standard will stlpply to prior protected works and, thus, «for ynan
decades to come». Besides, as the authors suggesdg), there seems to be no impediment for the
United Kingdom to afford protection, under copytigh other areas of law, even to non-original works
with the sole exception of database that is nowlstgd by the CDPA - according to the EU intell@ttu
creation standard.
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analysis, both standards actually reach the sasuits&* In the same way, the alleged
coming together of the creativity and originalityteria makes one wonder whether a
similar convergence may be appraised with explefierence to authorship attribution.

We shall soon see what the possible implications fthiis may be.

224 Cf. L. BENTLY, B. SHERMAN, Intellectual Property Lawcit.,102, who emphasise the identity of
results, although not of methods, of the allegduiiher EU standard and the lower UK one.
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CHAPTER 3

THE QUEST FOR INTERDISCIPLINARITY TO ADDRESS AND
EXPLAIN PLAGIARISM

1 Some insights from non-legal disciplines

Before approaching the subject from a more strectperspective, which seeks to draw
a clearer line between the approaches of the itaiad UK systems to the right of
attribution, it is desirable to pursue a more gehand far-reaching contemplation of
the topic. This may be reached by looking at th&rdoution that some disciplines other
than the law provide, especially considering thekillful and targeted picturing of
misattribution, which a purely legal approach seemable to provide on occasion. In
this regard, therefore, resorting to interdisciplity appears decisive.

Indeed, it is acknowledged that the word “intergliBoary” has a relatively

wide-ranging denotatioh,entailing the participation or simply consideratiof more

! What is hereby suggested is the adoption of arcteiderdisciplinary method to appraise the
phenomenon of authorship attribution and the catscepcreativity and originality, which undoubtedly
demand the broadest approach in order to be fallyprehended. Such an intention, as we shall ses, do
not, however, come without consequences or ditfiest

2 At the same time, it is commonly known to be symoous with multi-disciplinarity, trans-disciplinayi
and the like. For the purpose of the present aizaliiswever, | will not linger on the exact defiait of
each.

Besides, it is worth mentioning that some suggestam distinctions, in particular with regard toet
concepts of inter-disciplinarity, intra-discipliriigr and meta-disciplinarity. In the first case, kexdion
remains confined to each considered disciplinghénsecond, what it evaluated is their interactéong in
the third, all disciplines are evaluated and enbdn&ee GDEL RE, Rapporto sul problema mente-corpo
in L. Cuccurullo, E. Mariani, (edsf;ontesti e validita del discorso scientifid@oma: Armando Editore,
2005, 221, 253.

Others, instead, emphasise one or the other meaaiogyding to the exact context in which they are
used. See AWERTH, Unity in diversity: the virtues of a metadiscipligaperspective in liberal arts
education (2003)Journal of the National Collegiate Honors CounciOnline Archive Paper No. 118,
<digitalcommons.unledunchgoumal/118>; GHARDING, A. WEINBERG, Interdisciplinary teaching and
collaboration in higher education: a concept whéisee has comdn Wash. U. J.L. & Pol'y2004, 14.
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than one field of knowledgegconceivably with the aim of ascertaining some kaid
identity or unity, or of enabling a far-reachingafysis of phenomena that otherwise
appear overlooked by single and isolated approaches

Despite the ambiguity of its terminologythe appeal of interdisciplinarity
encompasses all subjects that have something to feam one another. This is also
valid with regard to the discipline of law, althdugot necessarily with incontrovertible
outcomes. In particular, some academics have weddehether the other disciplines
have profited more from the law’s contribution thaite versa, leaving open the
guestion of whether interdisciplinarity had actyaibntributed to the accumulation of
legal knowledge (in terms of having more and bdtewledge)’

Indeed, some convincing arguments in favour ofrchéeiplinarity in the context
of legal academic thought have been advanced, awibiegs, by Stancil, who suggests
that effective interdisciplinarity needs scholarghgage in a mature dialogue or, by her
own metaphor, to talk at the same table.

% In its concise meaning, interdisciplinary concetims instance of «relating to more than one brasfch
knowledge», while interdisciplinarity refers to ethuality or fact of involving or drawing on two orore
branches of knowledge». Oxford University Preseglish Dictionary (onling) def. interdisciplinary;
interdisciplinarity, <htp/Amwv.oxforddictionaries.com/definiion/@isi>. Cf. Cambridge International Dictionary
of English cit., def.interdisciplinary, 741.

* See Treccani. L’enciclopedia italiana (online) Vocabolario, def. interdisciplinare
interdisciplinarmente <http:/Amwv reccani.itvocabolariofinterdiscipie/>. Furthermore, the term
«interdisciplinarity» denotes the complementarititeraction and integration of different subjedisit
may converge into some common principles and meathod share some similarities, analogies and
parallels that overtake the general fragmentatioknowledge. At the same time, it indicates thenaps

of research to identify a common denominator amiffgrent fields of knowledge, while also nurturing
the singularity and multiplicity of each one. Trang L'enciclopedia italiana (onling) cit., def.
interdisciplinarita, <httpZAwwv.treccani.itivocabolariofinterdiscipkita/>.

®> J.MOoRAN, Interdisciplinarity, London and New York: Routledge, 2010, viii, 16561 180 (first ed.,
2002), who defines it as a «buzzword» to be treatithl particular caution, especially considering th
entailed risk of fragmentation, but also acknowksithe advantages for researchers to adaptptimis,
allowing the disciplines to gain new insights amigpectives on each area of research.

® Alluding to the fact that fragmentation charactes the legal disciplines, given that they all ewpl
distinct methods and models, Samuel discussesntheemce of interdisciplinarity on the disciplind o
law, also providing some historical examples ofpracal contribution between law and humanism. G.
SAMUEL, Is legal knowledge cumulativeip Leg. S, Vol. 32, No. 3, 2012, 448, 450-455, 471-472, 479.
"In her view (cf. TS.ULEN, The Impending Train Wreck in Current Legal Educatislow We Might
Teach Law as the Scientific Study of Social Govargan U. St. Thomas L.JVol. 6, No. 2, 2009, 302,,
<htip:/ir.stthomas.eduustiol6iss2/2/>), byoking outside its otherwise static environment, ldne can only
benefit from other disciplines’ perspectives, wharie embodied in the view of the different guebt t
occupy their metaphorical chairs and are expedaidthave «a good dinner conversation» by talking and
listening to each other. B.STANCIL, The Legal Academy as Dinner Party: A (Short) Matdeon The
Necessity of Inter-Interdisciplinary Legal Scholaigs in U. lll. L. Rev., No. 5, 2011, 1577, 1581 etgjse
1589-91, <htip/Alinoislawreview.orgwp-contdrtiortentiaricles/2011/5/Stancil.pdf>.
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In any case, its growing relevance, particularly bot limited to the academic
environment predictably depends on the congeniality of thehmet but also on the
accuracy of its results. Deliberately referringriterdisciplinary legal research in terms
of «legal research which incorporates insights fnroom-legal disciplines», it is also
accurate to identify some principal disrupting etents. The latter can essentially
become problems depending on the availability dadaspecially if socio-empirical,
but also on the accurate understanding and tramglabhe another’s equivalent concepts
or theories, and integrating them respectively th&r own contexts.

However, despite the intensification of interifitiaary focus in the legal field’
this does not in any way suggest that any incotporawill occur, or that the law
should renounce its typical authoritative functtdmn other words, it appears correct to
predict that a cautious interdisciplinary analysii not threaten the core of the legal
discipline, especially if, in order to lessen oro@vthe possible pitfalls to purse a
genuine dialogue with non-legal science, actudhbokation with experts in the given
field is pursued.

In this spirit, Samuel emphasises that the lawsti largely motivated by
authority rather than by a spirit of enquiry (assitvith social theory), with perhaps the
exception of comparative law that facilitates aprapiation of both paradigms. The
essential firmness and self-reference of the lava @ectrine would therefore sustain

that it is not, at least in terms of rules, mucteeted by other disciplines, while on the

8 For a broad and insightful reference to the acaciamd non-academic application of interdisciplityar
see RFRODEMAN, J. THOMPSONKLEIN, C. MITCHAM (eds.),The Oxford Handbook of Interdisciplinarjty
Oxford: Oxford University Press, 2012 (first ed)1D).

°® On the complexities and problems that may arisednducting interdisciplinary research, see the
contribution of W.SCHRAMA, How to carry out interdisciplinary legal researcBome experiences with
an interdisciplinary research methpdn Utrecht L. Rev. Vol. 7, No. 1, 2011, 147, 151 et seq.,
<htip/Aww.utrechtiawreview.orgindex phpluldeview/152151>, who defines the basic pattern§ an
interdisciplinary methodology. See also M. J. vaAN KLINK, H. S. TAEKEMA (eds.),Law and Method.
Interdisciplinary Research into Law tbingen: Mohr Siebeck 2011.

19 An example of such increasing interest for thighodology is found in the recent trend in legabsts

of the “Critical Analysis of Law”, sometimes simpigferred to as CAL, which looks at law as one of
many disciplines while not denying its intrinsictamomy. M.D. DUBBER, Critical Analysis of Law:
Interdisciplinarity, Contextuality, and the Future of Legal Studies C.A.L., Vol 1, No 1, 2014
<htip/ssm.comiabstract=2385656>.

! Quite confident in this respect seems to b®DVIck, Interdisciplinarity and the Discipline of Lavin
J.Law & Soc,. Vol. 31, No. 2, 2004, 163, 191-193.
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other hand the latter seem not to be particulashwoced by an innovative contribution
of the law™?

On the contrary, the insightful perspective thapeimal research and approaches
of diverse expertise may bring to the new undeditan of the law*® particularly
accentuating its affiliation with society and ewepanding the involvement of a wider
range of expert¥’ indeed has the merit of highlighting the law’saueness.

Either way, a variegate appraisal of differentdgebf knowledge is likely to be
very profitable for the law, as it is with othesdiplines™ This is particularly valid with
regard to copyright law and intellectual properéwl!in general. In such peculiar
contexts, in fact, the interaction between the ¢ other disciplines becomes crucial,
whether these belong to the social sciences ohdhganities, or have their place in the
natural sciences

On the one hand, these branches of the law ardarggunvestigated by a
multitude of disciplinary angles; on the other hatiety deal directly with a multitude

12 Cf. G. SAMUEL, Interdisciplinarity and the Authority Paradigm: SQiid Law Be Taken Seriously by
Scientists and Social Scientista?.Law & Soc. Vol. 36, No. 4, 2009, 431, 439-450, 458-459,

Cf. R.COTTERRELL, Subverting Orthodoxy, Making Law Central: A ViewSafciolegal Studiesn J.Law

& Soc, Vol. 29, 2002, 632.

13 For a broad analysis of the matter, among otlsees B TAMANAHA , A General Jurisprudence of Law
and SocietyOxford, UK: Oxford University Press, 2001; MEISE, The Importance of Being Empirical
in Pepp. L. Revyol. 26, 1999, 807, 817.

14 Cf. H.CoLLINS, R. EVANS, The Third Wave of Science Studies: Studies of Egpemd Experiengén
Soc. Stud. ScWvol.32, 2002, 235, 238-239, 244, 271, who suggessuing the Studies of Expertise and
Experience (SEE) with the express aim to «widetigpation in technical decision-making». To such a
extent they promote collaboration with those wha ba labelled “experience-based experts” (refuting
the oxymoron of “lay expertise” that instead creat@ore confusion), but whose expertise has not been
officially certified. At the same time, in considgion of the field of knowledge where experts might
operate, they distinguish “contributory expertidedm “interactional expertise”; the former is more
appropriate in the scientific field, while the &tbetter suits the context of the arts. Howevespde this
enthusiastic broadening of expertise, the authiss\earn against the superficial attribution of entjse,
thus endorsing preliminary and meticulous analgésuch acknowledgement.

Cf. N. PrRiIaAULX, M. WEINEL, Behavior on a Beer Mat: Law, Interdisciplinarity Expertise in JTLP,
Vol. 2, 2014,<htpilinoisip.comjoumnalipatentuploads/2014/02/Priauix_Weinel BehaviourBeex-Mat_130214.pdf>,
who, following the logics of such a theory of exjee, reiterate the advantages and the risks tetate
the use of interdisciplinary analysis in legal $&sd At the same time, they underline the potetyiaind
the value of other types of interdisciplinary engiagnt, although limited to a precursory function to
more mature interactional research, such as «siionléicrash test’) research».

15 3. P. StancIL speaks of this metaphorical bridgehe Legal Academy as Dinner Party: A (Short)
Manifesto on The Necessity of Inter-Interdisciptindegal Scholarshipcit.,, 1580, who recalls that
«legal study is inherently normative, dynamic amtridisciplinary». Cf. FT. ARECCH| La complessita
nella scienzain L. CUCCURULLO, E. MARIANI (eds),Contesti e validita del discorso scientifjamt., 279.
As he emphasised, «a fertile interdisciplinary appgh among different scientific disciplines, eadthw
its own ranges, restores a mutual respect of tthescription of reality, without the presumption of
reducing them into one single description», at 8% translation].
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of subjects that belong to different fields of kredge. Therefore, the challenge of
«building bridges between the legal discipline atider sciences» appears extremely
real and tangiblé®

The idea of interdisciplinary study as a livelaldigue and interactive relationship
among various branches of knowledge, in other wdrds a decisive impact on the way
that scholars nowadays approach copyright law.heuamtore, as the interaction of the
law with cultural and social theories is particlyfaemphasised’ so is its liaison with
literature, although not always without clatt&tssinally, the particular affiliation with
literature is also corroborated by the special rede that legal scholars have
demonstrated for the penchant of using the figurestaphors and language of literary
studies to illustrate legal matters, even simplyhwthe purpose of re-dressing their
theories in new and more appealing clotlfes.

At the same time, one must understand that “itas all a bed of roses”. In
essence, the route to interdisciplinarity has s glitches and perils and, as bizarre as
this play on words might sound, it requires disoipf® The risk of a rushed use of
interdisciplinarity — particularly when it takesetlshape of «turning the sum of human

knowledge into an undisciplined hotchpotch disset@d by a chaotic babble of

8 W. ScHRAMA, How to carry out interdisciplinary legal researctSome experiences with an
interdisciplinary research methodit., 161.

" See D.T. GOLDBERG, M. MUSHENQ L. C. BOWER (eds.),Between law and culture: relocating legal
studies Minneapolis, US: Univ. of Minnesota Press, 200hpse primary purpose is to map and describe
the link that exists between contemporary soci@legd cultural studies, and thus between the ladv a
culture in general. Besides, their initial questmm the actual latitude of the intersections amtavg
culture and identity (Introduction, XV) stimulatdee broader question of how the law indeed sedareul
and art, but also how and to what extent the latteiinfluenced and shaped by the law.

8 For an initial assessment of the topic, see, intiqudar, A. SANSONE, Diritto e letteratura.
Un’introduzione generaleMilano: Giuffreé, 2001, 753 et seq.;B.BARON, (1999)Law, Literature, and
the Problems of Interdisciplinarityd08 Yale L.J, 1059, 1061. Cf. GRossI (ed.), Il diritto nella
letteratura rinascimentale europea. Percorsi dierica interdisciplinare Padova: Cedam, 2004.

' The familiarity of law and literature is well de#med by |.WARD, From literature to ethics. The
strategies and ambitions of law and literatuine O.J.L.S, Vol. 14, No. 3, 1994, 389-390, who recalls the
difference between the views of law as literatund &w in literature. While the former considergdé
texts as «pieces of literature», the latter suggetite use of literary texts and narrative fictas a
supplement to [...] ‘legal’ texts, to better facitiéajurisprudential discourse and understanding».SCf
LEVINSON, Law as Literaturein Tex. L. Rev.Vol. 60, 1982, 273.

%0 See HGADLIN, L. M. BENNETT, Interdisciplinarity without Bordersin G.BAMMER (ed.), Disciplining
interdisciplinarity: integration and implementatiorsciences for researching complex real-world
problems Australian National University, Acton: ANU E-Ps2013, 417, <htp/ipress.anu.edu.au?p=222171>,
who also give praise for being «careful [enoughf tooslip into the elitist assumption that thoseowh
know the most know the best», at 425.
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contending voices with erratic levels of authoatyd expertise» - is real and even seems
exacerbated by technological inpéts.

Additionally, when interdisciplinarity incidentallyenters the courtroom,
magistrates have indeed to evaluate expert findamgsunderstand the actual meaning
of different subjects’ theori€g. In this regard, it has been pointed out how expert
technical and scientific knowledge has dramaticadbreased over recent decades and,
conversely, the relevance of common knowledge ithaxpected to characterise the
average person seems to have dimini¢iidebr instance, there is a tangible risk of
misinterpreting evidence, which places the emphasithe need to be extremely careful
with too much confidence in non-legal findirf§sThe idealisation of science can be as

dangerous as its ignorance, but the same can éredidfwith its misconstructiom.

21 J.MoRaAN, Interdisciplinarity, cit., Preface.

2 See SJASANOFF, What Judges Should Know about the Sociology oh&eie Jurimetrics J.Vol. 32,
1992, 345.

%3 Cf. B. RADOS, P. GIANNINI, La consulenza tecnica nel processo civililano: Giuffré, 2013, 37-38,
who, referring particularly to the Italian systewgnder whether it is correct to say that the judg#till a
«peritus peritorum» or rather a «servus peritoru8ee also MTARUFFO, V. ANSANELLI, La prova nel
processo civileMilano: Giuffre, 2012, 1052-1055, who ponder otler reliability and accuracy of expert
knowledge, especially within the civil law procedusystem. Cf. VANSANELLI, La consulenza tecnica
nel processo civile: problemi e funzionalitdilano: Giuffre, 2011.

On the role of expert withesses, particularly witlgard to the US system, see the earlier contabudf

P. HUBER, Galileo's Revenge: Junk Science in the Courtrodlaw York: Basic Books, 1993, who
attempts to trace the origins of what he labelsKjacience”, namely the pseudo-science of compmanis
or faulty findings of which lawyers often take adt@ge and which courts, by reflex, incorporatehigirt
judgements.

4 See GEDMOND, Constructing Miscarriages of Justicen 0.J.L.S, 2002, Vol. 22, No. 1, 53, 69-70,
who, despite focusing on the application of sualtioa in the context of criminal law, warns agaitis
perilous extreme idealisation of natural science emnsequently the handling of scientific evidebge
magistrates. Similar conclusions are reached, agmithe criminal law field, in JDE KEUSER H.
ELFFERS Understanding of forensic expert reports by judgkgence lawyers and forensic professionals
inP.C. &L, Vol. 18, 2012, 191.

%5 See EMERTZ Undervaluing Indeterminacy: Legal Translations oic&l Sciencein DePaul L. Rey.
Vol. 60, 2011, 397, <htip/Ma.ibrary.depaulegiviewcontent.cgi?article=1132&context=law+evieywwho notes how
vagueness remains a challenging issue for an efiadialogue between law and other social sciences,
particularly when the former is mistaken in undamsling the peculiar intrinsic indeterminacy of thiter
but has no difficulty in acknowledging its own. Malidate her arguments, focusing on translation
difficulties that arise from interdisciplinary amaches, she suggests paying greater attentioneto th
specific linguistic patterns that characterise egishipline.

Cf. D.S.CauDILL, Ethnography and the Idealized Accounts of Sciem¢aw, in San Diego L. ReyVol.
39, 2002, 269; HM. CoLLINS, Researching spoonbending: concepts and practicg@anficipatory
fieldwork in C.BELL, H. ROBERTS (eds.),Social Researching: Politics, Problems, Practi¢®ndon:
Routledge & Kegan Paul, 1984, 54-69.
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1.1  Aninterdisciplinary approach to misattributiof authorship

All these premises serve well for the proposed airdepicting and explaining
authorship misattribution precisely from an intediplinary viewpoint. The
controversial nature of plagiarism and the criticakd for flexibility of approaches in
fact appear to function as an additional triggesjsting on a method of analysis that
looks at more than one perspective, and suggesgmgcriteria of evaluation that are
therefore required, and the interdisciplinary psscappears to be not just appropriate
but indispensable.

Consequently, the uncertainty of the concept andeiated issues advocates the
idea of embracing plagiarism as a very interdistgly phenomenon, as genuine or
reproachable as it could P& The salutation of a more conscious understanding o
misattribution, in fact, on the one hand, welcoraesappropriate distinction among the
many faces of imitation; on the other, it seemdavey a necessary distinctiveness
between a copying conduct that solely affects #rsgnal interest of proper authorship
attribution and an act that additionally undermitieseconomic interests of the wdrk.

These apprehensions certainly concern the jupstdicularly when plagiarism
goes to trial, but they also directly regard lites artists and, more generally, experts of
different disciplines, who are often involved insaitribution controversies, all united
by the contrasting attitude of establishing theidbdsr the applicable sanctions or
offering the foundation for relieving the misattitbng conducts from all constraints.

There seems, in fact, to be adequate scope to isppldferent instances of
misattribution, which should not all be treated Hane. As a result, it is conceivable
that certain conduct may amount to an infringen@ngomeone’s rights that the law

should protect, even only as a mere violation efrtioral right in the work, as well as

% To such an extent, some have suggested linkingtslpossible expressions to the model of
«contrafactum», which would then include any takorgmocking that at the same time deliberately
endorses or rejects the liaison with the originalky G. PERON, A. ANDREOSE (eds.),Contrafactum.
Copia, imitazione, falsceit., X-XI.

" Those who strongly advocate an essential estragigielnetween plagiarism and counterfeiting certainly
welcome this concluding recommendation, evidendyl@ng as the conduct of either plagiarism or
counterfeiting is directly and unmistakably ideiatifle as such. Nonetheless, the radical exclusi@myp
association between the two seems, however indpiécbe better explained in Chapters 4 and 5.

Cf. Z. O. ALGARDI, La tutela dell’opera dell'ingegno e il plagiait., 368-370, and 424. According to the
author, such an approach is not flawless, sinoglit applies to those circumstances in which thedoaot

is easily identifiable and straightforward.
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entailing a violation of the economic rights. Howevthe same conducts may indeed
refute any illicitness and rather consists in &oiest and unethical behavidtir.

In other words, the interdisciplinary approach ttagmrism implies an
understanding of the benefit that a wide-rangind knowledge-based exploration of
the issues related to attribution represéhfBo such a degree, it appears pertinent to
examine the estimations provided by the expertach applicable field, with reference
both to the theories that accurately apply to plagin in those specific areas and to
what they conjecture with regard to the legal assest of the subject.

Among all disciplines, contemporary art seems tohiegeperfect case in point; at
least to the extent that it provides several exampl which attribution has either been
celebrated or negated, providing the best enviretinfer plagiarism conducf
Regarding its celebration, starting from the vidvwattit is vital to art, as well as to
progress’ there is a fairly widespread impression that @legin may be considered
one of the many creative exemplifications of aft,not even a way of actually
appreciating the original aff.

The general considerations were previously made rglation to

interdisciplinarity with respect to the artisticrtext®® The relationship between law

28 0n this last point, see also FoSNER The little book of plagiarisprit., 17-21, and 37-43.

29 Once more, similar confidence in the experts’ gsialis in part due to the incidence that a megalle
consideration of whichever copyright issue has beexuated risks ignoring its multidimensional side
This is particularly true with misattribution, wieethe firm lens of the law is likely to take an enassary
and perilous distance from the actual represemati@art and creativity.

%0 The proclivity of art to justify and even proclaimisattribution may be summarised in the words of
who believe that appropriation is the very bastste standard, to the point that reutilisatiortreaches
original creation and grants autonomous value todvged art. On this, see BLISSET, P per plagiq
A.A. (eds.) Vero e falso. Plagi, cloni, campionamenti e simigit., 141. Cf. G.MARZIANI,
Contemporanea-mente poplagiarjsfi.A (eds.)Vero e falso. Plagi, cloni, campionamenti e sipuit.,
39-40.

% As it was argued:[«.] le plagiat est nécessaire. Le progrés l'impliduserre de prés la phrase d’'un
auteur, se sert de ses expressions, efface unefadése, la remplace par l'idée juste>oMIE DE
LAUTREAMONT, Poésies lIParis: Librairie Gabrie, Balitout, Questroy ee1870, 6.

%2 The multiple expressions of misattribution extéadhe notion of it as diversion, which in the ié
will become an actual artistic movement of a passi® proclamation of plagiarism, callddtournement
See SOUTPUT, Plagiarismo, il mondo & nuoyait., 125. Cf. DGUY-ERNEST, G.J.WOLMAN. Methods of
Détournemenin Les Lévres Nue8 May 1956. Translated by Ken Knabb.

% Cf. A. SARAT, Crossing boundaries: from disciplinary perspectit@sn integrated conception of legal
scholarshipin ID. (ed.),Law in the Liberal Artslthaca, US: Cornell University Press, 2005, 8deg.

92



and art”® in fact, is a perfect example of how legal and-feyal disciplines interact
with each other’s rules and functioning, especiallgen their contrasting bond is
brought before the couft. Despite their manifest and logical autonomy, thdyen
overlap, when we consider either the way the lansab regulate and shape art, or how
art wishes to depict and represent the {a®urthermore, eventually legal discourse on
art may also enter the realm of ethi€dn this regard, despite the instances in which
artists themselves declare “an art of misattrimitidhere are still some grounds to
foresee certain boundaries, particularly when atore selection of others’ material
takes the place of a verbatim reproduction of theirks>®

Similar considerations apply to other fields afolwledge. Moving from the

world of fine arts to musical works, for instant@ngs do not change much. Borrowing

3 Such intertwining therefore reduces the seemistadce, which becomes explicit when typical legal
issues such as copyright and related rights inntbik are considered. For a review of scholarly vgork
that have investigated the various intersectiodawfand the arts, see B. FARLEY, Imaging the Lawin

A. SARAT, M. ANDERSON C. O. FRANK (eds.),Law and the Humanities: An Introductio@ambridge,
UK: Cambridge University Press, 2010, 292-312.

These articulations of art and law’s interactioa efficaciously illustrated in @oUzINAS, L. NEAD, Law
and the Image: The Authority of Art and the Aestledf Law Chicago: University of Chicago Press,
1999, where the former is labelled “law’s art” ahe latter “art’s law”, at 11. Cf., for an exemftion

of such intertwining, AY OUNG, Judging the Image: Art, Value, Lalwondon: Routledge, 2005.

% Besides, even beyond the courtroom, the role pées seems particularly relevant when dealing with
works of art. See RD. SPENCER The expert versus the object: judging fakes argkfattributions in the
visual arts New York: Oxford University Press, 2004, whictctises on the process of authentication,
namely attributing a certain work to an artist, amement or an epoch.

Interesting contributions on the subject are nokileg. See, among the latest, BOESCH M. STERPI
(eds.),The Art collecting legal handbopkondon: Thomson Reuters, 2013, with a manifestrivational
perspective; JB. PROWDA, Visual Arts and the Law: A Handbook for Professispnaondon: Ashgate
Publishing, 2013, for a narrower US perspectiveienal art.

% See, among earlier works on the topic) R2RUCKER, G. GUMPERT, Museums without walls: property
rights and reproduction in the world of cyberspaice$S.W TIEFENBRUN, Law and the artsContributions

in legal studies, no. 87, Westport, Connecticutegbmwood Press, 1999, 47-66, which also offers an
interesting view of digitalisation of art.

3" This particular aspect will be better discussedhi@ next paragraphs. However, for a preliminary
background, see, in particular, BeN-DOR, Law and Art: Justice, Ethics and Aesthetiédingdon,
Oxon, UK; New York, US: Routledge-Cavendish, 20fi5{ ed., 2011); JH. MERRYMAN, A. E. ELSEN,
Law, ethics, and the visual arisondon and New York: Kluwer Law International,0(first ed., 1979),
which also offers a dedicated analysis of the stimoral rights at 305-382.

% S.HoME, Nessuno osi chiamarlo plagiarisma.A. (eds)Vero & falso. Plagi, cloni, campionamenti e
simili, cit., 121-122. Besides, others claim that the tsaope of creativity is to learn how to use and
reproduce the creations of others. See, in thige@sCMAs|, L'iperestetica del plagipcit., 36.
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from others’ notes and using the same tune may ssanonly natural, given the
extreme derivative nature of compositions, but asmetimes inevitabf&.

Nevertheless, compared to the more malleable @kitlaf art, in the musical
context misattribution attracts a larger portiorthad blame, certainly exacerbated by the
concerted worries of the more lucrative concernshef music industr§? In addition,
music allows a reconnection with the earlier disedsnotions of the relationship that
occurs between legal and non-legal approaches,ewherthe end, their respective
views may not collide. One example of this clasfoigeseen in the dissimilar evaluation
offered to music production, as well as the medmaasiof its protection, which seem to
foster some theory of copyright unfairnéss.

In particular, according to some, the law seentsaice forgotten that intellectual
products are largely the result of appropriatioacfices. This concept is well and

interestingly explained by Frith’s image of:

An age of plunder in which music made in one plforeone
reason can be immediately appropriated in anotkesepfor
quite another reason, but also that while music lmashaped

% Misattributing practices in the musical environrnare in fact sometimes reconnected to psycholbgica
motives. For a first account of the issue, sedBROER (ed.), Musical Acoustics, Neurocognition and
Psychology of Music - Musikalische Akustik, Neugpition und Musikpsychologie. Current Research in
Systematic Musicology at the Institute of Musicglddniversity of Hamburg - Aktuelle Forschung der
Systematischen Musikwissenschaft am Institut fisikissenschaft, Universitat Hambufgrankfurt am
Main, Berlin, Bern, Bruxelles, New York, Oxford, @f: Lang, 2009.

40 D. suismaN, Selling sounds: the commercial revolution in Amemicmusic Cambridge, Mass.;
London: Harvard University Press, 2012 (first e)09), who revisits the history of music commoditie
and the music industry as a whole in order to nigjke of their contemporary meaning and function.

! Such alleged unfairness may arise from the tendemdiscourage certain methods of making music,
such as improvisation, variation and samplingodioster disparity among musicians, especially kbetw
those who have greater commercial powerF8TH, L. MARSHALL, Music and CopyrightHoboken:
Taylor and Francis, 2013 (first ed., Edinburgh:ribdirgh University Press, 2004), 124, who also argue
that the law has essentially privileged Western paositional music production rather than the non-
Western traditional one.

On the contrary, there seems to be greater awar@aeshield more carefully music in the context of
traditional knowledge. See, in this regard, BRATENG, The copyright thing doesn't work here: Adinkra
and Kente cloth and intellectual property in Ghafkérst peoples: new directions in indigenous ssadi
Minneapolis: University of Minnesota Press, 2011. £ A. AGORDOH African music: traditional and
contemporary New York: Nova Science Publishers, 2005; RLEY, Indigenous intellectual property
rights: legal obstacles and innovative solutipi@ntemporary Native American communities Vol. 10,
Walnut Creek, Calif., USA: Altamira Press, 2004.
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by the people who first make and use it, as expegét has a
life of its own»-2

Undoubtedly, the creative process in itself, relgmsl of the specific work at
issue, has evolved and much of its evolution is tuéhe prominent interference of
technological changes, as well as a more or lesscious endorsement by sociéty.

However, authorship misattribution seems to recaieempletely different type
of attention from art and other intellectual disicips than that which it receives from
the law. This may also point towards the fact tiiahe law does not give proper
account to the multiplicity of attitudes showed Mmther disciplines towards
misattribution, there is a serious risk that, agpesms with other subjects of copyright,
an uncompromising approach would also facilitate thfringement of someone’s
rights**

Consequently, the next coherent step would be poweover the actual
feasibility of consenting to an assorted approach addressing authorship
misattribution. In particular, the combination ofpert guidelines and social norms, in
addition to, or sometimes in place of, legal rubggpears to be a proper response, given
that, on a larger scale, social norms for the ackedgement of authorship support the
moral expectation of artists that their works wi# credited to them. In fact, as Ng

suggests, «the goal of the copyright system uletgais, and should be, about

42 3. FRITH, Music and identityin S.HALL, P. DU GAY (eds.),Questions of Cultural IdentityLondon:;
Thousand Oaks, Calif.: Sage, 1996, 109, <htpi¥fgeorgetown.eduinvinemvtheory/Frit-Music-deiehtity-1996.pdf>.
For an historical illustration on the controversaitanglement of music and law, see@TLER, A
manual of musical copyright law: for the use of rymublishers and artists, and of the legal profess
London: Simpkin, Marshall, Hamilton, Kent, 1905 figg¥/archive.org/detailsimanualofmusicalcO0cut>.

43 See, in particular, $SREENFIELD, G. OSBORN Law, music and the creative processS.GREENFIELD,
G.OsBORN (eds.),Readings in Law and Popular Cultyreoutledge Studies in Law, Society and Popular
Culture, London: Routledge, 2013, 310-324, who ys®lthe fundamental steps of such developments,
also focusing on how new technologies (includirgjtdiation) have increasingly altered not only ey
people conceive and consume music products buttidsmanner in which the concept of authorship is
understood.

Cf. R. TARUSKIN, The danger of music and other anti-utopian ess@erkeley and Los Angeles;
London: University of California Press, 2010 (firstl., 2008), who also scrutinise the influence of
external factors, such as the role of critics,antemporary composition and performance.

“ Such a possibility, as we shall see, may not tdnfyeeded by a more steady legal designation of
plagiarism or any legal applicable rules. Nonetb&lea clearer stance of the law would be yet very
welcome.
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improving the social and educational conditionsnofividuals and society [thus] with

strong moral and ethical undertonés».

2 Understanding plagiarism through social norms

Unquestionably, copyright and, more generally,liet¢éual property, play a significant
role in society*® Ascribing a clear and explicit social drive to gdght thus strengthens
the perception that many of its aspects deservasaassment that exceeds a strictly
legal viewpoint. As a consequence, there seeme &nbugh latitude, even with regard
to misattribution practices, to demand an apprdhahescapes an excessively rigorous
mesh of the law, but not to the extent that itolmement should be entirely denied.

In this regard, it is essential to understand ffecethat social norms may have
on copyright and in particular on misattributionpfoper estimation of social norms, in
fact, seems to facilitate a more accurate undeisignof people’s behaviour in the
copyright environment and accordingly guide theerpteter towards conducts of
plagiarism.

To serve such purpose, it is first important toirkethe meaning and the scope
of social norms in general and then see their ipemnnotation within the context of
copyright and misattribution. A valuable definitiasf social norm, for instance, is
provided by Posner who describes it as «a rule thstinguished desirable and
undesirable behaviour and gives a third party thiaity to punish a person who

%5 A. NG, Copyright law and the progress of science and theful arts Elgar Law, Technology and
Society series, Cheltenham; Northampton, MA: Edwighr, 2011, 20, who underlines that these are the
moral and ethical rules that define the acceptanemt of certain conducts.

6 with an emphasis on the Italian system, this apsiom is confirmed by an express ruling of the
Constitutional Court, which affirmed that creatwerks of the mind have a constitutional status, smd
their protection is of constitutional intere&oc. Emi it. ¢ Soc. Cd Soyr&l April 1995, Const. Court. n.
108, [1995] Rep. Foro it. v. Dir. autore n. 81; 969 Annali it. dir. autore348, [1995]Foro it. | 1724,
[1995] Impresa758, [1995]Cons. Statdl 603, [1995]Giust. civ | 1423, [1995]Arch. civ 934, [1995]
Dir. ind. 887, [1995]Dir. inf. 594, [1995]Giur. costit 876, [1995]Riv. dir. ind Il 247, [1995]Dir.
autore421.). Cf., with regard to the constitutionalityltalian copyright law, VCARIANELLO, Profili di
legittimita costituzionale della legge sul diritth autore nelle sentenze della Corte CostituzionBlie.
radiodiff. telecom1988, 91, who analyses some of the most reless® law on the subject.
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engages in the undesirable behaviour», where tth®dty has a private and not public
nature, as it is instead with the 14{v.

The topic is among the most complex, and the lbeeadealing with social
norms is copiou8® Preliminarily, leaving aside the theories thatresgly deal with the
dissimilar implication of choosing one or the otlienominatiorf? for the purpose of
the present analysis, the terms social norm andalsoule will be treated as
synonymous?

Acknowledging the visible link between law and sbgP* and the configuration
of social norms in terms of «foundations of socialer»>? there is yet some latitude to

foresee important distinctions and therefore tavdagew lines between legal and social

“"E. A. PoSNER Law and social normsCambridge; London: Harvard University Press, 2000

“8 For a broad and recent recap, see the collecfi@ssays edited by MKENITIDOU, B. EDMONDS, The
complexity of social norm&€ham: Springer International Publishing, 2014 8lso SA. HETCHER (ed.),
Norms in a Wired WorldCambridge Studies in Philosophy and Law seriesni@¢idge, UK: Cambridge
University Press, 2004, 1, 149 et seq., who plaegtcular attention on the proximity of social ms
and customary law, on the condition that the sqmiattice of custom is obligatory.

49 Regardless of the abundant contribution to theeisshere is still little consensus on it. See, for
instance, CHORNE, Sociological perspectives on the emergence of kooians in M. HECHTER K. D.
OpP (eds.),Social Norms New York: Russell Sage Foundation, 2001. Beydmar tdistinctiveness, for
instance, from categories of norms that have a hooneeligious basis, they are often seen as ieltated.
According to Sayre-McCord, for example, moralitypiarticular has a strong influence on social cohduc
G. SAYRE-G. McCoRrD, Normative Explanationsin D. BRAYBROOKE (ed.), Social Rules Boulder:
Westview Press, 1996, 36.

%It is still important to acknowledge that therev@deen many attempts to give an exact meanirfggeto t
term norm as distinct from the term rule. On tbise PROBINSON, The Rise of the Rule: Mode or Node?
P. CoLLETT (ed.), Social Rules and Social Behavip@xford: Basil Blackwell, 1977, 74; R.INDSAY,
Rules as a Bridge between Speech and AcBoBOLLETT (ed.),Social Rules and Social Behavipauit.,
159-173.

°l See HRoss Law as a social institutignLegal theory today series, Oxford: Hart, 2001pwhtraces
the fundamental passages of Weberian and Harteorids, respectively in thgociology of Lavand the
Concept of LawSee also MBAIER, Social and legal norms: towards a socio-legal umsti@nding of
normativity, Farnham, Surrey: Burlington, VT: Ashgate, 2013.

%2 A. ETzIONI, The monochrome sociefjrinceton, N.J., USA: Princeton University Pre&303 (first ed.,
2001), 163-165, who underlines the importance afemstanding social norms in general, particularly
considering their aptitude to challenging the laarmctment and enforcement.

With a similar aim, others concluded that «sociglig supposed to recover the social link of lawnfro
the invisibility to which lawyers had relegatedit the development of positive law». K. ZIEGERT, On
Eugen Ehrlich, Fundamental principles of the somiyl of law in A. J.TREVINO (ed.),Classic writings in
law and societySecond edition reviewed and expanded, New Bruswi.J.: Transaction Publishers,
2011 (first ed., 2007), 123, 132, expressly refgrio Ehrlich’s theory that law is first a law afciety
and is appropriately enacted only when social padteare known. Cf. EEHRLICH, Fundamental
principles of the sociology of lawranslated by WL. MoLL [orig. Grundlegung der Soziologie des
Rechts Munchen: Duncker und Humblot, 1913], with an @adtuction by R. Poundilarvard studies in
jurisprudence Vol. 5, Cambridge, Mass.: Harvard University Rrel936.
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regulation, considering that each should maint&sirivn autonomy? In other words,
interaction between the law and social norms iscoime degree, indisputaifeWhile
the former influences or enforces the latter, thpact of social norms may also extend
to their sway to foster the observation or violataf a given legal rule>

Concisely, social norms, also described in termgimformal social regularities
that individuals feel obligated to follow becausk am internalized sense of duty,
because of fear of external non-legal sanctiongot»>® certainly influence people’s
behaviour, and the established interest of schafatise subject seems to confirm this
assumption”
In addition, they play a crucial role in designioghavioural rules, although there is less
consensus on the appropriateness that they magjtatéshe law® precisely when we
move from single and relatively small communitiegtie larger concept of society as a
whole. Accordingly, it can be maintained that suatrms define the regular and
informal conduct of individuals that respond toaumal sense of duty, which may also

be triggered by the dread of being sanctioned vthemules in question are violat&t.

3 This is well summarised by those who, althoughnaekedging the foundation of law in social
practice, do not deny its normativity (89-90), timsstly recalling the uniqueness of the law. Sd@aa.
(ed.),The authority of law: essays on law and moralidxford, UK; New York, USA: Oxford University
Press, 2009, 2012 (first ed., 1979), 115 et seq.

> As Ellickson emphasises, this inherent connedsaiso acknowledged by legal scholars who have for
a long time barricaded themselves behind the séfentiality of law. RC. ELLICKSON, The evolution of
social norms: a perspective from the legal acadeimyM. HECHTER K. D. OpP (eds.),Social Norms
New York: Russell Sage Foundation, 2001, 62. Os, ttee also VPOCAR, Il diritto e le regole sociali.
Lezioni di sociologia del dirittoMilano: Guerrini scientifica, 1997.

5 M. F. ScHuLTz, Copynorms: Copyright and Social Norn.K. Yu (ed.), Intellectual Property and
Information Wealth: Issues and Practices in the i@igAge. Vol. 1: Copyright and Related Rights
Westport: Praeger Publishers, 2007, pp. 8-9, 10-11.

*% R.H. McADAMS, The origin, development, and regulation of narinsMich. L. Rev, Vol. 96, 1997,
338.

" See PCOLLETT, Social Rules and Social Behaviouxford: Basil Blackwell, 1977, who offers a
synthetic but valuable recapping of the main thesrivho wrote on the subject, including Hume, Kant,
Wittgenstein and Chomscky, Fillmore and Hymes. &se RB. CIALDINI, C. A. KALLGREN, R. R. RENO,

A Focus Theory of Normative Conduct: A TheoretiRafinement and Reevaluation of the Role of Norms
in Human Behaviqgrin Adv. Exp. Soc. Psychdlol. 24, 1991, 201.

*8 The confident approach of Ellickson is, for instancriticised by those who are more sceptical tdea
the theory that the law may not even be necessargdulate individual conduct in society. See, for
instance, JBRIGHAM, Order without Lawyers: Ellickson on How Neighboedt® Disputes[reviewing]

R. C. ELLICKSON, Order without Law: How Neighbors Settle DispytesLaw & Soc'y Rey.Vol. 27,
1993, 609.

* In line with these assumptions and Ellickson’simlébn of social norms in terms of[tke rule
governing an individual's behaviour that is diffiysenforced by third parties other than state agémt
means of social sanctions», where social sanctinag consist, for instance, of negative hearsay,
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However, in order for them to function properlylividuals need to accept them
as binding, at least within the group or communityvhich they relat&® Furthermore,
since their behaviour likely responds to other potsnthat also depend on the
consideration they have of others’ condcit is essential to look at the subjective
latitude of a norm’s acceptance and its affinityty particular group of people, as well
as their personal motivation to act in a certairy.#Wa

The pronounced attention that society directs tde/gplagiarism seems to
corroborate such an instance. In particular, wellegty witness the growing interest of
the media in alleged cases of what it often labtdgary stealing, which validates the
assumption that misattribution has always had, stilidhas, a remarkable impact on
public opinion.

Whether fictionalised, veiled by romance or impniypéermed, plagiarism still
represents an extremely fashionable i$8was its historical roots demonstrate, which

also know no territorial precincfé. It involves the various and disparate fields of

ostracism or banishment. B. ELLICKSON, The evolution of social norms: a perspective frow legal
academycit., 35.

% As Horne highlights, the acceptance of the nommgiestion also depends on the social status of the
recipients and on the selection they operate amalhgavailable rules. CHORNE Sociological
perspectives on the emergence of social npaihs 21-25. Furthermore, individual conduct ate@ems to
be influenced by power and personal interests, lwisiegggest an assessment of social norms from a
social, economic and historical perspective. Seehis, D.BRAYBROOKE, The Representation of Rules in
Logic and Their Definitionin ID. (ed.)Social Rulescit., 11-13.

®1 Of particular interest, in this respect, are Khion's studies on the social dynamics that regutese
conduct of individuals within the agricultural coramty of Shasta County, California. He concludest th
the members of this particular group were more @ronfollowing social norms than legal prescription
because they understood the former to be moreiasffi@and influential on the conduct of the other
members. RC. ELLICKSON, Of Coase and Cattle: Dispute Resolution Among Nmigh in Shasta
County in S.L.R.,Vol 38, 1986, 623. See also R. ELLICKSON, Order without Law: How Neightbors
Settle DisputesCambridge: Harvard University Press, 1991.

2 M. F. ScHULTZ, Copynorms: Copyright and Social Normst., 12-17, who describes as the main
influencial factors: Perceptions Regarding PeeraB&tur; The Number of People Perceived to Follow a
Norm; Relevant Peer Groups; Self Interest; ReciprpDeterrent Strategies vs Normative Strategies.

% Among ltalian daily reports that have expresslgradsed the subject, see@GLIARDI, Il plagio da
Beethoven a Zucchero. Quando le 7 note coincidooppt, in La Repubblica.it 18 August 2006
<htip/Awvrepubblica.i’2006/08/sezioni/spettaeol  culturalplagiofplagio/plagio.himi?ref=search€,, MORETTI, Invictus
sembra ‘O sole mio. Gli editori della Siae: € plagin La Repubblica9 April 2010: 63; ETREVI, Da
celan a littell la mania del plagica Repubblica31 December 2011; ATTANI CAVINA, Da David a
Picasso quel sottile confine tra ispirazione e jdadgn La Repubblica8 January 2012; S.BALDI, Il
valore creativo del plagioin La Repubblica25 May 2013.

% with regard to the UK overview, see \WAGNER, «Plagiarism? No - it's called researchihe Times

27 November 2006; ZSTRIMPEL, «Sounds familiar: the perils of plagiarisn®he Times7 April 2010;

C. Kenny, «Examiner in plagiarism probé&khe Sunday Time8 October 2011; &KAMM, «Sometimes
be grateful for a spot of plagiarismbhe Times24 September 2013; GIIDGLEY, Nice letter, a pity it
was copied from Americén The Times19 July 2014.
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knowledge and is often detected in musical worksyies, novels and other literary
products, even politics. What's more, it seems thatinaccuracy of lexis, even by
reporters, is in some measure explained by thensdfadescribing a subject that is by
nature polychromati®> The voice of journalists, however, speaks alsatierordinary
person, so it is in some sense the voice of saciety

It is worth saying that people seem to be less|geht when misattribution
affects literature and, in most cases, the predamimeaction is disapproval and
condemnation towards an act that not only damdgesvork and its creative kernel but
also directly harms the public and impairs culfifrénversely, the typically tolerant
answer to alleged musical or artistic plagiarisveeds a different attitude. Perhaps this
also reflects the impression that in the field ibérature it is more probable that a
deliberate substantial and verbatim copy occurslewh music and the fine arts there
seems to be more space for imitation and toleradfowing®’

On the other hand, to describe the understandingagfiarism by the average
person, it may be useful to look at its definitiondictionaries, similarly to what has
been done with regard to the concepts of creativatyd originality, and
interdisciplinarity. Very briefly, English dictiom&gs describe it as «the practice of
taking someone else’s work or ideas and passing tifeas one’s own%® or using part
of their work and pretending it is his/her o¥nwhile regularly indicating it to be

synonymous copying, infringement of copyright, pya theft, stealing, and

% Nonetheless, whether any inexactitude may to sextent be exempted, there is still a likelihood of
enabling dangerous distortions that may insteadgltrashindering a proper understanding of the éssu
However, despite this general trend of inaccurauat tfeatures the attitude of reporters and more
generally the media, there are also some diffusedbts as to whether the term plagiarism has beeth us
in the proper way or received the right attentesmwell as whether it should be a matter for thedaall.

On this, see VBERRUTI, Ma il problema sono le regole: si pud parlare dagio?, in La Repubblica.it4
September 2007; BBALATERIA, Furti d'autore la letteratura un immenso campo dadi falsari, in La
Repubblica.it 7 July 2010.

% See NBoweRs Words for the Taking: the Hunt for a Plagiaristew York: London: W. W. Norton &
Company, 1997, 26, 29, who explains how, rhetdsicsppeaking, the issue of plagiarism does not seem
to represent a serious threat, to the point at lwhibecomes concrete and practically affects titaar,
who, from that exact moment, will not welcome iyyamore and perhaps would even deny that he/she had
ever suggested that imitation is in the natureuitiice.

67 J.WALKER, A. Copy This! A Historical Perspective on the Usthe Photocopier in Artin J. P.Lesko,
Plagiary: Cross-Disciplinary Studies in Plagiarisnfabrication and Falsification Michigan, USA:
University of Michigan, 2006, 22.

% Oxford University Press, Oxford English Dictionary (online) cit., def. plagiarism,
<http:Amwv.oxforddictionaries.convdefinition/esbliplagiarism>

%9 Cambridge International Dictionary of Englishit., 1074, defplagiarize
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appropriation. With analogous connotation in thaidh context, plagiarist conduct is
recognised in «the publication or reproduction dfiess’ works», but also in the
usurpation of the paternity of the work or everoa-tlose imitation that is intended to
attribute such paternity to him/hé&t.

Even so, there is a subtle awareness that, in @eragion of the mutable nature
of plagiarism, whichever measures the law may pi®\up regulate the phenomenon;
these might not be sufficient or adequate to amprehit/! This cognisance noticeably
opens therefore the debate about the possibiliag dther measures may be used
alongside the laW? In addition, the clash between forbearing and ileosttitudes is
often transferred to the courtroom, where justioften find themselves enfolded in
conflicting rulings, in which a severe deliberatiointhe subject alternates with a pliable
response to the requests of the claim&hts.

All these illustrated thoughts give the idea thatertainty is the key word of
plagiarism!* on the contrary, one of the main ambitions of the is to provide
certainty. As a consequence, alongside with a §pesnd needed legal resporiSe,
there is increasing receptiveness to welcoming rfleseéble responses to plagiarism,

including recourse to a dedicated analysis by g@leidiscipline in which misattribution

" Treccani, L’enciclopedia italiana (onling)  Vocabolario, cit., def. plagio,

<htpAmwvreccani.itocabolariofplagio/>, < Hiawwv.ireccani.itvocabolarioplagiare/>.

" These postulations additionally suggest pondevirey the possibility that unconscious plagiarismyma
occur. In truth, it seems unlikely that the mindtleé average person or an exceptionally talentast ar
would be prone to reproducing word-for-word anotherson's works automatically. Besides, the feat th
art implicates imitation does not mean that imitatmeans reproduction by heart of the work of thedm
that is the product of an usually conscious creagiffort. See, on the latter reflection, BRANDER, The
Duty of Imitation, Gateways and other essdysw York: C. Scribner’s sons, 1912.

2 The same worries indeed emerged from searchingrfa@xact and unequivocal meaning of creativity
and originality, which are the crucial parametergvaluating misattribution. However, even withimst
cautious and apparently uniform approach thereanéentious situations. In fact, depending on thsec
there might be more or fewer reservations towardgietection of plagiarism, and there might be noore
less exoneration.

3 1. ALEXANDER, Inspiration or Infringement: the plagiarist in cayrin L. BENTLY, J. DAvis, J. C.
GINSBURG (eds.),Copyright and Piracy. An Interdisciplinary Critiqueit., 3.

Furthermore, anticipating what will then be dis@agsén greater detail in Chapter 5, such a contrgsti
outlook of the court is, to some extent, promptgdhe findings of expert witnesses, whether they ar
called to support the claims and defences of th@iggaor whether they are supposed to deliver an
independent and unbiased report to the case irtignes

" According to Bower, this peculiar uncertainty isorsened by the increasing fear of having
unconsciously taken someone else’s workBNwWERS Words for the Taking: the Hunt for a Plagiarist
New York: London: W. W. Norton & Company, 1997, 103

'S Seeinfra, Chapter 4.
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occurs, but also resorting to social norms that imap to regulate it, in particular to

those norms that are contextualised in copyrigdt@mmonly known asopynorms’®

2.1  The social (and moral?) expectancy of attributi

The value of copynorms consists precisely in tregtitude to embody the most
effective and pertinent application of social ruile® the realm of copyright, offering a
new perspective on the conduct of those who engatie copyright matters. At the
same time, this also suggests new responses tatgbteopyright infringement, other
than those strictly prescribed by the I&whNevertheless, although copynorms are less
visible in comparison with copyright legal rulegifg «the sea we swim in when we
think about copyright law. We don't see them, exaepen they begin to break down or
change»? acknowledging their role in the broader field ofellectual property and
their capacity to work alongside the law becomasciat, especially to the instant
analysis.

Their relevance seems even to grow when social si@ma channelled towards

the narrower discourse on ethics and morality. éddelooking at the Kelsenian

® The term originates from the stringent relatiopsifiat theorists have asserted between copyright an
social norms. See Ms. SCHULTZ, Copynorms: Copyright Law and Social Notnis P.K. Yu (ed.),
Intellectual property and information wealth: issuand practices in the digital ageit., 203—225, who
broadly explains what copynorms are and why they sr important «to understand and perhaps to
resolve some of the biggest dilemmas in copyrigiwl, at 224.

On this, see also .AMETTI, The virtuous p(eer): reflections on the ethicsilef $haring in A. LEVER
(ed.), New frontiers in the philosophy of intellectual pesty, Cambridge, UK: Cambridge University
Press, 2012, 284, 294-295, who advocates the &dfivirtue”, while at the same time emphasising th
special normativity of informal rules as being eveore powerful than formal law.

" Namely, «the informal social attitudes that creetpectations about what is “okay” and what is
socially unacceptable». IB. SoLum, The Future of CopyrightTexas Law Revie@3 (2005), 1148
[reviewing] L. LESSIG Free Culture: How Big Media Uses Technologiey art@ Taw to Lock Down
Culture and Control CreativityNew York: The Penguin Press, 2004.

8. B. SoLuM, The Future of Copyrightit., 1164. However, although often understoothasopposite

of legal rules, social norms interact with the lemvarious way and not always conflictingly. On tee
hand, it seems feasible to establish informal watés that are compliant with the conducts the law
prescribes, and on the other, social norms mayteaky suggest divergent conducts that “normalise
illegality”.
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distinction between legal and non-legal noffhshere the latter include both moral and
social rules that adjust «the behavior of men thegther° it seems advisable to try

sifting the topic of plagiarism through the lenssoime social or moral expectancy of
attribution® Furthermore, even with the predictable sceptidisat this conclusion may

attract, social norms, whether they include or cement moral standards, within the
copyright context are still deeply entangled widgdl principles and detailed legal
parameter§?

With exact reference to plagiarism, it seems pentirio look at what Kwall has
emphasised, explaining that a legal violation mayftweseen when a violation of
copyright is found. Inversely, what could still erge if no copyright infringement was
established is the undisputable «concern for gidreglit where credit is due», given
that:

Even within our current framework, attribution irargicular
exists as an authorship norm even if it is not iekp} codified
in the copyright statute. Attribution violation igeneral and

" H. KELSEN, Pure theory of law Translation from the second German editi®eihe Rechtslehre:
einleitung in die Rechtswissenschaftliche Problémadteipzig; Wien: Franz Deuticke, 1934] by M.
Knight, Berkeley; Calif., USA: University of Califaia Press, 1967, 59, 60, who treated moral nosns a
social because even if they prescribe a behavauodrselves, they still affect or simply concethess,
even indirectly.

8 Besides, some have already attempted to drive righptyinfringement precisely into the realm of
morality, emphasising its counterbalancing roleirgiaanarchy. See, in particular, 8INELLO, Beyond
copyright: a moral investigation of intellectualggerty protection in cyberspace R.J.CAVALIER, The
impact of the internet on our moral livealbany, N.Y.: State University of New York Preg§05, 27,
30-37, 45. Although acknowledging some limits of thurrent legal system, Spinello strongly utteet th
copyright law should not be considered unfair perasd therefore there is no reason why we should
imagine a copyright-free world. This is exactly dese the infringement of copyright is a legal \iola
and the law has «moral authority» to intervene.

81 An interesting example of how these concepts &inexplicit field is the operation of social norins
stand-up comedy. See on this@.IAR, C. SPRINGMAN, Intellectual property norms in stand-up comgdy
in M. BiaGIoLI; P.Jaszi, M. WOODMANSEE (eds.),Making and unmaking intellectual property: creative
production in legal and cultural perspectjv@hicago; London: University of Chicago Press, Z0335—
398. See also DOLIAR, C. SPRINGMAN, There’s no free laugh (anymore): The emergenceraberty
rights norms and the transformation of stand-up edynin Va. L. Rev.Vol. 94, No. 8, 2008, 1787. Cf.
H. E. SmithDoes Equity Pass the Laugh Test? A Response to @ithSpringman(2009)Virginia Law
Reviewd5, <http//digitalcommons.law.yale.educgiViemtent. cgi?article=4044&context=fss_papers

82 Cf. D. LYoNs, Ethics and the rule of lanwCambridge, UK; New York: Cambridge University 8se
1984, 5-7, 61 et seq., who, investigates the oglakiip between moral judgement and the law, expigin
the reasons behind what he calls «moral sceptigifunther noticing the uncertainty of how we moyall
judge law and in general human behaviour. At theestime, he explicitly questions whether, to such a
extent, the law should be considered «just a maftsocial fact» or having anything to do with nidya
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plagiarism in particular are viewed as moral wromgsour
society by both authors and audiefide

Particularly when inconsistencies between formadliaformal conduct are identified, it
yet imperative to understand what causes a simditrepancy” This postulation also
implies an acceptance of the essential part playezbcial rules within the complex net
of personal interactions that feature in the lawafyright®

In addition, focusing on the conduct of users, th@ectation of a given
behaviour by others, which connotes social compemntmn general, is significantly
accentuate8® When such expectancy is frustrated, social samstpply and, although
informal or conventional, they still react to thatiaipated violation of the norf.
Whether infringement is deliberate or unwantedesponse of sanctioning may, but not
necessarily, occUdf also depending on the instance that individuatswkithe rule in
questior’’

In brief, society has, in itself, the capacity tost and eventually enforce the
rules that affect the behaviour of its members,cihis consistent with the idea that

formal legal rules are not the only source of ragah® Moreover, if the intervention

8 R.R.KWALL, The soul of creativity: forging a moral rights ldfar the United StatesStanford, Calif.:
Stanford Law Books, 2010, 142, 143.

Cf. D. NIMMER, The moral imperative of academic plagiarism (withauMoral Right against Reverse
Passing Off)in DePaul L. Rey.Vol. 54, No. 1, 2004, <htp/Aalibrary.depadilaw-reviewhol54/iss1/2>.

8 As Pocar wisely recalls, this is even more aceuiatthe courtroom, where judicial interpretation
should imply taking into account the potential bl&gtween social and legal rules.ROCAR, Il diritto e

le regole sociali. Lezioni di sociologia del didttcit.,33-34, 146.

8 | here refer to the individual choices made byycimht holders, but also by users regarding coprig
matters that are also driven by motivations thatbggond strictly economic or proprietorship-related
grounds. Cf. EA. POSNER Law and social normsit., 342.

Understandably, the different motivations of copiitiowners and users reflect the diverse positian t
each of them has in copyright, whereas it may lgeied that the interests of the former have indeed
received greater acknowledgment by the law. Cf.AMScHULTZ, Copynorms: Copyright and Social
Norms cit., 6.

8 V. Pocar, Il diritto e le regole sociali. Lezioni di sociol@gdel diritto, cit., 16—17.

87 It seems useful to the point to recall the digtort that Ellickson operates among norm-makers and
change agents, where the former make the ruleghantatter amend them. Besides, he also discerns
between actors, enforcers and members of the azedierhere the first group simply follows or violsite
the rule, the second promotes its validation orcsans its infringement, and the third observes and
supports the conduct of one or the other groupCRELLICKSON, The evolution of social norms: a
perspective from the legal acadenit., 37-40, and 46.

% See, on this, COLLETT, Social Rules and Social Behavip@xford: Basil Blackwell, 1977, 8-13.

89 C.SILVER, Do We Know Enough About Legal NorrimsD. BRAYBROOKE (ed.),Social Rulescit., 141.

% R. CoOTER Law From Order: Economic Development and the Jutidpnce of Social Nornin O.
MANCUR, S. KAHKONEN (eds.),A Not-so-dismal Science: A Broader, Brighter Agmto to Economies
and Societiesa cura di. New York: Oxford University Press, 899
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of the law is neither always necessary nor appatgrithis does not imply that the law
is never welcome. Nonetheless, in cases wherenvalocontrivances are more effective
and efficient to ensure that certain rules areofedd, there seems to be less necessity to
advocate the intervention of the law. On the cogirdéne law’s inquisitive attitude may
be needed when informal regulation is not capalblgroviding effectiveness and
efficiency towards observance of the norths.

With regard to the acknowledgement of authorshipictv has its legal
countenance in the right of attribution, the copmslent social rule is embodied by the
social norm of attribution. First, this norm grarasthors the social praise of being
credited for their works of mind. Second, it alloather people to borrow someone
else’s works insofar as they always acknowledgbaship of the taken works to their
original author’? However, while the former attitude of the normrasdo be of a more
immediate understanding, the latter instead requugher specification. Embracing a
connotation of copynorm as an instrument to modeaad integrate formal copyright,
on the topic of plagiarism in particular it can inéerred that they may contribute to
filling the current gaps in the law.

When such social expectancy is voided because tbedesagreement about
recognising the authorship of the proper authoriokation of the norm of attribution
occurs taking the shape of plagiarism, which Sehtiibroughly defines as a serious
breach of this exact norfi.Therefore, the favourable situation in which them is
respected is a balanced one, since it embodiestéimelard behaviour for borrowing or
copying someone else’s work. Contrarily, such bagagppears broken when the parties
do not share the same endorsement or even iniarés¢é norm and, overall, one of
them infringes it, although not surprisingly foetkiery same reason that motivates the

former: acknowledgemenit.

%1 R.CooTER Normative failure theory of lawin Cornell L. Rev\Vol. 82, 1997, 947, 948-950 and 978.
92 5. P. GREEN, Plagiarism Norms, and the Limits of Theft Law: Some Obserxatio the Use of
Criminal Sanctions in Enforcing Intellectual PropeiRights in Hastings L.J.Vol. 54, 2002, 171, 174-
175.

% M. F. ScHULTZ, Copynorms: Copyright and Social Norneit., 19.

% 3.P.GREEN, Plagiarism Norms, and the Limits of Theft Lauit., 171, 174-175.
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2.2  The role of ethics and the hesitant close ifgintrand wrong

As we have seen, the norm of attribution origindtes the individual aspiration to be
credited for the work he/she has created and trefrom his/her craving for
reputation. With the careful attention that thiguiees, we may argue that both social
and moral expectations support the ethical ackriyedment of authorshifs, here
assuming the meaning of ethical as referring to rlations that occur between
individuals?®

In other words, individuals are encouraged to erebecause recognition
functions as an incentive for creation. However.ewtlthe result of this process is
hindered by conducts of misattribution, the manfetreation indeed seems weakened
and, regardless of any definite reference to tine Bome thoughts and feelings may
straight away enflame our sense of right and wrong.

Additionally, detailed enquiries on ethical issugshe milieu of copyright seem
not to be lacking, especially in their explicit Kinto technology and electronic
information?” Some have placed great emphasis on this exactargu especially

when one considers the million-dollar question dfetiner technology has actually

% In this sense, we may consider the referencehioadtas including broadly social and moral insesic
Such conclusions, of course, necessarily simphfy ¢complex relationship between ethics and morality
especially in their entanglement with the law, frtthe purpose of the current research this cabeot
further addressed. However, on this point it is ttvanentioning the contribution of &. HAZARD, A.
DonDI, Legal ethics: a comparative studyptanford, Calif.: Stanford University Press, 20@ho
explicitly address the ethical context, includinglicial ethics, establishing a narrower boundarnyben
the violation of established rules of ethics aralftlustration of an individual's morals.

% J. E. PORTER Rhetorical ethics and internetworked writinflew directions in computers and
composition studies series, Greenwich, Conn.: ABlek., 1998, xiv.

" For a broader analysis of copyright law and ethadso with respect to different types of work, See
W. HALPERN, Copyright law and the challenge of digital techrptoin L. P. GROSS J.S.KATZ, J.RuBY
(eds.),Image ethics in the digital ag®dlinneapolis, MN; London: University of Minnesoxess, 2003,
143; J.CHol, M. FReY, Cine-ethics: ethical dimensions of film theory, ¢iree and spectatorship
Routledge advances in film studies series, Vol.Ny York; London: Routledge, 2014, concerning the
ethical implications of copyright infringement ifinfis and other related media; B. GORDON, J. M.
KITTROSS J. C. MERRILL, W. BABCOCK, M. DORSHER Controversies in media ethicllew York, NY:
Routledge, 2011 (first ed., White Plains, N.Y.: goman, 1996).
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changed our moral perception, and thus social niritya of what is right and wrong
with regard to intellectual property and propeights in generaf®

Indeed, the fear that morality may intentionally dleused to justify certain
behaviour that otherwise would be reproached appless remote and unrealistic.
Nevertheless, it appears equally logical to feat the potential abuse may work the
other way round. In fact, a cry for morality coaido hide an equally abusive attempt to
push copyright law to sanctioning conducts that atherwise be acceptable.

Likewise, considering the slowness of the lawdag to technological changes
and its fallacy in responding to non-legal demamdshe meantime a settled expansion
of ethics may be a possible next step forward,dmgn back onto the scene some
familiar concepts, such as that of imitation, whiah have seen dominating the broader
literary context. Genuine imitation, in fact, seemosvirtually exclude any serious
allegations of plagiarism or copyright infringemebut there could be instances in
which the borrowing may still imply «an ethical $osf credibility»'°

In this sense, plagiarism truly appears in itsaathapparel, particularly when
one focuses on the values that appear to have foesirated, which seems not to be

limited to the individual sphere of the person tigtallegedly plagiarised, but also

% This seems even more convincing when moralityeiskbned to sustain typical legal arguments, and
therefore when moral considerations are addedetdetlial ones, not necessarily in their substitut®ee

A. KEEN, The cult of the amateur: how blogs, Myspace, YoeTarid the rest of today's user-generated
media are destroying our economy, our culture, and values London Nicholas Brealey Publ., 2011,
145, who argues that «passing off others’ writiagsone’s own is not only illegal, in most cased, bu
immoral».

Moreover, on what is generally known as computkicet see, in particular, . SEALE, Why do we do

it if we know it's wrong? A structural model of sadire piracy in A. SALEHNIA (ed.),Ethical issues of
information systemsHershey, Pa.; London: IRM Press, 2002, 120, 13%5-Wvho foresees social norms
as a «predictor of pirating behavior», at the stime evaluating the different attitudes that pe@ppear

to show towards the “theft” of tangible or intelleal property. See also NDURANTE, Il futuro del web:
etica, diritto, decentramento. Dalla sussidiariet@ggitale al'economia dell'informazione in ret&orino:
Giappichelli, 2007; and M. Warren, W. Hutchins@yberspace ethics and information warfane A.
SALEHNIA (ed.),Ethical issues of information systent#t., 154, explaining why cyberspace poses new
ethical dilemmas.

% See on this RSPINELLO, Beyond copyright: a moral investigation of intetieal property protection in
cyberspacecit., 27, 28, who also believes that «moral nosesd a much clearer signal that must be
heard», at 44.

190 3 E. PORTER Rhetorical ethics and internetworked writirgit,., 122, who expressly demands «an ethic
for electronic writing», at xiii. Besides, he alsoggests (at 1-2) that the inadequacy of the laduésto
the fact that the copyright system depends veryhmarc assumptions that, since it was first created t
regulate traditional print, there may be some itable difficulties in accomplishing futher digital
instances.
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looking at the overall interest of the public nat be deceived by misattributing
practices-™*

On similar grounds, there has been a diffused giteim use the arguments
illustrated above to support a connotation of @dagm in terms of stealing. Indeed,
beginning with the provocative assumption that lagm would take the shape of
literary theft, the immediate and unavoidable goestvould then be, however, what
exactly is stolen by this conduct. Among othersgedrwonders if one can affirm that
plagiaristic conduct fulfills the concept of théftits strictly legal meaning or if instead
it conceivably satisfies an ethical definition afrglary®?

Some have suggested that the object of stealinigl tmuthe consideration that
people have of a certain author, namely the rejoumtahat such an author has acquired
through the work. Besides, even accepting its elygical affinity to theft, the latter
should indeed merely be regarded as a metaphdmpwtitbroadening improperly its
precise criminal meaning to the extent of plagrarisThis conclusion appears
additionally supported by the fact that the law lmadny opportunities to punish it
precisely as theft, but never did; possibly becausas indeed aware of the limits that
its criminalisation would have entailét

Nevertheless, there is still a considerable intlamaby the general public to
regard plagiarism as criminal conduct, which ishpgs encouraged by the fictional
outlawing of the act of copying that is narratechavels, scripts and movié%' In many

instances, in fact, plagiarism has indeed beerll&bas a crime and the person who has

191 See JSNAPPER The matter of plagiarism: what, why, andiif K. E. HIMMA , H. T. TAVANI (eds.),The
handbook of information and computer ethig®boken, N.J.: John Wiley & Sons, 2008, 533-584¢
explicitly treats plagiarism as an ethical concaptl also focuses on the issue of deception and the
connected influence of computer technology.

1925 p_GREEN, Plagiarism Norms, and the Limits of Theft Lawit., 170.

103 Staying with the metaphor, nonetheless, it searas enore problematic to understand what the exact
scope of the alleged victim of plagiarism might be.it merely the personal revenge of having the
plagiarist acknowledge his/her authorship or isather its public condemnation? This last aspett, i
addition, prompts another query, which relatesh® victim's possible intention to pursue the wider
people’s trial or a more circumscribed litigatiaither way with the scope of obtaining some justice
These dynamics are well explained inB@weRS Words for the Taking: the Hunt for a Plagiarisit.,
56-71, who recounts his personal battle againgfignism.

%4 One of the opening cues in the Hollywood mogecret Windowfor instance, is the recurrent
statement «You stole my story!», initially suggegtplagiarism with such vivid expression, whictttie

end only revealed a psychological tridecret Window2004), directed by D. Koepp and based on the
novelSecret Window, Secret Garden S. King, Columbia Pictures, USA.
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copied someone else’s work as the perpetrator aff séfence’®® Stuart P. Green, in
particular, gives a detailed elucidation of theuessexplaining how the scope and
defence of the archetype of theft with respect igattribution are extremely limited®

Even beyond the express details of his theory, genpal firm felonious
sanctioning of the phenomenon still unquestionadidynands certain clarifications,
especially since it is placed in a criminal settihgt by its nature would require extreme
caution. Indeed, aside from the query of what edgiis appropriated, more doubts
arise when we envision the possible legal consempsenf foreseeing it as a criminal
offencer®’

At the same time, this does not infer that theartiof creativity and originality
should always be sacrificed, or that any condugt beadeemed admissibi® On the
contrary, it may be inferred that the promotionesrning, also through the protection
of creative contribution, is precisely the reasat tmisattribution should be the object
of a more cautious and mature assessment, whidnsegth the recognition of the
relevant role played by social norms on this regard

There are at least two main reasons why this isirate. First, the informal
network of copynorms encounters the legal boundaparticularly when more than one
system is considered. Second, the inherent elerakrthe incentive process that
traditionally features copyright systems can edsédystretched to reach the embrace of
authors’ rights systems, even if not necessarilthvihe exact same contours. The

incentive, truthfully, may take the outline of taeonomic reward, but it may also have

195 N. Bowers Words for the Taking: the Hunt for a Plagiarisit., 13. Moreover, the parallels between
the person that plagiarises and the cleptomiaane also been pictured, highlighting the circumstathat

it is somewhere understood that he/she will be lchagd that maybe this is the actual reason whshiee/
steals. TMALLON, Stolen Wordscit., p. 121.

1% 5 p_GREEN, Plagiarism, Norms, and the Limits of Thiediw, cit., 172.

197 Besides, a considerable critical emphasis has pimed on the recent development of copyright,
particularly in terms of the tendency to strengthisnpower to exclusively protect the interests of
copyright holders at the expense of users, and ngamerally the public. See, for instance, P.
DECHERNEY, Hollywood's Copyright Wars. From Edison to the ints, New York: Columbia University
Press, 2012.

Analogous critique may follow when we consider plesssibily that the law may protect also the interes
of authors through severe and inflexible means.

198 Even within the controversial debate on plagiarigmfact, the centrality of creativity and origina
contribution to culture and art remains unvaried safill represents autonomous and indispensablesval
See NBOwERS Words for the Taking: the Hunt for a Plagiarisit., 45.
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a personal nature, with, consequently, its viofatidvaving certain moral
consequence$?

Such a careful approach, indeed, is deliberatetipesed by the suggestion that
plagiarism may be first seen as a social or etmicahg, before being considered in its
legal dimension. Informal norms, in fact, prescipecific conducts and provide certain
sanctions for their violation, which may conversalject the reputation of the same
infringer. According to Cooter, such sanctions ule ostracism, banishment and
contempt, but also condemnation and blame — allsnorea that may also become of
interest for the court that will eventually be hkmgl it.**°

Indeed, it is not always a perfect and flawlessupe; and informal sanctions
may not be sufficient to solve the conflict, espdgiin cases of established indifference
towards other peers’ judgement or towards the pigiof receiving an informal
punishment. The efficacy and efficiency of norm&ick guarantee the full success of
the norm itself** moreover, seem to be strictly dependent on pefsonaocial
benefits. Therefore, if an individual has no ingtr@ following it, the chances that the
norm would reach its goal is apparently lower andsuch instances, the social norm
will most likely, fail *2

As a result, one may wonder what happened whemnvaionorms do not reach
their potential efficacy and, in that case, whettiare are other possible measures to
take in order to protect the rights or the simptpextancies of creators. Above and
beyond the legal dimension, a different responsg @ found in the realm of
technology and its multifarious set-up of measures.

This resort, moreover, is particularly expected mwbae considers the range and
influence of technological change that have inaregg either permitted or banned a

number of acts that were previously unknown by cighy. Technological

199 Accordingly, the incentive to create that is fosteby the expectation of authorship credit is obsly
frustrated when such expectancy is voided. Hendeenwa mere legal response is not practicable or
perhaps not yet comtemplated, there have to be othags to protect such reliance and thus shield the
principle of creative incentive that appears sciogs to any copyright setting.

110 R. CooTER Normative failure theory of lawcit.,, 968. On the potential consideration of imfial
sanctions within the judicial assessment of damages R.COOTER P. ARIEL, Should courts deduct
nonlegal sanctions from damage#?J. Legal Stud.Vol. 30, 2001, 401.

11 According to «Cooter, effective sanctions lead steccessful social norms, whereas ineffective
sanctions cause norms to fail».GQOTER Normative failure theory of layeit., 969.

112 5ee EA. POSNER Law, Economics and Inefficient Nornuniversity of Pensilvania Law Reviel4
(1996): 1697, 1701; RCOOTER Normative failure theory of layeit., 975.
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transformation, in fact, increases the uncertathiyt already features copyright and
misattribution, urging a careful reassessment ef dpplicable setting. Therefore, a
watchful assessment of technological inferencettsibation and plagiarism, including

the analysis of the interaction between ethicstanlnology, appears essential.

3 The impact of new technologies on the creaticegss

The interaction that exists between ethics andnt@ogy is mainly discussed in the
analysis of what is summarised in the notion ofetybthics, which characterise the
conduct of users and their lively expenditure @htelogical instruments. More to the
point, cyber ethics may integrate and sometimea substitute the formal involvement
of the law, but also take the place of a similamfiand rigid regulation through
technology**® This, of course, does not imply that the ethicalttee technological
responses are the only possible answer. Indeesthiégr suggests that a responsible mix
of all types of rules must be contemplat&l.

Such reflections are even more compelling when oowesiders the extreme
likelihood in which technology evolves, which clgalemands a constant reassessment
of the rules envisioned to apply to it. This isoakxplained by observing how the
conduct of individuals and users has changed onert® Indeed, artists deliberately
use technology as a powerful instrument of credt®iMoreover, the great expansion
of technology seems to have shaped a new concepteafivity, which may not be

confined to any traditional categorisation, butdéeen labelled artistic but can easily

13 Cf. L. LEssIig The Law of the Horse: What Cyberlaw Might Teadhrvard Law Reviewl13 1999,
501, who offers a critical analysis of the argumsetitat have sustained the unnecessity of a special
attention to cyberlaw, as was defended bl FEASTERBROOK Cyberspace and the Law of the Hqrse

U. Chi. Legal F, 1996, 207, <htips/Awwvlaw.upenn.edulaw610iRBeekl Seasterbrookpdf> (edited version). On
this point, see also @AAloLI, C. ORTOLANI, La cyberlaw non é la horse law. L'informatica gidida
nelle Facolta di Giurisprudenzdologna: Gedit, 2007.

114 See, among others, MANDERSON Technology: the law of exploitation and transfButterworths,
1996.

115 At first, users were extremely cautious towards ke of technology, while it can be argued thiat th
is now far from true. Afterwards, the interactiointtwtechnology became more frequent and showed
increasingly less concern for the potential infangent of either informal or formal rules.

118 5ee, on this, KBENESCH Romantic cyborgs: authorship and technology inAheerican Renaissance
Ambherst: University of Massachusetts Press, 200® provides interesting examples of artists such as
Poe, Melville and Hawthorne, who were all greathtamgled with technology and in general with
science, to the extent that they then became amladfboratory for new ideas», at 158.
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also be linked to the particular way in which théishd uses a certain technique and
technology*'’

However, the possibilities offered by the new dibworld, including the chance
that a conventional and, to some extent, limiteadhiag of the text could be substituted
by a more personalised and unexpected use themeivan likely to increase, to some
extent suggesting that something like a revivarafity is taking placé’® In particular,
as Lessig suggests, orality is still an essenbahponent of some cultures, where the
rise and development of traditional knowledge aharacterised by a continuous
exchange of cultural information. In such a contertrowing seems to be a predictable
practice and the increasing use of digital instmiméndeed appears to promote citation
and the remix of creative works with separate aondhetimes indistinguishable
authorship:*°

Consequently, an epoch of conscious misattributmd be foreseen, although
not necessarily and always reproached. In this rdggthe interaction between
technology and society first, and between technobmy law second, is undeniabfé.
Technology represents, in fact, one of the meansugfn which society operates.
Besides, it represents an instrument to pursuerdetant goals but it could also be a
powerful danget?*

Pushing for continuous transformations in termshef informal and legal rules

surrounding it, technology indisputably offers seepportunities to engage with the

117 R. GorDON, Dying and creating: a search for meanjnigibrary of analytical psychology series,
London; New York: Karnac Books, 2000, 8, 129.

118 According to Ong, for instance, «fully literaryrpens can only with great difficulty imagine what a
primary oral culture is like, that is, a culturethvino knowledge whatsoever of writing or even the
possibility of writing». W.ONG, Orality and Literacy London: Routledge, 1982.

19 This view is very well explained in ILESSIG Remix. Making Art and Commerce Thrive in the Hybrid
EconomyNew York: The Penguin Press, 2009.

120 5ee, among others, Bascuzzl, R. CAso (eds.),| diritti sulle opere digitali. Copyright statunitse e
diritto d’autore italiang Padova: Cedam, 2002, 170, who also explore tissses from a comparative
perspective, looking at the Italian and US legatsms.

121 On this, see USIEBER, The Emergence of Information Law: Objects and Chtmastics of a New
Legal Areacit., 11 et seq.; BVI. KATSH, Law in a Digital World New York: Oxford University Press,
1995,99; R.CAso, Digital Rights Management. Il commercio delle imf@zioni digitali tra contratto e
diritto d’autore, Padova: Cedam, 2004.

Accordingly, some accurately wonder whether «theafy’ message changed our culture so much that
the legal presumption is now that any ‘copyrighbtamded’ works available online are all to be fdaas
potentially infringing copies [and so whether] ®but a presumption of illegality do we now need to
formally affirm our status as lawful proprietors thie copies». KBOWREY, Law and Internet cultures
Cambridge, UK; New York, N.Y.: Cambridge UniversRyess, 2005, 166.
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cyberspace of informatiorf? Similar considerations apply in the narrower fielfi
plagiarism, which is certainly affected by this ngad behaviour. The ease with which
users can copy and paste other individuals’ work symptom of the phenomenon.
However, if what has been previously argued hasralgvance herein, this does not
necessarily entail that they are infringing theeridr good.

Besides, it can be assumed that the rules havecl#sted. In fact, there might
be greater flexibility among users towards the asafgtheir works, which reminds of
the previous postulation on the peculiar attitudeards misattribution by certain
disciplines. However, until it is not clear whethedividuals embolden the violation of
the norms, or deliberately ban it, even on the ngeoeinds of morality or ethics alone,

this should in any case drive the attention ofjtinist to bearing in mind these trends.

3.1 A double-edged sword: the threats and beneffitschnology in copyright law

Technological change has always driven the law #sddevelopment in certain
directions, although the exact outcome of thesméear-?® It is commonplace that the
discovery of writing, and then the printing revadut, had a prodigious influence on
cultural practices and learning. Similar conclusiapply to the persistent evolution that
digital technologies operate on information.

In particular, the standardisation of text and gbssibility of obtaining multiple
identical copies of the same text have determimeiderable change, but it was only
through the rise of informatics and digital devitieat such an evolution took a different
turn. The enhanced use of electronic and digitalcgs, in fact, has radically changed
the way we interact with the work and greatly irms®d the chances of its alteration and
reproduction.This is an indisputable assumptiompeeislly in light of the flowing

nature of both laws and technolo§§which makes the role of the interpreter, who has

122 \W . N. NEIL, Cyberspace Self-Governance: A Skeptical View frdmeral Democratic Theoryin E.
LEDERMAN, R. SHAPIRA (eds.),Law, Information and Information Technolggyhe Hague: Kluwer Law
International, 2001, 173.

123 R. SusskKIND, Transforming the Law. Essays on Technology, Justickthe Legal Marketplac&lew
York: Oxford University Press, 2000, 88-95, 132-183. E.L. EISENSTEIN Le rivoluzioni del libro.
L’invenzione della stampa e la nascita dell’eta mwéd Bologna: Il Mulino, 1983.

124E M. KATsH, Law in a Digital World cit., 3-6.
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to give the correct assessment of such an intéoe]aguite challenging. Nevertheless,
although information continually changes, the lavesinot always follow?

Such considerations appear to be perfectly appéctb copyright, where the
technological handling of the information has atcamrelevance, and so to plagiarism,
which represents one of the possible and, to soteni undesirable outcomes of the
digital usage of information. On similar grounds wan observe these transformations
with regard to the concepts of authorship and orégtwhich have become both more
advantageous and certainly more controversial thhay were before such
transformations occurred. A higher degree of véityatnakes it easy to access, modify
and use creations of the mind, which sometimesiaipty omitting proper authorship
credit.

Besides, the challenging nature of technology eatity augmented in the
digital era. In fact, as has been observed, «ditgizhnology has been changing the
rules of the game dramatically, and users are asongly confronted with copyright
restrictions, which are said to conflict with norwfsbehaviour and general conventions
about acts that are lawful and acts that are Hf8tAs one can imagine, here the gap
between law and informal norms significantly in@eX’ The extreme potentiality
offered by the digital world, in essence, fostetmaue opportunity for the creation of
intellectual products, which can be of an individoacollaborative nature. At the same

time, however, it seems also effectively to weaKdre expressive diversity” of

125 studies on the topic have frequently referrechidentrality of information, with special attemtito

its significance in both the legal and technolobieavironments. See, in particular, BEBER, The
Emergence of Information Law: Objects and Charastis of a New Legal Argén Law, E. LEDERMAN,

R. SHAPIRA (eds.),Information and Information Technologgit., 3-11, who also differentiates between
the theoretical and practical meaning of informatiwhere the latter emphasises its economic, @ljtur
social and legal meanings.

126 7. EFRONI, Access-right: the future of digital copyright laew York: Oxford University Press,
2011,

360. Cf. M.F. ScHuLTZz, Copynorms: Copyright and Social Nornedt., 332.

127 See PTsATsoU, Internet studies: past, present and future direidcarnham, Surrey; Burlington,
VT: Ashgate, 2014, 153, who confirms the existeotsuch a gap, particularly within the controvelrsia
context of Internet.
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intellectual creation¥® particularly when copyright enforcement is calléato
question->°

Besides, some may want to shield the creative tdobital chances of
appropriation:*® while others may instead judge them to be harrafd undesirable.
The position of the latter is well pictured in thwrds of Keen, who argues that an
undiscriminating use and re-use of others’ workseesally fails to acknowledge that
such works were «composed or written by someonm fitee sweat of their creative
brow and disciplined use of their talerf$. Recalling the metaphorical image of

plagiarism as theft, in fact he utters:

One can't blame digital technology alone for (tbgplosion of
plagiarism and illegal downloading. The Web 2.0tund grew
up celebrating file sharing; and now it has prodiden a mass
scale, the tools that make cheating and stealingwszh easier
and so much more tempting. Addictive, almost. Afdlr as
any shoplifter will tell you, it's a lot easier gteal if you don'’t

have to look the shopkeeper in the é%.

Furthermore, perhaps somehow unwittingjiig, colourful articulations put the accent on

whether plagiarism is indeed more than a mere cpesee of undisciplined

128 N. NETANEL, Copyright's paradox New York; Oxford: Oxford University Press, 201firgt ed.,
2008), 37-38, 39, 42, who underlines the expresfimetion of copyright to “fuel” creation, which
should be considered something different from simphenomena found in other areas of property law.
129 For a broader reflection on the consequences pfright infringement, see in partcular A.
SramATOUDI, Copyright enforcement and the Internbktformation law series, Vol. 21. Alphen aan den
Rijn Kluwer Law International, 2010.

13U N. NETANEL, Copyright's paradoxcit., 42, who accords a positive meaning to appation, as being
intrinsically related to free speech, noting (ab)l@lso how it is now «easy for so many people to
appropriate the images, sounds, and texts of pomuliure and then add their own creative». The
problem, he thinks, is that copyright law shouldkendull acknowledgment of this opportunity, also in
terms of «upend][ing] traditional means and institug for disseminating knowledge and culture», \whic
means that it needs to «adapt more radically thenteefore», at 80.

131 A. KEEN, The cult of the amateur: how blogs, Myspace, YoaTaihd the rest of today's user-
generated media are destroying our economy, ounil and our valugscit., 144-145, who develops
these arguments in open contrast with Lawrenceig’sssleas that new forms of creation such as mash-
ups and remix should be welcomed for the benefibefwhole of society.

132 A KEEN, The cult of the amatepicit., 145.
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technology, but rather the result of a more com@ed robust phenomenon of our
society, with much more distant historical origifis.

Given these premises, it becomes necessary t@ gtrigroper balance between
the enthusiastic attitude towards the many possasiloffered by technology and the
inherent risks that such potentiality compri$¥sBesides, there are many responses to
any of these risks, which include the recourseetoedies that are typically designed
and managed by private ordéf.Such measures may entail a different kind of remed
of either a formal or informal nature, where thiedaincludes ethical rules and codes of
conduct on the Internet, sometimes referred tmatiduette™>°

The recourse to informal remedies is indeed engmardy the doubts of those
who explicitly argue for an insufficient and perkapefficient role of formal regulation
alone, advocating a more active interaction witlorimal remedie$>’ including those
specially designed by technolob¥. In line with such doubts, there seems to be

increasing concern that it may be more appropriateregulate the conduct of

133 |n addition, if any blame must necessarily beldisthed, this may be directed at the so-called lighb

or perish pressure”, which has indeed increasibgign aggravated by digital technologies. SeeAM.
RuNco, Creativity: research should be a social scienge M. D. MUMFORD, S. T. HUNTER, K. E.
BEDELL-AVERS (eds.) Multi-level issues in creativity and innovatidResearch in multi-level issues, Vol.
7, Amsterdam; London: Elsevier JAI, 2008, 75, /& g7 seq., who focuses on the creativity complex.

134 On the controversial discerning of misattributionsome digital practices such as news aggregation,
see in particular RXALABARDER, Google News and Copyrighin A. LOPEZTARRUELLA MARTINEZ
(ed.),Google and the law: empirical approaches to legspects of knowledge-economy business models
Information Technology & Law Series No. 22, The HagT.M.C.; Asser Press: Springer, 2012, 113,
133 et seq.

135 One initial and relevant example is the articulapparatus of protection provided by technology,
which includes what are otherwise known as teclgicdd measures. For an earlier analysis on the topi
see CJ.MILLARD, Legal protection of computer programs and ddtandon: Sweet & Maxwell limited,
1985.

1% See, in particular, USEBER, The Emergence of Information Law: Objects and Chinastics of a
New Legal Areacit.; but also USEEBER, Legal Regulation, Law Enforcement and Self-regofatA New
Alliance for Preventing lllegal and Harmful Contenin the InternetProtecting our children on the
internet: Towards a new culture of responsibjlityashington DC: Brookings Institution Press, 2000.

137 This belief originates from the salutation thabegspace has its rules and consequently its own
remedies to apply in the case that these rulesialaed by users. Therefore, the interventionhaf law

is not always necessary, especially when the rthias belong to cyberspace are adjusted with the
informal social rules that we have previously asaty. On this see, among othersREED, Internet Law.
Text and MaterialsLondon: Butterworks, 2000.

138 N. ELKIN-KOREN, Copyright in Cyberspace: The Rule of Law and théeRi Code Law, in E.
LEDERMAN, R. SHAPIRA (eds.), Information and Information Technologyit., 131-137. On the
importance of necessary interaction, seeSHBER, The Emergence of Information Law: Objects and
Characteristics of a New Legal Areait., 21.
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individuals who interrelate in cyberspace rathemtinterfering with the technological
devices that may also become instruments to petpettich conducts?

Furthermore, it seems incontestable that the tosdit approach of the law in
the pre-digital context may not fully operate innauich more multifaceted digital
environment:*° This assumption additionally validates the ides tither rules might be
taken into consideration. The first thought goeth®onorms that include the system of
regulation by cod&* which mostly refer to the self-regulating measutieat are
encompassed in technologiés.

Such measures, indeed, must be discerned from ditesed by law and other
private order contexts, although they still shamme common features with théfii.A
first significant difference, for instance, is désw in the specification that codes of
conduct are designed to impede bad behaviour béfavecurs, while generally the
pursuit of law is more to match the infringemé&ftin any case, when a particular code
of conduct seems not to be working, there is #tidl prospect that a counter code
applies, often demonstrating greater effectiven®ss.

Additionally, embracing a broader connotation oédulation by code”, it is
possible to include any codes or system of rulasapply to the digital environmeHt
Therefore, instead of limiting these peculiar colstrto the measures offered by the

technological means, it could be also accurateottsider it as also including social

139 Cf. H. L. MACQUEEN, Copyright and the Internetn L. EDWARDS, C. WAELDE (eds.),Law and the
Internet. A Framework for Electronic Commer€&xford and Portland, Oregon: 2000, 181.

1904, L. MACQUEEN, Appropriate for the Digital Age'? Copyright and tieternet: 2. Exceptions and
Licensing in L. EDWARDS, C. WAELDE (eds.),Law and the InternetOxford and Portland, Oregon: Hart
Publishing, 2009, 203.

141 N. ELKIN-KOREN, Copyright in Cyberspace: The Rule of Law and thée R Code Law, cit., 134-
135.

142 Similarly to what has been illustrated with refere to social norms, «constraints imposed by the
natural and technological environment may [...] difedy displace laws, and changes in technology can
undercut a law’s effectiveness even if the law’ temains unchanged». BAN SCHEWICK, Internet
architecture and innovatigrCambridge, Mass.: The MIT Press, 2012 (first 2810), 26.

143 precisely, it is here important to anticipate thz law may, on the one hand, uphold technical
constraints by sanctioning, for instance, attenptsircumvent them, or, on the other hand, may also
dwindle their effectiveness by prohibiting theirage. B.VAN SCHEWICK, Internet architecture and
innovation cit., 26.

144 N. ELKIN-KOREN, Copyright in Cyberspace: The Rule of Law and thie RliCodeLaw, cit., 135.

195 As Spinello highlights, «correcting technology lwiither technology has been far more effective» R.
SPINELLO, Cyberethics. Morality and Law in Cyberspacudbury, Massachusetts: Jones and Bartlett
Publishers, 2000, 1.

18 With regard to the meaning of “code”, see als®AGALLO, Teoria giuridica della complessita. Dalla
“polis primitiva” di Socrate ai “mondi piccoli” delinformatica. Un approccio evolutivoTorino:
Giappichelli, 2006, 153.
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norms, economic as well as legal rll&sAt the same time, the express inclusion of
social norms therein corroborates the earlier apomthat the role played by ethics is

in this context one of a kind®

3.2 A device to protect or violate attribution

Thinking of the technology factor, in particulanetfirst immediate concern relates to
digital rights management (DRMjJ? which allows strict control over the work and is
essentially designed to regulate the work’s ussp d#ly means of restricting, even
impeding, access to it° Nevertheless, despite the latent downside asmeuesging
from this outcome, there is still potential for fip® implications, as such measures
were also designed to protect the interests ofiiddals that put all their efforts into the
works to which these standards apply.
Indeed, looking strictly at the role they may havgrotecting the authorship of

the authors’ works, it is inevitable to notice thia¢y could effectively supply what the

conventional systems of regulation are not progdifhe latter postulation, in any case,

" The power of self-regulation, which is inherenthe code to the extent that it can be considdred t
law itself, clearly encounters this issue.

On the persistence to include more factors in #eate, see LLESSIG Code. Version 2,0n New York:
Basic Books, 2006; LLESSIG Free culture: «how big media uses technology ardlaiv to lock down
culture and control creativitypNew York: the Penguin Press, 2004, 143-150.

18 Understandably, the law applicable to cyberspasean intrinsic uniqueness, but not to the exteatt t
it should be treated as unrelated to other aredbeofaw or from other fields of knowledge. Thistpu
forward the need to ponder over interdisciplingmyrsuing a wise consideration of social norms ahéro
modes of regulation.

In particular, | here refer to the informal nornigtt appear particularly suitable for the digitalrido
Morever, concerning the subject of computer ethasshas been already pointed out, many scholaes hav
contributed to its development. See, among oth&'s,WIENER, Cybernetics: or Control and
Communication in the Animal and the Machi@ambridge, Massachusett: MIT Press, 1948, tts¢ fir
who elaborated a theory on the issue; and, amaeg ¢t@ntributions, DJOHNSON Computer Ethics.
Upper Saddle RiveNew Jersey: Prentice-Hall, 1994.;llessiG Code: and Other Laws of Cyberspace
cit.; J. MOoOR, What is computer ethicsB. TERREL WARD (ed.), Computer and Ethi¢s Malden,
Massachusett: Blackwell, 1985; NDURANTE, Il futuro del web: etica, diritto, decentramentoall
sussidiarieta digitale all'economia dell'informazie in retegit.

199 R. Caso, Digital Rights Management - || commercio delle imf@zioni digitali tra contratto e diritto
d’autore, cit., 69-72, 75 et seq.

130 T, APLIN, Factoring the public interest into private enforaemh of copyright: the role of TMs and
exceptions in the ELdi M. LILLA MONTAGNANI, M. BORGHI (eds.),Proprieta digitale. Diritti d’autore,
nuove tecnologie e digital rights managema#itano: Egea, 2006, 166.

118



is valid insofar as such measures are not a sutsstibr the law or other types of
socially shared norms.

In fact, the greater risk of endorsing a systersta€t technical regulation is to
promote what has been definedpasacopyright in the sense that it has all the features
of conventional copyright legal rules, but yet aimits core and protective principf&s.
This risk plausibly also applies to misattributionhere the necessity of a proper
balance between distinct and potentially opposimgrests needs to be sought. As
formerly explained, digital technologies allow aaure interactive relationship with the
work, which is indeed very different from the onee wsed to have before
digitalisation’>? This involves contrasting attitudes towards it.

On the one hand, digital technologies allow nevaiive doings, such as, in the
musical context, the act of sampling or mixing nsakicompositions, which imply an
intervention of the work and often its alteratibiatt may also have certain effects on the
original way the author conceived it. On the othand, the right of the author to be
credited as such might be at stake, especially whene is no intention by the user who
interacts with the original work to acknowledge hearship, or in the case that this
acknowledgment is made extremely difficult by tle@wnature of the creative act.

It is indeed ascertained that digital work, eitegitalised or born, can be the
recurrent object of misattributioi° Technologies, in fact, together with the diffusiafn

the Internet, have brought new challenges for dghy>* These may affect the right of

1310n this warning, see RAso, Il Signore degli anelli nel ciberspazioit., 146 et seq. Besides, as Elkin-
Koren suggests, «Some level of free access torm#tion is essential for further creation. Inforroatis
developed incrementally. Existing information stlatas the creation of more information, so extemsiv
use of information may increase the likelihood oftlier innovation. That is because innovative
developments are not necessarily tied to any filshnmesources. Some innovations may depend on
intellectual capability, circumstances, level ofoperation and luck». NELKIN-KOREN, Copyright in
Cyberspace: The Rule of Law and the Rule of Coitle 143. See also UITMAN, The Public Domainin
Emory LJ,Vol. 39, 1990, 965.

152 See, on this, MRICOLFI, Gestione collettiva e gestione individuale in amigedigitale in M. LILLA
MONTAGNANI, M. BORGHI (eds.),Proprieta digitale. Diritti d’autore, nuove tecragie e digital rights
managementit., 183-189.

133 p_ SamMUELSON, Digital Media and the Changing Face of Intellect@®abperty Lawin RUT Computer

& Tech LJ Vol. 16, 1990, 323.

14 5, STOKES, Digital Copyright: Law and Practicé3rd edition). Oxford and Portland, Oregon: Hart
Publishing, 2009, 10.
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attribution, which appears infringed every time tieproduction of the work or any
other uses thereof omit the identification of itshar!>®

In other words, the prospect of print and reprodgcan infinite number of
copies of a work is followed by the even more conteis likelihood that the works in
guestion may easily be modified and reutilised. ftmmer aspect, indeed, is not always
encouraging and may have an adverse consequenmadnsespecially when the
acknowledgement of credit is deliberately missirapt the picture and the attribution
norm has been consequently voided.

However, even when a violation of the norm in gieesis established this does
not mean that the rule against misattribution iscfioning properly, given that there
might not be any consequence for the breach. Ordhtary, the rule of attribution is
effective when there is sufficient room to foreske possibility that some sanctions,
either formal or informal, may apply, especially eshlinked to the risk that people
would otherwise find it costless to take other veodnd pass them off as their own
instead of creating something new and original. ey, before considering the
specific sanctions that may apply, it appears rssggdo understand the variability that
characterises the many possible approaches totrifigéibn, which are a reflection of
the many variable attitudes towards copyright mstire generat>®

All these considerations seem to be in line witk growing relevance of
specialist studies on authorship attribution, whalbo increase the significance of

misattribution. Indeed, starting with the analysigexts expressed in natural language,

1355, SrOKES, Digital Copyright: Law and Practice (3rd editionit., 74-79.

Besides, the spread of multiplying information hzede cases of misattribution even more frequert) ev
in the academic and education field. CfIJNAUER, E. M. KRUPAR, Mouse Click Plagiarism: The Role of
Technology in Plagiarism and the Librarian’s Role Combating it in Libr. Trends Vol. 49, No. 3,
2001, 415, <https://www.ideals.illinois.edu/bitstne/lhandle/2142/8353/librarytrendsv49i3d_opt.pdf>,
who lists some factors that contribute to the ommee of plagiarism. Such contributory factors tiie
the lack of proper information, namely the ignomaraf the norms of attribution; the desire to reach
certain results without spending energy or timereate his/her own work; the lack of interest taygar
culture and learning in general; and, finally, thetability of a given social and ethical environmen

156 A critical aspect of such an issue can also badocagain in the propensity of technologies to clash
with one of the core elements of copyright, namtig idea-expression dichotomy, implying the
inadequacy of the standard system of regulationratiter suggesting the adoption of different rules.
Rules that, it must be recalled, should be a chredmbination of all the factors that rotate around
copyright, namely law, contracts, technology (od€pand social norms. On this last aspect, s&A&o,

Il Signore degli anelli nel ciberspazio: controlttelle informazioni e Digital Rights Managemeint M.
LILLA MONTAGNANI, M. BORGHI (eds.),Proprieta digitale. Diritti d’autore, nuove tecnaite e digital
rights managementit., 110-113.
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these studies were soon shaped to meet the reauitemf new technologiés’ finding
also detailed application in the broader field opgright infringement>® Besides, the
intensifying relevance of electronic texts seembdwoe greatly concentrated studies on
authorship attribution, in the context of computesed creations, where «a text is
classified according to whether it was written bspecific author or not¥°*°

In brief, verbatim or literary reproduction is uregtionably made easier by
digital technologies, especially if one considérs kenience of using copy and paste in
digital creation. So far, there is not a great dafatoncern insofar as authorship is
acknowledged. On the contrary, when this does appén, the reaction of authors and
the public in general might be different, and casting claims may arise. Some appear
to promote disheartening campaigns against thengdrs, while others believe it is a
one-way direction and simply overlook it. Still, & such a violation occurs,
technology may itself provide certain measures reggait, with all its controversial

implications.

157/, P. BHATTATHIRIPAD, Judiciary-friendly forensics of software copyrighfringement Hershey PA:
Information Science Reference (IGI Global), 20142 1who also guides the reader along the history of
authorship analysis. Cf. DH. CRAIG, A. F. KINNEY, Shakespeare, computers, and the mystery of
authorship New York: Cambridge University Press, 2012 (firstl., 2009); A.GALEY, The
Shakespearean archive: experiments in new medm fhe Renaissance to postmodern@ambridge;
New York: Cambridge University Press, 2014.

1% On the specifics of computational analysis appltedauthorship attribution, see K.UYCKX,
Scalability issues in authorship attributiorBrussel: ASA Publishers, 2010; P. Juokathorship
attribution, Hanover, Mass.: Now Publishers, 2008 (first 2606); JBELZER, A. G. HOLZMAN, A. KENT
(eds.),Encyclopedia of computer science and techngldigw York; Basel: Marcel Dekker, 1975 (2002).
159 See also ELEOPOLD, M. MAY, G. PAAg, Data mining and text mining for science and techgyl
research in H. F. MOED, W. GLANZEL, U. SCHMOCH (eds.),Handbook of quantitative science and
technology research: the use of publication andepastatistics in studies of S&T systemsrdrecht:
Kluwer Academic Publishers, 2004 (2012), 187, wheak of «special case of text classification», Whic
entails various approaches, depending on the eskditue, for example, statistics (at 205).

10 See, in particular, 9. HOCKEY, Electronic texts in the humanities: principles aphctice New
York: Oxford University Press, 2014 (first ed., B)0who provides a detailed analysis of attribution
studies in line with the growing expansion of cotipgiin humanities.

More specific on forensic applications are, amotigers, the contributions of $.ARNER, Forensic
authorship analysis and the world wide w8asingstoke: Palgrave Macmillan, 2014;TCL1, Handbook

of research on computational forensics, digitahogi, and investigation: methods and solutjdtershey,
PA: Information Science Reference, 2010.
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Among the various instruments of such a technoldgiesponsé® the most
striking example is represented by software, whscpurposively designed to address
the conduct of plagiarism. Commonly known as a iplagm detector or plagiarism
detection system and initially used by schools aniversities:®® it now finds regular
application in various contexts of digital mediaerg, in fact, the inference that «xamong
the most interesting opportunities to protect cot#ds emerging software that will
enable editors to detect plagiarism and attributssnies quickly and easily» appears to
be definitely fitting®

However, although such a measure seems to havavedcevelcoming
acceptance, there are still many concerns regartfiractual feasibility to address and
effectively regulate the phenomenon of plagiarigmasticularly when new works
pertaining to unconventional subject matters avelired'®* In particular, the automatic
functioning of software poses inevitable doubtswabts practical capacity to correctly
ascertain plagiarisif> Furthermore, how its evaluation should be conbyetarried out
by the court is another matter altogettfér.

These conclusions also remain valid when the objécmisattribution is a

digitally born work. Among the numerous exemplifioas of conduct that imply

81 These may relate to search engines, systems ekisation, and reverse engineering. On the last
concept, in particular, and its inference with ttemcepts of creativity and originality, see WANG,
Reverse engineering: technology of reinventiBoca Raton, FL, USA: CRC Press, 2011, 11, who
defines engineering design as «the process of idgvis system, component or process to satisfy
engineering challenges and desired needs [thatisésc on creativity and originality», while «reverse
engineering focuses on assessment and analysigit@ent original parts, complement realistic
constraints with alternative engineering solutions»

Concerning the relevant literature on the issue,l$&ASSER Regulating Search Engines: Taking Stock
and Looking Aheadn Y.J.L.T, 2006, 201; JGRIMMELMANN , The Structure of Search Engine Law
lowa L. Rey, Vol. 93, 2007, 1; PSAMUELSON, S. SCOTCHMER The Law and Economics of Reverse
Engineering in Yale L. J, 111, 2002, 1575.; S/AIDHYANATHAN , The Googlization of Everything and
the Future of Copyrightn U.C. Davis L.ReyVol. 40, 2007, 1207; MSAG, Copyright and Copy-Reliant
Technologyin NULR Vol. 103, 2009, 1608.

182 For a recent survey on plagiarism detection safwand citation-based similarity methodology to
detect plagiarism, see EsiPp, Citation-based Plagiarism Detection Detecting Disgd and Cross-
language Plagiarism using Citation Pattern AnalySiéiesbaden Springer Fachmedien Wiesbaden, 2014.
163 3. V. PavLIK, Media in the digital ageNew York: Columbia University Press, 2008, 21(how
considers the examples of «pattern-matching [ontertt-identification systems» and, while questignin
their actual reliability, counts on the developmehtuture and more effective systems.

184 On this, see MOSHERSTUARD, W. J. CRONON, How to Detect and Demonstrate PlagiarisimAm.
Hist. Rev,. 2006, <htip/Awwv.historians.org/govemancefagiglism.htm>.

18 This appears to be properly summarised in the ingrreeven electronic tools are no panacea for the
problem of plagiarism». BMURRAY, Technological tools to detect dishonestyAPA Monitor Vol 33,

No. 2, 2002.

166 Cf. C.GEYH, What's Law Got to Do With 1t? : What Judges Do, Whgy Do It, and What's at Stake
Palo Alto: Stanford University Press, 2011, 126-137
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authorship misattribution in cyberspace, one condhtion the reproduction of website
content or blog posts. In such contexts, in fagpraducing in full or in excerpts has
become common practice, undoubtedly being fa@litdty instant access to the Web
and the natural resort to technological instrum#émds quickly duplicate them.

At first sight, it could be determined that whatsadiscussed before with regard
to the norm of attribution in general is logicaliso valid for these peculiar works of
the mind. Therefore, it should follow that theirtlaars are entitled to the same
protection that conventional authors have enjogedh as those who write novels or
compose symphonies.

However, the peculiar nature of these works is tihay often originate from the
arrangement and combination of other waf{sn which authorship attribution may not
have been acknowledged. The latter circumstanadgenh clearly complicates the
picture but also confirms the fundamental princihlat, aside from the subject matter
considered or the peculiarity of certain processreétion, the expectancy to follow the
norm of attribution still has crucial relevantcé.

In conclusion, considering the characteristic lgéaof law, society and
technology that has thus far been illustrateds #lso appropriate to acknowledge that
the subject of copyright remains deeply intertwineith definite legal ruled®
Therefore, it is time to bring to the foregroune @malysis of misattribution within the

Italian and UK legal systems. Nevertheless, thissdoot imply that the weapons of

167 . LeEssig Remix. Making Art and Commerce Thrive in the HyBiadnomycit., 35-36, and 46.

188 Accordingly, other digital practices such as Inetinking andframing provoke contrasting reactions.
On the one hand, while they pursue their specifitsathey also have positive social implicatiorsttey
enhance the communication and sharing of informat@n the other hand, they may also implicate acts
that could be ascribed to infringing conducts, emdly when their misuse consists of the deliberate
avoidance of a ban of linking or in the omissiontled source. See BPINELLO, Cyberethics. Morality
and Law in Cyberspaceit., 90-92, and 98.

This particular attitude, indeed, is clearly refégt in the ambiguity regarding the way in whichtsuc
activities are understood in common language, ageeén through the provocative lens of news repsrter
Cf. C.S.KAPLAN, Lawsuit May Determine Whether Framing Is ThieyimgN.Y. Times Cyber L. 29
May 1998, <htppartners.nytimes.comfibrany/@RB5/cybericyberawi29lawhtmb>; ADUNN, Hey, You! Who You
Pointin’ At?, in N.Y. Times Cyber L. J.o 21 May 1997,
<htippartners.nytimes.comiibrary/cyberiveel@d@tainens.htmk>; MRICHTEL, Big News Media Companies Settle
With Web Site in Suit on Linkingin N.Y. Times Cyber L. J. 6 June 1997,
<htippartners.nytimes.comfiibrary/cyber/surli@2nind.htmt>.

189 Cf. S. BALGANESH (ed.), Intellectual Property and the Common LaMew York: Cambridge
University Press, 2013, in which this view is madelicit.
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interdisciplinarity should or will be put away. Qime contrary, they will be of a great

help for the comparative exploration that follotd.

170 As has been noticed, in fact, comparative law Ehoancern not only other legal fields, but alshest
non-legal disciplines. See, on this, ®LLES, Aspetti metodologici e teorici dell’armonizzaziodel
diritto processuale[traduzione dal Tedesco a cura di A. Verzi], Annali del Seminario giuridico
dell'Universita di Catania(2005-6), Facolta di Giurisprudenza, Milano: Giaff2007, 462. On this, see
also D.S. CLARK, Comparative law and societheltenham, UK; Northampton, Mass., USA: Edward
Elgar, 2014 (first. ed., 2012).
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CHAPTER 4

THE LEGAL FACADE OF AUTHORSHIP ATTRIBUTION
IN ITALY AND THE UNITED KINGDOM

1 A brief overview of authorship and its contens@cknowledgment

Interdisciplinarity is a powerful instrument of dyss, but likewise it can be tricky
when there is an actual risk of drifting the enguway from the law, particularly when
the legal assessment is an essential feature dittidy. Besides, despite the fabulous
and socially driven envisioning of plagiarism, e of misattributing attribution still
has its exact roots in the law.

Authorship, meant as both the act of creatingnéglectual work and the source
or origin of such creation, has indisputably evdiaver time. Retracing its historical
development and recalling what has initially belarsirated regarding the expansion of
the creative processijt appears reasonable to assume that the stomutifors, as
originators of their own intellectual works, hasbecharacterized by alternating periods
of both selfhood and collectiveness. Sometimes therks were the result of virtuous
originality, but most of the time they were the guot of a mutualistic effort or the fruit
of cumulative knowledge originating from previousistablished subjects.

Besides, with the spread of the Romantic idehbs fervent figure of the solitary
author conceivably reached its zenith, yet with somariness that depends upon a
careful reading of the actual literary and artispiactices of that unique epoth.
Nonetheless, such an idiosyncratic picture hasndfeen greeted with disparagement,

mainly with the aim of refuting the idea that austop should be reduced to a front-

! We have seen how historical, cultural, social #echnological changes have significantly affected
copyright and, accordingly, the concepts that tradally characterized it, such as creativity and
originality. In a similar manner, all the abovetfas had a clear impact on authorship.

2 It is commonly argued that the Romantic era vivitiishioned the author, as never seen beforealike
sole or lone creator in his/her unique world. Rdbgss of the full accuracy of these argumentss,it i

however, correct to notice that at that time theleasis placed on the creative process was partigula

resilient.
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running figure® At the same time, however, even such criticisimately resulted in
confirmation of the authorship paradigm, eithertémms of an allegorically «joint
enterprise» between the author and the pdhdican actual shared authorship emerging
from the collective creative nature of many conterapy works.

Studies on the attribution of authorship seem d@wehexisted long before the
invention of writing, even when the practice of giag on tales and melodies aloud was
conveyed by the contextual transmission of theknawledged authorsHowever, it
was with the engraved words and the need to ard¢hem in durable repositories that
those studies more formally began to address amuhteally settle more or less
controversial acknowledgments of authorship.

At the same time, the subsequent evolution ofettsadies into a scholarly
discipline is intrinsically related to the approdtiat both academia and society took
towards plagiarism. In other words, «a growing wat disapproval of plagiarism [had]
important implications for the future of both autsltip and attribution$. This
apparently allow increasing endeavours to diset¢anmcertain or controversial
acknowledgements of authorsHiput at the same time fostering dangerous ressraint
on the autonomy of the creative process, especialgn imposing restraints on

collaborative or cumulative creation:

% Against the idea of solitary authorship is, fostance, LZEMER, The idea of authorship in copyright
Applied legal philosophy series, Aldershot, UK: gslte, 2007, who describes it literally as a fictzom
holds that «there is, as | argue, only one fornawthorship: the joint authorship between public and
authors» (at 97).

“ Advocating the role of the public in the creatiohintellectual products, Zemer suggests «a motlel o
public authorship» and accordingly asks to rethim& way the copyright system allocates rights by
acknowledging the public authorial role and emptiagithe strong dependence linking copyright ard th
public contribution to the creation of intellectuabrks. L.ZEMER, The idea of authorship in copyright
cit., 2-6.

® Cf. supra Chapter 3.

Furthermore, it is worth repeating that the interdemonstrated by scholars towards questions of
authorship attribution varies from literary to teaal studies, such as the statistical applicatibn
language studies and computer-applied sciencedlaBimit has been the subject of controversielsich
have proved how acknowledging the authorship @littual works has often been problematic.

® H. Love, Attributing authorship: an introductignCambridge, UK: Cambridge University Press, 2010
(first ed. 2002), 14-26, who provides a detailestdrical recount of attribution studies, explainimgw
writing has implied the need to give texts a cartdentification, especially when they had to beexd in
libraries, and how the meticulous work of librasagreatly contributes to their systematic develamtme
together with the initial establishment of a methlody.

" H. LovE, Attributing authorship: an introductiqreit., 28.

8 Many of these concerns originated from attemptdadfy contested authorship, which often depend o
the improper attribution to homonyms or anonymowsks, or even false attribution that could, on the
other hand, increase profits regardless of bookselH.LoVE, Attributing authorship: an introductign
cit., 18-20.
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In cases where an author makes extensive unackdgedeuse
of the words of other authors we have what is nalled
plagiarism (still a form of authorship, albeit asdlieditable
one) [but also] disarming acknowledgment of qudagiarism

[ascertained] in appropriation practicges.

As anticipated, solitary and exclusive authorshgs been extensively demeaned as
unfortunate and unrealistic. Nevertheless, everddésial seems to have proved, and
even accentuated the real survival of the authbig died and resurged intermittently
according to the fashions of commentators of tme1f

In his now classic studyhe death and return of the authdor instance, Burke
' quite critical towards the seemingly linear poyieof anti-authorial discourses, such
as those emerging in the theories of Barthes, kduaad Derrida, craving for greater
caution towards the alleged fading or death ofwhiéer, and rather implying that what
was really at issue was the inconsistency of aeathorial categori€s.Opening his
study with an analysis of perhaps the most noteressay of Barthe$he Death of the
author? which he describes as «the single most influemtiedlitation on the question
of authorship in modern time$%Burke places the accent on the “birth of the reade
who lives and breathes in the factual realm of enstfip*

In other words, in his composition, Barthes is ryostoncerned with the

limitation that seems to be imposed on a text ljoaing link to the author. Indeed,

° H. LovE, Attributing authorship: an introductigreit., 32-34, 39-40 (quotation at 41), explainimaw,

on the one hand, authorship includes a numbertofitées that require collaboration more than agén
individual author, and, on the other hand, a reddyi large number of works are created under the
influence, imitation and incorporation of other geding works.

19 5. BURKE, The death and return of the author: criticism anubijectivity in Barthes, Foucault and
Derrida, cit., who explains how, similarly to the death@dd, the theory of the author’s disappearance
instead hinders its exact vitality. See also, & same author, a collection of essays on the subfec
authorship from classic times to the twentieth agntS. BJRKE (ed.), Authorship: from Plato to The
Postmodern: A ReadeEdinburgh: Edinburgh University Press, 2000 (f&ad. 1995).

1 5 BURKE, The death and return of the authait., 8 et seq. While he acknowledges that thbeerists
brought anti-authorialism to its most extreme pdietalso suggests the essentiality of a cautiouinga
and evaluation of their anti-authorial discoursssl@-18).

12 R. BARTHES, The Death of the Authdfl967, 1968], inlmage, music, texfTranslated by S. Heath,
London: Fontana Press, 1977.

13 3. BURKE, The death and return of the author: criticism anubjectivity in Barthes, Foucault and
Derrida, cit., 19.

% |n fact, as he utters, «everywhere, under theieespf its absence, the concept of the authorirema
active, the notion of the return of the author gesimply a belated recognition of this criticalfgness
[so that the] direct resistante the author demonstrates little so much as thestessieof the author» S.
Burke, The death and return of the authait., 172.
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rather than uttering that he completely refusedathor, it seems more accurate to
argue that he indeed refuted the oppressivenessigid characterization of authorship
on texts and, more generally, on culture. Give thigpoorted dictatorship, what counts
most is the reader, who is also the addresseesdkttt, while the author could mostly
to be regarded as a «scriptor» rather than a «creat

Like authorship, the notion of the author has at$mnged over tim¥,
particularly when his/her mission became inheremtlgrtwined with a specialized and
marketable profession that inevitably altered tla¢ure and form of many creative
works!’ Such instances, furthermore, lead the conceptitbforship to intersect with
topics that may, at this point, be quite familiauch as the ethical and technological
repercussions of new practices and various wagsgdging with copyright works.

To some extent, these difficulties are correlatedthte problems that more
broadly affect copyright, which are in large padused by its misreading and the
consequent fallacies of some arguments on its deférndeed, the constant brawl to
find a compromise between private instances angbtifsfic interest has often resulted
in a firm advancement of the former at the expefdae latter® An example of such

an imbalance seems to be envisioned in the disdvofvthe essential role that the

!> R.BARTHES, The Death of the Authpcit., 142.

In this sense, the link that has traditionally fiissuthorship and authority appears to be extremely
weakened, particularly to the extent that the formedies on the figure of a sole individual origiog
which must be considered a mere invention in itdédvertheless, despite what the essay’s titlealite
may suggest, it would be improper to conclude Bathes’ aim was to erase entirely the author ftioen
picture, but rather to suggest that greater emplssduld be placed on the reader, as he/she had tak
part in the construction of the text. On this, al® his other workThe Pleasure of the Tef971).

16 A. BENNETT, The authoy London and New York: Routledge, 2005, who in\gzstis and explores the
origins and evolution of such a notion, consideiiisgnfluence on literacy by also analysing thiated
concepts of authority, originality and ownership.

7 See MNEWBURY, Figuring authorship in antebellum Americ&tanford, Calif.: Stanford Univ. Press,
1997, who explains how authorship changed, pasgibuturing the nineteenth century, and how the new
industrially driven establishment of culture infheeed the creation of a new understanding of being a
author.

D. O. DOWLING, explores the same topic in a later contribut@apital letters: authorship in the
antebellum literary marketowa City: University of lowa Press, 2009, whiatiditionally considers how
technological change determined this alteration hod/ the figure of the (now professional) author
started being pressured by the market but alsorbgra conscious and interactive readership.

18 Cf. G.S.LUNNEY JR., The Death of Copyright: Digital Technology, Priv&epying, and the DMC

Va. L. Rev.Vol. 87, 2001, 813.

D. NIMMER, The End of Copyrigh{1995)Vanderbilt Law Review8, 1385.

191 . ZEMER, The idea of authorship in copyrightit., 96-97.
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society or community plays in the creation of knesge’® but also in respect to
collaborative and joint authorship.

Some wonder whether the answer is therefore tdgimdhe end of copyright
as Litman seems to suggéStr whether there should be one or more other ®iabl
answers, such as a more effective interaction thighbroader set of human righter
the expansion of some public interest defencesgh@®mne hand, this opens up possible

ethical predicaments that may concern misattributiactices> and on the other hand,

20 According to Zemer, Foucault «informs us that ather is an ideological figure [eroding] the concep
of the individual writer [and denying it] is theiginator of a text [but rather] a social constraots. L.
ZEMER, The idea of authorship in copyrightit., 144.

Alleging that copyright works are not an exclusprévate property, but are first of all a social guot,
see SSCAFIDI, Intellectual Property and Cultural Produgtis Bost ULR Vol. 81, 2001,793. Of the same
author, see also ScariDl, Who owns culture? Appropriation and authenticityAimerican law Rutgers
series on the public life of the arts, New Brundwid.J.: Rutgers University Press, 2005.

On the collaborative authorship dimension, seeparticular, M.WOODMANSEE, P. Jaszl (eds.), The
construction of authorship: textual appropriatiom law and literature, Post-contemporary intervengo
Durham: Duke University Press, 2006 (first ed. 1994

2L Looking at these particular instances, they hdse directed some attention towards the requiremgnt
intention; however, given that no explicit refereng made in the CDPA, some wonder whether it neay b
found elsewhere. IZEMER, The idea of authorship in copyrightit., 203—-204, who also cites the earlier
case law olevy v Rutleycirca 1871, Common Pleas, [1871] LR 6 CP 523yel as the more recent
Stuart v Barrett circa 1994, Chancery, [1994] EMLR 448, in whitie theed for an actual contribution
was, in any case, to be essentially required.

Cf. D.NIMMER, Copyright in the Dead Sea Scrolls: authorship andinality, in Hous. L. Rey.Vol. 38,
2001, 1, <htip/Amwvhoustonlawreview.org/archisekdloads/38-1 pdfHLR38P1.pdf>; MVOODMANSEE, Response to
David Nimmer, ‘Copyright in the Dead Sea Scrollsitiforship and Originality, in Hous. L. Rey.Vol.
38, 2001, 231, <htpscholartycommons law.cagiaedty publications/234>.

22 Zemer sustains that there is surely no necessipydclaim the death of copyright. Accordingly, wha
should be pursued is not the refusal of all copyrihpeories, but instead the extreme individualamd
disavowal of the social dimension.ZEMER, The idea of authorship in copyrighdit., preface and 7.

2 J. LmmaN, Digital Copyright New York: Prometheus, 2006 (first ed. 2001)
<htip:/repository.law.umich.edu/cgiviewconteragicle=1000&context=hooks>.

4 The idea of the public as joint author seems fipstt the need for rethinking copyright. Furthermor
if the answer is not to be found in disobeying aogiyt rules, there could be other options. One
possibility is a better dialogue with the humarhtiggcommunity (PDRAHOS, Intellectual property and
human rights in I.P.Q, Vol. 3, 1999, 349,
<htips/Awwv.anu.edu.aufellonsipdrahos/articéstedoiPandhumanrights.pdf>),  which, according Zemer, may
effectively be an instrument to ensure compliandé the freedom of expression. ZEMER, The idea of
authorship in copyrightcit., 221.

See also NLEE, G. WESTKAMP, A. KUR, A. OHLY (eds.),Intellectual property, unfair competition and
publicity: convergences and developmeByropean Intellectual Property Institutes Netwadries,
Cheltenham, UK; Northampton, Mass.: Edward Elgad,&(first ed. 2013), 300.

Cf. H. LADDIE, Copyright: over-strength, over-regulated, over-idén EIPR,Vol. 18, No. 5, 1996, 253.
% Questions concerning authorship have taken thee rofuethics, for instance, when the analysis ef th
composition process has comprised the investigatibrethical accountability towards authors and
readers. See, in particular, a more recent wore#n Burke who, following the traces left by hi®tw
contributions to the field, has added some interggtieces to the scenery with the aim of develggn
model of authorial ethics. BURKE, The ethics of writing: authorship and legacy in ®land Nietzsche
Edinburgh: Edinburgh University Press, 2010 (fadt 2008).
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it investigates the impact of technology on thecpss of creation within the larger
discourse of intellectual authorship and owneréhip.

This last aspect, moreover, pushes for takingfultaonsideration all monetary
and non-economic aspects of copyright. For instartbe issue of considering
borrowing legitimately, or not, should not depenerety on the exclusive assessment of
a right infringement; on the contrary, it deserbesader consideration that takes into
account its cultural, social, economic and techgick sways. The same is true of the
concepts of copyright ownership and authorship, dppreciation of which ideally
should always aim to strike a balance between friaad public interests.

All the arguments above imply a corroboration ofatvinas previously been
inferred with regard to the advantages of adopanginterdisciplinary approach to
better appreciating the manifold shades of copyrighd authorship attribution in
particular?®® This appears particularly true when resorting ttegal but comparative
analysis, which appears even more advantageousgtakio exact consideration the
legal schemes of two seemingly very different cdasf namely, Italy and the United

Kingdom.

2 The contemporary latitude of moral rights in coglyt law: a comparative line

It has been sustained that an interdisciplinaryr@pgh may help the interpreter to
appraise the issue of authorship attribution, ai a® that of copyright generally.
However, interdisciplinarity is not the only instnent that deserves attention. Another

relevant tool is in fact represented by comparasitedies that forthrightly enter the

For a broader analysis of moral predicaments, sée MASON (ed.),Moral dilemmas and moral theary
New York: Oxford University Press, 1996, which eogls the subject and tries to find a rational waty o
%6 E. HEMMUNGS WIRTEN, No trespassing: authorship, intellectual properights, and the boundaries of
globalization Studies in book and print culture, Toronto: Umgiy of Toronto Press, 2004, who also
underlines the unique role of the translator arddiblicate argument of protecting traditional knedyge.

%" These arguments are particularly explicitly afé¢ed in S.VAIDHYANATHAN, Copyrights and
copywrongs: the rise of intellectual property armhhit threatens creativity: with a new afterwoidedia
studies, Legal studies, New York [etc.]: New Yorkilkrsity Press, 2003 (first ed. 2001), who is
extremely critical towards the current approachstern and particularly US copyright law. Moreqver
he believes that its exceedingly punishing andragshg attitude undoubtedly frustrates the creativ
process and thus impedes the expected progress @inal culture.

8 Yet, as will be explained, many copyright issuemain (deliberately?) unsettled.
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world of legal analysis. In particular, assumingttthe study of copyright is an analysis
of both the legal environment and the complex dyinarthat regulate it, the role of the
law in any case appears to be overriding.

In this way, however, if comparative law may be amlgd, like
interdisciplinarity, as another viable option toecsome the hitches arising from the
characteristic involvedness of contemporary intdllel property, it should also be
carefully considered whether it might be desirabbe establish any boundaries.
Consequently, there seems to be sufficient latitiodeiithstand the fact that an exact
comparative legal approach deserves its own peapice in the debaf.

Even so, interdisciplinary and comparative law disses are reciprocally
intertwined® Indeed, what seems to elevate comparative law éweher from its
recourse to interdisciplinarity is the fact thafraitful assessment and estimation of
other legal and non-legal disciplines may helpibvercome the perils of comparative
research’ This may be of great aid for the comparatist, wheaid with a metaphor —
must put him/herself in the shoes of the otheresystwhich nevertheless can be more
rigid than expected.

Looking for a definition of comparative activity igeneral terms, this can be

summarized in the act of estimating, measuring xanening a plurality of things,

? This, however, may also imply a tendency to higaihd the firm fences of the law when it appears
that no other option is practicable; or it may es@nify a clear-cut choice to affirm the dominandehe
law among all other disciplines that may eventuatlyss its path.

Some, for instance, have supported the recoursmnmmon law — meant in its broadest sense — to
overcome the difficulties that intellectual propgenowadays presents, BALGANESH (ed.), Intellectual
Property and the Common Laeit. One of the conclusions that emerges fronihsucollection of essays
is that «despite the degree of interdisciplinargcsglization that the field today sees, intelletpraperty

is fundamentally a creation of the law; therefdhe basic building blocks of the law can shed intgoar
light on what intellectual property can, shouldd avas perhaps meant to be» (at 12).

% See S.Rov, Privileging (Some Forms of) Interdisciplinarity anbhterpretation: Methods in
Comparative Lawin Int'l J Const. L, No. 3, 2014,, <htip//ssm.com/abstract=2483288aft version), who
explains how comparative law effectively engagethwither disciplines, particularly within the sdcia
sciences, without having to renounce to the cetytral the law and its authority.

This reconnects with the related argument thataheshould not be considered in inescapable isoiati
from other disciplines, although, at the same tithere seems equally to be the need for a cautious
approach to the use of interdisciplinarity. Cf. BERCEA How to Use Philosophy When Being a
(Comparative) Lawyer in Procedia Soc. Behav. Sci. Vol. 71, 2013, 160,

< htiphwwysoencedirectoomisaenceariddii3042813000232>

3L Cf. D.S.CLARK (ed.),Comparative law and societgit., which provides a very interesting contribnt

to the subject, explaining the main conceptualkizetiand principles emerging from different disciphy
angles.

Indeed, the dangers that may be foreseen in cotpgaranalysis will be illustrated in the following
paragraphs.
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primarily, but not limited to, establishing similées and dissimilaritie?’ The
significance of such activity in the region of tlhev is great and has both theoretical and
practical implicationg® In addition, focusing primarily on intellectualgmerty law, it is
difficult to refute that comparative studies haventributed to providing a better
description of copyright, in particular within itsontemplation in a global and
international dimensioft, although some pessimism about its current capaitgach
this goal has not either fallen shdt.

Nonetheless, academics still need to wave theisdo explain why a civil law
jurist, even within the narrower context of copytigshould look at the common law
system, and vice ver$8d.Their arguments and theorizations indeed go batsng

%2 See, for instanc&ambridge International Dictionary of Englisdef. compare (v.), cit., 273.

% P. GILLES, Aspetti metodologici e teorici dell'armonizzaziodel diritto processualecit., 459-450,
469, whose focus is comparative procedural law, imatkes interesting references that apply to
comparative law in general. As he explains, theartance of comparative studies, which attract el

of a «fundamental legal discipline» is also prowenthe fact that, particularly alluding to its cormm
meaning, the act of comparing phenomena is a pétienode of human action and human thought (at
456).

Cf. R.DAvVID, De l'importance d'études comparatives relativesagptocedure in Estudios juridicos en
memoria de Eduardo J. Couture, Universidad de lgp@Réca (Uruguay). Facultad de Derecho y
Ciencias SocialeMontevideo: Martin Bianchi Altuna, 1957, 929 egs

% For a stimulating view of some of the most critiaapects concerning the development of intelldctua
property worldwide, see GDUTFIELD, U. SUTHERSANEN (eds.), Global Intellectual Property Law
Cheltenham: Edward Elgar Publishing Itd, 2008 {(feed. 2005), with wide-ranging contributions to the
subject and a particularly attentive concern foe ttomparison of several legal approaches and
jurisdictions.

See also, albeit with explicit reference to theadmse experience, BANEA, C. HEATH, S. HIROSHI
Japanese copyright law: writings in honour of GenthaSchricker Max Planck series on Asian
intellectual property law, 12, The Hague [etc.Juier Law International, 2005, especially with reht

the difficulty of striking a genuine balance betwawivate and public interests and, particularly tfee
purpose of the current research, also with referémenoral rights.

% With the same cautions that have accompaniedrilysis of the author’s disappearance, there have
been suggestions about declaring the death of catipa law. See, in particular, Nil. SEMS, The End

of Comparative Law (2007) The journal of comparative Igw Vol. 2, No. 2, 133,
<htipJ//ssm.com/abstract=1066563>, who considegssymptoms of what may be the end of comparaawetd

be a discipline, after its initial success begarimiuthe early twenty-first century. At the samendi, as
even Siems seems to grant, there could be a cliancemparative law to experience a resurgence and
return to its glorious times.

% See, among others, MATTEI, Il modello di common lawCon la collaborazione di ARIANO, Sistemi
giuridici comparati, 2, Torino: G. Giappichelli, 20 (first ed. 1996), who provides an insightful @aat

of the Anglo-American system with a constant rafeeeto the civil law model. Cf. H. LANGBEIN, R.
LETTOW LERNER B. P. SMITH (eds.),History of the common law: the development of Adgieerican
legal institutions Austin: Wolters Kluwer Law & Business; New YoikY: Aspen Publishers. 2009.
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way;’ but recent attempts to draw the state-of-the-artrait of comparative legal
studies are not lacking eith®rthus suggesting innovative approaches but, asahee
time, still providing a more general appraisal aegliew of the already established
theories of comparative lat.

However, even these warm welcomes and praise dreitfout their hazards,
similarly to what has been envisioned with theieadescription of interdisciplinarit}f’
Indeed, law comparatists must face additional ehgks, such as being able to
understand fully a different legal system, a problhat may relate to translation, but
not necessarily limited to simple linguistic barsie

In particular, it becomes essential to achieve deqgaate bearing of the
applicable methods to comparative anal{5i§ methodology has an overriding place in
any field of legal researcl,it surely has a significant impact on comparatis@,|

although its cognizance is sometimes simply takengfanted. However, the intrinsic

3" See, in particular, the contribution of BaviD, Les grands systémes de droit contemporains: (droit
compareé) Précis Dalloz series, Paris: Dalloz, 1964; A. GAMBARO, R. SACCO, Sistemi giuridici comparati
Trattato di diritto comparato, Torino: UTET giurd@i, 2009 (first ed. 1996); BAcco, Introduzione al
diritto comparatq Trattato di diritto comparato, Torino: Utet, 2002st ed. 1980).

See also th&rento Manifesto on comparative ldhat Sacco and other prominent Italian scholaysesd

in 1988, promoting the five theses that soon aeguivorldwide diffusion.

As the first thesis sustains, in particular, «corapee law, understood as a science, necessary at
the better understanding of legal data. Furthdestasich as the improvement of law or interpretatios
worthy of the greatest consideration but nevergedge only secondary ends of comparative research»
For further reading on the Trento thesis and theeld@ment of comparative law as a legal discipline,
with particular reference to the Italian scholadgntributions, see EGRANDE, Development of
comparative law in Italyin M. REIMANN; R. ZIMMER (eds.),The Oxford Handbook of Comparative Law
Oxford Handbooks in Law, Oxford: Oxford Universiyess, 2008, 107, 117.

% This attempt is expressly pursued by the collactibessays on the subject edited bfsPMONATERI
(ed.), Methods of comparative lavlBResearch handbooks in comparative law series tétham, U.K.;
Northampton, Mass.: Edward Elgar Pub., 2014 (f&dt 2012), which alternates both theoretical and
empirical explorations on the topic related to e very broad discipline of comparative law, irdihg

a dedicated analysis of judicial interpretation.

% See, for instance, the distinct survey of whattieen defined as numerical comparative law, bat als
relatively new trend of socio-legal approaches he tstudy of comparative law. MM. SEEMS,
Comparative lawThe law in context series, Cambridge: CambridgésLPress, 2014.

“0 P GILLES, Aspetti metodologici e teorici dell'armonizzaziodel diritto processualecit., 471-472,
who also advises the interpreter or the compartdisty not to look too much with his/her own eyes,
possibly avoiding any cult of a particular legaldition, either of common or civil law.

“L1n any case, the exact type of link between coatpar law and interdisciplinarity must be ascerain
on a case-by-case basis; and so it is with thepagtive methodologies.

“2 For a valuable in-depth examination of the methoglp of legal research in general, see WAN
HoOECKE (ed.), Methodologies of legal research: what kind of mdtHor what kind of discipline
European Academy of Legal Theory series, Vol. 9ok UK: Hart Publishing, 2013 (first ed. 2011),
who, appraising several options in terms of applieanethods, still questions the practicability and
extent of some approaches, including the comparatind interdisciplinary methods, at the same time
wondering whether this would mean a firm constrahtthe traditional legal doctrine or even its
assimilation into non-legal disciplines.
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complexity and extent of comparative studies, whiclpart depends on the variety of
distinct subjects to which it extends, make it guinplausible to foresee a unitary
methodology*® consequently leaving the problem of methods sién and exposéd.

Nonetheless, reconnecting with what has been argnedhe preceding
paragraphs, there seem to be sufficient groundfdas the comparative analysis
envisioned in the current chapter on the crucil o the law’® It is in fact the law that
from now on will escort us to the detailed enuctenbf the legal facade of attribution,
first looking at the moral rights standards and #mplicable rules on copyright
infringement and then considering the other possilternatives that the law may offer
to explain and regulate the attribution of authgrsh

2.1  The Italian moral right of paternity: an unbiegble entitlement to authorship?

The rules pertaining to moral rights are first edlied in Section Il of Chapter VI of the

ltalian copyright law (LA 1941§° which are expressly dedicated to the safeguarfing
the personal interests of the authbkvithin this setting, moral rights are distributed

3 See M.ADAMS, D. HEIRBAUT, M. VAN HOECKE (eds.),The method and culture of comparative law:
essays in honour of Mark Van Hoeckixford, UK: Hart Publishing Ltd, 2014.

4 This argument deserves further and dedicated sisalwhich, however, cannot be addressed in the
current research but will require a distinct apgathelsewhere. On the importance of the methodalogy
comparative law theory, see GEOFFREY, An Introduction to Comparative Law Theory and Metho
European Academy of Legal Theory, Oxford, WHart Publishing 2014.

% Cf. S. Roy, Privileging (Some Forms of) Interdisciplinarity anthterpretation: Methods in
Comparative Layvcit.

¢ Moreover, as we shall see, aside from criminalvisions, in which misattribution matters as an
aggravating element for punishing conducts thatwarmdoo a criminal offence, the law affords explicit
civil defence to the moral rights of the authord dinst to the right of attribution.

" For a brief historical account, the first Italistatute, before the unification, that consideredrights of
authors was a 1801 law. Although it granted théa@uthe economic rights to the work of the ming th
statute has represented a valuable preliminarysafd of intellectual creations and defined thernthas
most precious and sacred property. Some years latédi840, the Austrian—Sardinian Convention was
welcomed as a more comprehensive law on copyrigiitems and was the first to mention the conduct of
counterfeiting. Indeed, it was only in 1925 thatrkgof the mind received official recognition begon
economic rights, including the conduct of apprajmig authorship of the work as an aggravating facto
of counterfeiting.

See, in chronological order, the Law of 7 May 1809 floral year IX), on the Exclusive right to séle
works of authors, musicians, painters and illusnstwithin the Cisalpine Republic; Austro-Sardinian
Treaty for the Safeguarding of property rights widgard to the literary and artistic works (sealed
Vienna, on 22 May 1840 and entered into force odul¢ 1840; Law No. 2337 of 25 June 1865), on the
Rights of the authors of intellectual works; Roixdcree-Law No. 1950 of November 1925, Norms on
Copyright, converted into Law No. 562 of 18 Mar@?6.
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across three essential types: the right to claithaship?® the right to integrity and the
right to have the work withdrawn from the marft.

The most contentious of these is certainly the l@streasons that are easy to
understand, especially when we consider the inhexeonomic dependency that has
above all described copyright. However, since #syvearly history, the law itself
concedes the peculiar nature of such a right bgtorg it more limited protection than
that afforded to the first two moral rights. In feular, only they enjoy perpetuity and
statute barring, inalienability and only these amertis causatransmissible to the
author’s heirs.

The most distinguishing feature of the Italian eystof moral rights is that they
are perpetual, inalienable and cannot be wailethese traits make them clearly
distinguishable from the economic rights relatiogthe work, which instead have a
definite term of protection. However, they are aspeculiarity of the civil law system,
as will become even more noticeable when compaitddthe common law system of
the UK>! Besides, before moving on to such analysis, firéferable first to consider
broadly the normative framework that applies toright of attribution>?

The Italian copyright law dedicates Section Il dfapter 1l to the Protection of
rights in the work in defence of the person ofahéhor (into brackets, moral rights).
The first right considered is the entitlement o Huthor to claim authorship of his/her
work, also considering that he/she may have chésdre publicly identified with a
pseudonym or remain anonymous. Such a prerogativieh operates regardless of the
subsistence of any economic rights even otherwliseated, is immediately followed

“8 |In particular, according to this provision, authdrave a moral right to be acknowledged as such by
everyone.

49 Such entitlement is granted on the condition theious circumstances may harm the author’s
personality. In addition, considering the pecutiaf a right of this nature, the law prescribedtaa
formalities, especially when a plurality of auth@gsnvolved, including, but not limited to, therngent of
each author in the case of joint authorship whieeandividual contribution cannot be distinguished.

* Other relevant provisions are, in fact, contaiimethe Italian Civil Code, cit., particularly arlés 2575-
2583.

®L Unlike Italy, for instance, the UK does not prdtéloe right to have the work withdrawn from the
market.

2 This aspect will be better explicated in (theduling) Chapter 5.

%3 Chapter IIl LA 1941, on Content and duration opgeght, however, also includes Section | (Articles
12-19), which is dedicated to the Economic exptmitaof the works.
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by the right of integrity which gives the author the possibility to rejestytime® any

alteration of the wor¥ that may result in harming the author’s honoureputation:

Independently of the exclusive rights of exploiatiof the
work [...] and even after the transfer of such rigiie author
shall retain the right to claim authorship of hisriv and to
object to any distortion, mutilation or any othenodification
of, and other derogatory action in relation to, Wk, which

would be prejudicial to his honor or reputat|507n.

The right of the authors to have their authorshlipnawledged extends to the liberty
that they have to disclose anytime their identggplte a previous choice for anonymity
or pseudonymity® This last aspect, in line with the general rule imdlienability

regarding moral rights under ltalian 1aWjs strictly related to the very favourable

provision that the author, or his/her heirs, masessthe right with no time limit&.

> In this way, as the literary reading of the pramissuggests, is it crucial to recognize the eristeof a
tangible or even potential prejudice to the hommureputation of the author. Besides, an alteratiotine
work could also entail objectively positive chandhat, however, result in some harm to the work’s
author.

E. SANTORO, Onore e reputazione nell'articolo 20 della legge duwitto d’autorein Dir. radiodiff., 1980,
561, who emphasizes how the concepts of honourgmatation tend to converge, as both having the
shared function to protect the integrity of thehauts thought as a person and then as the creétar o
work of the mind.

*> This however finds some constraint to avoid abdee,instance, in the pre-emption of refuting
modifications to which the author had indeed cotestn

Article 22 LA 1941, in particular, succinctly prees that «the rights referred to in the precedirticlés
shall be inalienable. However, if the author wasi@nof and has accepted modifications to his wek,
shall not be entitled to intervene to prevent taggrmance thereof or to demand its suppressions.

® Any alteration of this kind that brings prejudite the author's very personal interests is yet
differentiated from the exclusive right to modifyvark with the consent of the author that has fiemnsd
his/her economic rights..

" Article 20 LA 1941. The same Article, neverthelelsits its latitude when prescribing that «in the
case of works of architecture, the author may pgpiose modifications deemed necessary in the cafirse
construction. Further, he may not oppose other fimadions which may be necessary in any such
completed work. However, if the work is recogniZeyl the competent State authority as having an
important artistic character, the author shall be#rusted with the study and execution of such
modifications».

%8 According to Section 1 of Article 21 LA 1941, «thethor of an anonymous or pseudonymous work
shall at all times have the right to reveal hisntity and to have his position as author recognizgd
judicial procedure. Notwithstanding any prior agnemt to the contrary, the successors in title of an
author who has revealed his identity shall be meguto indicate the name of the author in publooai
reproductions, transcriptions, performances, rgoita and broadcasts, or in any other form of
manifestation or announcement to the public».

% |n addition, other references to moral rights adously disseminated in the LA 1941. Article 63 L
1941 mentions that «the record or like device sbalinade or utilized in such a manner that the mora
rights of the author are respected within the tesfArticles 20 and 21 of this Law»; while Artic85 ter
provides that «without prejudice to the author’'sraharights, any person who, after the copyright
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Besides, having anticipated that «copyright shalbbquired on the creation of a
work that constitutes the particular expression aof intellectual effort$> it is
ascertained that the requirement of creativity sseatially relevant to determining
copyright protection, given that copyright law exfily safeguards moral rights.

However, evoking a well-known Foucalian wéfkone may reasonably query
who the author according to Italian copyright lasvafter all. In this way, the law
identifies and distinguishes the holders of théatsg either of an economic or moral
nature. The law explicitly presumes that, in theeaize of contrary proof, the author of
an intellectual work is the person that is showrammmounced as such, even during any
kind of performancé® and yet has chosen to reveal his/her identityhasr preferred to
use a pseudonym or even to remain anonyfity.

Other, more specific provisions regulate the mommmex condition of
collective and derivative works, establishing thaith regard to collective works, the
author is considered to be the person who orgamizddeads their construction, while
in the case of derivative works the author is thespn that has, by his/her own effort,
created that work from another work (the originate)f®> Furthermore, if the

requirements of joint authorship are satisfied, woek will be regulated as common

protection has expired, for the first time lawfuflublishes or communicates to the public a work ize
not been published previously shall enjoy the eitqiion accorded by the provisions of Section | of
Chapter Il of Part | of this Law to the extent thhose provisions are applicable». Article 85 tgrar
finally, specifies that «without prejudice to thetlaor's moral rights, any person who in any waybgr
any means publishes critical and scientific ed&ioh works in the public domain shall enjoy exchesi
exploitation rights in the work resulting from thetical and analytical assessment».

%0 Such favour is then expressed in detail by ArtR3eLA 1941, according to which, «after the dedth o
the author, the right referred to in Article 20 mag asserted, without limitation of time, by hiospe
and children and, in the absence thereof, by hierps and other direct ascendants and descendanis,
in the absence of such ascendants and descenbwritis brothers and sisters and their descendHnts.
the public interest should so require, such acti@my also be taken by the President of the Couricil o
Ministers after hearing the competent professiasabciation».

® Article 6 LA 1941, which has been already considewhen analysing the concept of creativity. Cf.
supra Chapter 2.

%2 M. FoucAULT, Qu'est-ce qu'un auteurDits et Ecrits Vol I. (1969), Paris: Gallimard, 1994.

8 Article 8 LA 1941, which further prescribes thaany pseudonym, professional name, initials or
customary sign, well-known as being equivalent toua name, shall be deemed to have the same value
as such true name».

% Besides, following Article 9 LA 1941 regulates thieuation in which «any person who has performed
or published in any manner an anonymous or pseudony work shall be entitled to assert the rights of
the author until such time as the author revealsdantity».

®® Article 7 LA 1941.
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property, with the additional inference that eaohtabutor is entitled, as an author, to
assert his/her moral rights at any tiffie.

Indeed, the work’s authorship is one thing; its evship is another altogether, a
partition that emerges when the original owner,author, transfers to someone else the
exclusive economic or exploitation rights to therkvolhis general scheme, however,
has certain limitations. A concluding provision Ghapter | LA 1941 is in fact
dedicated to the parameters of allocating ownershiporks that have been created and
published under the public domain. A partition fHaiwever, is limited to exploitation
rights and not moral rights, which would still betpto the author¥’.

With limited exception§® the bundle of economic and non-economic rights
originally belongs to the author, alias the creatdrthe intellectual work® Indeed, in
terms of exploitation rights, there may be transf@rto others and, by doing so, a
dissociation of authorship and ownership will ocddn the contrary, non-economic or
moral rights will still belong to the original awh thus posing an important distinction
between the Italian and the UK system of allocatoapyrights. However, before
considering this, or the related mechanisms of atgilon rights assignment, it is

imperative to explore in greater detail the natafemoral rights and their historical

% As the law utters in detail, «if the work has begeated by the indistinguishable and inseparable
contributions of two or more persons, the copyrgfmll belong to all the joint authors in commanthe
absence of proof of written agreement to the coptithe indivisible shares shall be presumed t@be
equal value. The provisions that regulate properyed in common shall be applicable. Furthermore,
moral rights may be asserted at any time by anyj@ineauthor [...]». Article 10 LA 1941.

67 According to Article 11 LA 1941, in fact, «copyhigin works created and published under the name
and at the expense of the State, the provinceBeocammunes shall belong to them. In the absence of
agreement to the contrary with the authors of tloekes published, the same right shall also belong to
private legal entities of a non-profit-making chaes, as well as to academies fitcademigand other
public cultural organizations, in respect of recood their proceedings and their publications».

% One is precisely the above-mentioned provisioArtitle 11 LA 1941 (to be read in conjunction with
Article 29 LA 1941, concerning the consequent latidn of the term of protection for such peculiar
case), which, for instance, affects scholarly woRs this specific aspect, see MOSCON Academic
Freedom, Copyright, and Access to Scholarly WorksComparative Perspectivén R. CAso, F.
GIOVANELLA (eds.),Balancing Copyright Law in the Digital Age: Comptive PerspectivesBerlin:
Berlin: Springer-Verlag, 2015, 99, 113.

% Conventionally, copyright (here referred to in Vti&der sense) comprises rights of an economic and
non-economic nature. The former encompass the mategyf exploitation rights, while the latter are
commonly defined as moral rights. This initial bifiteon, however, is subsequently complemented by a
third category of rights that are related and asmess to copyright, sometimes labelled as neighbgu
rights. This tridimensional articulation of copyhig is well explicated in RCASO, Lineamenti normativi

del copyright statunitense e del diritto d’autotaliano, in G. RAscuzzi, R. CAsO (eds.),| diritti sulle
opere digitali. Copyright statunitense e dirittcadtore italiang Padova: Cedam, 2002, 170

On the dual appraisal of economic versus non-ecaneights in copyright law, see instead @.
ALGARDI, La tutela dell'opera dell'ingegno e il plagieit., 31-52.
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development, starting from their acknowledgment imternational law, and then
proceeding with the systems of Italy and the UnKathydom.

Formal recognition of moral rights entered Italilgislation only after the
revision of the Berne Convention in 1928 on the RoGonference of 2 June 1928.
Before that, as in other countries such as Framce Germany, moral rights found
however certain recognition through doctrinal amdigial practice’”

The Rome symposium was the perfect occasion tapuakind of homogenous
attempt to protect the non-economic rights assediatith the creation of intellectual
works/! Besides, one of the reasons that motivated suithtefwas linked to the
dismay that excessive reliance on economic rigktsaming to intellectual creations
would have overcome non-economic interests in twmes works. Even more so
considering the phantom of technology, alreadye@aas a possible double-edged
sword that could enhance the possibilities of aoeatut also dramatically control and
limit the power of creators over their intellectyabducts’? In this way, beyond the
controversial debates and distinct positions timaerged during the Conference, the
mutual interest to protect the universal intelletinheritance evidently prevailéd.

Focusing on the resulting text of the Berne Cotivenafter the Rome revision,
the novel Article 6bis on moral rights resultedtire form we know today, as to the

0 E. ADENEY, The moral rights of authors and performecit., 97, who recalls how particularly French,
but also German, courts and scholars greatly dorttxito elaboration of the fundamental basis ofaior
rights.

" The need for some regulation, or at least thebstament of basic standards of protection, waa to
great extent shielded by the need to find for imstaa proper solution to authorship misattribution
works that, created in one country, were then Gted and distributed in other territories. At tame
time, it cannot be denied that there had been gilsat pressure from lobbies, such as Alsociation
littéraire et artistique international€ALAI), which pursued the same systematic protat&ndorsed by
the Inter-American Convention of Buenos Aires irRQ9later revised in 1928 in Havana. ADENEY,

The moral rights of authors and performecg., 98-102.

2 |n particular, many reservations have been made rejard to the abuse of technology by publishers
and, more generally, by those who held the econoigiits to the work. EADENEY, The moral rights of
authors and performergit., 106-107.

3 E. ADENEY, The moral rights of authors and performecit., 108, who also cites the German delegate
Osterrieth, who said: «we labour not solely for thdividual authors who appear and disappear, but
above all for the work which remains. We labour foe grandeur of literature and of art, which are
immortal», in Union Internationale pour la Proteatides Oeuvres Littéraires et Artistiquéstes de la
conférence réunie a Berlin du 14 octobre au 14 Nuwer 1908 Berne: Bureau de I'Union internationale
littéraire et artistique, 1909 (1910), 172.

However, it is worth mentioning that not every ctyrparticipating in the Rome Conference shared the
same concern or, more precisely, the same degreencern. As imaginable, civil law countries sush a
Italy were stronger supporters of what we might ¢ake moral problem”, while common law countries
such as the UK belittled its importance.
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right to claim authorship and to object to certeandifications and other derogatory
treatment that could impair the author’s integfftyyhich may endure even after the
author's death but at least as long as copyridgists’

However, if finding some kind of agreement to amkledge the right of
authorship attribution appeared feasiffleertainly more problematic was reaching a
compromise solution for the actual exercise of sughis, especially with regard to the
term of its duration. Therefore, it is not surpngito learn of the very broad formula
adopted by Sections 2 and 3 of Article 6bis of @mvention, which laconically refers
it to the discretion of each national legislatidn.

Furthermore, there is no mention of the right leé author to have the work
eventually withdrawn after being published, an t@rient that, on the contrary, is
expressly acknowledged by Italian copyright lawderstandably, this aspect appeared
perhaps too complex to be addressed in the fistamte by the whole international
community, also given the intrinsic difficulty ofefining unanimously the act of

publication’® Similarly, the Berne Convention does not take aequivocal position on

™ According to the first section of Article 6bis Ber, in fact, «independently of the author's ecogomi
rights, and even after the transfer of the saititsigthe author shall have the right to claim arghip of
the work and to object to any distortion, mutilatior other modification of, or other derogatoryi@ctin
relation to, the said work, which would be prejualito his honor or reputation».

5 Section 2 of the same Atrticle, instead, providies the rights granted to the author in accordavitte
the preceding paragraph shall, after his deathmaimtained, at least until the expiry of the ecoimom
rights, and shall be exercisable by the personestitutions authorized by the legislation of treuntry
where protection is claimed. However, those coastrivhose legislation, at the moment of their
ratification of or accession to this Act, does paodvide for the protection after the death of théhar of

all the rights set out in the preceding paragraply provide that some of these rights may, aftedbah,
cease to be maintained».

% As Adeney recounts, in fact, the Italian delegaposhed forward also because of the recent enattme
of the 1925 legislation. RADENEY, The moral rights of authors and performecs., 116.

" The third section of Article 6bis of the Convemtjdn fact, provides that «the means of redress for
safeguarding the rights granted by this Articlelisha governed by the legislation of the countryend
protection is claimed». Cf. RDENEY, The moral rights of authors and performeed., 122-125.

8 E. ADENEY, The moral rights of authors and performecit., 115. Cf. SSTROMHOLM, Le droit moral

de l'auteur(vol. 1). Stockholm: Norstedte Soners Forlag, 196/
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unpublished works? on which, even with regard to Italian law, themstbeen some
hesitancy”

In any case, the centrality of authorship attribaitiound further confirmation in
following international conventions and declarasiBhwhich, by their very nature, have
a tendency to be descriptive rather than preseepas well as in the enactment of the
national statutory that one after the other suceefd Generally speaking, the
autonomy that moral rights enjoy from the otherrexuic right lies precisely in the fact
that neither a mere transfer of the physical warkanlegal assignment of the exclusive
exploitation rights in the work imply a consequeienation of the non-economic
rights, or the faculty to add modification that nfegrm the integrity of the work.

Concerning the described independence, arguabdyalhdws moral rights to
exercise some kind of balancing function againg dtherwise preponderance of
exclusive economic rights, but also to some ex#gdinst the risk of deceiving the
public by providing improper information regardiragithorship of the work. At the

same time, it is also recognizable that there amesmanifest hindrances to their full

" Article 24 LA 1941 indeed provides that «the rightpublish unpublished works shall belong to the
heirs of the author or to the legatees of such sjankless the author has expressly forbidden patiic

or has entrusted it to other persons. If the auttas fixed a period of time to precede publication,
unpublished works shall not be published beforeeth@iration of such period. If more than one person
concerned by the first paragraph and there is tiesmgent between them, the matter shall be deciged b
judicial authority after hearing the public proseouThe wishes of the deceased person, when esqates
in writing, shall in all cases be respected. Thavisions of Part Ill, Chapter II, Section II, shaply to
such works».

8 See L.C. UBERTAZZI (ed.), Commentario breve alle leggi su proprieta inteliefe e concorrenza
Breviaria iuris, Padova: Cedam, 2012 (fifth edi)iofsrticle 11 [LA 1941], 1370 et seq.

8. Accordin to Article 11 of the 1946 Washington Imfemerican Convention, «the author of any
copyrighted work, in disposing of his copyrighttbi@ by sale, assignment, or otherwise, retaingite

to claim the paternity of the work and to opposg amdification or use of it which is prejudicial ks
reputation as an author, unless he has consentamhsents, before, at the time, or after the moalifhn

or use is made, to dispose of or waive this righaécordance with the provisions of the law of State
where the contract is made». Inter-American Congantn the rights of the author in literary, sciéat
and artistic works, signed in Washington, on 22eJi846, entered into force on 14 April 1947, 1438
UNTS 28, <htips:/freaties.un.org/doc/Publicatibif8\olume%6201438A0lume-14381-24373-English.pdf>.

Two years later, Article 27 of the Universal Dealdon of Human Rights, provided that «everyone has
the right freely to participate in the culturalelibf the community, to enjoy the arts and to share
scientific advancement and its benefits. Everyam®the right to the protection of the moral andamat
interests resulting from any scientific, literanyartistic production of which he is the authormikérsal
Declaration of Human Rights, General Assembly ngsmh No. 217A (Ill), U.N. Document A/810 at 71
(1948), <htip:/Amwwv.ohchr.orgENJUDHR/Pages/Langugpx?LangiD=eng>.

82 p.GoLDSTEIN, P.B. HUGENHOLTZ (eds),International copyright: principles, law, and pracg, cit., 10,
noticing how «copyright law remains essentiallyiowel law».

8 R.CAs0, Lineamenti normativi del copyright statunitensesediritto d’autore italianq cit., 189.
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autonomous functioning, the first being the costt thay be hindered in their separate
legal protectior??

As a consequence, the normative structure conagriire transfer of
exploitation rights cannot be disregard@®esides, very often the author whose work
has allegedly been plagiarized would bring legaloacfor a moral right violation
together with allegations of copyright infringemerfurthermore, their obvious
entanglement is after all reinforced by the letiiethe LA 1941, which makes clear that,
despite the autonomy of moral rights from econoomes, provisions concerning the
latter will be applied wherever possible to thenfer. Besides, the law prescribes the
mechanism according to which economic rights may aliecated?® additionally
précising that generally the legal transfer of filglts to the work, which should be set
out in writing®’ is not implied in the act of transferring a physicopy of the work?®

However, although the current Italian copyright Ieepresents the arrival point
of a contentious normative route that included tiebate over the prevalence of
economic and non-economic interests embodied invtT&, it still remains an obsolete
law. The amendments and collateral detailed promssithat have flourished do not
really challenge this. There is, therefore, growmangise for pursuing a genuine reform
of the law, not just its mere redecoration, whichuld take into account better the
social and technological transformations that Haken place since its enactment more

than seven decades &jo.

8 R.CAsO, Lineamenti normativi del copyright statunitenseeédiritto d’autore italianq cit., 192-193.

% Finding its main body of regulation in ChaptepfIPart Ill LA 1941 on Common Provisions.

8 According to Article 107 LA 1941, «the exploitatigights belonging to the authors of intellectual
works, together with related rights of an econoaofiaracter, may be acquired, sold or transferreahin
manner or form allowed by law, subject to applimatof the provisions contained in this Chapter»ilavh
Article 108 provides that «an author who has redctiee age of 16 shall be deemed capable of
accomplishing all legal acts relating to works ¢eelaby him and of instituting any action in respett
them».

87 Article 110 LA 1941. As has been noticed, this nimya fine example of the limitations that are
imposed over the freedom of the right-holder toreise his/her own rights that arise from the irtetlial
work, but (I add) they might well function as a doalance against the possible abuses. S&@ %,
Lineamenti normative del copyright statunitenseskdiritto d’autore italianqg cit., 182-183.

8 Article 109 LA 1941 utters that «in the absenceagfeement to the contrary, the transfer of one or
more copies of the work shall not imply transfethsd exploitation rights afforded by this Law. Hoxee,

the transfer of a mold, an engraved plate or amyiaai medium used to reproduce a work of art shall
deemed, in the absence of agreement to the conteainclude the right to reproduce the work, pded
such right belongs to the transferor».

8 Although this may be deemed a general consideraiicalso applies with exact regard to regulating
authorship attribution.
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Indeed, the Italian copyright law of 1941 has ugdee several changes that
occurred after various legislative interventiShsespecially under the influence of
European law! some of which had a more consistent implicationrfmral rights’
However, it was never entirely and systematicatfpmed®

Therefore, many have promoted the need for an adeqeform of copyright
legislation that, in a more comprehensive and syatie way, could adapt the law’s

system of rules to the new and ever-changing neédsciety and technology. This,

% See, among them, Law No. 866 of 22 November 1®dijfication and implementation of the
International Convention for the Protection of penfiers, signed in Rome, 26 October 1961; Law No. 93
of 5 February 1992, setting out Provisions for lemefit of phonographic companies and remuneration
for private, non-profit-making reproduction (as aned up to Decree-Law No. 64 of 30 April 2010);
Legislative Decree No. 685 of 16 November 1994 |@mgnting the Council Directive 92/100/EEC of 19
November 1992, on Rental right and lending righd an certain rights related to copyright in thddief
intellectual property; Legislative Decree No. 15426 May 1997, implementing Council Directive No.
93/98/EC of 29 October 1993, Harmonizing the tefrprotection of copyright and certain related right
Law No. 248 of 18 August 2000, New norms protectiwghorship rights, amending Law No. 633 of 22
April 1941; Legislative Decree No. 68 of 9 April @B, implementing Directive 2001/29/EC of the
European Parliament and of the Council of 22 Ma@12(®@n the Harmonization of certain aspects of
copyright and related rights in the informationiste (as amended up to Decree-Law No. 7 of 31 Jgnua
2005); Law No. 109 of 25 June 2005, Conversion irdw, with amendments of the Decree-Law No. 63
of 26 April 2005, containing Urgent provisions tbe development and territorial cohesion, as wefba

the Protection of copyright provisions concernirg tadoption of single texts on compulsory and
supplementary insurance; Legislative Decree No. @83 February 2006, implementing Directive
2001/84/EC of the European Parliament and of thenCib of 27 September 27, on the Resale right for
the benefit of the author of an original work of ar

L For a first reasoning on the implementation of &pyright law into the Italian system, see, among
others, A.GRAZIANO, Il diritto d’autore tra legge nazionale e principidel trattato CEE (art. 30 e 36)
nella giurisprudenza della corte di giustizia. Sgyrer una riflessiongin Riv. it. dir. pubbl. com.1993,
261, who also considers the explicit judicial nataf the EU influence.

%2 gee, in particular, Law No. 399 of 20 June 1978tifRation and implementation of the Berne
Convention on the Protection of literary and adistiorks, of 9 September 1886, amended on 28
September 1979 (followed by Decree No. 19 of 8 aan@979 for its application), which introduced the
protection of photographic works which certainlatigres among creative intellectual works.

Regarding the protection of computer programs,teeeamendments introduced by Legislative Decree
No. 518 of 29 December 1992, implementing the Cibuicective 91/250/EEC of 14 May 1991, on the
Legal protection of computer programs; Legislatdecree No. 205 of 15 March 1996, on Amendments
to Legislative Decree No. 518 of 29 December 198shcerning the Legal protection of computer
programs.

On database, see Legislative Decree No. 169 of ¥ 1889, implementing EC Directive 96/9/EC of 11
March 1996, relating to the Legal protection ofatiatses.

Concerning copyright enforcement, see instead Law 650 of 23 December 1996, amending the
Decree-Law No. 545 of 23 October 1996, containingddt provisions for the exercise of radio and
television broadcasting and communications, whighed at promoting more stringent controls and
focused on repression of infringing conducts. Os #spect, see also Decree-Law No. 72 of 2 March
2004, converted into Law No. 128 of 21 May 2004atieg to Interventions to oppose the illegal
diffusion of audiovisual works, and to support m@wnd entertainment activities (as amended up to
Decree-Law No. 7 of 31 January 2005); Legislativeci2e No. 140 of 16 March 2006, implementing
Directive 2004/48/EC of the European Parliament afdthe Council of 29 April 2004, on the
Enforcement of intellectual property rights.

%S, ERCOLANI, Un inventario (provvisorio) delle modificazioni allegge sul diritto d’autorgin Dir.
autore 1997, 300.
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additionally, is especially appreciated by the cdexation of all supporting arguments
in favour of a proper normative appraisal and ragoih of practices that were unlikely
envisioned by the original legislator of 19%1.

Given this articulated normative framework, the rdee antagonist of
misattribution is essentially the observance of tight of attribution, because it is
precisely the usurpation of such a right that pots effect, yet in more flamboyant
words, plagiarism. Indeed, it is accurate to notitat a non-observance of this kind
may also encompass other moral rights — in the filsce, the right of integrity. This
could happen, for instance, when misattributioawthorship accompanies an alteration
of the misattributed work that afflicts prejudice ibs author’s right of integrity.

More generally, moral rights identify the entitlemeecognized to the authors
of an intellectual work to protect their personaterests linked to the creation of an
intellectual work. Besides, it is correct to sagttthe fullest enactment of moral rights is
a typical prerogative of the ContineitAs we will see when considering the UK
approach, in fact, moral rights still receive sopretection, albeit in a more limited
manner’®

In conclusion, for what concerns the Italian legpdtem of moral rights, at the
very beginning of its historical development, evia@re copyright was essentially
limited to the protection of economic interests, ichh directly depend upon the
commercial dissemination of intellectual works.wlas only afterwards that a more
qualified relationship between the work and thehautame into being within a wider
conception of intellectual property, by emphasiZegtures that may abstract from pure

monetary aspects, but instead are related to gengal nature of the work as a creation

% Some attempts to come to a systematic reform mede during the middle of 1970s. Cf. RDTONDI,

Un progetto di legge tipo per brevetti, modelli arohi e proposta di una legge tipo in materia diittt

di autore,in Dir. autore, 1977, 89; MFABIANI, Per una revisione della legge sul diritto di autpireDir.
autorg 1987, 1; MFABIANI, Quale revisione della legge sul diritto di autoriDir. autore 2006, 101.
See also SERCOLANI, Il diritto d'autore: la legge italiana e le lineeidevoluzione nella societa
dell'informazioneg in Dir. autore, 2001, 19.; GGALTIERI, | quaranta anni della legge italiana sul diritto
d’'autore, in Dir. autore 1982, 123.

% See, in particular, the French and German systems.

% Even lesser and much more limited protection sngrd by the United States that only explicitly
affords statutory moral rights to works of visudl a
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of one’s mind and a reflection of its creator's querality’’ Therefore, while Italy

confirmed and reinforced its favourable approacmtwal rights in the copyright law in
force, as we shall see in greater detail, the dritmgdom followed with cautious and
sceptical footsteps in the CDPA of 1988.

2.2 A shady UK response to Berne enacting its nraghts legislation

Notwithstanding the previous considerations madeeiation to the need to protect
authorship attribution on the record by the intéomeal community, it is generally
accepted that, at least concerning their autononamuk extensive protection, moral

rights have traditionally been a privilege of cildiv countries. Common law countries,

7 Within these premises, a theory of “moral sovergitjover the intellectual product of the mind has
made inroads in a noisier manner. Seézizo, Alle radici della diversita tra copyright e dirittd'autore,

in G. Pascuzzi, R. CAso (eds).! diritti sulle opere digitali. Copyright staturdhse e diritto d’autore
italiano, Padova: Cedam, 2002, 124-125, who (at 126) red@lISAVATIER, Les métamorphoses
économiques et sociales du droit privé d'aujourd’hRaris, 1959, 12, as to the influence of French
revolutionary instances to the inclusion of thehaut immaterial patrimony precisely through thdiow

of personality, but also (at 125-126)M. PARDESSUS Cours de droit commerciaBruxells: Tarlier,
1836, as to the theorization that, beyond exclusixgloitation rights, other inalienable personghts
have contributed to affording greater protectionthe work. Cf. C.A. RENOUARD, Traité des droits
d’'auteurs, dans la littérature, les sciences etdeaux-artsParis: Jules Renuard, 1839.

Of particular interest, indeed, is also the refeeeto the dual nature of economic and non-economic
rights that will later develop into the dualistias(opposed to monistic) theory. See, on this regard
MoRILLOT, De la protection accordée aux oeuvres d'art, auwotpgraphies, aux dessins et modéle
industriels et au brevets d’'inventions dans I'erapdfAllemagneParis: Cotillon, 1878, 95, also cited by
U. Izzo, Alle radici della diversita tra copyright e dirittd'autae, cit., 128-130.
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on the contrary, remained tangled with the econoimoets of copyright, cautiously
refuting any sentimental involvement with persatyl the creative procesg.

The strong personalist significance that may becleed in affording the
unlimited and fullest protection to moral righteses in fact to clash with the ultimate
shield of exclusive exploitation rights, which redeed cherished by many legislations
and at EU level, particularly when the holder o ttight is someone other than the
author.

Nonetheless, it is likewise indisputable thatrawgng interest in moral rights
has now also pervaded common law countries sucthe@dJnited Kingdoni® The
relevance of this fairly recent approach is expdsaell by Adeney, who depicts it
referring to the imagine of the creator of the wdtie author, as a new player in the
game of copyright, who has a number of additionarqgatives that appear distinct

from economic interests, which are therefore worthgonsideratiori®

% Cf. E.ADENEY, The moral rights of authors and performecit., 1-2.

This appears confirmed also by the statutory gettiat preceeded the CDPA 1988.

The Copyright Act 1801, 41 Geo. Ill, c. 107, An Aot the further encouragement of learning, in the
United Kingdom of Great Britain and Ireland, by secg the copies and copyright of printed books to
the authors of such books, or their assigns fotithe herein mentioned; The Copyright Act 1842, B &
Vict, c. 45; The Fine Art Copyright Act 1862, ciand the Bill for amending Law relating to Copyig
Works of Fine Art, 1862; The Copyright Act 1911t.ciThe Patents, Designs, Copyright and Trade
Marks (Emergency) Act 1939, of September 21, 1989.Act to make such special provision with
respect to patents, registered designs, copyrightttaade marks, as is expedient to meet any emeygen
which may arise as a result of war; The Copyrigbt 2056, of 5th November 1956. An Act to make new
provision in respect of copyright and related mattén substitution for the provisions of the Cagit
Act, 1911, and other enactments relating theretantend the Registered Designs Act, 1949, withe@sp
to designs related to artistic works in which caglyt subsists, and to amend the Dramatic and Musica
Performers' Protection Act, 1925; and for purpasmmected with the matters aforesaid; The Copyright
Act, 1956 (Transitional Extension), Order No. Nd@31 1959, of 19th January 1959; The Copyright
(International Organisations), Order No. 1524, 19%f August 23, 1957 (followed by later
Amendments); The Copyright Royalty System (Recofdsiendment) Regulations 1973 No. 409; The
Copyright Royalty (Records of Musical Works) (Inges Procedure) Regulations 1974 No. 2190; The
Copyright (Customs) (Amendment) Regulations 1982 K@6; The Copyright (Computer Software)
(Extension to Territories) Order 1987 No. 2200.

% Over the years, many words have been spent onldh&ine of moral rights and its development,
focusing on the peculiar relationship that linke thuthor with the work he/she had created. See, in
particular, with regard to their feasibility in tleentext of common law jurisdictions, E.DAMICH, The
Right of Personality: A Common Law Basis for thetBction of the Moral Rights of Authoiis Ga. L.
Rev, Vol. 23, 1988, 1; GDWORKIN, The moral right of the author: moral rights and tbemmon law
countries in Colum.-VLA J.L.& ArtsVol. 19, 1995, 229.; L. GINSBURG, Moral Rights in a Common
Law Systemin UCLA Ent. L. Rey.Vol. 121, No. 4, 1990; LZEMER, Moral rights: limited edition in
Bost ULR Vol. 91, No. 4, 2011, 1519.

190 E ADENEY, The moral rights of authors and performecit., 4.

Besides, the attention for the personal aspeatsmyright is not yet clear and should not be etudhat
reached by civil law countries such as Italy. Hoamt is correct to envision a new way of intetptive
development, and perhaps even new normative opptet!
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Besides, the increasing curiosity towards madgilts seems, to some extent, to
be linked to their capacity to exercise the samkanging function that has been
envisioned within the Italian debate. Explaininga@dingly this valuable role within
the broader setting of copyright law may perhapseiese the severe hostility that has
been demonstrated towards their further developnidmé seems even more applicable
in light of the tremendous changes that technolpgyticularly digital technology, has
brought to the main framework, thus affecting mémaglitional concepts of copyright,
including copyright ownership, authorship and aragity.***

All this considered, some have suggested thatemrstined approach to moral
rights may effectively help, to some extent, ingggning copyright, especially in terms
of its digital ramifications®? Furthermore, as already pointed out, the reaseh& a
favourable position towards the protection of morigihts are attributable to the
opportunity to contrast conduct that underminefi@ship, which may be relevant not
only on ethical grounds but also from an actuabllegppyright perspective, especially
when it collides with the general interest of sbcte identify the work with its author.

Therefore, the aims pursued appear not to beelhio the protection of the sole
individuality or personality of the author, which just one consequence of such an
interpretation. Furthermore, there is even adegsdee for envisioning pure economic
reasons in such protection, which comes from thgpla but significant presumption
that the market itself may also benefit from a $garency of informatiof®

Moreover, the lack of a definition of plagiarismthich we have seen is also
characteristic of the Italian system, does notniy &ay support the notion that there is

no space for sanctioning misattribution in the lawdeed, the lack of a precise

191 See, among others, PRESCOTT H. LADDIE, M. VITORIA, A. SPECK, L. LANE (eds.),Laddie, Prescott,
and Vitoria: The Modern Law of Copyright and DesighexisNexis, Butterworths Law, 2011 (first ed.
1980).

102 \1. T. SUNDARA RAJAN, Moral rights: principles, practice and new techngyo Oxford; New York:
Oxford University Press, 2011 (2010), who expresslls for a necessary elucidation of what the llega
status of moral rights should be, also adoptingxpressly comparative perspective, taking into anto
the example of a few distinct jurisdictions.

On the many challenges that contemporary copyrigit has faced, particularly after the digital
revolution, thus requiring new viewpoints, see ¢bsays edited by PORREMANS (ed.),Copyright law: a
handbook of contemporary researdResearch handbooks in intellectual property sei@heltenham:
Elgar, 2009 (first ed. 2007).

193 E ADENEY, The moral rights of authors and performeed., 50. This last consideration however, may
be however easily contradicted by pointing out ih&ctices of publishers and booksellers to accegt a
promote misattribution.
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designation of the phenomenon finds its best exgbian in the understandable fear of
the legislators of both systems to confine it toccstand firm boundaries, but there seem
to be scarce arguments that the law’s intentiolo i'enounce to any protection of the
right.1° Otherwise, there would not have been a statutoagtenent of moral rights at
all.1%°

Indeed, the customary absence of a robust moghisr doctrine in the
framework of common law tradition has indeed claskéth the opposite craving
within the international framework for careful caferation of non-economic
interests:®® The United Kingdom had initially expressed the@rglexity towards the
enactment of moral rights since Berne, but themaliely found the compromise
solution that the Convention’s provisions on thetterawould have remained general
principles or standards and never an obligat?én.

The belief that moral rights are «no more thantlentents guaranteed by the
Berne Convention and certain domestic enactméfitsdid not, in fact, impede the
development of a different feeling towards them,iclthis expressed by those who
praised their fullest enactment. Of course, itng thing accomplishing the interest to
acknowledge the intellectual origin of the work;ist another altogether leaving it
boundless, something that the UK law expressly svemtavoid, as it emerges from the

details of the provisions in force on the matter.

194 This seeming confidence in the capacity of legiskamay appear to many to be unrealistic. It would
certainly be easier to remark upon the often higsterattitude of the lawmaker, which has often
accompanied the copyright path. However, let uofare believe in its cautiousness and judgement.

1% Hiding behind the alleged pressure of the Bernev@ntion, moreover, appears equally unreasonable.
1% However, even at Berne there is still some difickeamong common law countries ABENEY, The
moral rights of authors and performert., 282.

197 As we shall see, the UK choice to give authors émitlement of having their authorship
acknowledged was soon balanced by the possibiiay they may waive such a right. ADENEY, The
moral rights of authors and performerst., 280.

198 £ ADENEY, The moral rights of authors and performecit., 281-282.
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The prevalence of economic instances is indeegstgd by the traditional
resilient power that stationers have had in theliEmgopyright system?® However,
even before the enactment of the Statute of Anmesendeavours to recognize the
non-economic rights of the author have indeed fognthe grounds in preceding
normative documents? or in case law™ although in other instances the judiciary has
conversely contradicted this conclusion by expgiiciading the relevance of moral

rights}? Since then, many changes occurred and the lawriedsto keep in step with

199 The mechanism of privileges inevitably put authiors feeble position, with the exception of few
entitlements that mostly concerned the faculty ppase acts that could have damaged their reputation
and a more general opportunity to contest occaljosame alteration to the work. ADENEY, The
moral rights of authors and performerst., 366-367.

For a primary reference on historical copyrighthe UK, see WA. COPINGER The law of copyright, in
works of literature and art: including that of thdrama, music, engraving, sculpture, painting,
photography and ornamental and useful designs:ttagewith international and foreign copyright, with
the statutes relating thereto, and references te English and American decisionwith a new
introduction and notes by R. Deazley, Clark, NJwhaok Exchange, 2008, 2012, (first ed., Stevens and
Haynes, 1870, <https:/archive.org/detailslawigtir00copigoog>).

10 The preliminary draft of the Statute of Anne, @rticular, alluded to the «undoubted property»hef t
author over his/her work, although the definitesian of the act preferred the more stony expression
«sole right and liberty of printing» to feature gaght.

Furthermore, other erstwhile acts gave the impoestiat some protection to the author was pursued.
See, for instance, the Engraving Act of 1735, whaskentially protected the reputation of the aréstl

the Fine Arts Copyright Act 1862, cit., which isnsidered the precursor of modern legislation in the
matter of false attribution of authorship, a preetthat was particularly persistent among publishieut

still has to be considered distinct from the corndat non-attribution or improper attribution of
authorship. Cf. EADENEY, The moral rights of authors and performeeg., 368, 375.

111 SeePope v Curll 17 June 1741, Chancery, [1741] 2 Atk 342, 26 6Ch). See alsMillar v
Taylor, 20 April 1769, King’s Bench, [1769] EngR 44; [19164 Burr 2303; [1769] 98 ER 201, and its
description of «incorporeal right to print a setimkllectual ideas or modes of thinking» (at 2328) the
attempt to recognize a common law right of the autiriginating from the act of creation. Howevdre t
idea of privileges soon returned denying the idea common law copyright iDonaldson v Beckef2
February 1774, House of Lords, [1774] 2 Bro PC 12974] 1 ER 837, holding that copyright is a matte
of statute and the right was held either by thén@ubr by the person that otherwise had the ecomomi
rights in the work.

Cf. E.ADENEY, The moral rights of authors and performeced., 368-371

112 see the discussion within the Gregory Committelsickvstated how moral rights were «unknown to
[the jurisprudence» Copyright Committee of the BoardTodde. Report of the Copyright Committee
(Chairman, HS Gregorylcmd 8662.London: HMSO, 1952. Cited by RADENEY, The moral rights of
authors and performergit., 375.
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it, enacting the main body of legislation and sujosatly intervening with amendments
or more or less detailed reforrts.

Originally, the author is also generally the fiostner of the copyright, with the
fundamental exceptions of a work created in thasmof an employment relationship
or other peculiar instancé¥. Additionally, the peculiarity of the UK system oforal
rights can be appreciated exactly in the hypothegesn employment relationship,
where the employer is considered the first ownethef work. Similar consideration
affects the context of films, in which additionality is also essential to notice the
peculiar legislative choice of allocating authopsho the person of the producer or
principal director, to whom the moral right of ditrtion is expressly granted.

113 After the enactment of the CDPA 1988, in factréhkave been - similarly to the ltalian LA 1941 —
several changes, but still not yet a complete gstématic reform of the whole body of copyright law
The Copyright (Recording for Archives of Designat€thss of Broadcasts and Cable Programmes)
(Designated Bodies) (No. 2) Orders 1989 No. 101d 2610; The Copyright (Librarians and Archivists)
(Copying of Copyright Material) Regulations 1989.N®12; The Copyright (Material Open to Public
Inspection) Orders 1989 No. 1098 and 1099; The €gipy (Copying by Librarians and Archivists)
(Amendment) Regulations 1989 No. 1069; The Copyr{§ducational Establishments) Order 1989 No.
1068; The Copyright (Application of Provisions tilg to Educational Establishments to Teachers)
Order 1989 No. 1067; The Copyright (Sub-titling Bfoadcasts and Cable Programmes) (Designated
Body) Order 1989 No. 1013; The Copyright (RecordinfiFolksongs for Archives) (Designated Bodies)
Order 1989 No. 1012; The Copyright (Copying by hifi@ns and Archivists) Regulations 1989 No. 1009;
The Copyright and Rights in Performances (NoticeSefzure) Order 1989 No. 1006; The Copyright
(International Conventions) (Amendment) Order 1989 157; The Copyright (Material Open to Public
Inspection) (Marking of Copies of Plans and Drawin@rder 1990 No. 1427; The Copyright Tribunal
(Amendment) Rules 1991 No. 201 and 1992 No. 468 Chpyright (Computer Programs) Regulations
1992 No. 3233; The Copyright (EC Measures RelatinBirated Goods and Abolition of Restrictions on
the Import of Goods) Regulations 1995 No. 1445; Topyright and Related Rights Regulations 1996
No. 2967; The Copyright and Rights in DatabasesuR¢igns 1997 No. 3032; Copyright, etc. and Trade
Marks (Offences and Enforcement) Act 2002 c. 2% Topyright and Rights in Databases (Amendment)
Regulations 2003 No. 2501; The Copyright and RdlaRights Regulations 2003 No. 2498; The
European Communities (Definition of Treaties) (WIOpyright Treaty and WIPO Performances and
Phonograms Treaty) Order 2005 No. 3431; The Copyiigducational Establishments) Order 2005 No.
223; The Copyright and Performances (ApplicationQther Countries) Order 2006 No. 316; The
Copyright, Designs and Patents Act 1988 (Amendm@&uajulations 2010 No. 2694; The Copyright
Tribunal Rules 2010 No. 791; The Copyright and Bioraof Rights in Performances Regulations 2013
No. 1782 and Amendment Regulations 2014 No. 434 Topyright and Rights in Performances
(Licensing of Orphan Works) Regulations 2014 No628The Copyright and Rights in Performances
(Certain Permitted Uses of Orphan Works) Regulatid@14 No. 2861; The Copyright and Rights in
Performances (Extended Collective Licensing) Regura 2014 No. 2588; The Copyright and Rights in
Performances (Personal Copies for Private Use) Regus 2014 No. 2361; The Copyright and Rights in
Performances (Quotation and Parody) Regulations4 28b. 2356; The Copyright and Rights in
Performances (Research, Education, Libraries actiiges) Regulations 2014 No. 1372; The Copyright
(Regulation of Relevant Licensing Bodies) Reguladi@014 No. 898

114 As the second part of Section 11 CDPA 1988 praidé2) where a literary, dramatic, musical or
artistic work [F26, or a film,] is made by an emyde in the course of his employment, his emploger i
the first owner of any copyright in the work sulijéa any agreement to the contrary. (3) This sectio
does not apply to Crown copyright or Parliamentagyright (see sections 163 and 165) or to copyrigh
which subsists by virtue of section 168 (copyrightertain international organisations)».
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The concepts of authorship and ownership of copyrigd express regulation
in Sections 9 CDPA 1988 onwards. Accordingly, tlwhar of a work is, first, «the
person who creates it». However, the law also thtces a clear legal fiction when it
utters that «that person shall be taken to be»ert#ipg on the type of works listed in
the same provision, «the producer, the principaéator, the person making [the]
broadcast, the publisher [or] the person by whoe dlrangements necessary for the
creation of the work are undertakel®Furthermore, in the case of joint authorship,
when «a work produced by the collaboration of twonmre authors in which the
contribution of each author is not distinct fronatttof the other author or authors», a
common allocation is foreseétf.

In essence, in distinguishing the rights subgistin copyright works, UK
copyright law provides more limited protection t@mal rights than it is with regard to
economic rights, first confining the scope of pobien to certain types of work while
expressly excluding others, and then preciselyndefithe cases of who is entitled to
claim the right in questioh’ Referring to what has been explicated with regard
copyright subsistence and recalling that the laso grotects original works provided

that they have been fixéd® it is worth repeating that UK copyright law esiabes a

15 gection 9 CDPA 1988. The same provision also covases of unknown authorship: «(4) For the
purposes of this Part a work is of ‘unknown authgrsif the identity of the author is unknown on, the
case of a work of joint authorship, if the identitiynone of the authors is known. (5) For the pagsoof
this Part the identity of an author shall be regdrés unknown if it is not possible for a person to
ascertain his identity by reasonable inquiry; huti$ identity is once known it shall not subsediiehe
regarded as unknown».

In this way, there may be a general entitlemerttaee the author’s identity appropriately individedt
which would additionally support the argumentsamdur of a proper acknowledgment of authorship.

'1® Section 10 CDPA 1988.

117 According to Section 2 CDPA 1988, «(1) The ownethe copyright in a work of any description has
the exclusive right to do the acts specified in @aall as the acts restricted by the copyrigha imork of
that description. (2) In relation to certain degtians of copyright work the following rights comfed by
Chapter IV (moral rights) subsist in favour of #hethor, director or commissioner of the work, wieeth
or not he is the owner of the copyright - (a) sattr7 (right to be identified as author or direftgb)
section 80 (right to object to derogatory treatn@ntvork), and (c) section 85 (right to privacyadrtain
photographs and films)».

118 Recalling the contents of Section 1 CDPA 1988) &apyright is a property right which subsists in
accordance with this Part in the following desdoips of work - (a) original literary, dramatic, nicesl or
artistic works, (b) sound recordings, films [or &degasts], and (c) the typographical arrangement of
published editions. (2) In this Part ‘copyright Womeans a work of any of those descriptions inckhi
copyright subsists. (3) Copyright does not subisish work unless the requirements of this Part with
respect to qualification for copyright protectiore anet (see section 153 and the provisions refawed
there)».
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number of limitations and qualification requiremeHt which apply precisely to moral
rights and the right of attribution in particuf&f. Therefore, and contrary to Italian law
that affords moral rights protection to any creatbriginal work protected by copyright,
under UK law computer programs and computer-geeenabrks are excluded from the
range of protection, on the grounds that there séenbe no identifiable human author
and therefore no reason to afford a right to cleither attribution or integrity**

Chapter IV of the CDPA 1988 expressly regulatesainaghts and the first right
122

to consider is that of being identified as autt@rdirector).““ The right's content is so

concisely articulated:

The author of a copyright literary, dramatic, masior artistic
work, and the director of a copyright film, has tlght to be
identified as the author or director of the work the
circumstances mentioned in this section; but tightris not
infringed unless it has been asserted in accordaitbesection
78.123

The immediate observation that should be made dsgdhe centrality of the
requirement of assertion, given that its absenouirgtes any chance to action the

right, since this would refute any allegation dfimgement->*

1190n the qualifications requirement for, and thesekbf, copyright protection, see Chapter IX, #tart
with Section 153 CDPA 1988.

120 On the procedural side, presumptions apply in @edings brought according to the provisions
contained in Chapter VI CDPA 1988. In general terthe name of the author appearing in the work is
presumed to be true, it also being conceivablaippase that the work whose author is dead or uglike
to be identified in his/her actual identity is ariginal work. See Section 104 CDPA 1988. See also
Section 105 of the same Act, concerning the presomprelevant to sound recordings and films.

121 cf. E.ADENEY, The moral rights of authors and performecit., 393.

122 Despite the clarity of the provision, however, vail be explained, the law also indicates all the
instances in which attribution will not be guarate

'2% Section 11 Part 2 CDPA 1988.

124 Before assessing in detail the significance ohsaicondition, it is necessary to consider the taftil
limitations that operate in the right's defencethwiegard to the conduct in which the right to be
identified may be infringed.

According to Section 77 CDPA 1988, the right isrimjed, for instance, in the case of literary or
dramatic works «whenever - (a) the work is publisheommercially, performed in public [or
communicated to the public]; or (b) copies of anfibr sound recording including the work are issteed
the public»; in the case of musical works or a wirkbe sung or spoken with music, «(a) the work is
published commercially; (b) copies of a sound rdoay of the work are issued to the public; or (¢jra

of which the sound-track includes the work is shompublic or copies of such a film are issuedhe t
public»; in the case of artistic works, «(a) therkviz published commercially or exhibited in publar a
visual image of it is [communicated to the publif}) a film including a visual image of the work is
shown in public or copies of such a film are isswedhe public; or (c) in the case of a work of
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The requirement of assertion noticeably attraceatgattention. Besides, when
asserting the right, the author (or director) méwpase a pseudonym or any other
reasonable form of identification, which is expecte be used afterward® The right
has to be asserted in view of the requirementfos#t by Section 78 CDPA 1988; thus,
it may be asserted in a general manner or througpeeific act, for instance, through a
dedicated statement when assigning copyright invibek, or by any instrument in
writing signed by the author or directof.

The importance of assertion as a fundamental puesieg rests on the fact that
upon it depends the possibility to seek redreshencase of an infringement deriving
from the failure to attribute the work to the autlfor director). Indeed, if it may be
argued that the requirement of assertion leads twattie «claiming» to which the Berne
Convention refers, at the same time it may soundhnmaore like a formality, which the
Convention on the contrary expressly b&is.

However, if such a requirement may easily be atidy the author of a literary
work, for instance, by including the locution tHtte moral right of the author has been
asserted according to the Copyright, Designs anehBaAct 1988” on the title page of
a book, it is also accurate to foresee that it d¢dngd less easy to assert the right in a
different type of work, such as a musical workteryrics.

Just as important as Section 77 is Section 79 CDP&8, which contains
detailed exceptions to the right to be identifiedtlae author (or director) of the work.

As has been anticipated with regard to computegraras and computer-generated

architecture in the form of a building or a model fa building, a sculpture or a work of artistic
craftsmanship, copies of a graphic work represgnitjror of a photograph of it, are issued to thblT».
The provisions continue illustrating other illustoas of infringing acts. Neverheless, it is wonkbticing
that the same specification applies to the firstehtypes of work, that is to say, «whenever antho$e
events occur in relation to an adaptation of thekvas the author of the work from which the adaptat
was made».

125 Section 77 Part 8 CDPA 1988.

126 \ith regard to publicly exhibited artistic workikie right may also be asserted «(a) by securing tha
when the author or other first owner of copyrighttp with possession of the original, or of a capgde
by him or under his direction or control, the autioidentified on the original or copy, or on arfre,
mount or other thing to which it is attached, or lfly including in a licence by which the authoratiner
first owner of copyright authorises the making opies of the work a statement signed by or on lhefal
the person granting the licence that the authagressbis right to be identified in the event of fheblic
exhibition of a copy made in pursuance of the ligen Section 78 Part 3 CDPA 1988.

Despite the outward severity of the provision, heevethe same provision holds that, when an aaifon
infringement is brought before the court, the lattay also take into account any delay in assettieg
right.

127 £ ADENEY, The moral rights of authors and performecit., 398-401.
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works, the design of a typeface is equally excluidech such protection. Similarly, the
right does not subsist to works produced in thes®of employment. Furthermore, the
right is not infringed by conducts that under dartercumstances would not infringe
copyright in the work. These instances are, fomgXa, ascribable to fair dealing for
certain purposes; to certain incidental insertioiworks; to examination questions; and
to parliamentary and judicial proceedirtg$in any case, the applicability of the right is
excluded with regard to works reporting currentreggas well as certain publications
with specific divulgating purposéé’ or special works of a royal, legislative or simila
nature®°

Given the presence of a detailed list of typesasfduct that would be exempt
from infringement and would consequently be disghdrfrom the violation of the
moral right of attribution, indeed there does neera to be a general formula of
exemption that would impede the bringing of anyaactor the infringement of the sole
moral right in question. With the exception of fisted acts, therefore, the path of an
autonomous legal action may still be foreseeablen &f, as in practice, actions against
the infringement of economic rights have signifitaprevailed**

Such conclusions appear confirmed by the recend 28dislative amendments
that have, among other aspects, addressed theypawpgright exception that allows a
limited use of copyright protected material, redesd of the copyright holder’s consent,
insofar as such use is fair and proportionate.

The second moral right to be considered is thhtrig object to derogatory
treatment of work, which finds its regulation incBen 80 CDPA 1988. Provided that
the author (or director) is entitled «not to have $ubjected to derogatory treatment,

the provision in question specifies that for treatis meant any addition to, deletion

128 Section 79 CDPA 1988.

129 |n detail, «the right does not apply in relatianthe publication in (a) a newspaper, magazine or
similar periodical, or (b) an encyclopaedia, diotioy, yearbook or other collective work of referenof

a literary, dramatic, musical or artistic work m&dethe purposes of such publication or made atséel
with the consent of the author for the purposesuch publication». Section 79 (6) CDPA 1988

130 As Section 79 (7) CDPA 1988 continues, «the rifgets not apply in relation to - (a) a work in which
Crown copyright or Parliamentary copyright subsists(b) a work in which copyright originally veste
in an international organization by virtue of Sentil68, unless the author or director has prewoosén
identified as such in or on published copies ofwtloek».

131 A recent case in which the plaintiff brought aimlaof breach of statutory duty together with
infringement of copyright is, for instancBullivan (aka Soloman) v Bristol Film Studios L3dViay 2012,
Court of Apeal, [2012] EWCA Civ 570; [2012] WLR (O#5.
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from or alteration to or adaptation of the work»fhwthe exception of translations,
arrangements (or transcriptions of a musical wasloliving no more than a change of
key or register). The law also defines the meawihderogatory, which is intended to
discern the situation in which the treatment «ant®am distortion or mutilation of the

work or is otherwise prejudicial to the honour eputation of the author or directofs.

As foretold, unlike Italian law, moral rights aret perpetual in the United
Kingdom. On the contrary, their duration is limitéol the duration of the general
subsistence of copyright in the wdrk.In contrast with Italian law, moreover, UK
moral rights may be waived. The waiver, accordingSection 87 CDPA 1988, may
befall «by instrument in writing signed by the mersggiving up the right», and being
related to the generality of works or to a specifiork, whether actually existing or
forthcoming. At the same time, the instant provisamncedes that the waiver may be
conditional and also eventually be subject to ratioa** Furthermore, if the right-
holder has given his/her consent to the act theratise would have infringed the right,
such consent would impede the infringement of iylet >

The other moral right to consider within the UKpgaght framework is the one
regulated by Section 85 CDPA, which concerns thghtrito privacy of certain
photographs and films. Very briefly, according ke tinstant provision, anyone who
arranges the making of a film or photographs faspeal and private use, as long as

copyright subsists in the work in question, is tedi not to have the work distributed,

132 Similarly to Section 77 CDPA 1988, Section 80 sfies the acts that may lead to infringement, while
the following Section 81 considered the exceptitmsght, and Section 82 the qualification of right
certain cases.

3% Section 86 CDPA 1988.

134 Even so, the law establishes that «if made indawd the owner or prospective owner of the copyrrig
in the work or works to which it relates, it shiaé presumed to extend to his licensees and sucsdnso
title unless a contrary intention is expressed»addition, it does not foresee any impediment fa t
operation of «the general law of contract or estbpprelation to an informal waiver or other trangon

in relation to any of the rights mentioned in sudtiem (1)». Section 87 CDPA 1988.

3 1n line with this, in the hypothesis of joint warkeach author has the right to be identified angtm
him/herself assert the right. Similarly, each jomithor may exercise his/her waiver without being
affected by the other joint authors’ possible wesyand vice versa.

Section 88 CDPA 1988, which also relates to thdiegpon of other previous provisions to works of
joint authorship, including the moral rights of @égtity and privacy of certain photographs and films
(Sections 80 and 85) and the right against fals#ation (Section 84).
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shown or otherwise communicated, unless he/shedresented to it or when the act is
legitimated by other specific instancés.

Finally, another right that is arguably associatth authorship, but to be
treated as a distinct issue, is the right agaisefattribution of authorship. Although
the law does not expressly include it in Sectiontdyether with the other three
provisions on moral rights, it does collocate ittire same chapter dedicated to the
provisions regulating moral rightd’ Leaving aside its exact denotation as a morat righ
in strict terms- it is still possible to evaluate it in connectinith the provisions thus
far considered® Regulated by Section 84, which gives anyone thlet mot to have a
copyright work falsely attributed to him/her as ket (or director), it counters the
occurrence of any «false statement (express oriedijphs to who is the author or
director»**°

Moreover, an important distinction regarding thdfedent rights thus far
considered is the applicability of the aforemengidmprovisions to the integral work or
its parts. The law, in fact, clarifies that thehtigo be identified as author or director and

the right to privacy of certain photographs anth§lmay spread over «the whole or any

136 According to Section 85 Part 2, CDPA 1988 in fathe right is not infringed by an act which by
virtue of any of the following provisions would n@ifringe copyright in the work - (a) section 31
(incidental inclusion of work in an artistic worklm [or broadcast]); (b) section 45 (parliamentanyd
judicial proceedings); (c) section 46 (Royal Consitas and statutory inquiries); (d) section 50 gact
done under statutory authority); (e) [F3sectionob B6A (acts permitted on assumptions as to exgliry
copyright, &c.)]».

137 The alleged but yet controversial collocation loé right against false attribution within the large
category of moral rights has also risen some peitjs in the Italian context. There, however, thght

in question does not find place in any of the saxtireserved to moral rights. For this simple reago
has been omitted from being explictly considerethepreceeding paragraphs.

138 See D.BAINBRIDGE (ed.), Intellectual property Harlow: Longman, 2008 (2012), 129, who
additionally notes how even the right of privacyctrtain photographs and films is somewhat unfamili
to the traditional conception of moral rights.

139 1n support of a distinct consideration the insethat it has an even more limited duration than
copyright and moral rights may also operate. Seti®e86 Part 2 CDPA 1988, according to which, «the
right conferred by section 84 (false attributionptinues to subsist until 20 years after a persde&th>».

149 Section 84 CDPA 1988, which also indicates the aciconduct leading to its infringement.

Such a situation may also find regulation underlaéive of copyright, defamation or malicious falsetipo
and passing off if other requisites (e.g. beingstablished author) coexist.

In the matter of false attribution of authorshipesn particulaiClark v Associated Newspapers Lid
January 1998, Chancery, [1998] 1 WLR 1558, [1998]IIER 959, [1998] RPC 261, [1998] 07 LS Gaz
R 31, [1998] NLJR 157.

This serves as an additional element to considainagthe attempt of the defendant to make uséef t
plaintiff's reputation to assist the defendant tarket his’lher own work. I'samuelson v Producers’
Distributing Cq 15 October 1931, Court of Appeal, [1932] 1 Ch,20931] 48 RPC 580, for instance, a
playwright was able to prevent the maker of a fitom advertising the film as having been basedhen t
playwright’s original theatre sketch.
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substantial part of a work», while the right to exdijto derogatory treatment of work
and the right against false attribution may coneehe whole or any part of a work’:

Another important limitation, in which the diffaree, especially when compared
with the Italian system, is particularly strikingg the possibility for the right to be
identifies as the author or director of the worlb®subject to contractual relationships.
In this way, the opportunity of a waiver, by whittte author concretely gives up his/her
right/s, is exemplary.

Yet, emphasizing the centrality of the freedom oitcact, this option may be
seen as a counterbalance for the possible disequiti that a greater protection of
moral rights may provok&? However, if the incentive of waiving convergesoirihis
potentially advantageous scheme, such an inducemaytnot be deliberate, as in the
instance of subordinated position, where the sdegng of the right is indeed sab
initio. At the same time, while the waiver is symptomaifcthe will of the UK
legislator to underline the relevance and prepartsr of economic copyright rights, it
may also be an echo of the general fear of maghtsithat seems to persist.

Nonetheless, it is worth anticipating that a Miola of this kind, that is to say
authorship misattribution, is arguably still depention the contextual violation of
economic rights, given that most of the time, @® ahkes place in the Italian practice,
moral rights are ultimately brought into the conteka legal action that seeks redress
against copyright infringement. Furthermore, atas been previously argued, even
considering the lack of an explicit reference ia thK law to the possibility that moral
rights find autonomous protection, there may di#l a chance to foresee a distinct

action.

3 Infringing the right of attribution: conditionsid remedies

Despite the distinctions thus far illustrated bedweexclusive exploitation rights and

moral rights in the work, the intellectual creati@mains a product of the mind and it is

! Section 89 CDPA 1988.

142 Furthermore, recognizing the possibility for thether to bargain any of his/her rights may further
support such a consideration. The problem in supmprsuch conclusion could indeed rest on the
probable unabalanced standing of the author itygieal copyright setting.
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therefore indispensable to consider both sidesi@fcbin, namely the typical shield of

monetary interests in the work and the moral irsteod who creates it and that indeed
appears the most emblematic, and indeed pristeauife of any copyright system.

Therefore, in considering the elements of infringamand the apparatus of remedies
that both the Italian and UK laws provide, adequatghasis will be placed on the

precise violation of the moral right of attributidout also on the breach of norms first
related to the economic rights in the wotkwhich most of the time will be addressed
conjointly.

Considering the variability of the phenomenon ofsattribution, from its
abundant definitions to the eclectic conducts thay amount to it, it certainly results in
a very convoluted subject for exploration. Besideshould be maintained that it may
occur not only in the integral or substantial rejrction of the original work, but also
in its partial copy. The plagiarist’'s work, in atidn, may also be entail variations or
modifications with the aim of concealing the takimy it could be turned into a
completely different genre of work?

Moreover, the conducts or acts that may lead tankmgement of copyright
and/or moral rights are variable and spread oveumber of cases. Among these,
however, the conduct that most recurrently andceffely appears to infringe the right
to be identified as the author of the work is cogyiTherefore, greater attention will be

given to this particular act.

143 Unquestionably, enucleating both the economic emudal sides of authorship misattribution, and
focusing on the historical association of plagmrig€ounterfeiting and piracy, plagiarism has ofteen
seen as a first indicator of the infringement afremmic rights in copyright works, particularly bedo but
also after, receiving distinct attention as a éefiént of the right of the author to be acknowledgsd
such.

144 All these instances will find better illustratiam Chapter 5, where the case law on the issuebill
considered.

Moreover, it seems significant to clarify that nfghution may encompass even more perplexing
situations, for instance, when it involves unpuieid works or works in the public domain, or everewh
it is confined to the narrower context of privageu

The last aspect seems to be particularly contr@aleasd certainly requires closer examination. tar
time being, it is sufficient to anticipate that awshen misattribution does not cross the faint llauies

of private copy; it still urges consideration of ether there may still be a public concern for fesisg a
potential deception, and thus the need for thettaimtervene in sanctioning the alleged violati@gnO.
ALGARDI, among others, has addressed the topi@itutela dell’opera dell'ingegno e il plagi@it., 451.
For a more comprehensive and recent analysis ohtgricopy, see 3KARAPAPA, Private copying
Routledge-Cavendish Research in Intellectual Ptgpeondon and New York: Routledge, 2012 (2014).
Cf., of the same author, RARAPAPA, A copyright exception for private copying in theitdd Kingdom
(2013)European Intellectual Property Revigds, No. 3, 129.

158



In general, looking at the mechanisms of estabighnfringement, it can be
argued that copying may be literal or non-liteedewhere referred as textual and non-
textual'*® where the former essentially consist in an integraverbatim reproduction
and the latter generally implies a substantial aapyThis concerns both the Italian and
the UK systems, although with some noticeable risons. Furthermore, as we shall
see, albeit that this sentence may sound confutiege would be infringement when a
substantial part of a given work were copied, eifetme copying in itself were not
substantial. In essence, what counts most is keaviblation affects the kernel of the
allegedly copied work?*®

The concept of substantiality, however, raiseses@vperplexities around its
actual scope and meaning. It may be more difficidt, instance, to appraise the
substantiality of certain works, such as musicalkspparticularly but not limited to the
cases in which some kind of satire is m&teAt the same time, the concept is also
deeply entangled with the aforementioned idea—esgpva dichotomy, with the
consequent considerations that have previously leeemsioned and those that will
emerge when approaching the case law on the ni4tter.

Either way, its appraisal is never easy, eveitendry works, where there seems
to be greater latitude for infringement and confice to detect copying. Therefore, the

role of expert evidence acquires particular empghdsit even before this, a cautious

145 In this way, it may be anticipated that similaitican be a pointer of copying, but not necessafily
infringement.

198 However, there is little doubt that such an inseamay be controversial. Besides, the risk of aefyi
what has ever since been purported with regartig¢dadea-expression dichotomy could also be possibly
appraised.

Looking at the UK case law on the matters, seenfstanceDesigners Guild Limited v Russell Williams
(Textiles) Ltd (Trading as Washington D28 November 2000, House of Lords, cit., whichraddes the
thorny question of whether protection of the platynbe considered a substantial part of the work.

147 Concerning the treatment of parody by the UK jiai see, in particulaiGlyn v Weston Feature
Film Company 21 December 1915, Chancery, [1916] 1 Ch 261, BR Z35;Joy Music Ltd v Sunday
Pictorial Newspapers (1920) Lt@5 February 196@ueen's Bencl1960] 2 QB 60;Schweppes Ltd and
Others v Wellingtons Ltctirca 1984, High Court, [1984] FSR 2Mijlliamson Music Ltd v The Pearson
Partnership Ltd circa 1987, Chancery Division, [1987] FSR Newspaper Licensing Agency Ltd v
Marks and Spencer Bld2 July 2001, House of Lords, ciNewspaper Licensing Agency Ltd v Marks
and Spencer PJ@26 May 2000, Court of Appeal, cit.

On scholars’ contribution, see MBPENCE Intellectual Property and the Problem of Pargdly L.Q.R,
114, 1998, 594.; Cf. ABRIDY, Sheep in Goats' Clothing: Satire and Fair Use Afampbell v. Acuff
Rose Music, In¢ (2004) Journal of the Copyright Society of the U.S.B1, No. 2, 257,
<httpzfssm.com/abstract=1071056>.

148 Cf. supra Chapter 5.

159



and scrupulous reading of the works or texts irstjae by the interpreter, including but
not limited to the judge, is crucit’

To further complicate the picture, in relation tpgright infringement, the role of
digital technologies is brought back into questidn. such a context, already
controversial by nature, the concern that technplogay significantly enhance
infringing conducts has in fact attracted even greattention->°

Additionally, particularly within the unique framerk of the Internet, many
practices have acquired a different weight thary thed in the pre-digital age and, in
turn, this portrays copyright infringement as moreless dreadful, depending on the
actual refuting or welcoming of those practi¢®sThese concerns raise important
questions such as whether, and to what extenstteegth of technology should be used
towards or against the enforcement of rights, ahdther this may indeed risk inflicting
a more severe and troublesome burden on the podiest>?

In essence, the law reacts in different ways to#ation or infringement of the
rights that are shielded by copyright. Among thehagiarism functions as the manifest
violation of the remarkable right of the authorclaim his/her attribution on the work
and its protection has found manifest space airttegnational level since the Berne
Convention, which both Italy and the United Kingdbave signed.

However, the exact nature of the mechanisms ofeptioin and the related
remedies established by the law, to contrast tem@menon depend on the sovereignty
of the single legislation. As has been anticipatekpite the common international
milieu, each country has set its own system of gméve and corrective measures,
which may be limited to the civil dome or even itwe yet with very contentious and

likely disappointing consequences, the criminahare

199 A. DURANT, ‘Substantial similarity of expression’ in copyriginifringement actions: a linguistic
perspectivein L. BENTLY, J. DAvIS, J. C. GINSBURG (eds.),Copyright and Piracy. An Interdisciplinary
Critique, cit., 147, 166, who suggests seeking some help figuistic description, but at the same time
warns against excessive reliance on it, which mdgéd be exaggerated, as may also happen witfdregar
to an absolute confidence in the expertise cortiohugiven that the latter may eventually evenfticin
with the role of the court, which must always maintits independence and capacity of reasoning
regardless of the experts’ findings.

13071 A. StamaTtoupl, Copyright enforcement and the interneit., who wonders whether private
interests are superseding the limitations posethbyaw, especially placing emphasis on piracyhia t
digital environment.

*10n the double-edged function of technology, sgera Chapter 3.

152 Cf. J.GRIFFITHS, Copyright Law After Ashdown. Time to Deal Fairlyttwihe Publicin I.P.Q. Vol. 3,
2002, 240;
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3.1 ltaly

The Italian copyright law system of protection ddess therefore both a civil and
criminal set of norms, which, taken as a whole,sabm determine, execute and even
prevent the continuation of the infringement. Amahgm, there are norms that will be
applicable to moral rights, including, and partanly for the purpose of this research,
the right to claim authorship, in addition to thgs®vided to regulate exploitation
rights.

Looking at the apparatus of legal remedies, indetsdprovisions relating to
infringement of the rights flow into both civil ancriminal penaltie$® with the
distinctions that we shall soon see. On the cidksn particular, the legal actions
brought against infringement have a preventivearective basi$>® where the latter
extends to the entitlement of the right-holderdquest not only the termination of the
infringing act but also the removal or destructadrihe work, as well as the payment of
damages arising from the infringemért.

Besides, the sanction of eliminating the objectvadlation deserves some
additional considerations® In fact, it is important to notice that the rembwa
destruction of the work will be considered onlynid other option is achievable, for
instance, with express reference to the moral rafhattribution, by remedying the
violation of the right in question by adding or nifgthg the information regarding
authorship:>” Moreover, the power of the judicial authority indes the possibility to
order records, assessment by experts, and seizwkab amounts to the infringement

133 See Chapter Il of Section | of the LA 1941, tdg=twith the provisions provided by the Italian iCiv
code and the Code of civil procedure.

134 Article 156 LA 1941 provides that «any person havireason to fear the infringement of an
exploitation right belonging to him under this Lawwho seeks to prevent the continuation or reipatit

of an infringement which has already occurred, ingitute legal proceedings to ensure that histrigh
recognized and the infringement forbidden. The pedings shall be governed by the provisions of this
Section and by the provisions of the Code of Givibcedure».

135 Articles 158 LA 1941. Additional information is gwided by following Articles 159 and 160 LA
1941, which also determine the terms for the egerof such rights.

1361t is worth noticing that it may be otherwise ceméd to the person whose right has been violaged a
accounted for damages.

Articles 158 and 159 LA 1941. Cf. ©.ALGARDI, La tutela dell’'opera dell'ingegno e il plagieit., 315,
321.

157 This purpose may also be reached through targetlicity, as with publication of the judgement. Z.
O.ALGARDI, La tutela dell’'opera dell'ingegno e il plagieit., 316-317.
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(or its related profits)>® which can also have a precautionary purpose, #s the
possibility to place a restraining order on theggld violating activity>°

The first set of civil provisions, which applies all copyrights, either economic
or moral, concludes with paragraph 8§ 1 bringirtg the Italian context the formula of
assertion that, contrary to what we have seen watfard to the UK system that
prescribes it as a prerequisite to exercising migats in the work, is here referred to
as the possibility that anyone who is legitimatetyitled to economic rights may assert
them!® The subsequent paragraph § 2, instead, opensethef provisions that are
specifically craved for proceedings involving tinéringement of moral rights.

As stated beforehand, insofar as the nature odlnnights consents to it and with
the limits provided onwards, moral rights may betgected also by reference to the
preceding provisions established for the infringemef economic right&®* Such
parallelism, indeed, is albeit subject to some thtndns. In particular, with exact
reference to the right of attribution, the remedyremoval or destruction of the
infringing work may be provided if no other remeslieeach the same result of
redress®?

Moreover, apart from civil sanctions, the law oalexplicitly affords penal
remedies and penalties against the infringemerdopiright, which are illustrated in
Section 1l of Chapter Il of the LA 1941. Its opagi provision, Article 171, lists in
detail all the different types of infringement cowet that have a criminal consequence
and are therefore sanctioned by apposite penalfies. spectrum of such conduct
includes the reproduction, transcription, recitadijssemination, also through

%8 Article 161 LA 1941.

199 Article 162 LA 1941, which is complemented by fivevisions of the Code of civil procedure.

180 As Article 167 LA 1941 utters, «the exploitatiaghts afforded by this Law may also be asserted in
law by any person legitimately entitled to suchtgy.

%1 Article 168 LA 1941.

182 According to Article 169 LA 1941, «actions in de$e of the rights relating to the authorship of a
work shall give rise to removal or destruction oiflfhe damage cannot be remedied by means of the
addition or suppression of notices on the work Whiefer to its authorship or by other means of
publicity». In addition, Article 170 provides tha#actions in defense of the rights relating to titegrity

of a work shall give rise to removal or destructadrthe deformed, mutilated or otherwise modifiegpy

of the work only when it is not possible to reststeh copy to its original form at the expensehef t
party wishing to avoid removal or destruction».
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performance, selling, as well as any other comrakdistribution, and disclosure of an
unpublished work or diffusion contrary to Italisawl of copies produced abro#d.

The law prescribes a range of fines for such viatest, but the related penalty
may additionally lead to imprisonment when the pégtion of such acts includes some
additional undesirable elements. In particular, geeond part of Article 171 LA 1941

imposes harsher treatment when:

The acts referred to above a@mmitted in relation to a work
of another person which is not intended for pubigclosure or
by usurpation of the authorship of the work or with
deformation, mutilation or other modification ofethvork and

such acts constitute an offense against the honogputation

of the authorl.64

More generally, in the eye of the law, certain wild acts may be regarded as
particularly serious, if committed with a concurtrerolation of, for instance, the right
of attribution in the work, and consequently arerded to deserve a harsher penalty, in
addition to the application of a proportionate fifieCriminal sanctions, in conclusion,
apply to instances in which the violation of exption rights that amounts to a
criminal offence is perpetrated together with ac@mitant violation of moral rights.
Nonetheless, contrary to the civil systems of @i, where moral rights have
an explicit autonomous existence for the law, tasnot be said with regard to the
criminal penalties, given that, in order for themnajpply, a felony must be perpetrated.

The criminal relevance of an infringement of therahaight of attribution, therefore,

183 Such acts may also be committed «by means of @amy 6f transformation» and their unlawfulness
may be exceeding what is consented by the rightdnpland thus not radically unlawful, by also using
specific devices.

%% Article 171 Part 2 LA 1941.

185 See, for further specifications, Articles 171 Hig1 ter, 171 quarter, 171 quinquies, 171 septies L
1941. Besides, Article 171 novies LA 1941 allowsrealuction of the penalties in the case of a
spontaneous report or other collaboration by tifienafer prior to the charges brought against him/her
Nevertheless, as a general principle of crimina¥, lall the above provisions apply insofar as the
infringing conduct does not lay the basis for a enserious offence. See Article 173 LA 1941, which
refers to the provisions of the Italian Criminatlecor other special laws.
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will be pertinent only if, contextually, there hlagen a criminal offence such as, but not

limited to, the conduct of unlawful copyiré’

3.2 The United Kingdom

Similar to the Italian system, the UK law providesnedies of a different nature against
copyright infringement and, by reflex, the violatiof the right of attribution. The right-
holder may in fact seek redress by requesting atjua relief, seeking damages or other
pertinent remedies. Concerning the system of rtibese envisioned for copyright
infringement, while civil and criminal provisiongply to the breach of economic
rights, no reference is made in UK law, contrarythe Italian approach, to criminal
penalties for a violation of the moral right ofrddtition.

Looking at the UK set of rules provided againstimjement, as previously
anticipated, some prerequisites of copyright ptatacneed to be established before
even considering allegations of any rights’ breaigch as the one that relates to the
subsistence of copyright’

Besides, on the grounds of essential prerequiditéslaw still poses additional
limitations to the explicit enforcement of morajhits, given that the right of attribution
must be asserted in order for it to be actiond¥lgve have seen how such a mandatory
element, however, risks clashing with the bannihthe Berne Convention to impose
formalities. Moreover, it sounds perplexingly unewshen one considers that, on the

1% This was already envisioned in the Law of 1925y@decree-Law No. 1950 of November 1925,
cit.), which at Article 61 considered usurpatiortled work’s paternity to be an aggravated eleméttie
offence of abusive reproduction or diffusion. Ornsthsee also ZO. ALGARDI, La tutela dell'opera
dell'ingegno e il plagiocit., 326.

1871t follows that such requisite must be accomplislaéso to the extent of detecting, punishing and
remedying the infringement of any rights shieldgdte copyright law.

188 On this, see OCoLsTON, Principles of intellectual property lawPrinciples of law series, London:
Cavendish, 1999, 264.
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contrary, there is no such requirement with regardhe enforcement of exclusive
exploitation rights-®®

In view of this, the first provision to consider$&ction 17 CDPA 1988, which
illustrates the various types of conduct of copyrigpfringement. The first act that may
lead to a breach of rights of the copyright owrseessentially represented by copying
the work, which is defined as «an act restrictedh®ycopyright in every description of

copyright work» and is meant by the law as the cohdf:

Reproducing the work in any material form [inclugfirstoring
the work in any medium by electronic means [;] thaking of
a copy in [multiple] dimensions [;] making a photagh of the
whole or any substantial part of any image formpagt of the
film [or broadcast] [;] making a facsimile copy d&a
typographical] arrangement [and] making of copidsciv are
transient or are incidental to some other use @fitbrk "

Beyond copying, which is arguably perhaps the mestirrent conduct in copyright
infringement, but especially the most probable rneolve a violation of the right of
attribution, other infringing conducts entail issgicopies of the work to the pubft,
by renting or lending of work to the publfi€ performing, showing or playing of the
work in public}”® communicating it to the publi?* and making an adaptation or doing
acts in relation to adaptatidft. All conducts that are likely to conflict with the

exclusive rights of the copyright holder.

189 Additionally, the other limitations that apply aly curb at length the latitude of moral rights’
violations. Within the boundaries envisioned by laggile provisions, some acts that are reckonedaot
infringe copyright would not infringe the moral higof attribution either.

See, in particular, Section 79 CDPA 1988. CfABENEY, The moral rights of authors and performers
cit., 401.

19 Section 17 CDPA 1988.

71 According to Section 18 CDPA 1988, such conducluities «(a) the act of putting into circulation in
the EEA copies not previously put into circulationthe EEA by or with the consent of the copyright
owner, or (b) the act of putting into circulationtside the EEA copies not previously put into diation

in the EEA or elsewhere», but not «(a) any subsagdeéstribution, sale, hiring or loan of copies
previously put into circulation (but see sectionAl8nfringement by rental or lending), or (b) any
subsequent importation of such copies into theddnikingdom or another EEA state».

172 Section 18A CDPA 1988.

'7® Section 19 CDPA 1988.

7 Section 20 CDPA 1988

% Section 21 CDPA 1988
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Henceforth, the law sets forth a set of provisitret acknowledge and protect
the entitlement of the right-holder to seek remeda infringement. Similar to what
he/she is entitled to seek in the case of a vitadif any other property right, the owner
may find redress «by way of damages, injunctionspants or otherwise°

Moreover, some of these provisions regulate thglsimechanism of relief, for
instance with regard to damages, which also ginegl@a of how the court exercises its
control in actions of infringement! Its authority extends to the possibility to grant
order for delivery up such that «the infringing gawr article be delivered up to him or
to such other person as the court may direct»,yahdoes not inhibit any other power
of the court:’® which may extend also to the seizure of the igirig work"®

Coming to the criminal provisions that are apgiie to copyright infringement,
Section 107 CDPA 1988 in particular articulatesnomal liability that may arise from
making or dealing with infringing works, withouteHhicence of whoever owns the
copyright, for example by selling or hiring, impad, possessing in the course of
business with the aim to infringe copyright, extifig in public or distributing an
«article which is, and which he knows or has reasdpelieve is, an infringing copy of

a copyright work»2°

176 Section 96 CDPA 1988.

17 According to Section 97 CDPA 1988, «(1)Where iraation for infringement of copyright it is shown
that at the time of the infringement the defenddiat not know, and had no reason to believe, that
copyright subsisted in the work to which the actielates, the plaintiff is not entitled to damagegsainst
him, but without prejudice to any other remedy. [2)e court may in an action for infringement of
copyright having regard to all the circumstancesd an particular to - (a) the flagrancy of the
infringement, and (b) any benefit accruing to tldeddant by reason of the infringement, award such
additional damages as the justice of the case etayire».

178 Section 99 CDPA 1988 provides that «(1) Whererage(a) has an infringing copy of a work in his
possession, custody or control in the course afsinless, or (b) has in his possession, custodypmral

an article specifically designed or adapted for imglcopies of a particular copyright work, knowiag
having reason to believe that it has been or etased to make infringing copies [...] (2) An apation
shall not be made after the end of the period fipdcin section 113 (period after which remedy of
delivery up not available); and no order shall bedeunless the court also makes, or it appeartseto t
court that there are grounds for making, an ordeteu section 114 (order as to disposal of infriggin
copy or other article)».

9In line with Section 100 CDPA 1988, the right teize and detain is exercisable subject to the
conditions that are set forward.

Furthermore, see Section 114 concerning the oodéispose of the infringing work.

180 gection 107 et seq. CDPA 1988.
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The penalties applicable to such offences inclog@isonment, application of a
fine, or both'®* Furthermore, just as with civil proceedings, criali proceedings
include the prospect of application for orders detivery up'® as for the disposal or
forfeiture of the infringing work® Besides, as further explained echoing the caution
the ltalian law with regard to the choice of thestbpossible remedy, «in considering
what order (if any) should be made, the court sbalisider whether other remedies
available in an action for infringement of copyrighould be adequate to compensate

the copyright owner and to protect his interedt».

4 Beyond the copyright dimension, the law of cottsatorts and other defences

After having illustrated the different sets of milthat Italy and the United Kingdom
provide against copyright infringement and, whepliggble, moral rights violation, we
can now recap with the legal thread of authorshimawledgment. Attribution appears
to have a clear relevant role in the process ohtorg an incentive, since it aims to
reward the author, providing credit for his/her womlhis assumption is perceptibly
agreed by civil law jurisdictions, although it isrtainly true with respect to common

law systemg®

181 Section 107 CDPA 1988, according to which an aféeis also committed when a person «(a) makes
an article specifically designed or adapted for imglcopies of a particular copyright work, or (kgsh
such an article in his possession, knowing or haviEason to believe that it is to be used to make
infringing copies for sale or hire or for use ir ttourse of a business».

Criminal liability also arises when a person «infies copyright in a work by communicating the wiark
the public - (a) in the course of a business, drotherwise than in the course of a business th sinc
extent as to affect prejudicially the owner of tpyright, commits an offence if he knows or hassoan

to believe that, by doing so, he is infringing caglgt in that work» and «where copyright is infretd
(otherwise than by reception of a [communicatiortite public]) - (a) by the public performance of a
literary, dramatic or musical work, or (b) by thiying or showing in public of a sound recording or
film, any person who caused the work to be so peréal, played or shown is guilty of an offence if he
knew or had reason to believe that copyright wdnddnfringed».

182 Section 108 CDPA 1988.

183 Sections 114, 114A and 114B CDPA 1988.

184 Section 114 Part 2 CDPA 1988.

185 Explicit to this extent is Kwall, who suggeststthéhat intimately connects copyright and the right
attribution is their theoretical aim to provide taén and obvious incentives for authors RRKwWALL, The
Attribution Right in the United States: Caught lire tCrossfire Between Copyright and Section 43 ifA)
Wash. L. Rev¥ol.77, 2002, 989.
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Despite the differences between the two traditidregn indeed be said that they
share a related intention to protect the tie betviee author and the wotR Besides, it
has also been suggested that such intention, foat vdoncerns common law
jurisdictions may be related to the indisputablgbasis that appears to be placed on
the intention of authors to be associated withrthwrk but also not to be associated
with it.*®’

Furthermore, as we have seen in previous paragrgmrsicularly from a
cultural, but also social and ethical standpoing &cknowledgement of authorship is
likely to be indisputablé® while the same cannot be said of its translatioio i
conclusive and formal legal brackets. Nevertheldsshnological change praises
reconsideration of authorship and ownership, wisigbports the argument in favour of
a more definite legal and non-legal perspective, lime with a distinctive
interdisciplinary approach?®

In particular, concerning the latter approach, aociorms, but also specific
contextual knowledge applicable to a particularetyb work, appear to be indisputably
valuable. Regarding the former, instead it seemsthmdile to look at the other
dimensions of contract law, torts and other legahses on which different defences
against misattribution may be based.

In any case, even beyond this confident repregentahere may also be some

drawbacks® Focusing on the resort to social norms, for instaifushnet identifies the

18 |n this way, it appears also helpful to look a thraeli hybrid approach, with the recent enactroén

a statutory attribution right under the headingpefsonality rights, which has been integrated ley th
judiciary description of the work as the authortsla. Besides, this peculiar system portrays arclea
preference for a limited (existing until copyrigihtration) and more flexible right (non-transferatdat
waivable), which resembles the UK model. On thetraoy, although it does not also require assertion,
and thus avoids putting further burden on the agthm act against the rights’ violation. M. MAKEEN,

G. ORrON, The Right of Paternity under the Copyright Law&g§/pt and Israglin EIPR, Vol. 33, No. 1,
2011, 26.

187 However, once the author has deliberately dishim/herself from the work it is perhaps plausible
that any further contrasting claim would not beatkd. M.F. MAKEEN, G. ORON, The Right of Paternity
under the Copyright Laws of Egypt and Istazt. 26.

18 See, among others, @. GINSBURG, The Right to Claim Authorship in the U.S. Copyrigtnd
Trademarks Lawin Hous. L. Rey.Vol. 41, No. 2, 2004, 263; RUSHNET, Payment in Credit: Copyright
Law and Subcultural Creativityn Law & Contemp. ProbsVol. 70, 2007, 135.

189 See M.KRETSCHMER L. BENTLY, R. DEAZLEY, The History of Copyright History (revisitedin
W.I.P.O. J, Vol. 5, No. 1, 2013, 35., concisely retracing thistory of copyright, also recalling their
previous work on the subject, REAZLEY, M. KRETSCHMER L. BENTLY (eds.),Privilege and Property:
Essays on the History of Copyrigltambridge, U.K., OpenBook (2010).

190 Cf. infra, Chapter 3.
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main difficulties related to the mechanism of ttaheg social and ethical rules into
legal provisions?® First, it seems difficult to determine which suijenatter should
benefit from attribution rights, given that not glpes of work appear to justify general
protection:** Second, even when feasible, proper attributiomds guaranteed, also
calling into question the practicability of legahfercement. Finally, the inevitably
different perception of attribution by the publimplies enquiring about the different
attitudes of the public towards a possible deceptibat would derive from
misattribution, especially when the picture is ctiogted by the author’'s preferences
for anonymity or pseudonymnt&?

On the other hand, considering other potential m&seof reliefagainst the
breach of the right to be identified as the autbioa work, which still belong to the
legal facade of attribution but exceed the limiteahtext of copyright, these are
principally ascribable to contracts, tort (althougle latter is evidently confined to the
UK context), and other defences related, for instano some way of protecting the
public interest against the potential deceptive seguences of misattributing
conducts>*

Focusing in particular on the UK framework, befdalee CDPA 1988 was
enacted, moral rights appeared to have receive@ goatection through what has been
called «an amalgam of the law of contract and tb#n particular, contracts have
always played a central role in copyright and te@sonably extents to the potentiality
of granting some degree of protection to moraltagfio prove this point, Stamatoudi
emphasizes the proclivity of contracts efficientbysatisfy the interests of individuals

and the distinctive propensity of UK courts to #thigne parties' rights and obligations.

%1 Therefore, there may be less confidence thatrtberporation of an independent right of attribution
the current copyright environment would not end inpa hazardous solution that overshadows the
rewarding latitude of authorship credit, even résglin an unclear legal representation of authors’
interests. RTUSHNET, Naming Rights: Attribution and the Law Utah L. Re\.2007, 795-816.

192 Besides, in some cases, it could be even morieuifto follow attribution rules, for example, i
authorship, which would require a case-by-case agmpr that implies a dangerous and discretionary
application of the rules.

193 R. TusHNET, Naming Rights: Attribution and the Lawit., 816 et seq.

19 Focusing on the latter it is also reasonably amkphat attribution may provide consumers with
valuable information and thus serve the generalipifiterest. On the inference between attributoal
consumer protection, seeKI.WINN (ed.),Consumer Protection in the Age of the 'Informati@monomy;’
Aldershot: Ashgate, 2006.

1951, A. StamAaTOUDI, Moral Rights of Authors in England: the missing é@sis on the role of creatqrs

in I.P.Q, 1997, 478. Cf. RDWORKIN, The moral right of the author: moral rights and tbemmon law
countries cit., 251.
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However, as she makes clear, «contract works betelong as it enhances the
moral right protection already afforded to authbyslaw and not as a substitute for
moral right»'*® Here conclusions appear so far shareable andcapfsi also to the
Italian context, where — although with more limitecope, essentially due to the fact
that moral rights are not transferable and not alalir — the role played by contracts in
copyright is undeniable.

In addition, attempts to justify shielding the righf attribution have also run
across the potential recognition of a general @setby society to receive proper
information regarding identity and authorship iteltectual creations, to be understood
as having a general and broad-spectrum approaatr, be convulsed to the more
explicit and articulated common law deferic®.

The latter, which is indeed a peculiarity of commlaw jurisdiction, is an
independent defence and is not limited to a copyrapplication. It essentially gives
courts «a wider interpretative space where codiflads cannot solve specific

situations»->° According to Zemer, it represents «an escape elgls which some

19| A. StamMATOUI, Moral Rights of Authors in England: the missing &asis on the role of creatqrs
cit., 488.

7 On this point, it urges proper consideration of tlifierent interests involved. With regard to the
complex relationships between private individuaérasts and general public interest, se BNRGH], ||
diritto d’autore tra regime proprietario e “intereg pubblico”,in M. LILLA MONTAGNANI, M. BORGHI
(eds.),Proprieta digitale. Diritti d’autore, nuove tecradie e digital rights managemermit., 1-3, 16-18,
who also emphasises how the concept of publicesten copyright is yet highly vague.

The issue of public interest, in particular, whichs been the subject of extensive literature (fee,
instance, JC. GINSBURG, Essay - How Copyright Got a Bad Name For Its@lfColum.-VLA J.L.& Arts
2002, 26.; and PAUTER, Il paradigma tradizionale del diritto d’autore e leuove tecnologiein M.
LILLA MONTAGNANI, M. BORGHI (eds.),Proprieta digitale. Diritti d’autore, nuove tecnaite e digital
rights managementit., 23-25) also emerges in the context of @agm.

198 Seeinfra, Chapter 5.

199) . ZEMER, The idea of authorship in copyrightit., 69, who recalls how in any case this degehas a
very limited scope, citing the relevant case law particularlyAshdown v Telegraph Group Lt#18 July
2001, Court of Appeal, [2001] EWCA Civ 1142, [2002h 149, [2001] 3 WLR 1368, [2001] 4 All ER
666, [2001] 2 All ER 370, [2002] RPC 5, [2001] EMLR 44,
<htip/Awwvbaili.orglewlcases EWCACV2001/182>; Ashdown v Telegraph Group Ltd1l January 2001,
Chancery, [2001] Ch 685, [2001] 2 WLR 967, [200B® 34, [2001] EMLR 20Hyde Park Residence
Ltd v Yelland and otherslO February 2000, Court of Appeal, [2000] EWCAs @D210-2, [2001] Ch
143, [2000] 3 WLR 215, [2000] RPC 604, [2000] EMBR3, [1999] RPC 655, [1999] EMLR 654.

200 ZEMER, The idea of authorship in copyrightit., 221. Cf. PJoHNSON The public interest: is it still
a defence to copyright infringemert?n UCLA Ent. L. R.Vol. 16, 2005, 1.
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courts have expressly discouragétiwhile others foresaw it as a chance to overcome
incompatibility between copyright and freedom opesssiorf®?

With regard to the Italian system, indeed, suclenet can only foresee in wider
terms as suggesting that an accurate and propdu#itin of authorship in intellectual
works would certainly satisfy the general interestthe public to receive truthful
information?®®

Recapping with the UK system, another factor tead ipeculiarity of common
law jurisdiction is the possibility of resorting torts, in particular, the tort of passing
off, and its form of “reverse passing off’, to appach misattribution of authorship.
Related to the conduct of misrepresentation thatadges someone else’s goodwill, it
often applies to unregistered trademarks and uakasly it has a stringent commercial
substancé®

The applicability of such tort to plagiarism, indedinds fairly recent but
controversial support from commentatéts.According to Isabel Alexander, who
expressly defines it as «a possible legal avenuetlie plagiarized author», a
conceivable benefit of this defence is that it tak#o account the reputational element,
even if in terms of goodwill, of the fabricated asheteitful misattribution of the original
authorship. The utilization of such claims, in faeppears to pursue illegitimate
revenue, since he/she takes advantage of the labthe real autha?®®

Even more, given its limited and only abstract agafiility, there seems not to
be enough evidence to support its extension torcbweviolation of authorship credit,
especially when extracted from its typical commardenotation, since it is purposely

201 Beloff v Pressdram Lictirca 1973, Chancery, [1973] 1 All ER 241, [19F3R 33, [1973] RPC 765.
Hyde Park Residence Ltd v Yelland and otheits, in which the Courts consider the basis wélsa
defence within an action for infringement of cogyti as different from its application outside caght.
Douglas & Ors v Hello! Ltd and otherd1 April 2003, Chancery, [2003] EWHC 786 (Ch)Q(3] 3 All
ER 996, <http/Amwv.balili.org/ewicases EWHC/ChAB6.htmi>;Douglas & Ors v Hello! Ltd and otherd1l May
2005, Court of Appeal, [2005] EWCA Civ 592006] QB 125[2005] 3 WLR 881[2005] 4 All ER 128,
[2005] EMLR 28.

292 Ashdown v Telegraph Group L{€A 2001), cit. Cf. LZEMER, The idea of authorship in copyright
cit., 221.

293 This argument, therefore, appears here only swgil in a very general and perhaps abstract sense.
However, there seems to be some potential in engagia further in-dept analysis that includesetiéht
areas of the law, which however cannot be pursudide instant research.

204 Besides, in the United Kingdom it is a productha judiciary and not of statutory enactment, while
the USA it finds an express statutory enactmettiénLanham (Trademark) Act (15 U.S.C.).

295 0On the complexity of applying such tort in instascof misappropriation of intangibles, see M.
SPENCE Passing off and the misappropriation of valuablairgibles in L.Q.R, 1996, 1.

205 || ALEXANDER, Inspiration or Infringement: the plagiarist in cauit., 3, 11, 12.
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regard trademark and not copyright. Therefore,now it seems more practicable to
regard the mentioned definition of plagiarism, lae act of passing someonelse’s work
off as one’s own, as having an ordinary meanindgne@tise, there could be the actual
risk of narrowing too much the scope of a legaltgethion against misattribution. The

moral rights framework, therefore, remains the gnesfitial routé”’

In any case, given the complexity of the picturestifar illustrated, there might
be sufficient arguments to consider the necesditg modification in the law, which
would take into consideration, among other thirigs,changes in the arts as well as in
technology that day-by-day allow greater engagemsattt the work. This in order to
find some clearer guidelines to treat those pdercuolations that may not amount to
existing legal sanctions, but still harm the authoights. At the same time, however,
there is also a chance that this may lead to neils @and abuses, even considering the
growing fear that works will eventually escape toatrol of their own author or owner,
which is why — again — a more definite approactheflaw is needed.

Either way, in order to establish the recurrencarof conduct that may refer to
plagiarism as a violation of the norm of attributidt is still unclear whether we can use
the same unique parameter to assess it on legat@méegal grounds. Similar doubts
concern the feasibility of a unique test of coplgtimfringement in the case of exclusive
protection rights. Therefore, we should be veryefidrabout what we wish for, but
above all, we should be careful to understand hodotit, merely resorting to the law,
which could even fall outside copyright, or witlethaid of other disciplines that seem to
better explain the complex dynamics of plagiarism.

In fact, from whatever perspective we look at phaigim, it is difficult to
appraise and define it in strict terms. Conseqgyentnd this is valid for both the Italian
and the UK interpreter — we could wait for legistatto get involved with statutory
provisions that would differently affect misattriimg practices, or make peace with the
ambiguity that has always surrounded it and has tauentrusted it to the hands of the

judiciary.

207 At the same time, it still seems worth investiggtfurther the actual feasibility of such an alseive
approach and, at least in theory, consider theilgbgsof applying a similar interpretation even the
Italian context, albeit with a very extreme cauti®uch an experiment, however, deserves a better an
more dedicated analysis, which may be pursuedseparate research.
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We — civil and common law interpreters — may alsshwio find peace with our
reciprocal ghosts. Moral rights and economic rigtt®uld not be seen as enemies,
whether the former is not the ultimate annihiladdrthe latter, or vice versa. Indeed,
they should be able to coexist peacefully and rashipport one another, particularly
when the infringing practices go before the cowtiere, as we shall soon see, the fight
of the author is often a skirmish for both persotraldit and monetary takings, which

seems not to have ineludibly national colours.
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CHAPTER 5

PLAGIARISM BEFORE THE COURT: EXPLORING JUDICIAL
APPROACHES

1 Applying legal categories for non-legal conceptsaystifying task

The substance of all concepts thus far recountedelation to the complex and
multifaceted context of authorship and its mishtttion is undeniably one of a kind.
Delineating what the expressions creative, origieasential or substantial mean is just
one example of the challenging task that occupiesriterpretet. Early commentators,
who on many occasions found it difficult to distinsgh a copy from the original,
already envisioned this complexftyRecalling what White illustrated with regard teth
idea of originality over time, for instance, we mayree that what has actually changed
is essentially the type of creative effort.

Either way, it is worth repeating that it is pretjswith an indulgent attention to
the significance and scope of all applicable, altiofleeting, concepts that any mature
consideration of authorship misattribution may tgktace. Furthermore, in order to
reach this aim, neither their historical developtmaor the non-legal contextualisation
that refers to the different types of works in whithey may apply should be

disregarded. Likewise, since plagiarism mirrors the oppositeadi of creativity and

! See, on this, A. RIMATIAN, Copyright and Creativity. The Making of PropertygRis in Creative
Works Cheltenham, UK: Edward Elgar, 2011, 35, 53-54.

2 L. A. SENECA, Ad Lucilium epistulae moralecit., who explains: «l think that sometimes it is
impossible for it to be seen who is being imitaiéthe copy is a true one, for a true copy staitgswn
form upon all the features which it has drawn fraimt we may call the original, in such a way tleyt
are combined into a unity» (at 281).

% Referring to the early nineteenth century, Whit¢iced: «the ancients were as eager for originatity
their way as writers of today [although] the typfeooiginality desired by classical writers is diféat,
that's all» (at 7). Besides, if the particular canation of old and new material through the proceks
selection and reinterpretation may have foundedimality, this was soon accompanied by the need to
improve what had indeed paved the way.QHWHITE, Plagiarism and imitation during the English
Renaissancecit., 11-12.

* D. LANzA, L'autore e I'opera F.ROSCALLA (ed.)Attribuzioni, appropriazioni, aprocrifi nella Greai
antica cit. 11.
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originality, its historical depiction and furtherggression is of countless bearfghis
inference appears to be proved by the precise coticat the judiciary has had for it, as
exemplified since older case law, also considetiregconsiderable attention that it has
reserved too many of the concepts typically forggdhe arts and literatufe.

In line with these considerations, the lack of aplieit reference to the word
“plagiarism” does not impede its explicit considera, as it has previously argued, by
the ordinary language, by specialised fields ofvkedge and, finally, by the wiles of
the judiciary’ This is not to suggest that any of them providelemr and consistent
interpretation of misattribution, but this demoasts that the subject may be of a great
interest also for the law, either with the aim &maioning it or discouraging its legal
treatment. In addition, the missing consistencyrelted theories and of judicial
decisions on the matter should not be frightening.

The lack of a clear intention to promote a defisiystem of rules and sanctions
to be exactly applied to the phenomenon explaires dffficulty in appraising its
complexity in full; however, it does not either ilmpenouncement of its definition and
regulation. On the contrary, the lack of a striefinition may be seen as an opportunity
for the judiciary, allowing it to fill in the gap® the statutory framework, but also to
find a more balanced solution to misattribution gtices, especially insofar as the
legislator does not take a clearer position omtaéer.

If praise for genuine imitation against the broadackground of originality has
characterised the literary debates, indeed thischasously extended to the courtroom.
Departing from the very basic but fundamental pplec hardly contested, that

® Even if, for practical reasons, it has been safaen preference to the analysis of literary warkhich
must indeed be regarded as an exemplifying illtismaCf. Chapters 1 and 2.

® Cf. R.TERRY, The plagiarism allegation in English literature froButler to SterneBasingstoke, UK:
Palgrave Macmillan, 2010. REWES Plagiarism in Early Modern Englandasingstoke, UK: Palgrave
Macmillan, 2003.

" As we have seen, its exact denotation does nataapxplicitly in any provision of statutory lawther

in Italy or in the United Kingdom. However, brieflgcapping with what has been illustrated in Chapte
4, the Italian Copyright law mentions the conductisurping authorship attribution over an originark

of the mind (isurpazione di paterni)aparticularly as an aggravated element to thecgral conduct of
copyright infringement. The UK Act, instead, simpdgknowledges the right to attribution and the
possibility that it may be infringed, under certaimcumstances, following specific requirements and
allowing a number of exceptions. Furthermore, withan express reference in the Act to such an
occurrence, it essentially refers to the geneiakrthat apply to the infringement of copyright.
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copyright implies the entitlement of the authorréap the profits of his/her labotr,
while ideas are not protectédhe tendency to reproach and sanction servilitg an
outright piracy that clash with the canons of dreaimitation has greatly diffused.

Given these premises, a constant reference totbhethbove-illustrated patterns
and to their explicit treatment by the arts anéréture should not be overlooked,
particularly in the areas of copyright, which is ibg/very nature extremely convoluted,
requiring miscellaneous knowledge and a high degreerudition by those who
exercise judicial power. Yet, such an expectati®roften moderated by the aid of
experts who are asked to filter certain intricate &ighly specialist (or professioral,
as some courts have uttered) matters.

As will be addressed, the courts may in fact relytlee findings of the latter or
support some of their theories and discard otheogjever, they may also elaborate
their own principles solely based on their learnaaerstanding of the subject.
Certainly, many of these outcomes depend on the ¢fysubject matter, which by its
nature may be easier or more difficult to appreheitdout the mediation of an expert.
Literary and dramatic works, in which most of thelges have confidence, normally
exemplify the latter case, while artistic and mabkiworks represent a typical example
of the former*?

Even before late 1800s, departing from which thayasis that follows has been
necessarily restricted, there have been severascdsaling with the borrowing or
taking of intellectual creations, so it is improabhat the law had considered the
phenomenon as unutterably legitimate and lawfulweicer, as it is with any cultural

8 See, in particulamvillar v Taylor, 20 April 1769, King Bench, citDonaldson v Becket2 February
1774, House of Lords, [1774] 2 Bro PC 129, [1774R 837, in practice an appealldillar v Taylor,
which, however, refused to recognise the existesfc@a common law copyright beyond the terms
provided by the statute.

® Hollinrake v Truswell 8 August 1894, Court of Appeal, cit., (on appefHollinrake v Truswell 18
March 1893, Chancery, cit.).

194, O. WHITE, Plagiarism and imitation during the English Renaissg cit., 201-202, who provides
many examples from Classic and Renaissance liter&duprove this point.

! SeeFrancis Day & Hunter Ltd and another v Bron and &mer, 25 February 1963, Court of Appeal,
[1963] Ch 587, [1963] 2 WLR 868, [1963] 2 All ER,1i which Justice Wilberforce explained that some
points of evaluation may be described as «'profesds” points and one must resist the temptation,
which | think some of the defendants' witnessesmaitifully resist, to atomise what is a living psea
One must not lose sight of the musical charactdrthe aural appeal of the sentence as a whole».

12 Despite this obvious difference, the tests forimfement appear to be the same. There may be,
therefore, some latitude to foresee a differentil@gn on the matter. Such an argument is undolljpote
interesting and is currently being considered irthier detail as the basis for a subsequent research
project. For the purpose of the present analysiaieer, it will necessarily be treated succinctly.
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and broadly social concept that is viewed throughdyes of the law, there have always
been grey areas, in which it has been particutdglyatable to establish whether or not a
violation of the right has occurred, and such armowersial aspect is clearly accentuated
by the lack of a definite legislative guide.

What the courts have to face is nothing less tHaallenging and it becomes
even more difficult when one considers the sigatiicinfluence of technology and the
variable functioning of social nornt&particularly in their operation as an incentive for
protecting attribution and reputatibhHowever, some help may come from a general
understanding of the phenomenon of misattributiosh @l the concepts that surround it
against the general and ordinary backgrotin@ne pertinent application of this
possible orientation is set in the criteria of betlaluating legal phenomena according
to the average person’s standards and by referthktskilful knowledge of experts that
are called to help the judge define his/her ruling.

Still, as the Lord Chancellor iD'Almaine v Boosegaid, «where material is
borrowed from a previous work, it is a nice questidepending on circumstances,
whether there is a plagiarismb.There could be no better formula to explain the

arduous task of the courts, thus the following geaphs will be dedicated entirely to

13 However, this should not imply that a severe aacsth approach is the only viable option, partidular
considering what literature and arts may have tfars suggested when illustrating the historical
dimension of literary imitative practices. In padiar, recalling the metaphor of the laborious tegt we
encountered in the first part of the study (cf. @kas 1 and 2), there have certainly been instaimces
which the conduct has rather found a collocatiothenrealm of genuine imitation. These were, toarse
expression that has already been used, among obheEs PioLA CASELLI, «larcines imperceptibles» in
Del diritto di autore secondo la legge italiana qoanata con le leggi straniereit., 531.

' In addition to the considerations illustrated ihaPter 3, see also SUTPUT, Plagiarismo, il mondo &
nuovq Various Authors (eds.Vero € falso. Plagi, cloni, campionamenti e simdit.,, 125, who
emphasise how technology, particularly when cultvas passed down through manuscripts, made clear
that the act of copy has restricted the opportunitylame the appropriation of others’ words.

!> On normative and social change, see, in partictaPocAR, Il diritto e le regole sociali. Lezioni di
sociologia del dirittg cit., 41-42, who underlines the effectiveness of soc@ims according to their
inclination to influence individual behaviour; R. MCADAMS, The origin, development, and regulation
of norms cit., 338; L.A. KORNHAUSER Notes on the Logic of Legal Chande D. BRAYBROOKE (ed.)
Social Rulescit., 169-170, 178; GJORNE, Sociological perspectives on the emergence of knoians

cit., 19, according to whom informal sanctions unotedly play a determinant role as an incentivetier
observation of the norm.

16 Referring to common language in order to undedsthe concept of originality, as we have seen in
Chapter 2, may have its advantages. Sometimes,Veoyweven the common language may entail some
very specialist hint, so offering a more limitedd.aSee, for instance, the French scholar Larousse,
describingoriginalité as the main and most important artistic qualityL /&Roussg Grand dictionnaire
universel du XIXe siécle Vol. 11, 1866, 1471,
<htips/farchive.org/stream/LarousGrdictionnXIX ¥pagen1473/mode/2up>, also cited by RBNDALL, Pragmatic
Plagiarism: Authorship, Profit, and PowgeForonto: University of Toronto Press, 2001, 51.

" D'Almaine v Boosey8 March 1835, Exchequer, [1835] 160 ER 117, [183% & C Ex 288.
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look at the attempt of the Italian and the UK jualiees to provide the best possible

answers to such a nice circumstantial question.

1.1 The average person vs expert standards, wathetirned judge in the middle

The need for the courts to consider copyright-eelassues, such as misattribution of
authorship, from as many angles as possible artcyarly according to specialised
fields of knowledge, extends to the consideratibtheir significance according to the
common language and, in turn, according to thegmi@n that the average person may
have of copyright issues.

As we shall see, courts find themselves right i thiddle. On the one hand,
they need to account for how society understand$ iaterprets such concepts,
particularly when the statutory law does not prevspecific definitions or reference.
On the other hand, they inevitably become the spmikeson of a very specialist
understanding, which arises directly and indiredigm the exact involvement of
experts in judicial decisior$.

As some have observed, the concept of the averagerdmnary person in
copyright began to receive greater attention whiea tise and development of
technology forced right-holders to take into betiecount the interests of the public,
which may be endangered or extremely limited intthditional private-based structure
of copyright engagements.

However, for the purpose of the present analysis, doncept of the average
person generally is intended to reflect both theicel or expected conduct of an

ordinary individual who engages with copyright atte perception that an average

'8 However, their roles should not merely take onle sir the other. Judges are in fact expected toedel
knowledgeable rulings.

19 See, in particular, Q.ASTOWKA, Virtual Justice: The New Laws of Online World&le University
Press, 2010.

Traditionally, the construct of reasonable persad Hefined the predictable conduct of any ordinary
person in certain circumstances. Subsequentlyedsrring use in criminal law, torts and contrat Ito
help determining negligence has then found a bmoagelication in law, including copyright. More
generally, it refers to the standard behaviour Huatiety assumes should occur in a given situatisn,
well as the expected consequences that certainsehane on the average person’s sensitivity, which
respectively also echoes other conventional notsuth as the Latin paradigm bénus pater familias
and the French figure ohbmme moyen sensuel
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person may have of copyright-related issues. Thrsndila, which, among several

definitions, has been written off as the behaviolithe ordinary, average (Joe/Jane,
John Doe or Smith) person, but also simply of th@ennon the street, attempts to
encompass the typical behaviour of the public ipycght matters including copyright

infringement.

To add some complexity to the picture, such a goiniselikely to apply to any
average player on the copyright scene. In faghay describe the conduct not only of
the copyright user but also the copyright holdepeeially when the court that has to
balance their potentially conflicting intereststier way, regardless of the angle from
which one looks at it, the average or ordinary peréormula helps to explain a
particular conduct or view of copyright, includinguthorship attribution and
plagiarism?®

Having this in mind, also explicated in some ruéinthere could be instances in
which a simple reference to the ordinary persoteon is not sufficient. Therefore,
when the complexity of evidence requires it, judgaé often seek the help of experts
in a given field, although this aid should never Ued as a substitute for their
independent judgemefit.

Some legal fields, in particular, such as expressfyright law, may require the
aid of an expert approach more than others, gihenenvelopment of the various
disciplines that convolute it. Experts, in fact,yrlaad the judge to conclusions that,
based only on his/her own experience or a merel liegaing, he/she would not
otherwise have reachéfl Besides, the court itself may stretch the scopeenfain
specialist concepts to the extent that they becamtarn, ordinary.

Such considerations apply to both the Italian andligh courts. Focusing on the

latter, in Wood v Booseyfor instance, in his concurring opinion Justicear@well

% |n fact, courts often refer to this special comstrto develop their reasoning, particularly whaayt
take into account the typical demeanour of theramdi user in order to illustrate the functioning of
copyright dynamics, but also when they expresslypadhe canon of the average person’s opinion as
their own and so validate their holding.

%L The useful and sometimes essential aid of a gixgertise, however, should not take precedence over
legal reasoning, but rather reasonably assist et én the difficult task it has to face bringingo the
picture, and so into the legal process, those opmand considerations that will help the magisttat
evaluate the pieces of evidence brought beforeeiteh, without consequently implying the supersgdin
of its fundamental juridical establishment.

2 This is of course true for many other fields ofvlbut when limited to the context of intellectual
property law, and copyright in particular, it appseaven more accurate than ever.
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describes the concept of opera to explain thathwiree considers the part written for
instruments such as the pianoforte, the role oath@nger is essential, and this is a very
basic principle that anyone having a basic knowdenfopprchestra may knof.

Besides, he goes even further. The work of whongea the music is to be
considered distinct from the work of who composks music. In fact, the judge
believes that the pianoforte arrangement or accaimpEnt resumes in a process that is
not purely mechanical. At the same time, while gegsing that any person familiar
with the art of music or an experienced composeidcdo it, it cannot be denied that
such an arrangement results in a “work of greatitnaed skill”, as it surely was with
great musicians such as Mozart and MazziAghihis inference, in his view, is
something that anyone playing an instrument shalidtern. Hence, as he further
considered, «anybody who plays any musical instrirkeows it is a very common
expression to say, such a piece is very well agdnguch a piece is very ill arranged,
this is a very difficult arrangement; that is asyarrangement.

In line with these considerations, it is worth fdéng the metaphorical image of
the eye that becomes the real evaluator of margticeephenomena and in this way

impersonates the judge:

Now, in the case of those things as to which theitnod the
invention lies in the drawing, or in forms that dae copied, the
appeal is to the eye, and the eye alone is thesjofithe identity

% |n detail, he emphasises: «anybody who knows amytbf the orchestral score and of the pianoforte
arrangement, would know that. It is a physical isgbility that fingers could play upon the pianaor
every note as it is written in the orchestral céer example, where there is a tremolando in theicnu
that is when the violins play the same notes baottsvand forwards continually, of course that careot
done on the piano, and sometimes for a substitutctave is played with the thumb and fingaMood v
Boosey and anothe# February 1868, Exchequer, [1868] 3 LR QB 2284ppeal ofvVood v Boosey and
another 12 January 1867, Queen's Bench, [1867] LR 2 QB.34

2 A work like that therefore receives copyright mation and if pirated its infringer would be
consequently liable. Besides, this music examplell vexplains the extreme specificity and
convolutedness of the subject that rotates aroopgright, which is also expressed in the curreseday
the definition the judge provided of piano arrangein «But what is the pianoforte arrangement? &nis
arrangement of the whole of the music of this oderathe pianoforte, a part of which is the ordinar
pianoforte accompaniment, the bass and the trdajeg with both hands, and which is independent of
the melody. There may be, as it appears, the limausic for one voice, or two or three voices, las t
case may be; and there are separate and distiest fior the accompaniment for the pianoforte; aad,
doubt, here and there throughout this accompaninagt by going line by line through the score & th
original opera, there may be found the same nbtgtsthere are other parts of the accompanimenttwhic
are merely the pianoforte accompaniment, the rfot@sing which are nowhere to be found in the score
at all».Wood v Boosey and anothdrFebruary 1868, Exchequer, cit.

%Wood v Boosey and anothdrFebruary 1868, cit.
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of the two things. Whether, therefore, there baqror not is
referred at once to an unerring judge, namely, e, which
takes the one figure and the other figure, andr&sns whether

they are or are not the saffe.

This precious eye often takes the shape of an éanwt comes to musical works,
where it often needs, maintaining the metaphor,eaternal device that is mostly
provided by expert witnesses who technically areatpe evidence for the judge.

In the Francis Day musical case, in particular, their role is undispluin the
examination of the songs that were brought befoeecburt. Additionally, the strain of
«putfting] into words what is ultimately a mattesr fthe ear$’ was acknowledged,
which could also depend on the different approathksn by each individual witness
who analysed the tunéd.

Nonetheless, what seems to be hardly disputaliteeicontext of musical works
is the resemblance of many tunes. Subject to thphagis on the considerable or
minimal degree of likeness that may be establistiesl attention of the court will be
directed to the similarities or differences thatsedetween the songs under scrutiny.
Therefore, withesses called to the stand may likeke the side of one or the other
litigant, unless they are independent experts ehbgeboth partied’

% william J. Holdsworth And Others Plaintiffs In ErfoAnd Henry C. M'crea Defendant In Erro25
June 1867, House of Lords, [1865] 2 LR HL 380, ening an infringement of design drawings.

27 Cf. D'Almaine v Boosey3 March 1835, Exchequer, cit., in which Lord Ghiaron explained:
«substantially the piracy is where the appropriaesic, though adapted to a different purpose fitwah

of the original, may still be recognized by the»eat 302.

% Francis Day & Hunter Ltd and another v Bron and #mer, 25 February 1963, Court of Appeal, cit.

In addition to the circulation of printed copiestbé allegedly infringing chorus (reproduction béffirst
eight bars of the chorus), during the hearing nals&perts gave evidence, performing the songsliyoca
and by pianoforte. Moreover, recordings of varigassions of the tunes were also played to the court

2 Following the scrutiny of the witnesses, Justicéb@tforce provided a very detailed analysis offeac
work, occasionally underlining the source of hisndacement (especially when he was unsure of some
aspects). On the whole, he believed that he haengivfair description and comparison of the songs
(what is not clear, however, is whether he actuafigt fully understood such a description), alsovelhg
himself to give personal evaluations such as: xafténal version of the theme, the song ends witiie

a different movement, mainly in crotchets, whidiope | may be forgiven for saying was of a somewhat
lame character». The trial judge, in fact, triecddmpare and contrast the two tunes himsatHncis Day

& Hunter Ltd and another v Bron and anoth@b February 1963, Court of Appeal, cit.

%0 As recalled in the judgement, expert witness keSlordon Murchie seems to have taken the following
oath: «l swear by Almighty God that | will, to thest of my ability, skill and knowledge, well arrdly
interpret and illustrate to the court the music afidsuch matters and questions as may be requoired
me».Francis Day & Hunter Ltd and another v Bron and #mer, 25 February 1963, Court of Appeal, cit.
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The appellate court iffrancis Day v Byronindeed, acknowledged the great
importance of hearing directly, or “at first handhge illustration of technical evidence
from the musical experts who delivered meticuloosal and instrumental examples.
This is particularly true when the case to be datid essentially a matter of facts, as it
was in the case in question. However, when suatdengagement is not possible, the
court still has a chance to form its conviction etveng also other works that may be
brought for comparisoft-

This resort to other compositions, in particulaas imade possible the inference
that in both considered tunes the opening phrasgeveloped using the same and
commonest tricks of composition of «repetition doled by a pause, followed again by
further repetition with a slight variation [thatawtly] produces the degree of similarity
between the two compositions [and therefore shoatfibe taken as in any sense proof
of copying. There is at least an equal probabihst his choice of these devices was the
result of coincidence’.

At the same time, the judiciary warns about beiagtipularly careful in the
interpretation of statutory law, especially whenemvthe desire for a precise
consideration of specialist and contextualised dfelof knowledge risks to
misunderstand or even ignore what the statute xesgulates and what it does not
(perhaps not yet) consider. An example of thi®iegeen in the alerted concern towards
new mechanisms of copying brought by novel techgieky and possibly already

established in the arts, but not expressly envsidsy the statutory nornis.

31 As Lord Justice Willmer explains: «I have alreadferred to the fact that the six quavers whictmfor
the opening bar of “Spanish Town” are, as the judlggerved, a commonplace series to be found irr othe
previous musical compositions. Our attention waawa, for instance, to an Austrian dance tune
composed in the early nineteenth century by Vomhdsvsky, the opening bar of which is identical with
that of “Spanish Town”. The same sequence of nigtasso to be found in a song entitled “Let Us Sing
Merrily”, although in this case there is a diffecerof tempo. In these circumstances, the fact“iéty”
begins with an opening bar containing a similarpugth not identical, phrase is of no special
significance» Francis Day & Hunter Ltd and another v Bron and #mer, 25 February 1963, Court of
Appeal, cit.

3%For this reason, Willmer L.J. is of the opiniontthize trial judge reached the correct decision o
avails the dismissal of the appe&tancis Day & Hunter Ltd and another v Bron and &mar, 25
February 1963, Court of Appeal, cit.

¥ This was the case i@raves v Ashford and anothds February 1867, Exchequer, [1865] LR 2 CP 410,
where the Exchequer Chamber, in the opinion ofyKél] affirmed that «in order to determine whether
copy obtained by means of photography is withirséhacts, we must look at their particular words; fo
however clearly we can see that it is within thacghief those acts were designed to remedy, urithess t
words which the legislature has used point to cofhes effected, we should not be at liberty teedt
their operation for the purpose of including them».
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However, and here the letter of the norm may alsshcwith the letter of
general languag®,it was soon foreseen that the reference to an olpeise such as “or
otherwise or in any other manner copy” implied tktite legislature had contemplated
that there might be some other hitherto undiscalenede of copying works of art
which they were unable at the time to describe ph aords», without necessarily
inferring that any subsequently discovered modespfoducing had to be automatically
considered applicabf8.

Besides, «the ordinary sense of the word» is somestiexplicitly advocated by
the judiciary, as it was iicks v Brookswhen Justice James L., referring to the
allegedly piratical imitation of engravings, sp&sif that, even «without going into any
etymological definition of the word ‘copy,” and ugi the word in the ordinary sense of
mankind as applied to the subject matter, the gques, Is this a copy, is it a piracy, is
it a piratical imitation of the engraving [?] Thikeged copy is not a thing intended as a
print in the ordinary sense of the wort».

Therefore, he excluded the possibility that, retesslof any similarity, it can be
inferred that, in any sense of the word, it is eafgal copy whereby there is «the
attempt not to reproduce the print, but to prodsemething which has some distant
resemblance to the print [and accordingly,] nobaayld ever take it to be the print,
nobody would ever buy it instead of the print, ndpavould ever suppose that it was
[especially when] it is a work of a different classtended for a different purposé’.

Furthermore, recapping the issue of expertise,cespewith regard to literary
works, a more autonomous role of the judge musallmeved. The court admits the
implication of its own crucial and definite contuiiton in Pike v Nicholaswhen Sir W.

M. James V. C. so elucidated:

In endeavouring to reach an approach which is eeitbo
superficial nor unduly academic or technical, hthl must to

% Indeed, as it was questioned, «upon what reasergblind can it be contended that a photographic
copy of a print, which presents to the eye a cotepéd accurate copy of the original, does not fall
within these general words ‘or otherwise or in atlyer manner copy?’ Unless the ordinary rules fier t
interpretation of language are to be disregardezhnl come to no other conclusion than that thia is
‘copy’ within that statute»Graves v Ashford and anothér February 1867, Exchequer, cit.

% Graves v Ashford and anothé February 1867, Exchequer, cit.

% Dicks v Brooks4 May 1880, Court of Appeal, cit.

%" Dicks v Brooks4 May 1880, Court of Appeal, cit.
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some extent rely on my own aural judgment, insedcas it
has been by these various experts. As it was pWRrbfessor
Nieman, “The public has a purer approach to musin tthe
critics.” That, of course, does not mean that omstrdiscount
the help that the critics can give, but | think ushrely on the
ear as well as on the eye, and on the spoken wafrdee

witnessesg.8

Besides, as the defendant seems to advance, aitgrgynthat may occur is essentially
owing to the nature of the common subject andréegted topics, «which such an object
would suggest to any persons who had followed therse of modern historical
criticism, and of ethnological and anthropologiedearch and speculation, and the like
obviousness of the authorities which such persamdawefer to and quote¥.

The opportunity for the judge to compare the wakséirst hand is of essential
relevance, particularly when the court is expectedconsider the evidence of
independent creation that would allow sparing aatoss of infringement. In any
circumstances, as has previously been anticipdtesl,mostly with a certain kind of
works that an extensive and careful examination ldvdae conducted by the court
independently, as in the case of comparing a botk @ film script. A different
approach, instead, seems to be more probably souglgaling with the category of
works that by their nature require the aid of aickted expertise, as it is usually with
music compositions and paintings.

Either way, in pursuing the examination, some comrmetails, such as one or
more characters of their stories, may easily dttithe attention of the interpreter.
Similarities, however, even if they may be strikiagd thus initially support a prima

facie copyright violation, can still be justified by thexistence of a common source,

% Something that Sir W. M. James, V.C. had the chancdo, construing his convincement from the
meticulous reading of the contended books, by iiegcthe ultimate conclusion that some parts of the
book of the defendant were «a palpable crib froenRiaintiff's, transposed, altered, and [...]. | wbul
add, skilful in appropriative the labours of anathand in disguising, by literary artifices, the
appropriation»Pike v Nicholas24 November 1869, Court of Appeal, [1869] LR 5Ap 251.

% However, as Sir James emphasised, he felt thabtiel still make his own evaluations in the matter,
after carefully reading of the notes, being «bobpdhis] own judicial oath to well and truly tryehissue
joined between the parties, and a true verdict go@rding to the evidence: that is to say, acogrds |,
weighing all the evidence by all the lights | caet,gand as best | may, find the testimony credible
incredible, trustworthy or the reverse. The law athiadmitted the testimony of the parties and of
interested persons was passed in full reliancehenJudges and on juries that they would carefully
scrutinize such testimony, and would give it suaight as it deserved and no more, or no weighli>at a
Pike v Nicholas24 November 1869, Court of Appeal, cit.

185



which could even explain the omissions and/or aliens between the two works under
consideratiorf® or indulge the inference of independent conception

Moreover, with recurring references to the aid xyfegts, which also seem to be
justified by the intent not to allow an abuse dfimgement claims, it cannot either be
disregarded that, beyond the help that a specralting of the facts may bring to the
case, it is still necessary to assess the exaongeaf a given work by a non-expert. As
emerged iDorling v Honnor Marine for instance, «the courts are well used to matter
depending on the evidence of experts, whose opicaornthus be readily obtained, even
if they are not often in agreement. But how isithpact of the appearance of an object
on a non-expert (perhaps ‘the man on the Claphasite) to be ascertained?»

As a final consideration, going into evidence, ¢®wenerally acknowledge the
difficulty of approaching a subject that, albeitsarg from the appraisal of copyright
protection, belongs to very distinct and specidiedtls. This may in fact bring the risk
for the court «to sit as a tribunal of literaryt@ism», an instance that should be mostly
rebuked, even considered the specificity of someksvover other§?

Another issue that is greatly influenced by the kags that one may place on

the capacity of the judiciary to make its own ewadilons in matters that are extremely

“*Harman Pictures, N. V. v Osborne and oth@®@ March 1967, Chancery, [1967] 1 WLR 723, [1987]
All ER 324. As here the Court in fact notices, «allhave to determine at this stage is whether the
plaintiffs have made out a prima facie case [...] &lhve is a bare assertion that he did not basedtipt
upon the book».

“I Therefore, in the case of musical works, the cuwiilttconsider in the broadest sense the influertbas
may have determined the similarities. In the af@etioned case dfrancis Day v Hunterin particular,

it was alleged by the defendant that he had bednlynafluenced by the music of Puccini, Ravel and
Debussy, but radically denied having ever heardgtot) well-known tune of the plaintiff.

Francis Day & Hunter Ltd and another v Bron and #mar, 25 February 1963, Court of Appeal, cit.

“2 Dorling v Honnor Marine Ltd10 April 1963, Chancery, [1964] Ch 560, [1963\\& R 397, [1963] 2

All ER 495, [1963] 1 Lloyd's Rep 37Dorling v Honnor Marine Ltd 13 December 1963, Court of
Appeal, [1965] Ch 1, [1964] 2 WLR 195, [1964] 2 AR 241, [1963] 2 Lloyd's Rep 455.

The case in question concerned the drawings of flaats and yet the judge admitted knowing nothing
about boats. However, as he concluded, «that sdnbeoparts — sufficient together to constitute a
substantial part of the whole boat — would haveeappd to a non-expert, who did not know that they
were in fact based on the plans, to be reprodugtidrihe corresponding drawings on the plans, tatt t
he would not have felt any strong conviction the tompleted boat was a three-dimensional verdion o
the plans».

Dorling v Honnor Marine Ltd13 December 1963, Court of Appeal, cit.

“3 Wood v Chart. Wood v Wop@9 April 1870, Equity, [1865] LR 10 Eq 193, whictifirmed that
undoubtedly «much depends upon the nature of th&.womathematical treatise would probably have
to be translated literally; a political history seaccurately, but still closely; a romance morelfrethe
main object being to make the foreign work intetllg. Poetry, as we know from the instances of Pope
‘Homer,” and Dryden's ‘Virgil,” is allowed a stiider range, and a drama, it is submitted, may be
rendered with still greater latitude when the megris addressed to the eye, and the scenic effexta

of the main elements».
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and specifically knowledge-based, is substantiahtyich, as we shall see in the
following sections, is a crucial element in assagsiopyright infringement. As the
Court of Appeal clarified iDesigners Guildthe judge may be in good position to form
a view on substantiality, which is a question afgment**

Moving from these considerations, in the same tasélouse of Lords gave its
own elucidation and Lord Hoffman, in particular,aexined in detail the reasoning of
the appellate judges. Among other aspects, he deddiat substantiality is a question

of impression:

When judges say that a question is one of imprasgitey
generally mean that it involves taking into accoamumber of
factors of varying degrees of importance and dagidvhether
they are sufficient to bring the whole within sonegal
description. It is often difficult to give preciseasons for
arriving at a conclusion one way or the other (aframm an
enumeration of the relevant factors) and therebanelerline

cases over which reasonable minds may difter.

However, if one focuses exclusively on the impmssithere will be always some

margins of error, alias fallacies, in the evaluatid the judgé'® which may also imply

4 As a result, there was little difficulty, in theoQrt’s view, that it was in the natural positionrtmke
certain evaluations, which would be summarisechanfollowing points: visual comparison between the
works to assess whether one of them was seemihglycaopy of a substantial part of the other; and
dissection, or the analysis of the component pafrtthe design, for example, the layout or effebiat t
may be considered a substantial part of the workrevgenerally, the court believed it could easily
discern the expression of the work from its idehicl is in itself not entitled to any monopoly.

Designers Guild Limited v Russell Williams (Texsljld.imited 14 January 1998, Chancery, [1998]
EWHC Patents 349, [1998] FSR 275, [1998] FSR 803,
<http://www.bailii.org/ew/cases/EWHC/Patents/199&tml>; Designers Guild Limited v Russell
Williams (Textiles) Limited26 March 1999, Court of Appeal, [1999] IP & T Bg&f 4, [2000] FSR 121.

% Designers Guild Limited v Russell Wiliams (Tesild.imited (Trading as Washington Dc23
November 2000, House of Lords, cit.

“®In particular, His Lordship also warned that themght be a risk of sidetracking from the actual
significance of the query of substantiality, whetbEimpression or otherwise, when, once the siritiées

of the works at issue are secluded, such a quesyniply referred to the previously explored test of
similarity. The issue of substantiality, in facheg one-step further, consisting of assessing wheiie
act of copying (contingent to the similarities) lamcerned a substantial part of the protectednalig
work. Designers Guild Limited v Russell Williams (Tesliléimited (Trading as Washington D&3
November 2000, House of Lords, cit.
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overlooking certain aspects and dodging othersp eveler the direct influence of the
witnesses on the stafi@l.

Therefore, in Lord Hoffman’s view, it seemed morcxwate to consider the
question of substantiality as «one of mixed law faut», which requires the application
of legal standards to facts. Hence, beyond beingsame of mere impression that
implies an overall evaluation of the works, bueaftoo estranged from any legal basis,
should be rather conceived as a composite critefidactual and legal elements, also in
order to avoid dangerous oversimplificatitn.

The last aspect additionally brings back for coasation the notion of whether
such examination, especially in the artistic fielojt likewise extended to other
disciplines, should be made by an expert in tHd fsho has in-depth knowledge of the
field in question, or whether a fleeting view oftlwhole may indeed be sufficient,
which is normally expected from the average or mady person, who may also
sometimes be the potential buyer of the artefalse problem of what should be the
criterion of assessment is therefore particularipgent*®

Controversies of artistic plagiarism, for instandeave mainly regarded
figurative arts and photographic works. In suchiedldf the analysis of the court
appeared to be greatly focused on the analyticcamtparative scrutiny of the works,
taking into account all the possible elements ddl@ation, comparing not only the
works as a whole, but also all the elements thatpase each of them. The analysis of
such elements, considered within the context inctwithey belong and particularly
when there is the possibility of a partial copypears even more conceivabfe.

Moving into the realm of music, the timewdBramophonease held that music

does not exist if not for the hearing and it isntk&to conventional signs that musicians

" The exercise of dissection, in fact, should impayeful consideration of any individual parts aéldly
similar, but also their cumulative effe@esigners Guild Limited v Russell Williams (Texs{jl&imited
(Trading as Washington Dc23 November 2000, House of Lords, cit.

“8In any case, as Lord Hoffman concluded, the Colufppeal should not have reversed the trial jusge’
finding when it appeared that there was indeedrrar @ principle.

Designers Guild Limited v. Russell Williams (Ted)l Limited (Trading as Washington D33
November 2000, House of Lords, cit.

9 Perego ¢ Soc. Ceramica Canow¥ November 1963, Trib. Padova, [1964] Rep. Fora Dir. autore
n. 778; [1963Riv. dir. ind 11 213.

0 |In other instances, however, courts have prefefirsti to sort a comprehensive analysis and only
thereafter proceed with the analytical examinatgrego ¢ Soc. Ceramica Canew¥ November 1963,
Trib. Padova, cit.
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can materially translate their own conceptionsgat\their thoughts and communicate
them to others, in this way translating into sotmeltypical signs of the scor#s.

At the same time, it may be sustained that virjually judgement on musical
copyright infringement should be better conductewugh the help of experts, given
the extreme specialisation that such fields requirdact, this may unmistakably help
the court to have a broader and possibly more tbgewiew than that offered by the
parameter of the ordinary person or of an impre@sdience, also admitting the
difficulty of proving how exactly a song is assiaigd by the public.

Indeed, it has been also soon considered that sames tend to impose on the
public the feeling of being a product of immediatgoyment, which may particularly
depend on the power of its melodic element thatften the most simple and catchy
element to memoris&. Moreover, it has been acknowledged on the contifzay the
ordinary person may instead more easily recall thghm, which would be more
straightforward to identify?

However, there is no uniformity of thought eventhbis aspect. In particular, it
could additionally be observed that the ordinaryspe may actually be capable of
recognising the most distinctive element of a sand so contribute to determining its
originality, even without the interaction with masexperts, especially when the
featuring element of the piece is widely usééccording to the Court of Appeal in
Rossic Fiorello, such capacity indeed belongs to the communalretqpee of anyone

who has a certain degree of education and has meashool or for his/her own

*! Gramophone company limited ¢ Ricqréli December 1908, Cass. Torino, [1909] Rep. Fore. iDir.
autore n. 332; [190%Foro it. | 603.

2. S0c. Sony Music Entertainment Italy ¢ Carris December 1997, Trib. Milano, [1999] Rep. Fitro
v. Dir. autore n. 171; [1999)ir. aut. 132, [1998]Annali it. dir. autore713, [1998]Annali it. dir. autore
718.

This aspect, indeed, is of critical relevance,ibaeems yet debatable to conclude with any ceytaivat
only resorting to experts would guarantee objetstivi

%3 Carrisi ¢ Jackson24 November 1999, App. Milano, [2000] Rep. Fdrovi Dir. autore n. 152; [2000]
Giur. it. 777, [2000]Dir. aut. 127.

* Branduardi ¢ Soc. Buitoni Perugina2 May 1993, Trib. Roma, cit.

189



personal enjoyment, poetic works.

Besides, in cases in which it appears less immetiiatormulate a judgement of
non-originality, for instance, when the trifle diet song is not that manifest, expert
evidence may be unavoidably requir@dResorting to expert standards, in fact, re-
emerges in cases that are particularly complexeohgps only driven by the media,
such as theCarrisi ¢ Jacksonsaga’ where several expert witnesses offered a wide
range of case records, citing numerous songs tdrdift genres, all of which showed
coincidences and distinctions when compared tstngs of the claimanté.

Furthermore, the occurrence of copyright infringetmé the arts requires
further consideration. First, there are cases irchvkhe boundary between plagiarism
and genuine imitation is particularly narrow andrlad conclusions should be avoided.
Therefore, the help of expertise here is even meoessary and yet the judge should be
particularly careful when approaching the mattebase the judgement only on his/her
knowledge of the field. In addition, given the extre development of arts’, which is
also enhanced by technological evolution, courty mave to face a considerable

variety of hypotheses and possible violatiohs.

* Indeed, when the court finds the absolute tritjadif a work, such as inspirational themes, whioksi
not even require further assessment, it may consigerecourse to expertise knowledge to be useless
resorting to the notions of experience belongingrig average person of ordinary knowledge, whicis th
appear being sufficient. SdRossi ¢ Fiorellp 1 June 2004, App. Milano, [2005] Rep. Foro it.Dir.
autore n. 12; [2004Annali it. dir. autore891.

In this particular case, however, the standardti@hvthe Court refers may not be that ordinary,ibbas

a specific connotation that elevates it to a higtegree of knowledge or experience (when it alludes
not better defined “certain degree of educatiowl)ich seems instead to be closer to an expertrrdtha
average standard.

* M.P. ¢ Fornaciarj 16 January 2006, Trib. Milano, [2006] Rep. Farovi Dir. autore n. 179; [2006]
Dir. aut. 254, which concerned the alleged insertion of etipal theme in a song.

" Carrisi ¢ Jackson24 November 1999, App. Milano, cit.

8 The songd cigni di BalakaandWill you be theravere analysed in detail and even small variants in
rhythm and melody were fully considered. It is viionbticing that, in the first instance, the Praetded

in favour of Carrisi, but without taking into codsration any technical elements, which were indeed
considered on the subsequent grounds.

% This included artistic rough sketches that gawtistinct imprint to the intellectual creation, théare
requiring a relatively modest degree of creativithich, however, still protected it from the ocance
that others could appropriate Méuzan ¢ Magagnalil8 July 1925, Trib. Milano, [1925] Rep. Forowit.

Dir. autore n. 470; [1925Temi lomb 609); the traits of the comic-strip writeWétterson ¢ Sama
Diffusioni s.r.l, 21 January 2008, Trib. Milano, [2009] Rep. Fdrovi Dir. autore n. 91; [200Riv. dir.

ind. Il 117); artistic project included in a mock-ugalente 4 November 1993, Pret. Pesaro, [1996] Rep.
Foro it. v. Dir. autore n. 138; [199@)ir. aut. 109); jewellery with a certain artistic valu&drosa ¢
Marconi, 18 February 1929, Trib. Milano, [1929] Rep. Fatov. Dir. autore n. 380; [1929%Riv. dir.
comm 308, [1929]Mon. trib. 830); paintings transposed into books. Haufstaengel ¢ Soc. Ed.
Modernissima 13 November 1922, Trib. Milano, [1923] Rep. Fitrov. Dir. autore n. 324, 325; [1923]
Riv. dir. comm266, [1923]Studi dir. ind 252, [1923Riv. dir. comm266).
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Particularly disputed are those instances in whiah artistic work may also
have an industrial application. In this case, itdraes essential to discern the artistic
element from the product in which it is then infused; it is in fact the former that must be

creative and original regardless of its indusmiaartisanal applicatioff.

2 Plagiarists on trial. A survey of the case lavtaty and the United Kingdom

It has been lengthily argued that the violatiorih@ right to attribution greatly depends
on the proper appraisal of the concepts of cragtamnd originality. Besides, it has also
been explained that before even considering amgailion of a breach of such right, it
is essential to ascertain whether the work thatllegedly plagiarised is worth
protecting under the law of copyright.

Likewise, we had the chance to explain the impae¢asf considering the role of
the judiciary in reaching a mature assessment agiatism-related issues, on the one
hand filling the openings of statutory law, whilen dhe other hand aiming at
guaranteeing a better balance among the interdstiseovarious subjects involved,
which may in one way or another be affected byjikdgement. Apart from the obvious
resort to the judiciary with regard to the Unitethggdom, which, like other common
law countries has a preeminent case law approhehinterest in looking at the judicial
context almost naturally extends to the Italianntetpart, even being regarded as a
purely civil system where the legal precedentshatebinding.

%0 SeeTagliapietra ¢ Soc. Componenti Dgrizl April 2000, Trib. Venezia, [2001] Rep. Foro\it Dir.
autore n. 164; [200Foro it. | 1404, [2000Annali it. dir. autore980, regarding glass gondolas, in which
what counted was the form in itself, the form beihg expression of the work's originality. The most
complete protection shall be afforded to right-leoiwith reference to both the economic and magét r
dimension, against counterfeiting and usurpatiopatérnity.

Cf. Bonanomi ¢ Gemma di Cered20 April 1984, Trib. Lecco, [1986] Rep. Foro it. 1510 n. 113;
[1984] Giur. dir. ind. 445, where nuptial panels were deemed originakesioriginality qualified not
merely the artistic form or expression, but alse tapacity to individuate and discern the work from
others.

®. This inference was soon accepted by courts thétthappraise on preliminary grounds whether the
work in question deserved legal protection atthk, first essential question that the court needsose
being whether the work was original or not. Ideaityis only once this issue is appraised thatdbert
may proceed further and spend its time and enesggsaing whether there has been, in point of fatt a
of law, a breach of the asserted right/s.
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Indeed, the contribution of the Italian courts hesl a very influential and
determinant impact in the matter of copyright lgsayticularly with reference to the
misattribution of authorshiff. Any cognisant analysis of its related matter tforee
seems to benefit from following this pattern. Hoeeweven within the Italian system,
magistrates have been swinging, particularly inirtjadgements on authorship
misattribution, in line with the difficulties of pviding a clear definition of the
phenomenon. Besides, it is hard to conclude thdefmite and indisputable structure
and mechanism of regulation has been found, batsiwuld only encourage a further
judicial analysis of this kind.

As anticipated, plagiarism-related discourses Hasen traditionally and more
historically entangled with the concepts of couigiéng and piracy. This peculiar
linkage emerges particularly in the judicial corntesspecially in the earliest period
hereby considered (from late 1800 to early 1950}, ib occasionally found even in
more recent decisiofs.

Likewise, it is also accurate to argue that, forawltoncern the Italian
framework, courts have not been always prone wrdifig the same protection to moral
rights to any type of intellectual creatiBhThis helps to demonstrate that even within
the Italian context there has not always been uméniof thought in terms of what
concerns the moral right protection of authors,otio some extent apparently clashes
with the recurrent idea that moral rights have glvheen absolutely protected in the
Continent. It is instead worth considering thahdts not always been such a flawless
picture, but has rather gone through some evolutiah has in part aligned with the
similar development of creativity.

Moreover, and this is again a mutual observatiat ttoncerns both systems
considered, the explicit resort to the interpretatf the matter by magistrates, which is
particularly evident in the wary and, most impottdimst-hand reading of the decision,

%2 Being determinant, especially with regard to tet hspect, the fact that, as has often beenedcétie
law does not offer much ground to address the isgpécitly and clearly.

® This has also received attention by commentatarh as PDECHERNEY, Hollywood's copyright wars:
from Edison to the internefNew York: Columbia University Press, 2012, whogusing on the US
cinematographic field, explores some of the modt-k@wn legal disputes on copyright infringement,
including the early controversies on piracy, alsovjling an interesting view of its social self-téating
response.

® This concerned, in particular, photographic workkijch, unlike other works, as we have anticipated,
only later received equal protection.
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allows to take into account some aspects that cm@dwmot perhaps consider if the
analysis had been limited to a mere theoreticateption®® Finally, as the analysis of a
crucial case that follows will depict, there seetbosbe a constant round of patterns
hiding behind the process of creation that thegjady often and deliberately recéfl.

Furthermore, as also established in the previouagpaph, the resort to some
old cases allows a valuable and perhaps even nespguive, although this to some
may appear paradoxical, in addition to the natoeabrt to the authorities to which
courts give their imprimatur. Furthermore, theirefal reading shows how certain
issues and problematic aspects of copyright lawewarown and beckoned by the
judiciary long before today.

A good example of this last inference is represkrig the anomaly that,
according to the House of Lords, emerged, for mstawhen «the composer who, at
the keyboard, composes an unforgettable melody,ptiet who creates an inspired
poem and the orator who produces a memorable spaechot obtain copyright
protection [...] unless the melody, poem or speeah raduced to writing or other
material form». Despite signalling the glitch, tHeuse clarified that any change in this
concern should be made by the “rational legislat¥e€t, there seems to be sufficient
latitude to appreciate the role of the judiciaryalso signalling copyright statutory

anomalies thus explicating their typical balancing function.

® It may be reasonably argued that there may berafiancy in terms of a number of decisions,
particularly with a preponderance on the ltaliastesibeing the UK decisions generally more limited i
number, in part according to the principle sifire decisisand in part in consideration of the fewer
instances in which moral rights have been consitiérg its courts. However, bearing in mind this
possible misbalance, the choice of limiting the sideration of Italian case law to a few cases, agkm
the most relevant, hopefully aims to find a tradfe-Besides, it should also be recalled that, iy ease,
several Italian cases on the specific matter heeslaysed are, largely, repetitive, the ruling stimes
being a mere replica of another court’s ruling.

% 1t may be useful to recall the circle referrecbioWhite who, defining the imitative literary prams
over the time, said, «the study has completeddiecilt began with the enunciation of a classidehl; it
concludes with the triumphant application of thdgdl by Englishmen», so proving that the patteifns o
genuine imitation have been recurrently repeates lagage. HO. WHITE, Plagiarism and imitation
during the English Renaissanagt., 201. Sesupra Chapters 1 and 2.

%" The same indication seems to arise today withrcetzathe likely ambiguous requirement of fixation,
which may also go along with actual doubts aboetr#tiionality of the legislation.

British Leyland Motor Corporation Ltd. and anothBespondents and Armstrong Patents Co. Ltd. and
another Appellants27 February 1986, House Of Lords, [1986] AC §719886] 2 WLR 400, [1986] 1 All
ER 850, [1986] UKHL J0227—1British Leyland Motor Corporation Ltd. and anothBRespondents and
Armstrong Patents Co. Ltd. and another Appella@&February 1986, Court of Appeal, [1984] 3 CMLR
102, [1984] FSR 591.
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2.1  Iltalian case law from late 1800 to early 1950

The fact that the legislator avoided a definitidrplagiarism does not mean that the law
had no interest in the subject. On the contrargait be inferred that it is particularly
because of the dearth of a clear denotation optlemomenon, which has always had a
tangible social extrication, that the judiciary hmsved its duty to consider the claims
of those who held being prejudiced by the infrimgioonduct of others who had
allegedly copied their work by usurping their autiop.

Concerning the Italian context, one of the earleses in which Italian courts
considered the usurpation of someone else’s woilddscagni Sonzogno ¢ Vergh
which established that anyone who appropriates hanst works, even adding or
varying something of his/her own, but without swgag the original work, violates the
right of the author in the intellectual creatiomatths essentially reflected in the
infringing work® Indeed, the case in question defined such conshigtin terms of
contraffazione which has, for a long time, gone along with tleaaept of piracy and

plagiarism’® while in other instances the latter found its astmous collocatior*

% Mascagni Sonzogno ¢ Vergs6 June 1891, App. Milano, [1892] Rep. Foro itDir. autore n. 388;
[1892] Foro it. | 41.

% This conclusion clearly reminds the establishttdiry canons of imitation that have been illusiiain
Chapters 1 and 2.

0 Cf., among other earlier judgementmgelelli ¢ Ditta Paravia e Terrigi2 December 1876, App.
Ancona, [18771Giur. it. I 2 15; Fallo ¢ Morandg 23 October 1880, Cass. Torino, [1881] Rep. Fora. i
Dir. autoren. 420; [1881] Mon. trib. Mil. 92; Regina Gabriele24 May 1889, Cass. Napoli, [1889] Rep.
Foro it. v. Dir. autore n. 335; [1889] Dir. giur. 106 Invernardi ¢ Trevisini e Paravia7 February 1895,
App. Roma,[1895] Rep. Foro it. v. Dir. autore n. 399; [1895] Bett 22Q Annoscia 16 May 1898, App.
Trani, [1898] Rep. Foro it. v. Dir. autone429; [1898] Rass. giur. Bari188, [1899Mon. trib. 34; Porcy,

3 March 1903, Trib. Sassari, [1903)ro sardo236,[1903] Rep. Foro it. v. Dir. autore n. 334; [1903] Riv.
prat. 599, [1903] Foro sardo 236.

> Some courts of that epoque, in fact, seemed indeedave a clearer vision of plagiarism as an
independent infringement. S&asa musicale Sonzogno ¢ CastdliApril 1932, Cass. Regno, [1932]
Rep. Foro it. v. Dir. autore. 434; [1932] Mon. trib. 324, [1932]Giur. it. 561, [1932]Riv. dir. comm277,
[1932] Sett. cass728; Dominici ¢ Vecchio/ November 1932, App. Torino, [1933] Rep. ForovitDir.
autoren. 369; [1933] Giur. Tor. 234, [1933]Mon. trib. 511; Cordovado,30 June 1934, Cass. Regno,
[1935] Rep. Foro it. v. Dir. autone 483; [1935] Giur. it. 98, [1935]Giust. penlll 222, [1935]Mon. Trib.
357, [1935]Dir. aut. 88; Gronda,5 April 1935, Cass. Regno, ¢iMosco ¢ Soc. Metro Goldwin Mayef
June 1937, Trib. Roma, [1937] Rep. Foro it. v. Rintoren. 475; [1937] Foro it. I 948; Traldi ¢ Ditta
Uniformi fasciste 27 January 1941, Cass. Regno, [.] Rep. Fora iRiv autore n. [1941Dir. aut. 27,
[1941] Mon. trib. 520, [1941Riv. dir. commlI 445; Salgari ¢ Soc. App.V.E3 August 1942, Trib. Roma,
[1942] Rep. Foro it. v. Dir. autore. 401; [1942] Dir. aut. 278; Pagliai ¢ Simoni 23 May 1947, App.
Roma, cit.; Campanile ¢ Zavatini31l March 1952, Pret. Roma, [1952] Rep. Foro.iDiv. autore n. 705-
706; [1952] Foro it. 1 673; Grimaldi ¢ Soc. Ponti de Laurenti&3 June 1954, Trib. Roma, ;cRertici ¢
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In fact, plagiarism was soon to receive explicitntmen in a number of cases
since late 1800, which also distinguished the hypsis of reproachable and legally
sanctionable plagiarism from those instances censiti tolerablé? Both plagiarism
and counterfeiting were denied, for instance Sitarpetta® provided that a foreign
work, which was adapted to the Italian stage asd &hnslated into an Italian dialect,
with additional modifications, could eventually gnamount to a non-authorised
representation of a copyright pl4y.

Some courts were particularly careful to differatgibetween conduct that could
amount to plagiarism, counterfeiting or simple atin. In this way, they demonstrate
particular attention to the literary and artistiatterns of creative imitation, whose
relevance has marked, in particular, the first pgdrthe research. In line with the
mechanisms illustrated therein, they attempt téirdjsish the instances in which the
conduct of appropriation was hidden by some madlibims or alterations that
nonetheless did not amount to any infringememiagio or contraffazione
mascherato/a On the contrary, other courts who foresee littistinction between
plagiarism and counterfeiting focused on their salements, such as the intention of
the perpetrator to copy the work of someone elsehi@her own benefit and at the
expense of the other persBn.

Looking at one of the earliest theories elaboratsd the judiciary and
concurrently expounded by scholarly works, threennreéements seemed to stand out in

a claim of that sort: first, the monetary prejudilat the genuine author of the allegedly

Flora film, 1 September 1954, Trib. Ronja955] Rep. Foro it. v. Dir. autore n. 690; [1955] Temi rom
143 Innocenzi c Borellp21 February 1955, Pret. Ronji&955] Rep. Foro it. v. Dir. autore n. 695; [1955]
Foro pad | 1366.

2 Nonetheless, the contingent link between plagiarid counterfeiting has not been limited to the
earliest case law, but occasionally re-emergeddremecent disputes, in which the presence ofatierl
has never completely left the side of the formérisTaspect — if it is to some extent influencedtiy
recurrent practice of bringing an action before ¢bert for both an alleged infringement of the wsirk
economic rights of exploitation and a breach ofriiegal right of attribution — is still very contrexsial
and may lead to missing the point that the two disiens should rather remain distinct.

3 Scarpetta 16 August 1892, App. Napoli, [1892] Rep. ForovitDir. autoren. 388; [1892] Gazz. proc
281, [1893]Mon. trib. 17, [1893]Riv. pen XXXVII 67.

" Other cases that individuated the instances irchvplagiarism was considered unlawf8eeCarrara

e Rechiedei c Bernard#t November 1896, App. Parma, [1897] Rep. Fore. iDir. autore n. 415; [1897]
Foro it. | 180; Bemporad e Vecchi c. Caroz30 June 1897, Trib. Milano, [189Fjon. trib. Mil. 690;
Benelli c. Savoia filml7 giugno 1914, Trib. Torino, [19168]on. trib. Mil. 113.

5 See, for instanc&oc. Poligrafica ed. sacre ¢ Soc. Salvo e BagiWarch 1939, App. Brescia, [1939]
Rep. Foro it. v. Dir. autore n. 476; [193%ro it. | 1644.
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infringed work hadsuffered;’® second, the awareness that the illegitimate natfitee
conduct of copying has often been accompanied byows alterations aimed at
concealing the infringement; and, third, the criterion of the considerable or otherwise
substantial entity of the copy.

Yet, such a theory has several inadequacies antafioms. First, the automatic
inference that an economic suffering had to bebéisteed clearly clashed with the idea
that the right of the author to be acknowledgedias shall be protected regardless of
any economic damages. Then, the conscious intetdideceive, which often assumed
the forms ofanimus nocendicould easily be rebuked by the consideration that
infringer might indeed not have any intention tasa prejudice to the other person,
also because this is often difficult to prove. Hipathe reference to a considerable
quantity of copying someone else’s work remainexdwague or narrow, depending on
how one understood it, and so implying excessiserdtion by the judiciar{?

In P.M. ¢ Grimaldj which concerned the issue of the alleged plagamf an
ecclesiastical legal textbook into a subsequenii@inork, the copying had allegedly
regarded the identity of the subject's order, ahaied title of paragraphs, and the actual
insertion of numerous passages from the earliek.fom both instances, the trial judge
and appellate court were for the dismissal of thse¢ since the allegedly infringing
book was deemed a mere synthesis of the other,teoeigh the reproduction of some
exact passages was brought in as evidence. Thepoiinheld was indeed that to have
actual infringement in terms of counterfeiting #drad to be complete and accurate
reproduction in the substance and form of the otrark 2

Besides, another fundamental concern for the cmad to assess whether the

" Indeed this immediately brings our attention te timevitable association with the economical
dimension of copyright.

" SeeE. PloLA CAsELLI, Del diritto di autore secondo la legge italiana cpamata con le leggi straniere
cit., 533.

8 E.PioLA CAsELLI, Del diritto di autore secondo la legge italiana cpanata con le leggi straniereit.,
533-534.

" Grimaldi, 17 September 1898, Cass. Roma, [1899] Rep. EoroDir. autore n. 404; [189&]oro it. Il

17.

8 Besides, irPietri ¢ Fonzothe discriminating criterion seemed to residehia tinlawful appropriation,
which occurs when the copied piece has the exterasid importance to be considered a clear substanti
and material reproduction of the intellectual woflothers.Pietri ¢ Fonzg 15 April 1932, App. Milano,
cit., in which it was held that facts, feelings aidéas are the common material of art, and theszefor
anybody can use them. It is a recurrent practie¢ dvery author, whether consciously or not, uses
expressions or phrases used by others, to a greatesser degree, so that one may see a merindleet
reminiscence or, on the contrary, an actual medi@ghers’ pieces extracted from their own works.
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allegedly plagiarised work deserved any copyrigiutgrtion. InAngelelli ¢ Paravia
although anticipating that the logic of numbersasnmon to those who understand the
science of numbers, a table of report on arithmeélculation was considered an
intellectual creation that deserved protecfibmjven that certain calculations require
some intellectual effoft:

Within the artistic field, instead, protection habeen afforded to
chromolithographic works, as having the form of kgof art, on the condition that
their extrication in the outer world could be appaéed by senses, and thus the express
creativity from whom they originated. The counténfg of chromolithography that
reproduced paintings was yet considered illicit wiheproduced, even with slight but
possibly malicious variatiors.

Moreover, recalling what has previously been arguwdgth regard to the
recognition of certain types of works, the protectof photographs has not indeed been
automatic. The development of technology, in faes for some time raised doubts
about whether photography was entitled to be pteteas an artistic form like others or
whether it was instead a simple mechanical and watmeproduction. However, even
when the former opinion prevailed, it still remadnstill the problem of deciding
whether the evaluation about whether a photogragghtb be considered original and

only then protected had to be ascertained by expertould be evaluated, according to

81 Angelelli c Ditta Paravia e Terrigi2 December 1876, App. Ancona [18Gipr. it. | 2 15.

8 No protection was granted to expressions thatrigeto the common language, suchtls poetical
verse “é gia domani”, which was found to be indeebject to a recurrent exploitation @orsale ¢ Soc.
Snia Viscosal8 October 1974, App. Milano, [1975] Rep. ForovitDir. autore n. 710; [197%3iur. it. |

2 477, [1975]Giur. Merito | 444, [1975]Dir. aut. 387. Cf.Baratta ¢ Opera Parrocchiale S. Quintino e
Morgari,23 November 1925, App. Bologna, [1925] Rep. Fore.iDir. autore n. 469; [1925foro it. |
1033, in which the Court held, confirming the lowadgements, that the Dannunzian poem had been
illicitly taken and obviously transposed in a haeked way into the work of the infringer, withoutyan
intellectual effort, by merely reproducing its cent and yet spoiling its original beauty and ricssef
forms.

8 Seelstituto di Bergamo ¢ May S6hn&l December 1900, App. Torino, [1901] Rep. Fdro.i Dir.
autore n. 409; [1901foro it. | 1294, which ascertained that inspiration froaintings, not mere copy,
given that novelty rectius originality) could result in an even better exgion of the figures there
depicted, a better arrangement and drawing of éteild in the picture, a more harmonic combinatibn
colours, and more intensity of shades.
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the ordinary person criterion, by anydfie.

In Lessiak c¢ Ditta Nayathe Supreme Court made it clear how it was likbbt
photographic works could be entitled to protecfiorput it was a matter for the
judiciary to distinguish, after having evaluatetlthe circumstances and the evidence
brought, between protectable and non-protectableksfi® In the other earlier
judgement ofPandimiglio the court held that, by virtue of his artistic lapi and
intuition?” the photographer deserved protection of his econami moral rights in the
works, and foremost that the work had been propattybuted. The few alterations
made to hide the plagiarism were not sufficierdeay this simple fac®

In art, as with other fields, the subject of therkvdoes not have to be new or
absolutely novef® and it may indeed already be used many times. dere even the
fact that the subject itself is a commonplace eld@noé art, or belongs to the public
domain, does not in itself suffice to exclude pctitsn. One should instead focus on the
originality of its expression and representatidn.

In Soc. Poligrafica ¢ Salyca case of works representing sacred images, there

8 SeeHuesch 18 January 1901, Trib. Napoli [1901] Rep. ForaitDir. autore n. 409; [190Hilangieri
504, where it was ascertained that the work opthetographer is a work of patience that can begrec
with certain instruments. The main requirement, é&asv, remained that the work had to have a minimum
degree of creativity.

Cf. Mauri ¢ Confalonge 21 May 1906, Trib. Napoli, [1907] Rep. Foro it. Dir. autore n. 390; [1907]
Filangieri 310, [1907]R. universale441, according to which photographic drawings ddug the result
of a certain thought, spirit, artistic taste angtliigence of their maker.

8 Lessiak c Ditta Nayal2 March 1891, Cass. Roma, [1891] Rep. Foro. iDiv. autore n. 374; [1891]
Foro it. 11 198.

8 At the same time, it was also understood thatihgathis evaluation to the court could result in
potential abuse, since there was the possible afskeaving such an important evaluation to the
discretionary power of a judge who could simply tmbngly take into account only the artistic vahfe
the work.Mauri ¢ Confalone21 May 1906, Trib. Napoli, cit.

8" The protection thus afforded to photographs derifrem the ability of the photographer to choose,
assemble and describe the photos, for instancertéusin a catalogue of modern art, which was reello
to be compiled with care and love, intelligence gatienceVisentini, Rubinato, Garbisd,5 December
1897, App. Venezia, [1898] Rep. Foro it. v. Dirtae n. 428; [1898Filangieri 132, [1898]Temi ven.
25, [1898]Mon. trib.147, [1898]Bett.82, [1898]Annali 25, [1898] Leggel 92.

8 pandimiglia 28 May 1928, App. Roma, [1928pro it. Il 233. Summarising the facts of the dispute,
the photographer Pandimiglio appeared to have foandegative of his colleague Ferri, picturing
Mussolini on a horse, and, having put his nametadnstead, sold it by also inserting the captiofi “a
rights reserved”.

8 As it emerged iMauri ¢ Confalone21 May 1906, cit., what indeed counts is thatwioek must be a
product of the mind that originates from the artésid therefore an original creation. It does natter
that the work is a new work, a reproduction, a copthe previous artefact.

% Here we come back to the consideration that wee hareviously made with regard to literature
(Chapters 1 and 2). What is most significant i¢ thare has to be an individual or personal impoirthe
author in that subject.
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seemed to be sufficient latitude to foresee songeedeof originality. Even if the theme
were known, they were presented in a new and aligianner” Besides, works of art
may also have a didactic feature in addition tartheeative primary function. In this
case, the opportunity to insert some extracts e¥ipus works has to be considered licit
insofar as the rights in the original work are pobtéd, which is first guaranteed by

acknowledging their sourcé.

2.2 UK case law from late 1800 to early 1950

Apart from the subsistence of copyright and theefoom the necessary evaluation of
whether the work allegedly copied receives probecin the first place, both Italian and
UK courts have, since the beginning, faced the tgquesof what constitutes
infringement of the rights in the protected workit lalso the exact latitude of such a
potential infringement. For instance, one of thestfiproblems considered was the
definition of the degree or amount of copy of otheworks that would have led to
infringement.

In particular, with reference to the UK case lalwe interrogation of the court is
divided into two main sub-questions, which may bensarised as follows: Has the
defendant copied or taken the plaintiff's work’hé/she has allegedly copied only part
of the plaintiff's creation, is such part of a makor substantial nature?

Besides, even considering these instances, the appears always to be in a
position to see whether the similarities between lorks in question indeed refer to
common places. No piracy seems to be easily asuedtavhen the works share the

same common sourc&$In particular, the fact that a common subjectoie$een in a

1 Soc. Poligrafica ed. sacre ¢ Soc. Salvo e Bagihlarch 1939, App. Brescia, cit.

The Court of Appeal indeed refers to a minimum o¥eity and originality, but without attributing b
absolute significance. The images of Jesus wetheim concrete form completely different from other
works that still deal with the same subject. Whra tourt found to be copied was the central graphic
group, which was to be understood as the main aedntial substantial kernel of the work and which
could be seen even by a mere look and compariswvebe the two works, such that a simple inspiration
had to be conclusively excluded.

92 Hoepli ¢ Mancinj 24 November 1905, App. Milano, [1906] Rep. Fdrovi Dir. autore n. 342; [1905]
Foro it. | 244.

% Morris v Ashbeg10 November 1868, Equity, [1865] LR 7 Eq 34, whimnsidered the case of a
plaintiff, who, despite the labour and expensednceive the work, had yet suffered some prejudice b
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work always seems to ring a bell and possibly hkéointerpreter not to over-assess
similarities that may arise from a straightforwaainparison of the works.

In fact, particularly in this case, one should tfirsonder whether the instant
likenesses are, to some extent, explicable by mmglication that both intellectual
creations share, on the one hand, the same sundcton the other hand, the same
sources, all of which considered consent to corechiwt there has not been a “slavish
copying”®* In such cases, in fact, magistrates have alwaga bgtremely cautious to
afford protection to the work. This point is wedpgessed irChatterton v Cavewhich
considered dramatic works by Justice Grove, whotested that there could be an
infringement of copyright in the case of the refp@ti of mere common forms.

As he further explains, the purpose of copyrighdtgetion is to shield the
“original merit” in the work; it would have meangoing too far», protecting a
«common-place expedient of scenic art to the eradvarsion of a drama». Referring to
the case in question, he thus articulated:

A very striking stage situation or important nogeknic effect
might very well be, under some circumstances, thgest of
dramatic copyright. But | see nothing of the soeren The
effect was an ordinary stage effect, such as ewreyfamiliar
with melodramatic pieces constantly sees [...] the versions
being substantially independent, can it be saichtise in the
last scene an expedient is adopted which is idantith that
adopted by the plaintiffs' drama, but which mayshél to be

‘ . 95
common form’ in all such plays:

someone else’s appropriation of his work, so pjafrlistrating the principle that «no one has aftrigh
take the results of the labour and expense incuyeghother for the purposes of a rival publicatiand
thereby save himself the expense and labour of imgsk

Cf. Kelly v Morris 8 March 1866, Equity, [1866] LR 1 Eq 69Zewis v Fullarton 16 July 1839,
Chancery, cit.

% pike v Nicholas24 November 1869, Court of Appeal, cit.

As Lord Hatherley noticedsa case of alleged piracy like this was obviougyywifficult to determine
when the authors took a common subject and depemped authors open to both of them, and when
portions of the one work, which were said to resengortions of the other work, might be then from
those common authors to which each was at libertggort». On the contrary, although the judgeref f
instance focused too much on similarities, «theas & common subject propounded, a common mode of
treating that subject which was open to both. Wthard to all the various passages, with the eiaept
of Retzius, the Defendant had been to the commarcsephad worked out of that common source, had
laboured there, and had produced something ofvirisio addition.

% Chatterton and another v Cav26 May 1875, Divisional Court, [1875] LR 10 CPX{fater discussed

in Chatterton and another v Cav@0 November 1876, Court of Appeal, [1876] 2 CEI).4
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Yet, it is exactly availing that the principle able quantity cannot be determinant to
assess infringement that their Lordships puncthate, in any case, regardless of the
instance that both works were taken from a commmurce, «it was the original
adaptation that constituted authorship, and thats vwat to be imitated and
plagiarised»?

Especially in consideration of this concluding @®&athe case in question
becomes particularly relevant, not only for thetf#tat it posits, even in the first
instance, the very basic principle that copyrididd only protect original works, but
also because, in the words of the House of Lor@gscan see an earlier application of
the term plagiarism and its direct inference with toncept of authorship. Likewise, in
Wood v Boosethe court admitted that, although not inventing tilne or the harmony,
it was still possible to foresee some kind of ini@min the adaptation of another work,
even simply referred to the minimal effort in the#aptation of orchestra work for the
piano, which conceded authorsfilp.

Authorship, on the other hand, may still be an ingeis act® and the

recurrence of common subjects appears to sometéateanfirm this®

This case was later considered before the Houdemfs, which again had to reconsider explicitly the
significance of materiality or substantiality okthllegedly copied works. According to the appd#iam
particular, the Divisional Court overlooked thetfaand failed to consider that «the scenes, ontpgias
they were called, were material, valuable, andisti points, and affected considerably the attvactess

of the drama, and no one doubted that they had begied from the Plaintiff's production€hatterton
and another v Caye28 March 1878, House of Lords, [1878] 3 AppCas8,48hich found how, although

it could be said that the drama of the defendart taken from the plaintiffs, these parts were rfcd o
material or substantial character.

The case also referred to a number of other adiébsrincludingPlanche v Braham7 November 1837,
Common Pleas, [1837] 173 ER 402, [1837] 8 Car &8P [6837] 4 Bing NC 17Bramwell v Halcom
1836, Chancery, [1836] 3 My & Cr 737; [1836] 40 ERLO, in which Lord Cottenham had stated that «it
is not quantity, but value, that is to be lookesd. to

% Frederick B. Chatterton and Benjamin Webster, Alapés; and Joseph Arnold Cave, Respond@at
March 1878, House of Lords, [1875] 3 App Cas 483.

Cf. D'Almaine v Boosey3 March 1835, Exchequer, cit.eader and Cock v Purdaytl January 1849,
Common Pleas, [1849] 7 CB 4, [1849] 137 ER._@yer v Davidson6 November 1856, Common Pleas,
and Exchequer [1856] 1 CB NS 182, 140 ERCHappell v Sheard3 August 1855, Chancery, [1855] 2
K & J 117, [1855] 69 ER 717Chappell and others v Davidspb May 1856, Common Pleas, and
Exchequer, [1856] 18 CB 194, [1856] 139 ER 1341.

" A conclusion that was yet contested by the pifijntiho insisted for declaring that «still [the
defendant] is not the author; he has shewn no thwepower, he has not created a single melody», so
claiming that musical arrangement was «purely meiciaa [did] not require much skill, therefore the
arranger was not in any sense to be consideredragiven that he did not create anything new that
would entitle to claim authorship, but he simplypia for the piano what the original composer did f
the whole orchestraxood v Boosey and anothdrFebruary 1868, cit.

% Toole v Young26 May 1874, Queen's Bench, [1865] LR 9 QB 528which Justice Blackburn,
acknowledging the entitlement of the author of dh@ma, and so his assignees, to restrain the pafacy
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On similar grounds,Tate v Fullbrook regarding dramatic works, further

corroborated this point, when Justice Kennedy ateskhow:

| do not say that, for the purpose of judging wketlone
dramatic piece is a plagiarism from another, wheoeds of
pieces deal with more or less similar subject-msfti is not
legitimate to look at dramatic situations and scesffects, in
order to see whether, taking them in conjunctiothwthe
words, they do not help to shew that there has be&en
borrowing of an idea or of an expression of an idiesm
another piece [but] a jury might properly be diegtthat they
might consider such things, is not that they coulld
themselves form an infringement, but that they mible
considered as some evidence of the substantiafitiger the

two productionsl.00

At the same time, it has also occasionally emerted, in order to prove that an
infringement has occurred and needs to be puniduede trace of misbehaviour, such
as the so-callednimus furandiwhich would also contradict an honest or faiatneent
of others’ works, must be established. As cleanedimKelly v Morris'®* in fact, one

the work, admitted: «I do not see any reason whi Ibdr. Hollingshead and Mr. Grattan are not to be
considered as authors to the extent to which tlaeg lexercised their ingenuity in turning the navéd a
drama».

% Toole v Young26 May 1874, Queen's Bench, [1865] LR 9 QB 52#cerning two works that
dramatised the same novel (of which the plaintiiswalso the author), although in different form.
Accordingly, Cockburn, C.J found them independengach other and the defendant did not have any
knowledge of a previous dramatisation. To reach ¢binclusion, he also referred to the authoritgtbér
casesjn primis, Reade v Conquest9 January 1861 and 17 January 1862, Common,Ri&3l] 9 CB
(NS) 755, [1861] 142 ER 297, [1862] 142 ER 88362]811 CB NS 479, according to which «an author
has a right to convert a novel written by anotherspn into a drama without infringing the copyright
existing in the novel. It follows that two persomay dramatise the same novel, for that is common
property. [...] When an author has once given hisehdo the world, he cannot take away from other
persons the right to dramatise it by himself transing it into a drama, subject to this, that theyst not
borrow from his drama but only from his novel. Tégthor of a drama is not protected by the common
law, and what the defendant has done is not fodvidy any statute».

10 Tate v Fullbrook 14 February 1908, Court of Appeal, [1908] 1 KBL8E his view, Kennedy J., also
referring toChatterton and another v Cav28 March 1878, House of Lords, [1878] 3 AppCa8,48
some extent being very critical towards the readihthe trial judge, believed «that the learnedggidso

to speak, viewed those facts through the wrongtapkss for the purpose of determining whether there
had been an infringement by the defendant of tlaniiff's copyright. He treated the make-up and
gestures of particular actors and such things ambmatters which, quite apart from the words, righ
constitute the subject of infringement, becausg teed occurred in the representation of the plfimti
piece».

Furthermore, as he additionally uttered, «The gorss whether an expression of a thought or dekam
been made the subject of plagiarism».

101 Kelly v Morris, 8 March 1866, Equity, [1866] LR 1 Eq 697, whielyarded the piracy of a directory or
guide-book (followingLewis v Fullarton 16 July 1839, Chancery, cit.) and where Sir W. Pafged,
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should not be mistaken in assuming that he/shefrealy and unlimitedly deal with the
labour and property of othet®

Besides, even allowing a fair use of another’s witkre seemed not to be any
doubt that taking without proper acknowledgmentsdoet amount to any fairness, but
may only suggest an intention to profit — herehia broadest meaning — from someone
else’s labour hidden by a declaimed purpose ofeihg learning and knowleddé®

Therefore, even considering the applicability o# #mimus furandicriterion,
when the source is acknowledged there seem tonhieedi grounds to foresee any
concealment. Even so, if the defendant's work hageed been appropriated a
substantial part of the plaintiff's work, «by theera use of paste and scissors, and
without the exercise of any of that labour [sinite mere honest intention on the part of
the appropriator will not suffice, as the Court @arty look at the result, and not at the
intention in the man's mind$?

The concept of copy is expressly consideredsinaves v Ashfordin which
Justice Mellor, having to decide whether statuttaw prohibited copying also by
means of photography, said that «the notion ofcgian hardly attach to that which is
not a deceptive imitation: it means the taking aizge of another man's labour. It
cannot be said that every sort of imitation woukdviathin these acts; for instance, a

V.C. explained: «what [the defendant] has donebess just to copy the Plaintiff's book and thesdnd
out canvassers to see if the information so copiasl correct. The work of the Defendant has cleaoly
been compiled by the legitimate application of ipeledent personal labour, and there must be an
injunction to restrain the publication of any cop¥ the [infringing] Defendant's work [at least in
consideration of the parts] he shall have expunfyech such portions all matter copied from the
Plaintiff's work».

192 5cott v Stanford? February 1867, Equity, [1865] 3 LR Eq 718.

However, as further articulated in a similar casewhich the court considered appropriate granting
injunction against the appropriation of the pldfigiwork, if there were «no doubt these cases somes
present extremely nice and difficult questionsasvhat is a fair commentary or a fair use for stfien
purposes of the labours of another man», this shbel confined to the cases in which the taking is
followed by a distinct exercise of labour that wbplkoduce itself an original result.

193 Cary v. Kearsley11 June 1801, High Court, [1801] 170 ER 679, [18DEsp 168, in which he quotes
what Lord Ellenborough affirmed: «That part of therk of one author is found in another is not e€if
piracy, or sufficient to support an action: a maayrfairly adopt part of the work of another; he nsay
make use of another's labours for the promotiosca@nce and the benefit of the public; but havioged
so0, the question will be, was the matter so takssddairly with that view, and without what | magrmn

the animus furandi? [...] While | shall think myséléund to secure every man in the enjoyment of his
copyright, one must not put manacles upon scier€ely v Morris 8 March 1866, Equity, [1866] LR 1
Eq 697.Campbell v Scoti8 February 1842, Chancery, [1842] 11 Sim 31, 2189 ER 784D'Almaine v
Boosey 3 March 1835, Exchequer, citewis v Fullarton 16 July 1839, Chancery, cit.

104 Scott v Stanford? February 1867, Equity, [1865] 3 LR Eq 718.
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photograph an inch square of a large picture. N® could mistake the one for the
other»®®

The case in question adds another element to tter@j when it underlines the
relevance of a deceptive intention and the actpétuale of the infringing work to
ingenerate consequent confusion. However, thi®fatdes not actually find unanimous
consideration by the judiciary; therefore, it stibbke evaluated case by case and only
incidentally.

Moving to another level of analysis, when dealinghwthe legal aspect of
attribution, another relevant point to considethe linkage that has typically existed
between authorship and formalities. In fact, wheme critical formalities are not met,
the UK law has always been categorically reluctanafford any protection at aif°
This was made clear Wood v Booseywhen Justice Kelly C.B. regretfully considered
that, although it seemed clear that «the merith®fcase [were] with the plaintiff [,] the
proprietor of the work», the fact that he did negister his right properly impeded any

further consideration of its shietd’

195 Copying there meant imitating in whole or in panty other work. According to the Court, therefore,
«the piracy of a picture or engraving by the prsagflsphotography, or by any other process, mechanic
or otherwise, whereby copies may be indefinitehftiplied» could not be foreseeablBraves v Ashford
and another5 February 1867, Exchequer, cit. @fest v Francis15 May 1822, King's Bench, [1822] 5

B & A 737,[1822] 106 ER 1361, where copy is dedifi®y «that which comes so near to the originabas t
give to every person seeing it the idea createtth®priginal».

196 | ike the current case, other controversies wemdede precisely because of whether the required
formalities had been correctly followed.

Apart from consideration of procedural elementsarding cases that had an international dimenston, i
seems here sufficient to notice that «the questidmgther a work [was] an imitation or a piracy, lsha

all cases be decided by the Courts of justice efréspective countries according to the laws in€fdn
each» YWood v Chart. Wood v Wop@9 April 1870, Equity, cit.), similarly to whah¢ CJEU now
précises regarding the need to give actual meaaitite concepts of creativity and originality.

197 Wood v Boosey and anothet February 1868, Exchequer, cit., in which it wasounted that N.
composed and published an opera in full score inm@ry and, after his death, B. arranged the same
score for the sole pianoforte, which was registéneEngland with only the name of N. as composer. |
particular, the plaintiff failed to record the cect description of the piano arrangement with thme of

its actual author, inserting instead the name efabmposer of the opera for which the arrangemest w
made, given that the two works in question mustdresidered separately as two distinct creations.
These elements were clearly articulated in the woimg opinion of Justice Bramwell, who said: «I
repeat, therefore, that if, instead of this musg called a ‘pianoforte score,’ it had been chlian
arrangement for the pianoforte and voices,’ it wiobihve been manifest that the name of the author of
that was not Otto Nicolai but Brissler, who madis trrangement; and it might be a prudent thing, fo
aught | know, to state that the author of the opesia Otto Nicolai, and the arranger or the adaptes
Brissler».

It is worth noticing, in this particular case, thihe formalities were those of the Internationap@aght

Act of 1844, 7 & 8 Vict., c.12, which afford protén to foreign authors.
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Indeed, ascertained the respect of formalitiesase ©f express plagiarism, or
«literary piracy», was well pictured iRike v Nicholas®® Appealing against the first
judgement that granted the plaintiff an injunctiimm the defendant having taken «a
material and substantial portion of his work», lgoaconsidered the issue of whether
there was an explicit duty to acknowledge the sef@irem which one has borrowed or
copied, depending on the perspective from whicl senduct was seen.

Besides, it was explicitly considered whether sacknowledgment however
had to be fair and open, with the further conseqgeehat if proper credit had been
made there would not have been the need to goebéther court® In fact, as Vice-
Chancellor James explained:

Plagiarism does not necessarily amount to a legaision of
copyright. A man publishing a work gives it to tiwerld, and,
so far as it adds to the world's knowledge, addkdanaterials
which any other author has a right to use, and ma&n be
bound not to neglect. The question, then is betwaen

legitimate and a piratical use of an author's wiatk.

At the same time, it was soon understood that tiwene controversial cases that lied
«on the border land between piracy and no piratysfhe Bradsburycase consents
precisely to restating the foremost principle tkahere one man for his own profit puts
into his work an essential part of another man'skwivom which that other may still
derive profit, or from which, but for the act ofetliirst, he might have derived profit,

there is evidence of a piracy*:

198 Both works were on the same subject and the fffalimbught a claim of piracy and unfair use of his
work, arguing that the defendant’s creation was amtriginal work. The defendant, on the contrary,
contested all allegations, claiming that he hadyfacknowledged his sources, including the pléinti
who was one of manyike v Nicholas24 November 1869, Court of Appeal, cit.

19 However, even that inference did not appear teuficient to dismiss the claim. In fact, despifgen
acknowledgment and allowing that «there is no mohopn the main theory», this does not still
necessarily imply the welcoming of any unlawfulitak Pike v Nicholas24 November 1869, Court of
Appeal, cit.

119pjke v Nicholas24 November 1869, Court of Appeal, cit.

111 Bradbury and others v Hottei4 November 1872, Exchequer, [1872] LR 8 Excledhcerning the
copy of a substantial part of the plaintiff's wordartoons and images of a periodical transposed int
caricatures in a different work, which was treaded clear case of infringement.

112 A5 Judge Pigotexplained «the question is, whether a substantial part @flhintiffs' publication has
been appropriated, and | cannot doubt that it hlas.pictures are a vital part of Punch; they aeerésult

of labour, originality, and expenditure, and froleit great merit are of permanent value. That bsimg
the defendant has reproduced nine pictures, aridtiadgt same object as the plaintiffs had in thegioal
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Moreover, even when infringement was proved andibdished, the next
difficult question concerned the definition of whrahounts to infringement. As it was,
for instance, stated iChatterton v Caveto establish infringement, for example in
dramatic copyright, «a material and substantialt pafr the plaintiff's dramatic
production must be pirated. Though an appreciadteh®e taken, it does not follow as a
consequence of law that the plaintiff's right iringed, if such part be of a very
unessential nature, or very unimportant and tdflim relation to the effect of the whole
composition»-13

Likewise, since a part of a work, rather than tHele, might be copied, it was
soon deemed that such part or section of the wauktrhave been considered «a
material and substantial paft$The issue of quantity has been relatively welllesgul
by many authoritieS!® which suggest the applicability of the criteriagpfantity, value
and the like, all converged in the shared concéptibstantiality, otherwise in terms of
materiality or essentiality. However, it was alswknowledged that a general and
univocal rule could not be simply defined, but thseue was likely to be ascertained

case by cask?®

publication. That appears to me to amount to acpiraBradbury and others v Hotteri4 November
1872, Exchequer, [1872] LR 8 Exch 1

Cf. Bogue v Houlston23 February 1852, Chancery, [1852] 64 ER 11185215 De G & Sm 267.

13 Chatterton and another v Cav26 May 1875, Divisional Court, [1875] LR 10 CP257

More precisely, according to Justice Brett, «thedfion, therefore, that arises is, what is the @rop
definition of an infringement of dramatic copyrig@hiVhen there is a taking of what must be admitted t
be appreciable parts of the plaintiff's drama,his plaintiff necessarily entitled to a verdict iniqt of
law? Or if the jury may properly find, and have okl that the parts so taken, though appreciabéeinar
point of quantity or quality not material or subttal, is the result that there is no infringemerft
copyright? It seems to me that unless there iskengaof a material and substantial part there is no
infringement of copyright».

114 Chatterton and another v Cav26 May 1875, Divisional Court, [1875] LR 10 CP257

115 See, in particulaBramwell v Halcombcirca 1836, Chancery, [1836] 3 My & Cr 737, [1B36 ER
1110, in which this aspect was so discussed: «ibionly quantity, but value, that is always lodke. It

is useless to refer to any particular cases asdotiy. He, therefore, says that though the gtiantipied
may be small, it may be so material as to be atantial part; but this obviously shews that the fjiom

of the value and quantity of the part is to be @m®ed». Cf. alsdike v Nicholas24 November 1869,
Court of Appeal, cit.

See alsdlarrold v Houlston 9 July 1857, Chancery, [1857] 69 ER 1294, [18K & J 708, providing
that in an action for infringement of copyrightibs necessary to prove at least that some esseaittalf
the work was copied.

1181 other words, the taking of an infinitesimal ppaould not be sufficient. So iBradbury and others v
Hotten 14 November 1872, Exchequer, [1872] LR 8 Exclvtlich, however, cleared out that «it is said
that to copy a single picture, at all events, candtl be an infringement of the plaintiff's copyrighut it

is impossible to lay that down as a general rutan easily conceive a case where such an act wotld
be piracy».
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Moreover, it is precisely with regard to such a tooversial issue that the
previous discourses on the standards of the ondiparson and those of the expert
return’'” Again, in the Chatterton case, Lord Coleridge held that two points or
situations in particular were imitated, but «théeex to which the one was taken from
the other was so slight, and the effect upon tha fwomposition was so small, that
there was no substantial and material taking ofare/portion of the defendant's drama
from any portion of the plaintiffs'», concludingathit had to be «a question of fact and
of common sense whether the part taken is of sushbatance and value, or used in
such a way, as to amount to an infringement opthamtiffs' right»*?

The so-defined principle of substantiality was Hatenfirmed on appeal, when it
was restated that the plaintiff, in order to prdkie occurrence of piracy, needed to
show that a material and substantial part of hisyinerk had been taken. Besides, as
Court Justice Cockburn considered, given that kimgais reproached or sanctioned by
the law, it is, however, still not clear from trenbuage of the statute what exactly the
material or substantial quantity should be. As bealls, «the Act must receive a
reasonable construction; and, whilst we are anxtoysrotect the property of authors,
we must be careful not to withdraw from the comnsbock of literature or art that
which is of no substantial valué¥

Furthermore, regarding the definition of materaiing, even the type of work
appeared to have been taken into some considerattbhough this did not extend to the

resort to different tests for each type’s infringa1t}° thus leaving the principle open

117 Besides, as Justice Brett, believing that a jurgud be instructed to take into explicit account
whether the part taken was material or substantialyever, poses another important doubt: «the
question, then, that remains in the present casehisther a jury could properly find that the partpied
were not material or substantial», especially whes in the case under consideration — the langofge
the work is a foreign tongu€hatterton and another v Cave6 May 1875, Divisional Court, [1875] LR
10 CP 572.

118 Although it could not be said that the defendamisk was entirely independent, «the points taken a
not sufficiently substantial to make it necessardgult, as a matter of law, that there was amngément

of copyright, and therefore the rule will be disaed».Chatterton and another v Cav2é May 1875,
Divisional Court, [1875] LR 10 CP 572.

119 Chatterton and another v Cav@0 November 1876, Court of Appeal, [1876] 2 CPD dffirming the
judgement of the Court of Common Pleas. The caselatar considered iRrederick B. Chatterton and
Benjamin Webster, Appellants; and Joseph ArnoldeC&esponden28 March 1878, House of Lords,
[1875] 3 App Cas 483.

120 As Lord Hatherley noticed, «there is indeed oneiamls difference between the copyright in books
and that in dramatic performances. Books are pudxdisvith an expectation, if not a desire, that tivdly

be criticised in reviews [etc.] It is not, perhapgactly the same with dramatic performances. Tdrey
not intended to be repeated by others or to be imssdch a way as a book may be used, but still the
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to evaluation on a case-by-case basis: «the queasido its materiality being left to be
decided by the consideration of its quantity anlli@awhich must vary indefinitely in
various circumstances$*

The reflection upon the differences existing amdiffgrent types of intellectual
creation also suggested considering whether irdrmgnt may occur between two
works of a different kind. An interesting case dfeged copyright infringement
involving an oil painting, a chromolithograph anghotography, wakucas v Cooké®?
The case also consented to affirm, in general tetimesprinciple according to which all

original works deserve the same equal treatmeirédie law:

The spirit and the policy of the copyright Acts aidear and
beyond all doubt. It is for the public benefit tiilae authors of
all literary works should have the exclusive enjeynand
profit of their labours [in] all productions whicassume a
literary form from works of the highest genius imegpry,

science or art, down to the humblest productionisteflectual

industry; all are placed upon the same footing, iarttie eye of

the law are entitled to equal protecti%)zr?.

On similar grounds, engravings were deemed to beksvthat merited protectiofd?
Upon these premises, Dicks v YatesLord Justice James held that literary property
could essentially be invaded in three ways: opeacyj literary larceny, which occurred

when a «man pretending to be the author of a bibeditimately appropriates the fruit

principle de minimis non curat lex applies to aged wrong in taking a part of dramatic worksye$

as in reproducing a part of a boolerederick B. Chatterton and Benjamin Webster, Appés; and
Joseph Arnold Cave, Responde&28 March 1878, House of Lords, [1875] 3 App C&8.4

121 Frederick B. Chatterton and Benjamin Webster, Alapés; and Joseph Arnold Cave, Respond2at
March 1878, House of Lords, [1875] 3 App Cas 4830IHAGAN.

1221 ucas v Cooke25 February 1880, Chancery, [1880] 13 ChD 872.the Court, it was evident, even
from a simple look or inspection of the works, thatinfringement had occurred.

1231 ucas v Cooke25 February 1880, Chancery, [1880] 13 ChD 872.

124 Dicks v Brooks4 May 1880, Court of Appeal, cit., in which Loddstice James affirmed: «the art of
the engraver is often of the very highest charaein the print before me. It is difficult to amive any
skill or art much higher than that which has by@derful combination of lines and touches reproduce
the very texture and softness of the hair, the #exyure and softness of the dress, and the expresé
love and admiration in the eyes of the lady lookiipgat her lover. That art or skill was the thingieh,

as | believe, was intended to be protected by ttts 8f Parliament».
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of a previous author's literary labou’s;and passing-off, where the first two directly
involve copyright law, while the third did not, bejin fact a common law fraud®

Moreover, what counts is the substance of thengément and not the form that
the copy assumes in infringing the original work, aready explained iWarne v
Seebohn?’ With reference to the possibility that infringerhemay also occur when the
work is only partially taken, focusing on dramatiorks, attention must be drawn to the
most relevant elements of the work, which in a sem&y connote the work in its
individuality and originality, with the further ceequence that «accessorial matters,
such as scenic effects, make-up of actors [antikél are not protectetf®

In Tate v Fullbrook?® it emerged that the scenes of a work could beepted
«as part of a whole [but] in order to obtain praitat there must be matter capable of
being printed and published, and the plagiaristtncopy a material part thereo,
Recalling Lord Farwell’'s words, which clearly seetosput plagiarism and copyright

infringement on the same plate:

125 What appeared to be most relevant was the digtmotade between the concept of literary
larceny, which, with very little doubt, appearshi® plagiarism, and open piradicks v Yates

24 May 1881, Court of Appeal, [1881] 18 ChD 76.

126 As he indeed further specified in that regard, eseha man sells a work under the name or title of
another man or another man's work, that is nohaasion of copyright, it is Common Law fraud, arahc
be redressed by ordinary Common Law remedies, whaléspective of any of the conditions or
restrictions imposed by the Copyright Act®icks v Yates24 May 1881, Court of Appeal, [1881] 18
ChD 76.

127\Warne & Co. v Seebohmirca 1888, Chancery, [1888] 39 Ch D 73, [188B]L3 Ch 689, [1888] 36
WR 686, [1888] 58 LT 928, [1888] 4 TLR 535, in whidustice Stirling explained: «I have satisfied
myself by actual comparison, that very considergddesages in the play have been extracted almost
verbatim from the novel. Thus, in the first actrthare 674 lines, of which forty-seven consisttafje
directions. Deducting them, there are 627, of wHigh (or about one-fourth) are taken from the novel
Some of the passages so extracted are prominenstdakihg parts of the dialogue contained in the
novel».

1281n fact, «each of the pieces, which were termeairthtic sketches’ and were of a very slight charact
intended for performance in music-halls, consisted dialogue between persons, accompanied by comic
‘business,’” in the one case taking place round @omoar, and in the other in connection with a
telescope»Tate v Fullbrook14 February 1908, Court of Appeal, [1908] 1 KBL82

129 Tate v Fullbrook 14 February 1908, Court of Appeal, [1908] 1 KBL8Eurthermore, the case allows
one to extend briefly the discussion about whatstitries authorship of a work of the mind. On a
preliminary ground, it assessed whether the pfaiotiuld be considered the author of a dramaticeie
based on the evidence brought at trial.

CF Chatterton and another v Cav@0 November 1876, Court of Appeal, [1876] 2 CED 4

130 Tate v Fullbrook 14 February 1908, Court of Appeal, [1908] 1 KBL8 which Lord Justice Farwell
also believed that the learned judge who firstttlee case confused passing-off with a case ofragipty
infringement.
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| am far, however, from saying that, in dealing hwithe
guestion of infringement of copyright in the ca$dveo pieces,
the words of which are more or less alike, simtjadf scenic
effects and the make-up of the actors, and sueh rilatters,
may not be regarded, though not by themselves ctgbjef
protection under the Act, as being evidence ofaaimus
furandi on the part of the defendant; which, though ihd$ a
necessary element in such cases, may have an anport
bearing on the view taken by a Court on the questibether
the defendant has been guilty of plagiarism and thaseby
infringed the rights of the plaintiff*

Furthermore, recapping the true intention of cagtricto protect original merit-¥ate

v Fullbrook showed the absurdity of protecting «the applicatocd a commonplace
expedient of scenic art to the end of a versiom aframa». Such conclusions, in the
court’s view, could be reached upon the mere ingiwesof the pieces, which, «upon
being read, appear to be so materially differeat the defendant's piece cannot be said
to be a plagiarism of the plaintiff's [so] we ameais good a position as the learned judge
below for the purpose of forming a judgment whethee of these documents is a
plagiarism from the other’?

Taking into account the intersection of differeenges, for instance, in the case
of the reproduction of a novel by a cinematograjh, fconsideration was also given to
whether it mattered that the works at issue wemethe one hand, a serious work and,
on the other hand, a burlesque work. Indeed, sdkizig«a genuine burlesque can never
be an infringement of the copyright in a seriouskwoappeared to the Court @lyn v

Westonto be too wide a propositidi: In fact, the most relevant element for

131 Tate v Fullbrook 14 February 1908, Court of Appeal, [1908] 1 KBL82

A the same time, he does not deny that, in thesmye scenic effects may find protection as beimtgfa
the whole dramatic work, protected as part andgdantcthe drama [...]. It is essential, however, tals
protection that there should be something in thereaof a dramatic entertainment, for a mere spéxta
standing alone is no more within the Act than asinwvho sings in character costume is within itk. C
Fuller v Blackpool Winter Gardens and Pavilion Canp circa 1895, Court of Appeal, [1895] 2 QB
429,[1895] 11 TLR 513.

132 Tate v Fullbrook 14 February 1908, Court of Appeal, [1908] 1 KR.82

133 In delivering the judgement, Justice Youger, af@reful analysis of all the work’s essential partsl
viewing of the film under scrutiny, held that «slanity of incident those of the film are so altened
effect and feeling and surrounding as to reprocuzeelement of any situation described in the novel
[concluding] that the film does not constitute anfringement of the plaintiff's copyright in the vel».
Glyn v Weston Feature Film Compardi December 1915, Chancery, [1916] 1 Ch 261,182 TLR
235.

Moreover, according to the defendant, who focusethe intention, which he believed to be the test t
for infringement, a burlesque work would neverimde a serious work’s form precisely «if the intent
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consideration is still whether the work of the aefent has taken a substantial part of
the plaintiff’'s creation, regardless of «the franoekvon which the representation is
built, and the purpose for which the frameworkaisen is immaterials>*

Furthermore, an explicit reference to plagiarisnalso found also ifroole v
Young dealing with common subjects, when Justice Blaoklbbserved that, even if
some parts of a novel were taken and put in anstdeama, this would not necessarily
amount to an illicit appropriation of the wol® As he further articulates, «if [the
plaintiff's] drama had been plagiarised the defenidaould have been liable to an
action»; however, it being a dramatic work, a jaguld only ascertain the alleged
plagiarism if the work were indeed representedc&itnis appeared not to be the case,
the defendant did not indeed plagiariZe.

2.3 Italian case law from early 1950 onwards

Focusing on the limits of the notions of substdntraterial and so on, similarly to their
British cousins, Italian courts have often dealtrwthe problem of defining what could
be considered a “considerable quantity of copyifg”’ the purpose of establishing
infringement, and so with the discretional apphat such concepts may imply.
Converging on the work’s form of representationeled appeared to satisfy the

exigency of the most. What counted in the end wetehe contents themselves (or the

was to produce a mere caricature or burlesquexH@ffstaengl v Empire Palace, 17 December 1894,
Court of Appeal, [1894] 2 Ch 1, [1894] 10 TLR 29®%lyn v Weston Feature Film Company, 21
December 1915, Chancery, [1916] 1 Ch 261, [1916]TBR 235), while the plaintiff insisted: «the
defendant has not only stolen but besmirched tiggnat».

134 Glyn v Weston Feature Film Comparl December 1915, Chancery, [1916] 1 Ch 261, 6132
TLR 235.

135 Concerning dramatic works, some have emphasisadiia UK law of copyright in dramatic works
was greatly influenced by Charles Reade’s direct a@ften personal involvement in legal suits that le
directly to affording them protection. BAURIAT, Charles Reade's Roles in the Drama of Victorian
Dramatic Copyright Oxford Legal Studies Research Paper No. 05/2@&xémber 8, 2009), [2009]
Columbia Journal of Law & the Art33, No. 1, <htip:/ssm.convabstract=1520332>.

1% Toole v Young26 May 1874, Queen's Bench, [1865] LR 9 QB 523.
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ideas there embodied) but the forms in which thesetents found expressiof.
Moving on from this point, the judiciary later sugfed the stricter rule or theory of the
identity of representatiott®

However, before considering the scrutiny of theglarelements of the work, it
has always been critical to determine whether thkwhat is allegedly plagiarised was
in itself original. On preliminary grounds, in fadhe court needed and still need to
assess whether the work in question is creativethecdkfore deserving of copyright

protection at alt*® Such an inquiry over the merits of protection se¢mnhave played a

137 See, among otherdmedeo ¢ De Filippol9 January 1976, App. Roma, [1976] Rep. Foru.iDir.
autore n.764; [1976Foro pad.l 24; [1976]Giust. civ.l 1848.

It is worth noticing, however, that there have beages in which this criterion has been disregar@ed
some occasions, in fact, Italian courts have dediledy held that protection may also extend to the
substance of the work, for instance, in considenatif all the precise elements that compose théesto
narrated within farino c. Soc. Ponti De Laurenti8,June 1959, App. Roma, [1960] Rep. Foro it. v. Dir
autore n. 735; [196(Rass. dir. cinem61), or by referring to the very controversialiite figures of the
internal and external forms of representation 3ee\ngelis ¢ Soc. cinem. Milanese Ariel June 1957,
Trib. Milano, [1957] Rep. Foro it. v. Dir. autore #66; [1957]Foro pad | 859, [1957]Dir. aut. 526;
Cutolo e Pozzi ¢ Napolitanan Dir. aut., 9 March 1979, Cass. n. 1472, [1979] Rep. Fore.iDir.
autore n. 654; [1980Dir. autore 425; Salvagno ¢ Soc. Finar¢c@5 February 1969, Pret. Roma, [1969]
Rep. Foro it. v. Dir. autore n. 768; [1969&ss. dir. cineml63).

In these cases, the main difficulty lies in the ptarity of establishing a clear edge between whatlwe
considered internal and external in the form ofespntation. Therefore, it soon seems more adegabl
focus simply on the form, which embodies the exgimsof the idea.

138 Namely,individualita rappresentativar forma individuale di rappresentazione

Such a theory has essentially considered thattbenorks under consideration are extremely simitar,
the point that they appear to entail a unique representation; all considered their unfolding of facts, value

of the creation, and type of contents, originatityform and expression and peculiarity of charact&his
has often implied a consideration of what it meantook at the work in its complex and essentiat,gi
according to which the whole structure of the woakl to lead the analysis on the similarities behibe
works. See, in particulaBasso ¢ Soc. Orsa Maggiore cine®3 November 1986, Trib. Napoli, [1924]
Rep. Foro it. v. Dir. autore. 103; [1987] Dir. aut. 522; [1987] Giur. merito 35; Vasile ¢ Soc. N.i.n.b.o
film, 30 June 1961, Pret. Roma, [1961] Rep. Foro iDir. autoren. 740; [1961] Rass. dir. cinem13%;
Soc. Michel Arthur productions c. Soc. Rofjrdalune 1975, Trib. Milano, [1976] Rep. Foro it.Dir.
autoren. 765; [1976] Mon. Trib.202, [1976]Dir. aut. 462.

139 See als®aglietto ¢ Soc. Ri-Fi Recaqrdl3 April 1971, Trib. Milano, [1971] Rep. Foro it. Dir. autore

n. 822; [1971]Mon. trib. 776, which also held that the more a work wassitctared original the more
strict the criteria had to be in order to assessthdr the work in question was plagiarised.
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prominent role in cases of plagiarism and copyrigifitngement in generdf?® often
entailing a specification of what might, in prinigpbe protected and what, instead, did
not deserve such protectioHh.

Another element for consideration has been the ilplessnodification and
alterations made to the original work. These hdse eeceived a contrasting response
from the judiciary. Sometimes they have been evatlas minimal, and therefore with
no or scarce incidence of the actual copy of thekwd Nonetheless, the difficulty of
the judiciary’s task lies precisely in providingetimost comprehensive analysis of the
work, which would take into account all of its elemts, with the ultimate aim of
establishing with reasonable confidence that thekwo question has been plagiarised,
that is to say that the authorship of its authar len misattributed.

However, beyond the form of expression or repredmmt described earlier,

10 M.P. ¢ Fornaciarj 16 January 2006, Trib. Milano, ciCarrisi ¢ Jackson24 November 1999, App.
Milano, cit.; Casile ¢ Soc. Rt26 May 1994, Trib. Monza, [1995] Rep. Foro itDir. autore n. 107, 108,
109; [1995]Dir. aut. 263, [1995Riv. dir. ind Il 211, [1994]Annali it. dir. autore595..

Besides, it is worth remembering that in some khiinstances the courts have also considered gdeelt
be a criterion for protection. (S&acalov ¢ Endrigp23 November 2005 n. 24594, Corte Cass., [2006]
Rep. Foro it. v. Dir. autore n. 101; [200B]r. aut. 213, [2006]Nuova giur. civ. comml. 1146; Sarita
Esquenazi ¢ Rai-TVvl March 1991, Trib. Roma, citfugazza ¢ Moietta27 November 1958, Cass. n.
3791, [1959] Rep. Foro it. v. Dir. autore n. 680%9]Rass. dir. cinent6, [1959]Dir. aut. 229). For the
most part, however, magistrates have been moresfimavards evaluation of the creativity and origiyal
of the work’s expression, which would thereforeutefabsolute novelty (see, in particul@ambarini c
Pisang 19 November 1964, Trib. Milano, [1965] Rep. Fdrov. Dir. autore n. 818; [1965}ion. Trib.
1024).

1 This does not seem to be contested by the exalusfoprotection of commonplace elements,
inspirational themes (sé@rieco ¢ Soc. Mediase?9 January 1996, Trib. Milano, [1998] Rep. Fdrovi
Dir. autore n. 172; [1997nnali it. dir. autore695;Soc. Morgan ¢ Soc. Cecchi Gori Group Tiger cinem
7 January 1994, Trib. Roma, [1994] Rep. Foro itDir. autore n. 257; [1994foro it. |1 2541, [1994]
Nuovo dir 175;Scovuzzo ¢ Soc. Italian International Fjl@0 July 1989, Trib. Roma, [1990] Rep. Foro
it. v. Dir. autore n. 99; [1992Dir. aut. 284, [1990]Foro it. | 2997; Montanelli ¢ Arbore e Mattone22
August 1985, Pret. Roma, [1987] Rep. Foro it. vr. Riutore n. 106; [1986Dir. radiodiff. 120) or
recurrent expressions of common language, or ew®tiq verses that amount to a very common
expression and thus could not reach any creatatessi{Corsale ¢ Soc. Snia Viscqsi8 October 1974,
App. Milano, cit.).

The same is true of methods such as the methoitlicstiration of a psychological tes§¢c. organizz.
Speciali ¢ Soc. Mondadorl February 1962, Cass. n. 190, [1962] Rep. Fore. iDir. autore n. 823;
[1962] Foro it. | 1127, [1962Giust. civ.l 897, [1962]Dir. aut. 219, [1962] Sett. Cass. 148, [1962i).
dir. Comm Il 314), but also information and facts belonginghe public domainRaternostro ¢ Videsl
February 1960, Pret. Roma, [1961] Rep. Foro iDiv. autore n. 736; [1961Dir. aut. 377, [1961]Rass.
dir. cinem.37).

142 Masino ¢ Colonnellp29 July 1968, Trib. Milano, [1969] Rep. Foro\it. Dir. autore n.765; [1968]
Rass. propr. ind246, for which copying the translation of a workee with some alteration, leads to
infringement.Cf. Soc. internaz. pubblicita ¢ Soc. ed. Sanguiné&fli May 1993, Cass. n. 534ét. See
alsoRossi ¢ Fiorellg 1 June 2004, App. Milano, citMasala 29 April 1999, Pret. Modena, [1999] Rep.
Foro it. v. Dir. autore n. 176; [1998]ir. inf. 954, which both held that camouflage plagiarism megur
when the copying is disguised by variations thatyéver, do not challenge the lack of originality.
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Italian courts have also focused on the expressvepleteness of the work, which to
some extent prays on its prompt aptitude to prowsikee feeling in the audience, but
also lies inthe expressive solutions, choice and organisatiosome material that
amounts to a creative restilf. The structure of the work as a whole, however aiema
central issue, and so, although with limited extamsthe purpose of the work,
according to which, in case the works have a diffestructure and targeted audience,
the mere fact that some ideas are shared is rfatient to assess plagiaristff

At the same time, a broad view of the work canmsoBpe a careful and peculiar
scrutiny of the single and most critical esserglaiments that compose it, but the mere
similarity of some single elements, were not coased, among others, to be sufficient
to establish infringement>

Moreover, the kernel oparte salienteof the work has a fundamental role to
play. The mere and simple recurrence of same intsder phrases may not amount to
an infringement when, on the contrary, it is noloilwed by a transposition of the
substantial core of the work. This was well expéairin Ciossani ¢ Tamard*® Besides,
when the single and individual elements are andl}eit becomes crucial to see
whether these show any particular creative effaat tiltimately concurs to differentiate
them from other work$®®

As it has been earlier explored, the first andiprielary assessment that jurists

have to make in matters of plagiarism was — artisti that the work in question

143 Soc. ed. Briciola musicali ¢ Soc. nuova Soc. eéti®a musicali ¢ Soc. nuova Fonit Cefr May
1997, Trib. Bologna, [1998] Rep. Foro it. v. Diutare n. 170; [1997Rnnali it. dir. autore931, [1997]
Dir. aut. 510; Perrera ¢ Min. fin, 27 October 1977, Cass. n. 4625, [1978] Rep. Roko Dir. autore n.
644; [1978]Giust. civ | 500, [1978]Giur. it. | 1 2375, [1978]Dir. aut. 561; Paternostro ¢ Videsl
February 1960, Pret. Roma, classarelli ¢ Rosa film3 March 1956, Pret. Roma, [1956] Rep. Foro it.
v. Dir. autore n. 824; [1956}ass. dir. cinem7, [1956]Temi rom124.

144 Arrigo ¢ Soc. Rcs libri2 April 2003, Trib. Milano, [2005] Rep. Foro it. Dir. autore n. 183; [2004]
Annali it. dir. autore720.

145 pagliai c. Simoni 23 May 1947, App. Roma, citCasa musicale Crispoli ¢ Ediz. Music.
Maurice 25 January 1968, Cass., [1968] Rep. Foro it.iv. &utore n. 716; [1968Rass. dir.
cinem.111; Chiesa c Casa ed. Ballerin24 January 1941, Cass. [1941] Rep. Foro it. v. &itore n.
406; [1941]Dir. aut. 53, [1941]Mon. trib. 496.

148 Ciossani ¢ Tamaroll June 2001, Trib. Milano, [2001] Rep. ForwitDir. autore n.132; [200%piur.

it. 2089, [2002Dir. aut. 323.

Cf. Ferilli ¢ Carella, 21 October 2002, Trib. Milano, [2003] Rep. Forovi Dir. autore n. 134; [2003]
Dir. aut. 478;Soc. Bmg Ricordi ¢ De Grego#3 May 2002Trib. Roma, cit.

47 The tribunal held that a simple transposition déw lines (although integrally reproduced) couttt n
be considered determinant for the purpose of plsgacounterfeitingCiossani ¢ Tamaroll June 001,
Trib. Milano, cit.

18 \/alente 4 November 1993, Pret. Pesaro, cit.
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received actual protection under copyright law. ISacsimple but often controversial
premise, which was already known by earlier couhias increasingly become a
leitmotiv for any contemporary judge facing issuas copyright infringement and
plagiarism.

In the field of literary works, it soon emergedttlaay elements composing the
work that could be confined to the realm of commaog and public domain hardly
received protection, unless such elements had kemmsformed into original
expressions themselv&s.

As the Sarita Esquenazgase proves, the inspiring idea of a novel shatlim
itself constitute an element to which protectioalshe afforded>®On the other hand,
if the simple identity of phrases would not withyarertainty conclude for infringement,
a careful analysis of the works, even via a simgbel not specialist reading, may
display that, despite resorting to the same sousoésfactual information, these were
reproduced following the same order and schemes taedefore, were likely copied
from the other work>*

In general, with particular regard to novels, dedldnt representation of themes
or plots may contribute to excluding the violatidhand the same could be said when
similarities occurred but insisted in mere elemaftsommon language that could be
used by anyon&? or even with regard to the exact resort to centagtorical figures>*

In Ciossani ¢ Tamaran fact, the attention of the Tribunal was alg®cted towards the

analysis of the onomatopoeic word that was allegegipropriated by the defendant,

149 For what concerns historical works, the creativigguired in the works seeking to be protected may
even consist in the search, selection of sourcawaierial and their connection according to a lalgic
order that would provide a personal or expressaemstruction of the events and facts considered,
provided that elements belonging to the universalvkedge would not themselves receive protection.
Arrigo ¢ Soc. Rcs libricit.; Villanova ¢ Mazzal8 December 2007, Trib. Napoli, [2008] Rep. Fibre.

Dir. autore n. 165; [2008Foro it. | 2041;Pisani ¢ Giardinj 19 November 2001, Trib. Milano, [2004]
Rep. Foro it. v. Dir. autore n. 137; [2008hnali it. dir. autore737.

%0 sarita Esquenazi c. Rai-T¥ March 1991, Trib. Roma, cit.

31 Arrigo ¢ Soc. Res libri2 April 2003, Trib. Milano, cit. Some similarisemay clearly be only clues of
infringement, but it is then the accurate and cdntdised analysis of the work in its entirety thwll

help to define whether there has been a violat@eDe Giorgio ¢ Hajek10 March 1994, Cass. n. 2345,
[1994] Rep. Foro it. v. Dir. autore n. 255; [1995i}. aut. 153, [1994]Foro it. | 2415, [1994]impresa
2154, [1994[Corr. giur. 862.

152 5anzo ¢ Preti2 April 1975, Pret. Roma, [1975] Rep. Foro itDir. autore n. 709; [1975Foro it. |
2831, [1975]Dir. aut. 419, which concerned the story of a young Hebream nefuting fascist ideology,
which both works shared, but each with a diffe@nitextualisation and articulation of happenings.

133 Corsale ¢ Soc. Snia Viscqsk8 October 1974, App. Milano, cit.

134 Ciossani ¢ Tamarall June 2001, Trib. Milano, cit.

215



but which could not be considered an original eleinté a given work, considering its
function as a mechanism of describing in synthesisnds originating from the outer
world.**® Likewise, evidence of the same ideas is not sefiicito demonstrate a
violation, and what indeed should eventually bevpdbis that what makes the work
unique in the sense of original has indeed beemtaR

Focusing on literary works belonging to the scintr academic fields, it has
been suggested that such works may constitute tsbggacopyright protection only if
they represent knowledge that can also be repexent a different manner, thus
excluding, for instance, mathematical formuids.n fact, the main element for
evaluation of originality of scientific thought ike quality of the outcome, thus what its
author personally adds by creating the work, makingdividual and exclusive, from
the outline of how he/she develops such thoughthoaf concepts are presented, and of
the criteria used to gather, classify and cooreind¢as according to a systematic order,
in other words in the imprint of his/her creativit§

Similarly, in Castellaneta ¢ Falconewith regards to the alleged copying of a
legal monograph, the court was expected to findetkact criteria to assess whether a
given work unlawfully took elements and featuresnfrother intellectual creation’
Indeed, although references to the past are allpthiexidoes not imply that anyone may
attain or plunder someone else's work, which waldérly contravene the copyright

exceptions of Article 70 LA 1941, which are exptgsdlowed on the condition that the

1% The same conclusions apply to historical charadteat have been used repeatedly, as rul&tigar
Rice Burroughs inc. ¢ Soc. Candyguit2 November 1976, App. Milano, [1978] Rep. Farovi Dir.
autore n. 645; [1976Giur. dir. ind. V 733, where the name of a main character ofeadiy work was to
be considered a separate element of the work, dtutorthe extent that it should have been proteuted
itself from being used in other contexts.

1% Ciossani ¢ Tamaroll June 2001, Trib. Milano, cit. OfX1e XX2 c. Alfa Ed9 February 2006, Trib.
Bologna, [2008] Rep. Foro it. v. Dir. autore n. 1p808] Dir. autore 79.

157%.Y, 11 January 2004, Trib. Roma, [2006] Rep. Forw.iDir. autore n. 178; [2005] Cass. pen. 3527,
[2005] Dir. aut. 402.

138 %Y., 11 January 2004, Trib. Roma, cit.

139 Castellaneta M. ¢ Falcone M9 December 2005, Trib. Bari, [2006] Rep. ForaitDir. autore n. 133;
[2007] Annali it. dir. autore738, [2006]Corr. mer. 199, which concerned legal academic works.
Here the plaintiff claimed that the essential andssantial part of her work had been illicitly
taken by the defendant and this could be proved gw®ugh a simple but meticulous reading
of the two works. After careful analysis of the twmrks, some elements and circumstances
allowed affirmation of the subsistence of countiéirfg-plagiarism of the plaintiff's monograph.
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moral right of attribution is respecté¥.Such principle, indeed, appears to replicate the
considerations made by the UK judiciary on the eratt

Furthermore, the large category of literary creattomprises several types of
work, as the variety of claims considered by Ital@urts proves. Among them, one of
the most interesting examples is representeGHyardini, which concerned the claim
of protecting culinary or cookery book&.In brief, there emerged the principle that
what counts is not the recipe in itself, which seemt to receive protection, but the
creative expression in which the recipe may findlieation®? Within this narrow and
specialist context, the object of protection isresgnted by the literary arrangement of
the whole work, of its contained recipes and thenéwal divagations or short stories,
while the didactic content, thus the actual adwneculinary art, although in a broader
sense original and useful, does not receive anggtion, as it must remain available to
everybody-*®

The fact that culinary recipes are not protectedydver, does not extend to the
inference that not even is ever shielded from tbesative or original assemblifg In
line with the Ghirardini decision®® the insertion, in a cookery book, of recipes of a
different work does not constitute plagiarism whie former text has its own
individual originality, which originates from thehwle allocation of the matter and the

peculiar literary manner in which all is assembf®dThis specific point further

180 This point was also expressly dealt withAirrigo ¢ Soc. Rcs libri2 April 2003, Trib. Milano, [2004]
cit., where the court underlined how, in order égpect the provision, the work whose use is allowed
must be, in any case, properly cited, with the datlon of title, work and publisher, and with aasle
indication of the exact collocation of the partatthave been quoted.

181 Ghirardini, 24 April 1969, Pret. Venezia, [1970] Rep. ForovitDir. autore n. 656; [197@iur. it. I

146.

182 As the Court held, in fact, what should be pointed is the way in which the author expresses the
concepts and the arguments that allow consideratighe resulting work among the works that receive
copyright protectionGhirardini, 24 April 1969, Pret. Venezia, cit.

183 1n other words, the originality of a didactic wook culinary techniques must be established having
regard for the form of expression, not for the rigvef the recipes, given that culinary inventiais not

as such receive copyright protection.

184 1n this case, the court considered the originalftpot only the alleged infringed work, but alse bne
that had supposedly infrined the former.

185 Ghirardini, 24 April 1969, Pret. Venezia, cit.

1% vet, what is still clear is that the idea, thefeheontrivance suggested by taste and artisanriqe,

to combine certain ingredients, even with someiq#dr expedients, shall not be protected. Evehef
recipes in the two works are exactly the same fatdvere taken from a third source, anonymous), the
way in which such recipes are organised and coatelihmay be sufficient to grant protection, givieait t
the text used and the manner sensibly diversifys Tould, in the view of the judge, clearly have
excluded an instance of plagiaris8hirardini, 24 April 1969, Pret. Venezia, cit.
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demonstrates how the relevant criterion in copyrighnot absolute novelty, which
instead belongs to patents, but rather originalitgt creativity.

At the same time, as it has been appraised withrdetp the UK context, the
matter becomes even more complex when one condigersmvolvement of different
types of work. Here the considerations thus far enagk possibly complicated by the
fact that different types of work intersect andgorate the phenomenon described as
cross-plagiarismplagio trasversalg for instance, when a novel is plagiarised by a
cinematographic work.

Photography is indeed the perfect example to addtes issue of considering
more than one type of work involvement of a not-bgenous plagiarism. In tH2avoli
case in particular, the judge, concerning the alliegppying of photographic works into
oil paintings, concluded that it did not matter Wiex the image was fixed in a certain
mamer or form; what really counted was that there had been a slavish reproduction of
one creative and original work into another, therefdefining the case in favour of the
plaintiff, since all the constituent elements af firotected work had been takéh.

Even so, if the crucial principle to consider rensaithe necessary and
preliminary assessment of the originality of therkvone wishes to protect, the court
would need to focus precisely on this point, beferen considering the alleged
infringement. This, regardless of the instance thatks of a dissimilar sort are
involved in the disputé®®

Considering the intersection of sculpture and btaaty one of the most
notorious Italian cases remains the mouse with murappearancejlopo Gigiq
extremely popular in the days when the court wdkead¢aipon to decide whether the
defendant’s sculptureTopino (literally, little mouse), was, among other thindbke
plagiarism-counterfeiting of T.G. After a carefudmparative examination, the tribunal
opted for denying it on the basis of total unlikemdetween the works in question,

which itself could only deny the alleged infringamheMoreover, it was held that both

87 M. Davoli ¢ G. Muscip27 December 2006, Trib. Milano, [2007] Provv. emga v.5340; [2007Dir.
aut. 264, [2007]Foro. it. 619.

188 See Sarita Esquenazi c. Rai-T\L March 1991, Trib. Roma, cit., which concernedilm for
broadcasting that was allegedly taken from a ndaheltrial judge concluded that the plaintiff, @duethor
of the novel, could only boast of the mere stogl{inea-tramg that is recurrently found in women's
literature. The fact that some elements were dgtsahilar, with regard to both the plot and theima
characters, did not indeed prove any illicit appiaion, especially considering the fact that tdea
inspiring the novel was not at all original andt@al was a typical literatppos
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works were clearly inspired by the Disn®jickey Mousg which corroborated the
decision of not affording any protectionTopo Gigio*®®

Concerning the musical field, if the main princigias to be that the author
deserves protection because of his/her originaticne, this seems not always to be the
case. By its very nature, in fact, music is chaased by citations and continuous
inspirations. Therefore, perhaps even more so ithather contexts, the borrowing and
appropriation may not be as relevant as to deternmfringement. Inspirations were
found, for instance, iRossi ¢ Fiorellpin which the Court of Appeal considered that the
kernel of the poem was a mere inspirational thehee|ove feeling, which is absolutely
recurrent in poetry and cannot be considered amgaviginality in itself:’® especially
when it can be also traced in other well-known pllefs or arias of famous operas are
considered’* In brief, as the case suggests, in music in pdatic another issue
altogether is when musical borrowing or homage becplagiarism.

As stated previously with regard to other typeswafrk, any judgement of
plagiarism must be carried out by preliminarily essing whether or not the work
requiring protection is original and thus deservofgoeing shielded. Although this is
the order that should ideally be followed, the t®unay choose first to appraise the
subsistence of plagiarism and then to consider lvenethe work or both works are
original 1

In particular, such an originality assessment comeareful scrutiny of the
elements that compose a musical work. The firsinefg that has traditionally been
considered is melody. Its centrality, in fact, whis found in several pronouncements,
is mainly explained by the easiness in which theraye or ordinary listener would

recall it. Defined by the court in terms of a swgsien of notes that acquires the typical

%9 perego ¢ Soc. Ceramica Cang2¥ November 1963, Trib. Padova, cit.

The plaintiff, however, had better luck with furtredaims, obtaining protection for the puppet agathe
defendant's works, which were deemed an almost egpmduction of the external form of the plaifgif
work, despite all considered marginal modificatiom®erego c Ditta Conti & Soffientin6 June 1963,
Trib. Milano, [1963]Riv. dir. ind 213; andSoc. Cremona ¢ Broggin2 June 1963, Trib. Varese, [1964]
Rep. Foro it. v. Dir. autore n. 777; [19&3iyv. dir. ind Il 214.

10 Rossi ¢ Fiorellp1 June 2004, App. Milano, cit.

1 1n such cases, moreover, the practicability ofigv@rsal plagiarism between a musical and a ligerar
work can be observed.

172 This second option was followed Minelli Donati ¢ Panzeti 29 April 1976, Trib. Milano, [1977]
Rep. Foro it. v. Dir. autore n. 680; [197Riv. dir. ind Il 457. Cf.Bacalov ¢ Endrigp23 November 2005
n. 24594, Corte Cass., cit., for which the cregtitd be assessed must concern, in particularwiré
that is allegedly plagiarised, but it could alstegxl to the other work as well.
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physiognomy and coordinates with the memory ofligtener, it is often distinguished
from other elements such as harmony and rhythmrevkiee latter is a particular
accentuation that characterises the musical perigiirase, yet seems alone insufficient
to distinguish the originality of the son§

Such centrality is certainly true with particulagard to popular music, in which
melody seems to better express immediately andivety the creative kernel of the
piece or song, which then allows individuation asidcernment thereof from any
other'”*However, when melody essentially turns into an eleinthat is commonplace
and recurring, its appropriation seems generalbufilcient to endorse a claim of
plagiarism, since the identity of melodic structuray simply consist of a trivial
element that is unworthy of protectidf.

However, the melody was not the only element forsteration to emerge on a
few occasions, when the courts noticed how it cogidlbe considered the sole factor to
appraise the originality of a song.Indeed, to some extent it may be accurate repeating
conclusively that the melody, especially in poputarsic, is the individualising element
of the work since it absorbs its creative kerneld &o it is the main element for

individuating and recognising a song, which any irady listener immediately

73 The centrality of the melody, however, does noplinthat any note of which it consists is equally
important, but there are indeed certain notes iiclvithe melodic accent falls, and these are to be
considered as the pivots on which melody is ari®d.Minelli Donati ¢ Panzeti 29 April 1976, Trib.
Milano, cit.

174 Therefore, the judgement on musical plagiarismukhéollow exactly this process, accordingSoc.
Sony Music Entertainment Italy ¢ Cartidi8 December 1997, Trib. Milano, cit.

17 Branduardi ¢ Soc. Buitoni Perugind2 May 1993, Trib. Roma, cit., which speaks okladico».

Cf. Soc. Sony Music Entertainment Italy ¢ Carris8 December 1997, Trib. Milano, cit., which found
that the central question is that both songs sth@same theme with several other songs.

See alsdM.P. ¢ Fornaciarj 16 January 2006, Trib. Milano, cit., where thgmie line “estati dimenticate”
could not be considered protected, but indeed atiglcommonplace and universal.

This was the case Boc. ed. Briciola musicali ¢ Soc. nuova Fonit CefrdMay 1997, Trib. Bologna, cit.,
when the melodic scheme was featured by the ustyti$tic elements and formulas taken from other
popular music composers. The songs were carefollgposed and analysed by experts and, isolating
their respective central theme, harmonic schermh@gs then concluded that these were extensivelg us
in other compositions.

In other words, the melodic and harmonic stylisfiements belonging to the universal heritage ofimus
appear to be excluded in general terms from priotedBilotta ¢ De Angelis, R.A.l. e S.I.LA,B2 April
1986, Trib. Roma, [1988] Rep. Foro it. v. Dir. awgta. 105; [1987Dir. aut. 521, [1986]Dir. radiodiff.
121.

176 Carrisi ¢ Jackson24 November 1999, App. Milano, cit., accordingnoich every melody contains in
itself the seed of harmonisation, and so melody ewsjly influence the harmonic bent. Furthermdre, i
cannot be denied that rhythm has any relevancecesdly in popular music, where the time that bairst
from the notes in succession is in itself a comstit element; nor that the perception of a rhythmic
assonance may also help the listener to identéyntites.
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perceives.”’

Indeed, it is precisely when a trivial melody isifil in other songs, without also
being characterised by specific and autonomousticityathat the work will likely
receive no protection. This does not infer that eefgrence to other previous works or
the musical repertory is banned but rather thétnting may lead to consider the work
as not protectablE? Likewise, this does not imply that a new creatifert may not be
based on the same common melody, insofar as thegaon is elaborated or
integrated by variations that are in themselvestepted. Besides, any variations
inserted would receive protection on the conditioat it does not merely consist in a
fawning reproduction of another song’s theffte.

In addition, the fact that the works under consatlen belong to distinct fields
or genres does not automatically exclude infringerf& Moreover, the diversity of the
musical genre cannot be considered determinantiaim for infringement®! although
it could be argued that it may be considered a sympf distinctiveness. The fact that
the audience for which the works are created femift, or the works’ concrete form or
the way they are performed differ, does not seematier eithel®?

In conclusion, the parameter of similarity may meigany element of the musical
composition, including melody, harmony and rhythmmich could all be regarded as
possible elements of evaluation in the case ofllagexd infringement. Indeed, the most
striking example may be the almost literal reprdauncof the main motive of the work,
which could occur by copying even a few but sigrafit number of bars that indeed
identify the kernel of the song, namely what makes song original, like but not

Y7 Carrisi ¢ Jackson24 November 1999, App. Milano, cit.

18 M.P. ¢ Fornaciarj 16 January 2006, Trib. Milano, cit.

179 Bacalov ¢ Endrigp23 November 2005 n. 24594, Corte Cass., Cit.

Besides, similarly to what happens with literaryrkg) the remembrance of music assonances does not
launch “substantial identity”, which may also beclexied when the correspondence of musical bars is
only marginal. In fact, when comparing musical wgrkn order to assess the protection of songs from
appropriation, the analysis cannot be limited tst ja few scores, but the interpreter must be aikent
towards the whole significance of the musical textieast towards its periods or phrasémelli Donati

¢ Panzerj 29 April 1976, Trib. Milano, cit.

180 |1n Sony ¢ Carrisifor instance, the judge considered how the ldakriginality of Carrisi’s song could
also be demonstrated by the similarities with o#mrgs, even belonging to different genres, bageti®
theory that contacts and interferences with otleeres or culture are frequent and undeniable. ©woiie
hand, they represent innovation, while on the ottard they may however also foster ab&m. Sony
Music Entertainment Italy ¢ Carrisii8 December 1997, Trib. Milano, cit.

'8 Bjlotta ¢ De Angelis, R.A.l. e S.I.A.B2 April 1986, Trib. Roma, cit.

182 Bacalov ¢ Endrigp23 November 2005 n. 24594, Corte Cass., cit.cvhonsidered not influential the
fact that one work was a commercial song and therdhe soundtrack for a movie.
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limited to, its refrain®> What matters, in the end, is not the quantityheftaking*®* but
the substantiality thereof, which in itself has tbapacity to evoke the song and

conceivably distinguish it from othet®

2.4 UK case law from early 1950 onwards

Refocusing on the UK case law, the reference towtbel plagiarism appeared like a
flashback during the late 1980s, in Bitish Leyland v Armstrongase, which referred

to the following principle:

It is common ground that all two- and three-dimenai

objects can today be described in literary formusitwhether
one considers the Mona Lisa, a cubist drawing raurattor or
drawing of an exhaust system, if such common grasitiaken
as a springboard for the contention that reprodnctioes not
give rise to the infringement of an artistic workhem only
literary information is taken and used, the consege would

be that plagiarism of all forms of artistic workslivbecome

permissiblel.86

183 Bacalov ¢ Endrigp23 November 2005 n. 24594, Corte Cass., Cit.

Cf. Soc. ed. musicali Emi Song ¢ Rcs lil#8 October 2002, Trib. Milano, [2003] Rep. Fotovi Dir.
autore n. 135, [2003Dir. aut. 486, which defines it referring to an unequivasiatilarity.

See alsdietri ¢ Fonzo 15 April 1932, App. Milano, cit., which ascertaihthe illicit appropriation of the
refrain of a song in a different operetta when¢h&as no mention of the author or the source.

184 Another aspect to take into necessary accouiin iEct, the possibility that plagiarism subsistsyo
with regard to a part of the workl@gio parzial§. See, among other§raldi ¢ Ditta Uniformi fasciste27
January 1941, Cass. Regno, cit., where, howeverSiipreme Court made it clear that if such part
allegedly taken is not in any case creative orinaig there will not be any subsistence for pratect

Cf. De Marcq 4 luglio 1958, Trib. Milano, [1959] Rep. Foro it. Dir. autore n. 86; [1959] Foro it. Il
218, [1959]Riv. it. dir. proc. pen227, holding that the mere similarity of some &nglements could not
be considered as sufficient to establish infringetme

185 Other elements may be recalled by the ordinatgrier other than the melody although, as it wag hel
in Soc. Bmg Ricordi ¢ De Grego23 May 2002,Trib. Roma, cit., it is the most noteworthy featgyi
element of a songpérte caratterizzanfe consistent even in just a few verses or lindschvis protected
from being appropriated by others, and generalbwal the audience to remember the song (and pgssibl
the author and/or performer).

18 British Leyland Motor Corporation Ltd. and anoth@espondents and Armstrong Patents Co. Ltd. and
another Appellant27 February 1986, House Of Lords, cit.
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The case, which dealt with the reproduction of regring drawing, also allows for
exploration of the subject of indirect infringeméfft Once it reached the House of
Lords, it was there remarked upon about the priadipat the infringement of copyright
in works that have been substantially reproducesttiers’ work® is not diminished by
the inference that «the process of copying has bebreved in a form or forms which
do not themselves constitute artistic works [predidhat] the essence of protection be
the value of the product of the work, the esserfcemfangement is the reaping of a
benefit without doing that work, whatever the prese®

The same conclusions, as emphasised by the Houserad, are applicable in
the case of musical workE’ However, it is also a clear and shared principl tthe
original maker ought not to have an exclusive righprevent the use of the idea or
system in or underlying the work, nor a right tmanopoly in its subject mattef$:

When a mere copying is found, therefore, such ecapis rebuked in whatever
form it is expressed, thus even indirectly. Theecdimally, offers the chance to ponder

over the concept of indirect copying with regard aype of intellectual work®* As

87 The plaintiffs alleged that the defendants hadiriged the copyright in their original drawings by
indirect copying. In the first instance, howeveénvas held that the defendants’ works appearedtarb
evident copy of the plaintiffs' drawings, giventtimthose, considered artistic works, copyrightssted
and therefore they were entitled to receive thdeotmn of the law. Once the case was appealed, the
Court of Appeal maintained that decisioBritish Leyland Motor Corporation Ltd. and another
Respondents and Armstrong Patents Co. Ltd. andhandippellants 27 February 1986, House Of
Lords, cit.

188 See alsdFrancis Day & Hunter Ltd and another v Bron and #mer, 25 February 1963, Court of
Appeal, cit., regarding the need for a causal cotime between the protected work and the work tiaat
allegedly infringed it.

189 Hanfstaengl v Baines & Col7 December 1894, House of Lords [1895] AC 269F] 11 TLR 131.

19 As the House of Lords explains, in fact, suggesthre analogy, «suppose an opera by Offenbach of
which within weeks there are arrangements, saypi@no alone or piano and voice or for some other
instrument. Suppose that some person procuresyaafone piano arrangement and makes out of it a
new operetta but using the original tunes. Suchréotl copying constitutes infringementBritish
Leyland Motor Corporation Ltd. and another Respartdeand Armstrong Patents Co. Ltd. and another
Appellants 27 February 1986, House Of Lords, cit.

Cf. Boosey v Fairlie 14 December 1877, Court of Appeal, [1877] 7 CHD;Boosey v Fairlie 28 July
1879, House of Lords, [1877] 4 AppCas 711.

91 0n the contrary, as the House of Lords furthecualetes, «the right he should have is to previet t
skill and labour in the original work being piratedthout his consent. That right is “to stop thpdrties
from helping themselves to too liberal a portion afother man's skill and labour for their own
exploitation», so citing the authority of Whitfodd inLB (Plastics) Ltd. v Swish Products | .t@hancery,
[1977] FSR 87LB (Plastics) Ltd. v Swish Products |.@ourt of Appeal, [1978] FSR 32B (Plastics)
Ltd. v Swish Products LtdHouse of Lords, [1979] RPC 551, [1979] FSR 145.

192 As their Lordships reminded, «the concept of iedircopying was first introduced into artistic
copyright fully justified its use for it was necasg to protect the value of the artists' work frpiracy by
means of copies of intermediate work$ritish Leyland Motor Corporation Ltd. and another
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older case law established, in fact, «when theesulgjf a picture is copied, it is of no
consequence whether that is done directly fronptbeire itself or through intervening
copies; if in the result that which is copied beianitation of the picture, then it is
immaterial whether that be arrived at directly giititermediate steps®-

The idea—expression dichotomy, which we have seemrthting the scene of a
large portion of scholarly works in the field, reta with great intensity in some of the
most recent UK decisions. In tiesigners Guildcase, in particular, Lord Hoffmann,
examining the findings of the previous judgemengsalled that, besides a number of
authorities possibly being applicable to regulating case, it is still necessary to clarify
what one means by ide&%.Yet, as he explained, «every element in the esjmaof
an artisticwork (unless it got there by accident or compulsiesnthe expression of an
idea on the part of the author [which] is protecteath as a cumulative whole and also
to the extent to which they form a “substantialtpaf the work»**°

At the same time, the intent of his Lordship is@call that substantiality does
not have to be intended as having quantitativeifsignce, at least in the sense that it is
limited to identifying some parts of the plaintg#fwork that can be said quantitatively
relevant. Besides, neither seems correct to coadlnat a qualitative test alone should
be applied®®

Considering the various authorities that have stheebeginning focused on the
concepts of substantiality and the single partsthef work, it has been correctly

emphasised that «the ‘part’ which is regarded dsstamtial can be a feature or

Respondents and Armstrong Patents Co. Ltd. andhandippellants 27 February 1986, House Of
Lords, cit.

193 Ex parte Begl23 April 1868, Queen's Bench, [1868] LR 3 QB 387.

194 As his Lordship additionally observes, «plainlgrié can be no copyright in an idea which is meirely
the head, which has not been expressed in copghbtghform, as a literary, dramatic, musical orssidi
work. But the distinction between ideas and expoesannot mean anything so trivial as that».
Designers Guild Limited v Russell Williams (TeslleLimited (Trading as Washington Dc23
November 2000, House of Lords, cit.

19 Designers Guild Limited v Russell Williams (Texsiild.imited (Trading as Washington D33
November 2000, House of Lords, cit.

1% As Lord Hoffman further explains, «although themesubstantial part’ might suggest a quantitative
test, or at least the ability to identify some déte part which, on quantitative or qualitative gnds, can
be regarded as substantial, it is clear upon thieoaties that neither is the correct tesCf. Ladbroke
(Football) Ltd. v William Hill (Football) Ltd. 21 January 1964, House of Lords, cit., which when
clarified establishes that substantiality shouldcawn the qualitative rather than quantitative espe
Designers Guild Limited v Russell Williams (TeslleLimited (Trading as Washington Dc23
November 2000, House of Lords, cit.
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combination of features of the work, abstracteanfrio rather than forming a discrete
part [or] the original elements in the plot of aybr novel may be a substantial part, so
that copyright may be infringed by a work which da®t reproduce a single sentence
of the original»-*’

Such an argument is greatly influenced by the fonatg of the idea—expression
dichotomy. Provided that ideas are not protected, this even though they have a
literary, dramatic or artistic nature, insofar heyt are not original, similar conclusions
apply to commonplace elements that may not upsagge& substantial part of the
work.**® Besides, courts also face the difficulty of asmieing whether there had to be
any difference in the appraisal of substantialgpehding on the type of work involved.
Concerning the arts, in particular, but with a diggion that is likely to apply to many
other contexts, it has once been concluded thatmitre abstract and simple the copied
idea, the less likely it is to constitute a substdpart», especially when it turns into the
breadth of banality®®

In the spirit of such wide-ranging consideratiostaying with artistic works, the
UK Supreme Court irLucasfilm v Ainsworthmore recently faced the challenge of
applying the above-illustrated principles in wotkat may even cross the border of a
single type of intellectual creation. Furthermafes case in question allows pondering
over the difficulties of dealing with the possildiashes, not only among the different
legal interpretation of certain copyright phenoméret may require the involvement of
some expertise to facilitate the judge’s own evadma but also between the legal
understanding of some copyright concepts and gegieral language interpretatioh.

197 Designers Guild Limited v Russell Williams (Tesildimited (Trading as Washington D33
November 2000, House of Lords, cit.

198 As he better clarifies, «it is on this ground ttie mere notion of combining stripes and flowecsila

not have amounted to a substantial part of theniiié work. At that level of abstraction, the ale
though expressed in the design, would not haveesepited sufficient of the author's skill and labasito
attract copyright protectionsbesigners Guild Limited v Russell Williams (Ted)l Limited (Trading as
Washington Dg)23 November 2000, House of Lords, cit.

199 |ndeed, this seems also exemplified by the metagdicexpression that «copyright law protects foxes
better than hedgehogs. In this case, however, l[dreeats which the judge found to have been copied
went well beyond the banal and | think that theggidvas amply justified in deciding that they fornsed
substantial part of the originality of the workdesigners Guild Limited v Russell Williams (Teslle
Limited (Trading as Washington D&3 November 2000, House of Lords, cit.

2901 ycasfilm Ltd and others v Ainsworth and anoft&t July 2011, Supreme Court, cit.

Lucasfilm Ltd and Others v Ainsworth and AnofHd&s December 2009, Court of Appeal, cit.
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The Supreme Court, in particular, carefully handlee meaning of sculpture,
for which it also looked at its ordinary and comns®nse, and its reconciliation with
objects that are created for a particular scopeishadeed not artistic, but according to
a broad scope of copyright law may conflate inte tategory of original works of
art %

Furthermore, talking about the concept of repraduciof an artistic work,
which in the judge’s view remains, first of allf@atter of fact that often requires some
expertise to be evaluated,Dorling v Honnorit was instead held that «each drawing of
a part was an object within the subsection and ithabuld appear to him as a non-
expert that these parts when made were a reproduatithe corresponding plan, each
drawing in the plan having [...] artistic copyrighta¢cepting that reproduction may
have more than a single dimensfSh.

Francis Day v Bron additionally, offers the occasion to reflect uptre
peculiarity of a musical work’s infringement and, the same time, considers the
possibility of copyright infringement by unconscsoar subconscious copying, which,
however, was in the case in question denied, bptthé trial judge and on appéedt.
Justice Wilberforce, in fact, considering the samtly of the songs, focused on the
kernel of the plaintiff's song, its first eight Isarexplaining how: «they imprint
themselves on the mind, [tlhey give it its characed its memorability, [which
becomes] relevant when one has to consider theignes copying or coincidence®?

At the same time, his Lordship considered that mafche theme contains many
conventions oclichés which usually make it more difficult and sometsnanbearable

2111 this way, the Supreme Court notices how «tlgziaent has centred on the right approach to three-
dimensional objects that have both an artistic psep(of some sort) and a utilitarian function (ofme
sort). These issues are addressed in the reseglidge’s guidelines». However, the fact that chaits
brought to the bench some world-famous examplesuptures was not decisive.

Lucasfilm Ltd and others v Ainsworth and anott&# July 2011, Supreme Court, cit.

292 porling v Honnor Marine Lt 10 April 1963, Chancery, cit.

203 The plaintiff complained that his sorlg,a Little Spanish Towrhad been substantially reproduced, in
its first eight bars of the chorus, by the defertdapiece, Why, either consciously or unconsciously.
However, the evidence was not sufficiently conalasio prove that conscious copying had occurred.
Futhermore, even if there were still some degresinoflarity between the songs, it was not suffidign
demonstrated that alleged unconscious copying akentplace, to the extent that the defendant had
«sufficient knowledge or memory of ‘Spanish Towa’justify the conclusion that in composing ‘Why’
he had unconsciously copied [it]Francis Day & Hunter Ltd and another v Bron and &mar, 25
February 1963, Court of Appeal, cit. Wilberforce.

294 Francis Day & Hunter Ltd and another v Bron and #mar, 25 February 1963, Court of Appeal, cit.
Wilberforce
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to establish infringemert® similarly to what had been purported by some dtali
courts.

In particular, although acknowledging that reprdductmight not necessarily be
identical so as to amount to infringement, espBcgahce «in music was not a question
of note for note comparison but depended upon venetie alleged infringing work was
substantially the same as the original work», anglemce on the similarity between the
works, as well as the actual chance to accessritp@al, could simply result in a prima
facie case of infringemeAt® Such a presumption, however, may be anyway and
anytime excluded when evidence to the contraryisig

In the case of music copyright infringement, simijlao that which the Italian
magistrates have observed, the emphasis has gdsirbagn placed on the melody, for
instance, by inferring that «there is a noticealnlgespondence between the two songs.
It is not note for note, nor at any point do mdrart five consecutive notes coincide, but
the correspondence existS».

Furthermore, it may not even be sufficient to ds&thb the complete
identification of notes and, consequently, one oannfer that any difference or
variation is insignificant. In other words, melodynot the only criterion to consider
and other elements of composition, such as harntong,and rhythm may indeed have
their own relevance, but insofar as they prove aoslgnificant and conceivably not
when they are mere ordinary or commonpl&€e.

This already multifaceted representation becomes ewore convoluted when
the issue of unconscious copying is added. Extrgrddficult to define, where its

actual and accurate understanding seems to retipeir@d of experts who should know

205 Nevertheless, this is not to conclude that clichésny musical conventions do not matter at all, i
being acknowledged: «the device of repetition,esting for two bars on a long note and of repetitio
sequence, are the commonest tricks of composiBab.many writers of great music (from classical to
popular music) have used clichés to produce mastag; indeed, some of them have found in the
commonplace character of their basic phrase, gtgmulus».Francis Day & Hunter Ltd and another v
Bron and another25 February 1963, Court of Appeal, cit.

2% Erancis Day & Hunter Ltd and another v Bron and #mer, 25 February 1963, Court of Appeal, cit.

27 Francis Day & Hunter Ltd and another v Bron and #mer, 25 February 1963, Court of Appeal, cit.

2% The Court, indeed, did not radically deny thatcantscious copying could ever subsist, but some
causal connection with the work of the plaintiffdhto be proved, and that the defendant had some
acquaintance with the former’s creation. Besiddisthat could only be seen as factual matter, as to
«whether the degree of objective similarity proveabs sufficient to warrant the inference that thees a
causal connection between the two works», whichathgellate Court (particularly Justice Wilberforce)
believed the trial judge correctly established, &ordthis affirming his decisiorFrancis Day & Hunter

Ltd and another v Bron and anoth@5 February 1963, Court of Appeal, cit.
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not just the work of a given discipline or scienloat even more the human mind, such a
concept indeed appears to be absolutely slippetyeaan those who have supported it
admit that «strictly speaking, it is a contradintio terms>*>°

Even in the legitimate effort to ensure the fullgsbtection to copyright, it
appears too much to argue that: «if it were posditdt a person merely to alter a tune
slightly and then avoid liability by denying thag Ihad looked at the original, it would
open the way to blatant plagiarism [while] in masicopyright the rule should be that
once the two tunes are shown to be substantiatiiasi and the possibility of access is
proved, the defendant will be held liable for inffement unless he can prove
affirmatively that he did not have acce$$%.

There is little doubt, however, that it may be usébd support the arguments of
those who fear being usurped of their work in orsywr another, and yet also by
means of tunes that can allegedly be reproducdtutiteven thinking of it, but indeed,

it seems to be going too far:

29 As suggested inFrancis Day unconscious copying «means reproduction amountimgan
infringement. It means that a person has reprodacaebstantial part of a copyright work, not beedus
looked at it, or thought of the original, but besauit was at the back of his mind, or on his subcimus
mind, from having heard it on the radio or elsewehBrancis Day & Hunter Ltd and another v Bron and
another 25 February 1963, Court of Appeal, cit.

20 Francis Day & Hunter Ltd and another v Bron and #mer, 25 February 1963, Court of Appeal, cit.

21 A submission of this kind, in part, echoes thepaeate cries of Richard Spinello’s appeal to guard
against the daunting technology that threatensitjiets of many copyright holders who fear the cleanc
of an escalation of appropriations and misattrimgi that would shrink their works and fatigue. Cf.
supra Chapter 3.
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CONCLUSIONS

The concrete application of the concepts thuslliagstrated has helped to complete the
theoretical analysis of plagiarism and attributmiauthorship from different angles.
The perspective on copyright infringement provided the judiciary, therefore, has
hopefully better explained the most contentiougaigof the subject.

Indeed, depending on the exact legal context, tmsemay directly or only
incidentally consider the failure to acknowledgehauship in the work. Most of the
time, the first concern of the plaintiff will be ehviolation of his/her exclusive
exploitation right in the work, and only after thkemay be explicit or implicit
consideration of a violation of his/her right to igentified as the author of the work.
However, if the development of literature has pobgemething, it is certainly that —
with the limits already discussed — proper ackndgieent of sources, personal
assimilation of authorities’ works and wise imitatihas always mattered.

These general considerations apply to the legalegts) of both Italy and the
United Kingdom, although with some immediate digtions, which have already been
underlined. First, the former afforded protectiontie moral right of attribution long
before the latter. Second, according to the Italian1941, such a right undoubtedly
receives autonomous protection, even if in pradiice is nearly always accompanied
by claims of economic rights' violation. Third,ist also correct to say that the Italian
judiciary would more often and explicitly referttoe concept of plagiarism, even if — as
in the case of the UK — the law does not expres&wgtion it.

Furthermore, the circumstance that the UK law grantmore limited shield to
moral rights does not indisputably imply that, orthe Copyright Act has expressly
introduced moral right provision, claimants are @ded from bringing an action before
the court for a breach of statutory duty under C[1BAS.

It is, however, accurate to say that it is moreligk given the aforementioned
features of UK moral rights provisions, claimantsuld rather focus on bringing an
action for copyright infringement, for all the reas previously discussed, but this is

recurrently shared by a jurisdiction such as Itatyywhich moral rights have received
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the highest protection. Moreover, Italian courtsenbong struggled with the absence of
a clear definition of plagiarism and, consequertigy have often relied on the double
concept of plagiarism-counterfeiting, which cleakgeps a strong bond with the
exclusive exploitation rights.

While acknowledging the dissimilarities that haveeb from the beginning
discussed, especially in terms of the traditionil dppproach to confining misattribution
to instances of copyright infringement and the ¢gpiContinental choice of affording
independent protection to the moral right of atttibn, there is still enough leeway to
identify a certain degree of likeness between e t

Focusing all the attention on the UK case law, evefore the enactment of a
statutory moral right protection, there have beemes instances in which courts have
explored the issue of plagiarism, mostly considgitrio be assimilated to the concept
of piracy, occasionally defining it as a literagydeny that could yet infringe copyright,
and finally disclosing its existence beyond theymht dimension. Therefore, it is
exactly with the analysis of the judiciary that tieeatest distances between the two
systems tend somehow to diminish, thus proving ittierence that the method of
examining case law is an indispensable instrun@mtdmparative legal studies.

Even if we fear the word plagiarism, rather refggrito it in terms of lack of
authorship acknowledgement or, more broadly, asthprmisattribution, we cannot
ignore the fact that it exists for the law, evemdt literally in statutory terms. This
reflection also allows for broader considerationtloé relevance of protecting moral
rights in copyright law.

In the opinion of the author, in fact, it is time tmake peace with the
circumstance that the legislator has chosen tegrohoral rights. Whether we like it or
not, the moral right of the author to be identifiesl such (even with all the limitations
that have been imposed) remains a clear choicéefldgislator, even granting the
influence of the international dimension, whichnist an imposition but still a choice
that has been made by the rational (sic!) legisl&orthermore, recognising the role of
the norm of attribution as a proper incentive teation not only leads to a better
understanding of plagiarism and its dynamics, Isd bhelps to further reconcile the two
legal systems that are the object of the instasdarch.

On the contrary, even allowing for the criticism tbfe introduction or the
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defensibility of moral rights protection, if we wato challenge this, it seems that the
only option would be to eradicate the provisionsotiterwise intervene with a more
stringent regulation, which would clearly pose theundaries of infringement and
provide a clear definition of the phenomenon.

This, however, does not imply that a harsher rdmulais expected — a
conclusion that appears to be supported by thensegts thus far articulated by the
chosen interdisciplinary approach to this contreiarsubject. Careful consideration of
contextualised knowledge fields, such as arts aehture, and of the ethical and social
regulations, indeed, may help the pursuit of aedéht direction, which does not have to
be the same in both legal systems here considergdrather imply some common
contemplations.

In terms of the ltalian law, the usurpation of autihip could find a different
collocation in the LA 1941. First, it might finddistinct dimension, which would even
better honour the independence of moral rightsis Itrue that the copyright law,
affording civil protection to moral rights, consideapplicable the norms provided
against the breach of economic rights. Howeverptred between these two often blurs
and yet a cleared distinction would be rather waleo

By doing so, the autonomy of the moral right ofihtttion should be cherished,
and with a similar purpose, the same may be pwgonith regard to the other moral
rights, although this would require a further cles@amination that is not possible at this
time. In any case, providing a clearer collocatomttribution within the framework of
copyright law seems to represent a good chancelsof discerning the applicable
sanctions and attemptable remedies.

Clearly, the typical affiliation of plagiarism armbunterfeiting does not help.
Yet, this may be another reason why it should beterify when a certain conduct is
likely to amount to a mere infringement of the marght of attribution and, in such a
case, what the exact answer of the law, if any,levba.

Furthermore, providing that a justification of niisdution tout courtis unlikely
and, to some extent, it is unreasonable for it @oapprehended, rather the range of
applicable actions and remedies should be qualifidgch aim at protecting the right of
attribution in its actual moral dimension. This mag/reached, first allowing authors to

bring an action via a swifter and more thoroughcpture that is designed not simply to
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establish and punish the infringement, but rathad most importantly, to effectively
ensure that the attribution is acknowledged. Thisla be achieved, for instance, by
adding the name of the actual author to the workquestion, similarly to the

mechanism that consents to make public the judgethanaffirms the infringement.

Second, the most complex aspect concerns its almiimension as an
aggravated element to evaluate one of the pos®lueies considered in the concurrent
infringement of exclusive economic rights, envigdnby Section 2 of Article 171,
which, it is worth recalling, is the only placewhich the LA 1941 expressly mentions
the usurpation of paternity.

In essence, plagiarism should be radically excludech a criminal dimension,
even when only considered in an escalating functom rather be left exclusively to
the civil dimension, which undoubtedly seems tdHseonly accurate place in which the
said usurpation should eventually apply. This iefee, indeed, derives from the
consideration that misattribution of authorship hathing to do with criminal conduct,
even though its connection with the concurrent gerice of conduct may have both
civil and criminal consequences. As previously ¢oded, furthermore, there is nothing
in the conduct of not acknowledging authorshiphaf author that may bring us to infer
that we could reasonably face a criminal offence.

Contrary to what could be argued, in particular,rbgalling the etymological
origins of the term plagiarism that mirrors theeoife of theft, none of the essential
elements required by the law to establish such feence are foreseen. One option,
therefore, could be to reformulate the instant ddtil71 LA 1941, avoiding any
mention of the right of attribution, in order tofute conclusively any possible and
dangerous association with the criminal setting.

This particular aspect appears to be guaranteedkoyaw, which does not
confuse the two dimensions, civil and criminalttie CDPA 1988, in fact, the criminal
provisions only consider conduct that may amounanoinfringement of exploitation
rights, which saves the legislator from the hindearHowever, this does not exempt it
from any criticism of the UK statutory framework.

Regarding the United Kingdom, it is true that thBRA 1988 places several
limitations on the protection of moral rights, inding the right to be identified as the

author (or director) of the work. However, a morecwrate consideration of the
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consequences of violating such a right, which watlearly amount to a breach of
statutory duty, would be more than welcome.

Leaving the provision as it is may even pave thg foa the possible personal
backsliding that the UK has often and openly avibjd@so in respect to its typical
preference for the protection of exclusive exptata rights. On the contrary, a clear
and express definition of what may expressly amdan& violation of the right in
question, and additionally a specific set of nomegarding the possible remedies that
may apply in the case of its sole breach, regasdiéshe infringement of economic
rights, would prevent that eventuality.

The fact that, generally speaking, the claims liaae thus far been brought have
concerned almost exclusively the sole economic dgie does not make it sufficient
to argue that a claim for a violation of moral tigghwhich would action a breach of
statutory duty, will never be brought. Consequerglpossible option may be to amend
the CDPA 1988 to expressly include and thoughtfrdiyulate such an eventuality.

That moral right receives a more limited protectitmes not make it sufficient to
conclude that an infringement of the moral rightatifibution necessarily deserves less
of a shield. In the opinion of the author, it sltbile better defined whether the
legislator’s aim to sanction exclusively the imgtas in which violation of the author or
director's right to be identified as such is accamed by an infringement of his/her
exclusive economic rights, or whether there carsoeably be a dedicated space to
foresee some protection for the moral right ofilattion alone, of course with all the
limitations that the Statute provides.

Furthermore, should the law wish to maintain thtetaas would most likely be
the case unless the only reason for moral rightsetintroduced were to make the law
look good, without any actual and genuine intetesgive it life, the sections of the
CDPA 1988 dedicated to moral rights would not besodered ditera morta. Similarly
to what has been sustained with regard to the lplessiptions left to the Italian
legislator, there seems to be sufficient latitunl¢hink of a different range of remedies,
which would lucidly take into account the differesscbetween the two situations and
hopefully better appreciate the actual prejudicghaut necessarily leaving the right
exposed. Otherwise, there seems to be no reagwotiect moral rights at all.

Additionally, the recent attempts of the UK legial@ to bring some necessary
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updates to the Statute do not completely satisopc€rning the 2014 amendments to
the private copying exceptions and, in particutag requirement that any allowed
quotation of another person's copyright work mustazcompanied by a sufficient

acknowledgement, unless impossible, does not caetplilfil and, above all, does not

impede a further clarification that probably onlyrere comprehensive reform could
meet.

Besides, the aforementioned exception actually isosfthe assumption that
there is no reason to believe that authorship agledgement is not to be protected by
law. However, it still does not provide all the tinsnents for the interpreter. In any
case, the amendments having just been made, w@nebably need to wait until this
provision is brought before the court to see itaua@cstrength. Consequently, there
seems to be even more evidence to support theenderthat a clearer stance of the law
on this convoluted issue is needed.

In the meantime and, more generally, with the beoam of looking at the
wider strengths of moral rights, extirpating frohe taw the notion of the moral right of
attribution is not, in the opinion of the authowriable and reasonable option. This is not
only in consideration of the historical incidencg raoral rights within the Italian
legislation, but also acknowledging the wider amtleniable social expectancy of
protecting authorship attribution that the analysfisocial norms applied to copyright
has revealed. Similarly, although on different grds, the same expectation is shared
by the United Kingdom, even allowing the limits tlthe UK law has placed on its
protection.

Recapping what has so far been considered, it eacbbcluded that if the law
has chosen to protect a certain entitlement, ds tivé moral right of attribution, despite
any international commitment or hypothetical mocainspiracy, the best possible
regulation is expected.

Of course, there is no proof that clearer guidslinél actually guarantee the
most confident safeguards. The fact that a notiguiagiarism has not thus far reached
statutory width may be a symptom of that, but ikisot to be considered a decisive
factor, especially since it finds some, yet congrsial, space in the case law. Therefore,
there certainly seems to be an obligation by theslation to aim at the most accurate

depiction and consequent regulation of the phenomen
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At the same time, a cleared position of the legmawould make possible a
distinction of the different instances in which tlaek of acknowledgement may occur.
This supports the idea that there might be casewhich misattribution could be
sanctioned and cases in which it should not beidered actionable at all. Here we
may refer to the instances that could better femedy in ethical or social norms, but
also in literary and artistic criticism, insteadgafing before the court.

However, assuming that the reutilisation of othersations depends entirely on
the rule that authorship cannot be misattributbere seems to be a definite social
expectancy of credit or acknowledgement. This rea@gnition that, indeed, may not
only have only an informal foundation, especiaflyaken to the public sphere; in fact,
in this latter context such an expectation likegswames the shades of a formal
requirement, which would then support the inferethed the law may need to approach
the subject with more clarity and certainty.

The task of the law is not to indiscriminately comfthe author for any breach
of his/her right in the work, nor is it the aim tife magistrates to let their role be
substituted by experts in different fields, in @rés and literature as in other disciplines
or sciences. Besides, although we may easily utadetsthe importunate choice of
establishing literary or artistic tribunals, we nahdeny the relevance of the auxiliary
aid of experts, whom the metaphorical “eye or ltgdhe court” has often better seen or
heard.

Yet, despite the careful analysis of scholars waeehfrequently commented on
the cases from time to time considered, we malyrsitl have the clearest idea of what
plagiarism means, as does neither legislator rdicigry. However, it is essentially the
latter that cannot avoid considering the matteregithat when a claim is brought to its
attention, the court shall not refute to give anl Based on these premises, there
seems little alternative but for the judge to dectde case and, acknowledging the
specialty of the matter under consideration, hefslag need to resort to the help of
experts, who hopefully have a clearer view of amplex and convoluted mechanisms.

In addition, the quest for expert appraisal of subject certainly needs to be
taken into consideration. The peculiar nature dkliactual creations seems to
necessarily imply a meticulous scrutiny of how negal subjects need to be appraised

with the eye of the law, especially within the jcidl dimension, where the direct
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involvement of a certain expertise, or referrahtorofessional audience, is considered.

Indeed, it is when taking into account the esskatid remarkable contribution
of these multiple dimensions that the role of tbartis most appreciated. The ultimate
word, when one enters the courtroom, is left to buopefully learned and wise
discretion of the judiciary. Nevertheless, there mstances in which the court itself
should not even be involved, and this may be rehoméy through a better approach of
the legislation on the matter.

Similar consideration could also be made with régarthe possible abuse of
claims involving instances of copyright infringeméat consist in the violation of the
economic rights in the works. In any case, sugtgitihat such economic bearing would
allow and justify any judicial expedient does naem reasonable either. More
generally, the reaction against copyright violasiahould not imply the operation of
double standards, where, on the one hand, claimeconomic grounds find unlimited
upholding, while, on the other hand, claims ess#iytbased on non-economic grounds
should never be allowed. There should rather balanbe of interests to be sought in
both cases.

It is also true that the contractual route stilpresents a possible way of
expenditure. However, as has been maintainedyaigdd and weak bargaining position
in which authors often find themselves may not lathe consideration of contracts as
the only viable option for protecting the right atribution. This consideration applies
not only in contexts where the right to be ideetifias the author of the work can be
waived, as in the United Kingdom, but more gengralto in contexts where the right
is, in principle, inalienable and everlasting, et cannot be sufficiently and adequately
protected by mere contractual means.

The same concerns, indeed, may also regard the ethtential routes of
protection, either remaining in the legal boundawee moving into the realm of social
and community norms. With a particular focus on fibvener, in fact, when one takes
into account the area of torts or other common ha@chanisms of protection, such as
the peculiar public interest defence, as a possimdg of shielding the right of
attribution, it is imaginable to see the limitssofch protection.

In the first place, they are not expressly conakifge this purpose, but are only

eventually and sometimes virtually applicable teatiribution instances. Second, they
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may still be inadequate and thus leave the authtbr wnsatisfied claims. Concerning
the latter option, instead, if in some cases tls®rteto non-legal discipline facilitates
appraisal of the phenomenon and perhaps offersto@ for regulation and rulings to
legislators and magistrates, it may not be sufficie ensure nourishing protection. In
addition, there may be instances in which thiseasible, and others in which it is not.
More likely, there could be cases in which the aboorms and their informal sanction
properly address the issue and avoid resortingeadetgal scheme, but there may also be
situations in which this informal settlement is safficient.

What has thus far been envisioned is that botretapproaches, legal and non-
legal, may effectively provide a good device forderstanding the phenomenon of
plagiarism and all the possible shades in whichntieattribution of authorship may
occur, and in some circumstances may also proviemselves with the mechanism of
protection and the consequent remedies. Howeval| the instances in which this may
not be possible, their aid is still of essentia¢ disr the lawyer and, above all, for the
judges that happen to consider the dues of thetisfied claimant who laments the
breach of his/her rights.

The interdisciplinary approach is to be seen eydectim this perspective, and
for this reason a large part of the analysis hamn b#edicated to the survey of the
evolution of the concepts of attribution and plagia, but also of creativity and
originality, according to the interpretation of ethnon-legal disciplines, before
considering their exact legal collocation. Withautbroader view on these subject
matters, in fact, it appears difficult to understamany of the principles that the
judiciary later explained in the case law on thettema which have been, and
increasingly will be, highly specialist. Such apgeb is a potentially treasured aid for
the law that seeks to regulate the phenomenoneibéist possible way, considering its
practical and social dimensions, and also takirig account the expectations of the
public and affording protection to its general netd.

A similar awareness has characterised recourséh@éocomparative method,
which had the unmistakeable value of better appigithe criticality of one's system by
referring to another, especially when it belongsteery different legal tradition. The
fundamental purpose of considering the approachéwly and the United Kingdom

towards the right of attribution has, since theibeigg, been to better see the variable
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and most controversial elements of misattributihile also hopefully foreseeing some
indications and possible suggestions by which eaclividual system may learn
something from the other.

Many considerations, indeed, remain applicableoti Bystems, when otherwise
a more distinguishing approach is demanded. Inqodat, it seems accurate to argue
that any abuse of judgements should always be edfufhe powerful but fragile
mechanism of the law should in fact be on the maten there are good reasons to
praise it.

The next thought goes immediately to the procedsiraicture that each legal
system may establish in order to reach this gdatevely, but this necessarily needs to
be omitted at this stage. For the purpose of tkeegmt dissertation, it may be sufficient
to notice that this is one of several aspects qfydght law that require further
legislative clarification. The Italian and UK systgs, despite some recent amendments,
are, to use an expression that is certainly etahedr memory, “substantially” stuck in
the 1940s and 1990s.

As with other aspects of copyright law, the existenf a grey area, even granted
that the same grey may have innumerable gradatindsshades, requires a conscious
and mature acknowledgment by both the legislatacethe judiciary. Where the latter
may provide a better statutory regulation, the frnmay clarify the remaining
vagueness. The time for a comprehensive and systemedorm will come and,
perhaps, some of the questions and doubts surmgitice misattribution of authorship

will find answers.
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