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PROFESSIONAL AUTONOMY OF  
THE TEACHER OR THE LAW

Summary: Ethics is the key dimension of education practices. Ethics includes justice, 
that is, it determines how teacher and pupil act within the agreed rules. For the ethical posi-
tion of the teacher, however, it is not only crucial that he/she can demonstrate a legal argu-
ment to the pupil. From the point of view of the pupil, what he/she thinks about the teacher’s 
actions, and what he/she believes to be the truth, is essential. The professional autonomy of 
teachers to act according to their own judgement is a cornerstone of pedagogics, but this au-
tonomy is never absolute and cannot be guaranteed with legal instruments alone. When con-
sidering the behaviour of teachers, it is always possible to determine erroneous judgement or 
abuse.

Suppose lawyers tried to help education by attempting to eliminate the „excessive” in-
terference of law and strictly procedural requirements in pedagogical practices. Would they 
need to invent a special law that determined when to apply special procedural rules and when 
to apply general ones? In our opinion, an additional law would be incapable of solving the 
problem between ethics and legality, because it would only introduce a further legal regula-
tion. On the other hand, parents always have the possibility of coming to school with a lawyer 
and, through threats or the actual introduction of a lawyer (procedural requirements), inter-
vening in the pedagogical process. 

The solution does not, therefore, lie in introducing an additional legal regulation. The 
school, within the institution itself, has to agree on the norms and rules for which it stands, 
and it should arrive at these norms and rules through discussion with pupils and parents. 
However, if there is a conflict where a lawyer represents a pupil and his/her parents, engaging 
a lawyer is also essential on the part of the school.
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1. Introduction

Fundamental changes occurred in the 
relationship between the rights (with the 
complementary responsibilities) of the pupil 
in school and ensuring these rights through 
procedural rules that are legally guaranteed by 
the state school and the state when Slovenia 
underwent the transition from a socialist sin-
gle-party system to forms of state organisation 
based, at least formally, on respecting human 
rights and the principles (and process proce-
dures) of the legal state. This is certainly the 
case for the Republic is Slovenia from 1991 
on. In the constitution, it is written that Slove-
nia is a legal state. The state has an obligation, 
also written in school legislation, to ensure 
all pupils equal educational opportunities. In 
this context, alongside equal rights, the prin-
ciple of respecting the legal state gains addi-
tional meaning in kindergartens and schools.

It is true that ensuring educational 
rights in the state school system is in fact also 
dependent on the resources provided by the 
state, which each year determines which and 
how many rights will be ensured. The level of 
educational rights ensured to all children in-
creases or decreases through the provisions 
of school legislation and through decisions 
linked with the state budget.

For pupils, however, there is a second, 
more tangible, level of ensuring education-
al rights: the ensuring of the specific rights of 

the individual child or pupil in school during 
lessons and during other activities associated 
with school. From a legal point of view, the 
pupil in school has particular rights derived 
from legislation and regulations, and nowhere 
in Slovenian school legislation is it explicitly 
stated that a professional worker, kindergar-
ten or school, can temporarily deprive a child 
or pupil of one or more educational rights. In 
reality, however, this constantly occurs in the 
pedagogical process; of course, not in such 
a way that the teacher legally deprives a pu-
pil of a particular right during the lesson or 
as part of a formalised moral education meas-
ure, but rather in the sense that something es-
sential or optimal is de facto not ensured or is 
ensured to a lesser extent. It is enough for one 
pupil to fail to respect his/her responsibility 
towards the others for it to become impossible 
for the lesson to be executed as planned, and 
the quality of instruction departs from an op-
timal level to an unacceptable extent.

The reasons for the greater or lesser 
quality of instruction are numerous and com-
plex. There is no doubt, however, that when a 
particular pupil fails to meet his/her respon-
sibilities the reasons cannot be entirely attrib-
uted to the pupil, as it is the school and the 
teacher who are fundamentally responsible 
for the execution of instruction. Numerous 
studies have demonstrated that the quality of 
the work of the teacher is decisive for the qual-
ity of education. However, if the teacher does 
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not establish the moral education dimension 
of the educational process, if he/she fails to es-
tablish authority and gain the attention of the 
pupils, the educational process itself collapses. 
Ever since the child’s educational rights have 
been emphasised in society, we have adopted 
an understanding that each individual right is 
(or should be) absolute. When we add to this 
the demand of respecting the principles of 
the legal state, it appears that the „form of the 
law” has interfered in the moral education di-
mension in such a way that it undermines the 
pedagogical process itself. But does it really?

2. The primary dimension of an act is 
ethical, also in education 

The introduction of respecting the con-
cept of the legal state really did bring about a 
change, resulting in a new phenomenon ap-
pearing at schools with which it is necessary 
to engage: as the guardians of their children’s 
rights, parents can come to school with a law-
yer. But has this fact changed the nature of 
the pedagogical process? Certainly not. The 
pedagogical process as such has remained the 
same. In moral education as well, it is the spe-
cific attitude and behaviours of those involved 
that remain the key factors in the relationship 
between the teacher and the pupil. According 
to Kant, ethics is a „practical philosophy”, it 
deals with acts or behaviours. The reverse is 
also true: because the educational process is 

practical, as it is a constant series of acts, the 
pedagogical process is above all ethical. Pu-
pils therefore primarily judge and evaluate 
the teacher’s behaviours ethically, that is, from 
the perspective of the values, norms and other 
possible judgement criteria previously medi-
ated to them by parents and teachers. It should 
be added that, as pupils get older, their ability 
to independently establish criteria and evalu-
ate – their power of judgement – increases. 

In this process, one aspect of the teach-
er’s behaviours, and thus of the evaluation 
of the teacher on the part of the pupil, is, of 
course, the educational process itself, the (di-
dactic) quality of the process of mediating 
knowledge. In this regard, the pupils judge 
the teacher as a subject of knowledge, with 
the question: Does he/she possess knowledge or 
not? The second aspect of the same process-
es is always the moral education dimension, 
with regard to which importance is placed on 
the ethicalness of the teacher’s behaviours in 
the narrow sense, that is, whether or not the 
teacher is just. What is „justice” for the pupil? 
What is just in his/her eyes? The pupil judges 
this according to the values and norms that 
have been mediated by his/her parents, and 
later also by teachers. With age, this is built 
upon by the pupil’s interests, the goals that he/
she establishes and that build the structure of 
his/her desire (Krek, 2014). These criteria of 
ethicalness, even viewed from the position 
of a single pupil, can undoubtedly be rath-
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er complex. In general, the individual teach-
er can neither entirely establish nor „con-
trol” these criteria, as the influence of par-
ents in these processes is typically more im-
portant than that of the teacher. Irrespective 
of the fact that, as the pupil grows up, he/she 
becomes more independent in making ethi-
cal judgements, it is crucial for the pedagogi-
cal process that adults are aware that it is they 
– through what they say, how they establish 
limits and how they behave – who form the 
field of the ethical in the child, thus also es-
tablishing the frameworks of the pedagogical 
process.

In the structure of hierarchical power 
relationships, parents and teachers are in the 
position of establishing the criteria of ethical-
ness and justice in the child. This power of 
establishing the symbolic world in the child, 
thus also in the pupil as an ethical being, is a 
power from which is also drawn the power of 
the pedagogical process, which is prior to any 
kind of power of the law. The teacher proves 
that he/she has mastered the pedagogical pro-
cess and is a good pedagogue through his/
her relationship to the pupil, as demonstrated 
through concrete behaviours with which the 
teacher builds respect and an ethical „image” 
in the eyes of the pupil. The first source of the 
power of parents and teachers in school is, of 
course, derived from the well known fact es-
tablished (to a large extent by the pupil’s own 
judgement) by the symbolic frameworks into 

which the pupil enters in school. The second 
source of the power (or impotence) of the 
teacher in the pedagogical process is the at-
titude demonstrated by his/her behaviours. 
This source of the teacher’s power is therefore 
derived from the realisation of the delineat-
ed frameworks, it is „practical”, and therefore 
fundamentally ethical.

In other words, parents and teachers are 
objectively in the position of forming the cri-
teria according to which the pupil judges the 
pedagogical process. On the one hand, there 
are important criteria establishing the appro-
priate standard of knowledge, while, on the 
other hand, there are criteria established by 
the school and the teacher in the area of mor-
al education. The teacher first establishes the 
rules – possibly in dialogue with the pupils 
– which then become the criteria for judg-
ing the teacher’s own behaviours. If the teach-
er does this, and if he/she behaves within the 
agreed rules, from the perspective of the pu-
pil it is not of primary importance whether or 
not the teacher can legally demonstrate that 
his/her behaviour is appropriate. From the 
perspective of the pupil and his/her judge-
ment, the key thing is whether the teacher, in 
a particular act, has behaved justly or ethical-
ly according to the established criteria. Of pri-
mary importance is the pupil’s understand-
ing of the teacher’s behaviour: what the pupil 
thinks about the teacher’s act, what he/she be-
lieves in, and what is true according to his/her 



107

own judgement. It is necessary to be aware of 
this fact and not conceal it. The school and 
teachers have the power not only to influence 
the execution of the pedagogical process, but 
also to influence the criteria of the judgement 
of this process. They therefore also influence 
whether or in what cases the pupil and his/
her parents will solicit help in ensuring the 
pupil’s rights (or „justice”) in the field of pow-
er brought by legal procedures.

The conclusion is, therefore, as follows: 
the only consequence of the possibility of 
parents, in order to ensure the rights of their 
child, coming to school with a lawyer, whose 
main support is above all formally determined 
rights and procedural rules, is that it has be-
come more important how the school over-
sees the pedagogical process as such by being 
attentive to its quality preparation and execu-
tion, that is, by focusing on that which is in 
any case the school’s fundamental task. 

In Slovenia, parents seek to protect their 
children to a greater extent than ever before, 
and with increasing frequency place them-
selves in the role of knowing better than the 
teacher how to behave as a pedagogue. An 
undesirable result of this is that teachers be-
gin to give in to this pressure and adapt their 
work in advance so as not to be confronted 
with the demands and appeals of parents, a 
phenomenon most likely leading to a reduc-
tion in the quality of knowledge. On the oth-
er hand, parents are very important for the 

achievement of the educational goals of the 
school. The school must encourage parents 
to support it in striving to achieve its goals; 
not least, as we have emphasised above, be-
cause in so doing it operates preventively. It 
must try to prevent the situation where par-
ents come to school with a lawyer in an at-
tempt to blackmail the school into upholding 
their child’s rights (Cerar, 2011). It is therefore 
important for teachers and parents to discuss 
goals, measures and working methods, and 
for teachers to present their expectations and 
to cooperate with parents. 

It is nonetheless necessary to be aware 
that the real possibility of conflict arising al-
ways exists. On the one hand, the teach-
er must, when it comes to moral education, 
have the professional autonomy and the op-
portunity to behave according to his/her own 
judgement of the state of affairs. On the other 
hand, this autonomy cannot be absolute, and 
there would be no sense in ensuring it legally, 
such as with a provision in the relevant leg-
islation, as this would mean implementing a 
law stating that the teacher is absolutely right 
in each and every case.

The fact is that erroneous judgement 
and abuse can always arise on the part of 
the teacher as well, even in the case of judg-
ing something that is, under normal circum-
stances, a matter purely of the teacher’s profes-
sional judgement and behaviours (Goodson & 
Hargreaves, 1996). 
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3. The collision of rights and moral 
education

The solution to the opposition between 
education and the law can certainly not be 
found in failing to take seriously the contra-
diction between respecting rights and any 
kind of infringement or abuse of these rights 
(Arum, 2003) (Dunn, Joshua M.; West, 2009). 

It must, however, be acknowledged that 
teaching is a complex task. In the school con-
text, the infringement or abuse of rights and 
responsibilities can arise on the part of all of 
those involved: pupils, teachers, the school 
and, not least, parents. Absolutising the rights 
of a particular pupil can come into conflict 
with the responsibilities that the school and 
the pupil in question have towards the rights 
of others. Infringing the responsibilities that 
an individual has towards the equal rights of 
everyone threatens the rights of other pupils, 
as well as the realisation of some other right of 
the individual him/herself. 

Some years ago, for instance, there was 
public debate on the question of whether or 
not it would be just – or even legally possible 
– for a school to temporarily revoke the right 
of a particular pupil to receive school meals 
in the case that the pupil abused this right by 
wasting food, throwing it at other pupils, etc., 
both in order to protect the same rights of 
other pupils and as a means of implementing 
a moral education measure with regard to the 

pupil who has abused his/her right. Is it ac-
ceptable to, in the name of moral education, 
act in such a way as to temporarily deprive 
someone of a right?

In the end, the contradiction is between 
a right (or, expressed more generally, the right 
to justice) and the necessity of moral educa-
tion, which is the responsibility of the teacher 
and of the school in general as an institution. 
There are two problems: (1) whether it is pos-
sible to limit a right in the school system and, 
if so, how, and (2) how to resolve a dispute in 
the case that the limiting of a right is possible 
and when the limiting of a right arises. 

3.1. The insolvability of the contradiction 
between justice and moral education in the 

present regulation of the school system

Since the passing of the school legisla-
tion in 1996, the problem of the contradic-
tion described above between the principles 
of the legal state – between the right to justice, 
on the one hand, and the necessity of moral 
education, on the other – has not been satis-
factorily resolved. The school legislation as-
signs the pupil particular rights, and a system 
of protecting these legally determined rights 
is established through school inspection. The 
basic goal of the operation and jurisdiction of 
school inspection is to protect the legal regu-
lation, that is, to determine infringements of 
the law and of regulations in order to protect 
rights. The judicial system also functions as an 
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upgrading of appellate instances of the min-
istry and school inspection.3 Due to the pos-
sibility of an appeal by parents/pupil against 
procedures and measures, schools are often 
in the position of not knowing whether their 
conduct is justified, and whether an appellate 
instance will uphold the appeal of the parents/
pupil.

In the school context, the teacher and 
school must operate in a way that supports 
moral education (Wringe, 2006). Howev-
er, the potential recourse to legal means re-
moves from the teacher and the school their 
authority and the possibility of implementing 
measures according to their best profession-
al judgement, as there arises a constant ne-
cessity to consider whether the measure will 
withstand an appeal. In the case of tempo-
rarily revoking a pupil’s right as a moral ed-
ucation measure, doubt also surrounds the 
moral education behaviour due to an entirely 
contrary logic: the teacher knows that, in the 
case of an appeal, the school inspection will 
certainly determine that the right of the pu-
pil was in fact infringed, because, according 

3 „This law regulates the organisation, the area of su-
pervision and the jurisdiction of school inspection 
in order to ensure the respecting of legality and thus 
the protection of the rights of preschool children, 
primary school pupils, secondary school pupils, stu-
dents, apprentices and participants in adult educa-
tion” (Zakon o šolski inšpekciji – ZSolI, 1996, Article 
1, cf. also Article 2).

to the law, the school inspection only has the 
authority to judge whether or not the law has 
been respected. In the case that the teacher/
school implements a moral education meas-
ure by limiting or temporarily revoking a par-
ticular right of the pupil (such as the right to 
free lunch), the inspector has no choice but to 
determine that the right has been revoked. By 
definition, the inspector is not permitted to 
judge the reason for the right being revoked, 
as he/she has no legal basis to do so.4

In the case that, in order to protect 
some other right or responsibility, the teach-
er/school acts in such a way as to temporarily 
limit or revoke a particular right of the pupil, 
an additional complication is that this judg-

4 In Articles 7 and 8, the School Inspection Act does 
foresee the submission of evidence by an expert wit-
ness; however, the expert witness, too, is only able 
to provide a judgment within the frameworks of the 
basic goal of the law, that is, a judgment of legality. 
In principle, the expert witness could judge that, in 
the case of temporarily revoking a right, the school 
did in fact behave justly, but the witness would still 
be obliged to determine that the school had revoked 
the pupil’s right. Due to the fact that the temporary 
limiting or revoking of rights is not legally regulat-
ed – on the contrary, the purpose of school inspec-
tion lies precisely in protecting rights – a decision by 
the school inspection to give priority to moral edu-
cation behaviour (which includes the temporary re-
voking of a right) rather than to the absolute protec-
tion of the established rights of the pupil would be in 
contradiction with the entire logic of the operation 
of school inspection.
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ment necessarily also includes a professional 
judgement of the justification of the moral ed-
ucation measure (which as one of its elements 
includes the temporary limiting/revoking of a 
particular right). Thus, on the one hand, we 
have a judgement of the justification of up-
holding a particular right, while, on the oth-
er hand, we have a judgement of the justifica-
tion of a particular moral education measure, 
which, by definition, is a specific professional 
judgment in the domain of education profes-
sions.

The entire system is therefore caught in 
a kind of vice of two logics of operation: on 
the one hand, legality and the protection of 
the rights of the individual, and, on the oth-
er hand, professional and moral education 
behaviours. By definition, these two logics of 
operation never meet systemically, despite the 
fact that, in the reality of the behaviours of 
teachers and schools, they are not separated, 
and in reality they cannot be separated.

On the one hand, teachers and schools 
have an extraordinary degree of autonomy 
in their moral education activity – and in the 
worst cases can be very non-transparent when 
something happens – while, on the other 
hand, appellate instances only judge the legal-
ity of behaviours, and not their justification in 
terms of moral education.

Teachers (can) therefore place overly 
strict limits on themselves and fail to oper-

ate in a way that supports moral education (or 
even operate in a way that is contrary to moral 
education) because they know that the protec-
tion of certain rights of the pupil are formal-
ly not established relative to other rights and 
relative to the responsibilities of the pupil. The 
inadequately considered concept of justice in 
school education thus places justice beyond 
moral education behaviours. In cases where 
the temporary revoking of a particular right 
is necessary in order to achieve the goals of 
moral education and/or to protect the rights 
of others, it is not possible to do so. This is 
why, in the new White Paper on Education in 
the Republic of Slovenia (2011), we suggested 
modifying school legislation to allow schools 
to temporarily revoke of a particular right of 
a pupil as part of a moral education measure:

This is also due to the supposition that 
it is not possible to revoke an individual 
right, and that the right is in this sense 
absolute, that on the level of the realisa-
tion of individual rights and responsibil-
ities contradictions between them una-
voidably arise, as does the necessity for 
teachers and schools to make decisions 
as to how the rights and responsibilities 
of pupils and teachers can be best real-
ised in specific contexts – amongst oth-
er reasons, in order for the teachers and 
schools to be able to fulfil their obliga-
tion to educate.
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Therefore, the law must not protect only 
the individual right, but rather must ex-
plicitly enable the teacher the right to ex-
ercise professional judgement and deci-
sion making, including the real ability 
to make judgements between rights and 
responsibilities and/or to facilitate the 
temporary limitation of an individual 
right of the pupil within the framework of 
educational behaviours.

It is necessary to systemically, on the 
level of the law, enable the teacher or 
school the possibility to judge between 
various rights and responsibilities, that 
is, to weigh up and decide between 
rights and responsibilities, which also 
means the ability to temporarily limit an 
individual right of the pupil within the 
framework of educational behaviours. 
(Krek et al., 2011, 36–37).

There can be many reasons for the tem-
porary revoking of the rights of the pupil: 
to protect the rights of other pupils, to pro-
tect the other rights of the pupil in question, 
or to implement moral education behaviours 
to the benefit of the pupil in question and/
or the other pupils (Gutek, 1997). Due to the 
fact that pupils’ rights are determined by the 
law and by regulations, and because – except 
perhaps in specific cases – it is not sensible to 
separately determine the limits of each indi-
vidual right, a better general solution would 
be to add a section to the general systemic 

law in the area of schooling that would define 
the right of the teacher/school to temporar-
ily limit a particular right of a pupil. The same 
section could define the procedure of the con-
duct of the teacher/school in such cases. The 
state did not, however, implement this sugges-
tion in law.

In period when the aforementioned 
White Paper was being compiled, an expert 
commission made up primarily of lawyers 
was in operation at the Ministry of Education. 
Its purpose was to „debureaucratise” or „de-
formalise” the operation of the school system 
by preparing a special law enabling schools to 
avoid acting according to the provisions of the 
General Administrative Procedure Act (General 
Administrative Procedure Act (GAPD), 1999) 
with regard to administrative procedures. The 
lawyers attempted to help school experts to 
prepare a law that would delineate when spe-
cial procedural provisions were used in when 
the GAPD was used. Although the commis-
sion operated for one or two years, the special 
law never eventuated. Even if such a law had 
been prepared and subsequently passed, the 
„simplification” would have introduced spe-
cial procedures and the new law would none-
theless have introduced additional legal regu-
lations. Perhaps it would have solved some of 
the problems that school principals face in the 
operation of schools; it would not, however, 
have resolved the contradiction between the 
legal protection of rights and moral educa-
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tion described above, as it would not have re-
moved the protection of rights by legal means 
as such.

Even if an additional special procedural 
law did exist, it would still be possible for par-
ents to come to school with a lawyer and, with 
the threat of the lawyer or with his/her actual 
engagement, interfere in the pedagogical pro-
cess and moral education measures through 
formal procedural regulations.

4. Conclusion 

We still believe that there is a need, on 
the level of law, to systemically enable schools 
to give their teachers the right to judge be-
tween the various rights and responsibilities 
of pupils, that is, to weigh up and decide be-

tween rights and responsibilities that are con-
ceptually relative. This would also mean that 
the school could, for instance, temporarily 
limit the individual right of a pupil within the 
framework of moral education behaviours.

Even without these legal changes, how-
ever, a practical solution for schools is for 
each school to agree, within the institution, 
upon the norms and transparent rules accord-
ing to which moral education is implement-
ed, and for it to present these rules and reach 
agreement about them with the parents, thus 
enabling the school to execute its pedagogical 
work with the highest possible level of quality. 
If parents are familiar with the school’s mor-
al education plan, if they know what the rules 
are, and if the school enters into dialogue with 
parents and seeks their agreement, the school 
can reduce the probability that parents will 

take recourse to formal legal means. It is impossible nonetheless to exclude the possibility that, in 
individual cases, conflict will arise and that parents will include a lawyer in an effort to protect the 
rights of their child (Heubert, 1999). In such cases, engaging a lawyer is also essential on the part 
of the school.
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