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Abstract

A Study on the Brand Royalty
among Related Companies

in the Same Enterprise Group

PARK, JIEUN
College of Law, Tax Law
The Graduate School

Seoul National University

This thesis paper is a research for judging the trademark, that
contains the brand like CI, etc. and represents the enterprise group,
belongs to which company in the same enterprise group and
evaluating proper brand royalties for using the brand in transactions

among the related parties of the Corporate Tax Act.
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Recently there are controversies about to whom the tax should be
imposed and whether the imposition of taxes are right for the income
from trademark royalties. On the background of the controversies,
many holding companies have emerged in Korea since some
inducements are given to the enterprise groups which change their
corporate government to the holding company systems and started to
select the receipt of trademark royalties as a way of generating
revenue for the main business of the holding companies. In addition,
enterprise groups in Korea have begun to manage thoroughly the
trademarks right of their CIs since 2000 when they recognized the
value of their ClIs. The payment and receipt of the trademark
royalties among the related parties also contribute to the possibility of
profit provision in the same enterprise group. For this reason, the tax
office investigated whether the payment and receipt of the trademark
royalties among the related parties in some enterprise group was
under the Article 52 of the Corporate Tax Law. The tax office did
several imposition of taxes according to the results of the
investigations. However, there were also some cases that the
judgement of the tax office was inconsistent because no clear
criterion exists regarding the trademark royalties issues. Currently,
there is no separate provision for attribution and evaluation of

trademark royalties to our Corporate Tax Law. The inconsistent
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position of the tax office affects the decision—-making of corporations,
and ultimately the lack of clear standards and inconsistent taxation
causes the problem of infringement of fundamental rights, as the
government’s infringement actions are justified only within the limits
of the legal stability and predictability of the people.

In this paper, I would like to consider the criteria for judging
attribution and evaluation of trademark royalties under the tax law of
the current Korean law system. As brands are included in the subject
of protection of trademark rights, they are also subject to the
Trademark Act. Before considering attribution and evaluation of
trademark royalties on the tax law, the specific characteristics of
trademarks that are distinguished from company name under the
Commercial Act and other intellectual property rights and the way of
handling under the Trademark Act would be examined in advance.

In order to judge about the attribution of trademark royalties, we
need to firstly find out how the disposal and management of the
trademark within the enterprise group are actually operated. And then
we have to harmoniously determine the attribution of the trademark
under the Trademark Act, the Commercial Act and the Monopoly
Regulation and Fair Trade Act and so on. The attribution of the
trademark has to be determined according to the principle of Real

Taxation, which is the basic principle of interpretation and application
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of the tax law. Article 14(1) of the Framework Act on National
Taxes could be applied directly to find out who controls and manages
the trademark. To judge the proper taxpayer who gets profit from
controlling and managing the trademark, objective and subjective
criteria can be used. Which company in the enterprise group is
responsible for the costs of establishing and maintaining the value of
the trademark, how the trademark is used, which company can make
decisions about the disposal and management of the trademark, and
so on are the examples of the objective criteria. The recognition
about who is in charge of controlling and managing the trademark,
who makes important decisions about disposal and management of
the trademark etc. are the kinds of the subjective criteria. When the
attribution of the trademark right is determined, it is necessary to
distinguish between the benefit that can be obtained from the
trademark right itself and the benefit that can be obtained from
factors other than the trademark right, so that the corporate to whom
the trademark right belongs can make the trademark owner get
reasonable profit of the use of the trademark right.

Regarding the evaluation of the trademark royalty, the provision of
Article 89 of the existing Enforcement Decree of the Corporate Tax
Act for judging the market price was established before the notion of

the trademark royalty was formed, and that is why there are many
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parts that are not appropriate to evaluate the trademark royalty
accurately. However, we must apply the existing law in order to do
tax dispositions in connection with receiving trademark royalties, it is
necessary to consider several points to evaluate the proper trademark
royalty under the current law. The trademark royalties are mainly
determined based on the result evaluated by the appraisal corporation.
Although there are some methods(e.g. the market approach, the
revenue approach, the cost approach and royalty deduction law and so
on of evaluating the royalties of intangible assets by an appraisal
corporation, it i1s impossible in reality to evaluate the trademark
royalties precisely. To make the evaluation more accurate, the specific
influence of the trademark for consumers to make decisions to buy
goods and services should be taken deeply into consideration.
However, since it is difficult to say that the evaluation of the
appraisal corporation is the most reasonable price of trademark
royalties, it should be rethought that the evaluation of the appraisal
company can be the final trademark royalties. Ultimately, it is
necessary for the related agencies such as the National Tax Service,
the Fair Trade Commission, and the Patent Office to establish
guidelines for the management of trademarks in the same enterprise

groups to enhance their predictability.
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