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UNCLOS, deoF fFaaidHd e (United Nations Convention on the
Law of the Sea).

1958 Adbp ok el 9 HEFA #d Fok ¥ oF;
el o2et AEAY HEA  #I Fof UFH Bl

(Convention on the Territorial Sea and the Contiguous Zone;

k)
=2
e
rob
hin%i

=
[e]
=

i)
i)

s

Convention on the High Seas; Convention on Fishing and
Conservation of the Living Resources of the High Seas; Convention
on the Continental Shelf).

ISNT: Hl&2] @4 #AFA (Informal Single Negotiating Text).
RSNT: 714 @< A4 (Revised Single Negotiating text).

ICNT: vl &2 £33 JAFA (Informal Composite Negotiating Text).
ICJ: = AAFR 2] 4~ (International Court of Justice).

ITLOS: = A1 3] & H A &2 (International Tribunal for the Law of the Sea).
PCA: 445 A A &2~ (Permanent Court of Arbitration).

PCIJ: A2 = A AFE A &4 (Permanent Court of International Justice).

ICSID: FAEA f4S 93 A5  (International Centre for

. 1 o ppe
- vii - A =]



Settlement of Investment Dispute).

ILC: el =AY 993  (United Nations Intercational Law

Commission).

UN: A A%, 4l (United Nations).

CLCS: U553 A9Y3 (the Commission on the Limits of the
Continental Shelf).

DOC: ¥ =3] 9AT s A (Declaration on the Conduct of
Parties in the South China Sea).

<#dEb>

SBT AH: drdorgdol A4, the Southem Bluefin Tuna Arbitration

between New Zealand v. Japan, Australia v. Japan.

Chagos MPA AtA: i iSRS+ A4, the Chagos Marine
Protected Area Arbitration between Mauritius and United Kingdom.

G238 AVA: the South China Sea Arbitration between the Republic
of the Philippines and the People’s Republic of China.

Legality of Use of Force A7: Legality of Use of Force (Serbia and
Montenegro v. Belgium, v. Canada, v. France, v. Germany, v. Italy,
v. Netherlands, v. Portugal: v. United Kingdom), Preliminary
Objections, Judgment, 1.C.J. Reports 2004.

) o 11 =1
- viii - A - ||'1_.]| o7



A1 F A E

A1d AT WRH 27

SABANA 7 BAY WAL AP 5 g SPIE 2k
o= vheFE Wslel olslwAL BEA ANYE AYNAE e
Ge Folth sYWe wE a9 ol sYgeN WHsE AL
aista Bekow sAshy slgel olgel B TAW AN
FA37) 3ol

st b E oItk Al FA|S S H A A9
AWBolet dHAAA = frdl g 4 (United Nations Convention
on the Law of the Sea; °©]3} ‘UNCLOS & ‘§oF) Z3t AlSHE
3 A aAe #E HES vh-Eetn o 53 2 FoFo
TN ALAE AAAA AEE THItE HeA Solds Ay,
o]24  UNCLOS+= EAH A 9o AA4  #EA(compulsory
jurisdiction) S T8 vl SAF AFH Yo xeF F ot
2N )

AAAQ FANE AL T]Ee HUtEe] HEHoR Assid
& zbolE Hole Aol w7tES 53] AR}l
ofgt 49 e FANA HAES A7l UNCLOSel ZA % 2l

, TAlSr ARy A8, v AL 2018, pp. 1005-1006.

, F2;, A5E34AL 2010, p. 19 #AdS, THMA BB, A7A
A, EAER 74, 2013, p. 3.

3) Remarks by Tommy T. B. Koh, of Singapore, President of the Third United
Nations Conference on the Law of the Sea.

(A http//www.un.org/depts/los/convention_agreements/texts/koh_english.pdf).

4) 19829 12€ 109 A2, 1994 119 169 23, 20189 8¢ dA DA 4 1687 =r.
(EA: United Nations Treaty Collection,
https://treaties.un.org/Pages/Home.aspx?clang=_en).

5) Natalie Klein, Dispute Settlement in the Law of the Sea, Cambridge University
Press, 2005, p. 2.
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GAFE ALY ARz ARs AseA "k o W gRd
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#HEAL ket A AAHQd EA AL e dns)
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dld Es Aee ZAC dste #EAs WA ek ARt
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A|288% 4ol oA, AHow Awie ddd wp AIH R}

FRolgt & 4
shAIRE FH < A#AATE s|EE EAe ok #TA
o

o
P A #EA Ad 23S dA o g2 s AY, A=

6) ol &, “FradaldHAI EANAAE- gANSHARLE FH2", TFAHE
3)l=F, , A497 A3, 2004. 12., pp. 63-86. pp. 65-66.

7) Alan Boyle, “Dispute Settlement and the Law of the Sea Convention: Problems of
Fragmentation and Jurisdiction”, International and Comparative Law Quarterly,
Vol. 46(1), 1997, pp. 37-54, p. 38.

8) XﬂZS?Z 18l 4% d MY AFdLE OA6F-EA o utet dysl A8 FH A
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2FsS o9 dYed=A B4 F AELY AdS HHRES
At A7Igakel ol o] FEol uid Zuiele] A= opF
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= A A 2] 2 2~ (International Court of Justice; ©l138} ‘ICJ)<e] Legality of
Use of Force A} A AAE ICJe #aA &5 Ao 7|&=S 783

11) #d =39 4z BN FHalE ek = o2 Aol #HA AT Y Fo
Atk AYREE Felg Sackolbst eAoh Atelo] HeF ATREAY FAA.
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A1 A HFES BEANAAR: o ZAY AAA7N?

A FANEE S FES HEH #d 2 FAAFHER
AAZE Fd=ANT 2 5 AL FANGH AANAM T A
oS @ UNCLOS7F ®@atir 9tk UNCLOS7F 7HA= FAA <
A} TeAe o] Fofo] R U FE S YWY Lokl MeRE
drgol ZhsstAIRt, o] Fofel AR AAA] AL I 2
ToAs stddEd & 5 S Aot
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UNCLOS7} Alotw]7] &4l o] dHFE HAlxd EAs
=07t JgFEgon AAAHog wQEH Al .o
19233 AA"E Sl Y FgAA AAe  #I FHeF A
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o

fir)

e

7F % (Convention and Statute on the International Regime of Maritime
Ports)'13) & BAH A 3t zdol A21xdA ZAAHA HAAE
FASAY o zgol WM YATSL AP BAL FA e
AR AR 3R] A S Al A (League of Nations; ©]3F “LN”)

2
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16) + 239 A2 o 2o
Article 57
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Resources), 1958, p. 74, paras. 5-6(Bulgaria).

25) Ibid., para. 13(Mexico).

26) Natalie Klein, supra note 5, p. 16.

27) °ol& Ul A FeFel AA WAL ‘Convention on the Territorial Sea and the
Contiguous Zone’, ‘Convention on the High Seas’, ‘Convention on Fishing and
Conservation of the Living Resources of the High Seas’, ‘Convention on the
Continental Shelf’ ©]t}.

28) UN Doc. A/CONF.13/38, United Nations Conference on the Law of the Sea,
Official Records, Vol. II, Plenary Meetings, 1958, pp. 110-111, Annex I, document
A/CONF.13/BUR/L.3.
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Third United Nations Conference on the Law of the Sea;, ©|3} “#|3%}
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32) Alan Boyle, “Problems of Compulsory Jurisdiction and the Settlement of Disputes
Relating to Straddling Fish Stocks”, 7The International Journal of Marine and
Coastal Law; Vol. 14(1), 1999 pp. 1-25, p. 4.

33) A2zF o+ 1960 3¥€ 179 5H 49 26€ 714 At A MH = A o] 39+
Fx Gl dFFAYd oG FAE =93] Hste] AFHJoY A G
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(#%: Yoshifumi Tanaka, The International Law of the Sea, 2™ edition Cambridge
University Press, 2015, p. 24.)

34) Natalie Klein, supra note 5, p. 20.

35) GA Resolution, A/RES/2750(X X V) C, 1970. 12. 17.

36) 1973 Sl A Oéﬂ R WA AA(session)ol s ‘dub 9] 93] (General
Committee)’, Al 719 ‘F& HL3(Main Committee), ‘=<t H%Q(Draftmg
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H(Working Paper) 7hepzhz=ol Ao Al mpA et o] mojAjof
AFow AZEEATE3D

oA7IA AEFH Y & A3 3o x2RE FAS AL g
=97 AA-HA ZPA vhed dF FA eSS AR I
H] &2 & (informal group)el oJste] AlEE Zeoldnt. 7hebabz AA

FHHEol  ol2e o] mlFAIFAE MEC] dWe  =7hE0

pal 1l [e} | -1 AN
9 HlEA e TEod=oldd dAdnt==e i Galindo
Pohl= &3 ¢t& AEsHEA v Ul 7HA HES AASA 4D A

2bE F A A gE o] gAE 4 Sl miXstE AN Al Fa 9
Ao FEor EFHATE HE AR o= 8d T F 11 A AAE
ARstart 3 WA AL 1973 A Qg A ut Hoktﬂzsiol: 2o ok A=A
3ol 1974 vl At Fhetgbadd A A" F oA Al A A& E AT
(32%: UN Codification Division Publications, Diplomatic Conferences, “Third
United Nations Conference on the Law of the Sea”,
http://legal.un.org/diplomaticconferences/1973_los/ ©l| 4 <1&.)

37) Igor V. Karaman, Dispute Resolution in the Law of the Sea, Martinus Hijhoff
Publishers, 2012, p. 2.

38) “Working Paper on the Settlement of Law of the Sea”.

39) Myron H. Nordquist, United Nations Convention on the Law of the Sea, 1952 :
A Commentary, Vol. V, Martinus Nijhoff Publishers, 1989, p. 7.

40) Third United Nations Conference on the Law of the Sea, Official Records, Vol.
I, United Nations Publication, 1975, pp. 85-92, Document A/CONF.62/L.7.

=AY ke EFHAYAD 117F AL b33 2T (1)Obligation to settle

disputes under the Convention by peaceful means, (2)Settlement of disputes by
means chosen by the parties, (3)Clause relating to other obligations, (4)Clause
relating to settlement of procedures not entailing binding decision, (5)Obligation to
resort to a means of settlement resulting in a binding decision, (6)The realtionship
between general and functional approaches, (7)Parties to a dispute, (8)Local
Remedies, (9)Advisory Jurisdiction, (10)Law applicable, (11)Exceptions and
reservations to the dispute settlement provisions.

41) Third United Nations Conference on the Law of the Sea, Official Records, Vol.
I, United Nations Publication, 1975, 51" Meeting, p. 213, Introduction of document
A/CONF.62/L.7, para. 9.
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V, United Nations Publication, 1976, pp. 111-122, Document A/CONF.62/WP.9,

44) Third United Nations Conference on the Law of the Sea, Official Records, Vol.
Informal single negotiating text.

42) supra note 41, p. 214, Introduction of document A/CONF.62/L.7, para. 12.

43) Ibid, p. 213, Introduction of document A/CONF.62/L.7, para. 10.
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ool At Zeok2 Wl WA A T 82l (A58AF - #6532}
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Abgel A dtel ofs 24 AT ARu dvdA,
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Fotom Qs HaiwA &S A A= Foke iy
e A8l 24 sdel ol mu pAlEel dApsh el
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Bed AskIY o, OA%t=e] v =vke] e Af Ad,
FEHd, £2 AR, #d B ARE HFd Ae, ode
=7b7F Al ARl s @AMl glel ool ot ddekae] WMHS
et A, aela @ FRAE wake] k=] =AH T]Ee
AeS fwkek Aol Jobd Al 354 AL A ol
o] Aqkarol o3t Ao A}, s FAAGH I A vE =

45) supra note 44, Memorandum by the President of the Conference on document
A/CONF.62/WP.9, document A/CONF.62/WP.9/ADD.1, p. 122, paras. 6-7.

46) 7t &AM Y& &3 vl 1 A-Conciliation, I B-Arbitration, I C-Statute
of the Law of the Sea tribunal, I A-Special procedure—fisheries, I B-Special
procedure—pollution, IIC-Special procedure-scientific research, I A-Information and
consultation.

47) Myron H. Nordquist, supra note 39, p. 9.

48) supra note 44, pp. 185-201, Document A/CONF.62/WP.9/REV.1, Informal single
negotiating text.
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w4 Z& 259 osE WA F Advke 52 Fo] AAA #EAd
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49) supra note 44, 65" meeting, p. 53, para. 30 & p. 54, para. 50.

50) Ibid, 58" meeting, p. 10, para. 20(Singapore); 64" meeting, p. 48, para. 17(Iraq);
65" meeting, p. 50, para. 2(Canada).

51) Ibid, 53" meeting, p. 10, para. 20(Singapore); 65" meeting, p. 51, para.
15(Greece); p. 11, paras. 30-31(New Zealand); pp. 12-13, para. 41(FRG); 60"
meeting, p. 28, para. 61(Austria); pp. 28-29, paras. 68-69(Republic of Korea); 61°%
meeting, p. 35, para. 57(Nigeria); 62"! meeting, p. 41, para. 65(Bangladesh); 65"
meeting, p. 51, para. 14(Greece).

52) Ibid, 53" meeting, p. 10, para. 20(Singapore); 60" meeting, p. 27, para. 54(Japan);
pp. 28-29, paras. 68-69(Republic of Korea).

53) & UNCLOS A5 &AM Adxte] gk By JAg Aok A4S & + 3
E FuE3 9@ s 0&y 2t Al O. Adede, The System for Settlement of
Disputes Under the United Nations Convention on the Law of the Sea’ a drafting
history and a commentary, Martinus Nujhoff Publishers, 1987, Myron H.
Nordquist, supra note 39; UN Codification Division Publications, Diplomatic
Conferences, http://legal.un.org/diplomaticconferences/.
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=3 FAE A (Informal Composite Negotiating Text;©] & 'ICNT’)'55 €]
A5E2 FAHEIGE. AAE ISNT A45olA ICNT A155 2 24 8]
o= HAdA Wstd fE&S o5 2ok

Ao 23rE ANt ES] WsteE duydoez ax gty 7
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A18xo A e HeFo] WA AdA ] 3HEH= 37 A
gate]  AEAYe #S JAFF TIETHF Add Hek EAo
FoEa, G YA R B Fol] FHOoZA
SR 9l T} 56)

RSNT Al17x0] A$3st= ICNT &2 A296%%t. ICNT

54) Third United Nations Conference on the Law of the Sea, Official Records, Vol.
VI, United Nations Publication, 1977, pD. 144-155, Document
A/CONF.62/WP.9/REV .2, Revised single negotiating text.

55) Third United Nations Conference on the Law of the Sea, Official Records, Vol.
VI, United Nations Publication, 1978, pp. 01-63, Document A/CONF.62/WP.10,
Informal composite negotiating text.

56) supra note 54, article 17.
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wA, Aoy, e, 24, A, APEA el B 2aR A9
e ¥std Fus FE 2AS Ay A% AEi
goe gsfof I

2. AAHA @= oW AR WEA BE 24 FA S
Fstel  FAAEARL EE FAR IR HAS
EAjstefop gry; Shx vk wAAPE A ALY FARL] 55
ek ste] Aoz Qe B4 GA=mE AlFeld AHw
e dad BAddsds Fe 24 sdds EAE

Aolo e WA HA of ),

U

F 19949 RE AR TACSH oldl we A=e FY 7}
N 9dio] 199894 ol=¥ Eadom ‘AL oY

(Experimental Fishing Program; ©]3s} 'EFP‘)90)¢] 24=3}2} A =

89) 1994 5¢ 209 W+
90) EFPE o] %3¢

go] olFolAm 9A %



5ol Agsgith olo] vgstel HFSE wAASE 19939 Hof
A16x 18] wek 1 @B
OE] [e)

THRIFOY, dEe 3¢ ZE A gles wWelr 6¢€ 1Y
E24 o2 EFPE 7 A18kth

olof 1999 6¢ 23¥, EF+= o FAo] 1993y Fofolvt =gH
Zlol ofyet UNCLOS % =A#FHS EF ovEts %S
g 2L JF dEe 2 % oF
TE U= T
=7k Atole] e Aw EWEL
UNCLOS  A|15% £ =
AAtATt 2 FAATARAHAAN S5} FHA=E o599 I
weh @dEd GAAERA S FFHJAGT B AR FAA A A =
‘AR S Ae 9lgh oA E - (International Centre for Settlement of
Investment Dispute; ©]3} ‘ICSID) 7} A= o 24 atS F=8 5%t}

ST wAA=E gk A200x29%o wrel 199993 79 309 ZH7+
AAxAE 2A3AT. o] 2Ae A200x 5% w
= A 3| & H A # A (International Tribunal for the Law of the Sea; °]3}
TTLOS)ol  AE5 At ITLOSE 19999 8¢ 27d  Ecele] Ao
UNCLOS®| &4 == 283 #Ad BEAolek=s 3, ALST 1A
RSt v AdAexEe FFHIAYE H Tom 2 FA dF

dS(prima ficie)d FEAS Yz AAsY, FAHAZRAE

()
24
Ll
ol
ol
ed)
2
:(.)L_‘,

K

o)

e 3ol e,
91) 290(1). of 1= Algaol A B PE EAol
1% A5del uheh HAPE e Row Buss 49, 1 Awa
g w7k 2 BAYARS] oee mAsy] gl © ;
Ae A fekel 1 4Gl A Asrin weal

.

o[v] Al 57k Abelo] EFPSl %43} 7z e AMAA, 7wl oF Fele] 2
o
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Joll 2000 8€¥ 4 FxA¥
of #&AL ZstE vk olel wEh 19994
84 27¢ ITLOS®O HAxx wWHE> e A290x 53 et
23 = A

T AR g AN P 2 HEs AARE AL
A281x2F 1993 @eoF Fe] ARG doF AWIE= FARA 3T
Folz gopd dAke] wiAl S s&skal = wh, ofel wek 1993
A6x7F FAA AN ALAE WAt A=A oA F7F g 3 el A

o H = AT

f
Lo

_H
2 o L

0. (22 HFRITY AHd ZAAS

OB o=y B Alold]  xpaAA|E(the Chagos
Archipelago)ell AX¥ YREFH2 #AHAE PHES FHoE FoF
[e3]

ATHR-EA S FAATRA FE AR
o
o

FEFHEA B EAZE BT 7 S
BAHAE 2L 3o EAol7|xE it B AP wiAEe v
2,

gxe 1810Y  ETHARRE  HuAAEE ¥esl oy
%A 9 (dependency) 5% EIM=(FA Ile  de  France)s
TR RE FEwel o] A9& ARAM otk s AEE

92) Southem Bluefin Tuna (New Zealand v. Japan’ Australia v. Iapan), Provisional
Measures, Order of 27 August 1999, ITLOS Reports 1999 p. 280,

93) Southern Bluefin Tuna Case between Australia and Japan and between New
Zealand and Japan, Award on Jurisdiction and Admissibility Decision of 4
August 2000 (13} ‘SBT case, Award on jurisdiction and Admissibility’).
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R EAAF fAg 2 o] A HAEH dx FoE 749
Agog, RYMze FHyol EASHEE 1966 EFMAZHEH
wElEol ddye] #E o FolA HAUY EHPA A= 1968d 3¥
129 dxmorriy 4Hs] ST SHE Fe HEgA s
=A4AR FA GdHe AnzAEE EIMEEEEH 5
g #3t ofol] T Aol ATt AusAE EElE
AEFe A o] FAMA Wo] HAom 1 ALE A& eE 57
gteol . o9} e Aok WAl EPM R oA ZEE
FAA] WS 2%, o2 Al AusAEd dig Fr] diE
Agrald ot v o 2 HE AT}

Hoxe
>
2
1
1o
e
L
o

[
b

e =9E olFox EgMxro AHZX

A5 G5 AboloA HPEA 19669 99 wHeA &+
slde] Folatdd REM 2] AEAELS AasAEe] o] o
Bgog garo] oste] AtE UAE AE WA il mo A EHQ
AAA AYS a8kt olol 19651 9¥ 239 A aA|Eol e}
Bt 4 F2 AuAAEANAY AL HAHo] ~EEH R AE
EtE T W8 58 23S Fold =gl ti(e]st ‘Lancaster House
Undertakings’).99 ZA3d o=z 19656 119 8, ‘I=r# AL

A 9 (British Indian Ocean Territory; ©]&} 'BIOT*) 7} A9 %o] s
Ars RYMzEY F2 5
hAIRE o] & Apa iAol thEk RYM et g Apo]o] A Fol

F2b517] AlFett R ae AasAdE EedgE bdete
AAnzAEe] o FAEE ALKHOR FAEATE volrt 19929
ARANA R 2es HEY REYMEE AFAAAEE X2 AER
TAEE FASAT whE 9= 1997d 7€ 259 UNCLOS@
st 2 &2 o] BIOT 744 m S A&38tAth

ot
r\:‘

, 2009 oA =ro] AFm A Eol UM T (Marine Protected
Area; ©]3l ‘MPA)S AT ALE& FHA o= Qg R Mo

94) Lancaster House Undertakings® d&o R 2o EL3Fa}g]c).



N
oj
o
Ap
2
)
32
i
td
AC)
R
[>
rlr
2
=
[>
N
k1
)
2
Ak
2
[>
1o
N
)
<

&ote Agowm, o3e IR ITTHS  AHAAsHAWE FANAY
Bz wort Haestva FASAY. SR G2 200949
11478 20109 39 5Y7HA AAd sidrns+9 A4 a3 ¥¥
Hole]  AdEsES wEoe=E, 201049 49 19 AasAE

RS TS AT

olo] HEIMAE 2010d 12€9 20¥, A=S AdE E AES
UNslgH g el Al AN Adad oA A7REAd  uE
FAA A B Fet k. 2t AR AT A A A (Permanent
Court of Arbitration; °]3} ‘PCA)Z ZAAHHATE 20129 10€ 31¢,
Foe B dig dA¥ FUS aHsAEA BITH AHEAE
Eetom By o] (bifurcation)® A& SHsIATE SHAINE FAA A=
20139 1€ 159 9= o4& 7IZsty #EgH EAs E<tolA
OHd ez AAs AT

2OARQEIA B 27 A AL F odl AR, 1 e

ges 2.

(1) 9=S UNCLOS A2%, 55%, 56%, 183 76379
ojulef Al “det=mo g EtA] &) witel] “MPA'Y thE
YT AES AYS 24 g

2AZe BEEte] R ae i3k A uH T
g2 UNCLOS #156z 1&(b)(ii)e} 76% 8F2 <n]oA

‘A=Al EFEtAl 7] WEd HAA SR “MPA'YW thE

AEree AEY VAL A

(3) F=2 RIYMz=7F g AT6xd oA, LA Z
date] S ALS A AT s AZ P}
EEA9 D387 R zoA HAussE RS A=
oju gk P9 ystA] erofof Frt

3
(4) d=ro] &gk “MPA”9] A3+ UNCLOS @oF A|2x, 5Hx,
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63%, 64%, 194% 18 300% ¥ v ofyzk 1932 129

A ke AAGHASR o
ALEF Al S HES dejo] #F 2F 9] oY AT FA
A7zl s ol AYs AdA aga dxE oF-g

b =2 2 ARkl ekl Adart #EdHe THAA 2ee
Tt
AFars FR ST TAAR ARA(]8E ‘Chagos MPA AF37) ol A
waE AdER o] ek o] B 2ol 7|ZEY] Wi #IE EAE
7t

wetdge] dF2 FAHATS oo 20159 3¢ 18, TAAMALE
7 A FTFHAAC st Fx 32=, Al

| A7AAN detds wRdAw BEAe FAAAT. W
gatge] A4l

LA
H
WAl ATAAe] detels wAARE AR
werow A fAo] 28w ek

=@l (South China Sea)+= Bl A Qe 1A

T — T
aAe AAE AGE AAad. dEads A9 A
AAsHe WS Fad Frolm, TG oAU T Y]
Adsta g, 9% 2 Jbs B ERE adAdAe AHn Qe

95) Procedural Order of No. Z2(Application to bifircate Proceedings), Arbitral
Tribunal, 2013. 01. 15.

96) Award of the Arbitral Tribunal in the Matter of the Chagos Marine Protected
Area Arbitration between Mauritius and United Kingdom, 2015. 03. 18 (°]3}
‘Chagos MPA case, Award).

- 41 - J'—'! k'_. 1_]|



Abolel  HHFHA H FH
ZAS ST A FT ) gL
TAE GAF=(FEWEEE, Spratly Islands)”F ¢ X 3}aL it}

2002l EolA HFEadE =08 Ak 17 Aleld Ae s
BetAow sfjdstr] 93 Weto] RAEHSY 1 A3 119 49 A8A
OFAIRHASEAN) 87d3] ool Al F=3} ofAQl = 7HE Alolel] “Hr5=3f
DA 35 A9 (Declaration on the Conduct of Parties in the South
China Sea, °|s} ‘DOC)"o] AZAHATIN DOCOl= FA 27 H#gh
Ygo] xgsojgl=nl B 2L e 2ok

4 GARES 9E % pA 2L AT ol e
Aol ole] Abgol olahA e 19829 UNSHH @ obe
Egstel wAHor AgHE FAY UH wy wa

GAEE Afelel 3 @l W mAel wel HaAal
ok
S

2= (undertake) g+t

o,
o
il
Ho
:?L_‘,
i A
o
O

golstl s SAstel Feld Wy
o] Ael F4ol dF A71Me Welw Lastel B olol
e

del W metE A& 2uF o ik

stA R G| A A= At wT7tE Aboldl Ao Ze FA o]
AL E AT o]o] 20099, F=wol A9 Dok A JLEE, nine-dash
line)S HAR3 ALS FA2o7 fF537 9 93] (the Commission on
the Limits of the Continental Shelf, ©]3} ‘CLCS)dl A|Z=3tHA A
Y Aol ZLHEYTER Fo CLCSO ol& AFshHA o x99

97) DOCOl M3t &7t 2 1A= e2 1 27 g8y 2oy %, HEyoe], 741
o}, Q=Y A| o} E]-Q_j\_ wrg o) Ao}, mleku} FaE]F AJFEE EjI W EGH
98) Note Verbale from the Permanent Mission of the People’s Republic of China to
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F93 AAAY B sFE FH4 dAg ¢ #AFAE FHEES
Tt TH2 FEsl dEmal Aol ‘9Ad A (historic
rights), 5& 9SAA o= FAHo R HdYE FAstH o2 <l
T ZAEo] AstE

olo 2013 1€¥ 22¢ AL TS U= FoF A286x %
287zl wet E ARE FoF ATHEA FAAEL 3N
Aol A3 &S F I5/ME o5 A OEFsFeolA =
Fste AGALe] AHAE A TFAA AlE, A2E), Q%

RREEREERCE R
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=
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fol
»
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. ©
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T s 20149 129 7, “FElde] ofg HF s
gAel  OF  FE AR dFAele
1

MEAdes B FAdwe 9
A

2,
2
— F
g
[rt
i
Bk
o
o
)

F—ﬂ O{N iin) ]Ié, O{N

the United Nations to the Secretary-General of the United Nations, No.

CML/17/2009, 2009. 05. 07.,
http://www.un.org/depts/los/clcs_new/submissions_files/mysvnm33_09/chn_2009re_m
yvs_vnm_e.pdf.

99) & AR A HEHom o] A3 A} FE HFSAT

100) Position Paper of the Government of the People’s Republic of China on the
Matter of Jurisdiction in the South China Sea Arbitration Initiated by the Republic
of the Philippines(®]3} ‘Position Paper’), 2014. 12. 07.
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Ao dewdl FAAR ARA(els FE e AR
20 #gd g FEAAAEd U dA-S shlarion,
20161 7€ 1290 EQtel  diske]  dAASIUIR HF AR
= g 1571 AT F Al diste] REFAA =
e 22 Z2A4s o A7HA AlE, 25, 3%, 4%, 5%, 63,
7%, 8%, 9%, 10%, 11&, 123, 13%, 18a 14d=zd dis #TdE&
of #Et AAHew depgkr Wk HFFHA Alld(a)-(c) ol
= FoF A208x= 13 (b)el ofsl #Fdo] miAdT 243U
A A5z weiA = AFATE = PAE EA o] =A8HA

wEAS THAA Fevha A sl

ofN

EY

2
e

J
m%
)

o

shE goF AlSY 184 a7 % /1Ee astelth 4719

Hok AISY 1S FAH Akl AALNS FATL Y PR OZA
558 A e FAA A% BQ AHol e AxH e du
itk sAw Aol WA sl ge MAAed E2UES (oS
ANetn Agste wgom wART Ak 53 Fok AW
FAST Q= W ol9le A% H 2P AWBRAA FAFL U=
ARG oTEGEL ofd welol wste] A2AY Axe BPL
golstl A== ANHT AgHm Ak B AdAE 47 %

101) Award of the Arbitral Tribunal in the Matter of the South China Sea
Arbitration between the Republic of the Philippines and the People’s Republic of
China, Jurisdiction and Admissibility, 2015. 10. 29 (°]3} ‘South Chian Sea case,
Award on Jurisdiction and Admissibility

102) Award of the Arbitral Tribunal in the Matter of the South China Sea
Arbitration between the Republic of the Philippines and the People’s Republic of
China, Merits, 2016. 07. 12 (©|3} ‘South Chian Sea case, Award on Merits).
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HAge]l A BAE ANWA g WHHD UeA NES
a4l
1. 9A% WA Ae 294 44
A golA AvmekEel Web AWLEE FAT o] Fo=
gopa Axel MAE Heatn Y xFdolth @A o 2 BE
Foow Ag dMge 2HSge uAsn  dbd, e
A2 of U@ WA oxbel EA

7. SBT A S A=

SBT Aol A= Al 24 A Abololl AW 1993 ool
goF A28lzolA st = gelel sidet=Art Aol =
53] 1993 #oF All6x 28e] A1zl g U= L He tE
mAsEA ofdst= Aol sideteAl, S dek AST-Ee

e :
242 AT QA7 GYHAh WA ole] w7 AP
Qe et e

7NEHow e wAA=e FAMNEAEA7E UNCLOS A A e
42 P, Ao ALY 284 s s TBHQ
A Agaor ke S AANALID Aok AI5E 1de pa
S7bgel Al UNCLOSA S RAslAdatsl Badd st BAE Fofd
Fud, weF o Yerdel Fue] hd Fold] o= Eam 24

103) Reply on Jurisdiction of Australia and New Zealand, 2000. 03. 31., para. 31.
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HA 3 G EA @S AolE A2AAe] AAE "7t 25
Aok mokth olelgk AFelA, REA olwd HATE Fe
A286% ¢l o AstA A|2% HEAES A= AHdLe FAS IR
& 90eg Fgchion

A e FAA=EE JoF A281x 18elA
ARG WASA ohste Ao A
1

I oRFe gE A&

We&s AFAHoR st FEAAdA 5ok gHEA=
MEnForg FHostgdd Henry Burmester: $¢ #& 4%
vhgo®  Hok  A2glzet 280F9 HHLS EAo] AAIPS

A ER stolw B A A Ao mHlA el o7 A
7bestAl shEd Aee FASATHe st 19939 F ool =
UNCLOS #2814 FA43tx =, vE AAE w4tz st
oAb ZS 4 glthar Hokthi06) Burmester® Al15FZe] IEE
A gtk e Al281xe gt daxdowmA, oleh 2
HAA wiAE et A &
AWlxEE FHAIIA Fevha
Mansfield <A #1545 AH#Ae] ASHAS wvjA| sl
gulefop sh=d, 19 2 e oAb FAgE A4S
2l

£
e

xM&&E FENZ F ofda FASATID FA
AA=o] A “UNCLSO A281% 1ol A “GAAzre] fojz o ype
t%: AAE Ak @eel fulEke vk FORRIPYTE
dojstl=l, ool diste] FeF A281x 1% o] omdt= W= dg
2] 2ol FaekA s Aol ASEF AAE A Y=
Ao, dd wie v dAsA A HeoF §& Axeglrhin

104) First Round Presentation of Australia and New Zealand, 2000. 05. 08., Henry
Burmester, pp. 45-47.

105) Ibid., p. 44.

106) Reply on Jurisdiction of Australia and New Zealand, 2000. 03. 31., p. 74.

107) Second Round Presentation of Australia and New Zealand, 2000. 05. 11., pp.
59-60

108) Answer by Australia and New Zealand, para. 7.4.
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#1993 FoF A16x7F UNCLOS A281x% 13
AR weay] ged Avat @k ABWE 13 G
ol sAMEtdtt. AdAE 4 1993 FJeoF Al1627F UNCLOS
A281%0 oA, HaHor BAS dAdsty] f5te] siANHS 23
Felle elallth ma AMIE 13 e A4 wasa 2
Aol 165 Ax7E AAgES st e, 1993d HeF All6x=
UNCLOS Al15% 2485 E3tste] thE HAE wiAgtL WA o=
AL YA = %LE}I’_ etk 3} S o} 115)
sl

_1

dekety S50k wAANE=S] FA] Rbdsiith 19939 FeF Allex
2F2 B FAbe] FoUh Slofort ICIW TAARel FRE
Res AL A+, o]+ UNCLOS A286x<F <8 o= 3
Aol elste] EAS AR IART 9}%—% ojm sk A
ofyebar wWokth A= 19939 FoF Al6x9 ¢ %=+= UNCLOS Al15%-

S

d
24& wWAEE Zolw, BE GAAIL F9dA %% ojul gt o
wAAdAE WA= Aolet AASTRIE A %ﬂﬂ%é
UNCLOS A|281% 139 ofmelx 1993 FoF Al6x g x
AxbE wiAlsE, oldl whep ko] EAL FoF oA i%ﬂ oA
FAA T HEAS wiA g FA ST
W 2 AA A s eAe HES Kenneth Keith A #3-2
o)Ay g2 Hes HsAu Keith AddS 715 o
4 2
3

AdaAgol A ALFERE dste]  TEo]  FA|TA A dREAH S
FASE BARDEAN FEHA 4S AH2RE WelAA Ay
B ATID e Wl Keith A 19939 @b 1627}

114) First Round Presentation of Japan, 2000. 05. 07., pp. 161-162.
115) SBT case, Award on jurisdiction and Admissibility, para. 56.
116) 7Ibid, para. 57.

- 48 - J’n-: ri 1_]|



UNCLOS%e  AxtsE d&HA o=z wAg < gl ddssdh
UNCLOS #1281% 1% AT ER o] v ojwdt dxpe] njAo
fE Fo)s gstEd, olx ok A282%, 284% 23 @ 43H18)
TEla A288% 233 e “*d%*oﬂ °]3 4= (opting in)"e] WAoo
FAA Aol Wi 4FH ghelE ogeA] ga, o3|y A
olgk  wjAl(opting out)”E L7ttt Hrh19)  Keith A&
UNCLOS A15F4¢] F+5% &= v Al s} 2l o=

2

24
il

Lo

oty
|

e gojo] Hagde ALY tE 2dEY, AAH ) FE5Y
A= ey sAHA gl A g o8 5wz "Arta
T8 TEIZ0 UNCLOS A157-¢] 7% 1 AAl= A= ER o
ok A2dd HAE wiAlstax oA 1ep e Feojs EHs
golz  FdokstE ZeAS  HoFEd, olE  A208%0lA
FAEdE WA ZTEAAE e 4 glrka &1z

i
i

o2 Keith A#ATS FF A281x 130 H&Ed & A&

d g =
oAbE WHetAl =uiA @a e 2@Yde e A=
et ARt Keith Adv2 &g 3o 18k 22 oJArt
AR o fdoF o HAE AHEsty] A 2ol FehA @=
Aow sfAste] WHulgk wjA o) kel A HAHS AU ol
22 Keith Aadde] side sigd Abdold s v AAS L=
A stAARE, 8l olFol HAE ARECAM Z dFS FUH

117) Separate Opinion of Justice Sir Kenneth Keith., para. 23.
118) A|284x% =4

2. clel@ 9ol Fekslm PAAIL G483 2AAA FAF A4S, o= 7
AretE 7 RS 2R AR 5 vk

4. FAATE G gelaA olusti @, £Ao] x4 HyE W zge
gelg Aol Wby rd 5 vk

119) Separate Opinion of Justice Sir Kenneth Keith., paras. 17-18.

120) 7bid, para. 19.

121) Ibid, para. 22.
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ofefell A A E FFmel A TAAAIAGANE Keith A3
A2 A A R AR A AAHo] HSHow A{HIE

& ATt

FH SBT A FAABAMNE B GATN FololA FoF
A5 AAE WA s Al WEEl eluA oo}
9o AR @oF Azslzel o)A, MAE = ol AFHU A

Fopy Aael wu@ WA Al e AR JA dE =de
o) FolE olojgom, YEEH Ad FAABINE Fad Pz
F2rE ok 53] 20029l gel®l DOC7F @oF A281x4e] 8.3
AgaheAd  dstel  Bema F3 2o Qe AdstA
Y=k ol e 24 BAYATI g et 2ot

=AM AL A= g a9 FaAe del FEsY
Alde, weF WA U 2E A4S adsda, oE olf
7bedk o]l EASHA e AFelM FAA dae =AW AAME
FABE Al AevIAEA dds ki A2
PE@e thge A 22U Ed 99 FAS HwHErhi®
AAZ, YA FAH TA dde] Ao F&e d@E F Us
T83% wRiae Ak ol NEEAIIIR ST B gt
s BAE= dAde EES wHE7] 98 AHEE= A=
AAA, BAA, 2ga AP 4ETE ARt FEE AR
stz Az, A EA4d3E UNCLOS7F diRshs R34e

122) Memorial of the Philippines, Volume I, 2014. 03. 30., para. 7.3.
123) Ibid, para. 7.4.
124) Natalie Klein, Dispute Settlement in the U.N. Convention on the Law of the Sea
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224) Reply of Mauritius, 2013. 11. 18., paras. 7.23-7.24.
225) Memorial of the Republic of Mauritius, 2012. 08. 01., para. 5.26.
226) Ibid., para. 5.34.
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238) Chagos MPA case, Award, para. 218.

239) Ibid., para. 219.

240) Ihid,, para. 220.

241) Dissenting and Concurring Opinion of Judge James Kateka and Judge Riudiger
Wolfrum, 2015. 03. 18.

242) Ibid., para. 36.

243) Ibid., para. 38.
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247) Memorial of the Philippines, Volume I, 2014. 03. 30., para. 7.117.

248) Ibid., para. 7.118.
249) Ibid., paras. 7.120-7.127.
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250) Supplemental Written Submission Volume I, 2015. 03. 16., para. 6.1.
251) Ibid., para. 6.3.

252) Ibid., para. 6.6.

253) Ibid., para. 6.9.

254) Ibid., para. 26.78.
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Objections, Judgment, 1.C.J. Reports 2004, Joint Declaration of Vice-President
Ranieva, Judges Guillaume, Higgins, Kooijmans, Al-Khasawneh, Buergenthal and
Elaraby, para. 3. 91 35X AEL & 87 Legality of Use of Force A4 2% H

-5 20

-89 - ___:er _k:i_ -I_-]i



—

o
,_lr._.yl

J:NO
o

0

7] s =2

Aol A A A= e)

AA O 2 =

s

7}al B3 =}

E

RYE

%) §-5}o]

7S

Al

91 9]

ol A

Bl

=
=

o
™
!

ol

o] UNCLOS®]|
A7] wjFol},

ol

-
xr
i)

—_

0
N
%

0

Bk =&

A

A, A27 ol A

A

bobs o,

S

ol %ol

=
L

BE

-

e

X
X
T

3

i
W

0

A 15 Tt

ol
®
=y

=<

==
1o

&

=

el e o5 9] A

ol

d5o]

7N

AR ES!

A5FEE FAH

Foll A

A X
o

7 A A

1A

—~

;OL

)

1

ik

9]

A 8l A A Aol

-
T

A15H-7F 71A
o #el= mHAA

o}k
<3

2 9
459

ol o
= O

v} ]

B
B

o]

=

Ak whebA

)

oo
=93

o
s

o

S0 #HE

o]

EREDRRLE

ok
HA

J|

oL

&

A}
2}

=

o|
T

Np

|
AR -

ool WA=

Hige®  Ho

= A7 A Ve

o ol M

_90_



1. 4#AM9 29

ole] Wdte] SBT At7lel EAATALE o

=z
o dake] wAlE sl gstal = AolH, o174

A A RGN A FAH] dAA M} 48 3)HE A
A3 tlEo] v Fag 8kt ¥ 5 vk =g wANS sk
HAol A HAEE T WHIe FAY AAY AGAd A3
A E 7rebAl wrE262) A A ] dEARJ APF7IHR]D ICT E§ o]
e g em dste] HAYY ARy ddgd s BAgsteE TS
Fof A Eodvkar 8 4 9le A o|t}263) UNCLOSO| =dE ZA14 <l
TN A= ICJeF o] & Yok afAH A& o dAAHE
BAstE 98e v Qi #3dS A dE 2FE JA
kol EES T, g ARAECA AdAhe olE A H
Aol APAS BAstE gt Sgofor ok

kA NE F o] FEolA] A WA A A ECNA A#dAT)
At 2o dAAHA HAHS BAFAI}A FEIASES HAE
A2 AHRUE, BEYSs IS d4ste dTde Yo
ARE G2 ARREAA FAAA HAT aYy FHEY AAES
AANAA Fde 2o g Aurd iAol AAEHYE AL, ol
wl e d#F M-S Adstes 23S xdsrIE & WH Y
Ao A g A A& e H2 53 P A281x%}
A297z0 i3t Aol FelafE = vt

HoF A281zE Aot A ‘TE HAE wjAleE'e 2o oA
SZE 7 AdeA gFSA AAEHAUA ol dAde EAE
wAlskaL ATk ol
<

>
A
(A
%
lo
U

262) Kassoti, “Fragmentation and Inter-Judicial Dialogue: The CJEU and the IC] at
the Interface”, European Journal of Legal Studies, Vol. 8(2), 2015, pp. 21-49, p.
35.

263) Karin Oellers-Frahm, “Multiplication of International Courts and Tribunals and
Conflicting Jurisdiction-Problems and Possible Solutions”, Max Plank Yearbook of
United Nations Online, Vol. 5(1), 2001, pp. 67-104, pp. 91-92.

- SER- L

11



o]¢} Ze YA FTAAIALY AAFE FUtEY AFEL HE9
FTOAE AxEAdE FAEAdA= }ET whek A o|qltk. Barbara
Kwiatkowsk® A|281% 1%Fo] tigt ol FAAFHLS Ao Al9
AAgE iAol s, FoF AtAEe] oot AT FET
oz Hrlsldrh6d)  Natalie Kleine ¢ 3ol dig ojd
TAARLY] HEE FABAANA AAAJA A AR
Holue = w759 AEAA HwAd 95 AdAN FAv
okt yoprl EA A ol owWEd 2 A
dAEtA 7oA g AMjATRA Fod FoAds Axe
278 ekal 378} vt.260

H

Aoy AR AAfel] tiste] AwrE S HAIPH FAES
FA FAANRLY] BAAHE v#ASA T Alan Boyle2 T5#HE& FREsh
BAA BANAZTS 7HAA g A FA-e] L Y=o dEd G
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H7Fgith266) Donald R. Rothwell?} Tim Stephens® T3 A=
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264) Barbara Kwiatkowsk, “The Southern Bluefin Tuna Arbitral Tribunal Did Get It
Right: A Commentary and Reply to the Article by David A. Colson and Dr.
Peggy Hoyle”, Ocean Development and International Law; Vol. 34(3-4), 2003, pp.
369-395, p. 379.

265) Natalie Klein, supra note 5, p. 39.

266) Alan Boyle, “The Southern Bluefin Tuna Arbitration”, International and
Comparative Law Quarterly, Vol. 50(2), 2001, pp. 447-452, p. 449.

267) Donald R. Rothwell and Tim Stephens, The International Law of the Sea, Hart
Publishing, 2010, p. 446.
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Abstract
UNCLOS Part XV

Compulsory Jurisdiction
. Transitions of
Interpretation and Application

in Recent Cases

Hoon Cho
School of Law

The Graduate School

Seoul National University

‘United Nations Convention on the Law of the Sea(UNCLOS),
which is referred to as a ‘constitution for the oceans’, regulates
dispute settlement procedure through part X V. Because of its
compulsory characteristic, UNCLOS part X V has a distinctive feature
compared with other treaties or international law mechanisms.

In recent cases, however, some changes in interpretation and
application of the jurisdiction by courts and tribunals of article 287

has occurred. The tribunals have interpreted same articles in a totally
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different way with the former cases and even tried to refute them
directly. This so-called ‘transitions in interpretation and application of
articles related to compulsory jurisdiction’ phenomena are noticeable in
recent cases. As International courts generally try to follow
jurisprudence or precedent cases, these transitions are not usual In
the international law system. In addition, some specific legal features
have been also found in recent cases as well. All of these make that
recent phenomena are not just simply occurred interpretational
changes, but transitions which have their own tendencies.

Then, how can we evaluate the recent transitions in UNCLOS
cases? What are the implications of these transitions? And then, can
we say that those implications are limited in the scope of UNCLOS?
If not, what are the further impacts on the law of the sea system
and entire structure of international law? This study is aimed to
analyze recent trends of the transitions and show some possible
implications on current international law system based on a much
more broad perspective.

Chapter 2 presents historical backgrounds and unique traits of
UNCLOS’s dispute settlement mechanism. In the law of the sea area,
the necessity for the compulsory settlement mechanism had been
raised continuously since the 20" century. However, compulsory
dispute settlement mechanisms could be concluded in a compromised
way with the traditional way, because of the dominance of traditional
ways of settling disputes based on states’ consents among
international society. These historical backgrounds of UNCLOS part
XV have influenced its structures and the equilibrium between
compulsory ways and traditional ways has been inherent in the entire
UNCLOS system.

Chapter 3 focuses on three major cases related to recent
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transitions, which are Southern Bluefin Tuna case, Chagos Marine
Protected Area case and South China Sea case. By analyzing those
cases, recent trends of transitions can be found; first, preconditions
stipulated as section 1 are being simplified; second, the scope of
jurisdiction ratione materiae 1is being broadened; and third, the
possibility of exercising compulsory jurisdiction to territorial disputes
1s not entirely being denied.

Chapter 4 tries to evaluate recent transitions and suggest possible
implications on current international law system. It can be said that
recent transitions fail to guarantee the consistency and predictability
of the law, and do not correspond with the rule of certitude.
Additionally, the transitions can be predicted to take negative
influences on future case and states’ practices. In addition, so—called
“mixed-disputes” will be submitted to UNCLOS part XV more
actively and worries about wl/tra vires of the courts and tribunals will
be raised more vigorously. Lastly, recent phenomena can be regarded
as jurisdictional evolution by the courts and tribunals.

UNCLOS part XV has taken a significant role to settle disputes
peacefully and guarantee the consistency and integrity in the
interpretation of UNCLOS. The importance of recent transitions is
connected to the above-mentioned role. Therefore, if current trends
continue, it will give negative impacts on the stability of UNCLOS

and entire dispute settlement procedure.
keywords : United Nations Convention on the Law of the Sea,
Dispute Settlement, Compulsory Jurisdiction, Southern Bluefin
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