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PRIORITIES
Edgar N. Durfee

[Among those of Edgar Durfee’s colleagues who were familiar with this
paper it came to be known as “Little Nemo,” for a reason that will become
apparent to the reader. It is taken from his mimeographed Cases on Se-
curity, third edition, published in 1938. Possibly it was published earlier
but there is a gap in the evidence. It did not appear in the first edition
published in 1934 but no copy of the second edition has been located. In
a few places its age shows, for example in the reference to Walsh as the
author of the most recent text on real property, and it should of course
be read with an understanding of the time factor. A few cross-references
and passages directed to classroom or other student use have been deleted
but these changes are minor. Otherwise, with exception of some brack-
eted citations, the text is just as it was published. Because of its length it
is being published in the Review in two parts.]

u1s note will attempt an elementary view of the whole sub-
T ject of priorities. In one sense it will be shallow, avoiding
microscopic details as far as possible. In another sense it will be
deep and somewhat difficult to follow, as any elementary study
must be. Its method will be essentially comparative. Things which
have not been commonly associated in professional thought will
be brought together, exhibiting their resemblances or differences,
as the case may be. The emphasis will be on legal concepts,—in
other words, upon lawyers’ thinking—but we must examine these
concepts critically, which means that we must give some attention
to their social implications.

ORIENTATION

It is assumed that the reader has considerable knowledge of
this subject, but it is also assumed that his knowledge is of the
fragmentary sort which our profession has usually cultivated. To
bring this learning into focus, it is necessary to be quite explicit
about its disjointed character. We have not commonly thought of
the whole subject of priorities as one subject. Priorities with re-
spect to land have been discussed in courses and in treatises on land
law; priorities with respect to chattels are treated as part of the
subject of sales; like problems concerning corporate stock are made
a chapter in the law of corporations, etc. But these lines of cleavage
are crossed by others. For example, in treating of trusts we take
up the priority problems which are generated by that legal insti-
tution, lumping as far as possible cases of land, chattels and intan-
gibles. Again we set out to discuss creditors’ rights and remedies
and promptly find ourselves dealing with priority problems, touch-
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ing all of the several types of property. So, in this course, when we
came to study subrogation we took the priority problems in our
stride, and later on we shall do the same thing in our study of
real securities. Query whether you have taken any course in this
school which did not bring up some problems in priorities? Per-
haps Torts? If so, it was by virtue of careful exclusion of such
questions, for they may be the critical questions in a case involv-
ing tort to property.

But this is not the whole story. Even within particular fields,
such as land law, one does not find a well-organized and systematic
treatment of priorities. This may be illustrated by reference to
the most recent text on real property, that of Walsh. The author’s
only systematic discussion of priorities is in a chapter entitled “Re-
cording of Deeds and Conveyances.” Common law and equity doc-
trines of priority get one short paragraph, introductory to this
chapter, and the discussion of the recording acts is substantially
confined to their operation in cases of bona fide purchase. The
vital and difficult questions concerning their effect upon creditors
is given one brief and wholly inadequate paragraph at the end.
These remarks are not made for the purpose of disparaging Walsh,
for the point is precisely that his treatment of priorities is typical
of real property literature. Nor is it the intention to condemn the
whole profession for its casual way of dealing with this subject.
The reason for this critique of prevailing methods is that one can-
not understand the law of priorities unless he is conscious of the
disjointed way in which it has grown up.

In this connection it may be well to observe that the title we
have chosen, “Priorities,” does not have any settled meaning. Law-
yers use this term frequently, but in the context of a particular
case, which makes it quite unnecessary to inquire how much of the
law belongs under this head. In texts and digests this term has not
been used as the title for a distinct department of the law, except
in Tiffany’s Real Property, where it is the caption of a chapter.
As one would expect (words being both cause and effect of
thought) Tiffany has the best rounded treatment of this subject
to be found in the real property books.

Now a word of caution is needed. We must not exaggerate the
disjunctive character of the law of priorities. Frequently author-
ities from one field are applied in another, viewed perhaps as
analogy rather than direct authority. And sometimes we have been
too much given to doctrinal generalization, ignoring factual dif-
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ferences which exist, for example, between land and chattels. How
could it be otherwise, since related things must be subjected to
comparative study if we are to grasp either their resemblances or
their differences, and few lawyers have even as much as started
upon a comparative study of priorities.

DErFINITION OF TERMS

It will save time in the end if we spend time now in definition
of certain terms which inevitably enter into any discussion of
priorities. The word “title” has a wealth of meanings. Sometimes
it is used to denote absolute ownership—that is to say, the most
absolute ownership known to the law, which in the case of land
is the unencumbered fee simple. In this sense there can be but one
title to any given 7es, and to speak of “conflicting titles” would be
a contradiction in terms. But “title” is also used in a more limited
sense. A lawyer would not hesitate to say, “4 has title to Black-
acre,” if he believed 4 to be owner subject only to an outstanding
term for years, or easement, or mortgage. Again, he might say
that a mortgage has title, meaning that the whole legal estate of
mortgagor (presumably a fee simple) is transferred to mortgagee,
leaving but an equitable estate in the former. How far this is a
true statement of mortgage law we need not at this moment in-
quire: it is enough to note this use of the word “title.”

Next we come to some most interesting uses of this term. Con-
veyancers, especially when they are dealing with priorities, apply
it to all kinds of property rights,—for example, to a term for years
as well as to a fee, and to a mortgagee’s interest whether regarded
as a title in the sense above indicated, or as a lien. If 4 negotiates
a sale to B of a leasehold estate in land, or a note and mortgage of
land, B’s counsel will advise an examination of 4’s “title.” Then,
after a preliminary examination which throws up certain dubious
points requiring closer scrutiny, the examiner might be heard
to say that, “A has a title,” meaning merely that his claim is not
wholly unfounded. In his discussion of the reserved points, the
examiner may use the word “title” in still another sense, as indi-
cating the transactions and events on which A4’s claim rests—
execution of deeds, entry of judgments, enjoyment of possession,
birth of heirs and death of ancestors, etc. Again, with a slight
shift of meaning, he may apply the term to the documents of title,
or to the abstract of such documents. But what are the points
under discussion? Seventy years ago, one of the owners in A4’s
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chain of title executed a mortgage which has never been released.
Fifty years ago, another of A’s predecessors executed a deed in
which his wife, if any, did not join. One of the links in the chain
is 2 will of doubtful meaning, or doubtful validity. At each point,
there are possible adverse claims—possible merely, not actively
asserted at this time. Discussion of these points moves in the realm
of probability, and the probabilities are weighed, not merely
counted. How likely is it that this claim will be asserted, and how
serious will it be, if asserted? Again, if we pass this title, how likely
that other conveyancers will reject it when B wishes to sell? Finally,
you may find the examiner displaying a dual personality. As
lawyer, he may render an opinion that the title is unmarketable,
pointing out the flaws which are regarded as fatal, perhaps with
a suggestion that 4 can cure them by a bill to quiet title, but,
as man of affairs, he may advise B that the defects are not serious
enough to warrant rejection of a good bargain. As in most of the
practical affairs of life, relativity is the order of thought. Titles
are seldom absolutely good or absolutely bad, except in professors’
hypotheticals.

Observe, now, that in the conveyancer’s senses of the word
“title,” we may have conflicting titles, and a large segment of the
lawyer’s business is summarized by that expression. It embraces
all disputes concerning property except those which turn on the
rights of enjoyment pertaining to a particular kind of estate or
interest, typified by the nuisance case where each party admits the
other’s “title” but disputes the contents of that bundle.

Now comes another of those conveniently evasive phrases of
the conveyancer, “paper title.” Sometimes it carries the implica-
tion that there is really no title, only paper, but at least as often
it is noncommittal on this point. And it does not necessarily mean
a title which is all on paper, with a chain of deeds all the way
from Uncle Sam to the present owner. Interjection of intestate
succession as the link between two of the parties in the chain does
- not deprive the title of this name.® Neither is it improper to apply
it to a title which or1g1nates, not in a patent from the sovereign,
but in adverse possession, provided that the present claimant has

1 Modern probate practice commonly gets the inheritance link into the court record,
as a matter of course, and thence it may get into the records of the register of deeds. In
the older practice, still surviving in some measure, there was no formal record of inher-
itance unless controversy led to an ejectment or a bill to quiet title, or some other bel-
ligerent proceeding.
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a sheaf of conveyances connecting him with the original disseisor.
How many conveyances? Would one be enough? This is another
point on which our profession has not troubled itself with exact-
ness. When your material is relative, you need a vocabulary well
stocked with elastic words.

Now come the terms “original title” and “derivative title.”
Each has its utility, and up to a certain point it is convenient to
use them antithetically to mark the difference between one title
and another. Granted that all titles are derivative in the sense that
there can be no title except so far as the state, through its legal
system, grants it, yet there are important differences between, let
us say, a title by adverse possession and a title by patent from the
sovereign with a chain of conveyances from the patentee. We
need a pair of terms to express this difference. But these terms
cater to the natural thirst of the human mind for perfect antith-
esis. Almost inevitably, we build a classification of titles as “orig-
inal” and “derivative.” Under the first head we put title by admir-
alty decree, title by adverse possession, tax title, etc. Under the
other head we put title by descent and by will, title by deed, title
by execution sale, etc. But does that fit the facts of experience?
In the preceding paragraph, we put the case of a title originating
in disseisin, ripening by adverse possession, and transferred by
deed. Such a title is original from one point of view but derivative
from another. Nor is it necessarily a case where the title ripened
in the hands of the original disseisor and only then became the
subject of transfer. Adverse possession can be established by the
aggregate possession of a series of persons who are connected by
transfer. Furthermore, a title originating in adverse possession
may be good as against one prior owner but not as against another.
A life tenant, who could have sued the disseisor, may be barred,
while a remainderman, who had no action against the disseisor, is
not barred. Again, if one of two former cotenants was under dis-
ability of infancy, while the other was sui juris, the latter may be
barred while the former is not. Before you can say that a title by
adverse possession is a good title, you must consider it in relation
to the persons who might contest it. This being so, might it not
be better (more useful) to think of title by adverse possession as
derived from the adverse parties? We might say that the law pred-
icates transfer of title upon the fact of possession, under certain
circumstances, very much as it predicates transfer of title upon
death, under certain circumstances, or upon the delivery of a
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deed, under certain circumstances. The factual bases of transfer
in these several cases are different, yet not utterly different. Sim-
ilar observations hold true of title by bona fide purchase, which
is sometimes classified as original because the vendor did not have
title to transfer, and the true owner did not make any transfer.
Yet you know that bona fide purchase from T, trustee, may give
title as against C, cestui que trust, but not against X who has rights
superior to both T and C, let us say by mortgage. In this case, too,
you must consider the purchaser’s title in relation to the particular
adverse claimants, and you would insure this wholesome approach
to the case if you thought of bona fide purchase as a process of
derivation of title from these persons. That is surely a more useful
analysis than one which lumps these cases with the admiralty
decree.

On the other hand, the Hohfeldian jurists say, in effect, that
there is no such thing as a derivative title. The idea that the
rights of A can be transferred to B involves, they insist, a child-
ish reification of rights, treating them as sticks and stones which
can be boxed and shipped. What really happens in the so-called
transfer of rights is, in their analysis, the extinguishment of’
the rights, powers, privileges and immunities of the so-called
transferor and the creation of a new set of rights, powers, privi-
leges and immunities in the so-called transferee. Is this a dry
philosophy? Certainly no one will discard the handy term “trans-
fer.” Yet Hohfeld performed a service in reminding us that
there is nothing in the phenomenon of transfer which requires
us to think of it as a delivery of the antecedent rights of the
transferor. His analysis gives us at least as accurate a description
of the results of the transfer. And is it not a better description,
in that it leaves a comfortable place for the exceptional cases
where a transferee gets more than his transferor had? That is, of
course, what happens in cases of bona fide purchase.? Hohfeld
also makes a place for cases where the transferee gets less than
his transferor had, as when a bona fide purchaser from a trustee
reconveys to the trustee. In short, what this analysis does for
us is to make us quite conscious that there is nothing in the
nature of a transfer which makes it inevitable that the transferee

20r do you prefer the analysis developed in the preceding paragraph? The active
vendor may be said to have exercised a power to transfer the interest of the passive third
person. Therefore, there are two transferors, the one acting in his own person, the other
by agent. This analysis is very neat in some cases but gets you into difficulties in others.
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should get precisely the rights of his transferor, neither more nor
less. The writer feels sure that careless thinking about ownership
as if it were a physical thing, and thinking of transfer of ownership
as if it were transportation (aliter, conveyance) of that physical
thing, have done much harm. Especially is this true when the
reification of transfer is embodied in such telling figures of
speech as that “the stream cannot rise higher than its source.”
That invokes the laws of hydrostatics, which surely is not in
order. But that kind of thinking has had distinct influence upon
the law of priorities, notably cramping the doctrine of bona fide
purchase. Furthermore, a lawyer is in some danger of failing
to make the most of existing law if he approaches bona fide
purchase problems with the simple notion that “transfer is trans-
fer,” and that’s all there is to it.

Such reflections drive the writer to the conclusion that a
two-fold classification of titles as original and derivative does
more harm than good, a conclusion in which he has the support
of legal scholars who know more about property than he does.
On the other hand, the words “derive,” “derivative,” etc., are
very useful in the discussion of certain priority problems. We
could not dispense with them unless we indulged in expensive
circumlocutions. The same thing is true of the words “transfer”
and “convey.” In spite of their misleading implications, we must
use them. The course of wisdom, then, is to accept all these words
as part of the legal vocabulary, at the same time resolving not
to let them become our masters.

For the purpose of the ensuing discussion, the writer proposes
to use the word “transfer” with a freedom which might distress
some lawyers. He will apply it not only to consensual transfers,
“by act of the parties,” but also to succession at death, testate or
intestate, to expropriation by creditors’ process, to subrogation—
in short, to all the processes by which, in the common parlance
of our profession, one person may succeed to another’s rights.
In any such discussion as we are entering upon, though distinc-
tions must frequently be drawn, there is constant need for such
an inclusive term.

FirsT PRINCIPLES: QUEST FOR A GENERAL RULE

The most intelligible way to state the law of pr10r1t1es is
by the familiar method of rule and exception, and this is the
method which lawyers have always pursued, though frequently
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a general rule is taken for granted rather than expressed and
attention is confined to exceptions, or contrariwise, a general
rule is asserted as an absolute, in which case we are to under-
stand that it was simply taken for granted that the exceptions
were irrelevant. In using this method it is, of course, important
to get a sound general rule, one which does not have to be eaten
up by exceptions, and one which is not so obscure that its real
meaning must be sought in its implications. What have we here?

One of the broadest generalizations in the whole field of
law is the ancient maxim, qui prior est tempore potior est jure.
He who is prior in time is prior in right. As phrased, it does
not tell us to what kind of cases it applies, so that, for example, it
might seem to say that he who strikes the first blow in a fight has
the stronger legal position, and that one who buys a share of stock
in a corporation today has a better share than one who buys
tomorrow. Without putting any more silly cases, it becomes
apparent that the time-right maxim is not a safe general rule
for all departments of the law. Its field of application must be
narrowed by reading into it an implied term. Nor is it enough
to narrow it to property cases. If you will think through the whole
field of property, you will find many points where the time-right
formula fits the results which we actually reach, but more, many
more, where it does not.?

Suppose we narrow to the cases of conflicting titles. Still we
are in difficulties. In many of these cases the issue concerns the
inherent efficacy of an alleged transfer, as when a deed is chal-
lenged as a forgery, or its delivery is denied, or question is raised
as to the adequacy of the description of the locus in quo, etc.
Again, it may be admitted that a deed is adequate in all formal
respects, but fraud or mistake may be urged to vitiate it. In
such cases, and others making up a long list, time-sequence has
no significance. Even in a case involving issues on adverse posses-
sion, where there is a significant time-factor, it would not con-

3 A complete review of property law from this angle would throw up some interesting
cases, all of them, with strong policy factors. For example, you would think at once of
the irrigation problem, where the law of some of our arid states gives the first appropri-
ator a superior right of appropriation, but the common law of England, in force almost
everywhere in this country, does not. Primogeniture was the rule of descent in the old
common law, but it has almost wholly disappeared. In nuisance cases, time-sequence
means something: for example, in a typical case of householder against manufacturer,
it makes some difference whether house or factory was there first, though you would not
say that this is the primary factor in the case. Other cases can be found. But the out-
standing point would be that time-sequence is usually irrelevant.
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tribute to a solution of the controversy to say, qui prior est tem-
pore potior est jure.

There are obvious difficulties in the way of framing a def-
inition of the field in which the time-right maxim is a useful
general rule. Yet one hesitates to consign it to the limbo of glit-
tering but meaningless generalizations. Not only is the maxim
frequently used by the courts, but our standard terms for ex-
pressing the legal relation between conflicting titles reek of fime-
sequence. ‘“‘Prior,” “priority,” “ 7

3y &¢

senior,” “junior,” all have time-
relationship as their primary meaning, yet in the lawyer’s mouth
they signify, at least as often, a legal conclusion. This speaks more
eloquently than any maxim of the prevalence of the notion that
time and right are linked in a significant way. Let us, then,
abandon the effort to define the jurisdiction of this maxim. After
all, definitions are inconvenient things in this relative world.
It will be more profitable to devote ourselves to an examination
of certain priority problems where the maxim seems to make
good.
THE Two-SQUATTER CASE

A took possession of Blackacre to which he had no title. Then,
before the prescriptive period had run in A’s favor, B, likewise
without title, disseised 4 and now has possession. 4 sues B in
ejectment. The time-right maxim gives judgment for 4, and you
will feel the more inclined to rely on it because other things seem
to be equal. In fact 4 has usually won in such cases, and, if you
seek a simple Tule of thumb for this situation, you cannot do bet-
ter than qui prior est tempore, though you may do as well with
the familiar doctrine that possession is title against all persons
but the true owner. Either is, however, an oversimplification.
The decisions are in confusion, and they can’t be lined up in a
simple yes and no, for count of the weight of authority. There are
several lines of decision, and many cases which require inter-
pretation. One gets furthest toward reconciliation of the decisions,
and at the same time achieves a socially wholesome doctrine, if
one starts, not with time-sequence as his general rule, but with
the public interest in peace. If the first squatter was forcibly
disseised by the second and brought suit promptly, policy clearly
favors the former. To deny him the aid of the state in regaining
his possession, would mean that every squatter is an outlaw, open
to disseisin by all comers, and anyone who ousted him would in
turn be vulnerable to like attack by others, including his disseisee.
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Even with Marquis of Queensberry rules against major violence,
the result would be unseemly. Furthermore, we must not think
of this problem as if squatters were a distinct race living in a world
of their own. In fact they constitute an integral part of the relative
world of landholders, and one cannot distinguish the squatter from
the true owner at sight, as he can, if his eyesight is good, dis-
tinguish cock pheasants from hen pheasants. Therefore, if we
declared an open season on squatters, we would be inviting attack
on landholders generally. Finally, if we took this position, we
would seriously complicate the business of protecting property
rights. Landholders who sought the aid of a court would always
be put to proof of title, and that is often a large order, both on
the fact side and the law side. On the other hand, if we protect
possession, as such, against mere intruders, we relieve the land-
holder from the necessity of proving more than possession, unless
and until proof of more is forced by some showing of title in the
intruder. Even then, we will not require proof of perfect title
but only proof of a title better than the adversary’s title. From
several points of view, then, policy favors Mr. 4, the first squatter.

But suppose that Mr. B, squatter No. 2, entered peacefully in
A’s absence, and did so under color of title and in good faith,
though in fact without title, and suppose that, before 4 brought
suit, B enjoyed a long and undisturbed possession, though less than
that necessary for title by prescription. Now policy does not speak
so loud for 4. Indeed, you may feel that it speaks for B. And
you can make a very good showing for Mr. B on the authorities.
Obviously there will be plenty of cases which lie somewhere be-
tween the extremes we have put, and through them policy does
not draw any bright line. Yet the lawyer who has to advise in any
of these sundry situations will be better equipped with the policy
analysis, which points to distinguishing factors, than with the
time-right maxim, which turns on a factor common to all of the
cases. If and when the controversy gets into court, A’s lawyer
will, of course, argue the time maxim: for that purpose it is al-
ways useful to one side or the other in any priority problem. To
complete the picture, both lawyers in the two-squatter case will
argue legal doctrine concerning the right of a party in ejectment
to avail himself of the title of a third person with whom he is
in no way connected.

4See note, 28 MicH. L. Rev. 184 (1929). Cases are collected in 46 L.R.A. (ns.) 487
(1913); 1918F L.R.A. 252.
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Tested by the two-squatter cases, the time-right maxim seems
to be little more than a statistical truth, like the observation that
juries favor natural persons, especially of female sex, over corpora-
tions, or that courts favor sureties. Speaking of that kind of thing,
have you met the maxim, “Possession [meaning present possession]
is nine points [out of ten] in the law”? This apothegm seems
never to have found favor with lawyers, but it figures in lay dis-
cussion over the cracker-barrel, and sometimes in lay literature.
The writer believes that, like the observations noted above, it
contains a fair measure of statistical truth and might be useful
to the lawyer in the discharge of his advisory functions. It will
be seen that it moves in a different realm of thought from the
time-right maxim. The latter purports to fix legal rights, to be
realized in litigation, while the nine-point maxim suggests practi-
cal advantages, including the advantage of not having to litigate,
and, if litigation comes, the advantages indicated by the maxim
potior est conditio defendentis. For land cases, the nine-point
maxim doubtless exaggerates the truth which it contains, but for
chattel cases, at least for some chattel cases, the ratio should be
99:1.

CoNFLICTING CHAINS OF TITLE

It will be seen at once that our heading embraces the great
bulk of priority problems. For that very reason, we must dis-
tinguish and classify. Suppose 4 presents a patent from the sov-
ereign to X, and deeds X-Y, Y-Z, Z-A4. On the other hand, without
connecting himself with the sovereign or with any one in A’s
chain of title, B shows deeds U-V, V-W, W-B, and asserts continu-
ous adverse possession in ¥, W and himself for over twenty years.
We have already seen that this problem cannot be solved by the
time-right maxim. Time is significant with respect to the period
of prescription, but time-sequence means nothing. Another case:
A presents the same chain of title as before, and C, not connect-
ing himself with the sovereign nor with anyone in A’s chain of
title, presents a decree purporting to quiet title in 7, and deeds
V-W, W-C. Again the time-right maxim is useless. The problem
turns upon the jurisdiction of the court and the construction of
its decree.

Already you see that the case where the time-right maxim
is significant is the case where the two chains of title are inter-
connected, trace to a common source. For example, 4 shows patent
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to X, and deeds X-Y, Y-Z, Z-A, and B, counting on the same
patent, shows deeds X-W, W-B. You don’t need to know much
property law—you only need to keep your head on straight—to
see that, if each of the deeds is an inherently effective transfer
(genuine signature, due delivery, absent fraud, etc.), and if neither
adverse possession nor bona fide purchase has intervened, the
problem of priority between 4 and B is the problem of priority
between Y and W, each of whom took a conveyance from X.
And you know that on that problem the time-right maxim speaks
loudly. Of course the same problem would be presented if B
showed a deed directly from X to himself, or if he showed a deed
or a chain of deeds from Y to himself, or from Z to himself. And
it would be the same if B merely set up a mortgage from any of
these parties in A’s chain of title to himself, or to some third
person with whom he connected himself by assignment. And so
forth, at length. We have had to lay aside many cases in the process
of narrowing our field of inquiry, but the type-case now before us
represents an immense group of practical problems involving a
great variety of transactions in land, goods, and intangibles.
Conclusion, then: as a general rule, between conflicting titles
both based on transfer from the same source, qui prior est tempore
potior est jure. Now you will observe that this same class of cases
comes within the terms of another maxim: Nemo plus juris trans-
ferre potest quam ipse habet. No one can transfer a greater right
than he -himself has. In one respect, this is a better maxim than
the time-right maxim: it tells us with some precision what kind
of case it is talking about, so that we do not need to tack to it a
scope-note. At the same time, it asserts all too vigorously the
notion that no one can transfer more than he has. The mere
implications of the words “transfer,” “derive,” etc. are dangerous
enough, but to work with a maxim which shouts nemo potest is
to invite misunderstanding. Without having taken count, the
writer ventures the statement that the courts have made about
equal use of these two maxims.” That leaves us free choice, and
the writer nominates the time-right formula. He likes it because
it is a bald statement of a rule, with no pretense of putting the
whole philosophy of priorities into one sentence. It also has the

.5 Here, and in all references to judicial use of these maxims, the intention is to
include not merely formal statement of the maxims but the use of any paraphase which
conveys the same thought.
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advantage of being more terse, especially in the elliptical form,
“first in time, first in right,” and it can even be packed into that
hyphenated “time-right” which we have used so frequently in
the preceding discussion. Finally, it has the virtue of challenging
our attention to the point that the first thing to do with a pri-
ority problem is to fix the critical dates, or, as you might say,
to subject the case to chronological analysis.

Qui PosterIOR EsT TEMPORE POTIOR EST JURE:
HEerEIN oF ADMIRALTY LIENS, TAx LiENs AND Tax TITLES

The last point, the importance of dates, remains true when we
turn to certain cases where time-sequence operates in reverse. It
is the general rule of maritime law that one who furnishes sup-
plies to a ship, or repairs a ship, or salvages a ship, gets a lien on the
ship superior to all prior interests therein. It is commonly said
to be a lien in rem. Justification for the rule is found in the policy
of encouraging these beneficent activities. How else can a master,
far from home, get the supplies he needs, or the services he needs?
And it is to the ultimate advantage of those having prior interests
in the ship that the master be able to keep the ship afloat and
complete his voyage. From the rule as stated, it follows that if
from time to time a ship gets supplies and /or services from sun-
dry persons, these persons have liens which rank in inverse order
of time. The last shall be first, etc.

In like manner, direct taxes on land are commonly made a
lien upon the land paramount to all prior interests therein. The
names of supposed owners may be placed on the rolls and personal
notice of assessment may be given to them, but this is merely a
point of convenience and courtesy. As matter of law, the state goes
after the land, in rem, and publication is the only notice required,
if any.® Again you may advert to policy—the ship of state must
be kept afloat for the good of all. Or perhaps you will think this
but another instance of the immorality of government when its
own interests are at stake.

But the lien is merely a first step, a foundation for realization.

6 Obviously this indicates a rule of action for everyone who has an interest in land:
keep a weather eye on taxes. Lienors are peculiarly apt to overlook this point. Thinking
of their interests as merely contingent and prospective, they are likely to ignore the
hazard of taxes, though they would not do so in the case of property of which they were
owners or purchasers.
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If someone does not pay the tax seasonably, the state forecloses its
lien by a tax sale. And in order to realize its advantage, the state
offers to the purchaser a paramount title as of the time when the
lien attached. But with tax liens, as with maritime liens, the last
is best. Therefore the tax title is subject to the lien of taxes later
than that for which the land is being sold, and if those taxes are
not paid, the first tax title will be overtopped by a later tax title.
Of course the burden of taxes is common to all other titles,
and so we can say that a fresh tax title is, in theory, the best
possible title—as good as a fresh patent from the sovereign, not
yet stained by those flaws, which in the course of the years will
inevitably gather upon it like moss. In the case of the tax title,
however, there is more than the usual gulf between theory and
practice. Tax statutes not infrequently run foul of the constitu-
tion, and the procedure of taxing officials is often faulty, and
when litigation over tax titles throws up fact questions, a jury of
the vicinage is not sympathetic with the tax title claimant. Further-
more, even if one can make the tax title stick, its enjoyment is
not wholly enjoyable, by reason of prejudices at which we have
previously hinted. For these and other reasons tax titles are seldom
purchased by others than professionals, the “tax title sharks,”
and these gentlemen are always glad to release a title upon pay-
ment of the sale price with a fat rate of interest, even after the
period of redemption has expired.”

We have touched upon maritime liens and upon tax liens.and
tax titles because a glance at these cases of inverse priority is
illuminating. Among other things, we have here a simple demon-
stration that even when conflicting titles are derived from the same
source, priority in time does not necessarily spell superiority in
right. When it has that effect, it is because the law maker so
chooses. This is not to say that it is silly or unjust or impolitic
to prefer the first in time, as a general rule. At least that gives us
a sensible solution where other things are equal,—for cases which
throw up no material factors except the time-sequence. But that
leaves open the really critical question: how much weight should
be g