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COMMENTARIES

ONX THE

CONSTITUTION OF THE UNITED STATES:

WITH

Y

A PRELIMINARY REVIEW OF THE CONSTITUTIONAL HISTORY
OF THE COLONIES AND STATES BEFORE THE
ADOPTION OF THE CONSTITUTION.

BY

JOSEPH STORY, LL.D.
>

IN TWO VOLUMES.
VOL. I

FOURTI EDITION, WITH NOTES AND ADDITIONS
By THOMAS M. COOLEY.

¢¢ Magistratibus igitur opus est; sine quorum prudentid ac diligentii esse civitas non potest;
quorumque descriptione omnis Reipubli derati tinetur.”
Cicxro, Dx Lza., lib. 3, cap. 2.

** Government is a contrivance of human wisdom to provide for human wui!h."
URKER.

P

- BOSTON:
LITTLE, BROWN, AND COMPANY.
1878.
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TO THE

HONORABLE JOHN MARSHALL LLD,

CHIEF JUSTICE OF THE UNITED S8TATES OF AMERICA.

Sir, :

I ask the favor of dedicating this work to you. I know not to whom it
could with so much propriety be dedicated as to one whose youth was
engaged in the arduous enterprises of the Revolution, whose manhood
assisted in framing and supporting the national Constitution, and whose
maturer years have been devoted to the task of unfolding its powers and
illustrating its principles. - When, indeed, I look back upon your judicial
labors during a period of thirty-two years, it is difficult to suppress aston-
ishment at their extent and variety, and at the exact learning, the pro-
found reasoning, and the solid principles which they everywhere display.
Other judges have attained an elevated reputation by similar labors, in a
single department of jurisprudence. But in one department, (it need
scarcely be said that I allude to that of constitutional law,) the common
consent of your countrymen has admitted you to stand without a rival.
Posterity will assuredly confirm, by its deliberate award, what the present
age has approved as an act of undisputed justice. Your expositions of
constitutional law enjoy a rare and extraordinary authority. They consti-
tate a monument of fame far beyond the ordinary memorials of political
and military glory. They are destined to enlighten, instruct, and convince
future generations, and can scarcely perish but with the memory of the
Constitution itself. They are the victories of a mind accustomed to grapple
with difficulties, capable of unfolding the most comprehensive truths with
mascaline simplicity and severe logic, and prompt to dissipate the illusions
of ingenious doubt and subtle argument and impassioned eloquence.
They remind us of some mighty river of our own country, which, gathering
in its course the contributions of many tributary streams, pours at last its
own current into the ocean, deep, clear, and irresistible.

But I confess that I dwell with even more pleasure upon the entirety
of a life adorned by consistent principles, and filled up in the discharge of
virtuous duty ; where there is nothing to regret, and nothing to conceal ;
no friendships broken; no confidence betrayed; no timid surrenders to
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iv DEDICATION.

popular clamor ; no eager reaches for popular favor. 'Who does not listen
with conscions pride to the truth, that the disciple, the friend, the biographer
of Washington still lives, the uncompromising advocate of his principles ?

I am but too sensible that, to some minds, the time may not seem yet to
have arrived when language like this, however true, should meet the eyes
of the public. May the period be yet far distant when praise shall speak
out with that fulness of utterance which belongs to the sanctity of the
grave.
" But I know not that, in the course of Providence, the privilege will be
allowed me .hereafter to declare, in any suitable form, my deep sense of
the obligations which the jurisprudence of my country owes to your labors,
of which I have been for twenty-one years a witness, and in some humble
measure a companion. And if any apology should be required for my
present freedom, may I not say that, at your age, all reserve may well be
spared, since all your labors must soon belong exclusively to history ?

Allow me to add, that I have a desire (will it be deemed presump-
tuous ?) to record upon these pages the memory of a friendship which has
for so many years been to me a source of inexpressible satisfaction; and
which, T indulge the hope, may continue to accompany and cheer me to
the close of life.

I am, with the highest respect,

Affectionately your servant,

JOSEPH STORY.
CAMBRIDGE, January, 1833.
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EDITOR’S PREFACE

TO THE FOURTH EDITION.

IN preparing for the press a fourth edition of Mr. Jus-
tice Story’s Commentaries on the Constitution, it has been
thought proper to preserve the original text without al-
teration or interpolation, and to put into notes all discus-
sions by the editor, as well as all references to subsequent
adjudications, public papers, and events, tending to illus-
trate, support, or qualify the positions assumed in the
text. The new amendments, however, seemed to demand
treatment in the body of the work, and additional chap-
ters are given for that purpose. In preparing them, the
editor has not been ambitious to enter upon original dis-
cussions, or to advance peculiar views; and he has con-
tented himself with a brief commentary on the provisions
and purposes of the amendments, aiming, as far as possi-
ble, to keep in harmony with the opinions and sentiments
under the inspiration of which they were accepted and
ratified in the several States. So far as it was possible to
derive assistance from adjudicated cases, he has sought to
do so, but he has carefully abstained from the expression
of partisan views on disputed points, and he has not in
general deemed it necessary to anticipate the judgment of
the country upon any such decisions of inferior federal
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vi EDITOR'S PREFACE.

courts as might seem to him chargeable to the disorders
and excitements of the times, and to be unwarranted by
the Constitution. In the main, therefore, such decisions
have been passed over by him without notice.

The liberty has been taken in this edition to retain the
benefit of a portion of Judge Bennett's labors upon the
last, but credit is in all cases given by adding his initials.
Notes by the editors are distinguished from those of the
author by being included in brackets.

UxN1versiTY oOF MICHIGAN, ANN ARBOR, 1873,

Google



PREFACE.

I xow offer to the public another portion of the labors devolved on me
in the execution of the duties of the Dane Professorship of Law in Har-
vard University. "The importance of the subject will hardly be doubted
by any persons who have been accustomed to deep reflection upon the
nature and value of the Constitution of the United States. I can only
regret that it has not fallen into abler hands, with more leisure to prepare,
and more various knowledge to bring to such a task.

Imperfect, however, as these Commentaries may seem to those who are
accustomed to demand a perfect finish in all elementary works, they have
been attended with a degree of uninviting labor and dry research, of
which it is scarcely possible for the general reader to form any adequate
estimate. Many of the materials lay loose and scattered, and were to be
gathered up among pamphlets and discussions of a temporary charac-
ter; among obscure private and public documents; and from collections
which required an exhausting diligence to master their contents, or to
gelect from important masses a few facts or a solitary argument. Indeed,
it required no small labor, even after these sources were explored, to
bring together the irregular fragments, and to form them into groups in
which they might illustrate and support each other.

From two great sources, however, I have drawn by far the greatest
part of my most valuable materials. These are, The Federalist, an in-
comparable commentary of three of the greatest statesmen of their age,
and the extraordinary Judgments of Mr. Chief Justice Marshall upon con-
stitutional law. The former bave discussed the structure and organization
of the national government, in all its departments, with admirable fulness
and force. The latter has expounded the application and limits of its
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viii PREFACE.

powers and functions with unrivalled profoundness and felicity. The
Federalist could do little more than state the objects and general bearing
of these powers and functions. The masterly reasoning of the Chief Jus-
tice has followed them out to their ultimate results and boundaries with a
precision and clearness approaching, as near as may be, to mathematical
demonstration. The Federalist, being written to meet the most prevalent
popular objections at the time of the adoption of the Constitution, has not
attempted to pursue any very exact order in its reasonings, but has taken
up subjects in such a manner as was best adapted at the time to overcome
prejudices and win favor. Topics, therefore, having a natural connection
are sometimes separated ; and illustrations, appropriate to several important
points, are sometimes presented in an incidental discussion. I have trans-
ferred into my own pages all which seemed to be of permanent importance

"in that great work, and have thereby endeavored to make its merits more
generally known.

The reader must not expect to find in these pages any novel views and
novel constructions of the Constitution. I have not the ambition to be the
author of any new plan of interpreting the theory of the Constitution, or of
enlarging or narrowing its powers by ingenious subtilties and learned
doubts. My object will be sufficiently attained, if I shall have succeeded
in bringing before the reader the true view of its powers, maintained by
its founders and friends, and confirmed and illustrated by the actual prac-
tice of the government. The expositions to be found in the work are less
to be regarded as my own opinions than as those of the great minds which
framed the Constitution, or which have been from time to time called upon
to administer it. Upon subjects of government, it has always appeared to
me that metaphysical refinements are out of place. A constitution of gov-
ernment is addressed to the common-sense of the people; and never was
designed for trials of logical skill or visionary speculation.

The reader will sometimes find the same train of reasoning brought
before him in different parts of these Commentaries. It was indispensable
to do so, unless the discussion was left imperfect, or the reader was referred
back to other pages, to gather up and combine disjointed portions of rea-
soning. In cases which have undergone judicial investigation, or which
concern the judicial department, I have felt myself restricted to more
narrow discussions than in the rest of the work; and have sometimes
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PREFACE. ix

contented myself with a mere transcript from the judgments of the court.
It may readily be understood that this course has been adopted from a
solicitude not to go incidentally beyond the line pointed out by the authori-
ties. )

In dismissing the work, I cannot but solicit the indulgence of the public
for its omissions and deficiencies. With more copious materials, it might
have been made more exact, as well as more satisfactory. With more
leisure and more learning, it might have been wrought up more in the
spirit of political philosophy. Such as it is, it may not be wholly useless
as a means of stimulating abler minds to a more thorough review of the
whole subject, and of impressing upon Americans a reverential attachment

to the Constitution, as in the highest sense the palladium of American lib-
erty.

JANUARY, 1833.
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CONSTITUTION

OF

THE UNITED STATES OF AMERICA.
A ]

‘WE, the people of the United States, in order to form a more perfect
union, establish justice, insure domestic tranquillity, provide for the com-
mon defence, promote the general welfare, and secure the blessings of
liberty to ourselves and our posterity, do ordain and establish this Consti-
tution for the United States of America.

ARTICLE I

SecrioN 1.

1. All legislative powers herein granted shall be vested in a Congress of
the United States, which shall consist of a Senate and House of Representa-
tives.

Secrion 2.

1. The House of Representatives shall be composed of members chosen
every second year by the people of the several States, and the electors in
each State shall have the qualifications requisite for electors of the most
numerous branch of the State legislature.

2. No person shall be a representative who shall not have attained to
the age of twenty-five years, and been seven years a citizen of the United
States, and who shall not, when elected, be an inhabitant of that State in
which he shall be chosen. :

3. Representatives and direct taxes shall be apportioned among the
several States which may be included within this Union, according to their
respective numbers, which shall be determined by adding to the whole
number of free persons, including those bound to service for a term of

VOL. I b
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xviii THE CONSTITUTION.

years, and excluding Indians not taxed, three fifths of all other persons.
The actual enumeration shall be made within three years after the firat
meeting of the Congress of the United States, and within every subsequent
term of ten years, in such manner as they shall by law direct. The num-
ber of representatives shall not exceed one for every thirty thousand, but
each State shall have at least one representative ; and, until such enumera-
tion shall be made, the State of New Hampshire shall be entitled to choose
three, Massachusetts eight, Rhode Island and Providence Plantations one,
Connecticut five, New York six, New Jersey four, Pennsylvania eight,
Delaware one, Maryland six, Virginia ten, North Carolina five, South
Carolina five, and Georgia three.

4. When vacancies happen in the representation from any State, the
executive authority thereof shall issue writs of election to fill such
vacancies.

5. The House of Representatives shall choose their speaker and other
officers, and shall have the sole power of impeachment.

SecTION 3.

1. The Senate of the United States shall be composed of two senators
from each State, chosen by the legislature thereof, for six years ; and each
senator shall have one vote. i

2. Immediately after they shall be assembled, in consequence of the
first election, they shall be divided as equally as may be into three classes.
The seats of the senators of the first class shall be vacated at the expiration
of the second year, of the second class at the expiration of the fourth year,
and of the third class at the expiration of the sixth year, so that one third
may be chosen every second year; and if vacancies happen, by resignation
or otherwise, during the recess of the legislature of any State, the executive
thereof may make temporary appointments, until the next meeting of the
legislature, which shall then fill such vacancies.

3. No person shall be a senator who shall not have attained to the age
of thirty years, and been nine years a citizen of the United States, and
who shall not, when elected, be an inhabitant of that State for which he
shall be chosen.

4. The Vice-President of the United States shall be president of the Sen-
ate, but shall have no vote unless they be equally divided.

5. The Senate shall choose their other officers, and also a president pro
tempore, in the absence of the Vice-President, or when he shall exercise the
office of President of the United States.

6. The Senate shall have the sole power to try all impeachments. When
sitting for that purpose, they shall be on ocath or affirmation. When the
President of the United States is tried, the chief justice shall preside; and
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THE CONSTITUTION. xix

no person shall be convicted without the concurrence of two thirds of the
members present.

7. Judgment in cases of impeachment shall not extend further than to
removal from office, and disqualification to hold and enjoy any office, of -
honor, trust, or profit, under the United States; but the party convicted
shall nevertheless be liable and subject to indictment, trial, judgment, and
punishment, according to law.

SectION 4.

1. The times, places, and manner of holding elections for senators and
representatives shall be prescribed in each State by the legislature thereof ;
but the Congress may at any time, by law, make or alter such regulations,
except as to the places of choosing senators.

2. The Congress sball assemble at least once in every year, and such
meeting shall be on the first Monday in December, unless théy shall by
law appoint a different day.

SecrioN 5.

1. Each house shall be the judge of the elections, returns, and qualifica-
tions of its own members, and a majority of each shall constitute a quorum
to do business; but a smaller number may adjourn from day to day, and
may be authorized to compel the attendance of absent members, in such
manner, and under such penalties, as each house may provide.

2. Each house may determine the rules of its proceedings, pumsh its
members for disorderly behavior, and, with the concurrence of two thirds,
expel a member. )

3. Each house shall keep a journal of its proceedings, and from time to
time publish the same, excepting such parts as may, in their judgment, re-
quire secrecy; and the yeas and nays of the members of either house on
any question shall, at the desire of one fifth of those present, be entered on
the journal.

4. Neither house, during the session of Congress, shall, without the con-
sent of the other, adjourn for more than three days, nor to any other place
than that in which the two houses shall be sitting.

SecTION 6.

1. The senators and representatives shall receive a compensation for
their services, to be ascertained by law, and paid out of the treasury of the
United States. They shall, in all cases, except treason, felony, and breach
of the peace, be privileged from arrest during their attendance at the ses-
sion of their respective houses, and in going to and returning from the
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xx THE CONSTITUTION.

same ; and for any speech or debate in either house they shall not be ques-
tioned in any other place.

2. No senator or representative shall, during the time for which he was
elected, be appointed to any civil office under the authority of the United
States, which shall have been created, or the emoluments whereof shall
have been increased during such time; and no person holding any office
under the United States shall be a member of either house during his
continuance in-office.

SectioN 7.

1. All bills for raising revenue shall originate in the House of Represent-
atives ; butthe Senate may propose or concur with amendments, as on other
bills.

2. Every bill which shall have passed the House of Representatives and
the Senate shall, before it become a law, be presented to the President of
the United States; if he approve he shall sign it, but if not he shall return
it, with his objections, to that house in which it shall have originated, who
shall enter the objections at large on their journal, and proceed to recon-
sider it. If, after such reconsideration, two thirds of that house shall agree
to pass the bill, it shall be sent, together with the objections, to the other
house, by which it shall likewise be reconsidered, and, if approved by two
thirds of that house, it shall become a law. But in all such cases the votes
of both houses shall be determined by yeas and nays, and the names of the
persons voting for and against the bill sball be entered on the journal of
each house respectively. If any bill shall not be returned by the Presi-
dent within ten days (Sundays excepted) after it shall have been presented
to him, the same shall be a law, in like manner as if he had signed it, un-
less the Congress, by their adjournment, prevent its return, in which case

, it shall not be a law.

8. Every order, resolution, or vote, to which the concurrence of the Sen-
ate and House of Representatives may be necessary, (except on a question
of adjournment,) shall be presented to the President of the United States ;
and, before the same shall take effect, shall be approved by him, or, being
disapproved by him, shall be repassed by two thirds of the Senate and House
of Representatives, according to the rules and limitations prescribed in the
case of a bill.

SecrioN 8.

The Congress shall have power, —

1. To lay and collect taxes, duties, imposts, and excises, to pay the
debts and provide for the common defence and general welfare of the
Umted States; but all duties, imposts, and excises shall be uniform
throughout the United States:
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2. To borrow money on the credit of the United States:

3. To regulate commerce with foreign nations, and among the several
States, and with the Indian tribes:

4. To establish an uniform rule of naturalization, and uniform laws on
the subject of bankruptcies, throughout the United States:

. 5. To coin money, regulate the value thereof, and of foreign coin, and
fix the standard of weights and measures:

6. To provide for the punishment of counterfeiting the securities and
current coin of the United States:

7. To establish post-offices and post-roads :

8. To promote the progress of science and useful arts, by securing, for
limited times, to authors and inventors the exclusive right to their respec-
tive writings and discoveries :

9. To constitute tribunals inferior to the Supreme Court :

10. To define and punish piracies and felonies committed on the high
seas, and offences against the law of nations : ’

11. To declare war, grant letters of marque and reprisal, and make rules
concerning captures on land and water :

12. To raise and support armies, but no appropriation of money to that
use shall be for a longer term than two years :

18. To provide and maintain a navy :

14. To make rules for the government and regulation of the land and
naval forces : .

15. To provide for calling forth the militia to execute the laws of the
Union, suppress insurrections, and repel invasions :

16. To provide for organizing, arming, and disciplining the militia, and
for governing such part of them as may be employed in the service of the
United States, reserving to the States respectively the appointment of the
officers, and the authority of training the militia according to the discipline
prescribed by Congress :

17. To exercise exclusive legislation in all cases whatsoever, over such
district, (not exceeding ten miles square,) as may, by cession of particular
States, and the acceptance of Congress, become the seat of the government
of the United States, and to exercise like authority over all places purchased
by the consent of the legislature of the State in which the same shall be,
for the erection of forts, magazmes, arsenals, dock-yards, and other needful
buildiogs : — And

18. To make all laws whlch shall be necessary-and proper for carrying
into execution the foregoing powers, and all other powers vested by this
Constitution in the government of the United States, or in any department
or officer thereof. .
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SectiON 9.

1. The migration or importation of such perzons as any of the States
now existing shall think proper to -admit shall not be prohibited by the
Congress prior to the year one thousand eight hundred and eight, but a tax
or duty may be imposed on such importation, not exoeeding ten dollars for
each person. )

2. The privilege of the writ of kadeas corpus shall not be suspended,
unless when in cases of rebellion or invasion the public safety may re-
quire it.

3. No bill of attainder or ex post facto law shall be passed.

4. No capitation, or other direct tax shall be laid, unless in proportion
to the census, or enumeration hereinbefore directed to be taken.

5. No tax or duty shall be laid on articles exported from any State. No
preference shall be given, by any regulation of commerce or revenue, to
the ports of one State over those of another; nor shall vessels bound to or
from one State be obliged to enter, clear, or pay duties in another.

6. No money shall be drawn from the treasury, but in consequence of
appropriations made by law; and a regular statement and account of the
receipts and expenditures of all public money shall be published from time
to time. )

7. No title of nobility shall be granted by the United States: And no
person holding any office of profit or trust under them shall, without the
consent of the Congress, accept of any present, emolument, office, or title of
any kind whatever, from any king, prince, or foreign state.

SecTION 10.

1. No State shall enter into any treaty, alliance, or confederation ; grant
letters of marque and reprisal ; coin money; emit bills of credit; make
anything but gold and silver coin a tender in payment of debts; pass any
bill of attainder, ex post facto law, or law impairing the obligation of con-
tracts, or grant any title of nobility.

2. No State shall, without the consent of the Congress, lay any imposts
or duties on imports or exports, except what may be absolutely necessary
for executing its inspection laws; and the net produce of all duties and
imposts, laid by any State on imports or exports, shall be for the use of the
treasury of the United States; and all such laws shall be subject to the
revision and control of the Congress. No State shall, without the consent
of Congress, lay any duty of tonnage, keep troops, or ships of war, in time
of peace, enter into any agreement or compact with another State, or with
a foreign power, or engage in war, unless actually invaded, or in such im-
minént danger as will not admit of delay.

Google



THE CONSTITUTION. xxiil

ARTICLE 1L

SectiOoN 1.

1. The executive power shall be vested in a President of the United
States of America. He shall hold his office during the term of four years,
and, together with the Vice-President, chosen for the same term, be elected
as follows : —

2. Each State shall appoint, in such manner as the legislature thereof
may direct, a number of electors equal to the whole number of senators and
representatives to which the State may be entitled in the Congress ; but no
senator or representative, or person holding an office of trust or profit under
the United States, shall be appointed an elector.

3. The electors shall meet in their respective States, and vote by ballot
for two persons, of whom one at least shall not be an inhabitant of the
same State with themselves. And they shall make a list of all the persons
voted for, and of the number of votes for each; which list they shall sign
and certify, and transmit, sealed, to the seat of the government of the
United States, directed to the president of the Senate. The president of the
Senate shall, in the presence of the Senate and House of Representatives,
open all the certificates, and the votes shall then be counted. The person
having the greatest number of votes shall be the President, if such number
be a majority of the whole number of electors appointed ; and if there be
more than one who have such majority, and have an equal number of
votes, then the House of Representatives shall immediately choose by ballot
one of them for President; and if no person have a majority, then, from
the five highest on the list the said House shall in like manner choose the
President. But in choosing the President the votes shall be taken by States,
the representstion from each State having one vote; a quorum for this
purpose shall consist of a member or members from two thirds of the
States, and a majority of all the States shall be necessary to a choice. In
every case, after the choice of the President, the person having the greatest
number of votes of the electors shall be the Vice-President. But if there
should remain two or more who have equal votes, the Senate shall choose
from them by ballot the Vice-President.

4. The Congress may determine the time of choosing the electors, and
the day on which they shall give their votes ; which day shall be the same
throughout the United States.

5. No person except a natural-born citizen, or a citizen of the United
States at the time of the adoption of this Constitution, shall be eligible to
the office of President ; neither shall any person be eligible to that office
who shall not have attained to the age of thirty-five years, and been four-
teen years a resident within the United States.
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6. In case of the removal of the President from office, or of his death,
resignation, or inability to discharge the powers and duties of the said
office, the same shall devolve on the Vice-President, and the Congress may
by law provide for the case of removal, death, resignation, or inability, both
of the President and Vice-President, declaring what officer shall then act
as President, and such offieer shall act accordingly, until the disability be
removed, or a President shall be elected.

7. The President shall, at stated times, receive for his services a com-
pensation, which shall neither be increased nor diminished during the peri-
od for which he shall have. been elected, and he shall not receive within
that period any other emolument from the United States or any of them.

8. Before he enter on the execution of his office, he shall take the fol-
lowing oath or affirmation :

9. I do solemnly swear, (or affirm,) that I will faithfully execute the
office of President of the United States, and will, to the best of my ability,
preserve, protect, and defend the Constitution of the United States.”

SecTiON 2.

1. The President shall be commander-in-chief of the army and navy of
the United States, and of the militia of the several States, when called into
the actual service of the United States; he may require the opinion, in
writing, of the principal officer in each of the executive departments, upon
any subject relating to the duties of their respective offices, and he shall
have power to grant reprieves and pardons for offences against the United
States, except in cases of impeachment.

2. He shall have power, by and with the advice and consent of the Sen-
ate, to make treaties, provided two thirds of the senators present concur ;
and he shall nominate, and by and with the advice and consent of the Sen-
ate shall appoint ambassadors, other public ministers and consuls, judges
of the Supreme Court, and all other officers of the United States, whose
appointments are not herein otherwise provided for, and which sball be
established by law ; but the Congress may by law vest the appointment
of such inferior officers as they think proper in the President alone, in the
courts of law, or in the heads of departments.

3. The President shall have power to fill up all vacancies that may hap-
pen during the recess of the Senate, by granting commissions, which shall
expire at the end of their next session.

SecTiON 8.

1. He shall from time to time give to the Congress information of the
state of the Union, and recommend to their consideration such measures
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as he shall judge necessary and expedient; he may, on extraordinary
occasions, convene both houses, or either of them, and in case of disa-
greement between them with respect to the time of adjournment, he may
adjourn them to such time as he shall think proper; he shall receive
ambassadors and other public ministers; he shall take care that the laws
be faithfully executed, and shall commission all the officers of the United
States.

SEcTION 4.

1. The President, Vice-President, and all civil officers of the United
States shall be removed from office on impeachment for, and conviction of,
treason, bribery, or other high crimes and misdemeanors.

ARTICLE III

SecTtiON 1.

1. The judicial power of the United States shall be vested in one Su-
preme Court, and in such inferior courts as the Congress may from time to
time ordain and establish. The Judges, both of the supreme and inferior
courts, shall hold their offices during good behavior, and shall, at stated
times, receive for their services a compensation, which shall not be dimin-
ished during their continuance in office.

SEcTION 2.

1. The judicial power shall extend to all cases, in law and equity, aris-
ing under this Constitution, the laws of the United States, and treaties
made, or which shall be made, under their authority ; to all cases affecting
ambassadors, other public ministers and consuls; to all cases of admiralty
and maritime jurisdiction; to controversies to which the United States
shall be a party; to controversies between two or more States, between a
State and citizens of another State, between citizens of different States, be-
tween citizens of the same State claiming lands under grants of different
States, and between a State, or the citizens thereof, and foreign states, citi-
zens, or subjects.

2. In all eases affecting ambassadors, other public ministers and con-
'suls, and those in which a State shall be a party, the Supreme Court shall
have original jurisdiction. In all the other cases before mentioned, the
Supreme Court shall have appellate jurisdiction, both as to law and fact,

with such exceptions, and under such regulations, as the Congress shall
make.
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8. The trial of all crimes, except in cases of impeachment, shall be by
jury : and such trial shall be held in the State where the said crimes shall
have been committed ; but when not committed within any State, the trial
shall be at such place or places as the Congress may by law have directed.

SecrioN 8.

1. Treason against the United States shall consist only in levying war
against them, or in adhering to their enemies, giving them aid and comfort.
No person shall be convicted of treason unless on the testimony of two wit-
nesses to the same overt act, or on confession in open court.

2. The Congress shall have power to declare the punishment of treason,
but no attainder of treason shall work corruption of blood, or forfeiture,
except during the life of the person attainted.

ARTICLE 1IV.

SectioN 1.

1. Full faith and credit shall be given in each State to the public acts,
records, and judicial proceedings of every other State. And the Congress
may by general laws prescribe the manner in which such acts, records, and
proceedings shall be proved, and the effect thereof.

SecTION 2.

1. The citizens of each State shall be entitled to all privileges and im-
munities of citizens in the several States.

2. A person charged in any State with treason, felony, or other crime,
who shall flee from justice, and be found in another State, shall, on demand
of the executive authority of the State from which he fled, be delivered up,
to be removed to the State having jurisdiction of the crime.

3. No person held to service or labor in one State, under the laws there-
of, escaping into another, shall, in consequence of any law or regulation
therein, be discharged from such service or labor, but shall be delivered up
on claim of the party to whom such service or labor may be due.

SecTION 3.

1. New States may be admitted by the Congress into this Union ; but no
new State shall be formed or erected within the jurisdiction of any other
State ; nor any State be formed by the junction of two or more States, or
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parts of States, without the consent of the legislatures of the Stgtes con-
cerned, as well as of the Congress.

2. The Congress shall have power to dispose of and make all needful
rules and regulations respecting the territory or other property belonging
to the United States; and nothing in this Constitution shall be so con-
strued as to prejudice any claims of the United States, or of any particular
State.

SecTION 4.

1. The United States shall guarantee to every State in this Union a re-
publican form of government, and shall protect each of them against inva-
sion; and on application of the legislature, or of the executive, (when the
legislature cannot be convened,) against domestic violence.

ARTICLE V.

1. The Congress, whenever two thirds of both houses shall deem it
necessary, shall propose amendments to this Constitution, or, on the
application of the legislatures of two thirds of the several States, shall call
a convention for proposing amendments, which, in either case, shall be
valid to all intents and purposes, as part of this Constitution, when ratified
by the legislatures of three fourths of the several States or by conventions
in three fourths thereof, as the one or the other mode of ratification may
be proposed by the Congress : Provided, that no amendment, which may be
made prior to the year one thousand eight hundred and eight, shall in any
manner affect the first and fourth clauses in the ninth section of the first
article; and that no State, without its consent, shall be deprived of its
equal suffrage in the Senate.

ARTICLE VL

1. All debts contracted and engagements entered into, before the adop-
tion of this Constitution, shall be as valid against the United States under
this Constitation as under the confederation.

2. This Constitution, and the. laws of the United States which shall be
made in pursuance thereof, and all treaties made, or which shall be made,
under the authority of the United States, shall be the supreme law of the
land ; and the judges in every State shall be bound thereby, anything in
the constitution or laws of any State to the contrary notwithstanding.

3. The senators and representatives before mentioned, and the members
of the several State legislatures, and all executive and judicial officers, both
of the United States and of the several States, shall be bound, by oath or
affirmation, to support this Constitution ; but no religious test shall ever be
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required as a qualification to any office or public trust under the United
States.

ARTICLE VIL

1. The ratification of the conventions of nine States shall be sufficient
for the establishment of this Constitution between the States so ratifying
the same. ’
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" AMENDMENTS TO THE CONSTITUTION.

ARTICLE I

Congress shall make no law respecting an establishment of religion, or
prohibiting the free exercise thereof ; or abridging the freedom of speech,
or of the press; or the right of the people peaceably to assemble, and to
petition the government for a redress of grievances.

ARTICLE II

A well-regulated militia being necessary to the security of a free state,
the right of the people to keep and bear arms shall not be infringed.

ARTICLE IIIL

No soldier shall, in time of peace, be quartered in any house without
the consent of the owner; nor in time of war, but in & manner to be
prescribed by law.

ARTICLE 1IV.

The right of the people to be secure in their persons, houses, papers,
and effects, against unreasonable searches and seizures, shall not be vio-
lated ; and no warrants shall issue, but upon probable cause, supported by
oath or affirmation, and particularly describing the place to be searched,
and the persons or things to be seized.

ARTICLE V.

No person shall be held to answer for a capital or otherwise infamous
crime, unless on a presentment or indictment of a grand jury, except in
cases arising in the land or naval forces, or in the militia, when in actual
service, in time of war or public danger; nor shall any person be subject
for the same offence to be twice put in jeopardy of life or limb ; nor shall
be compelled, in any criminal case, to be a witness against himself, nor be
deprived of life, liberty, or property, without due process of law ; nor shall
private property be taken for public use without just compensation.

ARTICLE VI.

In all criminal prosecutions the accused shall enjoy the right to a speedy

-
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and public trial, by an impartial jury of the State and district wherein the
crime shall have been committed, which district shall have been previously
ascertained by law; and to be informed of the nature and cause of the
accusation ; to be confronted with the witnesses against him; to have
compulsory process for obtaining witnesses in his favor; and to have the
assistance of counsel for his defence.

ARTICLE VIL

In suits at common law, where the value in controversy shall exceed
twenty dollars, the right of trial by jury shall be preserved; and no fact
tried by a jury shall be otherwise re-examined in any court of the United
States, than according to the rules of the common law.

ARTICLE VIIL

Excessive bail shall not be required, nor excessive fines imposed, nor
cruel and unusual punishments inflicted.

ARTICLE IX.

The enumeration in the Constitution of certain rights shall not be
construed to deny or disparage others retained by the people.

ARTICLE X.

The powers not delegated to the United States by the Constitution, nor
prohibited by it to the States, are reserved to the States respectively, or to
the people.

ARTICLE XI.

The judicial power of the United States shall not be construed to
extend to any suit in law or equity, commenced or prosecuted against one
of the United States by citizens of another State, or by citizens or subjects
of any foreign state.

ARTICLE XII.

1. The electors shall meet in their respective States, and vote by ballot
for President and Vice-President, one of whom, at least, shall not be an
inhabitant of the same State with themselves; they shall name in the
ballots the person voted for as President, and in distinct ballots the person
voted for as Vice-President; and they shall make distinct lists of all
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persons voted for as President, and of all persons voted for as Vice-Presi-
dent, and of the number of votes for each, which list they shall sign and
certify and transmit sealed to the seat of the government of the United
States, directed to the president of the Senate ; the president of the Senate
shall, in the presence of the Senate and House of Representatives, open all
the certificates, and the votes shall then be counted : the person having the
greatest number of votes for President shall be the President, if such
number be a majority of the whole number of electors appointed; and if
no person have such majority, then from the persons having the highest
numbeérs, not exceeding three, on the list of those voted for, as President,
the House of Representatives shall choose immediately, by ballot, the Presi-
dent. But, in choosing the President, the votes shall be taken by States,
the representation from each State having one vote; a quorum for this
purpose shall consist of a member or members from two thirds of the
States, and a majority of all the States shall be necessary to a choice. And
if the House of Representatives shall not choose a President whenever the
right of choice shall devolve upon them, before the fourth day of March
next following, then the Vice-President shall act as President, as in the case
of the death or other constitutional disability of the President.

2. The person having the greatest number of votes as Vice-President
shall be the Vice-President, if such number be a majority of the whole
number of electors appointed ; and if no person have a majority, then from
the two highest numbers on the list the Senate shall choose the Vice-Presi-
dent : a quorum for the purpose shall consist of two thirds of the whole
number of senators, a majority of the whole number shall be necessary to a
choice.

3. But no person constitutionally ineligible to the office of President
shall be eligible to that of Vice-President of the United States.

ARTICLE XIII

1. Neither slavery nor involuntary servitude, except as a punishment
for crime, whereof the party shall have been duly convicted, shall exist
within the United States, or any place subject to their jurisdiction.

2. Congress shall have power to enforce this article by appropriate
legislation.

. ARTICLE XIV.

1. All persons born or naturalized in the United States, and subject to
the jurisdiction thereof, are citizens of the United States and of the State
wherein they reside. No State shall make or enforce any law which shall
abridge the privileges or immunities of citizens of the United States ; nor
shall any State deprive any person of life, liberty, or property, without
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due process of law, nor deny to any person within its jurisdiction the equal
protection of the laws.

2. Representatives shall be apportioned among the several States accord-
ing to their respective numbers, counting the whole number of persons in
each State, excluding Indians not taxed. But when the right to vote at
any election for the choice of electors for President and Vice-President of
the United States, representatives in Congress, the executive and judicial
officers of a State, or the members of the legislature thereof, is denied to
any of the male inhabitants of such State, being twenty-one years of age
and citizens of the United States, or in any way abridged, except for
participation in rebellion or other crime, the basis of representation therein
shall be reduced in the proportion which the number of such-male citizens
shall bear to the whole number of male citizens twenty-one years of age in
such State.

3. No person shall be a senator or representative in Congress, or elector
of President and Vice-President, or hold any office, civil or military, under
the United States or under any State, who, having previously taken an
oath as a member of Congress, or as an officer of the Unied States, or as
a member of any State legislature, or as an executive or judicial officer
of any State, to support the Constitution of the United States, shall have
engaged in insurrection or rebellion against the same, or given aid or com-
fort to the enemies thereof. But Congress may, by a vote of two thirds of
each house, remove such disability.

4. The validity of the public debt of the United States authorized by
law, including debts incurred for payment of pensions and bounties for
services in suppressing insurrection and rebellion, shall not be questioned.

But neither the United States nor any State shall assume or pay any
debt or obligation incurred in aid of insurrection or rebellion against the
United States, or any claim for the loss or emancipation of any slave; but
all such debts, obligations, or claims shall be held illegal and void.

5. The Congress shall have power to enforce by appropriate legislation
the provisions of this article.

ARTICLE XYV.

1.-The right of citizens of the United States to vote shall not be denied
or abridged by the United States, or by any State, on account of race,
color, or previous condition of servitude.

2. The Congress shall have power to enforce this article by appropriate
legislation.
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COMMENTARIES.

PRELIMINARY CHAPTER.
PLAN OF THE WORK.

THE principal object of these Commentaries is to present a full
analysis and exposition of the Constitution of Government of the
United States of America. In order to do this with clearness and
accuracy, it is necessary to understand what was the political posi-
tion of the several States composing the Union, in relation to each
other at the time of its adoption. This will naturally conduct us
back to the American Revolution, and to the formation of the Con-
federation consequent thereon. But if we stop here, we shall still
be surrounded with many difficulties in regard to our domestic
institutions and policy, which have grown out of transactions of a
much earlier date, connected on one side with the common depend-
ence of all the colonies upon the British Empire, and on the
other with the particular charters of government and internal
legislation which belonged to each colony as a distinct sover-
eignty, and which have impressed upon each peculiar habits,
opinions, attachments, and even prejudices. Traces of these
peculiarities are everywhere discernible in the actual jurispru-
dence of each State; and are silently or openly referred to in sev-
eral of the provisions of the Constitution of the United States. In
short, without a careful review of the origin and constitutional and
juridical history of all the colonies, of the principles common to
all, and of the diversities which were no less remarkable in all, it
would be impossible fully to understand the nature and objects of
the Constitution ; the reasons on which several of its most impor-
tant provisions are founded; and the necessity of those conces-
sions and compromises which a desire to form a solid and perpet-
* ual Union has incorporated into its leading features.
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The plan of the work will, theréfore, naturally comprehend three
great divisions. The first will embrace a sketch of the charters,
constitutional history, and ante-revolutionary jurisprudence of the
colonies. The second will embrace a sketch of the constitutional
history of the States during the Revolution, and the rise, progress,
decline, and fall of the Confederation. The third will embrace
the history of the rise and adoption of the Constitution; and a
full exposition of all its provisions, with the reasons on which they
were respectively founded, the objections by which they were
respectively assailed, and such illustrations drawn from contem-
poraneous documents, and the subsequent operations of the gov-
ernment, as may best enable the reader to estimate for himself the
true value of each. In this way (as it is hoped) his judgment as
well as his affections will be enlisted on the side of the Constitu-
tion, as the truest security of the Union, and the only solid basis
on which to rest the private rights, the public liberties, and the
substantial prosperity of the people composing the American
Republic.
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BOOK I.

HISTORY OF THE COLONIES.

CHAPTER 1.

ORIGIN OF THE TITLE TO TERRITORY OF THE COLONIES.

§ 1. THE discovery of the continent of America by Columbus
in the fifteenth century awakened the attention of all the maritime
states of Europe. Stimulated by the love of glory, and still more
by the hope of gain and dominion, many of them early embarked in
adventurous enterprises, the object of which was to found colonies,
or to search for the precious metals, or to exchange the products
and manufactures of the Old World for whatever was most val-
uable and attractive in the New.! England was not behind her
continental neighbors in seeking her own aggrandizement, and
nourishing her then infant commerce.? The ambition of Henry
the Seventh was roused by the communications of Columbus, and
in 1495 he granted a commission to John Cabot, an enterprising
Venetian, then settled in England, to proceed on a voyage of dis-
covery, and to subdue and take possession of any lands unoccu-
pied by any Christian Power, in the name and for the benefit of
the British Crown.? In the succeeding year Cabot sailed on his
voyage, and having first discovered the islands of Newfoundland
and St. John’s, he afterwards sailed along the coast of the conti-
nent from the 56th to the 38th degree of north latitude, and
claimed for his sovereign the vast region which stretches from the
Gulf of Mexico to the most northern regions.*

1 Marshall’s Amer. Colonies, 12, 13; 1 Haz. Collec. 51, 72, 82, 103, 105; Robertson’s
Hist. of America, B. 9.

2 Robertson’s America, B. 9.

8 1 Haz. Coll. 9; Robertson’s Hist. of America, B. 9.
4 Marshall, Am. Colon. 12, 13; Robertson’s America, B. 9.
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§ 2. Such is the origin of the British title to the territory com-
posing these United States. That title was founded on the right
of discovery, a right which was held among the European nations
a just and sufficient foundation on which to rest their respective
claims to the American continent. Whatever controversies ex-
isted among them (and they were numerous) respecting the extent
of their own acquisitions abroad, they appealed to this as the ulti-
mate fact, by which their various and conflicting claims were to
be adjusted. It may not be easy upon general reasoning to estab-
lish the doctrine that priority of discovery confers any exclusive
right to territory. It was probably adopted by the European
nations as a convenient and flexible rule by which to regulate
their respective claims. For it was obvious, that in the mutual
contests for dominion in newly discovered lands, there would soon
arise violent and sanguinary struggles for exclusive possession,
unless some common principle should be recognized by all mari-
time nations for the benefit of all. None more readily suggested
itself than the one now under consideration; and as it was a
principle of peace and repose, of perfect equality of benefit in pro-
portion to the actual or supposed expenditures and hazards attend-
ant upon such enterprises, it received a universal acquiescence, if
not a ready approbation. It became the basis of European polity,
and regulated the exercise of the rights of sovereignty and settle-
ment in all the cisatlantic Plantations.! In respect to desert and
uninhabited lands, there does not seem any important objection
which can be urged against it. But in respect to countries then
inhabited by the natives, it is not easy to perceive how, in point
of justice or humanity, or general conformity to the law of nature,
it can be successfully vindicated. As a conventional rule it might
properly govern all the nations which recognized its obligation ;
but it could have no authority over the aborigines of America,
whether gathered into civilized communities or scattered in
hunting tribes over the wilderness. Their right, whatever it
was, of occupation or use, stood upon original principles deducible
from the law of nature, and could not be justly narrowed or ex-
tinguished without their own free consent.

§ 3. There is no doubt that the Indian tribes, inhabiting this
continent at the time of its discovery, maintained a claim to the
exclusive possession and occupancy of the territory within their

1 Johnson v. M ‘Intosh, 8 Wheat. R. 543, 572, 573; 1 Doug. Summ. 110.
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respective limits, as sovereigns and absolute proprietors of the soil.
They acknowledged no obedience or allegiance or subordination
to any foreign sovereign whatsoever ; and as far as they have pos-
sessed the means, they have ever since asserted this plenary right
of dominion, and yielded it up only when lost by the superior force
of conquest, or transferred by a voluntary cession.

§ 4. This is not the place to enter upon the discussion of the
question of the actual merits of the titles claimed by the respec-
tive parties upon principles of natural law. That would involve
the consideration of many nice and delicate topics, as to the nature
and origin of property in the soil,and the extent to which civ-
ilized man may demand it from the savage for uses or cultivation
different from, and perhaps more beneficial to, society than the uses
to which the latter may choose to appropriate it. Such topics
belong more properly to a treatise on natural law than to lectures
professing to treat upon the law of a single nation.

§ 5. The European nations found little difficulty in reconciling
themselves to the adoption of any principle which gave ample
scope to their ambition, and employed little reasoning to support
it. They were content to take counsel of their interests, their
prejudices, and their passions, and felt no necessity of vindicating
their conduct before cabinets, which were already eager to recog-
nize its justice and its policy. The Indians were a savage race,
sunk in the depths of ignorance and heathenism. If they might
not be extirpated for their want of religion and just morals, they
might be reclaimed from their errors. They were bound to yield
to the superior genius of Europe, and in exchanging their wild and
debasing habits for civilization and Christianity they were deemed
to gain more than an equivalent for every sacrifice and suffering.!
The Papal authority, too, was brought in aid of these great designs ;
and for the purpose of overthrowing heathenism, and propagating
the Catholic religion,2 Alexander the Sixth, by a Bull issued in
1493, granted to the Crown of Castile the whole of the immense
territory then discovered, or to be discovered, between the poles,
so far as it was not then possessed by any Christian prince.3
1 8 Wheat. R. 543, 573; 1 Haz. Coll. 50, 51, 72, 82, 103, 105; Vattel, B. 1, ch. 18,
§207, 208, 209, and note.

% « Ut fides Catholica, et Christiana Religio nostris preesertim temporibus exaltetur,
&c., ac barbare nationes deprimantur, et ad fidem ipsam reducantur,” is the language

of the Bull. 1 Haz. Coll. 3.
8 1 Haz. Collect. 3 ; Marshall, Hist. Col. 13, 14.
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§ 6. The principle, then, that discovery gave title to the govern-
ment, by whose subjects or by whose authority it was made, against
all other European governments, being once established, it fol-
lowed almost as a matter of course, that every government within
the limits of its discoveries excluded all other persons from any
right to acquire the soil by any grant whatsoever from the natives.
No nation would suffer either its own subjects or those of any
other nation to set up or vindicate any such title.! It was deemed
a right exclusively belonging to the government in its sovereign
capacity to extinguish the Indian title, and to perfect its own
dominion over the soil, and dispose of it according to its own good
pleasure.

§ 7. It may be asked, what was the effect of this principle of
discovery in respect to the rights of the natives themselves. In
the view of the Europeans it created a peculiar relation between
themselves and the aboriginal inhabitants. The latter were admit-
ted to possess a present right of occupancy, or use in the soil,
which was subordinate to the ultimate dominion of the discoverer.
They were admitted to be the rightful occupants of the soil, with a
legal as well as just claim to retain possession of it, and to use it
according to their own discretion. In a certain sense they were per-
mitted to exercise rights of sovereignty over it. They might sell
or transfer it to the sovereign, who discovered it; but they were
denied the authority to dispose of-it to any other persons; and
until such a sale or transfer, they were generally permitted to
occupy it as sovereigns de facto. But notwithstanding this occu-
pancy, the European discoverers claimed and exercised the right
to grant the soil, while yet in possession of the natives, subject
however to their right of occupancy ; and the title so granted was
universally admitted to convey a sufficient title in the soil to the
grantees in perfect dominion, or, as it is sometimes expressed
in treatises of public law, it was a transfer of plenum et utile
dominium.

§ 8. This subject was discussed at great length in the celebrated
case of Johnson v. M‘Intosh ; and one cannot do better than tran-
scribe from the pages of that report a summary of the historical
confirmations adduced in support of these principles, which is more
clear and exact than has ever been before in print.

§9. “The history of America, (says Mr. Chief Justice Marshall,

1 Chalmers, Annals, 676, 657 ; 1 Doug. Summ. 213,
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in delivering the opinion of the Court,)! from its discovery to the
present day, proves, we think, the universal recognition of these
principles.

“ Spain did not rest her title solely on the grant of the Pope.
Her discussions respecting boundary, with France, with Great
Britain, and with the United States, all show that she placed it
on the rights given by discovery. Portugal sustained her claim to
the Brazils by the same title.

§10. ¢ France, also, founded her title to the vast territories she
claimed in America on discovery. However conciliatory her con-
duct to the natives may have been, she still asserted her right of
dominion over a great extent of country not actually settled by
Frenchmen, and her exclusive right to acquire and dispose of the
soil, which remained in the occupation of Indians. Her monarch
claimed all Canada and Acadie, as colonies of France, at a time
when the French population was very inconsiderable, and the In-
dians occupied almost the whole country. He also claimed Louis-
iana, comprehending the immense territories watered by the
Mississippi, and the rivers which empty into it, by the title of
discovery. The letters-patent granted to the Sieur Demonts, in
1603, constitute him Lieutenant-General, and the representative
of the king in Acadie, which is described as stretching from the
40th to the 46th degree of north latitude, with authority to extend
the power of the French over that country and its inhabitants, to
give laws to the people, to treat with the natives, and enforce the
observance of treaties, and to parcel out and give title to lands,
according to his own judgment.

§11. < The states of Holland also made acquisitions in America,
and sustained their right on the common principle adopted by all
Europe. They allege, as we are told by Smith, in his History of
New York, that Henry Hudson, who sailed, as they say, under the
orders of their East India Company, discovered the country from
the Delaware to the Hudson, up which he sailed to the 43d degree
of north latitude; and this country they claimed under the title
acquired by this voyage. Their first object was commercial, as

1 8 Wheat. 543. See also Worcester v. Georgia, 6 Peters’s R 515; 4 Jefferson’s Cor-
Tesp. 478 ; Mackintosh’s History of Ethical Philosophy, (Phila. 1832,) 50 ; Johnson v.
M Intosh, 8 Wheat. R. 574 - 588. [Wheat. Int. Law, pt. 2, ¢h. 4, § 5; Jackson v. Wood,
7 Johns. 290 ; Clark v. Williams, 19 Pick. 499 ; Godfrey v. Beardsley, 2 McLean, 412

Coleman v. Doe, 4 S. & M. 40 ; Jones v. Evans, 5 Yerg. 323; Rowland v. Ladiga, 9 Port.
488; Sparkman v. Porter, 1 Paine, 457.]
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appears by a grant made to a company of merchants in 1614 ;
but in 1621, the States-General made, as we are told by Mr.
Smith, a grant of the country to the West India Company, by
the name of New Netherlands. The claim of the Dutch was .
always contested by the English ; not because they questioned the
title given by discovery, but because they insisted on being them-
selves the rightful claimants under that title. Their pretensions
were finally decided by the sword.

§12. “No one of the powers of Europe gave its full assent to
this principle more unequivocally than England. The documents
upon this subject are ample and complete. So early as the year
1496, her monarch granted a commission to the Cabots, to dis-
cover countries then unknown to Christian people, and to take pos-
session of them in the name of the King of England. Two years
afterwards, Cabot proceeded on this voyage, and discovered the
continent of North America, along which he sailed as far south as
Virginia. To this discovery the English trace their title. In this
first effort made by the English government to acquire territory
on this continent, we perceive a complete recognition of the prin-
ciple which has been mentioned. The right of discovery given by
this commission is confined to countries ¢ then unknown to Chris-
tian people’; and of these countries Cabot was empowered to take
possession in the name of the King of England. Thus asserting a
right to take possession, notwithstanding the occupancy of the
natives, who were heathens, and, at the same time, admitting the
prior title of any Christian people, who may have made a previous
discovery.

§13. “The same principle continued to be recognized. The
charter granted to Sir Humphrey Gilbert, in 1578, authorizes him
to discover and take possession of such remote, heathen, and bar-
barous lands, as were not actually possessed by any Christian
prince or people. This charter was afterwards renewed to Sir
Walter Raleigh, in nearly the same terms.

§ 14. «“ By the charter of 1606, under which the first perma-
nent English settlement on this continent was made, James the
First granted to Sir Thomas Gates and others, those territories in
America lying on the sea-coast between the 834th and 45th degrees
of north latitude, and which either belonged to that monarch, or
were not then possessed by any other Christian prince or people.
The grantees were divided into two companies at their own request.
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The first, or southern colony was directed to settle between the
34th and 41st degrees of north latitude ; and the second, or north-
ern colony, between the 38th and 45th degrees.

§15. ¢ In 1609, after some expensive and not very successful
attempts at settlement had been made, a new and more enlarged
charter was given by the crown to the first colony, in which the
king granted to the ¢ Treasurer and Company of Adventurers of
the city of London for the first colony in Virginia,” in absolute
property, the lands extending along the sea-coast four hundred
miles, and into the land throughout from sea to sea. This
charter, which is a part of the special verdict in this cause, was
annulled so far as respected the rights of the company, by the
judgment of the Court of King’s Bench on a writ of quo war-
ranto ; but the whole effect allowed to this judgment was, to re-
vest in the crown the powers of government, and the title to the
lands within its limits.

§16. “ At the association of those who held under the grant
to the second or northern colony, a new and more enlarged
charter was granted to the Duke of Lenox and others, in 1620,
who were denominated the Plymouth Company, conveying to
them in absolute property all the lands between the 40th and
48th degrees of north latitude. Under this patent, New England
has been in a great measure settled. The company conveyed to
Henry Rosewell and others, in 1627, that territory which is now
Massachusetts ; and in 1628, a charter of incorporation, compre-
hending the powers of government, was granted to the purchas-
ers. A great part of New England was granted by this com-
pany, which, at length, divided their remaining lands among
themselves ; and, in 1635, surrendered their charter to the crown.
A patent was granted to Gorges for Maine, which was allotted
to him in the division of property. All the grants made by the
Plymouth Company, so far as we can learn, have been respected.

§ 17. “In pursuance of the same principle, the king, in 1664,
granted to the Duke of York the country of New England as far
south as the Delaware Bay. His royal highness transferred New
Jersey to Lord Berkeley and Sir George Carteret.

§18. «“In 1663, the crown granted to Lord Clarendon and
others the country lying between the 36th degree of north lati-
tude and the river St. Mathes; and in 1666, the proprietors ob-
tained from the crown a new charter, granting to them that prov-
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ince in the king’s dominions in North America, which lies from
36 degrees 30 minutes north latitude to the 29th degree, and
from the Atlantic Ocean to the South Sea.

§19. «“ Thus has our whole country been granted by the
crown while in the occupation of the Indians. These grants pur-
port to convey the soil, as well as the right of dominion, to the
grantees. In those governments which were denominated royal,
where the right to the soil was not vested in individuals, but re-
mained in the crown, or was vested in the colonial government,
the king claimed and exercised the right of granting lands, and of
dismembering the government at his will. The grants made out
of the two original colonies, after the resumption of .their charters
by the crown, are examples of this. The governments.of New
England, New York, New Jersey, Pennsylvania, Maryland, and
a part of Carolina were thus created. In all of them the soil,
at the time the grants were made, was occupied by the Indians.
Yet almost every title within those governments is dependent on
these grants. In some instances, the soil was conveyed by the
crown unaccompanied by the powers of government, as in the
case of the northern neck of Virginia. It has never been ob-
Jjected to this, or to any other similar grant, that the title as well
as possession was in the Indians when it was made, and that it
passed nothing on that account.

§ 20. ¢ These various patents cannot be considered as nulli-
ties; nor can they be limited to a mere grant of the powers of
government. A charter intended to convey political power only
would never contain words expressly granting the land, the soil,
and the waters. Some of them purport to convey the soil alone ;
and in those cases in which the powers of government as well
as the soil are conveyed to individuals, the crown has always
acknowledged itself to be bound by the grant. Though the
power to dismember regal governments was asserted and exer-
eised, the power to dismember proprietary governments was not
claimed. And, in some instances, even after the powers of gov-
ernment were revested in the crown, the title of the proprietors
to the soil was respected.

§21. « Charles the Second was extremely anxious to acquire
the property of Maine, but the grantees sold it to Massachusetts,
and he did not venture to contest the right of the colony to the
soil. The Carolinas were originally proprietary governments.
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In 1721, a revolution was effected by the people, who shook off
their obedience to the proprietors, and declared their dependence
immediately on the crown. The king, however, purchased the
-title of those who were disposed to sell. One of them, Lord
Carteret, surrendered his interest in the government, but retained
his title to the soil. That title was respected till the Revolution,
when it was forfeited by the laws of war.

§ 22. ¢ Further proofs of the extent to which this principle
has been recognized will be found in the history of the wars, ne-
gotiations, and treaties which the different nations claiming ter-
ritory in America have carried on, and held with each other.
The contests between the cabinets of Versailles and Madrid re-
specting the territory on the northern coast of the Gulf of Mex-
ico were fierce and bloody; and continued until the establish-
ment of a Bourbon on the throne of Spain produced such ami-
cable dispositions in the two crowns as to suspend or terminate
them. Betweeen France and Great Britain, whose discoveries,
as well as settlements, were nearly contemporaneous, contests
for the country actually covered by the Indians began as soon
as their settlements approached each other, and were continued
until finally settled, in the year 1763, by the treaty of Paris.

§23. ¢« Each nation had granted and partially settled the
country denominated by the French Acadiec and by the English
Nova Scotia. By the 12th article of the treaty of Utrecht, made
in 1703, his most Christian Majesty ceded to the Queen of Great
Britain ¢all Nova Scotia, or Acadie, with its ancient boundaries.’
A great part of the ceded territory was in possession of the In-
dians, and the extent of the cession could not be adjusted by the
commissioners to whom it was to be referred. The treaty of
Aix la Chapelle, which was made on the principle of the status
ante bellum, did not remove this subject of controversy. Corm-
missioners for its adjustment were appointed, whose very able
and elaborate, though unsuccessful arguments in favor of the
title of their respective sovereigns show how entirely each relied
on the title given by discovery to lands remaining in the posses-
sion of Indians.

§24. ¢ After the termination of this fruitless discussion, the
subject was transferred to Europe, and taken up by the cabinets
of Versailles and London. This controversy embraced not only
the boundaries of New England, Nova Scotia, and that part of
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Canada which adjoined those colonies, but embraced our whole
Western country also. France contended, not only that the St.
Lawrence was to be considered as the centre of Canada, but that
the Ohio was within that colony. She founded this claim on
discovery, and on having used that river for the transportation
of troops in a war with some Southern Indians. This river was
comprehended in the chartered limits of Virginia ; but, though
the right of England to a reasonable extent of country, in virtue
of her discovery of the sea-coast, and of the settlements she made
on it, was not to be questioned, her claim of all the lands to the
Pacific Ocean, because she had discovered the country washed
by the Atlantic, might, without derogating from the principle
recognized by all, be deemed extravagant. It interfered, too,
with the claims of France founded on the same principle. She
therefore sought to strengthen her original title to the lands in
controversy, by insisting that it had been acknowledged by
France in the 15th article of the treaty of Utrecht. The dispute
respecting the construction of that article has no tendency to
impair the principle, that discovery gave a title to lands still re-
maining in the possession of the Indians. Whichever title pre-
vailed, it was still a title to lands occupied by the Indians, whose
right of occupancy neither controverted, and neither had then
extinguished.

§25. ¢« These conflicting claims produced a long and bloody
war, which was terminated by the conquest of the whole country
east of the Mississippi. In the treaty of 1763, France ceded and
guaranteed to Great Britain all Nova Scotia, or Acadie, and
Canada, with their dependencies ; and it was agreed, that the
boundaries between the territories of the two nations in America
should be irrevocably fixed by a line drawn from the source of the
Mississippi, through the middle of that river and the lakes Mau-
repas and Pontchartrain, to the sea. This treaty expressly cedes,
and has always been understood to cede, the whole country on
the English side of the dividing line between the two nations,
although a great and valuable part of it was occupied by the
Indians. Great Britain, on her part, surrendered to France all
her pretensions to the country west of the Mississippi. It has
never been supposed that she surrendered nothing, although she
was not in actual possession of a foot of land. She surrendered
all right to acquire the country; and any after attempt to pur-
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chase it from the Indians would have been considered and treated
as an invasion of the territories of France.

§ 26. <« By the 20th article of the same treaty, Spain ceded
Florida, with its dependencies, and all the country she claimed
east or southeast of the Mississippi, to Great Britain. Great part
of this territory also was in possession of the Indians.

§ 27. « By a secret treaty, which was executed about the same
time, France ceded Louisiana to Spain ; and Spain has since retro-
ceded the same country to France. At the time both of its ces-
sion and refrocession, it was occupied chiefly by the Indians.

§ 28. ¢ Thus, all the nations of Europe who have acquired ter-
ritory on this continent have asserted in themselves, and have
recognized in others, the exclusive right of the discovery to appro-
priate the lands occupied by the Indians. Have the American
States rejected or adopted this principle ?

§29. ¢ By the treaty which concluded the war of our Revolu-
tion, Great Britain relinquished all claim, not only to the govern-
ment, but to the ¢ propriety and territorial rights of the United
States,” whose boundaries were fixed in the second article. By
this treaty, the powers of government, and the right to soil, which
had previously been in Great Britain, passed definitively to these
States. We had before taken possession of them, by declaring
independence ; but neither the declaration of independence, nor
the treaty confirming it, could give us more than that which we
before possessed, or to which Great Britain was before entitled.
It has never been doubted, that either the United States or the
several States had a clear title to all the lands within the boun-
dary lines described in the treaty, subject only to the Indian right
of occupancy, and that the exclusive power to extinguish that
right was vested in that government which might constitutionally
exercise it.

§ 30. “ Virginia, particularly, within whose chartered limits the
.land in controversy lay, passed an act, in the year 1779, declaring
her ¢exclusive right of pre-emption from the Indians of all the
lands within the limits of her own chartered territory, and that no
persons whatsoever have, or ever had, a right to purchase any
lands within the same from any Indian nation, except only per-
sons duly authorized to make such purchase, formerly for the use
and benefit of the colony, and lately for the Commonwealth.’
The act then proceeds to annul all deeds made by Indians to indi-
viduals for the private use of the purchasers.

Google



16 HISTORY OF THE COLONIES. [BooK 1.

§ 31. “ Without ascribing to this act the power of annulling
vested rights, or admitting it to countervail the testimony fur-
nished by the marginal note opposite to the title of the law forbid-
ding purchases from the Indians, in the revisals of the Virginia
statutes, stating that law to be repealed, it may safely be consid-
ered as an unequivocal affirmance, on the part of Virginia, of the
broad principle, which had always been maintained, that the ex-
clusive right to purchase from the Indians resided in the govern-
ment.

§32. “In pursuance of the same idea, Virginia procecded, at
the same session, to open her land-office for the sale of that coun-
try which now constitutes Kentucky, a country every acre of
which was then claimed and possessed by Indians, who main-
tained their title with as much persevering courage as was ever
manifested by any people.

§ 83. ¢ The States having within their chartered limits different
portions of territory covered by Indians, ceded that territory, gen-
erally, to the United States, on conditions expressed in their deeds
of cession, which demonstrate the opinion, that they ceded the soil
as well as jurisdiction, and that in doing so, they granted a pro-
ductive fund to the government of the Union. The lands in con-
troversy lay within the chartered limits of Virginia, and were
ceded with the whole country northwest of the river Ohio. This
grant contained reservations and stipulations, which could only be
made by the owners of the soil ; and concluded with a stipulation,
that ¢ all the lands in the ceded territory, not reserved, should be
considered as a common fund, for the use and benefit of such of
the United States as have become, or shall become, members of
the confederation,’ &c., ¢ according to their usual respective pro-
portions in the general charge and expenditure, and shall be faith-
fully and dond fide disposed of for that purpose, and for no other
use or purpose whatsoever.” The ceded territory was occupied by
numerous and warlike tribes of Indians; but the exclusive right .
of the United States to extinguish their title, and to grant the soil,
has never, we believe, been doubted.

§ 34. ¢ After these States became independent, a controversy
subsisted between them and Spain respecting boundary. By the
treaty of 1795, this controversy was adjusted, and Spain ceded to
the United States the territory in question. This territory, though
claimed by both nations, was chiefly in the actual occupation of
Indians.
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© §35. «“The magnificent purchase of Louisiana was the pur-
chase from France of a country almost entirely occupied by
numerous tribes of Indians, who are in fact independent. Yet,
any attempt of others to intrude into that country would be con-
sidered as an aggression which would justify war.

§36. <« Our late acquisitions from Spain are of the same char-
acter; and the negotiations which preceded those acquisitions
recognize and elucidate the principle which has been received as
the foundation of all European title in America.

§37. ¢ The United States, then, have unequivocally acceded to
that great and broad rule by which its civilized inhabitants now
hold this country. They hold, and assert in themselves, the title
by which it was acquired. They maintain, as all others have
maintained, that discovery gave an exclusive right to extinguish
the Indian title of occupancy, either by purchase or by conquest;
and gave also a right to such a degree of sovereignty as the cir-
cumstances of the people would allow them to exercise.

§38. ¢« The power now possessed by the government of the
United States to grant lands resided, while we were colonies, in
the crown or its grantees. The validity of the titles given by
either has never been questioned in our courts. It has been exer-
cised uniformly over territory in possession of the Indians. The
existence of this power must negative the existence of any right
which may conflict with and control it. An absolute title to lands
cannot exist, at the same time, in different persons, or in different
governments. An absolute must be an exclusive title, or at least
a title which excludes all others not compatible with it, All our
institutions recognize the absolute title of the crown, subject only
to the Indian right of occupancy, and recognize the absolute title
of the crown to extinguish that right. This is incompatible with
an absolute and complete title in the Indians.”

YOL. 1. 2
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CHAPTER II.
ORIGIN AND BETTLEMENT OF VIRGINIA.

§89. Having thus traced out the origin of the title to the soil
of America asserted by the European nations, we may now enter
upon a consideration of the manner in which the settlements were
made, and of the political constitutions by which the various col-
onies were organized and governed. o

§ 40. For a long time after the discoveries of Cabot were made,
England from various causes remained in a state of indifference or
inactivity in respect to the territory thus subjected to her sway.!
Nearly a century elapsed before any effectual plan for planting any
colony was put into operation ; and indeed the ill success, not to
say entire failure, of the first expedition was well calculated to
abate any undue confidence in the value of such enterprises. In
1578, Sir Humphrey Gilbert, having obtained letters-patent from
Queen Elizabeth,? granting him and his heirs any lands discovered -
by him, attempted a settlement on the cold and barren shores of
Cape Breton and the adjacent regions, and exhausted his fortune
and lost his life in the fruitless labor.®* The brilliant genius of
Sir Walter Raleigh was captivated by the allurements of any
scheme which gave play to his romantic temper; and unmindful
of the digastrous fate of his half-brother, or gathering fresh
courage from the consciousness of difficulties, eagerly followed up
the original plan under a new patent from the crown.# To him
we are indebted for the first plantations in the South ;¢ and such
was the splendor of the description of the soil and climate and
productions of that region given by the first adventurers, that
Elizabeth was proud to bestow upon it the name of Virginia, and
thus to connect it with the reign of a virgin Queen.® But not-
withstanding the bri‘ght prospects thus held out, three successive

1 Robertson’s America, B. 9; Doug. Summ. 110, &c. .

2 1 Haz. Coll. 24.

3 Marshall’s Colon. 15, 16; Robertson’s America, B. 9.

¢ ] Haz. Coll. 33 ; Robertson’s America, B. 9. .

§ 1 Haz. Coll. 38-40; 2 Doug. Summ. 385.
6 Marsh. Colon. 17; Robertson’s America, B, 9.
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attempts under the auspices of Raleigh ended in a ruinous disas-
ter, and seemed but a presage of the hard fate and darkened for-
tunes of that gallant, but unfortunate gentleman.!
§ 41. The first permanent settlement made in America under
the auspices of England was under a charter granted to Sir
Thomas Gates and his associates by James the First, in the
fourth year after his accession to the throne of England? (in
1606). That charter granted to them the territories in America,
then commonly called Virginia, lying on the sea-coast between
the 34th and the 456th degrees of north latitude and the islands ad-
jacent within 100 miles, which were not belonging to or possessed
by any Christian prince or people. The associates were divided
into two companies, one of which was required to settle between
the 34th and 41st degrees of north latitude, and the other be-
tween the 38th and 45th degrees of north latitude, but not within
100 miles of the prior colony. By degrees the name of Virginia
was confined to the first or south colony.? The second assumed
the name of the Plymouth Company, from the residence of the
original grantees; and New England was founded under their
auspices.* Each colony had exclusive propriety in all the terri-
" tory within fifty miles from the first seat of their plantation.®
§ 42. Some of the provisions of this charter deserve a particu-
lar consideration from the light they throw upon the political
and civil condition of the persons who should become inhab-
itants of the colonies. The companies were authorized to en-
gage as colonists any of the subjects of England who should
be disposed to emigrate. All persons being English subjects
and inhabiting in the colonies, and every one of their children born
therein, were declared to have and possess all liberties, franchises,
and immunities, within any other of the dominions of the crown,
to all intents and purposes, as if they had been abiding and born
within the realm of England, or any other dominions of the
crown. The patentees were to hold the lands, &c., in the colony,
of the king, his heirs and successors, as of the manor of East
Greenwich in the county of Kent, in free and common socage
only, and not in capite; and were authorized to grant the same to

1 Robertson’s America, B. 9.

2 Marsh. Colon. 25; 1 Haz. Coll. 50 ; Robertson’s Amencn, B.9.

? 1 Haz Coll. 99; Robertson’s America, B. 9.

% Robertson’s America, B. 9. § 1 Haz. Coll. 50.
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the inhabitants of the colonies in such manner and form and for
such estates, as the council of the colony should direct.!

§43. In respect to political government, each colony was to
be governed by a local council, appointed and removable at the
pleasure of the crown, according to the royal instructions and
ordinances from time to time promulgated. These councils
were to be under the superior management and direction of an-
other council sitting in England. A power was given to expel
all intruders, and to lay a limited duty upon all persons traffick-
ing with the colony; and a prohibition was imposed upon all
the colonists against trafficking with foreign countries under the
pretence of trade from the mother country to the colonies.?

§ 44. The royal authority soon found a gratifying employment
in drawing up and establishing a code of fundamental regula-
tions for these colonies, in pursuance of the power reserved in
the charter. A superintending council was created in England.
The legislative and executive powers were vested in the presi-
dent and councils of the colonies ; but their ordinances were not
to touch life nor limb, and were in substance to conform to the
laws of England, and were to continue in force only until made
void by the crown, or the council in England. Persons com-
mitting high offences were to be sent to England for punish-
ment ; and subordinate offences were to be punished at the dis-
cretion of the president and council. Allegiance to the crown
was strictly insisted on ; and the Church of England established.?
The royal authority was in all respects made paramount ; and
the value of political liberty was totally overlooked, or deliber-
ately disregarded.

§ 45. The charter of the first or Virginia colony was succes-
gively altered in 1609 and 1612;* without any important change
in its substantial provisions, as to the civil or political rights of
the colonists. It is surprising, indeed, that charters securing such
vast powers to the crown, and such entire dependence on the
part of the emigrants, should have found any favor in the eyes
either of the proprietors or of the people. By placing the whole
legislative and executive powers in a council nominated by the

1 1 Haz. Coll. 50 ; Marsh. Colon. 25, 26 ; Robertson’s Amer. B. 9.

2 1 Haz. Coll. 50 ; Marsh. Colon. 26.

8 Marsh. Colon. 27, 28,

% 1 Haz. Coll. 58, 72 ; Marsh. Colon. 44, 45, 47 ; Robertson’s America, B. 9.
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crown, and guided by its instructions, every person settling in
America seems to have been bereaved of the noblest privileges
of a free man. But without hesitation or reluctance, the pro-
prietors of both colonies prepared to execute their respective
plans ; and under the authority of a charter, which would now
be rejected with disdain as a violent invasion of the sacred and
inalienable rights of liberty, the first permanent settlements of the
English in America were established. From this period the
progress of the two provinces of Virginia and New England
forms a regular and connected story. The former in the South,
and the latter in the North, may be considered as the original and
parent colonies, in imitation of which, and under whose shelter,
all the others have becn successively planted and reared.!

§ 46. The settlements in Virginia were earliest in point of
date, and were fast advancing under a policy, which subdivided
the property among the settlers, instead of retaining it in com-
mon, and thus gave vigor to private enterprise. As the colony
increased, the spirit of its members assumed more and more the
tone of independence ; and they grew restless and impatient for
the privileges enjoyed under the government of their native coun-
try. To quiet this uneasiness, Sir George Yeardley, then the
governor of the colony, in 1619, called & general assembly, com-
posed of representatives from the various plantations in the col-
ony, and permitted them to assume and exercise the high func-
tions of legislation.? Thus was formed and established the first
representative legislature that ever sat in America. And this
example of a domestic parliament to regulate all the internal
concerns of the country was never lost sight of, but was ever
afterwards cherished throughout America, as the dearest birthright
of freemen. So acceptable was it to the people, and so indispen-
sable to the real prosperity of the colony, that the council in Eng-
land were compelled, in 1621, to issue an ordinance, which gave
it a complete and permanent sanction.® In imitation of the con-
stitution of the British Parliament, the legislative power was
lodged partly in the governor, who held the place of the sover-
eign ; partly in a council of state named by the company; and

1 I quote the very words of Dr. Robertson throughout this passage for its spirit and
general truth. Robert. Hist. of America, B. 9. .

2 Robertson’s America, B 9; Marsh. Colon. ch, 2, p. 54.

8 Henning, Stat. 111; Stith’s Virg. App. No. 4, p. 321; 1 Chalm. Annals, 54.
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partly in an assembly composed of representatives freely chosen
by the pgople. Each branch of the legislature might decide by
a majority of voices, and a negative was reserved to the gov-
ernor. But no law was' to be in force, though approved by all
three of the branches of the legislature, until it was ratified by a
general court of the company, and returned under its seal to the
colony.! The ordinance further required the general assembly, as
also the council of state, ‘ to imitate and follow the policy of the
form of government, laws, customs, and manner of trial and other
administration of justice used in the realm of England, as near as
may be.” The conduct of the colonists, as well as the company,
soon afterwards gave offence to King James; and the disasters,
which accomplished an almost total destruction of the colony by
the successful inroads of the Indians, created much discontent
and disappointment among the proprietors at home. The king
found it no difficult matter to satisfy the nation that an inquiry
into their conduct was necessary. It was accordingly ordered ;
and the result of that inquiry, by commissioners appointed by
himself, was a demand on the part of the crown of a surrender
of the charters.? The demand was resisted by the company; a
quo warranto was instituted against them, and it terminated, as
in that age it might well be supposed it would, in a judgment,
pronounced in 1624 by judges holding their offices during his
pleasure, that the franchises were forfeited and the corporation
should be dissolved.?

§47. It does not appear that these proceedings, although they
have met with severe rebuke in later times, attracted any indig-
nation or sympathy for the sufferers on this occasion. The royal
prerogative was then viewed without jealousy, if not with favor ;
and the rights of Englishmen were ill defined and ill protected
under a reign remarkable for no great or noble objects. Dr. Rob-
ertson has observed, that the company, like all unprosperous so-
cieties, fell unpitied ;4 and the nation were content to forget the
prostration of private rights, under the false encouragements held
out of aid to the colony from the benignant efforts and future
counsels of the crown.

1 Robertson’s America, B. 9; Marsh. Colon. ch. 2, p. 56; 1 Haz. Coll. 131.
2 In 1623. See 1 Haz. Coll. 155.
$ Robertson’s America, B. 9; 1 Has, Coll. 183; Marsh. Colon. ch. 2, p. 60, 62;

Chalmers’s Annals.
* Robertson’s America, B. 9.
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§ 48. With the fall of the charter the colony came under the
immediate government and control of the crown itself; and the
king issued a special commission appointing a governor and twelve
counsellors, to whom the entire direction of its affairs was com-
mitted.! In this commission no representative assembly was men-
tioned ; and there is little reason to suppose that James the First,
who, besides his arbitrary notions of government, imputed the
recent disasters to the existence of such an assembly, ever
intended to revive it. While he was yet meditating upon a plan
or code of government, his death put an end to his projects, which
were better calculated to nourish his own pride and conceit, than
to subserve the permanent interests of the province.? Henceforth,
however, Virginia continued to be & royal province until the period
of the American Revolution.?

§ 49. Charles the First adopted the notions and followed out in
its full extent the colonial system of his father.# He declared the
colony to be a part of the empire annexed to the crown, and im-
mediately subordinate to its jurisdiction. During the greater part
of his reign, Virginia knew no other law than the will of the sov-
ereign, or his delegated agents; and statutes were passed and
taxes imposed without the slightest effort to convene a colonial
assembly. It was not until the murmurs and complaints which
such a course of conduct was calculated to produce had betrayed
the inhabitants into acts of open resistance to the governor, and
into a firm demand of redress from the crown against his oppres-
sions, that the king was brought to more considerate mecasures.
He did not at once yield to their discontents ; but pressed, as he
was, by severe embarrassments at home, he was content to adopt a
policy which would conciliate the colony and remove some of its
just complaints. He accordingly soon afterwards appointed Sir
William Berkeley governor, with powers and instructions which
breathed a far more benign spirit. He was authorized to proclaim,
that in all its concerns, civil as well as ecclesiastical, the colony
should be governed according to the laws of England. He was
directed to issue writs for electing representatives of the people,

1 1 Haz. Coll. 189.

2 Marsh. Colon. ch. 2, p. 63, 64 ; 1 Haz. Coll. 189.

8 1 Has. Coll. 220, 235.

¢ It seems that a charter was subsequently granted by.Charles the Second on the

10th of October, 1676, but it contained little more than an acknowledgment of the
colony as an immediate dependency of the crown. 2 Henning, Stat. 531, 532.
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who with the governor and council should form a general assem-
bly clothed with supreme legislative authority; and to establish
courts of justice, whose proceedings should be guided by the forms
of the parent country. The rights of Englishmen were thus in a
great measure secured to the colonists ; and under the government
of this excellent magistrate, with some short intervals of interrup-
tion, the colony flourished with a vigorous growth for almost forty
years.! The revolution of 1688 found it, if not in the practical
possession of liberty, at least with forms of government well cal-
culated silently to cherish its spirit.

§ 50. The laws of Virginia, during its colonial state, do not
exhibit as many marked deviatio