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PART IV
THE TRIAL BRIEF

By EpsoN R. SUNDERLAND

Professor of Law, University of Michigan
and
Crirrore W. CRANDALL
Professor of Law, University of Florida

CHAPTER XXXVI

Tl TRIAL BRIEF
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(0 Instructions for the Jury,
Use of the Trial Brief.
Sample Drief,

Introduction

The object of the preceding chapters is to show the brief maker
where to find the material for his brief, how to find it, and how to
select out of the mass of material found that which will be suitable for
his use.

The purpose of this search for and selection of material is to make
a proper presentation to the court of the controversy in relation to
which a final adjudication is desired. Hence it 1s necessary now that
we should point out the way the material collected should be used to
the best advantage.

This material mayv be used on the trial and again on the appeal, 1 f
one is taken. A discussion of the methods of handling the maternal

BRIEF MAR.(4TH ED. )27 417



§ 2 TOE TRIAL BRIEF (Part IV

tor the presentation of the case on appeal will be found in the suc-
cecding chapter. The present purpose is to outline a course of inves-
tigation suitable to the preparation of a case for trial and to suguest
methods of making the material collected during the search for author-
ities readily available. As this text is not intended to treat trial prac-
tice, an extended discussion of preparation for trial is not attempted.
However, because of its intimate relation to brief making, certain
vhases of the subject cannot be overlooked.

§ 2. The Theory of the Case

The first aim in the search for authorities is the ascertainment of a
proper theorv of the case. The theory of the case has been defined
as “a comprehensive and orderly mental arrangement of principles and
tacts. conceived and constructed for the purpose of securing a judg-
ment or decree of a court in favor of a litigant.”™ Another writer
defines 1t as the particular line of reasoning ot either party to a suit,
which aims to bring together certain facts of the case in a certain order
or logical scquence, and to correlate them in such a manner as to
produce in the mind a definite result or conclusion, which the advocate
believes entitles him to the judgment or decree of the court, in view
of the application to such result or conclusion of certain principles of
law.: The theory thus constructed lics at the foundation of the case.
Not only must the pleadings be drawn in accordance therewith; but if
the trial is to be conducted in a logical, orderly, and forceful manner,
productive of the best results, the introduction of evidence, the request
for instructions, and the argument to the court must follow the theory
and be governed by it.s

The importance of a well-defined theory of the case does not end
with the trial court. The theory on which the case 1s tried in the lower
court must be adhered to on appeal.t Thus, if the theory of the case on
the trial is that a contract 1s vahd, the party cannot on appeal assert its
ilegalitv.s So. 1f the action is in tort, the plaintiff cannot on appeal
base his richt to recover on contracty L'lrs principle does not, of
course, prohibit the adoption of a new line of argument or authorities.
Within the scope of the theory of the case, a party may bring to his
aid all arguments and authorities he may command. The rule simply
prohibits the taking of a new general position or the presentation of a
new and independent issue.

§ 3. The Provisional Hypothesis

In secking a =ound theory, the first step must consist in the formula-
tion of a provisional hypothesis as a guide in the scarch for authorities.
The hypothesis thus provisionally adopted may or may not prove to be

L Iliott. General Practice, vol. 1, & 93. ! Robbins, American Advocacy, p. 7.
! Terro I{nute & 1. R, Co. v. McCorkle, 140 Ind, 613, 40 N. E. t2.

¢ Lesser Cotton Co. v. St, Louls, 1. M. & 5. Ry. Co,, 114 Fed, 133, 52 C. C. A. 95.

$ Puesoll v, Rosenbaum, 24 Neb, T69, 49 NL W, 08T

¢ Lochwood V. Qualaelbuab, 3 N, T, w1 ¥ dlzoury V. [lowe, 57T N. Y. 128,
418



Ch. XXX\V1I) TIIE TRIAL BRIEF S 4

the final tlicory of the case. Of necessity, it must at first be only an
hypothesis—a guess. It merely gives a definite direction to the search
for authorities A thorough investigation may show that it is whoily
false. DBut even i sucn a case it may lead to a real solution of the
problem, and enable the investigator to formulate the truce theory of the
case. That is to say, a comprehensive study pursued along the line of
a false hypothesis may lead to a line of authorities pointing out the
real principle by which the case is governed. Ot course, in many in-
stances, the working hypotliesis will, on investigation, prove to be cor-
rect, and thus become the theory of the case.

The formulation of a provisional hypcthesis, to be of value, requires
a careful and discriminating analysis of the facts and the law. Al-
though provisional, it must be thorough; for carclessly and hastily
drawn conclusions lead only to distorted views. The more carefully
this provisional hypothesis is searched for and tested, the more cer-
tainly will the investigation of the casc along the lines indicated by such
liypothesis lead to the theory sought.

§ 4. Choice of a Theory

The problem presented by the statement of facts may, sometimes, be
capable of solution on more than one theory. The most faniiliar ex-
amples are the cases in which the party mav have a remedy both at
law and in equity, and those cases under the facts of which the party
may suc on coutract or in tort. In the first class of cases the question
of submission to a jury, or the character of the relief desired, or the
personal responsibility of the defendant, may be controlling in the se-
lection of the theory. A chaice between tort and contract 15 frequently
to be determined by the question of proof: that is to say, -hat theory
should be adopted under which it is most casy to prove the case.

Sometinies a tact essential under one theory camnot be proved,
whereas under the other theory all the essential facts can be established.
For example, supposc the plaintiff purchases a tract of land from de-
fendant at a price of $100 per atre. On the representation that ther
are 1C0 acres 1n the tract he pavs defendant $10,000. It is subsequently
discovered that there are only 90 acres in the tract. The plaintiff’s
attorney orings his actton for fraud. He is unable to recover, because
he cannot prove the fraudulent intent of the vendor; whereas, if he
had brought his action on the contract, he mieht have recovered on the
ground that moncy paid for land in excess of the real quantity, on rep-
resentations made by the vendor which wete untrue, though not fraud-
ulent, may be recovered back.” Here the theory of the case was wrong,
because of lack of facts to sustain it.

Again, where the action might be in tort or contract, the choice of a
theory may be determined by the fact that the period within which the
cause of action on contract would be barred difters from the period
within which an action in tort, arising out of the same facts, would be

' Salisbury v. lowe, 8¢ N, Y. 1,
419



3 4 TOE TRIAL BRIEF (Part IV

barred. So, too, the rules as to amount of the damages recoverable
may be decisive of the question, or one may choose a theory which will
enable him to join several ditferent counts in the same declaration, or
complications in regard to parties may deternune one whether to sue
i tort or contract.

Most commonly, however, there is really no choice, and among a
number of apparent theories only one is legally tenable. Many a case
1s lost which might have been won, had the suit been brought on a
ditrerent theory. The difficulty in such cases consists in a misappre-
hension of the rules of law, in a misunderstanding of the facts, orin a
misapplication of legal principles. These three sources of danger
must be avoided. A mistake in any one will produce an unsound the-
ory, upon which no recovery can be had. Thus, if one wished to sue
for personal injuries suffered by a brakeman 1n a railroad collision, he
migit lose his case under the fellow servant rule if he proceeded on the
theory that the negligence of the engineer caused the injury; whereas
he might recover on the theory that the accident happened by reason
of a dangerous combination of tracks, switches, or other elements
which made an unsaie place in which to work. Or he might be forced
to admit the engineer’s negligence as the immediate cause of the col-
liston, but might, perhaps, escape the fellow servant rule by adopting
the theory that the railroad company negligently employed an incompe-
tent man in that position. It is frequently a difficult thing to deter-
nune what particular breach of duty on defendant’s part caused an
injury, and a case which would be lost on a theory involving one breach
of duty might be won on a theory based upon another.

The books are full of cases where a party has gone into equity only
to find that he has mistaken the true thcory of his case and must
sue at law. An action is often brought on the theory of a quasi con-
tract which should have been brought on the theory that the contract
was express or implied, and vice versa. The statute of frauds may fre-
quently be avoided by a little ingenuity in selecting a theory. Illustra-
tions of the importance of this problem of developing a proper theory
upon which to sue might be indefinitely extended. Upon the lawyer’s
success in solving it will very often depend the success or failure of.
the case.

In those jurisdictions where the practice of setting up the same
cause of action in diftferent counts is permitted, it is often prudent to
prepare for trial on more than one theory, it the attorney is in doubt
as to the precise rule of law applicable to the case, or as to what the
evidence will disclose. In such cases each theory must be embodied
in a separate count, and must be worked out in the same way and
with the same care as if there were no other. At the trial the attorney
can thus avail himself of whatever one of several legal principles may
appeal to the judge as the true rule in the case, or of whatever state
of facts may be brought out in the evidence,.

420



Ch. XXXV THE TRIAL BIRILF § 1

§ 5. Theory of Defendant

What has been said regarding the theory of the case, though ap-
parently referring to the plaintiti’s case alone, is in large part equally
applicable to the defense. ‘That is to say, the attorney for the defense
should work out his theory of the case along similar lines, by a care-
ful analysis of the facts and au investigation ¢f authorities, for the
purpose of discovering the principles controlling the facts. A logical,
consistent, and sound theory is as important to a successful defense
as it 1s to the plaintiff’s case.

§ 6. Theory of the Case as Modified by Adversary’s Theory

In order that his client’s case should be fully safeguarded, the at-
torney should, in formulating his theory of the case, take into careful
consideration the theory of his adversary as disclosed in the pleadings.
If the theory is not discoverable there, he should, from his own stand-
point, try to discover on what possible theory his adversary may rely,
and prepare to meet it, If his search for the law has been properly
pursued with the view of exhausting the authorities, he has probably
discovered a number of cases adverse to his theory. A study of these
authorities will doubtless disclose to him the possible answers 1o his
theory. In other words, the attorney should prepare the law of his
opponent’s case as well as his own, thus qualifving himself to meet
the counter attack of his adversary and to defend his own position.
This study of his opponent’s theory will also show him wherein his
own thicory of the case is weak, thus enabling him to modify it in order
to meet and overcome that of his opponent,

§ 7. The Trial Bricf

The results of his thorouch and careful study of the facts and law
should be embodied in a trial brief for his guidance at the trial. net
tor the court, though it is sometimes well to hand it to the trial judee
at the conclusion of the argument, when questions of law are reserved.

The importance of the trial brief can hardly be overestimated. The
proper preparation of the brief means a thorough study and analvsis
of the facts, a careful and exhaustive search for authorities, which
must 1n turn be thoroughly analyzed, compared, and weighed to deter-
mine their value, and, finally, an arrangement of the facts and the law
in logical order, corresponding to the theory of the case. To the young
lawyer this sort of preparation for trial is invaluable, insuring, as it
does, a thorough preparation difficult to obtain otherwise. In the
larger offices, where one- member of the firm does the court work,
winle other members or the clerks in the office prepare the cases for
trial, the trial brief is almost indispensable,

421



N THE TRIAL DRIEF (Part IV

§ 8. Form and Contents of Trial Brief

The trial brief should centain all the information necessary to en-
able the attorney to properly introduce the evidence in accordance with
the 1ssues and the theory of the case and to present the law in sup-
port of that theory. It should contain the following elements: (1)
An abstract of the pleadings; (2) a list of the grounds for which the
jury and jurors may be challenged; (3) a statement of the facts to be
proved; (4) a brief of the evidence: (3) a statement ot the facis {o be
proved by the adversarv: (0) a brief of the law of the case. Dlank
spaces for ad-ditional notes should be left after the various items.

§ 9. Same-—Abstract of the Pleadings

The trial attorney must have clearly in mind at all titmes the exact
1ssucs raised by the pleadings, This is essential, not only to the proper
mtroduction of evidence on behalf of his client, but also to prevent the
introduction of mcompetent evidence by the otiier party. Consequently
1t 15 mporrant that the triai briet should contam an abstract of the
pleadimzs of Dboth piaimntiff and defendant.  This abstract should be
full enotgh to show clearly the issues in the case. If the pleadings
themselves are volunminous, there should be mserted in the abstract ref-
crences to the pages, folios, or counts of the pleadings, in order to
facilitate reference to the original, should such reference become neces-
sary.

§ 10. Same—Grounds for Challenging the Jury and Jurors

A trial attorney should have a hist of the grounds for which he may
challenge the jury panel or the individual jurors, with a citation of
authorities 1in support thercof. ‘This should be carefully prepared,
kept, and used m each succeeding jury case, IFor this reason while
properly a part of the trial brief, 1t sliould be a separate document.
This quickly supplies the authorities supporting the challenge and
suggests lines upon which to examine the jurors. The list should he
revised after every session of the Legislature, and should be frequently
checked with the recent decisions. It is well, too, to bear in mmnd that
causes for chailenge exist which have not been under consideration by
either the Legislature or the courts, and may arise in any cause. Thia
mstrument may be in the following form:

Girounds for Challenge—]Jury.
A. To the Array.
1. Statutory.
a. Venire served by incompetent person—

Compiled Laws Okl. 1909, § 6S01.
b. Ltc.

422



Ch. XXXVI) T TRIAL BRIEF S 12

2. Common Law.
a. Discrimination against persons of color.
Montgomery v. State, 33 Fla. 115, 42 So. S94.
b. Ltc.
See Decennial Digest, Jury, § 116, and Century ref-
erence.
B. To the Polls.
1. Statutory.
a. Peremptory.
(1) Capital cases (cite statute).
(2) ILte.
b. Cause,
(1} Age (cite statute).
(2} Ltc.
2. Common Law.
a. Relation-hip within mnth degree,
3 Dlackstone, 363.
b. Personal hastility.
Freeman v. P'eople, 4 Denio (N. Y)) 9, 47 Am.
Dec, 210.
c. Iutc.
See [Decermal Digest, Jury, § 120 and cross-ref-
erceices 3 also Century reference.

§ 11. Same—Statement of Facts to be Proved

It is important that the trial brief should also contain a statement
of the facts which must be proved in order to sustain the cause of ac-
tion or the defense. Cases have sometimes been lost because the at-
torney has, m lus cagerness to reach the disputed facts in the case.
overlooked some portion of the formal proof, which was, nevertheles-.
esscntial to his cuse. Thus attorneys have been known to overloui
such an essential part of the case as the venue in a criminal prosecu-
tion, or have forygotten to prove a demand in cases where a demand is
necessary to the right of action. Therefore, to guard against such ac-
cidents, the trial brief should contain a schedule of the facts which
must be proved, with the names of witnesses by whom proof can be
made,

§ 12, Same—Brief of the Evidence

The brief of the evidence should not be arranged wholly in order
of the facts, but, in so far as the oral testimony is concerned, by the
names of the witnesses in the order in which they are to be called, with
a synopsis of the facts to be testified to by each witness. In preparing
the brief, 1f the synopsis i1s checked with the statement of facts to be

423



§ 12 THE TRIAL BRIEP (Part IV

proved, the danger of overlooking any fact necessary to be proved is
as nearly as possible eliminated, and, by attention to the details of the
prooi, the nccessity of recalling a witness tor the purpose of bringiny
out some fact that has been overlooked 1s avoided.

It part of the proof is documentary, the nature of the document
and the facts for which 1t 1s proof should be included in the brief of
cvidence, as far as possible in connection with the evidence of the
witness who is to identify or prove the document. If the documents
themselves are arranged in the same order, their introduction in evi-
dence 1s facilitated.

It may be that the attorney can anticipate that certain objections will
be raised to the admission of some of the evidence. If such is the
case, he should prepare himself on the law relating thereto, and, in
connection with the evidence itself, abstract and cite the authorities
on which he relies to nppose or obviate the objection. If for anv rea-
son, such as the length of the abstract or the number of citations, it
dues not seem advisable to msert such matter in the brief of evidence,
it can be briefed on a subsequent page, with proper reference to the
place where 1t can be found.

§ 13. Same—Facts to be Proved by Adversary

Reference has been made to the necessity of preparing the adver-
sary's case. ‘T'o the extent that the attorney mav be able to anticipate
the adversary’s theory, he should also inciude 1n the trial brief a state-
ment of the facts necessary to sustain that theory. In so far, too, as
he can anticipate his adversary’s evidence and mode of proof, he should
formulate his objections to the proof and prepare the law to sustain
such objections.

§ 14. Same—The Law of the Case

To be of real value, the trial brief must cover both the facts and
the law of the case. The two are interdependent. Facts alone are
meaningless.  Legal principles alone are without signifhicance. It is
only when the two are properly brought together that rights and lia-
bilities can be determined. lHence the trial brief, while it may, per-
haps, be less exhaustive as a presentation of legal argument than the
brief on appeal, must nevertheless contain a full reference to the au-
thorities upon which the theory of the case and all its incidents depend.
It should contain in itself a sufficient statement of the law, as well as
of the facts, to fully sustain every contention which the attorney may
find 1t necessary to make in connection with every phase of his case.

(a) Bricfing Statutes

If it is determined that the case is gov:rned or in any way affectcd
by a statute or a provision of the constitution, such statute or provision
should be set out in the trial bricf. If too long to be quoted in full,
those portions which are of chief importance should be literally tran-

124



Ch. XXXV THE TRIAL BRIEF | § 14

scribed and the other portions abstracted. Usually so much depends
upon the exact wording of a constitutional or statutory enactment that
it 15 unsafe to rely to any great extent upon abstracts or condensations.
There should be appended to the quotation or abstract full references
to all important cases in which the provision has been construed, so
that the trial brief may show on its face the exact meaning and scope
which the courts have assigned to it.

(b) Briefing the Case Law

In cases which turn largely upon issues of fact, and in which no
difficult questions of law are involved, this feature of the trial brietl
will be comparatively simple. But many cases are complicated by legal
principles which are themselves in a state of doubt and confusion, or
by facts which give rise to many serious perplexities as to the rules of
law properly applicable thereto. Whenever such legal questions are
involved, the trial brief should cover them clearly and cotnprehensively.
Each proposition of law involved should be concisely set out, followed
by citations of cases supporting it, with abstracts of the more impor-
tant dectsions, sufficiently full to show their scepe and application.
Stuch abstracts should be carefully prepared, and should be strictly hon-
est, uncolored by the personal views or prejudices of the attorney.
Words of comment may be added to indicate points of special strength
or weakness in the decision, but such comment should form no part of
tiie abstract of the case.

It 1s often a matter of scme difficulty to determine to what extent
the citation and abstraciing of cases should be carried in the trial brief.
An exhaustive search will usually result in the discovery of a large
number of authorities. How many of them should appear in the trial
brief? Probably all those which are bLinding upon the court which
tries the case should be cited, and the more important of them ah-
stracted. 1f there is a dearth of such cases in that jurisdiction, resort
must be had to decisions in other jurisdictions; those being selected
which are the best reasoned and which are most nearly parallel to the
case at bar. Inany event it is better to have too many than too few, and
usually, 1f a case 1s worth mentioning, it is worth being quoted from
or bricfly abstracted. Cases not used in the trial brief should, never-
theless, be preserved, if of any vulue, as they may be needed in pre-
paring the brief on appeal, should the case be taken up.

Cases which are likely to be used as authorities by the other party
should also be abstracted, with comments thereon, showing, if possible,
wherein they may be distinguished, or pointing out circumstances tend-
ing to impair their value, if such can be found.

(c) Instructions for the Jury

It 1s advisable that there be included in the trial brief a draft of
such instructions as the attorney believes should be given and which
he intends to ask the court to give. He cannot always determine be-

425



S 14 THE TRIAL BRIEF (Part IV

forehand all the instructions he may wish to request; but he can an-
ticipate many of them, and his preliminary draft will prove very help-
ful when the time comes to present his requests to the court. Such
draft should be accompanied by ample references to the authorities
upon which the instructions are based, or to such parts of the trial brief
as cover the points of law involved in the instructions.

The final draft of the requests to charge should he in triplicate. one
copy for the court, one for opposing counsel, and one for the attornev’s
own use. No more than one request should he written on a page.
They should be arranged in logical order and numbered.,

§ 15. Use of the Trial Brief

Though the most important general purpose served by the trial brief
is 1ts use for the guidance of the attorney on the trial of the cause, in
the introduction of evidence, and the argument of the questions of
law arising during the trial, the brief may be of considerable use after
the trial is over. The information it contains may be of great value
in the event of a motion for a new trial or a motion in arrest of judg-
ment; and 1f an appeal 1s taken the existence of a well-prepared trial
brief will be found to save an immense amount of labor. As the
theory on which the case was tried must be adhered to on appeal, such
a brief, supplemented by notes taken on the trial, will bring to hand
the larger portion of the material necessary in the preparation of the
brief to be filed in the appellate court.

§ 16. Sample Brief
To suggest a form for applying the rules laid down in the preceding
pages there is inserted below a sample trial brietf

STATE OF MICHIGAN.,
In the Circuit Court for the County of St, Clair, in Chancery.

WILLIAM J. SCOTT.
) Plaintiff,

RODERT C. FRASER,
LOY A. WESTON,
Defendants.

PLAINTIFI'S TRIAL BRIEF.
PART L—ABSTRACT OF THE PLEADINGS.

The bill of complaint is filed to foreclose a mechanic’s lien upon the
interest of the defendants in Lot 12, Block 58, White’s Plat of a part
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Ch. XXXV THE TRIAL BRIEF § 16

of the City of Port Huron, and alleges that on or about the 12th day.
of April, 1920, the defendants, being interested in and holding said
property under a land contract from Margaret Kulin, contracted arzlly
with the plaintiff to erect a building thereom, the plaintitt to be reim-
bursed for the cost and paid ten per cent. of said cost as his fee, said
cost and fee to be fully paid upon the complction of the work; that
directly thereafter plaintiff commenced work, and completed the build-
ing n accordance with the specifications on the 2d day of September,
19215 that plaintiff had served the sworn statement of the amounts due
Iahorers, subcontractors, and materinlinen on the defendants, and filed
the sworn statement of account and proof of service of s=aid statement
of account with the register of deeds as required by the statute; and
that there 1s due the plaintiff on said contract $4.409.27, and pravs for
an accounting, a declaration of lien on the interest of defendants in
said premises, and in the event of nonpayment of the amount found
due a sale of defendant’s interest in said premises to satizsfyv the ex-
penses of this proceeding and the balance found due the plaintiff,

The answer adnuts the interest of defendants in the premises, but
dentes each of the other allegations. To the answer is attached a
cross-bill, which alleges that an oral contract was made whereby
plaintiff was to erect the building for a specific sum, to wit, $13,730,
in accordance with certamn plans and specifications:  that ceriain
changes wers made, the effect of which was to reduce the cost of the
structure, v for which plamnti{t had faied to credit them: that the
building was erected in an unworkmanlike manner, and that unszuit-
able and defective muaterta] was used: and that there 1s now due them
from plamuff, on account of overpayment and damages for defective
and unworkmanhke crection, the sum of five thousand doliars, and
prays an accounting und decree for the amount due them.,

‘The answer to the cross-bill denies that the contract was av alleged
in said cross-bill, admits that changes were made, but denies that the
cffect thercof was to lessen the cost, but avers that, on the contrary,
the effect was to greatly increase the cost, and denies the use of un-
suitable and defective material and the allegation of unworkmanlike
construction,

Issues.

Plamtilf 1s put to the proof of his technical allegations, but appar-
ently the 1ssues to be contested are:

1. Was the contract on the cost plus basis, or was it ior a specific
suny 7

2. If for a specific sum, how much should be added or deducted
therefrom on account of changes from the plans and specifications?

3. Did plaintiff use defective and unsuitable materials?

4. Was the building constructed in a workmanlike manner?
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PART IT.—A STATEMENT OF TIHE FACTS TO BIL PROVEIED.

A. Facts for plaintifi to prove:

1. Interest of defendants in the premises.
Admitted by answer.
Margaret Kuhn,

2. The contract—Its terms—DPlans and specifications.
William J. Scott.

3. Performance of contract—Dates started and finished.
William J. Scott. |

4. I'urnishing Iraser and Weston a sworn statement giving
names of materialmen, laborers, etc.

Demand production; if not produced, introduce copy.
Francis Scott.
(Remark.—As a foundation, notice to produce should
be served.)

5. Presentation of amounts of plamtiff to defendants from
time to time and payments made on them without
question,

Lavton Scott.
Wilham J. Scott,

6. The accounts themselves, one dated December 1. 1920, and
one dated May 1, 1921—5tatements of labor and
material with ten per cent. added.

Demand production; if not produced introduce copies.
Lavton Scott.
Witham J, Scott.
(Remark.—These statements were given the defend-
ants, A notice to produce should be served.)

7. Demand for final settlement—Character of contract ues-

tioned for first time.
William J. Scott.

8. Balance due,

Dooks of Account.
Invoices.
William J. Scott.

0. Acceptance of and taking possession of building by de-

fendants.
William J. Scott.
10. Filing of statements and account with register of deeds.
David Monteith, register of deeds.
Records.
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11. Proof of scrvice of sworn statement of account and the
fling of said proot with register of deeds.
Francis Scott.
David Monteith, register of deeds.
Records.
B. Facts defendant will probably try to prove:
1. That contract was for stipulated sum,

Robert C. Fraser.

Loy A. Weston.

2. That changes from plans and specifications reduced cost.

Probably other contractors.

3. That plaintiff used unsuitable and defective material—Amount
of damage therefrom.

Probably other contractors.

4. That construction was unworkmanlike and damage resulting
therefrom—Amount of.

Probably other contractors.

C. Facts for rebuttal:
I. Facts supporting plaintiff’s theory of contract.

(a) If contract for a stipulated sum, it would have been
in writing.

Wm. J. Scott.

(b) Specifications provided that contractor should have

old material—I'raser sold glass to Herbert Smith.
[erbert Smith.
Spectfications.

(¢) Had contract been as defendants claim, plaintiff would

have kept careful account of changes—Did not.
Charles Connors. foreman for Scott.
William J. Scott.

(d) Had contract been as defendants claim, changes would
have been made only by agreement between Scott
and defendants-—Defendants had men make
changes without Scott’s knowledge—This proce-
dure acquiesced in by Scott during the entire pe-
riod building was in process of construction,

William J. Scott.
Charles Connors.
Robert H. Pickett.
Richard Van Bekkun,
Arunold Henderson,
2. To meet contingency that cotirt finds defendants’ version of
contract correct, show extras and cost of same.
Clarence Hazelton.
Charles Connors.

William J. Scott.
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PART 1II.—-DLIIETF OF THE EVIDEXCT.
Main Case.

Margaret Kuhn—Use subpeena duces tecum, requiring defendants’ con-
tract of purchase brought.
A. Prove contract and introduce.
B. Show payments,

Wilham J. Scott.
A. Give conversation resulting in contract, not omitting—

1. Plamtff to hire all labor and buy material.

2. To be reimbursed for expense and paid ten per cent. tor
SCTVICCS.

3. To be paid on estimates from time to time.

4. Construction to be according to plans and specifications,
with such changes as deiendants desirved.

B. Prove and introduce plans and specifications.

C. Performance of coutract according to plans and specifications,
save as changed by deiendants’ orders.

D. Duate started work : date completed work.

IZ. Prepared for defendants a sworn statement, giving names of
materialiien, etc.  Gave to sen Francis to serve.

I, Presentation of accounts and pavments from time to time with-
out guestion.

Introduce these accounts, made up of items of luhor and
material invoices attached with ten per cent. added for
plaintiff.

(Remark.—Scott gave these to Fraser. A notice to pro-
duce should be cerved. Demand production. If not pro-
cduced. introduce copy.)

G. Acceptance and taking possession of butlding by defendints.

H. Demand for final settiement—Cliaracter of contract questioned
by defendants ror first time.

I. Accuracy of books and accounts.

J. Int:-oduce books and statements showing halance due.

(Note—A fter showing that books are accurately kept, they
are admissible.  Lester v, Thompson, 91 Mich. 231, 31
N. W. 893.)

Layton Scott.
A. Presented account to defendants.
B. Payment made without question, though account made out on
cost plus theory.
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[Francis Scott,
A. Served sworn statement, giving names of materialmen, etc.. on
defendantz.  Give date, place. and manner ot service, De-
mand document. 1i not produced, ntroduce copy.
(Remark.—Give notice to produce.)
. Same as A. for sworn statement ol account,

David Monteith, rezister of deeds.
A. Official position.
L. Introduce records showing—
1. The filing of statement of account.
2. The filing of proof of service oi the statement cof ac-

cournt.

Proof of Defendants-——Probable,
Lov A\, Weston.
Robert C. Iraser.
A. Contract for syecific sum.
13. Changes made 1 plans and specifications,
Crozs-examine above witnesscs on:

A, Sale of glass to Herliert Smith,

B. Directing Scott’s men to make alterations without consulting
NCott.

C. Making pavments 1o Scott on invoices prepared on the cost plus
theory.

D. Examine on each change and addition made, and secure admis-
sion that these made on their orders, 1requently m Scott's
absence.

Other witnesses.

A. Efiect of changes to lessen cost.

B. Detfective and unsuitable materials used.

C. Unworkmanlike construction,

Plaintiff’s Rebuttal.
William J. Scott.
A. Custom of business not to take contracts of this size for specific
sum, unless in writing.
D. Advised defendants thut, 11 he took for specific sum, wouid
have to have written contract.
C. Did not keep account of changes; would have doune so had con-

iract been for specitic sum.

D. IHad contract been for specific sum, changes would not have
been made by workmen on deiendants’ orders.

L. Go over items of change; show extra cost of each. Conduct
this examination from memorandum furmshed by Scott.

£y -
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Charles Connors.
A. Foreman for Seott.
3. Custom to keep careful account of all changes in specifications
where contract for specific sum; not done i this case,
C. Deiendants ordered chanees, which were carvied out, in the ab-
«ence of Scott, and this procedure acquicsced in by Scott.
Seott does not do this, where contract for specitic sum.
D). Go over items of change; show extra cost of cach. Conduct
from memoranduni,
FHerbert Smith.
Purchi~e of glass from Fraser.
Robert H, Pickett.
Richard Van Dekkuam,
Arthur Henderson.
Deiendants ordered changes in Scott’s absence, and they were per-
mitted to make same; not permitted by Scott, where contract
15 for spectfic sum,

DALT IV, A STATEMENT OF FACTS TO BE PROVED BY THE ADVER-
SARY.
(Note.—TIn preparing this brief, it was found more convenient to in-
clude this part under Part 11.)

PART V. TIHE LAW OF TIIE CASL.

An abstract of those sections of ine mechanic's lien law pertinent to
this case, with references to the cases construing them, should be placed
here,

(Note.—A\s the form of Lriefing the law is illustrated by the speci-
men briefs on aps eal f=ee pages 448, 471, 1t 1s not decmed neces-
sary to extend this brief further. The same orderly arrange-
ment, care, and accuracy is required here as in the briefs on ap-
peal,
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