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Abstract

This paper seeks fo establish the extent to which the incidence of
divorce and the character of the law regulating the legal dissolution of
marriage can be accounted for'by Thistorical contihuities and cultural -
traditions in distinctive 'families of nations'. The réséarch brings
together the diverse tradmons of comparatlve law and comparative
sociology. and uses both to come to grips with' the: questions of why -
divorce rates vary from country to'country and why there has been such a
massive increase in the divorce rate in ‘the post-war era.. A multivariate
model of cross- natmnal d1vorce outcomes suggests the strong mﬂuence of
historical continuities within distinctive ‘families of nations' on divorce
outcomes in the 1960s and a much enhanced influence of social context
variable/s on the character of the law in the next two decades. -



rIxitr'dduction :

* The cross-national research on the determinants of divorce which is

L reported here has a very. particular:-focus. It is a. contribution to a much

" wider research project on whether so-called 'families of nations' are a
" ‘major force shaping patterns.of publicr'p’olicy in advanced capitalist
societies. 1 - The family. of nations concept is a new - or a better word
rrught be, rediscovered - concept in sccwloglcal and public policy
'analysm It harks back to an. acadexmc tradition, popular in ‘political .

science, sociology and law in the early decades of this century, which

insisted that, in order to comprehend the variety of policy outcomes to o

P be-found in modern states, it was necessary. to trace back their roots to.
commonahtxes shared by groups of fiations in virtue of a shared history,

' chlture legal tradition and language .In this view, it mattered that
--nations were Enghsh speakmg Scandmavxan ‘or Germanic ard it

Lo matter ed: becaqse_. that attlebntlon ‘gol:d,us, something about contemporary
- policy outcomes. - . AR

In the post-wér“era; con{néraitiVejrfeeeafch in all the disciplines,
" concerned with public policy has-largely abandoned this approach and

- -adopted. a paradigm, the origins of which are more exclusively

o socioclogical. From this more recent perspective, the proper task of
comparative analysis is to reduce "proper names to explanatory variables"
(Przeworski, 1987, 38-39). The. prop'rer,names in question are those of
' nations and the task, as construed in the literature, has involved

" demonstrating that cross- -national variation is substantially attributable to

the impact of structural vanables whether of a social, economic,

- ‘demographic or political nature.” The guldlng hypothes1s of the families
of nations project is that, desp1te 1ts,many valuable contributions to our
understanding, - this 'sociologising' of comparative public policy analysis

~ has p0551b1y led to an unwarranted neglect of the importance of historical

continuities .and their attachcd cultural and legal dimensions. Proceedmg
. from’ identified policy corimonalities within groups of nations with -

S The senior. contributors to this research endeavour are Francis G. Castles (Public Pclicy
Program, Australian National University), Manfred Schmidt (Political Science, Heidelberg) -

. and Goran Therborn (Sociology, Goleborg)



prima facie -shared national attributes, it seeks to establish the degree to
which these policy outconies must be seen as a consequence of historical
continuities. - As we shall see, the incidence of divorce and the character
of the laws governing the legal dissolution of marriage are features of
advanced capitalist societies i which such commonalities are extremely
apparent. )

Public Policy in the Domestic Sphere

The decision to divorce is an action in the domestic sphere based
largely on private considerations and, hence, a very proper subject for
sociological analysis. It is also, however, a decision much constrained by
public policy enunciated through legal enactments. Indeed marriage and
the conditions under which it may be terminated is one of the oldest
arenas in which the law has been used to regulate relations amongst
citizens. Even under Roman law, where marriage was essentially a
private contract to be dissolved at the behest of either party, certain.
formalities had to be observed, such as the delivery by one party to
another before witnesses of a document expressing the intention to
terminate marriage and, in cases where the future of children or the
division of property were in dispute, issues were settled by the courts.
As Kitchin (1912, 2) points out, "the first known case of Roman divorce
was therefore said to have been in the interests of public policy". )

Divorce, irrespective of the extent to which it is considered a prlvate
matter, is necessarﬂy a pubhc concern for at least three reasons.

First, the dissolution of marriage raises important issues of social-
protection, including, first and foremost, the duty of the collecﬁvity to
protect children and, in some times past, including under Roman law,
and a major consideration in most contemporary divorce. legislation, the
duty to ensure the protection from explmtatlon of the Weaker -party by
the stronger

Second; the termination of marriage involves both issues of public
Lpggg_ls_and political economy. Governments have always seen it as their
role to reinforce religious or community standards concerning the



‘proper .observance of marriage and have often been concerned with the
possible demographic consequences of increased marital instability. . -
Today, they are extremely aware.of the economic burdens imposed on
the state by disruption of matrimonial ties and the .effectiveness of family

-law and family services are frequently evaluated with an eye.to cost-
benefit analysis {see, for instance, Wolcott and Glezer, 1989, 5-6).

Finally, divorce is an issue of publi;: policy because changing social and
economic circumstances may ocutmode existing laws and motivate
strenuous demands on the part of concerned groups for reform. As later
sections make clear, the post-war era has witnessed a massive movement
for divorce law reform in the countries of advanced capitalism and with it

~a velfy substantial increase in the divorce rate in most of these countries.

‘Not.only is divorce law a matter of public concern, it is also an area of
extreme cross-national variation.  Indeed, as a major ‘authority points out,
it is arguably the field of private law in which national diversity is most "
fglé\ring; (Rheinstein, 1972, 8). This paper therefore proceeds from the
perspective that the divorce rate and the changes that have taken place
in it over time are public policy outcomes susceptible to comparative
ana1y51s in a.manner similar to others that have been treated in the

- comparative public policy literature that has, in recent years, become. a
iprogressively more important.component of both sociology and political
science. - ‘

The vq;l_ume of divorce occurring at any time may be seen as the
consequénce of the complex interplay of social and economic forces
P mﬂuencmg 1r1d1v1dua1 behaviour, and of legal enactments, simultaneously
: shaped by citizen demands made on governments and collective views as
to the moral and econom;q repercussions of change. There are, however,
a priori reasohs why we t,might expect public policy outcomes in the
arena of family law to be responsive to a somewhat different balance of -
~ forces from those with which we are familiar in the spheres of economic
.+ dnd social pelicy. Becatise the decision to seek a legal dissolution’of =+
- ‘marriage is personal, the aggregation of such decisions'in the divorce. .
‘rate does not involve the direct intervention of government.. Rather the-,
intervention is an indirect one which conditions the probability that; - . .




applications for legal dissolution are actualised. This means that the law
enjoins what shall not be permissible rather than stipulating what actions
the government will take. Whereas pubhc policy analysis is most usually
concerned with the positive interventions of governments or the
consequences of laws in terms of ‘who gets what, when and how'2, here
we shall be concerned with the character of laws as policy outputs, sui
generis, empowering individuals to adopt ‘certain courses of action and
preventmg others. :

Moreover, the moral dimension of marriage implies thatcrul@m__
attitudinal dimensions of social behaviour are inherently likely to have a

greater impact on outcomes than in many other public policy arenas.

Rehmous Dbeliefs and social customs stipulating the proper conception of s
' marrrage will clearly influence law-makers and the same factors will help

to shape 1nd1v1dua]q decisions to stay within-er-seeli-relief-from.the _3

P -

mantal state. The transmlssmn of such beliefs and custgms_Qc_cur__,,

_are, in general subject only to gradual change That in turn, 1mp11es a '
degree of historical continuity within nations over time and, within
groups of nations sharing a common culture and some common historical
experience, the likelihood that laws regulating marriage, a.m.tudas,,a;gg
circumstances.justifying-the.dissolution.afamarriage and the rates of
divorce that are their joint consequence will be in some measure similar.
In the context of this research endeavour seeking to establish the extent
to which public policy outcomes in contemporary states manifest -
patterns of similarity within ‘families of nations' defined by their '
historical and cultural affinity, the domestic arena of marriage and the -
family constitutes a critical case, for if such patterns are not apparent
here, they are scarcely 11ke1y to be ewdent to any greater degree in
economic or social pohcy arenas, which are so much more obviously
responsive to the changmg character of structural constramts

2This also applies to many aspects of the increasingly expiicit adoption of .integrated
packages of 'family’ policy, where the state intervenes to provide a whole series of services
1o the family with the dual objectives of providing social -protection and maintaining family
stability (see Kamerman and Kahn, 1978). Clearly, some -aspects of family policy in this
sense may be relevant to the incidence of divorce, a point discussed somewhat more fully.in a
later section. .



F'amilies,of Nations and the Law of I?i,vorcer 7

CIn order to complehend the nature of the relatlonshlp between
famxhes of na‘uons and dxvorce rates, 1t is necessary fll’St to define the
boundanes of groupmgs of nations 1n terms of the ‘historical development‘
of the law relating to the d15501ut10n of marriage. As we shall see, three
of the grouping whmh emerge from such an analysis are quxte similar to,
but not identical with, the groupings of English-speaking, Scandinavian
and German-speaking nations that were commonly used as the organising
format of comparative studies of an earlier era.

"~ The development of the law of divnrce in Europe and the nations of
European ‘settlernen:t is, as we might expect, quite inseparable from
religion Vand‘the major historical watersheds in the process of '
‘secularisation, the' Re_formation and the French Revolution. Prior to the
Reformation, the law regulating marrlage in Europe was the canon law of
the Roman Cathohc Church, essentially based in the indissolubility of
’nuptual bonds The only significant reliefs from the marital state were
the possrblhty of annulment or judicial separation without the right of
remarrlage the latter under a variety of mrcumstances rendering the
sharmg of bed and board’ lntolerable but usually mtolerable only to men.
In England and Ireland alone of the countries of Europe the canon law
remalned almost entlrely untouched until well into the 19th century,
although in England, divorce by Private Act of Parliament alleviated its
stnngent apphcatron forr the very rlch (see Stone, 1990).

The great change brought about by the Refo mation for a large part.of
the rest of westem Europe was not so much any immediate change in the
stlpluatlons of canon law; buta transfer from ecclesiastical to civil
JurlSdlCthn ‘and the rejectxon of the pnncxple of 1ndlssolub1hty which
over a penod of centunes permltted some extension of the grounds of
divorce, but only where such grounds might be deduced from scriptural
text. Adultery was the ground that obviously had such biblical
provenance, althougn of the Protestant divines, only Calvin saw mens’

raduItery as _]uStlfyng the sime opprobnum as that of womien (Rheinstein, '

1972, 22). Moreover, in v1rtually all the countries of western Europe
excludmg England and Ireland but including the Cathohc areas



untouched by the Reformation, the French Revolution and the subsequént
carry through of its principles into the Napoleonic Civil Code, marked
some reversion to.the gentler notions of Roman law in its later Christian
development, departing still further from the concept of the
indissolubility of marriage and in principle permitting divorce by mutual
consent and the convertibility of judicial separation into divorce.

The influence of the Code Napoleon was relatively short-lived in
several of the more Catholic countries, leaving a reasonably clear division
of European:families of nations by the early 19th century: the countries
~ where the canon law was essentially unchanged (England and Ireland and
the Italian principalities and France, these latter reverting to Catholic
ecclesiastical practice with the Restoration), the countries where ‘
Protestantism was conjoint with the influence of certain of the ideas -
stemming from the French Revolution (essentially Scandinavia and the
German-speaking nations) and the countries in which the mutual consent
notion was more than somewhat trammelled by restrictions imposed by
Catholic influence (Belgium and the Netherlands). In addition, outside -
Europe, the varied laws of the 'United States were dominated by the
Reformation ethos unalloyed by the reformist spirit of the revolution in
France, but strongly affected by canon law influences inherited from the
common law of England. B S

Further developments over the course of a century led to a further
differentiation of types of divorce law, so that, in the pre-war decades of
this century it is possible to distinguish five reasonably distinct families of
nations.3 First, there was an English-speaking family, excluding Ireland
and with the USA as a partial exception. These nations essentially’
imported. the law of England, prohibiting divorce. except on the grounds
of adultery (permitted under English law only from 1857), still

3 A simpler distinction, common to earlier work in comparative law, would be between
Anglo-American, Nordic and. Romano-Germanic legal systems. This typology,- regarded by
Glendon as illuminating in understanding the character of national differences in both the
contemporary. law of - abortion and divorce, is an illustration that the 'families of nations'
concept we utilise in this chapter and volume is neither new nor alien to the -analysis of
legal systems (Glendon, 1987). The Romano-Germanic system apart (which our typology of
five families of nations further subdivides), the two other systems identified in the
comparative law tradition are identical to the families of nations used throughout this study.
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interpreted more permissively for men than women. As Kitchin (1912,
231-33) notes:

“"The cotonies and dominions of British origin which enjoy
~ responsible government commenced like America and
. the Crown colonies, with the English law and all its
~eccles:.ast1ca1 anomalies. In Canada the law has been )
allowed to remain for the most part as it was...In Australia
~and New Zealand the English. Divorce Act was put into
‘ - force between 1860 and 1873, and has in those dominions
' always operated against all attempts to introduce a more
libe_ral and _equitable law."

Moreover, this standardisation of divorce laws in the colonies was an
outcome of eonscious policy design, with the British government "anxious
that '(la’ws) continue to conform to English law and practice”, since
otherwise there might have been "problems of recognition of divorce .
’decrees frorn one Junsdlctlon to another" (Phillips, 1988, 436). In the
Austrahan and New Zealand colomes some changes were introduced in
the late 19th century, mcludmg the equal standing of women and some
extensxon of the grounds of divorce, but before 1919, when New Zealand .
mtroduced separation as a ground, divorce in all the English-speaking
dominions was based firmly on the concept of fault, with adultery the
fault par excellence :

Until this time, perheps the easiest way to characterise the
development of divorce law in England and its dominions would ‘be to say
that-it had entered .into its Reformation phase two centuries or more
after the same development had occurred in north-western Europe. 'In
the United States the far earlier Reformation impulse had led to -a vast
prohferatlon of the grounds for complaint, but fault remained firmly
entrenched as the guiding principle of the system, with adultery the one
ground common to all states circa 1931 and with only around a third of
the- states havmg any provision for separation as a ground and, then,
usually separation only for a very Iengthy penod (see Vermer 1932, 3-4,
61, 70 71). R :
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In the countries where the Reformation spirit was combined with the -
secularising tendency of the French Revolution, a degree of divergence
developed between the Scandinavian countries of homogeneous Lutheran
faith and the German-speaking countries. In the Scandinavian countries,
Lutheranism and liberalism combined to make divorce progressively a
private matter with the burden of proof that marriage had failed resting
on the separation of the parties for several years. In the case of thé ™ -
Scandinavian nations, just as much as the English-speaking ones, an
historical diffiision-of ideas can be readily identified, culminating in high-
level intra-Nordic meetings between leading jurists leading to very '
similar liberal laws being promulgated in the second and third decades of
the 20th century in Denmark, Finland, Iceland, Norway and Sweden.

In Austria and Germany, over a long period of evolution, and with
reversions to fault only provisibns, separation also became an important
ground, but lack of consent by the respondent was an absolute bar,
whereas the normal practicé of the Scandinavian countries was "to accept
the fact that one party petitioned for judicial separation as sufficient proof
of the marriage being as profoundly and permarently disrupted as
required” by the ldw (Rheinstein, 1972, 144). Switzerland was unlike the
other' German-speaking nations in that non-specific grounds amounting
to mutual consent and a restricted right of unilateral petition4 were
allowed by the courts, practices owing something to the Napoleonic code,
more still to an exceptionalism in marriage law persisting throughout the
period of canon law and, perhaps, also reflecting Calvin's views on the '
equality of the sexes before God and the law. ' )

What distinguishes the rather more loosely arh‘cu_lated German-
speaking family was an uneasy combination of indigenous trends towards
divorce by mutual consent, exhibited in the Prussian Civil Code of the late
18th century as well as in Switzerland, and a bifurcation of Protestant and
Catholic laws of marriage. Protestant beliefs permitted some relief from
marriage on grounds of misconduct, whilst Catholic doctrine remained ‘
firmly grounded in the notion of indissolubility. . For instance, the law in
force in Austria for much of the 19th century and through to the 1930s,

4 From 1907, the courts had the dlscretlonary right to disallow a petition where the non-consenting
partner was not guilty of a fault.
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distinguished between Catholics, who were legally barred from the
divqrce remcay, and the adherents of other religious beliefs, to whom it
was available on vaﬁious grounds including "irremediable aversion” after a
period of separation (Phillips, 1988, 432).  The eventual combination in
all the German-speaking countries of statutory grounds based on mutual
consent or separatlon by consent and an effective bar in the absence of
such consent expresses a compromise between these several contrasting
traditions. ..In Austria and Germany,,}t also reflected another, more
direetly family of ngtions‘,-, influence, in thaf the 1938 law of divorce
'applied to all of Greater Germany and encouraged separation by consf:nt
on eugem‘c’ grounds. Stripped of other more blatant racist and eugenic.
elements, the 1938 legislation persiéted in both countries until reforms
in the 1970s. '

A few other natlens retamed elements of the Code Napoleon ‘Belgium
and ‘the Netherlands each had a much tramelled right of mutual consent.
France, remtxjoduced some aspects of the Code in 1884, although ..
Withoiit ‘thei mutual consent provisions. These three countries constitute
a séparate legal tradition and for us a separate family of nations, as do the
two most Cétholic countries under examination here, Ireland and Italy,
where canon law continued to reign supreme, with no prowsxon for the
dxssoluhon of marriage save for }udlcml separation.

; In Tablé 17 we presént awtabulation of divorce Ia\xf provisidns in 1960
and ensuing reform in the period 1960- 76. In the table, we code the
hberahty of the law on the following basis: :5

. 3 = No-fault grounds permlttmg uncontested

_ proceedings after 3 years or less with contestation

. delaying the process for no more than 2 further
_yearé.

2= Mutual consent mth no substan’aal restrictions
or 3 years. separatxon as ground for uncontested
divoree.

5 For an altetnative categorisation of post-1960° divorce laws only. see Glendon, 1987, 68.
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Other more restrictive legislation.

l =
O = Most Restrictive/i.e. no national d1vorce
legls}atmn e

The rationale for this coding is that liberal access requires both a - )
relatively short period to establish iricbinpatibility or marital breakdown,
that proceedings should not require the necessity of demonstrating the -
marital failings of either party and that divorce should be available
irrespective of the consent of both parties. . Reasonably unrestricted
mutual consent, as in Switzerland, and :separation on the basis of
agreement, as in Germany and Austria, constitute halfway houses,
allowing a guilt free dissolution of marriage for those able to .
accommodate their differences, although no remedy for others. Other
more restrictive arrangements and those resting exclusively on fault
permitted. divorce under some circumstances, but mvanably with great
angmsh and often at cons1derab1e fmanc1al cost.

In 1960, the correspondence between the liberality of the law and its
historical evolution in distinct families of nations is extraordinarily clear.
The Scandinavian group of nations is wholly consistent in its liberalism
and the German-speaking group in its halfway status. Only New Zealand,
in the English-speaking group, has sufficiently departed from fault -
principles to allow a designation of partial liberalisation. Both the Code
Napoleon and canon law families ‘are wholly consistent ini the degree of
liberal access permitted in their dlvorce statutes.

By 1976, however, there had been a very substantial degree of divorce
law liberalisation throughout much of the western world, and the -
distinctiveness of these legal families of nations had to some degree heen
eroded. The English-speaking nations experienced the greatest shifting
from essentially fault-based systems to systems in which the no-fault
element was paramount or the only groLmd available. This process is -
again, at least in some part, attributable to a diffusion in legal 'pracﬁce,»—f
the stimulus to which were the recomméndations of a Church of England
report under the title Putting Asunder: A Divorce Law for Contemporary.
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: Englrsh speakmg

Austraha

_Can‘ada‘ :
. [NewZealand -

England & Wales

UsA

Scandlnawan
Denmark ‘
Elnland LBE

Nonway -

‘ Sweden,

" country -
IR ]

'

'

Fault or 5 years separanon .

- Faultor two years separatron

‘ 'In most provrnces only adultery

e
y

‘Faulr or 3 years separatron but only

wrth consent
Fault '

Variéd laws in different states/ various
stipulations of fault with long, separatlon

a ground ina mlnonly of states

Faultor 3 years separatlon o

Fault or 1 years Iegal separanon wrth concent/
2 without ' .

Fault or 1 years Tegal separatronla years’
de facto ; :

= 1975 Law \
‘ and subsequent reform

. Irretnevable breakdown of marnage (1 975)

3 years separatlon (5 years: where petmoner

, deserted respondent) (1968) Irretnevable o
?‘ breakdown: (1985 ST ;

" ‘Lega! separanon for 2 years/de facto -
| for 4 (1963) Irretnevable breakdown (1981) ‘

L Fault ortwo. years separatron thh consent/
" 5 without (1969).

4 'leerahsatlon in New York (1966) Cahfornla
“(1970); By 1985 18 states had pure no-fault

divorce/with incompatibility as sole ground/22

‘ k combme fault with marital breakdown

~ Some further liberalis‘ation (1969).

Some furtther Ilberahsauon (1969

'Some further. hberallsatlon (1969)

Wish of one or both' panners to- end marriage/
6 months delay where objecnon or small

. - children (1973)

Score

‘Change
" Score




German- speakrng

Austria " Faulf or 3 years separatron but only 2 " Unchanged, but later reform in 1,978[ ' 2 0
. ~ ¢ with consent : ‘ . ) . .
- |Germany Fault or 3 years separatron but only ‘ 2 ~ 1years separation/3 without conisent (1976) " .. 3. . 1

with consent -

Switzerland - Fault or non- specmcgrounds amountrng to 2 No change o ) a2 0
' ~mutual consent -’ ) T : . R

Code Napoleon:

Belgiur‘n‘ -~ Faultor mutual consent’ (much restncted ) 1 ‘Fault or unresmcted mutual consent (1969) or -2 1
. byeligibility and cost) . separation-of 10 years (1974)
.|France Fault 1 Misconduct orunrestrrcted mutual consentor = 2 .. 1
. ; o separation for 6 years (1975) ‘
. Neihe_rlands Fault or mutual consent after 5 years 1 Lasting dislocation - immediate on joint 3 2
' . " legal separation petition /3 years on unilateral petition (1971)
Canon Law: , ‘ _ Ll : ‘ L
ireland . " No divorce L r 0 - No change T ‘ 00
Italy PP No divorce, ‘ b o “1 A : 0 'Legal separatron for at least 5 years/B [ Lo

without :agreement.(1970). Some further
minor changes (1975). :

Sources: On European natrons except Denmark, Chester 1977.On Australra Canada Denmark and New Zéaland, Law Reform Commrssron of

Canada 1975. On the USA, Wertzman 1985 Some further information on dates of later reforms, from Phrllrps 1988, 562
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Society, which, departing from the long history of the Church in England,

" based its views not on how the 'doctrine of Christ should be interpreted

: and applied s v}hthin the Christian Church but on what the Church ought to

~-say and do about secular laws of marriage and divorce' (Mortimer

Commission, 1966) The report‘s main recommendation was that 'the

doctrine of:breakdown of marriage should be comprehenswely

substituted for the doctrine of matrlmomal offence as the basis for all

" divorce'. This dramatlc change in religious doctrlne issued with the

) 1mpr1rnatur ‘of the Archblshop of Canterbury, was a Spur to and a platform

for reform throughout the English- speaking world (except Treland) and

- beyond In England and Wales, Austraha, Canada and New Zealand, and a
number of the Amencan states, starting with New York, relatively liberal

: groqnds for dissolution .of marriage by separation were instituted by the
late 19605.:_ In 1970; the world's firstrdivoryce law ,based solely on
irreconcilable b:eakdown of marriage was introduced in California and by
the 1980s:exclusively no-fault provisions had been adopted in Australia,
Canada, the Netherlands .New Zealand, Sweden, and some 40 per cent of

- the American states.8

The dramatib reform process in thls largely English-speaking group of
- nations meant that the distinctive liberal character of the Scandinavian

~ family of neﬂone had disappeared by- 1976, with both groupings now
being esserri:tiallyy similar in basing marital dissolution'substantially on no-

) fault'grroun'd_s. Outside the English-s'peaking countries,,t’he only '
" liberalisation of compavrable magnitude occurred in the-Netherlands.
This change made it an atypical member of the Code Napoleon legal

* family, since chiange | in Belgmm and France was more muted, combining
fault provxslons ‘with & more unrestricted cnterlon of dxvorce by mutual
consent. The German speaklng famlly of nations also ceased to be

: charactensed by common provisions, since Germany adopted liberal
separation laws, whilst Austrian and Swiss law remained essentially

- unchanged. Finally, change also occurred in one of the two remaining
‘cano'n law nations, when Itely adopted somewhat' restricted legislation

C e -

8 If.one was to offer a more fme graxned typology of the llberahty of contemporary divorce

laws, these might feature as a separate category. Glendon suggests that by the mid-1980s,

the United States, taken as a whole was second only to Sweden, where most divorces are

- granted ‘on -application, in respect of making marriage freely terminable (Glendon, 1987,
64). : '
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permitting divorce ir;‘,1970 which was subsequently reaffirmed by a hotly
contested popuilar referendum in 1974.- Of the countries under survey
here, only Ireland had no law of divorce in 1976.7 Indeed, the 1937
constitution forbade the making of laws for the dissolution of marriage
and a 1986 referendum to reverse that position was soundly defeated.

. This necessarily summary presentation cannot be interpreted in any ,
other way than as confirming the existence of quite distinct families of
nations in respect of the historical and cultural continuity and
development of the law of divorce in European nations and nations of
European settlement at least until the 1960s. But the hlstorlcally
conditioned similarity of the law as an output of government is no
guarantee of a comparable similarity of outcomes in terms of aggregate
divorce rates and divorce rate change. That depends both on the way in
which the law is interpreted and the influence of social and economic
factors on the individual propensity to seek dissolution of the marital
bond. - In the next section, we seek to locate the degree of
correspondence between legal outputs and-divorce outcomes.

On Divorce Rates and Divorce Rate Change

Table 2 presents data on average divorce rates for 17 nations for the
periods 1961-68 and 1976-83 and the change in the divorce rate
occurring between these periods. Of the countries normally featuring in
comparative public policy studies, only Japan is omitted on the gfound of
the inappropriateness, in an analysis where a crucial focus of causation is
presumed to be variation in religious belief systems, of including a nation
with a wholly incongruent cultural deizeloprrient in that reSpect. The
periods selected are deliberately chosen with a view to providing a test of
the impact of the provisions of the law in 1960 and 1976 as set out in
Table 1. : ) '

Rheinstein argues that, in countries that have proceeded far along the
path of economic modernity, but where the contemporary intellectual

7 Divorce a mensa et thoro ("from bed and board"}‘ or judicial separation, inherited directly
from the jurisdiction of the ecclesiastical courts, is permitted on grounds of adultery and
cruelty (see Shatter, 1981).



Table 2. Divorce Rates and Ranks, 1961/68 and 1976/83, and Divorce Rate Change, 1961/68-1976/83'in Di?erse Famifies of Nations .

Family of Nations .. 1961-68 © 1976-83 Change.

Country Rate Rank Country ' Rate Rank Country Rate "Rank
English-speaking - USA 2.5 1 UsA . ‘51 i USA ‘26 1
. Australia. -+ 0.7 8. UK o .29 2 " UK 2.2 2
NZ~ - 0.7 8 “Australia | 2.8 3 Australia .~ - 2.1 3
UK" - 0.7 .8 “Canada 2.6 6. Canada . 2.1 .3
) Canada 05 .14 NZ . ‘2.4 ©8 NZ . L7 6!
Scandinavian Denmark 1.4 : - 2 Denmark 2.7 5 Denmark 1.3 8
L Sweden 1.3 .3 Sweden 25 7 Sweden 1.2 9
Finland 1.0 5 Finland 2.1 9 Finland 1 +10
Norway C 0.7 8 Norway 1.7 12 Norway 1.0 11
German-speaking Austria - 1.2 7 4 Germany 2.8 3 Germany 1.8 5
Germany 1.0 5 Austria 1.8 11 Switz 0.8 14
Switz 0.9 7 Switz 1.7 12 Austria 0.6 15
Code Napoleon France 0.7 8 Neth 1.9 10 . Neth 1.4 7",
Belgium 0.6 13 France 1.7 12 France 1.0 <1
Neth 0.5 14 . Belgium -~ 1.5 15 Belgium 0.9 13
Canon Law - Italy 00 16 Haly 02 16 ltaly 0.2 16 -
P Ireland © 0.0 16 reland . 0.0 17 Ireland © 0.0 17
Correlations with scores for liberalism of . r tho ¢ o o ‘tho ' Cr -tho
legalprovision and change in liberalism: ' :
including USA - 0.45 0.70** 0.77** 0.83** . 0.71 0.72
e'xcludingUSA 0.85** 0.85** 0.91** 0.83** ' '0.66  0.67

Defmmons Divorce rate = divorces per thousand of the population averaged for the penods 1961/68 and 1976/83. Change = the difference
between the divorce rate 1961/68 and the divorce rate 1976/83.

Sourc_e and notes. United Nations, Demogral J)hlc Yearbook, various dates. ** = significant at .01 level.
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climate is either ,conserv:ative or pluralistic, the divorce law of the statute
books will,bei strict, but will simultaneously: tend “"to become a dead
letter" {Rheinstein, 1970, 128). This-helps to explain, for thei/ﬁﬁ%\%?‘t
‘least, the most obvious anomaly we encounter in contrasting thex—""
provisions of divorce laws with divorce rates in the, countries under
survey here: the fact that the (_J_)Le;l\States with legislation based veryxi
largély on various dyW@
Wg any other western nation”throughout the period
under review, ~The United States, for much of this century, has
é’onstituted the most dramatic instance of legal interpretation being at
variance with statute law.8 Collusion, the withholding of information
from the courts or the ﬁresentation of false information by both parties,
became a standard practice, and although in itself a bar to divorce, the
evidence presented by the parties was séarcely ever contested or
investigated by the courts. This amounted to a practice of divorce.by
mutual consent in many states and was compounded by the practice of
‘migratory divorce', allowing divorces conducted under the liberal
mterpretatlons of some states and nations to be recognised under most
circumstances. even in states where the grounds for divorce were much ._
stricter. In effect, then. by 1960, and indeed for much of this centu"y,
the practice-of the law,.in contradistinction to its letter, was a
that of any other country in the western world, although the larally

ihver A
kamg@ga@xssoh@nﬂdmﬁﬁmbmm&wtam the
‘relief it formally prohibited.

The effect .of the American discrepancy can be readily ascertained
from the correlations between divorce law liberalism and divorce rates in
1961-68 appearing at the bottom of Table 2. Including the United
States, the rclatibnship is only marginally significant; excluding that
country, it is extraordinarily strong, accounting for some 70 per cent of
divorce rate variation. -Excluding the USA, the coherence of our five
families of nations is very strong indeed; the highest and the lowest in
‘the remaining English-speaking group differing only by .2. in the

8  Others were.Sweden and Denmark, before the liberalisation of family law in the first
- decades of the century, and France, where the law of 1884 was progressively interpreted in
such a way as to permit de facto mutual consent. In ltaly, the recognition in 1902 of
divorces made abroad offered a channel for legal dissolution, amounting by the 1920s to
10% of the annual number of judicial separations (see Sgritta and Tufari, 1977, 258).
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German-speaking gro_p'p by .3; and in the Code Napoleon group by .2.
Only in the Scandinavian group is there any significant variation, with
Norway registering a divorce rate half that of Denmark.

Almost exactly the same story can be told of the period 1976-83, -
although the discrepancy between the correlations including and
-excluding the USA is less, at least partly because of that country’s
intervening process of legal reform. The absolute gaps within the
families of nations have increased somewhat in line with the more than
twofold increase in the average divorce rate as between 1961-68 and
1976-83, but only two countries are out of synchronisation with the
others in their grouping: once again Norway, now joined by Germany, the
only member of the German—speaking family to have substantially changed
its statutes by 1976. Change over time, again, follows the same pattern.
The USA is, on this criterion of evaluation, a typical member of the
English-speaking family, with New Zealand being furthest from the group
norm, as one might expect of the nation that had effected the least legal
change in the period. The charge of 'Engh'éh—speaking awfulness' noted
in other researcheés emanating from the family of nations project with
regard to low rates of economic growth and low social security (see.
Castles, 1990) can also be levelled here, with five English-speaking
nations featuring amongst the six nations to experience tha_g,pea‘tes&w'
increase in divorce rate in.this.pesied. "By contrast, change in the
Scandinavian -group was much more moderate, -although the pattern of
change was equally coherent. In the other families, only Germany within -
the German-speaking group and the Netherlands within the Code
Napoleon family diverged substantially from the rank ordering of other
members. Both were nations in which legal change had been more rapid
than in the rest of the relevant grouping. -

With the exception of the American case, the evidence presented here
supports the hgtion that statute law is an jmpertant determinant of th}\
tfiequency of the legal dissolution of marriage. although it would be )
mistaken to deduce from that fact that liberal laws des\troy marriage, . .-

since there is a well-grounded empirical literature showing the inverse
relation between divorce and judicial and de facto separation’ (see
Rheinstein, 1972, 277-316). ‘What'can be deduced from the evidence is -
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a strong prima facie case for the influence of long-term cultural factors
transmitted through ‘the historical ¢ontinuities of distinct legal families of
natlons in thlS arena of- dornesnc pohey

The case is ‘only pnma facie for at- Ieast two major reasons. First, the
lesson of our earlier investigations of apparent family resemblances
amongst nations tells as that-similarity is frequently dissolved when we
come to examine the vimpaét of social and ecénomic structures on policy
outputé and outcbmes. ‘Such a possibility is highly consonant with the
view of many those who study comparative law, like Rheinstein, who -
suggest that the law is ultimately a reflection of its social context and is
either reinterpreted or swept away where it remains too long
incongruent with that'context. Second, our account so far has
concentrated on-legal outputs and has not- cons1dered the social and
economic vanables that may be associated with the individual decision to
seek, legal ‘remedies.” Even the relatively h1gh correlations recorded at
the bottom of Table 2 leave sufficient scope for . explanations of divorce
rates-and .especially divorce rate change in terms of the impact of
structural variables-on-individual behaviour. Perhaps. more crucially, we
have some reasons to believe that what, in terms of sim'ple bivariate
relationships, appears’as the shaping influence of legél' families of nations
may simply involve a masking of other kinds of relat1onsh1ps mamfestmg

themselves at the individual level Of the cultural factors s

that which has featured most prommently in our historical account has

been the _evolving impact of doctrinal differences-between.religious faiths,
- /but religious beliefs in the population are not separate or necessarily

. \Wh shape the decisions of the legislators. of -
7 ~statute law. It could. well be that that in investigating the direct gffect.of~
rehglous belief on behaviour, we may discover that divorce rates would be
little different irrespective of the effect of laws; that, to cite but one
p0551b1e ‘example, .the (_i_,xnme_nate in-Ireland-might-we
inance of the Catholic faith; even 1f there were no legal
dlssolutlon of marriage in that country This might
speak for a rather weak variant of the families -of ngtlons view resting on
the importance of cultural factors, but would Be ‘destructive of the
stronger variant pointing to the significance’ of long-term historical =
continuities. It is to issues of this kind we now 'tufn our attention. ’
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On the Correlates ,’ovf'?l:‘)i“rorcev

There is a substantial.empirically based sociological literature on the
contextual factors associated with divorce in particular nations, a -
literature which, in recent decades, has gainéd much of its impetus from
a growing awareness of the need to distinguish the macrostructural from
the microsociological dimensions of the process of divorce. It is
generally acknowledged that mono-causal explanations of recent divorce
trends are insufficient and inaccurate, and that we must seek multi-causal
explanations, both because the factors influencing marital stability are
many and because macrostructural and mlcrosocxologlcal factors
simultaneously impinge on individual decisions to seek a legal dxssolution
of marriage (see Hart, 1976).

However, the inhreasing sophistication of the sociological literature
has not carried through to the generation of a comparably sophisticated
empirically based corpus of cross-national research. The reasons are not -
difficult to discern. Dxfferences and changes in legal systems ¥ have been

_seen_as central vanables in explammg national differences in

rates and divorce rate change but the very fact that dlfferent
dlf rent laws has qually ‘Deen seen as a major barrler to syster

companson usmg the methods_of apphed social research Jn
consequence, what cross-national research there has been has tended to
adopt a historical and legal approach rather than the more quai:ltitaﬁve
methods of sociology and comparative public Wls ___;Moreover
W_fﬁcujﬁmpmamh‘”’ﬂm field has been on the_
post-war growth of the divorce rate that has been a phen I«
v1rtua11y all western societies, and thxs has encouraged those vmth an
mterest 1r1 1ntemat10nal o

nations - for instance, general attltudmal and 1deologlca1 shlfts assocxated
ith secularisation and modern1sa£1gn,{§ee Ambert, 1980, 54-57; Goode
1963, 81~ and—Pmcemand»McKenry 1988, 7) - rather than factors
_pertinent to the substantial differences between natlons as revealed in
Table 2. Finally, the awareness of the desirability of an approach
combining macrostructural and microsociological factors has in itself
been a discouragement to cross-national research, which necessarily
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relies very heavily on routinely collected aggregate data that by their

nature obscuire’the subtle interaction betweeri these classes of causation
whilst being inherently biased toward macrostructural explanation. For -
instance; feehngs of margxnahty within a ‘social network (Hart, 1976,

171) may bé an important contributory factor to discontent'within a
marriage at the m1crosocxolog1cal level, but no comparable cross-national
data on such” attltudes exists:’ Nevertheless the impact of marginality is
likely to be p1cked ‘up by a host of riore. macrostructural factors, such as,
“the process “of _urbanisation’ which"disrupts such _nietworks or. the trend g\?
:t‘;oward Tessened fertlT'tV which may “disturb_tradition Hmpatterns of -

Do S e

- interaction withini communities, allowxng only a very broad gauge
o mterpretatlon of the causal mechamsms involved.

We ackno'wledge the very real limitations imposed by this latter -
difficulty, but nevertheless seek to devise a model for the cross-national
analysis of divorce rates and divorce-rate chz{nge by combining key social
context ‘variables with our earlier eategbrisation of the legal impediments
‘to divorce in different nations as presented in Table 1. It {s our view that
this categorisation, by providing a Quahtitative index of the liberality of
national divorce laws and their liberalisation over time, permits us to
- overcome thé'problem of the barrier to systematic cross-national -
research coristifiifed by the existence of diversé legal hurdles to the -
dissolution of marriage in different nations. The resulting model should
make it possible to establish, at least within the broad-gauge terms
‘dictated by theé available data, whéther a legally defined families of nations
approach retains its heuristic value when the law is confextualised by its
social setting.: The-first stage in the process of model-building is to test
agaihst cross-national data some of the hypotheses which feature most " -
conspicudusly‘in national studies. Thesé hypotheses may be broadly
grouped under the headings of modernisation, secularisation,
demographic factors. and policy constraints. In light of the difficulty of
distinguishing the impact of - macrostructural from microsociological
factors on the basis of the available data, we pay more than the usual lip
service to the §taridard caveat of apphed social research that what we are
establishing in examining the correlates of dlmm;::aEe;‘aL__;)ns B
between vanables and not ¢ deﬁmtlve causal explanatxon*s_;\% '

e
et e TR
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 In accounting for divorce trends in the last two centuries, long-term.
economic or materialist- factors have been widely identified as
fundamental in creating the conditions for-an-inereasing- tendency £
divorce. The three most crucial trends are the shift in the economic .
base of households, a growth in married women's formal and practxcal
economic_independence, and a growth.in women's employment
opportunities and labour-force pammpatmn (Phillips, 1988; Price and
McKenry, 1988 and Halem, 1980). ThlS last factor has been particularly
influential in some interpretations of post war dxvorce rate change and is
an instance where the same variable has been used to generate both
macrostructural and microsociological interpretaﬁons. Thus, quite apart
from labour force participation’s effect’in facilitating female  economic .
independence, North-American studies:have established that a husband’s
sporadic employment and low wages,. relatlve to his wife's employment.
and wages, are key deterrmnants of marital instability (Cherlin, 1979;
Ambert, 1980). '

v ‘f»l‘he three major ecorntomic trends identified in the li_teratn:e are all ,
part of an overall @;fss“b"f‘ﬁib“&“é?ﬁgaﬁsﬁ\which Goode (1963), -

urbamsauon has shown to be hlghly influential as a force transformmg -
the structure and stab1hty  of the family. ‘Socio- economxc modernisation
variables are the standard fare of socxologlcal and comparative pubhc :
policy analysis and in what follows we- examine the degree of association

~ between divorce rates and GDP_per capita (an indicator of the shift in the
“economic base of households towards greater affluence), the size of the
service sector (an indicator of. the expansion of an economic sector. .
particularly associated with female employment), the size of the non- _ .
agricultural labour force (a broad indicator of the modernisation of the
social structure and disruption of tradltmnal patterns) and urbarnisation
(indicating thershlft away from traditional ways of‘l1v1n:g)w It “Shiould Be
noted that the model weé “develop here, Whlch rests on the analysis of
successive national cross-sections and the -change taking place between’
them, does not allow an investigation of the impact of short-term
economic.fluctuations on the propensityjj&) divorce (see Cahen, 1968 and
Rowe and Krishnan, 1980). Because of the hypothesised special
importance of female opportunities for independence, we utilise female
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labour. force participation (the most direct indicator of women's potential
to maintain their economic independence) as a variable potentially
capturing a separaté dimension of the modernisation process:

Secularisation is, of course, another factor strongly associated with.
the process of modernity and may be seen as the attitudinal component
of that process The most common shift discussed is the ¢rgsion of
ngg%g(e or negatively sanctioning divorce.

n hght of our earher dlSCuSSiOl’l of the formative influence of relgious
belief in shaping the law of divorce, it is unsurprising to find the major
variable singled out as expressing this trend is the relative strength of
different W with the strongest emphasis on the
ga_s,lc_dmidebem@_en ProteﬁsLtantistn and Catholicism (Chester, 1977;
Halem, 1980). In our analysis, we use Catholic adherence, hypothesised
to be a negative predictor of divorce rates and divorce rate chan'ge; as the
key test variable. Unfortunately, speculation as to the positive impact on
diverce rates of further normative shifts of a secularising kind, including
individualism, liberalism and hedonism (Ambert, 1980; Price and
McKenry, 1988), cannot be tested here for lack of suitable cross-national
data : R - )

- Demographic factors may be related tc divorce either quasi-
automatically as factors influencing the proportion of the population -
eligible to divorce or ‘as factors with a more substantive bearing on marital
instability. In the first category, we include the crude marriage rate (i.e.
per 1000 of the population) as a means- of controlling for the fact that the
crude divorce rate, the only cross-nationally available measure of our
dependent variable, may well be strongly influenced by the proportion of
the population that is married. ‘More substantively, fertility has been
hypothesised to be linked to divorce in virtue of a propensity for those

“with few or no children to find it easier to escape from the bonds of -
méﬁ‘imonj It has also been argued (Hart, 1976, 77; Fergussson et al,
1984; 539, 542; Norton and Glick,-1979) -that this propensity is likely to
be increased if the age at marriage is relatively young. Below we examine
the degrees of association between both fertility ratés and early marrlage
(pelcentage of brides below the age of 20) and d1vorce rates.
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A final factor much discussed has been the impact-of policy
constraints, in partlcular the gya;lablhgz of welfare payments to single
mothers and the welfare state payments available to mothers and
children more generally. Hart (IQWMS to

this Wmt element.in the mcreasmg“avallabxht

g

of divorce, particularly for couples at low income levels”. However, -
Moles. in a later assessment, reviews both census data studies and

. longitudinal analyses of this possible welfare-dissolution link, and finds
either inconsistent or inadequate evidence '(althoughrstronger evidence
for a welfare-remarriage link) (Moles, 1979, 172-78). Albrecht et al
(1983, 54-55) describe 7similar disagreements in the findings of Cutright
and Scanzoni, Bahr and Hannan. We would like to test this hypothesis by E
cross-national comparison because wide differences in national welfare
systems suggest that any effects are likely to be more pronounced in such -
a context. There are, however, insuperable difficulties in obtaining data
on the generosity of expenditure to single parents for a sample of nations
anything like as extensive as the 17 under examination here.9 The best
proxy we can use is family transfers as a percentage of GDP (available for

all our nations except Belgium), but we note that, since some lpa_rt of such _ .

“transfer expenditure is, in varying degrees; intended to preserve the
integrity of complete families, any interpretation of the resulting
correlates would have to be speculative in the extreme.

Table 3 presents the bivariate correlations between these 10
contextual variables and divorce.rates and divorce rate change. Wxth the
exception of Catholic rehglous affiliation, where data is only available for
1970 and 1980, the independent variables are lagged, in that 1960 and
1976 data are correlated with average divorce rates for the periods 1961-
68 and 1976-83 respectively. This is necessary, since some of these
variables at least - mest-censpicuously.femaleJabour force.participation
‘~and famil ly transfers - might, in part, be.inferred.to.he.as.much caused by
g,s‘__wwofad'vorce Given that the USA's divorce rate is of a distinctly

higher order of magnitude than that of the other nations included in the

9.We do have data for 10 countries on the percentage of lone families defined as poor post-
transfers (see Mitchell, 1991y and this hardly supports the welfare availability

. hypothesis. Quite outstandingly, the three of the four most divorce prone countries of Table
!t 2 - the USA, Canada and Australia - qualify as those providing the worst deal for lone
. . parents, with poverty rates ranging from 45.7 to 38.7 per cent.



TABLE 3:Bivariate Correlations Between Divbrce Rates, Divorce Rate Change and Contextual Factors
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Sources: GDP from Summers and Heston, 1988. Civilian employment in services, civilian employment in the non-agricultural sector and female labour force as a
percentage of female employment from OECD,and notes, 1988, Percentage in Catholic religious affiliation from; Barrett, 1982 (only 1970 and 1980 data available).|
Fertility rates and urbanisation from United nations, 1989.. Marriage and divorce rates per 1000 of the population and‘early marriage’ (percen(age of brides below the
age of 20) from UN Demographlc Yearbook Family transfers as a percentage of GDP calculation from Varley: 1986 (dala 1rom Belgium missing).'* = significant at .05

level;, ™ = Slgnmcam at .01 level.
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cbmparison; and that its status as an statistical 'outlier' might be
expected to bias some of the relationships to a marked degree,
correlations are re;p.orted‘ both including:ahd excluding that country.
This expectation is strongly confirmed in respect of the size of the
service sector and fertility in the eaﬂie’rdpériod and the marriage rate in
the later period. :

The data_ in Table 3 strongly affirm a link between a_range of
,cnn.textual factors and both the level of and the change in the divorce
Jay; With the single exception of farmly transfers, every variable is in
some respect statistically significantly related to features of the post-war
divorce phenomenon in this range of advanced capltahst societies.
Moreover, the direction of the reported associations with the average
level of divorce in both 1961-68 and 1976-83 is generally as might be
expected from the hypotheses derived from the literature. The o
Iodernisation variables are, with only one vei'y minor exception (service
sector size in 1960 excluding the USAJ, “Egks,imti\}ely associated with the
&ivorce rate. Catholic affiliation is uniformly a significant negative
predictor of divorce rates and female labour force participation is only .
slighﬂy less uniformly a positive predictor. With the exception of the
sample including the USA for the earlier period, fertility is always
negatively associated with the level of divorce. Both marriage rate and
early mafriage correlate positively with divorce rates. although the
former relétiohship is more consistently statistically significant. Although
not Quite significant, we note that the éSsociation for family transfers in
196'0’15 negative, possibly to be counted as evidence against the welfare
avaxlabxhty hypothe31s or, equally probable, a reflection of the
problematlcal way in which that hypothesis is operannahsed here.
Fmally it is extremely noticable that the overall impact of social context
variables is far greater in the later than the former ‘period:” For the 1960
variables, only one relationship is significant at the .01 level in the sample
including the USA and none achieves that level in the sample excluding
that country. For the 1977 variables, however, four: achieve that level in
both samples and two more are significant at the 05 level. This
increasing influence of social context vafiables is a point to which we
shall return later in our analysis. )
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When we come to change we discover rather more departures from’
the relatmnshlps hypothesxsed in the 11terature Two relatlvely minor
anomalies are encountered in respect of the demographic variables: the
fact that a decline in the rate of early marnage was margmally assoc1ated
with an increase in the divorce rate, and that it was the. countries Whlch
in 1960 had the highest levels of fertility that had the hlghest subsequent
increase in divorce rates. Both findings somewhat contradict our,
expectations concerning predicted patterns of change, but only in the
case of early marriage in the sample including the USA to a degree whxch
is statistically significant. A further anomaly is the positive assoc1auon -
between change.in.Catholic affiliation.and.diverce: ra£e»cha;sge$ Most
probably, this is a consequence of a spurious relatmnshlp thrown up by '
the very minor changes in religious affiliation over the course of a decade
which left the cross-national variation in strength of Catholicism wholly
untouched, with the correlatlon between the 1970 and 1980 values of the
variable being no less than .99. 10‘

A much more interesting set of anomalies seems, on the surface at
least, to charactense the associations between change in the degree of
economic modernity and change in the divorce rate. With the exception
of GDP . and female labour force part1c1pauon change in modermty is )
negatively associated with a change . in the d1vorce rate and, in the case, of
non-agricultural labour force change, very s1gmf1canﬂy so.- On this ba51s
it would seem that the more rapidly countries were modermslng their
economic and social structures, the less their divorce rates increased..

A clue to understanding this counter-intuitive finding is to be .
discovered in the final part of the table, showmg the very high correlation
between all the %&Mmmmanon varlables and dlvorce rates "& )
changgn;w_gggemmgnmd 4D other words, it meﬂ.m&.that._
were already modern in.1960. _that the divorce.rate-grew-mmost-rapidly,.
“and the apparent paradox of the change relationships is accounted for by

the fact that it was these early modernisers that experienced least

.10 However, it is just possible that it is indirectly indicative-of a-positive relationship
between large-scale migration and an increase in divorce, insofar as the only countries to
experience any appreciable increase in Catholic affiliation (1% or more) were’ the Ahglo‘-‘
Saxon countries of mass migration (the USA, Australia-and New .Zealand), which in:the
immediate post-war.decades atiracted a somewhat d:spropomonate number of Catholics to
their shores .~
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change in their social and economic structures thereafter. The seeming
paradox here is one of convergence, shown at its most dramatic in a
correlation (for all 17 countries) between the 1960 non- agncultural
labour force and 1960-76 change in the same variable of no less than -.96.
The same phenomenon would also be apparent in ‘the case of GDP if that
variable were measured ds an-economic growth rate rather than as here
by the change in the size of GDP (see Castles and Dowrick, 1990). That
might suggest to some’ that a negative assoc1atxon vbetween economic

. growth and divorce rate change should be'interpretedrin terms of marital

dissatisfaction caused by dechmng economic expectations. However, we
reject such an 1nterpretat10n If we were to interpret the non-
agrlcultural labour force association in the manner suggested as
appropriate for economic growth it would imply  that the 1ncreasmg
disruption of the social structure caused by the shift out of agriculture
was conducive to increased marital stability. The latter mterpretatxon is
clearly nonsensical and we prefer the clear evidence of the final lines of
Table 3 that all -these relationships demonstrate the lagged impact of '
econormc modernity on marital behaviour. Although the demonstration
of such a lagged effect goes beyond what is stated‘in the literature, it
certainly does not contradict it, and is unsurprising to the degree that we
might reasonably expect changes in the économic base of society to take
time to filter down to a level where they would impact on fundamental

norms mﬂuencmg marital behavmur

On Paths to Divorce .

Given the relatively small number of cases on which our cemparative
analys1s is based, it is not possible to include all 10 contextual variables in
the final multivariate elaboratlons of our model, which follow the advice of
Kitson and Raschke (1981 30) that such multlvanate ‘designs are the |
best way. forward for ,understandmg "the simultaneous and relative impact
of a number of variables". Our criteria for inclusion are based on theory
and the character of the family of nations concept we are seeking to
ex_plore. We wish to include at least one economic modernisation
variable, since hypotheses linking modernisation to chahging social
behavmur are at the very core of the sociological enterprise. We choose
the size of the non- -agricultural labour force as our key variable in this.
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respect because an exammatron of correlatlon matrices for both periods -
shows that this vanable alone is consistently strongly - assoc1ated (in
excess of .70) with all the other economic modermsatlon variables 1n
both periods. . In that sense, it seems approprlate to regard the size of
the non-agricultural labour force as the plvotal variable best expressmg
the multi-faceted aspects of the modernlsatlon process. It is also
important to 1nc_1nde:£emale labour-fom&paﬂ;—lcxpatlon_aiamﬂijcator of
what is also, almost certainly, a separate dimension of the modermsatlon
_“-—process. In support of the view that female labour force part1c1pat10n is .
unlike other components of modermsatxon we nate a negative
relationship (-.40) between that variable and the size of the non-
agricultural labour force in the earlier period supeseded by a small.
positive one (.27) in the later perlod In fact the relatlonshlp between
economic modernisation ‘and female 1ndependence is almost certainly
not a linear one. Ph1111ps, convincingly, suggests a three stage process,
whereby the traditional family economy, in which women's work on the
land created a complementarity of tasks and rnutual dependence was
replaced in the early modermsatmn phase by women's dependence based
on the performance of home tasks, with greater female independence
only resulting from the later shift of married women into manufacturing
and service employment (Phillips, - 1988, 590- 92). Hence, in order to
capture the impact of the major trends. -presumed by the hterature ‘to
have shaped the trajectory of divorce rate, it is necessary for our model to

focus on the gpecial factors 1nﬂuenc1ng women's economic independence

as well as on broader correlates of econmmc rnodermsatlon

At least 2 additional variables have to be mcluded in our model in
order to make it possible to confront a legal famlly of nations’ explana‘ao*x
with one based on social context: On the one hand, we have to include.
our operanonallsatlon of the extent of the liberality of the law in order to~
assess the separate impact of legal provisions and, on the other, we. need
to include a test for the 1rnpact of secularisation, the Vanable that we
might most readily assume could expla1n the character of the law without
some- reference to a contlnulty of legal procedures 1nher1ted from the
past. As pomted out prevlously, if our negative indicator of secularisation,
the strength of Catholic affiliation, were capable of accounting for the vast
proportion of the cross-national variance in divorce laws, _ it would at best
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- argue for a weak variant of the family bfinatioris concept, irisofaj.' as it
would demonstrate that legal policy outputs were a clear reflection of
cultural factors. However, it would simultaneously argue against the
stronger vanant of the families of nations concept: that these outputs and
the divorce outcomes to which they contnbute can only be understood in
terms of the hlstoncal continuity and chstmctlveness of Iegal forms in
different groupmgs of nations. :

These 4 factors - egmgmlc.modemlsat.tonmfemaleﬂndependence '\“&'

WMhﬂbeﬁahW@f—tb&iaw exhaust the number of
variables it is possible to include in a reasonably coherent statistically
based model bfgizm_ee_rai;es_an.dsdiyh@@;e_change._ Fortunately, they
are simultaneously the variables which our calculations in table 2 and 3
show to be‘mbst strongly and consistently associated with divorce
outcomes. We’lfa}re' évaila:bility, whether because of the way we have
meésured it or because of the weakness of the basic hypothesis, did not
manifest any degree of significant association with the divorce .
phenomenon ‘The demographlc variables are, at best, inconsistent in
their relatlonsl'nps with the level of and change in divorce rates, being
only rarely at all strongly associated with both level and change and
frequently mamfestmg quite dxvergent assomatlons depending on the
inclusion or exélusion of the USA. A few of the associations between
demographm variables and change are, however, quite strong. In
particulér, :crle'clinir‘l'g-fertility and high levels of early marriage in 1960 are
both highly'a‘ss'o'ciéted with an increase in the divorce raté and itis
possible that, in consequence, there wﬂl be some m1sspec1f1cat10n of our
model msofar as it pertains to change

However, this is rather less probable in respect of divorce levels, with
early marriage'and the marriage rate only being significantly positive
predictors for the samples including the USA. We surmise that the USA's
exceptlonally hlgh marriage and early marnage rates throughout the
period may well have contributed to that countrys exceptmnal divorce
rates to some degree, but note that these factors contnbute little to
understanding variance in the remamder of the sample Fertility in the
later period’in ‘the sample excluding the USA is significantly associated
with the divorce rate, but over time this variable has become markedly
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more strongly assomated with our measure of economic rnodermsatron -
the size of the non- agncultural labour force (in 1960 only 05 by 1976
.66). In other words, fertility only becomes a predrctor of the divorce. -
rate once it also becomes a part of the syndrome -of socio- economic ]
modernisation. In this necessarily broad- gauge model of the impact of
social context, it may be that-any 1ndependent effects of fert111ty are to
some extent picked up by other modermsatmn variables included in the'
model.

F1gures 1-4 present versions of -our- preferred model of d1vorce
outcomes for the perxods 1961-68 and 1976-83 and for change over the -
period as a whole. The ﬁgures ‘consist of path dlagrams showing, by
means of standardised regressxon coefﬁments the strength of the .
associations between variables in a theoretically derived ordermg of
probable causal influences. In Figures 1-and 2, given thé USA's status as
an outlier, we estimate separate equations for the samples 1nc1ud1ng and.
excluding the USA In respect of change, where" ‘the USA ceases to be an’
outlier, this is no. longer necessary and Flgures 3 and 4 are denved fromi
data for the entire sample ~: ;

The theoretical argument implicit in these path diagrams is that
economic modernisation .and . secularisation are prior influences :
impacting on the'size of the female labour force and that all three unpact
on the law of d1v0rce which, in turn, regulates possibility of the legal -
dissolution of marriage. Such a causal ordenng has very 1mportant
implications for the families of nation- concept. To the extent that we ar_e' '
able to account for variance in the divorce rate by the direct influence of
the three social context variables alone, it is possible to discount
explanations resting on the impact of distinctive 1egal families -of nations
A similar conclusion would also be justified if we ‘could offer a full account :
for the dxstmctweness of varlance in the ‘law, even if the law were shown
to be closely assoc1ated w1th variance in divorce rates. In the first
1nstance we could argue that the law;v_a_s_lrg;_l_exant and in the second
that it was_merely a reflection of social forces

In order to establish a pri(na faéte, rcase_' for the'irnportanefe of families
of nations as a determinant of policy outcomes, we would need to
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Figure 3: Paths to Divorce ‘Rate. Change, 1961/68-1976/83
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Figure 4: Antecedents of Liberalisation and Divorce Rate Change
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demonstfafé first that laws. the variance of which we have already shown
to be closely associated with a long-term historical development in
disti‘lficjrt'f'arvnilies of nations, are at once a crucial factor in accounting for
obs]evf{/ed variation in divorce rates and, at the same time, only in part
themselves accounted for by social context. In the 1961-68 path diagram
presented in Figure 1, this does appear to be the situation we confront.
There are three significant predictors of divorce rates in the generally
succesful model for the smaller sample, which accounts for some 84 per
cent of the variance in divorce ratés. Two are contextual factors, the size
of the non-agricultural labour force and of female labour force _
participation, with the latter rather the more important. However, even
when we control for both these contextual variables, much the strongest
predictor is the degree of liberality of the law, the law itself being less
than adequately accounted for by the model variables, with only around
60 per cent of the variance explained. The only statistically significant
predi_btor of liberality is the negative impacvtA of Catholic affiliation. One
simple indicator of how important the influence of the law was at this
date is the decline in explained variation of the model from 84 per cent
to 57 per cent when it's impact is removed So for 1961-68 the story is
that the_law is th i ence.on.variance. in
divarce, that the law itself only to.a very. minor degree reflects the extent
of economic modernisation anﬂg&m_mu@xsa@mmﬁmmm
Ldunensxon Lon;pmsiuees.mtnong‘and&tatlstmany

""‘unsurpnsmdly, ‘that whilst paths‘ to the 1960 hberal laW are almost
identical in the samples including and excluding the USA, the model
including the USA is wholy unsatisfactory as an account of the 1961-68
divorce rate.

If it is possible to make separate cases for both a cultural and

i ~ historical family of nations approach in the 1960s, the latter case is much

dlmlnxshed for the later period. In the period 1976-83, as shown in
F1gure 2, it is the law alone which is a 51gmf1cant predictor of divorce
rates in the model excluding the USA (the full model is again
unsatisfactory, although not to quite the same degree) and variance in the
-law of divorce is now itself adequately accounted for by the effects of a
economic modernisation and secularisation. The big changes in the
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structure of the relation"ships between the earlier and the later period-are
the replacement of the-direct association between economic ‘
modernisation and divorce. rates by an indirect relationship medlated by
the nature of legal provision and the d1sappearance of the somewhat
more tenuous links between female labour force participation and both
divorce rates and legal provision. The latter set of changes is interesting
in casting some doubts on the hypothesis of a link between women's
independence,,’as conferred by labour market position, and the
properisity to seek dissoluﬁon of marriage. It is possible that the
tendency might be more pronounced if the model were not lagged,

which could suggest that divorce itself contributes to enhanced female
labour force participation, but, as it stands, it Would appear that much of
the quite strong bivariate association between the two variables is ‘7
accounted for by the increasingly strong negative relatlonshlp between
Catholicism and women's labour force participation. Although, within the
structure of the model, the law is now the only direct influence on
outcomes, it is an influence mediating these other effects and removmg
the law from the model now only reduces the degree of explained
variance from 81 per cent to 71 per cent.

A more direct insight into the processes that took place over the
period as a whole can be gained from figures 3 and 4. Figure 3 shows '
how change in social context and the law impacted on change in the
divorce rate. Only one significant path to divorce rate change emerges,
with change in the non-agricultural labour force hxghly negatively
associated with the liberalisation of the law, which is the only -substantial
predictor of change in the divorce rate.11 As explained previously, the
counter-intuitive effect of the shift out of agriculture is to be accounted
for by the dramatic convergence of this indicator of economlc '
modernisation. This is clearly demonstrated in Figure 4 which illustrates
the antecedents of liberalisation of the law and subsequent divorce law
change. Here it is shown that liberalisation occurred precisely in those

11 The only other paths in Figure 3 of any importance are the positive associations between
change in Catholic affiliation and both change in the divorce rate and change-in female
labour force participation. As argued earlier, the relationship with divorce rate change (see
exposition in the section On the Correlates of Divorce), may well be spurious,. although it
could be that the spuriousness arises (see footnote 10) because change in Catholic
affiliation stands as an indirect proxy for the-impact of migration on divorce rate change.
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natlons Wthh were the most economlcaily modermsed in 1960 and in

Wthh the influence of Catholicism was least, leadmg toa dramatic shift

away from prior Iegal forms, so that the hberahty of the law in 1960 was a
\ strong negatlve pred1ctor of the change that took place thereafter

In other words, with the exception ch the cultural continuity by which
Catholicism negatively conditioned legal barriers to dissolution of ~
marnage the traJectory of legal transformatlon was shaped by a reaction
to the contradiction of outdated laws _per51st1ng under conditions of
economic modernity. That contradiction, assessed in terms of the
discrepancy of the size of the non;agrieultural labour force in 1960 and
the liberality of the law at the same date, was at its greatest in the United
Kingdom, the United States, Belglum the Netherlands, Australia and
Canada, in descendmg order of economic modernisation, as measured by
the size of the non-agricultal labour force. Only. Belglum of these 6
countries failed to make the transition from fault-based divorce laws to
ones based largely on separation or irretrievable breakdown of marriage
in the period 1960-76 and Belgium is'th_e only one of these countries in
which Catholicism is the predominaht Christian denomination.
Moreover, given that the liberalisation of the law is the only significant
predictor of change in divorce rates over the period, this concrete
1dent1f1catlon of the countries in which the contradiction was most
apparent explams why the phenomenon of Enghsh awfulness' is so
strongly assocxated with divorce rate change in the penod Pre-
emmently, it was in the English-speaking world that this contradiction
between divorce law and modermty emsted a finding wholly consistent

' w1th the analy51s of other researches emanahng from the family of nat1ons
prOJect in which it is demonstrated that many of the singularities of the
\Endhsh -speaking family of nations have stemmed from thexr early
‘modermty

The major deficiency of the account offered here'is, of course, its
failure to account for divorce rates in the United Stateé’ the country in
which divorce: was much ‘the most prevalent in both penods On the
other hand, the same model which fails to explam the level of the
American divorce rate-is wholly adequate as an account of changes over
the period in the sample as a whole. That suggests that the model may
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not itself be 1nadequate, but rather that the exceptionalism of the United
States may relate either to additional factors speelfxc to the American
experience or. some m1sspec1flcat10n of the character of that experience
in terms’ of the variables constltutlng the model. In respect of the
former, demograph1c factors may well be of some relevance insofar as
that country manifests much the highest marriage and early marriage
rates of any country in this study. A further factor, unfortunately difficult
to pursue in a comparative study of this Innd is the suggestion that the
United States 1S_ﬁllgnagtgrrgeq_buart,mdmduahstlcuethos,,
conducive to a search for greater self-fulfilment in marriage (see Weiss,
1975). In respect of the latter, we may hark back to the exceptional
disparity between. the practice and the letter of the American law of
divorce. Although we do not wish to build 1t into a major pomt we note

- with some interest that, were we to classrfy the USA in terms of the '
practical permlssweness of its laws in 1960 and 1976, scormg it as being
as liberal as the Scandinavian nations at the former date and one step )

~more so than any nation except Sweden in 1976 (for a Justxﬁcatlon of the
latter, 'see footnote 5 above] the path dlagrarns for the sample mcludmg
the USA become far more like~those for the sample excludmg that .
country. What that would imply. of course, is that in terms other than
the strict stipulations of the law, the USA is incorrectly classified as a
typical member of the English-speaking fannly of nations, perhaps
unsurprising of a country where the letter of its laws prior to 1960
expressed their very strong Reformation and English origins, but which
was simultaneously the undoubted ‘first new nation' in the sense that the
forces of economic. modernisation and secularisation had emerged
untrammelled by the inherited class'and"staturs distinctions of the old
world (see Lipset,1963). ' 7

The story that most appropriately seems to follow from the overall
analysxs of divorce rates and divorce rate change is one of the explanatory
51gn1f1cance of legal families of nations in the earlier period and the - »
decline of that concept's explanatory utility in the subsequent period, In - E

. 1960, the law and its practlce in all the nahons other than the USA o
‘reflected both the degree of seculansatlon of contemporary populatlons
as mamfested in allegxance to the Cathohc falth and the diversity of

_barriers to thg“l_eggl dlSSOIuthI’l of marnagg that had developed in a
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number of distinct groupings of nations over centuries of »historical'
'devélopment. “Only to a quite marginal degree did it reflect the impact of
‘more material manifestations of modernisation, and then it was women's
“capacity to exert their independence through employment rather than
the general modernisation of the socio-economic structure which
counted. What appears to have occurred in the 1960s and 1970s was a
dramatic breakthrough of the 1mpact of economic modernisation on the
law, although one still somewhat oonstraxhed in the countries where
Catholicism was strongest. The mechanisms of that breakthrough are not
stipulated in the model presented here and could only be located with
-any precision by a comparative study of the ways in which various facets of
_economic modernisation shaped a normative reevaluation that
encouraged diverse groups within the non-Catholic churches and the
population at large to press for legal reform. It-was these reforms which
finally undermined the contlnulty and persistence of the legal families of
nations that had hitherto exercxsed so ‘potent an influence on public
policy in the domestic arena of marriage. - A full account of the sources of
national diversity in- ‘divorce outcomes prior to” those reforms and of the
starting point: for the- trajectory of the reform movement itself is not
possible unless we start from an understanding of the divorce
,phenornenon which ‘allows of the notxon of the historical contmuxty of
distinct farmhes of nat1ons T
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