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that facilitates the efficient use of funds. The legal act which has the purpose of guaranteeing creditors rights
and can directly dominate the value of the security subject regardless of the structure of its rights and its
name should be a guarantee. The security subject varies from land to buildings real estate to movable as—
sets tangible assets to intangible assets existing assets to assets acquired in the future single items to col-
lections fixed assets to current assets. Secured claims develop from specific ones to unspecified ones and
the dependent character of security interest and the principle of specific secured claim has loosed. The char—
acter of the freedom of contract in the content of security rights is particularly prominent and the principle of
freedom of contract continues to infiltrate the numerus clausus principle. The value of income stands out
from the value of use and becomes an independent type of value. Filing system and control as publicity
method emerge. The private implementation process has risen up and value of income has been used for en—
forcement. The legislative trends show that the specificity of the subject of real rights has eased the depend-
ent character of security interest has presented a phenomenon of minimization the numerus clausus principle has
softened registered content has become flexible the management function of security rights is becoming increas—
ingly important legislative emphasis on protecting the interests of consumers implementation methods of security
rights become diversified security rights in movable assets become unitary and its legislative become uniform.

Key Words Numerus Clausus; The Principle of Specific Secured Claim; Value of Income; Private
Implementation Process; Filing System

Xie Zaiquan President Twanmoh Chair Professor of Law School of Soochow University.
Consideration of the Ability-to-pay of Taxation among Making Real Estate Tax Law  YE Shan * 57 ¢

The real estate tax law belongs to the category of distribution law in nature and its system should always
follow the principle of quantity and taxation. The property tax belongs to the category of assets noumenon tax
in nature: it is set in the real estate sector and the income of real estate should be tax based and its eco—
nomic tax and legal tax are negotiable. The legitimacy of the establishment of the real estate tax is rooted in
the social obligation of the property right in the constitution. Its economic source may be the income of the
taxable real estate or the income of the property or the property and other income of the taxpayer. The tax
burden of real estate tax is determined by the assessable value tax rate exemption tax and tax preferences.
If the price of the income is beyond the reasonable range and the taxpayer is not willing to deal with the tax—
able real estate in order to pay the real estate tax the tax authorities have the right to set the right of tax pro—
tection on the real estate. When the taxpayer fails to pay the real estate tax in full and in time and is not
paid after the time limit is paid the tax authorities can set the tax guarantee right in the taxable real estate
according to law. If a taxpayer deals with taxable real estate the tax authorities shall have the right to give
priority to compensation from their disposal proceeds.

Key Words Ability-to-Pay Principle of Taxation; Asset Ontology Tax; Earning Capacity; Social Obli-
gation of Property Right; Right of Compensation for Securing Taxation

Ye Shan Ph. D. in Law Professor of Peiking University Law School.

The Role and Function of Legislative History in Statutory Interpretation
——The Experience of Common Law and Its Implication for China WANG Yunging * 72 *

In Anglo-American law the use of legislative history has undergone Pattern of Never to Patterns of Lim—
ited Usage. As a kind of genetic argument there are complex relations between legislative history and literal

— 192 —
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interpretation systematic interpretation intentional interpretation and purposive interpretation. In practice
the judicial application of legislative history should base on the priority of semantic meaning principle stand-
ards of evidence order of authority and the duration of statute. As a kind of non-official legal source and
due to the problems such as non-existence of legislative intent selective application bias and judicial error
legislative history should be the starting point not the end point for ascertaining the meaning of word ( s)
at issue. Although Chinese judges have some reflection on the function and status of legislative history there
are still some problems such as single interpretation function and overemphasis on semantic intuition un-—
formed form of comprehensive model and selective bias ignorance of evaluative choice and discretion abuse.

Key Words Original Legislative Intent; Ppost-enactment Legislative History; Statutory Interpretation;
Legislative History; Heuristic

Wang Yunqging Ph. D. in Law Associate Professor of Xiamen University Law School.
Guarding against Over-nstrumentalism of Criminal Law XIE Wangyuan * 87 *

This paper argues although legal instrumentalism is rational absolute instrumentalism is not. Similarly
criminal law instrumentalism likewise is legitimate but over-instrumentalism of criminal law is bound to
cause a cancerous growth of the penal power of the state and the severe shrink of civil right and liberty. In
legislation over-instrumentalism of Criminal Law which is represented as overcriminalization and in criminal
justice is symbolized by judicial discretion and power of over-extensive interpretation. The basic strategy of
being vigilant against it is: stand the “criminal law as last resort” ground in legislation while criminal justice
system thoroughly implements the legality principle and strict interpretation.

Key Words Legal Instrumentalism and Non-dnstrumentalism; Overdnstrumentalism of Criminal Law;
Overcriminalization; Criminal Judicial Discretion; Legality

Xie Wangyuan Ph. D. in Law Professor of Renmin University Law School and Researcher at the

Criminal Law Science Study Center of Renmin University.

A Perspective Study of the Phenomenon of “Mediation with Judgment Factors”
——Also A Study of the Pluralistic Positioning of “Clear Facts and
Clarified Responsibilities” in Lawsuit Mediation LU Xiaoyan * 101 *

In recent years the “Mediation with Judgment Factors” mainly characterized by “Clear Facts and Clari—
fied Responsibilities” comes into the judicial field. On the one hand as a standard of mediation  “Clear
Facts and Clarified Responsibilities” returns under the influence of “Mediation with Judgment Factors” after
experiencing “negation” in the “mediation fever” period and “negation of negation” in the reflection of “im—
proper mediation”; on the other hand in the practical form of “Mediation with Judgment Factors” the
“Clear Facts and Clarified Responsibilities” as the mediation standard is different from that as the judgment
standard in content procedure and carrier. It because that under the background of a newly built society
with rule of law the increased rationality of the dispute subjects the intensified aggregation of dispute mode
and the pluralistic development of dispute categories have determined the effectiveness of rule guidance the
demonstration of rule-based governance and the necessity of rule innovation so that the return of “Clear
Facts and Clarified Responsibilities” as the mediation standard becomes an inevitable requirement for the
parties to deal with disputes under the statutory rules; however the effect degrees of statutory rules in the
mediation of different cases their participation degrees in different mediation procedures and their publica—
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