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ABSTRACT

This thesis is a situational study of the use and exercise of emergency
powers in Malaysia, undertaken from the perspective of the principles

underlying the Malaysian Constitution. The primary focus and
perspective are Malaysian, and | use comparative materials where |

consider they may help to illuminate that perspective and the way in

which emergency powers have been used.

A unique situation has been created whereby the Malaysian Government
has the option of taking measures under one or other of two legal
regimes. The thesis, the‘refore, examines the development of this parallel
government system. It includes discussion of the considerations that

animated writing reserve powers into the Malaysian Constitution and the
near institutionalisation of the state of emergency in Malaysia, using this

historical background to focus on the role of the judiciary In crisis
situations, the incorporation of certain traditional elements of Malay

society into the Constitution, and the existence of racial ‘bargaining’ in

developing the Constitution.

The ’Ehesis then examines the distinct legal order created by a state of

emergency, within the context of the reality of the Malaysian polity.
Hence, there is an examination of the four actual instances when an

emergency was proclaimed in the country.

An examination is also undertaken of the various amendments made to

Article 150 over the years which has reduced much of the safeguards
originally built into the provision. This examination suggests that Article
150 in its present form, Is debilitative of parliamentary government

largely because of the dual system of law-making created by a state of

emergency.

The thesis therefore provides an ‘insight into the working of a major

constitutional democracy seeking to reconcile the need to maintain
emergency powers and realise the objective of a pariliamentary system

envisaged by its Federal Constitution.




EMERGENCY POWERS AND PARLIAMENTARY GOVERNMENT IN MALAYSIA:
CONSTITUTIONALISM IN A NEW DEMOCRACY

PREFACE

This proposes to be a study of constitutionalism in a newly emergent
democracy. Malaysia attained independence in 1957 . and after 30 years retains
many of the vestiges of a Westminster-style democracy. In this respect it
compares well with many of the other countries in the south and south east
Asian region that began as democracies, after discarding the ' colonial yoke,
but are now under some form of totalitarian government or other.

The Malaysian experience is in many ways an unique one. It is a nation
that has struggled to maintain the features of democracy in spite of several
challenges to the fabric of its society. The multi-racial, multi-religious and

multi-cultural composition of its peoples has probably presented the ' greatest

challenge to the retention of a viable democracy in Malaysia.

A prominent feature of constitutional life during this period has been
the frequent invocation and use by the Government of 1its emergency  powers
under the Constitution. The resort to a state of emergency has been proferred
by the Executive as the reason for the survival of democracy in the - country.
Thus, the Proclamation of Emergency made on 15 May 1969 continues unabated to
this day, and the country is for all legal purposes still under a - state of
emergency. ' This unique state of affairs bears living proof of C.K. Allen's
prescient observation in his "Law And Orders" that emergency government once

taken root is a tough plant to uproot.

The resort to crisis powers and the continuous state of the Emergency

nevertheless presents a profound challenge to constitutionalism 1in the
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country. The ability of the Executive Government to invoke and perpetuate a
state of emergency without any independent check raises obvious questions as
to whether the original objective behind the creation of this power has now
been discarded. Moreover, and probably more importantly, the legal regime
created by a state of emergency enhances executive power -and provides for
executive law-making under the rubric of emergency legislation. This has
resulted in two parallel legal regimes subsisting in Malaysia; one, the
parliamentary system with a Cabinet which 1s answerable to an elected
Parliament, and the other, the emergency regime where the Government may at

its option invoke its emergency powers and undertake action without reference

to Parliament. The significance of this emergency power may not be fully
appreciated unless one realises also that emergency laws, whether enacted by
Parliament or as Executive legislation, overrides the Constitution and may not

be invalidated on account of being inconsistent with the Constitution. The

eclipse of the doctrine of constitutional supremacy, which is a cornerstone of
the Malaysian Constitution, in the face of emergency laws, graphically
1llustrates the import of a continuous state of emergency in the country.

An attempt is made in this study to examine these questions 1n some
detail and review their impact on the state of constitutional democracy in
Malaysia. The study is made, as it must, in the historical context of Malay
society and early constitutional systems in Malaya.

I have considered at the outset the jurisprudential underpinning to the
exercise of crisis powers, and sought to analyse first its treatment by the
common law. The present day exercise of emergency powers, including its use in
Malaysia, should be compared with the original jurisprudential basis for the

existence of this power. Part I of the study deals with this and examines how
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the power of the royal prerogative to handle a crisis was translated into the
written constitutions of many of the countries of the new Commonwealth,

including Malaysia. There 1is also an analysis of the -"problems posed by

constitutional breakdowns in the new democracies. Often this has called for
emergency action under circumstances which are de hors the written
constitution resulting in a state of martial law. An interesting feature of
this development, as will be seen in the study, is the legitimating process by
which legal recognition of some form or the other 1is given to the new
constitutional order and the role played by the courts in this regard.

Part II deals with the historical evolvement of the emergency power 1in
Malaysia. An understanding of how and why emergency powers are exercised by
the Government would not be possible without comprehending the unique milieu
in which the Malaysian Constitution was founded. The incorporation of . certain
traditional features of Malay heirachial rule into the Westminster framework
and the principal features of the Constitution, namely, Parliamentary
government, the role of the Yang di-Pertuan Agong (the King) and the doctrine
of constitutional supremacy are discussed to provide an understanding of the

impact and change to government that is brought about by the declaration of an

emergency.

The four instances when an emergency was declared in Malaysia are

discussed in Part III. In two instances, it was declared to cover
territorially a particular State only, and in two other instances 1it. was
proclaimed to cover the whole of Malaysia. A judicial observation was made
once that nearly every consideration arising from the Constitution may be
considered to be political (see Dixon J. 1in Melbourne Corporation v.

Commonwealth (1947) 74 CLR 31, 82). That observation probably sees 1its

greatest truth in the invocation and exercise of crisis powers, especially
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when 1t 1s utilised not to deal with a natural calamity, but to ostensibly
avert a threat to the public order or security of the nation. An examination
of the actual instances when the Government invoked its emergency power, and
the reasons for the same, is indispensable for an inquiry into whether the
provision is a safety valve or an escape channel for politiéal expediency. Any
discussion of the scope, efficacy or adequacy of the emergency power or
suggestions for future safequards would otherwise take place only in a vacuum.

Part IV attempts a detailed legal analysis of the nature and scope of
the emergency power. The discussion begins with an examination of the features
of Article 150 dealing with the circumstances when the emergency power may be
invoked, and the important question of the duration and tenure of a state of
emergency. In this context, there is also an analysis of the judicial role in
emergency situations, namely, as to whether the proclamation and continuance
of a state of emergency is justiciable before the courts.

Emergency government ' is characterised by the plenitude of emergency
measures and legislation that is brought forth to deal with the so-called
crisis. Malaysia is no exception. The 21 months of rule under a Director of
Operations, and the National Operations Council, after the Emergency was
declared on 15 May 1969, is discussed in some detail as providing the best
example of an emergency-type government established in the country. The review
ends with a consideration of the present weaknesses and inadequacies in
Article 150, and the need for the provision of future safequards to ensure
that Article 150 does not become a route for the dilution of constitutionalism
in the country.

In doing this study I have attempted solicitously to identify and locate

events, examples and case-precedents from third world countries. The

yardsticks of the developed democracies would not be a suitable measure of the



causes and effect of crisis government, which is today largely (albeit, not

exclusively) a third world phenomenon. This is significant in evaluating

generally the attitude of the courts to the threat to constitutional
safequards and liberties that accompany the declaration of an emergency. The
analysis 1is in some ways a comparative study of ‘judicial ‘attitudes of the
third world courts towards a common problem. Precedents are drawn and
discussed from the stronger democracies of India and the Caribbean Island
nations, and from the African countries of Nigeria and Uganda where crisis
government is endemic, as also from the new Pacific 1Island nations where
democracy is still at the experimental stage. This comparative evaluation
hopefully presents a better understanding of the growth of democratic values
and principles in Malaysia itself.

Constitutionalism is a hope and a challenge to the Malaysian democratic
polity. The pivotal question is whether the nation could do away with the
crutch of emergency powers and a continued state of emergency. It 1is hoped
that this study could contribute in some small measure towards a better

understanding of the use and exercise of this awesome power and of 1its

strengths and weaknesses.
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PART 1

THE DOCTRINE OF EMERGENCY POWERS

CHAPTER 1

EMERGENCY SITUATIONS AND THE NECESSITY DOCTRINE

Introduction-

Emergency governments have existed from the earliest of times. Crisis

government was recognised in early Rome to cope with an invasion or

conspiracy. 1 The Roman city-state made prov131on in its constltutlon to

suspend the elaborate structure of government and nomlnate a 81ng1e person,

usually a general, to take control of affairs durlng a CIlSlS.2 0Of equal

interest 1is the observation that once in power the dictators seldom gave up

office.? They perpetuated emergency rule and made it a way of life.

R.M. Maclver, The Web Of Government (Revised Edition 1965 The Free

Press. Macmillan Publishing Co. Inc. New York) p. 170.

Ibid. The need for crisis government was underscored by Machiavelli who
reportedly said "...those republics which in time of danger cannot
resort to a dictatorship will generally be ruined when grave emergencies

occur": quoted in Anthony Matthews, Freedom, State Security & The Rule
Of Law. (Juta & Co. Johannesburgh, 1986) at p. 192.

MaclIver, Ibid. As the learned author records: "Only Cincinnatus: returned
to his plow". The contemporary historian Barbara W. Tuchman gives
another noteworthy example, of the é6th century B.C. ruler of Athens,
Solon, who called to save the state from economic ruin and social
unrest, introduced a series of reforms, and after exacting an oath from
the Athenian Council to maintain his reforms for ten years, sailed away
to voluntary exile for that period to avoid endless petitions for
modifications to the reforms: see The March Of Folly: From Troy To
Vietnam (Abacus Books, London, 1985) at pp.18-19. For an account of
modern-day dictators refusing to give up office and holding power with
apparent support of their people through the medium of populism, see

Barry Rubin, Modern Dictators: Third World Coup-Makers, Strongmen And
Populist Tyrants (Meridian, New York, 1987.)




The problem is by no means the disease of a bye-gone era. The

International Commission of Jurists reported in a recent study that the
exercise of emergency powers by national governments has-become a problem of
global importance.? Equally disturbing is the tendency to make states of
emergency perpetual. The Report also noted that in recent Eimes’a considerable
part of humanity has been living under a state of emergency and tﬁat too

accompanied often by grave violations of human rights.® The conclusion is
inescapable that 1in many countries the resort to crlslé government 1s a
constltutlon;1 pretense to exercise unchecked and uncanallsed power. The
problem is particularly acute in the third world countries where the potential
for instability and civil disorder is greatest. In these countries the basic
question always is whether adequate safequards can be built into the system to

prevent misuse of authority and the excuse of a facile resort to emergency

rule.

It may be noted that a state of emergency is as much a legal problem as

it is a political and social one. It raises grave questions regarding the
status of constitutionalism in the country concerned.® A state of emergency

could arise as a result of a constitutional upheaval like a revolution or. a

4, States of Emergency: Their Impact On Human Rights. (A Study Prepared By

The International Commission Of Jurists, Geneva, March 1983) at p. 413.

5. Ibid. See Introduction by Niall MacDermot, Secretary-General -of - the
International Commission of Jurists (ICJ), and also at p. 413,

6. Constitutionalism has been defined by Professor S.A. De Smith as "the
principle that the exercise of political power shall be bounded by
rules; rules which determine the validity of legislative and executive
action by prescribing the procedure according to which it must be
performed or by delimiting its permissible content": S.A. De ' Smith,

Constitutionalism In The Commonwealth Today, (1962) 4 Malaya Law Review
205.



coup d'etat. 1In that event, the emergency arises de hors the terms of the

governing constitutional instrument and raises questions immediétely as to the
continued validity of the existing constitutionfand the 1legitimacy of the
revolutionary gqovernment which has supplanted it./ Even in cases where
emergency powers are constitutionalised,® its invd;ation and exercise could
raise difficult legal questions. For example, the‘proclamation of an emergency
may be challenged as being in ffaudem legi39 or fhat the emergency legiélation

are ultra vires the Constitution.l® These caées demonstrate that emergency
situations present a myriad of legal problems, often of a complex nature, as

will be seen 1n the discussion that follows.

Emergency Situations

Emergencies may arise under a number of circumstances. They' are not
necessarily political because natural catastrophies could produce- - emergency

conditions as well. In Bhagat Singh v. King Emperor, Lord Dunedin attempted ' a

definition in understandably broad terms when he called an emergency "a state

7. For example, a succession of army take-overs 1in Pakistan since
independence 1in 1949 has led to its courts evolving an impressive
jurisprudence on the law pertaining to revolutions and constitutional
breakdowns generally: see cases like State v. Dosso PLD 1958 SC 533:
Asma Jilani v. Government of Punjab PLD 1972 SC 139.

8. The term "constitutionlizing emergency powers" 1is defined as the
prescription by law of the range of authority available to the executive
and the relationships between the executive, the legislative and the
courts in time of -emergency: See Cornelius P. Cotter.
Constitutionalizing Emergency Powers, The British Experience (1953)

Stanford L. Review 382.

9. For eq. Stephen Kalong Ningkan v. Government of Malaysia [1970] AC 379;
[1968] 2 MIJ 238, dealing with the bona fide of the Government of

Malaysia's advise to the King that grounds existed for declaring a state
of emergency in the East Malaysian State of Sarawak.

10. Teh Cheng Poh v. Public Prosecutor [1980] AC 458; [1979] 1 MLJ 50; a
Malaysian case where the Privy Council struck down emergency legislation

made by the King after Parliament had convened.



of matters calling for drastic action".Z! The purpose of emergency powers is
obvious. It is to forestall any threat to the stability of the nation. It 1is
commonly believed that there are six main types of emergencies, namely, war,
economic recession, natural- disaster, secession, 1insurrection and
subversion.?4 Except for an emergency created by war; the other instances are
generally classified as internal emergencies, énd in respect of them, one
talks of the exercise of peacetime emergency powers.

However it 1s war-time emergency measures that have done much to shape
and influence the present day approach to emergencf powers.13 War presents the
clearest example of the type of threat to the safety of the nation that causes
every other consideration to be subordinated. Thus the war effort by a nation
and its people draws.manylcasualties, chief of which is freedom and liberty.l4
The obligation of a government to safequard the integrity of the nation 1is

often irreconcilable with certain freedoms exercisable by its citizens. This
conflict has produced a plethora of court decisions from several jurisdictions

born out of war time cases. The cases show a remarkable consistency in

approach. With rare exceptions, the courts have voted in favour of the

executive's war pover.

11. AIR 1931 PC 111 at pp.111-112.

12. See Michael P. 0'Boyle, Emergency Situation And The Protection Of Human
Rights; A Model Derogation Provision For A Northern Ireland BilIl Of
Rights (1977) Vol. 28 N.I.L.Q. 160 at p. 161, and Herbert Marx, The
Emergency Power And Civil Liberties In Canada (1970) Vol. 16 McGill L.J.

39 at p. 42.

13. David Bonner, Emergency Powers In Peacetime, London (Sweet & Maxwell),
1985 at p.2.

14. See for example, per Lord Macmillan in the well-known English case of
Liversidge v. Anderson [1941] 3 AER 338 at 366: "(I)n a time of
emergency, when the life of the whole nation is at stake, it may well be

that a requlation for the defence of the realm may quite properly have a



A good starting point is the juridical stand that the executive 1s the

best judge of the requirements of the nation's safety. In an oft quoted
passage of his judgment in The Zamora,15 Lord Parker C.J. "said:

"Those who are responsible for the national securlty'must be the sole
judges of what the national security requlres“

In an Australian case,17 decided at about the same time, the court
declared that it must be left to the wisdom of the Parliament and the
Executive as to the appropriafe war measures to implement because "they alone
have the information, the knowledge and the experience and also, by the
constitution, the authority to judge the situation and lead the nation to the
desired end".2® Likewise in the United States, in Hirabayashi v. United

States,19 concerning the internment of Japanese - Americans as a war-time

preventive measure, the Supreme Court said "...it is enough that circumstances

contd... |
14. meaning Wthh because of its drastic invasion of the liberty of the

subject, the courts would be slow to attribute to a peacetime measure".
From across the Atlantic we have the dictum of Holmes J. in XMoyers v.
Peabody 212 U.S. 78 [1909]) at p.85: "When it comes to a decision by the
Head of State upon a matter involving its life, the ordinary rights of
the individual must yield to what he deems the necessities of the
moment. Public danger warrant the substitution of executive powers for
the judicial process". For a comprehensive discussion of the balance
struck between national security and civil liberties 1in the United

States, see (1972) 85 Harvard Law Review on The National Security
Interest And Civil Liberties at p.1130 et. seq.
15, [1916]) 2 AC 77.

16. 1Ibid at p. 107. See also Bhagat Singh v. King Emperor [1931] 58 IA 169.
The continued acceptance of this principle is seen by its adoption by
the Malaysian Supreme Court recently in a preventive detention case,
Minister of Home Affairs v. Karpal Singh [1988] 3 MLJ 29 at p.3l.

17. Farey v. Burvett [1916] 21 CIR 433.
18. Ibid at p. 455-56 per Isaacs J.

19. 320 U.S. 87 [1943].



within the knowledge of those charged with the responsibility for maintaining

the national defence afforded a rational basis for the decision which they

made".

The rationale for the war-power was given by Williams J. 1n the

Australian case of Adelaide Company of Jehovah Witnesses Inc. v. The

commonwealth?® in simple terms:

"Because war promotes abnormal conditions, abnormal means are required
to cope with them" .41

In a later case?? he elaborated on this theme:

"The paramount consideration is that the Commonwealth is undergoing the
dangers of a world war and that when a nation is in peril, applying the
maxim salus populi suprema lex, the courts may concede to the Parliament
and the Executive which it controls a wide latitude to detegmine what
legislation is required to protect the safety of the realm".?

A strong jurisprudence has thus developed that when the nation's safety

is in peril a rigid adherence to constitutional rules and 1liberty becomes

inappropriate. One of the American founding fathers, Thomas Jefferson, gave

the early thinking on this matter:

"o lose our country by a scrupulous adherence to the written law, would
be to lose the law itself, with life, liberty, property and all those
who are enjoying them with us, thus absurdly sacrificing the end to the

means“.24 ~

20. [1943] 67 CLR 116.
21. Ibid at p. 161.

22. The Victorian Chamber of Manufacturers v. The Commonwealth [1943]) 67 CLR
347.

23. Ibid at p.400.

24, From his "Writings" (Washington Ed.) pp.542-45: quoted in Ajay Dixit v.
State of U.P. AIR 1985 SC 13 at p.20. See also the statement attributed
to President Lincoln 1in a letter to Hodges, April 4, 1864: "Was 1t
possible to lose the nation and yet preserve the Constitution?": quoted

in foot-note (4) p.1 of Cotter's, Constitutionalizing Emergency Powers,

supra, note 8.



However, 1n Youngstown Sheet & Tube Co. v. Sawyer,25 the United States Supreme
Court rejected the notion that the President as Commandeg—in-Chief had implied
unlimited power to "take whatever measures necessary for the war effort,
including the seizure of a steel mill by executive order. This case was
decided in the wake of the Korean War and is considered a c;nstitutional land
mark affirming the supremac& of the rule of law ‘under- the American
Constitution. Delivering the opinion of the court Mr. Justice Black said:

"The contention is that presidential power should be implied from the

aggregate of his powers under the Constitution..... Even though "theatre
of war" be an expanding concept, we cannot with faithfulness to our

constitutional system hold that the Commander-in-Chief of the Armed
Forces has the ultimate power as such to take possession of private
property in order to keep labour disputes from stopping production. This
"is a job for the nation's lawmakers, not for its military authorities...
......1n the framework of our Constitution, the President's power to see
that the laws are faithfully executed refutes the idea that he is to be
a lawmaker..... The Constitution is neither silent nor _equivocal about
who shall make laws which the President shall execute".<®

In a separate concurring opinion Mr. - Justice Douglas remarked: "while

emergency does not create power, emergency may furnish the occasion for the
exercise of poxv.'wzr“...z7 In like vein, dealing with emergency legislation as
opposed to emergency powers, Viscount Simon remarked in the Privy Council case

of Attorney General Ontario v. Canada TEmperanceFederation:ZB

25. 343 U.S. 579 [1951]). For a first person account of the case, see William
H. Harbough, Lawyer's Lawyer: The Life of John W. Davis (New York,

0.U.P. 1973) pp. 462 et.seq., and William H. Rehnquist, The Supreme
Court, How It Was, How It Is (New York, William Morrow 1987) p. 41

et.seq.

26. Ibid at p. 586.

27. 1bid at p. 704. See also Home Building & Loan Assn v. Blaisdell, 290
U.S. 398, 425 [1934]), a case decided during the depression in the United

States.
28. [1946] AC 193 at p.206.



"True 1it i1s that an emergency may be the occasion which calls for the

legislation, but it is the nature of the legislation itself, and not the
exlstence of emergency, that must determine whether it is valid or not".

These cases demonstrate a preparedness by the courts in-spite of the grave

emergency created by a war to ensure that war-time measures are kept within

constitutional limits.

Nevertheless, the basic premise remains that the courts will not review
the choice of measures taken by the executive on behalf of the war effort. The
courts have invariably deferred to the executive's discretion in these
matters. The rationale is simple that it is futile to talk of individual or
group rights when the very existence of society or a way of 1life is
threatened. It formed the basis for the decision of the High 'Court of
Australia in the case of The Adelaide Society of Jehovah Witnesses Inc. v. The
Commonwealth.4? The case concerned a challenge to a proscriptive order made by

the Government against a religious group called the Jehovah Witnesses. This

group renounced the bearing of arms and campaigned against conscription during
the war. The group argued that its religious freedom was violated. 1In

repelling the challenge, Latham CJ said:

M eene the - protection of any form of liberty as a social right within a
society necessarily involves the continued existence of that society as
a society. Otggrwise the protection of liberty would be meaningless and

ineffective".

Likewise, 1n the wartime case of Jones v. Opelika, the United States Supreme

Court observed that fundamental freedoms "are not absolute to be ekercised

independently of other cherished privileges protected by the same organic

29. Supra, note 20.
30. Ibid at p. 131.



instrument..... without which the constitutional quarantee of civil 1liberties

would be a mockery“.31

One Jjuristic method has been to read the written constitution flexibly
so as to give the Executive a wide latitude in prosecuting the war. This is

evident in Isaacs J.'s judgment in Farey v. Burvett:3?

"The Constitution, so I view it, is not so impotent a document as to
fail at the very moment when the whole existence of the nation it is

designed to serve is imperilled".

In one case the court went as far as to say it would even countenance
executive dictatorship. 1In Yasny et al V.Lapointe,33 a Canadian court was
considering a challenge to a ministerial order prohibiting the publipation of
a newspaper 1in the Russian language as subverting the wé;‘ effort. 1In

dismissing the challenge the court said:
"In times of peace the civil rights of the people, the liberty of the
subject, the rights of free speech, and the freedom of the press, are

entrusted to the courts. In wartime this may be changed. Parliament may
take from the courts their3judicia1 discretion and substitute for it the

autocracy of bureaucrats".
The thinking was encapsulated graphically by Scrutton L.J. in his judgment in
Ronnfeldt v. Phillips35 decided during the First World War:
"It had been said that a war could not be conducted on the principles of
the Sermon on the Mount. It might also be said that a war would not be
carried on according to the principles of Magna Carta".

However, the notion that the fighting of a war becomes a licence for

government lawlessness must quickly be dispelled. This 1is seen from the

31. 316 U.S. 584 [1942] at p. 593.
32. Supra, n. 16 at p. 451.

33. [1940] 3 DIR 204.

34. 1Ibid at p. 205.

35. [1918] 35 TIR 46 at p.47.
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eventual fate that befell the majority opinions in the celebrated case of
Liversidge v. Anderson3® and the reinstatement of Lord Atkin's dissent as

expressing the correct law.37 The approach of the majority was embodied in

these words of Lord MacMillan:

", ...in a time of emergency, when the life of the whole nation 1is at
stake, it may well be that a requlation for the defence of the realm may
quite properly have a meaning which, because of its drastic invasion of
the 1liberty of thgasubject, the courts will be slow to attribute to a

peacetime measure.

In contrast, Lord Atkin spoke these words which were to enjoy vindication 1in

posterity:

"In England amidst the clash of arms the laws are not silent. They may
be changed but they speak the same language in war as 1in peace“.39

It is perhaps unfortunate that the war-power rationale has been extended

to every emergency faced by a nation regardless of the source of the threat.
This is because war-time cases are decided when the judges are ﬁnder a
subconscious pressure not to stultify fhe war effort by their decisions. It is
doubtful therefore if these cases could stand as Qeneral precedents for all

times. Lord Diplock implicitly recognised that war-hysteria had made the

36. [1941) 3 AER 338. For an interesting account of behind-the-scene
happenings before judgment was delivered by the House of Lords 1in the
case, and Lord Maugham's public outcry after reading Lord Atkin's
dissent, see RFV Heuston: Liversidge v. Anderson 1in Retrospect (1970) 86
LOR66, and Geoffrey Lewis, Lord Atkin (Butterworths) 1983 pp. 132 et.

seq.

37. In Ridge v. Baldwin [1964] AC 40 at p. 65 Lord Relid referred to
Liversidge as a "very peculiar decision". The denouément came in IRC v.
Rossminster ([1980] AC 953: "For my part I think the time has come to
acknowledge openly that the majority of this House in Liversidge v.
Anderson were expediently, and at that time, perhaps, excusably, wrong
and the dissenting speech of Lord Atkin was right", per Lord Diplock at

p. 1101D.

38. Supra, note 14 at p. 366C.

39. Ibid at p. 361C.
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majority - in Liversidge v. Anderson "excusably" gowrong.4o In the United
States, early-after the Second World War, Mr. Justice Jackson of the Supreme
Court warned that war-time decisions were unsuitable for general application:

"No one will question that this (war) power is the most dangerous one to

free government in the whole catalogue of powers. It usually 1s 1nvoked
in haste and excitement when calm 1legislative consideration of
constitutional 1limitation 1is difficult. It is executed in a time of
patriotic fervour that makes moderation unpopular. And, worst of all, it
is interpreted by the Judges under the influence of the same passions

and pressures".

Nevertheless, these principles have been applied without modification to

justify peacetime emergency measures. There are various methods by which
governments deal with peacetime emergency situations. They range from the

French "état de siege" which is a constitutionally recognised form of

emergency government, to military administrations in the form of martial
law.44? The common denominator running through the various forms of emergency

government 1is the reposing of near totalitarian power in the hands of the

Executive. With this comes the attendant danger of abuse and misuse of the

newly acquired power. In the result, in many countries there 1is resort to
emergency rule to prop up an unpopular government or for no reason other than

for the government to have unchecked power.43 In third world countries, where

40. See supra, note 36.

41. Hoods v. Miller Company 333 U.S. 138 [1947] at p. 146. See also Turner
J. 1n the New Zealand case of Reade v. Smith [1959] NZLR 996 at 1000:

"Cases dealing with war regulations promulgated 1in times of great
national danger must, in my opinion, be carefully examined before being
used too hastily as a touchstone for the valldlty of requlations made

under more normal conditions".

42. See Marx, op.cit., p.42; Michael P. 0'Boyle, op.cit., p. 162.

43. See generally the Report of the International Commission of Jurists,
supra, note 4.
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the rule of law 1is not firmly entrenched, the continuance of emergency

government 1long after the danger has abated is not uncommon. A written

constitution 1s never regarded as an impediment to achieve the ulterior
political ‘objective behind a state of emergency. A keen writer on African

constitutional development observed generally on this phenoﬁena:

"In the Third World, constitutions are seen not as the protectors of
human rights but as instruments for 1legitimising the exercise of
arbitrary power. The kind of constitutional 1law that most people
understand 1n the Third World is the law that allows the government to
impose unreasonable laws, to arrest and detain persons whose quilt 1is
often highly suspect, to impose restrictions on the freedom of movement,
association and speech, and to do whatever the whims of political
leaders dictate. Ultimately, constitutional law in the Third World is
the obstacle that revolutionaries and military ‘'coup d'etat find to be
an easy target and the removal of which introduces even more stringent
measures. It may be arqued therefore that in the Third World,
constitutional law has no more validity or sanctity than what is often
accorded to notions of democracy, the 1rule of law and

constitutionalism".44

Whether the cause for a state of emergency is real or specious, the juridical
basis for its proclamation at common or general law is invariably grounded in

the doctrine of state neéessity as will be seen in the ensuing discussion.

It 1is reported that during the American Civil War, Lincoln broke laws,
violated the Constitution, usurped arbitrary powérs, and trampled individual
liberties. His justification was necessity.4® His explanation was:

"My oath to preserve the Constitution imposed on me the duty of

preserving by every indispensable means that government..... By general

law, life and limb must be protected, yet often a limb must be amputated
to save a life, but a life is never wisely given to save a limb. I felt

44. George W. Kanyeihamba, Constitutional Obligation * In . Developin
Countries, in Essays On Third World Perspectives In Jurisprudence, Ed.
Marasinghe & Conklin (Malayan Law Journal) 1984, 29 at pp. 36-37.

45. See Richard Nixon, Leaders (Warner Books Inc. New York 1982) at p. 326.
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that measures, otherwise unconstitutional, might become lawful by
becoming 1indispensable to the preservation of the Constitution through

the preservation of the nation".46
Necessity 1is essentially a political concept used -to justify extra-
constitutional conduct and clothe it with some legal basis. It bears out
Chitty's statement that "necessity knows no law"47 and Bracton's maxim that

"necessity makes lawful that which is unlawful®, 48

The principle of necessity is now a recognised part of constitutional
jurisprudence and has come a long way since its first rejection by Lord Camden
C.J. in Entick v. Carrington {1765] 19 St Tr 1030 at 1073 in the famous line:
"(W)ith respect to the argument of State Necessity... the common law does not
understand that kind of reaéoning". The Latin maxims, salus populil est supre-
ma lex (the safety of the people is thewsupreme law) and salus republicae est
suprema lex (safety of the State is the supreme law), lie at the heart of the

doctrine of necessity. Broom explains the maxims as based "on the implied

agreement of every member of society that his own individual welfare shall, in
cases o0f necessity, yield to that of the community; and that his property,
liberty, and life shall, under certain circumstances be placed in jeopardy or

even sacrificed for the public good".4?

46. Ibid.

47. Chitty, author of the classic book "Prerogatives of the Crown" (1820):
quoted 1n the Pakistan case of In Re Special Reference PLD 1955 SC 435
at p. 485.

48. "Quvad alias non est lisitum necessitas lisitum pacit”: quoted in S.A.
De Smith "Constitutional Lawyers In Revolutionary Situations" (1968) 7
W. Ontario L.R. 93 at p.97.

49. Broom's Legal Maxims 9th Edn. 1924, at p.l.
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Defending The Realm And The Royal Prerogative

Early English constitutional law recognised the concept of ‘“"suprema

potestas”, that 1s, that the defence of the realm is entrusted to the Crown

embodied i1n the person of His Majesty. It was explained by Avory J. in In Re A

Petition Of Right:~Y

".....{T)he authorities appear to establish that by the Constitution the
defence of the realm is entrusted to the Crown, that the law has
entrusted the person of His Majesty with the care of this defence, that
in this business of defence the "suprema potestas" is inherent in His
Majesty as part of his Crown and kingly dignity, that in times of war or
invasion the maxim *salus populi suprema lex" must prevail, and that in
these times of war not only His Majesty but likewise every man that hath
power 1in his hands, may take the goods of any within the realm, pull
down their houses or burn their corn to cut off victuals from the enemy,
and do all other things that conduce to the safety to the kingdom

without respect had to any man's property".51
The royal prerogative, as it is known, is accepted as part of the common

law of England.®? Dicey has defined it as "the residue of discretionary or
arbitrary authority, which at any given time is legally left in the hands of
the Crown".?3 The prerogative was judicially considered in some early cases.

Almost all of them concerned the taking of private property without

compensation by the Crown in the defence of the realm.”4 In this, the De

50. [1915] 3 K.B. 649.

51. At pp. 651-652, See also Lord Dunedin in Attorney General v. De Keyser's
Royal Hotel [1920] AC 508 at p. 524: "...the King, as suprema potestas
endowed with the right and duty of protecting the Realm, 1is for the

purpose of the defence of the realm in times of danger entitled to take
any man's property....".

52. Per Lord Cozen-Hardy M.R. 1in In Re A Petition of Right (Court of
Appeal), supra, note 50 at p. 659.

53. See RFV Heuston, Essays In Constitutional Law 2nd Edn. (Stevens) 1964 p.
58. See also B.S. Mardesinis, The Royal Prerogative Re-Visited (1973)
Camb. L.J. 287.

54. R v. Hampden [1637] 3 Howell's State Trials, 825 (the Ship Money case);
The King's Prerogative in Saltpetre (1607) 12 Co. Rep. 12.
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Keyser case?? in the House of Lords is the most significant of its kind this

century. It was there held that the royal prerogative could not be invoked to
justify - seizure of private property in the face of a statute providing for

taking with compensation. In his speech, Lord Moulton discussed the royal

prerogative from its early times:

e eeee one must consider the nature and extent of the so -called: Royal
Prerogative in the matter of taking or occupying land for the better
defence of the realm. I have no doubt that in early days, when the war
was carried on in a simpler fashion and on a smaller scale than in the
case 1in modern times, the Crown, to whom the defence of the realm was

entrusted, had wide prerogative power as to taking or using the lands of
its subjects for the defence of the realm when the necessity arose. But
such necessity would be in general an actual and immediate necessity
arising in the face of the enemy and in circumsggnces where the rule

salus popull suprema lex was clearly applicable".
The next important case is Burmah 0il Company v. Lord Advocate,”’ where the
modern day operation of the prerogative was considered. The case arose out of

a claim for damages by an oil company in Burma. The 0il company had several

oll installations which were destroyed by British forces during%the?lasf war.
In his speech Lord Reid remarked "(T)here is difficulty in relating the

prerogative to modern conditions"?® and referred to it as "a relic of a past

55. See note 51, supra.

56. At p. 552. See also Darling J in In Re Arbitration Between Shipton,
Anderson & Co. [1915] 3 KB 676 at p. 684, dealing with the seizure of
wheat by the Government for the war effort: "We are in a state of war;
that 1s notorious. The subject matter of this contract has been seized
by the State acting for the general good. Salus populi suprema lex is a
good defence, and the enforcement of the essential law gives no right of

action to whomsoever maybe injured by it".

57. [1964] 2 All ER 348.

58. Op. cit. at p. 354. The claim succeeded only because the court found
"~ that the destruction of the oil installations was part of a 1long-term
deliberate strategy -and therefore did not fall within the recognised
exception of battle damage. The principle that damage to civilian
property as a necessity of battle and therefore not compensable 1is of

long standing. It was epitomised by Field J. in a decision of the United
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past age".2? Both Lord Reid and Lord Pearce were of opinion that the
prerogative was available only for a case not covered by statute.?? A recent

decision of the English Court of Appeal applied the royal prerogative as an

alternative plea to defend a circular from the Home Office on supply of police
equipment to the constabulary. In R v. Secretary of State Exparte Northumbria
Police Authority)61 the Court said that if the Police Act touching on the

subject was not applicable, the Home Office was entitled to rely on the

prerogative power to keep peace and for this purpose supply equipment to deal
with actual or apprehended public disorder. The decision affirms the current
view that the prerogative power may exist parallel to a statutory power" but

may not be exercised if to do so would be incompatible with the statute.

contd...
58. States Supreme Court arising from the American civil war, United States

v. Pacific Railroad Co. [1887] 120 U.S. 227 at pp. 233-34: "The
destruction or injury of private property in battle, or 1in the
bombardment of cities and towns, and in many other ways in the war, had
to be borne by the sufferers alone as one of its consequences. Whatever
would embarrass or impede the advance of the enemy, as the breaking up
of roads, or the burning of bridges, or would cripple and defeat him, as
destroying his means of subsistence, were lawfully ordered by the
commanding general. Indeed, it was his imperative duty to direct their
destruction. The necessities of the war called for and justified this.
The safety of the state in such cases overrides all considerations of
private loss. Salus populi is then, in truth, suprema lex".

59. 1bid. See also BBC v. Jones [1965] Ch.32: "It is 350 years and a civil
war too late for the Queen's Courts to broaden the prerogative" (at p.

79 per Diplock L.J.).

60. At pp. 354C and p. 3841 respectively. See reiteration of these
principles 1in Laker Alrways v. Department of Trade [1977] 2 AER 182 at
193: "Seeing that the prerogative is a discretionary power to be
exercised for the public good, it follows that its exercise can be
examined by the courts just as any other discretionary power which is
vested in the executive".

61. [1988] 1 All. E.R. 556.
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Written Constitutions And The Implied Power To Act In Defence
Of The Realm

Where there 1s a written constitution, and in the "absence of express
provisions in it to deal with a threat to the security of the state, the cases
show that a power will be implied authorising the Execurive to take ali
necessary measures to safequard the state.®? As Isaacs J. declared in the
Rustralian case of Farey v. Burvett:93 "The Constitution, as I see it, is not
so impotent a document as to fail at the very moment when the whole existence
of the nation itris deaigned to serve is‘imperilled";64

In Fort Frances Pulp & Power Cempanthd:}V.Manitoba Free Press Company
Ltd.,%° the PrivyCoancilchad to consider whether the Dominion Government of
Canada had inherent power to limit tﬁe supply ofénewsprint paper for the whole
of Canada. The question arose in the context of an arqument that this subject
was outside the legislative competence ef the Dominion Parliament, being
reserved for the provincial legislatures. Viscoeat Haldane for the Board

premised his decision on the implied power in the constltutlon to deal Wlth a

"sudden danger to social order arising from the outbreak of a great war“ 66 He

said:

"This principle of a power so 1mp11ed has recelved effect also 1in
countries with a written and apparently rigid constitutions such as the

62. The continental legal phllOSOpher Grotius called it an "implied mandate"
from the lawful sovereign to take measures to keep law and order in the
territory whether controlled by the lawful government or an usurper (De
Jure Belli Et Pacis): see Privy Council in Madzimbamuto v. Lardner—Burke

[1968] 3 All ER 561 at pp. 577, 579, 581,

63. [1916] 21 CLR 433.
64. Ibid at p. 451.

65. [1923] AC 695,

66. 1bid at p. 703.
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United States, where the strictly federal character of the national

basic agreement has retained the residuary powers not expressly
conferred on the Federal Government for the component states..... In a
sufficiently gqreat emergency such as that arising out of war, there is
implied the power to deal adeguately with that emergency for the safety

of the Dominion as a whole".®

Lord Haldane's reference to the United States experience must apropos be
the American doctrine of police power. This doctrine isﬂsaid to be an inherent
attribute of the American Constitution exercisable without any express grant.
The inherent police power was a concept devised by the United States Supreme
Court to overcome the statement of fundamental rights in absolute terms in the
American Constitution and to enable the government to make requlations for the
health, peace, morals and good order of the pet:aple.ﬁ8

However, the police power doctrine has not been adopted in countries
with written constitutions which provide expressly for qualification of the
exercise of fundamental rights in the interest of the state. Thus in 1India,
the Indian courts have avoided importing the concept of police power "because
what has been achieved in the U.S.A. under that concept was exercisable by the
State in India under the cqnstitution itself".%9 In Dwarkadas v. The Sholapur
Spinning & Weaving Company Ltd.,’9 the Indian Supreme Court expressly rejected
the argument that the take-over of a textile mill could be justified under

inherent "police power" in the absence of express legislative authorisation.

Bose J. said:

68. Chicago, Burlington & Quincy Ry v. Illinois 200 U.S. 561; Meyer v. |
Nebraska 262 U.S. 390.

69. See M.P, Jain, Indian Constitutional Law (4th Edn. 1987) N.M. Tripathi
Ltd- Bom.bay, ppi 685-6861

70 AIR 1954 SC 119.
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"With the utmost respect I deprecate, as I have done in previous cases,
the use of doubtful words like "police power", "social control",
"eminent domain" and the like. I say doubtful, not because they are
devoid of meaning but because they have different shades of meaning in
different countries, and because they represent powers which spring from
widely differing sources. In my opinion, it is wrong to assume that
these powers are inherent in the State in India and then to see how far
the Constitution requlates and fits in with them. We have to 1interpret
the plain provisions of the Constitution and it is for jurists and
students of law, not for judges, to see whether our Constitution also

provides for these powers and it is for them to determine whether the
shape which they take in India resemble any of the varying forms which

they assume in other countries".’!

Likewise in Malaysia, which has a constitution modeled on India, it has
been argued that "the doctrine of inherent police power as interpreted by the
American courts, has no force or validity and no placé in the framework of
(Malaysia's) constitutional process".’? The reasoning was that where the
Constitution itself defines the limitation that may be imposed on the exercise
of fundamental rights this virtually constitutes "a constitutional
modification of the doctrine of police power".’3 r

It is apparent that the difficulty lies not in determining the source of
the exercise of peacetime emergencyhpowers by governments but in ascertaining
the scope and extent of these powers. Can the government rely on its inherent
or resildual power to call out the military to quell civil unrest or an
insurrection? Does this power extendhto handing over the reins of government

to the military or to exercise martial law powers over the people? If these

measures are taken, what is the status of the personal and property rights of

the individual?

71. Ibid at p. 137.

72. Mr. Justice E. Abdoolcader, Constitutional Process And The Doctrine Of
Police Power (1977) 2 MLJ xxx1.

73.  Ibid.
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Civil Unrest, Martial Law And The Necessity Doctrine

The law of civil necessity is an aspect of the State Necessity doctrine.
It is grounded on the basic principle that it is as much important to preserve
the sovereignity of the state from external threat by war or invasion as it is
to act to quell internal disorder, rebellion, insurrection or any like
activity leading to a constitutional disruption.

An early case dealing with this question was Proceedings Against George
Stratton & ors.’4 The defendant and his followers were tried in England for
the misdemeanour of arresting and imprisoning the Governor of the Settlement
of Madras which belonged then to the East India Company. The defence was that

the defendant had acted out of necessity to preserve the constitution because

the Governor was repeatedly flouting it. In his address to the jury Lord
Mansfield dealt with the elements of the law of civil necessity:

"It must be very imminent, it must be very extreme, and 1in all they do,
they must appear clearly to do it with a view of preserving the society
and themselves, with a view of preserving the whole..... If the governor
does twenty illegal acts, that will not be a justification of it; it
must tend to the dissolution of society and the intervention must tend
to the preservation of 1it. |

But the only question for you to consider is this whether there was that
necessity for the preservation of the society and the inhabitants of the
place as authorises private men to take possession of the government;
and to take possession of the government to be sure it was necessary to

do it immediately.

If you can find that there was that imminent necessity for the
preservation of the whole, you will acquit the defendants”.

The defence failed and the accused were convicted.

In Philips V. Eyre,75 the English Court had to consider whether the

Governor of the Colony of Jamaica was open to actions for assault and false

74. [1779] 21 State Trials 1046.

75. [1870] L.R.Q.B. 1.
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imprisonment for steps taken to quell rebellion and insurrection in the

province. Willes J. dealt at length on the powers of the civil authority to

quell a rebellion:

"This perilous duty, shared by the governor with all the Queen's
subjects, whether civil or military, is in an especial deqree incumbent
upon him as being entrusted with the powers of government for preserving
the lives and property of the people and the authority of the Crown; and
1f such duty exist as to tumultuous assemblies of a dangerous character,
the duty and responsibility in case of open rebellion are heightened by
the consideration that the existence of law itself is threatened by
force of arms and a state of war against the Crown established for the
time. To act under such circumstances within the precise limits of the
law of ordinary peace is a difficult and may be an impossible task, and
to hesitate or temporize may entail disastrous consequences. Whether the
proper, as distinguished from the legal, course has been pursued by the
governor in so great a crisis, it is not within the province of a court
of law to pronounce..... It 1s manifest, however, that there may be
occasions 1in which the necessity of the case demands prompt and speedy
action for the maintenance of law and order at whatever risk, and where
the governor may be compelled,” unless he shrinks from the discharge of
paramount duty, to exercise de facto powers which the legislature would
assuredly have confided to him if the emergency could have been
foreseen, trusting that whatever he has honestly done for the safety of
the state will be ratified by an Act of indemnity and oblivion. There
may not be time to appeal to the legislature for special powers. The
governor may have, upon his own responsibility, acting upon the best
advise and information he can procure at the moment, to arm loyal
subjects, to seize or secure arms, to intercept munitions of war, to cut
off communication between the disaffected, to detain suspected persons,
and even to meet armed force by armed force in the open field. If he
hesitates, the opportunity may be lost of checking the first outbreak of
insurrection, whilst by vigorous action the consequences of allowing the
insurgents to take the field in force may be averted. In resorting to
strong measures he may have saved life and property out of all
proportion to the mistakes he may honestly commit ugder information
which turns out to have been erroneous or treacherous".’®

In that case the Governor had acted after a proclamation of martial law.
However, a proclamation is not a prerequisite for a state of martial law to
exist. In Tilonko v. Attorney General of Natal,’’ Lord Halsbury called it "an

entire delusion" that martial law exists by reason of the proclamation.

76. Ibid at pp. 16-17.
77. [1907] AC 93.
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He declared: "The right to administer force against force in actual war does
not depend upon the proclamation of martial law at all".’8 In the Irish case
of The King (Ronayne & Mulcahy) v. Strickland & Anor,79 the court held that
when a:state of facts exists which justifies the imposition of martial 1law,

the forces of the Crown, without any proclamation, may be -employed in

executing it.

The question that follows is whether the proclamation of a state of
affairs justifying martial law is conclusive against judicial review? The
cases that have dealt with this problem generally arose in the context of
whether civilians arrested in areas under martial law could be subjected to
military tribunals instead of the reqular civil courts. In Ex Parte

.Hilligan,so and again in Duncan v. K&hanamoku,sl the United States . Supreme

Court ruled that, notwithstanding martial law, the military trials of accused
persons ordinarily‘'triable in the reqular courts whilst those courts were open
was in violation of the Constitution. Duncan was decided a few years after
martial law was proclaimed in Hawaii following fhe‘Japanese attack on Pearl

Harbour. The Supreme Court said that the power to declare martial law does not

include the power to supplant civilian laws by military orders and to supplant

‘i& &

78. 1bid at p. 94. See also W.S. Holdsworth in "Martial Law Historicall
Considered" (1902) 18 LQR 117 at p. 129: "The law..... acts on the same
principles in judging the conduct of those who have acted under a
proclamation of martial law, and in judging the conduct of those who

have used force to suppress a riot. The proclamation in no way adds to
the powers 1inherent in the government of using force to suppress

disorder".
79. [1921] 2 IR 333.
80. 18 L. ed. 281, 303.

81. 327 U.S. 304 [1945].
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courts by military tribunals, where conditions are not such as to prevent the
enforcement of the laws by the courts. But in Ex Parte Marais,8¢ the Privy
Council held on a similar question, that the fact that- civil courts were
functioning in a district in which martial law has been proclaimed is not

conclusive that war is not raging. The petitioner ‘in that case complained that

he was denied access to the civil courts.:

Ex Parte Marals depicts the general attitude of the courts under common
law systems not to review the judgment of the government that circumstances
exist necessitating the imposition of martial ‘law. But judicial reticence 1in
this regard cannot be considered as universal or unqualified. In The King
(Garde & Ors) v. Strickland,83 the Irish Court said that it has the power when
its jurisdiction 1is invoked to decide whether a state of war exists which
justifies the application of martial law. The point was said to be destitute
of authority and Molony C.J. expressed his wish to state this proposition in
"the clearest possible language".84 In the later case of R. (0'Brien) v.
Military Governor N.D.U. Internment Camp,85 Molony C.J. rejected the argument
that the civil courts of Dublin had no jurisdiction to issue a writ of habeas

corpus because of a state of war. He said:

"I am satisfied that it has not been proved that a state of war or armed
rebellion at present exists in the city of Dublin. There 1s, no doubt, a
certain amount of disorder, and the presence of the military may be
sometimes required for the purpose of assisting the police 1in the
maintenance of order or the protection of buildings. Parliament is,
however, sitting without interruption, every court is functioning, writs

are duly served and executed, and while it may sometimes be necessary

82. [1902] AC 109.
83. [1921] 2 IR 317.
84. 1bid at p. 329.
85. [1924] 1 IR 32.
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that the civil administration should be aided by military force, it by
no means follows that in every case where military aid is necessary, a

state of war or armed rebellion can be said to exist".®

In Sterling v. Cbnstantin,87 the United States Supreme Court had to consider
whether it 'could go behind the Governor's declaration that an insurrection
exists and that certain measures are needed to suppress it. In repelling the
argument -that the Governor's decision was conclusive, Chief Justice Hughes
declared: "If this extreme position could be deemed to be well taken, it 1is
manifest that the fiat of a State Governor, and not the Constitution of the
United States, would be the supreme law of the land..... There is no such
avenue of escape from the paramount authority of the Federal constitution".88
It is submitted that the American decision has rightly fastened on the
principle that it is inimical to the notion of supremacy of the Constitution
1f the Executive should have a conclusive say in these matters.

The term "martial law" is often understood to mean the abrogation of
constitutional government and its replacement by military rule. The Duke of
Wellington is reported to have said that "martial law is neither more nor less
than the will of the General who commands the army. In fact martial law means
no law at all".89 No less an authority than Maitland appears to confirm this:
".....it is an improvised justice administered by soldiers".?® In Duncan v.

Rahanamoka,®! chief Justice Stone gave " a comprehensive constitutional

86. Ibid at p. 42.

87. 287 U.S. 378 [1932].

88. 1Ibid at pp. 397-98,

89. See Holdsworth, op.cit., at p. 132.

90. See Heuston, Essays, op.cit., at p. 151.

91. Supra, note 8l. See generally also 8 Halsbury's Laws 4th Edn. p. 625
et.seq.
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definition of the term: "..... martial law is the exercise of the power which
resides 1n the executive branch of the government to preserve orders and
insure the public safety, in times of emergency, when other branches of the
government are unable to function, or their functioning would itself threaten
the public safety. It is a law of necessity to be prescribed and administered

by the executive power. Its object, the preservation of the public safety and

good order, defines its scope, which will vary with the circumstances and
necessities of the case. The exercise of the powers may not extend beyond what
is required by the exigency which calls it forth".%? 1In Asma Jilani v.
Government of'Punjab,93 the Supreme Court of Pakistan said martial law is of
three types: (1) law requlating the rule of conduct of the armed forces; (2)
law imposed on an alien territory under occupation by an armed force, and (3)
law which relates to a situation where the civil power is unable to maintain
law and order and the military power is used to recreate conditions of peace
in which the civil power is able to reassert its authority.94 It 1s with the
last of the three situations enumerated that we are presently concerned.
Martial law is often taken to be synonymous with military rule. In Asma
Jilani's case, the Pakistan Supreme Court suggested that a distinction must be
made between martial law as a machinery for the enforcement of internal order

and martial law as a system of military rule of a conquered or alien

territory. It was said that martial law of the first category 1is normally
brought about by proclamation issued under the authority of the civil

government. The civil government is displaced only where a situation has

92. Ibid at p. 336.

93. PLD 1972 SC 139.
94. Ibid at pp. 152-53.
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arisen in which it has become impossible for the civil courts and other civil

authorities to function.??

A distinction may also be made between martial law and emergencies
proclaimed under a written constitution or under statutory powers as 1in the
United Kingdom. It is said that the two are very differenf concepts.95 The
basis of martial law is actual rebellion or insurrection whereas emergencies
under most written constitution can be proclaimed in anticipation of a
breakdown of law and order. The fundamental difference lies in the absence of
formalities that brings about a state of martial law. A similar distinction is
made between martial law and the French concept of the "etat de siege" (state
of seige) which like the emergency in the written constitutions of common law
countries is a constitutionally recognised method of dealing with Hcrises
situations.?’

It is the fact of a constitutional breakdown and not the cause of it

that brings about martial law. Lord Pearce observed in Madzimbamuto's case:
"ouestions of martial law do not depend upon the merits of an invasion. When a
state of rebellion o;winvasion exists, the law must do its best to cope with
resulting problems that beset itn, 98 Hﬁwever, once a state of martial law
exists the maxim inter arma silent leges (in the midst of arms the law 1is

silent) prevails. Lord Halsbury said in Ex Parte Narais:99 "The civil courts

95. 1Ibid at p. 187.

96. See M.P., Jain, op.cit., at p. 719.

97. See Friedrich & Sutherland, Defense Of The Constitutional Order, in

Boyle & Friedrich, Studies In Federalism (Little Brown and Company.
Boston; Toronto. 1954) at pp. 678-79.

98. Supra, at p. 587I.

99. Supra, note 82 at p. 115.
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will not call in question the propriety of the action of military
authorities". In R. (Childers) v. Adjutant General of the Provisional

Forces,190 the Irish Court elaborated on this principle: -

"For the purpose of suppressing this rebellion and restoring order, the
Provisional Government has been obliged to employ its army. Force must
be met by force, and violence by violence; ‘and once an army is. set in
motion - once a state of war has been established - the rough and ready
methods of warfare must be adopted, and take the place of the precise
and orderly methods of civil government. The ordinary law 1s silenced by
the sound of the pistol-shot and the bomb. Inter arma silent leges is a
maxim two thousand years old, and has come down to us from the Romans.
Suprema lex, salus populi must be the quiding principle when the civil
law has failed. Force than becomes the only remedy, and those to whom
the task 1is_ committed must be the sole judges how 1t should be

exercised".191

It does not mean, however, that the proclamation of martial 1law ipso
facto terminates the civil and fundamental rights of the people affected. The
correct position is that it does not automatically suspend civil rights:
Wilson & Co. v. Freeman [1959) 178 179F. Supp. 520 at pp. 531-33. In Asma
Jilani's case, the Pakistan Supreme Court held that martial law by itself did
not involve the abrogation of the civil law or the Constitution.?92 The case
considered whether the handing over of the reins of government to the Military
Commander by the President of Pakistan through a letter exhorting him to
restore civil order was constitutional. The Military Commander, General Yahya
Khan, had subsequently abrogated the Constitution and proclaimed martial law
throughout the country. Hamoodur Rahman C.J. ruled .that the  declaration of

martial law was unconstitutional and invalid:

100. [1922] 1 IR 5.
101. 1Ibid at p. 14, per O'Connor M.R.

102, Supra, note 93 at p. 190.
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"There was nothing in this letter to show that he (the President of
Pakistan) - was appointing General Agha Muhammad Yahya Khan as his
successor-in-office or was giving him authority to abrogate the
Constitution which he himself had given to the country in 1962. Both
these documents merely called upon the Commander-in-Chief of the army to
discharge his legal and constitutional responsibility not only to defend
the country against external aggression but also to save it from
internal disorder and chaos. He did not even proclaim martial law.
Nevertheless the Commander-in-Chief on his own proclaimed martial
law..... It is difficult however, to appreciate under what authority a
Military Commander could proclaim Martial Law. Even 1in 1958 the Martial
Law was proclaimed by the President. In my view, the Military Commander
had no power also to abrogate the Constitution, although the learned
Attorney-General has contended that the Proclamation of Martial Law by

its own intrinsic force gave him the right to do", 103

In third world countries, when the military is invited to intervene to
restore law and order the situation is often fraught with danger for the
civilian government. In many cases soldiers when brought out could not be
returned to their barracks. Many civilian governments have learnt it is not in
the disposition of a military commander to hold free elections of return powver
to a democratically elected civilianr government. Thus the Asma Jilani

possibility always looms omnipresent when control of government is handed over

to the military.

But when a civilian government remains in control and deploysﬂ.military
forces to quell civil unrest and disorder it is decidedly not a state of
martial law. It has long been recognised at common law that the dispositién
and armament of the armed forces is entirely at the discretion of the
crown.14 For example, the use of the military in industrial disputes is not

uncommon. It is recorded that since 1945, the armed forces intervened in at

least 23 disputes in Great Britain.f92 A corollary theory at common law that

103. 1Ibid at pp. 183-185.
104. See Chandler v. DPP [1964] AC 763 per Lord Reid.

105, See Christopher J Whelan, Military Intervention in Industrial Disputes
(1979) 8 Industrial Law Journal 222; See also, Geoffrey Marshall.

Constitution Conventions (Oxford 1984) p. 154 et. seq. See further,
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soldiers could act on their own to restore order where they apprehend a breach
of the peace can now be regarded as an anachronism of the past.105 This theory
called the "soldiers are citizens" doctrine was based on-an extension of the
right 1inherent in citizens to effect the private citizen's arrest at common
law. Today, with the acceptance of the constitutional*prinéiple of military
subordination to a civilian government that theory has fallen into desuetude.
Thus, the constitutional principle is settled that the military may not
intervene in «c¢ivil disturbances of their own volition. However, once the

military is deployed to quell an insurrection or rebellion, the actual

measures ‘1t takes to complete its job is not justiciable before the Courts:
The King (Garde) v. strickland.197 The maxim inter arma silent leges .will
apply: R. (Childers) v. Adjutant General Of The Provisional Forces.198 But in

Ex Parte Marais,19? Lord Halsbury appeared not to foreclose judicial

satisfaction of the question whether civil unrest justified military action:

contd... ~ :

105. Gillian S. Morris, The Police And Industrial Emergencies (1980) 9
Industrial Law Journal 1, on the use of the police force to perform the
work of striking workers in certain essential services. Dr. Morris is
critical of this practice stating that "it involves a fundamental shift
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