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Privately Funded Family Medical Leave?

Abstract

[Excerpt] Women's greater participation in the workplace spurred support for the Family Medical Leave
Act of 1993. Nonetheless, advocates have not gained what they desired the most: a program of federally
funded paid family medical leave and wage replacement. American social insurance models that offer
paid family leave through workers’ compensation benefits has been effectuated in states like California,
Rhode Island and New Jersey, but it is time to consider an alternative: privately funded family medical
leave pensions similar to 401(k) plans authorized by the Internal Revenue Code[1] or the Traditional IRA[2]
and Roth IRA plans.[3] These might be funded exclusively through employees’ contributions with the
possibility of an employer match. Such programs would meet important policy goals of minimizing
Americans’ tax liabilities and contributing towards long-term investment strategies. Income streams
would then follow in the wake of a family medical leave occurrence.

Keywords
HR Review, Human Resources, family medical leave, private funds

Disciplines
Benefits and Compensation | Labor Relations

Comments

Suggested Citation:
Jones, D. (2014, August 8). Privately funded family medical leave? Cornell HR Review. Retrieved [insert
date] from Cornell University, ILR School site: http://digitalcommons.ilr.cornell.edu/chrr/67

This article is available at DigitalCommons@ILR: https://digitalcommons.ilr.cornell.edu/chrr/67


http://www.cornellhrreview.org/privately-funded-family-medical-leave/#_edn1
http://www.cornellhrreview.org/privately-funded-family-medical-leave/#_edn2
http://www.cornellhrreview.org/privately-funded-family-medical-leave/#_edn3
http://digitalcommons.ilr.cornell.edu/chrr/67
https://digitalcommons.ilr.cornell.edu/chrr/67

‘ CORNELL HR REVIEW

PRIVATELY FUNDED FAMILY MEDICAL LEAVE?
Bernie D. Jones
Executive Summary

Women’s greater participation in the workplace spurred support for the Family Medical
Leave Act of 1993. Nonetheless, advocates have not gained what they desired the most:
a program of federally funded paid family medical leave and wage replacement.
American social insurance models that offer paid family leave through workers’
compensation benefits has been effectuated in states like California, Rhode Island and
New Jersey, but it is time to consider an alternative: privately funded family medical
leave pensions similar to 401(k) plans authorized by the Internal Revenue Code' or the
Traditional IRA” and Roth IRA plans.” These might be funded exclusively through
employees’ contributions with the possibility of an employer match. Such programs
would meet important policy goals of minimizing Americans’ tax liabilities and
contributing towards long-term investment strategies. Income streams would then follow
in the wake of a family medical leave occurrence.

Thinking Outside the Box: Private Family Medical Leave Pensions

A survey by the Society for Human Resources Management (SHRM) indicates how
employers have worked within the guidelines provided by the Family Medical Leave Act.
Approximately 25% of organizations offer paid family leave.* Data from the Bureau of
Labor Statistics indicates that the beneficiaries of paid family leave work for larger
employers employing 500 or more workers; > They tend to be highly paid workers in
management and professional fields, including those who work for state and local
government, or teachers and registered nurses. In the private sector, highly compensated
business and financial sector employees tend to receive paid family leave benefits as
well. However, experts in human resource management have noted recently that these
benefits might place unique burdens upon organizations. Generous benefits are
considered a useful tool for attracting top performers, but increasingly organizations are
challenged in managing these ever-increasing costs amid the uncertainty of the U.S.
economy and the complex health care reform law.°

Nevertheless, critics of the prevailing family medical leave policy are troubled that the
FMLA has not mandated paid family leave, and of the range of possibilities presented by
state government initiatives, no state offers the ideal: twelve weeks (or more) of fully
funded paid leave. As an alternative, privately funded family medical leave might
provide a solution for minimizing costs and providing more benefits over time. These
might be available to employees at all income levels, and especially for the highly skilled
and well-compensated employees who might be drawn to those incentives. They might
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be set up as lifestyle and life cycle funds modeled after IRAs’ and which need not be
employer managed and funded.® These funds could surpass what seems to be the current
model of family friendly policies under the federal tax code: childcare credits and
deductions for dependents.

For purposes of convenience, these new plans might be called “private family medical
leave pension plans” sold through private brokerages and mutual fund companies, if not
offered through employers’ plans. A participant who wants to pursue a conservative
strategy might consider a selection of funds that pose low risks to loss of capital.
Someone who is interested in a life cycle fund might consider when he or she might need
family medical care leave income and select a fund based upon that time period, for
example, within 5, 10, or 15 years of joining. Participants choose a plan; the company’s
fund managers assess opportunities for investment and choose strategies. In the event of
a family medical leave occurrence, the funds could be drawn upon to provide income.
Proof of the event would then be required to avoid fraudulent claims.

If a participant decides to use the family medical leave pension earlier than anticipated,
the participant should not be penalized; for example, a participant imagined that s/he
might need the income in ten years, but instead became a stay-at-home parent in five
years. Participants should be able to remove their contributions and income; but contrary
to the current 401(k) model and traditional IRA model, there would not be a penalty for
early withdrawals.” With the ability to remove contributions and income, but without any
penalties, the plans would be quite effective. With respect to concerns that there might
be insufficient time for the accounts to grow, especially if a prospective participant is a
young adult at a first job with a low salary and student loans, some options may be
developed. For example, investment programs might be available for those as young as
18 years of age who are planning ahead for the possibility of child rearing after marriage
in their 20s or beyond. As for those without children or whose children have grown,
funds might be available for wages that might be lost from providing care to others, for
example, elderly relatives.

But what might distinguish a family medical leave pension plan from the traditional
retirement plan is that withdrawals from the latter are expected to accrue far into the
future.'® For these private family medical leave pensions, the first withdrawals might
occur after only 5 to 15 or 20 years.!' The downside of the 401(k) and traditional IRAs
models is that although taxes are deferred, they are due when withdrawals are made.
However, participants can contribute provided they meet the income thresholds; they then
get the benefit of a tax deduction when they contribute.'* To avoid the possibility of
paying taxes on withdrawals, family medical leave pension plans might be treated like
Roth IRAs, where contributions are from after-tax income, and as a result, all qualified
withdrawals are tax-free. "

Those participants who might be concerned about paying taxes on future income might
want a private family medical leave pension fund similar to a Roth IRA. Those who
prefer to take a current deduction might find the traditional IRA model to be the better
choice. As it currently stands, Congress has seen fit to impose contribution limits on both
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types of IRAs. I believe it should be up to individuals to determine what their financial
needs are and decide accordingly how much they might want to contribute in before- or
after-tax deductions. Thus, there should be no contribution limit to private family
medical leave pension plans. If a contribution limit must be imposed, then current limits
of $5,500 per year, using the Roth IRA as an example, are appropriate.'* However,
higher contribution limits would allow individuals to build larger funds over time. For
instance, if the Roth 401K model were used, an individual under the age of 50 in 2013
might contribute up to $17,500 in after tax income, but all withdrawals would be tax-
free.'”” Even if someone contributed $2,400 per year at $50 per week from the time she
turned 18, with an average return of 4% per year, her savings could amount to as much as
$34,000 by the time she reached the age of 28 and had a child.'® If a participant didn’t
use all the funds, but died with funds available in her account, they might be made part
her estate. This is already possible under existing IRAs.

Assessing the Benefits of Private Funding

Without question, plans like these might tend to benefit those who work for large
companies that can create their own plans for their employees, as well as the more
sophisticated and highly compensated workers who can afford to put aside relatively
large sums of money into a private pension plan. What, then of those who can’t afford to
participate?'” States might offer their own plans through disability insurance, as
California has done, but the tax benefits that might follow a private pension plan, for
example, in using a Roth IRA model, might even be more appealing to workers.

Private pension plans available to more workers might make moot the debates over
higher income parents being able to afford unpaid leave that other parents cannot. This
debate would become less significant, but only if state government plans were also
available to low income workers. If higher income parents are more likely to have a solid
cushion of savings to support them during the course of their parental leaves, perhaps
lower income women need the support of government-sponsored paid leave even more.
But should higher income women be able to access paid family medical leave when they
have a private pension plan? Some would argue that it hardly seems fair that they might
be required under law to contribute but be barred from gaining the benefits. Nonetheless,
if this issue of fairness were incorporated into the policy, there might be a sliding scale of
decreasing benefits for those who already have their own private plans, with state benefits
cutting off at a certain income.

Others have argued that private pensions don’t help lower income workers, but that they
achieve the best type of savings through tax incentives like the Earned Income Tax Credit
and childcare credits that help working parents offset some of their tax liability and
receive a refund.'® Yet in all likelihood, the ideal low income participant in a private
family leave pension plan is one who does not yet have any children, similar to the young
worker who might be a few years out of college and in the early stages of a career.'”

Such an individual could contribute to a tax-free private family medical leave pension
and accrue savings. But contrary to the Earned Income Tax Credit, there would be no
income limitation to participating in a private family medical leave pension.
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Some might object to these types of plans because many people don’t know whether they
will ever have children or need to take a family medical leave. However, we all
experience caretaking at some time in our lives; when we were children and others took
care of us, or if we offer caretaking to others, children or other dependents, before we
might finally need care ourselves as elderly people. The mere existence of private family
medical leave pensions would facilitate significant conversations about caretaking in
families and throughout the lifespan.’ Moreover, the possibilities to be found in public
service advertising campaigns on the values of saving for the long term are certainly
worthwhile.”! These can be adapted to inspire young adults to consider private family
medical leave pension plans as a new vehicle for saving and investing towards family
medical leave events.

Another objection might be that such plans are unnecessary, as people can save for their
own needs. However, as Thaler and Sunstein noted, prior to the subprime mortgage
crisis, “In 2005 the personal savings rate for Americans was negative for the first time
since 1932 and 1933—the Great Depression years. On average, American households
spent more than they earned and borrowed more than they saved.”” In addition, when
people save, they might not get the same tax incentives as those possible from private
family medical leave pensions. Interest income on savings accounts is taxed, as are
dividends. The interest from federal government bonds is considered income as well.

Insights from the field of behavioral economics address other reasons to support these
types of plans. The Corporation for Enterprise Development wants to understand the
behaviors and attitudes that influence economic activity and supports local grassroots
groups that attempt to help lift low income people out of poverty. They challenge the
argument that investment accounts like the one proposed are not of benefit to low income
Americans.” Other efforts at using behavioral economics to support financial security
include encouraging young adults to think about saving more for their retirement. As
younger adults tend to be present-oriented, they don’t save as much as they should.*
One means of broadening their self-conceptualization can include virtual reality labs that
help participants envision what their future selves might be like at retirement age. Once
they do so, they think more about their future needs. Merrill Edge is already using this
strategy in their “face retirement campaign: meet the future you.”*

Private family medical leave pension plans address the needs of those individuals that
Thaler and Sunstein call the “Econs,” the “sensible spenders and savers. These put
money away not only for a rainy day, but for retirement as well, and they invest that
money as if they had MBAs.”*® Those they describe as “Humans” do the opposite.
These individuals are less likely to plan for the future, and if they do plan, they don’t do a
good job of it. Like the “nudges” Thaler and Sunstein proposed, employer-sponsored
private medical leave pensions could to avoid the problem of “inertia” as individuals
make no choices whatsoever. These workers might be pushed into programming as a
matter of default, as numbers of workplace retirement plans do. If employees don’t opt
out, they might be brought into a plan of automatic contributions into the most
conservative of plans and at the most conservative sums.
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These types of prompts are not new. The Treasury Department “directed the Internal
Revenue Service to issue a series of rulings...that defined, approved and promoted the
use of automatic enrollment in 401(k) and other retirement savings.”27 In addition, the
Pension Protection Act “offers employers an incentive to match employee contributions,
automatically enroll them in the plan, and automatically increase their contributions over
time.””® If anything, employers should support plans such as these, and brokerage houses
should as well. Private family medical leave pension plans could contribute to employees
resisting the temptation to quit work if they don’t have paid leave or if they don’t have
enough money to take care of their financial needs upon taking family leave. In addition,
the possibility of a match could provide an incentive to begin saving in the hope of
earning more.

Conclusion: New Frontiers

Innovative companies have put themselves at the forefront of creating family friendly
policies that draw potential employees purely as a matter of competing for talent,
notwithstanding the FMLA not requiring employers to offer paid leave. For 26 years,
Working Mother magazine has reported on the top 100 workplaces for working mothers.
The 2011 Working Mother 100 Best Companies employ 2.5 million people in 18
industries at more than 37,700 worksites nationwide. Of these employees, 1.21 million
are women.” These are companies in the following fields: accounting, apparel,
chemicals, consumer products, education, financial services, hospitals/healthcare,
hospitality, insurance, legal, management consulting, manufacturing, media, internet &
advertising, pharmaceutical, professional services, technology, telecommunications, and
utilities.*® All of them provide paid maternal leave and 76% provide paternal leave.”'
Yet, in the past year, the numbers of partially-paid weeks of maternity leave increased,
while the numbers of fully-paid weeks of maternity leave declined.* Thus, employees in
those companies still need alternative sources of funding for family leave.

The Institute for Women’s Policy Research explained further: In 2012, 16% of
companies on the list “offered paid maternity leave of more than 12 weeks and 8%
provided 11-12 weeks of paid leave.>* The greatest majority offered between 1-2 weeks
(12%), 3-4 weeks (13%), 5-6 weeks (23%), or 7-8 weeks (15%).** As for paternal leave,
most companies offered leave between 1-2 weeks (51%) or 3-4 weeks (1 1%).*
Nonetheless, “such policies are not the rule among companies that present themselves as
family-friendly.”*® These elite companies’ “paid parental leave policies fall short of
families’ needs, with some not offering any paid maternity leave at all and 30 percent
offering no more than 4 weeks of paid maternity leave. The share of companies with
such low family leave provisions grew from 24 percent to 30 percent in 2012.%7

Companies that offer paid leave and believe that government intervention is
unnecessary, because they are capable of attracting desirable talent through incentives,
might offer such benefits as part of their traditional benefits packages and pay for the
plans themselves. However, one possibility includes Congress leading the effort and
authorizing private family medical leave pension plans offered as part of compensation
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packages and paid through employee contributions. Private family medical leave
pensions might be troublesome if one adheres to the position that employers have an
obligation to employees to provide a decent standard of living with adequate benefits
throughout a worker’s lifespan. Such pensions would be of no cost to employers;
employees would bear all the costs of their own leave without employers contributing in
any fashion. It is true that private family medical leave pensions emphasize the
individual’s efforts. Yet, if a match were possible, as exists under the 401(k) retirement
plan, employers would bear some costs and gain the benefit of workers experiencing
better work-family balance.

Supporters of paid family leave have long operated under the presumption that the federal
government should provide funding. It is certainly understandable: in the modern world,
federal government funding has traditionally been seen as the ideal, dating back to the
system of federal retirement pensions developed by Congress in the Social Security Act
of 1935.%® But such programs are not free. In a time of fiscal austerity stemming from
rising deficits, it will be difficult for supporters of paid family leave to overcome
longstanding cultural presumptions that families undertake the management of their
parenting responsibilities and make their own arrangements. Thus, we need to consider
newer ways of thinking about funding for family medical leave: privately funded family
medical leave pensions as a form of “self-investment.” It is time to think outside the box.
N
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