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Labor Rights, Associate Duties, and Transnational Production Chains

Abstract

[Excerpt] In this article we propose to contribute to the philosophical debate on global justice by viewing
labor relations as a type of association which implies moral commitments among its participants. We
argue that such a view of associative duties justifies a cosmopolitan approach to labor standards, calling
for the regulation and enforcement of labor rights beyond the limited borders of the nation-state. Since
the 1980s, the debate on global justice has by and large focused on the question of whether the principles
of justice should be extended beyond the political boundaries of a sovereign nation-state.[1] Current
theories of global justice rely heavily upon abstract normative arguments in support of either
cosmopolitan or anti-cosmopolitan approaches and tend to avoid concrete analysis of practical problems
stemming from increasing global economic, political, environmental, or legal developments. [2] The field
of labor has been either neglected or marginalized in this debate.[3] In this article, we propose to
overcome the disciplinary gap between the empirical reality of global labor and the normative discussion
of global justice by drawing on a theoretical analysis of associative duties as well as the empirical study
of transnational corporations (TNCs) production practices.
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‘ CORNELL HR REVIEW

LABOR RIGHTS, ASSOCIATE DUTIES AND TRANSNATIONAL
PRODUCTION CHAINS

Yossi Dahan, Hanna Lerner, Faina Milman-Sivan
1. Introduction

In this article we propose to contribute to the philosophical debate on global justice by
viewing labor relations as a type of association which implies moral commitments among
its participants. We argue that such a view of associative duties justifies a cosmopolitan
approach to labor standards, calling for the regulation and enforcement of labor rights
beyond the limited borders of the nation-state. Since the 1980s, the debate on global
justice has by and large focused on the question of whether the principles of justice
should be extended beyond the political boundaries of a sovereign nation-state.' Current
theories of global justice rely heavily upon abstract normative arguments in support of
either cosmopolitan or anti-cosmopolitan approaches and tend to avoid concrete analysis
of practical problems stemming from increasing global economic, political,
environmental, or legal developments. * The field of labor has been either neglected or
marginalized in this debate.’ In this article, we propose to overcome the disciplinary gap
between the empirical reality of global labor and the normative discussion of global
justice by drawing on a theoretical analysis of associative duties as well as the empirical
study of transnational corporations (TNCs) production practices.

Our main argument is that moral obligations towards workers should not depend solely
on geographical location, membership in a particular nation/culture, or participation in
effective political institutions. Rather, they should depend on participation in the practice
of labor itself, which in the past two centuries has been increasingly regulated at the
national level. These regulations address the normative perception of labor relations as an
association that implies moral commitments among its participants. The fact that labor
relations extend beyond state borders in today's economy does not reduce the moral
obligations among the parties in such relations. In other words, if TNCs and other actors
within the global production chain (e.g. sub-contractors and vendors) demonstrate
“employer-like” characteristics such as influencing the working conditions of all
production workers within their chain and gaining benefit from their work, there is no
reason to exempt them from their duties of justice towards workers who take part in their
shared practice of labor.

The notion of associative duties of justice stands at the heart of the on-going global
justice debate. This usually refers to duties owed to people based on an established
association, such as family members, friends, neighbors or c:ompa‘[riots.4 Advocates of
anti-cosmopolitanism tend to rely on associative duties arguments in order to restrict the
scope of such duties to members in associations based on national identity or state
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citizenship. In particular, they claim that a shared national affiliation which underpins the
political framework of a state is a necessary condition for employing principles of justice,
since national membership creates special moral obligations or “common sympathies,” in
Mill's words,” towards our fellow coun‘[rymen.6 From an institutional perspective,
advocates of anti-cosmopolitanism also insist that principles of justice can only be
implemented under conditions of clear sovereignty in which policies are decided
democratically and enforced despite the growing reality of globalization. At present such
conditions exist only within the framework of the nation-state.”

The philosophical discussion of the associative duties concept tends to neglect
associations that exist in the modern workplace, namely among workers and between
workers and their employers, relationships which have great importance for individuals in
the modern economy Our main claim is that associative duties based on shared labor
practice should extend beyond nation-state and state borders in order to ameliorate the
dire conditions of workers outside of these boundaries.

In what follows we will first briefly delineate current economic conditions, which have
exacerbated the exploitive nature of labor relations in the global era. We then describe the
associative duties between TNCs and their production chain, which generate duties of
justices towards all workers that take part in the global production chain. Lastly, we offer
some general guidelines for designing new rules and institutions for a global practice of
labor.

I1. Global Labor Conditions and Legal Regulation

In recent years, a growing number of economists have recognized that globalization—
namely, the international integration of markets and goods that has accelerated since the
1980s—has increased economic insecurity for workers.® Many believe that economic
globalization has enhanced global competition among states over capital and jobs and,
consequentially, has generated a “race to the bottom” or “regulatory chill” of labor
standards in various sectors, especially , in developing countries.’

The liberalization of trade and greater global integration has translated into competitive
pressure on individual states, and has facilitated the entry of new actors (mainly TNCs)
into the global labor market. Indeed, recent years have witnessed the increasing
complexity of production chains.'® The term “production chain’ usually refers to a
network of businesses collectively cooperating to achieve the procurement,
manufacturing, and distribution of a family of related products.'' It encompasses all
actors that participate in the endeavor to bring a product to the marketplace, including
manufacturers and distributors. Global production chains are most common in the apparel
and toys industries, but have become increasingly more prevalent in other industries, such
as electronics.

Many of these TNCs utilize a cheap labor force, particularly in the developing world, in
order to produce products and services that serve mostly members of developed states.
Interstate competition over foreign investment and the internationalization of production
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chains have reduced the will of national governments to enforce labor regulations.'? In
developed states, hyper-globalization has resulted in greater insecurity for working
people and an ever-increasing income gap among workers, as well as between workers
and management/investors.'”

Consequently, , only a minority of the world’s working people hold jobs for which they
are not only well paid, but which also respect their fundamental rights and ensure them
some security in the event of job loss, personal or family illness, or other crises.'* The
dire working conditions in sweatshops, particularly for women and in developing
countries, have been described and acknowledged in numerous studies.'> Many of these
production workers are employed under devastating conditions, working unrestricted
hours and lacking the most minimum safety and health conditions.'® Indeed, the scope of
the problem is appalling. In 2011, 30% of the world’s workforce—more than 910 million
workers—earned less than $2 a day, which is defined as the global poverty line, and an
estimated 456 million workers (14.8% of the world’s workforce) earned less than $1.25 a
day, which is defined as the extreme poverty line.'” In Sub-Saharan Africa and South
Asia, around four-fifths of the employed are classified as “working poor.”'® The lack of
labor standards is most common in but not limited to developing regions."® The 2008
economic crisis demonstrated that sizeable economic sectors are equally vulnerable to
economic shock, further challenging the implementation of decent work conditions
worldwide.*

In an attempt to mitigate this harsh reality, today’s labor relations are governed at the
state, national, and international levels. At the state level, legal rules stem from sources
such as constitutional provisions, legislation, executive directives, court decisions,
customs, and rules established in collective agreements and individual employment
contracts between employers and employees. On the supranational level, various types of
organizations generate and regulate the practice of labor; these include international
organizations (e.g. UN and ILO), and more recently regional supranational entities and
agreements (e.g. EU), as well as non-governmental organizations (e.g. FLA and WRC).
In addition, labor relations are governed by regional and international framework
agreements reached by global and regional workers unions and TNCs, as well as
voluntary corporate social responsibility codes and multilateral, bilateral, and unilateral
arrangements linking trade and labor.”'

However, the protection of workers’ rights through legal means has not been entirely
effective. National labor laws, being a domestic project, operating within the state’s
territory, are no longer adequate to tackle cross border production. Regulation on the
international level, such as by the ILO is frequently render ineffective by the ILO’s lack
of sanctions, and other factors.?” Protecting labor rights via trade instruments is yet to be
an accepted practice, mostly due to concerns of protectionism.

In addition, the protection of workers’ rights has been impeded by what has been termed
the growing “defocusing of labor relations” in the global era.”* One crucial question that
must be examined is who should be considered an “employee” and/or “employer,” as>*

this classification determines who is protected by employment contract regulations. 2 As
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commonly defined in national labor law, typical labor relations entail subordinate
contractual relations and the exchange of a worker’s labor in return for wages. Yet in
recent decades, legal definitions of employees/employers have become increasingly
blurry due to various economic developments such as decentralization of production and
labor externalization as well as the growth of new patterns of work (e.g. freelance
workers) and labor intermediates (e.g. manpower agencies, contractors and
subcontractors).

I11. Extending Associative Duties to Labor Relations

The inherent exploitive nature of labor relations has re-emerged in the global era due to
the limited scope of national regulations that do not apply beyond state borders, coupled
with the increasing growth of TNCs.*® In an unregulated labor market, labor relations
may be exploitive because of the inherent asymmetry in bargaining power between
employers and employees. This power asymmetry is exacerbated by the inability of
existing legal means to adequately capture and effectively regulate transnational
production chains. Indeed, legal protections of workers who work at the end of the
production chain are often minimal or nonexistent. In many cases, even full compliance
with the low labor standards prevailing in developing states does not provide workers
with adequate living conditions. Moreover, it is common for local producers and factory
owners to disregard these inadequate legal protections provided by developing countries
as their enforcement mechanisms are often ineffective.

This deficiency in international and national labor law allows TNCs based in developed
states to utilize cheap labor without directly employing them. From a legal point of view,
TNCs are connected to workers that produce their products through contractual
obligations within the global production chains rather than thorough employment
contracts. Legally, TNCs are not considered as “employers” and are thus not considered
responsible, in the eyes of the law for the workers’ labor conditions or well-being.
Locally, workers in global production chains are often employed indirectly by manpower
agencies or are legally considered to be self-employed despite their economic
dependence on the supplier. In the apparel industry, for example, women are required to
produce sections of clothing in their homes and are thus regarded to be self-employed and
not employees of the sub-contractors who sell the final product to the brands.

Our key argument is that the TNCs and other actors within the global production chain
(e.g. sub-contractors and vendors) demonstrate “employer-like” characteristics, such as
the capacity to impact their work condition, or the fact that they directly benefiting from
their work. If this is true, there is thus no reason to exempt them from their duties of
justice towards workers who take part in their shared practice of labor. For example, a
criterion commonly used to determine employment relations is the degree to which an
employer may exert substantial control in regulating the production process. TNCs exert
control over the quality of products produced for their brand, which suggests that TNCs
have the capacity to regulate additional aspects of the terms under which such workers
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operate.”” Moreover, by controlling the price paid for the products produced by workers,
they in fact exercise considerable control over the wages and much of the working
conditions of these marginalized workers and subcontractors.*® Finally, in addition to
influencing the working conditions of all production workers within their chain, they also
gain benefits from their work.

As mentioned above, labor relationship between employers and their workers may be
described as a type of association, which entails associative duties of justice toward each
other. In other words, acknowledging the “employer-like” characteristic of TNCs and
other actors within global production chains entails the acknowledgment of associative
duties of justice between TNCs, sub-contractors, vendors and other actors in transnational
production chains and workers on all levels of production, regardless of their
geographical location. Extending associative duties to global production chains would
cause TNCs to owe the workers at the end of the production chain duties of justice. It
would provide a normative justification for a cosmopolitan approach to global labor
rights, arguing that a minimum level of labor standards in global production chains
should be regarded as a matter of justice rather than mere humanitarian assistance based
on compassion.

By extending the concept of associative duties to labor relations, our argument
overcomes one of the main points of criticism usually raised against the anti-
cosmopolitan camp. According to what is known as the voluntarist objection,29 a
relationship with others is insufficient to create associative duties towards them since
moral duties are acquired only by voluntary acts (e. g., by entering into contractual
agreements). While the voluntarist objection may be considered a persuasive argument
against nationalist and statist conceptions of associative duties, it is not applicable as an
argument against associative duties of actors who voluntarily enter into the labor practice
since their duties towards workers are created voluntarily.

IV. Practical Implications

Our argument herein has three practical implications. First, our analysis reveals that the
current legal framework that defines employers-employees relationship is anachronistic
and does not correspond to the actual exploitive conditions of such relationships in
contemporary global labor market. As a result, our argument calls for the development of
a new legal framework which reallocates moral and legal responsibilities to TNCs within
the global labor market and reflects just labor relations. In doing so, international labor
law should redefine the terms ‘employees’ and ‘employers’ within global production
chains.?® For example, an employer should be legally considered as such to the extent that
such employer controls the working conditions of workers in the chain of production,
benefits from the product of their work, participates with the workers in joint activities, or
has the capacity to change existing work conditions. Human resources professionals will
play a crucial role in supporting and ensuring compliance with such new legal
framework.
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The second practical implication of this article is that new institutional arrangements are
needed in order to ameliorate the current conditions of background injustice in the sphere
of global labor. The Uruguay Round administered by the World Trade Organization
(WTO) during 1981-1994 is a prime example of exploitation in the institutional level.
During these negotiations, major developing countries took advantage of developing
states’ urgent need for access to developed markets, and used threats of exclusion and
discrimination among other “bullying” methods to achieve a trade regime that benefited
the developed states’ markets.>' Since global economic institutions such as the IMF and
WTO shape global economic reality and influence the way the global labor market is
regulated, their reform would potentially affect all workers in the developing and
developed world. Guaranteeing just working conditions for workers, within and beyond
global production chains, requires establishing new forms of global governance that will
replace the existing unjust institutional reality.*

Finally, by highlighting the need to address labor standards as a matter of justice, our
approach has significant practical implications for the global goal of poverty reduction.
By shifting the practical discussion of global justice from questions of poverty reduction
to issues of labor rights and wages, our approach makes it possible to overcome one of
the main criticisms usually raised against proposals for direct financial assistance to the
world’s poor; namely, that direct assistance requires intermediary institutions which
reduce the actual resources that eventually reach those people most in need of assistance
in the developing world.*® Such intermediary institutions include corrupt governments or
other forms of administrative expenses (many of which recycle resources back to the
developed world). In our view, focusing on normative duties towards workers rather than
towards poor people in general and seeking a re-design of global institutions that enforce
labor standards by law would indirectly and perhaps more efficiently contribute to the
general goal of facilitating global justice and reducing economic inequality across the
globe. R
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