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Abstract

This study analyses the current role of police-suspect interview discourse in the
England & Wales criminal justice system, with a focus on its use as evidenaetr& ce
premise is that the interview should be viewed not as an isolated and self-@dntain
discursive event, but as one link in a chain of events which together constitute the
criminal justice process. It examsi€l) the format changes undergone by interview
data after the interview has taken place, @)dhow the other links in the chainboth
before and after the interviewaffect the interview-room interaction itself. It thus
examines the police interview as a multi-format, multi-purpose and multi-audience

mode of discourse.

An interdisciplinary and multi-method discourse-analytic approach is taken, combining
elements of conversation analysis, pragmatics, sociolinguistics and criicalidie
analysis. Data from a new corpus of recent police-suspect interviews, collected for thi
study, are used to illustrate previously unaddressed problems with the current process,
mainly in the form of two detailed case studies. Additional data are taken from the case
of Dr. Harold Shipman. The analysis reveals several causes for concern, both in aspects
of the interaction in the interview room, and in the subsequent treatment of interview
material as evidence, especially in the light of s.34 of the Criminal Justicaublc P

Order Act 1994. The implications of the findings for criminal justice are considered,
along with some practical recommendations for improvements. Overall, this study
demonstrates the need for increased awareness within the criminal justoe cfytie

many linguistic factors affecting interview evidence.
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Key totranscription

IR = police interviewer

IE = interviewee

SOL =

()
()
.hh

hhh

solicitor

small pause

longer pause (number of dashes indicates relative length)
audible speaker in-bregttumber of ‘h’s indicates relative length)
audible out-breath (as above)

stopping fall in tone

‘continuing’ intonation

rising/questioning inflection

animated/emphatic tone

speaker emphasis

reading/quoting tone

overlapping talk

latching (i.e. no gap at all between utterances, but not overlapping)

sharp cut-off of prior word/sound

(guess) unclear fragmentbest guess

(?)
{}

> <

unintelligible fragment

non-verbal feature

faster pace



1. Introduction

1.1 Introduction

This study will analyse the discourse of police-suspect interviews conductedtivithin
jurisdictional system of England and Wales (E&W). A central premise is that the
interview should be seen not as an isolated and self-contained discursive event, but as
one part of a much wider process. A significant aspect of this study is therefore to
consider its role as a link in a chain of events which together constitute the criminal
justice process. It will examine the physical course of the interview datalzdt

interview has taken place, and also how the other links in the €laith before and

after the interview affect the interview-room interaction itself. This study will thus
examine the police interview as a multi-purpose, multi-audience and multitforotke

of discourse.

To elaborate, the interview is conducted as part of the initial information-gathering
phase of a criminal case. The resulting data then become criminal evidence. As they
subsequently pass through the criminal justice system, interview data are tradsform
into different formats and have several different functions for a variety of users, from
the investigating police officers, to the Crown Prosecution Service (CPS), to the
lawyers, judge and jury (or magistrates) of the courtroom. Interview data are thus of
central importance to the judicial process, yet the effect on the data of thesntiffer

audiences, the variety of purposes and the different formats has not yet been considered.

There are in fact some real causes for concern, both in aspects of the antenaibie
interview room, and in the subsequent treatment of interview material. | will Hrgue

it is (unintentionally) distorted and misinterpreted as it passes through the trimina

8



justice process, due to a lack of understanding of basic linguistic principles governing
the production of spoken discourse, differences between spoken and written language,

and the effect of context and audience on interaction.

In stark contrast to the strict principles of preservation applied to physical evidaace, t
study will show that interview data go through significant alteration and
“contamination” along the route from interview room to courtroom. Further, analysis of
interview discourse reveals “contamination” in the other direction: the existence of the
future audiences and purposes affects the interaction in the interview room itself,
adding a further level of unacknowledged influence over the evidence. It will be shown
that there is a significant difference between interviewer and intervieweeiin t
orientation to these future audiences and purposes, causing miscommunication in the

interview room and leading to potentially serious consequences for the interviewee.

Data from a new corpus of recent police interviews, collected for this study, will be
used to illustrate these previously unaddressed problems with the current process,
mainly in the form of two detailed case studies. The implications of the findings for the
criminal justice system will also be considered. Overall it is hopedtisastudy will
demonstrate the many ways in which linguistics can inform, and hence improve, the

judicial process with regard to the use of police interviews.

1.2 Research question

The overall broad research question to be addressed is:

e to assess the current role of police interview discourse in the E&W criminakjusti

process, with a focus on its use as evidence.



Within that broad remit, the following questions will be considered:

e To what extent, and in what manner, is the discourse addressed to the future
audiences and their purposes, as opposed to those actually present in the interview
room?

e What tensions are created by the institutional need to fulfil these several different
goals at once?

¢ What are the differences between interviewer and interviewee in this resyect, a
how does this affect the dynamic of the discourse between them?

e To what extent are the original data transformed or distorted through the changes in
its format?

e What are the evidential consequences of those changes?

e What are the tensions between the role of the interview as a means of evidence

gathering, and its role as a piece of evidence in itself?

1.3 Rationale

The original impetus for the project comes directly from practical experience ofethe us
of interviews in the criminal justice process. The researcher previously practised a
criminal barrister, and was therefore a regular end-user of police interview evidence.
Even a (then) limited knowledge of linguistic principles was sufficient to trigger
concerns about the appropriacy of some aspects of this use, particularly in terms of its
presentation to the court as evidence against the interviewee. Given therstakesl,

a full-length study applying the analytical insights of linguistics to thig swsally

significant form of discourse was felt not only to be justified, but also necessary.

The inception of this study in a real-life professional context highlights the strong

practical focus which will inform the whole approach to be taken here. An overriding

10



principle is that the findings should be of genuine use to the context which is being
studied. Yet it must be emphasised that it is above all a linguistic studygzfla le
context, and not the other way round. Indeed alongside the practical focus, it is clear
that police interview discourse is of substantial interest from a purely academi
linguistic perspective. Institutional interviews have long been recognisegpasgami

sites of social interaction, and few have such significant consequences adeketoon
be studied here. Indeed a police interview may well constitute one of the most
important conversaths of an interviewee’s life. This therefore represents a particularly
fascinating and important area of linguistic study. Yet the police interviewxtdas
proved extremely inaccessible to linguistic researchers, especially in thehigkstidy

therefore represents a vital contribution to a very under-researched area.

The selection of the jurisdiction of E&W perhaps needs further explanation. Firstly, it is
one consistent area of legal jurisdiction, and hence all interviews conducted watfen i
governed by the same laws and procedures. (Scotland and, to a lesser extent, Northern
Ireland have different legal systems.) Given the practical focus of this study, and the
fundamental importance of the legal context, this consistency is particularly imtporta
Further, it is the jurisdiction in which the researcher is legally qualified, and leénce
which | have practical knowledge and experience. Thus although many of the findings
will be of wider relevance and application, this geographical and jurisdictional

limitation of the scope of the study should be noted at the outset.

Finally, it is worth noting that this study is situated in the relatively nevgimwing
field of forensic linguistics, which, in its broader definition, covers all aspects of the
interface between language and the law. Considering that the legal procesd is base

almost entirely on words, from the wording of the statutes that govern the everyday

11



behaviour of a society to the conviction of defendants based purely on what is said in a
courtroom, the scope for linguistic research in this area is vast. But in fact relatively
little such research has been undertaken to date. This study will contribute to the
growing body of work being conducted in this field, and will hopefully help

demonstrate that legal settings provide extremely interesting material fostiogui
analysis, as well as illustrating the useful contribution linguistics akerno law in

return.

1.4 Outline of thess

Chapter 2 contains an overview of the relevant literature, and will situate this study in
its research context. The following chapter (Ch.3) outlines the methodological approach
taken, including the process of data collection, which is of particular interestivesme g

the nature of the data involved. Chapter 4 will provide the legal and social context of
the police interview, in order to situate and explicate the current interview prates
following chapter (Ch. 5) will consider the format of interview data, and, by tracing the
passage of the data through the judicial process, will also provide a practical
demonstration of the process set out in Chapter 4. Chapter 6 will set out the analytical
approach to be taken in the case studies, which are contained in the following two
chapters (7&8). These various elements and their relevance to the role of irgerview

the judicial process will be brought together and discussed in Chapter 9. This will
demonstrate that all these aspects are interlinked and in combination havelpoten
serious consequences for the current use of interviews as evidence. Finally, the study as

a whole will be evaluated in Chapter 10.

12



2. Literature Review

2.1 Introduction

This chapter will review the relevant literature in the key areas relatingststtidy. It

will begin by situating the study within its research context, beginning withrglene
defining categories before moving to the specific police interview context. Thedseco
part will review the literature on particular concepts utilised in this study bichw
generally have no history of application to the England and Wales (E&W) police

interview context.

2.2 Situating the present study

2.2.1 Language and Law: Forensic Linguistics

The present study is most readily categorised as belonging to the field of Forensic
Linguistics (FL). This is a relatively new field, which is currently gjibwing and
establishing its position. From early beginnings as a diverse handful of researchers in
various countries being asked to provide linguistic expertise in individual cases, it has
grown into a recognised field of applied linguistics with its own journal (The
International Journal of Speech, Language and the Law), international conferences,
association (International Association of Forensic Linguists, or IAFL) andadeve
textbooks (e.g. Gibbons 2003, Olsson 2004, Coulthard & Johnson 2007). It has two
definitions: the narrow definition refers to the provision of expert linguistic evidence in
legal contexts, while the wider definition encompasses any research invalnguabe

and the law. This study is therefore an example of the wider definition. FL does not
embody any one methodological approach; indeed it includes researchers with a wide
variety of academic backgrounds from psychology to phonology (although it must be
acknowledged that lawyers are currently under-represented). Its scope is therefore

13



broad. This is especially true given the overwhelming significance of languagelin lega

contexts, as two of its leading practitioners attest:

‘Our law is a law of words... Morality or custom may be embedded in human
behavior, but law— virtually by definition — comes into being through
language...Few professions are as dependent upon language.” (Tiersma 1999:

1)

‘The law is an overwhelmingly linguistic institution. Laws are coded in
language and the concepts that are used to construct the law are accessible only
through language... [T]he contracts which regulate our relationships with
partners, employers, and providers are mainly language documents... It is,
therefore, not only the law that permeates our lives, but the languabe of t
law, and it does so in ways that are not always problem free.” (Gibbons 2003:

1-2)

Given the immense importance of the legal system in society, and the equally @nmens
importance of language within that system, it can be seen that FL is poterigibf

the more significant, even urgent, areas to which the socially-minded linguist could be
expected to turn their attention. It is therefore perhaps surprising that this is not already
a prime flag-bearing site of applied linguistic research activity. Howdwemassive

social and personal significance of legal contexts for those involved brings with it
corresponding levels of sensitivity, confidentiality and ethical concerns which make
access to those sites (reassuringly) restricted. The system is as open addt be¢als
maintain public trust in its operations, but access to the kind of data of intetest to t
linguist, especially permanent, researchable recordings of personal interactions, is

fiercely protected.
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That is not to say that the UK legal system is not open to the concept of research as a
tool for bringing new insights and improvements to working practice. Psychology as a
discipline, for example, enjoys a particularly good working relationship with the E&W
police community (see further below). But in order to allow such research the legal
community must be convinced of the potential benefit in return, and, unfortunately,
linguistics has yet to attain sufficient status in legal circles to opestoibreto regular
research access. This situation may hopefully be set to change, however, with
increasing numbers of forensic linguists becoming involved from the early stages of UK

police investigations.

The most effective way of raising the status of linguistics in the eyes of the legal
community is by engaging more effectively with that community, and providing

concrete demonstrations of the huge insights and benefits that linguists can bring to the
legal arena. A key challenge for the present study, then, is not only to gain access to the
necessary data, but also to use the opportunity to strengthen the bridges between the
linguistic (FL) community and the UK legal world, to demonstrate how FL research can
contribute positively to the legal system, and indeed to make such a positive

contribution through its findings, in order to pave the way for future FL research.

2.2.2 Institutional Discourse

The present study can also be seen to belong to a tradition of research into interaction i
professional/institutional contexts, or ‘institutional discourse’ as it has become known™.
Defining ‘institutional discourse’ is by no means a straightforward matter. On an

intuitive, common sense level there seems to be no difficulty in describing irdesact

! Sarangi &Roberts (1999b) propose a distinction between ‘institutional discourse’ and “professional
discourse’ (13-19), but such fine distinctions are not, | would argue, negefisathe context being
considered here.
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between doctors and patients or police and public as ‘institutional’, but it is lesS easy to
draw a meaningful boundary between institutional and non-institutional discourse, not
least because both can occur within a single interaction. In the introduction to their
seminal collection of work in this area, Drew and Heritage (1992) state that a common
factor in the interactions analysed under the banner of ‘institutional discourse’ is that

they ‘are basically task-related and they involve at least one participant who represents
a formal organization of some kind’ (1992:3). Clearly there is no difficulty in treating

the police interview context as falling within this category. However, trseysdhte

that ‘the institutionality of an interaction is not determined by its setting. Rather,

interaction is institutional insofar as participants’ institutional or professional identities

are somehow made relevant to the work activities in which they are engaged’ (ibid.).

This recognition that interaction which takes place in a setting such as e poli
interview room is not automatically and of ité&hstitutional’ is an important one.

Indeed, work on institutional discourse has brought an appreciation that the
‘professional’ or ‘institutional’ nature of an interaction is in fact to large extent created

through the interaction, rather than being a predetermined feature of it.

Drew and Heritage (drawing on Levinson 1992) propose that:

‘1. Institutional interaction involves an orientation by at least one of the
participants to some core goal, task or identity (or set of them) coonelhyi
associated with the institution in question. In short, institutional tslk
normally informed by goal orientations of a relatively restricted comnwesit

form.
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2. Institutional interaction may often involve special and particular constraints
on what one or both of the participants will treat as allowable contriizuto

the business at hand.

3. Institutional talk may be associated with inferential fraorés and

procedures that are particular to specific institutional contexts.” (1992: 22)

These are important clisations and the questions of goal orientation, ‘allowable
contributions’ and the particular inferences involved in police interview interaction, are

all aspects which will be the focus of attention in the present study.

A further common feature identified in institutional interaction is the asymroétry
knowledge between participants. Drew (1991) suggests that ‘unequal distributions of
knowledge are a ... source of asymmetry in almost all institutional settings: and
especially so in those settings in which members of the public or lay clients may not
have access to the professional’s specialized technical knowledge about relevant
organizational procedures’ (22) (although he goes on to illustrate how such

asymmetries are also a feature of non-institutional interaction). This iavduth is
clearly of potential significance for the present study, particularly in terms of the
participants’ comparative knowledge of the wider role of the interview in the judicial

process.

Of particular interest for this study is that a great deal of research in this area has
focused on contexts which involve interview or question-answer formats, such as news
interviews (e.g. Greatbatch 1988, Heritage & Greatbatch 1991, Clayman 1992), job

interviews (e.g. Roberts & Campbell 2005), the courtroom (e.g. Atkinson & Drew
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1979, Harris 1984, Cotterill 2003) and doctor-patient interaction (e.g. Silverman 1987,
Wodak 1997; described by Sarangi & Roberts as an ‘over-researched area’, 1999b: 12),
reflecting the prevalence of this format in institutional contexts. Suchuitnstially-
controlled, often dyadic, professional-lay interactions form a useful parallel with the
police interview context in many respects. However, the purpose of this study is not to
consider the police interview as a specific genre of institutional intenactito

examine its particular interactional peculiarities compared to other t®rima instead

to examine its institutional function in the criminal justice system. Fottllea¢ are no
comparative situations. Nevertheless, research such as that cited above has
demonstrated the immense value of taking a detailed discourse-analytic approach to
interaction in such contexts in order to make extremely valuable insights into the
workings of those institutions. (The particular methodological problems posed by

conducting research in such contexts will be considered in the following chapter.)

One further point to note with regard to research on institutional discourse is that it has
often highlighted the generally highly unequal power relations at work. Professional-lay
interaction has been shown frequently to be a manifestation of the control of individuals
through specific organisations and organisational practices, with lay participants place
in a typically weaker position both institutionally and discursively (e.g. leaigt

1989, van Dijk 1993). A key success of much literature in this area is not only in
revealing those inequalities, but also in demonstrating how they are not just reinforced
but often actually created and perpetuated discursively (e.g. Thornborrow 2002). This is
especially true of the asymmetrical discursive dynamic of the interviewetkr,

although this is extremely valuable research, and has been the focus of previous

research by the author in the police interview context (Haworth 2006), it will not be a
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focus of the present study, which has different research aims. However, an awareness of
these issues as revealed through research such as that cited here will laeynecess

order to maintain an appropriate critical stance to the very unequal power dynamics of
the context under scrutiny here, and to ensure its impact as a factor in the discourse is

not overlooked.

2.2.2.1 Legal contexts

Moving from studies of ‘institutional discourse’ in general to studies of specifically

legal contexts, an important theme is the concept of a clash between legal and |
paradigms. Although the majority of such research concerns the courtroom context, this
is certainly a factor which is likely to be equally applicable to the police ieterv

Conley & O’Barr (1990) propose a distinction between frames of ‘rules’ and

‘relationships’, with the legal system utilising a rule-based framework in its processes
and hence also in its discursive organisation. They demonstrate that lay participants
who orient to a more ‘relationship’-based mode of reasoning generally have
considerably less successful encounters with the legal process. Others haveddentifie
legal-lay distinction in the use of narrative and non-narrative modes (Heffer 2002,
2005; Harris 2005, both drawing on Bruner’s distinction between narrative and

paradigmatic modes of thought: 1986, 1990). This can be seen as in essence a
continuation of the concept of ‘asymmetries of knowledge’ discussed above, but rather

than referring only to a body of knowledge shared by professionals, it refers to
procedural and even cognitive frameworks which will be applied by them. Legal
professionals are viewed as bringing a particular mode of reasoning and cognitive
construction to a situation, based on their knowledge of the underlying legal principles
and embedded through their professional training and experience, which is then

reflected in their discursive behaviour. Lay people, without this familiarity with the
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paradigmatic legal frames which will be applied, lack the necessary resources for
structuring their discourse in a manner which matches those frames. Thus factual
knowledge on its own (for example of the rules of court or of the elements of a criminal
offence) is not sufficient for a lay person to successfully negotiate the discursive
challenges they face in legal contexts. As someone with professional legabtemd
experience this is a particularly fascinating concept, and one which | fealveljuio

be correct.

This has two implications for the present study. Firstly, attention needs to be paid not
just to asymmetries of knowledge between interviewer and interviewee, but dlso to t
comparative awareness of, and hence orientation to, the underlying legal frameworks
which govern the police interview context. This is therefore a factor which will be
examined in some detail in the data. Secondly, from a methodological persgestive t
suggests that due to my own professional background I will approach the context being
studied, and view the resulting data, in a way which may not be shared by other ‘lay’
researchers. The influence of the reskears professional background on this research

project is therefore a factor which merits further consideration and will be addressed in

the following chapter.

2.2.3 Police Interviews

Police interviews are undoubtedly an under-researched area, particularly in the field of
linguistics. Only one book-length study exists (Heydon 2005), with the rest of the
literature made up of articles scattered across diverse journals or an occaslasgiri

in a more general text, often using very dated or unrepresentative data (e.g. Fairclough
(1995) and Thornborrow’s (2002) use of an interview with a complainant (as opposed

to a suspect) conducted in the presence of a BBC TV crew in 1980). It is difficult to
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identify key themes across such scant material, but certain general observatioms can

made.

Firstly it should be noted that most of the research has been conducted in jurisdictions
other than the UK, such as Sweden (Jonsson & Linell 1991, Linell & Jonsson 1991),
Holland (Komter 2002), Australia (Heydon 2003, 2004, 2005), or the US (Watson
1983, 1990; Shuy 1998). These jurisdictions have different procedures for interviewing
suspects compared both to the UK and with each other, meaning that the research site,
although given the same institutional label, is in fact often quite different. Forpéxa
unlike the UK and US (Common Law) system, the continental (Roman Law) system is
not adversarial, and is based on written documents rather than oral evidence. Thus the
police interview with a suspect is intended to produce a written monologic summary
drafted by the police interviewer, a process which is discursively managed during the
interview and forms a considerable proportion of the interaction (Komter 2002). Clearly
this will be interactionally different to the UK interview where an audio-recording of

the interview forms evidence in itself. Other jurisdictions such as the US do not
routinely record interviews, again providing a different discursive dynamic to the UK
situation where participants’ utterances are likely to be influenced by the fact that they

are ‘on record’. The extent to which this is the case will be examined in the present

study. And the differences are not just procedural:

‘At least in publications about police interviewing, there seems to be a cultural
difference. British publications emphasise an ‘cthical approach’ to police
interviewing that has ‘open mindedness of the interviewer’ as a core aspect

(e.g., Williamson, 1993). American manuals, on the other hand, mainly
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emphasise tactics that could be ugsetreak a suspect’s resistance in order to

obtain confessions (e.g., Inbau et al., 2001)’. (Vrij, Mann & Kristen 2007)

Overall, then, comparisons across jurisdictional boundaries are problematic, and the
findings of such studies are often not applicahigide their particular country’s legal
system, especially when the relevant judicial process and the practical cossque
form part of the research agenda. This of course does not in any way invalidate such
research; indeed the present study will take precisely this approach. In fact studies i
other jurisdictions which do consider the role of the interview in the judicial process
have powerfully demonstrated the value of such research. This indicates that similar

studies of the UK context would be equally valuable.

Alongside such studies are those whose aim is more descriptive. Some (e.g. Heydon
2004, 2005) have focused on the typical discursive structure of an interview. Heydon
(2005) uses conversation analysis and Goffman’s ‘footing’ to propose a tri-partite

structure for police interviews. However, although it identifies many interestingdésat
of police interview discourse, the analysis often takes insufficient account of
institutional and procedural aspects of the legal context which are likely toienderl
some of the features identified. Other studies have focused on typical discursive
practices employed in the police interview context, such as Watson’s analysis of the
elicitation of US murder confessions from a conversation-analytic perspective (1990),
Johnson’s analysis of ‘so’-prefaced questions (2002), and Edwards’ consideration of the

use of the modal verb ‘would’ (2006). These last two studies are of particular interest

for present purposes as they utilise data from the E&W context. Such descriptive
linguistic studies make a valuable contribution, particularly in defining the police

interview as a genre and in determining its distinguishing features when compared to
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other interactions. However, they have a different research focus to the present study,
which is interested in the interview not just as a type of isolated discursikacirda,

but in its wider position as part of the judicial process.

Perhaps the most important work on police interviews for the purposes of the present
study is that of Coulthard, whose work on the E&W police interview context is of very
real and direct practical relevance to the justice system. In fact much o$d¢laectehas
been conducted as part of that system, in the form of expert evidence (thus situating
within the ‘narrow’ definition of FL). Of particular importance is his involvement in

cases dealing with disputed confessions contained in written records of police
interviews, such as Derek Bentley and the Bridgewater Four (1996, 2000, 2002). He
convircingly demonstrates that in those records ‘the police had unfairly concealed their

own voice and/or represented what they had said as having been said by the accused’

(2002:22).

Coulthard’s work provides a fascinating insight into the police interview context and
especially the prevalent organisational culture of the time. But, although this work is
extremely valuable, it relates to cases which took place before radical chakiés

police interview procedure, which were in fact brought in mainly as a consequence of
serious miscarriages of justice such as those referred to by Coulthard. (These
procedures will be discussed in Chapter 4.) Once again, though, this work demonstrates
the immense contribution that linguistic studies can make to this context, making the
absence of any such research on current UK police interview practice all the more

striking and undesirable. It is precisely this gap that the present study aims to fill.
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Finally, mention should also be made of studies of cross-cultural communication and/or
the use of interpreters in the police interview context (e.g. Cooke 1996, Russell 2000,
Berk-Seligson 2002). Indeed this has been the deserved focus of much FL research, not
just in the police interview context (exemplified by Eades’ work on the treatment of
Aboriginals in the Australian criminal justice system (e.g. 1995a, 2002). Again,
although such work is immensely valuable, it differs from the present study in that it is
designed to address a specific, ‘non-standard’ interactive situation. In fact, as noted by
Heydon (2005: 3@, the ‘standard’ police interview has received comparatively much

less attention. Yet Cotterill’s (2000) analysis of the comprehensibility of the caution,

which is administered at the start of every E&W police interview, demoestitzat the
question of comprehensibility is not just a cross-cultural or cross-language problem but

much more fundamental (again linking back to issues of legal-lay communication).

By contrast with the linguistic position, there is a comparative wealth of psyatedlog
studies of police interviewing. Much of the research interest is in detecting degeit (e
Vrij 2000, Vrij et al. 2007), and confessions (e.g. Gudjonsson 2003). It is also generally
very practitioner-focused (e.g. Clarke & Milne 2001, Bull & Milne 2004, Shepherd
2007), and enjoys excellent access to the research context: it is interestingikataspec

as to whether this is as a consequence of this research focus, or the other way round.
However, it often uses experimental methodology (e.g. Akehurst & Vrij 1999, although
this acknowledges the problem), and is usually quantitative (see also Leo 1996 in the
US). Further, although interested in interviewer behaviour, or interviewee behaviour,
what the psychological approach often lacks is detailed consideration of thetioerac
between the two (Milne, personal correspondence). This strongly indicates that

linguistic discursive analysis is much needed to complement this work.
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A final point to note is that the police interview was also subject to someakesea
scrutiny from a criminological perspective around the time of the introduction of the
PACE requirement to tape-record interviews (e.g. Baldwin 1985, 1992, 1993,
McConville et al. 1991), and again due to the changes to the ‘right to silence’ in the
Criminal Justice and Public Order Act 1994 (e.g. Mirfield 1997). This was largely
concerned with the impact of such legislation, either at the time of its proposal or
shortly after its implementation. Thus this cluster of research interest peaked in t
early 1990s. Police interview practice has undergone such significant transformation
since then that these studies are now not likely to be at all representative df curren
practice. Thus, although they produced many fascinating findings and statistics, and
provide interesting historical insight into the E&W police interview context aridwil
utilised for that purpose in Chapter 4, | do not propose to draw on their findings in the
present study. However, they do make certain general observations which are still
relevant. Of particular interest for the present study is the following comment by

Baldwin:

‘It is evident ... that the idea that police interviewing is, or is becoming, a
neutral or objective search for truth cannot be sustained, becauseeavignt
inevitably involves exploring with a suspect the detail of atiega within a
framework of the points that might at a later date need to be proveddio$tea
a search for truth, it is much more realistic to see interviewseghanisms
directed towards the ‘construction of proof” or, as McConville et al. (1991: 79)
put it, as ‘social encounters fashioned to confirm and legitimate a police

narrative’. (Baldwin 1993: 327)

This signals several of the key aspects of the police interview which will be caaside

in the present study: the question of interviewer neutrality, the relevance of an
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underlying legal framework, the eye on the later stages of the criminal justicegroce
and the ‘construction of proof’. Yet in the work of Baldwin and his criminological
colleagues such observations are only ever subjective and impressionistic. By
comparison, linguistics offers a powerful set of tools for unpicking exactly how
something as socially significant as criminal proof can be ‘constructed’ through verbal
interaction. Once again this illustrates that a linguistic approach t&¥egolice
interview context, informed not only by the wealth of linguistic research on simila
contexts but also with a sound grounding in the socio-legal significance of the police

interview, is long overdue.

2.3 Further concepts

This section will involve discussion of some additional aspects which are consmlered t
be of great interest for the E&W police interview context, but which have hitherto not
been applied to it (or rarely). They have, however, been the focus of research in other
areas which | believe demonstrates their potential relevance and appji¢alihis

context. The first two relate to the analysis of the format of the interview datdeand t

second two to the discursive interaction in the interview itself.

2.3.1 Transcription

One of the aspects of the E&W police-suspect interview process to be considered in the
present study is the production of a written transcript which is intended to be an
accurate representation of the original spoken dialogue in the interview room (albeit
sometimes edited). The differences between spoken and written modes of language are
long established in linguistic research (e.g. Biber 1988; Halliday 1989; Biber et al.
1999). Of course this is by no means a clear-cut distinction since, as identified by Bibe

and Halliday, the mode is only one of several factors which will determine language
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choice in any situation. It is not pertinent to delve any deeper into the wealth of
literature on this topic here; for the present study it is sufficient to not# ihantirely
accepted within linguistics that the mode is a significant factor affeethgubge use.

This therefore presents a particular set of problems when attempting to convert any text
from one format to another. This difficulty is (not surprisingly) fully appreciated by
linguists conducting research on spoken language who need to convert data to a written
format in order to render it accessible to their readers, and hence has become an
important methodological consideration in this field (e.g. Ochs 1979, Edwards &
Lampert 1993; Leech et al. 1995). This has led to the development of specific
transcription conventions within certain linguistic traditions, such as Jefferson’s for CA

(e.g. 1984).

However, despite the fact that written transcriptions of spoken data are widelpused i
the criminal justice process, there is no recognition whatsoever of these issues withi
the legal system. This is clearly of some concern given the high stakes involded, a

has been given some attention by linguists with a particular interest in the)isigsn.
Walker, an ex-court reporter, has highlighted problems with the process of producing
contemporaneous ‘verbatim’ transcripts of courtroom proceedings (1986, 1990), an area
also addressed by Tiersma (1999: 175-9) and Eades (1996). Others, most notably Shuy
(1993, 1998) and Fraser (2003), have considered the transcription of covert recordings
such as intercepted telephone calls. Gibbons (2003: 27-35) describes the difficult
representational choices facing those transcribing spoken data for use in legascontext
highlighting the many inadequacies in current practice and the potential seriaafsness

the consequences.
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It is important to note that much of the literature on the transcription process in the
police interview context deals with a slightly different process to that justibled. For
example, Eades (1995b), Gibbons (1995) and Coulthard (1996, 2002) examine cases
where formal written records were produced of police-suspect interviews by the
interviewers themselves, which are shown to be poor representations of the interaction
which actually took place. Similarly Rock (2001) examines the current E&W process of
producing a written statement from spoken interviews with witnesses, highlighting the
disturbing amount of transformation and omission this entails. However, in such cases
no real attempt was being made at producing a faithful, unbiased representation of the
exact words used in the original context, nor was there a recording available of the
original interaction. Thus these are not examples of transcription or format conversion

as such, but of an even more problematic and transformative process.

Although this process of producing a monologic statement or précis of a spoken
interaction is no longer utilised in the E&W police-suspect interview contegtsiili

used in the continental Roman Law system. In a useful study of the same process in the
Swedish police interview context, Jonsson & Linell (1991) compare the version of a
story produced orally by a suspect during an interview, with the written report produced
by the interviewer from their contemporaneous notes. They highlight the substantial
differences between these versions which go well beyond simple format or register
conversion, but which they equate with differences between spoken and written
language. They make the important further observation that the differences may also be
a consequence of the written version beisgcandary ‘generation’ of the same

message (438, drawing on Aronsson 1991). This idea of ‘messages travel[ling] across
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sequences of communication situations’ (422) links well with the concept of ‘trans-

contextuality’ which will be used in the present study (see below).

However, all the above-mentioned studies are directed at slightly different psottesse

the one under scrutiny here, either in terms of the actual process being examined or the
context in which it occurs. Little attention has been paid to the E&W system of
recording and transcribing police interviews, and the implications for the use of the
resulting transcript as evidence against the interviewee. This studyoaiamedy that

situation.

2.3.2 Trans-contextuality

A related feature to the transcription process, and a significant focus of attention in this
study, is the trans-contextual nature of police interview discourse. This referddotthe
that interview interaction does not simply occur in the interview room, but is

reproduced and recontextualised in several other contexts, most notably the courtroom.
In fact its evidential role in those contexts is perhaps its most important function. Yet
this is an aspect of police interview discourse which has received littleraad

attention. Indeed it has received little attention in any context, with ttepgan of the

following studies.

Walker (1986) investigates the process of taking original data out of context and putting
it to a slightly different legal use, namely by judges assessing tramssafripttness

evidence when determining appeals. However, although this makes important
observations about the significance of the representation of certain contextualéanguag

features in the transcripts (e.g. pauses, ‘ungrammatical speech’: 418) and their influence
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on the judges’ decision-making process (cf. Coulthard 1996), it does not address the

effect of the context change per se.

As mentioned above, Aronsson (1991) considers the ‘recycling’ of information in

various institutional processes, but is focused on the resulting misinterpretation and
‘miscommunication’ which can result from the various ‘generations’ of the original
information. Although it provides an innovative perspective on the institutional use of
language events, it is focused on the transformation of the message itself rathe than t

effect of the recontextualisation per se.

Komter (2002) examines the use at trial of ‘the suspect’s own words’ from their earlier
statements made to the police. The article concentrates on issues ofauttyuand

on the interaction in the courtroom between suspect and judge. Although Komter raises
a number of points which are pertinent to the present study, the differences (noted
above) between the Dutch and E&W legal systems are such that the findings
unfortunately have little bearing on the context under consideration in the present study.
In the Dutch system, trial judges make their decisions largely on the basis of written,
not oral, evidence. Given our interest here in the spoken discourse of the interview
room, and its subsequent oral presentation in court, this is a significant difference.
Much of Komter’s attention is (rightly) on the process of statement construction

whereby spoken interaction is converted into a monologic written statement by the
police interviewer (cf. Jonsson & Linell 1991), something which is not a feature of

E&W police interviews. However, the basic point of highlighting the transformation of
the suspect’s original words between their utterance and their presentation to the court

as evidence is clearly an important one, which has direct parallels with the E&W
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system. Komter’s study is therefore important in demonstrating the potential

significance of this as a factor worthy of further study in the E&W context.

A further important point raised by Komter is the ‘speakership and recipiency’ of the

suspect’s words. She notes that:

“The original recipient of the suspect’s story was the police interrogator; after

the transformation of the interaction at the police station inégallly relevant
document [i.e. the written statement], the recipients of the suspect’s story are

the legal professionals who read the dossier in the later stagjes criminal

law process, and ultimately the judges who adjudicate the case;nntwe i
courtroom, the suspect is the recipient of what appear to be his own words, and
this text, as written down by the police interrogator, is re-enacted by the

judge.” (2002: 176)

I believe that this question of ‘recipiency’ is a crucial factor in this context and worthy

of further investigation. However, Komter deals only with the suspect as recipient of
their own words. | would argue that far more interesting, and of greater research
potential, are the other much more significant audiences for the interview dla¢a i
courtroom, namely the jury and magistrates who will decide on a verdict based on the
evidence they hear in court. Further, rather than concentrating on the presentation of the
data at that ultimate court stage, it is intended in this study to consider how the
existence of those different audiences actually affects what is said in the original

interaction. (This will be considered further below.)

In the studies mentioned so far, ‘trans-contextuality’ is raised implicitly but not as a

direct research focus. However it is an aspect which has been addressed drplicitly

31



other studies, along with the particular methodological challenges it present®(more
which in the following chapter). Briggs (1997) traces elements of a ‘confession

statement’ supposedly made by a young woman in an infanticide case, examining its
relation to statements made by others connected with the case and official documents
produced in relation to it. A key aspect of his analysis is the consideration of
intertextuality; of the wider judicial sequence and social situation in whictek&aeant
interaction occurred, and of what Briggs describes as the ‘circulation of discourse’

(538), in particular the way in which the statement was subsequently used within the

judicial process which ultimately convicted the woman.

However, Briggs’ study suffers from an acknowledged limitation in that the only

available data are the official case records. Thus he does not have access tmé#ie orig
interaction which produced tleonfession” statement, but only the formal official

written version. This does not invalidate the type of research undertaken, but overall the
study would have been significantly strengthened by the inclusion of an analysis of that
original interaction irorder to uncover the discursive construction of the “confession”.

In particular the absence of any consideration of the role of the questioners and
statement-takers in the production of the texts analysed can only be seen as a weakness.
The present study will therefore seek to incorporate the crucial and often overlooked
aspects of the wider context identified by Briggs, along with detailed anafytsis

original context of production.

Blommaert (2001a, 2001b) addresses similar processes involving narratives of African
asylum seekers in Belgium. Along with several other important aspects, henegami
the ‘textual trajectories’ (2001a: 437) of the asylum seekers’ stories as given in their

original interview with immigration officials. He notes that these origiraies
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generate considerable further documentation through various official processes ‘in
which fragments of the narrative are being quoted and interpreted’ (ibid.), citing this as

another instance of Briggs’ ‘circulation of discourse’ (Briggs 1997: 538ff.). He adds:

‘This textual complex, in which an oral ‘original’ narrative is the input for a

long series of generically differentiated replications of that origisal i
characterized by an ideology of ‘fixed text’..., in which the difference between

the ‘original’ and its ‘copies’ are assumed to be minimal ... because
‘procedurally correct’ text (i.e. text produced or collected according to
standard procedures) is supposed to be a transparent, unambiguous set of signs.
The story of the asylum seeker is remoulded, remodelled and re-naimated t

and time again, and so becomes a text trajectory with varioussphasde

instances of transformation.’ (2001a: 438)
In terms of the significance of this process, he states that:

““Cases’ (administrative, legal, welfare, medical, educational and probably far
more) are formed in the textual trajectories outlined in this article rather than in
single instances of communication and single texts. We need to follow the
process of text-makingssocial-and-political-process: it is here that people
and subjects are constructed, cases are judged and individual livesiraye b

influenced’ (2001a: 445-6).

This is clearly comparable with the situation of the E&W police interview, and hence

indicates the potential usefulness of analysing this same process at work in thdt conte

Blommaert highlights that these processes go further than simply questions of
transcription and format change, emphasising the significant ramifications of the

recontextualisation of the asylumeRers’ narratives, while also raising important
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questions of ownership and control over their stories. Although issues of power and
institutional/state control will not be addressed in this study, it is nevesthieiportant
to recognise the inequality in access to the transformative processes undergone by
police interview data. Just as with Blommaert’s asylum seekers, police interviewees

lose all control over the subsequent ‘trajectory’ of their own words as soon as they have

been uttered.

All of the above studies demonstrate, either implicitly or explicitly, the sigmée of

the trans-contextuality of certain types of institutional discourse, espenigligicial
processes. Yet the paucity of such studies indicates the need for this factor to be
addressed much more widely, and in considerably more detail. It is intended that this
study will develop these concepts further, in particular by contributing to developing
rigorous ways of analysing their influence on the discourse itself. The methodological

challenges of this task will be discussed in the next chapter.

2.3.3 Audience

A feature closely related to the trans-contextual nature of police interview discourse i
the question of audience. It is a well-established principle that speakers adaikh
according to the intended audience. But with a change in context comes a change in
audience, with the consequence that for police interview discourse which recurs in
multiple contexts there will therefore be multiple sets of recipients. Thisather

unusual discursive situation, and therefore of great potential interest in terms of how it
Is negotiated by participants. Yet it has, as yet, received very liteauc attention,

and represents a significant gap in the current literature on the E&W police wmtervie
context. Once again an exception is Coulthard (1996, 2002), who does bring in

audience as a factor in the now obsolete practice of compiling an official police
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interview record from the interviewers’ handwritten notes, focusing on ‘examples
where what was recorded and the ways in which it was recorded have introduced bias
that could have affected the judge and jury’s general impression of the character of the

police officers and the accused’ (1996: 168). He observes that these records:

‘... are, on the one hand, factual records of interaction, but on the other texts
whose function is to represent this interaction at a later time diffexent
audience for a different purpose. ... Indeed, the police participants were
certainly aware, at the time of the primary interaction, that ¢oerd was
intended for, and therefore could be specifically designed for, another audience
— and certainly some of these records appear to be consciously constructed

with the future audience in mind.” (2002: 20)

Interestingly, in a study of a similar example of ‘verballing’, Eades (1995b) cites the
observations of an earlier researcher who, in support of his conclusion that the disputed
‘confession’ document could not have been produced by the Aboriginal interviewee,
commented that: ‘It is a completely damning document which sets out in their logical

order only those facts and details which would be of use in a Court of Justice, and even
here only to the police and to the prosecution’ (Eades 1995b: 158, citing Inglis 1961.:

55).

These observations indicate the interviewers’ orientation to the subsequent court

audience- and, more particularly, the prosecution audienasvitally important
recipients of their written records of police interviews. However, this aspect is not the
subject of any extended scrutiny, and of course these studies could not consider

corresponding features of the original discourse since it was not recorded at that time.
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Thus the question of whether, and to what extent, the actual discursive interaction in the

interview room is ‘specifically designed for another audience’ has yet to be addressed.

There is, in fact, relatively little literature on the question of audiencevaile, given

its potential importance as an influence on spoken discourse. The exception tathis is i
the field of sociolinguistics, where the effect of the intended recipient (most adgnmo

an interlocutor) on speaker style has long been of interest. In the early sociolinguistic
studies audience was generally viewed as just one of several factors inijuspeaker
style, alongside for example the topic, setting or genre (e.g. Hymes 1974). A shift
towards the centrality of audience occurred with Giles and Powesland’s influential
‘accommodation theory’ of style variation (1975), which in essence posits that features

of intra-speaker variation are a consequence of speakers altering their speech style to
resemble that of their intended audience in order to gain social approval (‘speech
convergence’). Following on from this, Bell (1984) placed audience as the primary

factor in style variation, arguing that all other factors are essentially suborttingate

He proposes a model of ‘audience design’ which accounts for the existence of various
categories of audience, from the more obvious direct addressee to overhearers and
eavesdroppers, with the influence over the speaker diminishing in what is described as a
fairly straightforward correlation with distance from the speaker. Although intended to
account for features of stylistic variation well below the discourse level, thislnsod
clearly of great interest for the present study. Its potential adaptatiompplnchton to
police interview discourse will therefore be the starting point for the invastigat

this factor in the present study (see Chapter 6.2).

Bell’s categorisation of audience roles in fact relates closely to similar categories of

hearers identified by Goffman in his development of the concept of ‘footing’ (1981:
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131ff.). He notes that ‘[t]he relations among speaker, addressed recipient, and
unaddressed recipient(s) are complicated, significant, and not much explored’ (133),
and proposes a ‘participation framework’ for any instance of spoken interaction, by
which a hearer’s position is allocated according to their relation to a given utterance

(e.g. ‘addressed/unaddressed’, ‘bystander’, ‘eavesdropper’).

However, although this represented a significant advance in problematising the role of
the hearer, it focuses on the individual’s involvement in the interaction taking place,
rather than their effect on the discourse they witness. It is also, as he ackeswledg
restricted ‘to something akin to ordinary conversation’ (137). He differentiates this from
‘stage events’ such as political addresses or lectures, which have what he describes as
an ‘audience’ as opposed to ‘a set of fellow conversationalists’ (137), and further

identifies ‘still more difficult cases’ where ‘neither a stage event with its audience, nor a
conversation with its participants, is taking place. Rather, something bindooyrs:
trials, auctions, briefing sessions, and course lectures are examples’ (139-40). He notes
that ‘[w]hether one deals with podium events of the recreational, congregational, or

binding kind, a participation framework specifo it will be found’ (140). However,
although Goffman’s notion of footing has received considerable attention and

application regarding the role of speakers (e.g. Heydon 2005 in the police interview
context), far less interest has been shown in the roles of hearers. Although it is not
necessarily an aim of this study to identify such a framework for the police interview
context, this nonetheless indicates the potential usefulness of exploring the various

hearer/audience roles involved.

Although the police interview context is certainly unusual in terms of the coafign

of its audiences, parallels with other contexts do exist, most notably broadcast
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interviews. There, the presence of an overhearing, non-present and often temporally
remote audience is an essential feature of the context, and hence has been tle focus o
some research, most notably Heritage (1985), Greatbatch (1988), and Clayman and
Heritage (2002). Their specific findings on the effect of the overhearing audience on
broadcast interviews will be considered in more detail in Chapter 6.2. However,
although such research provides useful insights for the present study, a fundamental
difference between broadcast interviews and police interviews is in the tettifich

the overhearing audience and the primacy of its role. Broadcast interviews elyst sole
for their overhearing audience and, although certain fictions are occasionally
maintained in recreating the illusion of a ‘private chat’ between interviewer and
interviewee, the participants are under no illusion regarding the purpose of the
interaction or the primary intended audience. It is less clear whether that gdyetrul
said of police interview participants. The question of who is in fact the primary
intended audience for police interview discourgdbose present at the initial interaction
or those who will subsequently use it as evidentecertainly worthy of further critical

examination.

2.3.4 Narrative

Thanks to the ‘narrative turn’ in many academic disciplines the literature on narrative is

now vast and multi-disciplinary, and so it is not intended to conduct a review of such an
extensive topic here. Further, this is by no means intended to be a full narrative study of
the police interview context. Yet it does borrow certain important concepts from

narrative studies, which therefore need brief introduction.

Firstly, it is worth noting that narrative approaches have been shown to lend themselves

particularly well to the legal context, where metaphors of ‘storytelling’ and ‘competing
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stories’ abound, as illustrated by studies such as Heffer (2002, 2005) and Harris (2005)
discussed above, and Cotterill’s analysis of the O.J. Simpson trial (2003). The majority

of such studies apply narrative frameworks, especially the classic Labovianvearrati
structure (Labov 1977: 362-70), to the courtroom context. In fact narrative analysis has
not yet been applied to any extent in the police interview context. The extemttoitv

can effectively be applied to this context will be considered in Chapter 6.3 when

outlining the approach taken in the present study.

Secondly, one particular aspect of interest in recent studies is a focus on the
construction of identity through narrative (e.g. Holmes & Marra 2005, Mullany 2006).

In an influential study, Schiffrin proposes that:

‘identity is neither categorical or fixed: we may act more or less middle-class,
more or less female, and so on, depending on what we are doing and with
whom. This view forces us to attend to speech activities, and to the interactions
in which they are situated, as a frame in which our social roles arsegkahd

our identities are displayedand even further, as a potential resource for the

display (and possible creation) of identity.” (1996: 199)

This view of identity as multi-faceted and transmutable, especially accooding t
context and audience, is followed in the present study. Further, police interview
interaction is considered to be an especially promising site for examining thercoéa

particular identities to suit its specialised purposes. Schiffrin observes that:

‘telling a story allows us to create a “story world” in which we can represent
ourselves against a backdrop of cultural expectations about a typical oburse

action; our identities as social beings emerge as we construct aur ow
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individual experiences as a way to position ourselves in relation tal soa

cultural expectations.’ (1996: 170)

The ‘social and cultural expectations’ at play in the police interview context involve
considerably more than mere social judgement: if an interviewee is deemed to have
transgressed the fundamental societal expectations codified in law, the conssquen
will be severe. The kind of ‘social being’ police interviewees portray themselves as

being is therefore a vitally important matter.

However, unlike the situation envisaged by Schiffrin, in the police interview the
creation of the “story world” is not entirely in the hands of the interviewee. Watson

(1990) makes a useful distinction between an ‘invited (recipient-initiated) story’ and a
“‘volunteered” (teller-initiated) story’ (274). Describing the interviewee’s account in a

police interview as an example of the former, Watson notes that:

‘In volunteered stories, the teller has a considerable margin of control over the
content of the story, whereas in invited stories the recipient masceeased
margin of control than would be the case were he/she a recipient of a
volunteered story. ... In a sense, ... the teller of an invited storyp el the

story the recipient wants, and has asked, to hear.” (1990: 276)

Alongside important considerationf interviewer control over the “story world”

invoked in the interview, this adds a fascinating dimension to an interviewee’s narrative
construction of identity, in that it suggests that control of that identity liely pathe
hands of the police interviewer. One would imagine the interviewer is likely thaee t
identity rather differently. The discursive negotiation of identity construction in this

context is therefore likely to be an extremely interesting process.
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This also highlights the influence of the intended recipient on the story being told and

on the display of identity it contains. This can be seen to link extremely wiltivet

above discussion of audience design, yet it is an aspect which has tended to appear only
implicitly in narrative studies to date. This is possibly because in most situdtens
audience generally consists unproblematically of the interlocutory recipient, but, as we
will see, that is not necessarily the case in the rather unusual audiengaretioh for

police interviews. This is therefore an aspect which will receive further coasatem

the present study.

Overall, then, what this study takes from the wealth of literature on narrative is a focus

on the construction both of ‘stories’ and of the identity of ‘characters’ within those

stories, but what it seeks to add is an attention to the discursive processes through which
they are not just constructed lmatconstructed by participants in police interview
interaction, and to link this with a consideration of the various audiences which are

being oriented to by both interviewer and interviewee.
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3. Methodology

This chapter will set out the multi-methodological, interdisciplinary approach take
this study, including the process of data collection and selection. It will detieeibe
approach taken both to the examination of police interview discourse and to the format

changes it undergoes, aspects which require different analytical treatment.
3.1 Methodological position

3.1.1 Linguistics applied vs. applied linguistics

It will already be clear from the research questions to be addressed and the positioning
of this study in the previous chapter that it is intended to be practically-oriented as
opposed to theorpased. It is thus an example of ‘applied linguistics’ rather than

‘linguistics applied’ (Roberts 2003, Sarangi & Roberts 1999a, Sarangi 2006), which

positions the application first rather than the method. It is worth considering the
particular challenges and responsibilities which ‘applied linguistics’ research entalils,

and particularly the often problematic relationship between the researcher and the

research site, a factor which is of particular relevance to the present study.

Sarangi & Roberts ‘believe that discourse analytic and sociolinguistic studies of

workplace communication should be grounded in an ethics of practical relevance’

(1999b: 2). They further ‘argue that researchers’ claims of practical relevance only have

force if their studies actually contribute to greater understanding of workplace problems
by those who have to tackle them’ (399). It is felt that the best contribution which the

present study can make is by providing insights from linguistic analysis which will
illuminate aspects which have hitherto not come to the attention of those within the

criminal justice system, let alone been considered as ‘problems’. This includes not just
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police interviewers and their colleagues, but also defence and prosecution lawyers,
judges, and potentially even juries, all of whom will use police interview dat@im th
duties. It is, however, important not to over-stress the intended practical applicétions
this research. Although it is a primary aim to ensure that any findings are directly
relevant to, and applicable to, the context being studied, this project is alsodni@nde

be of serious academic interest in not only revealing more about this unique discursive
context, but also in furthering our understanding of the nature of discursive interaction

in institutional contexts more generally.

This leads to a potential tension for academic researchers ‘between continuing access to

the institution and displaying relevance to its members on the one hand, and their
responsibility to the research community, the standards it demands and the i@evitabl
scrutiny that any publications arising from the research will be subject to, on the other
hand’ (Sarangi & Roberts 1999b: 43). It further brings questions about who controls the

research agenda.

An important consideration at the outset of the present study, then, is to determine the
most appropriate relationship between the researcher and the research site. In order to
gain access to data it will be necessary to engage directly with the gite\gfrather

than remaining entirely disconnected from it (as with much work in CDA, for example).
However, it is felt that no further involvement is necessary, or indeed desirable, in order
to retain the maximum research (and researcher) integrity. Even this limitedflevel
involvement brings with it certain dangers, especially given the privileged rodtany
access granted to such sensitive material. The awareness that those prawigitiy m

data may ultimately read the findings could place subconscious pressure on the

researcher to produce ‘police-friendly’ results, particularly given the wish to pave the
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way for further similar research in the future. However, awareness of this potentially
adverse influence on the impartiality of the research should ensure that it can be put to
one side, in order to ensure that the findings are not softened in any way to appease the
data providers. Balanced research will produce more accurate, and hence more relevant,

findings, which will ultimately be of the greatest benefit to all concerned.

3.1.2 The position of the researcher

The guestion of the relationship between the researcher and the researched has a further
dimension in the present study given the author’s legal background. During my time as

a barrister | practised criminal law. It is a distinction of UK barristers that,aublik

solicitors and lawyers in most other jurisdictions (including the US), we may work for
both the prosecution and defence. This gives us an almost unique insight into both sides
of the criminal judicial process. Thus prior to commencing this research | already had
experience of handling prosecution case files and evidence (including interview tapes
and transcripts), of liaising with the police, and of presenting interviews as evidence in
court. But I also had the benefit of having used exactly the same evidence from a
defence perspective to undermine the prosecution case and bolster my client’s defence.

Thus | approached this research project with a strong background in terms of my
knowledge and experience of the context being studetdeast in terms of the role of

the interview in the judicial process, if not of the interview room itself.

It must be acknowledged that this background could also bring disadvantages. It was

mooted in the previous chapter that my legal training could cause me to approach the
context being studied, and view the resulting data, with a certain perspective and even
mode of reasoning which may not be shared by other researchers, effectively skewing

my research focus. It further could affect my objectivity. However, overall | would
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argue that it is a tremendous advantage. Much of the literature on researching
professional discourse advocates an ethnographic approach in which researchers
‘immerse’ themselves (Sarangi & Roberts 1999b: 2) in the (usually) unfamiliar research
context in order to ‘com[e] to an understanding of the ‘communicative ecology’ of the
workplace or institution” (Roberts & Sarangi 1999: 392, citing Gumperz 1999).

However, it is debatable whether any researcher can truly be said to have lgained t
level of insight and understanding sometimes claimed from simply being present in a
context as an external observer, however ‘embedded’ and accepted they believe they

became. It further raises the problem of the ‘observer’s paradox’, in that the mere

presence of the researcher may alter the very thing being researched. The author,
however, can claim a true ‘insider’s perspective’, and in areas where no researcher is

ever likely to gain access. It is arguable that | may therefore not be sermsttiee t
aspects which may be most striking, and most salient, to a non-lawyauding lay
participants such as interviewees as well as fellow researchers. Howewald largue

that is not the case. My professional background will give me extra insight which may
not be available to others, but does not take away the ability to make other observations

at the same time, particularly given my research training.

3.1.3 Legal aspects of this study

This is a convenient moment to consider how legal aspects will be incorporatéaisnt
study. As with all ‘applied linguistics’ research, it is vital to ensure that the linguistic
analysis is sufficiently grounded in, and related to, the context to which it is being
applied. An essential task for this thesis is therefore to marry the legal and ilnguist
elements in a way which enhances both. In terms of their respective roles, the legal
element provides the background and the framework for the context; the linguistics

provides the tools for analysing that context from a discourse perspective. The approach
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adopted here is that it is not possible to separate the two if this study is to result in
meaningful, relevant findings. A key task will therefore be to provide sufficient
background legal information for the reader to be able not merely to understand but to
critically evaluate the claims being made. But it must be emphasisetithiastabove

all a linguistic study, albeit of a legal context. It is for this reason that the assdynes

a predominantly linguistic, not legal, audience.

3.2 Multi-method Discour se Analysis
Corder proposes that:

‘The application of linguistic knowledge to some object — or, applied
linguistics, as its name impliesis an activity. It is not a theoretical study. It
makes use of the findings of theoretical studies. The applied lingusst is
consumer, or user, not a producer, of theories.” (1973: 10, cited by Sarangi

2006: 200)

This approach to theory is shared in the present study, and so it is not intended to
undertake rigorous debate on underlying theoretical or epistemological positioning, nor
to dissect basic tenets of the chosen approach such as ‘discourse’ or ‘discourse

analysis’. Familiarity with such matters will to a large extent be assumed in the reader.

That is not to say that the theories to be applied are not of considerable importance.
However, they are a means to an end as opposed to the end itself. The present study
takes the approach of seeing the various linguistic theories and frameworks as a
‘toolkit’, from which the most appropriate tool for the particular task in hand will be
selected. Thus the problem comes first, and then the best method of solving it is

selected. This differs from the approach of theory-driven studies where a methodology
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is pre-selected and then set to a chosen task, in order (generally) to assess its
performance and suitability in completing that task. The latter may reveal highly use
information about the tool, and perhaps about the nature of the task, but the former is

clearly more promising if our priority is ensuring our shelves remain fixed to the wall.

Further, this study will be very much data-driven. Although the overall research
guestion predetermines an analytical focus on certain factors such as the various
audiences, it does not presuppose how they will be manifest in the data. The specific
linguistic features to be analysed and the analytical framework(s) to be used will

therefore be determined only after the data have been gathered and considered.

This approach allows for the possibility, or probability, that more than one tool will be
needed to complete the overall task. Thus different analytical methods will bedappli
according to the particular aspect being considered. However, although this multi-
method approach promises much in terms of the potential results, it is important to bea
in mind the dangers of ‘methodological eclecticism’ (Sarangi & Roberts 1999b: 26).

The selected approach must always be methodologically justifiable, and d is als
important to be aware of potential epistemological inconsistencies or eveestlake
treatment of ‘context’ is a classic example of such a contested site, and will be

considered further below.

It must not be overlooked that the selection of the discourse of police interviews as the
subject of inquiry, and hence the toolkit of discourse analysis, is an epistemological
choice in itself. The underlying position which informs that choice is that intenacti
‘talk-in-action’, is a central defining activity rather than a neutral and transparent

medium; that it is socially constitutive and not merely refleaiveés environment. It is
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therefore considered that discourse-level analysis is the ideal level httevhicpick
institutional contexts, especially one as heavily based on spoken communicatien as t

UK criminal justice system.

It should be noted that ‘discourse analysis’ is being used here as an ‘umbrella’
definition to position the level of linguistic analysis as of the text as a whole, without
necessarily implying any particular methodological approach within that broad,
ambiguous term. The particular approaches which will be drawn upon here are:
e conversation analysis (CA), for its fine-grained analysis of the sequential
organisation and structure of talk;
e pragmatics, for its focus on implicit and situated meaning;
e critical discourse analysis (CDA), in foregrounding the importance of the wider
social context and the embedding of ideology in language;
e and from sociolinguistics an interest in the social construction of identity

through language use.

The types of linguistic features to which these approaches draw attention are, for
example:

e turn-taking (Sacks, Schegloff & Jefferson 1974),

e topic selection and control (Greatbatch 1986),

e pauses, interruption and overlap,

e the form and function of question types (Harris 1984),

e terms of address and personal reference,

o formulations (Heritage & Watson 1979),

e lexical choice (Drew & Heritage 1992: 29-32),

e transitivity and tense use (Halliday 1985).
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These features will be of particular interest in the data analysis, althoudjkttisis

intended to be illustrative rather than prescriptive or exhaustive. As alretety; she
precise analytical framework to be used in this study will only be determined after
consideration of the data itself, and will therefore be set out in a later chapter (Chapter
6). However, it is worth now considering some aspects of these methodologies which
do need to be addressed at this stage, firstly in terms of their influence on the data
collection process, and secondly in problematising the pre-selection of context as a

relevant factor.

Firstly, then, the intention is to take a predominantly CA approach to data collection

and analysis, using naturally occurring data and undertaking a close analysis of detailed
transcripts. Ths it will be necessary to collect ‘real” spoken data, recorded in a format

which can be repeatedly observed and analysed, and externally verified, in as close as
possible to its original form. Ethnographic field notes or participant observation would
produce data which would not be analysable in the same depth and micro-detail, and
which would be considerably more impressionistic. However, it is recognised that there
is still inevitable subjectivity in the proposed approach, both in the transcription

process, especially in the choice of features to transcribe, and of course in the

subsequent analysis.

A further important epistemological consideration is the treatment of contextiadispec
given the intended use of multiple methodologies which hold rather different positions
on this matter. It has already been established that consideration of ‘context’, especially

the wider judicial process in which the interview is situated, is expresslyeoedito

be of paramount importance in the present study. Although this can be seen to fit well
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with the principles of CDA, it presents a potential epistemological clashadapting a

CA approach (although, despite fairly radical position statements by leading
practitioners such as Schegloff (e.g. 1997) theibéd hard-line approach taken by CA

to the allowability of context as a relevant factor is often exaggerated). This Imas bee
addressed by those whose work, discussed in the previous chapter, has recognised the

significance of trans-contextuality as a phenomenon.

Briggs (1997) takes issue with the traditional CA approach of attending only to the
immediate context of production and what is made demonstrably relevant by

participants:

‘... CA researchers generally place the boundaries of their analysis at the [Sic]

what they deem to be the beginning and the end of the interactionrimgnde
anything that takes place before, after, or otherwise of it as “exogenous to the
interaction” (Drew and Heritage 1992: 53). Here I point to the need to trace
intertextual links between utterances that are produced in a particular
interaction and ones that emerge in a range of other settings. To akstme
categories and modes of reference are “inherently locally produced” and can be
adequately analyzed without making reference not simply to other cobiaxt
especially to how talk circulates between settings would be piariig
dangerous in this instance in that it would place researchers squarely within the

frame of reference constructed by the judicial police and the court.” (522)

| agree that the self-imposed limitations of CA can result in potentially signtfi
aspects being omitted. However, | would argue that this largely depends on the

particular research question being addressed. CA has a considerable amount to offer in
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terms of revealing aspects of the structure and organisation of spoken interaction and
communication. It is perhaps not the right tool for thejati least on its own if the
researcher’s interest goes wider than that and into broader questions of the social and
institutional function of a particular interaction, as with Briggs’ study and the present

one. Nevertheless, | would also argue that those wider functions are likely to have an
influence over the interaction itself, which CA is likely to assist in unearthing. Thi
necessarily involves a trade-off in that the researcher needs to begin by igntify

those external factors in order to know what to look for in the data (as also advocated
by Roberts & Sarangi 1999, Gumperz 1999). | would argue that this is not a
methodological weakness, but merely a matter of common sense. One cannot learn all
the rules of a game simply by observing it. By contrast, learning the rules and drategie

in advance makes future observation considerably richer and more rewarding.

Further, the final words of the above quotation raise a very important point. It is only

the more powerful institutional bodies who have access to, and potentially even
knowledge of, those other contexts. They are therefore able to appeal to them in their
discourse and in a sense move between them, as and when they choose. By limiting the
other participant, the interviewee, to only the immediately present context fotaikei

they thus shut down a highly significant aspect of the interaction to them, and hold it
beyond their discursive reach. Briggs thus makes an extremely important observation
here in encouraging researchers to open up that access and bring those aspects back into

the original context, rather than allowing them to remain institutionally hidden.

Blommaert (2001b) considers the traditional treatment of context by both CDA and CA,
finding both wanting, and cites ‘text trajectories’ as a ‘‘forgotten’ context’ (24) which is

not (and indeed in the case of CA cannot be) accommodated in their methodological
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approach. He states that ‘[t]he problems I have identified with treatments of context in

both CDA and CA all revolved around the centrality of the text in both traditions: the
ultimate ambition still remains explaining text, not explaining society thr g
privileged window of discourse’ (28). For Blommaert, who describes his approach as
‘derived from ethnography’ (26), consideration of ‘text trajectories’ offers an analytical

link between discourse and social structure which is missing from current modes of
discourse analysis, and promises much in terms of insights into issues of power and

control.

Whilst not disagreeing with this position, the present study proposes to take a slightly
different approach to ‘text trajectories’. The analytical focus of this study is not
ethnographic, nor is it focused on power relations. This sgidyashamedly, centred

on the text, yet it also aims to encompass the social function of that text armdkits w

role, and it is argued that the two are by no means mutually exclusive.

This study will therefore investigate the discourse of the police intervievp@asary

aim, but with a specific focus on its tracsitextuality and its ‘text trajectory’. In what

may at first appear to be a rather contradictory position, it is intended to examine this
feature precisely through a close analysis of the text itself. The premise gigtoaeh

Is thatif the text trajectory of the interview,its trans-contextual nature, is indeed a
significant factor, then it will (somehow) be manifest in the data. In this setisest

not depart so far from the principles of CA, in that it assumes that if a feature of the
context is relevant it will be manifest in the interaction. The point of depdrameCA

is the view that that feature can only be fully identified and its relevance unddngtood
looking wider than the interaction itself and the discursive context in which itagedre

Further, in line with Blommaert’s and Briggs’s views it is considered that, despite the
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overall emphasis on textual analysis, a purely CA-type approach alone will not be
methodologically sufficient to meet these research aims. A rather different, aad inde

innovative, multi-method approach is therefore required.

To summarise, then, this study will examine discourse produced in police interview
rooms, focusing on the spoken interaction while also sensitive to aspects such as the
institutional context in which it takes place, incorporating not just the physical
environment but the wider function of such interactions in society. Methodological and
epistemological considerations have informed the overall approach and the type of data
to be analysed. In establishing an analytical framework for the data, selection will be
made from the broad spectrum of methods employed to analyse discourse, from CA to
pragmatics to sociolinguistics. The selection will be determined by the datsetves,

rather than pre-selected due to methodological primacy. So, having set out the broad

methodological approach, the next step is to consider the data collection process.

3.3 TheData

3.3.1 Data access

In order to conduct the type of research just outlined, access was required to recorded
spoken interaction in authentic police interviews. In most contexts it is ngcésstne
researcher to make their own recordings, but a significant feature of the policewmterv
context is that it is routinely audio-recorded; indeed this is of course an aspect of
particular interest for the present study. Further, due to their status as einesace t
audio recordings and the accompanying official transcripts are preserved as part of the
case file, meaning that a substantial pool of potential data was already in exiktenc

was therefore decided to seek access to that pre-existing data source rathekihgn se

to make new recordings specifically for this project.
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This has a number of advantages, the most obvious being the lack of any possible
influence on the data by the research, either through actual presence of a researcher in
the interview room, or through participants’ awareness that research was being

conducted. Although others have argued persuasively that such influence is negligible
(e.g. Leo 1996: 269-72), it was felt that given the specific research interest ifetlte ef

of the different audiences on the interaction, the addition of an extra audience for those
interactions in the form of the researcher would have been severely detrimental. A
potential disadvantage is that data selection would be largely controlled by e poli

but it was felt that this would still be the case if access were granted to thehes¢o
record individual interviews as they took place. However, it must be acknowledged that
a potentially greater degree of ‘censorship’ might take place with the provision of pre-
existing tapes. In fact this seems not to have been the case given some of the materia
received, some of which contained highly sensitive material and one taplyduting

blank.

A further, less easily surmounted objection is that by only having access to audio tapes
and not to the original interaction, a considerable amount of contextual information and
non-verbal behaviour is lost to the researcher. However, given the paramount interest i
spoken discourse it was considered that this disadvantage is heavily outweighed by
benefits. Further, it was felt that there were certain advantages to sharingéhe sa
limited viewpoint as the other future audiences for police interview interactioratirt th
would be easier to identify those features which are most likely to be lost on those

audiences by sharing their perspective.
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A factor which was initially considered to be of potential relevance to this study is
interviewer training. However, the nature of the data to be collected presented a
problem in this respect, in that the training undergone by each interviewer would not be
ascertainable. There is no uniform national training model, and the structure of the
police force as a set of autonomous regional bodies has led to each force developing its
own practice in this respect. Further, even within a single force there is no coysistenc
of training experience. More recent recruits are likely to have received interview
training as part of their induction. Higher level training is also available, butlnot al
officers will receive this. On the other hand, some senior officers | spoke to had
received next to no formal interview training since the introduction of the PACE
changes in 1992. There is therefore considerable variation in training from one
interviewer to another. However, this information is not recorded in case files, nor will

it be ascertainable from the interviews themselves, even by deduction from the force
the date or the rank of the interviewing officer. Thus it will not be possible to include

this as a specific factor affecting the discourse of the interviews studied.

However, it is ultimately felt that this does not represent a difficulty. Thiy ssud

intended to produce findings which reflect E&W police interview practice as a whole,
and to identify features which are fundamental and genre-wide. They should thus apply
regardless of particular local practices or training programmes. The data opllecti

process has therefore been designed to produce a data set which is representative of all
current practice, precisely in order to minimise the influence of such factors. But given
the large degree of autonomy enjoyed by E&W police forces, especially in developing
their own training and guidelines, it was therefore important to collect data from a

number of different forces, and similarly to collect data across a reasonable time span.
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The data collection process was therefore as follows. All 43 police forces in E&W were
approached by a letter to their Chief Constable (who would ultimately be responsible
for granting permission for data access), requesting access to tapes of interviews
conducted on a variety of offences in the previous ten years. In order to consider the
transcription process (more on which below), copies of the accompanying transcripts
were also requested. Although the specified time span may have resulted in some data
being slightly older than perhaps desirable, it was wished to allow maximum flexibility
for the forces in selecting data which they would be happy for me to use. For the same
reason it was left up to each force to decide whether to let me select my ovinomlata

their archives or for them to make the selection themselves. Although it would clearl

be more desirable from a research perspective for the researcher to be abledo select
broadly representative sample, it was necessary to be realistic abouetltd socess

likely to be granted and not to make too many restrictive demands, which may have
resulted in access not being granted at all. In a further attempt to maximibarnlces

of data access, the forces were approached in batches, with the approach letter being
modified as a consequence of the initial responses received. This resulted in the
addition of a section explicitly addressing concerns about the Data Protection Act 1998,
a factor commonly cited in the first batch of forces when declining access. This
appeared to lead to an increase in success, although the numbers concerned make it

difficult to draw firm conclusions.

3.3.2 Responses

Several forces responded positively to the approach letters, and in each case requested
that | visit their headquarters for a meeting. Every force | met with did agree to grant

me access. It must be noted that in a couple of cases this never actuallylisetebiat
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given the amount of data already received it was decided not to pursue what had already
become lengthy and time-consuming negotiations in order to secure further data.
Although retrospectively this is regretted, the process of data collection tobk tmear

years to complete and it was felt not to be viable to dedicate further time to tlasgroc

once sufficient data for the study had been received.

The five forces which did provide data represent a reasonable spread in terms of
geographical location, force size, and type of area covered (i.e. mainly rural or urban).
The amount of data provided varied considerably, from 11 to over 150 interview tapes
per force, with an overall total of 276 interview tapes being providgdnificantly

more than expected. They range in date from February 1996 to July 2005. For each
force the data came from a number of different police stations, and contained
considerable variety in interviewer, interviewee, length, and subject matter, flimg fai

to pay for all items at a checkout to the murder of a one-year-old child. Overall, then, it
is argued that this data set is sufficiently representative of current practiceentiglot
proviso is that one force’s data came entirely from cases which had for some reason

come to the attention of the force solicitor (my point of contact), indicating that
something had gone awry in those cases. However, it was felt that unless any glaring
breaches of procedure were observed in the interview itself (which did not occur), then

the data could be treated as representative nonetheless.

It must also be noted that all the participating forces are in England, leaviag Wa
unrepresented in the data. This is unfortunate, although since the legislative framework
and procedures are identical for England and Wales | would argue that findings based
on the English data will also be representative of Welsh practice. Indeed having

conducted cases myself in both England and Wales | would strongly contend that there
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are in fact no relevant differences. Reference will therefore still be madeE& ke
system in this study, as that is what applies to the data, but should regional or national
differences be of interest (which they are not in this study), this should be borne in mind

when considering the findings here.

One further point to note is that considerably fewer transcripts than tapes were
provided. This seemed surprising, especially given that it is the transcriptig/hich
normally used as evidence in court. However, oisiate one force’s data archives it

became apparent that tapes and transcripts are often stored separatedpesitieing

kept in their own separate archive. Thus it would have been a simple matter to select a
sample of tapes, but considerably more difficult to then cross-reference each tspe to it
original case file and locate the transcript within. Although practice in datgst

certainly varied across the forces involved, this appears to be the most likely

explanation for this discrepancy.

The provision of any data at all, let alone in such amounts, represents a considerable
success. The resulting corpus of interview data is a significant research resource, and
virtually unique at least in linguistic circles. The reasons for this success apbea

several. Initially it seemed likely that the willingness to grant me atatass was due to

my legal background, which differentiates me from the vast majority of researchers in
this academic area. However, it became clear during my access negotratanarty

police officers are in fact fairly hostile to lawyers in general, and therefore my
professional status had not directly been a factor which had made them more inclined to
help me. In fact, they treated me primarily as a researcher who happened to have good
legal knowledge. The factor which appears to have had the greatest influence on the

decision to grant access was in fact their interest in the potential prapptiehtions
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of this research, which | had emphasised heavily. They could thus see clear practical
benefits for themselves in taking part, ensuring they would see a return on any effort
(and indeed risk) expended by them in providing me with data. However, it must not be
underestimated that | was also able to show very thorough knowledge of the context
and the practical realities involved, and of issues of ethics and confidentiality, which
reassured them I was a ‘safe pair of hands’, in the words of one officer. This was, of

course, largely due to my time in professional legal practice. However, although this
provided me with a significant ‘head-start’, I also undertook considerable further

background preparation before making requests for data access, which ensured that my

approach was as persuasive and attractive as possible.

3.3.3 Data selection

It became clear very quickly that it would not be possible to utilise all of the dat
provided, especially given the qualitative discourse analytic approach to be taken. It
was therefore decided initially to listen to as much of the data as possible, arkétta ma
record of basic details such as the offence(s) and length of the interview, along with
notes of any particular observations made while listening, in order to gain an overview
of the data set and to begin to form an analytical framework based on my observations.
Tapes involving minors, or the presence of an interpreter or ‘appropriate adult’,

indicating some form of communicative difficulty with the interviewee, were removed
from further consideration, in order to ensure that only ‘standard’ interviews with adults
remained. (The law and procedure for minors differs from the treatment of adults in the
criminal justice system.) The next step was to select a few tapes from eaclo force t
form a representative data sample for analysis, taking into account the offencednvolve

the length of the interview, the number of participants and (to a lesser extent) their
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gender. The selected tapes were converted to digital format and anonymised using

Audacity software, then transcribed.

Through the process of considering these selected interviews in more detail, it became
apparent that the particular offence involved and the legal framework being applied by
the interviewers were highly significant factors in structuring the discourse. However,
the applicable legal framework in any given case depends not only on the criminal
offence, but also on the individual set of facts even where the offence is the same. For
example, two interviews may both concern the offence of criminal damage, but in one
the disputed issue may be whether the interviewee was the person who caused the
damage, but in the other the interviewee may accept that they caused the damage but
claim that it was accidental. This would result in a different legal framework being
applied in each case, one perhaps concerning identity and the other criminal intent.
Thus one of the factors which appeared to be most interesting and promising to analyse
would, although based on the same generic principle of applying legal frames, be

largely dependent on the particular circumstances of each case.

This presented a problem for the analysis, in that it would be necessary to aieertain
applicable law and legally relevant factors for each case in order to examine the
discursive significance, yet it would not be possible to do this in any depth for more
than a handful of interviews. It was therefore decided to conduct case studies. This will
allow a thorough consideration of the underlying legal framework of each interview
along with a full analysis of its influence over the discourse, in specific terms rathe
than having to make less meaningful generalisations across a wider data set. Further,

there is felt to be a distinct advantage in examining a complete interactiomree, in
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order to ensure the full interactive significance and function of any selected part can be

properly understood.

It was decided to conduct two such studies. This will allow extended analysis in
considerable depth, while also allowing certain variables to be differentiated marde
ensure that the findings are as representative as possible. The selecteavintaerie
therefore from different forces, concern different offences, were conducted over four
years apart, and have different configurations of participants, one involving a single
interviewer, the other having two interviewers and a solicitor present. Both are of
sufficient length to contain extensive interaction on the matters concerned and to
provide a large amount of linguistic data. Further, the analytical approach to bestaken i
still very much informed by having considered the whole corpus of data, especially in

selecting the linguistic features and themes which appear to be most significant

3.4 Consideration of Format

The present study will also consider the various format changes undergone by interview
data after the initial interaction has taken place. This of course is stioteghinked
with the concept of ‘text trajectories’ and trans-contextuality, but clearly necessitates a

different kind of analysis, and indeed data, to the approach just described.

The most effective way of examining this process is considered to be by tracing
interview data right through the criminal justice system, from interview room to
courtroom. However, it is extremely difficult to collect data from all relevant stae

an individual case. Although data in the form of tapes and accompanying transcripts
have proved accessible, albeit in limited quantities in terms of matching paiosildt w

be virtually impossible to gain access to data from the corresponding trials, if emdeed

61



trial had ever taken placea fact which could generally not be ascertained from the
data received. An alternative possibility would be to attempt the data cmil@cbcess

in reverse, by first observing and recording trials, and then requesting access to the
interview evidence used. However, aside from requiring immense time commitment
with only limited prospect of coming across useful data, securing access both to the
court context and then to the individual case files would have been extremely

challenging.

However, a solution is available in the form of one particular case, namely that of Dr.
Harold Shipman. Shipman was a local doctor who was convicted in January 2000 of the
murder of 15 of his patients. A subsequent inquiry found that he probably murdered 260
of his patients in total, over a 23-year period. Consequently the case has attracted a
considerable amount of public interest and media attention, which in turn has led to a
large amount of material connected with the case being made publicly available. The
police released audio recordings of two interviews conducted with Shipman in the early
stages of the investigatiarFurther, the Shipman Inquiry made public the full transcript

of the 58-day criminal tridl It is almost unprecedented in the UK for this amount of
original data to be available from the course of one criminal prosecution, and it

provides the researcher with an excellent opportunity to observe several stages of the
same case. This therefore makes it ideal for the present study. It is of coursesarguabl
that such a case is atypical, and | would not disagree in terms of the content of the
investigation. However, in terms of examining the criminal process | would argué that i
makes entirely appropriate research material. One would expect that such a high-prof

case would reflect a higher standard of accuracy and efficiency than most. If basic

2 http://news.bbc.co.uk/1/hi/in_depth/uk/2000/the_shipman_murders/the_shipmsl618827.stm
® http://www.the-shipman-inquiry.org.uk/trialtrans.asp
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problems can be found even in the publicly released material relating to this case, it

seems reasonable to conclude that the problems are endemic in the process.

It had initially been intended to supplement analysis of the Shipman data with a
comparison of the audio tapes received and their accompanying official transcripts.
However, this would only have addressed one part of the process. Further, simply
analysing a police-produced transcript and pointing out its inadequacies compared to
the recording was ultimately felt to be rather unfair, indeed arguably meritlelssutvit
being able to situate that interview evidence in the case as a whole. Theusulbse
trajectory of a case post-interview will often determine the type of transcript produced,
especially in terms of the level of detail included. If a guilty plea will be eshtaréhe

case not proceeded with, a brief summary of interview might well be sufficient. Thus it

IS not possible to assess the adequacy of a transcript without this knowledge.

But above all, having completed the analysis of the Shipman data it became tlear tha
this was more than sufficient to illustrate the processes being examined here, and thus
further lengthy analysis of numerous other interviews and transcripts would not

advance the point or the conclusions any further. It is thus intended to deal with this
aspect relatively succinctly, with the majority of the study being devoteddiediet

analysis of the discourse in order to uncover aspects which are perhaps less obvious and

clearcut, and hence more innovative and worthy of much more detailed study.
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4. The Police I nterview Context

4.1 Introduction

This chapter will situate police interview discourse in its social andunetigl

context. This will cover several aspects. It will include practical matétating to the
physical context of the interaction, including a description of what actually happens
the interview room (4.3). It will also provide an overview of the wider context, with a
description of the role the interview will go on to play in the legal process, tracing the
data through from their original production to their appearance in court as evidence
(4.4). However, the chapter will begin with a consideration of a vitally important but
often overlooked factor in police interview discourse, namely the underlying legal

framework (4.2).

4.2 Legidative Framework

Police interviewing is governed by a strict framework of legislation, rules andngaida
This complex, but invisible, set of restrictions and requirements is responsible for
shaping every police interview. It is thus impossible to form any accurate picture of
police interview discourse without knowledge of these underlying rules. This section
will therefore set out the key legislative provisions, including the rationaladhéeir
iImplementation and their impact on the police interview context. Thisheitetore

also form the backdrop for the suggested improvements to current police interview

practice which conclude this study.

This framework is entirely familiar to police interviewers, and will guide their
behaviour at all times during the interview as part of their institutional function. But it
should be borne in mind that the suspect interviewee is highly unlikely to have any such
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knowledge. They are thus to some extent unaware of the ‘ground rules’ of the

interaction. As we will see, there is an obligation to provide interviewees evithirc
information about this framework, particularly in the form of the ‘caution’, but whether

this can be adequately understood, processed and acted upon by an interviewee during

the interview, is another matter.

4.2.1 Police and Criminal Evidence Act 1984 (PACE)

The most important piece of legislation in the police interview context Bdhee and
Criminal Evidence Act 1984 (PACE). This introduced wholesale changes in police
procedure across the board. At that time the reputation of the police force, and public
trust in its integrity, was at a low point, amid allegations of beatings and fadomicrti
evidence by police officers. It was recognised that there needed to be fundamental
change in the way the police conducted themselves. A Royal Commission was set up,

which led to the introduction, in England & Wales, of PACE. As Brown reports,

‘[PACE] is the direct outcome of the Royal Commission on Criminal
Procedure’s recommendations for systematic reform in the investigative
process. The provisions of the Act are designed to match up to principles of
fairness (for both police and suspect), openness and workability. Overall, they
are intended to strike a balance between the public interestvingsafrime

and the rights and liberties of suspects.” (1997: ix)

Several provisions had a significant impact on the interview setting, summarised by

Brown as follows:

‘First, there are procedures designed to prevent prolonged holding without
charge for questioning. Detention may only be authorised where this i/ stric

necessary to secure or preserve evidence or obtain evidence by questioning ...
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Secondly, there are safeguards relating to the presence of third parties a
interviews. All suspects are entitled to have a legal advsesent at
interview. In the case of juveniles and the mentally disordered or ryental
handicapped, an adult (referred to as the appropriate adult) must be present
unless there are exceptional circumstances. Thirdly, there are provisions
designed to improve the accuracy of recording of interviews, in order to avoid
disputes about their content. Lastly, the Codes contain measures which ar
intended to reduce the stress of the interview situation. They provide for breaks
for refreshments and overnight rest, and they lay down standards relating to the

physical conditions of the interview setting.” (1997: 123)

Arguably the most significant change was in the way in which interview evidence
recorded. Prior to PACE, the practice was for the official interview record to be written
by the interviewing officer(s) some time after the event, based on their memory of the
interaction. Needless to say such a system was entirely likely to lead to icgcda
distortion, if not intentional abuse. (For a detailed consideration of the flaws of this
System from a linguist’s perspective, see Coulthard 1996, 2002.) PACE sought to

change this, by including a requirement for the tape-recording of police interviews with
suspects. However, the introduction of this change was far from smooth and

straightforwad.

Prior to PACE the tape-recording of interviews had been the subject of much debate,
and fierce resistance by the police. In 1985, Baldwin commented on ‘the intransigent
opposition to the idea that has been evident for many years in all levels of the police
service’ (1985: 695-6). But he also observed an ‘extraordinary volte-face on the part of

the police service on the tape recording question’ (695) at that time. He cites several
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reasons for this marked shift in favour of the use of tape-recording, including the results
of successful field trials. Many of the fears which had been expressed in police circles,
such as suspects being less willing to talk, failed to materialise, and, perhaps more
significantly, it was observed that ‘tape-recording is rapidly coming to be viewed by
officers involved in the field trials as of greater assistance to the prosecutiohighian i

the defence’ (Baldwin 1985: 702). This observation is of particular interest for the

present study, as we shall see.

Consensus was thus reached in principle, and consequently provision for the mandatory
tape-recording of police interviews with suspects was included in PACE 1984 (s.60).
However, decades of argument and resistance were not to be overturned lightly. There
were still sufficient reservations about this change that it was not brought in with
immediate effect. In fact, in a continuation of the decades of wrangling on the issue
which preceded PACE, the requirement for the tape-recording of interviews with
suspects did not become mandatory until 1992. This prolonged legislative
procrastination, and the convoluted, complex nature of the provisions which brought the
requirement into force, reflect the controversy and resistance which surrounded the
introduction of this reform. It is easy to forget this troubled history, given that the tape-
recording of suspect interviews now has full support in criminal justice circles, and ha
become such a firmly established part of police practice. But it is vital to kebp s

history in mind when considering any prospect of future reforms.

It should be noted that the requirement to tape-record interviews has certaimoinsitat
For example, it only applies to interviews with people suspected of indictable offences
—that is, any offence whiamay be tried in a Crown Court, and not those less serious

offences which can only tried in a magistrates’ court, such as minor motoring
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offence$. It also only applies to interviews conducted at police statiomsddition,
exceptions exist for terrorism offenéewhich are often subject to special procedures.
However, the vast majority of interviews with suspects are covered bypthe ta

recording requirement.

Several Codes of Practice have been issued under PACE. These are fairly lengthy
documents, setting out the deoyday procedural requirements for police operations,
and are subject to fairly regular revisfoithe position set out here is therefore that
which applied at the time of the interviews to be studied rather than at time of writing
although there are not believed to have been any significant changes. The relevant
Codes for interview procedure are Code C and especially Code E, the provisions of

which will be discussed in section 4.3 below.

In addition certain other PACE provisions, although not directed exclusively at police
interviewing, also have an extremely important influence on this context. Section 76
provides that a confession shall not be given in evidence against a person if that

confession:
‘... was, or may have been obtained
(a) by oppression of the person who made it; or

(b) in consequence of anything said or done which was likely, in the

circumstances existing at the time, to render unreliable any canfessi

* The Police and Criminal Evidence Act 1984 (Tape-recordirigtefviews) (No. 1) Order 1991 (S|
1991/2687), art.2;

Police and Criminal Evidence Act 1984 (Tape- recording of Ireers) (No. 2) Order 1992 (Sl
1992/2803), art. 2.

 ibid.

® 51 1991/2687 art. 3(2); SI 1992/2803 art. 3(2).

" Current and previous versions of the Codes are available a
http://police.homeoffice.gov.uk/operational-policing/powers-pamges/pace-code-intro/ (last accessed
28/9/08).
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which might be made by him in consequence thereof.” (s.76(2) — my

italics)

‘Oppression’ is not strictly defined, and it is ultimately open to interpretation depending
on the specific circumstances of each case. Ultimately this section thatias
confession can be excluded even if it is only a possibility that it was obtained through

some kind of inappropriate treatment, and even if the confession was in fact true.

Section 78 provides a further safeguard against potential police malpractice. $t allow
the court to exclude any evidence ‘if it appears to the court that, having regard to all the
circumstances, including the circumstances in which the evidence waseobtaé
admission of the evidence would have such an adverse effect on the fairness of the
proceedings that the court ought not to admit it’ (s.78(1) — my italics). This is an

extremely wide-ranging provision. Unlike section 76, it is not limited to confessions but
extends to evidence of any kind. Its potential application for the exclusion of police

interview evidence is obvious.

The combined effect of these provisions is to place a significant onus on the police not
only to act fairly, but also to ensure that they are seen to be acting faitlyimesl Of

course, the introduction of the requirement to tape-record interviews has been extremely
helpful to the police in this respect. Indeed, despite the initial resistarecapiv

widely regarded within the force as a vital safeguard to protect the police thesnselve

from accusations of malpractice under these sections.

This focus on the audio-recording of interviews as a tool to avoid both deliberate
malpractice, and false accusations of malpractice, has unfortunately drawiomttent
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away from potential problems with the recording process. Although audio-recording is
indeed a successful solution to the original problems PACE was intended to overcome,
it nevertheless raises new problems of its own which have not been adequately
recognised. Although a vast improvement on prior practice, it nonetheless gives rise to
another type of potential ‘corruption’ of interview evidence: distortion of the interview

data through the current process of recording, transcribing, summarising and presenting
the data as evidence in court. This process, and the potential for ‘corruption’ of

evidence, will be scrutinised in depth in this study.

4.2.1.1 Future developments

As with all legislation, PACE is subject to constant review and amendmembugh
we are primarily concerned with the legislative framework extant at the time of the
specific interviews analysed in this study, it is nonetheless worth noting adeav m

recent developments.

Firstly, the use of video-recording of interviews is on the increase, especidlltheit
most serious cases. A new PACE Code of Practice, Code F, relating to video
interviewing was first issued nationally in 2004, but as yet the Act still does ket ma
video recording mandatory in any circumstances. Code F merely has the force of
guidance in cases where video recording is used. The discretionary use of video
recording varies considerably from force to force, often due to financial constraints.
However, as the technology becomes increasingly more accessible, it sedyribait

there will be further developments in this direction.

Another interesting change occurred in the 2005 version of PACE Code E. All

references to ‘tapes’ were removed, and replaced with references to ‘recording media’
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and ‘audio recording’. ‘Recording media’ is defined as ‘any removable, physical audio
recording medium (such as magnetic type, optical disc or solid state memory) which
can be played and copied’ (Code E 1.6; 2005 version). Clearly this change was made to
reflect technological advancements. However at time of writing it still rensganslard
practice to use tapes rather than any more modern recording media. All the interview

data provided for this study were supplied in tape format.

4.2.2 Criminal Justice & Public Order Act 1994, s.34

Alongside PACE another piece of legislation is of great relevance to the presgnt stud
namely section 34 of the Criminal Justice & Public Order Act 1994 (s.34 CJPOA). This
significantly altered the way in which interview data are interpreted ijuthaal

process. It also illustrates once again how the link between the intervienasigghe

future court context is fundamentally built into that process.

The relevant part of s.34 CJPOA for the purposes of this study is as fbllows
‘(1) Where, in any proceedings against a person for an offence, evidence is
given that the accused
(@) at any time before he was charged with the offence, on being
guestioned under caution by a constable trying to discover whether
or by whom the offence had been committed, failed to mention any
fact relied on in his defence in those proceedings; ...
being a fact which in the circumstances existing at the tirae
accused could reasonably have been expected to mention when so

questioned, ...

2) ...

8 In addition, section 35 makes similar provision for siteat trial, and sections 36-37 relate to failure to
account for objects, substances or marks, and preseagsticular place.
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(c) the court, in determining whether there is a case to answer; and
(d) the court or jury, in determining whether the accused is guilty of
the offence charged,

may draw such inferences from the failure as appear proper.’

In other words, if a suspect fails to mention a ‘fact’ during their police interview, and
this fact is later relied upon as part of their defence, the court or jury is entitled to ‘draw
inferences’ as to why they did not mention this sooner. As Bucke, Street & Brown
comment with regard to these ‘inferences’, ‘[w]hile the legislation does not specify that

these need be adverse to the defendant, the likelihood is that they would be’ (2000: 1).

Although much of the discussion surrounding this provision has related to the effect on
the ‘right of silence’, it iS important to remember that this provision does not just affect
the suspect who decided to make ‘no comment’ in response to police questions. It

equally affects every suspect who answered questions but, for whatever reason, ‘failed

to mention any fact té&d on in his defence’. It should be noted that the question of

what a person ‘could reasonably have been expected to mention’ has been left open to
interpretation. It is thus now extremely important to ensure that every significaof part

a person’s defence is mentioned at the interview stage, in order to avoid potentially

triggering the effects of s.34 CJPOA.

This of course presupposes that, at the point of the interview, the interviewee is fully
aware of what their defence at a subsequent trial is going to be. This may not seem
unreasonable, if a person is innocent. But is a lay person’s idea of what amounts to a
defence the same as a police interviewer’s, or a defence lawyer’s? Some defences are

rather technical in nature, and many relate not to the actions but to the state of mind
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(‘mens red) of the perpetrator. Will an interviewee necessarily express themselves in
terms which fit with a legally recognisable defence? These are questions éhich t

present study will seek to examine.

In addition, there is another more significant, and dangerous, assumption at work here.
It presupposes an ideal scenario where a police interviewer asks questions about an
incident, and in replying to those questions the interviewee is given full opportunity to
say whatever they may wish about that incident. If that were the case, tlwenidtbe
reasonable to assume that if an interviewee does not mention something at that
interview, but subsequently brings it up in their defence, the earlier omission is

somehow suspicious.

However, from a linguistic perspective it is highly unlikely that such an idealsgena
exists. The very nature of interview interaction, where one participant is prestigbed t
role of questioner and the other that of respondent, combined with the highly unequal
power relations between the participants in a police interview, mean that thee polic
interviewer has considerably more control over what is said in the interview than the
interviewee. This is particularly true of determining factors such as topic and redevanc
This raises questions about the fairness of a provision which has created very serious
consequences for any defendant who fails to mention certain facts at interview. Is it
reasonable to sanction an interviewee for something which is, at least to sentg ext

out of their control? Again, this is a question which this study will seek to address.

Finally, it is worth noting that for s.34 to operate successfully it is essential toeb abl

establish exactly what was said at interview, in order that a valid ccsopaan be
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made. This is entirely dependent on the adequacy of the police interview trafi$eipt.

adequacy and accuracy of those transcripts will be considered in the following chapter.

4.2.2.1 The Caution

As a result of the introdueth of s.34 CJPOA, the wording of the ‘caution’ was altered.

This is the warning which must be given at the opening of every E&W police interview,
in order to advise interviewees of the consequences of what they subsequently say (or

fail to say). It is as follows:

‘You do not have to say anything. But it may harm your defence if you do not
mention when questioned something which you later rely on in Court.

Anything you do say may be given in evidence.” (PACE Code C, para.10)

It can be seen that this includes an attempt to explain the effect of s.34 CIP@A. If it

for some reason omitted, the entire interview will (almost certainly) not be ablieiss

as evidence, on the basis that the interviewee was not given adequate warning of the
consequences. For the same reason, it is also incumbent on interviewers to establish tha
the interviewee has actually understood the meaning of the caution. This is ab¢arly n

the easiest of tasks, and, as demonstrated by Cotterill (2000), there is room for
considerable doubt as to whether an interviewee is sufficiently capable of absorbing the
full import of the caution in the circumstances, and manner, in which it is relayed to
them. The analysis of interview data to be undertaken in this study will shed light on the
extent to which interviewees do in fact take heed of this warning when putting forward

their position during interview.

4.3 Thelnterview Context

Having described the legal framework underlying the police interview contextillwe w
now consider the everyday practical reality of police interviewing. As noted above, the
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details of the procedure to be followed are set out in the PACE Codes. This section will
describe the institutional processing to which a suspect is subject befa@iéyactu

reaching the interview room, as well as setting out practical aspects ofettveeint

room itself. This will enhance understanding of the situation in which interviewees find
themselves at the point at which the interview commences. We shall begiat riigdt

start of the process, by considering the circumstances which must exist in order to bring

a person to the position of becoming a suspect interviewee

4.3.1 Pre-interview Procedure

The first point to note is that a person suspected of committing a criminal offence can
only be arrested and brought in for questioning if sufficient grounds exist for that
suspicion. In other words, the police must be sure that they already have enough
information to justify the arrest, well before any interview takes place. A consequence
of this is that there is no set time-span in which interviews will be conducted. Atthoug
the majority will occur in the immediate aftermath of an offence being committegd, t
may also take place months, or even years, later. This is clearly less desiradhe, but
interview can only be conducted once the trigger point is reached and the police have

sufficient evidence to arrest, no matter when that occurs.

Once arrested, the suspect will be taken to a police station. Several procedural
requirements must then be fulfilled before an interview takes place. The suspect is
initially presented to the station’s custody officer, who will from that point onwards

have charge of the suspect’s detention. This includes having the final say as to whether

at any point the suspect should remain in custody or should be released, which is of

particular importance when they are being held for prolonged periods for repeated

° It should be noted that the procedure for interviewing witeess different, and beyond the scope of
this study.
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questioning. This is another change introduced by PACE, in order to remove decisions
about the suspect’s detention from those directly investigating the offence, and hence to
avoid any possible abuse of that power by an interviewer. In any event, the maximum
period of detention without charge is 24 hours (PACE s.dlthough in some

circumstances authorisation may be given to extend this further: ss. 42-44).

The custody officer will open a record in which everything that happens to the suspect
at the station is recorded (Code C 2.1). They must also ensure that suspects are told
‘clearly” about their rights (C 3.1). The most important of these are the right to have
someone informed of their arrest, and the right to free, independent legal advice in
private. The detainee must also be given two written notices setting out thtsranngl
certain other information (C 3.2). Two elements of these notices are of particular
interest for this study. Firstly, the first notice, which contains the key rights, isast a
include the full, exact wording of the caution. Interviewees will therefore have had their
own written copy of this vital warning before they reach the interview room. Secondly,
they must also be given ‘an additional written notice briefly setting out their

entitlements while in custody’. The accompanying ‘Note for Guidance’ states that ‘the

notice of entitlements should ... mention the provisions relating to the conduct of
interviews’ (C Note 3A). It does not specity which provisions precisely, nor the

wording to be used. This provision is therefore very heavily ‘hedged’: the information
relating to interviews is to be containathn ‘additional’ notice separate from that

containing the most important rights; this notice need only ‘briefly’ set out their

entitlements; the contents of this additional notice are not prescribed at allGode

itself, but ‘guidance notes’ state that the notice ‘should’ ‘mention’ the provisions

relating to the conduct of interviews. The effect of such wording is that a failure to
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provide a detainee with any information about the conduct of interviews would be a
very minor breach of procedure, and would be unlikely to have any consequences. Itis
thus institutionally defined as ‘low-priority’. The detainee therefore generally has little

idea of what to expect from an interview beforehand.

The requirements of the custody record ensure that from the moment the detainee enters
the police station virtually all their actions will be monitored and recorded in some
form, even while they are asleep. This is also true of communications (with the
exception of communications with a lawyer, which are proteegetbgal professional
privilege’). For example, the detainee is allowed to make a phone call to one person,

and can request writing materials (C 5.6), but anything they say ‘may be read or

listened to and may be given in evidence’ (C 5.7). Further, the custody officer has a
duty to record any comments made by the detainee in response to the arresting officer’s
version of events, or to being told that they are to be detaiaiiough the custody
officer is explicitly prohibited from actually inviting such comment (C3.4). Custody
officers are also not allowed to put any questions to them, as this ‘is likely to constitute

an interview as in paragraph 11.1A and require the associated safeguards’ (C3.4).

It can be seen that interaction between the detainee and police repreeigtdteavily
circumscribed and to a large extent predetermined, with a set list of information tha
must be imparted, and significant limits to what can be said. Further, although the
detainee is welcome to talk freely, they will not receive a reply or any engag in
interaction, but instead the institutional response will be to record their words in a
formal written record. The detainee will thus very quickly become aware tlyadrbe

no longer in a ‘normal’ interactional environment.
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It is also worth noting that the custody officer has the power to physically search the
detainee, and to take any property or clothing from them if ‘necessary’ (C 4.2). If

clothing is confiscated, the detainee will be given ‘replacement clothing of a reasonable
standard of comfort and cleanliness’ (C8.5). Such actions not only have the effect of

further emphasising the position of power which the officer holds over the detainee, but
may also have a ‘depersonalising’ effect on a detainee deprived of their personal

belongings and/or clothes. Factors such as these are important to this study, in that they
form part of the overall ‘package’ of experiences undergone by a detainee in the lead-up

to an interview. They are thus likely to have a signifidafiience on the interviewee’s

view of both the situation in which they find themselves in the interview room, and of

the interviewing officers as members of the institution.

Before a detainee is taken for interview, an assessment will be made as terheth
are ‘fit enough to be interviewed’ (C12.3). The main body of the Code describes this in
terms of ‘risks to the detainee’s physical and mental state if the interview took place’
(C12.3), but the accompanying Annex G puts a slightly different spthisnlt adds
the following:
‘2. A detainee may be at risk in an interview if it is considered that:
@ (.)
(b) anything the detainee says in the interview about their involveprent
suspected involvement in the offence about which they are being intedsie
might be considered unreliable in subsequent court proceedings because of

their physical or mental state.” (bold in original)

It is difficult to see how the fact that evidence gathered against them might

subsequently be ruled inadmissible can be described as a ‘risk’ to the detainee. Rather,
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this seems a clear nod to section 78 of PACE, which allows the court not to admit
evidence if the circumstances in which it was obtained would adversely affect the
‘fairness of the proceedings’ (as discussed above). This is another example of the way

in which the introduction of PACE fundamentally shifted police attitudes, and also how
vital it is to police interviewing practice to be seen to be acting fairll atees.

Further, it illustrates once again that at the interview stage the politetiosthas one

eye fixed firmly on the future court context.

4.3.2 In the Interview Room

We have now reached the stage of the interview itself. The detainee has now been
‘processed’, assessed, searched, possibly had personal belongings removed, may now

be wearing ‘police issue’ clothing, and may have been held in custody and constantly
monitored for anything up to 24 hours (or longer if further detention has been
authorised). Their communications with friends and family will have been limited, and
monitored. The only person they will have been able to see in private is their legal
representative, if they have chosen to consult one. We know that they are (or at least
certainly should be) medically fit to be interviewed. We also know that there is enough
evidence to reasonably suspect them of having committed the offence about which they

are being questioned.

Let us now consider what we know about the other people who are, or may be, present
in the interview room. (As already noted, in this study we are not concerned with
interviews which involve the presence of an appropriate adult or interpreter, so their

role will not be discussed.)
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4.3.2.1 Interviewers

Interviews are conducted by either one or two interviewers. If two are present, one will
generally take the ‘lead’ interviewing role, with the other observing, taking notes, and
contributing only occasionally to the interview interaction. Interviewers are ggneral
police officers, but some forces do employ civilians to ‘process’ detainees, including
conducting interviews. This does not appear to be a widespread practice, although a
small number of the interviews collected for this study do involve such civilians as

interviewers.

Interviewing will be just one of many tasks performed by interviewers during their
working week. Although some officers may conduct more interviews than others, none
are dedicated solely to interviewing. They are normally subject to some form of
appraisal of their general interviewing performance. As with so many aspects, the
nature of this assessment varies from force to force. However, interviewers will be
aware that tapes may be listened to by their colleagues and superiors not just in
connection with the present investigation, but also in order to assess their professional

ability.

The amount of information which an interviewer will have at the start of an interview
can vary quite considerably. It will range from cases with a substantial vaiume
evidence from an ongoing investigation, to those where the interviewee has just been
brought in and only minimal details are available to the interviewer. THisledrly be

an important factor in determining how they wish to conduct the interview.
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4.3.2.2 The Legal Representative

All detainees have the right to receive free and independent legal advice ia privat
before being interviewed. Detainees can request a specific person or legal firm, or they
may use the ‘duty solicitor’. This function is performed on a rota basis by a number of

local solicitors. If legal advice is requested, the interview will generally lagetd until

it has been given (C 6.6). Detainees additionally have the right to have a legal
representative present during the interview itself. However, most do not take advantage
of this, meaning, perhaps surprisingly, that only a minority of interviews involve the
presence of a legal advis®rThus the amount of legal advice which an interviewee
receives varies considerably, with many (through their own choice) receiving none at

all.

The discursive role of the legal adviser during an interview is closely prescribed. Thei
‘only role ... is to protect and advance the legal rights of their client. ... The solicitor

may intervene in order to seek clarification, challenge an improper question to their
client or the manner in which it is put, advise their client not to reply to paticul
questions, or if they wish to give their client furtheralleadvice’ (C Note 6D). Their
discursive role in the interview room is thus limited, and they are certainly not a
primary participant. If this position is overstepped, they can be asked to leave (C 6.9)
However, if an interviewee wishes to consult their legal adviser privately gotoamt

during the interview, the interviewer is obliged to stop the interview and allow that

consultation to take place.

19 Unfortunately no accurate statistics are available, andus research studies offer widely differing
estimates- see Baldwin (1992): 27. However, all available estimateshguigure comfortably below
50%.
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There is unfortunately insufficient space in the present study to make a full assessment
of the impact on interviews of the presence of legal representatives. This wosédfin it
make a fascinating and extremely useful research study. However, it is a faictor w

will be considered in the present study wherever relevant.

4.3.2.3 Practicalities

The interview will take place in a designated interview room in the politerstdost
stations have several such rooms. They are normally relatively small and bare, with
minimal furniture. There will be chairs and a table, upon which will be a tape recording
device. This is a large, prominent machine which will be situated close to the
participants. The interview will be recorded on two tapes simultaneously. One of these
tapes will become the ‘master copy’, and the other will be used as a ‘working copy’.

PACE Code E advisahat ‘Tape recording of interviews shall be carried out openly to

instil confidence in its reliability as an impartial and accurate record of the interview’ (E

2.1). Thus all actions involving the tape recording process must be carried out in full
view of the interviewee, beginning with the unwrapping of the audio tapes and their
loading into the recorder (E 4.3). Interviewers must commence every interview by
telling the interviewee that the interview is being recorded, and explaining what w
happen to the interview tapes (E 4.4). There is thus a very heavy emphasis on ensuring
that interviewees are conscious throughout the interview that the interadbieimg

recorded. This stands in stark contrast to most audio data analysed by researchers, who
aregenerally at pains to avoid the ‘observer’s paradox’ of influencing the interaction by

the fact of recording it. As shall be seen, the tape recording process most certainly does
influence this interaction, but in a way which is an absolutely integral part o&poli

interview discourse.
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As with the situation leading up to the interview, interviewees remain under
considerable control and restriction during the interview process. Although, as noted
above, interviewees have the right to say nothing when questioned, they do not have the
right to refuse to participate in the interview process altogether. Even if an ineeview
makes no response, interviewers will continue to put questions to them for as long as
they deem necessary, as this lack of response can be used as evidence in itself (s.34
CJPOA). It is entirely up to the interviewer to determine when the interviewiislbve

the interviewee wishes to leave the room for a break, or to consult with their legal
representative, they must ask the permission of the interviewer (although this will
nearly always be given). A detainee may be interviewed a number of times, gting ke
in custody in between (up to the maximum period of detention, and subject to the

approval of the custody officer).

In terms of the actual content of the interview, the opening and closing is prescribed by
Code E. At the start of the interview, the interviewer must remind the interviewiee tha
the interview is being recorded, give their name and rank, and ask all other parties to
identify themselves. They must state the date, time and place of théewteand tell

the suspect that they will receive a notice about what will happen to #e(tag.4).

The interviewer must also caution the suspect (see section 4.2.2 above), and remind
them of their entitlement to free legal advice (E 4.5). Thus every interview\stérts

the same pre-determined formula. It can be seen that much of this information is
intended for the benefit of anyone subsequently listening to the tape, a feature which

will be discussed in detail in this study.

At the conclusion of each interview, ‘the suspect shall be offered the opportunity to

clarify anything he or she has said and asked if there is anything they want to add’ (E
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4.17). The interviewer must finally record the time, before turning the tape recorder off.
They must seal the master tape with a ‘master tape label’, which must be signed by

those present (E 4.18). The Code instructs the interviewer to ‘treat it as an exhibit’” —

once again, a clear nod to the treatment of interview data as evidence in anyduture c

hearing.

4.3.2.4 Concluding the interview process
Paragraph 11.6 of Code C provides that interviewing ‘must cease when:
(a) the officer in charge of the investigation is satisfied thathallquestions
they consider relevant to obtaining accurate and reliable information about
the offence have been put to the suspect, this includes allowing the suspect
an opportunity to give an innocent explanation and asking questions to test
if the explanation is accurate and reliable, e.g. to clear up amégjoit
clarify what the suspect said;
(b) the officer in charge of the investigation has taken account of any other
available evidence; and
(c) the officer in charge of the investigation, or in the case of taircsl
suspect, He custody officer, ... reasonably believes there is sufficient

evidence to provide a realistic prospect of conviction for that offence.’

At this point the case must be referred to the custody officer so that a decision can be
made as to whether to charge the detainee (C16.1). Once a person has been charged
with an offence, they can no longer be interviewed about it (except in very limited
circumstances: C16.5). This is therefore a crucial consideration for an interviewer. They
must use the interview to gain as much information as possible from the interyiewe

but they must also bear in mind that as soon as a point is reached where there is
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sufficient evidence to prosecute, the whole interview process must be stopped and there

will be no further opportunity to talk to the interviewee.

Once the interview process is over, several options are open to the police. If the
interviewee is charged, they may either be kept in custody, or released on balil. If they
have admitted their involvement to a minor matter, and the police do not consider it
worth pursuing further, the interviewee may receive a ‘caution’. This is not to be

confused with the ‘caution’ discussed above — this is a formal reprimand which is
considerably less serious than a conviction, but will nomethee placed on a person’s
record. Of course, if there is insufficient evidence to charge or caution, the interviewee

will be free to leave.

4.4 Interviewsin the Judicial Process

A unique feature of police interview discourse is the process undergone by the data
subsequent to their production. In some respects, the story only really begins once the
interview itself is over. We will now examine this multi-purpose, trans-contextual
aspect of police interview data by tracing the passage of an interview through the
judicial system. It will become clear that the police interview is not jugtfarmation-
gathering exercise, as may first appear. In fact it takes on an equally importantarole as

piece of evidence in itself.

The process begins with the two audio-tapes produced in the interview room. The
master tape will be kept on the police file, and will remain sealed. The working copy
will be used from this point onwards. The first action taken will be to have the tape
transcribed, and a ‘Record of Taped Interview’ (ROTI) produced. This transcription

process will be dealt with in detail in Chapter 5 and so will not be discussed any further
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here. The police and the Crown Prosecution Service (CPS) now have both an audio and
a written version of the interview at their disposal. A copy of the ROTI will be sent to
the Defence- meaning the interviewee’s legal representative if they have one, or the

interviewee themselves if not. The Defence may also request a copy of the audio-tape

The interview forms just one part of an ongoing investigation, and the police team
assigned to the case will initially wish to use the interview data to deketheir next
investigative move. Witnesses and other suspects are likely also to be wedrgitthe

same time, and information passed on in any one of these interviews will be crucial in
guiding the conduct of the others. They may find that this particular interviewee is no
longer a suspect, but has pointed them towards another individual. The interviewee may
have given them other leads to follow up, such as checking an alibi or searching a
property. They may also have admitted their involvement. The suspect interugew th

has a vital information-gathering function as part of the initial police inveéistiga

If the police consider that the interviewee should be charged, the matter wiidesl pa

to the CPS. The CPS is generally responsible for the final decision about whether or not
a case will be proceeded with, taking into account factors such as the likelihood of
conviction ard whether it is in the public interest to prosecute (‘Code for Crown

Prosecutors’ 2004). The interview forms part of the package of information on which

they base such decisions. If they do decide to proceed against the interviewee, they
must also decide what offences they are to be charged with. This is often a delicate
decision: for example, the distinction between various levels of offence may depend

solely on proving the intention of the perpetrator, but the consequences in terms of
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sentence length if convicted can be enorrioik is also possible to charge a person
with several alternative offences, thereby leaving the final decision on this to the
jury/magistrates at the verdict stage.) They must ensure that they choose thee offenc
which most closely reflects events so that justice is seen to be done, but wiich als
represents the best chance of securing a conviction. One of the factors which will be
considered in making that assessment is how the person charged will come abmss in
courtroom, and the best evidence the CPS has of that is their performance during
interview. So it is not simply the content of the interview which matters asttge,

but also the interviewee’s behaviour during the interaction.

If the CPS decides not to proceed, that will of course be the end of the matter. But if
they do proceed with charges, the case will be prepared for court and our interviewee
becomes a ‘defendant’. At this stage, the case can proceed in two basic directions: a

guilty plea, or a trial. If a guilty plea is entered, clearly the Prosecution have a much
easier task on their hands. But the court will still need to determine the appropriate
sentence, and the interview material will have a role in this. It may be ysathér the
Prosecution or the Defence in their submissions. For example, an early confession and
full co-operation with the police at interview is something that a defence refatse

would certainly draw to the attention of a judge in favour of their client. Equally, an
absence of such co-operation at interview, and a lack of indication of guilt until the last
minute at court, might well be highlighted by the Prosecution. Sentencing gusdeline
allow for substantial reductions for an early guilty plea, so such submissions based on a

defendant’s conduct at interview can make a significant difference.

1 Obvious examples are the distinction between murder andlaughter, and between possession of
drugs and possession with intent to supply.
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On the other hand, the defendant may plead ‘not guilty’ and the matter will proceed to

trial. The interview tape and official police transcript will become part optokage of
evidence to be presented at court. (The manner in which it is presented will be
examined in Chapter 5). Significantly, they are included as part of the prosecution case.
This is not entirely surprising: if the interview contained enough information to
exonerate the interviewee, charges would not have been brought. But that is not to say
that information contained in the interview cannot also be drawn upon by the Defence

as evidence to support their version of events.

Thus lawyers for both sides will examine the interview material and use it iewenat

way they can to support their case. One of the main ways in which both sides will seek
to rely on it is as evidence of the defendant’s consistency (defence), or lack of it
(prosecution). Comparisons will commonly be made by the Prosecution between what a
suspect says at trial and what they said (or at least are reportechag} atyiterview.

They will point to any differences as a sign of inconsistency, and therefore dishonesty,
and potentially guilt. This is also the point at which the Prosecution can heitourt

to draw negative inferences from any silences or omissions by the defendant at
interview (s.34 CJPOA). If interview material does contain anything which darttegges
defence case, a key angle for the defence lawyer will be to investigateniheth

interview can be excluded under s.76 or 78 of PACE, particularly due to the conduct of

the interviewers.

This evidential function of interview data is a key aspect of this study, and is therefore
worth observing in action. The following example is taken from the trial of Dr. Harold

Shipman, during his cross-examination by Prosecution Counsel. Even edited this
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amounts to a lengthy exchange, indicating the level of scrutiny to which interview data
are put.

Example 4.1
PROSECUTORNow | am going to ask you please to look at what you told the police

when they interviewed you in relation to Mrs. Mellor's medical history. Could you go
please first of all to page 251. Page 251. Do you have it in front of you? We will just
wait until everybody has it in front of them. Page 251, a third of the way down. [...] You
are aware that this document is an agreed transcript taken from a tape-recorded
interview which is admitted to be accurate?

SHIPMAN: It reflects what was said on the day, yes.

PROSECUTORYes, and can be played if needs be. You don't dispute the content, that

this accurately represents the interview do you?
SHIPMAN: No.
[Counsel reads long extracts from the interview]

PROSECUTOR]...] you were telling the police that she, page 251, "She came back 10

days later to tell me about it again.” That's what it says page 251, "She cki®ba
days later to tell me about it again.” That is completely at odds, isn'thtiiveit
evidence you have given this morning?

SHIPMAN: No, | don't think it is.

PROSECUTORWill you explain why it is not at odds with it?

SHIPMAN: | don't have to explain.

PROSECUTORWEell, you do because you have to answer my questions and | am

asking you for an explanation?
SHIPMAN: Of what?

PROSECUTORWhy you said to the police, "She came back 10 days later to tell me

about it again?"
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SHIPMAN: And | have already explained | was considerably distressed in the police
station and although these may well be the words that were heard and said, it would not
be the story or the history or whatever you want to call it | give today.

PROSECUTORDoO you agree you gave one version to the police and a different one

today?
SHIPMAN: | agree that the version that was taken down in the police station is
different from the one | said today, yes.

PROSECUTORWEell why did you give a different version to the police to the one that

you are giving today?
SHIPMAN: Because today | am more sane.

PROSECUTORToday and in the days preceding today you have had time to concoct a

false story, haven't you?
SHIPMAN: No.

PROSECUTORYou had not thought about this line of defence, had you, when you

saw the police?
SHIPMAN: | didn't realise | had to have a line of defence when | saw the police.

PROSECUTORYou knew the police were accusing you of a very serious crime, didn't

you?

SHIPMAN: | was aware of that.

PROSECUTORANd you had simply not thought your defence sufficiently through,
had you?
SHIPMAN: | will reiterate | didn't realise | needed a defence at that time.

(Shipman Trial Day 34)

90



Aside from the many other fascinating elements of this exchange which we will not
concern ourselves with here, this extract demonstrates the importance of thevintervi
as a piece of evidence in the criminal process. This is, in one sense, the ultimate
purpose for interview interaction. It can also be seen that its appearance here in a
courtroom as a physical exhibit (‘page 251, a third of the way down’), is completely
different functionally and contextually from the site of its original production. The
relative awareness of, and orientation to, this unique feature of police interview

discourse by interview participants will form a major part of this study.

Unfortunately it is not possible in this country to conduct any research on juries, as any
inquiry into their deliberations would amount to ‘contempt of court’ (s.8 Contempt of

Court Act 1981). It is therefore impossible to assess how juries use interview material
in reaching their verdict. However, what we can say is that the interview is part of the
package of evidence presented to the court and upon which the jury (or magistrates in
the lower courts) must make their decision. Indeed, in addition to its use by courtroom
lawyers, judges will often refer to passages from interviews in their summing up to the
jury of the evidence. We can at least surmise that it has an influence on whethex or not
defendant is found guilty, even if we cannot quantify that influence. And finally, as
mentioned above, behaviour at interview can certainly have an effect on senterte lengt

should the defendant be found guilty.

Overall, then, it can be seen that interview data have a vital function inrthiaatri

justice process. They also have a rather unique dual purpose: on the one hand, they are a
means of evidence-gathering, and on the other they form a piece of evidence in
themselves. It can also be seen that interview data are put to a range of differbyt uses

a variety of users. This is represented in Figure 4.1.
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Figure 4.1: Audiences and purposes for interview data

Interviewer & Interviewee ]

Police: \

« Investigative next steps
= Enough evidence to charge?
|

Crown Prosecution Service:
Case . Aﬁp:—ggroigte fcharge?
® Likelil of conviction?
assessment * Assess IE as witness in court

Defence legal advisers:
« Advice on plea /

Pros & Def Lawyers: ki
« What helps/damages my case?
« Omissions, inconsistencies?

Jury / Magistrates:
« Consistent story?
* Who do I believe?

i S
(NG) G X Jury / Magistrates: )

o Guilty or Not Guilty?
Z

Judge / Magistrates: J

« Appropriate punishment

It is proposed that this range of different purposes and audiences has a hitherto
unacknowledged influence on the discourse itself. One of the main purposes of this
study is to identify that influence, and to consider the consequences both for the initial

interaction and for its use as evidence.

In addition, another significant factor affecting the data is the various changes in format
which they undergo en route from interview room to courtroom. For much of the
process just outlined, reliance is placed solely on the police transcript and not on the
audio tape. When considered in the light of the uses to which the data are put, this also
has potentially serious consequences in terms of the integrity of the evidence. [This wil

be examined further in Chapter 5.

4.5 Thecourt context: some legal principles

This chapter has described the path taken by interview data from their initial psoduct
in the interview room to their presentation as evidence in the courtroom. We have
already considered the legal framework which governs the interview context, but there

are certain legal principles which apply at the court stage which, it is argued,\a&so ha
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an influence on interview interaction. As just seen, interviews are not isolafed, sel
contained units but are merely one link in a chain of events which make up the criminal
judicial process, and a major theme of this study is to examine the influences of the
other links in that chain on the interview itself. Just as it is argued that the future
audiences for interview discourse have an influence on the interaction, it is suggested

that so too do certain legal principles which arise at later stages of the process.

The first principle is that of ‘facts in issue’. In a criminal trial, the Prosecution need to

prove certain elements which together amount to the commission of an offence. The
Defence may in response raise new points such as a defence of duress or self-defence.
These points together make up the ‘facts in issue’, which would normally have to be

proved by the calling of evidence. However, it is open to either side to formally admit

to any ‘fact’ which they agree on, thus avoiding the need for that point to be proved

(Criminal Justice Act 1967, s.10). For example, in a case where a defence of
provocation is raised to a murder charge, it may well be accepted by the Defence that
the defendant killed the victim. The trial would then focus purely on the defendant’s

assertions of what caused them to commit that act, and the question of who committed
the killing would only be a brief minor matter. In practice it is common for facts to be
agreed between Prosecution and Defence in this way. It is thus an important part of the
criminal justice process, of which the interview is of course part, to establish which
factsare likely to be ‘in issue’ at court and which agreed. However, this involves a

careful balance. On the one hand, it is important to narrow the focus of trials and hence
avoid the waste of court time and taxpayer’s money. But on the other, if the

investigation is narrowed down too soon, potentially relevant avenues may go

unexplored and vital information missed.
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The other, more complex, principle is the burden of proof. The basic rule is that it is
incumbent on the Prosecution to prove the guilt of the defendant, and hence to adduce
evidence to prove each ‘fact in issue’ at trial. The Defence therefore generally does not

have to prove anythinga defendant is innocent until proven guilty. There are certain
exceptions to this. Firstly, there are certain specific points which have to be proved by
the Defence (e.g. a defence of insanity), but this will always be to a lower standard of
proof (‘on the balance of probabilities’ as opposed to ‘beyond reasonable doubt’).

Secondly, there are other points for which the Defence bears only an evidential burden
as opposed to the persuagize‘legal’) burden: in other words it is only necessary for

the Defence to adduce some evidence which supports that point, at which the burden
then switches back onto the Prosecution to disprove it. An example of this is self-
defence. Overall, this means that the Defence does not have to produce a positive
account of events, but merely has to cast doubt on the Prosecution’s proposed version.

This is reflected in the order of proceedings in court, whereby the Prosecution present

their case in full first, and the Defence then respond to it.

Of course, the situation isor should be- different at the interview stage. Although the
interviewee will ultimately not be asked to positively prove anything, tilisiery

much in their interests to put forward a full version at this stage, especialy $i34
CJPOA. Yet it will be argued that interview participantsiost usually the interviewer

— often orient to this later court principle during the interview. The extent to whieh thi

is the case, and the potential consequences, will be examined in the datiz.anal

It must be acknowledged that these are general principles of criminal law and hence are
of course of relevance in the interview context. It is entirely right that police

interviewers should have such principles in mind when conducting an interview in order
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to ensure that it remains focused and relevant. Nevertheless, applying principles from
the later trial stage at this earlier stage has the potential to tichitestrict the account
elicited from the interviewee, which seems rather at odds with the investifatiction

of the interview. It does, however, tie in rather better with the interview’s other function

as evidence in itself, making this aspect yet another example of the tensied breat

these two competing roles.

To conclude, this chapter has situated the police interview in its place inntieat

justice system, and has elucidated some of the hidden factors which shape iingescrib
the legal principles and other more practical aspects which are likely to exert a
influence on the interaction. The nature of that influence will form a large part of the

data analysis.

95



5. Format of Interview Data*

5.1 Introduction

The previous chapter outlined the route taken by interview data through the criminal
justice process. As mentioned, the data undergo major changes in format through that
process, and those changes will be the subject of this chapter. This will show that, i
stark contrast to the strict principles of preservation applied to physical evidence,
interview data go through significant transformation between their creation in the
interview room and their presentation in the caoin | will argue that, despite ¢h
safeguards provided by PACE, there is nonetheless a level of routine distortion and
contamination unintentionally built in to the current system of presenting UK police
interviews as evidence. As discussed previously, the data utilised in thisrciept

taken from the case of Dr Harold Shipman.

To begin with, it is important to note how much emphasis is put on the exact words
(apparently) used by an interviewee. The following is an example from the cross-
examination of Shipman:

Example 5.1
PROSECUTORDo you remember what you told the police about those blood

samples?
SHIPMAN: Which part please?

PROSECUTORYou told the police, didn’t you, that you drove down to the surgery

and delivered the blood samples and you then got on with the surgery?
SHIPMAN: T am not sure of the word “deliver” but yes I did do that.

PROSECUTORNO?

12 This chapter is based on HawofB®08:forthcoming)
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SHIPMAN: If you are happy to say that it is deliver then | will accept it.

PROSECUTORLet’s just have a look. We can do it quite quickly and therefore

accurately if we have it in front of us and you will not be in any way disadvantaged.
Page 22 please?
SHIPMAN: Yes. Thank you.

PROSECUTORBottom question, bottom answer rather, “Well, I drove down to

surgery and delivered the blood samples and got on with the surgery.” You see that?
SHIPMAN: Yes | do.

(Shipman Trial, Day 33)

We will now consider whether this scrutiny of the data in such precision and detail at
trial is in fact valid. The following diagram represents the changes in format which
interview data undergo from interview room to courtroom.

Figure 5.1: Format changes of interview data

Original spoken
interaction

Audio tape

[ Official police ]

transcript

J

Reading aloud
of transcript

The original data are, of course, the words spoken in the interview room. They are
preserved in audio format on tape. It is important to note that even at this preliminary
stage, the data have already changed. Listening to a tape is never the lsaimg as
present at the time; all contextual information and cues are already lost. Fheher, t

tape quality often leaves much to be desired.
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The audio tape is then transcribed, in other words converted into a written document.
This is perhaps the most significant change undergone by the data. Yet theretis, as y
no real recognition within the criminal justice system that this process dhesdata to

be transformed at all. Instead, the transcript is generally treated as latfetraigy d
replacement for the audio tape from this point onwards. The data are then presented to
the court as part of the prosecution evidence. Instead of playing the original tape,
standard practice is for the written transcript to be read out loud in court by a police

witness and the prosecutor.

One further stage to mention, although it will not be discussed here, is the production of
the transcript of the court proceedings. This results in the version of the data which is
read out in court being converted into yet another written version. The court reporter
has to rely entirely on what they hear in the courtroom, and not on the written police
transcript. So a further transformation takes place. (For more on the process of court

transcription, see Walker 1990, and Tiersma 1999: 175-9.)

This whole process is problematic for a number of reasons. Firstly, there are difficulties
relating to tape quality and accuracy; secondly there is the problem of how to portray
spoken language in a written format; thirdly there is the question of editing, as very few
tapes are ever transcribed in full; and finally there is the process of converting the data
back into a (different) spoken form in the courtroom. Each of these areas will now be
discussed in turn. An additional, related, problem is the amount of content and meaning
which is lost due to the audio-only format, particularly through features such as deixis.

This will be discussed in the analysis of interview data in later ctgpter
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An important factor to mention at the outset is the transcribers themselveghAs wi

many other aspects, there is no standard national model and so each individual force has
its own practice in this respect. Anecdotally it appears that transcription viéms

was previously often left to the interviewing officers themselves, which is smmeth

a concern given the amount of influence over the data this entails (as we shall shortly
see). It does now seem to be common practice to use civilian transcribers for this task.
However, although many forces do provide training, this (in all the instances of which |

am aware) does not cover any of the linguistic aspects to be discussed in this chapter.

52 Audibility

The fact that the recording of police interviews is overt (as opposed to covert
surveillance tapes, for example) should mean that there are few difficulties in terms of
recording quality. Interviews take place in a quiet, controlled environment, with the
recording device prominently situated between participants, all of whom are made
aware of the need to express themselves clearly and audibly ‘for the tape’. However,
unfortunately such difficulties do arise. Interview tapes are often inaudible in maces,
at least unclear. | have even been handed one, still part of the police case file, which
was entirely inaudible. Given the current state of digital audio technology, theartycl

unacceptable.

However, it is important to recognise that even with the best quality audio recording, it
IS still virtually impossible to create a ‘perfect’ transcription. Frazer (2003) sets out the
aspects of human speech and speech perception which affect our ability to perform this

task. She describes the inherent difficulty with transcription as follows:
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‘The reason for our normally effective perception is that in faoeface
communication we know how to judge the accuracy of our perception, how to

question it if it is doubtful, and how to correct it if it is inaccurate.

These are exactly the steps that are necessary in creatingtactranscripts.

The problem is that in transcribing from a recording we are not in an ordinary
communicative situation, with a meaningful context, and the speaker present to
correct any important errors. Rather we are abstracted from the real

situation...” (2003: 216)

She cautions that even with a gapddity recording, ‘[e]ven the best ...transcript,

however, will only be sufficientlyiccurate, not a hundred per cent accurate’ (217).

There are inevitably numerous points in any recording which will be open to doubt, yet
only occasionally do you see an official police transcript with a section marked as
‘inaudible’ or ‘unclear’. A transcriber faced with uncertainty will instead generally

make an informed guess. The danger, as illustrated by Frazer (2003), is that often we do
not realise that our perception is inaccurate, particularly if we are expecting to hear
certain information- as might well be the case if we know that we are listening to a

police interview with a suspedirazer refers to this as ‘the unacknowledged role of the
perceiver’ (204), referring to ‘the active role we play in constructing the messages we

hear by combining the information in the speech signal with the knowledge in our

heads’ (206).

Indeed Coulthard and Johnson (2007) cite two striking examples of transcribers
‘hearing what they expected rather than what was actually said’ (144). In the first, ‘an
indistinct word, in a clandestine recording of a man later accused of manufacturing the

designer drug Ecstasy, was rhisird by a police transcriber as ‘hallucinogenic’ ...
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whereas, what he actually said was ‘German’’ (144-5). In the other, ‘a murder suspect,
with a very strong West Indian accent, was transcribed as saying in a poliecewmte
that he ‘got on a train’ and then ‘shot a man to kill’; in fact what he said was the
completely innocuous and contextually much more plausible ‘show[ed] a man ticket™’

(145).

Thus the transcriber adds their own layer of interpretation to the original data, dven wit

a relatively straightforward transcription of uncontentious audio material. And as the
quality of the recording drops, the amount of ‘interpretation’ will increase. The problem

is that this ‘tampering with the evidence’ is completely invisible to anyone who

subsequently reads the transcript - unless, of course, they listen to the original audio

file, but as already noted this rarely seems to happen once an official transcript has been

produced. Contamination has already crept in.

5.3 Transcription: spoken —written

The conversion of spoken data into a written format is a highly problematic process, for
reasons which extend well beyond the practical difficulties of audibility just distusse

As Gibbons observes, ‘[t]he fundamental problem is that speech and writing are

different media, with different properties’ (2003: 28). Walker, in her study based in part

on her own experiences as a court reporter, notes that ‘[o]f all the features that

distinguish writing from speech, the one which is potentially the most significant in
transcription, is the inability of our writing conventions to express some of the para-
and extralinguistic signals that speakers rely on to get their meaning across’ (1990:

208). She gives examples of paralinguistic features &uthtonation, breathiness,

emphasis, high and low pitch, long, drawn out sounds’; and of extralinguistic features

such as ‘raised eyebrows, outflung arms, nods, sneers, and smiles’, which ‘can convey
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meaning on their own or alter the significance ofwheds they accompany.’ (ibid.)

She goes on to point out that, ‘given that the printed medium is one-dimensional, none

of these meaning-bearing contextual components of speech can be represented by using
English orthography alone. ... Without the freedom to go beyond orthography, a
sometimes-critical component of communication can fail to be passed along@m writ

form.” (ibid.)

In the police interview context the transcriber is, unlike the court reporter, not paesent
the time of the production of the original data, so any meaning conveyed by
extralinguistic features is already lost before the transcription process even begins
(unless described verbally by someone present). With regard to paralinguistic features,
it is open to the transcriber to attempt to portray them in their transcript, but this is
rarely seen. As Gibbons notes, the visual representation of such features within a
written transcript tends to make the end result extremely difficult to read. Heb@sscri

this as ‘a tension between two incompatible and competing criteria for transcription’,

namely ‘readability’ and ‘accuracy’; and acknowledges ‘[t]he impossibility of

simultaneously meeting these criteria in a single version’ (2003: 30). He observes that:

‘In reality most of the transcripts produced in courtroom and police contexts,
although they purport to be ‘verbatim’, are heavily weighted towards
readability. The process of transforming speech into a readable form can

involve radical change.” (2003: 31)

A further problem, noted by both Gibis and Walker, is a tendency to ‘correct’
features of spoken language to a written style. Thus features such as false starts, repairs,
repetition, overlap and interruption, although common in spoken language, are routinely

omitted from written transcriptSimilarly, ‘incomplete’ sentence structures are often
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‘completed’ by the transcriber. Although this makes for a more easily readable

transcript, such features are in fact often highly significant indicators from a linguist’s
perspective, which can reveal a great deal of information about the speaker. Even from
a lay perspective, they reveal facets of a speaker’s character. We gain a completely

different impression of a person who constantly interrupts or talks over others,
compared with someone who speaks quietly and hesitantly. Our impressions may well
be entirely wrong. That is any jury’s prerogative. However, juries should at least be free

to make their own assessments based on the actual behaviour of the interview

participants, and not on a transcriénterpretation of it. As Walker notes:

‘A transcript on which a reporter has exercised this kind of editorial artistry —

one in which grammar has also been corrected, false starts removed, and
syntax rearranged is undeniably more readable than its verbatim version. It is
also a transcript in which reality has undeniably been transformed.” (1990:

232)

Of course it is easy to say that in the majority of cases, the kinds of changes described
here are unlikely to have any great bearing on the outcome of a trial. But that simply
does not seem to be an acceptable position to take in relation to materialsadeaigi

used as evidence against a defendant in a court of law.

The following example from the Shipman trial illustrates both the problems just
discussed- that is, the difficulty of maintaining accuracy, especially when transcribing
material relating to unfamiliar subject matter; and the impinging of writteruégey
conventions on the spoken interview data. This extract is taken from the part of the trial
where the interview was presented to the court as evidence, by being read aloud (more

on which below).
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Example 5.2
POLICE WITNESSbeing interviewer): “But there’s no mention in that entry which

you claim to be for that date about taking a blood sample from her once again. | can
see what you are pointing at. HP.”

PROSECUTOR Pause. I think the punctuation is a little adrift here, isn’t it? “But

there’s no mention in that entry, which you claim to be for that date, about taking a

blood sample, from her. Once again | can see what you are pointing at. HP, ESR. It
doesn’t actually say you have taken a blood sample from her.”

Sorry, | am being told something.

JUDGE | am not sure that the punctuation you have inserted is necessarily correct.

PROSECUTORNO.

DEFENCE | think there is also a typing error too, because--------
JUDGE Is there? Yes.

PROSECUTORThere is. It has got ‘HP’ and it ought to be ‘HB’.

JUDGE H......

PROSECUTORSB.

JUDGE Yes.

PROSECUTORbeing Shipman): “It’s not the custom of most general practitioners

to write: ‘I have taken a blood sample which would consist of this, this and this.’

Most general practitioners just write down what the blood test is that they are doing.”

(Shipman Trial, Day 23)

At the outset, it must be acknowledged that this extract comes from the offigitll ¢
transcript, which, as mentioned earlier, cloaks the data in an extra layer of intenpreta

of its own. The punctuation here is thus the court reporter’s. But the basic point is still
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clear. The police witne&sattempt to follow the official transcript of interview goes

astray, either through the punctuation inserted by the interview transcriber, or through
his own choice of intonation in reading it aloud. The prosecutor recognises this and
makes his own attempt at reading it out, but the judge interrupts, apparently because he
has a different idea of how the data should be read. Note that the difficulty is, yellingl
referred to in terms of ‘punctuation’ — a purely written language featurenstead of

being described as a question of intonation or emphasis. There is no reference at all to
how the words in question should sound, illustrating that all concerned are treating the
data purely as a written document. The oral format, that is the original intervedfy its

is apparently long forgotten.

In addition, we see the (understandable) confusion of ‘HP’ for ‘HB’; a medical

abbreviation used by Shipman in his patient notes. This in itself may well have been of
little consequence. But it still necessitated a correction by the defenceaneating

a further interruption. It is crucial not to lose sight of the fact that the point of this
process is to present the interview to the court as evidence. Yet the actuabexcha

which took place in the interview room is completely overshadowed.

In fact, a potentially significant point does occur here, but is barely noticealnlef

the confusion: Shipman dodges the point being put to him. A common tactic used by
Shipman in this interview is to appear co-operative but in fact to use a variety of
avoidance tactics in response to the police questioning. (For a more detailed discussion,
see Haworth 2006). Here he avoids addressing his own actions by referring instead to
general medical practice. But, given the amount of interruption between the two turns
from the original interview here, this subtle feature is all but lost, thanks to the

difficulties created by the written transcript.
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5.4 Editing: the Record of Taped Interview (ROTI)

Alongside the smaller-scale changes described above, most interviewbjact t® a

much more substantial editing process. An average interview record is in fact generall
not much more than a summary, with only certain parts transcribed in full. A complete
transcript of an entire interview is normally only prepared for the most serious cases.
This is, of course, another extremely significant change to the original interviaw da
especially given the fact that it is this edited version which will be pregéothe CPS

and used in deciding whether or not the matter should proceed, and indeed is the
version generally presented to the court. Yet this editing process is entrustdy tentire
the transcriber, who must presumably use their own judgement to determine what
counts as relevant or important enough to include. The fact that such a signifkant ta

Is entrusted to an untrained lay police employee is of some concern.

5.5 Presentation tothe court: written — spoken

We have now reached the stage of presenting the interview to the court as part of the
prosecution case. Technically, the actual piece of evidence is the audio tape, not t
transcript®. However, transcripts are admissible as ‘copies’ of the original evidence

(s.133 & 134(1) Criminal Justice Act 2003). In fact in practice the audio tape is rarely
played, with the transcript nearly always being relied upon instead as sole evafienc
what took place in the interview room. This is problematic enough in itself, given the
various factors just discussed. But, rather than simply handing the court a copy of the
transcript, the rather bizarre custom is to present the transcript-orilgther words,

the transcript is read out loud in court by a police witness acting as the interviewer, and

13 R v Rampling [1987] Crim LR 823

¥ This most likely stems from the oral tradition of E€a\iminal proceedings, whereby evidence is to be
given to the court orally by witnesses in person as aptis for example, the continental system of
giving evidence in predominantly written form. However, thipurely speculation.
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— almost incredibly- the prosecutor generally takes the part of the defendant
interviewee. In so doing, the participants are free to put whatever interpretative spin
they wish on the material, for example adding emphasis, slowing pace, varying
intonation, and so on. It goes without saying that this can result in a radical
transformation of the original meaning and intention of the speakers. Paralinguistic and
extralinguistic features, removed during the transcription phase, are now put back into
the data- yet they are not those used by the original speakers, but those of the
prosecutor and the police witness (who may or may not be the original interviewing
officer). Even with the best intentions, and speaking as someone who has performed
this task as a prosecutor, it is almost impossible to avoid matiiguiee data for one’s

own agenda which is the securing of a conviction.

Yet, in the eyes of the court, the same words are used and so the message, and the
interpretation, presumably must be the same. The bench and the jury are normally
provided with copies of the transcript to follow during this presentation, to which they
can refer later on. This is perhaps viewed as some form of safeguard, in that they are
free to see the ‘actual words used’ and form their own opinion as to the correct

intonation and intended meaning. However, | would argue that any subsequent reading
of the transcript is bound to be heavily influenced by the oral rendition they have just
heard. (And in any case we have already seen that it is highly problematic to consider

the official transcript as an accurate version of what was actually said.)

The process of converting the written data back into spoken form, then, involves just as
much subjective interpretation, guesswork and plain inaccuracy as the reverse process

discussed above. The following is an illustration of the process in action:
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Example 5.3
POLICE WITNESSbeing interviewer): “We asked you earlier about the will and

you say you have no knowledge of that. Correct?”

PROSECUTORbeing Shipman): “That was correct.”

POLICE WITNESSbeing interviewer): “But I think you said something else that

wasn’t, well, wasn’t quite that answer, ‘I’ve no knowledge of it,” so I’d like you to
explain the ‘but’...”

PROSECUTORNow can we just try that again because the meaning of it may have

been lost. The “I’ve no knowledge of it but...” is a quotation. So can you just read it
again, please?

POLICE WITNESSbeing interviewer): “But I think you said something else that

wasn’t, well, wasn’t quite that answer. You: ‘I’ve no knowledge of it but...” I’d like

you to explain the ‘but’.”

PROSECUTORPIease continue.

(Shipman Trial, Day 23)

Once again we must note the caveat that this is the written version produced by the
court reporter from the oral proceedings (although the bracketed indicators are my own
addition to aid clarity), and of course this is entirely different to the experience of the
jury in being present at the time. Nonetheless, the confusion and loss of meaning is

clear to see.

The problem is twofold. Firstly, the prosecutor’s interjection suggests that the police
witness has failed to use the appropriate intonation to indicate that part of hiscattera
was a quotation. (He, of course, had to guess at the “correct” intonation by interpreting

the punctuation added by the transcriber, which in turn was their interpretation of the
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original speaker’s intonation.) Secondly, the police witness has also omitted a vital

word: ‘but’. This word, as originally used by Shipman, is in fact the whole focus of the
interviewer’s turn. The combination of these reading errors results in the exchange
making no sense, forcing the prosecutor to go back and seek corrections, thus
interrupting the flow of the interview evidence (as also seen in Example 5.2). This leads
to the absurd situation that in the middle of this exchange, we effectivelyheave t
prosecutor quoting the police witness quoting the police interviewer quoting Shipman.
The jury could be forgiven for finding this whole exchange rather difficult to follow,

even with a transcript in front of them. It is difficult to see how this can be described as

an effective method of presenting the evidence.

5.6 From interview room to courtroom

Putting the various stages together, Figure 5.2 represents the formats in which the
interview data are available at each stage of the criminal justicespr&@aid lines
represent the predominant format at each stage, with dotted lines representing
secondary versions. It must be noted that the interview tape is also avail&lele in t

courtroom, but, as noted above, it is extremely unusual for it to be utilised.

Figure 5.2: Interview format changes through the criminal justice process

interaction

| Audio tape

Official police
j transcript

Original spoken J

¥}
Case
assessment

(NG) G i
Reading aloud
of transcript
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The following example demonstrates how interview data can be affected by this
process, to the serious detriment of their quality as evidence. It relates to bpountia

in Shipman’s trial which was based on his responses during interview. In response to a
specific question Shipman denied that he kept any dangerous drugs, yet drugs were in
fact found at his home during a search. The drug discovered by the police was
diamorphine, which was the substance found in fatal levels in some of the victims. Not
only did this give him the means to commit the murders, but crucially this denial at
interview proved that head lied to the police. This significantly undermined his

honesty and integrity, an aspect which had been relied on heavily by the Defence,
tapping into the image of trust and respectability typically accorded to family doctors
This undoubtedly deceitful response at interview was therefore hugely significant, as
emphasised repeatedly by Prosecution counsel to the jury in both cross-examination and
in their closing speech. However, it appears that crucial errors crept in. According to
my own transcription from the audio recording, the relevant exchange is as follows:

Example 5.4a my version

IR: er re the drugs, (.) you don’t keep drugs in er (.) your surgery, (.) is that
correct
IE: — Idon’t keep any drugs (.) if you’re talking about controlleddrugs

(Shipman IV1: 409-11)

It is worth noting, in considering the accuracy of this transcription, tstnatches
Shipman’s response to the same question at a different point of the same interview

(1625). Yet the official police transcript apparently puts this differently

15 Unfortunately, access to the official police transccipild not be secured in time. However, the court
record contains two different occasions when the intertianscript was directly quoted, which are
mutually consistent (Day 23: introduction of interview as evidence, and Day 52: Judge’s summing up). |
would argue that this strongly suggests that those vensdflast the content of that transcript, but some
doubt inevitably remains.

110



Example 5.4b- police transcript

IE: — D’ve given you drugs. Are you talking about controlled drugs?

(quoted at Shipman Trial Days 23 and 52)

There is a crucial difference in meaning here. This version contains a cleaatopli

that Shipman has voluntarily handed over drugs to the police, when in fact he did
exactly the opposite: he hid them and lied about it. The official police transcriph whi

is the version presented to the court as evidence, thus seriously undermines an
important posecution point. But that is not all. Not surprisingly, the Prosecution
challenge Shipman about his apparent lie during cross-examination, and use lkigactly t
part of the interview to do sblowever, the version ‘quoted’ by Prosecution counsel is
different again:

Example 5.4¢- the Prosecution version

IE: — | have given youall the drugs. Are you talking about controlled drugs?

(Shipman Trial Day 32)

Compared to the police transcript, this contains the addition of ‘all’. This version is

much more helpful to the Prosecution than the transcript, in that this veisidah still

amount to a lie: Shipman cannot have given the police all the drugs if more were then
found at his house. | would certainly not wish to suggest that this was in any way
deliberate on the part of the Prosecutor, but nevertheless the addition of this one word is

certainly rather helpful to the agenda of the person quoting the ‘evidence’.

Taken as a whole, then, this example demonstrates the transformations whichaintervie
data can undergo, stage by stage, from interview room to courtroom. It can be seen that

by the time the process reached the crucial stage where the jury were actually
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considering the interview as evidence in deciding on their verdict, the content had gone

a long way from what Shipman actually said in his interview.

5.7 Conclusion

To conclude, in this chapter we have observed the various transformations that
interview data undergo from the initial interview to their production as evidence in a
courtroom. It is easy to dismiss these changes as unlikely to cause any real muerfere

in the course of justice. I would not for a minute wish to suggest that Shipman’s trial

was unfair, or that his verdict was in any way doubtful. However, when we are
discussing evidence, and factors which have the potential to influence the opinion of a
jury towards a defendant, | would argue that there is no room for complacency. There is
a generally accepted principle that all evidence should be preserved aasntact

possible. At the very least, it is time to acknowledge that this principlentiyrdmes

not extend to interview evidence.
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6. Analytical Framework for the Case Studies

6.1 Introduction

This chapter will introduce the analytical approach to be taken to the case stublees of
following two chapters. As previously discussed, a multi-method approach has been
chosen, combining discourse analysis, CA, pragmatics and sociolinguistics, aangsid
consideration of the relevant legal frameworks governing the interaction. Havsg thu
started with a research question and a methodological position, a preliminarysanalysi
of the corpus of data was conducted and significant linguistic features noted. Two
analytical concepts were felt to fit well with the data observations, andwllebe
developed further here. The first, ‘audience’, will be discussed in some depth since this

1s possibly less familiar in its application at the discourse level. The second, ‘narrative’,
needs much less introduction, but it is still useful to outline the aspects which will be
applied here and the particular approach to be taken. The final section of this chapter
will set out the four headings or themes under which the findings of the data analysis

will be marshalled.

This chapter will draw on the wider corpus of data rather than simply from the
interviews used in the case steglin order to demonstrate the relevance and

significance of the chosen features across the data as a whole.

6.2 Audience

So far, we have seen how interview data are transformed by the process of converting
the original interaction into a format for presentation to future audiences. Now we will
consider how those future audiences, and the purposes for which they use interview
data, actually have an effect on that initial interaction as it takes place. t8e
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question of audience orientation plays a key role as the basis for much of the data
analysis, this will be discussed in some depth in this section. We will consider the
identity and purposes of the various audiences for interview data, and the (discursive)
relationship they have with interview participants. A preliminary analysis of tlaesdat
will then be conducted, in order to examine the influence of these audiences on

interview interaction.

6.2.1 Theoretical background

The starting point for this discussion is very straightforward: who you are talking to
affects what you say. Indeed Sacks, Schegloff and Jefferson (1974) describe ‘recipient

design’ as ‘perhaps the most general principle which particularizes conversational

interactions’ (727). It is a basic, intuitive part of the communicative act to adapt our

discourse according to the person(s) with whom we are trying to communicate. We will
also adapt the message according to the purpose held by both sender and receiver in

communicating.

To give a simple illustration, a teenage girl will respond tagilestion: ‘How was

school today?’ in an entirely different manner depending on whether asked by her

father or her friend. Each has their own, completely different, reason for asking the
guestion, so the girl will use her knowledge of the recipient, and their relationship, to
frame her response accordingly. This is an entirely straightforward matter if she is
speaking to them separately. If, however, both her father and her friend were present
when the question was asked, her response is likely to be different again. She would
need to adapt her response to meet the needs of both audiences, and the end result is

likely to be something of a compromise, unlikely to fully satisfy either recipieist. It
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worth remembering that the girl’s actual experience of her day remains the same

throughout.

The problem in the police interview context is that there are several differemvensc

of the discourse, and all with different purposes, from the initial investigating police
officers, to the CPS, to the end users in the courtroom who must ultimately decide the
interviewee’s fate. This was represented in Figure 4.1. Further, most of these audiences

are “hidden”, in that they are not immediately present in the initial context. With regard

to the different purposes, two points are immediately clear: firstly, they are ragher m
varied than is generally acknowledged; and secondly, these subsequent uses for

interview data are of enormous importance.

In order to investigate how participants in police interviews negotiate tifesent
audiences and purposes, the model of ‘audience design’ proposed by Bell (1984) will be
applied to the police interview context. It will be seen that the intgeasiiuation

created by the configuration of audiences in this context in fact presents rather unique

discursive difficulties for participants.

6.2.1.1 ‘Audience design’

Bell (1984) proposes that ‘audience design’ is the most significant factor in determining
the speech style adopted by any speaker; ‘that persons respond mainly to other persons,
that speakers take most account of hearers in designing their talk’ (1984: 159). He
proposes four distinct audience roles, ‘ordered according to whether or not they are

addressed, ratified, and known’ (ibid.):

“The main character in the audience is the second person, the addressee, who

is known, ratified and addressed. There may also be others, third persons,
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present but not directly addressed. Known and ratified interlocutors in the
group, | term auditors. Third parties whom the speaker knows to be there, but
who are not ratified participants, are overhearers. Other partiesew

presence is unknown are eavesdroppehsther intentionally or by chance.’

(1984: 159)

These are represented in the following Table:

‘Table 3. Hierarchy of attributes and awdte roles’

Known Ratified Addressed
Addressee + + +
Auditor + + -
Overhearer + = =
Eavesdropper - - -

(Bell 1984: 160)

Bell also proposes that we ‘picture audience members as standing on concentric circles

(Figure 5), each one more distant from ¢peaker’ (1984: 159-60):

‘Figure 5: Persons and roles in the speech situation

Overhearer
/" Eavesdropper

(Bell 1984:159)
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Applying this framework to the police interview context, there are (basically) two
speakers, interviewer and interviewee, and a range of audience members ta allocate
others initially present in the interview room (such as legal representtifeBow

police officers, the CPS, prosecution and defence lawyers (conflated for simplicity at

this stage), then at the court stage either the magistrates or the judge and jury

According toBell, ‘audience roles are assigned by the speaker’ (1984: 160). In the vast
majority of speech situations, it would seem likely that speakers in the saniersitua

with the same set of audience members will allocate the same roles toutiesees.

But this is not necessarily the case. Although Bell does not directly address this point,
his model certainly allows for the possibility that audience roles (and theose@eat

the audiences) can be different for participants in the same interaction. We therefore
need to consider the position of each speaker separately. Starting with the interviewee

it is proposed that Bell’s Table would appear as follows:

Figure 6.1: 'Hierarchy of attributes and audience role’ for interviewees

Known Ratified Addressed
Addressee: Interviewer + + +
Auditor: (legal rep.) + + -
Overhearer: - (+) - :

Eavesdropper: Police, CPS, - - -

lawyers, jury, judge, Mags.

The future audiences are allocated as ‘eavesdroppers’ rather than ‘overhearers’, as in

order to be classed as an overhearer the speaker must be aware of their presence. It is

18 Since such additional audience members are preserinanlyinority of interviews, their position will
not be considered here.
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proposed that police interviewees are not truly aware of the future audiences for their
talk. They are fully aware that they are being recora@dherefore ‘overheard’ (hence

the allocation of a ‘plus’ in the “known’ column for overhearers), but this is not the

same as knowing the identity of those who will listen to that recording (hence the

brackets around the ‘plus’).

For interviewers, it is proposed that the table would appear as follows:

Figure 6.2 ‘Hierarchy of attributes and audience rolesfor interviewers

Known Ratified Addressed
Addressee: interviewee + + +
Auditor: (legal rep.) + + )
Overhearer: police, CPS, + - +

lawyers, jury, judge, Mags.

Eavesdropper: - - - -

In contrast to interviewees, for police interviewers the future audiences are dllasate
‘overhearers’. They belong to the same institutional system, and it is part of the
interviewer’s professional role to be aware of their interest in, and subsequent use for,

the police interview. Further, it is proposed that this institutional significaneeaugh

to cause police interviewers to treat thaeséiences as actual ‘addressees’ of their talk.

This is therefore an important distinction between the interviewer’s and interviewee’s

position. It can be seen that marking ‘overhearers’ as ‘addressed’ causes the layout of

the table to differ from Bell’s ‘standard’ version. The additional ‘+’ noticeably breaks

the neat arrangement of the original model, providing a strong visual representation of

the unusual configuration of audience roles for the police interviewer.
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Turning to Bell’s ‘concentric circles’ model, which represents audience roles according

to their distance from the speaker, Bell observed when proposing this that ‘[o]ften in an
interaction, the physical distance of audience members from the speaker cointtides wi
their role distance, with dtdessee physically closest and eavesdropper farthest away.’

(1984: 159-60). However, there is an additional factor in police interview discourse
which is not accounted for in this model, namely time. Bell’s framework assumes (not
unreasonably) simultaneous presence at the speech event. But this is not the case for
most of the audiences identified for police interviews. In order to account for this, a
slightly more detailed version of the diagram is proposed, where within the categories
of ‘overhearer’ and ‘eavesdropper’ each audience is further differentiated according to

their temporal distance from the speech event. (Clearly this does not apply for
‘addressees’ and ‘auditors’ who cannot be temporally remote from the initial speech
situation.) It will be noted that this still places the audience role asithargrfactor,

with temporal distance a subordinate category. In other words, a temporally remote
overhearer is still more salient to the speaker than an eavesdropper preseirhat the t
of the initial peech event. For the police interviewee, then, the ‘concentric rings” model

appears as follows:

Figure 6.3: ‘Persons and roles in the speech situation’ for interviewees

Audltor/legal rep.]
Eavesdropper Poll;ze,,CPS
N e T - /Pros& Def lawyers
RS ~~"Judge, jury, Mags.
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Bell’s hypothesis is that as you move further out away from the centre, the influence of
that audience on the speaker diminishes (1984: 160-1). This leads to a striking
observation. The audiences appearing in the outer ring of the above diagram are from
the courtroom context. We thus see that the audiences which are arguably the most
significant for interviewees, in that they will ultimately decide thei fate

simultaneously the audiences which interviewees are least likely ta¢akant of

during the interview. The consequences of this mis-match could potentially be

enormous.

When attempting to apply the ‘concentric circles’ model to the police interviewer,
however, it immediately becomes apparent that this is not a straightforwaed. imatt
the Table proposed above for theipointerviewer, ‘overhearers’ are also addressed.

But Bell’s model does not allow for an audience to be simultaneously ‘overhearer’ (3 rd
person, outer ring) and ‘addressee’ (2" person, inner ring). The neat correlation
between distance (physical and temporal) from the speaker, and audience role, no

longer holds. The model simply does not fit.

However, Bell identifies a communicative situation which is rathedairto ours in its
problematic relation to his model, namely media communication. In fact broadcast
media share many interesting parallels with police interview discourse, dée to th
presence of both a physically present audience and an external overhearing audience.
They therefore make a useful point of comparison. Rather than undermining his theory,

Bell sees such examples as the exceptions which prove his rule:

‘The complex and often conflicting web of audience roles is nowhere more

evident than in mass communication ... Mass communication inverts the
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normal hierarchy of audience roles (Figure 5) ... Rather than invalidatng t
addressee-auditor-overhearer hierarchy, however, it is precisely thisrmegrde
that is the site of mass communicators’ difficulties in designing their

utterances.’ (1984: 177)

| would argue that the same applies to police interviews.

The next step is to consider how the (potentially problematic) influence of our
‘overhearing’ audiences is likely to be manifest in the data. Bell’s primary focus is on
‘style’, and hence on quantitative sociolinguistic indicators. However, he acknowledges
that ‘[a]s we move further out to the perimeter of the audience, the quantitative effects

of interlocutors become slight or indistinguishable. But while style shift may no longer
register, overhearer design can still be manifested in qualitative languageschuit

as politeness-marked pronoun selection, speech act design, and bilingual language
switch’ (1984: 176). He cites supporting evidence from several studies, concluding that
‘[o]verhearer design clearly influences a speaker’s style, although it is evident at
macrolevels of language rather than in the quantitative shift of microvariables’ (177). In
other words, if we are interested in evaluating the effect of the ‘overhearing’ audiences
identified for police interviews, it is ahe ‘discourse’ level that we are likely to find our

evidence.

6.2.1.2 Broadcast interviews

In fact, several studies of broadcast interviews have examined the influence of their
various audiences on the interaction, and specifically at the discourse level. Although
these do not make use of Bell’s concept of ‘audience design’, it is still instructive to

consider their findings.
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Firstly, it has been shown that in that context the overhearing audience is by far the
most influential in discursive terms. Greatbatt98g) notes that ‘British news
interview talk is designed to be hearable as being expressly produced for the
consumption of a broadcast audience’ (423). News interviewers thus use discursive
strategies which position them not as the primary recipients dfiterviewee’s talk,
but as ‘conduits’ to the overhearing audience who are the real intended target for the
interviewee’s talk. Heritage (1985) observes that, through these discursive strategies,
‘questioners decline the role of report recipient while maintaining the role of report
elicitor. This footing ... permits overhearers to view themselves as the primary, if
unaddressed, recipients of the talk that emerges’ (100). In particular, Heritage (1985)
identifies the practice of ‘formulating’ interviewee’s prior turns as a feature which is
‘common in institutionalized, audience-directed interaction’ (100), through which an
interviewer ‘maintain[s] the news audience — rather than the intervieweras the

primary recipients of the interviewee’s story’ (104).

Clayman and Heritage (2002), building on Heritage (1985), identify ‘the production of

talk that is targeted for an overhearing audience’ as one of ‘two major professional tasks

of broadcast journalists’ (119), the other being the maintenance of a neutral stance.

They note that ‘[t]he audience is, however, only an indirect target of news interview

talk. Both interviewer and interviewee address their remarks to one another ... And yet
the participants do orient to the presence of the audience in more subtle ways which

cast the audience as the intended target of the talk’ (120).

However, the only feature of ‘interviewer conduct’ which they identify in the data to
support this is that ‘interviewers ... systematically avoid the kinds of vocal

acknowledging atons (such as “mm hm”, “uh huh”, “yes”, “oh”, “really”, and partial
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repeats such as “did you”) that are very common and densely present in ordinary

conversation’ (120). They claim that ‘by withholding vocal acknowledgements,

interviewers decline to act as the primary recipients of interviewee respaoses a

thereby “deflect” them towards the news audience’ (121-2). However, although the

absence of acknowledgements is an important observation, it can (as they acknowledge:
124) equally, and perhaps more camwgly, be seen to be part of the interviewer’s

maintenance of a neutral stance towards the interviewee’s utterances. With regard to
‘interviewee conduct’, they note that interviewees also withhold acknowledgement of
‘statements describing background information that is known in common by

interviewer and interviewee’, thus ‘contribut[ing] to the management of those

statements as in reality targeted at the members of the news audience’ (125).

However, although there is some similarity between broadcast and police ingeirvie
terms of their audiences, there is a further level of complexity in the police interview
context, and several key differences. Firstly, Heritage observes of the newsweervi
that their ‘task is to avoid adopting the position of the primary addressee of
interviewee’s reports’ (1985: 115). But the police interviewer is an intended primary
recipient: they are part of the team investigating the offence in question, and are
(usually) in a position to make direct decisions about charging and detaining the
interviewee immediately consequent to the interview (subject, of course, to the
agreement of the custody officer). The interviewee thus has more than one ‘primary’
audience to maintain, and they are situated very differently in relation to the talk
physically, temporally, and in terms of their purpose. Meanwhile the interviewer has an
extremely difficult position to maintain, as both ‘conduit” and primary recipient of the

interviewee’s talk — stances which are effectively mutually exclusive.

123



The second key difference is that in the police interview context the intewiswas

argued above, considerably less aware of the presence of the overhearing audiences
than someone being interviewed in a media setting. Although in both situations the
interviewee is aware that they are being recorded, the nature and purpose of those who
will listen to that recording is, | suggest, by no means obvious to a police interviewee
Thus, although there are similarities between these discursive contexts irttthat bo
represent a site of difficulty in managing the needs of multiple audiences, there are
additional factors in the police interview context which make it even more trouides

for participants.

Further, although the specific discursive features discussed in these studiearre cl

of interest for the present study, when one considers the overwhelming influence of the
intended audience identified at the stylistic level, and the fundamental anperf the
overhearing audience in broadcast contexts, it could be expected that the influence of
that audience would be manifest in significantly more discourse-level feahane

those identified. A key aim of the analysis here is therefore to identify furthiardsa

of discursive ‘audience design’ in the police interview context.

6.2.2 Preliminary data analysis

In summary, applying Bell’s model to the police interview context has identified:
1. significant conflicting demands on interviewers, potentially leading them into
difficulties in designing their utterances for several different audiences at once;
2. serious problems for interviewees, who are likely:
a. to orientate to a different audience model to their interviewer, and

b. to overlook the most important audience for their talk; and

124



3. that this is most likely to be manifest in the data in ‘macro’, discourse-level

features.

We shall now undertake a brief analysis of the wider corpus of police interview data to
examine the ‘audience orientation’ of participants, and to establish the extent of the
influence of the ‘overhearing’ (i.e. non-present) audiences on police interview
interaction. This will allow preliminary assessment of the significanceisfactor,

before embarking on the much more detailed case studies. The discussion above
pointed to significant differences between the discursive positions of police intervie
and interviewee in this respect. They shall therefore be considered separately, before

going on to assess how this affects the interaction between them.

6.2.2.1 Interviewers

Awareness of, and orientation to, the ‘external” audiences, is part of police

interviewers’ institutional function. Their professional experience and training make

them fully aware of exactly who will subsequently listen to their talk, and their reasons
for doing so. This section will demonstrate how this influences their discourse in the
interview room. Turning to my corpus of interview data, analysis reveals a number of
ways in which this influence is manifest. The most obvious examples can be
categorised as instances of direct and indirect address of those audiencesd kheshoul
noted that at this stage all the future audiences will be included under one barmer. Thi
will subsequently be refined, but for now it is sufficient to treat them as one generic

category.

The following is a typical example of direct address of the future audiences, supporting

the proposition that these audiences are very much ‘present’ in interview discourse:
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Example 6.1
SOL: can | just have a look at that {papers} {SOL: small cough} thank yot

IR:—> for the benefit of the tape I’ve handed the exhibit to (.) Mr Shipman’s
legal representative

(---) {papers}
N Mr Shipman is now looking at the record himself.
(---) {papers}
thank you (.) I’ll ask you again doctor (.) where’s that information come
from.

(Shipman IV2: 286-93

The police interviewer’s two utterances marked here are clearly not addressed to

anyone present. Despite the fact that he is responding to a request from Shipman’s legal
representative, and that he subsequently addresses Shipman directly, in these turns he
refers to both those people in the third person. His reference to ‘the tape’ makes it clear

that he is instead describing what is going on in the interview room for anyone listening

to the audio recording later on in the process.

The following example illustrates a similar phenomenon. Here we see that the
interviewer addresses the interviewee directly in terms of personal reference, but not in
terms of the semantic content of the utterance:

Example 6.2

IR: ... the <scene of burglary> is erm, (.) a large (.) er basically children’s
play area, an inside play area. (.) that’s near (.) er a garden centre. does

- that ring any bells with you. (.) okay you’re shaking your head.

" The transcriptions of the Shipman interviews used instiidyare the author’s own.
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IE: (yeah)=
IR:—»>  =for a no. &ay mate. ...

(IV 2.26: 61-5)

The interviewer is clearly not describing his actions for the interviewee’s own benefit:

he knows he is shaking his own head! Such examples are common in the data, often
taking the form of requests for the interviewee to confirm information which is patently
known to all present. They can be classed as a form of indirect address of the future

audiences.

The future audiences thus have a discernible presence in interview room interaction,
exerting a direct influence on the int&wers’ discourse. The majority of examples in

my data are of indirect, rather than direct, address of the future audiences by
interviewers. Some of these, like the examples we have just seen, are faolysand
indeed innocuous. It seems obvious from our perspective that these are for the benefit
of an absent audience, and it is easy to assume that interviewees are alsafellgfa

this. However, as we shall see, many examples of the influence of the future audiences
are rather more subtle than these, and we shall also see that interviewppsanmatis

not always conscious of their presence as they speak.

There is one further point to note about these examples. These features could be
regarded as showing the interviewer orientating to the taped/audio fermather

words, adapting simply to the fact that they are being recorded. But spoken data are
recorded in all manner of different contexts, yet these features seem to be strongly
associated only with the police interview context. | would argue that it is tquistiia

to say merely that interviewers address such utterances to ‘the tape’. It goes well
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beyond that. It is not the fact that they are being recorded that mattetseitast that
they will be listened to, angho by and why. It is thus the audience, not the act of
recording, which has an influence. This may seem to be the same basic point, but it
involves a very important shift in emphasis. And it has very different consequences f
the interaction- precisely because of the consequences of this interaction, namely its

use as evidence.

This is particularly apparent in the context of the introduction of exhibits, as in the
following example:

Example 6.3

IR: I’'m now showing you I’ll put it in the middle of the room ‘cause your
solicitor can examine it as well then) {s the exhibit JFA42. (-) and it’s

an insertion. (.) behind (.) your @puter there’s a ghost image (.) ...

(Shipman IV2: 274-6)

Once again we see the indirect address of the external audiences: ‘I’'m now showing

you...”; ‘I’ll put it in the middle of the roon’ — as opposed to e.g. ‘heré. In addition

we have the formal identification of the item being shown: ‘it’s the exhibit JFA42’. A
description alone would be sufficient for an overhearer to understand the interaction at
this point. But something more is required in this context: explicit, unambiguous
identification is crucial to the evidential value of any information or responaeegle

from the interviewee in connection with this document. The interviewer must ensure
that no possible argument can be raised later by Defence counsel in court about exactly

what is being discussed here.

The importance of this aspect of the discourse becomes clear when the interviswer ge
it wrong. In the following example a suspect is being interviewed following a raid on
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her flat, in which quantities of drugs and related items were seized. At this point in the
interview, the suspect has admitted that some of the exhibits belong to her, but not
others. The items have just been presented to the suspect in a number of different (and
individually labelled) exhibit bags.

Example 6.4
IR: (?) cause it would look to me when I- a load of items [IE: mm] are &

the same spot, along with the knife of which you say that you used
pre- you know, to to to do the stuff,

IE: mmm

IR: (-) that some of it’s yours and some isn’t, if that’s the case then I can
I’'m I’m happy with that fact.

IE: [mhm]

IR: [okay?] I'm trying to clarify that fact, because, (.) you’re sometimes

saying it is, maybe, probably, but there’s not a great deal of

- clar[ity. so let’s let’s be clear then.]
E: > [well that that tha] like that one’s there, like I don’t know where that
comes from.

IR: >  but we’re not talking [about that.]

IE: [yeah I know] you’re not. but I’'m just s- like some
them could of like (.) well some of them must have been in [(?)]

IR: > e,] fhat’s
in a different space. that’s not an issue. but,

IE: »>  so that that may that may be mine ...

(IV 2.30: 135-52)
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It is immediately apparent that the potential admission in the finaldimeaningless to
anyone who was not present in the interview room. The interviewer fails to appreciate
this, and the evidential point is lost. It can be seen that this links back to the earl
discussion on format: vital content is “lost in translation” in the conversion of the data

into an audio format. The priamn here is that the deictic ‘that’, used repeatedly here, is
meaningless once the link to its point of reference is broken. Although it is possible to
deduce what was probably being referred to here, that is insufficient evidence to

support a conviction, as any Defence counsel would have exploited in court.

The consequences at the trial stage are illustrated very clearly in therigliexample.

This is taken from the Shipman trial, during the introduction of an interview as
evidence. The police witness who is reading out the transcript was also thewitegvi
officer. They have reached a point in the interview where Shipman was asked about the
seating arrangement when a document was signed by witnesses in his surgery.

Example 6.5
POLICE WITNESS(beirg interviewer): “OK. Where was Mrs. -- | know Mrs. Grundy

was in the surgery, but she-”

PROSECUTORbeing Shipman): “She was sat -- if you’re the witnesses stood there,

Mrs. Grundy would be sat here.”
Now just pause. Can you just explain to us how he was describing the configuration,
who was seated where, or can you not remember?

POLICE WITNESSI seem to recall it was close proximity, but I can’t recall the

configuration.

PROSECUTORContinue, please.

(Shipman Trial, Day 23)
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Once again, deixi€there’; ‘here’) misfires due to the audio-only format. This was

potentially very important as it relates to the forging of Mrs Grundy’s will. This forged

will made out Shipman to be the sole beneficiary, sparking the investigation which
ultimately led toShipman’s conviction for her murder. Briefly, what is at issue here is a
document which was passed between the people present in this room at the time being
discussed. A great deal depends on who had to pass what to whom, as fingerprints were
subsequentljound on a document which may or may not have been this one. Another
Important aspect is who was able to see the contents of this document from where they
were sitting, as this is also disputed. The seating arrangement is thereforeasignifi

The interviewer should have been well aware of-thiss presumably the reason for

asking the question and so should have clarified this at the time. But he failed to do

so, and as a result the evidential value of Shipman’s response is lost.

The examples in this section have illustrated the difficulties facing ieteevs who are
expected to address their talk to both the initial audience in the interview roorhgand t
external audiences, at the same time. Or, to couch it in different terminology, it
demonstrates the difficulty of being both primary recipient and conduit to another
audience simultaneously. They have also shown how serious the consequences can be if
interviewers fall short of accomplishing this problematic communicative tagerns
that interviewers are occasionally caught between the competing deofidhes
interview as an evidence-gathering exercise, and the interview as evidesed.in it
Although these should not be mutually exclusive, they do require a different focus.
And, going backd Bell’s model, it is far more ‘natural’ to focus on a temporally and
physically closer audience (such as those physically present in the intevoienor

fellow investigative officers to whom any missing information can easily be eeplai
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in the discussions immediately after the interview), than it is to focus on the much more
physically and temporally remote court audience. And it is extremely difficult to focus

properly on both at once.

6.2.2.2 Interviewees

So far, we have seen that interviewers do adapt their discourse for the external
audiences. However, this is still a difficult task for them to manage, leading to
occasional oversights. But if this is difficult for interviewers, how do interviewees fare
Unlike interviewers, interviewees do not have professional experience and training to
guide them through the police interview context. Instead they enter the process with
only their general knowledge, and/or their own previous experience of the criminal
justice system. Yet even the most ‘experienced’ criminal will only have spent a very

limited amount of time in an interview room. Other than this scant prior knowledge,
interviewees are reliant on the information given to them by the police (and tlair leg
adviser if they have one) at the police station. We have already seen the form that this
takes in Chapter 4. it consists of very limited information given by the custody officer,
and in the wording of the caution. Theoretically, then, they have been made aware of
the future audiences, and uses, for their interview discourse. But is this sufficient for
them to moderate their discursive behaviour in the same manner we have observed for

interviewers? Do interviewers assist them in any way with this task?

In fact, in striking contrast with interviewers’ behaviour, | found no examples of direct
or indirect address of external audiences by interviewees in my data. Instead,

interviewees address their talk solely to the person in front of them, i.e. the in@rview
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This can be observed in Example 6.2 above. Heganterviewee’s response to the

question takes the form of a visual shake of the head, followed by the verbal ‘yeah’. His

answer is clearly intended to mean ‘no’, but the part of his response which conveys this
meaning is accessible only to those physically present. The intervieweentypabt

paying attention to how this will sound later on to the external audiences, even when the
interviewer seems so obviously to be addressing exactly that point by describing his

actions.

The following is a further example of what can happen when an interviewee fails to

take the future audiences and their purposes into consideration. Here, the consequences
for the interviewee are rather more significant. This interview relates to a burglary

Those present in the interview room are looking at closed-circuit television éoafttag

the scene, and still photographs taken from the footage. These show a man committing

the offence, and the police interviewer is alleging that it is the interviewee.

Example 6.6

IR: can you (.) tell me whether or not you were involved in this offence,
IE: like I say I’'m not saying anything at this time.

IR: right,

IE: » if (.) it goes to court, or (.) whatever the lawyer sees fit, (.) by lookin
the evidence that you’ve showed me, then (.) I will decide on what to do
then. (.) in court.

IR: okay.

IE: t- to be honest, (.) the photographs don’t look that good. (.) er and, (???)

show the lawyer them.
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right,

because to me, (.) all as that shows is, (.) someone who is an avere
build, (.) looks to me like between brown and black hair, face you
cannae make out because it’s blurred,

[there’s] (nae) eyes, (nae) nose, [(you can] see)

[okay,] [cause] because what we’re
doing now is arguing whether or not (-) erm (.) whether or not you fe
there’s enough (.) evidence (.) to get you through a court. (.) but I’'m
asking you a simple question, (.) which is, have you committed this
offence!

well like I say, (.) I’'m not saying anything at this time! I’ll let the lawyer
decide.

right. okay...

(IV 2.26: 251-99, edited)

This is a verynteresting example. We know that this interviewee is a “regular”, in that

he is just out of prison and is already known to the police. He shows knowledge of the

system and clear awareness of the future court context. But what he apparently fails to

take into account is that those present in that future context are also an afadidizxce

talk. He thus fails to tailor his discourse for that audience. It is the intervieh@e w

raises the subject of the evidence that will be presented in court. But he has dgmplete

failed to take into account that this interview is itself evidence, too. His pperatis

that the video evidence is not enough on its own to get a conviction. This may well have

been the case. Yet | would argue that for the audience listening in court and attempting
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to reach a verdict, the video combined with these responses at interview arenostv al
certainly enough, regardless of the quality of the video. He has effectively incriminated

himself. (It is worth noting that he had waived his right to legal representation.)

This example fits well with the ‘audience design’ arrangement for interviewees

proposed above (Figure 6.3). It illustrates how interviewees orientate almost etglusiv
to the audience closest to them (i.e. the interviewer), and address their tailx thast
most remote audience (i.e. the court). What is particularly striking about this example is
that it shows an interviewee being explicitly aware of a remote future context and
audience, while simultaneously failing to consider them as an addressee. Téis is ev
more striking given that here the interviewee also demonstrates his awarentss tha
court is ultimately the most important audience in the process of which this intésvie
part. It seems that even this is insuffitt to override the interviewee’s in-built

‘audience design’ model, whereby he sees the interviewer as the primary — perhaps only

— recipient of his talk. As clearly shown in this example, for police interviewees this i

potentially dangerous oversight.

It is interesting to note that this closely resembles an example citgellog support of

his ‘audience design’ model, specifically as a case illustrating ‘the difficulties of

designing utterances for a mass audience’ (Bell 1984: 177). Solomon (1978) analyses

an interview with Jimmy Carter for Playboy magazine during the 1976 presidential
campaign, at the end of which he made certain comments which became the subject of
some controversy. The comments were made ‘after the formal session ended as Carter

was leaving the room’ (Solomon 1978: 176), and were rather less guarded than the rest

of the interview, concerning topics such as adultery and lust. Solomon shows that, in

addition to the subject matter, this part of the interview is also styligticaly
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different from Carter’s previous impersonal, ‘detached, deliberate tone’ (177).
Attempting to account for this discursive change, Solomon concludes that Carter found
himself in ‘a complex rhetorical situation marked by several conflicting elements’

(173). She notes that:

‘... Carter was talking with Scheer [the interviewer] on a one-to-one basis in

his home in Plains, Georgia, although the ultimate audience was both more
extensive and more distant. Carter had, in reality, two audienc®sheer,
whom he knew, and the general public, which was not physically present. The
tone of the first segment of the interview suggested a keen awarm@mess
Carter’s part of the impact of his comments on the larger public... But the tone

of the final section, although inappropriate for the broad readership, was
perfectly acceptable in a personal exchange between two adult. mb&es

problem ... of gearing remarks to both audiences was substantial.’

Going back to Example 6.6, the interviewee appears to have been caught in exactly the
same trap of addressing the needs of the immediately present audience and context,
while overlooking the wider context in which his talk will subsequently be received. At
this stage of an investigation, the Defence are perfectly entitled to cletlengtrength

of the prosecution evidence. Any defence solicitor would be making exactly the same
points as the interviewee does here, probably to the same officer on the same day. But
although that is entirely appropriate in the immediate contemporaneous context of the
interview, that is at the pre-charge evidence-gathering stage of thaljpdazess, it

takes on a completely different light when re-contextualised as evidencdfimiish

later in that same process. For that later audience amektcahis ‘legitimate

challenge’ now sounds incredibly incriminating.

136



It is worth noting two further points here. The first is that in both these examples the
interviewer gets exactly what they want, to the considerable detriment of the
interviewee: th journalist gets his ‘big scoop’ with all the accompanying publicity and
sales, and the police interviewer gains evidence to assist in the crimestigation. In
both these situations the needs of the external audiences are far more important
professionally to the interviewer than those of their interviewee, and they ensure that
those needs are met. Unfortunately for both interviewees, nobody is attending to their

needs - including, apparently, themselves.

Nevertheless, it is equally clear in both mydes that it is the interviewees’ own actions

that lead them into difficulty. They are both authors of their own misfortune, through a
failure to consider all those who will ultimately receive their talk. Their worels a
entirely their own, and thus ardila reveal their ‘true selves’. In the context of an
investigation into a criminal offence, it may be argued that this is entgilynhate, if

one considers that a primary purpose of the interview is to establish the ‘truth’.

However, it effectively violates an important legal principle, namely thel¢gge

against self-incriminatiof.

In summary, in line with the predicted model for police interviewee ‘audience design’
proposed above, interviewees have been shown to orientate almost exclusively to th
physically present audience for their talk, namely the interviewer, and on the
immediately contemporaneous context of the interview as part of the initial exidenc

gathering stage of the judicial process. They almost entirely fail to consider the mor

18 This rule means that a person cannot be compelled to ghiriimating evidence against themselves.
Thus a person can refuse to provide certain informati@m&wer certain questions if this would in itself
provide evidence which could lead to their conviction. Of seupeople frequently waive this right
without ever realising it existed.
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remote but highly significant audiences for their talk later on in the process, pdyential

to their considerable detriment.

6.2.2.3 Interviewer-interviewee (mis)communication
So far we have examined the discursive behaviour of interviewer and interviewee
independently, and observed key differences in their audience awareness and

orientation. We shall now consider how this affects interaction between them.

We have seen that interviewers have a difficult professional task to managetheyha
are expected to address both their initial, physically present audience as well a
attending to the wider institutional requirements of the external audiencesplEgam

6.4 and 6.5 have shown that when an interviewer focuses on the interaction with the
interviewee, the communicative link to the future audiences can be broken, and the
evidential purpose frustrated. By the same token, if the interviewer focuses too heavily
on directing his talk to the future audiences, communication in the actual interview
room can become problematic. This can be seen in the following example.

Example 6.7

IR: from your records, (.) which you’ve had access to for some time now, (-)
can you point out where the visits you made (.) to Mrs Mellor (-) are

indicated. (.) on them records.

IE: which visits are we talking about.

IR: well you said there was a visit in the morning, (.) [you then-]

IE: [nn no] | said that she
- came to surgery. (.) it’s here it’s quite clear.

IR: »> can you just show me where that is.

IE: -  hhh I thought that was perfectly clear. th& bt the 11" here.
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IR: >  so that’s on page nine, (--) and it’s the second entry (.) 11/5/98, (.)
angina pectoris~)

(Shipman IV2: 114-24)

In thisexample we see that the interviewee fails to understand the interviewer’s

apparent inability to see what he is referring to, namely the document in front of both of
them. He has been asked to point out where his visits are indicated on this document,
and és far as he can see) he has done so: ‘it’s here it’s quite clear’. But although this is

a sufficient answer for the interviewer personally, it is not for the overhearing audience,
and so the interviewer makes what appears to the interviewee to be an entirely
superfluous further request: ‘can you just show me where that is’. The audible sigh

suggests exasperation on the part of the interviewee, yet the repetition of his response
that the answer is ‘clear’, and the repeated deixis (“here’), show that he has still failed to
understand the underlying point of this exchangieat he is being asked to address the
future audiences, not the present one. In the end, having failed to elicit the answer he
wanted from the interviewee, the interviewer himself makestifieation explicit: ‘so

that’s on page nine... .

We thus see that in terms of ordinary communicative principles, the interviewer’s turns

here do not make sense to the interviewee, leading to a breakdown in understanding
between the participants. The interviewer and interviewee are effecn@tgssing
different audiences at the same time. The interviewee is talking directly to the
interviewer, but the interviewer is mainly directing his talk to the external rcelidt is

therefore not surprising that this leads to miscommunication between them.
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However, the situation is not entirely that simple. Straight after this exehtreg
interviewee makes a very interesting reference to the tape:

Example 6.7 (cont’d)
IR: so that’s on page nine, (--) and it’s the second entry (.) 11/5/98, (.) angin

pectoris. {-) I don’t understand what these terms mean here. perhaps you

could explain them for me. is this the right place I’'m looking at
IE: yes that’s the right place you’re looking at, and I read that record out to
- you on the previous tape. and if you wish I’ll do it again.

(Shipman IV2: 123-7)

Note that he does not say ‘I read that in the previous interview, as might be expected.
So, paradoxically, he is clearly very aware of the fact that his words are being recorded,
but is nonetheless apparently still only considering the interviewer as the addirence
that recording- as indicated through his pronoun choice here. This is a neat illustration
of the point made earlier, that awareness of being recorded is not the same thing as
awareness of future audiences, and that addressing talk to ‘the tape’ is not the
straightforward corollary of treating future audiences listening to that tape as
addressees. It also once again shows that simply making interviewees aware of the
existence of external audiences for their talk does not cause them to treat those
audiences as addressees or to orientate their talk to their requirements. Thal is a vi

communicative distinction.

6.2.2.4 Summary

In this section we have identified a complex configuration of audiences for police
interview interaction. Using Bell’s ‘audience design’ model, we have seen that this
configuration differs in significant ways from more common interactive situations,

presenting unusual challenges for participants. Further, the proposed configuration
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suggested different audience orientation on the part of interviewer and interviewee, a
hypothesis which is borne out through analysis of the data. It has been shown that
interviewers do make attempts to address the future audiences during the interview, and
moderate their discourse accordingly. Yet this is not an easy task to manage, and we
have seen that they do occasionally slip up, seriously affecting the quality of the
interview as evidence as a consequence. This is a result of their institutionally
ambiguous role as both primary recipient of the interviewee’s talk, and as elicitor of

that talk for the future audiences. Meanwhile, we have seen that interviewees do not
treat the future audiences as addressees of their talk, but instead focus purely on the
immediately present audience and temporal context. This not only leads to
miscommunication between participants, but can also be extremely detrimental for the
interviewee’s position in the wider context of the judicial process of which the

interview is but one part.

Further, using our adapted version of Bell’s ‘concentric rings’ model, we have

identified the court context as the most distant from the speech event physidally a
temporally, pushing it to the ‘outer rings’ in terms of interviewees’ orientation to it as

an audience, but as simultaneously the most important audience in terms of the
consequences of the interaction. It is, | would argue, this complete reversal of the
ordinary communicative model that makes it so difficult for participants to addps to t
police interview audience configuration. Interviewers fare better due to their
professional experience and training, while interviewees generally fail to @adooun

this altogether.
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6.2.3 Prosecution v Defence

Thus far it has been established that interviewers do address the future audiences and
their purposes during interview interaction. | now wish to refine that further and suggest
that they are not addressing all future audiences, but generally only the prosecution
audiences (by which | mean their fellow investigating officers, the CPS, and the
prosecution legal team at court). The interviewers’ focus is, [ would argue, on ensuring

that there is enough evidencestgport the interviewee’s charge, prosecution, and

conviction. The problem with such a focus is that by being directed (even
subconsciously) towards producing one particular outcome, it is less open to other

possibilities— such as the interviewee’s innocence-and hence not fully ‘investigative’.

Meanwhile, interviewees appear to orientate only to the interviewers as mecigie

their talk. Combined with their discursive position as responder to the interviewers’
questions, and the audience orientatibimterviewers just proposed, interviewees’ talk

may thus end up being inadvertently oriented to addressing the needs of the prosecution
audience while their own defence needs go unmet or even undermined. It is therefore
proposed that the Defence are the neglected future audience for police interview
discourse. (By this I mean the interviewee’s defence legal team during case preparation

and at court, and their own later position as a defendant in court). This fits with the
findings of other research on the police interview context which has shown that the
prosecution version of events is privileged over the suspect’s story (e.g. Auburn et al.

1995, Heydon 2005, esp. 116ff.). What | will explore in the case studies is the theory
that this is a consequence, at least in part, of the different audience orientation of

participants.
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6.3 Narrative

Another analytical framework which will be applied in the analysis is that of negrati

This needs considerably less explanation than ‘audience’, and will be dealt with much

more briefly. This section will outline the aspects which have been seleatéd as
particular interest here, and suggest how narrative models are likely- tor fitot—

with the police interview context. As already discussed in the review of themeleva
literature in this area, there is a link with the preceding discussion: stogi@bvays

told for an audience. An analysis of the types of narratives found in the police interview
context is therefore likely to advance our consideration of the influence of audience on

participants.

As previously noted, narrative is often invoked in studies of legal contexts, with the
process classically portrayed as pitting one person’s word against another’s, of

competing stories. Most of the narrative focus has, understandably, been at the trial
stage. The courtroom is the ultimate arena where the opposing stories are renteated a
set against each other, making narrative models particularly appropriatecah&bgis

in that context. Given that the police interview can also be said to involve two
competing versions of the same event, it is likely that narrative will also be of useful
application in this context. However, | would suggest that a slightly different approach

Is required.

If the criminal justice process is viewed as a whole, as is being advocatedsiudlyis
it can be seen that the interview and the trial occur at very different stapes of t
process. | would suggest that this entire process can also be viewed as a procgss of stor

construction, bginning with an initial event (the ‘crime”) which forms the basis of
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subsequent tellings and re-constructions, and ending (often months later) with the
ultimate performance of a final, polished version in the courtroom. From this
perspective the courtroom version is no mere casual recounting of a tale, but more
analogous to a formal theatrical performance. The interview, belonging to a much
earlier phase of the same process, can thus be described as part of the formative,

drafting stage of constructing the courtroom stories.

To link this to the legal framework, at the interview stage the ‘facts in issue’ for the

case are still being negotiated. If details are agreed during the inteln@gwill be
considerably less important in the courtroom (and for the whole subsequent
investigation), as they will not need to be subject to argument or extensive proof. By the
same token, even seemingly minor details can become central and pivegglafé not
agreed. For example, in one of the cases to be studied the offence involved is rape.
Since the suspect accepts during the course of the interview that sex took place, the
actual sexual act will become (relatively) unimportant from then on, bioitesides

agree that it happened. This may well thus become almost incidertaldotrtroom

story, whose focus will now be elsewhere. However, if the suspect had not achiepted t
during interview, it could be expected that the majority of the Prosecution and
Defence’s presentations at trial would have been taken up with evidence about this one

aspect.

Going back to the narrative analogy, it can be seen that by the courtroom stage the
prosecution and efence stories are fully-formed and crafted. On the other hatite a
interview stage they are very much still taking shape. Key story ateraech as the

plot, the characters and their roles, and the aspects which are most relevant and worthy

of inclusion, are all in the process of being established. Indeed this earlier part of t
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process directly shapes what will appear in the final, completed and polished@ourt

versions.

Thus | am suggesting that the most appropriate way to consider the interview in
narrative terms is as part of a process which is ultimately intended to produce the later
courtroom narratives, rather than treating it as an isolated site of narrative production in
and of itself. This hopefully represents a more fitting working hypothesis of what is
likely to be observed in the interview data. Furtlitefits well with the overall principle

of this study of viewing the interview as just one part of a much wider process, and not

as an end in itself.

Several specific aspects of narrative construction in the interview room will be
considered here, based on the following observations. Firstly, leading on from the
above discussion, it is clear that the version which emerges from the interdavugg

the interview will have serious consequences for the future course of the case. This
takes on even greater import due to s.34 CJPOA 1994, whereby (negative) inferences
will be drawn in court if elements of the defence were not mentioned at this earlier
stage. In narrative terms, in order to be able to produce a legally effective story in the
courtroom, each element of that story must be coveredglineninterview in order that

it will be available for the final finished version. Interviewers will belagtare of this,

but interviewees probably less so. The analysis will address how this is managed by
participants, especially given the interviewer’s institutional role as elicitor of the

interviewee’s version of events.

This leads to another aspect, namely the extent of the interviewer’s influence over the

interviewee’s account. The interview is commonly accepted within the legal world to be
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the intaviewee’s opportunity to put forward ‘their side of the story’; to give their own

version of events in their own words. This study will examine the extent to which this is
really the case. The discursive dynamic of an interview means that theppaittize-

allocated the role of questioner will inevitably have a large degree of control over the
structure and topics of the exchange (Greatbatch 1986). Yet the details of the story must
come from the other participant, the responder. They are thus mutually dependent in
creating the story. The idea of narrative co-construction therefore provides a useful
analogy for examining the extent to which the interviewer influences and even co-

authors the interviewee’s account.

It will be recalled that other studies of police interview contexts, albeit ondsich w

the purpose was the production of a written interview report (Komter 2002, Rock
2001), have already shown the extent of the police interviewer’s influence over

accounts elicited from interviewees, and that the interviewer’s interests which

ultimately determine which aspects of the interviewee’s version are included in the

formal report. Yet in those cases the original interaction, and hence the process of co-
construction, is not accessible to the judicial process. One of the purposes of
introducing the recording of E&W suspect interviews was to ensure that such explicit
editing and manipulation by interviewers would no longer take place. Yet although this
makes it highly unlikely that those more blatant manipulations and omissiorsewill
observed here, the questioner/responder roles are the same, as is the interviewer’s

overall agenda. The interviewer’s potential discursive influence will therefore be just

the same. What we will be looking for, then, are much more subtle processes of co-

construction.
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It must be emphasised that it is not being suggested that this influence isdikely
intentional on the part of interviewers, but that it is to some extent a natural
consequence of the interviewer’s institutional and discursive position, and of

commonplace discursive phenomena. Yet the fact that an account heard directly from
an interviewee’s lips may nonetheless not be their free, unfettered version is not one

that has been recognised by the legal system. This is precisely why closewdiscurs

analysis is desirable to uncover this aspect of interview interaction.

A further specific aspect which will be addressed here is the process of identity
construction. Leading on from other studies of the discursive construction of identity
discussed in Chapter 2.3.4, it is posited that identity is not a fixed, immutable
characteristic of an individual but is something that is projected in differentavays
different times according to the person being addressed and the purpose the speaker has
at that particular time. It is, in other words, a discursive feature which is heavily
dependent on the audience and the context, and is therefore of particular interest here.
In the police interview context, the ‘character’ and role of the interviewee will be

central to both the prosecution and defence versions of events currently being
constructed, and hence the interviewee’s identity is likely to be a key site of negotiation
between interviewer and interviewee. Narrative will therefore again prowidefal
approach in examining the discursive tactics employed by interviewees who Bre like

to want to project a certain self-image during a police intervieamely that of an

innocent person and those of the interviewers who are likely to attempt to construct a
rather different identity for them. We will also consider the construction of other
identities where relevant to the unfolding accounts. A further aspect to consider is the

identity interviewers ascribe to themselves, especially in terms of theinrble wider

147



judicial process. Thus the question of identity can be seen to operate on two levels: one
within the ‘story-world’ of the events being reconstructed, and another in the immediate
social reality of the interview room itself (Gibbons’ (2003) ‘secondary’ and ‘primary

reality’ respectively: 129ft.).

To summarise, this study will include a focus on the process of narrative construction in
the police interview context, both in terms of the stories being developed and the
identities being created within them. It will examine how this is achieved digelyrs

and interactively, focusing not just on the interviewee but also on the interviewer’s role,

and particularly on the extent to which this can be described as a process of co-
construction. Further, the emphasis will be not just on the stories being told, but on who
they are being told for in other words, the intended audience for the narratives which

are being constructed.

6.4 Structureof theanalysis

Leading on from the above discussions and combining the two main themes, the
analysis will be structured under four analytical headings: audience orientationeoffenc
construction, identity construction and story co-construction. The first heading,
‘audience orientation’, will apply the findings of section 6.2 in order to establish
whether the discursive principles identified there are also at work in the intdygiagy
analysed. Particular attention will be paid to identifying differences in audience
orientation and awareness between interviewer and interviewee. Audience onentati
can in a sense be seen as an overarching factor for all the subsequent headings, which
can to some extent be described as focusing on specific features of the interaction whi

are particularly influenced by the audience orientation of participants.
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‘Offence construction’ refers to the way in which the interview is influenced by, and
indeed structured around, the elements of the offence involved, resulting in offences
effectively being ‘constructed’ discursively through the interview interaction (cf.

Baldwin’s ‘construction of proof”, 1993: 327). There is potentially a substantial

difference in knowledge here between interviewer and interviewee. Interviewers are
fully aware of the precise elements of the offence which need to be established, whereas
interviewees are (generally) not. This means that interviewees are to semte ext
unaware of this fundamental framework for the interview. They are, however, acutely
aware of the fact that they are being accused. Combining this with the different
audience orientation of participants, it is proposed that interviewers orientat to thi
‘offence’ framework by attempting to fit the matters described into the elements of the

offence, in order to satisfy the requirements of the prosecution audiences who will
subsequently use the interview as evidence. Given their discursively more powerful role
as questioner, this means that this agenda will largely dictate thesstrantl topical
sequence of the interview. Meanwhile interviewees will orientate merdéhetfact that

they are being accused by the interviewer, even if they do not know the precise nature
of that accusation. A further consequence, given the interviewee’s discursive role as

responder to the interviewer, is that the interviewee will thus also only address the
elements which make up the prosecution case. What is likely to be missing, thgn, is an

orientation to the elements which may constitute a valid legal defence

We will then move on to two elements of narrative construction, beginning with
‘identity construction’. Clearly the self-identity constructed by interviewees in terms
of their role in the events in question will be of primary interest, but the discursive

construction of the identity of others relevant to the story will also be significant,
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especially in terms of mutual definition and positioning. It is proposed that intergiewe
are likely to have a significant role in this process, albeit attempting to cdrnsiffuer
different identities than the interviewee. Further, given the proposed lack of awareness
in interviewees of the most important audiences for their talk, it is suggested that
interviewees are likely to misjudge the most appropriate and effective identity

project, with potentially serious consequences.

Finally, we shall examine the processstbry co-construction’ through the interview.

Again as discussed above in section 6.3, it is proposed that the interview represents a
formative drafting stage of the process of constructing the ultimate prosecution and
defence versions of events, with all aspects to some extent under negotiation. Since the
interview is not an unaided monologue but a dialogic process, it will be argued that the
account which emerges from the interviewee is effectively jointly produced by the
interviewer. Further, the interviewer has the dominant discursive and institubtaal r

and, it is argued, a prosecution-focused agenda. This section will therefore focus on
examining the likely (although perhaps unintentional) influence of the interviewer in
constructing what is generglbresented as being the interviewee’s own version of

events.
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7. Case study 1: Assault and resisting arrest

7.1 Background to theinterview

This interview relates to an incident which took place at the interviswegher’s

home on the previous day. The interviewi&g &nd his mother had had a falling out

which had resulted in him being asked to leave the family home a week previously.
They then had an argument on the phone the day before the interview, during which he
(by his own account) threatened to smash her windows. Later that day he went round to
the house, he claims to collect his belongings. His mother and her boyfriend were
present, and possibly a number of other people. A police car went past, the mother
flagged it down, and the situation became heated. Although the precise details cannot
be known, it can be stated with some certainty that the officer attempted to ai&st th

the IE tried to get away (from the officer from the situation as a whole), and then

there was a struggle of some sort between the IE and the officer which resulted in both
men falling through a fence. During this melee, the mother picked up the officer’s

truncheon and hit her son over the head with it, causing him to lose consciousness. The
IE also alleges that her boyfriend punched him shortly before this, but this is not
corroborated. The IE was taken to hospital for treatment, and subsequently arrested. It is
alleged that the IE struggled violently to resist arrest, causing injury to ther odinck

that the other people present were simply assisting the officer to restrain et

they considered to be assaulting the officer. The IE, on the other hand, claims that he
had done nothing wrong, had no intention of causing any harm to his mother or her
house, that he did not realise that he was being arrested but simply wanted to/get awa
from the situation. From his point of view he was being assaulted by a number of

people and therefore attempted to get away from them. The interview took plage in Jul
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2000, is conducted by one male interviewer, and is 22 minutes in duration. A full

transcript can be found in Appendix A.

A factor worth noting with regard to this particular interview is that it is part ofiaite
provided via a force solicitor, implying that some aspect of this case esulie

complaint or internal investigation. It is not possible to know what this related to, or
what the outcome was. It is tempting to speculate, especially since in mgiahafyse
guestions about potential defences available to the IE connected to the injuries he
himself sustained during his arrest, but this is a dangerous path to tread. | raise it here
for the sake of completeness, but also explicitly to discount it as a factor influencing m

analysis.

7.2 Legal framework™

An immediately noticeable feature in this interview is that it is notedntclear exactly
what potential offences the IE is being interviewed about. At the start of the intervie
the interviewer IR) states that ‘...just before we came hin- in here, (.) | arrested you, (.)
in relation to the assault on the police officer from the incident yesterday, (.) and in
relationto a resisting arrest’ (52-55). This is not very specific however, and could

indicate a number of different offences, namely:

e 5.89(2) Police Act 1996 resisting or wilfully obstructing constable;

e 5.89(1) Police Act 1996 assault on constable in execution of duty;

e 5.38 Offences Against the Person Act (OAPA) 18&ksault with intent to resist
arrest;

e s.47 OAPA 1861 assault occasioning actual bodily harm (ABH).

9 The legal position set out here is that which stood airtieeof the interview, not at time of writing,
although there are not known to be any differences. It icedudrom the 2000 edition @fackstone’s
Criminal Practice.
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The exact offences would, of course, have been spelled out to the IE at the point of his
arrest (although whether the IE would have appreciated the subtle legal differences
between these offences is another matter.) We shall consider the basic primciples a

differences between these offences shortly.

What is interesting is that the IE has (apparently) not been arrested for any offences
regarding his conduct towards his mother. Yet on several occasions the IR does seem to
be investigating potential offences relating to alleged threats made to has, Dhis

course, what led to police involvement at the scene in the first place. Indeed, the IR

reads extracts from the arresting officer’s statement in which he states that he initially

‘received a complaint that you have made threats to commit damage. (.) o- (.) or- t- to

kill the occupant’ (378-9); and that the officer then attempted to arrest him with the

words ‘I am arresting you on spus- on suspicion, (.) of making threats to commit, (.)

criminal damage, (.) and to prexe breach of the peace.’ (399-401).Given the IE’s

subsequent unconsciousness it seems that this arrest was never actually effected.

The IE is thus effectively being interviewed about a number of potential offencas, all

the same time, but he has only been arrested and cautioned in respect of some and not
others. This, | would argue, makes it difficult for the IE to comprehend exactly what he
Is being accused of in this interview, what aspects of the event are most ral@vant

which he should be orienting towards, and what he needs to be raising in his defence. It
is of course the case that the final charging decision will only be made after the
interview stage (as discussed in Chapter 4), and hence that all aspects of events should
be explored here. But it is equally true that the IE should know exactly what offences he

is being interviewed about in order that he can make an adequate response.
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The main legal framework for this interview, then, relating to the alleged assahé on t
police officer, is that of ‘offences against the person’. This is a wide category of

offences, largely stemming from the Offences Against the Person Act 1861, but in this
case supplemented by specific offences from the Police Act 1989 relating to police
officers acting in the course of their duties. All the offences listed above are potentially
available on the facts, and so the IE could end up being charged with any of them
depending on what comes out of the police investigation. A key part of this, of course,
will be this interview with the suspect. Therefore a key goal for the IR here is to
establish which (if any) of these offences is the most appropriate to charge the IE with.
The main factors in this decision are that (1) some of these offences are, legally
speaking, harder to prove than others (see more below), and (2) some carry much
harsher sentences on conviction. These factors will need to be weighed against each
other in order to establish which charge stands the best chance of resulting in a
conviction leading to a sentence appropriate to the circumstances. It is therefore
imperative from a prosecution perspective that all relevant information, including that
which might lead to a potential defence for a particular charge, is elicited dusng thi

interview.

We shall now consider the elements that the Prosecution would need to establish for
each of these offences (slightly simplified to exclude parts irrelevant toatbeg, in
ascending order of seriousness. It should be noted that criminal offences are generally
divided into two key elements, the actus reus and the mens rea. As a rough
generalisation, the former refers to physical deeds, the latter to the accomséaiging

of mind of the person carrying them out.
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s. 89(2) Police Act 1989 — Resisting or wilfully obstructing constable (maximum 1

month):

e ‘A defendant obstructs a police constable if he makes it more difficult for him to
carry out his duff. While ‘resisting’ implies some physical action, no physical act
is necessary to constitute obstruction.” (Blackstone’s 2000: B2.28)

e ‘A constable is not acting in the course of his duty, and a person cannot therefore be
liable for obstructing him in the course of such action, if what he is doing is
carrying out an arrest which is in fact unlavfful (ibid.)

e Note that ‘obstruction’ must be proved to be ‘wilful’.

The more serious available offences all involve having to prove that an ‘assault’ took

place, which has the sardefinition in each case:

Assault:

e actus reus: Victim (V) must apprehend the imminent application of unlawful force
upon hinf2 nb.:
- The force does not need to be actually applied;
- The force must be unlawfulit may be lawful on the basis of e.g. self-defence,

consent, crime prevention, etc.

e mens rea: it must be committed intentionally or recklessly. The test for rewdsess
is subjectivé®, which means it depends dre defendant’s own personal
understanding of the situation, not what a ‘reasonable man” would have understood

or thought in the same circumstances.

20 Hinchcliffe v Sheldon [1955] 1 WLR 1207, obiter

2L Edwards v DPP (1993) 97 Cr App R 301

22 R v Ireland [1998] AC 147, per Lord Steyn at p.161

23 «Cunningham recklessness’: R v Cunningham [1957] 2 QB 396
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s.89(1) Poalice Act 1989 — Assault on constable in execution of duty (maximum 6

months):

¢ In addition to a basic assault, it must be proved that V is:
(a) a police officer (OR a person assisting them); and
(b) acting in the execution of their duty.

e This covers any duties, not just effecting an arrest.

e Assault or unlawful arrest would ‘[take] the officer outside the course of his duty24’
(Blackstone’s 2000: B2.23) — in which case the defendant (D) could not be guilty of
this offence.

e ‘The defendant need not know, or even have reason to suspect, that his victim is a
police officer or that the officer is acting in the execution of his dugipid.:

B2.24).

e However, ‘if D honestly believes that he is being attacked ..., and uses force to

resist them, he will not be guilty of a 5.89 offence ... D’s honest belief in his need to

act in self-defence would negative any mens rea for a&%4ibitd.).

s.38 OAPA 1861 — Assault with intent toresist arrest (maximum 2 years):

e For this more serious offence, the Prosecution must prove (in addition to an assault)
an ‘intent to resist or prevent the lawful apprehension or detainer of himself or of
any other person’ (s.38).

e They must also prove that the arrest was lawful; and that D subjectivelydetdileg

the arrest was lawful (Blackstois2000: B2.14).

24 Davis v Lisle [1936] 2 KB 434
%5 Blackburn v Bowering [1994] 1 WLR 1324]
%6 Kenlin v Gardiner [1967] 2 QB 510; Blackburn v Bowering [1994] 1 WLR 1324
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s.47 OAPA 1861 — Assault occasioning Actual Bodily Harm (ABH) (maximum 5

years):

e |t must be proved that the assault caused V actual bodily harm.

e ‘““‘Actual bodily harm’ has been defined as any injury which is ‘calculated to
interfere with the health or comfort tife [victim]’?". Minor cuts and bruises may
satisfy this test, although the Charging Standards agreed between the police and the
CPS do not endorse the bringing of s.47 charges in the absence of more serious
injuries, such as broken teeth, extensive bruising or cuts etc., which require medical
treament.” (Blackstone’s 2000: B2.19)

e The mens rea is the same as for a basic assthdte need be no additional state of
mind regarding the causing of actual harm.

e The status of V as a police officer is irrelevant to whether or not this offence has

been made out (although it will result in a harsher sentence if convicted).

Putting all these together, th&rosecution checklist’ for these offences, and hence the

list of points which need to be addressed during the interview, is as follows:

1) Did the IE either:
(a) physically resist the officer, or
(b) intentionally make it more difficult for him to carry out his duty?
2) Did the IE ‘assault’ the officer?
3) Was the IE personally aware that that he risked causing injury to the officer?
4) Was the force used by the IE against the officer potentially lawful due to self-

defence?

" Miller [1954] 2 QB 282, per Lynskey J at p.292
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5) Was the officer acting in the course of his duties / was the arrest lawful?
6) Did the IE himself realise the arrest was lawful?

7) Did the IE act with the intention of resisting/preventing his arrest?

8) (if assault element established) Did IE’s assault result in actual bodily harm to

the officer?

It can be seen that a significant number of these involve the IE’s intentions and

subjective awareness. In other words they involve the IE’s internal thought processes as
opposed to externally observable actions. (This is of course true for the mens rea
element of any offence.) Such aspects are often extremely difficult for the Prosecution
to prove, unless the IE makes specific comments or admissions regarding o state
mind and understanding of the situation at the time. Since the interview process is the
only stage at which the police are able to talk directly to their suspect, i{sré&sem

with their prime opportunity to achieve this. It is therefore a key part of the IR’s task to

elicit such information from the IE during the interview. Further, given the evidential
status of interview data, any information thus elicited actually amounts to evioence
that point. Thus afE’s linguistic choices at interview can inadvertently provide, indeed

create, evidence which will support their own conviction.

Two further legal points merit further explication herlawful arrest and self-defence.

7.2.1.1 Lawful arrest
In order for an arrest to be lawful, the arresting officer must make it clear to the person
that they have been arrested, and why (PACE 1984, si2@ufficiently clear words

are not used, ... the person concerned will not be regarded as &fr¢Bleckstone’s

8 Alderson v Booth [1969] 2 QB 216
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2000: D1.4).'Such force as is reasonable in the circumstances’ may be used (Criminal
Law Act 1967, s.3). ‘The use of excessive force will not, however, render the arrest

unlawfuf® (Blackstone’s 2000: D1.7).

7.2.1.2 Self-defence

The law on self-defence is not entirely straightforward, and arises from the common
law as opposed to statute (in other words, its definition emerges from judge-made case
law and is therefore subject to constant refinement and reinterpretation). For these
purposes, and at the relevant time, it can best be stated as: ‘a person may use such force

as is reasonable in the circumstances as he honestly believes them to loefartbe

of himself or anothé® (Blackstone’s 2000: A3.30). It can be seen that this involves an

element of the subjective view of the defendant.

Another aspect of self-defence which comes into play here is the question of its legal
status as a ‘defence’. There is some theoretical debate as to whether it is, strictly
speaking, a defence or a matter of justification. The difference is between:

(a) something which negates a necessary element of an offence, and

(b) a situation where all necessary elements of an offence are made out, but a

separate factor is present which amounts to justification for it.

This becomes relevant for our analysis since in order to establish whether extra
circumstances exist which may amount to justification, the IR would need to intestiga
aspects which go beyond the elements of the offence which the Prosecution must
establish. If (as | will argue) the investigation tends to focus solely on making out the
prosecution case, this would probably uncover points related to (a), but couldilwell fa

to pick up on information relevant to (b). It should be borne in mind that this principle

29 Simpson v Chief Constable of South Yorkshire Police (1991) The Timesich 891
%0 Beckford v The Queen [1988] AC 130, per Lord Griffiths at p.145
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applies not just to selfefence but to a number of other ‘general defences’ such as

duress, mistake, and insanity.

As mentioned above, there are a number of other potential offences available in this
situation. For example: assault occasioning GBH/ABH on the IE by his mother, her
boyfriend, and/or the police officer; criminal damage to the fence; threats to killtsthrea
to destroy or damage property; breach of the peace; and others. However, the decision
has been taken (at this stage) not to charge the IE with other offences, nor to charge
anyone else with an offence. This does not make them irrelevant, however, as other
charges can still follow. The IR’s decisions about which potential offences to pursue

and investigate during this interview, and which to ignore, are therefore highly
significant in terms of shaping what happens next in terms of processing the event into

the judicial process.

In summary, then, there are a wide range of criminal offence frameworks which are
applicable on the facts of this situation. The charging decisions taken before this
interview took place have brought some to the foreground and minimised the relevance
of others, although all remain relevant to some degree. This section has outlined the
evidential points which need to be established for the most important of these offences.
This has highlighted that a substantial part of these offences depends on being able to
prove the internal state of mind of the IE, something which can most convincingly be

demonstrated through the IE’s own words.

A particularly interesting feature is that the IE could himself potentiallydssed as a
victim as well as, or indeed instead of, a perpetrator of criminal offences. But the
official availability of this role to the IE depends entirely on the decisions of others,
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namely the CPS. And the CPS will be heavily guided in making those decisions by the
evidence which emerges from this interview. And the evidence which is altowed

emerge in the interview depends heavily on the IR, as we shall see.

7.3 Analysis

7.3.1 Audience orientation

To begin, then, | wish to demonstrate that the audience orientation of participants
proposed in the previous chapter holds true for this intervieg that the IR orientates

his talk to the future audiences and purposes for the interview, whereas the IE does not.
We shall first consider the IR.

Example 7.1

IR:— James. | have to inform you that this interview is being tape recordec 1

right mate?= 2
IE: =yep 3
IR:— now | called you James, e- do you p- are you happy being called Jar 4

do you () 5
IE: any. i[t] it don’t really matter.= 6
IR: [no] =yeah okay so (.) you’re happy with 7
— [James] not Tommo 8
IE: [yeah] yep. 9
IR: okay mate. {clears throat} right. (-) let medoduce myself, my name’s 10

John David Green, Detective Constable.l2d I’m stationed at {small =~ 11
police station in suburb of mid-size city} in the CID department. can\ 12
— give me your name,= 13

IE: =it’s James Steven Thompson. 14
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Here the IR repeatedly addresses the IE by name, displaying knowledge of both his first
and surnames (the surname by implication from the abbreviated form used in line 8).
Indeed the IE’s name is the topic of discussion for several turns (4-9). Yet after this, the

IR asks the IE to give him his name (13). It is clear that the IR does not need this
information himself, and hence that it is being elicited for the purposes of other
audiences for this talk. It is interesting to note that the IE does not question this, but
gives his name in full. This is possibly an indication of the IE’s own awareness of the
institutional requirements of the context (cf. Clayman & Heritage 2002: 125 on news
interviewees), but equally it could be a response to the very formal and full terms in
which the IE introduces himself (10-13, especially 11). The taking, and indeed
supplying, of such cues to the desired response of the IE is a feature that will be

observed repeatedly in this interview.

It can also be seen that the IR specifically a&sE to ‘give meyour name’ (13). This
explicitly encourages the IE to orientate to the IR alone as his audience, wheryprecise
the point of the question is to elicit information for a different audience. |1 do not wish to
suggest that this is in any way deliberately misleading, but it nonethelesstbhotie

IR does not assist the IE to address the future audiences even when he is doing so

himself.

Example 7.2

IR: [...] can you give me your name,= 13
IE: =it’s James Steven Thompson. 14
IR: and date of birth, 15
IE:— XX of the XXth ninet[een-(??)] 16
IR:— [and where] do you live. 17
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IE: er {gives address}. 18

IR:— right sorry give us your date of birth again, 19
IE: XX of the XXth nineteen eighty 20
IR: right. (.) James. can | just ask you,yyu’re putting your hand 21

[over your mouth] and it muffles it up. 22
IE: [oh sorry. heh! {laughs}] 23
IR:— and [people have got to listen to this (after)]. 24
IE: [er, (.) nineteen] eighty. 25
IR: right. 26

This example contains explicit reference by the IR to the future overhearing audiences
(24), although it is interesting to note his use of the vague generic noun ‘people’ as

opposed to giving any explanation of their identity or purpose. It is also a good example
of the tensions in the IR’s task of fulfilling the needs of both himself as initial present
audience, and the different requirements of the other audiences. As requested, the IE
gives his date of birth (16), but the IR begins his next question before he has completed
his answer (17). As with the IE’s name, the IR will already know this date as it will be

written down in front of him, and hence he does not appear to actually listen to the
response, displaying the fact that this information is irrelevant to him persdatly

his interruption of the response has thwarted his real purpose in asking the question,
namely to elicit this information audibly for the future audiences and for its evidential
value. He therefore goes back and repairs this (19). It is interesting that the IR, possibly
trying to gloss over his mistake, pins the blame for this lack of clarity on the IE)(21-
when in fact the IE’s utterances are perfectly audible on the tape — it is only the IR’s

interruption which makes it unclear.
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Example 7.3

IR: =okay. (.) would {clears throat} so (.) the next question is would you 42
agree that apart from meself and (.) y- yers- gelfy (.) there is no-one 43
else (.) present in this [room.] 44

IE: [mm.] yep. 45

Once again the IR’s question here is entirely redundant for the purposes of himself and

the IE, but is intended to provide information purely for those who are not present. All
these examples demonstrate the IR’s clear awareness of the future overhearing

audiences and their evidential requirements. On the other hand, the following examples
demonstrate that the IE has no such awareness.

Example 7.4

IR: the officer’s received injuries that amount to, (.) what we call ABH and 343
that’s bruising, (.) which we accept could have happened during the 344
struggle, (.) but they still happened during the struggle with_youKself 345
and, okay! (.) the injuries w- you might not regard as serious, (.) in te 346
of (.) the fact (.) that it’s gonnu (.) put him in extreme pain. (.) but they 347
still amount, (.) to an ABH and I’ll tell you what they are, (.) graze to the = 348
left right elbow, (.) graze to the lar- left right knees, (.) graze to the le 349
right rear shoulder, (.) soreness, (.) at bruising below right breast anc 350

(.) the nip of his er nobe on his- node on his er (.) on his chest. (-) ok 351

IE:— (there) look there’Ve got some 352
IR: yeah, [(? what you) s-] 353
IE: [from falling on] the floor [(?)] 354
IR: [() hear] what you’re saying, (.) but the = 355
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officer’s saying, (.) that those (-) those (-) number of bruisings occurred 356
(.) whilst he was effectively arresting you. (-) and during the struggle 357

ensufed.] 358

There is a striking contrast between the amount of detail provided about the officer’s

injuries and those of the IE, who merely invites the IR to ‘look there’ (352). This

displays his complete lack of recognition of thesiniew’s subsequent audio-only

format, and the consequent need to describe what he is referring to. It also demonstrates
his focus on the IR as sole audience for his talk: ‘look’ can have only one intended

recipient here. It is not even clear what he mégrtsome’ — the IR’s previous turn

could provide ‘graz[es]’, ‘bruising’ or even the general ‘injuries’ as the intended

referent. There is thus no evidential value whatsoever to the IE’s response here. (The

IR’s role in this exchange will be considered in detail below.)

Example 7.5
IR: {clears throat} okay, (-) he also, (.) goes on to say, (-) that err, (.) he 369

actually, (.) grabbed hold of your hane) (e sorry (your)- grabbed hold 370

of your arm, (.) and told you, (.) that you were under arrest. 371
IE: they didn’t at all. 372
IR: and at that- and [at that you started to struggle.] 373
IE:— [no I’1l right I’1l stand up] in court against him on that 374

one cos he’s proper ly- | hatethat! (-) all officers lie to get out of it. (.) 375

and no-one even takes a word [of what (?? said?)] 376

The IE’s reference to the court suggests that he is not taking into account the fact that
his words here in the interview room will also be presented in court. To the IE that is a

distinct and separate context, far removed from the ‘here and now’ of the interview
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interaction. As also seen in the previous chapter (Example 6.6), this shows awareness of
the existence of the future court context, but the absence of an awareness of the direct

link to it created by the trans-contextual nature of talk in the interview room.

These examples are sufficient to illustrate the different audience orientationraf IR a
IE in this interview. These examples show occasions where this orientation isrmore
less explicit, and focus on small-scale, individual turn exchanges. However, the
intended audience for talk, and the purposes held by those audiences, will have a
significant influence on all aspects of the discourse. In the following sections | will
consider some of the ways in which this influence is manifest in wider themes on a
larger discourse scale throughout the interview, and the serious consequences which

result.

7.3.2 Offence construction

This section will analyse several aspects of this interview which caméiéelh

collectively as ‘offence construction’. Firstly we will examine the way in which the
elements of the relevant offences identified in section 7.2 above direct and shape the
IR’s discursive strategies during the interview. Secondly we will consider how the

elements which are most salient for the Defence are routinely overlooked or mchimis
by the IR. Finally we will see how the IE orients to the ‘offence framework’ being

imposed on the interaction. To begin with, it can be seen that the IR expressyhabel

events being discussed in terms of ‘offences’:

Example 7.6
IR: [...] lalso have to point out for the purposes of the tape that just 52
— before we came hinn here, (.) | arrested you, (.) in relation to the ass 53

on the police officer from the incident yesterday, (.) and in relation to 54
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- resisting arrest. okay? 55

IE: yep. 56

Here the legal frames of ‘assault’ and ‘resisting arrest’ are formally invoked*" this is
what the IE has been arrested for, and hence what he is being interviewed about. This

therefore sets the framework, and the (IR’s) agenda, for the whole interview.

It can be seen that the IR reifies the offences through the use of articles: ‘the assault’

and ‘aresisting arrest’. The use of the definite article here is interesting. ‘ Theassault’

carries the distinct implication that its existence is a given; a foregmutusion. But it

Is ultimately only an assault in the legal sense if a court decides it igniérigew is
supposed to be part of a long process leading up to that being determined. Its purpose is
supposed to be to investigate whether or not there may have been an assault, whereas
this implies that the IR has already decided that there-wasther words that he has
already made an assumption of guilt. We will see how this is borne out through the rest

of the interview.

Example 7.7
IE: [when he dragged] me out of the gate, (.) yeah | knew | [was] gonr 145
[IR: yeah] 146
get arrest[ed] but | was trying to get away. (.) dakidn’t hit him 147
[IR: yeah] 148
whatsoever. 149
IR:— that’s resis[ting] 150

%1 As already discussed above, these labels are too vabaentatched to specific offences, but these
will have been spelled out to the IE at the point ofsarfEhey will also be accessible to the future
audiences via the case file of which this interview wittdoae part. The lack of specificity here is
ultimately only a problem for the researcher.
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IE: [l had d-] yeah but | [had d- 151

IR:— [to me] that’s a resisting arrest.= 152

Here the IR takes the IE’s description of his actions and formally labels them as an

offence: ‘that’s a resisting arrest’ (152). This identification of events as amounting to a
concrete, legally determinable item is again compounded by the use of an article (as
opposed to the equally valid assertion ‘that’s resisting arrest’, which is in fact how the

IR first formulates it (150)). This example indicates that part of the IR’s approach is to

take the IE’s description of events and attempt to fit it into the offence frameworks he is
seeking to apply. Thus the relevant offence frameworks can be seen to directly dictate
the IR’s agenda. Building on this, the following examples all show how elements of the
‘prosecution checklist’ are directly incorporated into the IR’s discourse.

Example 7.8
IR: {clears throat}(.) now (-) first thing | need to (.) get out of yoli0of-(.) 113

ask yer, 114
IE: yeah 115
IR:— is (.) do you accept (.) that you assaulted (.) the police officer. 116
() 117

IE: no, (.) cos I didn’t assault him (er) I pushechim at the end of the day ant 118
| know thats countss an assault but I didn’t hit him. 119
() 120
IR:— do you accept that th- the officer, (-) was arresting you (.) at the time 121

IE: I didn’t know he was arresting me at the time. 122

The IR’s questions here go straight to the two key aspects which need to be established

for the Prosecution did an ‘assault’ take place, and did this incident occur in
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connection with a lawful arrest? If the IR can elicit admissions to both of these
elenents, then most of the requisite items on the checklist will be covered, and it will
then simply be a case of investigating the finer details in order to establish wtheh of
range of available offences is the closest fit to the facts. This would be a very
convenient shortut, but the IE’s responses show that he does not accept these basic

elements of the prosecution case. The IR will thus have to do additional work if he is to

establish that these essential elements were present.

It can be seen thaid IR’s turns here contain embedded assumptions about the presence

of these elements. The question frame ‘do you accept that...” implies that whatever

follows did happen (compared with asking e.g. ‘did you...”). The question is thus not

whether or not these things happened, but whether or not the IE accepts the situation as
it was— or at least as the IR sees it. This tends to support the assertion that the IR is
approaching the interview with a pre-determined view of what happened, based on the
assumption that criminal offences took place. This is not, however, a controversial
statement when it is considered that the police must have reasonable groungedb sus

that the IE is guilty in order to be interviewing him in the first place.

Example 7.9
IR: right when he grabbed hold of yer, 224
IE: yep 225

IR:— why- w- what did yowelieve he was doing when he grabbed hold of ' 226

As previously identified, several key elements of the prosecution case depend on the
rather difficult task of providingvidence of a suspect’s knowledge and intentions. In
particular, the more serious offence of s.38 OAPA 1861 requires the additional element
of ‘intention to resist arrest’. The IR’s question here can be seen to be directed at this
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specific offence element, and is designed to eliaitdeed to create precisely such
evidence in the form of the IE’s response.

Example 7.10
IR: {clears throat} okay, (-) he also, (.) goes on to say, (-) that err, (.) he 369

— actually, (.) grabbed hold of your haneh) (e sorry (your)- grabbed hold 370

— of your arm, (.) and told you, (.) that you were under arrest. 371
IE: they didn’t at all. 372
IR:— and at that- and [at that you started to struggle.] 373

Lines 370-1 are a clear orientation to the requirements of the s.89 Police Act 1989
offences, and s.38 OAPA 1861. These require the officer to have made it expressly
clear to the IE that he was being arrested in order for the arrest to have been lawful, and
hence for these offences to be available. The follow-up point in line 373 builds on this
assertion, despite the IE’s denial, by explicitly linking the arrest to the IE’s struggling.

This directly maps onto the s.38 OAPA 1861 offence of assault with intent to resist

arrest, which requires this causal link between the assault and the arrest.

The following examples demonstrate how the IR’s application of these ‘offence
frameworks’, and his focus on fitting events into the ‘prosecution checklist’, have the

potential to limit the informatior and hence evideneehe elicits in response.

Example 7.11

IR: [what] I’'m asking you James, (.) is to keep it straight. 250
IE:— yeah I did resist arrest [cos] [ didn’t (.) [want] to get arrest[ed.] 251
IR:— [right] [(@d}h- [so,] () what 252

action did youake, at the moment that the police officer grabbed 253
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[hold of] 254

IE: [just to] get away that was it. 255
IR:— what did you dot- t- to s- to resist arrest. 256
IE: | tried to- like he had hold of me arm, (.) | [tr]lied to get away, ... 257

[IR: (?)] 258

After an exhortation from the IR to ‘keep it straight’, the IE utters a significant

admission: ‘yeah I did resist arrest’ (251). (We shall return to the elicitation of this
‘confession’ in Example 7.43.) Immediately the IR interrupts: ‘right’ (252)% but the IE

had not finished his intended turn. The IE attempts to continue with an explanation for
his actions: ‘cos...” (251), but the IR repeatedly interrupts (252) and then continues with

his next question entirely disregarding the IE’s attempted continuation. In fact the IE’s
explanation here does not take matters much further, but that is beside the point. The IR
got the admission he was seeking and then actively discouraged the addition of further
information to contextualise that admission and providexatanation for the IE’s

actions. This could have been vital, in that it could have meant that the ‘confession’ was

not actually what it seemed, or, more importantly, the additional information cowd hav
amounted to a valid defence. Instead, the IR’s discursive behaviour here shuts down the

possibility of such information emerging.

Rather than allowing information which might undermine the admission to emerge, the
IR instead seeks to build on it by pursuing details of the IE’s actions. It is interesting to
note the IR’s rephrasing of same question into ‘offence’ terms here. He initially asks:

‘what action did you take, at the moment that the police officer grabbed [hold of]” (252-

32t is clear from the intonation on the audio recogdihat this is not a discourse marker or back-
channel, but is an attempt to commence a new turn and tafleahat this point. This interpretation is
further supported by his continuation of interruptive talklthe IE does relinquish the floor.
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4). Yet even though he receives an answer to this (255), his next turn has virtually the
same semantic content yephrased into ‘offence’ terminology: ‘what did you do ... to

resist arrest’ (256). This illustrates how the IR’s ‘offence construction’ is a type of
orientation to the later audiences and their purposes. This is not about making
something clearer for the current participantsguably the IR’s first version here is

more accessible to the IE than the secebdt instead it is directed towards the future
evidential function of the interview. It packages up the interview into readily

identifiable pieces of evidence.

A similar phenomenon can be observed in Exam@leOhce again this shows the IR’s
categorisation of events in offence terminology, including the explicit re-labelling
bruising as ‘what we call ABH’ (343-4). This also displays the fact that in this context
the power to perform this labelling belongs exclusively to the IR and is entirely
inaccessible to the IE. In the IR’s view, even if the IE (subjectively) ‘might not regard

[the officer’s injuries] as serious’ (346), they (objectively) ‘still amount, (.) to an ABH’
(348) (reified with an indefinite article once agatynd it is the IR’s view which

counts here. Further, the IR’s turn in lines 356-8 can be seen to address the link which
must be establiskdebetween the IE’s actions and the arrest, in order to activate the

additional offences of s.38 OAPA 1861 and s.89(1) Police Act 1989.

However, a noticeable feature here is the IR’s lack of follow-up to the IE’s response in

line 352. As already observetle IE’s response of ‘look there I’ve got some’ is entirely
inadequate evidentially. Yet the IR fails to pursue the missing information for his future
audiences, or provide a verbal descriptitmm the tapé, leaving a significant difference
between thewdence available of the officer’s injuries and those of the IE. The IR’s

focus here is purely on the alleged assault on the officer, and his lack of pursuit of this
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line of enquiry indicates that he does not consider it relevant at this point. Yet this is not
the case. It would be entirely relevanin terms of potential defencedo assess

whether or not the arresting officer was using reasonable force, in order to establish
whether or not the IE could legitimately claim to have been acting in self-dederece
consequence. (Remember that the question of whether or not the officer used excessive
force is irrelevant to whether or not the arrest was lawful, and so does not have a direct
bearing on establishing the prosecution case.) By not allowing evidence of injuries to
the IE to be brought in here, the IR potentially leaves the Defence disadvantaged if they
seek to rely on this in support of a claim of self-defence at a later stage, in thad it coul
be argued that this was not raised by the IE ‘on beingquestioned’ (s.34 CJPOA 1994).
However, it should be noted that this also leaves a potential gap in the evidence
available for future prosecution audiences, too, particularly in relation to the making of

a charging decision.

We shall now consider the IR’s treatment of elements which may be relevant for a

successful defence at other points in this interview.

Example 7.12
IR: right when he grabbed hold of yer, 224
IE: yep 225

IR: why- w- what did yowelieve he was doing when he grabbed hold of * 226
() 227

IE:— what, when he was- | thought he was (.) trying to hurt me at the end 228

— day- | was just (.) angry didn’t know what was going off [(or)] 229
IR:— [no.] whe 230
officer, (.) grabbed hold of yer, 231
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IE: yeah 232
IR: cos earlier on (.) you actually said at the beginning, (.) that when the 233
— off[icer (.) grabbed hold of yer] (.) you thought that he was going to a 234

[IE: I thought he was just getting me out of the garden.] 235

— [yer. (.) and you didn’t want to] be arrest[ed.] 236

As seen above (Example .96 IR’s question in line 226 directly addresses an

important element of these offences. The IE’s response raises two significant points for

the Defence. Firstly, he states he thought the officer was ‘trying to hurt me’ (228),

which supports a potential claim of sélffence. Secondly, he says that he ‘didn’t know
what was going off” (229), which indicates that he didn’t know that he was being

arrested, which again would provide a defence to certain offences (although not all).
Yet the IR does not pick up @ither of these aspects, instead interrupting with ‘no’

(230) and repeating his question, this time actually providing his preferred answer
which instead fits a finding of guilt (233-6). This effectively dismisses these @tent

defence points without properly exploring them.

Example 7.13
IE: and | got,Hif) and | got whacked over the head 453
with a truncheon and | got hit under me arm. 454

IR:— when you got hit and whacked o- w- when you got hit, (.) who hit yer 455

IE: my mum! 456
) 457
IR: yeah ¢-) so how many- how many times were you hit 458

IE: I don’t know I- | know | got hit (.) and | got hit there and then Iwas 459

knocked out! wan I! 460
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() 461

IR:— right. so you weren’t- (.) but y-(.) you weren’t aware of anyone else 462
hitting yer? 463
IE: no | seen my mum grab the truncheon out of me hand. 464

Here the IE once again asserts that he was himself assaulted, but does nostiitectly
by whom. Fbwever, the use of a ‘truncheon’ as the weapon would, in the absence of

any other information, lead to an assumption that the assailant was a police officer. It
can be seen that the IR’s priority appears to be to attempt to redress this in his

subsequent turns. Firstly he seeks clarification of who hit the IE (455). Then, in a turn
which seems designed to summarise the previous exchange (especially due to the
opening ‘so’ which so often occurs at the start of IR formulations), the IR chooses to

focus not on who did hit the IE, but whiain 't (462-3). This indicates that the IR’s
orientation is not to the fact that the IE was assaulted, but instead to estalvtiahing
something did not happennamely that the IE was not assaulted by the officer. This
suggests that the IR is not attemptingdm a full picture of the incident from the IE’s
perspective- surely for the IE what matters is the person who did hit him, not the
people who didn’t. Instead his priority appears to be to rule out potential weaknesses in

the prosecution case, or to eliminate possible lines of defence.

Having considered the way in which the IR shapes the interview discourse to

‘construct’ criminal offences, we shall now turn to the discursive behaviour of the IE.

Example 7.14
IR: [you expl]ain in your own words what happened yesterday. 66
IE: er first of all I rang my mum up and | had a argument with her on the 67
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phone, (.) and er (.) sommink stupid like I’ll smash yer windows or 68
— sommink like that. (.) er not (intentiorg) (.) just like I didn’t mean it (at 69
all), (.) I went round there (-) the police car went past (.) she flagged 70
— down tried to get me arrested. (.) for threatening behaviour, (-) the cc 71
was gonna have a word with me, (.) and then | thought he was gonni 72

arrest me and | tried to run off and he grabbed me. 73

Here the IE starts off using what sounds like offence termineldgtentioning’ (69) —

but which is incorrect. He immediately clarifies his intended meaning by rephrhsng t
in ‘lay’ terms: ‘just like | didn’t mean it (at all)’ (69-70). This suggests a desire to

‘speak the language’ of the police context, but also demonstrates his lack of fluency and
ease with it. Nonetheless, his (unprompted) use of the phrase ‘threatening behaviour’

here indicates a certain level of familiarity with the criminal justictesy.

Example 7.15
IR: who are they. 293
IE:— Andrew Pearsar my co-D for another offence yeah, 294
() 295
IR: right, 296
) 297
IE: an he was a witness, (.) an you’re gonna bel[ieve that?] 298
IR: [no. I haven’t] said-  haven’t 299
told you who the witnesses ate I’m asking you who the person is 300
you’ve just mentioned. 301
IE:— he’s my co-offendant. 302
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This again showthe IE’s familiarity with the criminal justice system, but again he gets

the terminology wrong. He uses the slang term ‘ co-D’ (for co-defendant), but when the

IR asks for clarification of this person’s identity the IE attempts to give the full, correct

term but produces another incorrect lexical itefo-offendant’ (302). In both these

examples the IE is apparently attempting to moderate his preferred mode of discourse in
order to conform to what he thinks is appropriate in this context, but instead the end

result is lack of clarity and potential communicative error.

Example 7.16
IR:— yeah. [what did] you thedo with the truncheon. 521
IE: [(as D] I didn’t do nowt! (.) my 522

mum grabbedt out of my hand then and whacked me on the head! (- 523

— like I’d hit an officer with a truncheon. now think about that. I’d be going 524

down for years woun’l. (.) [I’m] not thatthick. 525
IR:— [w-] you picked the trunchec 526
up, (.) with the intention of doing what! 527
() 528
IE: just keeping my mum’s boyfriend back. cos he was gonna hit me again. 529
— (-) not not the officer, (.) at all. 530

The IR’s questions here (521, 526-7) are clearly directed to offence elements once

again, particularly with regard to the question of intent. It can be seen that in response

the IE places strong emphasis on denying hitting the officer (524, 530), despite the fact
that the IR makes no direct mention of this. This indicates that the IE has picked up on

the underlying implication and accusation in the IR’s questions; in other words that he

recognises the ‘offence construction’ in the IR’s turns, and so moves to counter it.
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Such denial of unvoiced accusation is a common way in which IEs respond to the
‘offence construction’ agenda of IRs in my data. Here this can be observed in the way

in which the IE chooses to include details of what didn’t happen in addition to what did.
Further, there are any number of things he didn’t do with the truncheon, but he selects

what he considers to be the most relevant one to deny. And that relevance stems from
the underlying purpose of the entire interview: to establish whether or not the IE
assaulted the officer while being arrested. This is the overarching frame of the whole
interview interaction, oriented to by both participants at all times, sometkpbsitty

but also less directly, as in this example.

However, unfortunately for the IE he once again appears to have got it wrong. The
accusation which he selects to address here is that he hit the officer. But, iagedent
earliet the action of ‘hitting’ is not actually necessary for an assault. So, although the

IE is correctly orienting to an unvoiced accusation, he selects the wrong one. (At no
point in this interview is the IE ever accused of actually hitting the officer; it faoms

part of the prosecution case.) So although it may be true to say that both IR and IE are
orienting to the relevant offence frameworks, those frameworks do not appear to match.

This will be developed further in the following section.

7.3.3 Identity construction

The next discursive feature to be analysed in this interview is the identityustios
of the two participants. Leading on from the previous section, we shall begin by

considering how the IE portrays his role in the events under consideration.

The first point to note is that this IE denies these offences. The identity he seeks to

construct, therefore, can be assumed to be that of an innocent man. In Example 7.16 we
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observed his emphasis on establishing that he did not hit the officer, but also that this
does not in fact assist him legally. We also noted the mismatch betweerutidesml
offence framework and what the IE appears to understand it to be. In this section | will
show how this apparent misunderstanding appears to lead the IE to construct a very
consistent and detailed identity for himself and his actions, but unfortunately for him it
is one that not only does not fit a ‘“Not Guilty’ identity, but in fact fits rather well with a
‘Guilty’ one. We will see that the IE chooses, without prompting, to repeat over and

over again elements which support theseution’s case, all the while protesting that

he has done nothing wrong. The IE’s belief in his own innocence is apparent from the

following examples:

Example 7.17

IE: [l come out of my- (wait a minute) | was walking out | was walking 131
out of my gar]den, (.) and he goes you’re coming down the station. (.) I 132

— says I’m not cos I haven’t doneowt. (.) he goes you’re coming down the ~ 133

— station. (.) and I goes I’'m not, (.) cos I haven’t done nowt wrong. (.) 134

because all I’'m doing was coming round to get my stuff, (.) cos that’sallI 135

went round for, to get my clothes, (-) and he grabbed me and then w 136

back through a fence, [...] 137
Example 7.18
IE: [yeah but] I (feel) I’'m gonna get stitched up 591
[by the] lot of them [aren’t I]. 592
IR: [what] [1' will] do, 593
@) 594

IE:— know what I mean [I didn’t even risk t-] risk- | coulda- | coulda tried to 595

[IR: is I am going to] 596
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- leg it out of the hospital if | knew | was guilty, (.) w- plemtfychances 597

there was a dodsehind me. 598

We will now consider two aspects repeatedly stressed by the IE, namely hi®asserti
that he did not hit the officer, and the constant claim that he was trying to get dgay. T
above assertions of innocence indicate that the IE does not see thesaslaim
inconsistent with a “Not Guilty’ persona. The identity which the IE is seeking to

construct through these details is thus not one of a person who behaved in a criminally
culpable manner which these details are intended to mitigate, but one who is not
actually guilty of anything at all. However, given that the officer was attergt

arrest the IE at the time, any action to ‘get away’ would of course amount to ‘resisting

arrest’. And any physical contact with the officer, or indeed anything which would

cause the officer to apprehend that such contact might take place, is enough to make the
IE guilty of ‘assault’. The fact that he did not hit the officer is thus largely irrelevant —

the IE has chosen the wrong ‘offence element’ to deny. The identity which the IE

creates through the following examples is thus one of a person who is in fact guilty of a

number of serious offences.

Example 7.19

IE: (-) thercopp 71
— was gonna have a word with me, (.) and then | thought he was gonni 72
— arrest me and | tried to run off and he grabbed me. (.) we scuffled, (. 73

through a fence, (-) and then (.) we were scuffling on the floor me an 74

— police officer, (.) it wan’t [ wan’t punching him or oot like that I was just 75
— like you know like push[ing] an that, trying to get away he was holdin 76
[IR: mm] 77
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— on to my legs that’s all I wanted to do run away (-) 78

In this one short example we see that the IE effectively admits all the awgcess
elements to make himself guilty as charged. Lines 72-3 contain an admission that he
thought he was being arrested and so tried to run off, and in line 76 he admits pushing
the officer. Yet this is not as a result of any prompting or robust questioning by the IR,
but in response to a very open invitation to ‘explain in your own words what happened
yesterday’ (66). But a closer analysis shows that once again the IE is emphasising what

didn’t happen, and is orienting to unvoiced (and therefore assumed) accusations. He
thus attempts positive sgibrtrayal by stressing that he wasn’t being aggressive

towards the officer or attacking him (‘I wan’t punching him or oot like that’, 75), but

that on the contrary he was trying to get away from him and so was pushing him away
(76). In many potentially violent or aggressive situations this might well harethe

‘right’ thing to do, but not here.

The same assertions are repeated by the IE a striking number of times in thisantervie
It is also significant that they tend to arise generally not in response to arfficspeci
questioning but are offered as additional supporting information by the IE. This
indicates that they are an important and deliberate part of the version of events he
wishes to portray. For example:

Example 7.20
IR: right. (.) so witnesses that we have at the scene, (.) have basically (- 314

that they formed the opinion (.) that you were going to hurt the police 315
officer.= 316

IE:— =if was gonna hurt the officer, (.) I had (.) so many oppor[tunities] 317
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IR: [all ’'m saying] 318
is (.) why would they say that. 319
IE: I don’t know do I! cos it- they’ve seen (?) struggling together (.) and fell ~ 320
through a fence right, (.) | could a- (.) the officer was on the floor! (.) 321

— right, (.) I could ave hit him so many times but I didn’t. (.) I tried to get 322

— away. (.) [ didn’t even touch the officer. 323
Example 7.21
IE: [tHis- [no] this was while | 506

was_awayfrom the officer. (-) the officer was on the floor, yeah? (.) I 507
- (roll-) I'd got a- I’d got up, (.) and I was just about to get away. (.) [ain’t 508
— hit the officer or nowt like that, he had hold of my legs. (.) and as he | 509

hold of m-me legs all the officer said was em (.) will you try and help 510

restrain him. (.) you get him down. [right?] 511
Example 7.22
IR: he said the situation was such that he was asking people that were 417
standing by, (.) to assist him. 418
() 419
IE:— | was only- aaahhr! (fucking!?) [l was] trying to get away! 420
Example 7.23
IE: [’m s- no, not]_saing that! 448
() but partof it’s wrong! 449
IR: well which part’s wrong. 450
IE: the one where he says oh, I’'m arresting yer at the gate. (.) he didn’teven 451
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— saythat (.) at all (--) and I didn’t even it im! I just fell through the fence ~ 452
that’s w- (.) that was it. and | got hif.) and | got whacked over the hea 453

with a truncheon and | got hit under me arm. 454

(See also lines 125, 257, 259, 264-5, 483, 493, and Example 7.16 above.)

It is tempting to assume that the IE simply does not know what amounts to an ‘assault’
in legal terms. But the following example suggests otherwise.

Example 7.24
IR: {clears throat}(.) now (-) first thing | need to (.) get out of yol,of-(.) 113

ask yer, 114
IE: yeah 115
IR: is (.) do you accept (.) that you assaulted (.) the police officer. 116
() 117

IE:— no, (.) cos I didn’t assault him (er) I pushechim at the end of the day anc 118

— | know thats countss an assault but I didn’t hit him. 119

Rather bizarrely, the IE’s denial of the direct accusation of assault — ‘no ... I didn’t

assault him’ (118) — is immediately followed by an admission that he did act in a way
that he knows does ‘count’ as assault. This seems to suggest that to the IE there are two
separate definitions in operation here, one being the technical legal definitioheand t
other being bsed on the IE’s own notion of what is right or wrong. And it appears that,

at this stage at least, it is more important to the IE to portray himself @a®sewho

did not do what he considers to be ‘wrong’ than it is to consider the legal consequences

of his words. This can also be observed in the following example.
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Example 7.25

IR: [but you said ear-] y- you said earlier on, (.) and I 140
guote, (.) you said at the very beginning, (.) that you thought that the 141

officer was gonna arrest yer and that’s when you st[arted to struggle] 142

[IE: well yeah whe 143

— to [try and get (away.)] 144
IE: [when he dragged] me out of the gate, (.) yeah | knew | [was] gonr 145

[IR: yeah] 146

— get arrest[ed] but | was trying to get away. (.) dakidn’t hit him 147

[IR: yeah] 148
— whatsoever. 149
IR: that’s resis[ting] 150
IE: [l had d-] yeah but | [had d- 151
IR: [to me] that’s a resisting arrest.= 152

IE:— =yeah itis resisting but (.) at the end of the day (.) I had (.) so many 153

— opportunities to [(hit the officer)]didn’t. 154

[IR:{clears throat}] 155
IR: right. 156
IE:— and Iwouldn’t. 157

Yet again the IE directly admito criminal liability (‘yeah it is resisting’, 153) while
denying other, less legally significant aspects of his behaviour. What appears to be
more important to him, even if it amounts to admitting guilt, is creating theciimiag
himself as someone whadi’t, indeed wouldn’t (157), hit an office(cf. Edwards

2006), and whose only motivation was to get away from the situation, presumably as

opposed to wanting to stay or to escalate it. What is surprising is that this positive
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identity construction appears to take priority over portraying himself as innocent of
criminal charges. This seems to indicate a surprising disregard for the consegfiences

this interview in terms of its future role in the judicial process.

As a final point, however, let us return to the following extract from Example 7.16:
IE: like I’d hit an officer with a truncheon. now think about that. I’d be going 524

down for years woun’l. (.) [[’m] not thatthick. 525

Thus far we have seen that the IE attempts to portray himself as not the sort of person
who would hit a police officer, even if he effectively admits guilt in the process. This
may have lent the IE’s identity a certain ethical weight, something which could

potentially have gone in his favour at sentencing. But his words in lines 524-5 suggest
that this is less on moral grounds, but instead because he is aware that such an action
would be viewed especially dimly by the legal system and would result in a long
custodial sentence. As observed elsewhere, this indicates a rather unexpected
awareness of some aspects of the criminal justice system, while simultaneously
displaying a complete lack of awareness of others. The key aspect which the IE has
overlooked here is the future use of the intervaewvidence. Despite the IE’s assertion

here that he 1s ‘not that thick’, he is likely to feel rather foolish when his words here are
relayed to the court which will ultimately be judging him. It seems rather unlikaty

he would have uttered such a statement while standing in the courtroom responsible for
sentencing him. Yet that is effectively what he has done, due to the transtgainte

nature of interview discourse.

We shall now turn to the constructiontbé IR’s identity. Firstly, we shall examine

how the IR chooses to portray himself as a disinterested recipient of the IE’s talk, akin
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to the neutral stance of the news interviewer discussed in Chapter 6.2. We shall then

consider how well this matches with his actual discursive behaviour in thigémte

Example 7.26

IR: right. (.) if we start then from the beginning, 62
IE: yep. 63
IR:— D’m just gonna sit back and listen to yer, 64
IE: yep [that’s fine] 65
IR: [you expl]ain in your own words what happened yesterday. 66

At the start of the questioning phase of the interview, we see that the IR describes his
role to the IE as someone who will be a passive recipient of his version of events, his
lack of direct involvement emphasised with ‘just gonna sit back’ (64). It should be

noted that immediately following this exchange, the IE does give a fairly long,
uninterrupted narrative description of the events of the previous day (67-86). However,

the interview clearly does not continue in this fashidhe IR is very much an active

participant.

Example 7.27

IR: okay! (-) mm. {-) {papers} James. 532
IE: yep. 533

IR:— I’ve heard what you said, (-) I’'m not- (.) I’m not going to, (-) say one way 534

- or the other, (.) whether- (.) | belieiteor not, (.) because that’s not down 535

— to me. 536
IE: mm. 537
Example 7.28

IE: you know my my mum’s witness|[es, | 584
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IR: [go on] 585

IE: they’re as bad (.) as anybody else, (.) who I know gets in trouble. the 586
whole lot of them. (.) ahhhrr fu- 587
IR:— James(.) I picked this file up, (.) and I’'m reading through it. (.) ’'m 588
— making no value judgement, (.) on anybody. (.) and that includes yot 589
[okay?] 590

Both these examples contain claims by the IR that his own subjective opinions play no
part here, including the apparent assertion that even hid@wffs are not ‘down to’

him (535-6) in this institutional capacity. Yet this strong, repeatedly assesiedafi
neutrality is not entirely borne out by his actions during this interview. In the following
example, taken from very early on the interview, the IE has just described being hit on
the back of the head with a truncheon by his mother, which resulted in him being
knocked out and taken away in an ambulance.

Example 7.29
IR: mm. (.) now y-you mentioned early on that (.) you don’t want to (.) t- 103

and this was before we came [in (when you were at the counter)] 104
IE: [yep. I don’t want to press] charges on my 105
mum. 106

IR:— right. (- not (.) that (.) I’ve read the circumstan[ces,] (.) not that I believe 107

] 108

— that there was (.) any reason for you (.) to be press|ing] charges to b 109
Nl 110

— honest yourself but, (.) that would be for a court to decide. 111
IE: yep 112
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Here we see the IR explicitly stating his personal beliefs (‘I believe’, 107), which are

based on having ‘read the circumstances’ before the interview began (107). The
documentation available for him to read at that stage would, of course, not contain
anything from the IE’s perspective. This is a direct acknowledgement that he had come

to a view about certain aspects of this case before hearitig’ thersion of events in

the interview. Based on this information, the IR has decided that there is nofiason
the IE to press charges against his mother. Yet his injuries very clearly amount to a
serious assault (in fact to GBH), and there is no dispute that his mother intentionally
caused those injuries. The basic elements of a successful prosecution daesetoet
made out. What the IR is saying, therefore, is that he has decided that therédis a val
defence available to the mother. This may well turn out to be the case. Hptgeve
have come to this decision before speaking to the victim indicates that the IR most
certainly has made a ‘value judgement’ about what happened in terms of what would
amount to reasonable force and self-defence, and about who was an aggressor and who
a victim. This rather calls into question his claims of impartiality towdrel$E’s

account. This topic recurs at the end of the interview:

Example 7.30
IR: right. (.) let me (.) put this to you here and now. (-) y- in terms of wha 554

you’ve said about pressing charges, (.) at the moment a- at this moment ir 555
— time, (.) ifthere’s any stage in the (.) future that you want to (.) put 556
— forward mitigating circumstances, (.) what you’ve already said to me, (.) 557
in relation to the situation with your mother, (.) you can do that. (.) | a 558
not in a position where | feel, (.) that | am going to arrest your mothe: 559
— in relation to (.) what you re[gard as] 560

IE: [she (s??t)] a truncheon over my head (1 561
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[?2?227)] 562
IR:— [what you regard as] assault on you. (.) okay? (.) that’s what I’'m saying, = 563
(.) ifater () if at any stage | am told differently, (.) then | will review t 564
— situation. (.) but whatam saying to you is, (.) if you w- intend to use tI 565
— as mitigating circumstances, (.) if the need arises, (.) then you can p1 566

forward. (.) all right? {-) right. i- (.) I’'m gonna bring this interview to a 567

close now mate, 568
IE: yep. 569
IR: is there anything else that you want to say before | do that. 570
IE:— no. 571

Here the IR describes the mother’s actions as ‘what you regard as assault’ (560, 563), a
description which makes a pointed contrast with his earlier description of the officers’

much less serious injuries as ‘what we call ABH’ (343, Example 7.4). Both the IE and

the officer have received injuries at the hands of others, but the IR labels them in such a
way as to ensure that one gets institutionally recognised and acted upon, while the other
does not. The use of personal prongessecially the juxtaposition of ‘I’ and ‘you’ in

lines 558563, also belies the IR’s claims of neutrality. It is also noticeable that here he

opts to use the personal ‘I’ rather than invoking his institutional identity with ‘we’, as

seen in the earlier example.

A further point to note here is the mention of ‘mitigating circumstances’ (557, 566).
This is a legal term which relates to information put forward by the Defence in court at
the sentencing stage. It can therefore only arise after a finding of guilt (or apde)y

Although the IR hedges this with ‘if the need arises’ (566), this nonetheless indicates
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once again that the IR has already pre-judged the outcome. He appears to be conducting

this interview on the assumption that the IE is guilty and will be convicted.

The mention of ‘stage[s] in the future’ (556) and of legal principles applicable only in

the courtroom indicate the IR’s orientation to the later court context during this much

earlier stage of the judicial process. And once again we see his orientation
predominantly to the Prosecution agenda in his focus on (a) what might reduce a
sentence (after a successful prosecution); and (b) whether or not other charges should
be brought against someone else. However, by focusing only on whatheither’s

actions amount to an offence, this overlooks the possibility that they may also amount t
adefence for the IE. (The fact that the IE was hit over the back of the head does at least
allow the possibility that he was legitimately trying to leave theesteavoid serious

injury, hence providing justification for evading arrest.) But having decided that the
mother’s actions do not amount to an offence the IR deems them no longer relevant,

and hence does not explore them or allow the IE to elaborate.

In fact, he explicitly closes this down as a topic here. By telling the IE that he will be
able to give this information at a later stage, he thereby strongly impligsithabt
appropriate for the IE to do so at this stag@here’s any stage in the (.) future that

you want to (.) put forward mitigating circumstances, (.) what you’ve already said to

me, (.) in relation to the situation with your mother, (.) you can do th&4-7); ‘if the
need arises, (.) themu can put that forward’ (566-7). In addition, by referring to ‘what
you’ve alreadysaid’ (557) he further implies that nothing more should be said about it

here. The IR’s use of the permissive ‘can’ in both instances also makes it clear that it is

up to him to determine what the IE can and cannot talk about, and that it is he alone

who determines what is relevant in this context.
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Given these strong indications by the IR, the exchange in lines 570-1 is perhaps not
surprising. The IR makes what might appear to be a very open invitation to the IE to
add any information he wishes to the interview (as required by PACE Code C 4.17)
However, viewed in the immediate discursive context of the directly preceniimgj t

where the IR has made it clear that he does not consider information about the assault
on the IE relevant, it is hardly surprising that the IE simply replies with ‘no’. The

significance of this for the application of s.34 CJPOA (whereby defendants will be
prejudiced if they do not mention when questioned something which they later wish to

rely on) is obvious.

A final point to note on this subject is an interesting slip-up made by the IR when

administering the caution at the start of this interview.

Example 7.31
IR: (.) okay. (.) have to remind as well of the caution, and that is that you 46
not have to sagnything but it may harm your defence if you fail 47

mention_ whemguestioned something which you later rely on in court. 48
— anything you dessay may be used in evidence against you. do you full 49

understand [what that] means. 50

The IR strays from the given wording by adding two highly significant words: ‘...may

be used in evidence against Y40). This can be seen to match the IR’s apparent

focus on the interview as an opportunity to collate evidence for the Prosecution only.
This overlooks the fact that it is equally important to cover information that may be
relevant to a defence, not only so that the IE is given a proper opportunity to mention all
points which he may later wish to rely on, but also so that the police and CPS obtain all
information relevant to their investigation and to the charging decision.
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Thus far we have seen that the IR appears to be focusing only on the needs of the future
prosecution audiences, and not those of the defence. Given the control that an IR has
over the interaction in their institutional role as questioner, any agenda held by the
person in that role is likely to influence the version which is allowed to emerge from the
IE during the intervievwprocess. In the next section we will consider how the IE’s

narrative is indeed shaped and directed by the IR’s agenda, despite apparently being the

IE’s own version in his own words.

7.3.4 Story co-construction

In previous discussion (Chapter 6.3) it was established that the police interview
represents a formative, drafting stage of story construction. At this point in the judicial
process, each side’s narrative of events is in the process of being created and assembled.
Part of the function of the pre-trial investigative stage is to establislathein issue’

(as discussed in Chapter 4.5); in other words to determine which elements are agreed by
both sides and where the areas of dispute lie, and hence what the trial needs to be about
(or indeed if there need be a trial at all). So an important part of the interview psocess i

to decide which elements will eng in the final ‘stories’, which can be edited out,

which are minor details and which major themes.

Thus at the interviewtage the IE’s version of events is still under construction, with

topic and relevance being keys areas under negotiation. We know that the person in the
role of questioner has considerable discursive control over precisely these areas
(Greatbatch 1986). We have seen that the IR orientates strongly to the prosecution
framework and tends not to address defence aspects. We have seen that the IE is
considerably less aware of the applicable ‘offence frameworks’, and hence of what

needs to be incorporated into his account. Further, we have observed the IE taking cues
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from the IR as to the preferred content of his utterances. Putting all these factors
together, there is a strong likelihood that the account elicited from the IE during this
interview will be heavy influenced by the IR’s prosecution-focused priorities rather

than his own defence needs.

We have also seen that the IR appears to have approached this interview with a pre-
conceived version of events in mind, or a ‘Guilty scenario’ (cf. Auburn et al.’s (1995)
‘preferred version’: 357), based by his own admission on the information he has read
beforehand (Example 7.29). We shall therefore begin by examining how that
information, in the form of the prior statements of other witnesses, influences the
interaction and the story which is constructed through this interview. Firstly, Wwe wil
see how the IR uses these statements as the basis of his questioning.

Example 7.32
IR: and the other point that | want to e- to put to you is feiears throat}(} 283

— during (-) the course of the struggle), I('m reading from the (.) officer’s 284
— statements and other witness statementsclears throat} (.) it’s quite 285

clear that these people (.) formed the opinion (.) that you were- you \ 286

attacking (.) the police [officer.] 287
IE: [T don’t think] who’s the witnesses. 288
IR: I can’t tell you their [names. ] 289
Example 7.33

IR:— right. (.) so withesses that we have at the scene, (.) have basically (- 314
that they formed the opinion (.) that you were going to hurt the police 315
officer.= 316

IE: =if was gonna hurt the officer, (.) | had (.) so many oppor[tunities] 317
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IR:— [all ’'m saying] 318
— is (.) why would they say that. 319
IE: I don’t know do I! cos it- they’ve seen (?) struggling together (.) and fell ~ 320
through a fence right, (.) | could a- (.) the officer was on the floor! (.) 321
right, (.) | could ave hihim so many times but I didn’t. (.) I tried to get 322
away. (.) I didn’t even touch the officer. 323
IR:— as | understand it, \you say you’ve tried- you could have hit him so 324
many [times] 325
IE: [yeah but] I didn’t= 326
IR:— =as | understand it, (.) you were trying to hit him (.) on a number of 327

occasions and you were stopped (.) by witnesses that were present. 328

IE: I don’t think- 329
() 330
IR: on at least two occasions. 331
IE:  no! () I didn’t [(hit either)] 332
IR: [which re]sulted in, (-) your mother actually finally hitti 333
you over the head. 334

These examples show that the IR appears to treat the information contained in these
witness statements as established fact, as ‘evidence’, and not merely as subjective

opinion. Although the IR qualifies the status of his assertions with ‘as I understand it’

(324, 327) it is noticeable that this contains the personal pronoun, transporting the
content from the witnesses’ perspective to the IR’s own view. The assertions made in

the witness statements already appear to have been incorporated as fixed, non-

negotable features in the IR’s version of the story. This matches the tendency in our
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society to accord the written text a higher, more authoritative status than ita spoke
counterpart (Biber 1988: 6-7), as also observed in the privileging of the written
transcript over the spoken version of the interview discussed in Chapter 5. This
apparently elevated status of prior written statements can also be observed in the
following example.

Example 7.34
IR:— [I’1l read exactly what]’s said, (.) “l said (.) 377

| have received a complaint that you have made threats to commit 378
damage. (.) of.) or-t- to kill the occupant (.) and | am going to have tc 379
talk with you about this. (Hereplied, (.) “I’m going nowhere with you, 380

(.) your (.) you’re doing nothing.” (-) the officer said to you “calm down. 381

(.) I just need to speak with you. (.) about what (.) has (.) happened.” 382
() 383
IE: | said yeah, (.) | walked out of the gate, (.) he [grabbed] me, 384
IR: [so-] so would you ag 385
(.) that what the officer has just said to that point [is] correct. 386
IE: [yeah] but until we ( 387
[the gate] 388
IR: [hang on!] 389
IE: aaarrrr! y-you’re [changing it all the time!] 390
IR:— [no no, (.) ’'m] readingto you what it saysio you 391
— want to hear what it says don’t yer. 392
() 393
IE: [yeh a-] 394
IR:— [so you] can make a response to it. 395
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IE: aar {grunt/agreement token?} 396

(--) 397

The reference ttexactly what’s said’ (377) contains an implication of precision and
accuracy, and of authority. The inference invoked here is that sintie’theords are

an ‘exact’ rendition of the statement, the contents of the statement are equally accurate

and truthful.The use of the passive ‘what’s said’ is also interesting: the deletion of the
officer as agent minimises the subjective nature of this version as the account of a
named individual. This also occurs in lines 391 and 392. Instead of describing the
account as what the officer says, the IRmefe ‘what it says’. This attributes agency to

the written statement itself, again removihgofficer’s subjective agency in creating

that version, but instead attributing it to an inanimate objéance quite literally
‘objective’. Another related feature heretlig assumption that the witness’s statement
contains a completely accurate, wdotd-word reconstruction of what was said at the
scene. Linguistically this is highly unlikely, bordering on impossible (Coulthard 1996,
Solan & Tiersma 2005: 98j. Yet the presence of these words as direct quoted speech
(rather than reported speechboth the officer’s statement and in the IR’s repetition of

them, presents this as unproblematic fact.

This example also contains an explicit statement thaRtiserdle here is to respond

(395). This responsive discursive role is frequently allocated to IEs in my data,
especially with regard to prior written witness statements. This theorgadiallvs IEs

the opportunity to respond to every allegation being made against them, which is a key
institutional task for the interview. However, it also meansttialE’s version can

only emerge as secondasy;a reaction to the already fixed ‘Guilty scenarid which has
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emerged from the witness statements already written down, and hence formaiksed. It
thus derivative, its structure and content dictated by the prior source, rather than
emerging with its own narrative identity as it might if it were a “first telling’. Further, it

can been seen that as soon as the IE tries to put forward his own details or version of
events here (384, 387, 390) the IR interrupts him and prevents him from continuing
(385; 389; 391-2), thereby actually preventing the IE from producing his own narrative

version in response the officer’s statement.

This responsive role is also invoked in the following example, taken from the end of
this interview where the IR is explaining what will happen in a subsequent interview

Example 7.35
IR:— Iwill be putting to you, (-) what (.) the evidence is. (-) or what people 600

— have said. (-) and you will then have ygyrchance to reply to that. (-) ¢ 601

decision will therbe made at the end of the day looking at whatve 602

said, (.) and what (-) [(??7?)] 603
IE: [well yeah there’s about seven witnesses, | they’re all 604
gonna’ve fucking got together last night aren’t they. 605

Once again we have explicit acknowledgement thalRheaccount will be a second
version, based on and around the pre-existing witness statements (601). This also
contains an acknowledgement that a direct comparison will be made between the
witnesses’ accounts and the account elicited from the IE during the interview process,

and that crucial decisions will flow from this (602-3). This highlights how essentsal it i

for the IE that he is enabled to put forward his own account at this stage.
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It is also significant to note the IR’s description of other people’s statements as

‘evidence’, which he instantly corrects (600-1), once again indicating the status he
accords them. Alongside the labelling of the IE’s version as something to be put

forward as ‘mitigating circumstances’ (Example 7.30), it can be seen that the IR, at this

early stage, is already ascribing their words a particular role in the latergrobesis
further support for my assertion that IRs orientate strongly to the evidential value of
people’s utterances at this stage, especially the IE’s during the interview itself, and are

hence orienting to the future audiences and contexts for these data. The key additional
point here is the observation that the prior stages of the judicial process, in tloé form
the taking of witness statements, also influence interview interactios further

reinforces my overall argument of the necessity of treating the police interveaw as
integral link in a chain of events, heavily shaped by other events along that chain, as
opposed to viewing it as an independent, free-standing discursive event. This is equally
true for interviewees and others directly involved in this process as it is for the

researcher.

We can observe another aspect of this link between the various stages of the judicial
process in the following example, in fact an extract from Example 7.33, which also
links back to our previous discussion of ‘offence construction’.

Example 7.36
IR: right. (.) so witnesses that we have at the scene, (.) have basically (- 314

that they formed the opinion (.) that you were going to hurt the police 315

officer.= 316

It can be seen thdiit addresses the basic element of an ‘assault’, namely whether the
victim would have ‘apprehend[ed] the imminent application of unlawful force upon
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him**® . Without access to the witness statements, let alone the actual Btat@kirey
process, it is perhaps dangerous to speculate about how this information came to be in
multiple witness statements. However it can be acknowledged that it isuatisial

for more than one witness to have specifically, and independently, decided to comment
on what they thought another person intended at a given moment. The fact that this
happens to correlate with an important offence element does tend to support the theory
that this information was elicited due to specific prompting by whoever took the
statements (cf. Rock 2001). This is not to suggest that there is anything wrong with so
doing-— it is an entirely legitimate part of the investigator’s task to attempt to establish

whether these elements are presemtit the point to note here is how that earlier
prompting is ‘recycled’ and reproduced in this interview (Aronsson 1991), and hence
becomes part of the account elicited from the IE at this later stage. And further, it shows
that the tendency to concentrate on prosecution points, and to overlook potential
defence points, appears also to happen at other stages in the process. It thus has already
had an influence on the evidence gathered even before the interview stage. By the time
the completed bundle of evidence is passed to the CPS for the charging decision, such
elements will have gained significant prominence through such repetition, to the point
where they potentially take on far greater weight than might otherwise have been the

case. And, by the same token, potential defence points will have become minimal.

We will now turn to other ways in which the IR influences the version which is elicited
from the IE during this interview. Firstly we will consider the IR’s treatment of the IE’s
own prior (verbal) statements in the interview, before looking at other ways in which

the IR ‘co-constructs’ the IE’s account.

33 see footnote 22
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Example 7.37
IR:— [but you said ear-] y- you said earlier on, (.) and I 140

— guote, (.) you said at the very beginning, (.) that you thought that the 141
officer wasgonna arrest yer and that’s when you st[arted to struggle] 142
[IE: well yeah whe 143

to [try and get (away.)] 144

It can be seen that the IR attempts to treat the IE’s prior verbal utterance in the same

way as a written statement, from which he can ‘quote’ (141). ‘Quotation’ implies that

the IR has an accurate source to which he can refer, which is of course not the case. He
may have made his own written notes while simultaneously conducting the interview,
but (as with the transcription issues discussed in Chapter 5) this will at best be an

approximation. Indeed, this is (my own interpretation of) what the IE actually said:

IE: [...] and then | thought he was gonng 72

arrest me and | tried to run off and he grabbed me. (.) we scuffléd, 73

Although the IR’s version is similar to the IE’s words, it is certainly not an accurate
‘quote’. In fact it alters the IE’s words subtly but significantly, re-casting the scene
described in a different light (cf. Heydon 2005: 138). Firstly, the IE’s ‘scuffle’ (73) has

in the IR’s version become ‘struggle’ (142), an action which is much closer to the
offence element of resisting and/or obstructing the officer. In additiarffling’
implies mutuakive and take, whereas ‘struggle’ suggests action by one person against
another. It is also significant that in the IE’s version he is first grabbed by the officer,
whereas in the IR’s version the officer takes no active role. Further, ‘run off” (73) has

become ‘get away’ (144), which contains an implied indirect object: the IE must have
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been trying to get away from something. The implication, supplied by the preceding

part of the IR’s turn, is that he was trying to get away from the arrest- which is of

course an offence. It is worth noting that the IE only says that he thought he was going
to be arrested (72-3), in other words he is saying that the officer had not actually tried to
effect the arrest at the point where he grabbed the IE. This is potentially a very

important point, but it is not investigated by the IR here.

Example 7.38
IR:— right. (.) okay. (} [now] you said that you made threats, 158
[IE: n-] 159
IE: yeah 160
() 161
IR: w- (.) what were the threats you made, [and] who did you make emt 162
[IE: a-] 163
IE: as | says [(?)] 164
IR: [and] why! 165

Once again the IR’s formulation in line 158 packages up the IE’s prior words into an
‘offence framework’: ‘you said that you made threatsBut the IE did not use this

phrase. This is (my interpretation of) the source of this formulation:

IE: er first of all | rang my mum up and | had a argument with her on the 67
phone, (.) and er (.) sommink stupid like I’ll smash yer windows or 68
sommink like that. (.) er not (intentioning) (.) just like I didn’t mean it (at 69

all), 70
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Again it can be observed thatgument’ (IE, 67) implies two-way interaction, whereas
‘threats’ (IR, 158 & 162) are decidedly one-way. Yet the IE simply agrees with the IR
here, effectively admitting to a further criminal offence in passing. We have already
noted that he has (apparently) not been charged in relation to this, but this is still very
much a possibility. Several factors can be observed in relation to the IE’s agreement

here. Firstly, the IR introduces the ‘fact’ that the IE has made threats not as a new

element, or as an accusation to which the IE is invited to respond, but as a pre-
established, nobententious ‘given’. It is introduced as an introductory preamble to a
question, subordinate to the consequent main ‘point’. The extra level of embedding

created byhe indirect quotation also buries the ‘making threats’ element deeper into

this already subordinate part of the IR’s turn. Its importance is thus underplayed, as is

the opportunity for the IE to dispute this: if it is not the point of the question, and is (to
the IE’s mind) not too far away from what he said, it may not seem worth him

disrupting the IR’s turn at this preliminary stage to correct it. Secondly, the IR claims to

be merely quoting what the IE himself has already said. This is slightly more difficult
for the IE to dispute as compared with an assertion made by the IR on his own behalf,

as he risks appearing inconsistent or as if he is arguing with his own point.

Having observed how the IR shapes and recasts the IE’s own prior words during the
interview, we shall now see how he also shapes other aspects of the IE’s narrative of

events, beginning with the continuation of the example we have just discussed.

Example 7.39

IR: right. (.) okay. (-) [now] you said that you made threats, 158
[IE: n-] 159

IE: yeah 160
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()

w- (.) what were the threats

as | says [(?)]
[and] why!
()

you made, [and] who did you make em t

[IE: a-]

what it was yesterday, (.) I went to see my stepbrother at my mum’s

workplace yeah, (.) they work at separate ends of the factory (-) (whe

was talking to him she come in she goes | wanna word wi yer outsidt

(--){sniff (IE?); papers} and she was going on and that and saying thi

you can come back home if

you want. | says look! (.) at the end of th

I’m never (.) ever coming back home. (.) I goes for what you’ve done to

me, (9 ’'m not coming back. (-) and then | rang her up and | says look

can [ come and get some clothes, and then she tried saying that (.) she’s

not havingmeback when I’ve

finished (.) the relationship between the

whole of the family yesterday.

()

mhm, (3 {sound of writing?} [go (on) I’m listening, ]

[and er] anyway | just said to her look.

y- you’re evil. (.) I says for what you’ve done to me and I (goes) I’ll

smash yer windows. (.) and then I went to the house, and she goes “well

smashmy windows tlkn” I goes “do you really think I’d actually smash

yer windows?” (-) I goes I (woun’t at all). (.) and then she flagged down

the policeman an)-hh hh[h]

[right] (-) did you (.) at any time threaten

161
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burn the house down. 186
IE: no. (.) threatened to smash the winders | ndveatened to burn the 187
house down 188

(--) 189

An important first point to note is that the IR does allow the IE to produce a fairly long,
unguided account here. Indeed when the IE pauses (177), the IR encourages him to
continue (178). However, closer analysis shows that this is perhaps not as encouraging
as it first appears. Although the IE introduces a number of topics here, such as his visit
to his mother’s workplace, the IR does not pick up on any of these but instead simply

goes back to his original question about the type of threats made (185, linking back to
his question in 162). It can be observed that the details included by the IE, such as
background details of the family relationships, are indeed not strictly relevant to the
‘offence framework’, but they are clearly highly relevant to the IE in terms of his
explanation for the events in question. They also provide rich contextual information to
situate the bare words tife threats which are the subject of the IR’s question. By not
pursuing such aspects or allowing the IE to elaborate, the IR once again minimises
information significant to the IE in favour of aspects which are relevant to his own
agenda. This is, to some extent, entirely valid, as the IR has a duty to keep th@wnterv
on track and to focus on investigating the matter in hand. But by closing down aspects
which the IE considers relevant, the IR risks distorting the version which emerges and
failing to elicit information which may turn out to have an important bearing on the

case. It also once again demonstrates the power thes BRdr the IE’s own version.
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It can be seen that the IE’s response does actually include an answer to the IR’s original
question about the threats made (B79-but the IR’s subsequent turn indicates that

this perhaps does not quite match the version he wants or expects. His preconceived
version, based on the prior written statements of other withesses, apparently contains a
threat to burn the house down (185When the IE’s version fails to match this, the IR
pursues this apparently missing element rather than any of the elements whilty actua
do feature in the IE’s account. Thus the IR is able to go back and ‘edit’ the IE’s version

in order to match it more closely with his own. Such editing can actfi@ue the IE’s
account, to highlight some parts and minimise others, or even to add details which were
not present. Th&R’s question here adds the striking image of a house being burned
down, which plays no part whatsoever in Ih& account. Yet even if it is wholly

denied, this image has now entered the story (and potentially the minds of the
jury/magistrates). (It is worth bearing in mind that this suggestion almosintgrtai

derives from the statement of another witness, which the IR then ‘recycles’ into this

interview.)

An interesting feature of this aspect of the discourse is that such exchanges are not
typified by a stereotypical adversarial accusation-denial interview, $tyt rather by

the opposite. The general tendency observed in my data in terms of account
construction is collaboration, not confrontation. This collaborative discursive tendency

can be observed in the following two examples.

Example 7.40

IE: [I says] look at the end of the day we’re over now I don’t wanna see you 206
anymore. 207
() 208
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IR:— yeah, (.) go on! 209

() 210
IE: and that’s about it really (.) and then that’s where it started. 211
() 212
IR:— right. (-) and the police officer arrived, 213
() 214
IE:— he arrived, we were all right at first. 215
() 216
IR: yeah, 217

IE: and then my mum started mouthing (.) mou[th]ing an (.) her boyfrien 218
[IR: e-] 219

started mouthing and the officer told my mum to get in the house, (.) 220

stayin the house, j-and she didn’t of course, (-) all | can rememberis 221

the officer keepin hold o me, (.) and me and im falling back through ¢ 222

fence. 223

Here the IR takes up the role of supportive listener, with back-chann@089217)

and direcencouragement (‘go on!’: 209). It can be seen that in response the IE treats

the IR as an active collaborator, adopting and incorporating the IR’s words as
contributions to his own ongoing narrative (213%je IR’s turn in 213 can also be

seen to be a clear prompt to the direction in which he wishes the IE’s account to

continue, which the IE then takes. This example is harmless enough, but it ikustrate
the way in which the IE is influenced by IR’s turns, leading to the creation of a

version of eventsshich may come entirely out of the IE’s mouth, but which is
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nonetheless jointly produced. This tendency for the IE to treat the IR as a collaborator

can also be seen in the following example.

Example 7.41
IE: [cos a-] what it wab-tkhe 467
officer dropped it, (.) and my mum’s boyfriend went to hit me, and he 468
already hit me before. 469
IR: right, 470
IE: so | picked it up off the floor, 471
() 472
IR: right [so going back] 473
IE: [and I t-] I told him, (.) to stay away from me, 474
IR:— right, (.) stop! 475
I[E:— stop! (.) leave me alone, 476

IR:— no. | s-I’'m saying stop! (.) right? (.) go back to the point where you said 477
y- (.) yerrr (.) yer mum’s boyfriend had hit you before. (.) when did that 478

happen. 479

Once again the IE is apparently treating the IR as a collaborative co-camstrfuais
narrative.Yet this is not the IR’s role, as made clear by his correction in line 477. Yet it

is the IR’s own discursive behaviour, albeit unwittingly, which leads the IE into this

potential trap. It should be made explicitly clear that it is an entirely thssitactic for

police IRs to encourage IEs to produce a free, unfettered account in their own words,
and hence supportive back-channelling and other forms of encouragement are certainly
not to be discouraged. (See e.g. Haworth (2006) for a good example of the considerable
benefit of allowing an interviewee room to talk.) However, the important caveat | wish

to raise here is the observation that IRs” prompts and encouragement have the potential
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to influence and alter an IE’s account in ways which are not immediately noticeable and
hence may be overlooked as a factor. There is a real danger that since, as we have
observed, the presnceived ‘Guilty scenario’ shapes the IR agenda, which in turn

shapes the way in which the IE constructs his account, this could well directlytcbause
interview to produce the ‘evidence’ sought. Yet given this causal link back to the
investigative process in the creation of that evidence, it may be considerably less
reliable than it first appears. If this discursive influence continues unchecked and
unobserved, the investigative team may be left with ‘evidence’ which they have

unwittingly contaminated and hence devalued, while missing those potentially vit

nuggets of more reliable evidence which they fail to look for and hence do not uncover.

The dangers of (unintentionally) prompting the IE’s responses in an IR -preferred
direction are illustrated by the following example.

Example 7.42
IR: [(I) hear] what you’re saying, (.) but the 355

officer’s saying, (.) that those (-) those (-) number of bruisings occurred 356

— (.) whilst he was effectively arresting you. (-) and during the struggle 357
ensuled.] 358
IE: [{loud sniff}] 359
() 360
IR: yeah? 361
IE: what. 362

IR:— who- w- would you agree thatiat he’s more than likely right, that those =~ 363
— injuries occlurred during- during his struggling with you.] 364

IE:— [what, when we (were struggling), yeah proba]bly, [cos] w 365
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[IR: (ri 366

both fell through the fence. 367

There is a subtle but vital change between the two versions given here by the IR. He
initially reports the version given by the officer at the scene (355-358), which includes
the assertion that the injuries were caused ‘whilst he was effectively arresting you’

(357). He then seeks the agreement of the IE to this assertion (361). On failing to
receive this, he explicitly asks for agreement with the officer’s statement, using a

question type which is strongly conducive to agreement (Harris 1984)ld you

agree thatthat he’s more than likely right, that’.(363). But he continues with what is
presented as a repetition of the earlier version, but which omits any mention of ‘arrest’
(3634). This is a crucial element, but it is glossed over here in a doubly embedded
clause. ThdE does then express agreement (365), although qualified (‘probably’). This
could well have been taken as agreement to the entirety of the officer’s assertion, which

is of course what the IR wants. But the immediately following turns indicate that this

was not the case:

() 368
IR: {clears throat} okay, (-) he also, (.) goes on to say, (-) that err, (.) he 369

actually, (.) grabbed hold of your hane) (e sorry (your)- grabbed hold 370

of your arm, (.) and told you, (.) that you were under arrest. 371
IE:— they didn’t at all. 372
IR: and at that- and [at that you started to struggle.] 373
IE:— [no I’1l right I’1l stand up] in court against him on that 374
— one cos he’s proper ly- | hatethat! (-) all officers lie to get out of it. () 375
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and no-one even takes a word [of what (?? said?)] 376

The IE clearly strongly disputes the fact that he was being arrested, yet thhactmmst

of the dialogue in 355-367 could in fact have been interpreted as the opplsitR’s
discursive behaviour apparently led the IE to agree with something which he in fact
didn’t accept, and which, equally dangerously, led the IR to assume he had established
a crucial offence element which was in fact likely to be hotly disputed in the fyture b
the Defence. In terms of case preparation and efficiency, this would hardly have been

helpful to either side.

We shall conclude this section with a more extendachple of how the IR’s

discursive tactics can strongly influence the construetfahe IE’s own account.

Example 7.43
IR: right when he grabbed hold of yer, 224
IE: yep 225

IR: why- w- what did yowelieve he was doing when he grabbed hold of * 226

() 227
IE: what, when he was- | thought he was (.) trying to hurt me at the end 228
day- | was just (.) angry didn’t know what was going off [(or)] 229
IR: [no] when the 230
officer, (.) grabbed hold of yer, 231
IE: yeah 232
IR: cos earlier on (.) you actually said at the beginning, (.) that when the 233

off[icer (.) grabbed hold of yer] (.) you thought that he was going to a 234

[IE: | thought he was just getting me out of the garden.] 235
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[yer. (.) and you didn’t want to] be arrest[ed.] 236

IE: [yeah at first yeah.] [I didn’t] wanna 237

() 238
IR: [(?)] 239
IE: [cos] I hadn’t done owt wrong at the end of the [day.] 240
IR: [so] (.) am I right me 241

the assumptiothen, that at the point that he grabbed hold of yer, (.) y 242

thought you were g- being arrested.= 243
IE: =yeah. 244

) 245
IR: and you didn’t want to be ar[rested so-] 246
IE: [’m not gonna lie] yeah. 247
IR: right. (.) okay th- 248
IE: [ did [r-] 249
IR: [what] I’'m asking you James, (.) is to keep it straight. 250
IE: yeah I did resist arrest [cos] I didn’t (.) [want] to get arrest[ed.] 251

This sequence begins with the IR asking the IE what he believed was going on at the
point that the officer grabbed him. As we have seen, this is an extremely important
point in terms of establishing various elements of the available offences, and in terms of
creatingevidence of the IE’s state of mind, subjective knowledge and intentions. The

IE’s initial response is to say ‘I thought he was (.) trying to hurt me’, and ‘I didn’t know

what was going off’. These statements support two strong potential lines of defence,

namely that IE was acting in legitimate self-defence because he thought beimgas
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attacked, and that he did not realise that he was being arrested (which relatéstd, po

6 and 7 on the offence checklist in section 7.2 above).

However, he IR interrupts IE’s turn with ‘no’ (230), strongly indicating that this is not

the response he wanted. This is further indicated by the fact that the IR continues by
starting to repeat his prior turn‘when the officer, (.) grabbed hold of yer,” (230-1),

rather than moving on to a new point. The IR then, rather than ask the question again,
actually suggests the answer (233-236). It is significant that he does so by claiming
quote the words of the IE: ‘you actually said at the beginning,’ (233). But the IE

interrupts and gives his own account of what he was thinking: ‘I thought he was just

getting me out of the garde(35), which makes no mention at all of the crucial

‘arrest’ element. The IR makes no acknowledgement of this utterance, indeed he simply
continues his turn talking over IE’s (234), and asserting his preferred version that ‘you
thought that he was going to arrest [yerafd you didn’t want to] be arrest[ed.]” (234-

236). The IE does then agree with this proposition (237), actually echoing the IR’s

words (‘you didn’t want to’; ‘I didn’t wanna’, 236 and 237), although this does rather
contradict his immediately prior utterance in line 235, and his original response to the
question in lines 228-9. Having received this preferable response, the IR moves to a
formulation— ‘so...” — which contains none of the elements of the IE’s own unprompted
utterances, but explicitly spells out the legally significant elements again (241-

246). Once again, the IE agrees with this (247).

This sequence is then rounded off by an extremely interesting exchange in lines 250-1.
The IR asks the IE to ‘keep it straight’. In response, the IE himself provides a form of
summary of this entire sequence but including only those points repeatedly stressed by

the IR, and none of those which he raised independently (and using offence
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terminology ‘resist arrest’, 251). In the space of these 27 linesnihiee IE’s version

has effectively had all points potentially helpful to the Defence edited out, abheédas
reconstructed in exactly the terms most helpful to the Prosecution agenda. The perhaps
surprising element here is that this is achieved by a process of apparent co-tonstruc

between both IR and IE.

7.4 Discussion

In this case study, we have examined four separate aspects of the discourse which are
nonetheless intrinsically linked. The section on ‘audience orientation’ demonstrated that

the IR is orenting to the later audiences and contexts; the section on ‘offence

construction’ showed that he does not do so equally but in fact predominantly addresses

the needs of the Prosecution. The section on ‘identity construction’ showed, among

other points, that the IE is not orienting to the future audiences, and especially not to the
evidential status of the interview. Finally, the section on ‘story (co-)construction’

demonstrated that the IR’s prosecution-focused agenda gets to dominate and shape the
account which emerges from the IE during the interview, despite the fact that on a
surface level it appears to be the IE’s own account in his own words. The end result is

that (a) key defence points potentially get omitted, to the disadvantage of thettE due
s.34 CJPOA,; (b) the CPS does not necessarily receive a full, balanced picture of events
on which to base the charging decision; and (c) the picture which does emerge is
distorted by the misguided efforts of both IR and IE, making it less reliable evidence of

what really happened, which is after all the ultimate purpose.
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8. Case Study 2: Rape

8.1 Background to theinterview

In this case, a man is being interviewed on suspicion of rape. The complainant (C) is a
friend of his who had been staying at his flat on and off on a temporary basis. They both
agree that they had spent the previous evening together, and that sex took place in the
IE’s bed. They both also agree that there was some form of falling out which

culminated in C leaving the flat. C claims that this was because the sexdoek pl

against her will. The IE maintains that the sex was consensual, but thabedtethey

had a row about something else, which led to C becoming upset and leaving. Both had
been drinking. The IE and C met on a course for people with mental illness, C having
been diagnosed with paranoid schizophrenia, the IE suffering from depression. The IE
is also (or used to be) a psychiatric nurse. Present at this interview are two irgesyiew
IR1 being male and conducting virtually all of the questioning, and IR2 being female.
IR2 plays only a small role in the interview interaction, asking a short series of
questions right at the end of the interview. There is also a female duty solicitor present,
who plays no role at all for the main body of the interview. Her only contribution comes
right at the end when she asks for a brief consultation with the IE, which leads to the IE
making one reiteration of a point, after which the interview is concluded. Thisiawerv
took place in January 2005, and is 29 minutes in duration. A full transcript can be found

in Appendix A.

8.2 Legal Framework

The legal definition of rape applicable at the time of this interview is contairibé i

Sexual Offences Act (SOA) 2003, the relevant parts of which are as follows:
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‘1 Rape
(1) A person (A) commits an offence-#
(a) he intentionally penetrates the vagina, anus or mouth of another person (B) with
his penis,
(b) B does not consent to the penetration, and

(c) A does not reasonably believe that B consents.

(2) Whether a belief is reasonable is to be determined having regard to all the

circumstances, including any steps A has taken to ascertain whether B consents.

74 “Consent”
For the purposes of this Part, a person consents if he agrees by choice, and has the

freedom and capacity taake that choice.’

This statutory definition came into force ofl May 2004*, and made some important
changes to the previous position, such as widening the acts which count as ‘rape’,

making the category of victims non-gender specific, and altering the defioiti

consent. It is not pertinent to discuss these changes in any detail here (see& emk
Ashworth 2004 for a full discussion), but it is worth noting that a concept such as
‘rape’, which may seem to have a standard, ‘common sense’ definition, can in fact

legally alter overnight. It also now differs between England and Scotland, whidis has i
own legislation covering this type of offence. This illustrates the difference betwee
lay understanding of such concepts and the legal position: it is unlikely that the moral
‘common sense’ view of what ‘consent’ means differs overnight or as you cross a

border, but the legal definition does. Thus, as we saw in the previous case study, it is

% Sexual Offences Act 2003 (Commencement) Order 2004 (S| 2004472
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possible that there will be a difference here between the lay understanding of the right
and wrongs of the situation, and the legal framework which determines guilt or
innocence. In addition, research has identified the existence of ‘rape myths’ which

pervade both lay and institutional attitudes to rape, and especially to rape viatims, a
such ‘myths’ are also likely to cloud the picture further for both IR and IE. Despite the
apparently cleacut nature of the charge here, then, there is in fact nothing ‘obvious’ or

universal about being guilty of an offence such as this.

The facts of this particular case throw up a particularly thorny legal issue, namely t
question of consent and voluntary intoxication. This hinges on the interpretation of
‘capacity’ to consent (s.74 SOA 2003), as well as whether a defendant’s belief in the
complainant’s consent was reasonable given the circumstances (S.1(1)(c) and (2)). In
extreme cases section 75(2)(d) might be invoked, which contains a rebuttable
presumption that a person was not consenting if they were unconscious at the relevant
time. A useful summary of the application of section 74 SOA 2003 to such

circumstances is as follows

‘If, through drink (or for any other reason) the complainant has temporarily lost her

capacity to choose whether to have intercourse on the relevant occasion, she is not
consenting, and subject to questions about the defendant’s state of mind, if intercourse

takes place, this would be rape. However, where the complainant has voluntarily
consumed even substantial quantities of alcohol, but nevertheless remains capable of

choosing whether or not to have intercourse, and in drink agrees to do so, this would not

% It will be observed that this judgement post-dates thésviigw, but it appears that the point had not
been addressed in, or affected by, any other case law in the meantime: ‘We are not aware of any reported
decisions which deal with this aspect of tleer legislation’ (30 per Sir Igor Judge P). It can thus be

taken as an accurate summary of the legal positidredirhe of this interview.
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be rape. We should perhaps underline that, as a matter of practical reality, capacity to
consent may evaporate well before a complainant becomes unconscious. Whether this is
so or not, however, is fact specific, or more accurately, depends of the actual state of
mind of the individuals involved on the particular occasion.’

R v Bree, [2007] EWCA Crim 256, 34 per Sir Igor Judge P

The level ofC’s drink and drug intake is therefore directly relevant to the determination

of guilt or innocencelf she is drunk but lucid, this will assist a defendant’s position

because she will be deemed more likely to have been able to consent, and, indeed, more
likely to have actually given consent (see e.g. R v Bree 40). However, if she is too

drunk, she will be deemed less likely to have been capable of meaningful consent,
leaving the defendant potentially in some difficulty. This is therefore something of a

legal minefield for defendants.

Further, it can be seen in the above statement of the legal position that there is an
important element of mens rea involved: alongside the mental capacity of the
complainant, guilt or innocence also depends of ‘the defendant’s state of mind’. (It must

be noted that this does not mean that a defendant can use his own intoxication as any
form of defence.) As with the previous case study, this means that a successful
conviction requires the Prosecution to establish what was goiingthdefendant’s

mind at the relevant time, and so the same observations apply regarding the importance

of providing, indeed creating, such evidence through the interview process.

In summary, the following is a list of the elements which need to be established for a
successful conviction for rape in the circumstances of this interview. The Prosecuti

needs to prove the following:
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1. The defendant (D) intentionally penetrated the vagina of the complainant (C) with
his penis;

2. C did not consent to this, or lacked the capacity to give consent due to intoxication;

3. D could not have reasonably believed that C was consenting, given all the

circumstances.

Given that in this case tresis no dispute that sex took place but it is maintained that C

consented, the Defence needs to address the folliassuming that actual evidence

of C’s consent is highly unlikely to exist):

1. C was not so intoxicated that she couldn’t give her consent;

2. D’s belief that C consented was reasonable in the circumstances;

3. Any steps that D took to ascertain whether C was consenting (n.b. although this is
not essential, the lack of such steps would count heavily against a defendant given

the wording of s.1(2) SOA 2003).

8.3 Analysis

The overall structure of this interview is as follows. The IE is asked to givetsor

of events, then IR1 runs through the Complainant’s version using her witness statement,

after which further questioning takes place before the interview is concluded. An
extremely interesting feature of this interview is that my analysis reaehfginct

change towards the end of the interview in the discursive behaviour and attitude of the
main IR (IR1). For the majority of this interview we see the same prosecution-driven
approach observed in the previous study. However, there is then a discernible shift

away from the ‘Guilty scenario’ and towards a more defence-oriented agenda. In order

% The Defence does not have to formally prove any of theiséspéor the reasons discussed previously
relating to legal and evidential burdens of proof (Chapter Mé&yertheless, in order to mount a
successful challenge to the prosecution case, thesigegpeints which would need to be raised.
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to demonstrate this shift in the discursive behaviour of participants and, especially, to
analyse the consequences for the interaction in terms of the information elicited, the

analysis of this interview is arranged slightly differently to the previous chapter.

We shall commence with a consideration of audience orientation and offence
construction as before. We will then examine the construction of identity and story up

to the ‘shift’. We will conclude by examining the position after the shift, combining

these elements rather than discussing them under separate headings. Thisdsien part

to the fact that there is considerable overlap heredsetthe concepts of ‘character’

and ‘story’, due to the nature of the allegation and especially the line of defence. The

versions of events being put forward by accused and accuser are very similar in terms
of concrete facts: they agree on all major details of what happened; the only difference
IS as to whether or not the Complainant consented to it or if it happened against her will.
The essence of the case is thus who should be believed. It therefore becomes as much a
question of who is the more reliable, trustworthy narrator as it is about the stories they

are telling.

8.3.1 Audience orientation

We shall commence once again with a brief consideration of the audience orientation of

the participants.

Example 8.1

IR1:— [okay])(so, (.) you’re saying on to this morning 101

— what happened this morning. (.) we’re talking about (.) Saturday the Xth 102
of Januarywhat’s happened. 103
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Here IR1 initially refers to the relevant time as ‘this morning” (101,102) which is a

perfectly adequate term of reference for the purposes of all present in the temporal
frame of the interview. But the deictic ‘this’ only works within that frame. The

additional temporal locator ‘Saturday ...” (102-3) becomes necessary if, and only if, IR1

Is addressing someone outside that frame. This demonstrates that IR1 is addressing his
talk not only to those present in the interview room, but also to the future audiences and

the future evidential value of this interview.

Example 8.2
IR1: —» [okay] just describe yourself for me. what sort of build are y 253
and size. 254

Here, theR himself clearly does not need a verbal description of a person sat right in
front of him. Once again, this information is only necessary for recipients who are not
present at the interview. However, just as observed in the previous case (Example 7.1),
the IR encourages the IE to orientate to him alone as recipient by specifikadty te

IE to provide this information for ‘me’.

Example 8.3
IR1: [whereabouts was she touching you (in the pub).] 702
IE: (-) just- it was just gentle stuff (tactile) you know arms, or whatever, 703
it’s kind of (-) it’s not like kind of like, (.) down, (-) sort of, (-) you 704
— know (.) down therer whatever, [(but it’s ?)] 705
IR1: — [just for the] benefit of the tape you’re 706
— indicating to your (.) genital re[gion is that (right ?)] 707
E:— [yeah yeah (?7?) there yeah.] (.) 708
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This example shows a feature common in my data, namely misfiring deixis. The IE uses
gesture and the deictic ‘there’ to indicate part of his body (705), apparently failing to

take into account the needs of any non-present audience (as also seen in Example 7.4).
IR1 is, however, alert to those needs and so provides the missing verbal description
(706-7). But instead of repairing his utterance and adapting his response for that
audience, théE simply repeats the faulty referent ‘there’ (708), indicating that he is

still only orienting to the IR(s) as audience for his talk. In fact, although IR1’s turn is

clearly directed at the future audiences, it does little to assist tieediiEethe same. He

states that his clarification is for ‘the benefit of the tape’, which is a rather oblique way

of drawing attention to those who will actually listen to the tape. (In addition, ‘the tape’

to which he draws attention is physically present in the current temporal frame, further
disguising the temporal and physical distance of the other audiences.) And he continues
to refer to the IE in the second person (‘you’re’: 706; ‘your’: 707), marking him as the

direct recipient of his turn, despite the fact that the target for his words is ¢hearly

future audiences and not the IE.

These few examples are sufficient to demonstrate that this interview cah&ins
fundamental differences in audience orientation between IR and IE which we have

observed elsewhere.

8.3.2 Offence construction

The most immediately noticeable linguistic manifestation of ‘offence construction’ in
this interviewis in the use of ‘policespeak’ (Fox 1993) by both IRs and IE. This not
only establishes the ‘crime genre’ for the interaction, but directly contributes to

transforming the events being described into parts of an ‘offence’. In other words,
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lexical choice is instrumental here in recasting a sexual act as awdpeh of course
works on the fundamental assumption that what took place was indeed a criminal act.

Example 8.4:
IR1: how much had you had to drink, (.) including yesterday evening up u 212

— this morning- how much had you had to drink before this incident toc 213
place. 214
) 215
IE: before? (.) or [erm-] 216
IR1: [u- up un} up until. what had you had to drink. tell me in 217
total what you had to drink. 218

IE:— er before the incident took p- (.) errr fff (.) errm (-) between us we go' 219

two bottles of wine... 220

In this example, the sexual act is officially labelled by IR1 as an ‘incident’ (213), a term
with distinctly negative, ‘offence’ overtones. The IE’s home is similarly re-labelled:

Example 8.5:
IR1: okay. (-) she then said that you became aggressive, (-) started moar 351

— about a christmas present, (.) and then left the premis[es. rgytht&{ 352

Details of the sexual activity are throughout described using very formal termjinolog
as in the following example:

Example 8.6:
IR1: okay. (-) she then said that you got on top of her, (.) and placed your 460

— penis inside her vagina. (.) and you said to her that you were gonna ' 461
at least four or five times. [is that right] 462
IE: [no,] no I didn’t do it four or five- this is 463
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— embarrassing sorry! (.) erm, (.) no. (.) | put my penis in #dfieoral sex, 464

like | said, and we al- we spent a lainge (.) having oral sex, (.) and sh 465

— was moving her body around, her- her vagina in my my face, there w 466

noindication that she (.) to me didn’t want to have that,= 467
IR1: =yeah= 468
I[E:— and then | inserted my penis 469

This may relate simply to the fact that they are having to discuss extrenmaigtent

matters in the kind of detail which would be considered taboo in almost any other social
setting, particularly with a stranger. But it is worth noting that, as well as bedgah
anatomical labels, ‘penis’ and ‘vagina’ are also the terms used in the statutory definition

of rape. The following example shows an even more explicit orientation to the ‘offence’

by IR1:

Example 8.7:
IR1:— okay. [she] then said that (.) after being pushed away from committin 446

[IE: (mhm)] 447

— tryna (.) [carry] out the oral sex on her that you moved your hips up t« 448
[IE: mhm,] 449

— face, (.) [and] asked for her to com- (.) to err, to commit oral sex ony 450
[IE: mhm,] 451

IE: (g- 79 no, no, no | did not. 452

The choice of verbs here is undoubtedly legal rather than technical or medical, and
makes a rather bizarre mismatch with the verbal object. Consensual sexu#l iactivit
not something which is ‘committed’; but criminal offences are. The choice of verb here

thus has the effect of re-casting whatever follows as somehow belonging to the category
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of objects with which that verb is most commonly usee. here it subtly portrays oral

sex (an activity which the |IE has accepted took place) as a crime.

What is striking in these examples, and throughout the interview, is that the IE adopts
the same terminology as the 1Rsee for example his echo of the description of events

as an ‘incident’ above (Example 8.4: 219). Similar examples were also observed in the
previous case study (Examples 7.14 and 7.15). | would argue that this is an example of
accommodation (Giles & Powesland 1975); of a speaker tailoring their discourse for a
particular audience and context. But the only audience on which the IE is focusing is
the IR, hence adopting the language which actually assists IR’s agenda. Unfortunately

for the IE, instead of creating an image of consensual sexual activity, which ieavhat

Is actually trying to describe (and is so essential to his defence), his accoromtulat

the IR actively contributes to the construction of events as a criminal offence.

A further way in which an offence is ‘constructed’ in this interaction is through the IR’s
orientation to the necessary offence elements, as also observed in the previous study.
Throughout the interview, the IRs’ questions are directed at establishing the points

listed above as necessary for building the prosecution case. Or, to put it another way,
they are directed at meeting the evidential needs of the future prosecution audience

The first point that needs to be established, then, is that a sexual act took plaea betwe

the IE and C:

Example 8.8:

IE: I would sleep (.) a- erm on the sofa, (.) but sometimes | slept in the k 90
with her, (.) but (.) sex hasn’t taken place, (.) or I’ve slept on the sofa 91
with her and we just chatted all night (.) and [(nothing)] 92
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IR1- [okay] so you’ve never ever had 93

sex with her at all. 94
() 95
IE: errrm (9 up until last night, (.) er or this morning, (9. 96
IR1:  right. up until this morning. 97

The following example addresses the same point:

Example 8.9
IR1: and that she could see your erect penis, (.) through, (.) the boxer shc 414

IE: I don’t very often get an erect penis actually but erm, (.) for reasons 415

{mumbling}, 416
IR1: yeah,= 417
IE: =but I didn’t havean erect penis [(?77?)] 418
IR1: [okay] 419
IE: mhm, 420

IR1:— tis obviously a question that I need to clarify, are you saying that you’'re =~ 421
incapable of having intercourse or not. 422
IE: erm to a point a- to a level | can have intercourse, | (??) had 423
(morbidoplexy) when | was a kid which means that I- er basically | hi 424

an undescended testicle. 425

Here, the IE has raised the possibility that he might have a physical reason why he is
not capable of sexual intercourse, which would completely negate an essengaltelem
of the offence. This, in isolation, would amount to a very strong defence, until it is
recalled that the IE has already admitted that they did have sex. Yet IR1 sl ilee

necessary to ask this specific question, the answer to which is beyond doubt even on the
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IE’s own account. This shows the fundamental importance for the IR to close down that
(im)possible defence explicitly and on record, in order to negate that threat to the
essential elements of the prosecution case. (The rather superfluous nature of the
question, paired with its institutional necessity, is reflected in the IR’s self-justificatory

preamble: ‘tis obviously a question that I need to clarify’: 421).

At another point the IE gives an extended description of the evening’s events (104-58,
discussed later), which includes a wide variety of topics including a trip to the pub and
the co-op, details of the sexual activity which the IE says took place (inglkigising

and verbal exchanges), and the presence of C’s Jack Russell dog. This whole

description is then distilled into the following formulation by IR1:

Example 8.10
IR1:  okay. (.) SO yyou maintain then, (.) at the moment that, (.) you’ve (.) had 163

sexual intercourse with Caroline, 164
IE: yeah 165
IR1: with consent, 166
IE: with consent, (.) I didn’t ejaculate but that [does]n’t matter [(does it)] 167
IR1: [no.] [doesn’t 168
matter no.] and she’s (.) fully (.) agreed to that has she. 169
IE: she fully agreed to it yeah I mean there’s p- if she’d been screaming 170
shouthg there’s people above me or people below me. 171
IR1: (okay.) 172

The ‘okay...so’ marks what follows as a summary of theIE’s account, yet the IR omits
the vast majority of the information just relayed to him by the IE, instead only including
the parts which match elements of the offence. Indeed IR1 checks each element on the
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‘prosecution checklist’ separately, first establishing whether he accepts that sex took
place (163-5; item 1 on the list), then moving on to the question of consent (h%6; ite

2).

It can be seen that thE defers to IR1’s control over his own account here. He does

repeat a detail which he had included in his account and which IR1 has not included in
his formulation, namely the fact that he did not ejaculate (156; 167). But he instantly
qualifies this andpparently defers to the IR’s right to determine the relevance of his

own utterances with ‘but that doesn’t matter (does it)’ (167). The clear implication is

that such a detail, which is perfectly relevant to a detailed description of a sexual
encounter, desn’t matter specifically to the question of whether or not the sex
amounted to an offenc®his is to some extent an orientation by the IE to the ‘offence’
framework, but note that he displays his lack of knowledge of that framework by
actually asking IR1 for confirmation. Thus both participants here acknowledge that
relevance in this interview relates purely to the offence elements, and that IRedave
sole right (and knowledge) to determine that. The extent to which this is ingrained in
the whole exciinge can be seen in the way that IR1 actually starts saying ‘no’ before

the IE even asks if it matters (168)he IE’s addition of a detail followed by ‘but’

seems to be enough for IR to understand that the IE is inviting him to monitor the
relevance of that detail. This implies that this is an underlying mechanism whtile
exchange, with the further troubling implication that for much of the time the IE may be
self-monitoring, and not mentioning details because he has already decided that they are

not relevant.

Having observed how the IR constructs the prosecution case in this interview, we shall

now consider the defence perspective. As with the previous study, it can be seen that
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defence elements are not pursued or are considerably less developed than their
prosecution counterparts. To begin with, the following extract contains the only

explanation of the offence offered to the IE:

Example 8.11

IR1:  ahhhm (3 d’you know why you were arrested this morning. 31

IE: rape apparently. [(er?)] 32

IR1: [okay.] (.) what do you understand by the word rap 33
() 34

IE: erm itis, (.) erit- it’s (-) having sex (.) with someone against their 35
wishes [basically] 36

IR1: [okay that’s] that’s- that’s a (.) good enough generalis[ation] [IE 37
mmm] as t-as to what we’re talking about at the moment, (-) 38

Given the range of legal elements involved in the offence of rape, as detailed in section
8.2 above, this is clearly inadequate in assisting the IE to understand exattheadis

to be established, or indeed disputed, during this interview. It must be acknowledged
that this IE has a solicitor present during the interview, and has presumably had the
opportunity to consult her before the interview commenced. But the IR’s question

specifically seeks to establish the extent of the IE’s knowledge, and his answer reveals

the lack of it. The fact that the IR does not seek to redress this lack of knowledge may
suggest deference to the solicitor’s role — it is after all not the job of the IR to give the

IE legal advice. But it also illustrates that the IR’s position is considerably closer to the

Prosecution than the Defence, and is certainly not a neutssting’ role.

The IE’s response shows an understanding of one basic element of the offence which he
needs to address, namely the question of consent (‘it’s (-) having sex (.) with someone
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against their wishes basically’: 35-6). It can be seen that, sure enough, this is the one
element upon which he places constant emphasis throughout the interview:

Example 8.12

‘we kissed, (.) it was consensual kissing,” (121)

Example 8.13

IR1: okay (.) she then said that you, (.) pulled her pants down, (.) 383

IE: m[hm], 384

IR1: [and] placed your fingers inside her vagina. (.) is tiggt. 385
() 386

IE:— err, (.) with her consent 387

Consent is of course a vital part of the offence, especially on the facts of this case, and
so he is right to treat this as significant. His difficulty is that he has been leftdods

guess the exact elements of the offence, what ‘consent’ really means in this context, and

thus what else he needs to say in his defence. The way in which he chooses to portray
the situation, including his portrayal of both himself and the complainant, reveals the
assumptions he appears to be making about what being guilty of rape entails.

Unfortunately for him, most of those assumptions are wrong.

One assumption he appears to make is that lack of consent would involve violence on
his part and physical, vocal resistance on her part. This has already been seen in

Example 8.10 above (170-1). It is also apparent in several other places in the interview,

for example:

Example 8.14

IE: and erm (-) then, (??) we wer 135
— kissing, (.) it was, (.) like 1 say was completely consenal! there was 136

229



— no effortto push me away or whatever, she didn’t say (.) no, stop or 137

whatever, 138
IR1: mhm 139
) 140

IE: and (.) her little Jack Rud$ was by her side, (.) (cos he’d) been kind of 141

>you know seeing as it’s a Jack Russell it doesn’t ever (.) go far,<(.) (and 142

— if) I’d been any way kind of aggressive towards her or whatever th- that 143
Jack Russell would have gone absolutely drazy 144

Example 8.15

IR1:  okay, (.) what’s the nature of your disability please Johnif you don’t 204
mind me asking. 205

IE: ermm (.) a bone disease. (.) er (.) my left hip’s been replaced three times, 206

— I’ve had surgery on my lower leg it’s very weak, so | can’t go around 207

— shoving myself ono (people for god’s sake) 208

There is no room here to discuss the rather dubious assumption that lack of consent
should take the form of screaming, shouting and physical resistance (see ingiead Eh
2001: 62-93); we shall limit ourselves here to the observation that it is legally
irrelevant. Of course the fact that the IE misjudges the relevance of violethee to
commission of this offence does not do him any harm: his emphasis on the non-violent
nature of what happened still contributes to some extent to his overall defencéjteven
does not amount to a defence in itself. But unfortunately he misjudges other factors
which are in fact extremely important: firstly, the significance of her drinking on her

ability to give meaningful consent; and secondly whether his belief in her consent was
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reasonable given his medical knowledge combined with his awareness of her drug-

taking. These factors will be discussed in the following sections.

As with the previous study, for the majority of this interview there is a noticeable
absence of attempts by the IRs to address the specific points required from a defence
perspective. Despite the numerous occasions on which the IE refers to the fact that C
was consenting, the IRs ask no follow-up question aimed at establishing exactly why
the IE believed that that was the case, or at ascertaining what steps hevenégken

to ensure that she did consent (SOA 2003, s.1(2)). However, as already mentioned this
interview is striking for the apparent volte-face of IR1 during its course, and for the
distinct shift in his questioning after that change. One of the ways in which this shift is
apparent is in the appearance of questions which are specifically helpful to theeDefenc
addressing those points which are so noticeably absent in the interview up to that point.

We shall return to this in the discussion of that shift in a later section.

8.3.3 Identity construction

We shall now move on to a consideration of the identity constructior Gfttracters’
involved in this incident. As previously discussed, a narrator always has a choice as to
the portrayal of a particular character, and will emphasise those aspects mastpertin

to their story while minimising or omitting those which are not relevant, or which do

not support the version of events they wish to relate to their audience. The identities
which the IE chooses to construct for both the complainant and himself here are
therefore likely to be less a complete image of their fully rednsklves’, but more a

strong indication of what the IE thinks will best suit the needs of his audience and best
forward his own purpose in this context. It is also reasonable to assume that his purpose

here is to portray himself as innocent of the charges against him. What we will see,
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however, is that his choice of character portrayal instead potentially works heavily
against him. He chooses to portray C as drunk and unstable, and himself as passive and
(later) professional. These are all problematic for his defence. If C is too drunk or
mentally impaired she could legally be deemed to have been incapable of consent (s.74
SOA 2003). His professional medical knowledge means that he personally should have
been more aware of this risk, thus making him more likely to fail the subjectiveitest
down in the Act regarding whether or not his belief that she was consenting was
reasonable (s.1(c) and s.2 SOA 2003). Further, the Act also contains a strong
exhortation (if short of imposing an actual duty) to taksitpve action to ‘ascertain

whether [C] consents’ (s.74 SOA 2003). Passivity and lack of action is therefore also
undesirable on his part. Thus every element this IE chooses to emphasise aotlally

against him.

Although the main focus of this sectigion the IE’s construction of character, the IRs’
contributions will also be discussed where pertinent. The IRs’ contributions to, and
influence on, the construction of character will be developed further in the following

section.

8.3.3.1 Construction of the Copdainant’s identity

We shall start by seeing how C is introduced in the interview first by IR1, and then the

IE.

Example 8.16

IR1:— =allegation was made by a- a lady called Caroliiiinnne Smith 40
this morning. (.) can you tell us how you know Caroline 41
at all. 42
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IR1 introduces C at the start of this interview as ‘a lady’ (40). In response to this
question, the IE offers the following information about C by way of introduction:

Example 8.17

IE: Caroline, (.) | first met about a year ago, we both go (.) tooo (.) (colle( 43
at) (there’s that what-) well we both wento (college), (.) aterm, (-) the 44

college of further education. (.) >they had a course there for people v 45

— mental illness.< () have mental iliness, (.) | have depression, (.) and 46
— Carolinehad paranoid schizophrenia. [it’s] diagnosed. a7
IR1: [mm] 48

() 49
IR1: yep! 50
IE: yeah. 51

It can be seen that the IE is given room to say more hHetaises back-channelling

(48) and leaves a pagsfter the completion of the IE’s turn (49) before offering the

floor further to the IE (50), rather than taking a turn himself. Yet the sum total of the
information the IE chooses to offer here is the information about mental iliness. It is
noticeable that this is not strictly relevant to the question, but is additional inimnma
adjunct to that sufficient to provide an answer here. It can also be observed that there
are several other possible ways in which the IE could legitimately have anshered t
question as to how they know each other, such as to mention that she has been staying
at his flat, or to say that they are friends, all of which is information he does give later
on. The fact that the first, and only, information about her he selects at this introductory
stage is her diagnosed mental illness indicates that it is a key part of how hetwishes

portray her here.
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Example 8.18
IR1: =how long has she been staying with you. 70

IE: yes-(.) off and on she’s been staying w- (.) this was the¢.) she’d been 71

away for a couple of days but she (was) been staying (.) with me off 72

— on (.) cos she got thrown out of where she was living. (.) but er ()) (b: 73
— she was staying on (er-) sleeping on)(éj-different people’s couches 74

kind of thing. 75
IR1:  okay, 76
IE: (yeah.) 77
IR1:  but she’s been staying at your house for how long. 78
IE: off and on, (.) phh cup- (.) about a month. month or so, (.) but n- but 79
— periods of a couple of days at a time, she spreads it around, with (.) '+ 80

people’s houses. 81
IR1: [okay,] 82
IE:— [a-] a- other acquaitances. (like.) 83

In this example, also taken from the early stages of the interview, we sdetHat t

again gives additional information about C which seems directed at negativetehara
portrayal rather than answering the question; in fact his initial response (71-5) does not
answer the question at all, leading to a second attempt by IR1 (78). Instead he reports
that C ‘got thrown out of where she was living’ (73), thus placing the blame for her

housing predicament squarely on her own behaviour. He also states that she has been
‘sleeping on (er-) (.) different people’s couches kind of thing’ (74-5), implying a

haphazard, unstable lifestyle, augmented by his subsequent assertion that ‘she spreads it
around’ (80). It does not stretch the analysis too far to read this description of her

sleeping habits as containing a distinct implication of sexual promiscuity,yjariyc
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given the context. The additional, superfluous, description of the people with whom she

stays as ‘acquaintnces’ (83), complete with speaker emphasis, also seems loaded.

A key part of the IE’s portrayal of C is his constant emphasis on her drinking. As

already discussed, this is entirely the wrong thing to do for the purposes of his defence.

So why does he do it? It is, of course, impossible to know what was going on inside his

mind during the interview. Instead, all we can do is analyse his discursive behaviour in

order to demonstrate that this is in fact a key part of this interaction, and make the

following observations:

(a) there is no such thing as a ‘neutral version’, a completely objective and ‘truthful’
description of what happened;

(b) the IE is not aware of the precise legal framework involved here and hence of the
legal significance of this factor;

(c) he is asserting his innocence and is therefore presumably only presenting events in
this way because he thinks it will assist him in proving that innocence;

(d) the essence of the position here is that it is ultimat@yperson’s word against
another’s, and hence his overall line of defence is thatversion is wrong; and

(e) he combines this emphasis on drink and drugs with other attempts to discredit her
character and reliability.

Thisleads to the tentative conclusion that this choice of characterisation is part of an

attempt to suggest that her version should not be believed. It must be acknowledged that

this conclusion is, and can only ever be, speculative.

We shall now observe how the IE brings in C’s substance (ab)use as a key theme in the
interaction. The following example gives the first information given by the IE when

invited to give his version of events:
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Example 8.19

IR1: [...] what’s happened. 103
IE:— erm, (.) we’d been drinking basically, (.) erm Caroline possibly 104
— have been using drugs, she ddgsshe got some slimming pill- pills on 105
the black market wherever, (.) aaaaand she came (home wir@?} | 106
particularly want to go out [...] 107

The IE is asked a very open question which could be answered in any number of ways,
so, as above, the information he chooses to begin with is very significant. In addition,
Labovian narrative theory tells us to expect a narrator to begin with a summary
(‘abstract”) of what the story is about, in order to alert the listener to the ‘point’ of what

follows (1977: 363). So the IE’s choice of opening here suggests very strongly that his

‘story’ of that evening is about drinking and her drug use (and not any form of sexual
interaction). It can also be seen that the IE is in fact not mentioning her drink/drug using
as being a newsworthy, unusual event therefore worthy of a telling, but instead as
general characterisation (akin to Labov’s ‘orientation’ phase, 1977: 364). This is

signalled especially through the use of the continuing present with ‘she does’ (105).

This further indicates that the ‘story’ the IE is trying to tell is an indirect one: his
‘counter-narrative’ is her unreliable and untrustworthy character, the subtext being that

her version of events did not happen.

His characterisation of C here also adds a further element which recurs throughout his
account, namely strong hints of illegal activity (‘the black market’, 106). Given the

context, it is again not difficult to read this as a deliberate attempt tedishis

‘friend’. Further, he noticeably introduces himself to the scene as a reluctant participant

(‘I didn’t particularly want to go out’ (106-7), which contains the highly significant
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implication that it was in fact her who made himthings that he didn’t want to do that
evening. Overall, then, this opening to his version of events contains all the key
information we see him emphasising throughout the interview: that C is unreliable,
unstable, and untrustworthy, and that she was the dominant instigator of events

compared to his passivity and compliance.

We shall now consider how these features are developed in the interview, through an
examination of an extended sequence in which the subject of drinking is discussed. The
passage in question is rather long and so will not be reproduced in full here. It can

instead be found in Appendix B.

Example 8.20 (lines 217-44)

The first point to note is that IR1’s initial question is potentially ambiguous in that

‘you’ (217, 218) could be singular or plural. However, given that the immediately
preceding turns have involved reference only to him (‘what’s the nature of your

disabiity’: 204) the most likely interpretation is that, in the absence of any new
potential referent, the ‘you’ still refers only to him. But the IE chooses to answer it by
describing how much both of them had drunk, thereby bringing in her drinking as a
topic and shifting focus away from his own behaviour. Indeed her drinking is clearly
emphasised over his: there is a long description of what C had to drink, followed only
by the assertion that he ‘keep[s] up with that’ (231), thus shifting all agency away from

him and onto C. In fact, an analysis of agency in this passage is very revealing. The
following table divides the IE’s description into actions attributed to both him and C, to

him alone, and to C alone.
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Table 8.1: Agency in lines 217-43

we

him

her

we got two bottles of wing

she had been drinking
before that

she said she’d had some
wine

[before she meamein the
bar]

I’d probably had about three
pints

| was tired

she drank spirits

she has what she calls shqg

she has a shot with a glass
of wine

and she has one of those
breezer things

and | [...] keep up with that

[l was aware that]

she was using pills

she bought dodgy slimmin
pills through the back door

[l wondered because]

she started going a bit
strange in the pub.

This clearly demonstrates the extent to which the IE places constant emphasis on C’s

drinking and drug taking, while minimising his own consumptiafespite the fact that

ultimately he is saying that they had the same amount to drink (as confirmed etsewhe

in the interview: 596-9). The damage that this could have done to his defence is

obvious: if she had consumed enough intoxicants to be in any way confused or unsure

of what was going on, she would potentially be deemed legally incapable of consent. In

fact, his statement here that skarted going a bit strange in the p@#1-2) is, in my

opinion, the strongest evidence against him in this interview, because itSitinatieshe

was definitely affected by whatever she had drunk/taken, and that he was fully aware of

this. It is noticeable that this key piece of evidence is provided freely b tv@Hout

even being a response to a question.
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One further point to note in this example is the IE’s switch from discussing the specifics

of that evening to more general habitual behaviour once again. This is signalled through
the switch from past to present tense which takes place in line 224 (‘she kind of like

has...”) and is maintained until line 231. This again provides characterisation of C as a

regular heavy drinker, and also leaves it unclear exactly what she drank that evening.
Even when the IE switches back to the past tense in line 233, he uses the progressive
aspect (‘she was usingpills’), thus still leaving it ambiguous as to whether he is talking
generally or about that specific evening. It is impossible to say whether this is a
deliberate strategy, or indeed what that strategy may be. But it can nonetheless be
observed that the overall effect is to build a picture of C as a regular heavy drinker and
substance abuser who was indulging in her customary habits on this occasion, while

failing to provide details of what she did actually consume that night.

The question of agency is worthy of more detailed consideration here in terms of its use
by the IE as a tool for characterising both himself and C and their respective roles in
events. Ehrlich, in her study of a similar factual scenario, identifies what she dsscrib

as a ‘grammar of non-agency’ (2001: 36- 61), employed by the accused ‘to represent

him as innocent of unlawful acts of sexual aggression’ (ibid.: 38):

‘... in [the accused]’s own version of these events he rarely cast himself in a
highly agentive role. Rather, he consistently de-emphasized his\egevit
by (1) mitigating his agency when casting himself as the subfetcansitive
verbs designating acts of aggression, (2) diffusing his agency by refaring t
the complainants as the agents of sexually-initiating eventsfenring to

himself as a co-agent along with one of the complainants and (3) obscuring
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and eliminating his agency through grammatical constructions thaealedc

his responsibility in sexuallysitiating sexual acts.” (ibid.: 43)

We shall therefore take the IE’s extended description of his version of events and

condug a fairly simple transitivity analysis based on Ehrlich’s study. (Again, the full

text can be found in Appendix B.)

Example 8.21 (101-58)
Table 8.2 provides a breakdown of this entire sequence into whether actions are

attributed to the IE alone, jointly to the IE and C, to C alone, or to no active agent.

Table 8.2: Agency in lines 104-158

co-agency

she

no agent

we’d been drinking
basically

Caroline possibly
have been using
drugs, she does

she got some
slimming pill- pills
on the black market
wherever,

she came (home
w??7?)

| didn’t particularly
want to go out.

but she (?7?) walk
down to the sun tan
() lounge (.) where
she spends (an
hour?) (??) sun bed
place, (.) down in
XXX Street,

so she wanted me tq
walk (cos it’s dark)
with her down there,

so | did [walk with her
because she wanted
him to]

| waited for her in the
XXX Arms or
whatever,

shehas a sun bed,

then she comes into
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the {abbrev pub
name XXX’s}

and has a few drinks

but she’s already
been drinking I think
earlier on she says
(??7?) a few glasses
of wine or
something,

, (-) and then, (??) a
couple of beers

| had a couple of pints
of beer as well
whatever,

she had some more
wine,

we went to the off
licence, got two
bottles of wine, (.)
went back to the
flat,

| made Caroline
[food]

she had the
munchies

she wanted (.) erm,
(.) sardi- sardines or]
to- no pilchardson
toast

we got them
[pilchards] from
the co-op

and we’d had some
wine, (.) whatever

and we talkec
lot!

and then we kinda
curled up on the
bed,

we kissed,

it was consensua
kissing, (.) kiss
full on, french
kissing,

she was (.) in the be

| sat on top of the bed

she took her top off,

| gotin to bed with
her,

i.é]otiﬂ to bed with
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her,

there was a lot of
kissing (.)
basically at first.

(-) thennn (}
ahmm (there) waj
oral sex.

| (-) had oral sexvith
her. 1 (.) it was me (.)
giving oral sex to her,

and she was telling
me how to do it how
the way she liked it
or whatever,

gyrating her hips (.)
and (.) whatever, (.)

and erm (-) then,
(??) we were
kissing,

it was, (.) like |
sayit was
completely
consesual'

there was no
effort to push me
away or whatever

shedidn’t say (.) no,
stop or whatever,

| then (.) erm afte
the oral sex

she was moaning,

and (.) she was
playing with her
breasts actually,

(.) and feeling her
nipples.

while oral sex
was going on,

(.) and then I inserted
my penis! (.) >in her
vagina,< with her
consent!

there was nothing
to suggest to me
(.) no.

I wouldn’t have done
it (.) if (.) sh- she had
said no, (.)

[if] she had said
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no, (.) that would

have been it.
and then, | withdrew. | she said it was
(.) [because she saiid| painful
was painful.]

(she said?)

because the oral
sex hadnade it
painful.

(.) I- I (assumed)

and/ didn’t ejaculate.

It can be seen that this is a close match to Ehrlich’s findings. We have already

considered in Example 8.19 how the IE’s opening here sets up the key aspects of his
characterisation of himself and C, namely C as drunk and dominant, himself as
reluctant accomplice. We can see how this is developed throughout this sequence. An
examination of the column for the IE shows that virtually every action he asaribes t
himself involves C in some way (relevant parts italicised): almost nothing islubsgcri

as being an independent act on his part. There are two notable exceptions to this. At the
end of the sequence he asserts that he ‘didn’t ejaculate’ (156), but this is of course

something he did not do as opposed to an action which he took. (He also states that he

‘withdrew’, but he has already said that this was ‘because she said it was painful’: 153.)

The other key exception is where he does assert that he gave C oral sex in lines 129-31.
It can be seen that this is in fact phrased so as to place some emphasis oreh@l@ctiv

‘I (-) had oral sex with her. I (.) it was me (.) giving oral sex to her’ (130-1). However,

this emphasis in fact acts to set up a contrast with all the other asthati@escribes, in

effect minimising his active role in everything else that happened. Further, it

immediately follows him describing the same action using agent deletion: ‘ahmm

(there) was oralex’ (129-30), which does sound rather peculiar, so his immediate
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rephrasing of this assertion with emphasis on an active agent can perhaps be seen as a

form of repair to this rather bizarre utterance.

Indeed it can be seen that the IE frequently describes sexual acts here using agent
deletion (e.g. ‘there was a lot of kissing’: 129), nominalisation (thereby removing the
active verb, e ‘after the oral sex’: 146), and even ascribing agency to the act itself

(“the oral sex had made it painful’: 155). We also find examples of what Ehrlich

describes as an ‘unaccusative construction’ (2001: 49-52) (e.g. ‘while oral sex was

going on’: 148). She observes the following of this type of construction:

‘Represented as nominalisations, then, the grammatical subjects designating
sexual acts ... have no agents. Moreover, as the subjects of unacoresatye
they depict their referents as spontaneous sexual events, asihgppbat
have taken their natural course without any particular cause or agent.” (ibid.:

50)

‘Indeed, I am suggesting that in [such examples] [the accused]’s agency is
completely removed from the picture; his acts of sexual aggression are
represented as autonomouas having a force and life of their own.” (ibid.:

52)

They are thus a particularly strong form of agent deletion, significantly reducing any
active role for the IE in what took place. All of this makes a distinct contrasthét
agency ascribed to C. The column for C in Table 8.2 is full of active, independent
activity: C wants things, tells the IE what to do, eats and (especially) drinks whatev
she wants, and, most importantly, plays an active, independent role in the sexual
activity: ‘she took her top oft” (123), ‘gyrate[d] her hips’ (134), ‘was playing with her

breasts actually, (.) and feeling her nipples’ (147-8). None of the actions attributed to
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her take place in response to anything the IE says, does or asks; she is portrayed as

acting independently in intention and execution.

It is interesting to note that the ‘we’ column’ contains relatively little activity, all of

which is innocuous and mundane (‘we went to the off licence’: 115-6; ‘we got

[pilchards] from the cop’: 118-9; ‘we talked a lot’: 120). The nearest it comes to

sexual activity is ‘we kissed’ (121, also 135-6). This is perhaps surprising given that the
IE’s version of events is that the sexual activity was consensual. It might have been

expected that he would therefore emphasise the mutual nature of what took place,
describing it as joint activity. However, this would of course involve him admiing

least part responsibility for those joint actions. Instead we have seen that he thhooses
paint a rather different scene, removing himself from any active role and hence shifting
agency onto either C alone or even the sexual activity itself. It is perhaps
understandable that a person accused of serious sexual offences would seek to minimise
their role in this way and avoid making any admission of responsibility, even shared,
but the end result is once again likely to be a distortion of the ‘true’ picture which will

ultimately not help the IE.

This portrayal of C as the active protagonist (as opposed to passive victim) continues
throughout the interview, as illustrated by the following examples.

Example 8.22
IR1: and that you came in to the, (.) bedroom, (.) and put a candle on the 320

bedside table? 321
() 322

IE:— | put twocandles in the wiolow actually, because she wantedm there 323
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not on the bedside table, I don’t havea bedside table. 324
IR1:  okay, (.) were thelit candles? 325

IE:— they were lit, and they were on the window. (and) she wanted them t 326

Here the IE repeatedly states that it was C who wanted the candles in the hedroom
again describing himself as acting only according to her wishes as opposed to his own
will, while emphasising her proactive role. This focus on the candles by both IR1 and
IE can be seen in fact to tap into a rather dubious notion of consent, the implication
being that if a person wants candlelight in the bedroom they are somehow also
indicating receptiveness to sexual activity. Although it is beyond the scope of our
current purpose to consider this further, it is worth noting how the IR builds these
details into the scene-setting through his line of questioning here, clearly invoking th
dubious underlying implication even if not making it explicit. The fact that the 1E
recognises this implication is indicated, | would argue, precisely by the strength of his
assertion in response that it was what C wanted.

Example 8.23
IR1: can you remember (.) what Caroline was wearing when you went int 630

bedroom? 631

IE: errm, (.) Carrolliiiiinnne was in bed, (.) first she had adopshe 632
— had a woolly top on. [(?was )] she took that off. | remember 633
[IR: yeah,] 634

that. 635

IR1: vyep 636
() 637

IE: underneath I (can’t remember) what trousers she had on, (.) yeah a 638
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— woolly- (.) woolly top. yeah. because she definitely took that off hers¢ 639
() 640
IR1: vyep 641
IE:— because didn’t take that off. (.) she- she took it off. anghe took her bra 642
off. 643
IR1:  yep 644
IE:— herself. (.) yeah? (.) and it was a bhra if | remember. - didn’t take =~ 645
those off. 646

IR1: okay 647

This final example contains a great deal of repetition by the IE of the fact that C took
her own clothes off, not him. Once again, it can be seen that this is in fact nattreleva
to the question asked, but is instead information which the IE chooses to add. Again,
this portrays C as an active, willing participant in events, painting her very much as

protagonist not victim.

Overall, then, we have observed that the IE creates a detailed, consisggnofrGaas

a heavy consumer of intoxicants, and as the instigator of events, while portraying
himself as almost entirely passive and inactive. Events are describedegssiiply
happened around him. However, when this is considered in the light of the legal
framework it can be seen that this is highly problematic for him. He is in fact under a
positive obligation to actually do something, namely to ensure that she is consenting.
Not only does he not do this (according to his own version thus far), he also attempts to
shift responsibility onto someone who by his own account may well not have been

responsible for her own actions, let alone his. The fact that C may not have been in
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control of her own behaviour places a much higher onus on the IE to take responsibility
for the situation, and for her. Thus, by describing the situation in this way, the IE
actually raises the bar in terms of the standard of behaviour and responsibility he should
have reached, effectively making the Prosecution’s task easier and the Defence’s more

difficult. His chosen portrayal of C therefore works actively against him.

8.3.3.2 Construction of the intervieweeidentity

The preceding discussion has already identified several aspects of the IE’s self-
characterisation. We have just observed his depiction of himself as passive aud,inact
especially in comparison to the proactive behaviour of C. It can also be seen that he
constantly portrays himself as considerate of C’s needs, either through walking with her
because it was dark (109), making her food because she was hungry (116-7),
performing sexual acts in a way which she likes (133), or indeed any number of other
ways during the course of this interview. We have also already observed his emphasis
on the non-violent nature of his actions (Examples 8.14, 8.15). These character traits
can all be seen to contradict the stereotypical image of a rapist, and itfisrthbeedly
surprising that he should attempt to depict himself in this way. We shall briefly conside
several aspects of this sédfentification as a ‘non-rapist’ in more detail, in order further

to demonstrate the way in which character is actively constructed in the police

interview.

On closer analysis of Example 8.15 it can be seen that in his response the IE chooses
once again not to discuss what he did or did not do on that particular evening, but
instead to use the continuing present tense to describe his general character: ‘... | can’t

go around shoving myself ao (people for god’s sake)’ (207-8). This emphasis on self-

identity as generally not aggressive can also be seen in the following example
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Example 8.24

IE: [ wouldn’t have done it (.) if (.) sh- 150
she had said no, (.) she had said no, (.) that would have been it. 151

Example 8.25

IE: she fully agreed tit yeah I mean there’s p- if she’d been screaming 170
shouting there’s people above me or people below me. 171

IR: (okay.) 172

IE:— erm, (3 I would have stopped anyway. (.) I don’t force myself on people. 173

A further, related, aspect is the IE’s self-characterisation as not driven by his own
personal sexual needs, as in the following examples.

Example 8.26
IR1: and that she could see your erect penis, (.) through, (.) the boxer shc 414

IE:— Idon’t very often getan erect penis actually but erm, (.) for reasons 415

{mumbling}, 416
IR1: yeah,= 417
IE: =but I didn’t havean erect penis [(??77?)] 418
IR1: [okay] 419
IE: mhm, 420

IR1: tis obviously a questiothat I need to clarify, are you saying that you’re 421
incapable of having intercourse or not. 422
IE: erm to a point a- to a level | can have intercourse, | (??) had 423
(morbidoplexy) when | was a kid which means that I- er basically | he 424
an undescended testicle. 425

IR1: yeah. 426
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IE:—  which erm, was brought down okay. (.) but I don’t have kind of like a 427

great (-) (kind of) sex drive [(??phase)] 428
IR1: [not a great-] great libido {pron. libaido} 429
IE: no, (.) libido {pron. lik: do} whatever you call it [(yeah)] 430
IR1: [yeah] 431
IE:— over the years (.) kind of (phase) with it [(yeah)] 432

As already noted in Example 8.9, despite this statement of his medical conditign the

does admit that they had sex, so he presumably must have had an erection at some point
during the evening. This anecdote about his general inability to achieve aoneiect
therefore not (strictly) relevant to any discussion of that evening, and so must serve
another purpose. That purpose, | suggest, is to project an identity for himself which

does not fit with the ‘Guilty scenario’. And a person who is not in any way sexually

driven certainly does not fit the stereotypical image of a rapist. Another way in which

the IE asserts this aspect of his identity is in his repeated referral to tteafawt did

not ejaculate. This occurs in lines 156, 167 and in the following example:

Example 8.27
IE: and then | inserted my penis_atpwnt did she say (no I don’t) want any 469

of that, (.) the only time that happened was, (.) when, (.) (??) said it’s 470
sore (.) [whatever] it’s sore (.) and, (.) and I I immediately withdrew and 471
[IR: yeah] 472

— I didn’t ejaculate inside her. 473

The IE was told after the second mention of his lack of ejaculation that this ‘doesn’t
matter’ legally (Example 8.10), yet his repetition of this point even after being informed

of this suggests that it clearly does matter to the IE. Again, | would argue that this i
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because such a detail, especially combined with his repeated insistence that he
withdrew out of consideration for C’s comfort, does not fit with the idea of a man who
would use force to gratify his sexual needs. Thus it may not be legally relevant, but it
certainly is relevant to the characterisation of himself which the IE is ttging

construct.

8.3.4 Story co-construction

As with the previous case study, this section @dthonstrate that the IE’s story, and

indeed its ‘characters’, are actively negotiated and constructed in the police interview
between the discursive participants. At this stage in the judicial processadhis
formative, creative process, and thus it is open to influence, editing and reconstruction
as the interaction unfolds. We shall begin by examining the basic mechanisms of co-
construction at work in this interview, before considering the use of C’s witness

statement in this process, and then conclude with an examination of the (diffengnt) s

which the IE tries to tell in response.

To begin with, then, it can be seen that IR1 acknowledges that this is an ongoing
drafting process:

Example 8.28
IR1:— okay. (.) SO yyou maintain then, (.) at the moment that, (.) you’ve (.) had 163

sexual intercourse with Caroline, 164

IE: yeah 165

‘At the moment’ (163) signals that this may well not be the final position the IE takes

on this subject, but it is apparently not said as criticism and is certainly not
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accompanied by any implication of dishonesty. Indeed IR1 uses the same expression
again later in the interview in a similarly non-pejorative utterance:

Example 8.29

IR1:— so (.) in a nutshell at the moment then you say that you went into tt 278

bedroom (.) this morning, 279
IE: yeah, 280
IR1: and that you’ve had (.) consensual sexual intercourse with 281
Caroline, 282
IE: yeah, 283

Instead this seems simply to be an acknowledgement by IR1 of the realities of the
context: the ‘facts in issue’ have yet to be established; the parameters of both the

prosecution case and (consequently) of the defence are yet to be drawn up. Until those
factors are established later in the process, there will inevitably be a large dé

flexibility and positional manoeuvring during these formative stages. We shall now

move on to a consideration of the influence which IRs have over this emerging account.

The following example, taken from the early stages of the interview, gives a simple
demonstration of the control an IR has over the version which is elicited from an IE

during the interview process.

Example 8.30

IR1: okay, (.) annn (-) whereabouts were you arrested this morning. 56
() 57

IE: in my flat. 58

IR1: right, which is where. 59
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IE: ermm, (.) it’s on the XXX, XXX Court. 60

IR1: (all right) and what number. 61
IE: Six 62
IR1: okay. can you describe the layout of the flat for me. 63

IE: it’s a small flat, (.) so as you go in, it’s an L-shaped hallway, (.) there’sa 64
kitchen to the right, (.) directly in front (.) there’s (.) a (.) um lounge, (.) 65
and (.) to the left there’s (.) a (.) washing area, (.) bathroom, shower room, 66
(.) and (.) tahe right of that there’s a (.) um (.) bedroom. 67

IR1: okay. (.) was Caroline staying with you yesterday? 68

Here IR1’s questions cue all the details which the IE subsequently provides. There is a

logical progression, and a ‘story’ begins to emerge of the IE being arrested at home,

with the stage for this event being conjured up through the description of the physical
layout. However, although the IE is free to give whatever details he wishes and can do
so in his own words, the choice of topic here is entirely down to the IR. It is he who has
decided that this story will begin with the arrest, and with the setting of the stéhe

flat. (It will be observed that this matches Watson’s (1990) description of ‘invited

stories’ discussed in Chapter 2.3.4.) The selection of topics, and the order in which they

are introduced, are key features of any narrative and do much to establish its nature and
direction. They are also usually in the control of the teller. When those aspects are
controlled by someone else, the story becomes a collaboration; a joint tellingeiet

is (as yet) no acknowledgement of this co-authoring role which an IR inevitably holds

in this context.
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It must be remembered that the IR is not asking these questions because he needs to
know the answers (he will know virtually all this information already), but in order to
elicit the information on record for the future audiences. He is thus selecting topics and
establishing the scene for those audiences, tailoring it fortéels. Given IRs’

tendency to focus only on the future prosecution audiences, we once again see how the
version which emerges from the IE (under the influence of the IR) is thus likely to meet
the needs of the Prosecution very well, while being considerably less welldddore

the Defence.

The following example demonstrates another way in which IR1 exerts influence over

the IE’s version, namely through the use of formulations.

Example 8.31
IR1: [okay] just describe yourself for me. what sort of build are yot 253
and size. 254

IE:— me |-I’m alittle un I’m stocky. (.) and (.) [small] and stocky yeah. [(?? 255

IR1: [yeah] [ 256
sort of] what sort of height. 257
) 258
IE: I’m five foot five and a half. 259
IR1: and what- what do you weigh. 260
IE: I weighhh (3 T think it’s about eleven and a half [stone (???)] 261
IR1: [eleven and a half < 262
— so] you’re n- you’re not fat, you’re not stocky, you’re quite proportionate 263
[build.] (.) what about Caroline, what does $bek like. 264
[IE: yeah.] 265
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IE: Caroliiiinnnnneiisss, errm (.) she’s got a big build. (.) erm she she’s five 266
foot three cos we measured her. (.) ourselves against each other the 267

day, [and] it was about five foot three, (.) errrm(fo) it’s- it’s- 268

[IR1: yeah,] 269

it’s a re- (.) normal, (.) it’s slight, (.) because she’s trying to lose all this 270

weight or whatever, quite (.) sligfra- well I don’t- n-no she’s not slight 271

she’s kind of normal | mean, (.) kind of, (-) sort of,)(} don’t know 272

reasonable build, (.) reasonable height, (.) [(you know)?] (.) (okay)?= 273

This sequence contains a formulation by IR1 of the IE’s self-description, but which
directly contradicts what the IE actually said: ‘I’m stocky’ (255) becomes ‘you’re not
stocky’ (263). Presenting this as a formulation (signalled by ‘so’ once again: 263) rather
than a direct contradictigpor as an expression of IR1’s personal opinion, makes it very
difficult for the IE to challenge, especially as it gives the (false) impresisat this is
thelE’s own description which IR1 is merely summarising. Thus IR1 here appropriates

and recasts the [E’s portrayal of himself.

Another interesting feature here is the way in which the IE orients to IR1’s previous

questions in terms of selecting relevant details when asked to describe C. When asking
about the IE himself, IR1 asked specific questions about his build/size (253-4), height
(257) and weight (260). It can be seen that when asked a much more general question
about C- ‘what does shelook like’ (264) — the IE responds by limiting his answer to

those same details: ‘she’s got a big build. (.) erm she she’s five foot three ... it’s a re- (.)

normal, (.) it’s slight, (.) because she’s trying to lose all this weight or whatever, ... |

don’t know reasonable build, (.) reasonable height’ (266-73). He does not include any
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other information which we might expect in response to a request for a visual
description, such as the colour of her hair. This demonstrates how the IE is taking cues
from the IR’s questions regarding relevance and even lexical choice (‘build’)37, and

how even when asked an open question his responses can nevertheless be constrained
by the context both the local context in the sense of the immediately surrounding
discourse, but also the wider environment in the sense of the relative institutiesal rol

occupied by IR and IE and the accompanying power relations.

Having said that, it is important also to acknowledge that the IE is still fretgtma

extra information of his own choice. Here he embellishes the basic information about
her height with an anecdote about the two of them measuring each other (267-8). This
provides enriching details about their relationship, even perhaps validating a certain
amount of close physical contact between them. This kind of additional detail
contextualises not only their relationship but also the events of the previous eweaing i
way that clearly bolsters the IE’s line of defence. Although it may not be strictly

relevant to the question, it is important to stress that IEs are generally freemo add i
such information should they so wislturrent UK interview technique is, in my

opinion, rarely so constraining or controlling as to prevent this.

Having observed various mechanisms through which IRs can influence the IE’s

account, we shall now consider the use by IR1 of C’s witness statement in the process

of constructing the IE’s version. It was observed in the previous case study that the
prior written version(s) obtained from witnesses formed the basis of the IR’s

questioning, thereby putting the IE into a responding role. This same role is invoked in

37 This was also observed earlier with the 1E’s picking up of ‘policespeak’ in Example 8.4 with the
repetition of ‘incident’ (219).
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this interview, beginning with the following exchange. IR1 has just summarised the
IE’s account so far as being that he went into the bedroom, had sexual intercourse with
C, and that it was with consent (278-288, a clear orientation to the offence framework).

Having established the 1Eagreement with this, IR1 responds as follows:

Example 8.32

IR1:—  okay. €-) that’s where we’ve got a conflict now, (is that) Caroline 289
[has] left the premises when she’s left you, (.) and has [imm]ediately 290
[IE: (right)] [IE: mm] 291
phoned the police 292

IE: mhm 293

IR1: and said that she’s been raped by you (.) and named you as the 294
[person res]ponsible. 295

This clearly indicates that IR1 has been making direct comparisons betweersitie ve
being given by the IE and the version previously elicited from C. It can also be seen that
this correlates with the process of establishing the ‘facts in issue’ in the subsequent

stages of the process, demonstrating once again the influence of the later court stage on
this earlier context. Although this may seem like an obvious point and an entirely
desirable, natural part of the interview process, it is worth bearing in mind that the
prosecution version will thus always come first. The potential problem posed by this is
as follows. If, as we have observed, an IR uses a prior withess statement as a point of
comparison while he elicits an account from an IE, his questioning will inevitably
influenced, perhaps even dictated by, that prior statement in terms of both its content
and structure. Since we have also already observed that an IR’s questions will influence

the IE’s responses, it can be seen that the prior witness statement is ultimately highly
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likely to influence and constrain the account given by the IE through the interview

process.

A further factor to bring into the equation is the police influence over those prior

witness statements. This was observed in Example 7.36 in the previous case study, and
is also present here, as shown in Example 8.5 above. This is presented as a quote from
C’s witness statement, but it is rather surprising to see C apparently referring to the IE’s

flat as ‘the premises’ (352). Fox (1993) identifies several similar examples of

‘policespeak’ appearing in witness statements, observing (without further comment)

that they are ‘obviously not completely in the witness’s own words’ (187; see also Rock

2001). This adds yet another level of eddzd police influence over the IE’s account.

It must be emphasised that this influence is almost certainly not dedipanal its

effects are likely to be ultimately just as negative for the Prosecution as forfére®e

This only serves to reinforce the importance of exposing such factors to scrutiny in

order that they may be recognised and countered.

As mentioned previously, an extended part of this interview involves IR1 reading parts
of C’s statement to the IE and asking for his response. There is no need to analyse this
specific aspect in any detail, as the principle of the IE’s version as response to a

witness’s prior written version has by now been well established. We shall, however,

briefly consider how the end result of this can be a versiam&d to be the IE’s own

but effectively co-authored between IR, IE and C.

Example 8.33
IR1:— if I run through what (.) [she’s] initially told us and I give you (.) [your] 307

mim] [mhm] 308
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chance to, (.) either refute it or explain anything that’s different that’s 309

— gone on. (.) she said that (.) she was in bed (.) [by] herself (.) except 310

[IE: mm] 311
— she had the dog with her wth this Jack Russell what’s the Jack 312
Russell called. 313

IE: — erm (.) (I’ve) forgotten its name! erm, (.) sausadBiat’s what she [calls 314
it.] 315

IR1: [sausage.] right, strange name for a Jack Russell but there you go! ( 316

— ahm, she said that she was in the bed (.) with (.) sausage the dog, 317
) 318
IE: mhm, 319

The IR’s relaying of C’s account undergoes an interesting change here. At first he

reports that ‘she said that (.) she was in bed (.) [by] herself (.) except that she had the

dog with her’ (310-2). This could quite naturally be taken as a direct quotation from her
statement. However, he then asks the IE what the dog is called, to which he replies
‘sausage’ (314). IR1 then resumes his relaying of C’s account, but he now presents it

as: ‘she said that she was in the bed (.) with (.) sausage the dog’ (317), thus directly
incorporating the IE’s contribution into C’s account™. It goes without saying that the
contents of C’s statement will not actually have changed, but this does show how the

oral version constructed during the interview becomes something of a patchwork of the
IE’s, IRs’ and C’s contributions. This example of a dog’s name is innocuous enough,

but that is hardly the point.

38 1t must be acknowledged that it is possible that C’s statement did contain the name of the dog and the
purpose of IR1’s question was to check whether the IE knew this or not, but I would argue that this is
unlikely.
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To conclude, the overall problem with all these examples of co-construction isehat t
transcript of this interview will be presented in court as effectively being the IE’s own
version of events. No formal written statement is produced on his behalf, and so it is
this transcript that will be used as comparison with his courtroom account for the
purpose of assessing his credibility. It is all too easy in the context of a trial for the
court to see only the overall picture created through the interview, and not notice the

processes and influences which brought that image into being.

8.3.4.1 The interviewe& story: the row

As already noted, despite the overall control of topic and relevance by the IR(S), it is
nonetheless open to the IE to get in some points of his choosing. However, unlike the
IE’s obligation to address the topic of the IR’s questions, the IR is under no obligation

to pick up on points brought up by the IE, and hence they often remain undeveloped
and unilateral, and thus cannot really be said to have attained tiseotadpic’ in the

interview.

It becomes immediately clear that there is one constant ‘topic’ which the IE attempts to

bring into this interview in this manner, and that is the row which he claims took place
between himself and C after they had sex. He is in fact allowed to speak at some length
on this subject, but it can be seen that IR1 never actually follows up on this,
immediately changing the topic on his subsequent turns and not asking any question
about it throughout the interview. However the IE constantly returns to it, putting it
forward as a form of ‘counter-narrative’ to C’s account of the evening. To the IE the
newsworthy ‘story’ of the evening appears not to be the sexual activity which took

place between them, consensual or otherwise, but this row.
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The manner in which he first raises it is rather interesting. As we have seenwtag IE
initially invited to give his account of the evening with the very open queSstibat’s
happened’ (103). This was immediately subsequent to questions about their normal

sleeping arrangements and whether or not they had ever had sex, and, combined with
his knowledge of the context and the fact that he is being interviewed in connection
with an allegation of rape, it is hardly surprising that he chooses to answer this question
by going through the events leading up to the sexual intercourse and details of that
activity. (We have already considered this account in detail in Example 8.21.). He
appears to have concluded his account of the evening at the point where he withdrew
(‘that’s (.) what happened’: 158), which is of course the end of the activity relevant to

the offence framework, and IR1 then moves to a summary sequence (Example 8.10).
There is then a pause (175), at which the IE launches into the following additional
account:

Example 8.34
IE: thenwe had aow, you see, (.) afterards, (.) we had a bigw. (.) and 176

that was to do (.) with, (.) she uses drugs. (.) and what happened wa 177

erm (.) | raised a point that she owed me money about (.) (I paid her, 178

insurance 179
IR1:  mhm, 180
IE: car insurance a few months ago, (.) and the agreement was >I didn’t 181

expect her to (give) the money back (she would) give me< a christm: 182
present or something in return. | just (.) kind of said well you get me i 183
christmas present, (.) aannd (.) (cos that) (.) | said that (would have) 184
meant a lot to me | suppose, (.) aannd (.) sh-e (.) and also | pointed « 185

that she’d spent (.) all the money that her parents had given her on 186
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cocaine! (.) drugs. 187
IR1:  mhm, 188
IE: she uses. (.) and we had a big row, (.) and (.) (said) all sorts of nasty 189
things, (.) and she stormed out, (.) and | said to her why {cough} why 190
don’t you stay >or whatever (saying)< I mean it’s wet and it’s raining, 191
(.) but by then she had the bit between her teeth (and that?), and (she’d) 192
said a lot of hurtful things, but (.) she said something (.) {very quiet} 193

about (I said?) (kind of (.) whatever) prick or kind of thing, (.) you knc 194

don’t want to say any more, 195
IRL:  mhm 196
IE: stuff like that, (.) but 197
IR1: yep 198

IE: but I mean, (.) she’s called me that in the past (.) in a kind of, (.) ina kind 199
of (.) friendlyway if you know what | [mean, er] 200
IR1: [yeah] 201

IE: so er (.) thatthat’s basically what happened! I- (.) | didn’t I didn’t force =~ 202

myself on her at dll 203
IR1:  okay, (.) what’s the nature of your disability please Johnif you don’t 204
mind me asking. 205

In his opening the IE sets up a link between this account and the preceding discussion
with ‘then’ and ‘afterwards’ (176), both with speaker emphasis, although the nature of
that link is not made explicit. Its status as somehow explanatory of that previous
account, however, is signalled by ‘you see’ (176). In fact it can be seen as an attempt to

set up a ‘counter-narrative’ to what has been presented thus far by IR1 as the ‘story’ of
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the evening, namely the sexual intercourse. Its status as a complete compatng vers
Is indicated by its neat natiee framing with ‘what happened was...” (177) and “...
that’s basically what happened!’ (202), signalling that this is not an addendum to the

previous story, but is in faetto the IE- the story itself.

In order to assess the IE’s purpose in putting forward this counter-narrative, it is worth
analysing its structure in more detail. In Labovian terms (1977: 362ff.) this structure is
as follows. The Abstract, or theme, is ‘we had a row’ (176). This is the newsworthy

event in the IE’s opinion, as opposed to any sexual activity. As Orientation, or

background information which is necessary for an understanding of the story, we are
told that ‘she uses drugs’ (177); its status as scene-setting information rather than

‘action’ signalled by the use of the ongoing present tense. This has already been

demonstrated to be a key part of the IE’s characterisation of C, and is presumably

included here not only to explain what C spent the money on but also as explamation fo
her (irrational, untrustworthy) behaviour. The Complicating Action, or ‘what

happened’, is the neatly framed information about their argument about the money C

owes the IE, which involved ‘nasty things’ being said and resulted in C storming out

(18990). (The fact that this story also portrays hinaaaring, generous friend, and her

as exploitative and irresponsible, also ties in rather well with his overaiatbasation

of each of them as discussed earlier.) Having thus described what happened, the IE
concludes with the Coda, which provides us with his overall assessment of the story and
his reason for telling it at this time and in this context: ‘I didn’t force myself on her at

all!’ (202-3).

According to the coda, then, this story is apparehtiyi’s way of showing that he is
not guilty of raping C. But the fact that this coda has no direct relevance to anything
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contained within the story illustrates that this overall purpose is actudibr riaidden.

It is presumably being offered as an explanation for why the IE finds himself in this
predicament (i.e. why he is currently sat in a police interview room talking to this IR),

but only through implication. The connections (that he did not rape C but instead C has
made false allegations, which is because she was upset, which was becausgahey ha
row, with a subtext of her as unstable and irrational due to drug abuse) remain unstated.
Indeed it can be seen that IR1 does not pick up any aspect of this story, despite its
apparent significance to the IE, but instead immediately changes the subject Z04). T

Is perhaps not the most effective method of defending himself in this context, as seen

even more clearly in the following example.

Example 8.35

IR1:  okay. ¢-) that’s where we’ve got a conflict now, (is that) Caroline 289
[has] left the premises when she’s left you, (.) and has [imm]ediately 290
[IE: (right)] IE: nm] 291
phoned the police 292

IE: mhm 293

IR1:  and said that she’s been raped by you (.) and named yoas the 294
[person res]ponsible. 295

IE:— [she w-] she walked out (.) she walked out of my (.) flat in a real huff. 296

really angry. 297
IR1: mhm= 298
IE: =| mean she had aller stuff with her, (.) it was pomg down with rain, 299

(.) we had a bigow, (-) aaaannd Y1 don’t know she’s feels let- she she 300
had a- she had a difficult time recently, that a lec- one of the lecturer 301

w- one of the reasons wkhe’s homeless is one of the lecturers took her 302
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in to (??7?) kind of thing, (.) and had to throw her out because of drug 303
using basically, and kind of (.) irrational behaviour, (.) but | mean (-) « 304
(she is) that’s the reason why she is homeless. (.) >but I think she’s hada 305

roughdeal. (.) you know that’s (-) (I’'m saying).< 306

In response to the first actual allegation of rape put to him in the interview (29%-5), t

IE brings up their row once agai296-7, 300), along with further information about

C’s personal circumstances (300-6). As with the previous example, this can be seen as a
rather oblique attempt to rebut the accusation by implying that she is lying, kist this
considerably less effective than a straightforward denial would have been (the &xpecte

second pair-part in CA terms: Schegloff, Sacks & Jefferson 1974).

This indicates once again that the IE’s line of defence is not to directly challenge C’s

account, but instead to give reasons why she has made it up. This can be sedé®ias anot
way in which the IE does not orientate to the legal context and ‘offence framework’
underlying this interview: the reasons behind a false allegation are simply nohteleva
legally. They are of course extremely significant in the wider view in terms of
explaining the overall situation, but they do not directly amount to a defence. Once a
‘Guilty scenario’ has been invoked it has to be addressed; in other words either

confirmed or disproved. All that matters for the purposes of the criminal justice system
is whether or not that story is true, not why it was told. The investigator’s task is thus to
collect evidence which establishes whether or not the necessary offence eleenents a
present, and the information provided by the IE here is at best only very indirect
evidence, if it can be called evidence at all. It is thus perhaps not surprising, given IR1’s

focus on the ‘offence framework’, that he does not follow up on any of the information
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on this topic provided by the IE, and does not include it in his formulations
summarising the IE’s position, however relevant and important it may seem from the

IE’s perspective.

As already noted, however, IR1 makes a noticeable shift away from the ‘Guilty

scenario’ in the course of this interview, after which he seems considerably more open
to the possibility that an offence did not take place. Once he is prepared to step outside
the ‘offence framework’, it will be seen that he does in fact begin to accept the

relevance of this kind of information in forming a wider view of the situation. Thus far
we have seen that the IE’s method of defence is indirect, ineffective, and to a large

degree counteproductive. After the shift in IR1’s position, however, a rather different

picture emerges which is much more effective from a defence perspective, aslwe shal

now observe.

8.3.5 The shift

Thus far we have seen how IR 1’s discursive behaviour influences the version which

emerges from the IE, and that the resulting account has not been entirely helpful to him.
This section will demonstrate how a shift in IR1’s position away from the ‘Guilty

scenario’ directly results in the production of a more ‘defence-oriented’, or at least
‘defence-friendly’, version, as different aspects gain prominence due to’tRhange in

focus in his questionirig It is particularly interesting to observe how a change in
interviewer behaviour can result in such legally significant changes to the IE’s story,

without any change in the factual content, nor in the IE’s own position which remains

%9t is tempting to speculate as to what prompts this shiff,éwen if based on observations of the
discourse, this would ultimately amount to guessing at thenaitehought processes of IR1 and shall
therefore not be attempted.
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consistent throughout. The implications of this finding are potentially serious, and will

be discussed in the next chapter.

To begin with, then, it must be noted that there is no sudden turnaround in IR1’s stance,
but rather a gradual shift from one position to the other. The following examples
represent the ‘transitional phase’ in this process, which occurs during the putting of C’s
statement to the IE. The first example leads directly on from those we have just
observed regaidg the IE’s emphasis on the row as ‘the’ event of the evening.

Example 8.36
IR1: okay. (-) and that (.) as she left you tried to give her a kiss and cuddl 514

again but she [didn’t want that] 515
IE: [yes I] did! because she was upset and | saisvlgodon’t 516
you stay it’s pouring with rain outside. (.) and I kinda like put my arms 517
— round her and she was kinda like really upset it was thehatwpset 518
her. 519

IR1: —» yep (-) and not- not the sexual intercourse (??) {slight questioning to 520
IE: noit was a- it was a ruck! I mean it was kinda like, (that) (was-) we w 521
arguing, saying things that >were kind of not very nice | suppose, 522

but< 523

Once again it can be seen that for the IE the significant event which triggeredtitieis e
sequence of events is not the sexual activity, but their row (518-9). But what is different
here is that IR1’s response is not only collaborative, but directly supportive of the IE.

He begins with the agreement tokgap’ (520), and then actually supplies the extra
information implied by the IE’s turn but not verbalised by him: ‘and not- not the sexual
intercourse’ (520). He does still seek confirmation of this from the IE through his
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intonation, but nonetheless thieet is to plant these words in the IE’s mouth, building

on his turn and making the (evidentially more important) implication explicit. We have
already observed similar @onstruction of an IE’s account by an IR, and have

previously noted the potential dangers for an IE given the difference in their agendas.
However, if an IR moves towards agreeinmgh the IE’s version of events, such a
collaborator can instead become a powerful factor in the IE’s favour.

Another indication of IR1’s change in attitude is his choice of referential term for C in

the following.

Example 8.37
IR1:  but you’ve already now said that you’ve (-) had sexual intercourse with 572

— the woman, 573

This reference to C as ‘the woman’ is strangely impersonal and even slightly

derogatory, and makes a distinct contrast with his introductory description of her as ‘a
lady’ as observed in Example 8.16. As demonstrated by Watson (1983), such labelling
can doa great deal of ‘conceptual work’ (78) in identifying a person as a ‘victim’ — Or

otherwise- in this context, especially in terms of the implicit apportionment of blame.

The shift in IR1’s position is also indicated by his rather interesting formulation in the

following sequence.

Example 8.38

IE: and then | inserted my penis_atpwnt did she say (no I don’t) want any 469
of that, (.) the only time that happened was, (.) when, (.) (??) said it’s 470

— sore (.) [whatever] it’s sore (.) and, (.) and | | immediately withdrew and 471

[IR: yeah] 472
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I didn’t ejaculate inside her. 473

IR1: okay.= 474
IE: =yeah. 475
IR1: did you say to her that you were going to- (.) give it to her up the ass 476
IE: no I did [not. (.) no.] 477
IR1: [to use her phraseology.] (.) no?= 478
IE: =no. 479
IR1: right. were you wearing a condom at all. 480
IE:— er, was [ wearing a condom, (.) she did have a condom but I wasn’t 481

wearing one no. 482
IR1: you weren’t wearing [one. ] 483
IE: [no.] 484

IR1: —» so (.) when you, (-) had entered her you said (.) that she said she we 485
so you (.) stopped almost immediately? 486

IE: yeah. 487

Here the IE is responding to a series of propositions put to him by IR1 based on the
contents of C’s statement. This extract commences with the end of an account by the IE

of the sexual activity which took place, which he concludes by stating that C waisl it

sore and so he immediately withdrew (470-1). These details clearly support his account
of consensual sex and build on his self-portrayal as considerate and non-aggressive. IR1
then asks a couple of follow-up questions, the second of which establishes that the IE
was not wearing a condom (480-2).This has definite connotations of recklessness, lack
of care, and even impulsiveness, all of which is surely relevant to the allegatign bei

made.
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IR1 then produces what appears to be a summary of this sequence (signalled once again
by ‘so’, 485), but instead of picking up on these potentially negative aspects he goes

back several turns to pick up the points which strongly support the IE’s position (485-6,

echoing 470-1). Formulations such as this are generally a way for IRs to selectshe pa

of an IE’s account which they consider to be most salient, andR&bd’s choice of what

to include here, and especially what to omit, is significant. It also makeeaalié

contrast with his previous use of formulations as observed in Examples 8.10 and 8.31.

It can also be seeahat IR1’s formulation of the IE’s words in 485-6 is subtly different

to what the IE actually sai@70-1). Both versions are based on the assertion that the IE
withdrew as soon as €id she was sore. IR1’s version implies that this occurred as

soon as the IE entered her, whereas the IE in fact made no such claim, indeed his
utterance in 470-1 gave no indication of the length of time during which intercourse
took place. The difference is potentially very important, but this change once again g

in the IE’s favour here.

Thus it can be seen that by the end of the process of putting C’s statement to the IE, IR1

has moved towards a position which is much more favourable to the IE. For the
remainder of this section, we will examine the consequences of this change by
examining the rather different picture which emerges from the IE in the final stages of
the interview. We will firstly consider the developments in character portrayal gbefor
concluding with two sequences which elicit key new information directly relevant to the

offence framework, which dramatically alter the position for the IE.

The following example is a key part of the re-characterisation and refocusing of the

story which occurs in this final stage. We have observed that earlier in the intdrgiew
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IE’s response to the allegations being made was to provide reasons why C would make

false allegations, and concentrated heavily on characterising C in a way which
supported this. We also observed that IR1, while allowing the IE to talk on these
subjects, did not pick up on them or ratify them as topics in the emerging account. Their
relevance thus remained unexplored and unstated. However, having previously ignored
many opportunities to develop this point, IR1 now directly asks the IE about it, and in a
way which makes its relevance to the offence explicit:

Example 8.39
IR1: can you think of any reason why (.) Caroline might make this very 650

serious allegation against you? 651
IE: yeeeeeerrrrrr errrrm)(’m an ex psych- (.) psych nurse (.) and 652
Caroline hates (.) psych nurses. (.) but she’s been really good with me, 653
Caroline (??) and | have got on well. (.) but she has this thing about 654
psy-she doesn’t like the label she’s got paranoid schizophrenia. (.) erm, 655

(.) she had a very (.) hard time recently living (.) with her- one of the 656

tutors, 657
IR1:  mhm {very quiet} 658
() 659
IE: who took helin to her home, and shouldn’t have done it was 660

unprofessional, (.) it was one of the tutors (who ?? on the course), 661

(-) and who dumped her very quickly because she couldn’t handle 662
Caroline’s behaviour, that made Caroline very angry, 663
very upset. 664
() 665
IR1: okay. {quiet} 666
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IE: Caroline was using (.) drugs, also her illness, (.) trying to come off dr 667
(.) at that time (.) (to) give Caroline credit she was trying to comeg)off 668

drugs (??) yeah?)(€??) she’s back on them now, but erm (-) there was 669

kinda lots of issues there, there was a lot of drinking going on there v 670

lot of (.) kind of using, there was a lot of peopleefm Caroline’sa- (.) 671
Caroline flirts with men and she (was flirting) with tutors boyfriends o 672
what[ever (?)] >(as (?) young- young people do (???)< (-) 673

[IR: mhm,] 674

but she felt very very let dowf) (by) when she got thrown o(j of the 675

tutor’s place. (.) (it’s just-) w- this person was (?)ing- promising hera 676

surrogate mother and what[ever,] (.) and she felt she couldn’t trust 677

[IR: mhm] 678

any-(c-) anyone any more. 679

IR1: yep 680
() 681

IE: yeah, (.) and she’s angry she’s still bitter about that. (.) (and) when you 682
talk her she (actually)??) flares up er 683

) 684

IR1’s question itself presupposes the possibility that C is lying, in that the obvious

answer as to why she made the allegations is that they are true. By asking this questi
IR1 thus signals that he is now allowing in the possibility of another explanation,
namely that they are false, which is of course exactly what the IE had been trying to

bring in for most of the interview thus far, albeit indirectly. Indeed IR1 selects a very
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open question-typeédan you think of any reason why...”, 650), actively encouraging a

positive response and leaving the IE plenty of scope to answer in any way he chooses.

The IE’s response to this is to produce an extended character portrayal of C and also of

himself. His self-portrayal here is particularly interesting. The very first thirdphe

here is to give himself a professional label: ‘I’'m an ex psych- (.) psych nurse’,

something he had not mentioned at any point in the interview thus far. Whereas at the
start of the interview he had begun by describing himself and C as people who both had
a form of mental illness (46-7, Example 8.17), he now elevates his own status from co-
patient to mental health professional. It can be seen that that earlier descrigtigeriva

of his portrayal of their relationship as friends, whereas now he is setting up a very
different form of relationship. He continues with further emphasis on her drinking, drug
use and behaviour, but by combining this with the assertion of his professional status he
effectively elevates this from personal opinto professional diagnosis: ‘[her tutor’s

actions] made Caroline very angry, very upset’ (663-4); ‘there was kinda lots of issues

there, there was a lot of drinking going on there was a lot of (.) kind of using (669-1);
‘she felt very very let down’ (675); ‘this person was (?)ing- promising her a surrogate

mother and whatever, (.) and she felt she couldn’t trustany-(c-) anyone any more’

(6769). He further bolsters his own standing by passing professional judgement on the
tutor, who ‘took her in to her lome, and shouldn’t have done it was unprofessional ...

and who dumped her very quickly because she couldn’t handle Caroline’s behaviour’

(660-3).

However, although this re-characterisation of himself and of their relationship is most
likely intended to assist his defence by making him seem more reliable and trustworthy

especially when compared to C, it in fact potentially works heavily against him once
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again. By redefining their friendship as more akin to a medical professional-patient
relationship, he actually raises the bar even higher in terms of the level of respgnsibilit
he should have taken for what took place between them. Further, his qualifications
ought to have made him more aware than most of the potential effects of drink and
drugs on her mental state, and hence more aware that her judgement and mental

capacity may have been impaired.

Given the importance of such factors to the mens rea of this offence, it could be
expected that IR1 would pick up on this as strong support for the prosecution case. But
instead we see something rather diffef®ris response at the end of this sequence is
instead to pick up on a particular aspect of the IE’s characterisation of C which instead

seems intended to bolster t##&s version of events:

Example 8.40
IR1: you said obviousf{ she flirts with men was she flirting with ydast 685

night? 686
IE: yeah, she- she was, she dbies (.) she comes touches you and 687

whatever, [(?)] she kind of erm, she’s quite ov[ert], she touches you, (-) 688

[IR: yep] [mm] 689

she comes right up to you, walks right up to you, she’s very tactile, 690

IR1: okay= 691
IE: =yeah= 692
IR1: =when did you, realise that sex was gonna be, (.) an opportunity or ¢ 693
chance for you last night then. 694

“%1t must be noted that IR2 does later ask the IE aboweffeets of mixing drugs and alcohol (752-3)
when she is given an opportunity to ask questions at thefehd interview.

41 Although the use of ‘obviously’ here would at first sight seem worthy of analytical comment, it appears
to be simply a habitual quirk of IR1 who uses it repeatedlytitiout this interview as a form of filler
and not with any apparent semantic content.
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IR1:

IR1:

IR1:

errrm, phhh (1 don’t know! er, phhh (--) probably in the pulros she 695
started (.) touching me in the plimd of thing you know, s- moved her 696

stool right up close or whatever (I m-) (.) and, erm, (.) and we got the 697

wine, (-) and didn’t really (.) I wasn’t really that bothered whether it 698
happened or nat was a long time since_| hagx you know, s[o0], 699
[IR: ye 700

() kind of just [(wanted) | wanted to see whether | could] function. 701
[whereabouts was she touching you (in the pub).] 702
(-) just- it was just gentle stuff (tactile) you know arms, or whatever, k 703

it’s kind of (-) it’s not like kind of like, (.) down, (-) sort of, (-) you know 704

(.) down_thereor whatever, [(but it’s ?)] 705
[just for the] benefit of the tape you’re 706
indicating to your (.) genital re[gion is that (right ?)] 707

[yeah yeah (??) there yeah.] (.) er no it’s 708
kind of like (-) [but] she comes really- (.) up close to you and she pus 709
[IR: (?)] 710

(-) she pushes often pushes her breasts into you or whatever [(?)] int 711

[IR: oka 712
(the) shoulders, (.) or whatever, 713
() 714
okay 715

Of all the information relayed in the IE’s previous turns, IR1 chooses to pick up on his

description of C as someone who ‘flirts with men’ (685, echoing the IE in 672). It can

be seen that this was only part of a much wider characterisation by the IE, but by
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selecting this one element IR1 draws the focus onto it, thereby effectively mngmisi
other aspects such as her mental illness and substance abuse. It would be expected, and
certainly has been observed so far, that an IR would focus on those aspects which are
most relevant to the offence in question. However, the opposite is true here. Her mental
illness and drug use are highly relevant to the issue of consent, and in a way which is
potentially very damaging to the IE, whereas the question of whether or not a rape
complainant is a ‘flirt’ is certainly not — or at least certainly should not be. It can, of

course, be seen that it is the element of the IE’s description which has most relevance to

sexual activity, but that is a far cry from being legally relevant to the question of
consent. The very dubious implication here is that if a woman flirts with men then this

is an indication that she is more likely to have consented to sex. Although suchsttitude
are supposed to have been outlawed from the criminal justice system as legéditly inv
(aside from any moral consideration), it can be seen that the above exchange involves
IR and IE coeonstructing C’s identity as a flirt and a tease; a woman of easy virtue who

was offering sex and therefore cannot nownelghe did not consent. It is now C’s

behaviour that is under suspicion, not the IE’s.

Several features of this exchange illustrate its co-constructive nature. Welready
observed that IR1 selects ‘flirting” as the continuing topic from a number of other

potential aspects in the IE’s previous turn. In response to this ‘focusing in’, the IE
emphatically repeats his assertion ‘yeah, she- she was, she do@srt’ (687) and then
develops this with a series of further details in a string of clauses which creath a muc
richer image of C as a flirt, especially through the repetition of key elements: ‘she

comes touches you... she touches you... she’s very tactile’ (687-90); ‘she comes right up

to you, walks right up to you’ (690). IR1’s next question builds on this image even
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further, and in fact represents a significant leap ahead in terms of the ‘logical’

progression from flirting to consent. By embedding the propositional content with
‘when did you realise that...” (693), IR1’s question contains a clear supposition that sex

was ‘an opportunity’ for the IE that evening (693-4). Not surprisingly, the IE builds on

this even further in his response, maintaining the link with the preceding turns with his
repetition of C ‘touching” him and moving ‘right up close’, thereby cementing the

‘logical’ progression through this exchange as if it were an entirely natural sequence. It

is also noticeable that through this additional questioning new details are added to the

pub scene which the IE did not include earlier.

IR1’s next question continues the sequence by focusing in further on the ‘touching’

(702), giving the IE further room to describe C’s physical behaviour in even greater

detail. In his response it can be seen that the IE picks up on the underlying implication
that all of this activity is of a sexual nature by describing what the touching was not
‘it’s not like... you know (.) down thereor whatever’ (704-5). This in fact acts to bring

in a strong sexual element even though negating it, and by following this negative
statement with ‘but’ (705, 709) he implies that even though the touching was not

actually sexual it was at least partly of that nature. This effect is exacerbated by IR1’s
interjection of a visual description for ‘the tape” of the IE ‘indicating to your (.) genital

region’ (706-7).

This focusing in on specific behavioural features, provided by the IE but instigated and
directed by IR1, results in a very powerful portrayal of C and by implication her
character and motivations. But it is easy to forget that none of this has, or should have,
any relevance at all to the matter at hand. The fact that a woman may havedtiéz

or even a flirt with a male friend in a pub, or even if she makes a habit of such
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behaviour, has no bearing whatsoever on whether or not she consented to sexual

activity which took place on either that evening or any other time.

In contrast with the treatment of C’s behaviour, this sequence is notable for its lack of

any information whatsoever about how the IE behaved physically towards C at the

same time. This lack of focus on the IE’s actions is compounded by his portrayal once

again of C as the active agent: ‘she started touching me’ (695-6), ‘moved her stool right

up close’ (696-7); while he ‘wasn’t really that bothered’ (698). IR1 does not question

this; indeed instead of seeking a balanced picture of how both key participants were
behaving, he now seems only to be interested in questioning the behaviour of C and not

that of the suspect he is interviewing.

This questioning of C’s behaviour, and indeed co-construction of her character, is also
continued by (female) IR2 in her few turns at the end of the interview, particularly

through the following example.

Example 8.41
IR2:  when (-) something upsets Caroline (-) 783
IE: mmm 784
IR2:  describe [how she be]haves.= 785
IE: [angry.] =angry. she flares up. 786
IR2:  [right.] 787
IE: [she] goes kind of like, (.) you can’t argue with Caroline, 788
Caroline has all the kind of, (.) something she’s right! (.) and she’s 789

very- (.) bright young woman Caroline, she has (.) answers for just 790

about everything. (.) but she becom- she can be very aggressive. (.) 791
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think she’s attacked people in the past. (-) but erm, (.) this (angular) 792
comes out (.) real anger) (hat’s kind of that’s- that’s been a history 793

with her 794

IR2’s question appears to be directly aimed at eliciting further negative portrayal of C’s
character. It is interesting to note that the IE starts to respond before IR2 has even
finished her question (‘[angry.]’: 786), showing that he already knows exactly where

this is leading. It must be acknowledged that it is possible that IR2’s question is aimed

at establishing what would have been the expected response from C to being raped, but
it seems implausible that a rape would be included in a general class of ‘upsetting

things’ in this way. It must also be borne in mind that this follows on from the IE’s

constant assertion that C was upset after they had a row. | would therefore argue that
this question is purely intended to elicit further details of C’s reaction to their argument,
picking up the IE’s implication that it was this, and her general anger and bitterness,

which led to C making false allegations. Once again, then, this line of questioning now

directly supports and encourages the IE’s version of events.

Having thus been encouraged in this direction, in his response the IE’s characterisation

of C takes on a whole new aspect, with his previous depiction of her anger now
escalating into allegations of violence (7Blalbeit hedged with ‘I think’, marking

their tenuous and unsubstantiated nature. We now have an almost complete turnaround
in positions, with C now the aggressor and IE in the victim role, a move which has
occurred not through any change in the IE’s overall account but through its subtle re-

emphasis and refocusing by the IRs.
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Finally, we shall consider two key pieces of information which are elicited from the IE
during this final phase of the interview, each of which strongly support the IE’s defence

but which are only ‘uncovered’ due to the persistence of the IRs in pursuing them, and
almost despite the IE himself. In the first of these examples, IR1 has just been asking
once again, about how drunk they both were in some detail (524-63), before
summarising the entire position by explicitly stating that ‘it comes down to an issue of
consent really’ (577-9). He follows this with:

Example 8.42
IR1: now are you tellingnethat (.) at the time of the intercourse, (.) that the 582

time of that intercourse took place that (.) Caroline was consenting 583

to it? 584

IR1 has already asked whether or not C was consenting on numerous occasions, and as
we have seen the IE has also repeatedly emphasised the consensual nature of what took
place, so the repetition of this question at first appears rather unnecessary. But we hav
already noted that the interview so far has left a definite doubt as to whether or not C
was in a fit state to give meaningful consent. By asking this question immedfteely a

a discussion of how drunk she was, IR1 is effectively cueing the IE to address this in his
response. However, the IE fails to make this connection, instead merely repeating his
earlier tactics of giving a bare assertion that she was consenting combinedgth us

the dog as an indication of his lack of aggression or ‘false move’ towards her:

Example 8.42 (cont’d)
IE: yes. | had no reason absolutely no reason to believe, (-) that sh- she 585

wasn’t consenting. (.) hothingwas said, (.) th- little Jack Russell dog wi 586

by the_sidenf the bed, (.) if there’d been anykind of-(.) r- right by her 587
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IR1:

IR1:

IR1:

IR1:

IR1:

>(on) the side of the bed<, if there’d been anykind of (-) sort of false 588
move towards her, (.) th- thhitle Jack Russell (is) really protective anc 589
goes berserk. 590
okay 591

and if she says (.) you know, (.) | mean Isd s-so it’sss (.) I can’t (.) 592

you know, 593
okay 594
the dog would have gone crazy. put it like that. 595
(given/?keeping) in mind the fact that she’d been drinking, that 596
[(?)] same amount as ydad, 597
[IE: (yeah)] 598
yeah, 599

and y-you said you don’t know whether sh- (.) that she was sober she 600
may have been a bit drunk, 601
() 602
yeah, she was tipgerhaps (?yeah [?something] ?yeah) {mumbling} 603
[IR: yep] 604

did you take all reasonable steps to ensure that she was willing to he 605
sex with you. 606
yeah. (.) oh yeah, (.) yeah. (.) ye[s.] 607
[in] what respect. what did you do. 608

() 609
| made her awaremean (.) >you know | said< (.) is it okay if | get into 610
bed kind of thing, and she said yes, fine, (.) and thenn (.) when | kinc 611

(--) when | kind of (?) the oral sex (??) say is that okay? (.) and, you 612
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know, just check out (.) thhat it’s okay with her. (.) and she was 613
actually gyrating her- (.) her (.) vagina, (.) if you likg,i¢- my face, (.) 614

basically, showing me points that- (.) where she liked being touched, 615

[and she was] playing with her breasts at the same time. 616
[IR: mhm,] 617
IR1: right 618

In his initial response, then, the IE misses the opportunity being presented to him to
address a key weakness in his position, but nevertheless answers the question at some
length in the manner of his own choosing (585-95). Yet IR1 does not leave it there.
Instead he tries again, this time making the connection explicit: ‘(given/keeping) in

mind the fact that she’d been drinking, ... she may have been a bit drunk, ... did you take

all reasonable steps to ensure that she was willing to haveitbeyow’ (596-606). It

can be seen that the final part of this utterance is in fact directly taken frorattiie st
(s.1(2) SOA 2003). When the IE replies merely with the affirmative ‘yeah. (.) oh yeah.

(.) yes.” (607), IR1 pursues this still further by asking for specific details: ‘in what

respect. what did you do.” (608)*2. He could hardly make it easier for the IE to make
exactly the points needed for his defence. To borrow legal terminology from the court
context, this is not far off leading a witness. Yet it is rather bizarre to observe atsuspe
being almost prompted to provide information which will directly assist his defence by

a police officer.

In response to this sequence of questions the IE produces details which were not present

in his previos account of the sexual activity: ‘I said (.) is it okay if I get into bed kind

“2 1t is interesting to note that this question is strikjngjmilar to one posed by the IR in the previous
case study, also in order to elicit details directedsateific part of the relevant statute, but there deor
to bolster the prosecutianse: ‘what did you do. t- t- to s-to resist arrest.” (Example 7.11: 256).
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of thing, and she said yes, fine, (.) and thenn (.) when | kind)okfen | kind of (?)

the oral sex (?7?) say is that okay? (.) and, you know, just check out (.) thxstbladyit

with her’ (610-3). These reported exchanges between IE and C are absolutely crucial to
the Defence, but only emerge after this persistent pursuit of this point by IR1, further
demonstrating the heavy influence IRs can have on the story an IE ultimately produces
during the interview process. In terms of story co-construction, it is possible to view

IR’s turns here as amounting to feedback to the IE that certain details are missing from

the account he has given so far, thus directly causing him to edit thoseidedails

This raises a rather awkward question, however: did the IE fail to mention thete detai
before because he was not given the opportunity to do so, because he did not think they
were relevant, because he had forgotten them until prompted, or, more controversially,
because they did not actually happen but he is now embellishing his account in response
to the strong hints embedded in the IR’s questions? It is worth noting that immediately

prior to this, the IE had asserted with rey@ the question of consent that ‘nothing was

said’ (586). It is likely that by this he meant that C said nothing to indicate lack of

consent, but, especially due to the ambiguous passive, it could equally be interpreted as
meaning that the matter was never raised by either of them. Again, it is intgthati

IR1 fails to pick up on this potential weakness in the IE’s account, instead continuing to

pursue points which actively assist the IE.

We now come to the final example from this case study, in which once again vital
information supporting the defence case emerges for the first time, but this time during
questioning by IR2.

Example 8.43
IR2: did (.) she take anything (-) when she got back to your flat. other thar 727
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IR2:

IR2:

IR2:

IR2:

IR2:

alcohol. 728
she’s been taking tablets for a while. she’s got like I said some black 729
market (.) slimming tablets. (.) (she) might or might netve), (.) I don’t 730
really know. 731
right {very quiet} 732
she-(.) she uses (.) erm, (.) I don’t know how much she actually u- uses, 733

cos | think she fibs about that. but she uses kind of (.) | know at the 734

weekend she was using last weekend she was using cocaine. 735
() 736
right. 737
(you know?) 738
but did she take anything in your flat. 739
() 740
not that | saw, [no.] 741

[not] (.) not 742

oh! yeah- e- oh- she took a ciprielex which is her anti-depressant. (743

mhm, (3 I’ve seen her take thatin my flat, whether it was thatay or 744
whatever (-) she didn’t take it for a long time so I do notice. 745
() 746

[discussion of Ciprielex, including effect when combined with alcohol [...]

but she didn’t take any, (-) illegal drugs (.) today (.) yésrday that you 775

knew of? 776
(you don’t-) I- I- (.) you don’t know with her I really 777
[don’t. er- |- didn’t see-] 778
[no. not in your present.] 779
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IE: not in my presence nanean she’s often come round to my place stoned 780
or whatever you know. (-) happy shall we say 781

(--) 782

As already noted, during this final stage of the interview IR1 gives IR2 the opportunity
to ask questions. Her first choice of topi€is consumption of drugs on that evening,
which of course is so crucial to the question of her capacity to give meaningful consent.
The IE has made constant referenc€todrug-taking throughout the interview, but,
largely due to his habit of including this as general characterisation rathealkiag
specifically about the previous nigltthas in fact not yet been established exactly what
she had taken at the relevant time. Whatear is that it is the IE who has repeatedly
raised this as a factor, and has thus made it a prominent part of his account and of his
portrayal of the evening. We have already discussed the fact that this potentisdly ca
him a great deal of trouble due to the legal position on intoxication and consent,
something of which he is apparently unaware. What the IE eventually concedes in this
exchange, however, is that C had almost certainly not in fact taken any drugs at all tha
night. His reluctance to give up this information, and indeed his attempts to mirtimise

are rather startling given the positive legal consequences for him.

Firstly, in response to IR2’s question about what C took ‘when she got back to your

flat’ (727), the IE does not give a straight answer but instead speaks generally: ‘she’s

been taking tablets for a whil€729); ‘she uses’ (733, 734); and also speaks about other
occasions: ‘last weekendhe was using cocaine’ (735). He thus avoids answering the
question about the previous evening while still strongly asserting that she is a regula
drug user. Left at this point, this could easily have been taken as indirect confirmatio

that she used drugs that evening. However, IR2 does not leave it there, but repeats her
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question: ‘but did she take anything in your flat.” (739). Pinned down to providing a

specific answer, the IE does now confirm that she did not take anything in his flat, but
qualifies this with ‘not that I saw’ (741), thus still leaving open the possibility that she

had in fact taken something. But having given this answer he then immediately s
correction: ‘oh! yeah- e- oh-she took a ciprielex’ (743), the initial exclamation and
intonation suggesting relief and/or enthusiasm at being able to provide a positive
response after all. But the continuation of this turn reveals that he is once agam talki
generally rather than of the relevant time: ‘I’ve seen her take thatin my flat, whether it

was thatday or whatever.” (744-5). There follows a discussion of that drug, after which
IR2 returns to pinning the IE down as to what exactly C had taken, this time moving
away from the prescription medicine and on to other substances: ‘but she didn’t take

any, (-) illegal drugs (.) today (.) wesday that you knew of?’ (775-6). This proposal of

a negative statement invites a simple confirmation from the IE, yet stilsistsrgiving
this answer, instead leaving the possibility of her having taken illegal drugsiklso st
open: ‘you don’t know with her’ (777). He is thus still strongly resisting having to

admit that C did not take drugs. Meanwhile IR2 appears intent on extracting this
admission from him. Having once again not received a straight answer from the IE she
effectively provides her own: ‘no. not in your present.’ (779), which picks up the most
helpful part of his previous utterance (‘I didn’t see-’, 778) while glossing over the rest

and actually adding the rather important ‘no’, which did not occur in the IE’s reply.
Interestingly the IE does then repeat the answer supplied by IR2: ‘not in my presence

no’ (780), a response which reveals much about the ability of IRs to prompt specific
utterances from an IE. But he immediately qualifies this once again with furthealgene
description: ‘I mean she’s often come round to my place stoned or whatever’ (780-1).

Overall then the actual answer, that C apparently did not in fact take any drugs that
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evening, is buried by the IE under a barrage of information which implies exactly the
opposite and which actively jeopardises his own defence. It is equally interesting to
observe IR2’s tenacity in eliciting a ‘confession’ to information which actually weakens

the prosecution case.

To conclude this section, this analysis has demonstrated that during the majority of the
interview the IE fails to construct an effective defence for himself, instead sctivel
drawing attention to, and even exaggerating, points which are legally very dgnagi

him. Yet once the IRs appargnbegin to doubt the ‘Guilty scenario’, their discursive
behaviour actually leads to a more favourable account being produced by the IE. In this
latter stage the IE now tells us that he did positively check that C wasitogséhat

she was drunk but lucid (line 534, not directly discussed above), that she had not taken
drugs, and that she actively encouraged and invited the sexual activity. Although
several of these points were present by implication in the earlier part of the infervie
their explicit statement and development later on is of much greater vatieaadly.

Also we have seen that at this stage the IE does still raise severas agpebtare
problematic for his defence, but these are not pursued by the IRs and so are effectively

minimised.

8.4 Discussion

As with the previous case study, this chapter has shown that at the interviethstage
IE’s account is actively under construction, and that this is a process of co-construction
heavily influenced by the IR(s) in terms of not only topic and relevance but even
characterisation. At the start of the interview the main IR is, as with the otleer cas
study, pursuing a ‘Guilty scenario’ and we have observed that the account which

emerges contains much which is harmful to the Defence. But the striking feature of this
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interview is the shift which takes place in the IR(s)’s attitude, moving away from the
‘Guilty scenario’ and towards the possibility that the offence did not take place. At that
stage we observed that the account is edited and re-drafted, now including several

points which are extremely helpful to the Defence.

This demonstrates the extent to which the version produced by the IE during the
interview process is hugely dependent on the questions that the IR asks. The last two
examples contain vital defence points which would not have emergedisimad no
specifically pursued thent. e imagine what would have happened if those sequences
had not occurred, if the IE had subsequently made these points at trial any prosecutor
would have immediately pointed to their absence at interview, especiallyesioteer

stages of this interview they go over the same ground very thoroughly without these
points emerging. This shows how different the outcome can be once an IR abandons the
‘Guilty scenario’ and explores other angles, especially those which may actually

support a defence.

But the situation is perhaps not quite so straightforward here. Firstly, the question has
already been raised as to whether these vital details were only added as a coasequenc
of the prompting of the IRs. Secondly, although my data set is not large enough to make
any firm claims or generalisations, it cannot go without mention that this iexervi
concerns an allegation of rape. Although much of the information available is

conflicting and confused, it is nonetheless the case that the number of rape cemplaint
proceeding to trial is very low, especially where the issue is one of consent, and
accusations of antiemplainant bias and the perpetuation of ‘rape myths’ are frequently

levelled at the criminal justice system. In light of this, the shift by the iRéstified
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here froma ‘Guilty scenario’ to a position where they appear not to believe C, and the

resultant emergence of strong evidence for the Defence, is perhaps of some concern.

What this particular interview perhaps demonstrates, then, is not good interview
practice which meets the needs of both Prosecution and Defence, but instead the
tendency of interviews to produce evidence and ‘facts’ which best fit the scenario upon
which the IRs are currently working. When this is the ‘Guilty scenario’, as I have

argued it generally will be, then the resulting interview interaction will produce
information which supports that version and which minimises or omits anything which
does not. But equally the same can be observed in reverse when the IRs appear to
switch to a ‘Not Guilty scenario’: an account now emerges which strongly supports that
version. The result is therefore no more a balanced, neutral approach than the earlier
part. Overall this illustrates the extent of the influence which IRs have over thenacc
elicited from an IE during the interview process, as well as raising serious concerns

about the consequences.
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9. Discussion

9.1 Introduction

This chapter will bring together all aspects of this study, discussing firshthiadgs of
the case studies in Chapters 7 and 8 (section 9.2), then linking this with the earlier
analysis of the format of interview data in Chapter 5 (section 9.3). The chapter will

conclude with some practical recommendations for improvements (section 9.4).

9.2 Discussion of case studies

The discussion of the two case studies will bring together the findings of both, and is
arranged as follows. We will begin with an overview of the discursive behaviour first of
the interviewees, then of the interviewers. This will be followed by a discussion of the
place of the interview in the chain of events which make up the judicial proceskeand t
effect this has on the interaction. We will conclude this section with an aesassf

the consequences of these findings for criminal justice, including an evaluation of the

complex role of the police interviewer.

It must, of course, be acknowledged that it is not possible legitimately to generalise
purely from two case studies, but | hope the evidence of these studies combined with
the broader analysis of the wider data set in other chapters is sufficiently robust to
justify the conclusions presented here. It is my firm belief from my (admittedly much
less detailed) analysis of my data set that the findings of those case studies would be
replicated through a similar study of any other recent E&W police interview, although
limitations of space and time prevented such further analyses being included in the

present study.
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9.2.1 Interviewees

It was observed at the outset that every speaker will tailor their discoursettes

context and audience for their talk. It was therefore posited that the trans-contextual
nature of police interview discourse and the multiple, largely hidden, audiences, would
present a particular challenge for the police interview participant. The dayaisnal

bore out this hypothesis. Overall, in terms of the discursive behaviour of the
interviewees the most important factor was found to be the influence of the interviewe
over their account. In particular, the interviewees appear to focus purely on the
interviewer as sole recipient of their talk, hence adapting their discourse for that
particular audience while neglectingr rather apparently being unaware-ahe

various other audiences, contexts and purposes for the interview data, which are
arguably of considerably greater importance. The analysis shows that this Ideds to t
accounts produced by the interviewees being adapted to the agenda of the interviewer,

which is of course not likely to coincide with the interviewees’ best interests.

The fact that interviewees were not orienting to the future audiences and contexts was
shown through features such as misfiring deixis (Examples 7.4, 8.3), which not only
failed to operate communicatively beyond the initial present audience, blefals

these turns with no evidential value for the interviewee (7.4). Further examples
demonstrated that the interviewee was not taking into account the fact that the
courtroom is another direct audience for their talk, referring to it instead as an entirely
distinct, unconnected context (7.5, 7.25), which again has potentially serious
consequences for them. These examples all signal lack of awareness of the wlider lega
process in which the interview is situated, and in which their words will be

recontextualised.
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With regard to the version of events which emerges from the interviewees during the
interview process, the Rape case study in particular illustrates very thedrgny
narrator will paint a situation in a certain way based on what they think best sirits th
audience and the context in which they are relating their account. There m® thush
thing as a ‘neutral’ version of the facts; yet this is not a question of dishonesty but a
basic, everyday communicative principle. Any telling is necessarily ciingeand
selective, and no two people will relate the same event in the same way. tAmatita
thus introduce certain information, or omit certain points, in order to construct the
narrative which they think best meets the needs and expectations of their guahence
which also puts themselves in the best light in the eyes of that audience. Holagver, t
necessarily depends on the speaker’s knowledge of their audience, of their purpose in
listening, and of the context for their talk. Unfortunately for interviewees these are

precisely the factors which we have identified as most problematic for them.

This was manifest in the data in several ways. One of the most significafftadent
problems was that interviewees did not appear to know, or at least did not orient to, the
legal ‘offence framework’ which governs the interview interaction in each case, and

which also forms the basis of their audiesiaise of the interview data as evidence. The
interviewee’s lack of knowledge of the requisite elements of the offence with which he

had been charged was made explicit in Example 8.11 in the second interview (Rape).
On the other hand, the first interviewee showed greater knowledge of some aspects of
the offences with which he had been charged, yet nonetheless clearly did not orient to

this in terms of structuring his responses (7.24, 7.25).

A significant consequence of this is that the interviewees largely failpattforward a

legally recognisable defence. Instead, their method of defence was shown to be
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generally indirect, misguided and often entirely counterproductive. It is perhaps not
surprising that lay individuals do not structure their discourse in terms of a legally
recognisable framework of which they would not be aware. But the analysis showed

that this was not simply a question of structure or terminology but was in fact much

more fundamental, affecting the interviewees’ entire portrayal of both themselves and

the events in question. Given that a narrator is likely to be adapting their portrayal of
such features to suit their intended audience, it can be seen that this disctirsiigy di

is therefore not simply due to lack of legal knowledge alone, but is another consequence

of their lack of awareness of those audiences and purposes.

Considering this aspect in more detail, in the Rape case study we observed that the
interviewee chose to put forward a very indirect line of defence, namely to esghasi

the fact that he and the Complainant had had a row that evening (Examples 8.34, 8.35).
Although this may have acted for the interviewee himself as the primary exptafaati

how he found himself in a police interview room, it was not relevant to the offence
framework and thus did not counter the ‘Guilty scenario’ upon which the interviewers

were operating. Despite its clear relevance and significance to the intexviewe

indicated by its frequent recurrence in his turns often immediately after some form of

accusation, it did not in fact amount to a legal defence.

A further related feature identified in both case studies was intervieweeptattgto
counter specific ‘offence elements’, but getting these elements wrong. This was due to

the fact that much of the accusation was unvoiced and unspecified, so although
interviewees were clearly aware of the fact that they were being accused and of the
need to counter this, they were effectively left to second-guess the exact nabate of t

accusation. Without knowledge of the offence framework, and hence of the elements
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which they need to put forward in their defence, interviewees were seen to seléct legal
irrelevant aspects and deny those instead. Thus we observed the first interviewee
repeatedly emphasising the fact that he had not hit the police officer (Examples 7.16,
7.19-25) despite the fact that this is not a necessary element of the offence of assault,
nor was it part of the ‘Guilty scenario’ being proposed against him. Similarly, the

second interviewee chose to repeatedly deny that he had been violent, and to emphasise
that the complainant had not screamed or physically resisted (8.24-27), agais aspect
which are not in fact part of the criminal offence. (It can, however, be seen thasall the
elements do match what may be described as the general lay understanding of what an
‘assault’ or ‘rape’ entails. Although this is a potentially fascinating aspect, it is

unfortunately beyond the scope of this study to pursue any further here.)

Both interviewees were also observed to put forward an identity for themselves, and a
role in events, which instead of supporting the innocence they were attempting to assert
in fact achieved precisely the opposite. For example, the first intervieweéecipea
emphasised that he was just trying to get away, and that he pushed the offices away a
opposed to hitting him (Examples 7.19-23). Yet legally this amounts to admission of

the offences with which he was charged, namely resisting arrest and assaulting a police
officer. Similarly the second interviewee constantly portrayed the complainant as a
drunk, mentally unstable drug user (8.20, 8.17, 8.19 respectively), when this raises the
distinct possibility that she was not legally capable of meaningful consent, thereby
making him guilty of raping her by his own account. He also chose to portray himself

as extremely passive (8.20-23), a problem since he was under an obligation to take
positive action to ensure she was consenting, as well as shifting agency onto the

complainant while portraying her as not entirely responsible for her own actions.
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Combined with his bringing in his professional identity as an ex-mental health nurse
(8.39), the effect of these discursive choices was that this interviewee set the bar
considerably higher for himself in terms of what he should have done in the
circumstances. He thus made it potentially far easier for the Prosecution to secure his

conviction than if he had said nothing.

This highlights the fact that the interview can often lead to interviewdesllstc

creating evidence against themselves, especially through providing evifethe

mens rea element of the offence. In this instance it will be recalled thategérd to

the question of consent and intoxication, it is not a question of producing evidence of
how much the complainant had actually drunk (for example through evidence of her
blood alcohol level when examined, although this would still be admissible and relevant
evidence), but instead the offence hinges oniileeviewee s own perception of

whether she could reasonably be considered capable of consent. Similar importance was
shown to attach to the internal thought processes of the first interviewee with cegard t

the various ‘offences against the person’ which he faced.

Given the fact that the interview thus provides the police with a golden opportunity

fact their only opportunity to elicit evidence relating to key elements of crimes, and
given that this analysis has shown clear examples where the intervienspesdted

in significant evidence against chief suspects, it could be argued that tviersiiinply
shows that the interview process is doing a good job of assisting the investigation of
crime and the apprehension of offenders. It could also be argued that it is entirely valid
for the police not to make an interviewee aware of the exact legal framework which
they are applying, and to ask questions without revealing their agenda, thus making the

interviewee respond truthfully rather than merely providing an answer which thwarts
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that agenda. Surely if they were to set out specific details of what would amount to a
valid defence, an interviewee would simply tailor their account in order to fit with tha
‘Not Guilty scenario’. It could therefore be argued that what is happening here is quite

simply that the interviewees areyfg what really happened, giving an honest, ‘true’

account which they would not have done if they had been made aware that these details

might make them look guilty.

| would argue against such a view. | would argue that it is almost impossiblerto ov

ride the inclination to respond in a way which addresses the questioner’s agenda. The

problem here is that the interviewees do not know what that agenda is and so are
guessing at it, then responding to that guess. The resulting account will be a fubjectiv
version of the truth, but it can only ever be thus. This is simply a manifestation of the
basic tendency of any narrator to try to create the most appropriate and favourable
identity for themselves, based on their understanding of the audience, the purpose, and
the context. Here the interviewees appear to misjudge those factors, and as a
consequence they choose to produce an account which is not even necessarily the best
fit with the facts as they see them, but which they insteadsguidedly- think best

meets those contextual requirements. Thus, although it may have been expécted tha
overall interviewees would tailor their accounts in order to bolster their defence, in fact
it was shown that interviewees could equally end up ‘bending’ their accounts in a

manner which made themselves appear more culpable than perhaps they really were.

This is demonstrated most persuasively by the second interviewee’s constant attempts
to portray the complainant as having taken drugs, when ultimately he has to reluctantly
admit that she almost certainly did not (8.43). He effectively gives strodgree

against himself by implying that she had used drugs that evening and had ‘gone strange’
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in the pub (8.20), thereby creating a clear doubt that she was capable of consent, a
factor which may well not have been part of the interviewers’ ‘Guilty scenario’ until the
interviewee himself brought it in during this interview. Yet in fact it appears thgt dru
taking played no part at all in the events in question, even if it is part of the wider
picture in terms of characterising the complainant. The interviewee’s decision to

introduce this particular topic into this particular account can thus be seen asa clas
example of a narrator ‘bending’ his account to fit what he thinks is most helpful to him

in the circumstances, yet completely misjudging his audience and creatoptiste
impression to that he intended. This is not an uncommon communicative phenomenon,
and will be familiar to most of us. The unwisely chosen anecdote or joke among people
who do not know each other well can lead to social embarrassment or offence. The
difference here is that the stakes in this context are considerably higher. Of course the
difficulty here is that it is impossible for us to know which version of events is closer to
the truth. As already stated, | make no claim here whatsoever about the guilt or
innocence of these interviewees. My intention is simply to show the existenceef the
factors as a powerful influence on ithdiscursive behaviour, and hence on the evidence

which emerges from the interview process.

Another significant factor influencing the accounts which emerged from the
interviewees was identified (in line with previous research on interview contexis) to
the interviewers. This was observed partly to be due to the interviewee being irethe rol
of responderboth to the interviewers’ questions and to the ‘Guilty scenario’ upon

which the interviewers appeared to be operating (more on which below). Interviewees’
accounts were thus often restricted to being secondary and reactive rather than an

unfettered ‘first telling’ (Examples 7.34, 7.35, 8.33). That is not to say, however, that
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interviewees were not given the opportunity to put forward an account in their own
words. In both interviews interviewees were invited with very open questions to give
their own version of events. However, despite this apparent discursive freedom the
analysis showed that the resulting accounts were nonetheless directly influenced by

aspects of the interviewers’ discursive behaviour.

The analysis demonstrated firstly that at this stage of the judicial procesthets

for both Prosecution and Defence are under negotiation and construction, as
acknowledged by the interviewer (8.28, 8.29). ‘Facts in issue’ are in the process of

being established; the most relevant aspects of plot and characterisabemgre
determined. Topic and relevance are thus key factors in the emerging accounts, and
these factors were observed to be largely determined by the interviewers. However, a
particularly interesting finding, which to some extent contradicts assertions and
(perhaps) assumptions made in other studies, is that this was not due to coercion or
restrictive discursive practices by interviewers, but instead was shown to beuthefres
a process of collaboration and co-construction between interviewer and interviewee.
However, they were not equal collaborators, but instead it was shown that the
interviewees tended to defer to, or take their cue from, the interviewers in terms not

only of topic and relevance but also characterisation and even lexical choice.

We thus observed interviewees treating interviewers as supportive co-narrators (7.41),
limiting the information they provided to the interviewer’s own particular focus of

interest in previous questions (8.31), echoing the interviewers’ immediately preceding

words in their responses (7.40, 8.4, 8.31), and even by directly asking the interviewer
whether the information they wished to relate, and which they clearly considered

relevant from their own perspective, ‘mattered’ or not (8.10). It was also shown by
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analysing an extended sequence how such ‘prompting’ resulted in an account — and
indeed effectively a confessienfrom the interviewee’s mouth but nonetheless co-

constructed by the interviewer (7.43).

The analysis showed how this discursive tendency observed in the interviewees
generally resulted in the production of utterances which fitted with the interviewers’

agenda, and hence were damaging to their defence. However, the shift in the
interviewers’ position identified in the Rape case study provided an extremely

interesting insight into this phenomenon. There, the process of co-construction was
instead shown to produce utterances which amounted to evidence which strongly
supportedhe interviewee’s defence. We observed that, through the prompting of the
interviewers’ questions, the interviewee now added extra details to his account of the

pub scene (8.40), and that such subtle refocusing and editing of his earlier account also
escalated the interviewee’s negative characterisation of the complainant. Thus, again

due to the specific focus of the interviewers, the interviewee portrayed her as much
more of a flirt and a sexual tease (8.40), and even aggressive and violent (8.41). Most
significantly, it was shown that direct prompting and e\temding’ by the interviewers

led to the interviewee producing two extremely important pieces of evidence for his

defence (8.42, 8.43).

However, this raised the possibility that such details were added precisaigddoa
interviewee was being led by the interviewers and hence was adapting his account
accordingly. This, of course, fits with the earlier observations of the tendency of any
narrator to ‘bend’ their account to suit the apparent needs of their audience. Given that

we have identified interviewers as the interviewees’ primary intended audience, it is

therefore not at all surprising that they would tailor their account according to the
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prompts and requests of that audience. Further, given the difference between
participants in their familiarity with this institutional context and indeedr ttontrol
over it, it is perhaps inevitable that interviewees have to defer to the intervie
superior knowledge of both the contextual requirements and the underlying legal
framework, leaving them further likely to take their discursive lead from them.
Combining these factors with the interviewees’ previously identified responsive rather
than initiating role, this illustrates the considerable power that intervieweesta

influence the account which emerges from interviewees.

This was observed to work in the interviewee’s favour at the end of the Rape case

study, but it is highly significant that this appeared to be a consequence of the
interviewers abandoning the ‘Guilty scenario’ and coming round to the view that the
interviewee was in fact not guilty. This interview should therefore not be held up as an
example of balanced interviewing which resulted in good evidence for both sides, but
rather as an illustration of the strength of the influence of the interviewers’ own position

on the account which emerges from an interviewee. Thus as the interviewers changed
position, so did the interwvee’s account and the nature of the resulting evidence. The
problem for interviewees, however, is that interviewers are perhaps not likely to shift

their agenda in this fashion very often.

Overall, then, the analysis demonstrated that the account produced by the interviewees
was jointly created with, and heavily influenced by, the interviewers, yet thae mak
currently goes entirely unacknowledged in the legal process. The fact that thegesulti
account emerges from the interviewee’s mouth and without anything that would be

legally recognised as (or indeed actually amount to) ‘coercion’ or undue pressure,

makes this especially dangerous, as it is therefore taken to be the interviewee’s freely
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given and complete account of events. | believe that this analysis has detedribtie

it is not.

9.2.2 Interviewers

In contrast to the interviewees, it was shown that the interviewers did origvaimtelk

to the future audiences for interview discourse, and especially to its future use as
evidence. We thus observed interviewers asking for information which both they and
everyone else present in the interview room already knew, such as the day (8.1), the
participants’ names (7.1), the number of people present in the room (7.3), or a physical
description of a person sat in front of him (8.2). We also observed an interviewer
providing a verbal description of what was physically happening in the interview room

(8.3), an utterance again clearly not addressed to anyone present.

Yet it was also noted that at the same time as addressing their own talk to the future
audiences- indeed asking questions specifically for their purpest® interviewers

did not encourage the interviewees to address that intended audience in their sesponse
(7.1, 8.2). This is analogous toetinterviewers not making interviewees explicitly

aware of the offence framework governing the interaction, as discussed above.
However, it is rather less easy to justify. The caution is, of course, intended to provide
sufficient warning to interviewees of the future uses of interview data as evidahce, b
the analysis has already demonstrated that the interviewees clearly did no¢ take th
import and consequences of that warning on board. Interviewers could therefore easily
invite interviewees to provide answers expressly for the benefit of the future audiences,
especially when that is the entire purpose of asking a question. But instead we observed
them almost encouraging them in the opposite direction, explicitly inviting them

direct their talk tathe interviewer personally (‘give meyour name’: 7.1; ‘describe
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yourself forme’: 8.2). I would, as ever, not wish to argue that this is a deliberately
deceptive strategy on the part of interviewers, but this is perhaps an area worthy of
further reflection within the relevant institutions and will be raised again ilatbe

discussion of future directions.

A key factor in the interviewers’ discourse was shown to be their orientation to the

applicable ‘offence framework’, and to the future use of the interview as evidence. This
was manifest in the data in several ways. It was observed that they used theerequisi
elements of the criminal offence to structure the interview and to dictate tmpic a
relevance (7.8, 7.9). However, it was shown that they were working only through the
elements necessary for a successful prosec@tierprosecution checklist’). Many
defences are based simply on the absence of crucial elements of the prosecution
checklist, and so it could be argued that this approach does still meet theynoa it
needs of the Defence. However, the analysis showed that this was not the case.
Interviewers were shown to overlook or omit elements which were relevant to potential
defences (7.11, 7.12, 7.13). In addition there are a range of defences, such as self-
defence, which are not simply a negation of the prosecution case but involve raising a
separate element altogether. This approach was shown to completely misgatings
such defences. Further, it was also shown that interviewers tended to be focused on
attempting to fit the interviewees’ words into making out those crucial prosecution

elements (7.7, 7.37, 8.8, 8.10), that they sought to create evidence of mghS);ea

and that their focus was on dismissing potential defences rather than exploring them
(7.13, 8.9). Another related feature was their recasting of eventefifitace

terminology’ with phrases such as ‘commit oral sex’, thus subtly redefining those

events as criminally culpable (8.4-8.7). All of these identified features indicattéhe
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interviewers were in fact directing their talk, and shaping the discourse to meet the
needs of, the future prosecution audiences (fellow police investigators, CPS,
prosecution lawyers) as primary recipients of interview discourse. The significant
consequence of this is that the future defence audiences and their evidential needs are

neglected.

Just as interviewees were observed above to tailor their talk to meet the assuised nee

of their intended audience, then, so it can be observed that the interviewersswere al
tailoring their talk, and indeed the structure and content of the entire interview over

which they have discursive control, to meet the needs of their intended audience,

namely the future prosecution audiences. Further, the above examples demonstrate how
their more powerful discursive position allows them to exercise a degree of control over
the interviewees’ turns through which they can package their discourse into evidential

points for that intended audience. Indeed this focus on the future prosecution audiences
over the needs of the interviewee was shown through the rephrasing of an extremely
significant question not to make it clearer for the interviewee but to fit the exxhang

into the establishment of a vital piece of evidence for the prosecution case (7.11).

The interviewers’ influence over the account which emerges from the interviewees has

already been discussed above in relation to the discursive behaviour of the interviewees.
The combination of the interviewers’ influence over the interviewee’s account and their
prosecution orientation results in the account which emerges from the interviewee
effectively being limited and edited. Thus we observed interviewers dicthgng t

contents of the interviewee’s account through the questions asked and the topical

sequence thus initiated (8.30), shutting down opportunities for interviewees to develop

aspects which they did not consider relevant (7.30), only picking up certain aspects of
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the interviewee’s prior turns and thereby editing and re-focusing them (7.38, 8.10),
claiming to quote the interviewee’s own words yet altering the content in a manner
which better suited the prosecution agenda (7.37, 7.38), and using formulations to re-

draft the interviewees’ utterances (8.31).

It was shown that the effect of these features in all the above examples wasdo bol

the prosecution case and minimise potential defence elements. However, asatso al
discussed with regard to the interviewees’ discursive behaviour, there was a significant
exception to this at the end of the Rape case study. There, we observed entirely the
opposite phenomenon. The same discursive features were observed from the
interviewers, but significantly they now worked to bolster the defence case. We thus
observed interviewers co-constructing an account which was now supportive of the
interviewee’s position (8.36), formulations of interviewee’s prior utterances in which
interviewers now ignored aspects which were potentially helpful to the Prosecution and
instead picked up on aspects which were favourable to the Defence (8.38), and
interviewers selecting topics and refocusing the interviewee’s account to emphasise

aspects whichctively contributed to the interviewee’s negative portrayal of the

complainant (8.40. 8.41). Most significantly, we witnessed interviewers actually
prompting the interviewee to provide key elements of a defence (8.42, 8.43), in a
remarkably similar way to the prompting of key prosecution points identified in the
Assault case study (7.11). This resulted in a (legally) completely different picture
emerging in this final stage of the interview. In fact nearly all of the key information
which emerges in this final stage had in fact been mentioned or alluded to earlier by the
interviewee, but it is théiterviewers’ shift in their choice of emphasis, topic and focus

which results in this dramatic alteration of the overall picture.
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This demonstrates the hugely significant influence of interviewers over the evidence
which emerges during the interview process. It also clearly illustrates therddribe
discursive influence of the interviewers resulting in the interview producing ‘evidence’
which fits the model upon which they are currently workinghatever that is. This is
most usually going to be a scenario in which the interviewee is guilty sgech@nore

on which in the following section). This may result in what appears to be a successful
interview from the interviewers’ point of view, but it could well mean that that evidence

is perhaps not as reliable as it first appears precisely because of their (unwitting)

influence (7.42, 7.43).

9.2.3 Interviews in the judicial process

In the discussion so far a recurrent factor has emerged as an influence on interview
discourse, namely the place of the interview in the chain of events which make up the
criminal justice process. We shall now consider firstly the influence of the priosstage
of the process, then the subsequent stages and the courtroom in particular, before
assessing several facets of the place of the interview in the judicial proc¢hs light

of the findings of this study.

9.2.3.1 Influence of prior stages

The analysis has shown that a particularly strong influence on the discursive behaviour
of interviewers is a preenstructed ‘Guilty scenario’. This must have been formulated

as part of the criminal investigation in order for the police to have enough grounds to
arrest and interview a suspect. In other words without a plausible ‘Guilty scenario’,

however basic, there can be no interview in the first place. Another key part of that
initial investigation is the taking of witness statements. The informaleamgd from

witnesses will play a significant role in the building of the ‘Guilty scenario’, and we
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observed how these statements are used heavily by interviewers during the subsequent

interview with their suspect (7.32-35, 8.32, 8.33).

However, these essential parts of the process preceding the inféwie also shown

to lead to certain problems in the interview room. The previous section has shown how
the interview can result in the production of evidence which fits the model upon which
the interviewers are currently working. | would suggest that that model is ainasts

the ‘Guilty scenario’ created by the investigation up to the point of the interview. As we

have seen, the danger of this application by interviewers of a specific preconceived
framework to structure and dictate the interview is that this limits and reshect
information which emerges as a result. It can become self-fulfilling, effectively pre-
determining the outcome of the interview. What is particularly disappointingtihtba
appears to match observations made by Baldwin (1993: 340-4) of interviews conducted
some considerable time ago (1989-90), suggesting that this is a particularly entrenched
feature of police interview discourse. This affects both the quality and quantity of the
evidence produced. Not only does it restrict the emergence of potential defences, but it
also increases the risk of prosecution points being missed if they do not happen to fit

with the current version of the ‘Guilty scenario’.

| would suggest, therefore, that police-suspect interviews are currently not being used
effectively as an investigative tool. | have previously described the intergiaw a

golden opportunity for the police to gain information and evidence from a key witness,
namely the interviewee. What this indicates is that it is currently more oftégsadn

opportunity. 1 would argue that this is because interviewers are orienting more towards

31t should be noted that witness statements may alsakba fter the suspect interview, but clearly
those are not our concern here.
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the interview’s future role as a piece of evidence in itself, rather than its
contemporaneous role as part of the initial information-gathering process. The conflict
between these two competing roles is a source of great potential difficulty, and we shal

return to this shortly.

From the defence perspective, a further point to note with regard to the police
construction of a full working version of events prior to the interview is that the
interviewee’s own account is thus only introduced some way into the process, by which

time the basic ‘story framework’ has already been determined. Interviewees can

influence that story to some extent, but, as we observed, they will still alwayshiee in t
position of responding to that pre-existing frame and are never in the position of being
able to put forward their own unfettered version as they might independently have
wished to tell it. It is, | believe, significant that this fits with an extrgrimaportant rule

of criminal evidence, albeit one that arguably only applies at the later stages of t
judicial process; namely the burden of proof. This is therefore a convenient point to turn

to those subsequent stages.

9.2.3.2 Influence of subsequent stages

Thus far, then, it has been suggested that interviewers go into the interview room with a
preconceived ‘Guilty scenario’, a version of events whereby the interviewee is guilty of

the offence(s) for which they have been arrested. Through the interview process,
interviewers (most likely unintentionally) shape the discourse in a manner whitsh ten

to confirm and bolster that scenario. They tend not to go too far beyond this
preconceived version in terms of exploring weaknesses and possible defences. It is my
contention that the primary reason for this is the interviewers’ awareness of, and

orientation to, the future uses of the interview data as evidence. In other words, this is
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due to the influence of the later stages of the process back along the chain into the

interview room.

This orientation by interviewers to the future value of interview data as evidence is
evident throughout the above discussion of their discursive behaviour. It is also
demonstrated by the interviewer specifically ascribing utterances a legal todelaber
court context (7.30: ‘mitigating circumstances’; 7.35: ‘evidence’). It can be seen that

these differ from the occasional reference made by interviewees to the court context
(e.g. Example 7.5) in that those examples show that interviewees, although aware of the
existence of that later context, are nonetheless treating it as entirglyteepal

distinct, when it is in fact a direct context and audience for their curr&nnttle

interview room. Interviewers are not only aware of that future context, but are also
aware of that trans-contextual connection. It is this awareness, | would argue, which
leads them to label and package up the interview data into neat pieces of evidence i
way that best suits the needs of that context, even as that evidence is beidgrcreate
the interview room. Further, | would argue that it is this awareness which leads$ah
focus on establishing the prosecution case during the interview and not to address
aspects which are important for the Defence, since by airing such points explicitly and
on record, they could thereby effectively cause defence evidence to be created. This
could seriously undermine the chances of a successful prosecution of their suspect.
(Ironically it is of course the tape-recording of the interviews, such a vital safeguard,

which produces this effect.)

| would further suggest that in this respect interviewers are effectively rehetirsing

role of the court prosecutor. The whole process of which the interview is part is
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working towards the court context. The outcome of a case depends purely on the
evidence which is presented in the courtroom; ultimately nothing else matters. The
Prosecution will have full knowledge of, and indeed direct control over, virtually all of
that evidence, but a key exception to this is the testimony of the defendant. The
interview is the only opportunity for the police to talk directly to their suspect and gain
insight into that testimony. Hence, | would argue, the temptation to teststhawd use

the interview as a rehearsal of that later crucial stage. Courtroom lawyers need to do
their utmost to ensure that they do not elicit responses from witnesses which undermine
their side’s case. They will thus structure their questioning in a manner which restricts

the resulting responses as far as possible to producing evidence which is favourable to
their version of events, and will steer witnesses’ testimony well away from areas which

are damaging to it. Of course, lawyers for the other side are equally capable of steering
the evidence back into those damaging areas in cross-examination and producing
evidence of their own to support a different version. It is therefore a completely
legitimate tactic for courtroom lawyers to structure the questioning of wis@ss

way which allows only one side of the story to emerge. But at the interview $tage, t
situation is entirely different. There is one set of questioners, not two. Those qusstione
should therefore cover both sides, and should not be afraid of getting answers which
amount to defence evidence. If a good defence is available, it is in everyone’s interests

that it should emerge as early as possible rather than allowing a weak cageaagains

potentially innocent suspect to proceed.

However, it is not quite that straightforward, due to the fact that the intervieselfsat
piece of evidence which will be presented in the courtroom. If there is still a good

overall case against the interviewee (and the interviewer will almatrdg think
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there is for the reasons discussed above), then the interviewer will be fully aware that
any responses at interview which support a defence or undermine the prosecution
‘Guilty scenario’ will be picked up and used by the Defence in court. The Defence need
only raise a ‘reasonable doubt’ to ensure a Not Guilty verdict. Given the interviewers’
orientation to the court context as the ultimate locus of interview data, and their
professional function of ensuring the apprehension and conviction of offenders, it can
be seen that expecting police interviewers to deliberately attemptiteeeidence

which could potentially lead to a Not Guilty verdict for someone they believe to be

guilty goes entirely against their institutional raiscétie.

This brings in a further highly significant aspect of the future court context. As set out
in Chapter 4.5, the principle of the criminal burden of proof means that there is no
requirement for the Defence to put forward a positive version of events, or indeed
(generally) to prove anything at all at trial. Instead, it is the Prosecution wiisth m

prove their version of events, and the Defence’s task is no more than to cast doubt on

that version. Thus at the court stage the Prosecution present their casesirathiaft

the Defence have the opportunity to respond to it, again mirroring a discursive feature
identified at the interview stage of placing the interviewee in the position of respond

It can also be seen that this principle is a close fit to the tendency observedviewse

to concentrate on building a prosecution case and ironing out any potential weaknesses
in it, rather than investigating the availability of a plausible alternatifende version.
That is simply not required or necessary in the criminal justice process, arguably
providing a legitimate explanation, perhaps even justification, for its absetiee at
interview stage. However, although this may fit with the later stages of thespraic

does not sit well with the investigative stage of which the interview is part. If
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interviewers, as we have observed, focus on attempting to eliminate potential doubts
rather than searching for them or exploring them, then only a partial picture will
emerge. That may be all that is required evidentially further along the line, but surely a

thorough and complete investigation should aim to result in the fullest picture possible.

Further, although there may be no evidential requirement for the Defence to prove their
version of events, or indeed even to have their own counter-version of events, the
presence of such a version is undoubtedly one of the strongest forms of defence. And
s.34 CJPOA directly penalises the defendant if they fail to introduce information at the
interview stage. Thus a failure of the interview process to fully investigatetipbten

lines of defence will undoubtedly put defendants at a disadvantage. This is particularly
true of those defences which are not a negation of the prosecution case but require the
putting forward of a separate point, such as self-defence in the Assault case study.
Similarly, in the Rape case study the Act puts an obligation on a defendant to take
positive steps to ensure consent. (Although this is not a full defence, nor a firm duty, it
IS nevertheless a vital point for the Defence to raise if it is availabieno). Such

defences involve a slight reversal of the usual burden of proof, in that they place an
evidential burden on the Defence to provide sufficient information to bring that defenc
in (although the persuasive burden then switches back onto the Prosecution to disprove
it). Points which place such a burden on the Defence are therefore a key area which
perhaps need better attention in the interview process than they currently receive. If the
judicial process is to place a positive duty on the Defence to raise such points, and to
provide sufficient information in support to bring them in legally, then they must be
given proper opportunity to do so. If this does not occur, then it seems rather

unreasonable for that same system to then penalise the Defence for failing to do so.
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Overall, then, one of the most important findings of this study is that interviews do not
always present interviewees with an opportunity to put forward their own full version of
events, yet to the non-linguistic eyand indeed to the whole judicial process

appears that they do. This results in defendants arguably being put at a real
disadvantage legally. The analysis has suggested several reasons vehththisase,

and these predominantly relate to the place of the interview as part of a chain qf events
and its differing role at various points along that chain. The most significant aspect of
this is its dual role as both evidence-gathering as well as evideitself. The

difficulties arise from the fact that the judicial process treats the ieteas if it is

purely evidence-gathering, yet the analysis has shown that it is its functionl@scevi
in-itself which is arguably the more important and certainly the greater inflwenite
interviewers and hence the interaction itself. The analysis has also shown that
interviewees are not so tuned in to this function, and this difference in orientation is the
source of real difficulties for interviewees when it comes to the later stages of the
process. It places restrictions and even distortions on the story that emerges from the
interviewee through the interview process. So ultimately, the rather unexpected and
self-contradictory result is that the natofghe interview’s later role as evidence

actually adversely affects its own evidential quality and value.

9.2.4 Consequences for criminal justice

We shall now consider some important points which the discussion thus far has raised
about the role of the interview in the criminal justice process. Firstly, the enladys

shown that the interview is not a neutral and impartial fact-finding exercise, but is pa
of the prosecution case-building process. | would argue that it is vital that it is

acknowledged as such, rather than being treated by the system as an open opportunity
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for a suspect to give their version of events. Hodgkinson & James (2007) make the
following observation of the relative position of prosecution and defence expert

witnesses, and | suggest it applies equally to interview evidence:

‘To an English civil lawyer or to anyone familiar with continental systems of
criminal justice, English criminal proceedings have a lop-sidedtteéiem.

The prosecution authorities, usually in the form of the police, have exensiv
power of search and seizure and may arrest the defendant. By contrast, the
defence has no power to obtain its own evidence before proceedings have been
started. Even after proceedings have been started, most defence eisdence
obtaned through the filter of the prosecution (as part of the prosecution’s duty

to make disclosure) and, commonly after the prosecution’s experts have

carried out their work. This means that, in many cases, the defencewipert

not see the evidence in tisiginal condition.” (2007: 126)

Similarly I am suggesting that interview data are ‘filtered’ through the prosecution in

the form of the police interviewers, and the suspect’s own story does not get to emerge

‘in its original condition’. The various factors affecting interview data revealed through
the analysis, and especially the discursive influence of the interviewers over the
interviewee’s account, mean that the resulting evidence is almost inevitably likely to be
biased towards the Prosecution rather than the Defence. It is taken within the syste
that the police interview presents a suspect with the opportunity to say whatgver t
wish, and that the safeguards of tape-recording and of the other PACE regulations
ensure that no undue pressure or influence is placed on interviewees. However, the
system currently pays no heed to the wealth of linguistic research which demonstrates
that influence and manipulation, intentional or otherwise, can take many other forms

than those currently acknowledged in the criminal justice system.
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That is not to say, however, that interviews in their current form represent a serious
source of injustice, or that innocent people are routinely being convicted on the strength
of corrupted evidence. It is my firm belief that the current system of police intémgew

in E&W is one of the best in the world, with generally high standards of
professionalism, training and built-in safeguards. Indeed the influences over the
interviewee’s account identified here are arguably subtle and not often of any real
consequence. But the fact remains that the interview amounts to evidence which will be
presented to the court against every single criminal defendant, and therefore any
potential source of ‘contamination’ or hidden influence should at the very least be

recognised as such and openly acknowledged.

9.2.4.1 s.34 CIJPOA 1994

This leads us on to another key area of concern raised by this study, namely the
comparison of the suspect’s words at interview with the account given in court,

something which occurs routinely at trial in order to create an inference of guilt from
apparent omissions or alterations in the defendant’s version of events. This stems from

s.34 CJPOA 1994, whose introduction was intended to redress a perceived imbalance in
the system@ated by the Defence’s role as responder and disprover of the prosecution

case. Previously a defendant couldnd frequently did- with complete (legal)

impunity say nothing at all right up to the trial stage, including going ‘no comment’ at
interview, and could thereby wait until the Prosecution had shown all their cards before
structuring a defence in response. If a defendant chose to ‘play the system’ in this way

they would gain an arguably unfair advantage. S.34 is intended to reduce that
advantage, yet without tipping the balance too far back the other way. It seentg entire

reasonable that if a person has a valid defence they can be expected to put this forward
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at the earliest opportunity, and that the court should be allowed to ‘draw inferences’, to

use the wording of the Act, if they do not. However, although the principle is sound, |
would argue that this study raises problems with its current application in practice. The
problem is twofold: firstly it is based on the assumption that the interview ¢iees t
interviewee the opportunity to say whatever they need in their defence, which we have
already demonstrated it is not; and secondly it assumes that if an account teltare a

will recount it identically every time regardless of the context or audience.

With regard to the latter point, it can be seen that this conflicts with a comnmmicat
principle also borne out by the present study, namely that any narrator will adapt their
account according to the context, audience and purpose (or more accurately their
understanding of those factors). The courtroom and interview room are very different
contexts in terms of the discursive participants, the audience for the interactiame and t
time and stage at which they occur along the chain of the judicial process. Given the
influence of the interviewer identified above, it is hardly surprising if a different
questioner- this time with a defence agendalicits a rather different account from the
interviewee in court, not necessarily in overall substance but certainly in focus

emphasis and construction.

We have also observed that the interview represents a formative, drafting stage in the
construction of both prosecution and defence versions of events, with ‘facts in issue’,

and hence the relative relevance and importance of various aspects, yet to be
determined. By the time the interviewee gives their account in court such factors wil
have been settled, and an often considerable amount of time will have passed, during
which the account will have been frequently rehearsed and retold with inevitable

revisions in the process. It thus seems rather unrealistic to expect these different
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contexts to produce accounts which are completely mutually consistent. These fact
may not lead to a completely different account emerging, but even small differences
may become significant when we consider the level of detailed scrutiny to which
interview evidence may be subjected, as observed in Chapter 5. | would, of course, not
wish to suggest that all inconsistencies between accounts given at intandemwcourt

are as a result of these discursive factors; they may well often be an indicakien of t
defendant’s guilt. However, what this study suggests is that there are also other valid

alternative explanations which are currently not being considered.

9.2.4.2 Role of police interviewer

The final problem area | wish to raise here is that of the role of the police interviewer.
One of the more interesting findings of this study is quite how difficult the interviewer’s
task is in terms of the various conflicting roles and tasks they are expected to fulfil
during the interview process. Firstly, in terms of their narrative function we have
observed that their role is ambiguous. On the one hand they are the audience for the
interviewee’s talk, and indeed it was demonstrated that this is the role which

interviewees allocate to them in their talk, tailoring their account acggydiBut on

the other hand, they also have a highly significant role as co-narrators of the
interviewee’s account, and this appears to be the role which interviewers allocate to
themselves, co-constructing the account to meet the needs of their intendedesudie
later in the process. Not only does this creates serious difficulties for the intexryvesve
discussed above, but it also places interviewers in a contradictory and conflicting

discursive position.

However, it is, at least theoretically, possible for this role to be positive and

constructive. An argument in favour of this dual role is that the interviewers alone have
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the requisite legal and institutional knowledge of what needs to be elicited staties

It arguably should be their role to guide the interviewee’s account towards those

evidentially relevant areas and to make sure that all legal requiremefitified.

(The process of ‘offence construction’ observed in the case studies is an example of this

at work, although unfortunately partial.) If the agenda of both interviewer and
interviewee were the same, then this could result in a helpful and productive dynami
whereby the interviewer provides a bridge from lay to legal discourse, and from
interviewee to ultimate audience, (benignly) shaping the interviewee’s words into a

form which best fits the institutional context. (This is, in fact, precisely the role of a
courtroom lawyer in presenting their clients’ interests to the court.) However, if the

agendas of interviewer and interviewee are different, as they almost alvilays, wi

then this dynamic is instead likely to be counter-productive and a source of inteahcti
dysfunction, as | believe this study has shown. Further, aside from any other factors of
institutional role and prosecution bias, the interviewers were not present agthe iav
question and do not (yet) know anything of therviewee’s version of events. Their
understanding of what took place is at best second-hand, filtered through the accounts
of others, and the interview is supposed to be an opportunity for them (as well as
others) to discover more about what happened. The role of co-narrator is therefore

simply not an appropriate one for them to adopt.

This leads into another conflicting and problematic part of the interviewer’s function,

namely the question of neutrality. As just suggested, a potential role for the interviewer
is that of a neutral and disinterested conduit between the interviewee andhtlageulti
audiences for their talk. This is akin to the role of news interviewers discussed in

Chapter 6.2. However, the analogy breaks down in that police interviewers are clearly

317



not disinterested; they are also investigating police officers and hence part of the
prosecution establishment. They are therefore by definition not neutral, despite their
claims to the contrary (7.26-7.28), and the apparent expectations of the criminal justice

system.

Yet it is clear that the interviewer’s institutional — and hence discursivepositionis in

fact to act as a filter between interviewee and ultimate audience. Howegeviewees

are not made aware of this, so instead of being a transparent medium through which
interviewees’ talk is filtered, interviewers in fact form an opaque block between the
interviewee and their audience which interviewees apparently do not see past. Further,
given the fact that this filter is not neutraldoes not simply process the interviewee’s
account largely unchanged, but instead alters its nature by adding its own influence.

The end product, therefore, is contaminated evidence.

There is no suggestion, however, that this is in any way deliberate on the part of police
interviewers, but rather is a consequence of their conflicting discursive position. Indeed
it was observed that the outcome, in terms of missing or distorted information, is
potentially as damaging to the Prosecution as to the Defence. However much
interviewers attempt to be neutral and even-handed, giving intervieweeswhatcs

be entirely free and open opportunities to put forward whatever they wish, | would
argue that their influence, and the inherent prosecution orientation contained within that

influence, is unavoidable given their institutional and discursive role.

Nevertheless, even if interviewers cannot escape that discursive andaomstittole, it
Is surely open to them to attempt to investigate all aspects of a potentiakoffenc

including aspects relevant to the Defence. Yet once again it is not thé.Sikfgohave
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already observed that although they largely fail to do so, this appears to be a
consequence of the conflict between the role of the interview as part of the evidence
gathering process, and as a piece of evidence in itself. Once again, then, the interviewe
is left in an extremely difficult position, expected to simultaneously meet dorgpe
demands, this time due to the interview’s dual function as both investigatory and

evidential.

9.2.4.3 Legal representatives

It is possible to argue that the availability of a legal representative éoviewees

operates as a form of balance to the interviewer’s prosecution-oriented role. It was

mooted in the Rape case study that the police interviewer possibly defers to the
presence of the solicitor in not providing full details of the legal make-up of the offence
of rape, seeing it as the solicitor’s role to provide legal advice to the interviewee

(Example 8.11). However, | would argue that this does not provide sufficient balance,
either in theory or practice. In reality, the majority of interviewees do not request the
assistance of a legal representative, and those that do so often only recer@maivic

to the interview rather than having them present during it. Further, legal repressntati
are, | suggest, unaware of these factors influencing the discourse and are hence not alert
to their dangers. It may, however, seem reasonable to expect them to explain the
offence framevork and full details of the prosecution and defence ‘checklists’ to

interviewees, in order that they may be aware of these aspects of the interviewer’s

agenda.

However, it is simply not possible to explain all the relevant principles of critaiwal
and procedure to a person with no legal knowledge in the short available time and in a

manner which they would be able to digest at a time of great stress. Further, aside from
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the practical realities of the situation, the presence of a legal represeimtahe

interview room cannot, | would argue, be sufficient to counterbalance the position of
the interviewer. Their discursive positions are entirely different, with the interveesve

a fully ratified participant with a large degree of control over the discourse due both to
their institutional role and their discursive position as questioner. The legal
representative’s contributions, on the other hand, are constrained by PACE as discussed

in Chapter 4.3.2, and they are at best secondary, ancillary participants, peripheral to the
main discursive action. Their role is less as a main player, and more akin to a referee,
whose presence is intended to ensure fair play and abidance by the rules rather than
performing any active role. Thus although their presence does provide at least some
balance to the position of the interviewer, it would be inadvisable to look to interview
legal representatives alone as providing a potential solution to the problem areas

identified above.

Overall, then, | would argue that it is in the interests of all parties for intemsewe

take some, if not the majority of, responsibility for ensuring that interviewees are made
sufficiently aware of the crucial aspects of the legal and evidential framework of the
interview identified in this study, in order to ensure that the best evidence can emerge
through the interview process. In particular, this study has demonstrated that the caution
does not provide adequate awareness in interviewees of the future audiences for, and
uses of, interview data, and that this potentially has a detrimental effect onultiages
evidence. That is not to say that it is not a legitimate tactic for inteevseto withhold

certain information as a method of testing titeriviewee’s version of events, but it is

equally important that interviewers appreciate the potential of this to produce

incomplete or even misleading evidence as a consequence. Ultimately, increased
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awareness of all the factors identified in this study can only assist intersien their

task and thus lead to more productive and effective interviews for all concerned.

9.2.4.4 Summary

Anything said by an interviewee is inevitably influenced by the context in whigh i
produced. Yet the police-suspect interview is a particularly complex and unusual
context, with a unique trans-contextual, multi-purpose function in the criminal justice
process. This study has identified several consequential sources of interactidmel trou
Interviewees are likely to orientate only to the initial present audience ancerfatute
audiences who are so significant in the wider process; they are generally not aware of
the underlying legal and evidential framework which governs the interaction, hence do
not know what counts as contextually relevant or important and so take their cue from
the interviewer in this respect; and they are put in the discursive position of responding
to the prosecution version of events rather than initiating their own account in their own
terms. Meanwhile interviewers orientate predominantly to the future audiences and
evidential uses for interview data, with a distinct bias towards the needs ofuitee fut
prosecution audiences. Their discursive and institutional position results in them
effectively co-costructing the interviewee’s account, and combined with the

interviewee’s deference to the interviewer in key aspects of the interview interaction,

the end result is an account which fits with the interviewer’s prosecution-focused

agenda while overlooking aspects which are relevant predominantly to the Defence.
The overall result is that the interview is not a neutral opportunity for the intemitw

put forward their story, as is generally assumed and indeed built into the system via s.34
CJPOA. It has a vital role in the evidence-gathering procbss evidence of what,
exactly? | would suggest that the interview is only good evidence of what an

interviewee thought was appropriate to say at the time of the interview, in thidicspe
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context, and for that immediate audience. These factors are of fundamental importance
in shaping the resulting discourse, yet given the wider position of the interview in the
judicial process, it is highly likely that the interviewee will have misjadgee or all of

them. The criminal justice system is not necessarily set up to misleadenteed in

this respect, but equally we have seen that it does little to make them cleaitl, @hie

casts doubt on the validity of the conclusions generally drawn by the system when
taking interview data out of that temporal and physical context and using them as

evidence against the interviewee.

9.3 Form and Function

This study has focused on two aspects of police interview data which undergo changes
through the criminal justice system; one connected to its physical format, théoatke
function (in the sense of its audience and purpose). This section will bring these two
aspects together to create an overall picture of the place of interviews in tha judici

process.

Firstly, we have observed that interview data are put to a number of different uses by
various different audiences subsequent to the original interview room interaction.

Figure 4.1 represented these audiences and their purposes in using interview data at the
various different stages of the criminal justice process. Secondly, in Chapter 5 it was
shown that interview data undergo various transformations in format at different stages
of the process, as set out in Figure 5.2. To summarise, first we have the original spoken
interaction in the interview room. This original version is of course ephemeral and
context-bound, experienced only by those immediately present and instantly lgst. It is
however, audio-recorded and thus we have its second incarnation in the form of the

interview tape. This tape is transcribed, thereby creating a further version in the form of
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the formal written transcript. These two versions are made available to alijgebse

users of interview data, but in practice the transcript is relied on almost celyplet

rather than the audio tape. This remains the case up until the court stage, when a further

version is created through the process of reading aloud the interview transcript in order

to introduce it as evidence. Putting these two aspects together produces the following

picture:

Figure 9.1: Form and function of interview data in the criminal justice process
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This highlights several important points. Firstly, the various audiences for intervie

data are not just using the data differently, they are in fact using different data. Thi

raises serious questions about evidential consistency through the process. Secondly, it

can be seen that as we move away from the original speech event the format of the data

becomes more corrupted while the uses to which they are put become more important.

This is clearly not a desirable correlation.

Further, when we bring in the question of audience orientation, a further troubling

correlation appears. In Chapter 6.2 a ‘concentric rings’ model, based on Bell 1984, was

proposed for the various different audiences for interview data and their position
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relative to the main interview participants. Bell’s theory states that as you move away

from the centre in terms of audience role, the link between speaker and audience grows
weaker and so the speaker is less influenced by that audience in their talk. The
courtroom audiences were identified as the most remote from interviewees, amd henc
likely to be least oriented to by them in their talk. The data analysis undertaken in this
study has borne this out. Thus, combined with the other findings just noted, the end
result is that the audience least addressed by the interviewee’s talk receives their words

in the most corrupted format, and will then put that data to their arguably most

important use in judging that interviewee’s fate.

9.4 Practical Implications & Recommendations

9.4.1 Format

It is clear that the current formats in which interview data are used are far frdm idea
Further, the format changes which they undergo raise serious questions regarding
evidential consistency. It is a long-established principle of policetigetise practice

that extremely high levels of preservation must be applied to physical evideooder

to avoid any contamination which may undermine its evidential merit. Ysathe

system currently institutionallymbeds ‘contamination’ into the processing of interview
data, without any apparent concern for the evidential consequences. This appears to
stem from a lack of recognition that changes in the format of linguistic data involve
transformation of the data themselves. A first step in improving current practice, then, is
to increase awareness of that simple fact. There is also scope for several specific
improvements, all based on the principle of preserving the original data as intact as
possible, and using them in as near as possible to their original form. These are as

follows.
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e Allinterview recording should be switched to digital format rather than out-dated
audio cassette tapes.
This format is already virtually obsolete in all other contexts, making itsnceat use
for such important material no longer justifiable. Although there would be an initial
financial outlay to update equipment, the improvements in data quality would be
considerable. Accessibility would also be vastly improved, both in terms of data-
sharing via electronic means, and in the ease with which specific extracts eould b
located and replayed. This would be especially useful in the courtroom. Further, it
would lead to potentially considerable savings in time, storage space, and hence money
It should be noted that several forces are already making moves in this direction, but
this is a long way from being standard practice, especially for everyday volume crime.
It has also already been noted that the latest version of the PACE Guidelinessinvolve
an amendment to include newer recording formats (Code E, 2005 version). This is
therefore a change which | would expect to take place in the reasonably near future. |

would, however, wish to encourage this to occur sooner rather than later.

e Further research should be conducted on the use of video recording.

There is already some debate about the merits of switching to video rather than audio
recording of interviews. Certainly digital technology has made this a more viable option
practically and financially, but there are still areas of concern. It would give faegrea
insight into the interview room, revealing previously hidden aspects of body language,
stance, and physical set-ujws providing greater access to the interaction’s original

context. Video footage has become standard for the most serious cases in most forces,

and its impact can to some extent be seen in the media interest and ‘air-time’ it affords
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when released to the public following a convictibidowever, misgivings have been
voiced on the grounds that behavioural aspects revealed by visual recording will
inevitably influence the court’s impression of the interviewee, yet they may misinterpret

or misjudge such features, especially due to cultural differences. A common example
cited is that of eye contact (e.g. Gibbons 2003: 35), which in some cultures is seen as a

sign of openness and honesty, yet in others is a sign of disrespect.

However, my analysis has shown several instances of police interviewers praviding
verbal description of visual features, and indeed in my data set | came across an
example of an interviewer specifically making mention of an interviewee’s lack of eye

contact with her, combined with a strong insinuation of dishonesty (IV 2.19). In other
words, the lack of visual data is no protection, and its availability would at least provide
the court with more contextual information from which to form their own opinion.
Further, such arguments overlook the fact that the interviewee, now the defendant, will
be sat in the courtroom in front of the magistrates or jury, and will presumably be
exhibiting the same habitual quirks or culture-specific behaviour. Thus restricting
access to visual images of the same person in a different context will not, | waxdd arg
avoid this problem. However, this is not the subject of this study, and | would not wish
to profess any expertise in this area. | would, however, suggest that it is an afea ripe
further research in order to inform the debate. At this stage, | would tentatively suggest
that it should be utilised whenever financially justifiable, and that it should bgerlon

term aim to introduce it as standard practice across the board.

44 Recent examples are Ian Huntley’s and Harold Shipman’s police interviews, both convicted of multiple
murders in very high-profile cases.
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Moving on to the transcription process, it should firstly be observed that it is entirely
necessary for a formal written version of the interview data to be produced. Further, the
conversion process will inevitably involve some level of alteradhd ‘contamination’.

The challenge is in keeping that to a minimum.

e Better training should be given to transcribers.
Training for transcribers could be significantly increased, preferably to include some
introduction to linguistics, spoken communication, and the differences between spoken

and written language.

e A standard code of practice for transcription could be introduced.

This would be especially valuable for transcription conventions, covering features such

as overlaps, pauses, sighs, and raised or lowered voices. It could also addresaghe editi
process, giving an indication of the principles to be applied when deciding what should

be included in full, or in summary form, or left out altogether.

e The use of ‘civilian’ transcribers should be considered further.

At the moment the transcription process appears to be fairly low priority and low status,
reflecting the lack of appreciation of the vast differences between the oral and writte
formats of the data. Further, there appears to be wide variation between different forces
in terms of training and other important factors, including the use of ‘civilian’ rather

than police staff to transcribe interview data. My findings indicate problems of built-in
prosecution bias in the police interview process; this suggests that using non-police
personnel as transcribers would represent good practice. However, some legal and

procedural knowledge would perhaps be advantageous, in order to assist with the
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editing process and to ensure that relevant points are not unintentionally omitted. Once

again, then, this an area which would benefit from further research.

e Those subsequently assessing the interview as evidence should listen to the origina
recording rather than relying on the official transcript.
This is particularly important for prosecution and defence lawyers, and especially with
an edited transcript. The difficulty is that this is a much more time-consuming nask, a
will arguably not often produce fruitful results. Given the very tight time conssraint
within which lawyers are generally working, this is therefore often not seen as a
worthwhile task. | hope that some of the findings of this study are enough to suggest
otherwise. An increased awareness of the significance of many of the factors discussed
in this study would, | would suggest, lead lawyers to be able to listen more effiectiv
and to target likely problem areas in specific cases. This could be particularly useful for
defence lawyers in defending allegations of inconsistencies or omissions at the

interview stage.

e The practice of reading aloud the interview transcript in court should be abandoned.
This additional format change is, | would argue, of no benefit but potentially
considerable detriment. The analysis of real examples of this process in action in
Chapter 5 demonstrated that it adds a further unnecessary layer of distortion, confusion
and corruption to the interview data. Further, given that this task is performed by the
prosecuting lawyer and a police witness any shift in emphasis or interpretation,
intentional or otherwise, is most likely to be in a direction which favours the

prosecution case. But of course any distortion of evidence is in the interests of neither

side.
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Several alternative methods are available for presenting the intervievdesacsvin

court. Firstly, the audio recording could be played. This is unlikely to take up
significantly more time than the current process of reading aloud the transcript inde
possibly less in light of the confusion and need for clarifications observed in Chapter 5.
If time constraints are an issue an agreed edited version approved by both sides could
be used, as is often already the case with written transcripts. Digital techndlogy wi

assist considerably in this respect, and should also reduce problems of audibility.

Of course where a video recording is available, this should (arguably) always be played
in the courtroom as the most effective method of presenting the interview as evidence.
Indeed this is likely to be considerably easier for the court to digest than listeaimg to
audio recording, thus providing another argument in favour of the routine video

recording of interviews.

If these options are not accepted, or are unavailable for reasons of practicality or
quality, a further alternative is to continue the practice of reading the transcriptaut lo
but to have the interviewee’s role taken by a defence representative, thus providing

more of a balance. Although this is still far from ideal for all the reasons discussed
above, it is perhaps the most practical and simple change to effect, and hence
realistically the most likely to occur. If combined with better quality recording,rbette
standards of transcription, and increased awareness among legal representatives of the
factors raised in this study, this would still be likely to achieve real improvenmetfis i
current process of presenting interview data to the court as evidence. Finally, whatever
system of presentation is used, it must be accepted that neither the recording nor the
transcript should ever be treated as if they were original data, but must be recognised as

secondary, altered representations of the original evidence.
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9.4.2 Function

Once again, the main recommendations with regard to the interview interaaifn its
and the subsequent uses to which it is put, involve increasing awareness of the
principles discussed in this study. Overall, one of the key points which | believe needs
to be acknowledged within the system is that the interview is currently not a neutral
opportunity for an interviewee to give their version of events and provide a full, legally
valid defence. It therefore should not be treated as such when considered as evidence.
The following recommendations are therefore aimed at either increasing the tyeutrali
of the interview itself, or encouraging the system to acknowledge that it is part of the
prosecution case-building process, with all the inevitable biases and omisstons tha
implies. It should be noted that the use of terms such as ‘bias’ is not intended to imply

any deliberate wrongdoing, but is merely a recognition of the end result, intentional or

not.

As a further general point, it has been shown that many of the difficulties arise from the
application of s.34 CJPOA. It is not my intention here to question the principles
contained within this legislation (although this is certainly a matter worthypaf st
debate), or to make recommendations for its amendment or repeal, but | believe this
study has shown real problems with its current application and the practical
consequences for both interviewees and for criminal justice. Hopefully these findings
can be used to inform any future debate on the subject of this legislation. In the
meantime, the following recommendations are based on the assumption that s.34 will

remain in its present form.
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9.4.2.1 Prosecution
e The interview should be used to secure as full an account as possible from an
interviewee, including fully investigating defence points.
The analysis undertaken in this study has shown that this is as much in the ioferests
the Prosecution as the Defence. The interview is the only opportunity for the
Prosecution to talk directly to their prime suspect, and thus gives them an early
opportunity to discover their likely line of defence at a subsequent trial, thereby
considerably assisting the police investigation and the preparation of the prosecution
case. Further, by providing an open and fair opportunity for an interviewee to put
forward all available information in their defence, any subsequent additions or
alterations can more legitimately be challenged as suspicious, as opposed to being

simply due to the interviewardiscursive tactics.

e Interviewers should be made aware of the dangers of being too dependent on the
preconceived ‘Guilty scenario’ when preparing for and conducting interviews.

Although this may well lead to the interview producing the evidence they wéiiagee

it is important that they be alert to the possibility that their own discursi\avioein

has restricted or distorted that evidence. They need therefore to remain open-minded to

the possibility of other explanations.

¢ Interviewers should be made more aware of their discursive influence over
interview interaction, and of the discursive difficulties inherent in thég: ro

By increasing knowledge and awareness of these aspects of their task, interviewers will

be more able to make appropriate adjustments to counteract and overcome them. Of

course, it could be argued that interviewers may then exploit such factors in order to

deliberately manipulate the interviewee’s account; however I would argue that the fact
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that such knowledge could be put equally to good or bad use is not sufficient reason to
withhold it. Further, a corresponding increase in awareness in defence representatives

would hopefully provide the necessary check on such tactics.

e It should become part of the interviewer’s task to make interviewees more aware of

the other audiences for their talk.
Interviewers should encourage interviewees to treat them partly as a conduit to those
other audiences and contexts and not as the only recipient of their talk. This could very
easily be achieved, given the numerous occasions during interviews when questions are
specifically asked for those audiences. Inviting intervigwe give information ‘for the

tape’ has, I believe, been shown to be inadequate for this purpose.

e Research should be conducted into the use of ‘civilian’ rather than police

interviewers.
The use of non-police interviewers could theoretically increase the neutrality of the
interview. However, this would be a radical change and would need considerable
further thought. Some police forces already make use of civilian interviewers, and
indeed my data set includes several such interviews. However, such personnel are
clearly still under the employment of the police force and hence are arguably no more
‘neutral’. Their success or otherwise would depend heavily on intensive training.
Further, there are real tactical advantages for the officers investigatingta gase
this first-hand experience with their suspect (as attested to in a BBC interviethevit
officer in charge of the Shipman investigation, DS PoS)leAs a preliminary first

impression, based on a very limited data sample, | would have to say that the interviews

> http://news.bbc.co.uk/1/hilin_depth/uk/2000/the_shipman_murders/the_shipm#808i&l.stm (last
accessed 28/9/08)
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| observed using non-police interviewers were of a noticeably poorer standard, but
clearly this is in no way conclusive. However, given the fact that such personnel are
already starting to be used in the interview context, this is an area whichlgertain

merits further research.

9.4.2.2 Defence

There is of course no obligation on an interviewee/defendant to say anything at all in
their defence. It is entirely legitimate for them to remain completely sitehtaaput the
prosecution’s case to the test. However, the effects of s.34 CJPOA make this a rather
risky strategy. Thus legal representatives need to make careful decisions before
advising any client as to what to say, or not to say, during their police interviead, bas
on the specific circumstances of each individual case. It is therefore not possible, or
indeed sensible, to offer any suggestions as to the appropriate manner in which to
introduce defence points into the police interview. Nevertheless, there aral sens

in which the findings of this study could be utilised by defence representatives.

e The implications of this study with regard to the use and interpretation of interview
data as evidence should be incorporated into legal professional training.

This would be of particular use in court when attempting to counter points made by the

Prosecution under s.34 CJPOA regarding apparent inconsistencies or omissions at

interview. This study has raised the possibility of other explanations for such features,

but it will always be up to thBefence to make that point on a defendant’s behalf. That

clearly depends on the defence legal representative’s awareness and understanding of

such factors.
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e Legal representatives attending at police stations should make interviear@es m
aware of the future evidential uses of their words in the interview room.
Although there is little that can be done about many of the discursive factors identifie
as problematic for interviewees, it is nonetheless extremely important for theke to ta
whatever steps thewe to adapt their discourse to fit the interview’s future role in the
judicial process. Defence legal representatives can assist in this réspestample,
they could suggest that interviewees imagine they are in a courtroom rather than an
interview room, and thus consider what they would say if they were directly in front of
a judge and jury. This would hopefully make interviewees more able to adapt to the
unusual trans-contextual nature of the context in which they find themselves. However,
as stated above | believe that this should partly be the responsibility of the inéesview
themselves, who are much better placed interactionally to make this changeltiring t

interaction itself.

e Legal representatives who attend interviews should be more proactive than currently
tends to be the case.
This study has shown the need for more balance to counteract the intrinsically more
powerful— and prosecution-orientedposition of the police interviewer, and defence
representatives are obvious candidates for this role (although, as previously discussed, it
Is not possible for them to provide a complete solution). Further, it is likely that their
presence in the interview room will be taken as providing that balance in hsslf, t
potentially leading interviewers to be even more prosecution-oriented than otherwise
Thus the presence of an inactive legal representative during an interview (as ipehe Ra

case study) may actually do more harm than good.
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A primary function of the representative ought to be to ensure that (tactical
considerations aside) all relevant defence points are covered during the intendéw, a

Is entirely acceptable for the representative to intervene in order to allow the
interviewee to raise such points if they have not been addressed by the interviewer. It i
always open to them to request a private consultation with their client at any point
during the interview, rather then risking raising a point without knowing what their
client will say on that matter. | would once again suggest that these areas should be
included in legal professional training, in order to make defence legal reptessnta

more aware of the factors raised in this study and their implications for police station

practicé®.

e Further research should be conducted on the role of legal representatives in
interviews.

Unfortunately it was not possible to include this in the present study, but it is certainly

an aspect worthy of considerable further study, preferably from a cross-disciplinary

perspective.

One final point should be raised in terms of potential suggestions for improvement from
a defence perspective. It is possible to argue that a solution to the difficulteesohis
defence points not being enabled to emerge during the police interview is for the
suspect to make a full formal statement of their own at the point of their arrest and
before any interview takes place. This would avoid any potential influence by the
interviewers, and would provide defendants with a neutral opportunity to put forward

whatever they wished in their defence at this early stage. However, theeeena s

46 Of course, none of these recommendations get rourgtabéem of the majority of interviewees
currently declining their right to legal advice and represtiont, but that is a separate matter and one
eminently worthy of further investigation.
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reasons why it would not be appropriate to introduce such a requirement. Firstly, it
would still represent a very different context, physically, temporally and in terms of
participants, to the later court context and thus would not necessarily represent a fairer
point of comparison with the version the defendant subsequently gives in court.
Secondly, and more significantly, it represents something of a reversal of the
fundamental legal principle of the Prosecution having to prove their case and the
Defence only having to cast doubt upon it. The burden of proof is a significant and
vitally important safeguard for defendants against the might of the state in bringing a
prosecution against them. Thus any requirement for a suspect to have to put forward a
full defence at this preliminary stage, and before the Prosecution have had to formulate

their own case, would arguably place an unacceptable burden on the Defence.

Nevertheless, that is not to say that it would not be advantageous for suspects in some
cases to put forward such a statement. In fact something similar is occasisedl|ysu

a tactic by legal representatives as a way of partly circumventing s.34 CJPOf\and a
alternative to advising clients to go completely ‘no comment’ at interview. This

involves the preparation of a written statement by the suspect and their legal, adviser
which is then read out loud at the start of the police interview, after which the
interviewee refuses to answer any further questions. (This tactic is in fact used in IV
1.06 in my data.) They can thus arguably not be accused of having failed to put forward
their defence at interview, while avoiding having to provide any information vinésh

do not wish to. It can be argued that the findings of this study support the use of this
tactic, but | would suggest that it is still a risky strategy, and the potentigitine

effect such non-cooperation might have on the court should not be underestimated. This

suggests that it would be worthwhile to conduct research on the relative effectioénes
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such tactics compared to either going completely ‘no comment’ or to co-operating fully

at interview, but unfortunately the restrictions on access to juries make this rather
difficult. However, experimental research could still provide useful insights into this
area and the results would no doubt make extremely interesting reading for defence

legal advisers.

e Overall, the most effective and fairest solution for all sides is to endeavour to
improve the discursive context of the interview room in order that interviewees are
provided with a fair opportunity to bring in whatever points they wish in their
defence.

It may well be that the information they choose to introduce in fact harms their defence;

equally they may choose to say nothing at all. The important point is that thid sleoul

a matter of their own choice, as opposed to a discursive restriction placed upon them,

intentionally or otherwise, by the nature of the interview room context. It may be the

case that such restrictions are inevitable and unavoidable given the place of the
interview in the criminal justice system. However, at the very leastyb@&s needs to

be made more aware of such factors in order that they may be recognised,

acknowledged, and any negative consequences minimised as far as possible in the

interests of justice.

9.4.3 Conclusion

The findings of this study with regard to both the format and function of interview data
in the criminal justice system have demonstrated the need for increased awafene
the linguistic factors influencing those data within that system. Alongside specific
practical recommendations regarding the format changes currently undergone by

interview data, the main recommendation for effecting improvements is for these
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factors to be incorporated into professional training. This applies to police interviewers
and investigators, to prosecution and defence lawyers, but also to the judges and
magistrates who will ultimately preside over the use and interpretation of intetataw

in the courtroom. Perhaps the most important area of practical consequence is the
practice of comparing the account given by a suspect at interview with tihenvibiesy

give in court. The analysis of both the form and function of interview data has shown
that apparent omissions or inconsistencies between these two versions asgoresente
the courtroom may not be evidence of guilt, but merely a consequence of the various
linguistic factors discussed in this study. It will always be up to the court to weigh up
whether or not this alternative explanation is viable, but in order to do so guidance
needs to be available on the linguistic and communicative principles which underlie
such alternative interpretations. A key next step is therefore to produce such guidance in
a form which is easily accessible by practitioners in the field. This should ensure that
the findings of this study, which have the potential to result in real positive change in

the criminal justice system, are given the best opportunity to effect such change.
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10. Evaluation and Conclusion

10.1 Overview

Overall, this study set out to investigate a specific legal context throogltiamethod
discourse analytic approach, with a view to producing recommendations to improve and
enhance that context. | believe it has met those aims well. It has producett realist
recommendations which can be applied by practitioners in the field. These are based on
thorough analysis of the context and the data, which ensures that they are justifiable,
practical, and likely to lead to real improvements. In addition to this, it is also a
worthwhile linguistic study in its own right. It has generated research findings and a
methodological framework which potentially have much wider applicability and

interest, especially for other interview contexts. It is thus not context-bound and only of
use to the specific area of study, nor limited in its findings to a series of practical
suggestions for professionals working in this area. Yet it is also not merely descriptive
and of theoretical academic interest only. This balance between the peaudica
theoretical, and its contribution to both areas, is one of its key achievements. We shal
now evaluate in more detail its successes and weaknesses as an academic, and

especially a linguistic, research project.

10.2 Strengths

10.2.1 Methodology

A key strength of this study is the development of an innovative multi-method
framework of analysis. This successfully combined elements of discourse analysis,
conversation analysis, pragmatics and sociolinguistics, yet without sagrifici
methodological rigour. As discussed previously, the various methodological elements

were viewed as parts of a ‘toolkit’ brought together in order to produce the most
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relevant and meaningful results, and this approach was thus seen as a means to an end
rather than being a specific intended research outcome. Nevertheless, that apgroach ha
in fact proved to be of research interest in itself. The combination of different methods,
which each revealed different aspects of the data, produced overall a far richer and
more rounded picture than any single approach would have been capable of producing

on its own.

Linguistic studies which utilise only one methodology can be of considerable
theoretical interest, especially in terms of increasing our understanding of the nature of
spoken interaction, but | would argue that such an approach is likely to be less effective
in addressing more practical research questions. Although a single methodological
approach will uncover much about one particular aspect of a context or an interaction,
no one approach is likely to reveal the whole picture (Roberts & Sarangi 1999). Real
events are almost infinitely multi-layered and multi-faceted, and in order to understand
them in their entirety | would argue that the most successful approach needbl® be a

to uncover and examine as many of those aspects as possible.

Thus for this project a narrative study alone would have given a broad impression of the
types of identity the interviewees were projecting, but the addition of detailed CA-type
analysis demonstrated how those identities were constructed, and indeed who by.
Similarly, a purely CA-type analysis would have revealed much about intevalctio-
construction in the interview, but would not have allowed wider consideration of the
place of the interview in the wider judicial process and hence the overarching influence
of the legal frameworks, the other contexts and the hidden future audiences for

interview interaction. Thus the combined methodological approaches enabledsanswe
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to emerge to all the questions which needed addressing in order to provide fuller

understanding of police interview discourse: not just howvdrgl but alsowhy.

This approach has potentially much wider applicability for the study of other contexts,
especially other interview contexts. Such interactional sites offer much of tritetes
researcher, whether in terms of discourse strategies, interactional behaviour, power
relations or identity projection and construction. They are often a key part of the
decision-making process in many key institutional situations, from doctor-patient
consultations, to asylum adjudications, to job interviews and many others. Any
methodological approach which can offer revealing, robust findings which can be of

genuine practical assistance to those operating in such contexts is clearly ofiedme

One further point should be made regarding the chosen methodology. Much of the
analysis and discussion has involved assessing the role of the police interviewer. One
aspect which has been deliberately left to one side is the question of whether some of
the discursive behaviour observed was part of a deliberate, or perhaps even
subconscious and intuitive, strategy on their part. One possible method of examining
this would have been to conduct interviews with police interviewers. However, it was
considered that this would not in fact have been likely to answer this question
effectively, especially if the influence was subconscious. Further, the aim of thys stud
was to observe and analyse the discourse, identify aspects of the discursive behaviour of
participants, and point out the consequences. Thus the analytical focus was on the
actual behaviour of the interviewers, not on their underlying intentions. However, this is
potentially a fruitful area for future research, which could be informed by the findings

of this study. This could be particularly beneficial when assessing the best methods of
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introducing potential changes in interviewer practice, particularly in terms of

challenging any identified underlying attitudes and assumptions.

10.2.2 Interdisciplinarity

Leading on from the combination of different linguistic methodologies, this study also
combined elements of both linguistic and legal research. Again, this was a difficult
balance to strike, but one which | believe was managed successfully. Thisvags al
intended to be a linguistic study, but one in which legal aspects of the context were
especially important. A potential weakness of some previous research in this hata is t

it does not always take sufficient heed of particular legal factors which are of crucial
significance to the context being studied. In mainly descriptive linguisticestuslich

factors are not necessarily of primary concern. This study is different in that respect in
that its goals were aimed equally at the legal context itself as well agating to

linguistics as an academic discipline. It thus required much greater legal irvpas. It
therefore a particular challenge to incorporate the necessary legal factors fdegalon-
audience without making the result too simplistic legally, and also withouticagri

the predominantly linguistic focus of the analysis. | believe that this wasvachiThe
framework of analysis is entirely linguistic, yet allows vital legal apt® be included

and explored. The findings are thus relevant to both disciplines, while ensuring that this
remains a methodologically sound linguistic study. Further, the success of incorporating
factors which are so crucial to the context being studied, while retaining thestiagui
integrity of the analytical framework, suggests that this approach can be applitg equa
effectively to other contexts where similar professional or institutional factors need to
be included, again demonstrating the much wider potential applicability of the chosen

methodology.

342



10.2.3 Data access

This project is notable for its considerable success in obtaining data, somethihg whic
has proved a serious impediment to other similar studies which have been attempted i
legal contexts, especially of UK police interviews. The amount of data tsalle@s in

fact considerably greater than expected, and even at the conclusion of the project police
forces are still offering assistance and further data. This has, in fact, proved something
of a difficulty, especially in terms of handling, storing and processing the unexpectedly
large quantities of data received. Although this necessitated changes for exatingle i
intended processes of data selection, it is of course a tremendous bonus. It has resulted
in the creation a corpus of police interview data which represents a unique and
extremely valuable resource for future researshbject to securing continuing access

from the data providers.

The reasons for this success were discuss€tldpter 3.3.2. Although the researcher’s

legal background was a distinct advantage in terms of pre-existing knowledge of the
context, the key appears to have been in the thorough preparation and planning before
the approach for data was made, the consideration of the needs of those approached,
and the fact that those approached could appreciate the potential practical usefulness
the findings. This is therefore something which is certainly not beyond any other
researcher requesting data access in this or any other context. However, it does indicat
that research which is practically-minded rather than of purely academic ingerest i

likely to enjoy rather better co-operation in this type of professional context, especially

when the data sought are of such a sensitive nature.
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10.3 Weaknesses

10.3.1 Breadth of data analysed

A potential weakness in the study is that only two police interviews were analysed i
depth, which is arguably not sufficient upon which to draw firm conclusions and
recommendations about police interviews in general. However, | believe that overall
sufficient data were utilised, and that the approach taken is justifiabley,Feeste

studies are long established as a means of conducting very detailed and productive
analysis of a particular context, which can produce far more insightful results than a
more quantitative approach which uses more data but in considerably less depth. The
interviews were chosen through a robust and systematic process of data selection,
ensuring as far as possible that they were representative of the genre. Further, although
the main analysis was conducted on only two interviews, the analytical framework
applied was developed after observation and study of the much larger data set, as
detailed in Chapters 3 and 6. It was through this process that it became clear that a
strong factor was the underlying legal framework for each interview, which depended
on the specific circumstances about which each suspect was being interviewed. Thi
was thus a factor which, although generic, would be factually different for each
interview. The case study approach was therefore selected as the most appropriate
method of investigating the particular aspects of interest for this research.prbgect
quality, and indeed quantity, of the findings that emerged due to the very detailed nature

of the analysis have, | believe, demonstrated the value of the approach taken.

However, although the case study approach has been justified, it must be conceded that
additional case studies would have strengthened the findings. Unfortunately these were

not possible in the time and space available. The inclusion of additional intervie
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would have necessitated sacrifices in the level of analytical detail wiwets ifelt

would not be justified by the possible benefits. However, having thus developed a
sound framework of analysis whose merit has been established in the two case studies
included here, analyses of a wider pool of interviews can now be undertaken as a

further study.

10.3.2 Interviewer training as a factor

The reasons for not incorporating interviewer training as a factor in this study were set
out in Chapter 3.3.1. Although it is still felt that this was a valid decision, it does leave

the study with potential weaknesses.

The first difficulty is that potentially the discursive features identified weeetduhe
specific training undergone by the particular interviewers observed. Just as | have
shown that the legal framework is a vital but often overlooked underlying factor in
interview discourse, so too might be police interviewer training, yet it is a fabtohw

| did not directly account for in my analysis. However, | believe that it is unltkely

have affected the outcome of this study. The type of analysis conducted has, | believe,
identified underlying features which will be common to all police interviews. Thaus
insights it produced and conclusions reached should be fundamental and generic,
occurring regardless of the personal circumstances and practices of individual

interviewers.

Further, the data collection and selection process will have ensured that thedatarall
set has sufficient range in terms of interviewer training and experience, and indeed any
other factor which will vary from interviewer to interviewer, to ensure that it is

representative of the genre and to eliminate (as far as possible) their influenee on th
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findings. However, although this can be said of the wider data set, it is inevitably
reintroduced as a potential difficulty when only a small number of interviews are then
analysed in detall. It is at this stage that individual quirks of particular iateevs

could potentially skew the findings. Ultimately, then, this is an inherent problem of
using the case study approach. Despite this, it is still maintained thapgraiach is
justifiable for the reasons given above. Further, the fact that all the featurgade

occur in both case studiesnterviews involving different interviewers from different
forces and conducted at different timesuggests that those features are indeed generic

and not due to specific training.

The second potential weakness is that since this study has not examined current
interviewer training, it is possible that some of the findings are already out of date or
even obsolete as current training may already address some of the problems identified.
However, | would again argue that this does not affect the validity of this stwdy, gi

its aims and objectives. The analytical focus was on interviews in practice, not on
interviewer training. Therefore it was right to examine what actually happens in
practice, and then consider the implications for training, rather than the other way

round.

As discussed in Chapter 3.3.1, there is wide variation in the amount and type of training
undergone by interviewers in practice, both from force to force and within forces.
Additionally, even the most effective training does not guarantee that those principles
will actually be applied in practice. Given that the intention was to inegstige

nature of interview discourse as it occurs on an everyday basis across the country, this
study therefore needed to concentrate on what actually happens in practice, not in the

theoretical classroom. Any information thus uncovered about police interviews, and
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particularly the identification of fundamental underlying features of the interview
context, can then be used to improve interviewer training, even if only by endorsing
aspects which are already covered. Thus a next step leading on from this research
project is to examine current training programmes in order to evaluate how well they fit
with the findings of this study, and hence how best to incorporate those findings into
that training. This will amount to a significant further research project in itsetfd G

links have already been established with several police interviewer trainers, asd this

certainly a priority for future research consequential to this study.

10.4 Conclusion

Overall, this study has met its research objectives well. It has revealethtans)

aspects of police interview discourse, especially the significance of its posifoamta

of a chain of events making up the criminal justice process. Its key contribution has
been to demonstrate how this is manifest in the interaction itself, and indeed how many
vital aspects of the role of the police interview are shaped and even constructed
discursively. Its findings are thus not just of academic interest but will hopefully be of

significant practical benefit to the context studied.

As such, it also serves a wider purpose in demonstrating the potential real-world
applications of linguistic research. This is especially true of legal contexts) at@ so
dependent on language and involve such high stakes both for individuals and for
societies as a whole. Many other academic disciplines, from biochemistry to
psychology, are now widely accepted and incorporated into modern legal and evidential
practice. Studies such as this show that it is time for linguists to claim the tsdnse s

and recognition for their field and all it has to offer, in the interests of justice and the

society it serves.
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[Appendix A: Full transcriptsfor case studies on CD]

[Available on request from the autheplease contact via the School of English
Studies, University of Nottingham, NG7 2RD.]

Appendix B: Chapter 8 data extracts

Example 8.20 (lines 217-43)

IR1: [u- up un} up until. what had you had to drink. tell me in 217
total what you had to drink. 218
IE: er before the incident took p- (.) errr fff (.) errm (-) between us we goi 219

two bottles of wine. okay, (.) from the off licence. (.) Caroline had be¢ 220
drinking before that, (.) she said she’d had some wine. (.) er before she 221
met me in the bard probably had about three pints in the (pub, (.) [ was 222
tired ???) (.) and she (.) she drank spirits and I was (thinking ?? wasn’t 223

very ???) and she kind of like has (.) what she calls §he®} 224
IR1: yep 225
IE: she has a shot with a 226
IR1: vyep 227
IE: with a glass of wine and (before) she has one of those (.) be- breeze 228

things, you know 229
IR1: yeah 230
IE: and | (???) (.) keep up with that. 231
IR1: vyeah 232
IE: but she was also errm (-) | was aware that she was using pills. 233

) 234
IR1: yep 235

IE: and that was the erm (.) slimming pills that she got (on the kind of) 236
dodgy slimming pills basically [that] she bought through the back doc 237

IR1: [okay] 238
IE: {mumbling} (somewhere (.) [from] (.) 239
IR1: [okay] 240
IE: you know (-) | wondered (.) you know) (-) because she started going 241

strange in the pub. 242
IR1:  okay. 243
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Example 8.21 (101-58)

IR1:

IR1:

[okay] (.) so, (.) you’re saying on to this morning 101
what happened this morning. (.) we’re talking about (.) saturday the Xth 102
of {month}. what’s happened. 103
erm, (.) we’d been drinking basically, (.) erm Caroline possibly 104
have been using drugs, she ddgsshe got some slimming pill- pills on 105
the black market wherever, (.) aaaaand she came (home vi?@?} | 106
particularly want to go out. sh- erm but she (??) walk down to the sui 107
(.) lounge (.) where she spends (an hour?) (??) sun bed place, (.) do 108
XXX Street, (.) aaand erm so she wanted me to walk (cos it’s dark) with 109
her down there, (.) so I did, (.) andvaited for her in the XXX Arms or 110
whatever, (.) shbas a sunbed, (.) and (.) then she comes into the {ab 111
pub name XXX’s} and has a few drinks but she’s already been drinking I 112
think earlier on she says (??7?) a few glasses of wine or something, ( 113
then, (??) a couple of beerkdd a couple of pints of beer as well 114
whatever, she had some more wine, (-) aaaand (.) we went to the oft 115
licence, got two bottles of wine, (.) went back to the flat, fnatle 116
Caroline she had the munchies (as??) she wanted (.) erm, (.) sardi- 117
sardines on to- no pilchafdsn toast [IR1: mhm,] cos we got them fron 118
the co-op yeah? (.) and erm (raised pitch} and we’d had some wine, 119
(.) whatever, (-) and, (-) and we talkadot! (.) and then we kinda curlec 120
up on the bed, (.) we kissed, (.) it was consensual kissing, (.) kiss ful 121
french kissing, (-) and erm (.) she was (.) in the bed | sat on top of th 122
bed, (.) and she took her top off, (.) | goto bed with her, (.) do you 123

want (go/know) the whole, 124
yeah! 125
[yeah] 126
[you] carry on. yep! 127

| gotin to bed with her, (.) aaand erm (.) what happened first?-€ym ( 128
there was a lot of kissing (.) basically at first. (-) thennn (-) ahmm (th¢ 129
was oral sex. | (-) had oral sex with her. | (.) it was me (.) giving oral : 130
to her, 131
mhm, 132
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and she was telling me how to do it how the way she liked it or whate 133
gyrating her hips (.) and (.) whatever, (.) {quiet} er (that’s a (.) way of) 134
(-e{louder} aannd erm (-) that was it! and erm (-) then, (??) we were 135
kissing, (.) it was, (.) like | say it was completely consensual! there w 136

no effortto push me away or whatever, she didn’t say (.) no, stop or 137
whatever, 138
mhm 139
() 140

and (.) her little Jack Rud$ was by her side, (.) (cos he’d) been kind of 141
>you know seeing as it’s a Jack Russell it doesn’t ever (.) go far,< (.) (and 142
if) I’d been any way kind of aggressive towards her or whatever th- that 143
Jack Russell would have gone absolutely drazy 144
mm 145
or whatever. no! sh- she was, (.) | then (.) erm after the oral sex she 146
moaning, and (.) she was playing with her breasts actually, (.) and fe 147
her nipples. (.) while oral sex was going on, (.) and then I inserted m' 148
penis! (.) >in her vagina,< with her consent! (-) there was nothingto 149
suggest to me (.) no. (.) [IR1: (right?)] I wouldn’t have done it (.) if (.) sh- 150

she had said no, (.) she had said no, (.) that would have been it. 151
okay,= 152
=and then, (.) and then, | withdrew. (.) because she said it was painfi 153
right. 154
(she said?) because the oral sex had made it painful. (.) I- I (assume¢ 155
>(?????)<I withdrew and I didn’t ejaculate. 156
okay. 157
that’s (.) what happened. 158
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