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fault.24)

Both editions of Burchell and Hunt contain detailed scholarly
discussions of topics such as the criminal act (actus reus) and
guilty mind (mens rea), and a critical evaluation of judgments of
the courts. For this reason, Burchell and Hunt, though often
quoted by the courts, has not been the 'Bible' of practising
criminal lawyers in the same way Gardiner and Lansdown used to
be. Whether it is still possible to produce a book on South
African criminal law that will contain a statement of the
positive law as desired by practitioners and provided by Gardiner
and Lansdown in the past, is doubtful. There are many debatable
issues2®) in our criminal law at present, and our courts have
shown a willingness in the past two decades to deviate from

accepted principle and doctrine.26)

24) 148-9; From what the authors say on 148 one gains the
impression that they would prefer to regard negligence as
a form of conduct rather than a mental state.

25) eg whether conscious negligence (luxuria) should be
recognized by our courts, vide ch II infra; whether there
is a subjective test for negligence, vide 5.2.3 infra;
whether 'ontoerekeningsvatbaarheid' can be successfully
raised as a defence by an accused who killed intentionally
while under provocation,vide Lesch 1983 1 SA 814 (0).

26) eg De Blom 1977 3 SA 513 (AT; Chretien 1981 1 SA 1097;
Barnard 1985 4 SA 431 (W).
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Snyman also states that in many cases mens rea has to be present
before there is unlawfulness.5%) In other words the formal
description or definition of the crime contains mental as well as
physical elements. This is undoubtedly so, but why it should lead
to the discarding of the view that mens rea is a mental, subjec-
tive or psychological element of crime, remains an unanswered
question. It is submitted that this 1is due to confusion in
attempting to accommodate the the German concept 'Unrecht' in our
law. Technically, one could possibly say that the physical ele-
ment of a crime is not in itself proved to be unlawful unless
mens rea is also proved. The unlawful killing of a human being
is neither murder nor culpable homicide and therefore not a crime
unless intent to kill or negligence is also proved. The use of
the word ‘'unlawful' 1in the previous sentence is, therefore,
possibly not appropriate, because a killing cannot be unlawful
unless it is a crime. This reasoning is unpractica1.56) In
most cases where a murder prosecution fails notwithstanding proof
of a killing by the accused, it is clear that the killing was
unlawful and that the accused was acquitted because of the
prosecution's inability to prove mens rea. This appears to have

been the case in Stellmacher.57) Technically, one could say

55) 114 and 70.

56) vide n47 supra.

57) 1983 2 SA 181 (SWA), After a day of fasting the accused
drank too much in too short a time. He Tlapsed into a
state of automatism or 'ontoerekeningsvatbaarheid' or both
and ran amuck 1in a bar, firing several shots from a
pistol. He wounded one man and killed another. He was
acquitted on all charges on the ground of 'ontoerekenings-
vatbaarheid'. He had no mens rea in addition to lacking
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statement of the principle of 1ega1ity.12) Seen in this light,
it is a most meaningful or useful tautology or perhaps not a

tautology at all.

The statement : 'That is unlawful which is forbidden by the law
and not justified in the circumstances' tells the criminal lawyer
a great deal. It is more than an empty circular repetition of
one and only one statement, the circular nature being disguised
by the use of the synonymous phrase 'not justified' for 'unlaw-
ful'. The statement tells us that forbidden conduct is unlawful
unless, in the circumstances, some ground of justification is
present. In other words once an unltawful act has been establish-
ed, its unlawfulness is not necessarily final but prima facie
only and rebuttable by proof of or failure to disprove a ground

of justification.

It is in this latter connection that the dogmatic investigation
into the nature of unlawfulness is largely to be seen. There is
also the question whether unlawfulness is determined purely
objectively, that is by considering solely the physical side of
allegedly criminal conduct complained of, or whether subjective
factors also determine unlawfulness apart from their bearing on

fault.

12) On arriving at this conclusion one may be said to have
gone ‘'outside the proposition'. But 1legal propositions
are statements of rules within a living system not state-
ments reflecting some aspect of logical form.








































































































































































































































































































































































































































	DU PLESSIS J R DPHIL-TR87-11a
	DU PLESSIS TR87-11b
	DU PLESSIS TR87-11c
	DU PLESSIS TR87-11d



