
FU N D A M E N T A L  R IG H T S  A N D  TH E IM P LE M E N TA T IO N  OF A B I L L  OF R IG HTS  

IN SOUTH A F R I C A 1

PJ van N ie k e rk

D e p a r tm e n t  o f  P ub l ic  Law and Legal P h i lo s o p h y ,  P o tche fs t ro om  U n i v e r s i t y  f o r  

C h r is t ia n  H ig h e r  E d u c a t io n ,  P o tche fs t ro om ,  2520

A B S T R A C T

In th e  t i t l e  o f  t h i s  a r t i c le  re fe re n c e  is made to  fu n d a m e n ta l  r i g h t s  and  no t  human 

r i g h t s  because i t  is my co n te n t io n  t h a t  human r i g h t s  sho u ld  be seen as o n ly  

one c a te g o ry  o f  fu n d a m e n ta l  r i g h t s .  In th e  f i r s t  sec t ion  an o v e rv ie w  is g iv e n  

o f  th e  human and g r o u p  r i g h t s  d is c u ss io n  in S ou th  A f r i c a  and in  th e  second 

sec t ion  d i f f e r e n t  s t ra te g ie s  r e g a r d in g  th e  in t r o d u c t io n  o f  a b i l l  o f  r i g h t s  in 

S ou th  A f r i c a  a re  c o n s id e re d .  A g a in s t  th e  b a c k g r o u n d  o f  th e se  d is c u s s io n s  in 

th e  t h i r d  sec t io n ,  a t te n t io n  is g iv e n  to  th e  d i f f e r e n t  c a te g o r ie s  o f  fu n d a m e n ta l  

r i g h t s  w h ich  co u ld  be m e a n in g fu l l y  p r o te c te d  in  th e  c o n s t i t u t io n s  o f  d e v e lo p in g  

s ta tes .  In th e  f o u r t h  sec t ion  th e  im p o r ta n ce  o f  th e  c re a t io n  o f  a fu n d a m e n ta l  

r i g h t s  legal c u l t u r e  in S outh  A f r i c a  is re v ie w e d  a g a in s t  t h e  b a c k d r o p  o f  th e  

c o n s t i t u t io n a l  h is to r ie s  o f  E ng lan d  and F rance .

1. THE HUMAN A N D  GROUP R IG H TS  D IS C US S IO N  IN SOUTH A F R IC A

T h e  c u r r e n t  d e ba te  on human r i g h t s  in  S ou th  A f r i c a  in academic and legal 

c i r c le s  seems2 to  focu s  on th e  q u e s t io n ,  no t w h e t h e r ,  b u t  how and w hen  human 

r i g h t s  a re  to  become p a r t  of  th e  lega l sys tem  o f  t h i s  c o u n t r y .  C lose ly  l in k e d  

to  th is  d is c u ss io n  is th e  g r o u p  r i g h t s  dilemma th a t  a l re a d y  s u r fa c e d  at th e  F i r s t

1 T h e  f in a n c ia l  s u p p o r t  o f  t h e  I n s t i t u t e  f o r  R esearch D eve lo pm e n t  o f  th e  

HSRC to w a rd s  th i s  re sea rch  is h e re b y  a ckn o w le d g e d .

1 A c c o rd in g  to  th e  S ou th  A f r i c a n  Law Commission (1989) th e  a rg u m e n ts

a g a in s t  human r i g h t s  and  th e  im p le m en ta t ion  o f  a b i l l  o f  r i g h t s  come f ro m

a small g r o u p  o f  S ou th  A f r i c a n s  v iz .  r i g h t w i n g  o rg a n is a t io n s  ( e . g .  th e
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In t e r n a t i o n a l  C o n fe re n c e  on Human R ig h ts  in  S ou th  A f r i c a . 3 B u t  i t  is p r e c is e ly  

t h i s  p o s s ib le  l i n k a g e  be tween human r i g h t s  and  g r o u p  r i g h t s  t h a t  makes the  

in t r o d u c t io n  o f  a b i l l  o f  r i g h t s  a t t r a c t i v e  to  w h i te s  ( t o  th e  c e n t re  and r i g h t  of  

t h e  p o l i t i c a l  s p e c t ru m )  and  u n a c c e p ta b le  t o  b la c k s .  D u r in g  th e  sym pos ium  A 

B i l l  o f  R ig h t s  f o r  S ou th  A f r i c a '  d i f f e r e n t  v ie w s  r e g a r d in g  th e  a t t i t u d e s  o f  b la cks  

w e re  ra is e d .  A c c o r d in g  t o  D u g a rd  (1988) t h e r e  is a n e g a t i v e  a t t i t u d e  to w a rd s  

hum an r i g h t s  among b l a c k s . 5 W h i ls t  C o r d e r  (V a n  d e r  W es thu izen  and  V i l jo e n  

1988: 133) is o f  th e  o p in io n  t h a t  a b i l l  o f  r i g h t s  imposed b y  th e  r u l i n g  g r o u p  

w o u ld  n o t  be  to le ra te d ,  D id c o t t  (1988) em phas izes t h a t  th e  chances  o f  a p o l i t i c a l

A f r i k a n e r  V o lk s w a g ) ,  p o l i t i c a l  p a r t ie s  ( e . g .  t h e  H e r s t ig t e  Nas iona le  P a r t y )  

and  i n d i v id u a l s .

3 H e ld  f ro m  22 to  th e  26 J a n u a r y  1979 a t  th e  U n i v e r s i t y  o f  Cape T o w n .  T h e  

p ro c e e d in g s  w e re  s u b s e q u e n t l y  p u b l i s h e d  in F o rs y th  a n d  S c h i l l e r  (1979) .  

NJ R hood ie  ( F o r s y t h  and S c h i l l e r  1979: 4 7 -48 )  em phas izes t h a t  human r i g h t s  

in d e m o c ra t ic ,  p lu r a l  soc ie t ies  m u s t  n e c e s s a r i ly  co m p r is e ,  no t o n ly  th e  

i n d i v id u a l - o r i e n t a t e d  b u t  also th e  g r o u p - o r i e n t a t e d  d im e n s io n .  A c c o rd in g  

to  him i t  is essen t ia l  to  ta k e  a c c o u n t  o f  th e  r i g h t s  o f  g r o u p s  in S ou th  

A f r i c a .  He does no t ,  h o w e v e r ,  p ro p o s e  t h a t  i n d i v id u a l  r i g h t s  s h o u ld  be 

ig n o re d  in f a v o u r  of  g r o u p  r i g h t s  b u t  he o n ly  s u g g e s ts  t h a t  e th n i c  fa c to r s  

(n o t  rac ia l  c a te g o r ie s )  sh o u ld  be ta k e n  in to  acco u n t  in  p ro m o t in g  human 

r i g h t s .

* I t  to o k  p lace  at  th e  U n i v e r s i t y  o f  P re to r ia  on 1 and 2 May 1986 and th e  

p a p e rs  and d isc u s s io n s  w ere  p u b l i s h e d  in V an  d e r  W es thu izen  and V i l jo e n

(1988) .

5 "For y e a rs  b la cks  have p lea ded  f o r  th e  legal p r o te c t io n  o f  human r i g h t s .  

Now t h a t  m any  w h i te s ,  and  p o s s ib ly  even th e  N a t iona l  P a r t y  g o v e rn m e n t ,  

a re  more  s y m p a th e t ic  to w a rd s  a b i l l  o f  r i g h t s ,  b la c k s ,  w ho  i n c r e a s in g ly  see 

p o w e r  ro u n d  th e  c o r n e r ,  a p p e a r  to  be r e lu c ta n t  to  acce p t  an in s t r u m e n t  

p e rc e iv e d  to  be a m e thod  o f  p r o t e c t i n g  w h i te s  o r  A f r i k a n e r s  w ho  see 

the m se lves  as a p o te n t i a l l y  t h r e a te n e d  m in o r i t y .  T h o s e  w h o  have  s u f f e r e d  

long  o u ts id e  th e  p r o te c t io n  o f  th e  law a re  now u n w i l l i n g  to  see t h e i r  

o p p re s s o rs  b r o u g h t  w i t h i n  th e  p r o te c t i o n  o f  t h e  la w ”  ( 3 3 -3 4 ) .
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se t t le m e n t  m ig h t  well  be e n hance d  w e re  a b i l l  o f  r i g h t s  to  be accep ted  b y  all 

p a r t ie s  in v o lv e d .  A c c o rd in g  to  Moseneke (V an  d e r  W esthu izen  and V i l jo e n  1988: 

149) a b i l l  o f  r i g h t s  t h a t  o n ly  g u a ra n te e s  c iv i l  and  p o l i t i c a l  r i g h t s  w ou ld  not 

be accep tab le  to  b la cks  and t h e r e fo r e  i t  sho u ld  a d d re ss  i t s e l f  to  social and 

economic r i g h t s ,  as w e l l .  He a lso m ent ions  th e  r i g h t  to  de ve lo p m e n t  t h a t  shou ld  

be a r i g h t  t h a t  cou ld  be cla imed and e n fo rce d  and em phas izes t h a t  a l th o u g h  

most sp e a ke rs  a t  th e  sym pos ium  have said t h a t  such  r i g h t s  sh o u ld  no t  be 

in c o r p o r a te d  in to  a b i l l  o f  r i g h t s  a n y t h in g  less is g o in g  to  p e rp e tu a te  the  

p r e s e n t  sys tem . Both D id c o t t  (1988) and D u g a rd  (1987) a r g u e  t h a t  

soc io -econom ic  r i g h t s  s h o u ld  no t be p a r t  o f  a b i l l  o f  r i g h t s  because th e y  are 

no t  ea s i ly  j u s t i c ia b le .  A f t e r  c o n s id e r in g  th e  p r o v is io n s  o f  th e  Freedom  C h a r te r  

in th i s  r e g a r d ,  D id c o t t  c le a r l y  s ta tes  t h a t  he ca n n o t  imag ine  a n y b o d y  

q u a r r e l l i n g  w i th  th e  p u r s u i t  o f  th e se  idea ls ,  b u t  he su g g e s ts  t h a t  t h i s  b e lo ngs ,  

no t in  a b i l l  o f  r i g h t s  b u t  in  a p o l i t i c a l  p rog ra m m e .  D u g a r d ,  h o w e v e r ,  t h in k s  

t h a t  in  o r d e r  to  a f f i r m  th e  com mitmen t o f  t h e  new o r d e r  to  th e se  idea ls ,  i t  w ou ld  

be w ise  to  a t ta ch  a n o n - ju s t i c ia b le  D e c la ra t io n  o f  Socia l  and  Economic R ig h ts  

to  th e  b i l l  o f  r i g h t s  (a lo n g  th e  l ines  o f  th e  I n te rn a t io n a l  C o v e n a n t  on Economic, 

Socia l  and  C u l t u r a l  R ig h ts  o f  1966) t h a t  co u ld  p r o v id e  g u id e l in e s  f o r  th e  

in t e r p r e t a t i o n  o f  th e  b i l l  o f  r i g h t s  and  th e  c o n s t i t u t i o n .

S ou th  A f r i c a n s  w ho accep t  th e  n e ce ss i ty  o f  th e  in t r o d u c t io n  o f  a b i l l  o f  r i g h t s  

t h u s  c le a r l y  d i f f e r  as to  th e  r i g h t s  t h a t  s h o u ld  be i n c o r p o r a te d .  T h e  q u es t ion  

o f  g r o u p  r i g h t s  is even more c o n t r o v e r s ia l .  T h ose  in f a v o u r  of  e th n ic  g r o u p  

r i g h t s 6 a rg u e  t h a t  i t  is ,  on acco u n t  o f  th e  e th n ic  com pos i t ion  o f  th e  South  

A f r i c a n  p o p u la t io n ,  a n e c e ssa ry  p r e c o n d i t i o n  f o r  peace and s t a b i l i t y .  T h e  

o p p o n e n t s 7 o f  e th n ic  g r o u p  r i g h t s  a rg u e  t h a t  t h e r e  is no such  t h i n g  as e th n ic  

g r o u p  r i g h t s ,  m a in ly  s ince  an e th n ic  g r o u p  is no t  a lega l s u b je c t  o r  lega l pe rson  

and t h e r e f o r e  ca n n o t  have r i g h t s .  M o re o v e r ,  th e  p r e s e n t  South  A f r i c a n  

c o n s t i t u t i o n ,  w i th  i ts  d i s t i n c t io n  be tween g e ne ra l  and own a f f a i r s ,  is based on 

th e  d i s t i n c t io n  be tw een rac ia l  g r o u p s  and is r i g h t f u l l y  seen as a f u r t h e r  a t te m p t

‘  C f .  Booysen (1 980 ) ,  Jacobs (1981, 1987),  C loe te  (1981) and  Rhood ie  (1984) .

7 C f .  Coetzee (1 9 8 3 ) ,  Du Plessis  (1984, 1985, 1987, 1988a, 1988b) ,  V an  

N ie k e r k  (1988) and  th e  S o u th  A f r i c a n  Law Commiss ion (1 989 ) .
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to  i n s t i t u t i o n a l i s e  rac ia l  d is c r im in a t io n .  A n y  a t te m p t  to  d i f f e r e n t i a t e  be tween 

people  on an e t l i n i c  g r o u p  bas is  is t h e r e fo r e  re g a rd e d  w i th  s u s p ic io n ,  e sp e c ia l ly  

b y  tho se  w ho  a re  a d v e rs e ly  a f fe c te d  b y  th e  p r e s e n t  sys tem .

T w o  of th e  most im p o r ta n t  re c e n t  c o n t r i b u t io n s  to  th i s  deba te  a re  th e  d o c to ra l  

th e s is  o f  B laauw  (1988) and th e  t h o r o u g h  w o r k in g  p a p e r  on G ro u p  and Human 

R ig h ts  ( re le a se d  on th e  11th M arch  1989) b y  th e  S ou th  A f r i c a n  Law Commission

(1989) .

A l th o u g h  B laauw  (1988) is in  f a v o u r  o f  g r o u p  f i g h t s , she be longs  to  a to t a l l y  

d i f f e r e n t  c a te g o r y  when  com pared  to  some o f  th e  o th e r  p r o p o n e n t s  o f  g r o u p  

r i g h t s ,  because she takes  g r e a t  ca re  to  d e ve lo p  a t h e o r y  t h a t  co u ld  b y  no 

cha nce  be m is ta k e n  f o r  a v a r ie t y  o f  n e o -a p a r th e id .  On a cco un t  o f  th e  fa c t  t h a t  

th e  re c o g n i t io n  o f  g r o u p  r i g h t s  w i th  a p o l i t i c a l  c o n n o ta t io n  is i n t e r tw in e d  w i th  

th e  n o t ion  o f  le g i t im a c y  she is o f  th e  o p in io n  t h a t  i t  co u ld  be c o u n t e r p r o d u c t i v e  

in th e  c o n s t i t u t io n a l  c l im ate  o f  th e  p r e s e n t  le g i t im a c y ,  c r i s i s  because u n t i l  now 

i t  has been re je c te d ,  e sp e c ia l ly  b y  th e  e x t r a - p a r l i a m e n t a r y  o p p o s i t io n .  She 

p ro p o se s  a n e u t r a l ,  n o n -p o l i t i c a l  a p p ro a c h ,  a im in g  a t  th e  e x te n s io n  o f  

fu n d a m e n ta l  r i g h t s ,  in c lu d in g  c iv i l  r i g h t s  to  g r o u p s .  S ince  c iv i l  r i g h t s  o n ly  

a c c ru e  to  in d i v id u a l s  ( d u e  t o  th e  de m o c ra t ic  bas is  o f  a c o n s t i t u t io n a l  o r d e r )  

and  no t  a u to m a t ic a l ly  to  j u r i s t i c  p e rs o n s ,  g r o u p s  c a n n o t  be o r ig in a l  b e a re rs  o f  

c i v i l  r i g h t s .  C iv i l  r i g h t s  co u ld  (as is do ne  in c o n s t i t u t i o n a l  p r a c t i c e  e ls e w h e re )  

be e x p l i c i t l y  e x te n d e d  b y  a b i l l  o f  r i g h t s  to  g r o u p s  o r  p r i v a t e - l a w  j u r i s t i c  

p e rs o n s  in o r d e r  t h a t  th e y  q u a l i f y  as b e a re r s  o f  r i g h t s  v i s  a v is  th e  s ta te .  In 

th is  w ay  th e  Germ an  b i l l  o f  r i g h t s  e x te n d e d  c i v i l  r i g h t s  in  te rm s  o f  sec t io n  19(3) 

to  p r i v a t e  law j u r i s t i c  p e rs o n s .  From t h i s  she  c o n c lu d e s  t h a t  t h e o r e t i c a l l y ,  t h e r e  

is no reason w h y  c i v i l  r i g h t s  co u ld  n o t  in  a s im i la r  m a n n e r  be e x te n d e d  to  

g r o u p s .  I t  is a p r e r e q u i s i t e  f o r  B laauw  th a t  th e  e x is te n c e  o f  th e se  g r o u p s  as 

b e a re rs  o f  f u n d a m e n ta l  r i g h t s  m u s t  a lso be a c c e p ta b le  to  all  th e  c i t i z e n s  o f  S ou th  

A f r i c a ,  i r r e s p e c t i v e  o f  t h e i r  p e rs o n a l  asso c ia t ion  to  o r  d isa sso c ia t io n  f ro m  

g r o u p s .  A l t h o u g h  B laauw 's  c o n t r i b u t i o n  is n o t  w i t h o u t  m e r i t ,  she does no t ta ke  

th e  s t r u c t u r a l  d i f f e re n c e s  b e tw een  p u b l i c  law an d  p r i v a t e  law fu n d a m e n ta l  r i g h t s  

in to  a c c o u n t  a n d  she p r o p o s e s ,  m o re o v e r ,  t h a t  c i v i l  r i g h t s  s h o u ld  be e x te n d e d
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to  g r o u p s  w h ic h  do no t q u a l i f y  as j u r i s t i c  p e r s o n s . '  I t  is p r e c is e ly  in th is  

re s p e c t  t h a t  th e  S ou th  A f r i c a n  Law Commission c le a r l y  d i f f e r s  f ro m  h e r  p o in t  

o f  v iew .

A c c o rd in g  to  th e  S ou th  A f r i c a n  Law Commission (1 989 ) ,  w ho  jo in s  th e  ra n k s  

o f  th e  o p p o n e n ts  o f  g r o u p  r i g h t s ,  th e  p ro te c t io n  o f  human r ig h t s  of in d iv id u a ls  

may be in s t ru m e n ta l  in  p r o te c t i n g  th e  in te re s ts  o f  g r o u p s .  In i ts  p ropose d  

B i l l  o f  R ig h ts  th e  commiss ion c o n c e n t ra te s  on th e  human r i g h t s  o f  n a tu ra l  (a nd  

j u r i s t i c )  p e rs o n s ;  t h e r e b y  s ig n a l l in g  th e  end o f ,  e s p e c ia l ly ,  all  rac ia l  

d is c r im in a t io n  in  an e n v is a g e d  p o s t - a p a r th e id  s o c ie ty  t h a t  sh o u ld  be b r o u g h t  

a b o u t  in an e v o lu t io n a r y  fa sh io n  v ia  f i v e  p ro p o s e d  phases and w i th  u n iv e rs a l  

f r a n c h is e  as a c o n d i t io  s ine  qua non. T h e  commiss ion re g a rd s  th i s  as th e  o n ly  

w ay  to  a t ta in  un im pea chab le  le g i t im a cy  f o r  a B i l l  o f  R ig h ts  in S ou th  A f r i c a .  

Fo r  i ts  re je c t io n  o f  e th n ic  g r o u p  r i g h t s  th e  S ou th  A f r i c a n  Law Commission re l ies  

to  a la rg e  e x te n t  on Du P less is 's  (1988a, 1988b) v ie w s .  I t  w o u ld  t h e r e f o r e  be 

f r u i t f u l  to  have  a c lo s e r  look at h is  ideas. In s p i te  o f  h is  re je c t io n  o f  e th n ic  

g r o u p  r i g h t s ,  he does d i f f e r e n t i a t e  be tw een  in d i v id u a l  and  i n s t i t u t i o n a l  g r o u p  

r i g h t s  and m a in ta ins  t h a t  t h e r e  is no c o n f l i c t  be tw een  th e  l a t t e r  tw o .  G ro u p  

r i g h t s  as th e  r i g h t s  o f  social  i n s t i t u t i o n s  a re ,  a c c o rd in g  to  h im, s u s c e p t ib le  to  

legal p e r s o n a l i t y  and  to  re c e iv e  lega l r e c o g n i t i o n .  E th n ic  ( o r  " r a c e " )  r i g h t s  

a re  no t  g r o u p  r i g h t s  f o r  p u rp o s e s  o f  such  r e c o g n i t io n .  Du P lessis (1988b) 

e x p la in s  th e  d i f f e r e n c e  be tw een  e th n ic  g r o u p  r i g h t s  and  i n s t i t u t i o n a l  g r o u p  

r i g h t s  b y  p o in t i n g  o u t  t h a t  an e th n ic  g r o u p  is a c o l l e c t i v i t y  and th e r e fo r e  in  

essence j u r i d i c a l l y  u n d e f in a b le  and  c a n n o t  be p r o te c te d  b y  ( p r i v a t e  and p u b l i c )  

law . E th n ic  o r  c u l t u r a l  r i g h t s  ( v i z .  la n g u a g e  r i g h t s )  can o n ly  be p ro te c te d  as 

r i g h t s  o f  t h e  i n d i v i d u a l .  T h is  co u ld  o n ly  be  a t ta in e d  b y  o p t im a l ly  e n d o rs in g  th e  

r i g h t  o f  assoc ia t ion  o f  i n d i v id u a l s .  I n s t i t u t i o n a l  g r o u p  r i g h t s  can e x i s t  o n ly  in  

th e  case o f  i n s t i t u t i o n a l  c o m m u n i t ie s ’  c re a te d  t h r o u g h  such  f r e e  asso c ia t ion .

• O n ly  soc ia l  e n t i t i e s  w h ic h  a re  lega l su b je c ts  can ha ve  r i g h t s .  T h is  is no t 

th e  case w i th  la n g u a g e  a n d  c u l t u r a l  g r o u p s ,  and  t h e r e f o r e  i t  w o u ld  be 

le g a l ly  f i c t i t i o u s  to  e x te n d  r i g h t s  to  the se  g r o u p s .

* Examples o f  i n s t i t u t i o n a l  com m un i t ie s  a re  s ta te s ,  c h u r c h e s ,  u n iv e r s i t i e s ,  

b u s in e ss  e n te r p r i s e s ,  m a r r ia g e s ,  fam i l ies  e t c . .
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He t h e r e f o r e  comes to  th e  co n c lu s io n  t h a t  th e  law "can  at most re co g n is e  and 

p r o te c t  th e  c u l t u r a l  r i g h t s  o f  i n d i v id u a l s ,  p e rm i t  max im um fre e d o m  of 

a s s o c ia t io n ,  a n d  p r o te c t  th e  r i g h t s  o f  i n s t i t u t i o n a l  c o m m u n i t ie s "  (D u  Plessis 

1988b: 23 3 ) .  T h is  p o in t  o f  v ie w  can o n ly  be s u b s c r ib e d  to .

T h e  o n ly  im p o r ta n t  d i s t i n c t io n  made b y  t h e  S ou th  A f r i c a n  Law Commission (1989) 

r e g a r d in g  c a te g o r ie s  o f  in d i v id u a l  hum an r i g h t s ,  is t h a t  be tw een  p r o c e d u r a l ,  

s u b s ta n t i v e  and  soc io -econom ic  r i g h t s .  W i th o u t  f u r t h e r  d i s t i n c t io n s  w i t h in  these  

c a te g o r ie s  th e  commiss ion g iv e s  l i s t s  o f  p r o c e d u ra l  and  s u b s ta n t i v e  r i g h t s ,  t h a t  

s h o u ld  be p r o te c te d  as a m in im um . As f a r  as th e  soc io -econom ic  r i g h t s  a re  

c o n c e rn e d ,  t h e  commiss ion is o f  t h e  o p in io n  th a t  th e  bas ic  soc io -econom ic  

f re e d o m s ,  ca p a c i t ie s  and  com petences  s h o u ld ,  l i k e  a l l  o t h e r  r i g h t s ,  be p r o te c te d  

in a b i l l  o f  r i g h t s  in  a n e g a t iv e  w a y  in o t h e r  w o rd s ,  in th e  sense t h a t  le g is la t io n  

and e x e c u t i v e  ac ts  sha l l  n o t .  A l t h o u g h  th e  commission c o n s id e rs  o p p o s in g  

a r g u m e n ts  c o n c e r n in g  th e se  r i g h t s ,  i t  g iv e s  no th e o re t i c a l  g r o u n d s  f o r  i ts  v iew  

b u t  o n ly  s ta tes  t h a t  a b i l l  o f  r i g h t s  is no t  th e  p lace f o r  e n fo r c in g  p o s i t iv e  

o b l ig a t io n s  a g a in s t  t h e  s ta te .

V an  d e r  V y v e r  (1975) also d is t i n g u i s h e s  be tw een  p r o c e d u ra l  and  s u b s ta n t i v e  

human r i g h t s  w i t h o u t  g i v i n g  a n y  th e o re t i c a l  f o u n d a t io n  f o r  t h i s  d i s t i n c t io n .  

Du P lessis  (1988a) q u e s t io n s  th e  t h e o re t i c a l  v i a b i l i t y  o f  t h i s  d i s t i n c t io n  and 

g iv e s  h is  own c la s s i f i c a t io n .  He l i m i t s 1" h im se l f ,  h o w e v e r ,  to  th e  s o -ca l led  

s u b s ta n t i v e  r i g h t s .  Du P lessis (1987, 1988a, 1988b) a rg u e s  t h a t  t h e r e  a re  t h r e e  

ba s ic  human r i g h t s  ( v i z .  th e  r i g h t  to  f re e d o m , th e  r i g h t  to  j u s t  and  equal 

t r e a tm e n t  and  th e  r i g h t  to  f r e e  a sso c ia t ion  and p a r t i c i p a t i o n  in soc ia l  p roce sse s )  

t h a t  fo rm  th e  bas is  o f  all  s p e c i f ic  human r i g h t s ,  capab le  o f  b e in g  p r o te c te d  in 

a b i l l  o f  r i g h t s .  A l t h o u g h  th e  r e s u l t  o f  t h i s  a t te m p t  is t h r e e  im p r e s s iv e  l is ts  

o f  s p e c i f ic  human r i g h t s ,  Du P lessis does no t  succeed in h i g h l i g h t i n g  th e  

s t r u c t u r a l  d i f f e r e n c e s  be tw een th e se  d i f f e r e n t  c a te g o r ie s .  In t h e  t h i r d  sec t ion  

some o f  t h e  fu n d a m e n ta l  r i g h t s  and legal p r in c ip le s  em bod ie d  in  m odern  

c o n s t i t u t i o n a l  s ta te s  w i l l  be c o n s id e re d  in o r d e r  to g e t  an i n s ig h t  in to  the

11 A l t h o u g h  he r e f r a in s  f ro m  d is c u s s in g  th e  te c h n ic a l  asp ec ts  o f  t h e  lega l 

p ro ce ss  he does s t re s s  th e  im p o r ta n c e  o f  f r e e  access to  th e  lega l p rocess  

and  eq ua l  t r e a tm e n t  and p r o te c t io n  b y  th e  lega l s y s te m .
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d i f f e r e n t  c a te g o r ie s  o f  r i g h t s  w h ic h  co u ld  be  m e a n in g fu l l y  e n s h r in e d  in the  

c o n s t i t u t i o n  o f  a d e v e lo p in g  s ta te  l i k e  S outh  A f r i c a .

2. TH E IM P LE M E N TA T IO N  OF A B IL L  OF R IG H TS  IN SOUTH A F R IC A

As is th e  case w i th  th e  ca te g o r ie s  o f  r i g h t s  to  be embodied in  a b i l l  o f  r ig h t s  

S ou th  A f r i c a n s  d i f f e r  a b ou t  th e  s t ra te g ie s  t h a t  a re  to  be fo l low ed  in th e  

su cce ss fu l  i n t r o d u c t io n  o f  a b i l l  o f  r i g h t s .  Th e  p ro p o se d  s t ra te g ie s  f o r  th e  

i n t r o d u c t io n  o f  a b i l l  o f  r i g h t s  co u ld  be n a r ro w e d  down to  t h r e e , 11 v iz .  ( i )  th e  

immediate  in t r o d u c t io n  o f  a f u l l - f l e d g e d  b i l l  o f  r i g h t s ,  ( i i )  t h e  immediate  

i n t r o d u c t io n  o f  a l im i ted  b i l l  o f  r i g h t s  and ( i i i )  th e  s t r a te g y  o f  n e g o t ia t in g  a 

b i l l  o f  r i g h t s  f o r  a f u t u r e  p o s t - a p a r t h e id  d is p e n s a t io n .

V an  W yk  (1988) p ro p a g a te s  th e  immediate  i n t r o d u c t io n  o f  a f u l l - f l e d g e d  b i l l  o f  

r i g h t s ,  t h e r e b y  e x p re s s in g  no t  o n ly  th e  sen t im en ts  of th e  e x t r a - p a r l i a m e n ta r y  

o p p o s i t io n  ( e . g .  th e  U D F) b u t  also th e  " i n t e r e s t  g r o u p s  in e x i le "  ( e . g .  th e  

A N C ) .  He re f r a in s  f ro m  s a y in g  w h e t h e r  i t  sh o u ld  be im m edia te ly  en fo rce a b le  

o r  o n ly  a d e c la ra t io n  o f  in t e n t .  T h e  p r e s e n t  g o v e rn m e n t  is , a c c o rd in g  to  h im, 

t r a n s i t io n a l  and  co u ld  p la y  a p o s i t i v e  ro le  b y  i n t r o d u c in g  a b i l l  o f  r i g h t s ,  

t h e r e b y  p r o v in g  i ts  s i n c e r i t y  and h o n e s ty .

C o r d e r  (V a n  d e r  W es thu izen  and  V i l jo e n  (1988: 133),  D av is  (1 988 ) ,  D even ish

(1 9 8 8 ) ,  D id c o t t  (1 988 ) ,  V e n t e r  (1986) and  V o r s t e r  (V a n  d e r  W es thu izen  and 

V i l jo e n  1988: 152) p ro p o s e  t h a t  a l im i ted  b i l l  o f  r i g h t s  be i n t r o d u c e d  

im m e d ia te ly .  Dav is  (1988) de n ies  t h a t  a l im i te d  b i l l  o f  r i g h t s  w o u ld  have  no 

e f f e c t  on de m o c ra cy  because i f  i t  s a fe g u a rd e d  p r o c e d u ra l  r i g h t s  i t  c o u ld  be used 

to  p r o v id e  p r o te c te d  spaces to  e n hance  th e  s t r u g g le  to w a rd s  a t r u e  de m o c ra cy .  

I t  m ig h t  f u r t h e r m o r e  c o n v in c e  e m b i t te r e d  d is e n f ra n c h is e d  S ou th  A f r i c a n s  o f  th e  

im p o r ta n c e  o f  r i g h t s  and  c i v i l  l i b e r t i e s  t h a t  can ,  in  s p i te  o f  t h e  p r e s e n t  

r e p r e s s iv e  lega l sys te m ,  w o r k  to  t h e i r  a d v a n ta g e .  He t h e r e b y  s t re sse s  th e  

im p o r ta n t  e d u ca t io n a l  ro le  i t  co u ld  f u l f i l .  V an  Z y l  S la b b e r t  (V a n  d e r  W es thu izen  

a nd  V i l jo e n  1988: 138) deems th e  idea o f  a l im i te d  b i l l  o f  r i g h t s  to  be a v e r y

11 C f .  D av is  (V an  d e r  W es thu izen  and  V i l jo e n  1988: 130-131) and  th e  S ou th  

A f r i c a n  Law Commission (1989) .
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d a n g e r o u s  one because i t  is g o in g  to  h i g h l i g h t  th e  absence o f  o t h e r  fun d a m e n ta l  

r i g h t s  t h a t  do  no t e x i s t  in S ou th  A f r i c a .  I f  i t  is i n t r o d u c e d  b e fo re  th e  s tage  

o f  n e g o t ia t io n  is re ached  i t  co u ld  be seen as an i n s t r u m e n t  to  e n t re n c h  th e  

p o s i t io n  o f  th e  r u l i n g  m in o r i t y .

C i l l i e r s  (1 9 8 7 ) ,  S a n d e rs  (1 986 ) ,  D lam in i  (1 9 8 8 ) ,  Du P less is  (1 9 8 8 b ) ,  R au tenba ch

(1 9 8 8 ) ,  V an  Z y l  S la b b e r t  (V a n  d e r  W es thu izen  and  V i l jo e n  1988: 138),  and  th e  

S o u th  A f r i c a n  Law Commission (1989) s t r e s s  th e  im p o r ta n c e  o f  a p ro ce ss  o f  

n e g o t ia t io n  as a p r e c o n d i t io n  f o r  t h e  le g i t im a c y  o f  a b i l l  o f  r i g h t s  among all 

S o u th  A f r i c a n s .  A c o n s t i t u t io n a l  b l u e p r i n t  t h a t  does n o t  have  t h e  a p p ro v a l  of 

t h e  b la c k  people  can ,  a c c o rd in g  t o  D lam in i  (1 9 8 8 ) ,  as r e c e n t  h i s t o r y  has 

i l l u s t r a t e d ,  no lo n g e r  be ta k e n  s e r io u s ly  in  S ou th  A f r i c a  o r  a b ro a d .  A 

s u c c e s s fu l  b i l l  o f  r i g h t s  w i l l  t h e r e f o r e  have  to  be a n e g o t ia te d  one .

Du P less is 's  (1988b) p ro p o sa ls  a re  o f  spec ia l  im p o r ta n c e  no t  o n ly  because th e y  

t a k e  th e  p r e s e n t  p o la r iz a t io n  in to  a c c o u n t  b u t  a lso p r o v id e  f o r  a b i l l  o f  r i g h t s  

w i t h  a u to c h to n o u s  and th e r e fo r e  t r u e  A f r i c a n  e lem ents  w i t h o u t  ig n o r in g  th e  

p o s i t i v e  e lem ents  in o u r  E n g l ish  and  Roman D u tc h  law b a c k g r o u n d .  He p ropose s  

a t h r e e fo ld  s t r a t e g y :  ( i )  An  aw areness  a n d  in fo rm a t io n  p ro g ra m m e  e l im in a t in g  

th e  ig n o ra n c e  a b o u t  th e  t r u e  n a tu r e  and  o p e ra t io n  o f  a b i l l  o f  r i g h t s  s h o u ld  

g e t  i n i t i a t e d ;  ( i i )  co n sensus  on t h e  c o n te n t  o f  a b i l l  o f  r i g h t s  re ached  t h r o u g h  

p o l i t i c a l  n e g o t ia t io n  on a n a t io n a l  leve l  ( i n c l u d i n g  th e  g r o u p s  " i n  e x i l e " )  w o u ld  

r e p r e s e n t  bas ic  a g re e m e n t  on fu n d a m e n ta l  v a lu e s  f o r  a p o s t - a p a r t h e id  S ou th  

A f r i c a ;  ( i i i )  t h e  idea o f  A f r i c a n  soc ia l ism  (as w e l l  as t r a d i t i o n a l  A f r i c a n  

t h i n k i n g )  an d  t h e  Freedom  C h a r t e r  s h o u ld ,  f o r  t h e  sake  o f  le g i t im a cy  and 

le g a l i t y  o f  a b i l l  o f  r i g h t s  in  a f u t u r e  S o u th  A f r i c a n  s o c ie t y ,  be ta k e n  s e r io u s ly  

( e s p e c ia l ly  b y  w h i t e s )  w i t h o u t  t o t a l l y  d i s c a r d in g  th e  W es te rn  lega l and  p o l i t i c a l  

c u l t u r e .

In  i ts  v a r i e t y  o f  a n e g o t ia te d  b i l l  o f  r i g h t s  th e  S o u th  A f r i c a n  Law Commission

(1989) p ro p o se s  f i v e  s ta g e s :  ( i )  T h e  acce p ta n ce  in p r i n c i p l e  b y  p a r l ia m e n t  th a t  

a b i l l  o f  r i g h t s  be  a d o p te d  in  f u t u r e ;  ( i i )  t h e  w ay  f o r  th e  a d o p t io n  of a b i l l  

o f  r i g h t s  s h o u ld  be  c le a re d  b y  t h e  repea l  o r  am endm ent o f  le g is la t io n  c o n f l i c t in g  

w i t h  i t ;  ( i i i )  a t h o r o u g h  e d u ca t io n a l  p ro c e s s  t o  in fo rm  th e  p o p u la t io n  a b o u t  th e  

ro le  and  v a lu e  o f  a c o n s t i t u t i o n  o f  w h ic h  a b i l l  o f  r i g h t s  fo rm s  p a r t ;  ( i v )  

r e a c h in g  co n se n su s  on a f u t u r e  c o n s t i t u t i o n  and  f i n a l i s i n g  th e  b i l l  o f  r i g h t s ;
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and ( v )  a s in g le  open re fe re n d u m  w i t h o u t  an y  rac ia l  o r  g r o u p  r e s t r i c t i o n  o r  

d is c r im in a t io n  sh o u ld  be he ld  to  leg i t im ise  th e  b i l l  o f  r i g h t s .

My p r e fe r e n c e  f o r  th e  s t r a te g y  o f  n e g o t ia t io n  (as p ro p o se d  by  Du Plessis  and 

th e  S ou th  A f r i c a n  Law Commiss ion) is based on th e  a r g u m e n t  t h a t  the n  on ly  

w ou ld  th e  idea o f  g u a ra n te e in g  fun d a m e n ta l  r i g h t s  in a b i l l  o f  r i g h t s  no t  be 

com prom ised and th e  d e p o la r ize d  a tm osph e re  c re a te d  b y  e d uca t ion  and 

ne g o t ia t io n  co u ld  be th e  b e g in n in g  o f  th e  de ve lo p m e n t  o f  a fu n d a m e n ta l  r i g h t s  

legal c u l t u r e  in S ou th  A f r i c a .  T h is  a rg u m e n t  w i l l  be e x p la in e d  in  th e  las t  

se c t io n ,  a f t e r  a t te n t io n  has been g iv e n  no t o n ly  t o  th e  d i f f e r e n t  c a te g o r ie s  o f  

f u n d a m e n ta l  r i g h t s  b u t  also to  th e  im p o r ta n ce  o f  a fu n d a m e n ta l  r i g h t s  legal 

c u l t u r e  f o r  th e  im p lem en ta t ion  o f  a b i l l  o f  r i g h t s  in  S ou th  A f r i c a .

3. DIFFERENT CATEGORIES OF FUNDAMENTAL RIGHTS PROTECTED IN THE 

CONSTITUTIONS OF MODERN STATES

In o r d e r  to  g e t  i n s ig h t  in to  th e  d i f f e r e n t  ca te g o r ie s  o f  r i g h t s  e n s h r in e d  in 

m odern  c o n s t i t u t io n s  we sha ll  now c o n s id e r  some o f  th e  fu n d a m e n ta l  r i g h t s  and 

legal p r in c ip le s  embod ied  in m odern  c o n s t i t u t io n a l  s ta te s .

T h e  c u r r e n t  s i t u a t io n  in  S ou th  A f r i c a  co u ld  s e r v e  as a s t a r t i n g  p o in t .  V an  

d e r  V y v e r  (1988) a p p ra is e s  South  A f r i c a  in te rm s  of th e  p o w e r - r e s t r i c t i v e  

mechanisms and c o n d i t io n s  f o r  d u e  legal p rocess  as th e y  have d e ve lope d  in  th e  

h i s t o r y  of  W este rn  p u b l i c  i n s t i t u t i o n s .  He m en t ions  seve ra l  c o n s t i t u t io n a l  

s t r u c t u r e s  d e s ig n e d  to  r e s t r i c t  th e  p o w e r  of t h e  s ta te ,  w h ich  he cal ls  

p o w e r - r e s t r i c t i v e  s t r a te g ie s .  These in c lu d e  th e  p r in c ip le  of  c o n s t i t u t io n a l  

r e p re s e n ta t io n  in a d e m o c ra t ic  sys tem ; s e p a ra t io n  o f  p o w e rs ;  d e c e n t r a l i s a t io n ;  

a b i l l  o f  r i g h t s ;  th e  i n s t i t u t i o n  o f  an om budsm an;  and r e s t r i c t i o n s  on th e  s p h e re  

of com petence o f  th e  s ta te  to  a l low  scope f o r  n o n -s ta te  sp h e re s  o f  l i fe  and th e  

ru le  o f  law. W ith  r e g a rd  to  th e  ju d ic ia l  sys tem  in W es te rn  p u b l i c  i n s t i t u t i o n s ,  

he sees so -ca l le d  p r o c e d u ra l  human r i g h t s  as a set o f  j u r i d i c a l  norms o r  c r i t e r i a  

f o r  th e  due  p rocess  o f  law de s ig n e d  to  e n s u re  t h a t  th e  c o u r t s  fu n c t io n  

i n d e p e n d e n t l y  and im p a r t ia l l y ;  th e  p o s s ib i l i t y  o f  in n o c e n t  p e rsons  b e in g  

c o n v ic t e d  is r u le d  o u t  t h r o u g h  re sp e c t  f o r  p r o c e d u ra l  ru le s  and means of p r o o f ;  

e v e r y  i n d i v id u a l  is r e f u t a b l y  sup posed  in n o c e n t ;  n o b o d y  is t r i e d  more th a n  once 

f o r  th e  same c r im e ;  an accused p e rson  ca n n o t  be o b l ig e d  to  t e s t i f y  a g a in s t  

h im s e l f ;  no de c is io ns  p re ju d ic ia l  to  a p e rs o n  a re  ta k e n  un less  he is g iv e n  an
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o p p o r t u n i t y  to  d e fe n d  h im se l f ;  e v e r y b o d y  who fa l ls  fou l  o f  th e  law is acco rded  

legal r e p re s e n ta t io n ;  laws a re  no t e n fo rc e a b le  r e t r o s p e c t i v e l y  if t h i s  is 

p re ju d ic ia l  to th e  r i g h t s  and f re edo m s  o f  s u b je c ts ;  c ru e l  and inhum an 

p u n is h m e n ts  a re  no t imposed; and  a r b i t r a r y  d e te n t io n  o r  d e te n t io n  w i t h o u t  t r ia l  

is no t  p e r m i t te d .  V an  d e r  V y v e r  re g a rd s  the se  j u r i d i c a l  c r i t e r i a  as th e  basic  

ru le s  a c c o rd in g  to  w h ich  p r o p e r l y  o r g a n is e d  s ta tes  m a in ta in  law and o r d e r  and 

th e  a u t h o r i t y  o f  th e  s ta te  is s e c u re d ,  th e  aim b e in g  to  g u a r d  a g a in s t  abuses 

o f  p o w e r  and to  s a fe g u a rd  ju s t i c e .  In h is  assessment o f  th e  measures to  r e s t r i c t  

p o w e r  and se cu re  a u t h o r i t y  in  S ou th  A f r i c a  he c o n c lu d e s  t h a t  t h e r e  a re  no 

p o w e r - r e s t r i c t ! v e  measures i n c o r p o r a te d  in to  th e  c o n s t i t u t io n a l  sys tem ; and in 

th e  p rocess  o f  s a fe g u a rd in g  th e  a u t h o r i t y  o f  th e  s ta te  th e  re q u i re m e n ts  f o r  the  

due  p rocess  o f  law a re  t h r o w n  o v e r b o a r d  c o m p le te ly .  In h is  a p p ra is a l  o f  South 

A f r i c a  as a m a te r ia l  c o n s t i t u t io n a l  s ta te  V an  W yk (1979, 1980) m a in ta ins  th a t ,  

a l t h o u g h  th e  c o u n t r y  has c e r ta in  s ig n i f i c a n t  c laims to  b e in g  a fo rma l 

c o n s t i t u t io n a l  s ta te ,  i t  can cla im o n ly  q u a l i f i e d  s ta tu s  as a m a te r ia l  c o n s t i t u t io n a l  

s ta te .  I ts  a t t r i b u t e s  as a fo rm a l  c o n s t i t u t io n a l  s ta te  in c lu d e  th e  fo l lo w in g :  

se p a ra t io n  o f  p o w e rs ;  bas ic  p e rso n a l  r i g h t s ;  le g a l i t y ;  an in d e p e n d e n t  j u d i c ia r y ;  

and  th e  n u l la  poene s ine  lege p r i n c i p l e .  He sees a m a te r ia l  c o n s t i t u t io n a l  s ta te  

as one w hose a u t h o r i t y ,  on th e  bas is  o f  fo rm a l  c o n s t i t u t io n a l  s ta te  p r in c ip le s ,  

is i n t r i n s i c a l l y  t ie d  up  w i th  c e r ta in  h ig h e r  j u r i d i c a l  va lues  ( G r u n d s á t z e ) , the  

a p p l ic a t io n  o f  w h ic h  w i l l  r e s u l t  in  a m a te r ia l l y  j u s t  j u r i d i c a l  s i t u a t io n .  Basson 

and V i l jo e n  (1988) l i ke w ise  f i n d  t h a t ,  a l t h o u g h  S ou th  A f r i c a  la rg e ly  q u a l i f ie s  

as a fo rm a l  c o n s t i t u t io n a l  s ta te ,  i t  c a n n o t  be r e g a rd e d  as a m a te r ia l  one.

T h e  d i s t i n c t io n  made b y  Homines (1976, 1983, 1986) be tw een  fo rm a l  and m a te r ia l  

c o n s t i t u t io n a l  s ta tes  shows c e r ta in  i n t e r e s t i n g  p a ra l le ls  w i t h  V an  W yk s 

c o n c e p t io n ,  in t h a t  i t  i n v o lv e s  a d i s t i n c t io n  be tw een th e  c o n s t i t u t i v e  and 

r e g u la t i v e  p r in c ip le s  o f  m o de rn  c o n s t i t u t i o n a l  s ta te s .  Hommes's c o n s t i t u t i v e  

p r in c ip le s  la r g e ly  c o r re s p o n d  w i t h  van  W y k ’s c h a r a c te r i s t i c s  o f  fo rma l 

c o n s t i t u t i o n a l  s ta te s ,  b u t  he c la ims t h a t  a m a te r ia l  c o n s t i t u t i o n a l  s ta te  may be 

sa id  to  e x i s t  o n ly  i f  th e  a p p l i c a t io n  o f  th e se  c o n s t i t u t i v e  p r in c ip le s  is g u id e d  

b y  r e g u la t i v e  p r in c ip le s .  T h e  l a t t e r  show a m a rk e d  s im i l a r i t y  to  th e  G ru n d s a tz e  

o r  h ig h e r  j u r i d i c a l  va lue s  m e n t ione d  b y  V an  W y k .  S ig n i f i c a n t  is th e  fa c t  t h a t  

Hommes's d i s t i n c t io n  be tw een  c o n s t i t u t i v e  and r e g u la t i v e  p r in c ip le s  ap p l ies  not 

o n ly  to  th e  v a r io u s  sp h e re s  of  p u b l i c  law ( c o n s t i t u t i o n a l  law , a d m in i s t r a t i v e  law 

and th e  law o f  c r im in a l  p r o c e d u r e ) ,  b u t  also to  c i v i l  p r i v a t e  law and the

328



n o n - c i v i l  p r i v a t e  l a w 12 o f  n o n -s ta te  soc ie ta l  s p h e re s .  He t h u s  a r r i v e s  a t  a 

s y s te m a t iz a t io n  o f  most o f  t h e  p r in c ip le s  i d e n t i f i e d  b y  V an  W yk and  V an  d e r  

V y v e r ,  on t h e  bas is  of th e  m a te r ia l  j u r i d i c a l  s p h e re s ,  in  w h ic h  t h e  c a rd in a l  

p r in c ip le s  o f  m odern  c o n s t i t u t io n a l  s ta tes  a re  m a n i fe s te d .  Fo l lo w ing  and 

a m p l i f y in g  on  th e se  i l l u m in a t in g  ideas ,  we sha l l  now t r y  to  p r e s e n t  a 

s y s te m a t iz a t io n  o f  th e  d i f f e r e n t  r i g h t s  and  p r in c ip le s  t h a t  c h a ra c te r i z e  m o de rn  

c o n s t i t u t i o n a l  s ta te s .  O f  c a r d in a l  im p o r ta n c e  in  t h i s  re s p e c t  is the  q u e s t io n  as 

to  w h ic h  o f  th e s e  r i g h t s  and  p r in c ip le s  co u ld  be m e a n in g fu l l y  e n s h r in e d  in b i l l s  

o f  r i g h t s  a n d  c o n s t i t u t io n s  o f  m o de rn  c o n s t i t u t io n a l  s ta te s .  T h is  q u e s t io n  w i l l  

be a d d re s s e d  a f t e r  th e  a b o v e -m e n t io n e d  s y s te m a t iz a t io n  has been g iv e n .

T h e  in te r n a l  p u b l i c  law o f  a s ta te  in c lu d e s  c o n s t i t u t io n a l  law , a d m in is t r a t i v e  law, 

c r im in a l  law an d  th e  law o f  c r im in a l  p r o c e d u r e .  Each o f  th e se  s ph e res  of p u b l i c  

law has c o n s t i t u t i v e  and re g u la t i v e  lega l p r in c ip le s  w h ic h  may be used as 

c r i t e r i a  f o r  d e te rm in in g  w h e t h e r  we a re  d e a l in g  w i t h  a m a te r ia l  o r  a fo rm a l 

c o n s t i t u t i o n a l  s ta te .  B u t  th e se  c r i t e r i a  a re  no t  c o n f in e d  to  th e  d i s t i n c t i v e  

s p h e re  of p u b l i c  law. Because t h e  s ta te  p o s i t iv is e s  th e  p r in c ip le s  in  c i v i l  

p r i v a t e  law, th e se  p r in c ip le s  may a lso s e rv e  as c r i t e r i a  in  th i s  r e s p e c t .  In 

a d d i t i o n ,  t h e  l im i ta t io n  o f  s ta te  a u t h o r i t y  in re sp e c t  o f  th e  n o n - c i v i l  p r i v a t e  law 

o f  n o n - s ta te  soc ie ta l  s ph e res  - a n o th e r  i n d i c a to r  o f  a m a te r ia l  c o n s t i t u t io n a l  

s ta te  - im p l ies  th e  e x is te n ce  and f u n c t i o n i n g  o f  such  n o n -s ta te  sp h e re s  o f  

p r i v a t e  law.

3.1  C o n s t i t u t i v e  and r e g u la t i v e  p r in c ip le s  o f  p u b l i c  law

Th e  f o u r  s p h e re s  of p u b l i c  law ( c o n s t i t u t i o n a l  law, a d m in i s t r a t i v e  law , c r im in a l  

law and th e  law o f  c r im in a l  p r o c e d u r e ) ,  a l th o u g h  no t d i v i s i b le ,  are  no ne th e less  

d is t i n g u i s h a b le .

3 .1 .1  C o n s t i t u t i v e  and r e g u la t i v e  p r in c ip le s  o f  c o n s t i t u t io n a l  law

12 S ou th  A f r i c a n  legal t h e o r y  does no t d i s t i n g u i s h  be tw een c iv i l  and  n o n - c i v i l  

p r i v a t e  law. In sec t ion  3 .3  a t t e n t io n  is g iv e n  to  th e  im p o r ta n ce  o f  t h i s  

d i s t i n c t i o n .
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C o n s t i t u t io n a l  law  may be  d e f in e d  as th e  c o n s t i t u t io n a l  o r  o r g a n is a t io n a l  law o f  

th e  s ta te  w h ic h  re g u la te s  th e  f o l lo w in g :  areas o f  com petence :  ta s k s ;  s t r u c t u r e  

and  i n t e r r e l a t i o n s h ip  o f  c e n t ra l  and  s u b o rd in a te  le g is la t i v e  and p o l i t i c a l  bod ies  

( f o r  example  th e  p r e s id e n c y ,  p a r l ia m e n t ,  e x e c u t i v e  com mittees o f  p r o v in c e s ,  

tow n  c o u n c i ls ,  e t c ) ;  th e  p o s i t io n  and o rg a n is a t io n  o f  th e  a d m in is t ra t io n  

( in d e p e n d e n t  o f  t h e  le g is la t iv e  p o w e r )  and th e  j u d i c i a r y ,  w i t h  t h e i r  re s p e c t iv e  

s ph e res  o f  com petence ;  th e  re la t io n  be tw een th e  le g is la tu re ,  th e  e x e c u t i v e  and 

th e  j u d i c i a r y ;  th e  p o l i t i c a l  r i g h t s  o f  c i t i z e n s  ( f o r  exam ple  a c t i v e  and pa ss ive  

f r a n c h i s e ) ;  and  th e  c o n s t i t u t io n a l  fu n d a m e n ta l  r i g h t s  g u a ra n te e in g  th e  

fu n d a m e n ta l  f re e d o m  o f  in d i v id u a l s  and n o n -s ta te  i n s t i t u t i o n s  a g a in s t  th e  po w e r  

of th e  s ta te .

M odern  c o n s t i t u t io n a l  s ta tes  a re  based on o r  g r o u n d e d  in c o n s t i t u t i v e  

c o n s t i t u t io n a l  law p r in c ip le s  such  as tho se  o f  c o n s t i t u t io n a l  r e p re s e n ta t io n  

( d e m o c r a c y ) ,  th e  se p a ra t io n  and ba lance o f  p o w e rs  ( t r i a s  p o l i t i c a l ,  re g iona l  

and f u n c t io n a l  d e c e n t r a l i s a t io n ,  c o n s t i t u t io n a l  fu n d a m e n ta l  r i g h t s ,  ar id  th e  

in d e p e n d e n ce  o f  th e  j u d i c i a r y .  These  c o n s t i t u t i v e  p r in c ip le s  p e c u l ia r  to  

c o n s t i t u t io n a l  law s h o u ld  a lw ays  be a p p l ie d  in a c c o rd a n ce  w i t h  th e  no t ion  o f  th e  

re s  p u b l i c a ,  in  th e  sense o f  a p u b l i c  s t r u c t u r e  e m b o d y in g  th e  p r in c ip le s  o f  

j u s t i c e .  T h is  r e g u la t i v e  p r in c i p l e  p r e s u p p o s e s  t h a t  th e  s ta te  w i l l  be o rg a n is e d  

a c c o rd in g  to  th e  c o n s t i t u t i v e  p r in c ip le s  o f  c o n s t i t u t i o n a l  law . In the  m odern  

c o n s t i t u t io n a l  s ta te  t h i s  ha p p e n s  o n ly  i f ,  in  s t r u c t u r i n g  t h e  s ta te ,  th e  w ie ld e rs  

o f  p o l i t i c a l  p o w e r  a re  g u id e d  b y  th e  r e g u la t i v e  p r in c i p l e  of t h e  re s  p u b l ic a

When th e  c o n s t i t u t i v e  p r in c ip le s  o f  c o n s t i t u t i o n a l  law a re  i n c o r p o r a te d  in to  a 

m o de rn  s ta te  w i t h o u t  r e g a r d  to  th e  r e g u la t i v e  p r in c i p l e  o f  t h e  res  p u b l i c a .  one 

can at most speak  o f  a fo rm a l  c o n s t i t u t i o n a l  s ta te .  T h e  c o n s t i t u t i o n  and  sys tem  

o f  c o n s t i t u t io n a l  law o f  such  a s ta te  m ig h t  p r o v id e  f o r  th e  s e p a ra t io n  o f  p o w e rs ,  

ru le  o f  law, d e c e n t r a l i s a t io n ,  p o l i t i c a l  r e p re s e n ta t io n ,  in d e p e n d e n c e  o f  th e  

j u d i c i a r y ,  even  c o n s t i t u t i o n a l  f u n d a m e n ta l  r i g h t s .  B u t  th e se  measures remain 

fo rm a l  o rg a n is a t io n a l  te c h n ic a l i t i e s  w i th  no rea l  r e g a rd  f o r  a u th e n t i c  p o l i t i c a l  

r e p r e s e n ta t io n ,  ba la nce  o f  c o n s t i t u t io n a l  p o w e rs  ( s e p a ra t io n  o f  po w e rs  and 

d e c e n t r a l i s a t i o n ) ,  m a te r ia l  l im i ta t io n  o f  th e  p o w e rs  o f  th e  s ta te  ( c o n s t i t u t io n a l  

fu n d a m e n ta l  r i g h t s )  and  th e  l ike .

P ro p e r  r e g a rd  f o r  t h e  c o n s t i t u t i v e  and r e g u la t i v e  p r in c ip le s  o f  c o n s t i t u t io n a l  

law makes a m o d e rn  s ta te  a m a te r ia l  c o n s t i t u t io n a l  s ta te .  T h e se  p r in c ip le s  may
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assume v a r io u s  fo rm s  in th e  p o l i t i c a l  c o n v e n t io n s  and  in s t i t u t i o n s  o f  m odern  

c o n s t i t u t io n a l  s ta te s .  T h e s e ,  a l th o u g h  n e cessa ry  f o r  th e  e x is te n c e  and s u r v iv a l  

o f  th e  s ta te  as su c h ,  a re  no t  s u f f i c i e n t  to  q u a l i f y  i t  as a m a te r ia l  c o n s t i t u t io n a l  

s ta te .  In d e te r m in in g  w h e t h e r  i t  is fe d e ra l  o r  u n i t a r y ,  a r e p u b l i c  o r  a 

c o n s t i t u t io n a l  m o n a rc h y ;  w h e t h e r  i t  has a w r i t t e n  c o n s t i t u t i o n  o r  no t ,  

s in g le -m e m b e r  c o n s t i tu e n c ie s  o r  p r o p o r t io n a l  r e p r e s e n ta t io n ,  a t w o - p a r t y  o r  a 

m u l t i - p a r t y  sys tem  e tc .  th e  fu n d a m e n ta l  c r i t e r i o n  is w h e t h e r  i ts  p o l i t i c a l  

c o n v e n t io n s  and  in s t i t u t i o n s  a p p ly  th e  c o n s t i t u t i v e  p r in c ip le s  o f  c o n s t i t u t io n a l  

law in a cco rdan ce  w i th  th e  d i s t i n c t i v e  re g u la t i v e  p r in c ip le  o f  th e  res  p u b l i c a .

S ince c o n s t i t u t io n a l  fu n d a m e n ta l  r i g h t s  a re  c o n s t i t u t i v e  p r in c ip le s  of 

c o n s t i t u t io n a l  law , a c o n s t i t u t io n a l  s ta te  can p r o p e r l y  be sa id  to  e x i s t  o n ly  when 

the se  r i g h t s  a re  re co g n ise d  in a m a te r ia l  sense in p o s i t i v e  c o n s t i t u t io n a l  law. 

T h e y  r e p re s e n t  th e  ma te r ia l  j u r id i c a l  b o u n d s  o f  s ta te  po w e r  o v e r  th e  j u r id i c a l  

sp h e re s  o f  f re e d o m  o f  th e  human p e r s o n a l i t y  and o f  n o n -s ta te  soc ie ta l  s p h e re s .  

These  in c lu d e  f re e d o m  o f  r e l ig io n  and o f  speech,  habeas c o r p u s  ( f r e e d o m  fro m  

a r b i t r a r y  a r r e s t ) ,  f re edo m  o f  re l ig io u s  o rg a n is a t io n ,  assoc ia t ion  and  e d u ca t io n  

( p r im a r y ,  s e c o n d a ry  and t e r t i a r y ) .  T h e  c o n s t i t u t io n a l  f u n d a m e n ta l  r i g h t s  to  

w h ic h  e v e ry o n e  in th e  na t iona l  t e r r i t o r y  is e n t i t l e d ,  i r r e s p e c t i v e  o f  n a t io n a l i t y ,  

do no t in c lu d e  a c t i v e  and pass ive  f r a n c h is e ,  w h ic h  is r e s e rv e d  f o r  c i t i z e n s  o n ly .

3 . 1 . 2  C o n s t i t u t i v e  and  r e g u la t i v e  p r in c ip le s  o f  a d m in i s t r a t i v e  law

A d m i n i s t r a t i v e  law  g o v e rn s  th e  o rg a n is a t io n  and  e x e c u t io n  o f  th e  spe c i f ic  

a d m in i s t r a t i v e  o r  m anage r ia l  task  o f  th e  s ta te .  I t  c o n c e rn s  no t  o n ly  th e  in te rn a l  

o r g a n is a t io n  o f  a d m in is t r a t i v e  o r  m anage r ia l  o rg a n s  and  th e  re g u la t io n  of 

a d m in i s t r a t i v e  a d ju d ic a t io n ,  b u t  a lso th e  lega l ru le s  g o v e r n in g  th e  po l ice ,  th e  

d e fe n ce  fo r c e ,  t a x a t io n ,  f o r e ig n  p o l i c y ,  e d u c a t io n  and  th e  l i k e .  T h e  

a d m in i s t r a t i v e  law p r in c ip le  o f  th e  g e n e ra l  i n t e r e s t  o f  the  s ta te  (s a lu s  p u b l ic a  

s u p re m a  lex  es to )  s h o u ld  be th e  s u p re m e  re g u la t i v e  p r i n c i p l e  o f  p u b l i c  

a d m in i s t r a t i o n .  T h e  n a tu r e  of t h i s  r e g u la t i v e  p r in c i p l e  is d e te rm in e d  m a in ly  

b y  th e  n o rm a t iv e  c h a r a c te r  o f  m o de rn  p u b l i c  a d m in is t r a t io n ,  w h ic h  re q u i re s  

t h a t ,  in  a d m in i s t e r i n g  p u b l i c  law in te r e s t s  a t  t h e  v a r io u s  le v e ls ,  th e  ge n e ra l  

w e l fa r e  o f  a l l  i n d i v id u a l s  and  soc ie ta l  s p h e re s  s h o u ld  be p ro m o te d  as e q u i t a b ly  

as p o s s ib le .  T h e  g e n e ra l  in t e r e s t  o f  t h e  s ta te ,  as a r e g u la t i v e  p r in c ip le  o f  

a d m in i s t r a t i v e  law ,  s h o u ld  no t be i n t e r p r e t e d  in  t h e  (M a c h ia v e l l ia n )  sense of 

t h e  a b s o lu te  s ta te  to  c o n s t i t u t e  a ra is o n  d 'e t a t .  T h is  p r in c i p l e  re q u i re s
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r e c o g n i t io n  o f  n o n - s ta te  societa l sp h e re s  and a n y  v io la t io n  o f  th e se  s p h e re s  is 

a lw ays  c o u n te r  to  th e  ge n e ra l  in t e r e s t  o f  t h e  s ta te .  T h e  r e g u la t i v e  p r in c ip le  

o f  th e  g e n e ra l  i n t e r e s t  o f  th e  s ta te  may mean t h a t  c e r ta in  p r i v a t e  legal in te re s ts  

o f  s u b je c ts  ( i n d i v i d u a l s  o r  n o r i - s ta te  soc ie ta l  s p h e re s )  may have  to  be s a c r i f ic e d  

to  th e  p u b l i c  i n t e r e s t .  When such  damage is o f  a p e rm a n e n t ,  spec ia l  o r  

a bnorm a l n a tu r e  a n d  re duces  th e  va lu e  o f  a s u b je c t 's  p r o p e r t y  o r  in f r in g e s  his 

legal in t e r e s t s  ( in  a m a n n e r  t h a t  can be v a lu e d  in  m o n e ta ry  t e r m s ) ,  he sh o u ld  

rece ive  com pensa t ion  f ro m  th e  t r e a s u r y .  T h e  c o n s t i t u t i v e  p r in c i p l e  a t  issue  is 

t h a t  o f  a g o v e rn m e n t  s a c c o u n ta b i l i t y  to  i ts  su b je c ts  f o r  i ts  la w fu l  a c t io n s .  T h is  

c o n s t i t u t i v e  p r in c i p l e  o f  a d m in i s t r a t i v e  law demands t h a t  th e  g e n e ra l  p u b l i c  

i n t e r e s t  w o u ld  be j u r i d i c a l l y  ha rm on ised  w i th  p r i v a t e  legal i n t e r e s t s .  

O b s e rv a n c e  o f  t h i s  p r in c i p l e  means, f i r s t l y ,  t h a t  th e  p u b l i c  i n t e r e s t  is s e rv e d  

a n d ,  s e c o n d ly ,  t h a t  p r i v a t e  in t e r e s t s  a re  p r o te c te d  b y  th e  p a y m e n t  o f  

c o m p e n s a t io n .

T h e  c o n s t i t u t i v e  a d m in i s t r a t i v e  law p r in c i p l e  o f  w e ig h in g  p u b l i c  i n t e r e s t  a g a in s t  

p r i v a t e  c o n t r a c tu a l  in t e r e s t s  r e q u i r e s  t h a t  a c o n t r a c t  be tween an a d m in i s t r a t i v e  

o r g a n  and a s u b je c t  may no t  o b s t r u c t  t h e  im p le m en ta t ion  o f  a le g is la t iv e  o r  

a d m in i s t r a t i v e  m e asu re  deemed n e c e s s a ry  f o r  th e  common g o od .  When p u b l i c  

legal in t e r e s t  is s e r v e d  in an e x c e s s iv e  m a n n e r  at t h e  e xp ense  o f  p r i v a t e  legal 

in t e r e s t s  w i t h o u t  du e  com pensa t ion ,  th i s  is c le a r l y  c o u n te r  to  th e  c o n s t i t u t i v e  

p r in c i p l e  o f  th e  w e ig h in g  o f  p u b l i c  lega l i n t e r e s t s  a g a in s t  p r i v a t e  c o n t ra c tu a l  

i n t e r e s t s .

T h e  c o n s t i t u t i v e  a d m in i s t r a t i v e  law p r in c ip le s  o f  p r o p e r  m anagem ent  w h ic h  a re  

a p p l ie d  in  m o d e rn  c o n s t i t u t io n a l  s ta tes  are  in  e f f e c t  s im p ly  p u b l i c  law c r i t e r i a  

o f c a re  q u a l i f i e d  in te rm s  o f  a d m in i s t r a t i v e  law b y  th e  s t r u c t u r e  o f  g o v e rn m e n t  

a d m in i s t r a t i o n . E xam p les  o f  such  p r in c ip le s  a re  t h a t  th e  a d m in is t r a t io n  sho u ld  

p r e p a r e  i ts  d e c is io n s  c a r e f u l l y  w i th  due  r e g a r d  to  a l l  r e le v a n t  f a c to r s  and 

c i r c u m s ta n c e s ,  an d  t h a t  a d m in i s t r a t i v e  d e c is io n s  sho u ld  be s u b s ta n t ia te d  on 

c a r e f u l l y  c o n s id e re d  fa c tu a l  g r o u n d s .

3 . 1 . 3  C o n s t i t u t i v e  and r e g u la t i v e  p r in c ip le s  o f  c r im in a l  law

C r im in a l  law  re g u la te s  th e  im po s i t ion  o f  p u n is h m e n t  u n d e r  p u b l i c  law ( b y  an 

i n d e p e n d e n t  j u d g e )  f o r  u n la w fu l  v io la t io n  o f  p u b l i c  law in t e r e s t s  p r o te c te d  b y  

c r im in a l  law ,  such  as s ta te  s e c u r i t y ,  p u b l i c  o r d e r  and  good m o ra ls ,  s a fe ty  o f
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p e rsons  and  p r o p e r t y ,  p e rso n a l  f re edo m ,  l i f e ,  p h y s ic a l  i n t e g r i t y ,  h o n o u r  and 

re p u ta t i o n ,  and  f re e d o m  o f  movement.

M odern  c o n s t i t u t io n a l  s ta tes  re co g n ise  th e  c o n s t i t u t i v e  p r in c i p l e  o f  c r im in a l  law 

th a t  no p u n is h m e n t  may be in f l i c t e d  w i t h o u t  p r i o r  penal e n a c tm e n t  ( n u l la  poena 

s ine  p r e v ia  lege p o e n a l i ) .  In c o n t ra s t  to u n d i f f e r e n t i a t e d  lega l s ys te m s ,  those  

o f  m odern  c o n s t i t u t io n a l  s ta tes  o b s e rv e  th e  fo l lo w in g  t h r e e  c o n s t i t u t i v e  c r im in a l  

law p r in c ip le s :  p u n i s h a b i l i t y  o f  c o m p l i c i t y :  p u n i s h a b i l i t y  o f  p ro v o c a t io n ;  and  

p u n i s h a b i l i t y  o f  c r im in a l  a t te m p t .  A n o th e r  t y p i c a l  c o n s t i t u t i v e  p r in c i p l e  o f  

c r im in a l  law is t h a t  o f  ne b is  in  idem, w h ic h  means t h a t  one  can be p ro s e c u te d  

o n ly  once f o r  t h e  same o f fe n c e .  T h e  above  c o n s t i t u t i v e  p r in c ip le s  o f  c r im in a l  

law a re  o b s e rv e d  t h r o u g h  th e  a p p l ic a t io n  of t h e  re g u la t i v e  p r in c ip le  o f  c r im in a l  

law w h ic h  re q u i r e s  t h a t  in im po s ing  p u n is h m e n t  c og n izance  sh o u ld  be ta ke n  of  

th e  s e v e r i t y  o f  th e  ac t com m it ted ,  th e  p e rs o n  o f  t h e  s u sp e c t  and th e  

c i rc u m s ta n c e s  u n d e r  w h ic h  t h e  ac t was com m it ted .

3 .1 .4  C o n s t i t u t i v e  and re g u la t i v e  p r in c ip le s  o f  law o f  c r im in a l  p r o c e d u r e

T h e  law o f  c r im in a l  p r o c e d u re  g o v e rn s  th e  fo l lo w in g :  d e te c t io n  o f  susp ec ts  

(s u s p e c te d  d o e rs )  o f  c r im e ;  p r e l im in a r y  i n v e s t ig a t io n  and t r i a l ;  th e  m a nne r  

in w h ich  se n te n ce  is d e te rm in e d ;  appeal a g a in s t  and  re v ie w  o f  c o n v ic t io n s ;  

im p lem en ta t ion  o f  p u n is h m e n ts ;  e tc .

In th e  law o f  c r im in a l  p r o c e d u re  in m odern  c o n s t i t u t io n a l  s ta tes  th e  fo l lo w in g  

c o n s t i t u t i v e  p r in c ip le s  are o b s e rv e d :  due  p rocess  o f  law, namely  t h a t  c r im in a l  

p r o c e d u re  m u s t  be in a cco rdan ce  w i th  th e  p ro v is io n s  o f  th e  a c t ;  p u b l i c  

p ro s e c u t io n ,  w h ic h  impl ies  t h a t  c r im in a l  p r o s e c u t io n  can ta k e  p lace even in th e  

absence o f  a p l a i n t i f f ;  th e  s u sp e c t  is deemed in n o ce n t  u n t i l  p r o v e n  g u i l t y  and 

se n te n ce d ;  th e  susp e c t  may no t  be compelled to  i n c r im in a te  h im se l f .  T h e  

r e g u la t i v e  p r i n c i p l e  o f  th e  law o f  c r im in a l  p r o c e d u re  to  be o b s e rv e d  b y  c r im in a l  

ju d g e s  is t h a t  t h e y  may o n ly  impose p u n is h m e n t  when the  c h a rg e  a g a in s t  th e  

accused has been p r o v e d ,  is p u n is h a b le  and  th e y  a re  c o n v in c e d  t h a t  th e  

accused com m it ted  th e  deed in a c u lp a b le  m a n n e r .  T h e  p r o s e c u t in g  p a r t y  

( p u b l i c  p r o s e c u t o r )  is g o v e rn e d  b y  th e  r e g u la t i v e  p r in c ip le  o f  no l le  p ro s e q u i ,  

w h ic h  dem ands  t h a t  the  p u b l i c  lega l in t e r e s t  s e rv e d  b y  th e  p ro s e c u t io n  o f  a 

c r im in a l  ac t  be w e ig h e d  a g a in s t  and  ha rm on ised  w i th  th e  p u b l i c  lega l i n t e r e s t ,
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w h ic h  may be b e t t e r  s e r v e d  b y  no t  p r o s e c u t in g  in ins ta n ce s  w h e re  p ro s e c u t io n  

in c u r s  g r e a t e r  damage to  p u b l i c  i n t e r e s t  th a n  n o n -p r o s e c u t io n  w o u ld  do.

3 .2  C o n s t i t u t i v e  and  r e g u la t i v e  p r in c ip le s  o f  c i v i l  p r i v a t e  law

T h e  c i v i l  r i g h t s  re c o g n is e d  in  th i s  lega l s p h e re  a re  r i g h t s  o f  fu n d a m e n ta l  

e q u a l i t y  as d i s t i n c t  f ro m  c o n s t i t u t i o n a l  fu n d a m e n ta l  r i g h t s .  A n y  human be in g  

w ho e n te rs  th e  na t iona l  t e r r i t o r y  is e n t i t l e d  to these  c iv i l  f re e d o m s .  T h e  

c o n s t i t u t i v e  p r in c ip le  o f  c i v i l  p r i v a t e  law is c i v i l  e q u a l i t y  and f re e d o m ,  w h ich  

a re  in a l ie n a b le  hum an r i g h t s .

T h e  p r in c ip le  o f  f re edo m  in c iv i l  p r i v a t e  law is m a n i fes te d  in f re edo m  in the  

cho ice  o f  a m a r r ia g e  p a r t n e r  o u ts id e  c e r ta in  d e g ree s  o f  k in s h ip ;  th e  r i g h t  of 

f r e e  d is p o s i t io n  and e n jo y m e n t  in th e  e x e rc is e  of  s u b je c t i v e  r i g h t s  ( t h a t  is, 

c a te r i n g  f o r  o b je c t i v e  lega l i n t e r e s t s ) ;  f re e d o m  to  a t te n d  to  s u b je c t i v e  legal 

in te re s ts  ( r i g h t s  o f  p e r s o n a l i t y ) ;  f re edo m  to  e n te r  in to  c o n t r a c ts  and make a 

w i l l ;  and  f re e d o m  to  i n s t i t u t e  a c i v i l  a c t io n .  T h e  p r in c ip le  o f  e q u a l i t y  in c iv i l  

p r i v a t e  law is m a n i fes te d  in th e  e q u a l i t y  o f  all  p e rsons  b e fo re  th e  law and in 

th e  a d m in is t r a t io n  o f  ju s t i c e .  T h e  r e g u la t i v e  p r in c ip le  g o v e r n in g  all c i v i l  

p r i v a t e  law is t h a t  o f  i u s t i t i a  c o m m u ta t iva  in th e  sense o f  th e  most e q u i ta b le  

h a rm o n isa t io n  of th e  p r i v a t e  i n t e r e s t s  o f  lega l su b je c ts  in  th e  a p p l ic a t io n  and 

e x e c u t io n  o f  c i v i l  p r i v a t e  law.

3 .3  T h e  n o n - c i v i l  p r i v a t e  law  o f  n o n - s ta te  soc ie ta l  sp h e re s

T h e  f a c t  t h a t  t h e  no rm s o f  c i v i l  p r i v a t e  law a re  p o s i t i v i s e d  b y  th e  la w -m a k in g  

o r g a n s  o f  t h e  s ta te ,  and  t h a t  c i v i l  p r i v a t e  law is m is ta k e n ly  i d e n t i f i e d  w i t h  th e  

p r i v a t e  law o f  n o n - s ta te  soc ie ta l  s p h e re s ,  c o u ld  c re a te  th e  im p re s s io n  t h a t  th e  

o f f ic ia l  l a w - g i v e r  is t h e  sole s o u rc e  o f  p o s i t i v e  law in th e  n a t io n a l  t e r r i t o r y .  

T h is  is a d e n ig r a t i o n  o f  th e  a u th e n t i c  l a w - g e n e r a t i n g  com petence  o f  n o n -s ta te  

soc ie ta l  s p h e re s ;  in o t h e r  w o r d s ,  t h e i r  d i s t i n c t i v e  j u r i d i c a l  c h a r a c te r .  T h e  

i n t e r n a l  lega l s ys tem  o f  n o n - s ta te  soc ie ta l  s p h e re s  l i k e w is e  com pr ises  

c o n s t i t u t i v e  and  r e g u la t i v e  lega l  p r in c ip le s  w h ic h  a re  p o s i t i v i s e d  in acco rd a n ce  

w i t h  th e  p a r t i c u l a r  n a tu r e  o f  t h a t  s p h e re .  Because th e y  a re  n o t  p a r t  o f  th e  

p u b l i c  o r  c i v i l  p r i v a t e  law s p h e re s  th e s e  p r in c ip le s  a re  n o t  p o s i t i v i z e d  a n d  th e  

lega l o r d e r s  ca l le d  in to  b e in g  b y  the m  n o t  m a in ta in e d  b y  th e  o f f i c ia l  l a w - g i v e r .  

I t  w o u ld  t h e r e f o r e  be m e an ing less  t o  ha ve  the m  e n s h r in e d  in  c o n s t i t u t i o n s  and
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b i l l s  o f  r i g h t s .  T h e  e x is te n c e  and f u n c t i o n in g  o f  such  in te rn a l  legal sph e res  

a re  h o w e v e r  e sse n t ia l  to  r e s t r i c t  th e  po w e r  o f  th e  s ta te  o v e r  th e  c o n s t i t u t io n a l  

fu n d a m e n ta l  r i g h t s  o f  th e  p r i v a t e  law o f  n o n -s ta te  socie ta l  s p h e re s .

T h e  s t r u c t u r a l  d i f f e re n c e s  be tween fu n d a m e n ta l  r i g h t s  and p r in c ip le s  in th e  

c i v i l  p r i v a t e  law and th e  p u b l i c  law s ph e res  a re  im p o r ta n t  on acco u n t  of th e  

d i f f e r e n c e  in f u n c t i o n in g  o f  the se  d i f f e r e n t  r i g h t s .  T h e  s p h e re  o f  c i v i l  p r i v a te  

law and i ts  i n t e r - i n d i v id u a l  c o -o rd in a t io n a l  lega l re la t io n s  is th e  basis  f o r  c i v i l  

( p r i v a t e  law) l i b e r t y  w h ic h  d is p la y s  a p o s i t iv e  c h a r a c te r .  T h is  en ta i ls  t h a t  th e  

legal s u b je c t  m u s t  g iv e  i t  some c o n te n t  when he p a r t i c ip a te s  in these  re la t io n s  

by  e n te r i n g  in to  legal c o n t r a c t s ,  m a k in g  a w i l l ,  i n s t i t u t i n g  a c i v i l  a c t io n ,  

d is p o s in g  o f  h is  p r o p e r t y  e tc .  T h e  c o n s t i t u t io n a l  fu n d a m e n ta l  r i g h t s  o f  

academic f re e d o m ,  re l ig io u s  f re edo m , f reedom  o f  assoc ia t ion  e tc .  em body  th e  

m a te r ia l  l im i ts  o f  th e  legal com petence o f  th e  s ta te  and  d is p la y  in com par ison  

w i th  c iv i l  l i b e r t y  a n e g a t iv e  c h a ra c te r  because t h e y  make e v id e n t  w h a t  th e  s ta te  

may no t  do v i s  á v is  i n d i v id u a ls  and n o n -s ta te  soc ie ta l  r e la t io n s h ip s  i f  i t  does 

no t w a n t  to  t r a n s g r e s s  th e  l im i ts  of i ts  com petence .  I t  is p r e c is e ly  in th i s  

re s p e c t  t h a t  th e  o th e r  p u b l i c  law r i g h t s  also d i f f e r  f ro m  th e  c o n s t i t u t io n a l  

fu n d a m e n ta l  r i g h t s  because t h e y  do no t g u a ra n te e  th e  absence of i n te r fe r e n c e  

w i th  th e  f u n c t i o n i n g  o f  th e  n o n - c i v i l  p r i v a t e  law sp h e re s  o f  u n iv e r s i t i e s ,  

c h u rc h e s  e tc .  T h e y  a re ,  h o w e v e r ,  essen t ia l  f o r  t h e  e s ta b l is h m e n t  o f  the  

a d m in i s t r a t i v e ,  c r im in a l  and  c r im in a l  p r o c e d u ra l  b r a n c h e s  o f  p u b l i c  law in 

m odern  c o n s t i t u t io n a l  s ta te s .  T h e  r i g h t  to  vo te  and to  be e lec ted  is a specia l  

c o n s t i t u t io n a l  legal com petence and does no t d e l im i t  th e  s ta te 's  com petence 

e x te r n a l l y  b u t  is an e lem ent o f  th e  i n n e r  o r g a n iz a t io n  o f  th e  c o n s t i t u t io n a l  s ta te .

A f t e r  h a v in g  re v ie w e d  some o f  th e  r i g h t s  and  p r in c ip le s  t h a t  c h a ra c te r i z e  th e  

p u b l i c  and c iv i l  p r i v a t e  law sp h e re s  o f  m odern  c o n s t i t u t io n a l  s ta tes  th e  q u e s t io n  

as to  w h ic h  o f  the se  r i g h t s  and p r in c ip le s  co u ld  be m e a n in g fu l l y  e n s h r in e d  in 

b i l l s  of r i g h t s  and c o n s t i t u t i o n s  o f  a d e v e lo p in g  s ta te  l i k e  S ou th  A f r i c a  cou ld  

be a d d re s s e d .

4.  THE IM P O R T A N C E  OF A F U N D A M E N T A L  R IG H T S  LE G A L  C U L T U R E  FOR 

TH E  IM P LE M E N T A T IO N  OF A B IL L  OF R IG H T S  IN SOUTH A F R IC A

T h e  c o n s t i t u t i v e  p r in c ip le s  o f  p u b l i c  and c iv i l  p r i v a t e  law a re  c o n s t i t u t i v e  

because th e y  a re  c o n d i t io n e s  s ine  qua non ,  i . e .  n e c e ssa ry  c o n d i t io n s ,  f o r  th e
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e x is te n c e  o f  a m o de rn  c o n s t i t u t io n a l  s ta te .  I t  is t h e r e fo r e  d i f f i c u l t  to  imag ine 

th e  p u b l i c  law and  c i v i l  p r i v a t e  law sp h e re s  o f  a m odern  c o n s t i t u t io n a l  s ta te  

w i t h o u t  these  p r in c ip le s  and r i g h t s  in one fo rm  o r  a n o th e r .  T h e se  p r in c ip le s  

a re ,  h o w e v e r ,  no t  c o n d i t io n e s  p e r  quam , i . e .  s u f f i c i e n t  c o n d i t io n s  f o r  th e  

e x is te n c e  o f  a m a te r ia l  c o n s t i t u t io n a l  s ta te .  T h e  l a t t e r  o n ly  comes in to  b e in g  

when  th e  c o n s t i t u t i v e  p r in c ip le s  o f  p u b l i c  and  c iv i l  p r i v a t e  law a re  p o s i t i v i z e d  

in a cco rdan ce  w i th  th e  d i s t i n c t i v e  r e g u la t i v e  p r in c ip le s  b e lo n g in g  to  th e se  legal 

s p h e re s .  A l t h o u g h  th e  c o n s t i t u t i v e  p r in c ip le s  co u ld  be g u a ra n te e d  in b i l l s  of 

r i g h t s  and  c o n s t i t u t i o n s ,  t h i s  is no t th e  case w i th  th e  re g u la t i v e  p r in c ip le s  

because th e  l a t t e r  a re  a c tu a l l y  i d e a s /p r i n c ip le s  o f  j u s t i c e 13 w h ic h  co u ld  on ly  

as p a r t  o f  th e  legal c u l t u r e  in a c o u n t r y  p la y  th e  a b o v e -m e n t io n e d  re g u la t i v e  

ro le .  When a lega l c u l t u r e  e m b o d y in g  th e se  p r in c ip le s  does no t e x i s t ,  an a t te m p t  

to  e n s h r in e  them  in a c o n s t i t u t i o n  w o u ld  be o f  no a v a i l .  T h ese  ideas o f  j u s t i c e  

co u ld  o n ly  have th e  d e s i r e d  re g u la t i v e  e f f e c t  i f  th e  w ie ld e rs  o f  p o l i t i c a l  and  legal 

p o w e r  a re  com m it ted  to  the m .  T h is  co u ld  o n ly  be th e  case w hen  th e  m a jo r i t y  

o f  t h e  c i t i z e n s  o f  t h a t  p a r t i c u l a r  s ta te  a lso have  fa i t h  in the se  idea ls  and 

t h e r e f o r e  choose p o l i t i c a l  leaders  a t  th e  po l ls  in  o r d e r  to  have  a g o v e rn m e n t  

( a n d  e v e n tu a l l y  a j u d i c i a r y  a p p o in te d  b y  th i s  g o v e rn m e n t )  t h a t  w o u ld  ad he re  

to  the se  r e g u la t i v e  p r in c ip le s .  T h e  c i t i z e n s  w o u ld ,  h o w e v e r ,  o n ly  make such 

a cho ice  i f  t h e y  had a p o l i t i c a l  and lega l c u l t u r e  e m b o d y in g  th e se  idea ls .  T h e y  

can in  o t h e r  w o rd s  o n ly  make p o l i t i c a l  c h o ice s ,  i . e .  use t h e i r  de m o c ra t ic  r i g h t s ,  

in  o r d e r  to  b r i n g  a m a te r ia l  c o n s t i t u t io n a l  s ta te  in to  e x is te n c e  on th e  bas is  of 

a fu n d a m e n ta l  r i g h t s  p o l i t i c a l  and  lega l c u l t u r e .  T h e  E n g l is h  and  F re n ch  

c o n s t i t u t io n a l  h is to r ie s  co u ld  show  how im p o r ta n t  th e  d e v e lo p m e n t  o f  such  a 

lega l  and  p o l i t i c a l  c u l t u r e  is f o r  th e  com ing  in to  b e in g  o f  a m a te r ia l  c o n s t i t u t io n a l  

s ta te .  T h e  n a iv e  idea t h a t  de m oc ra cy  o r  u n iv e rs a l  f r a n c h i s e  is no t  o n ly  a 

n e c e s s a ry  b u t  a lso  a s u f f i c i e n t  c o n d i t io n  f o r  th e  d e v e lo p m e n t  o f  a m a te r ia l  

c o n s t i t u t i o n a l  s ta te  is t h e r e b y  r e f u t e d .  In v ie w  o f  t h e  c o n s t i t u t i v e  and 

r e g u la t i v e  p r in c ip le s  in  th e  sp h e re s  o f  p u b l i c  and  c i v i l  p r i v a t e  law w h ic h  

c h a ra c te r i s e  m o d e rn  m a te r ia l  c o n s t i t u t i o n a l  s ta te s ,  i t  is im p o r ta n t  to  c o n s id e r  

th e  p lace  and  ro le  o f  de m o c ra cy  - in  th e  sense o f  th e  p r in c i p l e  o f  c o n s t i t u t io n a l  

r e p re s e n ta t io n  - in  th e  in s t i t u t i o n a l i s a t i o n  o f  th e  c o n s t i t u t i v e  p r in c ip le s  in 

a c c o rd a n c e  w i t h  th e  r e g u la t i v e  p r in c ip le s  o f  p u b l i c  and  c i v i l  p r i v a t e  law .

13 V a n  W yk (1979, 1980) ca l ls  them  h i g h e r  j u r i d i c a l  v a lu e s  o r  G r u n d s a tz e .
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S a r to r i  w re s t le s  w i th  th e  dilemma o f  th e  u n a t t a in a b i l i t y  o f  th e  d e m oc ra t ic  idea l .  

He c on c lu des  t h a t  " in  a de m ocra cy  th e  te n s io n  be tween fa c t  and va lu e  reaches 

th e  h ig h e s t  p o in t ,  s ince  no o th e r  ideal is f a r t h e r  f ro m  th e  re a l i t y  in w h ic h  it 

has to  o p e ra te "  ( S a r t o r i ,  19 62 :4 ) .  He t r i e s  to  so lve  th e  p ro b le m  b y  

d i s t i n g u i s h in g  be tw een th e  is and th e  o u g h t  to  be o f  dem ocracy  b y  means o f  a 

d e s c r ip t i v e  and a p r e s c r i p t i v e  d e f i n i t i o n .  T h e  in te ra c t io n  be tween idea ls and 

re a l i t ie s  is im p o r ta n t .  W i th o u t  idea ls no d e m ocra cy  can e v e r  be a t ta in e d  and 

w i t h o u t  a fa c tu a l  basis  th e  idea ls a re  s e l f - n e g a to r y .  T h e  d e m oc ra t ic  ideal 

op e ra tes  d i f f e r e n t l y  in d i f f e r e n t  s i t u a t io n s ,  f o r  in s ta n ce  in c o u n te r a c t in g  a 

n o n -d e m o c ra t ic  sys tem  o r  when f u n c t i o n in g  in a d e m oc ra t ic  f o rm .  In i ts  p u r e s t  

fo rm  th e  d e m oc ra t ic  p r in c ip le  demands "a l l  po w e r  to  th e  p e o p le " ,  w h ic h  in 

p r a c t ic e  assumes tw o m ean ings .  In a n o n -d e m o c ra t ic  sys tem  i t  acts  as a 

l im i ta t io n  o f  p o w e r ;  in a de m ocra cy  i t  demands u n l im i te d  p o w e r .  Hence a 

p o l i t i c a l  s ys tem  can s u r v i v e  as a d e m ocra cy  o n ly  i f ,  w i th  th e  p ro g re s s iv e  

ach ie vem e n t  o f  de m oc ra cy ,  th e  p r in c ip le  o f  "a l l  po w e r  to  th e  pe op le "  is g r a d u a l l y  

m od i f ied  to  "a l l  p o w e r  to  no o n e " .  I f  t h e  p r in c i p l e  o f  "a l l  po w e r  to  th e  peop le "  

is u p h e ld  p e r f e c t i o n i s t i c a l l y  and u n y ie l d i n g l y ,  S a r to r i  (1962:67)  fo resees  th a t  

" i t  w i l l  end  b y  u n d e rm in in g  c o n s t i t u t io n a l  g u a ra n te e s  and th e  te c h n iq u e s  of 

r e p r e s e n ta t iv e  g o v e rn m e n t " .  T h u s  S a r to r i  d e m o n s t ra te s  t h a t  d e m ocra cy  ca n n o t  

be an end in i t s e l f  and  a f f i r m a t i v e ly  q u o te s  John  S t u a r t  M i l l ,  w ho a rg u e s  t h a t  

people  s h o u ld  have p o l i t ica l  r i g h t s  ' " n o t  in o r d e r  t h a t  t h e y  may g o v e r n ,  b u t  

in o r d e r  t h a t  t h e y  may no t be m is g o v e rn e d  " ( S a r t o r i ,  1962:406) .

A ro n  (1968 :82 )  asks  an im p o r ta n t  q u e s t io n  c o n c e rn in g  th e  p lace and ro le  of  

de m o c ra cy :  "W ere c o n s t i t u t i o n a l - p l u r a l i s t i c  reg imes c o n s t i t u t io n a l  b e fo re  t h e y  

w e re  p o p u la r ? "  T h is  q u e s t io n  impl ies  n o t  m e re ly  th e  i n t e r r e la t i o n s h ip  be tw een 

a m u l t ip l i c i t y  o f  p a r t ie s ,  e lec to ra l  le g i t im a c y  and  th e  c o n s t i t u t i o n a l i t y  o f  th e  

e x e rc is e  o f  p o w e r ,  b u t  th e  de ve lo p m e n t  o f  such  a h is to r ic a l  phenom enon ,  namely 

t h a t  o r i g i n a l l y  a u th o r i t a r i a n  sys tem s m a n i fe s t  a g ra d u a l  d e v e lo p m e n t  to w a rd s  

c o n s t i t u t io n a l  fo rm s .  Fo r  seve ra l  c e n tu r ie s  th e  p o l i t i c a l  s t r u g g l e  c e n t re d  on 

th e  c re a t io n  o f  c o n s t i t u t io n a l  ru le s  to  c u r b  th e  a r b i t r a r y  po w e rs  o f  m o na rch ica l  

g o v e rn m e n ts .  He p o in ts  o u t  t h a t  p o w e r  may be w ie lde d  c o n s t i t u t i o n a l l y  w i t h o u t  

a m u l t i - p a r t y  sys tem  o r  d e m o c ra t i s a t io n . T h u s  B r i t a in  was ru le d  

c o n s t i t u t i o n a l l y  at a t im e when th e  f r a n c h i s e  was c o n f in e d  to  a small m in o r i t y  

and no p a r t ie s  e x is te d  to  p a r t i c i p a te  in e lec t io n  cam pa igns  among th e  masses. 

His com par iso n  o f  th e  p o l i t i c a l  d e v e lo p m e n t  of  E n g la n d  and F rance  leads to  an 

i l l u m in a t in g  co n c lu s io n :
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D e m o c ra t iz a t io n ,  in  th e  fo rm  o f  th e  e x te n s io n  o f  th e  r i g h t  to  vo te  and 

o f  th e  c re a t io n  o f  p a r t ie s  fo l lo w e d  in E n g la n d  upon th e  c o n s t i t u t io n a l  

e v o lu t io n  o f  th e  e x e rc is e  o f  p o w e r .  T h e  fu n d a m e n ta l  d i f f e r e n c e  be tween 

p o l i t i c a l  e v o lu t io n  in B r i t i a n  and in F rance  lies in th e  d i f f e r e n t  re la t ion  

be tw een  the se  tw o  ph enom ena .  T h e  c o n s t i t u t io n a l  use o f  p o w e r  in B r i t a in  

came b e fo re  d e m o c ra t iz a t io n ;  in F rance  i t  was de la ye d  b y  r e v o lu t i o n a r y  

a t te m p ts  at d e m o c ra t iz a t io n  ( A r o n ,  1968:60) .

In  h is  v ie w ,  t h e r e f o r e ,  th e  F re n c h  re v o lu t io n  a t te m p te d  to  i n t r o d u c e  a 

c o n s t i t u t i o n  s im i la r  to  t h a t  a l re a d y  e x i s t i n g  in B r i t a i n .  T h e  re v o lu t i o n a r y  

tem pes t  t h a t  fo l lo w e d  s w e p t  all  c o n s t i t u t io n s  w i th  i t  and  was fo l lo w e d  b y  a ser ies  

o f  g o v e rn m e n ts  - r e p u b l i c a n ,  r e v o l u t i o n a r y ,  im pe r ia l  - w h ic h  e x e rc is e d  po w e r  

a r b i t r a r i l y  and  d i c t a t o r i a l l y . He f u r t h e r  p o in ts  o u t  t h a t  d u r i n g  th e  n in e te e n th  

c e n t u r y  th e  c o n s t i t u t i o n  was re s p e c te d  in B r i t a in ,  and  a t  times in F rance  as 

w e l l ,  even th o u g h  e le c to ra l  laws w e re  c h a ra c te r i s e d  b y  r e s t r i c t i o n s  and v is ib le  

p o w e r  was in  th e  ha nds  o f  a small m in o r i t y .

M e kkes  (1940) p o in ts  o u t  t h a t  th e  de ve lo p m e n t  of  a p r o p e r  p a r l i a m e n ta r y  

de m o c ra t ic  sys tem  ( in  th e  m odern  sense o f  the  i n d iv d u a l  p o l i t i c a l  f reedom s o f  

B r i t s h  c i t i z e n s )  o n ly  to o k  p lace  in th e  p e r io d  fo l lo w in g  th e  "G lo r io u s  R e v o lu t io n "  

o f  1689, w hen  th e  c o n s t i t u t i o n a l  m o n a rc h y  was e s ta b l is h e d ,  r e s u l t i n g  in th e  

g u a ra n te e  no t  m e re ly  o f  i n d i v id u a l  c r im in a l  and  c iv i l  p r i v a t e  law l ib e r t ie s  u n d e r  

th e  r u le  o f  law , b u t  a lso o f  th e  c o n s t i t u t io n a l  r i g h t s  o f  p a r l ia m e n t .  R ig h ts  o f  

p o l i t i c a l  p a r t i c i p a t i o n  f o r  o r d i n a r y  c i t i z e n s  w e re  no t  e s ta b l is h e d  u n t i l  a f t e r  1689 

w i t h  th e  i n t r o d u c t i o n  o f  th e  f re edo m  o f  th e  p r e s s ,  f re edo m  o f  p e t i t i o n ,  r i g h t  

o f  asso c ia t ion  an d  asse m b ly  and the  f r a n c h is e  (w h ic h  was r e s t r i c t e d  to  th e  

a r i s t o c r a c y  u n t i l  1832 and  to  males u n t i l  th e  tw e n t ie s  o f  t h i s  c e n t u r y ) .

T h u s  A ro n  and  M e kke s ,  in  t h e i r  ana lyses  o f  B r i t i s h  p o l i t i c a l  h i s t o r y ,  

d e m o n s t ra te  t h a t  d e m o c ra cy  (on th e  bas is  o f  u n iv e rs a l  f r a n c h i s e )  was no t a 

ne c e s s a ry  o r  s u f f i c i e n t  c o n d i t io n  f o r  th e  i n s t i t u t i o n a l i s a t i o n  o f  th e  o th e r  

c o n s t i t u t i v e  p r in c ip le s  in  a c c o rd a n ce  w i t h  th e  re g u la t i v e  p r in c ip le s  o f  p u b l ic  

and  c iv i l  p r i v a t e  law , b u t  t h a t  i t  was more  a case o f  i n s t i t u t i o n a l i s i n g  the  

c o n s t i t u t i v e  p r in c ip le s  u n d e r  th e  g u id a n c e  o f  th e  r e g u la t i v e  p r in c ip le s  a d h e re d  

to  b y  th e  w ie ld e rs  o f  p o l i t i c a l  and  legal p o w e r .  In th e  case o f  E n g la n d  th is  

h a p p e n e d  u n d e r  g o v e rn m e n ts  t h a t  w e re  no t p o p u la r l y  e lec ted  in  th e  sense of 

one  man one v o te .  T h e  m e an ing  o f  th is  f o r  the  p r e s e n t  s i t u a t io n  in S ou th  A f r i c a
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is not that universal franchise should be postponed inde fin ite ly  while the main 

wielders of po litica l and legal power (who at th is  stage happen to be white) 

commit themselves to the above-mentioned regulative princip les and reform the 

present system in accordance w ith them w ith the hope that a fundamental righ ts  

political and legal cu ltu re  would spontaneously develop out of th is .

In the second section it  was stated that the strategy of negotiation (as proposed 

by Du Plessis and the South A frican Law Commission) is to be p re fe rred . When 

the main strategies fo r the implementation of a b ill of righ ts  are considered, 

the question of legitimacy (especially among those who are presently 

disenfranchised) is of the utmost importance. Those who propose the immediate 

in troduction of a fu ll-fled ged  b ill of r igh ts  underscore th is  in an 

uncompromising way. The immediate in troduction  of a fu ll-fled ged  justic iab le  

b ill of r igh ts  would mean tha t universal franchise must be introduced 

immediately w ith the effect tha t the present polarization, hatred and fear w ill 

be reflected at the polls. The proponents of the other two strategies realise 
tha t a b ill of r igh ts  cannot be introduced in a po litica lly  and ideologically 

polarized society in which the idea of fundamental righ ts  and the implementation 

of a b ill of r igh ts  are clouded w ith suspicion and fear. Moreover the sort of 

legal and politica l cu ltu re  tha t should support the function ing of a b ill o f righ ts  

is to ta lly  lacking in some quarters and in its in fancy in others. In the ligh t 

of the track record of the present government (w ith  reference to the 

accommodation of black aspirations and especially the entrenchment of racism 

in the present constitution in the name of reform) the immediate in troduction 

by the present government of a limited b ill of r igh ts  (marred o r not by the legal 

fic tion  of ethnic group r ig h ts ) could be the midas touch fo r any fu tu re  b ill of 

r ig h ts . The strategy of negotiation is to be p re fe rred  because the idea of a 

b ill of righ ts  would not be compromised and the depolarized atmosphere created 

by education and negotiation could be the cradle and k indergarten of a b ill of 

righ ts  legal cu ltu re  in South A frica , comprising the abovementioned regulative 

princip les of public and c iv il p riva te  law.
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