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SANCTUARY SCHOOLS IN THE P-20 PIPELINE: POLICIES TO CONSIDER

David Hoa Khoa Nguyen

President Trump’s immigration policies have sparked contentious political, societal, and litigious debates
surrounding undocumented immigration and specifically education for undocumented students. In response, many
municipalities and college campuses have declared themselves as “sanctuaries”-adopting policies to refuse to
collaborate and cooperate with federal immigration officials.! This article will: (1) briefly examine the current
state of affairs in educational attainment of undocumented students, (2) provide a history of the sanctuary
movement, and (3) examine various campus sanctuary policies and their implications. This background forms the

foundation to examine the liability and responsibility of colleges and universities in this sanctuary movement.

Educational Attainment of Undocumented Students

The lack of immigration policymaking at the federal level has caused a duality among undocumented youth-some
800,000 young people? have been able to benefit from participating in the Deferred Action for Childhood Arrivals
(DACA) program, while others either were not eligible or did not participate because of fear.* Undocumented
youth are often brought to the United *584 States by parents attempting to escape from poverty, violence,
devastation from natural disasters, etc.* Undocumented youth are living their lives like any other American
children-going to school, playing in the neighborhood, participating in high school activities. Given there has
been no legal path for these young people to fully engage in American society, they struggle to engage in

education, professional employment, and traveling abroad--things most Americans take for granted.

There are an estimated 11.7 million undocumented immigrants in the United States,’ 1.8 to 2.2 million of whom
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are eighteen years old or younger.® Since June 15, 2012, some undocumented youth have been eligible (and were
approved) to receive benefits from President Barack Obama’s DACA program.” Collectively, for the purposes of
this article and for the ease of reading, these young people are considered to be “DREAMers,” named after the
law that has been introduced approximately a dozen times to resolve this national issue. DREAMers share the
need for a comprehensive approach to inclusion in our national fabric through a pathway to legal status and

citizenship.

The U.S. Supreme Court first dealt with undocumented students and public education in Plyler v. Doe,® where the
Court prohibited states from denying undocumented students access to a free K-12 education and prohibited
school districts from charging tuition based on citizenship status.’ Justice Brennan ruled that this denial of
education was a violation of the Fourteenth Amendment’s Equal Protection Clause.!® Specifically, denial of
education would create a “lifetime of hardship” and a “permanent underclass” of individuals so that “it is doubtful
that any child may reasonably be expected to succeed in life if he is denied the opportunity to an education.”! As
a result, the U.S. Supreme Court afforded all children the opportunity to a K-12 education, regardless of
immigration status.'? Importantly, the Court stressed that the undocumented children “can affect neither their
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parents’ conduct nor their own status,”’” and consequently, it would be unfair to penalize the children for their

parents’ presence.

As undocumented youth matriculate from high school, their status poses challenges as they consider higher
education. Plyler opens access to primary and secondary education, but a high school diploma is not sufficient to
compete in today’s economy.'* Access to higher education is much more *585 uncertain for DREAMers as these
young people transition into adulthood and confront various legal, economic, and social barriers related to
financial aid and employment opportunities.'> These challenges continue as DREAMers seek out internships,
part-time jobs, and professional positions after graduation that require a Social Security Card.'® Given the existing
barriers to education for undocumented students, upon the election of President Donald Trump, some schools,

both K-12 and higher education, declared themselves as sanctuaries to provide a safe learning environment.!”



Sanctuary School Movement

There are approximately 200,000 to 225,000 DREAMers in the U.S.'® When it became clear that President Trump
would enact his policies against DREAMers, students and supporters began to demand that educational
institutions declare themselves ‘“‘sanctuaries” to protect students from President Trump’s planned mass
deportations. On November 15, 2016, Portland State University and Reed College became the first post-secondary
institutions to declare themselves sanctuary campuses'® and others followed. Many school districts and college
campuses declared themselves as “sanctuaries” as a goal to provide a safe and equitable learning environment for
all students, including undocumented and immigrant students who face wrongful detainment and deportation from
anti-immigration policies. Below is a sampling of educational institutions that declared themselves as

“sanctuaries.”

SAMPLING OF SANCTUARY SCHOOLS20

School Districts College & Universities
Beverly Public Schools (MA)?! City College of San Francisco®
Chicago Public Schools? Drake University**

Des Moines Public Schools? Emerson College?®




Las Cruces Public Schools? Pitzer College®®
Miami-Dade County Public Schools® Portland State University*
Milwaukee Public Schools®! Queensborough Community College??
Newark Public Schools*? Reed College**
Oakland Unified School District® San Francisco Art Institute®
Pittsburgh Public Schools®’ Santa Fe Community College’®
Portland Public Schools* Scripps College®
Broward County Public Schools (FL)*! Swarthmore College®
San Francisco Unified School District® University of Pennsylvania*
Santa Fe Public Schools* Wesleyan University*®

*586 The preceding image contains the references for 20, 21, 22, 23, 24, 25, 26, 27, 28, 29, 30, 31, 32, 33, 34, 35,

36, 37, 38, 39, 40, 41, 42, 43, 44, 45 and 46.



*587 “Sanctuary schools” have adopted a policy or set of policies that protect the rights of undocumented and
immigrant students; and while each institution has adopted different policies, their declarations, resolutions, and
statements have reiterated their support for their students.”’” For example, Swarthmore *588 College not only
declared support for their students but also for their community. This is unique since most institutions only
mention their students. There is not one specific policy that schools adopt, but they vary from refusing to
voluntarily share information with federal immigration officials, prohibiting physical access to federal
immigration officials, to providing distance-learning options for affected students.* Whether or not schools have
declared themselves as sanctuaries or not, they still have legal responsibilities to their undocumented and

immigrant students to protect their educational records, among other rights.*

Policies Considered by Sanctuary Schools

While institutions have adopted varying policies, below is a sampling of policies that sanctuary campuses have

adopted to reiterate their support for DREAMers.

SAMPLING OF SANCTUARY SCHOOL POLICIES50

* Refusing to voluntarily share information with federal immigration officials to the fullest extent of the law

* Refusing physical access for federal immigration officials to any and all school - owned land and facilities to

the fullest extent of the law




* Prohibiting campus police from: inquiring about an individual’s immigration status, enforcing immigration
laws, intimidating undocumented activists and protests, and/or participating with federal immigration officials

in immigration-related actions

« Refusing to use the federal government e-verify system®!

* Prohibiting discrimination in housing based on immigration status

* Supporting DREAMers’ equal access to enrollment, in-state tuition, financial aid, and scholarships

* Continuing to advocate for and support of the DACA program through lobbying policy- and lawmakers

* Requiring all contractors and subcontractors of the schools to agree and abide by to the institutional sanctuary

policies

* Providing distance-learning options for affected students

* Providing legal assistance to impacted students

*589 The preceding image contains the references for 50 and 51.

Schools’ Continued Legal Responsibilities




Whether schools declare themselves as sanctuaries or not, they continue to have legal responsibilities to their
students. The Federal Educational Rights and Privacy Act (FERPA) is a federal law that applies to all primary,
secondary, and postsecondary schools that receive federal funding through programs administered by the U.S.
Department of Education, such as federal financial aid.”> Under FERPA, educational institutions must protect

“educational *590 records,”>?

which is broadly defined to include records and information that are “directly
related to the student” and “maintained by an educational agency or institution.”>* Undocumented status is usually
voluntarily disclosed by students on applications during the admissions or financial aid process, which makes this
information and those records subject to protection under FERPA.>® Unless students consent to the release of this

information, if it is considered “directory information,”®

or if there is a court order or any other exceptions under
FERPA,* the law prohibits the disclosure of student information and records without their consent.’® As a result,
educational institutions should not release students’ immigration status to Immigration and Customs Enforcement
(ICE) or any other federal agency, unless directed by a lawful judicial order. Even if the school has been

presented with an order for a student’s immigration status, the school should make reasonable efforts to notify the

student of the order and inform the student that the information may be disclosed.”

It is also critical that institutional staff handling public records requests are properly trained to secure student
privacy. Interpretation of policy and procedure may vary among staff members, especially if training is lacking in
specificity. One human error that leaks immigration information with identifiers to immigration officials may be
detrimental to the educational attainment of a student. As such, institutions should consider funneling public
records requests either to their legal counsel or to a specified and trained individual to ensure the utmost

protection of student privacy.

Schools should also limit immigration enforcement on campus and preserve a safe learning environment for
students. On October 24, 2011, the U.S. Immigration and Customs Enforcement (ICE) issued a memorandum
instructing field office directors that no enforcement actions were to occur at, and were not to be focused on,

schools (pre-schools, primary, secondary, and post-secondary), hospitals, funeral sites, weddings or other



religious ceremonies, protests, and churches.®® While the memorandum is not binding law, it does provide critical
guidance that immigration enforcement actions are not to occur around or on school campuses. While the
guidance has not been *591 modified, in practice ICE has pushed the limits by arresting parents after dropping
children off at school, among other instances.®! Judicial officers have even petitioned for courthouses to be added

to the Sensitive Locations list as ICE has been arresting immigrants appearing for court hearings.®?

Depending on where the enforcement action is taking place, a warrant may or may not be required. The greater
the expectation of privacy from the student, the more likely a warrant is required.®* Schools may request that ICE
obtain a warrant and show this warrant to a school official before entering campus. Such a policy can be crafted
and facilitated by local police with immigration agencies. School police and security forces should be on alert to
potential immigration enforcement actions in order to intervene and ensure various constitutional rights of its
students are protected, such as 4th Amendment protection against unreasonable search and seizure, and 14th

Amendment protection of property and liberty interests, due process, and equal protection.

Sanctuary school policies are designed to provide a safe space for students to learn and resist. A safe space is an
“environment in which students are willing and able to participate and honestly struggle with challenging
issues.”® The creation and protection of these safe spaces for students have been shown to be impactful to the
educational attainment of students, especially low-income, first-generation, and ethnic minority students.®
Scholars in varying disciplines have found the importance of safe spaces to facilitate student engagement and
improve academic outcomes.®® ¥592 Safe spaces, as a result of a sanctuary declaration, can encompass multiple
purposes, such as affirming spaces, therapeutic spaces, supportive spaces, and empowering spaces.®’” By declaring
their school a sanctuary school, or by overtly declaring support and implementing sanctuary-like policies, leaders
are creating and supporting these various spaces for their DREAMers to learn, live, and thrive. The various
sanctuary school policies mentioned above serve students to make schools places of affirmation, therapy, support,
and empowerment by allowing students to continue their education and openly protest, resist, and address their

concerns.



Concluding Recommendations

The declaration by a school or college/university campus to become a sanctuary is political, and the outcomes can
vary based on the geographic location of the school.®® As a result, educational leaders should carefully think
through the implications of such a declaration. However, a sanctuary school declaration can be advantageous for
educational institutions to create safe zones for their undocumented and immigrant students. By adopting some of
the above policies, it is an affirmative statement of support for a marginalized population. The use of the word
“sanctuary” allows for the educational institution to join a national movement of more than 200 school districts
and college campuses.® However, just adopting policies is not enough. The implementation of these policies is

critical.

When considering adoption of a resolution to become a sanctuary, educational institutions and their leaders

should consider the following:

1. Conduct research to examine potential implications of a sanctuary declaration, such as state appropriations

and/or state and local political support for school and campus initiatives.

2. Reach out to counterparts at other school districts and/or college campuses to learn about their experiences with

their sanctuary declaration.

3. Involve and include a wide array of stakeholders, such as students, families, faculty, staff, community

members, and business leaders to build support for a resolution.

4. Prepare and outline administrative procedures for faculty and staff to implement and follow policies that will

protect students.
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5. Train faculty and staff to ensure that all employees are aware of the procedures and the implications of the
resolution. This training may also require cultural competency training if employees have not been extensively

exposed to this issue previously.

6. Gather supporters to issue a strong public announcement to students, families, and the community.

*593 7. Be clear with the public about the purpose and goals of the declaration; be clear about what the school or

campus can and cannot do as a result of the declaration and existing state and federal laws.

8. Set up a system to monitor the implementation of these policies and record instances that have utilized the new

policies to protect students so that administration can evaluate and assess the policy changes.
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