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ABSTRACT

The law  r e l a t i n g  t o  l a n d l o r d  and  t e n a n t  i s  o f  s p e c i a l  

econom ic  and  s o c i a l  i m p o r t a n c e  i n  c o n t e m p o r a r y  N i g e r i a .

A t  t h e  same t im e  a fo rm  o f  g r a n t  "by t h e  i s s u e  o f  ” a r i g h t  

o f  o c c u p a n c y ” ( a n a l o g o u s  t o  a l e a s e )  h a s  b e e n  t h e  p r e f e r r e d  

means im p o sed  b y  S t a t u t e  f o r  t h e  p u b l i c  r e g u l a t i o n  o f  t h e  

u s e  an d  a l i e n a t i o n  o f  l a n d  i n  t h e  N o r t h e r n  R e g io n  w h ic h  

c o m p r i s e s  t h r e e - q u a r t e r s  o f  t h e  l a n d  a r e a  o f  N i g e r i a .

E X cep t  i n  L a g o s ,  a n  a l i e n  c a n n o t  q c q u i r e  a  b e t t e r  t i t l e  

t o  l a n d  t h a n  b y  way o f  a l e a s e  f o r  up  t o  a  maximum p e r i o d  

o f  99 y e a r s .

The N i g e r i a n  law  o f  l a n d l o r d  a n d  t e n a n t  i s  a t  t h e  sane  

t im e  a n  e x t r e m e l y  compbx o n e ,  s i n c e  t h e  la w  c o m p r i s e s  

s e v e r a l  d i s t i n c t  b o d i e s  o f  r u l e s ,  t r a c e a b l e  t o  d i f f e r e n t  

o r i g i n s ,  w h i c h  h a v e  t o  b e  com pared  and  r e c o n c i l e d ,  b o t h  

f o r  a c a d e m ic  s t u d y  an d  f o r  p r a c t i c a l  a p p l i c a t i o n .  T h is  lav; 

i n c l u d e s  t h e  common an d  s t a t u t e  la w  o f  E n g l a n d ,  N i g e r i a n  

l e g i s l a t i o n  am ending  t h e  E n g l i s h  l a w ,  s p e c i a l  e n a c t m e n t s  

s u c h  a s  t h e  A c q u i s i t i o n  o f  Land  b y  A l i e n s  Law o f  E a s t e r n  

N i g e r i a )  a n d  many d i f f e r e n t  s y s t e m s  o f  u n w r i t t e n  c u s to m a r y  

l a w .

I n  t h i s  t h e s i s  an  a t t e m p t  h a s  b e e n  made t o  r e s t a t e  t h e  

m a in  p r i n c i p l e s  o f  t h e  a p p l i c a b l e  l a w s ,  and  a t  t h e  same t im e  

t o  make a j u r i s p r u d e n t i a l  c o m p a r i s o n  o f  t h e  i n s t i t u t i o n s ,



c o n c e p t ,  r u l e s  and  t e c h n i q u e s  o f  t h e  d i f f e r e n t  b o d i e s  

o f  l a w ,  w i t h  a v ie w  t o  t h e i r  e x p l a n a t i o n  and  h a r m o n i z a t i o n .

C h a p t e r  1 g i v e s  a h i s t o r i c a l  s k e t c h  o f  t h e  la w s  a p 

p l i c a b l e  i n  N i g e r i a  and  d e s c r i b e s  t h e  c o u r t s  w h ic h  o p e r a t e  

t h e s e  l a w s .

CEIapter 2 g e a l s  w i t h  t h e  l a n d  l a w s  o f  t h e  c o u n t r y  i n  

g e n e r a l .

C h a p t e r  3 a n a l y s e s  t h e  c o n c e p t  o f  t h e  r e l a t i o n  b e t w e e n

l a n d l o r d  and  t e n a n t  and  d i s t i n g u i s h e s  i t  f rom  o t h e r  s i m i l a r

r e l a t i o n s h i p s .

C h a p t e r  ig g i v e s  an  a c c o u n t  o f  t h e  u s u a l  m e th o d s  o f  

c r e a t i n g  t e n a n c i e s  an d  C h a p t e r  5 e x a m in e s  t h e  s c o p e  o f  t h e  

g r a n t  once  a v a l i d  t e n a n c y  h a s  b e e n  c r e a t e d .

The d u t i e s  im p o s ed  on  l a n d l o r d s  an d  t e n a n t s  a r e  

d e a l t  w i t h  i n  C h a p t e r  6 .

C h a p t e r  7 d i s c u s s e s  t h e  d e t e r m i n a t i o n  o f  t e n a n c i e s  

w h i l e  C h a p t e r  8 e x a m in e s  t h e  r e s t r i c t i o n s  im p o sed  u p o n  

l a n d l o r d s  b y  two p i e c e s  o f  l e g i s l a t i o n  w h ich  h a v e  b e e n  

a p p l i e d  more o r  l e s s  i n  t h e  same way a s  t h e  E n g l i s h  R e n t  

A c t s .

The t h e s i s  c o n c l u d e s  w i t h  a d e s c r i p t i o n  o f  S u c c e s s i o n  

t o  t h e  r i g h t s  an d  d u t i e s  o f  l a n d l o r d s  a n d  t e n a n t s .
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H i s t o r i c a l  B a c k g ro u n d ; ■

A f u l l  a p p r e c i a t i o n  o f  t h e  p r o b le m s  i n v o l v e d  i n

t h e  lav; r e l a t i n g  t o  L a n d lo r d  an d  T e n a n t  i n  N i g e r i a  c a n

o n ly  b e  g a i n e d  i f  t h e  h i s t o r i c a l  b a c k g r o u n d  on  w h ic h

th e y  a r e  b a s e d  i s  b r i e f l y  e x p l a i n e d .

N i g e r i a ,  w h ic h  becam e a n  i n d e p e n d e n t  c o u n t r y

w i t h i n  t h e  Commonwealth on 1 s t*  O c t o b e r ,  I 9 6 0 ,  w as

a  c r e a t i o n  o f  t h e  B r i t i s h  who, t o g e t h e r  w i t h  o t h e r

E u ro p e a n  n a t i o n s ,  w e re  o r i g i n a l l y  a t t r a c t e d  t o  V/est
2

A f r i c a  b y  t h e  p r o s p e c t  o f  t r a d e  f i r s t  m a in ly  i n  

p e p p e r ,  g o l d ,  i v o r y  an d  pa lm  o i l ^ ,  a n d  l a t e r  i n  s l a v e s .

But when s l a v e  t r a d e  was made i l l e g a l  e a r l y  i n  t h e  n i n e 

t e e n t h  c e n tu ry ^ - ,  t h e  B r i t i s h  r e m a in e d  t h e r e  l a r g e l y  f o r  

t h e  p u r p o s e  o f  e f f e c t i v e l y  p u t t i n g  down t h e ‘i l l e g a l  

t r a d e  an d . e s t a b l i s h i n g  l a w f u l  com m erce .

T 7  N i g e r i a n  In d e p e n d e n c e  A c t ,  1 9 6 0 ," 8 & 9 L l i z .  2  C h .5 5 j  " 
L .N . 175 o f  I 9 6 0 .

2 .  N iv e n ,  C . R . ,  A S h o r t  H i s t o r y  o f  N i g e r i a , 1 9 5 2 ,PP* 136-14-2 . 
D i k e , K • 0 *, T ra d e  and  P o l i t i c s  i n  t h e  N i g e r  D e l t a , 1 9 5 6 , 
p p .  1 -  1 8 .  B u r n s ,  A . C . ,  H i s t o r y  o f  N i g e r i a , 4 - th . e d . , 
194-8, C hap. v i .
L u g a rd ,  L ad y , A T r o p i c a l  D e p e n d e n c y , p p .  222  -  355*

3« N iv e n ,  C . R . , o p .  c i t . p .  139*
4-. Denmark d e c l a r e d  t h e  s l a v e  t r a d e  i l l e g a l  i n  1802  an d  i n  

1804: t h e  U n i t e d  S t a t e s  o f  A m e r ic a  p r o h i b i t e d  t h e  im p o r t  4
o f  s l a v e s ;  i n  1807 t h e  B r i t i s h  P a r l i a m e n t  p a s s e d  a n



c o n t .  p r o h i b i t i n g  t h e  c a r r i a g e  o f  s l a v e s  i n  B r i t i s h  
s h i p s  an d  t h e i r  l a n d i n g  i n  B r i t i s h  C o l o n i e s .
I n  1811  s l a v e r y  was made a  f e l o n y  i n  B n g la n d ,  i n  
1824 i t  was d e c l a r e d  a  p i r a c y  a n d  w as a b o l i s h e d  
i n  B r i t i s h  V/est I n d i e s  i n  1 8 3 4 :  N iv e n ,  o p . c i t .
p .  1 4 3 ;
B u r n s ,  o p .  c i t . p .  73*



2 .

The m ost s i g n i f i c a n t  la n d m a rk s  i n  t h e  a t t e m p t  t o

e s t a b l i s h  a  m ore p e rm a n e n t  c o n t a c t  w e re  ( i )  1 8 4 9 ,  w hen

a n  L n g l i s h  t r a d e r ,  J o h n  B e e c r o f t , was a p p o i n t e d  C o n s u l

f o r  t h e  B i g h t s  o f  B e n in  an d  B i a f r a  w i t h  h e a d q u a r t e r s

a t  F e rn a n d o  Po , a n  i s l a n d  s o u t h  o f  N i g e r i a ;  ( i i )  1 8 6 2 ,

when L agos was a n n e x e d  a s  a " C o lo n y  a n d  S e t t l e m e n t  o f

t h e  Crown'* ; a n d  ( i i i )  1 8 9 1 ,  w hen e f f e c t i v e  s t e p s  w e re

t a k e n  f o r  t h e  e s t a b l i s h m e n t  o f  a  s y s t e m  o f  g o v e rn m e n t

o v e r  t h e  c o a s t a l  d i s t r i c t s  e x t e n d i n g  f ro m  t h e  w e s t  o f

t h e  N ig e r  D e l t a  t o  t h e  C a m ero o n s . T h i s  c o a s t a l  d i s t r i c t
7h a d  b e e n  d e c l a r e d  a  P r o t e c t o r a t e  i n  1885* The O i l

L i v e r s  P r o t e c t o r a t e  was e x t e n d e d  o v e r  t h e  H i n t e r l a n d  -
8b y  a n  O r d e r - i n - C o u n c i l  i n  1893  an d  re n a m e d  t h e  N i g e r

7
C o a r t  P r o t e c t o r a t e .  And f u r t h e r  u n d e r  t h e  l e a d e r s h i p  

o f  S i r  G eorge  Taubman A dd ie  who h a d  b o u g h t  o u t  o t h e r  

r i v a l  E u ro p e a n  m e r c h a n t s ,  t h e  t e r r i t o r i e s  i n  t h e  c e n t r e  

an d  a lo n g  t h e  L i v e r  N ig e r  fo rm e d  a n o t h e r  d i v i s i o n  

d i s t i n c t  f ro m  b o t h  t h e  C o lony  a n d  P r o t e c t o r a t e  o f  L ag o s  

an d  t h e  N ig e r  Coe.st P r o t e c t o r a t e .

5 .  D ik e ,  o p . c i t . p .  9 5 •
6 .  A summary o f  t h e  h i s t o r y  o f  L ag o s  i s  g i v e n  by  O s b o rn e ,  C. 

J .  i n  A .-G . v ♦ J o h n  H o l t  & C o . & 0 r s . ( 1 9 1 0 ) ,  2 N .L .R .  1 , 
p p .  2 -  6 ,  an d  i n  Q d u n tan  O n is iw o  v .  A . - G . ( 1 9 1 2 )
2 N .L .R . 7 9 ,  a t  p .  808 an d  by  L o rd  H a ld a n e  i n
Amodu T i fj a n i  v .  S e c r e t a r y ,  S o u t h e r n  N i g e r i a  ( 1 9 2 1 )  2 A.C,
399 a t  p .  4 0 6 .

7 .  The P r o t e c t o r a t e  was known a s  O i l  R i v e r s  P r o t e c t o r a t e :  
B u r n s ,  o p .  c i t . p .  159*

8 .  Meek, Land T e n u r e , p .  6 .
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T h i s  t h i r d  d i v i s i o n  came u n d e r  t h e  a d m i n i s t r a t i o n  o f

t h e  N a t i o n a l  A f r i c a n  Company, L i m i t e d ,  w h ic h  was
9g r a n t e d  a  R o y a l  C h a r t e r '  on  1 0 t h .  J u l y ,  1886  an d

t h e  name o f  w h ic h  v^as s o o n  a f t e r w a r d s  c h a n g e d  t o  t h e

R o y a l  N i g e r  Company, C h a r t e r e d  an d  L i m i t e d . " ^

Num erous t r e a t i e s ,  some o f  th e m  o f  d o u b t f u l  l e g a l  
11v a l i d i t y ,  w e re  a t  v a r i o u s  t i m e s  c o n c lu d e d  w i t h  t h e

K in g s ,  C h i e f s  a n d  o t h e r  l o c a l  H eadm en, e i t h e r  on  b e h a l f

o f  t h e  Crown o r  o f  t h e  Company. I n  some c a s e s  m i l i t a r y

e x p e d i t i o n s  w e re  r e q u i r e d  t o  s u b j u g a t e  t h e  l o c a l  C h i e f s

an d  t h e i r  C o u n c i l s . 1^ F i n a l l y ,  a t  t h e  en d  o f  1899 t h e

Com pany!s  C h a r t e r  was r e v o k e d  a n d  t h e  C o lo n y  o f  L a g o s

an d  t h e  P r o t e c t o r a t e s  o f  S o u t h e r n  an d  N o r t h e r n  N i g e r i a  
13w e re  d e c l a r e d  ^ a n d  b r o u g h t  u n d e r  d i r e c t  B r i t i s h  

a d m i n i s t r a t i o n .

9 .  I h e  p r o v i s i o n s  o f  t h e  C h a r t e r  a r e  v e r y  i n t e r e s t i n g  f o r  
i n  a d m i n i s t r a t i o n  o f  J u s t i c e :  " C a r e f u l  r e g a r d  s h a l l  
a lw a y s  b e  h a d  t o  t h e  c u s to m s  a n d  la w s  o f  t h e  c l a s s ,  
t r i b e , o r  n a t i o n  t o  w h ic h  t h e  p a r t i e s  r e s p e c t i v e l y  
b e l o n g ,  e s p e c i a l l y  w i t h  r e s p e c t  t o  t h e  h o l d i n g , 
p o s s e s s i o n ,  t r a n s f e r ,  a n d  d i s p o s i t i o n  o f  l a n d s  a n d  
g o o d s ,  sind t e s t a t e  o r  i n t e s t a t e  an d  o t h e r  r i g h t s  o f  
p r o p e r t y  a n d  p e r s o n a l  r i g h t s . "

1 0 .  L ady  L u g a r d ,  o p .  c i t . ,  p .  356 -  3 7 2 .
1 1 .  L o rd  H a i l e y ,  N a t i v e  A d m i n i s t r a t i o n , P a r t  I I I ,  p .  8 9 ;

L u g a r d ,  P o l i t i c a l  M em oranda, No. 1 6 .
12* L ady  L u g a r d ,  o p .  c i t . ,  pp* 4 1 7  -  4 4 8 ;

B u r n s ,  op* c i t . p p .  146 -  7 ;  N iv e n ,  p .  209*
1 3 .  N i g e r i a  O r d e r - i n - C o u n c i l ,  1 8 9 9 ;  d a t e d  D e c .  2 7 ,  1899*
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The name " N i g e r i a ” was f i r s t  s u g g e s t e d  i n
14The T im es n e w s p a p e r  b y  a  c o r r e s p o n d e n t  who i n  

a  l e t t e r  d a t e d  8 t h .  J a n u a r y ,  1897> u r g e d  t h a t

" i t  may b e  p e r m i s s i b l e  t o  c o i n  a  
s h o r t e r  t i t l e  f o r  t h e  a g g l o m e r a t i o n  
o f  p a g a n  a n d  Mahommedan S t a t e s  w h ic h  
h a v e  b e e n  b r o u g h t  by  t h e  e x e r t i o n s  
o f  t h e  R o y a l  N i g e r  Company w i t h i n  t h e  
c o n f i n e s  o f  t h e  B r i t i s h  P r o t e c t o r a t e  
a n d  t h u s  f o r  t h e  f i r s t  t i m e  i n  t h e i r  
h i s t o r y  b e  d e s c r i b e d  a s  a n  e n t i t y . . . .
The name 1 N i g e r i a 1 a p p l y i n g  t o  no 
o t h e r  p o r t i o n  o f  A f r i c a  m ay, w i t h o u t  
o f f e n c e  t o  any  n e i g h b o u r s ,  b e  a c c e p t e d  
a s  c o - e x t e n s i v e  w i t h  t h e  t e r r i t o r i e s  
o v e r  w h ic h  t h e  R o y a l  N i g e r  Company h a s  
e x t e n d e d  B r i t i s h  i n f l u e n c e ,  an d  may 
s e r v e  t o  d i f f e r e n t i a t e  th e m  f ro m  t h e  
B r i t i s h  C o lo n y  o f  L ag o s  a n d  t h e  N i g e r  
P r o t e c t o r a t e  on  t h e  c o a s t  a n d  f ro m  t h e  
F r e n c h  t e r r i t o r i e s  o f  t h e  U p p er  N i g e r . "  15

T h i s  s u g g e s t i o n  was r e s t r i c t e d  t o  t h e  p r e s e n t

N o r t h e r n  R e g io n  b u t  t h e  B r i t i s h  G overnm en t i n  a d o p t i n g

i t  a p p l i e d  t h e  name t o  c o v e r  b o t h  t h e  C o lo n y  o f  L ag o s

and  t h e  N ig e r  C o a s t  P r o t e c t o r a t e  a s  w e l l  a s  t h e  " p a g a n

a n d  Mahommedan S t a t e s " .  Thus on 1 s t #  J a n u a r y ,  1 9 0 0 ,

t h e  p r e s e n t  N i g e r i a  was o f f i c i a l l y  b o r n  a s  a  n a t i o n  -

a  n a t i o n  w hose s y s t e m s  o f  l a n d  t e n u r e  was b o u n d  t o

f a s c i n a t e  an d  p u z z l e  l a w y e r s  o f  d i f f e r e n t  g e n e r a t i o n s .

1 4 .  M iss  F l o r a  Shaw, who l a t e r  b ecam e Lady L u g a r d :  s e e
Meek, Land. T e n u r e  a n d  L and  A d m i n i s t r a t i o n  i n  N i g e r i a  
a n d  C a m e ro o n s , 1957* P* 7*

15* The T im e s , F r i d a y ,  8 J a n u a r y ,1 8 9 7 j P*0 p a r a . 5 *  From 
1897 o n w ard s  t h e  C h r o n i c l e r  o f  t h e  A n n u a l  R e g i s t e r  
(L ondon^ L ongm ans, G re e n  & C o . )  s t a r t e d  t o  d e s c r i b e  
e v e n t s  i n  t h i s  p a r t  o f  W est A f r i c a  u n d e r  t h e  h e a d i n g s  
L a g o s ,  N i g e r i a ,  a n d  N i g e r  C o a s t  P r o t e c t o r a t e  -  t h e r e b y  
s u b s t i t u t i n g  " N i g e r i a "  f o r  " R o y a l  N ig e r  Com pany’ s  
t e r r i t o r y "  ( i . e .  p r e s e n t  N o r t h e r n  N i g e r i a )  i n  t h e  
e a r l i e r  v o lu m e s :  S ee  A n n u a l  R e g i s t e r * 1 8 9 7 > P * 3 8 3 ; c . f *
i n  1 8 9 6  e d i t i o n ,  p p . 3 7 8 - 9 ,  a l s o  1895 e d .  p p . 3 7 0 - 3 7 1 .
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L ag o s  becam e t h e  c a p i t a l  o f  t h e  w h o le  co o a n try ,

b u t  i n  s p i t e  o f  t h e  c e n t r a l i s a t i o n  o f  a d m i n i s t r a t i o n ,

t h e  C o lo n y ,  t h e  S o u t h e r n  an d  N o r t h e r n  P r o v i n c e s

c o n t i n u e d  t o  b e  r e g a r d e d  a s  s e p a r a t e  u n i t s  f o r  many

p u r p o s e s ,  p a r t i c u l a r l y  f o r  p u r p o s e s  o f  l a n d  a d m i n i s t r a t i o n *

I n  1 9 0 6 ,  t h e  C o lo n y  o f  L agos  w as j o i n e d  w i t h  t h e

P r o t e c t o r a t e  o f  S o u t h e r n  N i g e r i a  u n d e r  a  s i n g l e  
16g o v e r n m e n t .  w i t h  h e a d q u a r t e r s  a t  L a g o s ,  b u t  w i t h

d i v i s i o n a l  h e a d q u a r t e r s  a t  V /a r r i  an d  C a l a b a r  f o r  t h e

C e n t r a l  a n d  E a s t e r n  P r o v i n c e s  r e s p e c t i v e l y .  The

a d m i n i s t r a t i o n  o f  S o u t h e r n  a n d  N o r t h e r n  N i g e r i a  w as
17a m a lg a m a te d  i n  1914  , b u t  i n  s p i t e  o f  t h i s  t h e r e  w as

no u n i f i c a t i o n  o f  t h e  l e g i s l a t u r e .

The G o v e rn o r  i n  C o u n c i l  e n a c t e d  O r d in a n c e s  t h a t

a p p l i e d  t o  t h e  C o lo n y  a n d  S o u t h e r n  P r o v i n c e s  b u t  t h e

G o v e r n o r ,  i n  t h e o r y  a t  l e a s t 9 r u l e d  t h e  N o r th  b y  m eans

o f  p e r s o n a l  d e c r e e s ,  t h o u g h  i n  p r a c t i c e  many o f  t h e s e

P r o c l a m a t i o n s  ( a s  t h e  la w s  w e re  c a l l e d )  w e re  e x t e n s i o n s
1 so f  t h e  O r d in a n c e s  o f  S o u t h e r n  N i g e r i a  t o  t h e  N o r t h .

T h i s  d u a l i t y  c o n t i n u e d  u n t i l  t h e  c o n s t i t u t i o n a l  r e f o r m s  

o f  1947 w h ic h  u n i f i e d  t h e  l e g i s l a t u r e .  The e f f e c t  o f  

t h e  d u a l  s y s t e m  o f  l e g i s l a t i o n  i s  m o s t  v i s i b l e  i n  t h e  

f u n d a m e n t a l l y  d i f f e r e n t  n a t u r e  o f  l e g a l  i n t e r e s t s  i n  

l a n d  w h ic h  a  n a t i v e  a c q u i r e s  i n  t h e  S o u th  f ro m  t h o s e  

o f  t h e  N o r t h . ^

1 6 .  N iv e n ,  o p . c i t . p . 1 7 3 :  B u r n s ,  o p . c i t . p .  2 0 1 .
17* N iv e n ,  o p . c i t . p . 2 3 8 .  B u r n s ,  o p . c i t . p .  2 0 3 .

L e t t e r s  P a t e n t  o f  2 9 t h . N o v .  1913> a n d  N i g e r i a  
P r o t e c t o r a t e  O r d e r - i i i - C o u n c i l , 1 9 1 3 ,d a t e d  N o v .2 2 , 1913*

1 8 .  E l i a s ,  G ro u n d w o rk , p p . 22  -  3*



T h is  i s  due  t o  t h e  L and  an d  N a t i v e  R i g h t s  
O r d i n a n c e ,  1 9 1 6 ,  now L and  T e n u re  Law, 1 9 6 2 , 
f o r  w h ic h ,  s e e  b e lo w .
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From F e b r u a r y ,  1 9 2 4 , b o t h  t h e  N o r t h e r n  an d

S o u t h e r n  p o r t i o n s  o f  t h e  o l d  G erm an C am eroons w e re

a d m i n i s t e r e d  a s  i n t e g r a l  p a r t s  o f  N i g e r i a ,  b u t ,

S o u t h e r n  C am eroons o p t e d  t o  q u i t  t h e  F e d e r a t i o n  o f

N i g e r i a  a f t e r  a  p l e b i s c i t e  i n  1 9 6 1 ,  b u t  N o r t h e r n
20C am eroons i s  now a  p a r t  o f  t h e  F e d e r a t i o n ,

From 1 s t ,  A p r i l ,  1 9 3 9 , t h e  S o u t h e r n  P r o v i n c e s  

w ere  d i v i d e d  i n t o  tw o  s e p a r a t e  e n t i t i e s  c a l l e d  t h e  

W e s te rn  an d  t h e  E a s t e r n  P r o v i n c e s  r e s p e c t i v e l y
2

From 1 9 4 7 s when a  r e v i s e d  C o n s t i t u t i o n  was i n t r o d u c e d ,
•»3‘t h r e e  R e g io n a l  H o u ses  o f  A sse m b ly  w e re  e s t a b l i s h e d ^

a n d  by  v a r i o u s  o t h e r  am endm ents a  f e d e r a l  f o rm  o f

g o v e rn m e n t  was s e t  u p  i n  1954 s o  t h a t  on  t h e  ev e  o f

in d e p e n d e n c e  on 1 s t ,  O c to b e r ,  I 9 6 0 ,  N i g e r i a  c o m p r i s e d
4f o u r  l e g i s l a t i v e  an d  j u d i c i a l  u n i t s :

( a )  The F e d e r a l  T e r r i t o r y ;

0 0  E a s t e r n  N i g e r i a ;

( c )  'W estern  N i g e r i a ;

( d )  N o r t h e r n  N i g e r i a ,  ( f r o m  1 s t .  J u n e ,  
1 9 6 1 , t h i s  i n c l u d e s  t h e  f o r m e r  
N o r t h e r n  C a m e ro o n s . )

2 0 .  N i g e r i a n  C o n s t i t u t i o n  F i r s t  Amendment A c t ,  1 9 6 1 ,  -  
No. 24  o f  1 9 6 1 .

1 .  B ut s e e  Re p o r t  o f  t he  N a t i v e  C o u r t s  ( E a s t e r n  R e g io n ) ,  
p a r a . 8 .

2 . N i g e r i a  ( L e g i s l a t i v e  C o u n c i l )  O r d e r ^ i n - C o u n c i l ,  1 9 4 6 , 
No. 1 3 7 0 , P a r t  I  ( i i ) ;  G overnm en t P u b l i c a t i o n s ,  L a g o s .  
E z e r a ,  K a lu ,  C o n s t i t u t i o n a l  D e v e lo p m e n ts  i n  N i g e r i a , 
I 9 6 0 , p .  68 f f .

3* But t h e y  w e re  n e t  au to n o m o u s a t  t h i s  p e r i o d :  R e p o r t . b y  
C o n fe r e n c e  on  t h e  N i g e r i a n  C o n s t i t u t i o n , 1 9 5 3 ,Cmd 8 9 3 4 ,

p a r a *  7 -
4 .  The N ig e r ia .  ( C o n s t i t u t i o n )  0 r d e r - i n - C o u n c i l , 1 9 6 0 ,

No. 1 6 5 2 , S e c o n d  S c h e d u l e ,  C a p .  1 .  s s  2 & 3 .
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As a l r e a d y  h i n t e d ,  t h e  la w  r e l a t i n g  t o  L a n d l o r d  

a n d  T e n a n t  i n  N i g e r i a  c a n n o t  h e  s t u d i e d  i n  i s o l a t i o n  . 

f ro m  o t h e r  lav /s  a p p l i c a b l e  i n  t h e  c o u n t r y :  i t  i s

d e e p l y  c o n n e c t e d  w i t h  t h e  w h o le  l e g a l  s y s t e m ,  a  

s y s t e m  w h ic h  i t s e l f  i s  s o  c o m p le x  t h a t  i t s  d e s c r i p t i o n  

m u s t fo rm  a  b a c k g r o u n d  t o  a n  e x p o s i t i o n  o f  a n y  b r a n c h  

o f  N i g e r i a n  Law.

The w h o le  b o d y  o f  m o d e rn  N i g e r i a n  law  d e r i v e s  

f ro m  t h r e e  d i f f e r e n t  s y s t e m s  o f  l a w ,  v i s : -

( i )  C u s to m a ry  l a w s ;

( i i ) I s l a m i c  l a w ;

( i i i )  E n g l i s h  la w  ... ma, w h ic h  i s  t h e  
b a s i s  o f  t h e  G e n e r a l  Law.

The i n d i g e n o u s  s y s t e m s  m ig h t  n o t ,  u n d e r  A u s t i n 1s

i m p e r a t i v e  t h e o r y ,  come w i t h i n  t h e  d e f i n i t i o n  o f  l a w ,

b u t  h i s  i n t e r p r e t a t i o n  o f  la w  i s  now g e n e r a l l y  r e g a r d e d  
5a s  o u tm o d e d . B e f o r e  t h e  B r i t i s h  came t o  N i g e r i a  t h e r e  

was no  c e n t r a l  m a c h in e r y  f o r  t h e  a d m i n i s t r a t i o n  o f  

j u s t i c e  t h r o u g h o u t  t h e  c o u n t r y :  t h e  p r a c t i c e  v a r i e d

w i t h i n  t h e  d i f f e r e n t  l o c a l i t i e s  a n d  w as p a r t l y  b a s e d  

on  t h e  s o c i a l  o r g a n i s a t i o n .

I n  E a s t e r n  N i g e r i a ,  w h e re  t h e  m a in  i n h a b i t a n t s  

a r e  t h e  I b o s ,  j u d i c i a l  a d m i n i s t r a t i o n  l a y  i n  t h r e e  

b o d i e s :

5* See  e . g .  D. L lo y d ^  I n t r o d u c t i o n  t o  J u r i s p r u d e n c e . J/\ t
d/7

j



( a )  The e x t e n d e d  f a m i l y  o r  um unna 
a s  t h e  I b o s  c a l l  i t . . ■

( b )  The v i l l a g e  o r  O gbe. ^

( c )  The to w n  o r  O bodo.

G u s to m a ry  p o l i t i c a l  a n d  l e g a l  a u t h o r i t y  was v e s t e d
8i n  t h e  E l d e r s ;  a  s y s t e m  o f  a p p e a l s  i n  l a n d  m a t t e r s

9l a y  f ro m  um unna t o  O g b e , t h e n c e  t o  t h e  Obodo.

I n  W e s te rn  N i g e r i a ,  a c c o r d i n g  t o  A j i s a f e ,

t!e v e r y  t r i b e ^  h a s  i t s  own fo rm  o f  
g o v e r n m e n t .  The K in g  i s  t h e  p a ra m o u n t
r u l e r  T h e r e  a r e  c h i e f  a d v i s e r s  t o
t h e  K in g ,  who fo rm  t h e  e x e c u t i v e  o r  
P r i v y  C o u n c i l , . . .  .T he  to w n s  a n d  
v i l l a g e s  a r e  g o v e r n e d  by  t h e  
s u b o r d i n a t e  c h i e f s . "  ( 1 2 . )

6 .  "O gbe" may a l s o  c o n n o t e  a  g e o g r a p h i c a l  r a t i i e r ~ t l i a n  '
s o c i a l  g r o u p .

7» L o rd  H a i l e y  i m p l i e s  t h a t  among t h e  I b o s  e a c h  v i l l a g e  
was a n  i n d e p e n d e n t  p o l i t i c a l  u n i t  -  N a t i v e  
Admi n i s t r a t i o n  i n  t h e  B r i t i s h  A f r i c a n  T e r r i t o r i e s , P t  • 111 
p .  1 5 2 .  M iss  M.M. G re e n  s t a t e s  e x p r e s s l y  t h a t  " e a c h  

. v i l l a g e  i s  l a r g e l y  a n  i n d e p e n d e n t  u n i t  m a n a g in g  i t s  own 
a f f a i r s ” -  L and  T e n u re  i n  a n  I b o  V i l l a g e , p .  3* c . f *  
B u r n s ,  o p . c i t . p .  54*• W ith  g r e a t e s t  r e s p e c t  t o  t h e s e  
and  o t h e r  w r i t e r s  o f  t h i s  s c h o o l ,  t h e  s t a t e m e n t  i s  
i n a c c u r a t e .  S ee  Ivleeh, O . K . ,  Law a n d  A u t h o r i t y  i n  a . 
N i g e r i a n  T r i b e , 1950  ©&• p p . 8 8 - 9 0  f o r  a  f a i r l y  a c c u r a t e  
d e s c r i p t i o n  o f  I b o  p o l i t i c a l  o r g a n i s a t i o n  t h o u g h  D r.M eek  
d i d  n o t  d i s c o v e r  t h a t  p o l i t i c a l  a u t h o r  i t y  may u l t i m a t e l y  
l i e ,  n o t  i n  t h e  O bodo , b u t  i n  Ebo Mba -  a  f e d e r a t i o n  o f  
O bodos. F o r  t h e  d i f f i c u l t y  i n v o l v e d  i n  a n a l y s i n g  I b o  
s o c i a l  o r g a n i s a t i o n  s e e  "L in e a g e  a n d  L o c a l i t y  among t h e  
M b a - t s e  I b o ” b y  E . A r d e n e r ,"" (1959)  29 A f r i c a . 113 £ £ •

8 .  I n  c r i m i n a l  c a s e s  i t  may l i e  t o  Ebo Mba.
9* F o r  t h e  ’H ouse  S y s t e m ’ p e c u l i a r  t o  t h e  R i v e r s  an d  C a la b a r  

P r o v i n c e s  o f  E a s t e r n  N i g e r i a ,  s e e  D ik e ,  K . O . ,  T ra d e  an d  
P o l i t i c s  i n  t h e  N i g e r  D e l t a  I 8 3 O - I 885  p p * 3 4 - 7 ;  1 3 6 -7 •
F o r  c a s e s  i n  w h ic h  a c t i o n s  w e re  b r o u g h t  by  o r  a g a i n s t  a  
H ouse s e e  E t im  Qkon Umana v .  E keng  A n sa  Ewa (1 9 2 3 )  NLR 24 
I n  r e  E f f i o n g  Qkong A t t a  T l 950X n l O  NLR 6 5 , a n d  
A rc h ib o n y  v .  A rc h ib o r iy  (194-7) IS  NLR 117«

1 0 . A j i s a f e ’s  u s e  o f  " t r i b e 11 show s t h a t  h e  m eans a  s e c t i o n  cf 
t h e  Y o ru b a  t r i b e :  c . f .  w i t h  Ebo Mba o f  t h e  Ib o s *

1 1 .  Up t o  t h e  e a r l y  p a r t  o f  t h e  1 9 t h .  c e n t u r y  t h e  
s u z e r e i g n t y  o f  A l a f i n  o f  Oyo a s  t h e  H ead o f  a l l  Y o ru b a  
was r e c o g n i s e d ,  e x c e p t  by  t h e  I j e b u  an d  Edo who w e re  
u n d e r  B e n in :  s e e  J o h n s o n ,  The H i s t o r y  o f  t h e  Y o ru b a s ,



r

{i ■
8 sl<*

11 c o n t .  1 9 2 1 , p .  7 1 *
A m odu^T inan i v ,  S e o ,  S o u t h e r n  N i g e r i a  (1 9 2 1 )  2 AC 399 a t  
p .  4 0 b f g i v e s  a n  a c c o u n t  o f  t h e  e x t e n s i o n  o f  B e n in  
Kingdom t o  Y o r u b a l a n d .  S ee a l s o  T a l b o t ,  P .A * ,
P e o p l e s  o f  S o u t h e r n  N i g e r i a ,  1 9 2 6 ,  V o l . l  p p . 155 -6*
D ik e ,  K. O#,  T ra d e  a n d  P o l i t i c s  p p .  2 1 - 2 .
L o rd  H a i l e y ,  N a t i v e  A d m i n i s t r a t i o n , I f .  I l l  p p . 1 0 6 -7 •

1 2 .  A j i s a f e ,  Laws an d  C ustom s o f  t h e  Yoruba. P e o p l e , 1 9 2 4 ,
p .  5*



9

And he  s a y s  i n  a n o t h e r  p a s s a g e  t h a t

" c a s e s  may b e  h e a r d  an d  d e c i d e d  
a n y w h e re ,  f ro m  t h e  l o w e s t  b u s h  
s h e d  t o  t h e  K in g ’ s C o u r t ,  an d  
t h a t  a t  an y  t i m e  ( d a y  o r  n i g h t ) .
I n  c a s e  o f  p e t t y  f a m i l y  t r o u b l e s  
t h e  h e a d  o f  t h e  f a m i l y  s u p p o r t e d  
by  h i s  f r i e n d s  h e a r s  an d  d e c i d e s  
t h e  c a s e .  I f  e i t h e r  o f  t h e  tw o  
p a r t i e s  i s  n o t  s a t i s f i e d ' w i t h  t h e  
d e c i s i o n ,  t h e  c a s e  i s  b r o u g h t  
b e f o r e  t h e  h e a d  o f  t h e  d i s t r i c t  
o r  to w n ,  s u p p o r t e d  b y  h i s  f r i e n d s  
a n d  c o l l e a g u e s ;  s h o u l d  t h e r e  be  
no  s a t i s f a c t o r y  d e c i s i o n  a g a i n ,  
t h e n  i t  i s  f i n a l l y  t a k e n  b e f o r e  
t h e  K in g  i n  C o u n c i l . " ( 1 3 )

The i n d i g e n o u s  s y s t e m s  o f  N o r t h e r n  N i g e r i a  w e re

i n  s u b s t a n c e  t h e  same a s  t h o s e  o f  t h e  I b o s  an d  t h e

Y o ru b as . .  I n  w h a t  Meek c a l l e d  t h e  " u n c o n s o l i d a t e d "

v i l l a g e  g r o u p s ^  j u d i c i a l  a d m i n i s t r a t i o n  was s i m i l a r

t o  t h a t  o f  t h e  I b o s  b u t  i n  t h e  " c o n s o l i d a t e d "  g r o u p s
15an d  t h e  Kingdom s ^ t h e  v i l l a g e  was u s e d  a s  a n

a d m i n i s t r a t i v e  u n i t  o f  t h e  d i s t r i c t .  The K ingdom s

c o n s i s t e d  m a in ly  o f  t h e  H a u sa  S t a t e s  w h ic h  w e re

e s t a b l i s h e d  lo n g  b e f o r e  t h e  i n t r o d u c t i o n  o f
16Mahommedanism i n  t h e  t h i r t e e n t h  c e n t u r y .

i b i d . p .  39*
1 4 .  M eek, C . K . ,  The N o r t h e r n  T r i b e s  o f  N i g e r i a . 1 9 2 5 ,  

V o l .  1 .  p p .  2 4 4 ,  2 4 7 - 6 .  c . f .  M eek’ s  d e s c r i p t i o n  
h e r e  w i t h  Obodo o f  t h e  I b o s ,  a n d  a l s o  IDzi o f  Nupe
i n  N a d e l ,  K . S . ,  A B la c k  B y z a n t iu m , 1942 p p .  .34 , 4 4 f .

15* Meek, i b i d . p p .  2 4 9 - 2 5 8 .
1 6 .  N iv e n ,  o p . c i t . ,  p .  4 2 .



ISLAMIC LAV/.

A lthough , t l i e  n o r t h e r n  N i g e r i a  N a t i v e  C o u r t s

Law, 1 9 5 ^ ,  d e f i n e s  C u s to m a ry  Law a s  i n c l u d i n g  Moslem 
17Law, ' t h e  p r o v i s i o n  i s  u n d o u b t e d l y  a  s t a t u t o r y  e x t e n s i o n  

o f  i n d i g e n o u s  la w .-  H i s t o r i c a l l y  t h e r e  i s  no d o u b t  

t h a t  w i t h  t h e  a d v e n t  o f  I s l a m  i n  t h e  t h i r t e e n t h  c e n t u r y  

a  new s y s te m  o f  lav / was i n t r o d u c e d  i n  N o r t h e r n  N i g e r i a  

i n  fo rm  o f  t h e  M a l i k i  Code o f  t h e  I s l a m i c  Law. U n d e r  

t h e  I s l a m i c  s y s t e m ,  l a w  was r e g a r d e d  a s  t h e  d i r e c t  w o rd  

o f  A l l a h  -  s a c r e d  an d  im m u ta b le  -  t h a t  i f  a  d o t ,  i f  a  

s i n g l e  p u n c t u a t i o n  was a l t e r e d ,  i t  may d i s r u p t  t h e  w h o le
1 o

p r o v i s i o n  o f  t h e  la w .

U n d er  Moslem i n f l u e n c e  c l a s s  g o v e rn m e n t  d e v e l o p e d ,

t h e  s o c i e t y  b e i n g  d i v i d e d  i n t o  r o y a l t y ,  n o b i l i t y ,  com moners 
19an d  s l a v e s .  y The p o s i t i o n  o f  t h e  R u l e r  w a s ,  a t  l e a s t  i n

t h e o r y ,  a b s o l u t e .  The g o v e rn m e n t  was c e n t r e d  a t  t h e
might

c a p i t a l  and l o c a l  d i v i s i o n s ,  w h ic h  . y  c o m p r i s e  a  s e c t i o n

o f  a  t r i b e  o r  v a r i o u s  t r i b e s ,  w ere  a d m i n i s t e r e d  by

d i s t r i c t  h e a d s  who w e re  l i a b l e  t o  summary d i s m i s s a l
20a t  t h e  s o v e r e i g n 1s w i l l .  The E m ir  was t h e  f i n a l  ju d g e  

i n  a l l  m a t t e r s  o f  m a jo r  im p o r t a n c e  a n d ,  s u b j e c t  t o  t h e  

p r i n c i p l e s  o f  I s l a m i c  Law, h a d  f i n a l  c o n t r o l  o v e r  t h e  

d i s p o s a l  o f  a l l  l a n d s  w i t h i n  h i s  -Emirate."** B u t day  t o

1 7 .  N a t i v e  C o u r t s  Law, 1 9 5 6 ,  S . 2 .  ( N . R . )
1 8 .  c . f .  K i t a b  u l  Umm, S h a f e 1! , A, 1 1 8 .  c i t e d  b y  A . S . T r i t t o r

The C a l i p h s  and. T h e i r  N on-M uslim  S u b j e c t s , 1 9 5 0 e d . 
O . U . P . ,  p p .  1 5 - 1 6 .

1 9 .  M eek, Nor t h e r n  T r i b e s  o f  N i g e r i a . V o l .  1 .  p .  2 5 1 .
2 0 .  L o rd  H a i l e y ,  Na t i v e  A d m i n i s t r a t i o n , P a r t  I I I ,  p . 4 6 .
1 .  L o rd  H a i l e y ,  I b i d . , p .  90*



IX.
day  a d m i n i s t r a t i o n ' o f  j u s t i c e  was e n t r u s t e d  t o

2
s p e c i a l l y  t r a i n e d  ju d g e s  known a s  A lk a la m .

The j u d i c i a r y  was t h e r e f o r e ,  t o  t h i s  e x t e n t ,  

c o m p l e t e l y  s e p a r a t e d  f ro m  t h e  e x e c u t i v e .  U n d e r  

t h e  F u l a n i  E m p ire  a  r i g h t  o f  a p p e a l  l a y  f ro m  a l l  

c o u r t s  t o  t h e  S a r k i n  M usulm i a t  S o k o to ,  who may 

o r d e r  a  r e t r i a l  o r  t h e  r e m o v a l  o f  any  l o c a l  A l k a l i  

who h a d  g i v e n  a n  u n j u s t  d e c i s i o n .

The e s s e n t i a l  d i f f e r e n c e  b e tw e e n  th e .  l e g a l ,  

s y s t e m  i n  t h e  Moslem E m i r a t e s  an d  a l l  o t h e r  i n d i g e n o u s  

s y s t e m s  i n  N i g e r i a  l a y  i n  t h e  s e p a r a t i o n  o f  t h e  

j u d i c i a r y  f ro m  t h e  e x e c u t i v e .  Among t h e  Y o ru b a  

K in g d o m s, f o r  i n s t a n c e ,  a d j u d i c a t i o n  was b y  t h e  

C h i e f - i n - C o u n c i l  a n d  b o t h  t h e  C h i e f  a n d  h i s  

c o u n s e l l o r s  w e re  a s  much mem bers o f  t h e  e x e c u t i v e  

a s  o f  t h e  j u d i c i a r y .  I t  was t h e  i n t r o d u c t i o n  o f  

t h e  N o r t h e r n  N i g e r i a  s y s t e m  w i t h o u t  s u b s t a n t i a l  

m o d i f i c a t i o n s  i n  E a s t e r n  an d  W e s te rn  P r o v i n c e s  t h a t  

p r e s e n t e d  t h e  e a r l i e s t  B r i t i s h  o f f i c i a l s  w i t h  t h e i r  

g r e a t e s t  a d m i n i s t r a t i v e  p r o b le m s .

2 .  A l k a l i  ( E l  K a d i )  i s  A r a b i c  f o r  " J u d g e 11 -  p l u r a l  A l k a l a i . 
S a r k i n  M usulm i -  C h i e f  o f  t h e  M oslems -  t i t l e  o f  
S u l t a n  o f  S o k o to ,  t h e  R e l i g i o u s  L e a d e r  o f  M oslem s o f  
W e s te rn  S u d a n .

p .  R e p o r t  o f  t h e  N a t i v e  C o u r t s  ( N o r t h e r n  P r o v i n c e s ) p .  7* 
P o l i t i c a l  M em oranda, 1906 e d .
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12.

The s p e e d  o f  t h e  w in d s  o f  c h a n g e  i n  a  l e g a l  

s y s t e m  i s  so m e t im e s  s o  s lo w  an d  i m p e r c e p t i b l e  t h a t  

i t  a s su m e s  t h e  d e l u s i v e  a p p e a r a n c e  o f  a b s o l u t e  

i m m o b i l i t y ;  a t  o t h e r  t i m e s  i t  i s  s o  s u d d e n  a n d  

c a t a s t r o p h i c  t h a t  i t  sw e e p s  o v e r  t h e  f a c e  o f  a  p e o p l e  

w i t h  t h e  f o r c e  o f  a  t o r n a d o .  S u ch  was t h e  e f f e c t  o f  

t h e  i n t r o d u c t i o n  o f  B r i t i s h  a d m i n i s t r a t i o n  on  t h e  

i n d i g e n o u s  l e g a l  s y s t e m s .  The c u s to m a r y  s y s t e m s  

w ere  i n  some c a s e s  m e r e ly  m o d i f i e d  b u t  i n  o t h e r  c a s e s  

a lm o s t  c o m p l e t e l y  a b r o g a t e d  by  t h e  B r i t i s h  o f f i c e r s  

who i n t r o d u c e d  I n d i r e c t  R u l e .  The p a t t e r n  w as s e t  

by  t h e  n a t i v e  fo rm  o f  g o v e rn m e n t  o f  t h e  M oslem F u l a n i -  

H a u sa  S t a t e s  b u t  c o n s i d e r a b l e  d i f f i c u l t i e s  w e re  

e n c o u n t e r e d  i n  a t t e r u p t i n g  t o  a p p l y  t h e  f e u d a l i s t i c  

s y s t e m  t o  t h e  m ore d e m o c r a t i c  p e o p l e s  o f  E a s t e r n  an d  

W e s te rn  N i g e r i a .
Zl

I n  E a s t e r n  N i g e r i a ,  a s  a l r e a d y  e x p l a i n e d ,

t r a d i t i o n a l  a u t h o r i t y  u l t i m a t e l y  l a y  i n  t h e  E l d e r s

o f  t h e  to w n .  On t h e  e s t a b l i s h m e n t  o f  t h e  O i l  R i v e r s

( l a t e r  t h e  N ig e r  C o a s t )  P r o t e c t o r a t e ,  d i s p u t e s  b e tw e e n

n a t i v e s  w e re  s t i l l  s e t t l e d  i n  t h e  c u s to m a r y  way b u t

C o n s u l a r  C o u r t s  w e re  s e t  u p  b y  O r d e r s - i n - C o u n c i l  an d

a s  a  r e s u l t  o f  l o c a l  t r e a t i e s ^  t o  s e t t l e  d i s p u t e s  b e tw e e n

n a t i v e s  a n d  E u r o p e a n s .  T h e s e  C o n s u l a r  C o u r t s

a d m i n i s t e r e d  E n g l i s h  Law.
4 .  S ee  p p .  7 -  9 a b o v e .
5* R e p o r t  o f  t h e . N a t i v e  C o u r t s  ( E a s t e r n  R e g io n )  C o m m iss io n  

of  I n q u i r y ,  1 9 5 3 ,  p a r a .  ? •  L o rd  H a i l e y ,  N a t i v e

,, B r u t  i s h  Af t i c  a n  T e r r i t  o r i e s , T~t H I  
pp* y . . “ -------   ~-—  -  • -



13.
When t h e  P r o t e c t o r a t e s  o f  S o u t h e r n  an d  N o r t h e r n  

N i g e r i a  w e re  d e c l a r e d  i n  1 9 0 0 ,  n a t i v e  t r i b u n a l s  w e re

s e t  u p  i n  t h e  S o u t h e r n  t e r r i t o r i e s ,  t h e n  d i v i d e d  i n t o
6 7E a s t e r n ,  C e n t r a l  an d  W e s te rn  P r o v i n c e s ,  A p r o c l a m a t i o n ,

8r e p e a l i n g  a n  e a r l i e r  l e g i s l a t i o n  , em pow ered t h e  H ig h  

C o m m is s io n e r  t o  e s t a b l i s h  i n  an y  d i s t r i c t  n a t i v e  

c o u r t s ,  known a s  N a t i v e  C o u n c i l s ,  an d  s u b o r d i n a t e  

t r i b u n a l s  t o  b e  c a l l e d  M in o r  C o u r t s *  T h is  p r o c l a m a t i o n  

was r e p e a l e d  i n  1906  by  t h e  N a t i v e  C o u r t s  ( P r o t e c t o r a t e ,  

C e n t r a l  a n d  P a s t e r n  P r o v i n c e s )  P r o c l a m a t i o n ,  1 9 0 6 ,^  

w h ic h  r e m a in e d  i n  f o r c e  u n t i l  t h e  j u d i c i a l  r e f o r m s  

i n i t i a t e d  by  L o rd  L u g a rd  i n  1914- when i t  was r e p e a l e d  

an d  s u p e r c e d e d  by  t h e  N a t i v e  C o u r t s  O r d i n a n c e ,  1 9 1 4 ^ ?  

w h ic h  a p p l i e d  t o  t h e  w h o le  o f  t h e  P r o t e c t o r a t e  o f  

N i g e r i a . ^

Members o f  t h e s e  t r i b u n a l s  c o n s i s t e d  o f  n a t i v e s

nomi n a t e d  by  t h e  A d m i n i s t r a t i o n ,  w i t h  t h e  D i s t r i c t

C o m m iss io n e r  no l o n g e r  a s  t h e  C h a irm a n  w h ic h  h e  h a d

b e e n  b e f o r e  1 9 1 4 .  As N a t i v e  C o u n c i l s ,  t h e y  w e re

a u t h o r i s e d  t o  make R u le s  em body ing  o r  m o d i f y in g  an y

c u s to m a r y  lav ; o r  p r o v i d i n g  f o r  t h e  w e l f a r e  o f  t h e
12n a t i v e s  w i t h i n  t h e i r  j u r i s d i c t i o n .  *

6* i b i d . p a r a .  8 .
7 .  No. 2 5 ' o f  1 9 0 1 .
8 .  No. 9 1 9 0 0 .
9 .  No. 7 o f  1 9 0 6 ;  L o rd  H a i l e y ,  o p . c i t . p .  157*
1 0 . No. 8 o f  1 9 1 4 .
1 1 .  R e p o r t  o f  N a t i v e  C o u r t s  ( P a s t e r n  R e g io n ) ,  p a r a .  8 .
1 2 .  L o rd  H a i l e y ,  o p . c i t . p .  1 5 8 .



T hese  c o u r t  members came t o  he  known a s  V /a rran t 

C h i e f s  and a l t h o u g h  i n  many c a s e s  "before  t h e  s e l e c t i o n  o f  

any member

" h i s  a n t e c e d e n t s ,  and  so m e tim es  h i s  g e n e a lo g y ,  
w ere  i n q u i r e d  i n t o  an d  th e  C h i e f s  an d  p e o p l e  
o f  h i s  tow n  w ere  c a l l e d  u p o n  t o  c o n f i r m  t h e i r  
c h o i c e , 11 13

th e  c o u r t s  "w ere  i n  e f f e c t  t h e  C o u r t s  o f  D ep u ty  Commis

s i o n e r s , "  f o r

" t h e r e  was i n e v i t a b l y  a t e n d e n c y  t o  a p p o i n t  
p e r s o n s  o f  i n t e l l i g e n c e  w i t h  some u n d e r s t a n d i n g  
o f  E u ro p e a n  w ay s , s o  t h a t  more p u s h in g  men t e n d e d  
t o  g a i n  W a r r a n t s  a l t h o u g h  t h e y  may h a v e  h a d  no 
h e r e d i t a r y  o r  c u s to m a ry  s t a t u s * "  1U

The a u t o c r a t i c  m anner i n  w h ic h  some o f  them  w ie l d e d

t h e i r  n e w l y - a c q u i r e d  p o w er , b a c k e d  s o m e t im e s ( a s  t h e y  w e re )

w i t h  o f f i c i a l  fb i g  s t i c k 1 , c o u p le d  w i t h  s y s t e m a t i c f s p e c u l a -

t i o n  w h ich  th e  o f f i c i a l s  s c a r e c e l y  u n d e r s t o o d ,  e a r n e d  f o r
15t h e s e  " s m a l l  boy" C h i e f s  th e  g r e a t e s t  d i s l i k e  o f  t h e  n a 

t i v e s  and  s e c u r e d  f o r  t h e  G overnm ent th e  s u s p i c i o n  o f  t h e
15amore p r o g r e s s i v e  e l e m e n t s  i n  th e  com m unity . T h in g s ,  how

e v e r ,  w orked  f a i r l y  w e l l  enough  t o  g iv e  t h e  G overnm ent a 

s e n s e  o f  s a t i s f a c t i o n  u n t i l  th e  i n t r o d u c t i o n  o f  t a x a t i o n  i n  

th e  l a t e  1920*s i g n i t e d  t h e  s m o u ld e r in g  d i s c o n t e n t  an d  

c a u s e d  t h a t  g r e a t  c o n f l a g r a t i o n  -  t h e  Y7omenf s R i o t s  o f  

1929 -  i n  w h ich  much p r o p e r t y  b e l o n g i n g  t o  th e

13* S e s s i o n a l  P a p e r ,  M o.28 o f  1930> A nnexure  1 ,  A p p e n d ix  
I I I  ( i )

14* L o rd  Ha i i e y ,  o p . c i t . p . 1 5 8 .  c f .  R e p o r t  o f  N a t i v e  C o u r t s .
( l i i .R .) p a r a .  3^•

1 5 /  R e p o r t  o f  N a t i v e  C o u r t  ( E . R . ) p a r a .  67«
1 5 a .  See e . g .  t h e  R e s o l u t i o n  moved by  H r .  K. A ta-A m onu, t h e  

Hon. Member f o r  C a l a b a r  i n  t h e  L e g i s l a t i v e  C o u n c i l  on 
P e b . 1 6 ,  1926: L e g .C o .  D e b a te s  ( 1 9 2 6 ) pp.i+8-9*



15. 7
G o v ern m e n t ,  N a t i v e  A u t h o r i t i e s , C o m m e rc ia l-C o m p a n ie s  

a n d  t h e  C h i e f s  was d e s t r o y e d  an d  many l i v e s  l o s t  

among t h e  r i o t e r s .  I n v e s t i g a t i o n s  made a f t e r w a r d s  

h e l p e d  t o  r e v e a l  t h e  s e a t  o f  t r a d i t i o n a l  a u t h o r i t y  

t h e r e b y  p r o v i d i n g  a  m ore s e c u r e  b a s i s  f o r  t h e  

e s t a b l i s h m e n t  o f  t h e  N a t i v e  C o u r t  S y s te m .
16I f  t h e  i n t r o d u c t i o n  o f  n a t i v e  a d m i n i s t r a t i o n

i n  E a s t e r n  N i g e r i a  was r e n d e r e d  d i f f i c u l t  by  t h e

p o l i t i c a l  o r g a n i s a t i o n  o f  t h e  p e o p l e  w h ic h  was n o t

e a s y  t o  u n d e r s t a n d ,  t h e  i n d i g e n o u s  s o c i a l  an d  p o l i t i c a l

i n s t i t u t i o n s  o f  t h e  W est d i d  n o t  p r o v i d e  f o r  r a p i d  an d

e f f e c t i v e  a p p l i c a t i o n  o f  t h e  I n d i r e c t  R u le  a s  was
17p o s s i b l e  i n  t h e  N o r t h .  1 M o d i f i c a t i o n  o f  t h e  i n d i g e n o u s  

s y s t e m  i n  t h e  W est f o l l o w e d  a  s i m i l a r  p a t t e r n  a s  i n  

t h e  E a s t .

A f t e r  t h e  a n n e x a t i o n  o f  L ag o s  i n  1 8 6 2 ,  a  num ber
1 O

o f  t r e a t i e s  f o r  p r e v e n t i o n  o f  s l a v e r y  an d  p r o m o t io n

o f  l a w f u l  t r e .d e  w<&s5 e n t e r e d  i n t o  b e tw e e n  t h e  G o v e rn o r
19o f  L agos  and. t h e  C h i e f s  o f  W e s te rn  N i g e r i a .  As i n

t h e  E a s t e r n  R e g io n ,  d i s p u t e s  b e tw e e n  t h e  n a t i v e s  an d
1 6 .  M iss  L .M a i r  c o n t e n d s  t h a t  t o  r e g a r d  t h e  a p p o in tm e n t  o f  

W a r ra n t  C h i e f s  i n  I b o  L and  a s  i n t r o d u c t i o n  o f  I n d i r e c t
’R u le  o r  s e t t i n g  up  o f  N a t i v e  A u t h o r i t y  i s  a  " s t r a n g e l y  

i n g e n u o u s " p r o p o s i t i o n  an d  " a s  a  v e r s i o n  o f  N i g e r i a n .  , a
h i s t o r y  u n p a r d o n a b l y  i n a c c u r a t e " :  W est A f r i c a ,
M arch  3 ,  1 9 6 2 , p .  2 3 8 .  ' B ut s e e  t h e  e q u a l l y  s t r o n g l y  
w o rd e d  r e p l y  o f  Mr* M .C ro w th e r ,  W e s t A f r i c a ,M arch  2 4 ,  .
1 9 6 2 ,  p .  3 2 2 .

1 7 .  T h e r e  w ere  r i s i n g s  i n  I s e y i n  i n  1 9 1 6 ,  i n  E g b a la n d  i n  
1918 end  r i o t s  i n  W a r r i  i n  1928 -  a l l  c o n n e c t e d  w i t h  
l o c a l  g o v e rn m e n t  a n d  t a x a t i o n :  S ee  N iv e n ,  C . R . , A S h o r t
H i s t o r y  o f  N i g e r i a , p p .  240  -  1 .

1 8 .  T h e r e  w e re  some 80  o f  t h e s e  t r e a t i e s  -  R e p o r t  on t h e  
A m a lg a m a tio n  o f  N o r t h e r n  an d  S o u t h e r n  N ig e r ia ,C m d  468

( 1920T
1 9 .  L o rd  H a i l e y ,  o p . c i t . p p .  108  -  9 .



16.
t h e  B r i t i s h  w e re  r e f e r r e d  t o  t h e  C o n s u l  " f o r  s e t t l e m e n t

a s  may be  deem ed e x p e d i e n t "  b u t  m a t t e r s  c o n c e r n i n g  t h e

n a t i v e s  t h e m s e l v e s  r e m a in e d  i n  t h e  t r a d i t i o n a l  h a n d s

o f  t h e  C h i e f s .  The c a n c e l l a t i o n  o f  t h e  C h a r t e r  o f

t h e  R o y a l  N i g e r  Company .and th e .  d e c l a r a t i o n  o f  t h e
20P r o t e c t o r a t e  o f  S o u t h e r n  N i g e r i a  u n i t e d  t h e  

a d m i n i s t r a t i o n  o f  a l l  t e r r i t o r i e s  m ak in g  up  t h e  

E a s t e r n  a n d  ’W e s te rn  N i g e r i a .  P r o c l a m a t i o n  No. 9 o f  

1900  an d  N o. 25 o f  1901  w h ic h  p r o v i d e d  f o r  N a t i v e  

C o u n c i l s  an d  M in o r  C o u r t s  s u b o r d i n a t e  t o  th e m  a p p l i e d  

e q u a l l y  t o  W e s te rn ^  a s  t o  t h e  E a s t e r n  R e g io n .  Prom 

t h i s  t i m e  on  t h e  h i s t o r y  o f  t h e  i n f l u e n c e  o f  B r i t i s h  . 

p o l i c y  on  i n d i g e n o u s  s y s te m s  becam e one f o r  t h e  w h o le  

o f  S o u t h e r n  N i g e r i a  u n t i l  t h e  e s t a b l i s h m e n t  o f  a  

f e d e r a l  s y s te m  o f  l e g i s l a t u r e .

T h e re  .are t h u s  f i v e  p e r i o d s  i n  t h e  h i s t o r y  o f  

N a t i v e  C o u r t s .  P i r s t , t h e  t r i b u n a l s  w e re  n o t  

i n t e r f e r e d  w i t h  i n  an y  way a t  a l l ,  e x c e p t  t h a t  i n  

c o n f o r m i t y  w i t h  t r e a t y  o b l i g a t i o n s  t h e y  w e re  r e q u i r e d  

t o  a d m i n i s t e r  o n ly  s u c h  n a t i v e  la w  a n d  c u s to m  a s  w as 

n o t  r e p u g n a n t  t o  i d e a l s  o f  h u m a n i ty  en d  j u s t i c e .

S e c o n d l y ,  N a t i v e  C o u r t s  w e re  s e t  u p  i n  t h e  fo rm  o f  

N a t i v e  C o u n c i l s  w i t h  t h e  D i s t r i c t  C o m m is s io n e r  a s  t h e  

P r e s i d e n t  an d  M in o r  C o u r t s  w i t h  a  s y s t e m  o f  a p p e a l s

f ro m  t h e  l a t t e r  t o  N a t i v e  C o u n c i l s  an d  a n  a p p e a l  f ro m
2 0 .  The S o u t h e r n  N i g e r i a  O r d e r - i n - C o u n c i l , 27 t h . D e c e m b e r , 1899. 
1 •  R e p o r t  o f  t h e  N a t i v e  C o u r t s  ( W e s te r n  P r o v i n c e s ) , 1 9 5 2 , 

p a r a s .  8 - 2 0 , e s p e c i a l l y  p a r a . 1 3 *



pt h e  IT a tiv e  C o u n c i l s  t o  t h e  Suprem e C o u r t  , t h u s

b r i n g i n g  t h e  N a t i v e  C o u r t s  u n d e r  t h e  c o n t r o l  o f  t h e

S uprem e C o u r t .  T h i r d l y ,  i n  1914* t h e r e  was c r e a t e d

a  d u a l  s y s te m  o f  a d m i n i s t r a t i o n  o f  j u s t i c e  a s  a  r e s u l t

o f  t h e  e s t a b l i s h m e n t  o f  p r o v i n c i a l  c o u r t s  w h ic h  r a n  on

p a r a l l e l  l i n e s  w i t h  t h e  Suprem e C o u r t .  P o l i t i c a l

o f f i c e r s  w e re  i n  c o n t r o l  o f  t h e  N a t i v e  C o u r t  s y s te m
2

a t  t h i s  p e r i o d .  F o u r t h l y ,  t h e  1935 j u d i c i a l  

r e f o r m s  i n t r o d u c e d  a  s y s t e m  o f  a p p e a l s  t o  a  N a t i v e  

C o u r t  o f  A p p e a l  an d  i n  a  s p e c i f i e d  num ber o f  c a s e s  

t o  t h e  H ig h  C o u r t  an d  M a g i s t r a t e s rC o u r t s . A l s o ,  

A d m i n i s t r a t i v e  O f f i c e r s  w e re  g i v e n  p o w e rs  o f  r e v i e w ,  an d  

i t  becam e p o s s i b l e  t o  a p p e a l  t o  t h e  D i s t r i c t  O f f i c e r  

w h e re  t h e r e  was no  e n d o r s e m e n t  on t h e  w a r r a n t  e s t a b l i s h i n g  

t h e  N a t i v e  C o u r t  t h a t  a n  a p p e a l  l a y  t o  t h e  N a t i v e  C o u r t  

o f  A p p e a l  o r  t o  t h e  M a g i s t r a t e s  o r  H ig h  C o u r t . - '

F i f t h l y ,  on  t h e  e s t a b l i s h m e n t  o f  a ' F e d e r a l  C o n s t i t u t i o n  

f o r  N i g e r i a  e a c h  R e g io n  was e n t r u s t e d  w i t h  t h e
irr e s p o n s i b i l i t y  f o r  i t s  own N a t i v e  C o u r t s . .  A new

e le m e n t  was i n t r o d u c e d  i n  t h e  m e m b e rsh ip  o f  t h e  C o u r t

f o r  i n  t h e  W e s te r n  R e g io n ,  f o r  t h e  f i r s t  t i m e ,  men

t r a i n e d  i n  E n g l i s h  Law w e r e . a l l o w e d  t o  s i t  on  t h e
2 .  R e p o r t  o f  N a t i v e  C o u r t s  ( N . R . ) , ~ p a r a »  1 0 6 .
3* R e p o r t  o f  t h e  N a t i v e  C o u r t s  “T N o r t h e r n  P r o v i n c e s ) p p . 1 4 -  

1 8 ;  W e s te r n  P r o v i n c e s  p p . 8 - 1 0 ;  E a s t e r n  R e g io n  p p . 1 1 -1 6
4 .  The F e d e r a l  C o n s t i t u t i o n  was i n t r o d u c e d  i n  i t s  

p e rm a n e n t  f o rm  i n  1954-*



Bench o f  th e  h i g h e s t  g r a d e  o f  th e  Q o u r t s  and  l e g a l  r e p r e -
5

s e n t a t i o n  was p e r m i t t e d *  But a p a r t  from  t h i s  i n n o v a t i o n ,  

t h e  s t r u c t u r e  was i n  s u b s t a n c e  t h a t  s e t  up as  a  r e s u l t  o f  . 

t h e  1933 r e f o r m s  and  i s  r e p r e s e n t e d  b y  t h e  d ia g ra m  a t t a c h e d  

a t  t h e  end  o f  t h i s  c h a p te r *  T h ro u g h o u t  a l l  t h e s e  p e r i o d s  

t h e  C o u r t s  w ere  d i v i d e d  i n t o  g ra d e s *  E ac h  g r a d e  was em

p ow ered  t o  d e c id e  c a u s e s  r e l a t i n g  t o  o w n e r s h ip ,  p o s s e s s i o n  

o r  o c c u p a t i o n  o f  l a n d ,  h e l d  u n d e r  c u s to m a ry  t e n u r e  w i t h i n  

i t s  j u r i s d i c t i o n  an d ,  e x c e p t  i n  th e  h i g h e s t  g r a d e s ,  t h e  

pow ers  o f  t h e  C o u r t s  i n  t h i s  r e s p e c t  w ere  l im ite d * " ^

NORTHERN NIGERIA s e t  t h e  p a t t e r n  f o r  I n d i r e c t  R u le  

on w h ic h  th e  p o l i c y  f o r  N a t iv e  C o u r t  S y s tem  was b a se d *  On 

th e  e s t a b l i s h m e n t  o f  t h e  P r o t e c t o r a t e  on 1 s t*  J a n u a r y ,  19 0 0 , 

t h e  g e n e r a l  p o l i c y  p u r s u e d  b y  th e  A d m i n i s t r a t i o n  was

uTo i n c r e a s e  t h e i r  [ i * e .  N a t iv e  C o u r t ]  i n 
f l u e n c e  an d  t o  make them  i n  e v e r y  way e f f e c t i v e  
i n s t r u m e n t s  o f  j u s t i c e  by  s u p e r v i s i n g  them  t o  t h e  
e x t e n t  o f  s e e i n g  t h a t  t h e  o l d  a b u s e s  s h o u ld  c e a s e  
an d  ’b y  t e a c h i n g  th e  A l k a l i s  t h e  p r i n c i p l e s  o f  
B r i t i s h  j u s t i c e ,  an d  o f  th e  e l e m e n ta r y  r u l e s  o f ■ 
e v i d e n c e , 1 an d  b y  i n c r e a s i n g  t h e i r  num ber, so  
t h a t  c o m p la i n a n t s  m ig h t  b e  a b l e  t o  o b t a i n  r e 
d r e s s  w i t h o u t  t r a v e l l i n g  p r o h i b i t i v e  d i s t a n c e s * ,r 8

3* C u s to m ary  C o u r t s  Law, 1937* S . 28 (W.R*) I n  t h e  E a s t e r n  
R e g io n  l i m i t e d  l e g a l  r e p r e s e n t a t i o n  w h ic h  o r i g i n a l l y  
a l lo w e d  u n d e r  C us tom ary  C o u r t s  Lav/, 1936 S . 3 2 ( l )  p r o 
v i s o ,  (E .R )  was l a t e r  a b o l i s h e d .

6 .  T h e re  w ere  f o u r  g r a d e s :  A, B, C ,D , w i th  p r o g r e s s i v e l y  
d i m i n i s h i n g  p o w ers  i n  t h a t  o r d e r .

7* I n  E a s t e r n  R e g io n  t h e r e  a r e  now o n ly  two g r a d e s  w i t h  
u n l i m i t e d  p o w ers  o f  j u r i s d i c t i o n  i n  l a n d  c a u s e s :  s e e
b e lo w .

8 .  R e p o r t  on N a t i v e  C o u r t s  ( N o r t h e r n  P r o v i n c e s ) * 1952 ; 
p p .  7 -8  c . f .  P o l i t i c a l  Memoranda 1906' ed*
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The e a r l i e s t  l e g i s l a t i o n  r e l a t i n g  t o  N a t i v e  

C o u r t s  i n  N o r t h e r n  N i g e r i a  was P r o c l a m a t i o n  No. 5
9o f  1 9 0 0 ,  an d  a s  am ended  "by s u b s e q u e n t  l e g i s l a t i o n s  ,

i t  p r o v i d e d  t h a t  t h e  R e s i d e n t  m ig h t  s e t  up  C o u r t s

a t  to w n s  s e l e c t e d  w i t h  t h e  Head C h i e f  o r  P r i n c i p a l

E m ir ,  i f  a n y ,  an d  w i t h  t h e  a p p r o v a l  o f  t h e  H ig h  
10C o m m is s io n e r .  The m em bers w e re  t o  b e  a p p o i n t e d

by  t h e  H ead  C h i e f  o r  E m ir  a n d  w h e re  t h e r e  was no
10s u c h  C h i e f  o r  E m ir ,  by  t h e  R e s i d e n t .  They h a d  

c i v i l  an d  c r i m i n a l  j u r i s d i c t i o n  i n  c a s e s  w h ere  n a t i v e s  

o n ly  w e re  p a r t i e s ,  a n d  t h e i r  p o w e rs  c o u l d  b e  e n l a r g e d  

o r  r e d u c e d  by  t h e  W a r r a n t  u n d e r  w h ic h  t h e y  w e re  s e t  

u p . 10 The s p e c i a l  r e q u i r e m e n t s  o f  N o r t h e r n  N i g e r i a  

n e c e s s i t a t e d  e s t a b l i s h m e n t  o f  t h r e e  t y p e s  o f  t h e s e  

C o u r t s ,  w h ic h  w e re  a s  f o l l o w s

( i )  The A l k a l i ’ s  C o u r t  p r e s i d e d  o v e r  b y  a  l o c a l l y  t r a i n e d  

n a t i v e  ju d g e  who was l e a r n e d  i n  Moslem Law o n l y .

( i i )  ’The J u d i c i a l  C o u n c i l ’ -  E m i r ’ s  C o u r t  -  o f  w h ic h

t h e  E m ir  was p r e s i d e n t .
( i i i ) P a g a n  C o u r t s ,  " a  c r u d e  fo rm  o f  t r i b u n a l ”

e s t a b l i s h e d  i n  t h e  d i s t r i c t s  w h e re  n e i t h e r  o f  t h e  

o t h e r s  c o u l d  b e  s e t  u p .

The A l k a l i ’ s  an d  t h e  E m i r ’ s  C o u r t s  w e re  c o n s i d e r e d

9* P ro c la m a tT o n s  No. 11 o f  1 9 0 4 ;  No". *"l o f  1 9 0 6 ; No. 10 o f  
1 9 0 8 ; No. 1 o f  1 9 1 1 5 No. 8 o f  1 9 1 4 .

1 0 . R e p o r t  on N a t i v e  C o u r t s  ( N o r t h e r n  P r o v i n c e s ) y 1952  p p .
7 - 8  p a r a .  24  

11* I b i d . p a r a .  2 3 .
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n e c e s s a r y  i n  t h e  l a r g e  t o w n s h i p s  a n d  c i t i e s  an d  t h e

P a g a n  C o u r t s  i n  t h e  r u r a l  d i s t r i c t s .  P r o v i s i o n s

w ere  made f o r  r e m o v a l  o f  A l k a l a i  f o u n d  g u i l t y  o f

p e c u l a t i o n .  C o u n s e l s  o r  an y  o t h e r  r e p r e s e n t a t i v e s

w ere  n o t  a l l o w e d  i n  t h e s e  C o u r t s  w i t h o u t  t h e  R e s i d e n t ’ s
12l e a v e  i n  w r i t i n g .  I n  t h i s  r e s p e c t ,  i t  i s  hum bly

s u b m i t t e d ,  t h a t  t h e  A d m i n i s t r a t i o n  f a i l e d  t o  t a k e

i n t o  a c c o u n t  t h e  p r o c e d u r e  i n  t h e  C u s to m a ry  l e g a l

s y s t e m  w h ic h  i n  many c a s e s  p e r m i t t e d  r e p r e s e n t a t i o n ,

e s p e c i a l l y  o f  women by  t h e i r  h u s b a n d s  o r  o f  p e r s o n s  .

i n  p o t e s t a t i s  by  t h e i r  f a m i l y  h e a d s .  ^

ho p r o v i s i o n  was made f o r  a p p e a l s  t o  E n g l i s h

C o u r t s  and  IT a tiv e  C o u r t s  r a n  on  p a r a l l e l  l i n e s  w i t h

th e m , c o n n e c t e d  o n l y  by  s u c h  p o w e rs  o f  r e v i e w  a n d

t r a n s f e r  a s  a d m i n i s t r a t i v e  o f f i c e r s  m ig h t  c h o o s e  t o

e x e r c i s e  u n d e r  P r o c l a m a t i o n  N o. 9 o f  1 9 0 2 .  The

j u d i c i a l  r e f o r m s  o f  1 9 3 3 , h o w e v e r ,  p r o v i d e d  t h a t  f o r

e v e r y  N a t i v e  C o u r t  t h e r e  s h o u l d  b e  a  C o u r t  o f  A p p e a l ,

t h u s  b r i n g i n g  t h e  f i r s t - c l a s s  C o u r t s  u n d e r  t h e  H ig h  C o u r t .

The 1933 O r d in a n c e  a p p l i e d  t o  t h e  w h o le  c o u n t r y  an d  i s  t h e

b a s i s  f o r  t h e  p r e s e n t  R e g i o n a l  N a t i v e  C o u r t  L aw s, a l t h o u g h

t h e r e  a r e  some d i f f e r e n c e s  i n  d e t a i l s .
1 2 .  i b i d . p a r a *  2 3 •
13* C f .  M eek, N o r t h e r n  T r i b e s  o f  N i g e r i a , 1 9 2 3 ,V o l» I  p * 2 6 4 .  

A l l o t t ,  E s s a y s  i n  A f r i c a n  Law, I 9 6 0 .  B ut L o rd  L u g a r d  
was p r o b a b l y  r i g h t  i n  t h i n k i n g  t h a t  a p p e a r a n c e  o f  C o u n s e l  
i n  h i s  d a y s  m ig h t  l e a d  " t o  t h e  f o m e n t i n g  o f  l i t i g a t i o n  by 
l a w y e r s ’ a g e n t s ,  e s p e c i a l l y  i n  l a n d  c a s e s % w i t h  
d i s a s t r o u s  r e s u l t s  t o  t h e  i g n o r a n t  p e o p l e  who h a d  s p e n t  
t h e i r  s u b s t a n c e  i n  b o o t l e s s  l i t i g a t i o n " :
R e p o r t  on A m a lg a m a t io n , 1 9 1 2 - 1 9 ,  p a r a .  5 0 .
The p o s i t i o n  h a s  b e e n  a l t e r e d  now -  s e e  b e lo w .



THE PRESENT P O S I T I O N .
T O - D A Y , u n d e r  t h e  f e d e r a l  C o n s t i t u t i o n ,  e a c h

-1 Zl
R e g io n  lia s  e n a c t e d  la w s  r e g u l a t i n g  N a t i v e  C o u r t s  

w i t h i n  i t s  t e r r i t o r y .  I n  t l i e  E a s t e r n  a n d  W e s te r n  

R e g io n s  t h e y  a r e  now c a l l e d  " C u s to m a ry  C o u r t s "  b u t  

t h e  t e r m  " N a t i v e  C o u r t "  i s  s t i l l  r e t a i n e d  i n  t h e  

N o r t h e r n  R e g io n .  The l e g i s l a t i o n  o f  t h e  E a s t e r n  

R e g io n  s t a t e s  t h a t

" 1C u s to m a ry  Law’ m eans a  r u l e  o r  
b o d y  o f  r u l e s  r e g u l a t i n g  r i g h t s  
a n d  im p o s in g  c o r r e l a t i v e  d u t i e s ,  
b e i n g  a  r u l e  o r  b o d y  o f  r u l e s  
whi-ch. o b t a i n s  an d  i s  f o r t i f i e d  
b y  e s t a b l i s h e d  u s a g e  and  w h ic h  
i s  a p p r o p r i a t e  an d  a p p l i c a b l e  
t o  an y  p a r t i c u l a r  c a u s e ,  m a t t e r ,  
d i s p u t e ,  i s s u e  o r  q u e s t i o n . "  15

The e n a c tm e n t  o f  t h e  'W estern  R e g io n  s t a t e s  t h a t

" ’C u s to m a ry  Law* i n c l u d e s  an y  
d e c l a r a t i o n  o f  l o c a l  C u s to m a ry  
Law made a n d  a p p r o v e d  u n d e r  t h e  
p r o v i s i o n s  o f  S e c t i o n _ 7 7  ( 1 6 )  o f  
t h e  L o c a l  G overnm en t Lav;, 1 9 5 7 ,  
o r  t h e  p r o v i s i o n s  o f  P a r t  I I  o f  
t h e  C h i e f s  Law, 1 9 5 7 . ” 1 7 ,1 8 .

14-. P a s t e r n  R e g io n ,  C u s to m a ry  C o u r t s  Law, 1 9 5 6 .
'W es te rn  R e g io n ,  C u s to m a ry  C o u r t s  Law, 1 9 5 7 ,  No. 26 o f  
1 9 5 7 ; now C a p .  51 o f  1 9 5 9 .
N o r t h e r n  R e g io n ,  N a t i v e  C o u r t s  Lew, 1 9 5 6 , N o .6 o f  1 9 5 6 .  
A d i a g r a m a t i c a l  i l l u s t r a t i o n  o f  t h e  s y s t e m s  o f  a p p e a l s  
t o g e t h e r  w i t h  a  s y n o p s i s  o f  t h e  l a w  o f  E a s t e r n  R e g io n  
i s  g i v e n  a t  t h e  en d  o f  t h i s  s e c t i o n ,  f o r  f u l l e r  
i n f o r m a t i o n  s e e  t h e  r e c e n t l y  p u b l i s h e d  J u d i c i a l  an d  
L e g a l  S y s te m s  i n  A f r i c a ,  ( e d .  A l l o t t )  B u t t e r w o r t h , 1 9 6 2 .

pp". 4 4 - 7 5  •
1 5 .  C u s to m a ry  C o u r t s  Law, 1 9 5 6 , S . 2 .
1 6 .  S . 77 r e f e r r e d  t o  em powers t h e  G o v e r n o r - i n - C o u n c i l  t o  

p r o v i d e  t h a t  a  L o c a l  C o u n c i l  may make d e c l a r a t i o n  an d  
m o d i f i c a t i o n s  o f  C u s to m a ry  Lav;. I f  s u c h  a  d e c l a r a t i o n  
o r  m o d . i f i c a . t i o n  i s  a p p r o v e d  i t  w i l l  becom e t h e  C ustom ary  
Law a p p l y i n g  t o  t h e  m a t t e r  o r  t h e . a r e a .  T h i s  i n t e r e s t 
i n g  p r o v i s i o n  i n t r o d u c e s  a  new s t a g e  i n  t h e  e v o l u t i o n  
o f  C u s to m a ry  Law.

1 7 .  3 . 4  o f  t h e  C h i e f s  Law, 1 9 5 7 ,  em powers th e .  C o m i t t e e  o f  a
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17 c o n t .  c o m p e te n t  C o u n c i l  o f  C h i e f s  t o  make d e c l a r a t i o n s  
o f  C u s to m a ry  Lav/ r e l a t i n g  t o  s e l e c t i o n  o f  C h i e f s .  By
3 .  9 s u c h  d e c l a r a t i o n s  s h a l l  h e  deem ed t o  h e  t h e  
C u s to m a ry  Lav/ t o  t h a t  e f f e c t  t o  t h e  e x c l u s i o n  o f  
an y  o t h e r  c u s to m a r y  u s a g e  o r  r i t e .

1 8 .  C u s to m a ry  C o u r t s  Law (W .B .)  1957  > S .  2 .



The r e l e v a n t  S t a t u t e  o f  t h e  n o r t h e r n  R e g io n  s im p ly  

s a y s  t h a t
i q

J1! N a t i v e  Lav/ an d  C u s to m 1 i n c l u d e s  Moslem Law*1.

I n  a l l  t h e  R e g io n a  t h e  C o u r t s  a r e  t o  be

e s t a b l i s h e d  b y  v / a r r a n t :  u n d e r  t h e  h a n d  o f  a  M i n i s t e r
20i n  t h e  E a s t ;  b y  a  M i n i s t e r  s u b j e c t  t o  c o n f i r m a t i o n

by  t h e  G o v e rn o r  i n  t h e  W e s t ;^  by  t h e  R e s i d e n t ,
2

s u b j e c t  t o  G o v e rn o r* s  c o n f i r m a t i o n  i n  t h e  N o r t h .

The a u t h o r i t y  o f  t h e  C o u r t  i s  i n  a l l  t h e  R e g io n s  

l i m i t e d  by  t h e  w a r r a n t  s e t t i n g  i t  u p .  A l i t i g a n t  

may b e  r e p r e s e n t e d  by  a  l e g a l  p r a c t i t i o n e r  b e f o r e  

a  G rade  A C o u r t  i n  t h e  W e s te rn  R e g i o n y  a n d  i t  i s  

a l s o  p r o v i d e d  t h a t

11A C u s to m a ry  C o u r t  may p e r m i t
( a )  t h e  h u s b a n d ,  w i f e ,  g u a r d i a n ,  

s e r v a n t ,  m a s t e r  o r  in m a te  o f  
t h e  h o u s e h o l d  o f  any  p a r t y ,  
who s h a l l  g i v e  s a t i s f a c t o r y  ■ 
p r o o f  t h a t  h e  o r  s h e  h a s  
a u t h o r i t y  i n  t h a t  b e h a l f ;  o r

( b )  a  r e l a t i v e  o f  a  p e r s o n  
a d m i n i s t e r i n g  a n  e s t a t e  
s u b j e c t  t o  t h e  j u r i s d i c t i o n  
o f  t h e  C o u r t , ,

t o  a p p e a r  f o r  an y  p a r t y  b e f o r e  a  
Cus t  om ary C o u r t . *1 4

I n  t h e  E a s t e r n  R e g io n ,

Tfno l e g a l  p r a c t i t i o n e r  may a p p e a r  
f o r  o r  a s s i s t  any  p a r t y  b e f o r e  a  
C u s t o k a r y  C o u r t , ' 1

b u t  r e p r e s e n t a t i o n  i n  t h e  c u s to m a r y  m a n n er  by  t h e
5

h u s b a n d ,  g u a r d i a n  o r  f a m i l y  h e a d  i s  p e r m i t t e d .

1 9 .N a t i v e  C o u r t  s  Law ( N. R • )  1 9 5 6 ,  S •2 •
2 0 . L a s t  N o te  1 5 ,  S .  3* l . L a s t  N o te  1 8 , S *3* 2 . L a s t  N o te  19S *3
3 .  L a s t  N o te  1 8 ,  S .  28 ( i ) .  4 .  i b i d *  S*28 ( 4 ) .
3 .  L a s t  N o te  1 5 ,  S .  32 ( i ) *
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I t  was o r i g i n a l l y  p r o v i d e d  t h a t

u a p e r s o n  whose mode of' l i f e  i s  n o t  t h a t  o f
th e  l o c a l  com m unity  s h a l l  h e  e n t i t l e d  t o  he  r e 
p r e s e n t e d  b y  a l e g a l  p r a c t i t i o n e r  b e f o r e  a 
C u s to m ary  C o u r t  and  w here  s u c h  p e r s o n  i s  so  
r e p r e s e n t e d  th e  C o u r t  may a l lo w  any o t h e r  p a r t y  
i n  t h e  same c a u s e  o r  m a t t e r  a l s o  t o  b e  r e p r e s e n t e d  
b y  a l e g a l  p r a c t i t i o n e r  w h e th e r  s u c h  a p a r t y  
i s  a p e r s o n  whose mode o f  l i f e  i s  t h a t  o f  t h e  
l o c a l  com m unity  o r  n o t ; 11 6

b u t  t h i s  was l a t e r  r e p e a l e d  i n  1 9 5 7 -

I n  t h e  N o r th  no l e g a l  p r a c t i t i o n e r  may a p p e a r  t o  a c t  

o r  a s s i s t  any  p a r t y  b e f o r e  a N a t iv e  C o u r t  b u t  r e p r e s e n t a 

t i o n  i n  t h e  c u s to m a ry  m anner i s  a l lo w ed ."^

F o u r  g r a d e s  o f  t h e  C o u r t s  e x i s t  i n  b o t h  t h e  W e s te rn  

an d  N o r t h e r n  R e g io n s  b u t  o n ly  two g r a d e s  i n  th e  E a s t e r n *

I n  a l l  t h e  R e g io n s  t h e  f i r s t  c l a s s  (G rad e  A) C o u r t  h a s  u n 

l i m i t e d  j u r i s d i c t i o n  i n  c a u s e s  o r  m a t t e r s  c o n c e r n in g  o w n er

s h i p ,  p o s s e s s i o n  o r  o c c u p a t i o n  o f  l a n d ,  b u t  t h e  lo w e r
g

g r a d e s  h a v e  j u r i s d i c t i o n  l i m i t e d  t o  a s p e c i f i e d  v a l u e  o f  

l a n d .

I n  t h e  E a s t e r n  R e g io n  t h e  p e r s o n s  s u b j e c t  t o  th e  j u r i s 

d i c t i o n  o f  t h e  C o u r t  a r e  ( a )  p e r s o n s  o f  A f r i c a n  d e s c e n t  p r o 

v id e d  t h a t  t h e  mode o f  l i f e  o f  s u c h  p e r s o n s  is. t h a t  o f  t h e  

g e n e r a l  com m unity and  t h a t  s u c h  p e r s o n s  a r e  i n  t h e i r  c o u n t r y  

o f  o r i g i n  s u b j e c t  t o  A f r i c a n  C u s to m ary  Law h o w so ev e r  t h a t  

C u s to m ary  Law may b e  m o d i f i e d  o r  a p p l i e d ;

6 .  i b id *  S * 5 2 ( i ) ,  p r o v i s o .
7* N a t iv e  C o u r t  Law, 1 9 5 6 , S .  2 8 .
8 .  I n  t h e  N o r th  G rade  A h a s  u n l i m i t e d  j u r i s d i c t i o n ,  G rade  B 

( l i m i t e d )  j u r i s d i c t i o n  w h ere  th e  v a l u e  i s  n o t  more t h a n  
£ 5 0 0 ; G rade  C, £ 1 0 0 ;  an d  G rade D £ 5 0 .  I n  t h e  West G rade  
B h a s  u n l i m i t e d  j u r i s d i c t i o n ,  G ra d es  C. and  D,
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( b )  any  o t h e r  p e r s o n s  w h a t s o e v e r  whom t h e  G o v e rn o r  

i n  C o u n c i l  may d i r e c t  t o  b e  w i t h i n  t h e  j u r i s d i c t i o n

o f  t h e  C o u r t ;  ( c )  an y b o d y  w h a t s o e v e r  .who i n s t i t u t e s
q

p r o c e e d i n g s  i n  C u s to m ary  C o u r t s .

I n  t h e  W e s te rn  R e g io n  t h e  C o u r t s  h a v e

j u r i s d i c t i o n  o v e r  a l l  N i g e r i a n s . The j u r i s d i c t i o n

i n  t h e  N o r t h  i s  o v e r  a l l  p e r s o n s  p e r m a n e n t l y  r e s i d e n t

on  l a n d  w i t h i n  t h e  a r e a  o f  t h e  C o u r t  a n d

"Whose g e n e r a l  mode o f  l i f e  i s  
t h a t  o f  t h e  g e n e r a l  n a t i v e  com m unity

a n d  i n  a l l  o t h e r  c a s e s ,  w h e re  t h e  p e r s o n s  i n v o l v e d

i n  t h e  a c t i o n  h a v e  g i v e n  c o n s e n t . ^  I n  a l l  t h e

R e g io n s  t h e  C o u r t  h a s  j u r i s d i c t i o n  o v e r  l a n d  m a t t e r s
12w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  C o u r t .

I n  1. ; . th  t i i e - ' f - W e s t e r n  R e g io n s  a  new e le m e n t

i s  i n t r o d u c e d  i n t o  t h e  N i g e r i a n  C u s to m a ry  Lav; b y  t h e  
p o s s i b i l i t y  o f  l e g a l  r e p r e s e n t a t i o n  b y  a  p r o f e s s i o n a l

19
p r a c t i t i o n e r .  ^ The p o s s i b i l i t y  o f  r e p r e s e n t a t i o n  

i n  t h e  c u s to m a r y  m a n n e r ,  now i n t r o d u c e d  i n  a l l  t h e

9« C u s to m a ry  C o u r t s  (Am endm ent) Lav/, 1957  (N o .1 2  o f  1 9 5 7 )  »E .I
1 0 . C u s to m a ry  C o u r t s  L aw ,1957> S . 17 W .R ." N ig e r i a n "  i s  d e f i n e d  

i n  S . 2#
1 1 . N a t i v e  C o u r t s  Law, i 9 5 6 ,  S . 1 5 ,  N.R#
1 2 . E a s t e r n  R e g io n ,  C u s t  .C t  .L a w ,1 9 5 6 ,S . 2 1 ( 3 )  ; W e s te r n  R e g io n ,  

C u s to m a ry  C ts  .L a w ,1957» S . 2 2 ( 3 ) *  N o r t h e r n  R e g io n :  N a t i v e  
C o u r t s  Lav/, 1 9 5 6 1 9 ( 3 ) ( 4 ) ;  L a n iy a n  v . I s a a c  (1 9 5 3 )  N .N . 
L .R . ,1 1 9 *  B u t n o t  i f  t h e  l a n d  i s  g o v e r n e d  by  t h e  
R e c o v e ry  o f  P r e m i s e s  O r d i n a n c e :  P a t r i c k  Ede v .A y i  
B a b o n g a r i  ( I 9 6 0 )  N .N .L .R .  8 3 .

13* I n  t h e  N o r t h e r n  R e g io n  a  N a t i v e  C o u r t s  A d v i s e r  h a s  r i g h t  
t o  b e  h e a r d  a s  a m ic u s  c u r i a e  i n  t h e  M oslem C o u r t  o f  
A p p e a l  an d  i n  t h e  H ig h  C o u r t :  M oslem C o u r t  o f  A p p e a l
Law, 1 9 5 6 ,  S . 2 4 ( 3 ) .
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R e g io n s ,  i s  a  w i s e  s t a t u t o r y  r e c o g n i t i o n  o f

p r o c e d u r e  i n  C u s to m a ry  Law. The C u s to m a ry  C o u r t s

Laws o f  a l l  t h e  R e g io n s  p r o v i d e  t h a t  t h e  N a t i v e

Lav/ a n d  C ustom  t o  b e  a p p l i e d  i s  t h a t  " p r e v a i l i n g

i n  t h e  a r e a  o f  t h e  j u r i s d i c t i o n  o f  t h e  C o u r t "  s o

f a r  a s  i t  i s  n o t  r e p u g n a n t  t o  n a t u r a l  j u s t i c e ,  e q u i t y

an d  g o o d  c o n s c i e n c e  n o r  i n c o m p a t i b l e  w i t h  a n y  w r i t t e n

la w  f o r  t h e  t i m e  b e i n g  i n  f o r c e .

I t  i s  n o t  e a s y  t o  e x p l a i n  w h a t  i s  m e a n t b y

" p r e v a i l i n g  i n  t h e  a r e a  o f  t h e  j u r i s d i c t i o n  o f  t h e

C o u r t " ^  b u t  i n  a  c r i m i n a l  c a s e * ^  A d em o la , J .  ( a s

h e  t h e n  w a s )  h e l d  t h a t  " p r e v a i l i n g "  m eans " p r e d o m i n a n t . "

lie s a i d  t h a t  t h e  e x p r e s s i o n  d o e s  n o t  r e f e r  t o  t h e  lav /

o f  t h e  m a j o r i t y  t r i b e  o r  t o  t h e  N a t i v e  C u s to m a ry  Lav/s

a c t u a l l y  f o u n d  i n  t h e  a r e a  b u t  t o  t h e  s i n g l e

p r e d o m in a n t  s y s t e m  o f  la w  -  i n  t h e  p a r t i c u l a r  c a s e
16Mahommedan c r i m i n a l  l a w .  C o n s i d e r i n g  t h e  a rg u m e n t

1 4 .  S ee  A l l o t t ,  E s s a y s  i n  A f r i c a n  Law « I 9 6 0 ,  p p . 1 6 0 -1  f o r  
a  l e a r n e d  g e n e r a l  d i s c u s s i o n  p f  t h e  t o p i c .

15* Re g i n a  v .  I l l o r i n  N a t i v e  C o u r t  e x . p .  Aremu (1 9 5 3 )  20 
N .L .R .  1 4 4 .

16* B u t i t  m u st be  Mahommedan Law o f  t h e  p a r t i c u l a r  
l o c a l i t y  -  i . e .  M a l i k i  Code a p p l y i n g  i n  N i g e r i a  
n o t ,  e . g . ,  S u n n i  Law a l t h o u g h  b o t h  a r e  b r a n c h e s  
o f  Mahommedan Law:
S ee  S u l i a  A y o o la  v# E o la w iy o  (1 9 4 2 )  8 V/ACA, 39*
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p u t  f o r w a r d  t h e  l e a r n e d  J u d g e  s a i d :

" I t  i s  f u r t h e r  p o i n t e d  o u t  t h a t  
t o  a d o p t  t h e  a rg u m e n t  o f  t h e  
l e a r n e d  l e g a l  S e c r e t a r y  w o u ld  
mean t h a t  i n  c r i m i n a l  c a s e s  a  
Y o ru b a  man i n  t h e  a r e a  w o u ld  
b e  t r i e d  u n d e r  Moslem Law b u t  
i n  c i v i l  causes Y o ru b a  C u s to m a ry  
Lav/ w o u ld  a p p l y  t o  h im .  L e t  
me s a y  a t  o n ce  t h a t  I  s e e  n o t h i n g  
u n u s u a l  i n  t h i s  s i n c e  c i v i l  m a t t e r s  
r e l a t e  t o  r e l a t i o n s h i p  b e tw e e n  
i n d i v i d u a l s  a n d  n o t  t h e  S t a t e  
a s  s u c h . ” 17

W ith  r e s p e c t ,  t h i s  i s .  a  m o s t  v a l u a b l e  o p i n i o n

an d  i t  seem s t h a t  i n  c i v i l  m a t t e r s ,  e s p e c i a l l y  i n

l a n d  c a s e s ,  i n d i g e n o u s  C u s to m a ry  Law i n  t h e  a r e a

a p p l i e s .  S u c h  a p p r o a c h  a c c o r d s  w i t h  t h e  p r a c t i c e

e x i s t i n g  g e n e r a l l y  t h r o u g h o u t  t h e  N o r t h e r n  R e g io n

f o r  a s  P r o f e s s o r  A n d e r s o n  h a s  c o r r e c t l y  o b s e r v e d ,

" i t  i s  i n  t h e  m a t t e r  o f  l a n d  
t e n u r e  t h a t  N a t i v e  Law an d  
C ustom  h a s  won t h e  m o s t  d e c i s i v e  
v i c t o r y  o v e r  t h e  g e n e r a l  
a s c e n d e n c y  o f  t h e  S h a r i 1 a  i n  t h e  
M uslim  E m i r a t e s  o f  N o r t h e r n  

N i g e r i a . "  18

Many o t h e r  q u e s t i o n s  n a t u r a l l y  a r i s e  f ro m  some 

o f  t h e  p r o v i s i o n s  o f  t h e  L aw s. T h u s ,  one may a s h .  

w h a t a r e  t h e  c r i t e r i a  f o r  m e a s u r i n g  "mode o f  l i f e "

17* a t  p .  1 4 5 .
1 8 .  A n d e r s o n ,  J . N . D . ,  I s l a m i c  Law i n  A f r i c a , 1954-* P* 1 8 4 .



o f  t h e  g e n e r a l  com m unity  a n d  t h a t  o f  a n  i n d i v i d u a l  

Does t h i s  mode o f  l i f e  d e p e n d  on  w h a t  t h e  m a j o r i t y  

o f  t h e  p e o p l e  now o b s e r v e  e v e n  t h o u g h  i t  may n o t  

b e  i n d i g e n o u s  o r  d o e s  i t  d e p e n d  on  t h e  i n d i g e n o u s  

c u s to m  e v e n  t h o u g h  i t  i s  o n ly  a  m i n o r i t y  o f  t h e  

p o p u l a t i o n  who now f o l l o w  i t ?  I n  t h e  ca .se  o f  a n  

i n d i v i d u a l ,  d o e s  h i s  mode o f  l i f e  d e p e n d  on  h i s  

e d u c a t i o n ,  r e l i g i o n ,  w e a l t h ,  p o l i t i c a l  o u t l o o k ,  

o r  on some o r  a l l  o f  th e m ?  And w h a t  k i n d  o r  

e x t e n t  o f  e a c h  d o e s  a  man r e q u i r e  i n  o r d e r  t o  

be  t a k e n  o u t  o f  t h e  o p e r a t i o n  o f  C u s to m a ry  Law? 

Some o f  t h e s e  p r o b le m s  w i l l  b e  e x a m in e d  l a t e r  

b u t  t h e  g e n e r a l  la w  w i l l  now b e  c o n s i d e r e d ,  

a f t e r  s u m m a r is in g  t h e  p r e s e n t  s y s t e m .



<
20 . 2 8 .

SUMMARY OP THE PRESENT SYSTEM OP COURTS.

( i )  EASTERN NIGERIA.

T r a n s f e r  by  
d i r e c t i o n  o: 
C u s to m a ry  
C o u r t  
A d v i s e r  
u n d e r  3 .3 5  

( d ) .

Tile PRIVY COUECIL. 
( A p p e l l a t e )

AT

FEDERAL SUPREME COURT
( A p p e l l a t e  b u t  o r i g i n a l  i n  
i n t e r - R e g i o n a l  d i s p u t e s )

S .  60  ( d ) ,

HIGH COURT
( O r i g i n a l ,  A p p e l l a t e  & 

T r a n s f e r r e d . )

S .  60  ( c ) .

MAGISTRATES1 COURT
( O r i g i n a l ,  A p p e l l a t e  & 

T r a n s f e r r e d  • )
T “7P

S .  60  ( b )

COUNTY COURT
( A p p e l l a t e  o r  T r a n s f e r r e d  

J u r i s d i c t i o n  o n l y )

CUSTOMARY COURT GRADE A o r  B
( O r i g i n a l  & T r a n s f e r r e d  

J u r i s d i c t i o n  o n l y . _____

T r a n s f e r  
u n d e r  S . 3 5 ( b ) .

S .  60  (

4  C i v i l  C a s e s  ( A p p e a l ) . ~>Appeal i n  C r i m i n a l  C a s e s <
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S y n o p s i s  o f  t i i e  M ain  P r o v i s i o n s  o f  t h e  
C u s to m a ry  C o u r t s  Law, 1 9 5 6 .  ( E . P . )

S .  2 g i v e s  a  d e f i n i t i o n  o f  t h e  p r i n c i p a l  t e r m s  u s e d .

S .  3 a u t h o r i s e s  t h e  M i n i s t e r  t o  e s t a b l i s h  C u s to m a ry  
C o u r t s .

SS.4- -  5 p r o v i d e  f o r  a p p o i n tm e n t  o f  t h e  p e r s o n n e l  

b y  t h e  M i n i s t e r  a f t e r  h e  h a s  c o n s u l t e d  t h e  

i n h a b i t a n t s  o f  t h e  a r e a  i n  w h ic h  t h e  C o u r t  

i s  s i t u a t e d  a n d  t a k i n g  i n t o  a c c o u n t  t h e  o p i n i o n  

o f  t h e  C u s to m a ry  C o u r t s  A d v i s e r .

S* 6 em powers t h e  M i n i s t e r  t o  a p p o i n t  t h e  P r e s i d e n t ,  

who m u s t b e  a  p e r s o n  l i t e r a t e  i n  E n g l i s h ,  a n d  

p r o v i d e s  t h a t  t h e  d e c i s i o n  o f  t h e  C o u r t  s h a l l  

b e  by  m a j o r i t y  o p i n i o n .

8 .  7 p r o v i d e s  t h a t  C o u r t  Members a r e  t o  t a k e  t h e  o a i h

a s  l a i d  down i n  t h e  S c h e d u l e  b e f o r e  t h e y  a ssu m e  
o f f i c e .

S .  10 p r o h i b i t s  a d j u d i c a t i o n  w i t h o u t  a u t h o r i t y  a n d

m akes i t  a  c r i m i n a l  o f f e n c e  p u n i s h a b l e  w i t h  s i x  

m onths*  im p r i s o n m e n t  o r  £ 5 0  f i n e  b u t  a r b i t r a t i o n  

i n  c i v i l  c a s e s  i s  a l l o w e d  i f  t h e  p a r t i e s  a g r e e .

8*12 l a y s  down t h a t  t h e  o f f i c e r s  o f  t h e  C o u r t ,

c o n s i s t i n g  o f  t h e  K e g i s t r a n ,  C l e r k ,  B a i l i f f s  a n d  

M e s s e n g e r s  a r e  t o  b e  a p p o i n t e d  b y  t h e  C o u n c i l ,  

w i t h  t h e  a p p r o v a l  o f  t h e  M i n i s t e r  an d  t h e i r  

d i s m i s s a l  m u s t  b e  l i k e w i s e  a p p r o v e d .

S . 16 e x e m p ts  M i n i s t e r s  o f  t h e  C o u r t  a n d  O f f i c e r s  f r o m  

l i a b i l i t y  i n c u r r e d  i n  b o n a  f i d e  e x e r c i s e  o f  t h e i r  

j u r i s d i c t i o n .



5 . 17  p r o v i d e s  t h a t  f i n e s  im p o s e d  b y  C u s to m a ry  C o u r t s  

s h o u l d  n o t  em ceed £ 5 0  an d  t h a t  s e n t e n c e  o f  

im p r i s o n m e n t  s h o u l d  n o t  b e  m ore t h a n  6 m on ths#

5 . 18 m akes c o r r u p t i o n  o f  a n d  b r i b e r y  g i v e n  t o  o r  

r e c e i v e d  by  a  Member o r  O f f i c e r  o f  t h e  C o u r t  

p u n i s h a b l e  b y  2 y e a r s *  im p r is o n m e n t  o r  £ 2 0 0  f i n e *

8 . 2 0  s p e c i f i e s  t h a t  t h e  j u r i s d i c t i o n  o f  e a c h  G o u r t

s h o u l d  b e  t h a t  s t a t e d  i n  t h e  W a r r a n t  s e t t i n g  up  

t h e  C o u r t .

8*21  l a y s  down t h a t  t h e  v e n u e  i n  c r i m i n a l  c a s e s  i s

t h e  p l a c e  w h e re  a n  a l l e g e d  o f f e n c e  was c o m m it te d  

a n d  i f  i t  was p a r t l y  w i t h i n  t h e  a r e a  o f  tw o  C o u r t s  

t h e  C u s to m a ry  C o u r t s  A d v i s e r  o r  t h e  M i n i s t e r  w i l l  

d e c i d e  w h ic h  C o u r t  i s  t o  h a v e  j u r i s d i c t i o n .

S .2 p  a u t h o r i s e s  t h e  C u s to m a ry  C o u r t  t o  a d m i n i s t e r  t h e  

la w  p r e v a i l i n g  i n  t h e  a r e a  o f  i t s  j u r i s d i c t i o n  a s  

w e l l  a s  an y  o t h e r  la w  o r  O rd in a n c e  w h ic h  i t  i s  

s p e c i f i c a l l y  em pow ered t o  a d m i n i s t e r . ^

S . 25 p r o v i d e s  t h a t  i n  g u a r d i a n s h i p  o f  c h i l d r e n  t h e  

w e l f a r e  o f  t h e  c h i l d  s h o u l d  b e  t h e  p a ra m o u n t  

c o n s i d e r a t i o n .

8 8 .2 7 - 2 8  empower C u s to m a ry  C o u r t s  t o  p ro m o te  r e c o n c i l i a t i o n  

i n  c i v i l  c a s e s  a n d  a l s o  i n  c r i m i n a l  c a s e s  o f  a s s a u l t  

o r  o t h e r  o f f e n c e  n o t  a m o u n t in g  t o  f e l o n y *

19* The C u s to m a ry  C o u r t s  Law C J u r i s d i e t i o n )  ( T J r d e r - i n -  —  
C o u n c i l )  No* 504- o f  1958  em pow ered C u s to m a ry  C o u r t s  t o  
a d m i n i s t e r  ( 1 )  The Age o f  M a r r i a g e  Law, 1 9 5 8 ; ( 2 )  P a r t  
I I  o n ly  o f  t h e  F i n a n c e  Law, 1 9 5 8 ; ,  ( 5 )  L i m i t a t i o n  o f  
Dowry Lav/, 1 9 5 8 .



S S .2 9 -3 0  p r o h i b i t  p a s s i n g  o f  any s e n t e n c e  o f  w h ip p in g  an d  

p r o v id e  t h a t  a p r o c e d u r a l  d e f e c t  s h a l l  n o t  a v o i d  t h e  

O rd e r  o f  th e  C o u r t  i f  s u b s t a n t i a l  j u s t i c e  i s  done*

8 8 .3 1 -3 2  p r o v id e  t h a t  p r o c e e d in g s  s h a l l  b e  c o n d u c te d  a s  

l a i d  down i n  t h e  law  and  t h a t  no l e g a l  p r a c t i t i o n e r  

s h a l l  a p p e a r  b u t  t h a t  c u s to m a ry  r e p r e s e n t a t i v e s  may a p 

p e a l . ,  A p e r s o n  whose mode o f  l i f e  i s  n o t  t h a t  o f  t h e

l o c a l  community i s  e n t i t l e d  t o  be r e p r e s e n t e d  by  a l e 

g a l  p r a c t i t i o n e r  and  i f  he  h a s  one t h e n  th e  o t h e r  p a r t y
20i s  a l s o  e n t i t l e d  t o  l e g a l  r e p r e s e n t a t i o n .

SS .33 l a y s  down t h a t  p r o c e e d in g s  a h l l  be  i n  p u b l i c  i n  an  

open  C o u r t .

S . 35 g iv e s  th e  C ustom ary  C o u r ts  A d v i s e r  pow er t o  d i r e c t  

t r a n s f e r  o f  a c a s e  from  a C u s to m a ry  C o u r t  t o  t h e  

M a g i s t r a t e s T C o u r t  o r  t o  th e  H ig h  C o u r t .

S . 38 empowers C ustom ary  C o u r ts  t o  make t r a n s f e r s  a s  th e y

deem n e c e s s a r y .

S . h i  l i m i t s  th e  pow ers o f  th e  C o u r t  t o  £ 5 0  f i n e  o r  s i x  

months* s e n t e n c e  o f  im p r is o n m e n t .

S .h 2  empowers t h e  C o u r t  t o  o r d e r  a r e s t o r a t i o n  o f  p r o p e r t y  

u n l a w f u l ly  o b t a i n e d .

S .h 5  p r o v id e s  t h a t  t h e  C o u r t  h a s  pow er t o  summon w i t n e s s e s  

and impose p u n ish m e n t  f o r  f a l s e  e v i d e n c e .

20 . T h is  seem s t o  mean t h a t  l a w y e rs  may a p p e a r  b e f o r e  Lay 
J u d g e s .  P re su m ab ly  t h e  C ustom ary  C o u r t s  A d v i s e r  may i n  
su c h  c a s e s  o r d e r  t r a n s f e r  o f  t h e  c a s e  t o  t h e  M a g i s t r a t e s ’ 
C o u r t  o r  t h e  **igh C o u r t  u n d e r  S . 35* T h is  p r o v i s i o n  i n  
th e  ^ p r in c ip a l  law  was l a t e r  rem oved  b y  th e  c u s to m a ry  
C o u r ts  Amendment Law, No. 12 o f  1957* S . 5? s o  t h a t  now 
no l e g a l  r e p r e s e n t a t i o n  i n  any fo rm  i s  a l lo w e d  i n  t h e  
E a s t e r n  R e g io n .
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S . 5 1  l a y s  down t h a t  t h e  ju d g e m e n t  o f  t h e  C o u r t  may

b e  e x e c u t e d  by  s e i z u r e  a n d  s a l e  o f  t h e  p r o p e r t y  

o f  t h e  p e r s o n  co n d em n ed .

S .5 h  a u t h o r i s e s  t h e  C o u r t  t o  g r a n t  i n t e r i m  o r d e r s .

S . 5 6  p r o v i d e s  t h a t  m o n th ly  r e t u r n s  o f  t h e  w o rk  o f

t h e  C o u r t  a r e  t o  b e  s e n t  t o  t h e  C u s to m a ry  C o u r t s  

A d v i s e r .

8 * 5 ?  em powers t h e  A d v i s e r  o r  h i s  A s s i s t a n t  t o  h a v e

a c c e s s  a t  a l l  t i m e s  t o  D i s t r i c t  a n d  C o u n ty  C o u r t s  

a n d  t o  b e  h e a r d  a s  a m ic u s  c u r i a e *

8*59  g i v e s  t h e  M i n i s t e r  p o w e r  t o  s e t  u p  D i s t r i c t  

C o u r t s  o f  A p p e a l*

8 * 6 0  p r o v i d e s  f o r  a p p e a l s  a s  show n i n  t h e  d ia g r a m  a b o v e .  

8*63  a u t h o r i s e s  t h e  M i n i s t e r  t o  make R u le s  f o r  

C u s to m a ry  C o u r t s .

The F i r s t  S c h e d u le  p r e s c r i b e s  t h e  l i m i t s  o f  

C r i m i n a l  an d  C i v i l  j u r i s d i c t i o n  o f  t h e  C o u r t .  A 

G rad e  A C o u r t  c a n  p a s s  s e n t e n c e  o f  im p r i s o n m e n t  f o r  

a  t e r m  o f  s i x  m o n th s  b u t  i n  c a s e s  o f  t h e f t  o f  f a r m  

p r o d u c e  o r  o f  l i v e s t o c k  i t  c a n  im p o se  a  s e n t e n c e  o f  

12 m o n th s 1 im p r i s o n m e n t .  I t  c a n  a l s o  im p o s e  a  f i n e  

o f  u p  t o  £ 5 0 , an d  j u v e n i l e  o f f e n d e r s  may b e  s e n t e n c e d  t o  

n o t  m ore t h a n  12 s t r o k e s .  G ra d e  B C o u r t s  i n  C r i m i n a l  

c a s e s  may n o t  im p o se  m ore  t h a n  h a l f  o f  t h e  l i m i t  o f  

p u n is h m e n t  o f  G rad e  A C o u r t s  e x c e p t  t h a t  t h e y  c a n  

s e n t e n c e  a  j u v e n i l e  o f f e n d e r  t o  12  s t r o k e s .
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I n  C i v i l  m a t t e r s  b o th . G ra d e  A a n d  G rade  B C o u r t s  

h a v e  u n l i m i t e d  j u r i s d i c t i o n  i n  l a n d  c a u s e s .  The 

j u r i s d i c t i o n  o f  G ra d e  A C o u r t s  i n  m a t r i m o n i a l  i s s u e s  

i s  a l s o  u n l i m i t e d .  G rad e  A C o u r t s  h a v e  j u r i s d i c t i o n  

i n  d e b t ,  dem and o r  dam ages an d  i n  c a s e s  o f  s u c c e s s i o n  

t o  p r o p e r t y  u p  t o  £ 5 0  a n d  G rad e  B C o u r t s  i n  t h o s e  c a s e s  

u p  t o  £ 2 5 *^

1 .  I n  a  Y /e s te rn  N i g e r i a n  c a s e ,  A lh a . i i  A l i i  Imam an d  o r s . 
v .  O s e n i  B a lo g u n  J . D . G . A . / 1 0  C . £ 7 A 7 7 5 9 T ^ ^ ^ S T ^ t  
I j e b u  Ode G ra d e  A C u s to m a ry  C o u r t  on  3 r d .  M a rc h ,  1 9 6 1 ,  
H is  H o n o u r ,  A d e d e j i  O k u b a d e jo ,  i n t e r p r e t i n g  t h i s  . 
p r o v i s i o n  i n  t h e  C u s to m a ry  C o u r t s  Law o f  t h e  R e g io n  
s a i d ,

” I n  my o p i n i o n ,  ’t h e  v a l u e  o f  t h e  
s u b j e c t - m a t t e r  m u s t  b e  c o n s t r u e d  
t o  m ean t h e  r e n t a l  v a l u e  p e r  annum 
o f  t h e  l a n d  f o r  t h e  p u r p o s e  o f  
a s s e s s i n g  C o u r t  f e e s .  I t  d o e s  
n o t  m ean t h a t  a  G rad e  I) C o u r t  m u s t 
n o t  t r y  a  c a s e  i n  w h ic h  t h e  l a n d  
i n v o l v e d  e x c e e d s  £ 2 5  i n  v a l u e .
I f  i t  w e re  s o ,  i t  w o u ld  b e  d i f f i c u l t  
f o r  a  G rad e  ~D C o u r t  t o  t r y  an y  c a s e  
i n v o l v i n g  l a n d  a t  a l l ,  a s  t h e  p r i c e
o f  l a n d  v a r i e s  an d  f l u c t u a t e s  f ro m

p l a c e  t o  p l a c e . ”
(From  F o l i o  2 1 a . )

W ith  r e s p e c t ,  t h i s  a rg u m e n t  i s  n o n  s e q u i t u r .
One may a s k  w h e t h e r  t h e  ’ r e n t a l  v a l u e ’ d o e s  n o t  v a r y  
an d  f l u c t u a t e ,  f ro m  p l a c e  t o  p l a c e .  I t  i s  s u b m i t t e d  
t h a t  t h e  Law m eans w h a t  i t  s a y s  a n d  t h a t  t h e  £ 2 5  r e f e r s
t o  t h e  v a l u e  o f  t h e  l a n d , n o t  t h e  r e n t a l  v a l u e .  .



34*

( 1 1 )  WESTERN NIGERIA.

34

PRIVY COUNCIL. 
  :—_

FEDERAL SUPREME COURT.

HIGH COURT. 
( O r i g i n a l ,  A p p e l l a t e ,  
T r a n s f e r r e d  J u r i s d i c t i o n )  

P o w e r  o f  R e v ie w .

CUSTOMARY COURT
OF APPEAL.

( A p p e l l a t e  £0 T r a n s f e r r e d  
J u r i s d i c t i o n . )

MAGISTRATES1 COURT

( O r i g i n a l , Appe1 1 a t  e , 
T r a n s f e r r e d  J u r i s d i c t i o n , :  

■Power o f  R e v ie w .)

•" K

CUSTOMARY COURT,.
GRADE A.

( O r i g i n a l  So T r a n s f e r r e d  
J u r i s d i c t i o n . )

CUSTOMARY COURT, GRADES B, C , D. 
( O r i g i n a l  an d  T r a n s f e r r e d  J u r i s d i c t i o n . )

I f  no
C u s to m a ry  
C o u r t s  o f  
A p p e a l # ■

> A l l  c a s e s #
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The P r e s e n t  C o u r t  S y s te m  o f  W e s te r n  N i g e r i a .

The m a in  d i f f e r e n c e  w i t h  E a - s te rn  N i g e r i a  i s  t h a t  G rade  

A C u s to m a ry  C o u r t s  i n  W e s te r n  N i g e r i a  a r e  m anned b y  

p r o f e s s i o n a l l y  q u a l i f i e d  l a v y e r s  a n d  t h a t  l e g a l  p r a c t i t i o n e r s  

may a p p e a r  i n  s u c h  c o u r t s ,  a n d  a l s o  t h a t  t h e r e  a r e  f o u r  g r a d e s  

o f  t h e  C o u r t  i n  t h e  W e s te r n  R e g io n  a n d  o n ly  tw o  i n  t h e  E a s t *  .

( I l l )  NORTHERN NIGERIA,

ERIfY COUIICIL.
j.I 10

T  C ons  t  i t u t  i  o n a l
! o n l y .
1

. 1 _

FEDERAL SUPREME COURT.
— w — a r ----------— .................................................... . . . . .  ■ i i ' V *

HIGH COURT
.,̂ T-

COURT OR 
RESOLUTIONS

C o n s t i t u t i o n a l  
o n l y .

NATIVE COURT 
$  OR APPEAL. 

D i v • o f  H ig h  
C o u r t .

SHARI1 A 
COURT.

PROVINCIAL
COURT.

MAGISTRATES 
COURT. 

( C r i m i n a l )  
O r i g i n a l

DISTRICT 
COURT 

( C i v i l )  
O r i g i n a l .

NATIVE COURTS 
GRADES B, C, D

NATIVE COURTS 
GRADES A an d  

A L t d .

The P r e s e n t  S y s te m  o f  COURTS i n  N o r t h e r n  N i g e r i a . 
 ------ C r i m i n a l  c a s e s .  ------------ C i v i l  C a s e s .

------------------   M oslem P e r s o n a l  C a s e s .



2P r e s e n t  S y s te m  o f  C o u r t s  i n  N o r t h e r n  N i g e r i a .

A l l  t h q  N a t i v e  C o u r t s  h a v e  - o r i g i n a l  c i v i l  a n d
^  -  ■

c r i m i n a l  j u r i s d i c t i o n  i n  a l l  t y p e s  o f  c a s e s  b u t  G ra d e s  

A an d  A L i m i t e d  C o u r t s  h a v e - h i g h e r  p o w e rs  an d  A p p e a ls  

l i e  f ro m  th e m  t o  N a t i v e  C o u r t s  o f  A p p e a l  i n  c i v i l  an d  

c r i m i n a l  m a t t e r s  b u t  t o  t h e  S h a r i Ta  C o u r t  i n  M oslem 

p e r s o n a l  p a t t e r s .

A p p e a ls  f ro m  G ra d e s  B, C, a n d  D go t o  t h e  P r o v i n c i a l  

C o u r t  an d  t h e n c e  t o  t h e  N a t i v e  C o u r t s  o f  A p p e a l .  The 

ju d g e s  i n  N a t i v e  C o u r t s  o f  a l l  g r a d e s  an d  i n  t h e  

P r o v i n c i a l  C o u r t s  a r e  n o t  p r o f e s s i o n a l l y  t r a i n e d ,  

e x c e p t  i n s o f a r  a s  t h e  A l k a l a i  a r e  l e a r n e d  i n  Moslem Law.

The M a g i s t r a t e s *  C o u r t  e x e r c i s e s  c r i m i n a l  

j u r i s d i c t i o n  o n ly  an d  a p p e a l  l i e s  f ro m  t h e n c e  t o  t h e  

H ig h  C o u r t .  The j u r i s d i c t i o n  o f  t h e  D i s t r i c t  C o u r t s  

i s  c i v i l  o n l y ,  i n  c a s e s  n o t  i n v o l v i n g  M oslem Law.

The H ig h  C o u r t  h a s  j u r i s d i c t i o n  i n  a l l  c r i m i n a l  

c a s e s  an d  a l s o  i n  c i v i l  c a s e s  n o t  i n v o l v i n g  Moslem Law. 

A p p e a l  l i e s  f ro m  t h e  H ig h  C o u r t  t o  t h e  F e d e r a l  Suprem e 

C o u r t  a n d  t h e n c e  t o  t h e  P r i v y  C o u n c i l .

2 .  F o r  a  m ore d e t a i l e d  a c c o u n t  s e e  A l l o t t ’ s  J u d i c i a l  and.
L e g a l  S y s te m s  i n  A f r i c a * 1 9 6 2 ,  pp* 65-74-•

5* S h a r i * a  C o u r t  o f  A p p e a l  Law, I 9 6 0  (N o .1 6  o f  1 9 6 0 ) ^ S . l l .  
A B i l l  was r e c e n t l y  i n t r o d u c e d  t o  e n a b l e  t h e  S h a r i * a  
C o u r t ,  b e f o r e  h e a r i n g  a n  a p p e a l ,  t o  t r a n s f e r  t h e  a p p e a l  
( w i t h  c o n s e n t  o f  t h e  C h i e f  J u s t i c e )  t o  t h e  H ig h  C o u r t s .  
See S h a r i * a  C o u r t  o f  A p p e a l  (A m endm ent) L a w ,1 9 6 2 .

4-. The H ig h  C o u r t  h a s  no  o r i g i n a l  j u r i s d i c t i o n  i n  s u i t s  
r e l a t i n g  t o  t i t l e  t o  l a n d :  N.R* H ig h  C o u r t  Law S # 2 ( c ) .



The S h a r i f a  C o u r t  i s  a  C o u r t  o f  A p p e a l  f o r  a l l

c a s e s  i n v o l v i n g  M oslem  p e r s o n a l  la w  com ing  f ro m

N a t i v e  C o u r t s  G ra d e  A en d  A L i m i t e d  a n d  t h e  P r o v i n c i a l

C o u r t s . ^ I t  i s  a  f i n a l  C o u r t  o f  A p p e a l  i n  a l l  M oslem

p e r s o n a l  c a s e s ,  u n l e s s  t h e  i s s u e  i n v o l v e s  i n t e r p r e t a t i o n

o f  N i g e r i a n  C o n s t i t u t i o n ,  i n  w n ic h  c a s e  a n  a p p e a l  l i e s

t o  t h e  F e d e r a l  S uprem e C o u r t  a n d  t h e n c e  t o  t h e  P r i v y

C o u n c i l .  The P r e s i d e n t  o f  t h e  S h a r i 1 a  C o u r t  i s  c a l l e d

t h e  G ra n d  K a d i .  v/hen a n  i s s u e  com es b e f o r e  t h e

S h a r i 1 a  C o u r t  e n d  a  d i s p u t e  a r i s e s  on  w h e t h e r  i t  i s  a

M oslem p e r s o n a l  m a t t e r  o r  n o t ,  t h e  S h a r i f  C o u r t  i s

Bound t o  s e n d  t h e  d i s p u t e  t o  t h e  C o u r t  o f  R e s o l u t i o n s

w h ic h  d e c i d e s  on w h e t h e r  o r  n o t  i t  d e a l s  w i t h  M oslem 
6Law. The C o u r t  o f  R e s o l u t i o n s  t h e n  s e n d s  b a c k  t h e

m a t t e r  t o  t h e  S h a r i 1a  C o u r t  i f  i t  d e c i d e s  t h a t  i t

c o n c e r n s  M oslem Law o r  t o  t h e  N a t i v e  C o u r t  o f  A p p e a l ,

i f  t h e  i s s u e  i s  n o t  c o n c e r n e d  w i t h  M oslem p e r s o n a l  law*

The N a t i v e  C o u r t  o f  A p p e a l  h e a r s  a p p e a l s  i n  a l l

c r i m i n a l  m a t t e r s  co m in g  f ro m  N a t i v e  C o u r t s  G ra d e s  A and

A L i m i t e d  a n d  f ro m  t h e  P r o v i n c i a l  C o u r t s ,  a s  w e l l  a s  a l l

a p p e a l s  i n  c i v i l  n a t t e r s  com ing  f ro m  t h o s e  C o u r t s  i f  t h e

m a t t e r s  do n o t  i n v o l v e  Moslem p e r s o n a l  l a w .  Where t h e r e

i s  any  d i s p u t e  a s  t o  w h e t h e r  t h e  m a t t e r  i n v o l v e s  M oslem

p e r s o n a l  law/ o r  n o t ,  t h e  N a t i v e  C o u r t  o f  A p p e a l ,  l i k e  t h e

5# N .R . H ig h  C t . (Am end. No. 2)" Law, 1561  s a y s  t h a t  " ju d g e * 1 als* 
i n c l u d e s  a  ju d g e  o f  t h e  S h a r i 1a  C o u r t  o f  A p p e a l  s i t t i n g  
a s  a  member, o f  t h e  H ig h  C o u r t .  S ed  g u e r r e w h e t h e r  h e  c a n  
so s i t . *

6 .  D a i l y  T im e s ,  1 S u rv e y  o f  t h e  N o r t h 1 , J u l y  H ,  1 9 6 1 ,  p*7# 
See a l s o  C o u r t  o f  R e s o l u t i o n s  L a w ,I 9 6 0 , N o*17 o f  1 9 6 0 ,3 .5 #



S h a r i  * a  C o u r t ,  s e n d s  t h e  d i s p u t e  t o  t h e  C o u r t  o f  

R e s o l u t i o n  f o r  d e c i d i n g  w h ic h  C o u r t  -  S h a r i 1a  o r  

N a t iv e  C o u r t  o f  A p p e a l  -  i s  t o  h a v e  j u r i s d i c t i o n .

A l l  a p p e a l s  f ro m  l . io  N a t i v e  C o u r t  o f  A p p e a l  go  t o  

t h e  F e d e r a l  Suprem e C o u r t  an d  t h e n c e  t o  t h e  P r i v y  

C o u n c i l .

The Gen e r a l  l e g a l  Sy s t e m .

Che te r m  " g e n e r a l  l e g a l  s y s t e m "  a s  u s e d  h e r e  

means t h e  w hole  s y s te m  ox N i g e r i a n  Lav/ w h ic h  i s  n o t  

o f  c u s to m a ry  o r i g i n .  I t  i s  g e n e r a l  b e c a u s e  i t  i s  

a p p l i c a b l e  t o  a l l  t h e  p e o p le  g e n e r a l l y ,  w h e t h e r  

th e y  e r e  n a t i v e s  o r  n o t ,  w h e re a s  C u s to m a ry  Lav/ i s  

c o n f in e d  o n ly  t o  t h e  n a t i v e s  o f  a  s p e c i f i e d  a r e a  

w i t h i n  w h i m  s u c h  Lev; o p e r a t e s .  S in c e  t h e  

e s t a b l i s h m e n t  o f  a f e d e r a l  s t r u c t u r e , N i g e r i a n  

g e n e r a l  la w  i s  t o  be t a k e n  t o  i n c l u d e

( a )  f e d e r a l  O rd in a n c e s  a n d  A c ts  o f  t h e  
F e d e r a l  L e g i s l a t u r e ;

(b )  R e g io n a l  Laws; i n  o t h e r  w o r d s ,  e x c e p t  

f o r  F e d e r a l  l e g i s l a t i o n ,  t h e r e  i s  no l o n g e r  a  s i n g l e  

sy s te m  o f  g e n e r a l  lav/s a p p l y in g  t h r o u g h o u t  N i g e r i a  

as  a w h o le .

As d e f i n e d  a b o v e ,  t h e  s o u r c e s  o f  t h e  g e n e r a l  

law  i n c l u d e :

( i )  L e g i s l a t i o n s  F e d e r a l  an d  R e g i o n a l .

( i i )  A n g l i s h  Common Lav/, d o c t r i n e s  o f  e q u i t y ,  
and. S t a t u t e s  o f  g e n e r a l  a p p l i c a t i o n  
im p o r te d  i n t o  N i g e r i a  by  l o c a l  l e g i s l a t i o n ,

( i i i )  r r  e-cedent s .
( i v )  L e g a l  Y / r i t i n g s .



( i  ) Clie L e g i s l a t i o n  c o m p r i s e n : -

( a )  I m p e r i a l  S t a t u t e s .

(0 )  L o c a l  ( i . e .  N i g e r i a n )  e n a c t m e n t s .

The I m p e r i a l  S t a t u t e s  w ere  s p e c i f i c a l l y  made t o  

a p p ly  t o  N i g e r i a  b y  t h e  I m p e r i a l  L e g i s l a t u r e  o r  

i n t r o d u c e d  i n t o  t h e  c o u n t r y  by e x p r e s s  l o c a l
7

e n a c tm e n t .  T h u s ,  t h e  R e g im e n ta l  D e b ts  A c t ,  1895  

and t h e  Copy r i g h t  A c t ,  1 9 1 1 ,^  a r e  among t h e  

I m p e r i a l  S t a t u t e s  so  made t o  apv l y  by  l o c a l  

l e g i s l a t i o n ,  and  t h e  B r i t i s h  R a t i o n a l i t y  A c t ,  1 9 4 8 ,
Q

by t h e  i m p e r i a l  l e g i s l a t u r e . ^

L o c a l  l e g i s l a t i o n  w ar p r o v i d e d  f o r  e a r l y  i n

t h e  h i s t o r y  o f  t h e  c o u n t r y  b e c a u s e  a f t e r  t h e

a n n e x a t io n  o f  L agos  i n  1862 t h e  R o y a l  C om m ission^-0

a p p o i n t in g  U .S .  F re em a n  t h e  G o v e r n o r ,  a n d  t h e  R o y a l

I n s t r u c t i o n s  ^  t o  h im , b o t h  d a t e d  1 5 t h .  M a rc h ,1 B 6 2 ,

empowered t h e  G o v e rn o r  t o  s e t  u p  a  L e g i s l a t i v e

C o u n c i l .  L ie  w hole  body  o f  lav/ p a s s e d  u n d e r  t h i s

and s u b s e q u e n t  p o w ers  c o m p r is e d  w h a t i s  p o p u l a r l y
^12known as  t h e  "Laws o f  N i g e r i a "  en d  i s  m a le  u p  o f - : -

(1 )  O rd in a n c e s  o f  t h e  S e t t l e m e n t  o f  L ag o s  ,1 8 6 2 - 7 4 .

(2 )  O rd in a n c e s  o f  G old  C o a s t ,  1 8 7 4 - 8 6 ,  w hen  L a g o s  
was a d m i n i s t e r e d  a s  a  p a r t  o f  t h e  G o ld  C o a s t  
C o lo n y .

(3 )  O rd in a n c e s  o f  t h e  C o lo n y  o f  L a g o s ,  1 8 8 6 -1 9 0 6 .

(4 )  P r o c l a m a t i o n s  o f  t h e  P r o t e c t o r a t e  o f  S o u t h e r n  
N i g e r i a ,  i 9 6 0  -  6 .

7*By S 3 .5 6 -8  P a r t  V I I I  o f  A d m i n i s t r a t o r - G e n e r a l * s  O r d i n a n c e ,  
1958 , now C a p .4  o f  t h e  Laws o f  t h e  F e d e r a t i o n  o f  N i g e r i a ,

1953 .
8 . By C o p y r ig h t  O r d in a n c e ,  1918 ; now C a p .4 0  o f  1 9 5 8 .



9 • H i  as  , T . O . , G roundwo r k , p ♦ 2 1 .
1 0 .  O rd in a n c e s  o f  t h e  S e t t l e m e n t  o f  L a g o s ,  L o n d o n , 1 8 7 4 ,

p .  1 9 6 .
1 1 .  ibi_4, p .  199#
1 2 .  c . f .  A l l o t t ,  E s s a y s , p .  2C6 f o r  G h an a , an d

E l i a s ,  G roundw ork , p p .  2 1 - 2  f o r  p o s i t i o n  i n  A u g u s t ,
1 9 5 3 .
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( 5 )  P r o c l a m a t i o n s  o f  t h e  P r o t e c t o r a t e  o f  
N o r t h e r n  N ig e r i a . ,  1900  -  1 J .

( 6 )  O r d in a n c e s  o f  t h e  C o lo n y  a n d  P r o t e c t o r a t e  
o f  S o u t h e r n  N i g e r i a ,  1906  -  1 3 .

( 7 )  O rd in a n c e s  o f  t h e  C o lo n y  a n d  P r o t e c t o r a t e  
o f  N i g e r i a ,  1914  -  5 4 .

( 8 )  O rd in a n c e s  o f  t h e  F e d e r a t i o n  o f  N i g e r i a ,
1954 -  6 0 .  ( 1 2 )

( 9 )  Laws o f  t h e  t h r e e  R e g i o n a l  H o u se s  o f  A sse m b ly ,  
1951 -  d a t e .

( 1 0 )  A c ts  o f  t h e  P a r l i a m e n t  o f  t h e  F e d e r a t i o n  o f  
N i g e r i a ,  I 9 6 0  -  d a t e .  ( 1 3 ) •

T h e re  a r e .  a l s o  a  num ber o f  R o y a l  I n s t r u c t i o n s  t o  

G o v e rn o rs ,  O r d e r s - i n - C o u n c i l ,  R u le s  a n d  R e g u l a t i o n s  

made by t h e  G o v e rn o r  o r  G o v e r n o r - i n - C o u n c i l ,  -  a l l  o f  

w h ich  fo rm  p a r t  o f  t h e  l e g i s l a t i o n .

( i i ) .  E n g l i s h  Commo n  Law, e t c .

B r i t i s h  t r a d e  c o n n e c t i o n s  w i t h  W est A f r i c a  d a t e ,
14a t  l e a s t ,  f ro m  t h e  f i f t e e n t h  c e n t u r y  a n d  i t  i s  

s t a t e d  t h a t

" i n  1553 t h e  f i r s t  E n g l i s h  s h i p s  r e a c h e d  
B e h in  r i v e r ,  a n d  t h e  lo n g  B r i t i s h  
c o n n e x io n  w i t h  N i g e r i a  w as b e g u n .  From 
t h e  t im e  when E n g l i s h  m e r c h a n t s  f i r s t  
b e g a n  a c q u i r i n g  a r e a s  f o r  t r a d e ,  t h e  
r e l a t i o n s h i p  b e tw e e n  t h e  n a t i v e s  an d  
t h e s e  m e r c h a n ts  a s  w e l l  a s  w i t h  t h e  
m e rc h a n ts  i n t e r  s e ,  was r e g u l a t e d  by  
E n g l i s h  la w  a s  a~ r e s u l t  o f  e x t e n s i o n  
o f  t h e  t h e o r y  t h a t  E n g l i s h  s e t t l e r s  
t o o k  E n g l i s h  la w  w i t h  th e m  w h e r e v e r  
t h e y  s e t t l e d . "  (1 5 )

16Lagos was one o f  t h e s e  " s e t t l e m e n t s . "  When 

s l a v e r y ,  w h ic h  was t h e  m a in  t r a d e  i n  t h e  e a r l y

p e r i o d ,  was made i l l e g a l  e a r l y  i n  t h e  n i n e t e e n t h
1 2 .  The l a s t  o f  t h e  O r d in a n c e s  was t h e  I n t e r p r e t a t i o n  

(Amendment) O r d in a n c e ,  N o .55 o f  I 9 6 0  a s s e n t e d  t o  on 
1 6 t h . S e p t e m b e r ,1960* F e d . G a z e t t e  I 9 6 0 , p .A  3 3 1 .
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13# The first A ct of Parliament was the Supplementary 
Appropriation (1960-61) No* 2 Act, I960, assented 
t o  on 19th# Januaigr, 1961: see Fed# Gazette I960,
p. A  333* N o w  any Ordinance, Law, Regulation or 
Order having the force of law in respect of a matter 
within the Federal legislative competence is now to 
be read as an Act passed by the Federal P; rliament: 
Designation of Ordinances Act, 1961.(No#57 of 1961) S.2

14. Burns. A#0#. History of Nigeria. 1943. t>#64.
15. Ollennu, W . k . ~ V E £  W ish Law on *est

A f r i c a ,  11 9 6 1 J J 7 a • L • ,  p . 'M l * "
16# a s  Ollennu has correctly stated the British did not 

a c t u a l l y  s e t t l e  in V est Africa: see last note.



c e n t u r y ,  t r e a t i e s  f o r  t h e  e s t a b l i s h m e n t  o f  l a v / f u l  

com merce w e re  e n t e r e d  i n t o  b e tw e e n  A f r i c a n  R u l e r s  

en d  B r i t i s h  a u t h o r i t i e s ,  t h e  E n g l i s h  lav; c o n t i n u i n g  

t o  a p p l y  i n  a l l  c a s e s  w h e re  a  m e rc h a n t  w as i n v o l v e d .  

I m p r e s s e d  by  t h e  B r i t i s h  s y s t e m  on  t h e  one h a n d  an d  

cowed i n t o  a c c e p t i n g  i t  by  show o f  f o r c e  o f  t h e  

B r i t i s h  o f f i c e r s  on  t h e  o t h e r ,  E n g l i s h  lav; g r a d u a l l y  

e x t e n d e d  b e y o n d  t h e  S e t t l e m e n t s  so  t h a t  i n  1842 a  

S e l e c t  C om m ittee  r e p o r t i n g  t o  t h e  B r i t i s h  G overnm en t 

s t a t e d  t h a t

11 a  k i n d  o f  i r r e g u l a r  j u r i s d i c t i o n  h a s  
g row n  u p ,  e x t e n d i n g  i t s e l f  b e y o n d  t h e  
l i m i t s  o f  t h e  F o r t s  ( 1 7 ) ,  b y  t h e  
v o l u n t a r y  s u b m i s s i o n  o f  t h e  n a t i v e s  
t h e m s e l v e s ,  w h e t h e r  C h i e f s  o r  T r a d e r s ,  
t o  B r i t i s h  E q u i t y ;  a n d  i t s  d e c i s i o n s ,  
ow ing  t o  t h e  m o r a l  i n f l u e n c e ,  p a r t l y  
o f  o u r  a c k n o w le d g e d  p o w e r ,  en d  p a r t l y  
by  t h e  r e s p e c t  w h ic h  h a s  b e e n  i n s p i r e d  
by  t h e  f i r m n e s s  w i t h  w h ic h  i t  h a s  b e e n
e x e r c i s e d  h a v e  g e n e r a l l y  b e e n
c a r r i e d  i n t o  e f f e c t  w i t h o u t  t h e  
i n t e r p o s i t i o n  o f  f o r c e . "  ( 1 8 ) .

To r e g u l a r i s e  t h e  p o s i t i o n
i q

" a n  A c t  J t o  e n a b l e  H e r  M a je s t y  t o  
p r o v i d e  f o r  t h e  G overnm en t o f  H e r  
S e t t l e m e n t s  on t h e  c o a s t  o f  A f r i c a  
a n d  i n  t h e  F a l k l a n d  I s l a n d s "

was p a s s e d  on t h e  1 1 t h .  A p r i l ,  1 8 4 3 ,  p r o v i d i n g  t h a t

t h e  Q ueen i n  C o u n c i l  may make la w s  a n d  c o n s t i t u t e

C o u r t s  a s  w e l l  a s  make r e g u l a t i o n s  f o r  t h e  p r o c e e d i n g s

i n  s u c h  C o u r t s . .  T h i s  Act was am ended b y  6 '&  7 V i e t .

1 7 * T . e . , t h e  t r a d i n g  p o s t ^  -T^the " 8 e t tT e m e n t s i r .
1 8 .  C i t e d  b y  O l lB n n u ,  N .M ., o p . c i t *, p .  2 2 .
19• 8 V i c .  C .1 3 ;  O r d i n a n c e s  o f  t h e  S e t t l e m e n t  o f  L a g o s ,

1862  -  7 0 , p .  2 6 5 .



PC)C .94  o f  2 4 t h .  A u g u s t ,  1845 -  ;

f*An A ct t o  rem ove d o u b ts  a s  t o  t h e  
e x e r c i s e  o f  p o w er  and  j u r i s d i c t i o n  
by  H er  M a je s t y  w i t h i n  d i v e r s e  
c o u n t r i e s  a n d  p l a c e s  o u t  o f  H e r  
M a j e s t y ' s  D o m in io n s ,  a i d  t o  r e n d e r  
t h e  seine m ore  e f f e c t u a l . 1*

I t  p r o v i d e d  t h a t  t h e  pow er a c q u i r e d  b y  H e r  M a je s t y

i n  c o u n t r i e s  o u t  o f  H e r  D om in ions  s h a l l  b e  h e l d  on

t h e  same t e r m s  a s  H e r  M a j e s t y ' s  A u t h o r i t y  i n  t h e

Grown C o l o n i e s .  The a c t s  done i n  p u r s u a n c e  o f .

any  s u c h  p o w ers  o r  j u r i s d i c t i o n  o f  H e r  M a j e s t y  w e re

t o  be o f  t h e  same e f f e c t  a s  i f  do n e  u n d e r  l o c a l  l a v /s .

An O r d e r - i n - C o u n c i l  o f  t h e  2 6 t h .  F e b r u a r y ,  1 8 6 7 ,

s e t  up t h e  f i r s t  W est A f r i c a n  G o u r t  o f  A p p e a l  t o  h e a r

an d  d e t e r m in e  a p p e a l s  f ro m  t h e  S e t t l e m e n t s  o f  G am bia ,

G o ld  G o a s t ,  an d  L a g o s .  The ju d g e s  o f  t h i s  new G o u r t

o f  A p p e a l  v /ere t h e  ju d g e s  o f  t h e  S uprem e C o u r t  o f
T 20  S i e r r a  L eo n e .

From 1849 (w hen  a  C o n s u l  was f i r s t  a p p o i n t e d ) ,

e a c h  C o n s u l  was em pow ered t o  e x e r c i s e  j u r i s d i c t i o n

w i t h i n  t h e  s p h e r e  o f  h i s  o f f i c e .  The C o u r t s  o f  F q u i t y

s e t  up f o r  su c h  p u r p o s e s  h a d  no w e l l - d e f i n e d  j u d i c i a l

o r  a d m i n i s t r a t i v e  p o w ers  b u t  a n  O r d e r - i n - C o u n c i l  o f

1872 r e g u l a r i s e d  t h e i r  p o s i t i o n . ^

A f t e r  t h e  f o r m a l  a n n e x a t i o n  o f  L ag o s  I n  1862 one

o f  t h e  f i r s t  O r d in a n c e s  p a s s e d  by  t h e  n e w ly  c o n s t i t u t e d

2 0 .  O rd in a n c e s  o f  t h e  S e t t l e m e n t  o f  L a g o s ,  1862 -  7 0 ,  
p .  2 6 6 .  p p .  2 7 4 - 5 .

1 .  A l i a s ,  Grou n d w o rk , p .  57*
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2L e g i s l a t i v e  C o u n c i l  was ITo. 5 of  I 8S3 . S# 1 o f  

t h i s  O rd in a n c e  p r o v i d e d  t h a t  S t a t u t e s  w h ic h  w ere  

i n  f o r c e  i n  .England on f i r s t  J a n u a r y ,  1 8 6 3 ,  n o t  

b e i n g  i n c o n s i s t e n t  w i t h  any  l o c a l  O rd in a n c e  s h a l l  

be  deemed t o  be i n  f o r c e  i n  t h e  C o lo n y  a n d  s h a l l  

b e  a p p l i e d  i n  t h e  a d m i n i s t r a t i o n  o f  j u s t i c e ,  so  f a r  

a s  l o c a l  c i r c u m s t a n c e s  p e r m i t .  I t  i s  n o t i c e a b l e  

t h a t  no m e n t io n  was made h e r e  o f  E n g l i s h  Common 

Lav/ o r  d o c t r i n e s  o f  E q u i t y .  T h i s  p r o v i s i o n  was 

s u p e r s e d e d  and  e x t e n d e d  by  t h e  3 .1 4  o f  t h e  Suprem e 

C o u r t  O rd in a n c e ,  18 7 6 , w h ic h  w as a p p l i c a b l e  t o  •

Gold C o a s t  C o lony  o f  w h ic h  L ag o s  was p a r t .  The 

Suprem e C o u r t  O rd in a n c e ,  1 8 7 6 ,  c o n t i n u e d  t o  a p p l y  :

t o  L agos a t t e r  i t s  a d m i n i s t r a t i o n  h a d  b e e n  s e p a r a t e d ,  

i n  1886 , f ro m  t h a t  o f  t h e  G o ld  C o a s t  C o lo n y .

S . 14 o f  t h e  1876 O rd in a n c e  was made a p p l i c a b l e

t o  t h e  new ly  c r e a t e d  P r o t e c t o r a t e  o f  N o r t h e r n  N i g e r i a
_ 4

by  8* 34 o f  t h e  p r o t e c t o r a t e  C o u r t s  P r o c l a m a t i o n ,  1 9 0 0 ,

and  by  O rd in a n c e  No. 17 o f  1906  t o  t h e  C o lo n y  an d

P r o t e c t o r a t e  o f  S o u th e r n  N i g e r i a  w h ic h  was c o n s t i t u t e d

one u n i t  i n  t h a t  y e a r .  The Suprem e C o u r t  O rd in a n c e , '

1 8 7 6 , wes r e p e a l e d  an d  r e - e n a c t e d ,  on  t h e  a m a lg a m a t io n

o f  N o r t h e r n  and  S o u th e r n  N i g e r i a ,  b y  t h e  Suprem e C o u r t

27  See O rd in a n c e s '^ o f  t h e  S e t t l e m e n t  o f  L agos , 1 8 6 2 - 7 0 , p p .  1 0 - iJ  
3* N o.4 o f  1 8 7 6 .  T h i $ , i n  t u r n ,  d e r i v e d  f ro m  t h e  o l d  Hong 

Hong C i v i l  P r o c e d u r e  Code o f  1 8 7 3 ,  w h ic h  v/as i t s e l f ,  t o  
a  g r e a t  e x t e n t  a  r e p r o d u c t i o n  o f  t h e  I n d i a n  C i v i l  
P ro c e d u r e  Code ( A c t .N o .8 )  o f  1 8 5 9 s s e e  R e d w a r , I i . \ 7 .H . , 
Comments on Some O rd in a n c e s  o f  t h e  G o ld  C o a s t  C o lo n y ,1 9 0 0  
iiondon; Sw eet & L a v a /e l l .

4 .  No. -4 ox 1 9 0 0 .
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O r d in a n c e ,  1 9 1 4 , which, r e m a in e d  i n  f o r c e  u n t i l

t h e  s e t t i n g  up o f  a  f e d e r a l  fo rm  o f  g o v e rn m e n t

w hen e a c h  R e g io n  e s t a b l i s h e d  i t s  own H ig h  G o u r t

and e n a c t e d  law s  r e g u l a t i n g  i t s  a d m i n i s t r a t i o n  . .

o f  ( j u s t i c e .

An i m p o r t a n t  p r o v i s i o n  i n  8 . 1 4  o f  t h e  S uprem e 

G o u r t  O rd in a n c e  i s  s t i l l  r e t a i n e d  t o - d a y  i n  a i m  

t h e  R e g io n s .  T h i s  p r o v i s i o n  ( a s  l a i d  down i n  t h e  

f e d e r a l  O r d in a n c e )  i s  a s  f o l l o w s s -

slS u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  
and  e x c e p t  i n  so  f a r  a s  o t h e r  p r o v i s i o n ^  
i s  made by  any  F e d e r a l  l a w ,  t h e  Common 
la w  o f  E n g la n d  an d  t h e  d o c t r i n e s  o f  
e q u i t y ,  t o g e t h e r  w i t h  t h e  S t a t u t e s  o f  
g e n e r a l  a p p l i c a t i o n  t h a t  w e re  i n  f o r c e  
on t h e  f i r s t  d a y  o f  J a n u a r y ,  1 9 0 0 ,  s h a l l  
b e  i n  f o r c e  i n  l a g o s  a n d ,  i n  s o  f a r  a s  
t h e y  r e l a t e  t o  an y  m a t t e r  w i t h i n  t h e  
e x c l u s i v e  l e g i s l a t i v e  c o m p e te n c e  o f  t h e  
F e d e r a l  l e g i s l a t u r e ,  s h a l l  b e  i n  f o r c e  
e l s e w h e r e  i n  t h e  F e d e r a t i o n . "  6 .

F u r t h e r ,  e a c h  H ig h  G o u r t  l a w  em powers t h e  G o u r t

'■'to o b s e rv e  a n d  e n f o r c e  N a t i v e  l a w  an d  
c u s to m  w h ic h  i s  a p p l i c a b l e  a i d  i s  n o t  
r e p u g n a n t  t o  n a t u r a l  j u s t i c e ,  e q u i t y ,  
and good  c o n s c i e n c e ,  n o r  i n c o m p a t i b l e  
e i t h e r  d i r e c t l y  o r  b y  i m p l i c a t i o n  w i t h  
any  law  f o r  t h e  t im e  b e i n g  i n  f o r c e . "  7

S u ch  C u s to m ary  Law s h a l l  be  deem ed t o  a p p l y  w h e re  t h e

p a r t i e s  a r e  n a t i v e s  a n d  i n  c a u s e s  b e tw e e n  n a t i v e s  an d

n o n - n a t i v e s  w h ere  i t  w o u ld  a p p e a r  t o  t h e  G o u r t  t h a t

3 T ^ h i s ’~ i ^ ^ n o F ^ t r i c t l y  t ru e * ~ o f~ th e  J e s t e r a  R e g io n  b e c a u s e  
o f  t h e  Law o f  E n g la n d  ( A p p l i c a t i o n )  Law, 1959*

6 .  I n t e r p r e t a t i o n  O rd in a n c e  (now G a p .89 o f  1958 e d . )  S .4 -5 (1 )  
c . f . E a s t e r n  R e g io n  H ig h  G o u r t  Lav/,1955 (H o .2 7  o f  1 9 5 5 )?
S .J .4 .  n o r t h e r n  R e g io n  H ig h  G o u r t  Law, 1955  (H o .8  o f  1 9 5 5 )
S . 2 8 . N o r t h e r n  R e g io n  D i s t r i c t  C o u r t  L a w ,I 9 6 0  ( H o .15 o f  
I 9 6 0 )  8 .2 3 *  W e s te r n  R e g io n  H ig h  C o u r t  Lav/, (H o .3  o f  1955
S .  1 4 -5 4  now m o d i f i e d  by  Law o f  E n g la n d  ( A p p l i c a t i o n )  Law, 
8 3 .2  8  3 .



H ig h  G o u rt  o f  L agos  O r d in a n c e ,  s u p r a , 3 . 2 7  (1 )*
H ig h  G o u rt  Law ( E a s t e r n  R e g i o n ) ,  s u p r a , S .  22  ( 1 ) .

u " " ( n o r t h e r n  R e g i o n ) ,  s u p r a . S .  J 4  ( 1 ) .
" " " ( W e s te r n  R e g i o n ) , No. ^0 o f  1955? 3 .
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s u b s t a n t i a l  i n j u s t i c e  w o u ld  b e  done  t o  e i t h e r  p a r t y  

by  a  s t r i c t  a d h e r e n c e  t o  an y  r u l e s  o f  l a w  w h ic h  

w o u ld  o t h e r w i s e  b e  a p p l i c a b l e .

C u s to m a ry  Law i s  e x c l u d e d ,  h o w e v e r ,  w h e re  i t  

a p p e a r s  e i t h e r  f ro m  e x p r e s s  a g re e m e n t  o r  by  t h e  

n a t u r e  o f  t h e  t r a n s a c t i o n  g i v i n g  r i s e  t o  t h e  a c t i o n  

t h a t  t h e  p a r t i e s  c o n t r a c t e d  f o r  t h e i r  o b l i g a t i o n s  

t o  b e  e x c l u s i v e l y  r e g u l a t e d  o t h e r w i s e  t h a n  by  N a t i v e

Law an d  c u s to m  o r  w h ere  s u c h  t r a n s a c t i o n  i s  unknow n
8t o  C u s to m a ry  Law.

No d e f i n i t i o n  o f  Common Law, E q u i t y  o r  S t a t u t e s  

o f  g e n e r a l  a p p l i c a t i o n  i s  g i v e n  i n  an y  o f  t h e  S t a t u t e s .

The t e r m ,  " Common Law" i s  u s e d  i n  E n g la n d  i n  

c o n t r a d i s t i n c t i o n  t o  S t a t u t e  Law, an d  t h u s  d e n o t e s
9u n w r i t t e n  la w  o f  l e g a l ,  b u t  n o t  e q u i t a b l e ,  o r i g i n .

T h i s  u n w r i t t e n  la w  d e r i v e s  i t s  a u t h o r i t y ,  n o t  f ro m  

e x p r e s s  d e c l a r a t i o n  o f  t h e  l e g i s l a t u r e ,  b u t  f ro m  t h e  

r e c o g n i t i o n  g i v e n  b y  t h e  C o u r t s  t o  t h e s e  r u l e s ,  c u s to m s  

a n d  p r i n c i p l e s  o f  c o n d u c t  p r e v i o u s l y  e x i s t i n g  among t h e  

E n g l i s h  p e o p l e  a n d  w h ic h  t h e y  r e g a r d  as ' b i n d i n g  u p o n  

th e m . The p r o v i s i o n s  o f  t h i s  Common Law w e re  f o r m e r l y  

e n s h r i n e d  i n  t h e  memory o f  s u i t o r s ,  l e g a l  p r a c t i t i o n e r s  

a n d  ju d g e s  b u t  t h e y  a r e  now c o n t a i n e d  i n  t h e  r e c o r d e d  

d e c i s i o n  o f  t h e  j u d g e s .  B ut "Common Law" may a l s o  

d e n o t e  t h a t  p a r t  o f  E n g l i s h  Lav/, w h e t h e r  w r i t t e n  o r

8 . L a s t  n o t e  7* F e d e r a l ,  S . 27 ( 2 ) , ( 3 ) ;  E a s t e r n  R e g io n  
S . 2 2 ( 2 ) ( 3 ) *  N o r t h e r n  R e g io n ,  S . 34 ( 2 ) , ( 3 ) ;  W e s te rn  
R e g io n ,  S . 17 ( 2 ) , ( 3 ) .

9 .  J o w i t t , D i c t i o n a r y  o f  E n g l i s h  Law.1 9 5 9  e d . , V o l . I  p . 4 2 6 .  
k i r a l f y , E n g l i s h  L ega l  S y s te m .



4-6.:
u n w r i t t e n  w h ic h ,  b e f o r e  t h e  J u d i c a t u r e  A c ts  1 8 7 3 -7 5 ?

was a d m i n i s t e r e d  by  t h e  Common Law C o u r ts *

I t  i s  s u b m i t t e d  t h a t  i n  t h e  c o n t e x t  o f  S* 4-5

o f  t h e  I n t e r p r e t a t i o n  O rd in a n c e  t h e  m e a n in g  o f  t h e

t e r m  "Common Law" i s  m ore r e s t r i c t i v e  t h a n  i n

E n g la n d ,  w h ere  t h e  t e r m  may d e n o t e  t h e  w h o le  c o r p u s

o f  u n w r i t t e n  l a w ,  w h e th e r  o f  l e g a l ,  o r  e q u i t a b l e

o r i g i n *  I f  t h e  m e a n in g  i s  c o - e x t e n s i v e  w i t h  t h i s

E n g l i s h  c o n s t r u c t i o n ,  i t  w i l l  b e  u n n e c e s s a r y  f o r  t h e

O rd in a n c e  t o  i n c l u d e  e x p r e s s l y  t h e  " d o c t r i n e s  o f

e q u i t y "  i n  S .  4 5 ,  b e c a u s e  e v e n  i f  t h i s  m eans e n a c t e d

d o c t r i n e s ,  t h e y  w i l l  b e  c o v e r e d  by  t h e  t e r m  " S t a t u t e s " *

D o c t r i n e s  o f  E q u i t y .

The p h r a s e  " d o c t r i n e s  o f  e q u i t y "  i n  8 . 45  ( 1 )
10o f  t h e  I n t e r p r e t a t i o n  O rd in a n c e  m eans t h e  t e c h n i c a l .

e q u i t y  a s  a p p l i e d  i n  E n g l i s h  C o u r t s .  " E q u i t y "  i n  ■

t h i s  c o n t e x t  b e a r s  a  d i f f e r e n t  m e a n in g  f ro m  w h a t i t

m eans i n  " e q u i t y ,  a n d  good, c o n s c i e n c e "  i n  S* 27 ( 1 )

o f  t h e  H ig h  C o u r t  o f  L agos  O r d i n a n c e , ^  w h e r e ,  i t  i s

s u b m i t t e d ,  i t  s h o u l d  b e  g i v e n  a  w i d e r  and. m ore p o p u l a r
12c o n s t r u c t i o n  -  i . e . ,  n a t u r a l  j u s t i c e .

An i n t e r p r e t a t i o n  - o f  t h e  p r o v i s i o n  f o r  t h e  

a p p l i c a t i o n  o f  C u s to m a ry  Law l e a d s  t o  t h e  c o n c l u s i o n  

t h a t  i n  an y  a c t i o n  b e tw e e n  a  N i g e r i a n  a n d  a .E u r o p e a n ,  

E n g l i s h  Lav/ o r  an y  o t h e r  f o r e i g n  lav / c a n  o n ly  be

a p p l i c a b l e  by  e x p r e s s  o r  i m p l i e d  c o n t r a c t  b e tw e e n  t h e
1 0 .  S ee  n o t e  o a b o v e !  11 . S ee  l a s t  n o t e  7 ab o v e '*
12 . C . f *  K a d l r  v .  N epean  ( 1898) I  *L. Ib. 2 6 ,  C a l c u t t a  1 , w h e re  

t h e  P . O . t r e a t e d  t h e  t e r m  " j u s t i c e , e q u i t y  a n d  g o o d
c o n s c i e n c e ” a s  e q u i v a l e n t  t o  " a b s t r a c t  j u s t i c e " .
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p a r t i e s ,  and  o n ly  w h e re  t h e  c o n t r a c t  c o u l d  b e

c o n s t r u e d  t o  mean t h a t  t h e  p a r t i e s ^ a g r e e d  t o  b e

bound  e x c l u s i v e l y  by  E n g l i s h  o r  an y  o t h e r  f o r e i g n

lav;, and  n o t  p a r t l y  by  t h a t  lax; a n d  p a r t l y  b y

C ustom ary  Lav;. I f  by  t h e  p r o p e r  lav ; o f  t h e
15t r a n s a c t i o n  f o r e i g n  lav; ^ i s  e x c l u d e d ,  t h e n

C ustom ary  Law i s  a p p l i c a b l e  a s  lo n g  a s  i t  i s  n o t

r e p u g n a n t  t o  n a t u r a l  j u s t i c e  o r  i n c o m p a t i b l e  w i t h

any N i g e r i a n  e n a c t m e n t .

Even i n  c a s e s  w h e re  by t h e  p r o p e r  la w  o f  t h e

c o n t r a c t  f o r e i g n  l a w " ^  i s  a p p l i c a b l e  t o  a c t i o n s

b e tw e e n  N i g e r i a n s  a i d  f o r e i g n e r s ,  C u s to m a ry  Law

w i l l  be  p r e f e r r e d  i f  i n  t h e  o p i n i o n  o f  t h e  C o u r t ,
1^s t r i c t  a d h e r e n c e  t o  t h e  f o r e i g n  la w  w o u ld  c a u s e

e i t h e r  t h e  f o r e i g n e r  o r  t h e  N i g e r i a n  t o  s u f f e r

s u b s t a n t i a l  i n j u s t i c e .

T h is  p r i n c i p l e  a l s o  a p p l i e s  t o  N i g e r i a n s  who

h av e  u n d e r t a k e n  t o  b e  b o u n d  by a  s y s t e m  o f  la w

d i f f e r e n t  f ro m  n a t i v e  la w  and  c u s to m .  I n  a l l

c a s e s  w h ere  t h e r e  e x i s t s  no r u l e  o f  la v ; ,  o u s t o n a r y

o r  f o r e i g n , ^  t h e  C o u r t  m ust d e c i d e  t h e  I s s u e  a c c o r d i n g

t o  p r i n c i p l e s  o f  n a t u r a l  j u s t i c e .

S .  2 7 ( 3 )  o f  t h e  H ig h  C o u r t  o f  L a g o s  O r d i n a n c e ^

u s e s  t h e  w ord  e x c l u s i v e l y . T h i s  i s  m o s t  e s s e n t i a l

i n  i n t e r p r e t i n g  l e a s e s  and  a l l  o t h e r  d o c u m e n ts  i n

I p .  * f o r e i g n  l a w 1 i n  t h i s  c o n t e x t  i n c l u d e s  E n g l i s h  Law.
1 4 .  See l a s t  N o te  7 a b o v e .
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w h ic h  N i g e r i a n s  a r e  p a r t i e s . As t h e  s u b - s e c t i o n

l a y s  down t h a t  t h e  p a r t i e s  m u s t h a v e  c o n t r a c t e d

t h a t  t h e  t r a n s a c t i o n  s h o u l d  be  “ e x c l u s i v e l y

r e g u l a t e d o t h e r w i s e  t h a n  b y  N a t i v e  Law a n d  c u s to m *1,

t h e r e  i s  no d o u b t  t h a t  a  t r a n s a c t i o n  w h ic h  c o n t e m p l a t e s !

a  m ix t u r e  o f  t h e  r u l e s  and. i n c i d e n t s  o f  b o t h  c u s to m a r y
13an d  f o r e i g n  lew  ^ i s ,  d e s p i t e  s u c h  m i n g l i n g ,  s u b j e c t

15t o  C u s to m ary  Law* ^

The H igh  C o u r t  Laws a l s o  p r o v i d e  t h a t  i n  c a s e s

o f  c o n f l i c t  b e tw e e n  t h e  r u l e s  o f  e q u i t y  a n d  t h e  r u l e s

o f  Common Law w i t h  r e f e r e n c e  t o  t h e  seme s u b j e c t
16m a t t e r ,  t h e  r u l e s  o f  e q u i t y  s h a l l  p r e v a i l .  T h i s ,

i t  i s  s u b m i t t e d ,  m eans t h a t  t h e  m u les  o f  e q u i t y  s h a l l

p r e v a i l  o y e r  t he  r u l e s  o f  Common Law but  n o t  o v e r  a n

e n a c t  mevrfc. A f t e r  d i s c u s s i n g  t h i s  p r o v i s i o n ,  h o w e v e r ,

E l i a s  c o n c lu d e d :

“ I n  E n g la n d ,  e q u i t y  p r e v a i l s  o v e r  s u c h  
an  e n a c tm e n t*  I t  i s  t e m p t i n g ,  b u t  A
p r o b a b l y  p l a u s i b l e  t o  s a y :  e r g o  * t h e
c o l o n i a l  e n a c tm e n t  o u g h t  t o  b e  

s u p e r s e d e d . Tt 17

W ith  g r e a t e s t  r e s p e c t ,  t h i s  s t a t e m e n t  m u s t e i t h e r

be  a  r e g r e t t a b l e  m i s p r i n t  o r  a n  u n f o r t u n a t e  |
i

m i s u n d e r s t a n d i n g  o f  b a s i c  p r i n c i p l e s .  N e i t h e r  i n
18E n g lan d  n o r  i n  N i g e r i a  c a n  t h e  o m n ip o te n c e  o f  t h e

P a r l i a m e n t  be  o v e r r i d d e n  by  r u l e s  o f  e q u i t y .

15* c f .  R edw ar, o p . c i t . ,  on  s i m i l a r  p r o v i s i o n s  o f  t h e  G old
C o a s t  O r d i n a n c e , 1 8 7 6 , S * 14- * P e r  c o n t r a , J ib o w u  A g. P . C . , 
i n  C o le  v .  P o l  a m i ; ( 1 9 5 6 )  1 P . 1I .L .R .  66 • s e d  quaerae.

1 6 .  H ig h  C o u r t  o f  L agos  Lav/, 8 .1 5 •
E a s t e r n  R e g io n  H ig h  C o u r t  Law, 1 9 5 5 , S .2 1  (5 )*
N o r t h e r n  " " " " , 1 9 5 5 ,  S .  JO.
J e s t e r n  " " i? " , 1 9 5 5 ,  S .  2 1 ;  (1 9 5 9  e d . )

S . 1 6 .
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17* E l i a s ,  T .O . ,  B r i t i s h  Co l o n i a l  Lav/, L o n d o n , S t e v e n s  ■& 
S o n s ,  p .  2 2 0 .

1 8 .  I t  i s  p o s s i b l e  f o r  a n  e n a c tm e n t  t o  b e  d e c l a r e d
u l t r a  v i r e s --..- t h e  N i g e r i a n  L e g i s l a t u r e  ( e . g *  The 
C om m ission  an d  T r i b u n a l s  o f  E n q u i r y  A c t ,  1961 ( N o .26 o f  
1961) w ere  d e c l a r e d  n u l l  an d  v o i d  by  t h e  F e d e r a l  
Suprem e C o u r t :  s e e  V/est A f r ic a .  (1 9 6 1 )  p p .  1209 an d  1219«
b u t  t h i s  i s  n o t  on p r i n c i p l e s  o f  e q u i t y  b u t - u p o n  t h e  
e x p r e s s  p r o v i s i o n  o f  t h e  C o n s t i t u t i o n .



4 9 .

1 STATUTES OF GENERAL APPLICATIONT c a n n o t  b e  e a s i l y

d e f i n e d .  As A l l o t t  c o r r e c t l y  o b s e r v e s ,  " e a c h  c a s e

m u s t  be  d e c i d e d  on  t h e  m e r i t s  o f  t h e  i n d i v i d u a l
19s t a t u t e  o r  r u l e  u n d e r  c o n s i d e r a t i o n 1' J A n u m b er  

o f  S t a t u t e s  h a v e  b e e n  c o n s t r u e d  by  N i g e r i a n  O o u r t s  

t o  s e e  w h e th e r  t h e y  a r e  o f  " g e n e r a l  a p p l i c a t i o n " .

The f i r s t  o f  t h e s e  c a s e s  was H a l l i d a y  v . .
20A l a p a t i r a  (N o . 1 ) .  The i s s u e  d e p e n d e d  on  w h e th e r  

t h e  m ere h a n d i n g  o f  a  p r i n t e d  c i r c u l a r  t o  a  man who 

c a n n o t  r e a d  i t  a n d  w i t h o u t  t r a n s l a t i n g  i t  o r  e x p l a i n i n g  

i t s  c o n t e n t s  t o  h im  c o n s t i t u t e d  s u f f i c i e n t  n o t i c e  o f  a n  

A c t o f  B a n k ru p tc y  s o  a s  t o . d e p r i v e  t h e  i l l i t e r a t e  o f  

t h e  p r o t e c t i o n  o f  3.94- ( i )  o f  t h e  B a n k ru p tc y  A c t , 1869•

I n  a  ju d g e m e n t  d e l i v e r e d  on  t h e  2 0 t h .  A p r i l ,  1 8 8 1 , t h e  

F u l l  C o u r t  o f  A p p e a l  h e l d  t h a t  " t h e  B a n k r u p tc y  A ct i s
p

n o t  i n  f o r c e  i n  t h i s  C o l o n y ."

V /ebber, J .  c o n s i d e r e d  t h e  m e a n in g  o f  t h e  . t e rm  i n
2C h i e f  Young Dede v* A f r i c a n  A s s o c i a t i o n .  L t d . an d  i n  

h i s  ju d g e m e n t  d e l i v e r e d  on  t h e  1 1 t h .  J u l y ,  1 9 1 0 ,  i n

t h e  D i v i s i o n a l  C o u r t  a t  C a l a b a r ,  s a i d :
" A l l  t h e  l e a r n e d  ju d g e s  h a v e  t a k e n  t h i s  

s e c t i o n  ( 3 )  t o  r e f e r  t o  a l l  S t a t u t e s  
o f  g e n e r a l  a p p l i c a t i o n  i n  E n g la n d  a s  i f  
t h e  s e c t i o n  r e a d s . t h e  S t a t u t e s - o f  
g e n e r a l  a p p l i c a t i o n  i n  E n g la n d  a n d  w h ic h  
w e re  i n  f o r c e  o n . . . 1 i n  o t h e r  w o rd s  t h e y  
h a v e  h e l d  t h a t  t h e  t r a n s p o s i t i o n  o f  t h e  
w o rd s  " i n  E n g la n d "  t o  t h e  p r i n c i p a l  s e n t e n c e  
a f t e r  t h e  w o rd  " a p p l i c a t i o n "  d o e s  n o t  
a l t e r  t h e  m e a n in g  o f  t h e  s e c t i o n  w h ic h  
a c c o r d i n g  t o  t h e i r  c o n s t r u c t i o n  r e f e r s  
t o  S t a t u t e s  o f  g e n e r a l  a p p l i c a t i o n  i n  

E n g la n d .
T9T E s i a y s T p . 5 .  2 0 .  ( lS S l j j  1 N .L .R . l *  1_  ̂ p e r  S m i th ,  J * a t  p . 5 *1 

T h is  d e c i s i o n  w as a p p l i e d  i n  D a v ie s  v . W i l l i a m s (1 8 8 9 )R « C . J 1 
3 1 , 0 . A. 2 .  ( 1 9 1 0 )  1 N .L .R . 1 3 0 .
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• e .  8 . 14 o f  t h e  Suprem e C o u r t  O r d . s 1876 .
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"The S t a t u t e  o f  L i m i t a t i o n  may b e  
o f  g e n e r a l  a p p l i c a t i o n  i n  E n g la n d  
b u t  I  c a n n o t  a d m it  t h a t  t h e y  a r e  
S t a t u t e s  o f  g e n e r a l  a p p l i c a t i o n  
i n  t h e  t r u e s t  s e n s e  o f  t h a t  t e r m . ” 4

Two g u i d i n g  p r i n c i p l e s  em erge  f ro m  e x a m i n a t i o n  o f

t h e  o p i n i o n  o f  W ebber, J . :

1 .  " A l l  S t a t u t e s ,  i f  t h e r e  b e  n o t h i n g
p o i n t i n g  t o  t h e  c o n t r a r y  i n t e n t i o n ,  
m ust be t a l i e n  t o  a p p l y  t o  t h e  
U n i t e d  K ingdom , i . e . ,  G r e a t  B r i t a i n  
and  I r e l a n d ,  an d  a l l  S t a t u t e s  a p p l y 
in g  t o  t h e  U n i t e d  Kingdom a r e  S t a t u t e s  
o f  g e n e r a l  a p p l i c a t i o n .  T h e re  a r e  
A c ts  o f  P a r l i a m e n t  w hose  a p p l i c a t i o n  
i s  l i m i t e d  an d  t h e i r  l i m i t a t i o n  
v a r i e s  i n  e x t e n t . "  5 *

2 .  The S t a t u t e s  w i l l  a p p l y  o n ly  ?/here. f ro m  

t h e  e v id e n c e  t h e  t r a n s a c t i o n  i s  t o  b e  

g o v e r n e d  e x c l u s i v e l y  b y  E n g l i s h  L a w . ^

A f u r t h e r  g u id e  i s  a f f o r d e d  b y  t h e  o p i n i o n  

o f  O sb o rn e ,  C . J . ,  i n  A .-G .  v .  J o h n  H o l t  & O r s . ^

i n  w h ic h  t h e  c o n t e n t i o n  was ( i n t e r  a l i a ) t h a t  t h e
SU ullum  Tempus A c t ,  b e i n g  i n  t h e  n a t u r e  o f  t h e  

S t a t u t e  o f  L i m i t a t i o n s ,  c a n n o t  a p p l y  t o  t h e  d i s p u t e  

b e c a u s e  S t a t u t e s  o f  L i m i t a t i o n  a r e  n o t  S t a t u t e s  o f  

g e n e r a l  a p p l i c a t i o n  w i t h i n  t h e  m e a n in g  o f  S . 14 o f  

t h e  Suprem e C o u r t  O rd in a n c e *  The l e a r n e d  C . J .  

a f t e r  s t a t i n g  t h e  p r o v i s i o n s  o f  S* 14 o b s e r v e d ,

4 .  a i  p .  1 J1  -  2 •
5 • i b i d , a t  p . I p 2 .

i b i d *  P»154» c f . Sunmonu  v . R a p h a e l  ( 1 9 2 7 )  A .C . 8 8 1 ,  a n d  
IQalomo A Or s .  v . O l u s o l a  T 1 9 5 5 )  W .U .L .P .1 2 .

7* C1 9 1 0 5~2~ I T .L .R . l .
8 . A lso  c a l l e d  Crown S u i t s  $ c t , 1789 •
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,!fI h i s , h e y c o n t e n d e d ,  m eans S t a t u t e s  
w h ic h  w e re  o f  g e n e r a l  a p p l i c a t i o n ,  
n o t  i n  ling l a n d ,  b u t  i n  t h e  C o l o n i e s .
I f  t h i s  b e  t h e  m e a n in g ,  i t  becom es 
t h e  d u ty  o f  t h e  C o u r t ,  b e f o r e  
a p p l y i n g  any  E n g l i s h  S t a t u t e ,  t o  
a s c e r t a i n  i n  w h a t  p a r t s  o f  t h e  
E m p ire  i t  i s .  i n  f o r c e ;  .b u t  t h e  
C o u r t  h a s  no  m eans o f  a s c e r t a i n i n g  
t h i s .  M o re o v e r ,  i t  h a s  b e e n  h e l d  
i n  t h i s  C o u r t  an d  on  t h e  G o ld  C o a s t ,  
w h e re  a n  a n a lo g o u s  p r o v i s i o n  i s  i n  
o p e r a t i o n ,  t h a t . t h e  S t a t u t e s  o f  
L i m i t a t i o n ,  w h ic h  a r e  e s s e n t i a l l y .  
S t a t u t e s  f o u n d e d  on  p u b l i c  p o l i c y ,  
and  n o t  m ere  S t a t u t e s  r e g u l a t i n g  
p r o c e d u r e ,  do a p p l y . ” - 10

The C . J .  c o n c lu d e d  h i s  a rg u m e n t  b y  c i t i n g  Em P a r t e

J o s e p h ,  d e l i v e r e d  on  2 6 t h .  J a n u a r y ,  1 9 1 0 :

’No d e f i n i t i o n  h a s  b e e n  a t t e m p t e d  
o f  w h a t  i s  a  S t a t u t e  o f  g e n e r a l  
a p p l i c a t i o n  w i t h i n  t h e  m e a n in g  
o f  S . 1 4 ,  a n d  e a c h  c a s e  h a s  t o  b e  
d e c i d e d  o n . t h e  m e r i t s  o f  t h e  
p a r t i c u l a r  S t a t u t e  s o u g h t  t o  b e  

e n f o r c e d . 1 10

I t  h a s  b e e n  d e c i d e d  r e c e n t l y  t h a t  w h e re  a  S t a t u t e

o f  g e n e r a l  a p p l i c a t i o n  i n  f o r c e  i n  E n g la n d  on  1s t .

J a n u a r y ,  1 9 0 0 , was r e p e a l e d  a f t e r  1 9 0 0 ,  t h e  r e p e a l

d o e s  n o t  p r e v e n t  i t  f ro m  c o n t i n u i n g  t o  a p p l y  t o

N i g e r i a . ^

On t h e  p r i n c i p l e  o f  c o n s t r u i n g  e a c h  A c t

s e p a r a t e l y ,  t h e  f o l l o w i n g  h a v e  b e e n  h e l d  t o  b e

S t a t u t e s  o f  g e n e r a l  a p p l i c a t i o n  i n  N i g e r i a :

9 .  i . e .  t h e  A.AG*
10 . a t  p .  21 .
11* Ga z a l  & Coy. L t d .  v .  S o u f a n  & Sons ( 1961) N .R .N .L .R * 3 9 •
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11
The F r a u d u l e n t  C o n v e y an c e rs  A c t ,  1571; L i m i t a t i o n  A c t ,  

1 6 2 3 ;^^  th e  S t a t u t e s  of- D i s t r i b u t i o n  1670 an d  1 6 8 5 ;* ^  th e  

S t a t u t e  o f  F r a u d s ,  1 6 7 7 ;" ^  W i l l s  A c t ,  1 8 3 7 ; ^  t h e  F a t a l  

A c c id e n ts  A c t ,  l8Ij-6;^^ th e  P a r t i t i o n  A c t ,  1 8 6 8 ; ^  F o r f e i t u r e  

A c t ,  1 8 7 0 ; ^  I n f a n t s  R e l i e f  A c t ,  187U;*^ C o n v e y a n c in g  A c t ,  

1881; ^  S e t t l e d  -^and A c t s ,  1 8 8 2 -9 0 ;^  H e a l  P r o p e r t y  L im i

t a t i o n  A c t ,  1 8 9 k;2 and  t h e  ^ an d  T r a n s f e r  A c t ,  1897«^ But 

i t  h as  b e e n  d e c id e d  t h a t  t h e  A d m i n i s t r a t i o n  o f  E s t a t e s  A c t ,  

1925> d id  n o t  a p p ly  s o  a s  t o  p r e v e n t  a  w idow ’ s o n e - t h i r d  

i n t e r e s t  i n  r e a l  p r o p e r t y  from  b e in g  a t t a c h a b l e , ^ "  an d  t h a t
(T

th e  E n g l i s h  B a n k ru p tc y  A c ts  do n o t  a p p ly  i n  N i g e r i a .

12 . O lo to  v .  A .-G . (1957 )  2 F .N .L .R .  7k;  A re & Q r s .  v .  A .-G .  
X l958 ) Vii. n . l • H• 126 , o v e r - r u l i n g  C h i e f  Dede v .  A f r i c a n  
A s s o c i a t i o n  ( 1910) 1 N .L .R .31 •

13 . Cole v . '  C ole  (1 8 9 8 )  1 N . L . R .  15.
1&. Q kole .ji  v .  Okupe (1 9 3 9 )  15 R . L . R .  28: b u t  n o t  w here  th e  

t r a n s a c t i o n  i s  b e tw e e n  n a t i v e s .
15* A u a t i r a  v .  Akanke (I9kk)  17 N .L .R . 11|9*
16. Lawal & Q rs .  v .  Younan & Bons ( l9 5 9 )  V / . N . L . R .  157*
17. V .i l l iam s  v .  W il l ia m s  (19h&) 18 N . L . R .  66 .
18 . Owarey v .  ^ a c a u la y  (1 9 U l)  16 N . L . R .  6l .
19 . Lab i n  j oh v .  Abake ( l 9 2 h )  5 N .L .R .  3 2 .
20 . ohorummu v . Dophon ( 19UO) 15 H . L . R .  8 7 . R a j i  v .  V / i l l ia m s

T l9G lT  7 W.A.C.A. 12+7; S a n u s i  v .  D a n ie l  Xl956~J F .N .L .R .
93; B t .  B a t a  Shoe Co. V.  A b iza k h e n  & Kamal ( i 960)
Vi.N .L .R .1 9 0 /  A d e s in a  v .  Oturiba ~(l9U~§) 1 9  N .L .R .13: 
Sunmonu v .  Onai/eini" f l  9 55)' 21 N .L .R .U 5; Thomas v .  Nabham. 
i n f r a ; c . f .  la sm a  v .  N o u re ld in e  (1 9 5 2 )  Ik  W .A.C.A. 2 3 9
S rLe one • 2 .
Thomas v .  Nabhan ( 19U7 ) 12 « '.A .C .A . 2 9 9 . / G r e e n  v .  Qwo. 
(19367 13  ̂• ij • R . k3; R o b e r t s  v . C~e o rg e  (19  36) 13 N. L . R •
108.

3* Young & A n o r.  v .  .A lina ^  Q rs .  (1 9 4 0 )  6 W .A .C .A .180;
Thomas v .  Nabham (l9U 7) 12 Vi.A.C.A. 229,  b o t h  o v e r 
r u l i n g  W ebber, C . J .  i n  r e  E s t a t e  o f  Jam es S h o lu  (1 9 3 2 )
11 N .L .R . 37*

li. Jo h n so n  v .  U .A .C . L td .  (1936) l e  N .L .R . 1 3 ; c . f .  .Adm.
G. v .  Epbuna ( l9 U 5 )  18 N .L .R , 1 .

5 . I n  th e  N a t t e r  o f  J . P . L .  D a v ie s ,  A B a n k ru p t  ( 1881)
E . C . J .  36; D a v ie s ,  v .  V jil l lsm s  (1 8 8 9 )  E . C . J .  31»



P r e c e d e n t s .

The d o c t r i n e  o f  j u d i c i a l  p r e c e d e n t  o p e r a t e s  

i n  N i g e r i a  i n  t h e  - s a n e  way a s  i n  E n g la n d  i n  t h e  

s e n s e  t h a t  t h e  d e c i s i o n s  o f  a  h i g h e r  t r i b u n a l  on  

a  p o i n t  o f  la w  a r e  b i n d i n g  on  t h e  l o w e r  C o u r t s .

A p ro b le m  w h ic h  i s  o f  a c ad e m ic  ' i n t e r e s t  i s  how 

f a r  t h e  d e c i s i o n s  o f  E n g l i s h  C o u r t s  on  p r i n c i p l e s  

o f  Common Law o r  d o c t r i n e s  o f  e q u i t y  a r e  b i n d i n g  

on N i g e r i a n  C o u r t s .  A l l o t t , a f t e r  a n  e x a m i n a t i o n  

o f  v a r i o u s  a u t h o r i t i e s ,  came t o  t h e  c o n c l u s i o n  t h a t

” d e c i s i o n s  o f  E n g l i s h  C o u r t s  on 
p r i n c i p l e s  o f  Common Law o r  ■ 
d o c t r i n e s  o f  e q u i t y  g i v e n  b e f o r e  
t h e  d a t e  (6) when a  t e r r i t o r y  
r e c e i v e d  i t s  E n g l i s h  Law a r e  o f  
b i n d i n g  a u t h o r i t y  i n  t h e  C o u r t s  
o f  t h a t  t e r r i t o r y . ” 7

T h i s ,  .w i th  r e s p e c t ,  i s  a v a l u a b l e ' c o n c l u s i o n .  

But i t  i s  e q u a l l y  a r g u a b l e  t h a t  d e c i s i o n s  g i v e n  

a f t e r  1 s t .  J a n u a r y ,  1 9 0 0 , a r e  b i n d i n g  on  N i g e r i a n  

C o u r t s .  T h is  i s  b e c a u s e  h i s t o r i c a l l y  t h e  d a t e  o f  

r e c e p t i o n  o f  E n g l i s h  Law r e f e r r e d  o n ly  t o  S t a t u t e s  

o f  g e n e r a l  a p p l i c a t i o n .  The p u n c t u a l  i o n  a l s o  show s 

t h a t  t h e  d a t e  r e f e r s  o n ly  t o  t h e  S t a t u t e s ,  n o t  t o  

Comuon Law o r  d o c t r i n e s  o f  e q u i t y ,  a n d  i s  s u p p o r t e d  

by t h e  f a c t  t h a t  t h e  d e s t e r n  R e g io n  i n  r e m o v in g  t h e  

p r o v i s i o n  f o r , S t a t u t e s  o f  g e n e r a l  a p p l i c a t i o n  h a s  

rem oved  t h e  d a t e  w h i l e  r e t a i n i n g  t h e  p r o v i s i o n  f o r

6 .  f o r  N i g e r i a ,  t h i s  d a t e  i s  1 s t .  J a n u a r y ,  1 9 0 0 s s e e  
I n t e r p r e t a t i o n  O rd in a n c e  S . 45 ( 1 ) .

7 .  5 s a a y s , p .  31 : I t a l i c s  m in e .
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a p p l i c a t i o n  o f  E n g l i s h  Common Lav; an d  d o c t r i n e s

o f  e q u i t y .  f u r t h e r , t h e r e  i s  i n  E n g la n d  no

elate  f o r  a p p l i c a t i o n  o f  Coma on Lav/ a n d  r u l e s  o f

e q u i t y ,  a  r u l e  o f  Common Lav; l a i d  down i n  1962

d e c l a r e s  t h e  la w  a s  i t  h a s  a lw a y s  b e e n  f ro m  t i m e

im m em o ria l .  I n  p r a c t i c e ,  d e c i s i o n s  g i v e n  a f t e r

t h e  o p e r a t i v e  d a t e  a r e  u s u a l l y  c i t e d  a n d  t r e a t e d

by b o th  Bench a n d  B a r  a s  a u t h o r i t y  i n  s u p p o r t  o f  -

t h e i r  a r g u m e n ts .  T h e re  i s  no l e g i s l a t i o n  e i t h e r  .

i n  E n g la n d  o r  N i g e r i a  e s t a b l i s h i n g  t h e  p r i n c i p l e

o f  s t e i r e _ d e f jh r n s ; t h e  r u l e  h a s  e v o l v e d ,  o v e r  t h e

y e a r s ,  o u t  o f  t h e  g e n e r a l  p r a c t i c e  o f  t h e  C o u r t  an d  ■

was d e s ig n e d  t o  p r e v e n t  t h e  c h a o s  w h ic h  m ig h t  a r i s e
q

by ju d g e s  c o n s t a n t l y  c h a n g in g  t h e  l a w .

■ LEGAL WRITINGS.

A g l a n c e  t h r o u g h  t h e  la w  r e p o r t s  r e v e a l s  t h e  

g r e a t  e x t e n t  t o  w h ic h  t h e  C o u r t s  i n  N i g e r i a  d e p e n d  

on t e r t - b o o k s ,  l e g a l  an d  n o n - l e g a l ,  b o t h  E n g l i s h  an d  

l o c a l ,  a s  a  g u id e  i n  a s s e s s i n g  t h e  e v i d e n c e  o r  a s  

a u t h o r i t y  i n  e s t a b l i s h i n g  a  p r i n c i p l e  o f  l a w .

S ta n d a r d  w orks  on L a n d lo r d  en d  T e n a n t ,  s u c h . a s  

J o o d f a l l ,  B oa, H i l l  8z Redman, an d  t h e  om nibus  

v o lu m e s  o f  H a l s b u r y * s  Laws o f  E n g la n d ,  a r e  c o n s t a n t l y

r e f e r r e d  t o .  A u th o r s  on p u r e l y  N i g e r i a n  m a t t e r s
S T  c f . S i r  K e n n e th  R o b e r t s -W ra y ,  Q .C . ,  i n  [ 1960  J J . A . L . 66," 

e s p e c i a l l y  p p .  6 9 - 7 0 .
9* Bor g e n e r a l  t r e a t m e n t  o f  t h e  p r i n c i p l e  o f  s t a r e  d e c i s i s  

i n  E n g la n d ,  s e e '  K i r a l f y ,  A .K .R . , The E n g l i s h  L e g a l  
S y s te m , I9 6 0  e d .  p p .  79 -107*  H a l s b u r y 1s Laws o f
E n g la n d , 3 ^ d .  e d .  V o l .  2 2 ,  p p .  7 9 0 -8 0 7 *
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u s u a l l y  c i t e d  i n c l u d e  V/ard P r i c e ,  M eek, F o l a r i n  

E v g h a re v b e  an d  E l i a s *  Of t h e s e  o n l y  E l i a s  an d  

F o l a r i n  a,re t r a i n e d  la w y e rs *  The d a n g e r  w h ic h  

l i e s  i n  a c c e p t i n g  a  t e x t b o o k  s t a t e m e n t  p e r  s e  a s .  

a u t h o r i t y  i s  t h a t  i t  may s e t  down a  q u e s t i o n a b l e  

p r i n c i p l e  o f  la w  w h ic h  t h e  C o u r t , b y  g i v i n g  i t s  

b l e s s i n g ,  w i l l  p e r p e t u a t e .  T hus a f t e r  c i t i n g  

E l i a s f s N i g e r i a n  Land  Lav/ an d  C u s to m , S t u a r t ,  J .  

c o n c lu d e d :

"The w id e  r e s e a r c h  a n d  d e e p  l e a r n i n g  
o f  H r .  T .O . E l i a s  e n t i t l e  h i s  v ie w s .  i
t o  t h e  g r e a t e s t  r e s p e c t  a n d  I  
r e g a r d  h im  a s  a n  a u t h o r i t y . "  10 ;

U n f o r t u n a t e l y ,  t h e  m a t t e r  i n  t h i s  c a s e  c o n c e r n e d  I
i

t h e  p r i n c i p l e s  o f  c u s to m a ry ,  p l e d g e  w h ic h ,  i t  i s

r e s p e c t f u l l y  s u b m i t t e d ,  t h e  l e a r n e d  a u t h o r  d i d
11n o t  s t a t e  c o r r e c t l y .

The G e n e r a l  Lav; \ 7 i t h i n  t h e  F e d e r a t i o n .

U nder t h e  F e d e r a l  C o n s t i t u t i o n  f i r s t  i n t r o d u c e d

i n  1954» s e p a r a t e  an d  au to n o m o u s  l e g i s l a t u r e s  a r e

p r o v i d e d  f o r  e a c h  o f  t h e  s e c t i o n s  o f  N i g e r i a  -  E a s t ,

Y/est an d  N o r th  -  c a l l e d  R e g io n s  -  r e f l e c t i n g  t o  some

e x t e n t  t h e  e t h n i c  d i v i s i o n s  o f  t h e  c o u n t r y .  E a c h

o f  t h e s e  l e g i s l a t u r e s  i s  c a l l e d  t h e  H ouse  o f  A sse m b ly ,

an d  h a s  a  s e c o n d  Chamber known a s  t h e  H ouse o f  C h ie f s *

A s e p a r a t e  l e g i s l a t u r e ,  t h e  P a r l i a m e n t ,  ( w i t h  t h e

10* Jim o Amoo v .  R u f a y i  A d ig u n  (1 9 5 7 ) '  ~<7~.N.L«R. 55 a t  p . 56* "
1 1 .  See C h a p te r  2 b e lo w  on t h e  n a t u r e  o f  C u s to m a ry  P l e d g e .  :
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S e n a te  a s  s e c o n d  C ham ber) e x i s t s  f o r  t h e  F e d e r a l  

T e r r i t o r y  o f  L agos an d  f o r  t h e  w h o le  F e d e r a t i o n  

f o r  c e r t a i n  m a t t e r s . .  The s y s t e m s  i n  a l l  t h e s e ,  

t e r r i t o r i e s  f o l l o w  t h e  p a t t e r n  o f  t h e  g e n e r a l ,  

l e g a l  s y s te m  d e s c r i b e d  a b o v e .  S t a t u t e s  p a s s e d  . 

by  t h e  P a r l i a m e n t  a r e  'known a s  A c t s ,  t h o s e  p a s s e d  ■ 

by  t h e  R e g io n a l  H o u ses  a s  L aw s. Two L e g i s l a t i v e
IP

L i s t s  e x i s t :  * t h e  P a r l i a m e n t  may make la w s

r e l a t i n g  t o  m a t t e r s  on  t h e  e x c l u s i v e  l i s t  b u t  h a s

c o - o r d i n a t e  p o w e rs  w i t h  t h e  R e g i o n a l  H o u se s  t o

l e g i s l a t e  on m a t t e r s  i n  t h e  c o n c u r r e n t  l i s t .  I n
15c a s e  o f  c o n f l i c t  t h e  A c ts  o f  P a r l i a m e n t  p r e v a i l .  ^

U n l ik e  t h e  c o n s t i t u t i o n s  o f  some o t h e r
14-Commonwealth C o u n t r i e s ,  t h e  N i g e r i a n  C o n s t i t u t i o n

nov/here c o n t a i n s  an y  e x p r e s s  p r o v i s i o n  r e l a t i n g  t o

t h e  e x e r c i s e  o f  r e s i d u a r y  l e g i s l a t i v e  p o w e r s .  I t

i s  s u b m i t t e d ,  h o w e v e r ,  t h a t  t h e  i t e m s  c o n t a i n e d  i n

t h e  L e g i s l a t i v e  L i s t s  a r e  e x h a u s t i v e  f o r  e x r r e s s i o  
exclusio

u n i u s  e s t / a l t e r i u s ; m o re o v e r ,  i n  v ie w  o f  S e c t i o n s  

66 and  67 o f  t h e  S ec o n d  S c h e d u le  w h ic h  g i v e  t h e  

P a r l i a m e n t  p o w e r s ,  i n  t h e  c i r c u m s t a n c e s  t h e r e i n  

s p e c i f i e d ,  t o  make la w s  f o r  a  R e g io n  i n  r e s p e c t

o f  t h e  m a t t e r s  n o t  i n c l u d e d  i n  t h e  L e g i s l a t i v e  L i s t s ,
1 2 .  The N i g e r i a  ( C o n s t i t u t i oET  O r d e r - i n - C  o u n c i l , 1 9 6 0 , S •64  

a n d  2 n d .  S c h e d u l e .  S c h e d u l e .
13* i b i d . S . 64- ( 3 )*
1 4 .  e . g .  C a n ad a : B r i t i s h  N o r th  A m e r ic a  A c t ,  1 8 6 7 ,  Sp 91

a n d  9 2 .
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and  t a k i n g  i n t o ' c o n s i d e r a t i o n  t h e  d e c i s i o n s

r e a c h e d  a t  t h e  C o n f e r e n c e  ' l e a d i n g  t o  t h e  e s t a b l i s h m e n t

o f  t h e  f e d e r a t i o n ,  ^ t h e  r e s iduum, o f  p o w e rs  l i e s  w i t h  -

t h e  R e g io n s  a n d ,  t h e r e f o r e ,  l a n d  w h ic h  i s  n o t  i n c l u d e d '  .

i n  t h e  L i s t s ,  i s  a  R e g io n a l  m a t t e r .  !

The po w er  o f  t h e  P a r l i a m e n t  t o  l e g i s l a t e  on t h e  '

e n u m e ra te d  t o p i c s  c a r r i e s  w i t h  i t  p o w e r  t o  make la w s

on any  m a t t e r  i n c i d e n t a l  o r  s u p p l e m e n t a r y  t o  an y
16m a t t e r s  r e f e r r e d  t o  i n  t h e  L i s t s .  T h i s  o p en s  t h e

d o o r  q u i t e  w id e  an d  a n  e x t e n s i v e  f i e l d  e x i s t s  f o r

l i t i g a t i o n  on  w h a t  i s  u i n c i d e n t a l  o r  s u p p le m e n ta ry * '*

How, s u p p o s e  t h e  P a r l i a m e n t  m akes lav /s  under-  t h e
17f e d e r a l  P ow ers  o f  c o n t r o l l i n g  i m m i g r a t i o n  f p e r m i t t i n g  

im m ig ra n ts  t o  s e t t l e  i n  a  R e g io n  a n d  t h e  R e g i o n a l  5

G overnm ent i n  i t s  d i s a p p r o v a l  o f  t h e  im m ig r a n t s  e n a c t s  

t h a t  no c i t i z e n s  o f  t h e  S t a t e  t o  w hich- t h e  im m ig r a n t s  

b e lo n g  may o cc u p y  l a n d  i n  t h e  R e g io n ,  w h ic h  o f  t h e s e  

law s  w i l l  p r e v a i l ?  And c a n  t h e  F e d e r a l  G overnm en t 

com pel a  R e g io n  t o  l e t  some l a n d  t o  t h e  im m ig r a n t s  o r ,  

w hat i s  n e a r l y  t h e  same t h i n g ,  c a n  t h e  F e d e r a l  

G overnm ent c o m p u l s o r i l y  a c q u i r e  t h e  l a n d  u n d e r  t h e  

P u b l i c  L ands  A c q u i s i t i o n  O r d in a n c e  a n d  t h e n  l e a s e  i t  

t o  t h e  im m ig r a n t s ?  T h is  i s  a  c r u c i a l  q u e s t i o n  b e c a u s e
i

i t  seem s t h a t  a  R e g io n a l  G overnm en t c a n  r e n d e r  '

i n e f f e c t i v e  t h e  e x e r c i s e  o f  some o f  t h e  F e d e r a l
15* e . g . R e p o r t  by t h e  C o n fe r e n c e  on  t h e  N i g e r i a n  C o n s t i t u t T o  

A u g u s t ,1 9 5 3 , p a r a . 8 .  But on  s t r i c t  t r a d i t i o n a l  p r i n c i p l e s  
o f  i n t e r p r e t a t i o n  t h e  h i s t o r y  o f  a  S t a t u t e  i s  n o t  t a k e n  
i n t o  a c c o u n t  i n  c o n s t r u c t i o n  o f  i t s  p r o v i s i o n s ^

1 6 .  N i g e r i a  ( C o n s t i t u t i o n )  O r d e r . - i n - C o u n c i l ,  I96 0 *  d . 4.
1 7 .  i b i d , iitrfm 6 o f  P a r t  I I .  S e c o n d  Schedule Schedule, item
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G o v e rn m e n t 's  p o w e rs  t o  c o n t r o l  i m m i g r a t i o n .

And i f  a  c o m m e rc ia l  o r  i n d u s t r i a l  co m b in e  d e v e lo p s  

a  l a r g e  e s t a t e  i n  a  R e g io n  c a n  a n  A ct. o f  .P a r l i a m e n t  

p a s s e d  u n d e r  t h e  f e d e r a l  G o v e rn m e n t 's  p o w e r  t o  c o n t r o l  

com bines  an d  t r u s t s , ^  n u l l i f y  a  R e g i o n a l  Lav/ p a s s e d ,  

t o  a c q u i r e  c o m p u l s o r i l y  t h e  e s t a t e  o f  s u c h  a  co m b in e ?

A d e t a i l e d  a n a l y s i s  o f  t h e s e  a n d  o t h e r  p ro b le m s  

w i l l  n o t  h e r e  be  a t t e m p t e d ,  b u t  i t  i s  s u b m i t t e d  t h a t  : 

i n  su c h  ca ,ses  ( a s  e . g .  o f  a l l o w i n g  im m ig r a n t s  t o  

s e t t l e )  t h e  i n c i d e n t a l  an d  s u p p l e m e n t a r y  p o w e rs  aj?e 

w ide enough  f o r  an  A ct o f  P a r l i a m e n t  t o  o v e r - r i d e  t h e  

R e g io n a l  Laws f o r b i d d i n g  im m ig r a n ts  s e t t l i n g  i n  t h e  

R e g io n ,  T h i s ,  i t  i s  s u b m i t t e d ,  i s  t h e  c o r r e c t  

a p p r o a c h  b e c a u s e  pow er t o  l e g i s l a t e  on  t h e  m a t t e r s  

i n c l u d e d  i n  t h e  L i s t s  c a r r i e s  w i t h  i t  a  p r o v i s i o n  

t h a t  t h e  R e g io n a l  E x e c u t iv e  e r e  p r e v e n t e d  f ro m  

e x e r c i s i n g  t h e i r  p o w ers  so  a s  *f o o im p ed e  o r  p r e j u d i c e  

t h e  e x e r c i s e  o f  t h e  e x e c u t i v e  a u t h o r i t y  o f  t h e  

f e d e r a t i o n  o r  e n d a n g e r  t h e  c o n t i n u a n c e  o f  f e d e r a l
IQ ‘ •

Government** i n  N i g e r i a . '  B u t ,  i t  i s  f u r t h e r  s u b m i t t e d  

t h a t ,  a l t h o u g h  t h e  R e g io n a l  Law/ w i l l  i n  s u c h  a  c a s e  b e  

u l t r a  y i r e j s , t h e  f e d e r a l  g o v e rn m e n t  c a n n o t  c o m p u l s o r i l y  

a c q u i r e  l a n d  in -  a  R e g io n ,  a g a i n s t  t h e  w i s h e s  o f  t h e
1 6 . i b i d , i t e m  6 o f  P a r t  I I .  a.
19* c f . t h e  C a n a d ia n  Ca.se, U n io n  C o l l i e r y  Coy ; v .E r y d e n  . ( 1 8 9 9 j 

A .C .5 3 0 , P . O . , w h ic h  d e c id e d  t h a t  a  P r o v i n c i a l  S t a t u t e  
p r o h i b i t i n g  C hinam en f ro m  em ploym en t i n  u n d e r g r o u n d  
c o a l  w o rk in g  was u l t r a  v i r e s  i n  v ie w  o f  3 . 9 1 ( 2 5 )  o f  t h e  
B r i t i s h  N o r th  A m eric a  A c t ,  1 8 6 7 , w h ic h  g a v e ' e x c l u s i v e  
l e g i s l a t i v e  j u r i s d i c t i o n  t o ■ t h e  D o m in io n  P a r l i a m e n t  
w i t h  r e g a r d  t o  n a t u r a l i s a t i o n ' a n d  . a l i e n s . '
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R e g io n ,  f o r  p u r p o s e s  o f  s e t t l i n g  im m ig ra n ts *  And

ev e n  i f  t h e  F e d e r a l  G overnm ent t a k e s  a  l e a s e  o f
20l a n d  f o r  m a t t e r s  i n t r a  v i r e s  an d  l a t e r  c e a s e s

t o  occupy  i t  f o r  s u c h  p u r p o s e s  "but i n s t e a d  l e t s

i t  t o  an  i n d i v i d u a l  o r  a  com pany, t h e  R e g i o n a l

G overnm ent may amend i t s  law  s o  a s  t o  d i v e s t  t h e  
i n d i v i d u a l  o r  t h e  Company o f  t h e  u s e  a n d  o c c u p a t i o n

o f  s u c h  l a n d ,  s u b j e c t  t o  paym en t o f  a d e q u a t e

c o m p e n s a t io n  T h is  i s  so  b e c a u s e  l a n d  b e i n g
2w i t h i n  t h e  c o m p e te n c y  o f  t h e  R e g io n s ,  a n y  la w  i t

makes f o r  t h e  o c c u p a t i o n  o f  l a n d  w i t h i n  i t s  t e r r i t o r y

i s  i n t r a  v i r e s  a n d  c a n ,  t h e r e f o r e ,  e f f e c t i v e l y  d e p r i v e

anybody o f  s u c h  l a n d  an d  a r y  F e d e r a l  A c t t o  t h e

c o n t r a r y  w i l l  b e  v o i d ,  i r r e s p e c t i v e  o f  t h e  j u s t i c e

o r  i n j u s t i c e  o f  t h e  R e g io n a l  l e g i s l a t i o n .
A p a r t  f ro m  p ro b le m s  o f  t h i s  t y p e  w h ic h  a r e  o f

a  g e n e r a l  n a t u r e  t h e r e  a r e  o t h e r s  o f  a t  l e a s t  e q u a l

im p o r ta n c e  w h ic h  a n i s e  a s  a r e s u l t  o f  t h e  F e d e r a t i o n .

Thus u n d e r  t h e  G o n s t i t u t i o n  e a c h  R e g io n  h a s  e n a c t e d

i t s  own H ig h  C o u r t  Law. The e n a c tm e n t s  o f  t h e  F e d e r a l

T e r r i t o r y ,  t h e  E a s t e r n  and t h e  N o r t h e r n  R e g io n s  l a i d

down ( i n t e r  a l i a . )  t h a t  S t a t u t e s  o f  g e n e r a l ,  a p p l i c a t i o n

i n  f o r c e  i n  E n g la n d  on 1 s t .  J a n u a r y ,  1900  s h a l l  b e  i n

f o r c e  w i t h i n  t h e  j u r i s d i c t i o n  o f  t h e  C o u r t .  I n  t h e

207  e .g*  s u S f l i s  a i r - p o r t  “ ' i t e m  3 o f  t h e  L e g i s l a t i v e  L i s t .
1 .  The N ig e r ia .  ( C o n s t i t u t i o n )  O r d e r - i n - C o u n c i 1 ,1 9 6 0 ,  S e c o n d  

S c h e d u le  ,8 * 5 0 ( 1 )  . Any e x i s t i n g  lav /s  n o t  p r o v i d i n g  f o r  
c o m p e n s a t io n  w i l l  now b e  r e g a r d e d  a s  m o d i f i e d  u n d e r  S . 5 
o f  t h e  C o n s t i t u t i o n :  c f*  E a n d a  v* : G o v t . o f  H a le y  a  (1 9 6 2 )  
2 V/LR. 1 1 5 5 .

2 . As lo n g  a s  i t  d o e s  n o t  c o n f l i c t ,  w i t h  o c c u p a t i o n  by  t h e  ‘ 
F e d e r a l  G o v e rn m e n t .



c f . a g a i n  t h e  C a n a d ia n  c a s e  M cG regor v ,  E s q u i m a l t  
R a i lw a y  (1 9 0 7 )  A .C .4 6 2  i n  w h ic h  t h e  P .C .  .h e l d  t h a t  
a  P r o v i n c i a l  L e g i s l a t i o n  w h ic h  d i r e c t e d  t h a t  a  
g r a n t  i n  f e e  s im p le  an d  w i t h o u t  a n y  r e s e r v a t i o n  a s  
t o  m in es  and  m i n e r a l s  s h o u l d  b e  i s s u e d  t o  t h e  Ry... 
Coy. by  t h e  D o m in io n  G o v e rn m e n t ,  d i d  n o t . r e l a t e  t o  
t h e  p u b l i c  p r o p e r t y  o f  t h e  D o m in io n ,  b u t  t o  p r o p e r t y  
and  c i v i l  r i g h t s  o f  t h e  P r o v i n c e  a n d ,  t h e r e f o r e ,  
i n t r a  v i r e s .
.6ee  " a l s 0 C h i e f  C o m m is s io n e r ,  E a s t e r n  P r o v i n c e s _ v •. 
Qnonye & Q r s . ( 1 9 4 4 ) 17 N .L .R .  142*
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t e s t e r n  R e g io n  t h i s  p r o v i s i o n  h a s  b e e n  e x p r e s s l y  .. 

a b o l i s h e d . ^  T h is  means t h a t  i n  c e r t a i n  c i r c u m s t a n c e s

E n g l i s h  s t a t u t e s  o f  g e n e r a l  a p p l i c a t i o n  w i l l  s t i l l  . 

c o n t i n u e  t o  be  i n  f o r c e  i n  t h e  V /e s te rn  R e g io n  

r e g a r d l e s s  o f  t h e  R e g io n a l  l e g i s l a t i o n .

On t h e  o t h e r  h a n d  t h e  i n t e r p r e t a t i o n  o f  . 

l e g i s l a t i v e  p r o v i s i o n s  h a s  n o t  b e e n  v e r y  d e l i g h t f u l .

Thus t h e  H ig h  C o u r t  o f  L agos O rd in a n c e  l a y s  down t h a t  

t h e  j u r i s d i c t i o n  o f  t h e  C o u r t  i n  d i v o r c e  a n d  

m a t r i m o n ia l  c a u s e s  an d  p r o c e e d i n g s  m ay, s u b j e c t  t o  

a p p l i c a t i o n  o f  C u s to m a ry  Law, and. t o  r u l e s  o f  C o u r t ,

"b e  e x e r c i s e d  by t h e  C o u r t  i n  
c o n f o r m i t y  w i t h  t h e  la w  a n d  
p r a c t i c e  f t h e  t i me b e i n g  
i n  f o r c e  i n  E n g l a n d .ST~ 5

The p h r a s e  ’’f o r  t h e  t im e  b e i n g "  h a s  b e e n  i n t e r p r e t e d

by t h e  W.A.C.A* t o  mean t h e  d a t e  o f  t h e  com m encem ent
6o f  t h e  O r d i n a n c e s .  T h is  i n t e r p r e t a t i o n ,  w i t h  r e s p e c t ,  

i s  q u e s t i o n a b l e  and  a l t h o u g h  t h e  m e a n in g  o f  t h e  p h r a s e  

may v a r y  a c c o r d i n g  t o  t h e  c i r c u m s t a n c e s ,  i t  i s  

s u b m i t t e d  t h a n  i n  t h e  c o n t e x t  i t  m eans t h e  o r e  s e n t  t im e
n

t h e  t im e  o f  d e c i s i o n  o f  t h e  c a n e .  One w o u ld  p r e f e r

t h e  v ie w  r e c e n t l y  e x p r e s s e d  by  H u r l e y ,  Ag. C . J .  who was 

o f  t h e  o p i n i o n  t h a t  t h e  c u r r e n t  E n g l i s h  Law o f  t h r e e - y e a r

~  Law o f  i S g i a n d  ^ A p p l Y c a t i o n " L a w ,1 9 5 9 'I 8 8 .  2 & J .
5 .  H igh  C o u r t  o f  L agos O rd in a n c e  (C ap  80  o f  1.958 e d * )  S .  16 

I t a l i c s  m in e .  c f .  R e g io n a l  C o u r t s  ( F e d e r a l  J u r i s d i c t i o n ]  
O r d i n a n c e ,1 9 5 3 ,  ( n o .  12 o f  1 9 5 8 )  S . 4 .

8* F l o r a  Godwin v* Naomi C r o w th e r  ( 1 9 3 d )  2 W.A.C.A* 109 a t  
p p .  1 1 0 - 1 1 1 , .  p e r  M a c q u a r r ie  J . , on  a  s i m i l a r  p r o v i s i o n  
o f  t h e  S i e r r a  L eone O r d i n a n c e .

7 . c f .  L o rd  B u c k m a s te r  i n  Y/anhie C o l l i e r y  Jo*  v* I . R . C . 
(1 9 2 2 )  2 A .C . 51  a t  PP* 57» 5 8 :  a  r e v e n u e  c a s e .
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r e s i d e n t i a l  q u a l i f i c a t i o n  a p p l i e d  t o  N o r t h e r n  

N i g e r i a  u n d e r  t h e  a b o v e  S e c t i o n . ^

F u r t h e r  s t i l l ,  B u t l e r  L lo y d  J .  h e l d  i n
q  ' ■

J o h n s o n  v .  U .A .O . L t d . t h a t  t h e  p r o v i s i o n  o f  S ,  36

o f  t h e  C a r r i a g e  O rd in a n c e  r e l a t i n g  t o  t h e  d i s t r i b u t i o n

o f  t h e  e s t a t e  o f  a  d e c e a s e d  i n t e s t a t e  a c c o r d i n g  t o

E n g l i s h  Lav/ m ean t E n g l i s h  Law a s  a t  t h e  d a t e  o f

e n a c tm e n t  o f  t h a t  O r d i n a n c e ,  i . e . ,  3 1 s t .  D ecem b er ,  1914-.

T h is  d e c i s i o n ,  s ^ a i n ,  i s  n o t  e a s y  t o ■ u n d e r s t a n d  b e c a u s e

3 .  14- o f  t h e  Suprem e C o u r t  O rd in a n c e  p r o v i d e s

e x p r e s s l y  f o r  t h e  a p p l i c a t i o n  o f  S t a t u t e s  i n  f o r c e

on 1 s t .  J a n u a r y ,  1 9 0 0 .

The c o n c l u s i o n s  t o  w h ic h  t h i s  a n a l y s i s  l e a d s

may be  s t a t e d  a s  f o l l o w s : -

1 .  The c u r r e n t  E n g l i s h  Common Law a n d  d o c t r i n e s  

ox e q u i t y  a p p l y  i n  N i g e r i a .

2 .  The c u r r e n t  E n g l i s h  Law ~ Common Law, d o c t r i n e s  

o f  e q u i t y  an d  A c ts  o f  P a r l i a m e n t  -  a p p l y  t o  a l l  

d i v o r c e ,  m a t r i m o n i a l  c a u s e s  a n d  p r o c e e d i n g s  

t h r o u g h o u t  t h e  f e d e r a t i o n .

Okonkwo v .  Raymond Eze ( I 9 6 0 )  NNLR 80  a t  p . 8 2 .  B ut t h e  
l e a r n e d  A g . C . J ' s  d e c i s i o n  on d o m i c i l e  i s  t w i t h  r e s p e c t )  
q u e s t i o n a b l e :  t o  b r i n g  i n  r u l e s  r e l a t i n g  t o  s u c c e s s i o n
and l e g i t i m a c y  w h ic h  w ere  n o t  i n  i s s u e  t o  d e c i d e  a n  
i s s u e  o f  m a t r i m o n i a l  d o m i c i l e  i s  i n e l e g a n t .

9 .  (1 9 3 S )  13 N .L .R .  1 3 .
1 0 .  Now 3 . 4 5 ( 1 )  o f  t h e  I n t e r p r e t a t i o n '  O r d i n a n c e ,  S u p r a .
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3 . E n g l i s h  S t a t u t e s  o f  g e n e r a l  a p p l i c a t i o n  a s  

on 1 s t .  J a n u a r y ,  1 9 0 0 , a r e  i n  f o r c e  i n  t h e  

f e d e r a l  T e r r i t o r y  a s  w e l l  a s  t h e  E a s t e r n  an d  

n o r t h e r n  R e g io n s  h u t  i n  t h e  W e s te rn  R e g io n  

o n ly  as  f a r  a s  t h e  m a t t e r  i n  i s s u e  i s  w i t h i n  

t h e  e x c l u s i v e  c o m p e te n c e  o f  t h e  F e d e r a l  

l e g i s l a t u r e .

I f ,  h o w e v e r ,  A l l o t t ’ s i n t e r p r e t a t i o n  o f  S .  14 

i s  p r e f e r r e d ,  t h e n

4-* The E n g l i s h  Common Law en d  d o c t r i n e s  o f  e q u i t y  

as on t h e  1 s t .  J a n u a r y ,  1 9 0 0 ,  a p p l y  t h r o u g h o u t  

t h e  F e d e r a t i o n  w i t h  e x c e p t i o n  o f  t h e  W e s te rn  

R e g io n  w h ere  t h e  c u r r e n t  E n g l i s h  Common Law

and d o c t r i n e s  o f  e q u i t y  a p p l y  i n  an y  c a s e .
11 12F i n a l l y  i f  b o t h  M a c q u a r r ie  an d  B u t l e r  L lo y d ,  J . J .

be  r i g h t  i n  t h e  c a s e s  c o n s i d e r e d  a b o v e ,  t h e n ,

5* I n  d i v o r c e  an d  m a t r i m o n i a l  c a u s e s  a n d

p r o c e e d in g s  t h r o u g h o u t  t h e  F e d e r a t i o n ,

and. i n  p r o b a t e  m a t t e r s  i n  t h e  E a s t e r n  an d

n o r t h e r n  R e g io n s  a s  w e l l  a s  t h e  F e d e r a l

T e r r i t o r y ,  E n g l i s h  Lav; an d  p r a c t i c e  a s  on
I d3 1 s t .  D ecem ber, 1955» a p p l i e s .  - 

G. I n  c a s e s  i n v o l v i n g  s u c c e s s i o n  t o  t h e  r i g h t s  

o f  l a n d l o r d s  an d  t e n a n t s  com ing  w i t h i n  3*36

1 1 .  I n  F l o r a  Godwin v .  IT a  on i  C r o w th e r  ( 1 9 3 4 )  2 WACA 1 0 9 ,
s u p r a •

1 2 .  L i  g o m iso n  y .__Y .A «C .L td . (1 9 3 0 )  13 l i .L .R .  1 3 ,  s u p r a .  
1> . The d a t e  o f  t h e  commencement o f  t h e  O r d i n a n c e .
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o f  t h e  I l a r r i a g e  O r d in a n c e ,  E n g l i s h  Law a s

on 3 1 s t .  D ecem b er,  1914-, a p p l i e s .

T h is  u n c e r t a i n t y  a s  t o  t h e  a p p l i c a t i o n  o f

E n g l i s h  Law c a u s e d  by  t h e  l e g i s l a t i o n  o f  a l l  t h e

t e r r i t o r i e s  ( e x c e p t  m e  W e s te rn  R e g io n )  p r e s e n t s '

a n  i n t o l e r a b l e  s i t u a t i o n .  The e x p r e s s  p r o v i s i o n

i m p o r t i n g  S t a t u t e s  a s  on 1 s t .  J a n u a r y ,  1 9 0 0 ,  i s

u n d e s i r a b l e  n o t  o n ly  b e c a u s e  o f  t h e  p r o g r e s s i v e

d i f f i c u l t y  o f  d i s c o v e r i n g  w h at t h a t ,  lav / w as b u t

a l s o  b e c a u s e  t h e  c h a n g in g  s o c i a l  c o n d i t i o n s

n e c e s s i t a t e  t h e  a p p l i c a t i o n  o f  a n  u p - t o - d a t e
14-s y s tc m  o f  Law. One m ig h t  s u g g e s t  t h a t  i f  i t

i s  a t  a l l  n e c e s s a r y  t o  i n p o r t  E n g l i s h  Law, i t

s h o u ld  be e x p r e s s l y  l a i d  down t h a t  c u r r e n t  E n g l i s h  \

Lav/ s h a l l  a lw a y s  b e  a p p l i c a b l e .  I n  t h i s  r e s p e c t

t h e  . / e s t e r n  L e g io n  h a s  gone a  lo n g  way t o  make i t s

law s more c e r t a i n  t h a n  t h o s e  o f  t h e  o t h e r  R e g i o n s .

I t  c a n n o t  be  c o n t e n d e d ,  h o w e v e r ,  t h a t  u n l i m i t e d

e n a c tm e n t  o f  .E n g l is h  s t a t u t e s  r e l a t i n g  t o  l a n d  an d

o t h e r  p r o p e r t y  i s  a  v e r y  d e s i r a b l e  c o u r s e  t o  t a k e

s i n c e  t h e  s o c i a l  an d  econom ic  c o n d i t i o n s  w h ic h  g a v e

r i s e  t o  t h o s e  s t a t u t e s  w ere  d i f f e r e n t  f ro m  t h e  : -
15c o n d i t i o n s  e x i s t i n g  i n  N i g e r i a  t o - d a y .  The a l m o s t

14-. c f .  Eiraps on , S . G . ,  Re p o r t  on  Rep; i s  t r a i t  i o n  o f  T i t l e s  t o  
Land  i n  La g o s  , p a r a .  3 2 .  p a .r a i"  .

15• o f .  n o r t h e r n  N i g e r i a  L ands  C o m m it te e ,  p a r a .  8 ,  c i t e d
I r v i n g ,  T i t l e s  t o Land i n  N i g e r i a , '  p .  3 3 3 ;  S im p s o n ,8 .R . 
h u r r a , p a r a .  34-.
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1 6v e r b a t i m  r e p r o d u c t i o n  o f  E n g l i s h  P r o p e r t y  A c ts

by t h e  W e s te rn  N i g e r i a  . L e g i s l a t u r e  i g n o r e s  t h i s

i n p o r t a n t  f a c t .

The e s c a p e  p r o v i d e d  f o r  N i g e r i a n  la w y e rs ,  by

t h e  r e s i d u a l  c l a u s e  i m p o r t i n g  E n g l i s h  Law seem s

t o  n av e  l e d  n o t  o n ly  t o  a  v i r t u a l  ab a n d o n m en t cf

any  e f f o r t  t o  d i s c o v e r  a n d  r e c o r d  t h e  i n d i g e n o u s

Laws o f  t h e  v a r i o u s  p a r t s  o f  t h e  c o u n t r y  b u t  a l s o

t o  m in im is e  t h e .  n e e d  f o r  an y  a t t e m p t  a t  m ak in g

o r i g i n a l  l e g i s l a t i v e  p r o v i s i o n  em body ing  t h e  b e s t

p r i n c i p l e s  o f  b o t h  t h e  C u s to m a ry  Law an d  o f  o t h e r

s y s te m s  o f  lav /.  The i n t r o d u c t i o n  o f  E n g l i s h  Law

h a s  c r e a t e d  some new p r o b l e m s .  F o r  e x a m p le ,  w h a t

a r e  t h e  c r i t e r i a  f o r  a s s e s s i n g  w h e t h e r  o r  n o t  a

m a t t e r  i s  r e g u l a t e d  b y  E n g l i s h  Law o n ly ?  C an a

t r a n s a c t i o n  be g o v e r n e d  p a r t l y  o r  f o r  some t i m e  by

E n g l i s h  Law o r  p a r t l y  b y  C u s to m a ry  Law, an d  v i c e

v e r s a ?  T h is  s o r t  o f  p rob lem , w h ic h  p r e s e n t s  e n d l e s s

d i f f i c u l t y  i n  d i s c o v e r i n g  t h e  lav ; r e l a t i n g  t o  l a n d l o r d
17and t e n a n t  w i l l  be  e x a m in e d  i n  due c o u r s e  b u t  i t  i s

n e c e s s a r y  f i r s t  t o  c o n s i d e r  t h e  g e n e r a l  p r i n c i p l e s '  o f

l a n d  t e n u r e  i n  N i g e r i a .

1 6 .  The e n a c tm e n ts  i n c l u d e  W i l l s  L a w ,1 9 5 8 , (N o .2 8  o f  1 9 5 8 ,
now C ap . 135 o f  1959 e d i t i o n )  a l m o s t  a  c a r b o n  c o p y  o f
t h e  E n g l i s h  W i l l s  A c t ,  1 8 3 7 ;  L a n d l o r d  a n d  T e n a n t  Law, 
1 9 5 9 ? ( N o .32 o f  1 9 5 9 ?now C a p .5 8 ) ;  a  r e p r o d u c t i o n  o f  
v a r i o u s  E n g l i s h  A c ts  r e l a t i n g  t o  L a n d l o r d s  a n d  T e n a n t s  
P r o p e r t y  an d  C o n v e y a n c in g  L a w ,1 9 5 9 » ( N o .21 o f  1959? now 
C a p . 1 0 0 ) :  a  co p y  o f  t h e  E n g l i s h  L .P .A . ' ,  1925*

17* 8 e e  C h a p te r  5 b e lo w
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I n  E u ro -A m e r ic a n  j u r i s p r u d e n c e  t h e  tw o

o r i g i n a l  fo rm s  o f  L an d  H o ld in g  w e re  
11* A ll o d i a l , u n d e r  w h ic h  t h e  h o l d e r  h a d  e n t i r e  

and. a b s o l u t e  d o m in io n  o f  t h e  l a n d  w h ic h  h e  

c o u l d  d i s p o s e  o f  a t  h i s  p l e a s u r e  d u r i n g  h i s  

l i f e t i m e  o r  t r a n s m i t  t o  h i s  c h i l d r e n  on  h i s  

d e a t h ;

2• F e u d a l , u n d e r  w h ic h  t h e  h o l d e r  h a d  o n l y  a

c o n d i t i o n a l  d o m in io n ,  b u t  a c k n o w le d g e d  a

s u p e r i o r  l o r d ,  u p o n  w hose g o o d w i l l  h i s  t e n u r e

d n p en d e d  and w i t h o u t  w hose c o n s e n t  h e  c o u l d
2

do n o t h i n g  on  t h e  l a n d .

I n  a p p r o a c h in g  N i g e r i a n  L and  Lav/ i t  m u s t  b e

e m p h a s iz e d  t h a t  e v e n  i f  i t  i s  i m p o s s i b l e  t o  b r e a k

away e n t i r e l y  f ro m  t h e  E u ro p e a n  c o n c e p t ,  t h e  u s e  o f

E n g l i s h  o r  E u ro p e a n  t e r m i n o l o g y  i s  n o t  t e c h n i c a l l y

c o r r e c t  an d  i f  f ro m  a  d e s i r e  t o  a v o i d  e x c e s s i v e  u s e

o f  N i g e r i a n  c u s to m a r y  t e r m s ,  t h e  n e a r e s t  E n g l i s h

e q u i v a l e n t s  a r e  r e s o r t e d  t o ,  t h e i r  m e a n in g  i n  t h e

c u s to m a r y  s y s t e m  m u s t b e  q u a l i f i e d  by  t h e  f a c t  t h a t

T 7 ~ E a r l  J o w i t t ,  t h e  D i c t i o n a r y  o f  E n g l i s h  Lav/, V o l . l ,  1959» 
p .  1 0 2 .  c f .  A l l o t  t , Es s a y s , p .  16 a n d  v .  N obi b i n
ITdugumbi & Q r s . (1954-7 21 E .A .C .A .4 -3  c i t e d  t h e r e i n .

2 • Q h e s h i r e , Q• 0 . ,  The Moder n  Law o f  R e a l  P r o p e r t y , 8 t h . e d . 
1 9 5 8 , p p . 8 - 1 6 ;  J o w i t t ,  i b i d . ,.  p p . 7 9 7 - 8 .



T
s u c h  t e r m s  a r e  o n ly  m ere  a p p r o x i m a t i o n s  .2  The 

Lend Law o f  N i g e r i a  w i l l  be  c o n s i d e r e d  u n d e r  tw o 

I i e a d in g s :

( a )  C u s to m a ry  S y s te m s  o f  L and  T e n u r e .

( b )  T e n u re  u n d e r  t h e  G e n e r a l  Lav/.

A* 1 .  Custo m a ry  S y s te m s  o f  L and  T e n u r e :

ALTHOUGH N i g e r i a  i s  made up  o f  many e t h n i c  

g r o u p s ,  e a c h  w i t h  i t s  own c u s to m s  a n d  l a w s ,  i t  i s  

p o s s i b l e  t o  d i s c e r n  some g e n e r a l  p r i n c i p l e s  o f  

C u s to m ary  Land. T e n u r e .  T h e o r e t i c a l l y  t h e  o w n e r s h ip

o f  l a n d  d o e s  n o t  b e l o n g  t o  man. Land, i s  owned by
4God , o r  w hat i s  a l m o s t  t h e  same t h i n g ,  Land, i s  God.

t h a t  human b e i n g s  h a v e  i s  t h e  u s e  ( o r  a s  t h e  I b o s

p u t  i t ,  t h e  '* e a t i n g ” ) o f  t h e  l a n d .  T h i s  a p p r o a c h

i s  p a r t  o f  t h e  p o l i t i c a l  p h i l o s o p h y  o f  t h e  p e o p l e  i n

g e n e r a l  who h o l d  t h e  v ie w  t h a t  t h e  i d t a t e  i s  a

t h e o c r a c y  and  t h a t  t h e  b e n e v o l e n t  c h a r a c t e r  o f  t h e

t h e o c r a t  i s  m a n i f e s t e d  i n  f e r t i l i t y  o f  t h e  e a r t h  an d

a l l  t h a t  i s  and g row s on  i t .  Any h e i n o u s  a c t  i n i m i c a l

p .  c f . V i s c o u n t  H a ld a n e  i n  Araodu T i fjam i  c a s e ,  (T 92T )  3 
N .L .R . a t  p .  5 2 .  Gee a l s o  R o w lin g ,  L a n d T e n u re  i n  
I : je b u  Pr o v i n c e  , p a r a s .  1 4 -1 7 *  M eek, L and  T enu r e , p . 114-; 
A l i a s ,  Land. Law , p .  9 2 .  N o r t h e r n  N i g e r i a  L a n d s  C om m ittee 
p a r a .  8 ,  i n  I r v i n g ,  T i t l e s  to- L and  i n  N i g e r i a , p . 333•
T a l b  o ' t , 3? . A. , The h e  op 1 e s o f  S o u t h e r n  N i g e r i a , V o l . I l l ,
1 9 2 6 , p .  6 8 2 .

4 .  7/ard P r i c e ,  Land. T en u r e  i n  t h e  Y o ru b a_ P r o v i n c e s , p a r a .105 
Meek, A S u d a n e s e  Kin g d o m , p . 33 2 . M eek, Land. Te n u r e  and. . 
j 'a nd A d m in is t r a t i o n  i n  N ig e r i a , p . 1 1 3 ;  Law a n d  A u t h o r i t y  
i n  a  N ig e r i a n  T r i b e  p p . 2 4 - 3 2 ;  A b ra h a m s , The T i v  P e o p l e , 
1 9 3 3 j p *67 . L i v e r s a g e ,  L a nd T e n u re  i n  t h e  Col o n i e s ,  p . 4  
f o r  u n i v e r s a l  v ie w  i n  t h e  1 rCo 1 o n i e s ' r  V, A• L~.0♦ 1 0 4 7 , 
p a ra , .  13475 5 b y  Y o n ib a  C h i e f ,  c f .  T a l b o t , The P e o n i e s  
o f  S o u th e r n  Ni g e r i a , 1926 , V o l .  I l l ,  p .  6 8 2 .  ■
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t o  t l i e  s o c i e t y  i s ,  t h e r e f o r e ,  i n  t h e  w o rd s  o f  t h e  

l b  os a g a i n ,  !tNso A l a 1* -  d e f i l e m e n t  o f  t h e  G ro u n d ,
5 •w h ic h  m u st b e  rem o v e d  by  p r o p i t i a t o r y  s a c r i f i c e s .

But t h i s  p h i l o s o p h i c a l  c o n c e p t i o n  i s  n o t  

j u r i s p r u d e n t i a l .  I n  n a t i v e  l e g a l  t h i n k i n g  l a n d  

i s  r e g a r d e d  as v e r y  v a l u a b l e  p r o p e r t y .  D r .  J o h n s o n  

s t a t e s  t h a t

ifT h e re  i s  no  s u b j e c t  i n  w h ic h  t h e  
Y o ru b a  man i s  m ore s e n s i t i v e  t h a n  
i n  t h a t  o f  l a n d .  T h e s e  n o r m a l l y  
q u i e t  a n d  s u b m i s s i v e  p e o p l e  c a n  
be  r o u s e d  i n t o  v i o l e n t  a c t i o n  o f  
d e s p e r a t i o n  i f  o n ce  t h e y  p e r c e i v e  
t h a t  i t  i s  i n t e n d e d  t o  d e p r i v e  
th em  o f  t h e i r  l a n d . 5* 6

H is s  G reen  g i v e s  t h e  seme o p i n i o n  among t h e  I b o s  o f

whom sh e  s a y s  t h a t  f*the s u b j e c t  o f  l a n d  was a  jum py
7

o n e . r* 1

The b a s i c  l e g a l  p r i n c i p l e  o f  c u s to m a r y  l a n d  

t e n u r e  i s  c o n t a i n e d  i n  t h e  w o rd s  o f  G b o t e y i ,  t h e
o

L l e s i  o f  G d o g b o lu , who i n  h i s  e v i d e n c e  t o  t h e  

W est A f r i c a n  L an d s  C o m m ittee  s a i d ,

V*I c o n c e i v e  l a n d  b e l o n g s  t o  a  v a s t  
f a m i l y  o f  w h ic h  many a re .  d e a d ,  few  
a r e  l i v i n g  an d  c o u n t l e s s  m em bers 
a r e  s t i l l  u n b o r n . 5* 9

5 .  See N o te  4  a b o v e .
E a s d e n ,  N ig e r  I b o s , p .  267*
Lleek, A S u d a n e s e  K ingdom , p .  3 3 2 .

6• The H i s t o r y  o f  t h e  Y o ru b a s ,  1 9 2 1 ,  p .  9 6 .
7 .  G r e e n , N•M. ,  L an d  Tenu r e  i n  a n  I b o  V i l l a g e , 1 9 4 1 ,  p • 2 • ,  

c f .  T a l b o t ,  The P e o p l e s  o f  S o u t h e r n  N i g e r i a ,  V o l . I l l  p .  
6 8 2 .

8 .  A Y o ru b a  C h i e f .
9* V7.A.L.C. 1 0 4 8 , p .  183•
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The dom ina n t , b u t  b y  no m eans t h e  o n ly  c o n c e p t i o n ,
• 10

i s  t h a t  l a n d  b e l o n g s  t o  t h e  c o m m u n ity .  The

P r i v y  C o u n c i l  e m p h a s iz e d  t h i s  b y  a c c e p t i n g  a.s ■ 

" s u b s t a n t i a l l y "  t r u e  a  s t a t e m e n t  o f  R e y n e r ,  C . J . , 

i n  t h e  R e p o r t  on L and  T e n u re  i n  R e s t  A f r i c a ,  1 8 9 8 ,

t h a t

"L and  b e l o n g s  t o  t h e  c o m m u n ity ,  t h e  
v i l l a g e  o r  t h e  f a m i l y ,  n e v e r  t o  t h e  
i n d i v i d u a l .  A l l  m em bers o f  t h e  
com m unity , v i l l a g e ,  o r  f a m i l y  h a v e  
a n  e q u a l  r i g h t  t o  t h e  l a n d ,  b u t  i n  
e v e r y  c a s e  t h e  C h i e f  o r  H eadm an o f  
t h e  com m unity  o r  v i l l a g e ,  o r  h e a d  
o f  t h e  f a m i l y ,  h a s  c h a r g e  o f  t h e  
l a n d ,  and  i n  l o o s e  mode o f  s p e e c h  
i s  so m e tim e s  c a l l e d  t h e  o w n e r .  He 
i s  t o  some e x t e n t  i n  t h e  p o s i t i o n  
o f  a  t r u s t e e , a n d  a s  s u c h  h o l d s  t h e  
l a n d  f o r  t h e  u s e  o f  t h e  com m unity  
o r  f a m i l y .  He h a s  c o n t r o l  o f  i t ,  
and  any member who w a n ts  a " p i e c e  o f  
l a n d  t o  c u l t i v a t e  o r  b u i l d  a  h o u s e
u p o n ,  g o e s  t o  h im  f o r  i t  T h i s
i s  a, p u r e  n a t i v e  c u s to m  a l o n g  t h e  
w ho le  l e n g t h  o f  t h i s  c o a s t ,  a n d  
w h e r e v e r  we f i n d ,  a s  i n  L a g o s ,  
i n d i v i d u a l  ow n e r s , t h i s  i s  a g a i n  
due t o  t h e  i n t r o d u c t i o n  o f  E n g l i s h  
i d e a s . "  11

A n a l y s i s  o f  t h e  n a t u r e  o f  i n t e r e s t s  o f  t h e

v i l l a g e ,  t h e  f a m i l y  o r  t h e  i n d i v i d u a l  w i l l  b e  
12p o s tp o n e d  , b u t  f o r  t h e  moment i t  w i l l  b e

n e c e s s a r y  t o  c o n s i d e r  w h a t  i s  m e a n t b y  " o w n e r s h i p " ,

"com m unity"  an d  " t r u s t e e " .

1 0 .  Meek, Land T e n u re  a n d  L and  Adm in i s t r a t i on  i n  N i g e r i a ,  
p . 1 1 5 .  A n d e r s o n , J . N. D. ,  I s l a mic Lav/ i n  A f r i c a , 1954- > 
p .  184-. J o h n s o n ,  i b i d . p . 9 6 .  A j i s a f e :  o p . c i t . p » 6 , p a r a . 3 .
T a l b o t , P . A• ,  Tlie P e o p l e s o f  S o u t h e r n  N i g e r i a . , V o l . I l l , . 
1 9 2 6 , p p .680 & 6 8 2 .  I t  w i l l  b e  i n t e r e s t i n g  t o  know t h e  
m ean in g  o f  t h e  w o rd s  " l a n d " , " b e l o n g s " ,. a n d  "c o m m u n ity "  
b u t  none  o f  th e m  h a s  b e e n  j u d i c i a l l y  d e f i n e d  i n  N i g e r i a .  
I n  N s ire m  v . Nwakerend.u ( 1 9 5 5 ) 1 5  W .A .L .A .7 1  i t  was h e l d  
t h a t  t h e  w ord  " o w n e r"  i s  l o o s e l y  u s e d  i n  W est A f r i c a



10 c o n t .  a n d  i n  t h e  c a s e  b e f o r e  t h e  C o u r t  m e a n t  t h o s e  who 
h a v e  a  r i g h t  o f  o c c u p a n c y  a c c o r d i n g  t o  N a t i v e  Law an d  - 
c u s to m . F or maaning of "land" aee p.2 8 2 .

1 1 . Amodu T i j a n i  v .  S e c r e t a r y ,  S o u t h e r n  N i g e r i a  ( 1 9 2 1 )  2 A.C 
5 9 9 , a t  p .  4-04.
(1 9 2 1 )  3 N .L .R .  p p .  53 -  4 .  I t a l i c s . m in e .

1 2 .  Lee p p .  e t  s e q .



6 * .

2* Ownersh i p :

U n d er  E n g l i s h  Lav; i t  h a s  n e v e r  b e e n  f e l t

n e c e s s a r y  t o  w ork  o u t  any  c o n c e p t  o f  o w n e r s h ip

c o m p a ra b le  t o  t h e  Homan d o m in iu m . ^  A u s t i n ’ s

d e f i n i t i o n  o f  o w n e r s h ip  a s  a  r i g h t  ’’o v e r  a

d e t e r m i n a t e  t h i n g ,  i n d e f i n i t e  i n  p o i n t  o f  u s e r ,

u n r e s t r i c t e d  i n  p o i n t  o f  d i s p o s i t i o n ,  a n d  u n l i m i t e d
- 14-i n  p o i n t  o f  d u r a t i o n 1’ w i l l  n o t  f i t  s q u a r e l y  t o  

i i i g e r i a n  l e n d  t e n u r e  b e c a u s e ,  i n  c u s to m a r y  la w  a t  

l e a s t ,  pow er o f  d i s p o s i t i o n  i s  g r e a t l y  r e s t r i c t e d *  

S i m i l a r  o b j e c t i o n s  c a n  b e  r a i s e d  t o  o t h e r  E n g l i s h

d e f i n i t i o n s  an d  i t  h a s  b e e n  c o n t i n u o u s l y  e m p h a s iz e d
IS  16by t e n t - w r i t e r s  ^ and  t h e  C o u r t s  t h a t  E n g l i s h

t e c h n i c a l  t e r m s  s h o u l d  b e  u s e d  w i t h  t h e  g r e a t e s t  

c a u t i o n  i n  d e s c r i b i n g  t h e  c o m p le x  c u s to m a r y  s y s t e m ,  

t h i s  w a rn in g  was r e c e n t l y  r e p e a t e d  b y  P o s t e r  S u t t o n .

P . , who s a i d  t h a t

’’t h e  t e r m  ’ o w n e r ’ i s  l o o s e l y  u s e d  
i n  .Vest A f r i c a .  As t h e  B o a rd  
s a i d  i n  Kwes i  Eni m i l  A Qr s . v .
If;;e s i  T ua k y i  £  An  o r  " ' ( T ? )
’S o m etim es  i t  d e n o t e s  w h a t  i s  i n  
e f f e c t  a b s o l u t e  o w n e r s h ip ;  a t  
o t h e r  t i m e s  i t  i s  u s e d  i n  a  
c o n t e x t  w h ic h  i n d i c a t e s  t h a t  t h e  
r e f e r e n c e  i s  o n ly  t o  r i g h t s  o f  
o c c u p a n c y .  ” ’ 18

13• V i n o g r a d o f f ,  P . ,  H i s t o r i c a l  J u r i s p r u d e n c e ,V o l . I I , 1 9 2 2 , 
p p .  1 9 7 -3 *  D i a s . & H u g h e s , J u r i s p r u d e n c e , 1 9 5 7 »p*3 3 3 .  
c f . G e l d a r t ,  W.LI., P r o p e r t y , I t s  D u t i e s  and. R i g h t s . 1 9 2 2 ,
p .  2 0 8 .  ~ ’

14-• J u r i s p r u d e n c e , 7 t h .  e d . p . 2 6 4 .  c f . D i a s  & H u g h e s , i b i d .
p . 340 ; T u r n e r , J • W• C . ,  ( 1 9 4 1 )  Can . B a r  R e v • 3 4 3 f f .

15 • Lug a n d , D u a l  M a n d a te , p • 313  f  f . R o w l i n g , O ndo , p a r a . 15 0 • 
K an o , p a r a J  1 3 ; A l l o t t , ’T o w ard s  a  D e f i n i t i o n  o f  
Own e r s h i p , ” ( 1 9 6 1 )  5 J . A . L . ,  9 9 •

1 3 .  Amodu T i n a n i  C a se  (1 9 2 1 )  3 N .L .R .  a t  p .  51*
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1 7 .  ( 1 9 5 0 )  13 V .A .C .A .  1 0 .

18* I'Tsirem v .  H w akerendu  ( 1 9 5 5 )  15 W .A .C .A . , 7 1 ,  a t  p .  7 2 .



*  7 o.

A l l o t t ' s  s u g g e s t i o n  i s  t h a t  we s h o u l d  s p e a k  o f

1a b s o l u t e  ow ner11 r a t h e r  t h a n  i n  a b s t r a c t  t e r m s

o f  o w n e r s h ip  b o t h  b e c a u s e  i n  e v e r y d a y  l e g a l

l a n g u a g e  one s p e a k s  o f  many d i f f e r e n t  k i n d s  o f

Gwner, e . g .  "limited owner2' and also because it
i s  much e a s i e r  t o  s p e c i f y  w ha t  a n  ow ner  may do

r a t h e r  t h a n  l a y  down t h e  q u a l i t i e s  o f  a n  a b s t r a c t  
19c o n c e p t .  y T h i s  s u g g e s t i o n  i s  o f  g r e a t  i m p o r t a n c e  

b e c a u s e  one c a n  r e a d i l y  p o i n t  o u t  t h o s e  f e a t u r e s

w h ic h  c h a r a c t e r i s e  a. L a n d l o r d  o r  T e n a n t  i n  N i g e r i a .
20The Lagos Town P l a n n i n g  O r d i n a n c e  s t a t e s  t h a t  a n

,MOwner* m eans  t h e  p e r s o n  f o r  t h e  
t i m e  b e i n g  r e c e i v i n g  t h e  r e n t  o f  
t h e  l a n d  o r  p r e m i s e s  i n  c o n n e c t i o n  
w i t h  w h i c h  t h e  w ord  i s  u s e d ,  
w h e t h e r  on  h i s  own a c c o u n t  o r  a s  
a g e n t  o r  t r u s t e e  f o r  an y  o t h e r  
p e r s o n  o r  a s  r e c e i v e r  ( n o t  b e i n g  
a p p o i n t e d  b y  o r  on b e h a l f  o f  a  
m o r t g a g e e )  o r  who w o u ld  r e c e i v e  
t h e  same i f  s u c h  l a n d  o r  p r e m i s e s  
w e re  l e t  t o  a  t e n a n t ,  a n d  s h a l l  
i n c l u d e  a  m o r t g a g e e  i n  p o s s e s s i o n . "

T h i s  d e f i n i t i o n  i s  o f  l i m i t e d  v a l u e  b e c a u s e  i t  

i n c l u d e s  b o t h  a n  o r i g i n a l  l a n d l o r d  a n d  a t e n a n t  who 

h a s  s u b - l e t  t h e  p r e m i s e s :  e a c h  r e c e i v e s  t h e  r e n t

( o r  i s  e n t i t l e d  t o  r e c e i v e  i t )  on h i s  own a c c o u n t ,  

f u r t h e r m o r e ,  t h e  u s e  o f  r e c e i p t  o f  r e n t  a s  a n  i n d e x  

o f  o w n e r s h ip  i g n o r e s  t h e  f u n d a m e n t a l  p r i n c i p l e  t h a t  

n e i t h e r  i n  E n g l i s h  Law n o r  i n  C u s to m a r y  Law i s

1 9 .  'T o w a rd s  a  D e f i n i t i o n  o f  " A b s o l u t e  O w n e r s h i p " ' ( 1 9 6 1 )  
J .  f t  L. 99-

2 0 .  Cap .  o f  1959* 3*



r .ay u en t  o f  ren t ;  a  n e c e s s a r y  f e a t u r e  o f  t h e  r e  lest i o n  ’ 

o f  l a n d l o r d  and  t e n a n t .  I n ' E n g l i s h ' L a w  ( a n d  

t h e r e f o r e  u n d e r  t h e  G e n e r a l  l a w  o f  N i g e r i a )  t h e  

mere a c c e p t a n c e  o f  t h e  l e a s e  i s  s u f f i c i e n t  ■ 

c o n s i d e r a t i o n  f o r  c r e a t i n g  t h e  o b l i g a t i o n - a n d  i n  

N a t i v e  Lav; and  c u s to m  g r a n t s  o f  l a n d  c o u l d  b e  

g r a t u i t o u s * .  ■

U n l i k e  t h e  E n g l i s h  t h e o r y  u n d e r  w h i c h  a l l  l a n d  

i s  owned by t h e  Crown, N i g e r i a n  C u s to m a r y  Law; d i d  

n o t  d e v e l o p  a  l e g a l  c o n c e p t  r e l a t i n g  t o  a l l  l a n d  an d  

t h e  Government o f  t h e  E a s t e r n  R e g i o n  h a s  s t a t e d  

c c a te g o r ic  a l l y  t h a t

" t h e  t h e o r y  o f  t h e  u l t i m a t e  r i g h t  
o f  t h e  Crown t o  a l l  l a n d s  d o e s  
n o t  e x i s t "

• n  • 1m  t n e  R e g io n .

The o w n e r s h i p  o f  e a c h  p l o t  o f  l a n d  m u s t ,  

t h e r e f o r e ,  b e  c o n s i d e r e d  s e p a r a t e l y  f ro m  t h a t  

o f  t h e  n e i g h b o u r i n g  l a n d .  A p p r o a c h e d  f r o m  t h i s  

a n g l e  e v e r y  p i e c e  o f  l a n d  u n d e r  c o n s i d e r a t i o n  h a s  

an  owner who c a n  b e  e a s i l y  i d e n t i f i e d .  T h i s  

owner i s  s. p e r s o n  ( w h e t h e r  an  i n d i v i d u a l  o r  ai 

c o r p o r a t e  g r o u p )

( a )  t o  whom t h e  la w  ( o r  t h e  s o c i e t y  o f  w h i c h  h e
2i s  a  member h a s  g r a n t e d  o r  g u a r a n t e e d  i n t e r e s t s  

I n  t h e  l a n d  an d  t h e s e  i n t e r e s t s  a r e  n o t  d e f e a s i b l e
1 .  P o l i c y  f  o r  L a n d , o e s p io n ad _  N p n e r , N o . 3 c f  1955 >p a r a . 1 2 .
2 .  c f  . A l l o t t , 'T o w a rd s  a. D e f i n i t i o n  o f  " A b s o l u t e  O w n e r s h i p " '  

g u p r a .  D ia s  L H u g h e s ,  o p . c i t . , p .  3z£ 2 f f . '  T u r n e r , J.V/.C . , 
'Some R e f l e c t i o n s  on O w n ersh ip  i n  E n g l i s h  Lav;, (194-1)
C a n . B a r . R e v .3 ^ 3 •  V i n o g r a d o f f h i s t o r i c a l  J u r i s p r u d e n c e ,

V o l . I J ,  p .  197*.  ~~~



or determinable upon the occurrence of any
f u t u r e  e v e n t , and

( b )  who h a s ,  o r  whose s u c c e s s o r s  w i l l  h a v e  t h e  

r e s i d u e  o f  a l l  p o w ers  t o  p o s s e s s  a n d  u s e  t h e  

l a i u r  , end

( c )  who h a s ,  o r  whose s u c c e s s o r s  w i l l  h a v e  t h e .  

u l t i m a t e  r i g h t s ,  p r i v i l e g e s ,  p o w e r s  an d  

i m m u n i t i e s ^  a l l o w e d  hy  l a s P , i n  r e s p e c t  o f

t h e  l a n d *  -

I t  i s  t h e  p e r s o n  t o  whom t h e s e  r i g h t s  a r e  a c c o r d e d  

by law t h a t  t h e  t e r m  "o w n e r"  w i l l  b e  a p p l i e d  t o  f o r '  

t h e  p u r p o s e s  ox t h i s  t h e s i s .  I t  may b e ,  a s  E l i a s  ' ’

s a y s ,  t h a t

"The a v e r a g e  o c c u p i e r  h a s  s o m e t h i n g  
a n a l o g o u s  t o  a  p o s s e s s o r y  t i t l e  
w h ic h  h e ,  h o w e v e r ,  e n j o y s  i n  
p e r p e t u i t y  ( 6 )  and  w h ic h  g i v e s  h im  
p o w ers  o f  u s e r  a n d  d i s p o s i t i o n  
s c a r c e l y  d i s t i n g u i s h a b l e  f r o m  t h o s e  
o f  a n  a b s o l u t e  f r e e h o l d e r ,  e x c e p t  
t h a t  he  c a r n e t  a l i e n a t e  h i s  h o l d i n g  
so  a s  t o  d i v e s t  h i m s e l f  a n d  h i s  
f a m i l y  o f  t h e  r i g h t  t o  u l t i m a t e  t i t l e ^  7

b u t  i t  i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  p o w e r  o f

a l i e n a t i o n  n e e d  n o t  be  t h e  t e s t  o f  o w n e r s h i p  s i n c e

t h i s  pow er  may be  r e s t r i c t e d  b o t h  i n  r e s p e c t  o f  t h e

o c c u p i e r  an d  o f  t h e  1 f r e e h o l d e r 1 , a n d  t h a t  i n

p .  c f .  f  a l m o n d , J u r i s p r u d e n e e , 1 1 t h .  e d . , p . 303 , f o o t n o t e  
by G l a n v i l l e  W i l l i a m s .

4-. c f .  Sa lm ond ,  i b i d . p *  300 ;  D ia s  & H u g h e s ,  i b i d . ,  p .34 -1 .  
3* P o l l o c k ,  J u r i s p r u d e n c e , 5 t h .  e d . , 1 9 2 3 ,  p*179> d e s c r i b e s  

o w n e r s h ip  a s  " t h e  e n t i r e t y  o f  p o w e r s  o f  u s e  a n d  d i s p o s a l  
a l l o w e d  by l a w " ,  b u t  s e e  t h e  Comment o f  T u r n e r ,  (194-1) 
Gan .B a r  .Rev  • ,  p . 34-4- •

6 .  d e d . q u .  w h e t h e r  t h e  l e a r n e d  a u t h o r  m eans  " i n d e f i n i t e l y "  
and n o t  " i n  p e r p e t u i t y " .

7 .  h i g e r i a n  L and  haw an d  C u s to m , 2 n d .  e d .  1953* P* 93  •



'■7>,

c o n s i d e r i n g  t h e  o w n e r s h i p  o f  l a n d  i n  N i g e r i a  i t  

w i l l  h e  n e c e s s a r y  t o  l o o k  f o r  t h e  p e r s o n  o r  

p e r s o n s  who h a v e  t h e  " u l t i m a t e  r i g h t  -  t h e  r i g h t  

w h ic h  h a s  no r i g h t  b e h i n d  i t "  -  w i t h  r e s p e c t  t o  

t h e  l a n d .

3 .  Gomm u n i t y :

The w ord  "C om m unity"  i s  n o t  a  t e r m  o f  a r t  a n d  

when i t  i s  S a i d  t h a t  l a n d  b e l o n g s  t o  t h e  co m m u n i ty  

two i n t e r p r e t a t i o n s ,  a t  l e a s t ,  a r e  p o s s i b l e :

( i )  I t  may mean t h a t  a l l  members o f  a  g r o u p  

p o s s e s s  en d  u s e  a  p i e c e  o f  l a n d  a s  a  g r o u p  f o r  

t h e  common b e n e f i t  o f  t h e  g r o u p  -  t h e y  may p l a n t  

c r o p s  o r  f e e d  c a t t l e  b e l o n g i n g  t o  t h e  g r o u p  - o r  l i v e  

i n  h o u s e s  b u i l t  i n  common on  t h e  l a n d  b y  a l l  t h e
o

members a s  a  b o d y . 0 As f a r  a s  t h e  a v a i l a b l e  e v i d e n c e  

g o e s ,  t h e r e  i s  no  s u c h  t y p e  o f  co m m u n i ty  o w n e r s h i p  i n  

N i g e r i a .

( i i )  I t  may mean t h a t  i n d i v i d u a l  members o f  a  p o l i t i c a l  

o r  s o c i a l  g r o u p  h a v e  c e r t a i n  c l a i m s ,  p o w e r s ,  p r i v i l e g e s  

an d  i m m u n i t i e s  i n  o r  o v e r  t h e  l a n d  v i s - a - v i s  t h e
9p o l i t i c a l  a u t h o r i t i e s  o r  o t h e r  members  o f  t h e  g r o u p .

I t  i s  i n  t h i s  l a t e r  s e n s e  t h a t  i t  i s  p o s s i b l e  t o

3 .  E a r l y  C h r i s t i a n  Communism o f  t h i s  • t y p e , a n d  i t s  f a i l u r e ,  
i s  d e s c r i b e d  i n  The A c t s  o f  t h e  A p o s t l e s  4 .  32 -  5* 12# 
c f . P r o f • H o b h b u s e , L •T *, P r o p e r t y ,  I t s  D u t i e s  and  
R i g h t s , 1 9 2 2 ,  p p .  2 4 -3 3 *

9* c f .  A l l o t t , E s s a y s , p .  70*



c o n s i d e r  r i g h t s  p o s s e s s e d  by  a member o f  t h e  g r o u p  

i n  t h e  l a n d  o f  w h i c h  h e  i s  n o t  t h e - o w n e r .  L and '  

may t h e r e f o r e  be  s a i d  . to  b e l o n g  t o  t h e  com m unity  

o n ly  i n  t h e  g e n e r a l  s e n s e  t h a t  ’C o m m u n i ty ’*. i s  - u s e d  \ 

aS a  s h o r t h a n d  d e s c r i p t i o n ,  o f  a  g r o u p  w h i c h . , c o n s i d e r s  

i t s e l f ,  and  i s  r e g a r d e d  i n  la w  o r  by  t h e  s o c i e t y ,  a s  . 

a  c o r p o r a t e  e n t i t y . ^
11 11‘T h is  g r o u p  may b e  a  t r i b e  , a  t o w n ,  a  v i l l a g e ,

an  e x t e n d e d  f a m i l y  o r  e v e n  a f a m i l y ,  a n d  members o f  

t h e  g r o u p  e n j o y  c e r t a i n  r i g h t s  o f  p o s s e s s i o n  a n d  u s e  

i n  t h e  l a n d .  .The m a t t e r  " w i l l  b e  c o n s i d e r e d  l a t e r  

on i n  t h e  a p p r o p r i a t e  p l a c e s  b u t  i t  i s  i n  t h i s  s e n s e  

t h a t  communal o w n e r s h i p  w i l l  be  u s e d  i n  s u b s e q u e n t  

p a g e s .

d .  T r u s t e e .

I n  E n g l i s h  Lav/ a  t r u s t e e  i s  t h e  l e g a l  o w n er  of

p r o p e r t y  and i s  b o u n d  t o  a d m i n i s t e r  t h e  t r u s t  p r o p e r t y
12on b e h a l f  o f  t h e  b e n e f i c i a r y  . I n  C u s to m a r y  Law t h e  

h e a d  o r  h e a d s  o f  a  p o l i t i c a l  o r  s o c i a l  g r o u p w a r e  b o u n d  

t o  c o n t r o l  t h e  l a n d  b e l o n g i n g  t o  t h e  g r o u p  f o r  t h e '  

b e n e f i t  o f  t h e  m em bers .  I t  i s  o n l y  i n  t h i s  r e s p e c t  

t h a t  t h e i r  p o s i t i o n  r e s e m b l e s  t h a t  o f  a  i t r u s t e e  b u t  

i t  w i l l  n o t  be  c o r r e c t  t o  e o u a t e  t h e s e  h e a d s  t o
10 .  A l l o t t ,  E s s a y s , p .  7 0 ,
1 1 .  T r i b a l  o w n e r s h i p  i s  v e r y  u n u s u a l  e n d  o w n e r s h i p  b y  a  

to w n  I s  r a r e .  Town h e r e  m e a n s ,  o f  c o u r s e ,  t h e  f 0 b o d o f
o f  t h o  I b o s .  Town o w n e r s h i p  i s  s t i l l  p o s s i b l e  i n
h t a n i ,  n e a r  t h e  N i g e r ,  s o u t h  o f  O n i teh a .

12 .  C h e s h i r e ^  Mode r n  Law o f  h e a l  P r o p e r t y , 1 9 5 6 ,  p . 3 2 6 .



t r u s t e e s  s i n c e  t r u s t e e s  h o l d  t h e  l e g a l  t i t l e  t o  t h e

- r o n e r t y  wheree.s  t h e  h e a d s  h a v e  no  t i t l e  w h a t e v e r
13 * S fv e s t e d ,  i n  th e m .  ^ As R a y n e r ,  0 . 3 .  c o r r e c t l y  s t a t e s  

a  h e a d man luis__con t^ ro l  o f  t h e  l a n d ,  h u t  n o t  t h e  

o w n e r s h i p .  He i s  a  c a r e t a k e r ' a n d  h i s  p o s i t i o n  i s  

more l i k e  t h a t  o f  a n  a g e n t .

The l e a r n e d  C . J .  s t a t e s  t h a t  w h e r e e v e r  i n d i v i d u a l

owners  a r e  f o u n d ,  a s  i n  L a g o s ,  i t  i s  due  t o  t h e

i n t r o d u c t i o n  o f  E n g l i s h  i d e a s .  W i th  t h e  g r e a t e s t

r e s p e c t ,  t h e r e  i s  no  e v i d e n c e  t o  s u p p o r t  s u c h  a n

a s s e r t i o n .  T h e re  i s  no d o u b t ,  o f  c o u r s e ,  t h a t

c o n t a c t  w i t h  B r i t a i n  h a s t e n e d  p r i v a t e  o w n e r s h i p

o f  l a n d  b u t  t o  a t t r i b u t e  i n d i v i d u a l i s a t i o n  o n l y

t o  t h e  i n t r o d u c t i o n  o f  E n g l i s h  i d e a s  n o t  o n l y

i g n o r e s  t h e  h i s t o r i c a l  p r o c e s s  o f  Law o f ' p r o p e r t y

i n  g e n e r a l  b u t  a l s o  f a i l s  t o  11 t a k e  a c c o u n t  o f  t h e

i n s t i n c t  o f  a c q u i s i t i v e n e s s  a n d  o f  i n d i v i d u a l  c l a i m
14g ro u n d e d  t h e r e o n . ” As P r o f e s s o r  M a l i n o w s k i

p o i n t s  o u t ,  ” t h e  r e a l  p r o b le m  i s  n o t  f e i t h e r - o r f 
o f  i n d i v i d u a l i s m  a n d  communism b u t  
t h e  d e l a t i o n  o f  c o l l e c t i v e  a n d  p e r s o n a l  
c l a i m s . ” 15

A. p i e c e  o f  land, may b e l o n g  t o  a  man i n  h i s  p e r s o n a . !
TA. f i le  Governm ent  of " E a s t e r n  N i g e r i a  i n  P o l i c y  f o r  L a n d ,

3 e s s i o n a l  P e p e r  H o . 7 o f  19 5 3 )  p a r a . 3) a f t e r  c o r r e c t l y  
s t a t i n g "  t h a t  t h e  v i l l a g e  h e a d  h a s - n o  p r o p r i e t a r y  r i g h t  
o r  o w n e r s h ip  i n  t h e  m o dern  s e n s e  r u n s  i n t o  th e .  e r r o r  o f  
s a y i n g  th f e t  h e  h o l d s  t h e  l a n d  i n  t r u s t  f o r .  t h e  p r e s e n t  
and. f u t u r e  g e n e r a t i o n s .  S i m i l a r l y , S e s s i o n a l  P a p e r  N o . 3 
o f  1955)  p a r a .  3*

1 4 .  Dean R o sco e  P o u n d ,  An I n t r o d u c t i o n  t o  t h e  P h i l o s o p h y  o f  
Law, p .  235* bo G o u la n g e s  i n  The O r i g i n  o f  P r i v a t e  
P r o p e r t y  i n  L a n d , 1891 e d .  g i v e s  a  v e r y  u s e f u l ,  e x a m in 
a t i o n  o f  t h e  h i s t o r i c a l  e v i d e n c e  on  w h i c h  t h e  t h e o r y  o f  
communal o w n e r s h i p  i s  b a s e d ,  a n d  w h i l e  n o t  r e j e c t i n g



14 c o n t .  t h a t  some l a n d s  may b e l o n g  t o  a  g r o u p ,  c o n c l u d e s  
t h a t  t h e  h i s t o r i c a l  f a c t s  on w h i c h  th e .  i d e a  i s  b a s e d  
a r e  i n c o n c l u s i v e .

15* G o r a l  G a rd e n s  and. T h e i r  Magic  , V o l .  I  p p .  3 7 9 - 8 0 .
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r i g h t s ,  a t  t h e  same t i m e  he  may h a v e  some i n t e r e s t s  

i n  o t h e r  l a n d s  a s  a  member o f  a. f a m i l y ,  o r  v i l l a g e ,  

o r  any o t h e r  s o c i a l  o r  p o l i t i c a l  g r o u p .  A u s e f u l  

m e thod  o f  a p p r o a c h  may b e  t o  a s k

1 .  Which l a n d  i s  i n  q u e s t i o n ?

2 .  who h a v e  r i g h t s  i n  i t ?

3 .  V ha t  r i g h t s  h a v e  t h e s e  p e r s o n s  i n  t h e  l a n d ?  

H ow ling  s t a t e s  t h a t  among t h e  Y o r u b a s  o f  I j e b u

P r o v i n c e  t h e r e  a r e  e i g h t  t y p e s  o f  l a n d ,  n a m e ly ,

1 .  1S t a t e 1 l a n d ;  2 .  ’ S t o o l ’ o r  ’T i t l e ’ l a n d ;

3 . ’Common1 l a n d ;  4 .  ’V i l l a g e ’ l a n d ;

5 .  ’ Q u a r t e r ’ l a n d ;  g .  ’ H b i ’ ( ’F a m i l y * )  l a n d ;

7 . Land  h e l d  by  t h e  ’Orjumfl’ o r  ’ b r a n c h *  o f  a n  e b i ;
1 68 .  Bona f i d e  p e r s o n a l  p r o p e r t y .

1 7P e e k ’ s c l a s s i f i c a t i o n  f o r  N i g e r i a  ( i n  g e n e r a l  a n d  

t h e  I b o s ^  i s  somewhat d i f f e r e n t  b u t  a l l  t e n d  t o  t h e

s a n e  e f f e c t .  D r .  P e e k  s p e a k s  o f  ’ t r i b a l  l a n d s ,1 9

b u t  f ro m  h i s  a n a l y s i s  one d i s c o v e r s  t h a t  h e  m eans  a
20s e c t i o n  o f  a, t r i b e .  Land . c a n  b e  s a i d  t o  b e l o n g  

t o  a  t r i b e  o n l y  i n  t h e  s e n s e  t h a t  l a n d  i n  E n g l a n d  

b e l o n g s  t o  t h e  E n g l i s h  an d  n o t  t o  t h e  G erm an s .

But i n  l e g a l  t e r m i n o l o g y  t h e r e  a r e  no  t r i b a l  l a n d s
1 6 .  H o w l i n g , C . U. ,  L an d  T e n u r e  i n  1,1 e b u  P r o v i n c e , 1957? 

p a r a s . 2 2 - 3 •
17* P e e k ,  C . K . ,  Land. T e n u r e  an d  L an d  A d m i n i s t r a t i o n  i n .

N ig e r i a , 1 9 5 7 1  P* 115*
1 8 .  Law a nd A u t h o r i t y  i n  a  N i g e r i a  T r i b e , p p .  1 0 0 - 4 .
19 • L an d  Te n u r e  a n d Lan d Adm in i s t r a t i o n  i n  N i g e r i a , p . 11 8 f f .
2 0 .  A d o p t i n g  t h e  l e a r n e d  a u t h o r ’ s  d e f i n i t i o n  o f  ’t r i b e *  

g i v e n  i n  N o r t h e r n  T r i b e s  o f  N i g e r i a , 1925? P* xv’*



7 7 .
1 2 i n  N i g e r i a .  B u t  t h e r e  a r e  p u b l i c  l a n d s  -  s a c r e d

g r o v e s ,  m a r k e t - s i t e s , c h u r c h e s  a n d  m o sq u e s  a n d . l a n d s

s u r r o u n d i n g  t h e m ,  i n  w h ic h  members o f  a  p o l i t i c a l  o r

s o c i a l  com munity  h a v e  a  common i n t e r e s t  a n d  t o  w h i c h

t h e y  h a v e  a  common r i g h t  o f  u s e  f o r  p u r p o s e s  f o r

w h ich  t h e y  a r e  s e t  a p a r t . A l s o  t h e r e  a r e  p l a c e s

w here  g r a z i n g  o r  f a r m  l a n d s  b e l o n g  t o  a  p o l i t i c a l

o r  v i l l a g e  com m unity  a s  a  g r o u p  b u t  t h e  n o r m a l  u n i t

o f  l a n d h o l d i n g  i s  t h e  f a m i l y , ^  t h o u g h  t h e r e  i s  now

a p r o g r e s s i v e  t e n d e n c y  t o w a r d s  i n d i v i d u a l i s a t i o n .

P o l i t i c a l  o r  s o c i a l  g r o u p s  a c q u i r e d  t h e i r  l a n d s <

by o c c u p a t i o n  o f  u n o c c u p i e d  l a n d s , b y  c o n q u e s t  o r

f o r f e i t u r e  o f  p r o p e r t y  o f  a  member who was e x p e l l e d

f ro m  t h e  g r o u p ,  by e s c h e a t  a n d / o r  b y  d i r e c t

a c q u i s i t i o n .  One p r i n c i p l e  o f  c u s t o m a r y  l a w  i s  o f

u n i v e r s a l  a p p l i c a t i o n ,  n a m e ly ,  t h a t  h e  who f i r s t

c l e a r s  a f o r e s t  f o r  p u r p o s e s  o f  h i s  o c c u p a t i o n  a n d

u s e  a c q u i r e s  p e r m a n e n t  r i g h t s  o v e r  t h e  a r e a  s o  c l e a r e d .

1 .  A l i a s ,  A lg e r i a n  L an d  Law a nd. C u s to m , p .  94-
2 .  A j i s a f e ,  o o . c i t . ,  G h a p . IV ,  p a r a s ,2 1  ( a ) ( b ) ( c ) .

h a r d  P r i c e ,  o p . c i t . ,  p a r a .  2 8 .  Meek, Law a n d  A u t h o r i t y , 
p .  1 0 0 .  h a d e l , o p . c i t . p .9 1 »  A l i a s , N i g e r i a n  h a n d Law,
p .  93*

3 .  A l i a s , N i g e r i a n  L an d  Law, jp.94-• C o k e r ,  f f a m i ly  P r o p e r t y . 
G r e e n , Land. Te n u r e  i n  a n  I bo V i l l a g e  , pp . 6 - 1 5  •
J o n e s ,  I b o  Lan d  Tenu r e  i n  A fr i c a , O c t .  194-9.
Meek, Land  f e n u r e  a n d L an a  Aa m i n i s t r a t i o n - p . 1 2 8 f f . 
h o w l i n g ,  K ano ,  p a r a . .  8 .

4-. c f . I aw s  o f  Ma n u ,  I n d i a ; ’Vie whd c l e a r s  a  p i e c e  o f  l a n d  i s  
t h e  owner t h e r e o f " ( I X . v . 4 4 )
V i n o g r a d o f f ,  Out l i n e s  o f  H i s t o r i c a l  J u r i s p r u d e n c e  V o l . I I  
p . 216 f o r  s i m i l a r  p o s i t i o n  i n  A n c i e n t  G r e e c e .
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Labour c r e a t e d  r i g h t s ,  t h u s  th e  t a c t  t h a t  a man h a s  e x p e n d e d

l a b o u r  o v e r  a f o r e s t  o r  n e g l e c t e d  l a n d  gave  h im p e rm a n e n t

r i g h t s  o v e r  i t .

But u n d e r  N i g e r i a n  C us tom ary  Law l a n d  c a n n o t  be  w i t h -  
5

ou t  an  owner.  I t  may b e  t h a t  e x e r c i s e  o f  r i g h t s  o v e r  t h e  

l a n d  may b e  dorm an t  f o r  a l o n g  t i m e ,  i t  may b e  t h a t  t h e  

b o u n d a r i e s  a r e  u n c e r t a i n ,  i t  may be  t h a t  t h e  p e o p l e  hav e  

no im m edia te  n e e d  f o r  th e  l a n d  y e t  i n  t h e  e y e s  o f  t h e  Law 

th e  l a n d  i s  r e g a r d e d  as  h e l d  by  some p e r s o n  o r  p e r s o n s .  

To-day th e  n a t i v e s  may s t i l l  be h e a r d  t o  s a y  t h a t  s u c h  and  

such  l a n d  b e l o n g s  t o  nobody: what t h e y  r e a l l y  mean i n

such  c a s e s  i s  t h a t  no one among t h e  members o f  t h e  communi

t y  has  p r i v a t e  r i g h t s  o v e r  su c h  l a n d s ;  i t  i s  h e l d  b y  t h e  

group  b e c a u s e  th e  t o t a l i t y  o f  th e  r i g h t s  t h e r e i n  i s  v e s t e d  

i n  a body o f  p e r s o n s  as  a g ro u p ,  1 an d  e v e n  i f  t h e  e x a c t  

l i m i t a t i o n  o f  t h i s  b o d y ,  l i k e  V o l t a i r e ’ s God, c a n n o t  be  

f o u n d ,  when t h e  r i g h t s  o f  t h e  g ro u p  a r e  i n f r i n g e d ,  i t s  . 

a g e n t s  s o o n e r  o r  l a t e r  come forward,  t o  s e e k  a rem e d y .

I t  i s  o f t e n  s t a t e d  t h a t  i t  was c o n t r a r y  t o  cu s to m  t o
g

s e l l  l a n d .  Such  a  s t a t e m e n t  i s  q u e s t i o n a b l e  b e c a u s e  i n  

e a r l y  t im es  t h e  p r e s e n t  s o c i o - e c o n o m i c  f a c t o r s  

n e c e s s i t a t i n g  d e a l i n g s  i n  . , «... . , . *

5. P o l i c y  f o r  Land: S e s s i o n a l  P a p e r , N o . 7 o f  1953> p a r a . h ;  
h a s t e r n  R e g io n )

6. Leek,  Land T e n u r e , p . l l h .  N .A .L .C . ,  10h-8, p . l 6 0 .
7. Rowling ,  I j e b u , p a r a .  15•
8. G reen ,  M.M., Land T en u re  i n  an  I b o  V i l l a g e , p . 7* Meek, 

C .K . ,  Land Tenure  and  A d m i n i s t r a t i o n  i n  N i g e r i a , p . 2 1 8 .  
P o l i c y " f o r  L and ,  S e s s i o n a l  P a p e r  L q .7  o f  1 9 5 3 . "p a r a . 5* 
A a s t e r n  R e g i o n . .
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l a n d  we r e  a b s e n t  an d  t h e r e f o r e  p e o p l e  may n o t  h a v e

h e a r d  o r  known o f  any c a s e s  o f  s a l e  o f  l a n d .  But

I t  i s  one t i l in g ,  t o  s a y  t h a t  a t  C u s to m a ry  Law l a n d

o n  a o t  be  s o l d  and  q u i t e  a n o t h e r  t h i n g  t o  s a y  t h a t

i n  e r l y  s o c i e t y  l a n d  was p l e n t i f u l ,  t h e  r e q u i r e m e n t s

o f  t h e  p e o p l e  m o d e r a t e  a n d  t h e r e f o r e  t h e  n e e d  f o r
9b u y in g  m d  s e l l i n g  l a n d  was n o t  f e l t-;

But i t  seem s t h a t  t h e  t h e o r e t i c a l  c o n c e p t i o n

o f  la n d  a s  b e l o n g i n g  t o  God h a s  im p i n g e d  i t s e l f  on
9C ustom ary  Law a t  l e a s t  i n  one r e s p e c t , "  n a m e ly  t h a t

an  owner o f  l a n d  c a n n o t  t r a n s f e r  a l l  h i s  r i g h t s

t h e r e i n  by  s a l e .  d h e r e  t h e r e  i s  w h a t  i s  u s u a l l y

t e r m e d  a n  o u t r i g h t  s a l e ,  t h e  ow ner  o f  t h e  l a n d  o r

h i s  s u c c e s s o r s  s t i l l  r e t a i n s  some i n t a n g i b l e  a n d

dorm an t  r i g h t  s o  t h a t  i f  t h e  p u r c h a s e r  o r  h i s

s u c c e s s o r s  d i e  i n t e s t a t e  a n d  w i t h o u t  a n  h e i r ,

t  .e l e n d  s o l d  o u t r i g h t  d o e s  n o t ,  a t  C u s to m a r y  Law,

become a  r e s  n u l l i u s  w h i c h  t h e  p o l i t i c a l  com m unity

c a n  c l a i m  b u t  w i l l  b e  c o n s i d e r e d  a c c r u i n g  f o r  t h e

b e n e f i t  o f  t h e  f o r m e r  v e n d o r  i n  v ie w  o f  t h e  r i g h t

w h ic h  was n o t  c o m p l e t e l y  t r a n s f e r r e d  a t  t h e  t i m e  o f

t h e  s h e .  A c a s e x(J i n  N i g e r i a  h a s ,  h o w e v e r ,  b e e n

97 c f  hf/a r  d P r i c e , L an d  T e n u r e i n  t h e  Y o r u b a  P r o v i n c e s , ' a r a . 
1C3• Sa k ar l y a wo Osh o d f  v . B r im a h  B a lo g u n  & O r s . (T 9 3 ^ )
4 J .  i . e . A .  l , a t  p . 2 ,  by  t h e  P r i v y  C o u n c i l .  c f . K w e s i  
h e s s i b r o  v .  K o f i  Am a ( 1 8 9 3 ) 3 . P . L . 11.78 , p e r  H ayes  Redwar,«

1 0 .  Qkafo hgbu c h e  an d  a n o r . v .  C h i e f  I d i g o  & o r s . (1 9  34-)
11 N . L . P .  1 4 0 .
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d e c i d e d  on t h e  b a s i s  t h a t  by  a  s a l e  a n  ow ner  o f  

1 :  r . ’. d  d i v e s t s  h i m s e l f  o f  a l l  t i t l e  t o  t h e  l a n d ,  

h: t h a t  c a s e 'U'' t h e  p l a i n t i f f s  c l a i m e d  i n  t h e  P r o v i n c i a l  

)o i r t  o f  O n i t s h a  a  d e c l a r a t i o n  o f  t i t l e  t o  c e r t a i n  

I p lid known a s  O t u - Oclia U m u l e r i ,  i n  O n i t s h a  D i s t r i c t ,  

e a s t e r n  N i g e r i a .  To p r o v e  t h e i r  t i t l e  t h e y  r e l i e d  

i n t e r  a l i a  up o n  a n  A g reem en t  o f  1898 u n d e r  w h i c h  

t h e i r  a n c e s t o r s  h a d  c o n v e y e d  t h e  l a n d  i n  q u e s t i o n  

t o  t h e  R oya l  N i g e r  Company. The P r o v i n c i a l  C o u r t  

g av e  ju d g em en t  i n  f a v o u r  o f  t h e  p l a i n t i f f ,  b a s i n g  

t h e  d e c i s i o n  on t h e  A g re em en t  o f  1898  a s  e v i d e n c e  

o f  an  o v e r t  a c t  o f  o w n e r s h i p  by  t h e  p l a i n t i f f  Ts 

a n c e s t o r s .

EhTu), by  Graham P a u l  J . , on  a p p e a l  t o  t h e  

H ig h  C o u r t ,  t h a t  t h e  p l a i n t i f f Ts a n c e s t o r s  h a v i n g  

b y  t h e  A greem ent  o f  1898 d i v e s t e d  t h e m s e l v e s  o f  a l l  

r i g h t  o r  t i t l e  c o m p e t e n t  t o  th e m  no l o n g e r  h a d  an y  

r i g h t  o r  t i t l e  t o  t h e  l a n d ,  and  t h e i r  c l a i m  t o  t h e  

t i t l e  s h o u l d  h a v e  b e e n  r e f u s e d .  D e a l i n g  w i t h  t h e  

a rg u m e n t  p u t  f o r w a r d ,  t h e  l e a r n e d  j u d g e  s a i d :

'’C o u n s e l  f o r  t h e  r e s p o n d e n t s ^ m a d e  
some a t t e m p t  t o  p r a y  i n  ©.id n a t i v e  
law  and c u s to m  w h e re b y  he  s u g g e s t e d  
ab an d o n m en t  by  a  g r a n t e e  r e v i v e d  t i t l e  
i n  t h e  g r a n t o r .  I  am u n a b l e  t o  
u p h o l d  t h a t  a r g u m e n t .  No s u c h  c u s to m  
i s  r r o v e d ;  n o r  i n  my v i e w  c o u l d  t h e r e  
b e  a  n a t i v e  c u s to m  d e a l i n g  w i t h  t h e  
t r a n s f e r  u n d e r  t h e  a g r e e m e n t  t o  t h e

1 1 .  i . e .  t h e  p l a i n t i f f .
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t o  t h e  Company o r  w i t h  t h e  ^2 
t r a n s f e r  u n d e r  t h e  O r d i n a n c e ,  
t o  t h e  Crown. S u ch  t r a n s a c t i o n s  
w ere  obv i o u s l y  no t  w i t h i n  t h e  ^
pu r v i e w  o f  n a t i v e l aw an d  c u s t o m . ?t ^

un  e x a m i n a t i o n  o f  t h i s  c a s e  r e v e a l s  t h a t  n a t i v e  

lav; and  c u s to m  w h ic h  m u s t  b e  s p e c i f i c a l l y  p l e a d e d  

and p r o v e d  a.s a  f a c t  b e f o r e  t h e  H ig h  C o u r t  was n o t  

so  p r o v e d  an d  t h a t  t h e  j u d g e  p r o c e e d e d  on t h e  

p r i n c i p l e  o f  E n g l i s h  h a w . T h e r e f o r e ,  i t  i s  

s u b m i t t e d  t h a t  t h i s  c a s e  d o e s  n o t  a f f e c t  t h e  

[ p r i n c i p l e  o f  C u s to m a ry  Law e n u n c i a t e d  a b o v e .

O l l e n n u  J . , i t  i s  s u b m i t t e d ,  c o r r e c t l y  g r a s p e d  t h e  

p r i n c i p l e  o f  C u s to m a ry  Law when he  d e c i d e d  i n  a  

Ghana c a s e 1 "̂ t h a t  l a n d  a l i e n a t e d  a b s o l u t e l y  w i l l  

e s c h e a t  t o  t h e  g r a n t o r  i n  t h e  e v e n t  o f  i t s  b e c o m in g  

b o n a  v a c a n t i a  e i t h e r  f r o m  v o l u n t a r y  a b a n d o n m e n t  o r  

t h r o u g h  d e a t h  o f  t h e  g r a n t e e  w i t h o u t  a  s u c c e s s o r .

C u s to m ary  s a l e  o f  l a n d  t a k e s  tw o  f o r m s :  

c o n d i t i o n a l  s a l e  an d  O u t r i g h t *  s a l e .  I n  

c o n d i t i o n a l  s a l e  t h e r e  i s  a n  i m p l i e d  p r o v i s o  t h a t  t h e  

v e n d o r  may a t  any  t i m e  r e p u r c h a s e  t h e  l a n d  b y  r e p a y m e n t  

o f  he p u r c h a s e  p r i c e .  T h i s  f o rm  o f  s a l e  m u s t  n o t ,  

h o w ev e r ,  be  c o n f u s e d  w i t h  p l e d g e  o f  l a n d  w h i c h  i s  

d e s c r i b e d  l a t e r .  I n  o u t r i g h t  s a l e  a  g o a t  m u s t  b e  

k i l l e d  among t h e  I b o s  o f  Oba t o  s e t  a  s e a l  t o  t h e
1 2 . i . e . N i g e r  L ands  T r a n s f e r  O r d i n a n c e , 1918 b y  w h i c h  a l l  t h e

l a n d s  f o r m e r l y  v e s t e d  i n  t h e  R o y a l  N i g e r  Company becam e
v e s t e d  i n  t h e  Grown.

1 3 . ( 1 9 3 4 )  11 N .L .R .  a t  p . 1 4 3 .
I d . Jssi e n  v . -Duncan ( 1 9 5 8 )  ./. A. L . R . 155 •
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t r a n s a c t i o n . ' 1^ A s i m i l a r  c u s to m  e x i s t s  i n  many

1 6r a r t s  o f  Y o r u b a l a n d . I n  N o r t h e r n  N i g e r i a  s a l e s

o f  l a n d  e x i s t e d ,  e s p e c i a l l y  a r o u n d  t h e  l a k e  Chad

d i s t r i c t  an d  among t h e  T a n g a l e  an d  t h e  W aja  l o n g
17b e f o r e  t h e  B r i t i s h  o c c u p a t i o n  1 and  i n  s p i t e  o f

1 o
t h e  Land and  N a t i v e  R i g h t s  O r d i n a n c e  °  s a l e  o f

l a n d  h a s  become common i n  p o p u l o u s  a r e a s  o f
1 9n a u s a l a n d .  " ./lien t h e  s a l e  i s  o u t r i g h t  t h e

v e n d o r  h a s  no r i g h t  t o  r e p u r c h a s e  t h e  l a n d  an d

a s  l o n g  as  t h e  p u r c h a s e r  u s e s  i t  o r  g r a n t s  t h e

u s e s  t h e r e o f  t o  anybody  w h a t s o e v e r  t h e  v e n d o r  h a s

no i n t e r e s t  t h e r e i n  b u t  i f  t h e  p u r c h a s e r  o r  h i s

s u c c e s s o r  a b a n d o n  t h e  l a n d ,  t h e  d o rm a n t  r i g h t  o f

t h e  v e n d o r  i s  r e v i v e d .  I n  t h i s  s e n s e  t h e  C u s to m a r y

Law a p p r o a c h  i s  s i m i l a r  t o  M usl im  t h e o r y  w h i c h  made

a d i s t i n c t i o n  b e t w e e n  t h e  c o r p u s  ( Ta y n )  an d  t h e
20u s u f r u c t  ( rm a n £ a f ) .  The a p p r o a c h  i s  r a t h e r  a n o m a lo u s ;  

i t  i s ,  i n  s u b s t a n c e  t h e  g r a n t i n g  o f  a b s o l u t e  i n t e r e s t ,  

b u t  i n  t h e o r y  t h e  r e c e i v i n g  o f  a  l i m i t e d  o n e . -1

1 5 .  F i e l d ,  J . O . ,  Man, V o l .  XLV, N o .4-7 o f  194-5.
Chubb, L . T . ,  I b o  Land Tenu r e , p a r a .  4-5. But a  dog i s  
k i l l e d  an d  a  p i e c e  o f  c l o t h  g i v e n  i n  a d d i t i o n  t o  t h e  
c a s h  i n  t h e  N d o k i ;  a t  Owe m i 1 a  c o c k  i s  k i l l e d  a n d  i t s  
b l o o d  s p r i n k l e d  on t h e  l a n d .

1 6 .  But i n  Y o r u b a l a n d  a  k o l a  n u t  i s  s p l i t  t o  m a rk  
c o n c l u s i o n  o f  t h e  b a r g a i n .

1 7 . Beek ,  Nort h e r n  T r i b e s  o f  N i g e r i a ,  p .  279*
1 3 .  F o r  w h ic h ,  s e e  b e l o w .
1 9 .  R o w l i n g , 0 .  J . , R e p o r t  on Land T enu r e ,  Ka no  P r o v i n c e , 

p a r a s . 23,24- & 2 7 . C o l e ,  C . v7. , R epor t  on  Land. Te n u r e ,
2a r i a  P r o v i n c e ,  p . 67 , and  p a r a .  133*
l l e e k , CK. ,  N o r t h e r n  T r i b e s  o f  N ig e r i a , 1925 > p .2 7 9  •

':l . T y ab j i , Kami 1 a , Limi t e d  I n t e r e s t s  i n  Muhamme d a n  Law , 
London ,  S t e v e n s  ,194-9 , p .  3*

1 .  c f . T y a b j i  -  i b i d .  p p . l  8c 14-6.
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Further* u n d e r  N a t i v e  Law and cus tom  l a n d  may a l s o  he

2p le d g e d  o r  l e a s e d  for* a d e f i n i t e  o r  i n d e f i n i t e  p e r i o d .

5.  TREES.

A f u r t h e r  p r i n c i p l e  o f  c u s to m a ry  law  i s  t h a t  econom ic  

t r e e s  may he  owned s e p a r a t e l y  from t h e  l a n d  on w h ic h  t h e y
3

s t a n d  and may h e  t r a n s f e r r e d  a p a r t  f rom  t h e  l a n d .  Dr.  G.B.
kA. Coker 4 i n  h i s  b r i l l i a n t  work m a i n t a i n e d ,  h o w e v e r ,  t h a t

" t h e  maxim o u i c f q u i d  p l a n t a t u r  s o l o ,  s o l o  c e d i t  
w h ich  i s  a maxim o f  most l e g a l  s y s t e m s  i s  a l s o  
p a r t  o f  Yoruba N a t i v e  Law and  c u s t o m . "  3

T his  i s  a most i m p o r t a n t  s t a t e m e n t  and  b e c a u s e  o f  t h e  f a r -

- r e a c h i n g  e f f e c t s  t o  w h ich  i t  c a n  g i v e  r i s e  i n  p r a c t i c e ,  i t

w i l l  be  exam ined  a t  some l e n g t h .  -ue t  i t  be  s t a t e d  a t  t h e

o u t s e t  t h a t  t h e  e x i s t e n c e  o f  p l a n t a t i o n s  i n  t h e  modern s e n s e
6was n o t  known t o  N a t i v e  Lav/ and cus tom  and  t h a t  t h e  b e s t  

p i c t u r e  c a n  be g o t  by  c o n s i d e r i n g  t h e  p o s i t i o n  u n d e r  c u s t o 

mary s i t u a t i o n  and t h e  t r e n d  o f  t h e  d e v e lo p m e n t  i n  c u s t o m a r y  

law .

2.  See b e lo w  f o r  th e  n a t u r e  o f  t i l s  fo rm  o f  t r a n s a c t i o n .
3* Meek, Land Tenure  and  Lanci j d m i n i s t r a t i o n  i n  N i g e r i a ,

pp .  1 7 2 - 3 f Chubb, R e p o r t  on th e  j-bo Land  T e n u r e , p a r a s .  
101-3* N a d e l ,  8 . F . ,  A B la ck  B y z a n t iu m . A j i s a f e ,  A . K . , 
o p . c i t .  p . 11 .  R o w lin g ,  R e p o r t  on Land T en u re  Qndo P r o v i n c e  
p a r a s .  13 & I . jebu  P r o v i n c e , p a r a . 6 6 .  E l i a s ,  T .O . ,  
N i g e r i a n  Lana Law, p p .  176,  179.  183*

U. Now Mr. J u s t i c e  C o k e r .
3 .  F am ily  P r o p e r t y  among t h e  Y o ru b a s , 1958 ,  p.i-t-0.
6 .  c f .  Qkoh v .  Q lo tu  & o r s .  11935) 20 H .L .R .  123 a t  p . l 2 U  

p e r  L b an e fo  J .  and  G re e n ,  M.M., o p . c i t .



F i r s t  t h e  c a s e s  c i t e d  by  t h e  l e a r n e d  a u t h o r

t o  su p  o r t  h i s  s t a t e m e n t  m ust  be  e x a m in e d .
7

I n  B a i l l i e  & o r s . v .  O f f i o n g  & o r s . , a  c a s e

r e l a t i n g  t o  t h e  c u s to m s  o f  t h e  L f i k s  o f  E a s t e r n  

N i g e r i a  ( n o t  Y o ru b a s  o f  t h e  J e s t ) ,  t h e  f a c t s  w e re  

t h a t  one B a i l l i e ,  a  t e n a n t  a t  C u s to m a r y  Law, l e f t  

t h e  d e m is e d  p r e m i s e s  i n  1917 a n d  h i s  h o u s e  

s u b s e q u e n t l y  f e l l  down. I n  1920  t h e  d e f e n d a n t s  

e n t e r e d  u p o n  t h e  l a n d  an d  c l a i m e d  t h e  r i g h t  t o  

resum e p o s s e s s i o n .

H e ld  by  t h e  F u l l  C o u r t  o f  A p p e a l ,  t h a t  u p o n  

t h e  e v i d e n c e  a d d u c e d  B a i l l i e  h a d  n o t  a b a n d o n e d  

t h e  p r e m i s e s .

H e ld  f u r t h e r  t h a t  e v e n  i f  N a t i v e  Law a n d  

c u s to m  r e q u i r e s  a  n a t i v e  who h a s  b e e n  

p e r m i t t e d  t o  b u i l d  a  h o u s e  on  a n o t h e r f s  

l a n d  an d  h a s  a l l o w e d  t h a t  h o u s e  t o  f a l l  

down, t o  o b t a i n  p e r m i s s i o n  o f  t h e  g r a n t o r  

b e f o r e  r e b u i l d i n g ,  s u c h  a  c u s to m  d o e s  n o t  

a p p l y  t o  a n  a r e a  g r a n t e d ,  n o t  m e r e l y  f o r  

t h e  p u r p o s e  o f  b u i l d i n g  a  h o u s e ,  b u t  f o r  

t h e  p u r p o s e s  o f  o c c u p a t i o n  g e n e r a l l y ,  a s  

i n  t h i s  c a s e . 

i l i e  c a s e ,  t h e r e f o r e ,  i s  n o t  c o n c e r n e d  w i t h  t h e  

maxim a t  a l l .  S i m i l a r l y ,  L e w is  v .  B a n k o l e  ̂ d i d  

n o t  d e a l  w i t h  t h e  maxim e i t h e r  e x p r e s s l y  o r  by

7 . T I92J) 5 K .L .X ' 29.'
S .  (1 9 0 8 )  1 N . I . 3 .  8 2 .
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i m p l i c a t i o n .  The s u b s t a n c e  o f  th e  c a s e  was t h e  v a r i o u s  

r i g h t s  o f  s u r v i v i n g  members o f  a f a m i l y  a t  t h e  d e a t h  o f  t h e  

f o u n d e r  o f  t h e  f a m i l y ,  i n  t h e  p r o p e r t y  w h ic h  t h e  f o u n d e r  

l e f t .
0F r a n c i s  v .  I b i t o y e * d e a l t  v / i th  t h e  maxim. I n  t h a t  

ca se  t h e  p a r t i e s  h a d  b e e n  n e g o t i a t i n g  f o r  s a l e  o f  l a n d  ( i n  

Ebute  i - o t t a ,  L ag o s)  by  th e  d e f e n d a n t  t o  t h e  p l a i n t i f f .  No 

c o n t r a c t  was c o n c lu d e d  b u t  £26 had  b e e n  p a i d  on a c c o u n t  

o f  th e  p r i c e  o f  th e  l a n d .  The p l a i n t i f f  b u i l t  a h o u se  on 

th e  l a n d  w i t h o u t  t h e  d e f e n d a n t s  k n o w le d g e ,  l e a v e  o r  

l i c e n c e .  The p l a i n t i f f  c l a im e d  from t h e  d e f e n d a n t  t h e  

c o s t  o f  t h e  e r e c t i o n  o f  t h e  b u i l d i n g  and  t h e  £26 p a i d  on 

a c c o u n t .

H e ld , by  Graham P a u l ,  J . , t h a t  t h e  maxim a p p l i e d  t o  

d e f e a t  th e  c l a i m  as  r e g a r d s  th e  c o s t  o f  e r e c t i n g  th e

b u i l d i n g .  I t  i s  s u b m i t t e d ,  how ever ,  t h a t  t h e r e  i s  no

ev id e n c e  i n  t h e  B e p o r t  t o  show t h a t  t h e  c a s e  d e a l t  w i t h  

Yoruba o r  any C us tom ary  Law a t  a l l .  Under t h e  r u l e s ,  

Customary Law must b e  s p e c i a l l y  p l e a d e d  and  p r o v e d  and  t h e

R e p o r t  g i v e s  t h e  i m p r e s s i o n  t h a t  E n g l i s h ,  n o t  C u s to m ary  Law
r  , 10was a p p l i e d .

9. (1936) 13 W.l .R .  11 .
10. Dr. E l i a s  s u b m i t s  t h a t  t h e  p l a i n t i f f  w o u ld  h av e  b e e n  

e n t i t l e d  t o  have  p u l l e d  down t h e  b u i l d i n g  a n d  t a k e n  
away h i s  m a t e r i a l s  s u b j e c t  t o  paym ent o f  c o m p e n s a t i o n  
f o r  any damage done t o  t h e  d e f e n d e n t ! s l a n d  i n  th e  
p r o c e s s :  (N i g e r i a n  Land Eaw p p . 2 0 2 -3 )  w i t h  t h i s  s u b 
m i s s i o n  we r e s p e c t f u l l y  a g r e e .  See a l s o ,  E l i a s ,  T .O . ,  
i - a tu re  o f  A f r i c a n  C us tom ary  Law, p . l 6 6 .  c f .  A j i s a f e ,
pi), c i t . 12^ p a r a .  19 ( e ) who s a y s  t h a t  i n  o l d e n  days
th e  h o u se  o f  a t e n a n t  m ig h t  be r a z e d  t o  t h e  g ro u n d  i f  
he i s  q u i t t e d  b u t  i n  modern t im e s



85a.

10 c o n t .  r e a s o n a b l e  c o m p e n s a t i o n  may be  p a i d  f o r  t h e  
h o u s e  o r  t h e  t e n a n t  may s e l l  i t  t o  a n y o n e  
a p p r o v e d  by t h e  o v e r l o r d .



Oloko v .  G iw a , 1-'' l i k e  Lewi s  v* B a n k o l e ,~ ^

d i d  n o t  d e a l  w i t h  t h e  p r i n c i p l e .  On t h e  o t h e r

h a n d  F i x  on Owoo & O r s . v .  Ro b e r t  Owoo & O r s .

c o n c e r n e d  t h e  C u s to m ary  Law o f  t h e  Ga o f  G hana .

I n  t h a t  c a s e  f a m i l y  rooms w h ic h  w e re  a c t u a l l y

occ up i e d  we r e  g i v en  up  f o r  a. b u i l d i ng t o  b e  e r e c t e d

o v e r  t h e  g r a v e  o f  t h e  f o u n d e r  o f  t h e  f a m i l y  b y  a

member who u s e d  h i s  own money a n d  m a t e r i a l s  f o r  t h e

b u i l d i n g .  On t h e  d e a t h  o f  t h i s  member t h e  d i s p u t e

was w h e th e r  t h i s  h o u s e  was t h e  m em b erf s  o r  f a m i l y

p r o p e r t y .

H e ld ,  t h a t  i t  was f a m i l y  p r o p e r t y .

.7 i th  much r e s p e c t ,  t h i s  c a s e  d o e s  n o t  s u p p o r t

t h e  p r i n c i p l e  n o t  o n l y  b e c a u s e  o f  t h e  s p e c i a l  f a c t s

b u t  a l s o  b e c a u s e  i t  c o n c e r n e d  t h e  Ga, n o t  t h e  Y o r u b a ,

and  i n  s p i t e  o f  c e r t a i n  r e m a rk s  made o b i t e r  by

M cCarthy ,  J . ,  i t  i s  s u b m i t t e d  t h a t  t h e  c o r r e c t  g e n e r a l

p r i n c i p l e  o f  C u s to m a ry  Law r e l a t i n g  t o  t h i s  m a t t e r  i s

c o n t a i n e d  i n  a  ju d g e m e n t  o f  S t r o t h e r  S t e w a r t ,  J . , ( t o

w h ic h  o t h e r s  c o n c e r t e d )  i n  t h e  J e s t  A f r i c a n  C o u r t  o f
14A p p ea l  i n  S a n t e n g  v .  D ark w a . The l e a r n e d  j u d g e

o b s e r v e d
"The q u e s t i o n  o f  t h e  r e m a i n i n g  

h o u s e ,  n am ely  one d e s c r i b e d  a s  
a  s t o r e ,  i s  more d i f f i c u l t .
The l e a r n e d  t r i a l  j u d g e  g a v e  
t h e  P l a i n t i f f - R e s p o n d e n t  a

1 1 . ( 1 9 3 9 )  15 H . f c .R .3 1 .  T W l U p r V
1 3 .  (1 9 4 4 )  11 W.A.C.A. 8 1 .
14-. ( 194-O) 6 / .A .C .A .  52 a t  p p .  5 4 - 5 ;  i t a l i c s  m in e .
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d e c l a r a t i o n  t h a t  h e  was e n t i t l e d  
t o  t h e  h o u s e ,  a n d  i s  t h e r e f o r e  
f a m i l y  p r o p e r t y ,

lfI  c a n n o t  a g r e e  w i t h  t h i s  r e a s o n i n g ,  
ho c u s t o m  v/as p r o v e d  t h a t  when 
a  h o u s e  i s  b u i l t  on  t h e  r u i n s  o f  
a  f a m i l y  h o u s e  i t  becom es f a m i l y  
p r o p e r t y ,  and  I  know no  s u c h  
c u s t o m . . . . . I  c a n  f i n d  no  a u t h o r i t y  
f o r  t h e  p r o p o s i t i o n  t h a t  me r e  
u s i n g  o f  t h e  s i t e  b r a n d s  t h e ~ h o u s e  
w i t h  t h e  s t amp o f  f a m i l y  p r o p e r t y !  
a l t h o u g h , o f  c o u r s e ,  t h e  s i t e  on  
w h ic h  t h e  h o u s e  i s  b u i l t  r e m a i n s  

f a m i l y  l a n d . "

I n  c o n s i d e r i n g  t h e  p r i n c i p l e  u n d e r  m o d e rn

C u s to m ary  Law i t  may b e  u s e f u l  t o  ex a m in e

1 .  The n a t u r e  o f  t h e  t h i n g  a t t a c h e d  t o  t h e  l a n d .

2 .  The n a t u r e  o f  t h e  l e n d  t o  w h i c h  t h e  t h i n g  h a s  

become a t t a c h e d .

I n  t h e  f i r s t  c a s e  i f  t h e  t h i n g  i s  a f f i x e d  t o  

t h e  s o i l  w i t h o u t  e x p e n d i t u r e  o f  human l a b o u r ,  i t

b e l o n g s  t o  t h e  ow ner  o f  t h e  l a n d .  Thus  p a lm  t r e e s ,

i r o k o ,  k o l a  p l a n t s  w h ic h  g row  w i l d  a n d  m i n e r a l s  i n  t h e
15g r o u n d  ^ b e l o n g  t o  t h e  ow ner  o f  t h e  l a n d .  o i m i l a r l y

t r e e s  p l a n t e d  by t h e  ow ner  b e l o n g  t o  h im  a n d  t h e  l a n d

r a y  be  t r a n s f e r r e d  i n d e p e n d e n t l y  o f  t h e  t r e e s .  I f

t r e e s  a r e  p l a n t e d  o r  a  h o u s e  b u i l t  w i t h  t h e  k n o w le d g e

and c o n s e n t ,  e x p r e s s  o r  i m p l i e d ,  o f  t h e  ow ner  o f  l a n d ,

he  c a n n o t  i n  N a t i v e  Lav/ and c u s to m  c l a i m  t h e  o w n e r s h i p  
4He.

t h e r e o f .  O n ^ p r i n c i p l e  t h a t  l a b o u r  c r e a t e s  r i g h t s  

e v e n  i f  t r e e s  a r e  p l a n t e d  o r  h o u s e  b u i l t  w i t h o u t

I f .  k e e k ,  O .K . ,  Land T e n u r e  an d  L an d  Admini s t r a t i o n  i n
N ig e r i a , p .  4-1.



co n sen t, by a t r e s p a s s e r ,  t h e  t r e s p a s s e r  w i l l  be  

e n t i t l e d  in  C u s to m a r y  Law t o  rem ove  t h e  t r e e s  o r  

t h e  h o u s e  p r o v i d e d  h e  d o e s  no damage t o  t h e  l a n d .

I n  t h e  s e c o n d  c a s e  i f  t h e  l a n d  i s  h e l d  by

v i r t u e  o f  a n  o f f i c e ,  o r  i s  1 t i t l e 1 o r  1 s t a t u s ’

l a n d ,  t r e e s  p l a n t e d  a n d  h o u s e s  b u i l t  by  t h e  h o l d e r

o f  t h e  o f f i c e  a r e  c o n s i d e r e d  t o  h a v e  b e e n  p l a n t e d

o r  s e t  up f o r  t h e  b e n e f i t  o f  t h e  o f f i c e  a n d

t h e r e f o r e  a r e  p a r t  o f  t h e  l a n d .  A g a i n  i f  t h e

n a t u r e  o f  t h e  l a n d  was s u c h  t h a t  a t  t h e  t i m e  o f

i t s  b e i n g  l e a s e d  o r  t r a n s f e r r e d  i t  i s  i d e n t i f i a b l e

w i t h  t h e  f i x t u r e s  on i t ,  t h e  t r a n s f e r  w i l l  b e

deemed t o  p a s s  t h e  f i x t u r e s  t o  t h e  t r a n s f e r e e .

On t h e  o t h e r  h a n d  i f  t h e  f i x t u r e s  become a t t a c h e d

t o  t h e  l a n d  a f t e r  t h e  t r a n s f e r ,  on p r i n c i p l e s

e x p l a i n e d  a b o v e ,  t h e  t r a n s f e r e e  w i l l  b e  e n t i t l e d

t o  remove th em  on t h e  d e t e r m i n a t i o n  o f  h i s  p e r i o d

o f  o c c u p a t i o n  o f  t h e  l a n d .  T hus  i n  C h i e f  Uw a n i  
17v .  hwosu Akem ' t h e  F u l l  C o u r t  o f  A p p e a l ,  i n  a  c a s e

T57RSreen, 10iT,~~Land Tenur e i n  an I b o  V i l l a g e .
R o w l in g ,  I . j e b u , p a r a . 6$\ But  t h e  t r e s p a s s e r ’ s m o t i v e  
may t i l t  t h e  b a l a n c e :  R o w l i n g ,  i b i d .  B ut  a  G hana c a s e ,  
A cq u a in o o  v .  A b iram  ( 1 9 1 0 )  D a m . 4 3  h e l d  t o  t h e  c o n t r a r y ,  
c i t e d  A l l o t t , E s s a y s , p * 30G. A j i s a f e  s t a t e s  t h a t  t h e  
t e n a n t  i s  e n t i t l e d  t o  rem ove  t h e  s t r u c t u r e  o r  s e l l  th em  
t o  a  p e r s o n  a p p r o v e d  by  t h e  l a n d l o r d  -  A j i s a f e , o p . c i t , 
p .  12 ,  5 ( e )  I t  i s  r e a l i s e d  t h a t  t h i s  r e f e r s  t o  a  
t e n a n t  n o t  a  t r e s p a s s e r ,  b u t  i t  i s  s u b m i t t e d  t h a t  t h e  
p r i n c i p l e  i s  n o t  a f f e c t e d .  Ward P r i c e  s t a t e s  t h a t  a  
t e n a n t  who p l a n t s  p e r m a n e n t  c r o p s  w i t h o u t  c o n s e n t  c a n  
c o n t i n u e  t o  r e a p  th e m  on h i s  q u i t t i n g  t h e  l a n d ,  o r  t h e  
l e s s o r  w i l l  h a v e  t o  p a y  c o m p e n s a t i o n  f o r  th e m :
.7a r d  P r i c e ,  L and  T e n u r e  i n  t h e  Y o ru b a  P r o v i n c e s , p a r a .
131 ( b) .

1 7 .  (1 9 2 8 )  3 U .L .R .  1 9 .
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d e a l i n g  w i t h  f o r f e i t u r e  o f  t e n a n c y  u n d e r  C u s to m a ry  

:u,w u p h e l d  t h e  f i n d i n g  o f  f a c t  by  t h e  P r o v i n c i a l

y i r t  t h a t
■j Q

,!The Ano com munity  °  i n  t h e  e v e n t  
o f  s u c h  a c t i o n  v w o u ld  be  e n t i t l e d  
t o  remove a l l  c r o p s  t h a t  t h e y  h a v e  
p l a n t  e d . ,{ 20

I n  Moor e  v ,  J o n e s \  J e b b e r ,  J .  i n  t h e

- D i v i s i o n a l  C o u r t  a t  C a l a b a r  made a  d e c l a r a t i o n  o f

t i t l e  t o  a  house, a p a r t  f ro m  t h e  l a n d  on  w h i c h  i t
2

s t o o d .  T h e re  i s  a l s o  a b u n d a n t  e v i d e n c e  b o t h  

f ro m  p r o f e s s i o n a l  men and  l a y  w r i t e r s  c o n f i r m i n g  

t h e  p r i n c i p l e  t h a t  f i x t u r e s  a r e  t r e a t e d  d i f f e r e n t l y

f ro m  t h e  la., .d t o  w h i c h  t h e y  a t t a c h .  An e x a m i n a t i o n  

o f  t h e  a u t h o r i t i e s  and  t h e  a v a i l a b l e  e v i d e n c e  l e a d s  

t o  t h e  i n e v i t a b l e  c o n c l u s i o n  t h a t  t h e  maxim,

i n t a t u r  s o l o  c e d i t , d o e s  n o t  a p p l y

t o  Y o ru b a  o r  any  o t h e r  c u s t o m a r y  s y s t e m  o f  l a w  i n  

h i g e r i a "  and t h a t  t h e  s t a t e m e n t  o f  D r .  C o k e r  was 

made p e r  i n c u r i a m .

19 . i . e .  t h e i r  q u i t t i n g  t h e  l a n d .
20 .  (1 9 2 8 )  8 b . L . R .  a t  p* 2 2 .  c f .  t h i s  w i t h  t h e  Ghana c a s e  

jQod y . A d j u a  ( 1 8 8 7 )  8 .P .L * A .51 w h e re  F r a n c i s ,  J .  , h e l d  
t h a t  t h e  owner o f  land, c a n  rem ove h o u s e s  a n d  o t h e r  
b u i l d i n g s  o f  a n  o c c u p i e r  on t h e  t e r m i n a t i o n  o f  t h e  
t e n a n c y .  T h i s  i m p l i e d l y  a d m i t s  t h a t  t h e  b u i l d i n g s  
c a n n o t  r e v e r t  t o  t h e  ow ner .  S ee  a l s o  t h e  o b s e r v a t i o n s  
c f  I fo an e f  o , J .  i n  Oko v . O l o t u  & O r s .  ( 1 9 5 5 )  20 N .L .R .1 2 3 *

1 .  ( 1 9 2 6 )  7 IT .L .R .  8 4 .
2 .  To c i t e  o n l y  a few  o f  t h e  a u t h o r i t i e s  s e e ,  e . g . , :

Yoil .s011, The H i s t o r y  o f  t he  Y o ru b a s  , 1 9 2 1 , p .95  . ,
A j i s a f e ,  o p . c i t . ,  p p * 1 0 -1 2 ;  R o w l i n g ,  O ndo, p a r a s .8 1  A 151? 
l y e h u , p a r a . 1 0 5 ,  and  t h e  i m p o r t a n t  c a s e ,  Shagamu 2 / * 5 8
c i t e d  by  R o w lin g  i n  f o o t n o t e  133 o f  I j eb u . c f .  
i l a d e n i k a  v .  J o h n  D a b i , h o . 0 . 2 9 / 6 1 ,  d e c i d e d  on I J t h .
.. n i l ,  1 9 6 1 ,  a t  A kure  Grade B C u s to m a r y  C o u r t .
1r e e n Ts l b o  La n d  T e n u r e , p p .22—9 ;



c o n t . M eek , N o r t h e r n  T r i b e s  o f  N i g e r i a , p p . 2 7 8 - 2 8 2 ,  
e s p e c i a l l y  t h e  l a s t  p a r a g r a p h  i n  p .  2 7 8 .
F a d e l ,  A B l a c k  Byzan t i um, 192-2, p p .  1 8 7 - 1 9 0 ; 2 3 0 - 2 4 0 .
L o rd  L u g a r d ,  P o l i t i c a l  Memoranda) , " p .  3 5 3 •  
c f . Osma n  Omer  v .  I d r i s Ez Qrs~. C l9 5 8 )  S . L .  J .R .G 2  i n  
which t h e  C o u r t  o f  A p p e a l  o f  S u d a n  u p h e l d  t h e  c u s to m  
i n  Herowe D i s t r i c t  o f  t h e  N o r t h e r n  P r o v i n c e  t h a t  on 
d e t e r m i n a t i o n  o f  a  t e n a n c y  a n  ow ner  o f  l a n d  p l a n t e d  
w ith  d a te  t r e e s  b y  a n o t h e r  i s  e n t i t l e d  t o  a  s h a r e  
c a l l e d  Hag e l  A rd  a m o u n t in g  ( w h e re  t h e  l a n d  i s  f e r t i l e ) ' 
t o  one h a l f  o f  t h e  f r u i t  o f  t h e  t r e e s  a n d  w h e re  t h e  l a n d  
i s  f a  s a d  ( i . e .  a r i d )  t o  one t h i r d  o f  t h e  f r u i t .  S e e  a l s o  
'^The ’l l e l a t i on s h i p Bet w e e n  C i v i l  Law, C u s to m ,  an d  S h a r i ! a ' 
by C. d 1 O l i v i e r  P a r r  a n ,  i n  (1959*) S . L . J .  R 1 0 3 .
2.Licopt i n  t h e  c a s e  o f  t h i n g s  g r o w i n g  n a t u r a l l y "  on  t h e  
l a n d ,  b u t  t h i s  i s  h a r d l y  w i t h i n  t h e  maxim. S ee  a l s o  
I f f  v . La C o n p a g n ie  ( S u p r a )
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The land, h o l d e r s  a r e  p r a c t i c a l l y  a l l  men b u t  

women an d  o t h e r  p e r s o n s  who a r e  n o t  s u i  j u r i s  h a v e  

c e r t a i n  c u s t o m a r y  r i g h t s  i n  l a n d .  T h e i r  r i g h t s  

w i l l  b e  ex am in ed  i n  t h e  n e x t  c h a p t e r  b u t  t h e  

i n f l u e n c e  o f  I s l a m i c  Law on t h e  i n d i g e n o u s  s y s t e m s  

o f  l a n d  t e n u r e  w i l l  now be  c o n s i d e r e d *

6 • I n f l u e n c e  o f  I s l a m i c  Law on  C u s to m a r y
L and  T e n u r e .  4~"

I t  i s  o n l y  i n  N o r t h e r n  N i g e r i a ' ,  w h i c h  c o m p r i s e s

o v e r  75 p e r  c e n t  o f  t h e  t o t a l  l a n d  a r e a ,  o f  N i g e r i a
5 ■and c o n t a i n s  a l m o s t  60 p e r  c e n t  o f  t h e  p e o p l e s ,

t h a t  t h e  i n f l u e n c e  o f  I s l a m i c  Lav; i s  s i g n i f i c a n t .

I n  many a r e a s  l a n d  h o l d i n g  i s  s t i l l ,  g o v e r n e d  b y

C u s to m a ry  Law a l t h o u g h  t h e r e  a r e  l o c a l  v a r i a t i o n s .

P r o f e s s o r  A n d e r s o n  sums up  t h e  p o s i t i o n  a d m i r a b l y : -

" i t  was i n  t h e  m a t t e r  o f  l a n d  t e n u r e  
t h a t  n a t i v e  law  an d  c u s t o m  h a s  won 
i t s  m os t  d e c i s i v e  v i c t o r y  o v e r _ t h e  
g e n e r a l  a s c e n d a n c y  o f  t h e  S h a r i 1 a  
i n  t h e  Muslim E m i r a t e s  o f  N o r t h e r n  
N i g e r i a .  Y e t  e v e n  hex^e t h e  
v i c t o r y  i s  n o t  c o m p l e t e ,  a n d  t h e  
s i t u a t i o n  r e m a i n s  somewhat f l i u d . "  6

A l i t t l e  l a t e r  on  he  r e p e a t s  t h i s  i n  a  d i f f e r e n t  w a y : -

" I n  t h e  Musl im a r e a s ,  a l s o ,  c u s t o m  
i n  f a c t  r e i g n s  s u p r e m e ,  w i t h  m i n o r  
b u t  i n t e r e s t i n g  e x c e p t i o n s . "  7

4 .  dee  g e n e r a l l y  C o l e ,  Z a r i a ,  pp* 7 4 - 8 0 .  -
5* A s e r a ,  K a l u ,  Cons t i t u t i o n a l  De v e l o p m e n ts  i n  N i g e r i a , I 9 6 0 ,

p . p .
6 .  ilr.der s o n .  P r o f .  J .N * D . ,  I s l a mic Law i n  A f r i c a , 19 5 4 ,  p .  184 

c f .  R o w l in g ,  K a n o , p a r a *  1 4 .
7* i b i d . p .  185* c f *  R e p o r t  on N a t i v e  C o u r t s  ( N o r t h e r n  

P r o v i n c e s ) p .  8 0 :  r,Maliommedan Law s o m e t im e s  t r i e d  t o  
o u s t  C u s to m a ry  Law b u t  f a i l e d  t o  do s o  a n d  t h e  S m i r s  
f a v o u r e d  t h e  l a t t e r . "
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The i n c o m o l e t u n e s s  o f  t h e  v i c t o r y  i s  due t o  t h e  t h e o r y  ( p u t
7a

fo rw a rd  hy  •■ a z i r in  Z a r i a  and  th e  C h i e f  A l k a l i  o f  Z a r i a )  t h a t  

w hereas  l a n d  i n  t h o s e  p a r t s  o f  N o r t h e r n  N i g e r i a  n o t  c o n -
o

cue r e d  by f o r c e  h y  t h e  N u l a n i  a t  t h e  t im e  o f  t h e  ,j i h a d  

s h o u ld  be r e g a r d e d  a s  u s h r® 8!  and ,  t h o s e  i n  t h e  c o n q u e r e d  

p a r t s  o f  th e  R e g io n  became Khar an l a n d ,  p a s s i n g  a s  w aof  i n
Q

fevour o f  t h e  N u s l im  community o r  t h e l S t a t e .

As a r e s u l t  o f  t h e  Koly Nhr v a r i o u s  p a r t s  o f  l a n d

were p a r c e l l e d  o u t  i n t o  e s t a t e s  w h ich  w ere  h e l d  b y  t h e
10

l e a d i n g  members among t h e  c o n q u e ro r s  a s  f i e f s .  B u t  w h e t h e r  

t h e  l a n d  was v;aof o r  f i e f ,  e v e ry  i n d i v i d u a l  w h e th e r  he  b e 

lo n g e d  t o  t h e  v i c t o r i o u s  o r  v a n q u i s h e d  com m unity ,  was c o n 

s i d e r e d ,  i n  la w ,  a s  h a v i n g  an i n h e r e n t  r i g h t  t o  occupy  as  

much l a n d  as  he may n e e d  f o r  h i s  s u p p o r t . ' 3''1' T h e r e f o r e  a l 

th o u g h  a f i e f - h o l d e r  may g r a n t  r i g h t s  o£  u s e r  t o  s t r a n g e r s ,  

he c a n n o t  do so  t o  t h e  e x c l u s i o n  o f  t h e  members o f  t h e  i n 

d ig en o u s  c o m m u n i ty .1 '*' E u t  th e  re .u  I t  was a l m o s t  t h e  same; 

w i t h  th e  e x c e p t i o n  o f  t h e  f i e f - h o l d e r s , a l l  o t h e r  o c 

c u p i e r s  o f  l a n d  o r  t h e i r  s u c c e s s o r s  h a d  o n l y  a r i g h t

7 a .  C o le ,  Z a r i a ,  p a r a . 117
8.  i . e .  Koly V/ar.

8 a .  i . e .  P r i v a t e  l a n d .  I icPhee ,  o p . c i t . , p . 17 e x p l a i n s  t h a t  
th e  Em irs  and  t h e  r u l i n g  c l a s s  w e r e . few i n  num bers  
compared t o  t h e i r  s u b j e c t s ,  h en c e  t h e  dom inance  o f  t h e  
Hausa c o n c e p t s  o f  l a n d  t e n u r e .

9. C o le ,  Z a r i a ,  p p . 1 1 8 - 1 2 0 .
10. T h is  i s  a g a i n s t  t h e  t r u e  l . ia l ik i  Law f o r  i t  i s  l a i d  down 

i n  TTl im u  R a d t h i  t h a t  c u l t i v a t e d  l a n d s  c a p t u r e d  i n  war  
c a n n o t  b e  d i s p o s e d  o f  as  p r i v a t e  p r o p e r t y  b u t  must  r e 
main a s  w a o f . I t s  u s e  may, h o w e v e r ,  b e  a s s i g n e d :  
A n d e rso n ,  o p . c i t . , p . 185*

11. meek, C .K . ,  Land  T e n u r e , p . 99*
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ox u s e r .

But i f  t h e  above  t h e o r y  r e l a t i n g  t o  c o n q u e s t  

by  f o r c e  i s  c o r r e c t ,  t h e  a d v e n t  o f  t h e  B r i t i s h  

f u r t h e r  c o m p l i c a t e d  t h e  i s s u e  f o r  w h e r e a s ,  i n  t h e  

c a s e  o f  K a t s i n a ,  f o r  i n s t a n c e ,  t h e  Em ir  s u b m i t t e d  

by t r e a t y  a t  t h e  t i m e  o f  t h e  j i h a d , y e t  t h e  B r i t i s h  

c a p t u r e d  p a r t s  o f  N o r t h e r n  N i g e r i a  b y  f o r c e ,  a n d  i f  

t h e  a rg u m e n t  h o l d s ,  t h e  l a n d  p a s s e d  t o  t h e  s u b s e q u e n t  

c o n q u e r o r s  i n  s u c h  c a s e s ,  w h i l e  i n  t h e  c a s e  o f  Z a r i a ,  

f o r  e x a m p le ,  c o n q u e r e d  by  f o r c e  d u r i n g  t h e  j i h a d , t h e  

B r i t i s h  w ere  a d m i t t e d  by  t r e a t y ,  an d  i f  s o ,  t h e  s t a t u s  

quo was p r e s e r v e d . 1^

No g e n e r a l  r u l e  c a n  t h e r e f o r e  b e  l a i d  down t o  

c o v e r  a l l  t h e  l a n d  i n  t h e  M usl im  a r e a s .  I n  Kano 

E m i r a t e  u s e  o f  l a n d  may n o t  be  s o l d  w i t h o u t  t h e  E m i r ' s  

p e r m i s s i o n ,  b u t  t h e  c u s to m a r y  la w  o f  i n h e r i t a n c e

p r e v a i l s  b e c a u s e  o n ly  m a le s  n o r m a l l y  s u c c e e d  t o  l a n d
12 15and  h o u s e s  , t o  t h e  e x c l u s i o n  o f  f e m a l e s .  ^ I n

K a t s i n a  E m i r a t e ,  on t h e  o t h e r  h a n d ,  l o c a l  j u r i s t s

m a i n t a i n  t h a t  l a n d  may be  owned p r i v a t e l y  and  may

be  f r e e l y  a l i e n a t e d  by  s a l e  o r  b e q u e s t  a n d  t h e
14I s l a m i c  lav/ o f  s u c c e s s i o n  p r e v a i l s .  ‘ S i m i l a r l y

i n  t h e  Lake  Chad d i s t r i c t  l a n d  i s  p r i v a t e l y  owned

1 2 .  Lhderson^ o u c i t ,  . 1 h  
I f .  T h i s  i s  c o n t r a r y  t o  S h a r i 1a .
1 4 .  But t h i s  v i e w  v/as s t r o n g l y  r e j e c t e d  b y  t h e  E m ir  i n  t h e  

1939 C h i e f s '  C o n f e r e n c e  and  he  m a i n t a i n e d  t h a t  i t  was 
o n ly  w i t h  h i s  p e r m i s s i o n  t h a t  l a n d  c a n  b e  d e a l t  w i t h .
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and  f r e e l y  a l i e n a b l e .  I n  B a s c h i  t h e  p o p u l a t i o n  

1/3 s c a n t y ,  l a n d  p l e n t i f u l ,  and  p r i v a t e  r i g h t s  e x i s t  

o n l y  i n  h o u s e s ,  w h ic h  may be a l i e n a t e d  w i t h  t h e  

. , u i r T s c o n s e n t ,  w h i l e  t h e  l a n d , on t h e  d e a t h  o f  t h e  

r i n c i p a l  member o f  t h e  f a m i l y  g r o u p ,  c o n t i n u e s  t o
i c

■ a c u l t i v a t e d  a s  f a m i l y  l a n d .  I n  many t o w n s h i p s

h o u s e s  a r e  p r i v a t e  p r o p e r t y  a n d  n a y  be  a l i e n a t e d

bv  t h e  i n d i v i d u a l  o w n e r .

1 .o d i v e r g e n c e  b e t w e e n  t h e  t h e o r y  o f  I s l a m i c

l a v ;  and t h e  n o rm a l  p r a c t i c e  o f  f r a g m e n t a t i o n  o f

h o l d i n g s  b y  s u c c e s s i o n  c o u p l e d  w i t h  t h e  p r o b l e m

o f  t h e  r i g h t  o f  women t o  h o l d  l a n d  o f t e n  g i v e  r i s e
1 7t o  much l i t i g a t i o n  i n  t h e  N a t i v e  C o u r t s  a n d  t h e  

I  nd end N a t i v e  R i g h t s  O r d i n a n c e  h a s  n o t  i n  p r a c t i c e  

r o v i d e d  a  s o l u t i o n .  C.vV. C o l e ,  who was a  R e s i d e n t  

i n  t h e  R e g io n ,  g a v e  a  v a l u a b l e  s u g g e s t i o n  a s  t o  how 

t o  d e a l  w i t h  t h e  s i t u a t i o n :

1 5 .  e . g .  Jos an d  Z a r i a .  In  Kano many h o u s e s  a r e  owned by  
t h e  N a t i v e  A u t h o r i t y .  S ee  H o w l in g ,  K a n o .

1 6 .  R o w l in g ,  P l at eau P r o v in c e .
. But a l i e n a t i o n  o f  ho u ses  w i l l  i n c i d e n t a l l y  i n v o l v e  

o c c u p a t i o n  o f  l a n d  and r a i s e  c o m p l i c a t e d  p r o b l e m s  
r e l a t i n g  t o  t h e  Land and N a tiv e  R i g h t s  O r d i n a n c e .

1 7 . f r o f .  A n d e r s o n ,  o p . c i t . ,  p .  1 8 7 ,  s t a t e s  t h a t  " t h e  tw o  
p o i n t s  o f  m a j o r  s i g n i f i c a n c e  w hich  e v e r y w h e r e  em erge  
a r e  f i r s t l y  t h a t  c a s e s  c o n c e rn in g  l a n d  s e ld o m  f i n d  
t h e i r  way t o  t h e  C o u rts  a t  a l l . "  t f i th  t h e  g r e a t e s t  
r e s p e c t ,  out o f  a  t o t a l  of 2 2 , 3 1 8  N a t i v e  C o u r t  C a s e s  
on l e n d  an d  t r e s p a s s  i n  N ig e r i a  and Cam eroons  i n  1 9 4 9 ,  
1 0 ,9 1 7  came from  t h e  N o rth ,  1 0 , 1 6 4  f r o m  t h e  B a s t ,  1 , 2 1 6  
i r o n  t h e  J e s t  an d  15 from  t h e  C o l o n y .  I n  t h e  N o r t h  
3 ,0 9 5  came from  Sokoto P ro v in c e  a l o n e :  See  A p p e n d ix  
teg  t .1 ie_ Re p o r t  o f  t he  Na t i v e  C o u r t s  Commiss i o n  o f

.q u i ry , p . .  7 .
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11 I n  a  p r o v i n c e  i n  wli ic l i  p r a c t i c a l l y  
l i a l f  t h e  p o p u l a t i o n  i s  p a g a n  t h e r e  
s h o u l d  b e  l e f t  no shadow  o f  d o u b t  
i n  t h e  m ind  o f  t h e  N a t i v e  A u t h o r i t y  
as t o  t h e  s t a t u s  o f  t h e  Moslem i n  
l a n d  m a t t e r s ,  C u s to m a r y  Law i s  
t h e  o n l y  l a w  w h ic h  i s  a c k n o w le d g e d  
and t h i s  i s  t h e  l a w  w h i c h  m u s t  b e  
a d m i n i s t e r e d  by  t h e  C o u r t s .  The 
a r g u m e n t  t h a t  Moslem Law i s  t h e  
C u s to m a ry  la w  ( 1 8 )  i s  n o t  t e n a b l e  
and c a n n o t  be  a d m i t t e d .  T h e r e  
c a n  b e  no q u e s t i o n  o f  a n  A l l t a l i  
d e c i d i n g  a  l a n d  c a s e  i n  a c c o r d a n c e  
w i t h  c u s t o m a r y  la w  o n l y  i f  s u c h  
law  i s  a c c e p t a b l e  t o  t h e  Moslem 
S h a r i * a .  He m u s t  o n l y  d e c i d e  a  
l a n d  c a s e  a c c o r d i n g  t o  c u s t o m a r y  
lav/ a n d  i f  an y  c i r c u m s t a n c e s  s h o u l d  
a r i s e  n e c e s s i t a t i n g ,  i n  t h e  A l k a l i ! s  
o p i n i o n ,  a  d e v i a t i o n  f ro m  t h i s  l a w  
b e c a u s e  t h e  f l a t t e r ,  i s  n o t  a c c e p t a b l e  
t o  t h e  S h a r i T a  t h e n  t h e  c a s e  m u s t  b e  
t r a n s f e r r e d  t o  t h e  E m i r ' s  C o u r t  t o  
be  d e a l t  w i t h  a c c o r d i n g  t o  t h e  

c u s t o m a r y  r u l e s . u 19

T his u s e f u l  s u g g e s t i o n ,  h o w e v e r ,  m e e t s  tw o  

d i f f i c u l t i e s :  f i r s t l y , a  f u n d a m e n t a l  p r i n c i p l e

i s  in v o lv e d  b e c a u s e  a  Moslem w i l l  h a r d l y  a c c e p t

t h i s  a p p r o a c h  a n d  t h e  i s s u e  may t h e r e f o r e  become
20p o l i t i c a l  r a t h e r  t h a n  l e g a l p  s e c o n d l y , c u s t o m a r y

la.w s u f f e r s  t o  a  g r e a t  e x t e n t  f r o m  u n c e r t a i n t y  a n d  

m inute l o c a l  v a r i a t i o n s  b e c a u s e  i t  i s  n o t  y e t  

re c o rd e d  and u n l e s s  t h e  C o u r t s  h a v e  a  p r i m a  f a c i e  

gu ide  o f  what t h a t  l a w  i s ,  i t s  a p p l i c a t i o n  may n o t  

be p o s s i b l e .  And f u r t h e r ,  i n  v i e w  o f  t h e  r a p i d l y

changing  s o c i a l  a n d  e c o n o m ic  c o n d i t i o n s  i t  i s
To", Nut th e  N a t i v e C o u r t s  T aw ,  1 9 5 6 , now i n  S . 2 d e f i n e s  

Customary Law a s  i n c l u d i n g  I s l a m i c  Law.
1 . He p o r t  on Land. T e n u r e  i n  N i g e r  a n d  Z a r i a  P r o v i n c e s ,  p p .

" 5 1  & 5 5 .
2 i . Lee e . g .  t h e  w i d e r  u n i v e r s a l  n a t u r e  o f  t h e  p r o b l e m  a s  

w e l l  shown by  A n d e r s o n ,  J . N . D .  & C o u l s o n ,  N . J . ,  i n  "The 
yosleiu Rul e r  a nd C o n t r a c t u a l  Obl i g a t i o n s " ( 1 9 5 8 )  N .Y .U n iv
m W . U I -  9 1 7 - 9 3 3 ,  9 ^ 0  - 2 1 .  ___________ ____
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d o u b t f u l  w h e t h e r  C u s to m a ry  Law p e r  s e  w i l l  b e  

e l a s t i c  en o u g h  t o  c o p e  w i t h  t h e  a l t  e r n e , t i n g  

c u r r e n t s  o f  t h e  i n d i v i d u a l  an d  p u b l i c  r e q u i r e m e n t s  

o f  th e  p r e s e n t  d a y .  P e r h a p s  w h a t  i s  r e a l l y  

n ee d ed  i s  a  c o m p r e h e n s i v e  r e c o r d i n g  o f  c u s t o m a r y  

l a n d  Law s e r v i n g  a s  a  g u i d e  t o  t h e  C o u r t s  t o g e t h e r  

w i t h  a  s i m p l e  co d e  o f  p r o c e d u r e  s h o w in g  i n  w h a t  

c i r c u m s t a n c e s  c u s t o m a r y  o r  I s l a m i c  Law w i l l  a p p l y  

and  when t h e  G e n e r a l  Law w i l l  b e  i n v o k e d  a n d  w h a t  

w i l l  h a p p e n  i n  c a s e  o f  c o n f l i c t  b e t w e e n  th e m .

B • GENERAL LAW RSJLATIhG TO LAUD.

I t  was t h e  i n t r o d u c t i o n  o f  B r i t i s h  a d m i n i s t r a t i o n  

r a t h e r  t h a n  I s l a m i s m  t h a t  e f f e c t e d  s u b s t a n t i a l  c h a n g e s  

i n  C us tom ary  Land  Law. The g e n e r a l  p o l i c y  was t o  

p r e v e n t  undue  e x p l o i t a t i o n  o f  t h e  i n d i g e n o u s  l a n d  

owners  by a l i e n s , a n d  w h ere  l a n d  was t a k e n  f o r  p u r p o s e s  

o f  t h e  Government t o  p a y  some c o m p e n s a t i o n  t o  t h e  

o r i g i n a l  l a n d  h o l d e r s . j

Owing t o  t h e  p i e ^ m e a l  m e th o d  b y / / h i c h  t h e  ,
B r i t i s h  r u l e  was e x t e n d e d  t o  t h e  v a r i o u s  p a r t s / o f

, ' Y  /  ■ /

th e  c o u n t r y , ~ t h e  S t a t u t e s  r e g u l a t i n g  t h e  a c q u i s i t i o n  

and d i s p o s i t i o n  o f  i n t e r e s t s  i n  l a n d  d i f f e r e d  w i t h  

re g a rd  t o  t h e  C o lo n y  o f  L a g o s ,  t h e  P r o t e c t o r a t e  o f

1 .  h c H i e e ,  The Economi c  Rev o l u t i o n  i n  B r i t i s h  .l/ e s t  A f r i c a ,
, .158“,' 177 • "

2. See Chap.  1 a b o v e ,  p a g e s  1 - 5



Owing t o  th e  p ie c e m e a l  m ethod by  w h i c h  t h e  B r i t i s h  r u l e
2

was e x te n d e d  t o  th e  v a r i o u s  p a r t s  o f  t h e  C o u n t ry , " '  t h e  

s t a t u t e s  r e g u l a t i n g  t h e  a c q u i s i t i o n  and  d i s p o s i t i o n  o f  

i n t e r e s t s  i n  l a n d  d i f f e r e n t  w i t h  r e g a r d  t o  t h e  C o lo n y  

o f  L agos , t h e  P r o t e c t o r a t e  o f  S o u t h e r n  N i g e r i a  (now t h e  

E a s t e r n  and  th e  V .e s te rn  R e g i o n s ) ,  a n d  N o r t h e r n  N i g e r i a  

r e s p e c t i v e l y .  I t  w i l l  be c o n v e n i e n t  f o r  t h e  moment t o  

c o n s id e r  t h e  g e n e r a l  law r e l a t i n g  t o  t h e s e  a r e a s  s e p a r a t e l y .  

THE COLONY.
3

As e x p l a i n e d  e a r l i e r  E n g l i s h  Law was i n t r o d u c e d  

i n t o  Lagos by  Cr d in a n c e  N o .3 o f  1 8 6 3 9 b u t  i n  t h e  Com

m is s io n  to  t h e  f i r s t  G o v e rn o r  o f  t h e  C o lo n y ,  d a t e d  ,13th 

I a r c h ,  1862 , queen  V i c t o r i a  d i r e c t e d  a s  f o l l o w s

,fWe do h e r e b y  a u t h o r i s e  an d  empower you 
to  make and  e x e c u te  i n  Our name and on 
Our b e h a l f ,  u n d e r  th e  s a i d  P u b l i c  S e a l ,  
g r a n t s  and  d i s p o s i t i o n s  o f  any  l a n d s  
w hich  may be  l a w f u l l y  g r a n t e d  o r  d i s p o s e d  
o f  by Us w i t h i n  Our s a i d  S e t t l e m e n t . M U

I n  e x e r c i s e  o f  t h i s  and  o t h e r  p o w ers  c o n t a i n e d  i n  t h e
5

Commission on O rd in a n c e  was p a s s e d

,rf o r  a p p o i n t i n g  c e r t a i n  C o m m iss io n e r s  
f o r  th e  p u rp o s e  o f  a s c e r t a i n i n g  th e  
t r u e  and  r i g h t f u l  owners  o f  l a n d  w i t h i n  
th e  S e t t l e m e n t  o f  L agros .”

2. See C h a p te r  1 .
3 . C a h p te r  1 .
4 .  O rd in a n c e s  o f  th e  S e t t l e m e n t  o f  L a g o s .
5. No. 9 o f  1863 .



The Com m iss ioners  h a d  pow ers  t o  i s s u e  a  c e r t i f i c a t e  

o f  t i t l e  t o  a n y b p e r s o n  who a p p e a r e d  t o  h a v e  good  t i t l e  

a c c o r d i n g  t o  t h e  e v i d e n c e .  These c e r t i f i c a t e s  became 

th e  o r i g i n  o f  t h e  s y s t e m  o f  v a r i o u s  t y p e s  o f  uCrown 

G r a n ts ’1. The O rd in a n c e  c o u l d  have  h a d  a most 

b e n e f i c i a l  e f f e c t  i f  e a c h  c e r t i f i c a t e  h a d  i n d i c a t e d  

t  e quantum o f  i n t e r e s t s  o f  t h e  h o l d e r  b e c a u s e  t h o s e  

who r e c e i v e d  Crown G r a n t s  i n c l u d e d  p r i v a t e  o w n ers ,  

d e v i s e e s ,  g r a n t e e s  f rom  King Docemo, u s u f r u c t u a r i e s  

and o r d i n a r y  o c c u p i e r s .  Had t h e  e x a c t  n a t u r e  o f



th e  i n t e r e s t s  b e e n  r e c o r d e d  m o s t  o f  t h e  p r o b l e m s  

which l a t e r  a r o s e  an d  much o f  t h e  l i t i g a t i o n  

c o u ld  h a v e  b e e n  a v o i d e d .4, an d  f i n a l l y  i t  w o u ld  

.'rave b e e n  i m p o s s i b l e  f o r  t h e  r e c i p i a n t s  o f  t h e  

g r a n t s  t o  c l a i m ,  a s  many o f  th e m  l a , t e r  d i d ,  t h a t  

th e  g r a n t s  c o n f e r r e d  on  th em  t h e  a b s o l u t e  t i t l e  

t o  t h e  l a n d  g r a n t e d .
5

A n o th e r  O r d i n a n c e  o f  1 8 6 J  r e q u i r e d  t h e

ow ners o f  swamp l a n d s  on  t h e  I s l a n d  t o  r e c l a i m

them  and  empowered t h e  G o v e rn o r  t o  s e l l  t h e  l a n d

by a u c t i o n  and  p a y  t h e  p u r c h a s e  money t o  t h e

owner i f  t h e  swamp l a n d  was n o t  r e c l a i m e d  w i t h i n

a c e r t a i n  t i m e .  T h i s  O rd i n a n c e  shows t h a t  p r i v a t e

r i g h t s  e x i s t e d  e v e n  i n  swamp l a n d s ;  t h e  r e c o g n i t i o n

of such r i g h t s  was c o n f i r m e d  b y  t h e  P u b l i c  L an d s
x

A c q u i s i t i o n  O r d i n a n c e ,  1376^  w h ic h  p r o v i d e d  i n t e r  

a l i a  t h a t  t h e  C o l o n i a l  S e c r e t a r y  may

" a g r e e  w i t h  t h e  ow ners  o f  any  
l a n d s  r e q u i r e d  f o r  t h e -  s e r v i c e  
o f  t h e  C o lo n y  o f  L a g o s 1 an d  w i t h  
a l l  t h e  p a r t i e s  h a v i n g  any  
e s t a t e  o r  i n t e r e s t  i n  s u c h  l a n d s ,  
fox* t h e  a b s o l u t e  p u r c h a s e  f o r  a  
c o n s i d e r a t i o n  i n  money o f  s u c h  
l a n d s ,  o r  s u c h  p a r t s  t h e r e o f ,  a s  
he  s h a l l  t h i n k  p r o p e r ,  a n d  o f  a l l  
e s t a t e s  a n d  i n t e r e s t s  i n  s u c h  l a n d s  
o f  w h a t  kind,  s o e v e r ,  p a y i n g  s u c h  
r e a s o n a b l e  c o m p e n s a t i o n  t h e r e f o r  
a s  may b e  due  t o  t h e  o w n ers  t h e r e o f ,  
o r  p a r t i e s  h a v i n g  i n t e r e s t  t h e r e i n ,

6 .  No9 19 o f  1 8 6 3 .  3 No. 3 o f  1 8 7 6 .
Vm ....: .owdment No. 2 o f 1894-.
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and  a l l  such, l a n d s  so  p u r c h a s e d  
an d  t a k e n  s h a l l  he  v e s t e d  i n  a n d  
h e l d  by t h e  C o l o n i a l  S e c r e t a r y  f o r  
t h e  t i m e  b e i n g  i n  t r u s t  f o r  

H e r  M a j e s t y / 1 8

The 1863 O r d i n a n c e  was r e p e a l e d  a n d  r e - e n a c t e d  

by . .o . 15 o f  1 8 7 ? .  By 1869 t h e  G overnm en t  h a d  

assum ed o w n e r s h ip  o f  c e r t a i n  p u b l i c  l a n d s  i n  L ag o s  

( i . e .  p r e v i o u s l y  v e s t e d  i n  t h e  t r a d i t i o n a l  r u l e r )  

f o r  O rd in a n c e  No. 7 o f  t h a t  y e a r  g a v e  i t  p o w e r  t o

c h a rg e  r e n t  on any e r e c t i o n  s i t u a t e d  on l a n d
9b e lo n g in g  t o  t h e  G o v e rn m en t .

O rd in a n c e  Ho. 9 o f  1863 a p p o i n t i n g  L and

Com i s s i o n e r s  was i n t e n d e d  t o  l a s t  t i l l  1 s t .  A p r i l ,

1864 b u t  i t s  o p e r a t i o n  was e x t e n d e d  b y  tw o  l a t e r

O r d in a n c e s '^  t o  5 t h .  A u g u s t ,  1 8 6 6 .  The Comrais s i  o n e r s

i s s u e d  some 300 o t h e r  g r a n t s  h o w e v e r  between? t h i s

l a t e r  d a t e  an d  3 r d .  M a rc h ,  1 8 6 6 .11 Ko. 9 o f  1363

\r s r e p l a c e d  by  Ho. 9 o f  1 8 6 9 , c o n c e r n i n g  w h ic h

S i r  Mervyn Tew s a i d :

" S e c t i o n s  3 an d  4  a r e  u n i n t e l l i g i b l e  
e x c e p t  on t h e  t h e o r y  o f  o w n e r s h i p  
by  t h e  Crown o f  a l l  l a n d  i n  t h e  
S e t t l e m e n t  o f  L a g o s . L v e r y  Crown 
g r a n t  i s s u e d  u n d e r  t h e  c u r r e n c y  o f  
t h i s  O rd in a n c e  p u r p o r t s  t o  c o n v e y  
a n  a b s o l u t e  t i t l e  an d  i n  no  c a s e  
a r e  any  c o n d i t i o n s  a t t a c h e d  t o  t h e

g r a n t . "  12
8. c . 3 . S uch  l a n d s  becom e Crown L a n d s ,  now r e g u l a t e d  by  

t  Le Crown L ands O r d i n a n c e , Cap 45 o f  t h e  Lav/s o f  t h e  
F e d e r a t i o n .  S ee  b e lo w  f o r  t h e  p r o v i s i o n s .

9 . 3 • 2 .
1 0 . H o . 10 o f  1364 a n d  No. 9 o f  1 8 6 5 .
1 1 . Tew, S i r  M ervyn , R e p o r t  t o  T i t l e  t o  L an d  i n  L a g o s ,  1939 

S e s s i o n a l  P a p e r , No. 2 o f  1 9 4 7 )  p a r a *  4 9 .
I N . R e p o r t ,  o p . c i t . p a r a .  4 8 .
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On t l i e  w h o le  i t  a p p e a r s  t h a t  t h e  C o m m is s io n e r s  

m i s u n d e r s to o d  t h e  i n t e n t i o n  o f  t h e  L e g i s l a t u r e ,  

b e c a u s e  t h e  p u r p o s e  o f  t h e  O rd in a n c e  u n d e r  w h ic h

t h e  g r a n t s  w ere  i s s u e d  was

!lt o  s e t t l e  c l a i m s  t o  l a n d  w i t h i n  
t h e  S e t t l e m e n t  o f  L a g o s  an d  i t s  
T e r r i t o r i e s ,  and  t o  i n s u r e  t o  
t h e  o w n e r s , h o l d e r s  o r  o c c u p i e r s  
t h e r e o f  a  good  an d  v a l i d  t i t l e  

t h e r e t o .  " 13

I t  i s  e v i d e n t  t h a t  t h e  p o w ers  c o n f e r e d  w ere

q u a s i - j u d i c i a l  a n d  t h a t  t h e  a im  was a s c e r t a i n m e n t

a: .1 r e c o r d i n g  o f  t h e  n a t u r e  o f  i n t e r e s t s  w h ic h  t h e

v a r i o u s  o c c u p i e r s  o f  l a n d  i n  L agos t h e n  h a d .  ''A

good  a n d  v a l i d  t i t l e  t h e r e t o *  c o u l d  c o m p r i s e  t h e

i n t e r e s t s  o f  a n  o w n er ,  a  l e s s e e ,  a  l i c e n s e e  o r

o rh a g s  e v e n  o f  a  b o n a  f i d e  o c c u p i e r  o f  t h e  l a n d .

A f t e r  a  num ber o f  g r a n t s  h ad  b e e n  i s s u e d  t h e

C r c in a n c e  was r e p e a l e d  by  h o .  13 o f  1 8 7 7 .

e tw e e n  1867 an d  1868 many Lfeba r e f u g e e s  p o u r e d

i  ;o L agos  and  t o  s e t t l e  them  t h e r e  C a p t a i n  G lo v e r

a p p ro a c h e d  C h i e f  O l o t o ,  t h e  h e a d  o f  a  l a n d - o w n in g

f a m i l y ,  f o r  some l a n d .  The C h i e f  g a v e  l a n d  f o r

t h e i r  s e t t l e m e n t :  n o t h i n g  was p a i d  f o r  t h e  land .

and  i t  h a s  b e e n  s u g g e s t e d  t h a t  t h e  C h i e f  ” a p p e a r s

t o  have  a c c e p t e d  t h e  p o s i t i o n  t h a t  h e  h i m s e l f  was

m e re ly  a  t e n a n t  o f  t h e  C ro w n ." ^  W ith  t h e  g r e a t e s t  
T> r  Preamble";" ~ l t a T i  c ... h i  n e t
1 4 . ”Meekj C . K. , L and  Tenure^ and  L an d Admi n i s t r a t i o n  i n

p a ,  p .  C .



100.
r e s p e c t ,  s u c h  a n  o p i n i o n  i s  m i s l e a d i n g  b e c a u s e  i t  

i g n o r e s  t h e  r e a l  n a t u r e  o f  C u s to m a ry  Law o f  l a n d l o r d  

. t e n a n t ,  t h e  s t a t e m e n t  made b y  t h e  B r i t i s h  

Governm ent i n  t h e  H ouse o f  Commons i n  1862  a f t e r  t h e  

c e s s i o n  o f  1861 t h a t  o w n e r s h ip  o f  t h e  l a n d s  i n  L ag o s  

./a , i t  t h e  C h i e f s , ^  an d  t h a t  i f  O lo to  "w as m e r e ly  a  

t e n a n t  o f  t h e  Grown" t h e  Crown w o u ld  h a v e  b e e n  e n t i t l e d  

t o  s e t t l e  t h e  r e f u g e e s  on t h e  l a n d  w i t h o u t  a s k i n g  t h e  

C h ie f  f o r  t h e  l a n d .

The l a r g e  a r e a s  o f  l a n d  o b t a i n e d  f ro m  C h i e f  O lo to

was d i v i d e d  i n t o  p l o t s  and  v o u c h e r s  e v i d e n c i n g  r i g h t s

o f  o cc u p an c y  w ere  i s s u e d  t o  t h e  a l l o t t e e s .  T h e s e

" G lo v e r  T i c k e t s , "  a s  t h e  v o u c h e r s  w ere  c a l l e d ,  l i k e

t h e  Crown g r a n t s  a l r e a d y  m e n t io n e d ,  w e re  s u b s e q u e n t l y

r e g a r d e d  a s  c o n f e r r i n g  t i t l e s  w h ic h  t h e  h o l d e r s  c o u l d
16f r e e l y  t r a n s f e r .

15* House o f  Commons Deb a t e  s T  l8fi2T~
16 „ I n  Qnik o y i  C h i  e f t  i  n i l y  v . C h i e f  S e c r e t a r y  t o t h e

G overnme n t  p .9 4 4 )  10 < 7 .4 .0 .A. 10  t h e  P r i v y  C o u n c i l  h e l d  
t h a t  i f  p o r t i o n s  o f  l a n d  l a y  w i t h i n  t h e  a r e a  c o v e r e d  by  
Crown G r a n ts  an d  n o t i c e  o f  a c q u i r i n g  s u c h  l a n d s  
c o m p u l s o r i l y  h a d  b e e n  p u b l i s h e d ,  i f  no c l a i m  was made 
u n d e r  t h e  P u b l i c  A c q u i s i t i o n  O r d in a n c e  by  t h e  o r i g i n a l  
ow ners  o f  t h e  l a n d ,  a  c o n c l u s i o n  s h o u l d  b e  a r r i v e d  a t  
t h a t  f ro m  a n d  a f t e r  t h e  d a t e  o f  t h e  O r d i n a n c e ,  t h e  
ow ners o f  Crown G r a n ts  a p p r o v e d  u n d e r  t h e  O r d in a n c e  
h a d  a c q u i r e d  a n  i n d e f e a s i b l e  t i t l e  t o  t h e  l a n d  c o v e r e d  
by t h e i r  G r a n t s  and  t h e  Crown h a d  a c q u i r e d  a  s i m i l a r  
t i t l e  t o  any  l a n d  w h ic h  r e m a in e d  u n c l a i m e d ;  
a c c o r d i n g l y  t h e  o r i g i n a l  o w n e rs  h a d  no i n t e r e s t  i n  t h e  
l a n d  c o m p u l s o r i l y  a c q u i r e d .  T hus b y  l a c h e s  o r  
i g n o r a n c e  o r  e v e n  i l l i t e r a c y  a  l a n d l o r d  may l o s e  h i s  
r i g h t s  and  a  t e n a n c y  b e  c o n v e r t e d  i n t o  a b s o l u t e  
o w n e r s h ip  1



B etw een  1881 and  1838  some 112 f u r t h e r  Crown 

; r a n t s  w e re  m a d e ^  u n d e r  a  G o v ern m en t Schem e w h ic h  

r e q u i r e d  t h e  g r a n t e e s  t o  f i l l  u p ,  w i t h i n  s i x  m o n th s ,  

c e r t a i n  swamp a r e a s  t o  w h ic h  t h e  g r a n t  r e l a t e d .

As t h e  O r d in a n c e  No. 9 o f  1869 was r e p e a l e d  i n  1877? 

t h e r e  was no s t a t u t o r y  a u t h o r i t y  f o r  t h e  i s s u i n g  o f  

t h e s e  g r a n t s  and  i t  seem s t h a t  i f  any  o f  t h e  l e n d s  

h a d  b e e n  b e lo w  h i g h  w a t e r  m ark  b e f o r e  t h e  r e c l a n a t i o n  

t h e y  w o u ld  h a v e  v e s t e d  i n  t h e  Crown i n  a c c o r d a n c e

w i t h  t h e  P r i v y  C o u n c i l  d e c i s i o n  i n  A, -G . v .  J o h n  Ho l t
IP -& O r s . °  The Crown L an d s  O r d in a n c e  o f  1908 p u t  a

s t o p  t o  t h e  p r a c t i c e  o f  i s s u i n g  Crown g r a n t s  b u t

b e tw e e n  186p  a n d  t h a t  d a t e  a b o u t  4 , 0 0 0  s u c h  g r a n t s

h a d  b e e n  i s s u e d ,  some 75% o f  th e m  r e l a t i ng; t o  l a n d

i n  L agos  I s l a n d .

The i n t r o d u c t i o n  o f  Crown g r a n t s  w as r e v o l u t i o n a r y  

and  c o n f l i c t e d  w i t h  t h e  t e r m s  u n d e r  w h ic h  some o f  t h e  

g r a n t e e s  o c c u p i e d  t h e  l a n d  i n  C u s to m a ry  Lav/. As 

Smalman S m i th ,  J .  o b s e r v e d  i n  1 8 9 2 :

"A Crown g r a n t  was m e r e l y  t h e  f o r m a l  
r e c o g n i t i o n  by  t h e  C rown o f  t h e

L o rd  H a ld a n e  u p h e l d  t h i s  v ie w  i n  1921  w hen h e  s a i d  

t h a t  t h e  i n t r o d u c t i o n  o f  t h e  s y s t e m  o f  Crown g r a n t s  

m ust b e  r e g a r d e d  a s  h a v i n g  b e e n  b r o u g h t  a b o u t  m a i n l y ,

1 7 .  Meek, L an d  T e n u r e , p ♦61 .
1 8 .  ( 1 9 1 5 )  A.*1 .599 ; 2 N . L . E . l . c f  Tew, R e p o r t , p a r a *56 .
1 9 .  A dose v .  Th e  jguee n Ts A dvoca t e  & O r s . ( 1 8 9 2 )  R . C . J . p . 4 ?

& 4 9 . ....................  ................ ..............
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i f  n o t  e x c l u s i v e l y ,  f o r  c o n v e y a n c in g  p u r p o s e s ,

an d  n o t  w i t h  a  v ie w  t o  a l t e r i n g  s u b s t a n t i v e  t i t l e s
l aa l r e a d y  e x i s t i n g .   ̂ The c o n f u s i o n  was s o  w i d e s p r e a d

t h a t  a s  l a t e  a s  1934- L o rd  B l a n e s b o r o u g h  r e m a rk e d  i n
20I dewu In a& a  & O r s . v .  Sa k a  Osh o d i  t h a t  e v e n  w hen  

t h e  g r a n t s  w e re  i s s u e d  t o  F a m i ly  H eads t h e y  s t i l l  

becam.e

Tta  s o u r c e  o f  m i s u n d e r s t a n d i n g ,  
a s  e a c h  g r a n t  on  i t s  f a c e  
p u r p o r t e d  t o  be  a  d i s p o s i t i o n  
i n  a b s o l u t e  t e r m s  i n  f a v o u r  o f  t h e  

g r a n t e e . 1*

The m i s u n d e r s t a n d i n g  was c a u s e d  n o t  o n ly  by  t h e  

a d m i n i s t r a t i o n  b u t  i n i t i a l l y ,  a t  l e a s t ,  c o n t r i b u t e d  

t o  by  t h e  C o u r t s ,  w h ic h  d i d  n o t  seem  t o  u n d e r s t a n d  

c l e a r l y  t h e  e x a c t  n a t u r e  o f  t h e  r i g h t s  o f  t h e  C h i e f s  

an d  F a m ily  H eads i n  t h e  l a n d s  b e l o n g i n g  t o  t h e i r  

co m m u n ity .  F o r  e x a m p le ,  t h e  d i s t i n g u i s h e d  j u d g e ,

3malman S m i th ,  C . J . ,  o b s e r v e d  i n  A j o se  v . The Q ueen*s 

A d v o c a te  &_ O rs . '

,rThe a b s o l u t e  o w n e r s h ip  o f  l a n d  
h a s  n e v e r ,  a s  f a r  a s  my e x p e r i e n c e  
t e a c h e s  me, b e e n  a c lm o w le d g e d  i n  
T o m b  a l a n d  a s  i n h e r e n t  i n  
s o v e r e i g n t y  o f  t h e  K in g s  o f  t h e  

c o u n t r y , f* 2

y e t  h e  g o e s  on  t o  s a y ,

‘*but t h e r e  i s  u n d o u b t e d l y  a  n a t io n a .1  
p r o p r i e t a r y  r i g h t  w h ic h  i s  v e s t e d  i n  
t h e  K in g  an d  h i s  c h i e f  o r  C o u n c i l  a s  
r e s p e c t i n g  t h e  co m m u n ity  who e l e c t  
o r  a p p o i n t  th em  o r i g i n a l l y  and  who 
c o n j o i n t l y  may e x e r c i s e  t h e  r i g h t  o f  

a l i e n a t i o n .  ** 2
2 0 7  U ¥ 3 4 ) 'X T c 7 9 9  a t  p . 1 0 1 .  ' : ’ ~
l a .  Amodu  T i . la n i  y .  S ec  . S o u t h e r n  P r o v i n c e s  (1 9 2 1 )  3 N .L .R .

Q. b T . 3 o .
a s r c i g g a  1 . ( 1392) 2 . C . J . 4 7 . 2 . a t  p . 4 3 .



. . i t h  t h e  g r e a t e s t  r e s p e c t ,  t h i s  e x p l a n a t i o n  o f  t h e

r i p  . ts  o f  a C h i e f  s o u n d s  o b sc u ru m  p e r  o b s . c u r i u s .

I t  i s  s u b m i t t e d  t h a t  w h a t  i s  v e s t e d  i n  t h e  K in g

o r  h i s  C h i e f s  o r  C o u n c i l  i s  n o t  " a  n a t i o n a l

r o p r i e t a r y  r i g h t "  b u t  a d m i n i s t r a t i v e  c o n t r o l .

'-.lie;/ h a v e  no  t i t l e  t o  s u c h  l a n d s  a t  a l l  b u t  o n ly

che c o n t r o l  o f  i t s  u s e  an d  t h i s  c o n t r o l  m u s t  b e

e x e r c i s e d  i n  a c c o r d a n c e  w i t h  n a t i v e  la w  a n d  c u s to m .

The p r o b le m  o f  Crown g r a n t s  was f u r t h e r

c o m p l i c a t e d  by  t h e  f a c t  t h a t  t h e  G ov ern m en t a s su m e d

t h a t  u n o c c u p ie d  l a n d s  i n  t h e  C o lo n y  w e re  r e s  n u l l i u s ^

and  t h e r e f o r e  Crown p r o p e r t y  w h ic h  c o u l d  b e  g r a n t e d

i n  f e e  s i m p l e .  The r o o t  o f  t h i s  p r o b le m  l a y  i n  t h e

e f  c c t  o f  t h e  T r e a t y  o f  C e s s i o n .  The J e s t  A f r i c a n  L an d s

C om m ittee  h a d  s a i d  t h a t

"The G overnm en t m a i n t a i n s  t h e  p o s i t i o n  
t h a t  t h e s e  t r e a t i e s  c o n s t i t u t e d  a c t u a l  
c e s s i o n s  o f  l a n d ,  an d  t h a t  no  p r i v a t e  
o w n e r s h ip  o f  l a n d  r e f e r r e d  t o  i n  th e m  
c a n  e x i s t  e x c e p t  u n d e r  g r a n t s  f ro m

t h e  C ro w n ."  4

nc t h e  same t im e  d t o k e r  J . , i n  O n is iw o  v # A . -G ."

o b s e r v e d  t h a t
"The Crown h a s  i n  t h e  l a s t  f i f t y  y e a r s ,

s i n c e  t h e  C e s s i o n ,  by  i t s  A c t s ,  D eeds
a n d  O r d i n a n c e s ,  s t e a d f a s t l y  r e c o g n i s e d  
r i g h t s  o f  p r i v a t e  o w n e r s h ip  i n  e v e r y  

p o s s i b l e  w a y ."  6
*J. But~ a s  Ta l b o t  ~ c o r r e c t l y  s t a t e s , !*There i s  no v a c a n t  o r  

u n c l a im e d  l a n d  -  n o t  a s i n g l e  y a r d  o f  t h e  c o u n t r y  b u t  i s  
t h e  p r o p e r t y  o f  some p e o p l e  o r  o t h e r ,  t h o u g h  i n  t h i n l y  
p o p u l a t e d  r e g i o n s  t h e  b o u n d a r i e s  may b e  v a g u e  an d  i l l -  
d e f i n e d . "  The P e o p l e s  o f  S o u t h e r n  N i g e r i a ,Vo1 . 1 l i p • 6 8 0 .  

4 .  r e p o r t , p a r a .  1 0 4 7 ,p a g e  1 2 4 . c f  . ' J e b e r , S . i n  The -
C o m m iss io n er  o f  L a n d s  ‘ . L ru  ( 1912) L . K . . C . A.
d u t a n  O n is iw a  v . A . -  -*77*

6 .  a t  p .  1 8 .
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T h re e  y e a r s  a f t e r  t h i s  d e c i s i o n  t h e  P r i v y  C o u n c i l

h e l d  t h a t  t h e  C e s s i o n  o f  l a n d  t o  t h e  Crown d i d  n o t

im p ly  s u r r e n d e r  o f  s o v e r e i g n t y  and  j u r i s d i c t i o n

a l o n e ? t o  t h e  e x c l u s i o n  o f  p r o p e r t y ,  b u t  t h a t  t h e

r i g h t s  o f  t h e  p r e v i o u s  o c c u p i e r s  r e m a in e d  u n a l t e r e d
7u n l e s s  and  u n t i l  m o d i f i e d  by  l a t e r  l e g i s l a t i o n . (

I t  was o n ly  i n  1921 t h a t  t h e  P r i v y  C o u n c i l  

d e m o n s t r a t e d  t h a t  t h e  r a d i c a l  t i t l e  p a s s e d  t o  t h e  

Crown was i n  s u b s t a n c e  l i m i t e d  t o  r i g h t s  o f  

a d m i n i s t r a t i v e  i n t e r f e r e n c e 0 -  and  f o l l o w i n g  t h i s  

v ie w  t o  i t s  l o g i c a l  c o n c l u s i o n ,  t h i s  r i g h t  m u s t  b e  

e x e r c i s e d  i n  a c c o r d a n c e  w i t h  la w ,  an d  t h e r e f o r e ,  

e v e n  w h e re  t h e  Crown p u r p o r t s  t o  g r a n t  u n q u a l i f i e d  

f e e  s im p le  t i t l e ,  t h a t  t i t l e  i s  n e v e r t h e l e s s  l i m i t e d  

o n ly  t o  t h e  n a t u r e  o f  t h e  i n t e r e s t  w h ic h  t h e  g r a n t e e  

co u ld , h o l d  u n d e r  t h e  c u s to m a r y  la w  r e l a t i n g  t o  t h e  

l a n d . y

The c o n f u s i o n  c r e a t e d  by  t h e  Crown g r a n t s

was so  g r e a t  and  t h e  l i t i g a t i o n  so  f r e q u e n t  t h a t

d e l i v e r i n g  t h e  ju d g e m e n t  o f  t h e  P r i v y  C o u n c i l  i n
103 4 ,  i n  B rim ali B a lo g u n  & Or s .  v .  C i i s

" T h e i r  L o r d s h i p s  t h i n k  i t  r i g h t  
- t o  e x p r e s s  t h e  o p i n i o n  t h a t  t h e  

w id e  d i f f e r e n c e s  o f  o p i n i o n  o f  
l e a r n e d  J u d g e s  a s  t o  t i t l e s  t o  
l a n d  i n  L a g o s  d i s c l o s e d  i n  t h e  
p r e s e n t  c a s e  an d  i n  a num ber o f

7 rAr-T?rT r j n m r n T n r f s7 [ i9 i5 ) ' n o ^ 3997 r i r r L r u n 7
. Lu Ti . t a n i  y . D e c r e t a i y  o f  S o u t h e r n  E l  : e r i a  (1 9 2 1 )  2 AC

3 9 9 - ..............................................
9 -  O y p ic^  V. ArtelP ( 1 9 5 7 )  2 A .3 . R . 785 .
1 0 . ( 1 9 5 4 )  P . O . ( N o . 46  o f  1 9 3 4 )  D e c i s i o n .



o a s e s  t o  w hich, r e f e r e n c e  h a s  b e e n  
m a d e , an d  t h e  f r e q u e n t  a c t i o n s  i n  
u'f e  G o u r t  s t  o w ii ic h  t h e  s e d o u b t  s  
g iv e  r i s e ,  make i t  d e s i r a b l e  t o
d e a l  w i t h  t h e s e  q u e s t i o n s  by

l e g i s l a t i o n . :t 11

I n  v ie w  o f  t h i s  sug. e s t i o n  t h e  G overnm ent

i  v i s e d  f i r  M ervyn  fe w  t o  i n q u i r e  i n t o  t h e  t i t l e

o f  la n d  i n  L a g o s .  As a  r e s u l t  o f  some o f  h i s
l 9re c o m m e n d a t io n s  ~ f o u r  O r d in a n c e s  w e re  e n a c t e d ,

i n c l u d i n g :

( i ) t h e  G rown G r a n t s  (L a g o s  O r d i n a n c e ,  194-7*^
0.3  o f  t h i s  O rd in a n c e  d e c l a r e d  a n d  c o n f i r m e d

14f. j j  v a l i d i t y  o f  c e r t a i n  g r a n t s  made b e tw e e n  1 2 t h .

Ju 4 e  1933 an d  1 8 t h .  A p r i l  1918 t o g e t h e r  w i t h  g r a n t s

made u n d e r  t h e  p r o v i s i o n s  o f  t h e  A p e te d o  L an d s
15 / 15O rd in a n c e ,  and  t h e  A r o t a s  (Grow n G r a n t s )  O r d i n a n c e ,

and  a l s o  d e c l a r e d  t h a t
,fe a c h  o f  s u c h  g r a n t s  s h a l l  b e  deem ed 

t o  h a v e  v e s t e d  i n  t h e  g r a n t e e  a n  
e s t a t e  f r e e  f ro m  c o m p e t in g  i n t e r e s t s  
an d  r e s t r i c t i o n s ,  r e c o g n i s e d  by  
n a t i v e  Law and  c u s to m ,  a s  a t  t h e  
d a t e  o f  t h e  g r a n t  a f f e c t e d  s u c h

e s t a t e

-J.5 p r o v i d e s  t h a t  w h e re  s u c h  e s t a t e  h a s  b e e n  

d e a l t  w i th  i n  s u c h  a  way a s  t o  f r e e  i t  f ro m  t h e  

o p e r a t i o n  o f  N a t i v e  Law an d  c u s to m  t h e n  i t  s h a l l  be  

deemed t o  b e  f r e e  f ro m  t h e  a p p l i c a t i o n  o f  c u s to m a r y  

Law. T h is  e n i g m a t i c  p r o v i s i o n ,  a s  w i l l  b e  s e e n  l a t e r ,

1 1 .  A t p .  7»
1 2 . d e p o r t  on  T i t l e  t o  L and  i n  L a g o s , 1939 •
1 1 .  :o . l3  o f  1947) now C a p .4 4  o f  Laws o f  t h e  F e d e r a t i o n

1958, v o l .  2 p . 1 0 1 9 .  '
1 4 . L i s t e d  i n  t h e  S c h e d u le  t h e r e t o .
15* t h e  p a r a g r a p h s  a f t e r  t h e  n e x t .



106.
c o n s t i t u t e s  one o f  t h e  m a j o r  p r o b l e m s  o f  

i n t e r p r e t a t i o n  f o r  t h e  O r d i n a n c e  g i v e s  no  c l u e

as  t o  w h a t w i l l  be  t a k e n
" t o  f r e e  s u c h  e s t a t e  f r o m  any  

i n t e r e s t  o r  r e s t r i c t i o n  w h i c h  
by  n a t i v e  law  a n d  c u s to m  
a f f e c t  e d t h e  s am e. ?1

1 6( i i ) The A r o t a  (Grown Gra n t s )  Qit i i n a n c e ,  1 9 4 7 ,

r e l a t e d  t o  g r a n t s  made t o  a n  " a r o t a "  o r  "
" a n y  p e r s o n  who h a s  a t t a c h e d  

h i m s e l f  t o  t h e  h o u s e h o l d  o f  
a  C h i e f  and  who o c c u p i e s  l a n d  
s u b j e c t  t o  t h e  c o n t r o l  o f  

s u c h  C h i e f "  17

The O rd in a n c e  d e c l a r e d  an d  c o n f i r m e d  t h e  v a l i d i t y

o f  Crown g r a n t s  t o  t h e s e  a r o t a s  b u t  b y  S . 4- p r e s e r v e d

t h e  c u s to m a r y  r e v e r s i o n a r y  r i g h t s  o f  t h e  C h i e f  on t h e

" f a m i l y  o f  t h e  s u c c e s s o r  i n  t i t l e  
t o  s u c h  ar_ a r o t a  f a i l i n g  o r  b e c o m in g  
e x t i n c t ,  t h e  C h i e f  t o  w hose  h o u s e h o l d  
t h e  a r o t a  named i n  t h e  g r a n t  was 
a t t a c h e d ,  o r  t h e  s u c c e s s o r  i n  t i t l e  
t o  s u c h  a  C h i e f . "

( i i i )  The A p e ted o  L ands Ord i n a n c e , 1 9 4 - 7 , v a l i d a t e d 1  ̂

t h e  g r a n t s  made i n  S p e t e d o  D i s t r i c t  o f  L ag o s  a n d  

p r o v i d e d  f o r  t h e  e n f r a n c h i s e m e n t  o f  t h e  t e n e m e n t s

o f  t h o s e  g r a n t e e s  who w ere  n o t  p a y i n g  r e n t  t o  t h e  

C h i e f  i n  r e s p e c t  o f  t h e i r  t e n e m e n t s .  S u c h  

e n f r a n c h i s e m e n t  t a k e s  p l a c e  u p o n  t h e  g r a n t e e  p a y i n g  

5 sum e q u a l  t o  2}£ p e r  c e n t ;  o f  t h e  c a p i t a l  v a l u e  o f

1 3 7  NoVl9 o f  194-7", now”Cap*. 1A oiT 1 9 5 8 , V o l  . 1 ,  p . 1 0 5 .
1 7 . i b j l d .  S . 2 .
1 8 . h o . 2 0  o f  194-7, now C a p . 61 o f  1 9 5 8 ,v o l . 2 ,  p .  1 2 2 0 .
1 . S S . 5 and  4-.
10. N o .21 o f  194-7, now C a p . 75 o f  1 9 5 8 , V o l . 5 ,  p .  1 5 3 9 .



t  .e l a n d ,  i n c l u d i n g  any b u i l d i n g s  t h e r e o n .  On 

r /::ient b e i n g  m ade, t h e  C h i e f  o r  C o m m is s i o n e r  o f  

L ands i n  c e r t a i n  c a s e s  'was bound  t o  e x e c u t e ,  a  d e e d  

i e n f r a n c h i s e m e n t  i n  t h e  p r e s c r i b e d  f o rm  an d  t h e

t e n e m e n t  s h a l l  b e  d i s c h a r g e d

’' f ro m  a l l  i n c i d e n t s  o f  t e n u r e  
u n d e r  n a t i v e  law  and  c u s t o m  
w h ic h  o p e r a t e  i n  f a v o u r  o f  

C h i e f  O s h o d i . 11 1 .

( i v )  The G lo v e r  S e t t l e m e n t  O r d i n a n c e ,  194-7“ , d e a l t

; : i t h  l a n d s  w h ic h  w ere  t h e  s u b j e c t  o f  ffG l o v e r  T i c k e t s '*

e x p l a i n e d  a b o v e /*  \ The Crown was d i v e s t e d  o f  any

t i t l e  o r  c l a im s  o f  t i t l e  t o  t h e  l a n d ,  r e f e r r e d  t o

t h e r e i n , ' \ and  i t  was p r o v i d e d  t h a t  c e r t i f i c a t e s  o f

t i t l e  s h a l l  be  i s s u e d  i n  c a s e s  w h e r e  c l a i m s  w e re
7

p r o v e d . ^ U n p ro v e d  o r  c o n f l i c t i n g  c l a i m s  w e re  t o  b e

r e f e r r e d  t o  t h e  H ig h  C o u r t  o f  L a g o s ,  w h i c h ,  i f

f,n o t  s a t i s f i e d  t h a t  t h e  c l a i m a n t ’ s  
r i g h t  t o  t h e  u s e  an d  o c c u p a t i o n  
o f  t h e  l a n d  t h e  s u b j e c t  o f  t h e  c l a i m  
i s  d e r i v e d  f ro m  a  p r e d e c e s s o r  i n
t i t l e  t o  whom a  G-lover T i c k e t  was 

i s s u e d , '*

' ' t e r  t a k i n g  i n t o  c o n s i d e r a t i o n  a l l  t h e  c i r c u m s t a n c e s ,

i n c l u d i n g  lo n g  c o n t i n u e d  and u n d i s t u r b e d  p o s s e s s i o n ,

n an  i s s u e  a  p r o v i s i o n a l  o r d e r  f o r  a  c e r t i f i c a t e ,

’u n l e s s  b e f o r e  t h e  e x p i r a t i o n  o f  
s u c h  p e r i o d  a s  t h e  C o u r t  may 
s p e c i f y  i n  t h e  O r d e r ,  an y  p e r s o n  
o t h e r  t h a n  t h e  c l a i m a n t  t h e n  
b e f o r e  t h e  C o u r t  h a s  c l a i m e d  t i t l e  

t o  s u c h  l a n d . 1* 4
1 .  p T 102 y S i i a p t  e r  2 .  "
c .  •  S . r  v _ > .  ,



1 0 8 .

. .e J . u b l i c  L ands  A c q u i s i t i o n  O r d i n a n c e  an d  

tA e Crown L ands O rd i n a n c e  a p p l y  i n  t h e  same way 

t o  Lagos a s  t o  o t h e r  p a r t s  o f  S o u t h e r n  N i g e r i a  

t i e s e  two O r d i n a n c e s  w i l l  t h e r e f o r e  h e  

ex;: l a i n e d  i n  t h e  n e x t  s e c t i o n .  The l e g i s l a t i o n s  

j o  f a r  d e s c r i b e d  h av e  gone a  l o n g  w ay ,  b u t  n o t  a l l  

the way, t o  r e m o v in g  t h e  d i f f i c u l t i e s  c r e a t e d  by  

t h e  i n t e r a c t i o n  o f  c u s to m a r y  s y s t e m s  o f  l a n d  t e n u r e  

w i t h  t h e  i n t r o d u c e d  E n g l i s h  s y s t e m .  I t  seem s t h a t  

any  b o ld  r e f o r m e r  o f  t h e  l a n d  la w  m u s t  go r i g h t  

b a c k  t o  t h e  i n t e n t i o n s  o f  t h e  l e g i s l a t u r e  o f  1 8 6 J  

and  a s c e r t a i n  " t h e  t r u e  and  r i g h t f u l  ow ners  o f  l a n d  

i n  Lagos" an d  any  i n t e r e s t s  e x i s t i n g  t h e r e i n  and  

t h e n  p r o v i d e  a  p e r m a n e n t  r e c o r d  o f  s u c h  f i n d i n g  by  

a  modern s y s t e m  o f  c o m p u ls o r y  r e g i s t r a t i o n .

I n d e e d  a C om m ission  r e c e n t l y  a p p o i n t e d  a f t e r  a  

c a r e f u l  e x a m i n a t i o n  o f  t h e  s i t u a t i o n  recom m ended"

( 1 )  The e n a c tm e n t  o f  a  s im p le  l a w  o f  p r e s c r i p t i o n  

and l i m i t a t i o n  on t h e  l i n e s  w h ic h  e x p e r i e n c e  f ro m  

e a r l y  t im e  h a s  p r o v e d  t o  be  b o t h  n e c e s s a r y  a n d  f a i r .

( 2 )  The p r o v i s i o n  o f  a  p r o c e s s  o f  s y s t e m a t i c  

’a d j u d i c a t i o n "  o f  t i t l e s  t o  l a n d  w i t h  a  v i e w  t o  t h e  

r e g i s t r a t i o n  o f  a l l  t i t l e s  i n  t h e  F e d e r a l  T e r r i t o r y .

(3 )  The amendment o f  t h e  R e g i s t r a t i o n  o f  T i t l e s  

O rd in an ce  so  t h a t  i t  w i l l  p r o v i d e  a  f i r m  b a s i s  on

. \ c : . a l l  f o t l e s -  w i l l  r e s t  w h i l e  a t  t h e  same t im e
pY A R e p o r t  c n  R e g is  t r r i  on 'Y f~  TT tT e  s~ to "  L and  i n  L a g o s ,

1957) p a r a s .  5 7 - 5 9 ,  6 5 - 7 0 .



109

n u k in g  p r o p e r  p r o v i s i o n  f o r  t h e  c o n d u c t  o f  a l l  t h e  

m a t t e r s  w h ic h  p r o p e r l y  c o n c e r n  L ag o s  l a n d o w n e r s «i n  

c o n n e c t i o n  w i t h  t h e i r  l a n d s .

T h ese  re c o m m e n d a t io n s  a r e  v e r y  u s e f u l  an d  a s  

lo n g  a s  a d e q u a te  p r o v i s i o n  i s  made f o r  t h e  p r o t e c t i o n  

o f  f a m i l y  l a n d s  on  t h e  R e g i s t e r  a n  e n a c tm e n t  b a s e d  on 

t  em w i l l  s o l v e  much o f  t h e  p r e s e n t  c o n f u s i o n  r e l a t i n g  

t o  l a n d s  i n  L a g o s .  One d i f f i c u l t y  m u s t ,  h o w e v e r ,  n o t  

be o v e r lo o k e d :  i n  c u s to m a r y  la w  p r e s c r i p t i o n  was

unknown an d  any  p r o p o s a l  f o r  e n a c tm e n t  o f  a  s im p le  la w  o f  

; r e s c r i p t i o n  m ust b e  p r e c e d e d  by  a  w id e  p u b l i c  e d u c a t i o n  

o f  i t s  u s e f u l n e s s  o t h e r w i s e  t h e  i s s u e  may becom e p o l i t i c a l  

an d  n o t  l e g a l .

0 .  SOUTHERN NIGERIA.

T h is  t e r r i t o r y  c o v e r s  t h e  p r e s e n t  E a s t e r n  an d  

; e s t e r n  R e g io n s  w h ic h ,  a s  e x p l a i n e d  b e f o r e ,  was f i r s t

c o n s t i t u t e d '  i n t o  t h e  P r o t e c t o r a t e  o f  S o u t h e r n  N i g e r i a  

R.e Orel o r - i n - C o u n c i l  o f  2 9 t h .  D ec em b e r ,  1899*

I n  p u r s u a n c e  o f  t h e  p o l i c y  o f  p r e s e r v i n g  t h e  

l a n d  f o r  t h e  n a t i v e s  t h e  f i r s t  e n a c tm e n t  o f  t h e  

S o u t h e r n  N i g e r i a n  P r o t e c t o r a t e  was t h e  N a t i v e  L ands  

a c q u i s i t i o n  P r o c l a m a t i o n ,  1 9 0 0 . '  I n  s p i t e  o f  v a r i o u s
7

a, t  ■ d a e n t s , t h e  p r o v i s i o n s  o f  t h i s  n r o c t a r n a t i o n  h a v e  

not; 1 s e n  a l t e r e d  i n  p r i n c i p l e  an d  now fo rm  t h e

s u b s t a n c e  o f  t h e  la w  r e l a t i n g -  t o  l a n d  i n  E a s t e r n  a n d
b . '67 T o f  if  oof
. Amended by No. 1 o f  1 9 0 8 , N o .3 o f  1 9 0 8 ,  No. 32 o f  1 9 1 7 ;

3a] *44 o f  1 9 4 8 .
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we .ern Nigeria on the e s ta b lis h m e n t  o f  th e

f e d e r a t i o n .  I n  t h e  E a s t e r n  R e g io n  i t  e x i s t s  a s
8sh e  A c q u i s i t i o n  o l  d^and by A l i e n s  Lav/, 1 9 5 8 ,  a n d

i  ode V est a s  t h e  N a t i v e  L an d s  A c q u i s i t i o n  Lav/,
q '

1 9 5 2 ."  B o th  o f  t h e s e  L ws p r o v i d e  t h a t  a l i e n s

e r e  n o t  t o  a c q u i r e  l a n d  o r  a n y  i n t e r e s t  o r  r i g h t

i n  o r  o v e r  any  l a n d  f ro m  a  N i g e r i a n  u n l e s s  s u c h

a l i e n  h a s  b e e n  a p p r o v e d  i n  w r i t i n g  b y  t h e  M i n i s t e r ^

o r  G o v e rn o r , 'Ll an d  t h e n  o n ly  u n d e r  a n  i n s t r u m e n t

, /h ic h ,  and t h e  t e r m s  w h e r e o f ,  h a v e  a l s o  b e e n  s o

a p p ro v e d .  And w h e re  s u c h  r i g h t  o r  i n t e r e s t  h a s

be  .... l a w f u l l y  a c q u i r e d  by  a n  a l i e n ,  i t  c a n n o t  b e

t r a n s f e r r e d  o r  t r a n s m i t t e d  o r  o t h e r w i s e  d i s p o s e d

o f ,  o r  be s o l d  t o  an y  o t h e r  a l i e n  u n d e r  an y  p r o c e s s

o f  law  w i th o u t  s u c h  a p p r o v a l .  Any i n s t r u m e n t

end  any t r a n s a c t i o n  u n d e r  w h ic h  a n  a l i e n  p u r p o r t s

t o  a c q u i r e  i n t e r e s t  i n  l a n d  an d  w h ic h  h a s  n o t

r e c e i v e d  t h e  n e c e s s a r y  a p p r o v a l  i s  n u l l  an d  v o i d

i o f  no l e g a l  e f f e c t . ^  An a l i e n  who o c c u p i e s

l a n d  u n l a w f u l l y  s h a l l  be  g u i l t y  o f  a n  o f f e n c e  and

on c o n v i c t i o n  s h a l l  be  l i a b l e  t o  a  f i n e  o f  £ 1 0 0  o r
14im p r is o n m e n t  f o r  12 m o n th s .

8* No. I I  o f  1 9 5 8 .
d . h o .  4  o f  1952 a s  am ended b y  N o .6 o f  1 9 5 8 .
1 0 . a c q u i s i t i o n ,  o f  l a nd by  A l i e n s  Lav/, 1 9 5 8 ,E . R . S . 4 .

A c q u i s i t i o n  Law, 1 9 5 2 .W .R. S . 3 o f  1 9 5 8 . (Now 
"Gap.30 ' o f  1 9 5 9 ) .  *

1 2 . J . R. 8 . 4 ( 2 ) ;  . / . R • 3 . 3 ( 2 ) .  8 e d  qu a e r e  w h e t h e r  t h e
l i e n  c a n  t r a n s f e r  t o  a  n o n - a l i e n - w i t h o u t  s u c h  c o n s e n t .  

I t  i .  s u b m i t t e d  t h a t  h e  may do s o  w i t h o u t  i n f r i n g i n g  t h e  
la w .

I d .  u . , 3 . 4 ( 3 )  o'.R. , 3 . 5 ( 3 ) .  1 4 . E . R . , 3 . 6 .  W.R . , S . 4 ( 2 ) .
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/h e re  any a l i e n  a p p e a r s  t o  b e  i n  u n l a w f u l

o c c u p a t io n  o f  l a n d  e j e c t i o n  p r o c e e d i n g s  may b e
15i :  d i l u t e d  by t h e  R e g io n a l  A t t o r n e y - G e n e r a l  ^ 

o r  o t h e r  o f f i c e r  d u ly  a u t h o r i z e d .  The t e r m

■'alien'* means

‘‘( a )  any i n d i v i d u a l  o t h e r  t h a n  a N i g e r i a n ,  an d

(b )  any company o r  a s s o c i a t i o n  o r  b o d y  o f  p e r s o n s

c o r p o r a t e  o r  u n i n c o r p o r a t e d  o t h e r  t h a n

( i )  a  body  c o r p o r a t e  e s t a b l i s h e d  s p e c i f i c a l l y

by o r  u n d e r  any  O rd in a n c e  o r  Lav/ w h ic h

empowers t h a t  body  t o  a c q u i r e  l a n d ;

( i i )  a  c o r p o r a t e  bo d y  i n c o r p o r a t e d  u n d e r  t h e

p r o v i s i o n s  o f  t h e  Land  ( P e r p e t u a l  S u c c e s s i o n )

O rd in a n c e  o r  any o t h e r  O r d in a n c e  o r  Law

c o n t a i n i n g  g e n e r a l  p r o v i s i o n s  f o r  i n c o r p o r a t i o n

w h ere  s u c h  c o r p o r a t e  body  i s  com posed  s o l e l y  o f

N i g e r i a n s .......................

( i i i )  a  c o - o p e r a t i v e  s o c i e t y  com posed  s o l e l y  o f

N i g e r i a n s ........................**
I t  a p p e a r s  t h a t  t h e  p r o v i s o  ( b ) ( i )  i s  n o t  l i m i t e d

by s v s e q u e n t  p r o v i s o s  ( b ) ( i i )  and  ( i i i )  a n d ,  e r  ; o , a

l i m i t e d  l i a b i l i t y  company r e g i s t e r e d  i n  N i g e r i a  u n d e r
17t h e  Com panies O r d in a n c e ,  ' e v e n  t h o u g h  i t s  m e m b e rsh ip  

i s  inr.de up s o l e l y  o f  a l i e n s ,  may n e v e r t h e l e s s  l a v / f u l l y  

ac  i u i r e  l a n d  w i t h o u t  s e e k i n g  o r  g e t t i n g  an y  a p p r o v a l

'0 . XX', "3777I 'm U .S Y "“  
16. dJ.R., s .2. ;/.r. , s .2.
l r; .How C ap . 37 o f  1958 o f-L aw s  o f  t h e  F e d e r a t i o n .
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o f  t h e  M i n i s t e r  o r  G o v e rn o r  b e c a u s e  s u c h  a  com pany 

h as  g e n e r a l  p o w e rs  t o  h o ld  l a n d  u n d e r  S e c t i o n  1 8 ( 2 )  

o f  t h e  O r d in a n c e .  I f  t h i s  v ie w  i s  c o r r e c t ,  i t  i s  

s u b m i t t e d  t h a t  t h e  p r o v i s o  ( b ) ( i )  s h o u l d  h a v e  more 

e x p r e s s l y  p r o v i d e d  t h a t  t h e  c o r p o r a t e  b o d y  t h e r e i n  

r e f e r r e d  t o  m eans a  body  com posed s o l e l y  o f  N i g e r i a n s .

I t  seem s odd t h a t  t h e  L e g i s l a t u r e  c a n  e f f e c t i v e l y  

p r o t e c t  n a t i v e s  a g a i n s t  i n d i v i d u a l  a l i e n s  b u t  n o t  

a g a i n s t  a  p o w e r f u l  c o r p o r a t i o n  made up  s o l e l y  o f  

a l i e n s .  The f a c t  t h a t  i n  p r a c t i c e  s u c h  c o m p a n ie s  

a p p ly  f o r  p e r m i s s i o n  d o e s  n o t  i n v a l i d a t e  t h e  a rg u m e n t  

t h a t  t h e y  may s t i l l  e f f e c t i v e l y  a c q u i r e  l a n d  l a w f u l l y  

w i th o u t  o b t a i n i n g  an y  a p p r o v a l .

2 . ORQV/N LANDS.
1 ft

U nder t h e  Crown L ands O rd in a n c e

111 Crown L a n d 1 means a l l  p u b l i c  l a n d s ^  i n  N i g e r i a  
w h ic h  a r e  f o r  t h e  t im e  b e i n g  s u b j e c t  t o  t h e  
c o n t r o l  o f  H er  M a je s ty  by  v i r t u e  o f  an y  
t r e a t y ,  c e s s i o n ,  c o n v e n t i o n  o r  a g r e e m e n t ,  
o r  by  v i r t u e  o f  H er  M a j e s t y ’ s  p r o t e c t o r a t e ,  
and  a l l  l a n d s  w h ic h  h a v e  b e e n  o r  may h e r e a f t e r  
b e  a c q u i r e d  by  o r  on b e h a l f  o f  H e r  M a je s t y  
f o r  any  p u b l i c  p u r p o s e  o r  o t h e r w i s e  h o w s o e v e r  
and l a n d  a c q u i r e d  u n d e r  t h e  p r o v i s i o n s  o f  t h e  
P u b l i c  L an d s  A c q u i s i t i o n  O rd in a n c e  b u t  d o e s  
n o t  i n c l u d e  l a n d s  s u b j e c t  t o  t h e  L an d s  an d  
N a t iv e  R i g h t s  O r d i n a n c e . if 2 0 .

J e f o r e  t h e  e s t a b l i s h m e n t  o f  t h e  P r o t e c t o r a t e  o f  

j o u t h e r n  N i g e r i a  i n  1 9 0 0 , t h e  R o y a l  N ig e r  Company h a d

1 8 .  Now C a p .4-5 o f  1 9 5 8 , o f  Laws o f  t h e  F e d e r a t i o n .
1 9 . But t h i s  d o e s  n o t  i n c l u d e  " p u b l i c  la n d s '*  u n d e r

C u s to m ary  Lav/.
20. Crown L ands O r d in a n c e ,  S . 2 .
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r e q u i r e d  l a n d s  i n  S o u t h e r n  N i g e r i a  u n d e r  v a r i o u s  

a g ree m e n ts  made w i t h  l o c a l  C h i e f 's . I n  1 9 0 6  t h e  

N ig e r  Lands T r a n s f e r  O rd in a n c e ’" was p a s s e d ,  

t r a n s f e r r i n g  t o  t h e  G overnm ent m o s t o f  t h e  l a n d s  

so  a c q u i r e d ,  a s  s p e c i f i c a l l y  show n i n  t h e  s c h e d u l e  

t o  t h e  O rd in a n c e .  By t h i s  means e x t e n s i v e  a r e a s  

o f  l a n d  i n  S o u t h e r n  N i g e r i a  ’became Crown L a n d s .

But t h e  N ig e r  Com pany’ s t i t l e s  w e re  i n  many c a n e s  

o f  d o u b t f u l  l e g a l  v a l i d i t y ^  and many o f  t h e  l a n d s  

i n c lu d e d  t h e r e i n  c o n t a i n e d  v i l l a g e s  w hose m em bers 

w ere  unaw are o f  any  t r a n s f e r  e i t h e r  t o  t h e  Company 

o r  t o  t h e  Crown, n e i t h e r  o f  whom i n  f a c t  e v e r  

e x e r c i s e d  any p r o p r i e t a r y  r i g h t s  o v e r  some o f  t h e  

l a n d s .  M o reo v e r  some o f  t h e  a r e a s  ‘c o v e r e d  w e re  

n o t  i d e n t i f i a b l e .  I n  19 4 5 , t h e r e f o r e ,  a n
lL

O rd in a n c e  was p a s s e d  t o  t h e  e f f e c t  t h a t  t h e  

Government n i g h t  by  O rd e r  d i v e s t  i t s e l f  o f  t h e  l a n d s  

h e l d  u n d e r  t h e  N ig e r  L ands  T r a n s f e r  O rd in a n c e  o f  

1 9 0 5 . I f  a n  O rd e r  i s  made t h e  l a n d  r e v e r t s  a s

th o u g h  i t  had  n e v e r  b e e n  t r a n s f e r r e d  t o  t h e  h o y a l
5  ■'J f hN ig e r  Company. some o f  t  r d e r s  made t o  t h i s

1 .  No. 5 o T  1 9 0 6 .
2 .  L o rd  l u g a r d ,  .Poli t i c a l  Memo r a n d a ,  No. 1 6 :  '’T i t l e s  t o  Land
3 .  i b i d .
4 .  The N ig e r  L ands T r a n s f e r  (Am endment) O r d i n a n c e , 1 9 4 5 , No.

22 o f  1 9 4 5 .
p .  e .  . N os. 28 an d  29 o f  19 4 8 , and 3 f o f  1950  -  a l l  

r e l a t i n g  t o  l a n d s  i n  t h e  O n i t s h a  D i s t r i c t  o f  E a s t e r n
N i g e r i a .
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e f f e c t  h a v e  g i v e n  r i s e  t o  p r o t r a c t e d  l i t i g a t i o n "

b e c a u se  some o f  t h e  n  t i v e s  who s e t t l e d  on  t h e

I a n .  c u r i n g  t h e  p e r i o d  o f  t h e  C o m p a n y ’ s  o c c u p a t i o n  

and I  t e r  t r a n s f e r  t o  t h e  C row n  . . e r e  now f a c e d  w i t h  

e v i c t i o n  b y  t h e  o w n e r s .

-  a r t  f r o m  t h e s e  l a n d s  t r a n s f e r r e d  by  t h e  

O rd inance  o f  1 9 0 6 , o t h e r  l a n d s  p u r c h a s e d  o r  l e a s e d

f i r  c u b l i e  p u r p o s e s  u n d e r  P u b l i c  l a n d s  a c q u i s i t i o n

7O rd iE  ; f i r  c t e d  i n  1  w e r e  i n c l u d e d  i n

j  c .. l a n d s  a s  w e r e  o t h e r  l a n d s  w h i c h  p a s s e d  t o  t h e
,

brovernment b y  t r e a t y  o f  c e s s i o n  o r  i n  a n y  o t h e r  w ay.
;

,x l i  t h e s e  l e n d s  w e r e  g o v e r n e d  b y  u h e  C r o w n  L a n d s  

ic:an/cement P r o c l a m a t i o n ,  1 9 0 6 ,  "' w h i c h ,  w i t h  v a r i o u s  

a m e n d m e n t s h a s  now b e e  Jr< a n d s  O r d i n a n c e ,  1998.  

•is i t  s t a n d s  a t  p r e s e n t  t h e  O r d i n a n c e  p r o v i d e s  t h a t

c o n s e n t  o f  t h e  S e c r e t a r y  o f  S t a t e , ^  now t h e

1 .  Any Crown Lam . . J u a i l  n o t  be s o l d  w i t h o u t  t h e

m e t a 
1 OeM i n i s t e r  o f  L a n d s . " ’

2. L e a se s  may be  g r a n t e d  t h e r e o f  f o r  any  t e r m ,  o r  t o
11n a t i v e s  f o r  a n  i n d e f i n i t e  t e r m ,  ‘ a n d  s u r r e n d e r

of  l e a s e s  may b e  a c c e p te d  and  c o v e n a n t s  may b e

w h o l ly  o r  p a r t i a l l y  r e m i t t e d .
I .  e .~~l.odiTinye v .  . u a t q?ni T l 9 55) 1 V . L . R .  233 , a n d ______

a b i s i  ’ Ors»  y »  I  • . (1 9 5 9 )  J . A . L . 1 8 2  b o t h  i n  t h e
PrTvy C o u n c i l .

7 .  3ee b e lo w  8 .  N o . 8 o f  1 9 0 6 .
N o s .  13  o f  1 9 0 8 ;  7  o f  1 9 1 8 ;  2 ?  o f  1 9 3 5 ;  2  o f  1 9 4 1 ;  3 o f
194?; 131 o f  19545 47  h 78 of 1355 •

1 0 . i b i d .  S . 3*
I C e . h e : A s s ig n m e n t  o f  R e s p o n s i b i l i t y  t o  M e m b e rs  o f  t h e  

'J . c i . .  o f  M i n i s t e r s  u n d e r  t i n  C o n s t i t u t i o n :  G o v t .
N o t ic e  No. 1 1 7 ,  i - i  V o l . 4 2 ,  N o .4  o f  G a z e t t e ,  1 3 t h .  J a n u a r y
1955, p .  6 8 .  ,

I I .  3 . 4 .  . 1 4 .  S .  5 ( a ; .
 _



3 . i i c o n s e s  f o r  t a k i n g  o f  b u i l d i n g  m a t e r i a l s  may

be r a n t e d  b u t  l i c e n s e s  so  g r a n t e d  s h a l l  n o t
15l e  t r a n s f e r a b l e  •

4 .  J e r t a i n  c o v e n a n t s  a r e  i m p l i e d  i n  t h e  g r a n t s ,  

sued, a s  c o v e n a n t  n o t  t o  a s s i g n  o r  s u b l e t  

/ / i t l iou t  c o n s e n t ,  and  f o r  p e r i o d i c  r e v i s i o n

of r e n t s .  B u i l d i n g s  e r e c t e d  on t h e  l e a s e d  

r e m i s e s  may p a s s  t o  t h e  Grown on d e t e r m i n a t i o n

o f  t h e  l e a s e  b u t  i f  t h e  t e rm  i s  l e s s  t h a n

y e a r s ,  s u c h  b u i l d i n g s  may be rem oved  b y  t h e  

l e a s e e  o r  p u r c h a s e d  by  t h e  G o v e rn m e n t . 1‘~r 

5* B ig h ts  o v e r  w a t e r ,  f o r e s h o r e  o r  m i n e r a l s  a r e

r e s e r v e d  u n l e s s  t h e  c o n v e y a n c e  e x p r e s s l y  c o n f e r
15s u c h  r i g h t s . J

5 .  I f  Grown Land i s  s o l d  o r  l e a s e d  i t  c a n  b e  re s u m e d

t im e  w i t h o u t  c o m p e n s a t io n  f o r  t h e  l a n d  b u t
16f o r  t h e  b u i l d i n g s  o r  any  c r o p s  d e s t r o y e d .

7 .  Grown L ands  m u st be  s u r v e y e d  b e f o r e  s a l e  o r

l e a s e  and  t h e  p u r c h a s e r  m ust a t  a l l  t i m e s
17m a i n t a i n  t h e  b o u n d a r y  m ark . {

3 .  I t  i s  a n  o f f e n c e  t o  occupy  Grown L and  u n l a w f u l l y  

and t h e  o f f e n d e r  i s  l i a b l e  t o  a  f i n e  o f  £ 5 0 .^"°

9 . f h e  A t t o r n e y - G e n e r a l  may r e c o v e r  b y  p r o c e s s  o f
1 Qlaw  any Grown L ands i n  u n l a w f u l  o c c u p a t i o n .  J

13- 3 . 6 .  1 4 .  S S .7 - 1 6 .  1 5 .  3 3 ,  2 0 - 2 3 .
16 . 3 .2 4 .  1 7 . S 3 , 2 6 - 2 8 .  1 8 .  S . 3 6 ,  b u t  s e e

_-o;-Gh_ o f  , / e s t e r n  N i g e r i a  v . 0 . ff. A . 0 . , O shogbo (1 9 5 8 )
. ,  »  1  i .  n  «  - . .’L  a - •
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1 0 .  The O rd in a n c e  d o e s  n o t  a p p l y  t o  N o r t h e r n  

20N i g e r i a ,  '  b e c a u s e  t h e  l a n d s  t h e r e  a r e  

g o v e r n e d  by  t h e  L and  an d  N a t i v e  S i g h t s  

O rd in a n c  e . ^
p

The T o w n sh ip  O rd in a n c e  em powers t h e  G o v e rn o r  

t o  s e t  a s i d e  an y  Grown L ands  w h ic h  may b e  r e q u i r e d  

by  a  T o w n sh ip  C o u n c i l  o r  l o c a l  a u t h o r i t y ,  and Crow n 

L ands may b e  t r a n s f e r r e d  t o  a  l o c a l  g o v e rn m e n t  C o u n c i l
Zl

e s t a b l i s h e d  u n d e r  t h e  L o c a l  G overnm en t L a w . ’

A p a r t  f ro m  t h e  ab o v e  O r d in a n c e s  c o v e r i n g  t h e  

w h o le  o f  S o u t h e r n  N i g e r i a ,  L o c a l  A u t h o r i t i e s  a r e  

em pow ered t o  make Bye-Laws"' f o r  t h e  o c c u p a t i o n  o f  

l a n d  w i t h i n  t h e  a r e a s  o f  t h e i r  j u r i s d i c t i o n .  A 

num ber o f  t h e s e  B ye-Law s h a s  b e e n  p a s s e S  t o  t h e  

e f f e c t  t h a t  t r a n s a c t i o n s  r e l a t i n g  t o  l a n d  b e tw e e n  

a  n a t i v e  o f  t h e  a r e a  and a  n o n - n a t i v e  o r  b e tw e e n  

n o n - n a t i v e s  m u s t s a t i s f y  t h e  c o n d i t i o n s  l a i d  down 

i n  t h e  Bye-Lav/, o t h e r w i s e  t h e  t r a n s a c t i o n  w i l l  b e  

n u l l  an d  v o i d .  " N a t i v e  o f  t h e  a r e a "  m eans an y  

p e r s o n  who i s  e l i g i b l e  by  l o c a l  c u s to m a r y  la w  t o  

i n h e r i t  l a n d  o r  t h e  u s e  o f  l a n d  wri t h i n  t h e  a r e a .

2 0 .  Crow n L an d s  O r d i n a n c e ,  S . 2 .
1 .  S ee  b e lo w ,  p .  i 2off
2 .  HD 2,^ | 9 f7,
J .  I n  t h e  E a s t e r n  R e g io n  P o r t  H a r c o u r t ,  A ba, U m n a t r i a  an d

Gnugu a r e  a d m i n i s t e r e d  by  t h e  L o c a l  A u t h o r i t y .
4 .  E . R . L o c a l  G overnm en t Law/, 1955 * S . 8 1 . ,  19Co £. i i .
5 .  E .R .  L o c a l  G overnm en t Law, 1955? S S .8 1 ,  8 6 . ,  i q&o
6 .  e . g .  E .R .  I g b o  E t i t i  D i s t r i c t  C o u n c i l  ( A l i e n a t i o n  o f  

L a n d )  B ye-Law , 1 9 5 9 ,  N o .556 o f  1959-
I s i  D i s t r i c t  C o u n c i l  ( A l i e n a t i o n  o f  L an d )  B ye-L aw , 1959-
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But t h e  B ye-Law s do n o t  a p p l y  t o  t r a n s a c t i o n s  

g o v e r n e d  by  t h e  A c q u i s i t i o n  o f  L and  b y  A l i e n s  

Law a n d  t h e  N a t i v e  L ands  A c q u i s i t i o n  Law.

The u p s h o t  o f  t h e  w h o le  i s s u e  i s  t h a t  i f  

a  n o n - N i g e r i a n  w i s h e s  t o  a c q u i r e  l a n d  i n  S o u t h e r n  

N i g e r i a  he  m u s t com ply  w i t h  t h e  A c q u i s i t i o n  o f  

Land  by  A l i e n s  Law; a  N i g e r i a n  m u s t  com ply  w i t h  

t h e  A l i e n a t i o n  o f  L and  Bye-Law o f  t h e  L o c a l  

A u t h o r i t y  o f  t h e  a r e a  i n  w h ic h  t h e  l a n d  i s  

s i t u a t e d  u n l e s s  h e  i s  a  n a t i v e  o f  t h a t  a r e a  o r  

u n l e s s  s u c h  a  Bye-Law  d o e s  n o t  y e t  e x i s t .

D. NORTHERN NIGERIA.

On t h e  e s t a b l i s h m e n t  o f  t h e  P r o t e c t o r a t e  o f

N o r t h e r n  N i g e r i a  one o f  t h e  f i r s t  s t e p s  t a k e n  was

t o  s e e  t h a t  t h e  E m irs  a n d  C h i e f s  s u r r e n d e r e d  t o

t h e  G o v e rn m e n t ,  by  v i r t u e  o f  a c c e p t i n g  L e t t e r s  o f

A p p o in tm e n t ,  t h e  c u s to m a r y  r i g h t s  w h ic h  t h e y
n

p o s s e s s e d  o v e r  l a n d .  A d i s t i n c t i o n  v/as d raw n  

b e tw e e n  Crown L an d s  on t h e  one h a r d  a r d  P u b l i c  

L an d s  on t h e  o t h e r .

Crown  La n d s  w ere  c o n s i d e r e d  t o  b e  t h e  a b s o l u t e  

p r o p e r t y  o f  t h e  G overnm en t an d  i n c l u d e d  l a n d s  t a k e n  

by  t h e  G overnm en t f o r  p u b l i c  p u r p o s e s  s u c h  a s  

a d m i n i s t r a t i v e  h e a d q u a r t e r s  an d  a l s o  l a n d s  a c q u i r e d  

by  t h e  G overnm en t o f  N o r t h e r n  N i g e r i a  f ro m  t h e

7 .  L u g a r d ,  P o 1 i t i c a h  M em oranda, 1 9 1 8 ,  p .  3 4 4 .



loya l ITiger Company u n d e r  a n  A g reem en t d a t e d  2 8 t l i .  

A u g u s t,  19 0 0 . The Company c l a im e d  t o  h a v e  h e l d  

t i . e s ;  l a n d s  p r i v a t e l y  i n  t h e i r  c o m m e rc ia l  c a p a c i t y ,  

n o t  i n  t h e i r  a d m i n i s t r a t i v e  s t a t u s  a s  a  c h a r t e r e d  

c o i p .n y .  j o rd  L u p a rd  s a y s  ox t h e  a r e a s  s o  a c q u i r e d :

;,f h e s e  l a n d s  a r e ,  by  p r e s u m p t i o n  
t h e  a b s o l u t e  p r o p e r t y  o f  t h e  
G o v e rn m en t ,  t h o u g h , a s  a  m a t t e r  
o f  f a c t ,  n a t i v e  to w n s  a r e  s i t u a t e d  
u p o n  th e m ,  t h e  i n h a b i t a n t s  o f  
w h ic h ,  so  f a r  a s  I  am a w a r e ,  h a v e  
no k n o w le d g e  t h a t  t h e i r  r i g h t s  i n  
t h e  l e n d s  h a v e  e v e r  b e e n  a l i e n a t e d .
S i n c e ,  m o r e o v e r ,  t h e  g r e a t e r  p a r t  
a r e  s i t u a t e d  i n  p a g a n  d i s t r i c t s ,  
w h e re  r i g h t s  i n  i a n d  a r e  com m unal, 
i t  i s  d o u b t f u l  w h e t h e r  t h e y  w e re  
i n  p o i n t  o f  f a c t ,  a l i e n a b l e  b y  
a n y  C h i e f ,  u n d e r  any  t r e a t y . !t 8

Q
The Crown L en d s  P r o c l a m a t i o n ,  1 9 0 2 ,  c h a r g e d  

t h e  H igh C o m m iss io n e r  o f  t h e  P r o t e c t o r a t e  w i t h  

m anagem ent, c o n t r o l  and  d i r e c t i o n  o f  a l l  C row n 

Lands and a u t h o r i z e d  h im  t o

■‘s e l l ,  l e a s e ,  o r  o t h e r w i s e  d e a l  
w i t h  t h e  same i n  s u c h  a m a n n e r  
a s  he may c o n s i d e r  m ost c o n d u c iv e  
t o  t h e  v / e l f a r e  and  p r o s p e r i t y  o f  

t h e  P r o t  e c t  o r a t  e . ,f

P u b l i c  Le n d s  c o m p r i s e d  a l l  t h e  o t h e r  l a n d s

which th e  G overnm ent m anaged  i n  i t s  a d m i n i s t r a t i v e

c a p a c i t y .  The f i r s t  e n a c tm e n t  r e l a t i n g  t o  t h e s e

l a n d s  was t h e  L and  P r o c l a m a t i o n  o f  1 9 0 0 ^ '  w h ic h

p r o h i b i t e d  t h e  a c q u i s i t i o n  o f  any r i g h t  o r  i n t e r e s t  

• . . . . [emorandau h o .  1 6 .  ^ T i t l e s  t o  L and .* '
9 . h o . 16 o f  I 902 .
1 0 .  h o . 8 o f  1 9 0 0 .

__
_



1 1 9 .

o v e r  any l a n d  i n  t h e  N o r th  w i t h o u t  t h e  G o v e rn o r  f s 

w r i t t e n  c o n s e n t .  An e n a c tm e n t  o f  1 9 0 2 ^  em pow ered 

t h e  i g h  C o m m iss io n e r  t o  d e c l a r e  a s  P u b l i c  L an d s  

a l l  l a n d s  w h ic h  w ere  t h e  p r o p e r t y  o f  d e p o s e d  o r  

co n o u e re d  r u l e r s  , o r  l a n d s  w h ic h  w e re  n o t  o c c u p ie d  

by p e r s o n s  who h a v e  a n  o r i g i n a l  o r  d e r i v a t i v e  t i t l e  

u n d e r  any law  o r  c u s to m .

The e v id e n c e  r e v e a l s  t h a t  e v e n  a t  t h i s  t im e  

t h e  Governm ent d i d  n o t  c l a im  owne r s h i p  o f  a l l  l a n d s  

i n  N o r th e r n  N i g e r i a .  B e fo re  1910  t h e  c l e a r  

d i s t i n c t i o n  b e tw e e n  Grown L ands w h ic h  b e l o n g e d  t o  

t h e  G overnm ent a b s o l u t e l y ,  and P u b l i c  L a n d s  w h ic h  

i t  c o n t r o l l e d  i n  i t s  a d m i n i s t r a t i v e  c a p a c i t y ,  

c o n t in u e d  t o  be r e c o g n i s e d .  The o f f i c i a l  a t t i t u d e  

t o  one l a t t e r  i s  sum .ed up  i n  L o rd  L u g a r d ' s  own w o rd s :

‘'The r e c o g n i t i o n  o f  t h e  a d v a n ta g e  
o f  i n d i v i d u a l  o c c u p a t i o n  r i g h t s , 
co m b in ed  w i t h  t h e  r i g h t  o f  
g o v e r n m e n t , a s  S u z e r a i n  and  
c o n q u e r o r ,  t o  d i s p o s e  o f  l a n d s  
n o t  i n  a c t u a l  o c c u p a t i o n ,  an d  t o  
c o n t r o l  a l l  l a n d s  l e a s e d  t o  
a l i e n s  was n o t  d i s p u t e d .  The 
r i g h t s  o f  a n a t i v e  tup a c q u i r e  
s u c h  r i g h t s  i n  l e n d ,  a s  w ere  h i s  
by  n a t i v e  l aw an d cu s to m ,  and, t o  
d i s p o s e  of  th e m , e v e n  t o a n  a l i e n , 
was n o t  d e n i e d  i n  p r i n c i p l e , b l i t  
i n  o r d e r  t h a t  t h e  G overnm ent m ig h t  
b e  t h e  s o l e  l a n d l o r d  o f  a l l  a l i e n s ,  
a n d  t o  p r o t e c t  t h e  n a t i v e s  i n  t h e i r

11 . h o . I p  o f  1 9 0 2 .



' • d e a l i n g s  w i t h  th e m , no n o n - n a t i v e  
c o u ld  a c q u i r e  l a n d  e x c e p t  w i t h  t h e  
c o n s e n t  o f  t h e  G o v e rn o r ,  and  t h e  
land, w o u ld  be  a c q u i r e d  by  t h e  
G overnm ent and  d i s p o s e d  o f  ( b y  l e a s e  
o ily} t o  t h e  i n t e n d i n g  p u r c h a s e r .
17 o r e n t a l s  w ere  c h a r  geo. t o  n a t i v e  
o c c u p a n ts  , and a l l  r e n t s  f ro m  n o n -  
n a t i v e s  w e re  p a i d  i n t o  R e v e n u e .  r 13

I b i s  n o t i c e a b l e  t h a t  t h e  p r i n c i p l e  i n v o l v e d  

m ere was i  .3 same a s  i n  t h e  S o u th  -  i . e . ,  r e c o g n i t i o n

: f  t. .e r i g —u s o f  t n e  n a t i v e s  a s  ow ners  o f  t h e  l a n d  an d

t  ?p l i e  a t  i o n  o f  t h i s  p r i n c i p l e  d i f f e r e d  i n  t h e  

f o r t h  f ro m  i t s  a p p l i c a t i o n  i n  t h e  S o u th .  The 

e x i s s s .  o-,; >f m c h  a  d i f f e r e n c e  w h ic h  e v e n t u a l l y  

r e s u l t e d  i n  a s h a r p  d iv e r g e n c e  o f  t h e  c o n c e p t  o f

t n e  n a t u r e  o f  l e g a l  r i g h t s  o f  a  n a t i v e  i n  t h e  l a n d

o v e rn m e n ta l  c o n t r o l  o f  a l l  i o n  t o  s t r a n g e r s ;  b u t

i  i tn e  f o r t h  f ro m  t h o s e  o f  t h e  S o u t h e r n e r s  w as

p e rh a p s  a n  a c c i d e n t  o f  l e g i s l a t i o n .

I n  1908 th e  g e n e r a l  i n t e r e s t  i n  t h e  s u b j e c t

.1 (.. ._v e l o p e t  t o  s u c h  e x t e n t  t h a t  t h e  S e c r e t a r y  o f  S t a t e

o i t e d  a Oom m ittee t o  exam ine  t h e  w h o le  s y s t e m  o f

1 ... t e n u r e  i n  N o r t h e r n  N i g e r i a  an d  t o  a d v i s e  on

th e  l e g i s l a t i v e  an d  a d m i n i s t r a t i v e  m e a s u r e s  t o  b e
14.t t e d .  As a r e s u l t  o f  t h e i r  r e c o m m e n d a t io n s  a  

m ost r e v o l u t i o n a r y  n i e c e  o f  k e g i s l a t i o n ,  t h e  L and
1 C

R i g h t s  P r o c l a r a a t i o n ,  1 9 1 0 , '  y v/as p a s s e d .

13• 'h l v r - l f »' V . ‘  ’353■ r ‘i t a l i c s  m in e .  ~
1 4 .  o r t  l e r n  N i g e r i a  La n d s  C o m m i t t e e , O d .5 1 G 2 .

1 9 1 0 .“   "
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The t h e n  G o v e r n o r ,  S i r  P e r c y  G i r o u a r d ,  d e s c r i b e d

t h e  p r i n c i p l e s  e m b o d ie d  a s

" i n  s u b s t a n c e  a  d e c l a r a t i o n  i n  
f a v o u r  o f  t h e  n a t i o n a l i s a t i o n  
o f  t h e  l a n d s  o f  t h e  P r o t e c t o r a t e . "  16

The P r o c l a m a t i o n  o f  1910  was l a t e r  r e v i s e d  an d  becam e
17t h e  -^ands a n d  'n a t i v e  R i g h t s  O r d i n a n c e ,  1 9 1 0 ,  w h ic h  

w i t h  v a r i o u s  am endm ents now fo rm s  G ap. 90 o f  t h e  Laws 

o f  t h e  F e d e r a t i o n  o f  N i g e r i a ,  1 9 5 0 .

The P re a m b le  g i v e s  t h e  p u r p o s e  o f  t h e  l e g i s l a t i o n :

"W hereas  i t  i s  e x p e d i e n t  t h a t  t h e  
e x i s t i n g  c u s to m a r y  r i g h t s  o f  t h e  
n a t i v e s  o f  t h e  N o r t h e r n  P r o v i n c e s
.................. t o  u s e  an d  e n j o y  t h e  l a n d
o f  t h e  P r o t e c t o r a t e  an d  t h e  n a t u r a l  
f r u i t s  t h e r e o f  i n  s u f f i c i e n t  q u a n t i t y  
t o  e n a b le  th em  t o  p r o v i d e  f o r  t h e  
s u s t e n a n c e  o f  t h e m s e l v e s  an d  t h e i r  
f a m i l i e s  s h o u l d  be a s s u r e d ,  p r o t e c t e d ,  
a n d  p r e s e r v e d ;

"And w h e re a s  i t  i s  e x p e d i e n t  t h a t  
e x i s t i n g  n a t i v e  c u s to m s  w i t h  r e g a r d  
t o  t h e  u s e  and o c c u p a t i o n  o f  l a n d  
s h o u l d ,  so  f a r  a s  p o s s i b l e ,  b e  
p r e s e r v e d ;

"And w h e r e a s  i t  i s  e x p e d i e n t  t h a t  
t h e  r i g h t s  an d  o b l i g a t i o n s  o f  t h e  
G overnm ent i n  r e g a r d  t o  t h e  w h o le  
o f  t h e  l a n d s  w i t h i n  t h e  b o u n d a r i e s  
o f  t h e  N o r t h e r n  P r o v i n c e s  o f  t h e
P r o t e c t o r a t e ................... an d  a l s o  t h e
r i g h t s  and  o b l i g a t i o n s  o f  c u l t i v a t o r s  
o r  o t h e r  p e r s o n s  c l a i m i n g  t o  h a v e  
a n  i n t e r e s t  i n  s u c h  l a n d s  s h o u l d  
b e  d e f i n e d  by  l a w ; "

t h e  O rd in a n c e  t h e n  p r o c e e d s  t o  l a y  down, w i t h
1 P

c e r t a i n  e x c e p t i o n s ,  °  t h a t

1 6 .  C d .5 1 0 2 , N o .3 , p a r a . 1 0 .
1 7 .  No. 1 o f  1 9 1 6 .
1 8 .  The e x c e p t i o n s  r e l a t e  t o  l a n d s  g r a n t e d  t o  n o n - n a t i v e s  

b e f o r e  t h e  2 5 t h . A p r i l , 1 9 1 6 ,a n d  t h e  l a n d s  r e f e r r e d  t o  i n  
t h e  S e c o n d  a n d  T h i r d  S c h e d u l e s  o f  t h e  N i g e r  L ands  
T r a n s f e r  O r d i n a n c e .



" t h e  w ho le  l a n d s  o f  t h e  n o r t h e r n  
P r o v i n c e s * . . .w h e th e r  o c c u p i e d  
o r  u n o c c u p ie d ,  a r e  h e r e b y  
d e c l a r e d  t o  b e  n a t i v e  l a n d s . "  19

s e c t i o n  4- makes t h e  i m p o r t a n t  p r o v i s i o n :

" A i l  n a t i v e  l a n d s ,  and  a l l  r i g h t s  o v e r  
t h e  sam e, a r e  h e r e b y  d e c l a r e d  t o  
be  u n d e r  t h e  c o n t r o l  and  s u b j e c t  
t o  t h e  d i s p o s i t i o n  o f  t h e  G o v e rn o r ,  
and s h a l l  b e  h e l d  and a d m i n i s t e r e d  
f o r  t h e  u s e  an d  common b e n e f i t  o f  
t h e  n a t i v e s ;  and  no t i t l e  t o  t h e  
o c c u p a t i o n  and u s e  o f  any s u c h  
l a n ds s h a l l  be  v a l i d  w it h o u t  t h e  
c o n s e n t  of  t h e  G o v e r n o r . "  20

h i t  t h e  G o v e rn o r  i n  e x e r c i s e  o f  t h e  p o w e rs

c i n f e r r e d  on h im  s h a l l  h a v e  r e g a r d  t o  n a t i v e  la w s  

and cu s to m s^  an d  he h a s  pow er t o  g r a n t  r i g h t s  o f  

occupancy  t o  n a t i v e s  and n o n - n a t i v e s  , t o  demand 

r e n t  f o r  t n e  u s e  o f  t h e  l a n d  g r a n t e d  t o  n a t i v e s  

a n :  n o n - n a t i v e s ,  and t o  r e v i s e  t h e  r e n t  a t  s p e c i f i e d  

i n t e r v a l s  f  "

l a n d  g r a n t e d  t o  n o n - n a t i v e s  f o r  a g r i c u l t u r a l  

. .  o a e s  s h a l l  n o t  e x c e e d  1 ,200  a c r e s ,  o r  1 2 ,5 0 0  

a c r e s  i f  g r a n t e d  f o r  g r a z i n g  p u r p o s e s . "  The g r a n t e e  

e x c l u s i v e  r i g h t s  o f  o ccu p an c y  a g a i n s t  a l l  p e r s o n s  

i t i e r  t h a n  t h e  G o v e rn o r ,  b u t  t h e  g r a n t  i s  s u b j e c t  t o  

a i l  m in in g  and m i n e r a l  o i l s  law s an d  way l e a v e  l i c e n c e
Ll

arc. e m i s s i o n  t o  S u rv e y .  ‘ R i g h t s  o f  o c c u p a n c y  may 

n e t  be a l i e n a t e d  w i t h o u t  t h e  p r e v i o u s  c o n s e n t  o f  t h e

i s .  a;* 3 . "
I I . I t a l i c  s  m i n e .
1 s  5
2 .  o . i .  Je e  b e lo w  f o r  d e f i n i t i o n  o f  " n a t i v e " .
p . 6 • •
4 .  SS. 10 -  1 1 .



G overno r, end any  a l i e n a t i o n  o r  t r a n s m i s s i o n
5w ith o u t  suc ii c o n s e n t  s h a l l  he n u l l  a n d  v o i d ,

0 .

t h e  r i g h t  o f  o c c u p a n c y  may be  r e v o k e d "  f o r

jood c a u s e ,  i n c l u d i n g  b r e a c h  o f  c o v e n a n t s  an d

need  f o r  p u b l i c  p u r p o s e s ,  and  t h e  a c c e p t a n c e
n

o f  r  n t  does  n o t  o p e r a t e  as  a  w a i v e r  o f  f o r f e i t u r e .

.«Y; C-overnor may d e l e g a t e  h i s  p o w ers  t o  any  n a t i v e

o r  l o c a l  g o v e rn m e n t  C o u n c i l  an d  may make r e g u l a t i o n s
Q

..o r  t h e  p u r p o s e  o f  c a r r y i n g  t h e  O rd in a n c e  i n t o  e f f e c t . " "

.hi o c c u p ie r  h a s  r i g h t  t o  t h e  im p ro v e m e n ts  w h ic h  h e

e f f e c t e d  and  he  may rem ove s u c h  im p ro v e m e n ts  b e f o r e
9t  n  t e r m i n a t i o n  o f  h i s  r i g h t  o f  o c c u p a n c y ."

I n  t h e  d e f i n i t i o n  s e c t i o n  t h e  O rd in a n c e  s t a t e s

t n a t  11 f A r i g h t  o f  occupancy*  m eans a
t i t l e  t o  t h e  u s e  an d  o c c u p a t i o n  
o f  l a n d  and  i n c l u d e s  t h e  t i t l e  
o f  a  n a t i v e  o r  a  n a t i v e  com m unity  
l a w f u l l y  u s i n g  o r  o c c u p y in g  l a n d  
i n  a c c o r d a n c e  w i t h  n a t i v e  lav ; a n d  
c u s to m . "

iM N a t iv e *  means a  v e r s o n  w hose 
p a r e n t s  w ere  members o f  an y  t r i b e  
o r  t r i b e s  i n d ig e n o u s  t o  t h e  N o r t h e r n
h r  e v i n c e s  an d  t i  le d e s c  e n d a n t  s o f
s u c h  p e r s o n s ,  and i n c l u d e s

( a )  any p e r s o n  one o f  w hose p a r e n t s  
was a member o f  s u c h  a. t r i b e ,  a n d

(b )  any  p e r s o n  who s h a l l  o b t a i n  a  
c e r t i f i c a t e  i n  t h e  fo rm  i n  t h e  
S eco n d  S c h e d u l e . . . 11

tMN o n - n a t i v e 1 means a  p e r s o n  o t h e r  
t h a n  a  n a t i v e  a s  above  d e f i n e d .  ■' 10

.12 . v .  P e d r o c h s pL259)""H• N• L . k . 7 0 .
. T h ere  m ust be  a c t u a l  r e - e n t r y  o r  a n  a c t i o n  f o r  r e c o v e r y  

o r s i o n ,  o e r  B a i r a m ie n ,  3*P.<J. , i n  P l a t  Ha.j j y a g b e  v .
r n  ( 1 9 5 7 )  f . f . L . H . 1 5 B .

7 • -S3 • I f  8: Id- •
J .  S 3 .2 7 -2 8 .  R e g u l a t i o n s  have  b e e n  made a u t h o r i s i n g  L o c a l  

. u f h o r i t i e s  t o  d i v i d e  a  n a t i v e  r e s e r v a t i o n  ( n o t  r e q u i r e d
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V a r i o u s  t e r m s  h a v e  b e e n  u s e d  by  c o m m e n ta to r s  

i n  d e s c r i b i n g  t h e  O r d i n a n c e .  I t  w as s a i d  t o  am o u n t,  

i n  e f f e c t ,  t o  a n  a c t  o f  " e x p r o p r i a t i o n " . l o r d

H a i l e y  s a y s  t h a t

' 'T h e re  i s  s o m e th in g  i n c o n g r u o u s  
i n  d e c l a r i n g  t h a t  no t i t l e  s h a l l  
be v a l i d  u n l e s s  r e c o g n i s e d  by  t h e  
G overnm ent w hen i n  p r a c t i c e  a  
t i t l e  d e r i v e d  f ro m  n a t i v e  la w  an d  
c u s to m  i s  e v e ry w h e re  r e c o g n i s e d  
i n  t h e  N a t i v e  C o u r t s  an d  t h e  
c o n t e n t s  o f  t h e  t i t l e  a r e  l e f t  t o  
be  d e t e r m i n e d  n o t  b y  t h e  G o v e rn m e n t ,  
b u t  by  t h e  p r a c t i s e  o f  t h e  C o u r t s / 1 12

And r e c e n t l y  B a ld w in  d e s c r i b e d  i t s  o p e r a t i o n  a s

" c u m b e rs o m e " b e c a u s e  t h o s e  who a r e  r e s p o n s i b l e  f o r

m anagem ent o f  a g r i c u l t u r a l  p r o j e c t s

nh a d  no  d . i r e c t  c o n t r o l  o v e r  t h e  
w o r k e r s  ( 13) on t h e  f a r m s  an d  
h a d  t o  r e l y  on  t h e  i n d i r e c t  m eans 
by  r e c o m m e n d a t io n s  t o  t h e  N a t i v e  

A u t h o r i t i e s  / '  14

C nly  a  fe w  o b s e r v a t i o n s  n e e d  b e  a d d e d .  I t  c a n  

b e  s a i d  t h a t  t h e  O r d i n a n c e ,  by  i t s  e x p r e s s  p r o v i s i o n s ,  

s u c c e e d e d  i n  p r e s e r v i n g  t h e  l a n d  f o r  t h e  n a t i v e s ,  b u t

T I7 ~ 8 e e  G e a r y , S i r  \7. , N i g e r i a  u n d e r  B r i t i s h  h u l e  , p p . 2 4 0 - 1 ,  
L o rd  L u g a r d ,  .Dual M a n d a te , p p .  287 i f *  At p .  292 Lug a r d  
s a y s  h i s  o p p o n e n t s  t e rm e d  i t  ‘'C o n f i s c a t i o n  o f  t h e  l a n d . 1'1

1 2 .  N a t i v e  A d m i n i s t r a t i o n  i n  t h e  B r i t i s h  A fr i c a n  T e r r i t o r i e s  
F t .  I l l ,  p .  9 2 > r  13* i . e .  t h e  t e n a n t s .

1 4 .  3 a l d w i n , K . D . S . , The N i g e r  A g r i c u l t u r a l  Pr o j e c t , B a s i l  
B l a c k w e l l ,  O x f o r d ,  1957> B* 2 8 .
Me P h e e ,  o p . c i t . ,  p .  1 7 8 ,  s a y s  t h a t  I t  " i s  p r o b a b l y  
u n iq u e  i n  t h e  a n n a l s  o f  t h e  h i s t o r y  o f  t h e  C o l o n i e s  t o  
f i n d  t h e  s e e d  o f  t h e  R i c a r d i a n  T heory7* o f  E conom ic R e n t  
g e r m i n a t i n g  i n  t h e  b r a i n  o f  a n  A f r i c a n  p r o - c o n s u l  an d  
b lo s s o m in g  f o r t h  i n  t h e  p r o p o s a l  o f  a  S o c i a l i s t i c  L and  
T a x ."  P i t h  r e s p e c t ,  t h e  p r i n c i p l e  i s  o f  I n d i a n  o r i g i n s  
See N o r t h e r n  N i g e r i a  L an d s  C o m m it t e e , 1 9 1 0 ,  C d .5 1 0 3 ,  
p a r a s  7 -2 .1 , e s p e c i a l l y  p a r a s .  9»15  & 1 6 .  The a u t h o r  
a d d s  ( a t  p .  1 7 9 )  t h a t  "The schem e was c e r t a i n l y



1 2 4 a .

14 c o n t .  m a g n i f i c e n t  i n  c o n c e p t i o n ;  u n f o r t u n a t e l y  i t s  
a c c o m p l is h m e n t  was i m p o s s i b l e  a p a r t  f ro m  a  
s c i e n t i f i c  Doomsday Book o f  i n q u i r y . "



i t  c a n n o t  b e  s a i d  t h a t  t h e  e x i s t i n g  c u s to m a r y  la w

r e l a t i n g  t o  l a n d  was c o m p le t e ly  p r e s e r v e d ,  b e c a u s e

u n d e r  d a t i v e  law  an d  c u s to m  t h e  n a t i v e s  h a v e  n o t

m e r e l y  ’' r i g h t s  o f  o c c u p a n c y "  a s  d e f i n e d  i n  S . 2 o f  
15t n e  O r d i n a n c e  a l t h o u g h  i n  p r a c t i c e  t h e y  a r e  

n o t  c h a r g e d  a n y  r e n t  f o r  t h e  o c c u p a t i o n  an d  u s e  o f  

t h e  l a n d ,  i t  i s  e x p r e s s l y  p r o v i d e d  t h a t  t h e y  may b e  

c h a r g e d  r e n t .

A g a i n  t h e  t e r m  " n a t i v e  l a n d s "  i s  n o t  d e f i n e d ,  

b u t  i t  seems t h a t  b y  d e c l a r i n g  t h a t  a l l  l e n d s  i n  

t h e  b o r t l i e r n  p r o v i n c e s  a r e  n a t i v e  l a n d s  i t  was 

i m p l i e d  t h a t  o w n e r s h ip  o f  a l l  t h e  l a n d s  t h e r e  i s  

v e s t e d  i n  a l l  t h e  p e o p l e  o f  t h e  R e g io n  o r  a t  l e a s t  

t h a t  a l l  n o r t h e r n  N i g e r i a n s  h a v e  t h e  same r i g h t s  i n  

a l l  t h e  l a n d s  -  s u c h  r i g h t s ,  f o r  e x a m p le ,  a s  a  member 

o f  a f a m i l y  i n  S o u t h e r n  N i g e r i a  h a s  i n  f a m i l y  l a n d s .

I f  so  t h e  l e g i s l a t i o n ,  i t  i s  s u b m i t t e d , i g n o r e s  t h e  

f a c t  t h a t  p r i v a t e  o w n e r s h ip  e x i s t e d  lo n g  b e f o r e  t h e  

c o m in g  o f  t h e  B r i t i s h  an d  was r e c o g n i s e d  u n t i l  a b o u t  

1910.

F u r th e rm o re ,  by  t h e  d e f i n i t i o n ,  o n l y  p e r s o n s  

who a r e  in d ig e n o u s  t o  N o r t h e r n  N i g e r i a  come w i t h i n  

t h e  t e r m  " n a t i v e s "  and  a  S o u th e r n  N i g e r i a n  i s  a s  

m uch  a n o n - n a t i v e  a s  a  German o r  a  R u s s i a n .  T h i s  

se e m s  h a r s h  on N i g e r i a n s  b e c a u s e  i n  t h e  S o u th  no s u c h

1 5 .  c f . her  o rb  o f  t h e  N a t i v e C our t s  ( N ort h e r n  Pr o v i n c e s )  
p a r a .  313•



126.
restriction is placed on :igerians. This is, of
c o u r s e ,  more o f  a  p o l i t i c a l  t h a n  l e g a l  c r i t i c i s m

17and h a s  p r o v i d e d  a  w eapon f o r  p o l i t i c i a n s . " ' The 

f a c t  t h a t  a  l e a s e  o r  o t h e r  d i s p o s i t i o n  o f  l a n d  i n  

t h e  1'Torth c a n n o t  be  made w i t h o u t  c o n s e n t  o f  t h e  

G overnor p l a c e s  N o r t h e r n  N i g e r i a n s  a t  some 

d i s a d v a n ta g e  b e c a u s e  any d i s p o s i t i o n  o f  l a n d  w h ic h  

t h e y  make w i t h o u t  c o n s e n t  o f  t h e  G o v e rn o r  i s
l Pi

a b s o l u t e l y  v o i d .   T h i s ,  a p p a r e n t l y ,  i n c l u d e s

d i s p o s i t i o n  t o  a N o r t h e r n  N i g e r i a n .  Y e t ,  i n  

r a c t i c e ,  b o t h  n a t i v e s  and n o n - n a t i v e s ,  e s p e c i a l l y  

i n  t h e  t o w n s h i p s ,  a r e  d a i l y  s u b l e t t i n g  l a n d s  w h ic h

t h e y  occupy  w i t h o u t  a s k i n g  f o r  o r  o b t a i n i n g  t h e

r e q u i r e d  c o n s e n t ,  and  t h e  law  seem s t o  b e  m ore

h o n o u re d  i n  i t s  b r e a c h .  I t  seem s t h a t  i f  t h e

lav; i s  t o  be r e s p e c t e d  i n  t h i s  c a s e ,  i t  m u s t  t a k e

i n t o  a c c o u n t  t h e  m odern  c o n d i t i o n s  a n d  p r o v i d e ,  s.t

l e a s t ,  f o r  t h e  v a l i d i t y  o f  l e a s e s  t o  a l l  N i g e r i a n s .

The c o n s t r u c t i o n  o f  t h e  O rd in a n c e  h a s  b e e n  f a r
19f r o m  e a s y .  Thus i n  a  Kano c a s e ,  " t h e  p l a i n t i f f ,  a  

p ' r i a n ,  c l a im e d  r e t u r n  o f  a  p l o t  o f  l a n d  i l l e g a l l y  

t a k e n  from  h im  i n  e x e c u t i o n  o f  ju d g e m e n t .  The

N a t iv e  C o u r t  d e c l i n e d  t o  t r y  t h e  c a s e  b e c a u s e  i t
. See ... . d T e n u re  i n  . r t h e r n  ] ? i |

A S tu d y  o f  T r e a ty  , t i g h t s  o f  t h e  R o y a l  N i g e r  Company, 
L a g o s ,  199-2.

I S .  3 .1 2 ,  a l s o  hyo S o la n k e  v .  A braham  Abed & A n o r .(1 9 6 1 )
b ... o  I . 7 • "

- r t  of  t h e  - .h t l v e  C o u r t s  ( N o r t h e r n  P r o v i n c e s
1 9 5 2 , p a r a .  515•

__
_
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l a d  no j u r i s d i c t i o n  o v e r  a l i e n s .  Tiie S u p r e m e  

C ourt r e f u s e d  j u r i s d i c t i o n  b e c a u s e  t i i e  m a t t e r  

concerned l a n d  o v e r  w h ic h  N a t i v e  C o u r t s  o n l y  h a d  

j u r i s d i c t l o n .  A g a in ,  i n  g o s o k o  v .  N a k o j i 'Lt h e

f _ t i f f ,  a Y o ru b a  M uslim , now l i v i n g  i n  O n i t s i i a  

i  a s t e r n  N i g e r i a ,  c l a im e d  t h a t  h e  h a d  a c q u i r e d  

1 • i n  B id a  f ro m  one C h i e f  K u s e id u  u n d e r  N a t i v e

] and c u s to m . He h a d  b u i l t  a  h o u s e  o n  t h e  L a n d

•-no l iv e d  t h e r e  u n t i l  1957 when t h e  d e f e n d a n t  

en te red  upon and t o o k  p o s s e s s i o n  o f  t h e  h o u s e .

!  le p l a i n t i f f  c l a im e d  dam ages f o r  t r e s p a s s  a n d  

ask ed  f o r  an  o r d e r  o f  e j e c t m e n t  o f  t h e  d e f e n d a n t .

B a te ,  J .  i n  M inna H ig h  C o u r t  h e l d ,  i n t e r  a l i a . ,  t h a t  

t h e  s u i t  w s  i n  r e s p e c t  o f  a  r i g h t  a r i s i n g  u n d e r  a  

custom er. r i g h t  o f  o c c u p a n c y  a s  d e f i n e d  i n  S . 2 o f

Land end N a t iv e  S i g h t s  o r d i n a n c e .  k i t h  r e s p e c t ,  

t n e  d e c i s i o n  on t h i s  p o i n t  i s  n o t  e n t i r e l y  e a s y  t o  

‘U n d e rs ta n d .  !,A r i g h t  o f  o c c u p a n c y ’* a s  d e f i n e d  i n  

id.2 does n o t  i n c l u d e  t h e  r i g h t  o f  a  n o n - n a t i v e  

e n q u i re d  f ro m  a  n a t i v e ,  an d  e v e n  i f  t h e  p l a i n t i f f  

w s a n a t i v e ,  i t  i s  s u b m i t t e d  t h a t  i n  v i e w  o f  t h e

e x p r e s s  - p r o v i s io n  o f  S .  4  t h a t
_     _____________________________________

2 0 5 i t  i s  s u b m i t t e d  t h a t  now t h e  n a t i v e  C o u r t s  w o u l d  h a v e
j u r i s d i c t i o n  u n d e r  t h e  S c h e d u le  o f  t h e  N a t i v e  C o u r t s  
Law, 1 ; f  j . B ut i t  seem s a l s o  t h a t  u n d e r  8 . 2 2 ( 2 )  t h e  
h ig h  C o u r t  h a s  j u r i s d i c t i o n :  c f  t h e  R e p o r t  c i t e d  i n  
l u s t  f o o t n o t e .  But B a t e , ! ,  i n  K o s o k o  v . N a k o j i  (1959)
1 . .L .R .1 5 ,  r e f u s e d  j u r i s d i c t i o n  i n  v i e w  o f  8 . 1 6  o f  t h e  
N o r th e rn  R e g io n  H ig h  C o u r t  Law, 1 9 5 5 •

i . X1559T n . 1 7 l 7 1 7 T 3  .
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1 'no t i t l e  t_o_ t h e  o c c u p a t i o n ,  ...and. 
use" o f  any  s u c h  l a n d s  s h a l l  b e  
v a l i d  7 /i Shout t i i e  c o n s e n t  o f  

" th e "  "G overnor ''

m ch a t i t l e  c a n n o t  be  c o n f e r r e d ,  e v e n  on a  n a t i v e

w i th o u t  s u c h  c o n s e n t  an d  t h a t  t h e  "c u s to m a r y  r i g h t

o f  o cc u p an c y 1'' d o es  n o t  e x i s t .

I t  i s  i n t e r e s t i n g  t o  n o te  t h a t  w h e re  c o n s e n t

i s  r e q u i r e d  u n d e r  t h e  a c q u i s i t i o n  o f  Land b y  a l i e n s

I aw and t h e  L and  a n d  N a t iv e  L i g h t s  O rd in a n c e  an y

t r a n s a c t i o n  w i t h o u t  s u c h  c o n s e n t  i s  n u l l  an d  v o i d

u n d e r  b o th  e n a c tm e n ts  b u t  w h e re a s  i t  i s  a n  o f f e n c e

f o r  an  a l i e n  t o  a c q u i r e  N a t iv e  L ands  i n  t h e  S o u th

w i th o u t  c o n s e n t ,  a n  a c q u i s i t i o n  by  a  n o n - n a t i v e  i n

Lae N o rth  c a r r i e s  no c r i m i n a l  s a n c t i o n .  P e r h a p s

:;h a t  may be  one r e a s o n  why so  many t r a n s a c t i o n s  t a k e

l a c e  sub r o s a h  A ls o  i n  c a s e s  g o v e r n e d  b y  t h e
“7

Crown Lands O rd in a n c e - ' ,  s u b l e t t i n g  by  t h e  g r a n t e e ,

without tne G ov erno rTs c o n s e n t ,  i s  v a l i d ,  a l t h o u g h
IL

i t  ma be a  g ro u n d  f o r  f o r f e i t u r e ,  b u t  i n  c a s e s

.. c . j n d e  r  s  o n , h r  o f  • J . IT. D. , I s l am ic Lav/ i n  A f r i c a , .
p .  Sup r a
4-. v . M a r t i n s  (194-9) 19 N*L.H« 4-2.

h q i  v y io r u iq l  (T $ 4 0 )  15 LSI . 2 . 1 1 6  h e l d  t o  t h e  c o n t r a r y
"vat i t  is*- s u b m i t  t ed  th rfc  t h i s  d e c i s i o n  i s  made p e r  
in c u r i a m .  Y e t  a h o l d e r  o f  a t e m p o r a r y  o c c u p a t i o n  
l i c e n c e  u n d e r  t h e  drown L ands (T e m p o ra ry  O c c u p a t io n )
he .il a t  i o n s  i s  n o t  a t e n a n t  a n d ,  t h e r e f o r e ,  an y  
; a r t  i t  i o n  o f  p r o p e r t y  made by  h im  h a s  no l e g a l  v a l i d i t y ;  
id:ejiany_a_ v . Uch e n d u (1 9 5 0 )  13 d . A . 0 .  A. 4-5.
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r e g u l a t e d  by  t h e  A c q u i s i t i o n  o f  L and  by  A l i e n s  Law^

bile l a n d  an d  N a t i v e  R i g h t s  O rd in a n c e "  s u c h  s u b -
5

l e t t i n g  i s  a b s o l u t e l y  v o i d .

A. PUBLIC LANDS ACQUISITION ORDINANCE /
MIMRALS ORDINAI-[OB/

. i i b l i c  Lan d s  A c q u i s i t i o n  O r d i n a n c e .

T ii is  O rd in a n c e  b r i n g s  o u t  c l e a r l y  t h e  d i f f e r e n c e  

betw een t h e  g e n e r a l  lav/ r e l a t i n g  t o  l a n d s  i n  t h e  N o r t h
7

i .  t i e  S o u th .  The O r d in a n c e ,  f i r s t  e n a c t e d  i n  1 8 7 6 / 

ono t h e n  a p p l y in g  t o  t h e  C o lony  o f  L a g o s ,  now a l s o  

a p p l i e s  t o  l a n d s  i n  S o u th e r n  N i g e r i a  b u t  n o t  t o  t h e  

n a t i v e  l a n d s '1 o f  t h e  N o r t h .  I t s  a im  i s  t o  empower 

a c q u i s i t i o n  o f  l a n d s  r e q u i r e d  f o r  p u b l i c  p u r p o s e s  

b u t  3 . 2  s t a t e s  t h a t

;>,L a n d T m eans s u c h  l a n d s  a s  a r e  n o t
n a t i v e  l a n d s  u n d e r  t h e  L and  a n d  
N a t i v e  R i g h t s  O r d in a n c e ,  an d  
i n c l u d e s  an y  e s t a t e  o r  i n t e r e s t  i n  

s u c h  l a n d . "

T h e  m ain  p r o v i s i o n s  a r e  a s  f o l l o w s :

1 . " . /h e re  an y  l a n d s  a r e  r e q u i r e d  f o r  a  
p u b l i c  p u r p o s e  o f  t h e  f e d e r a t i o n  
o r  f o r  t h e  p u b l i c  p u r p o s e  o f  a  R e g io n  
t h e  G o v e r n o r - G e n e r a l  i n  t h e  f o r m e r  
c a s e  and  t i i e  G o v e rn o r  o f  t h e  R e g io n  
c o n c e r n e d  i n  r e s p e c t  o f  a n y  l a n d s  
w i t h i n  t i i e  R e g io n  i n  t h e  l a t t e r  c a s e

f a t i v e  R i g  r d i n a j  .4 ^ €  12 ; Ayo
ze v#Abraham. A bed  & A n o r . ( 1 9 6 1 )  N . - . .L .R .  7* 

h o vYifako. i i  C1959) N .N .L .R .1 5  seem s t o  s u g g e s t  t h a t  e
n- t i v u  n ay  l a w f u l l y  g r a n t  some r i g h t  o f  o c c u p a n c y  w i t h o u t

:
6 . T o .9 o f  1 9 1 7 ,now C a r .1 6 7  o f  1 9 5 8 .
7 . T o .8 o f  1 8 7 6 .
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" n a y  a c q u i r e  such, l a n d s  l o r  a n  

e s t a t e  i n  f e e  s i m p l e  o r  f o r  a  
t e r m  o f  y e a r s  a s  lie may t h i n k  
p r o p e r c o n s i d e r a t i o n  o r  c o m p e n s a t i o n  ■ 
a s  may be  a g r e e d  u p o n  o r  d e t e r m i n e d  
u n d e r  t h e  p r o v i s i o n s  o f  t h i s  

O r d i n a n c e . "  8
• a

2 .  L an d s  s o  a c q u i r e d  become Grown L a n d s .

p .  I n e  G o v e r n o r - G e n e r a l  o r 'G o v e r n o r  ov a n y  
p e r s o n s  a u t h o r i s e d  i n  t h e i r  b e h a l f  i s  
em powered  t o  e n t e r  u p o n  an d  s u r v e y  t h e  10
l a n d  a s  a  p r e l i m i n a r y  s t e p  t o  a c q u i s i t i o n .

4 .  Due n o t i c e  o f  i n t e n t i o n  t o  a c q u i r e  t h e  l e n d  
m u s t  b e  g i v e n .  11

5* P e r s o n s  who a r e  " s e i s e d ,  p o s s e s s e d  o f  
o r  e n t i t l e d  t o  any  l a n d s  o r  any  e s t a t e  
o r  i n t e r e s t  t h e r e i n "  o r  t h e i r  l e g a l  
r e p r e s e n t a t i v e s  h a v e  p o w er  t o  c o n v e y  
t h e  l a n d  s o  a c q u i r e d  and  H ead  C h i e f s  
may s e l l  a n d  c o n v e y  l a n d s  w h ic h  " a r e  
t n e  p ro p e r ty *  o f  a  n a t i v e  c o m m u n i ty . "  12

6 .  D i s p u t e s  a s  t o  c o m p e n s a t i o n  and  t i t l e  
axe  t o  be  s e t t l e d  b y  t h e  H ig h  C o u r t  a n d  
a, r e p o r t  o f  G overnm en t  o f f i c e r s  " a s  t o  ■ 
t h e  v a l u e  o f  t h e  l a n d s  o r  a n y  b u i l d i n g s  
o r  t r e e s  o r  c r o p s  s h a l l  be  e v i d e n c e  t h e r e o f . "  13

8 .  P u b l i c  L an d s  A c q u i s i t i o n  O r d i n a n c e ,  S . 3 ( i ) •
9 .  But t h e  G o v e r n o r - G e n e r a l  i s  n o t  empowered by  t h e  

O r d i n a n c e  t o - a c q u i r e  Grown L an d s  c o m p u l s o r i l y ;  -he s h o u l d  
s i m p l y  a l l e g e  t h a t  t h e  l a n d  t o  be  a c q u i r e d  i s  a l r e a d y '
Grown L a n d : p e r  i n  Chi e f  S e c r e t a r y  v . A . - G . &  O rs . (1 9  5^-)
21 IT.L.R.

10.S . 4 .
1 1 . .8 3 .5  A 8* But  i f  no c l a i m  i s  made w i t h i n  t h e  p r e s c r i b e d  

t i m e  t h e  l a n d  w i l l  a u t o m a t i c a l l y  h e  d e c r e e d  t o  be  .Grown 
L an d :  Ba k a r e A j a k a i y e  & O r s . v . L t . G o v e r n o r  Sou t h e r n  
P r o v i n c e s  ( 1 9 2 9 )  9 H . L . R . 1 .
O n ik o y i  C h i e f t a i n c y  F a m i l y  v . The Chi e f  S e c r e t a r y  ( 193A)' '  
10 V/.A.C/A. lO i  b o t h  P r i v y  C o u n c i l  d e c i s i o n s .

1 2 . 8 8 . 6 & 7 *
1 3 • 8 8 * 1 0  & 1 2 . Amounts pa id ,  on  a  p r e v i o u s  o c c a s i o n  o f  

c o m p u l s o r y  a c q u i s i t i o n  f o r  l a n d  i n  t h e  a r e a  may b e  
e v i d e n c e  o f  t h e  v a l u e  o f  t h e  l a n d  b e i n g  a c q u i r e d ,  p e r  
A d e m o la , C . J . , i n  C h i e f  Aminu Are & O r s . v ♦A. - G . ( 1 9 5 8 ) .  
V/.1T.L.R.126; a n d  i f  p a y  a b l e ,  t h e  c o m p e n s a t i o n  w i l l  be', t h e  
v a l u e  o f  t h e  l a n d  a t  t h e  t i m e  o f  t h e  a c q u i s i t i o n , n o t  a t  
t h e  t i m e  o f  a c t i o n , p e r  J ib o w u ,  A g . F . C . J . , de  L e s t a n g  an d
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13 c o n t .  A b b o t t ,  F . J . J . , c o n c u r r i n g ,  i n  O l o t o  & O r s .  v .  
A. -  G. ( 1 9 5 7 )  2 F 1'T.L.R. 7 4 ,  C .A .  X ”
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7 . "No c o m p e n s a t i o n  s h a l l  h e  a w a rd e d  i n  
r e s p e c t  o f  u n o c c u p i e d  l a n d "  ( 3 ) an d  f o r  
t h e  p u r p o s e s  o f  t h e  O r d i n a n c e  " l a n d  s h a l l  
he  deemed t o  b e  u n o c c u p i e d  l a n d  w h e r e  i t  
i s  n o t  p r o v e d  t h a t  t h e  b e n e f i c i a l  u s e  
t h e r e o f  f o r  c u l t i v a t i o n ,  (Id-) h a b i t a t i o n ,  ■ 
t h e  c o l l e c t i o n  o r  s t o r a g e  o f  w a t e r ,  o r  
f o r  an y  i n d u s t r i a l  p u r p o s e  ( 1 5 ) l ia s  b e e n  . 
h a d . f o r  a  c o n t i n u o u s  p e r i o d  o f  a t  l e a s t  
t w e l v e  m o n th s  i n  t h e  p e r i o d  o f  s e v e n  y e a r s  
i m m e d i a t e l y  p r i o r  t o  t h e  p u b l i c a t i o n  o f  
n o t i c e  o f  i n t e n t i o n  t o  a c q u i r e . "  16

8 . IT o -p e r so n  s h a l l - b e  c o m p e l l e d  t o  s e l l  o r  
c o n v e y  p a r t  o f  a  b u i l d i n g  i f  he  i s  w i l l i n g  
and. a b l e  t o  s e l l  and c o n v e y  t h e  w h o le  
t h e r e o f .  17

10
9 .  The p r i n c i p l e s  f o r  a s s e s s m e n t  o f  c o m p e n s a t i o n  

a r e  t h a t
( a )  no a l l o w a n c e  s h a l l  b e  made on a c c o u n t

o f  t h e  a c q u i s i t i o n  b e i n g  c o m p u l s o r y .  19
( b )  The v a l u e  o f  t h e  l a n d  o r  any  i n t e r e s t  

t h e r e i n  s h a l l  b e  s u c h  v a l u e  a s  i t  w i l l  
f e t c h  i f  s o l d  i n  t h e  o p e n  m a r k e t  by  a  
w i l l i n g  s e l l e r .  20

T 4 .  y / i l l i ar.i L e w i s ~ v . The C o l o n i a l  S e c r e t a r y  ( 1 8 8 7 )  1 l lT jR . l l .
1 5 .  D r . A k i n o l a  L a  j a  v . C h i e f  S e c r e t a r y  t o  t h e Gov t . ( 1 9 5 2 )

12 J . a  • C . A • 395 » jt" »C •
1 6 .  S . 1 3 . 1 7 . S . , I d .  1 8 .  S .  1 5 .
19 • ^ l a i r m p q i  E . v . S a n n i  T o v o law i  J o y e & An  o r .  ( 1 9 5 9 )

15 I ’. 1 . A. 5 0 ; Cjqcqiipyipiie^ v . D a n i e l  ( 1 9 3 9 )
5 V/. A. C . A. 126 T C . A. But e a c h  c l a i m  m u s t  b e  h e a r d  and  
a d j u d i c a t e d  u p o n  s e p a r a t e l y ,  an d  t h e r e  i s  no  p o w er  t o  
a r r a n g e  a d j u s t m e n t s  o f  p r o p e r t y  a s  p a r t  o f  s u c h  
a d j u d i c a t i o n :
I n  r e  Oban G roup Re s e r v e  ( 1 9 3 1 )  1 °  N. L . A. 2 d .

2 0 .  But t h i s  v a l u e  s h o u l d  n o t  b e  on t h e  p r i n c i p l e  o f
" d e f e r m e n t "  -  i . e .  t h e  e s t i m a t i o n  o f  t h e  m a r k e t  v a l u e  
o f  t h e  l a n d  when p u t  t o  t h e  b e s t  u s e  i n  f u t u r e :  p e r  
V e r i f y ,  C . J .  i n  A b io d u n  v .  The C h i e f  S e c r e t a r y  ( 1 9 4 9 ) .  
§U£jE£.12 V/. A. C . A. ”525"'* G. A. ; A f f i r m e d  ( 1 9 4 9 )  '12  l / .A .C .A  
53Sb~"P.C. N or  i s  t h e  v a l u e  n e c e s s a r i l y  b a s e d  on t h e  
amount o f  r e n t  r e c e i v e d  i f  t h i s  i s  o u t  o f  p r o p o r t i o n  
w i t h  t h e  c a p i t a l  v a l u e :
C h a i rm a n ,  L . h . D . B v v .  J o y e . Su r r a .
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( c )  Where p a r t  o n l y  o f  t h e  l a n d s  o r  any  

i n t e r e s t  t h e r e i n  i s  a c q u i r e d  u n d e r  
t h e  p r o v i s i o n s  o f  t h e  O r d i n a n c e  t h e  
C o u r t  may t a k e  i n t o  a c c o u n t  a n y  
e n h a n c e m e n t  o f  t h e  v a l u e  o f  t h e  
r e s i d u e  by  r e a s o n  o f  t h e  p r o x i m i t y  
o f  an y  i n r o v e  me n t  o r  w o rk s  ma.de o r  
c o n s t r u c t e d  o r  t o  be  made o r  
c o n s t r u c t e d  by  t h e  G o v e rn m e n t .

( d )  The C o u r t  may a l s o  h a v e  r e g a r d  t o  
t h e  i n j u r y  s u s t a i n e d  by  t h e  d w n e r  
b y  r e a s o n  o f  t h e  s e v e r a n c e  o f  s u c h  
l a n d s  f ro m  o t h e r  l a n d s  b e l o n g i n g  
t o  s u c h  o w n e r .

1 0 .  P a r t i e s  i n .p o s s e s s i o n  o f  l a n d s  o r  i n  
r e c e i p t  o f  r e n t s  a s  o w ners  t h e r e o f  s h a l l  
b e  deem ed  t o  be  l a w f u l l y  e n t i t l e d  t o  s u c h  
l a n d s  a n d  on p ay m en t  o f  c o m p e n s a t i o n ' t o  
t h e m  o r  i n t o  C o u r t  t h e  G o v e r n o r - G e n e r a l  
i s  e x o n e r a t e d .  1

1 1 .  Where t h e  l a n d s  a c q u i r e d  b e l o n g  t o  a  n a t i v e  
com m unity  any  c o m p e n s a t i o n  p a i d  s h a l l  b e  
d i s t r i b u t e d  by  t h e  H ead  C h i e f  t o  w h o m . i t
i s  p a i d  among t h e  members o f  s u c h  co m m u n i ty ,  
o r  a p p l i e d  o r  u s e d  f o r  t h e i r  b e n e f i t  i n  
s u c h  p r o p o r t i o n s  an d  i n  s u c h  m a n n e r  a s  t h e  
G o v e r n o r - G e n e r a l  s h a l l  a p p r o v e .  2

T h e s e  p r o v i s i o n s  o f  t h e  O r d i n a n c e  r e v e a l  t h a t  

p r i v a t e  p r o p r i e t a r y  r i g h t s  i n  l a n d  a s  w e l l  a s  r i g h t s  

b e l o n g i n g  t o  a  p o l i t i c a l  o r  s o c i a l  g r o u p  a s  s u c h ,  a r e  

r e c o g n i s e d  b y  t h e  G o v e rn m e n t ,  i n  S o u t h e r n  N i g e r i a .

T h i s  c o n t r a s t s  s h a r p l y  w i t h  t h e  p r o v i s i o n s  o f  t h e  

L an d  a n d  n a t i v e  R i g h t s  O r d i n a n c e  a p p l i c a b l e  t o  

n o r t h e r n  N i g e r i a  w h ic h  p r o v i d e s  o n l y  f o r  c o m p e n s a t i o n

1 .  SS. 21 & 2 2 .
2 .  S .  23? Amodu T i j a n i  v .  S e c r e t a r y ,  S o u t h e r n  P r o v i n c e s  

( 1 9 2 1 )  24  C 3 9 9 ,  3 T T . L . S . ' 2 1 ,  a t  p . 5 9 .  P.OV



f o r  d i s t u r b a n c e  i n  c a s e s  w h e re  t h e  l a n d  i s  r e q u i r e d

f o r  p u b l i c  p u r p o s e s ,  a n d ,  t h e r e f o r e ,  i m p l i e d l y

d e n i e s  t o  t h e  n a t i v e s  any  fo rm  o f  p r o p r i e t a r y  r i g h t s

i n  t h e  l a n d .  And. i t  i s  e q u a l l y  s i g n i f i c a n t  t h a t  i n

t h e  S o u t h  t h e  p r o v i s i o n s  f o r '  c o m p e n s a t i o n  l a i d  down i n  S . 15

o f  t h e  P u b l i c  L an d s  A c q u i s i t i o n  O r d i n a n c e  a r e  e x h a u s t i v e

an d  no a c c o u n t  i s  t o  be  t a k e n  o f  d i s t u r b a n c e  o r  f o r

a, c l a i m a n t ' s  o u t l a y  i n  t h e  p a s t  o r  f o r  i n t e r f e r e n c e

w i t h  h i s  p l a n s  f o r  t h e  f u t u r e  i n  r e g a r d  t o  t h e  l a n d

e n q u i r e d .

( i i )  M i n e r a l  a n d Min i n g  La w s .

The Law g o v e r n i n g  m i n e r a l s  a n d  m in e s  i s  

c o n t a i n e d  i n  tw o  O r d i n a n c e s  ~ v i z .  t h e  M i n e r a l s  

O r d i n a n c e ^  an d  t h e  M i n e r a l  O i l s  O r d i n a n c e .  1

By 8 . 5  o f  t h e  M i n e r a l s  O r d i n a n c e  t h e  c o n t r o l  

o f  an d  p r o p e r t y  i n  a l l  m i n e r a l s  an d  m i n e r a l  o i l s  

i n ,  u n d e r  o r  u p o n  any  l a n d s  i n  H i g e r i a  and. o f  a l l  

r i v e r s ,  s t r e a m s  and  w a t e r c o u r s e s  t h r o u g h o u t  N i g e r i a . ,  

i s  and  s h a . l l  b e  v e s t e d ,  i n  t h e  Grown. B o th  

O r d i n a n c e s  p r o v i d e  t h a t  no p e r s o n  s h a l l  p r o s p e c t  o r  ■ ■

m ine  on a n y  l a n d s  i n  N i g e r i a ,  o r  d i v e r t  o r  im pound 

w a t e r  f o r  p u r p o s e  o f  m i n i n g  o p e r a t i o n s  e x c e p t  u n d e r  

l i c e n c e . 0 N o t h i n g  i n  t h e  M i n e r a l s  O r d i n a n c e

5* L and  a n d  N a t i v e  R i g h t s  O r d i n a n c e ,  S .  15 ( .2) .
A . D r . Akimo 1 a  Idaj_agy. Ch i e f  S e c r e t a r y  t o t h e  Govt . ( 1 9 5 2 )  ,

12 \I . A . 0 * A. 595 ? P * 0 . p e r  Lord. Normand..
5 .  No. 55 o f  194-5, now G an .  121 o f  1 9 5 8 .  No. 17 o f  1914-, 

now G a p . 120 o f  1 9 5 8 .
6 .  M i n e r a l s  O r d i n a n c e ,  S . A p  M i n e r a l  O i l s  O r d i n a n c e ,  S S .5 -5 *



s a n c t i o n s  m in in g  o p e r a t i o n s  on s a c r e d  a r e a s  o r  

i n j u r y  o f  s a c r e d  t r e e s  and  o t h e r  o b j e c t s  o f  

v e n e ra t io n ;* ^  b u t  i t  i s  s u b m i t t e d  t h a t  t h e  

l i c e n s e e  may p e r s u a d e  t h e  w o r s h i p p e r s  o f  t h e  

o b j e c t  t o  move i t s  p l a c e  o f  a b o d e  -  i f  n e e d  

be on paym ent o f  c o m p e n s a t io n  t o  t h e  p e r s o n s  

i n  c h a rg e  t o  c o v e r  t h e  c o s t  o f  t h e  t r a n s f e r  an d
Q

o t h e r  i n c o n v e n i e n c e  t h e y  m ig h t  h a v e  i n c u r r e d .

A l i c e n s e e  o r  l e s s e e  o f  m in in g  r i g h t s  i s  n o t
q

a l lo w e d  t o  a s s i g n  s u c h  r i g h t s  w i t h o u t  c o n s e n t .

t o  be  n o t i c e d  t h a t  i n  C u s to m a ry  Law

v i l l a g e r s  o r  e v e n  i n d i v i d u a l s  may c l a i m  p r o p r i e t a r y
. - . , 1G ,   ■ , , ,r i g n r s  o v e r  w a te r w a y s  ana  x i s  r u n g  g r o u n a s  o u t

u n d e r  t h e  Common Law"^ ( w h i c h  t h e  C o u r t s  a p p l y  by

v i r t u e  o f  t h e  h i g h  C o u r t  Lav/s) an d  u n d e r  8*5  ( 1 )

o f  t h e  M i n e r a l s  O r d i n a n c e  p r o p e r t y  i n  a n d  c o n t r o l

o f  a l l  r i v e r s ,  s t r e a m s  an d  w a t e r c o u r s e s  a r e  v e s t e d

i n  t h e  Crown, and e v e n  r e c l a i m e d  l a n d ,  n o t  b e i n g  t h e

r e s u l t  o f  n a t u r a l  a c c r e t i o n ,  i s  v e s t e d  i n  t h e  Crown
12.-is t h e  owner o f  t h e  f o r e s h o r e . " * - ITow, t h e r e f o r e ,

f i s h i n g  w i t h i n  t i d a l  w a te r w a y s  i s  f r e e  t o  a l l

i n h a b i t a n t s  o f  t h e  c o u n t r y . " ^  
f .  M i n e r a l s  O r d i n a n c e  8 . 7 .
8 .  c f  t h e  A a s t e r n  N i g e r i a  ex am p le  c i t e d  a b o v e ,  
y .  M i n e r a l s  O r d i n a n c e ,  S . I p .
1 0 . A j i s a f e  ,op_*ci_b. , p . l A . S S .  ( e )  A ( f  ) ; H o w l i n g , I j e b u , p a r a s •

7 5 - 7 8 .  N o w l e r , R e p o r t  jo n  L an d  T jm u re  i n  t h e  C o lo n y
Dis;gihc_ts p a r  a s . 5 8 ,7  6*

1 1 . Amachree v . D a n i e 1 K a l i o  h  O r s . ( 1 9 1 4 )  2 N .L .R .1 0 R .
12 . A. &. „ o f _ 3 o u t h e r n  p A g p r j l a  _v. J o h n  Holt_  A JO0 . ( l i v e r p 001 ) n t  duvi^rArcrjwr^c:~ ..— . ~
1 5 . C h i e f  B r a i d  h  Or s . v .A d o h l  h  O r s . ( 1 9 5 0 ) 1 0  I I . L . S . 15•

L e k l  y.G-egenu O h o r o g i g e n  ( 1 9 5 8 )  V/.N .L .R.  155*



CLASSIFICATION AID CREATION OF TENANCIES.

CHAPTER 3. MEANING AND CLASSIFICATION OF
TENANCIES.

1.  G e n e ra l  P r i n c i p l e s .

The law r e l a t i n g  t o  l a n d l o r d  and t e n a n t  came i n t o  e x i s t e n c e

i n  the  i n f a n c y  o f  c i v i l i z a t i o n  and by  g r a d u a l  development  th ro u g h  th e

c e n t u r i e s ,  has  come t o  be one o f  t h e  most e x t e n s i v e  and f a r - r e a c h i n g
1

b ra n c h es  of  th e  law t o d a y ;  I t s  e a r l y  o r i g i n s  l a y  i n  t h e  dim p a s t
2

when man f i r s t  s t a r t e d  t o  d i s t i n g u i s h  be tween " t h i n e ” and "mine"i  

and though i t s  s i g n i f i c a n c e  may n o t  be  o f  e q u a l  im p o r ta n c e  i n  a l l

s t a t e s ,  y e t  even i n  R u ss ian  c o u n t r i e s  where l a n d  b e lo n g s  t o  th e  S t a t e ^  

p e r s o n a l  r i g h t s  i n  h o u s e s  w i th  t h e  u se  o f  a  sm a l l  p l o t  o f  l a n d  

a t t a c h e d  t h e r e t o  and t h e  i n h e r i t a n c e  t h e r e o f ,  i s  r e c o g n i s e d  i n  l a w .^  

G e n e r a l l y  i n  most sys tem s o f  law, and i n  p a r t i c u l a r  i n  

Anglo—American s y s te m s ,  th e  r e l a t i o n  o f  l a n d l o r d  and t e n a n t  i s
5

always c r e a t e d  by  c o n t r a c t ,  e x p r e s s  o r  i m p l i e d ,  But t h e  r e l a t i o n  

may a l s o  be c r e a t e d  by  S t a t u t e .  In  p o p u l a r  l an g u a g e  a d i s t i n c t i o n

1. c f .  32. A m .J u r . ;  L a n d lo rd  and T e n a n t , S . l .
2. S c h l a t t e r ,  P r o f .  Richmond, P r i v a t e  P r o p e r t y , George A l l e n  & Unwin,

1951, P . 9.
3. McDougal, Myres Smith i n  P r o p e r t y ,  W ealth  & Land,  M ich ie  Casebook 

C o rp . ,  U .S .A . ,  1948, P«23 s t a t e s  t h a t  t h e  C o n s t i t u t i o n  o f  th e  
U .S .S .R .  by  A r t .  6 d e c l a r e s  t h a t ,  "The l a n d ,  i t s  n a t u r a l  d e p o s i t s ,  
w a t e r s ,  f o r e s t s ,  . . . .  a r e  S t a t e  p r o p e r t y ,  t h a t  i s ,  b e l o n g  t o  t h e  
whole p e o p l e . "

4 . C o n s t i t u t i o n  o f  U .S .S .R .  A r t .  7 ,  c i t e d  by Mc.Loug&l, op.  c i t .  p . 21
5 . Foa;, G enera l  Law o f  L an d lo rd  and T e n a n t , 8t h  ed .  p .  I 5 32 Am. J u r . ,  

S . 2. W o o dfa l l ,  Law o f  L an d lo rd  and T e n a n t , 1 6 th  ed .  1898 , S . l .
6 . L . P . A . , 1922, S . 1 3 7 j L . P . A . , 1925, S S .149(6)  & 220.
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i s  made be tw een  a l e a s e ,  which h a s  been  d e f i n e d  a s  " a  document

c r e a t i n g  an i n t e r e s t  i n  l a n d  f o r  a  f i x e d  p e r i o d  o f  c e r t a i n  d u r a t i o n ,
7

u s u a l l y  i n  c o n s i d e r a t i o n  o f  t h e  payment o f  r e n t "  and t e n a n c y  which i s

" t h e  r e l a t i o n  o f  a t e n a n t  t o  t h e  l a n d  which he h o l d s .  Hence i t
g

s i g n i f i e s  t h e  e s t a t e  o f  t h e  t e n a n t . "  T h is  d i s t i n c t i o n  i s  n o t ,  however,
9

t e c h n i c a l  and  b o t h  t e x t  w r i t e r s  and t h e  C o u r t s  i n  g e n e r a l  r e g a r d  th e  

t e rm  l e a s e  and t e n a n c i e s  a s  more o r  l e s s  synonymous. As C h i t t y ,  J . ,  

observed*

" I t  may f a i r l y  be  s a i d  t h a t  a  d i s t i n c t i o n  i s  c o n s t a n t l y  
made between a t e n a n c y *  and a  ’ l e a s e 1, and I  d a r e s a y ,  
many s o l i c i t o r s  s p e a k in g  t o  t h e i r  c l i e n t s  t& lk  o f  a 
’ l e a s e 1, i n  t h e  se n se  o f  meaning  a  l e a s e  w hich  t h e  

law r e q u i r e s  t o  be  by  deed;  b u t  I  am u n a b le  t o  say  t h a t  
I  can i n t r o d u c e  t h i s  same l o o s e  p a r l a n c e  i n t o  t h e  r u l e . "

W hatever  may b e  t h e  t h e o r e t i c a l  d i s t i n c t i o n *  i f  any ,  f o r  t h e  p u r p o s e s

o f  t h i s  t h e s i s  no l i n e  w i l l  be  drawn be tw een  t h e  u s e  o f  t h e  t e rm s  ’ l e a s e 1

and ’ tenancy*  and th e  two te rm s  w i l l  be u se d  i n t e r c h a n g e a b l y .

The g e n e r a l  r u l e  i n  E n g l i s h  law i s  t h a t  t h e  r e l a t i o n  o f

l a n d l o r d  and t e n a n t  a r i s e s  when a l e s s o r  c o n f e r s  on a l e s s e e  e x c l u s i v e

p o s s e s s i o n " ^  o f  t h e  l a n d  demised f o r  a p e r i o d  o f  t im e  which i s  e i t h e r

7 .  H e g a r r ^  & Wade: The Law o f  Real  P r o p e r t y ,  1^59 e d . ,  p .  602. I t a l i c s  
m ine ,  c f . " I f  t h e  owner l a n d  c o n s e n t s  by  deed  t h a t  a n o t h e r  p e r s o n  s h a l l  
occupy t h e  l a n d  f o r  a  c e r t a i n  t im e ,  t h a t  i s  a  l e a s e , " p e r  B ay le y ,  J . ,  
i n  S t .  Germains ( E a r l )  v .  W il l iam  (1823) 2 B & C, 216, a t  p . 220.
I t a l i c s  m ine .

8 . JTowitt,  E a r l ,  The D i c t i o n a r y  o f  E n g l i s h  Law, V o l .  2, 1959 ed .  p .  1728.  
B yrne ,  W . J . ,  A D i c t i o n a r y  o f  E n g l i s h  Law, 1923, P* 863 .  I t a l i c s  mine.

9* e . g .  Megar.ry & Wade, i b i d . a s  above .
10 .  Re Negus (1895) 1 Ch. 73,  a t  p . 79*
11. But  t h i s  i s  n o t  enough. See Poa, op.  c i t .  p 8 and a u t h o r i t i e s  c i t e d .

A l s o ,  Denn ing ,  L.G. i n  I s a a c  v Holbel de P a r i s  ( i9 6 0 )  1 A .E .R .  348 a t
P * 352.
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d e f i n i t e  o r  oan be  made s u b j e c t  t o  a d e f i n i t e  t im e  l i m i t  by 

12e i t h e r  p a r t y .  A lso  t h e  l e a s e  must  have a c e r t a i n  b e g i n n i n g

and a c e r t a i n  end o th e r w i s e  i t  w i l l  be  i n v a l i d . T h e  e s s e n t i a l

d i f f e r e n c e  be tween a t e n a n c y  i n  c u s to m a ry  law and one u nd e r  t h e

E n g l i s h  and th e  g e n e r a l  law o f  N i g e r i a ^  l i e s  i n  t h i s  d e f i n i t e n e s s

o f  t h e  t e rm .  In  cus tom ary  law t h e  t e n a n c y  may be f o r  a

d e f i n i t e  , o r  i n d e f i n i t e  p e r i o d .  The emphas is  o f  c u s tom ary  law

16i s  on t h e  i n t e n t i o n  of  th e  p a r t i e s .  I t  i s  t h i s  i n t e n t i o n  w hich ,  

i n  a  b r o a d  s e n s e ,  d e te rm in e s  t h e  d u r a t i o n  o f  t h e  t e n a n c y .  I f ,  f o r  

example ,  th e  i n t e n t i o n  i s  t h a t  t h e  g r a n t e e  s h a l l  u se  t h e  l a n d  f o r  

g row ing  s e a s o n a l  c r o p s ,  t h i s  i s  p r im a  f a c i e  e v id e n c e  t h a t  t h e  t e n a n c y

i s  meant t o  l a s t  f o r  a s h o r t  p e r i o d  — f o r  a p l a n t i n g  s e a s o n ,  u n l e s s

i t  i s  e x p r e s s l y  s t a t e d  o t h e r w i s e .  I f  on th e  o t h e r  hand th e  u se  i s  

f o r  b u i l d i n g  a  d w e l l i n g  h o use ,  o r  i n  t h e s e  d ay s ,  f o r  a  k o l a  o r  cocoa  

p l a n t a t i o n ,  t h e  t e n a n c y  w i l l  be presumed t o  be f o r  a  l o n g  p e r i o d  and

i n d e f i n i t e  i n  d u r a t i o n .  In  o r d e r  n o t  t o  c o n fu s e  th e  r e l a t i o n  o f

l a n d l o r d  and t e n a n t  w i th  o t h e r  t r a n s a c t i o n s  s i m i l a r  t h e r e t o ,  th e  

meaning  o f  t h a t  r e l a t i o n s h i p  w i l l  f i r s t  be examined.

12.  H i l l  & Redman, L an d lo rd  and T e n a n t , I960  ed .  pp .  3 - 4 *
C h e s h i r e ,  G.C. The Modern Law o f  Real  P r o p e r t y ,  1-958 e d . ,  pp .
339-40.

13. Lace v C h a n t l e r  (1944) K.B. 368 .
14* G iv in g  a  l e a s e  th e  same meaning  i n  t h e  g e n e r a l  law o f  N i g e r i a  a s  

i n  E n g l i s h  law.
15. A l l o t t ,  E s s a y s , p .  293? E l i a s *  N ig .  Land Law, p . 184*

L iv e r s a g e ,  Land Tenure i n  t h e  C o l o n i e s , p . 16; p . 16; Meek: Land 
T e n u re , p .  209. A l though  i t  i s  p o s s i b l e  t o  g r a n t  a  t e n a n c y  f o r
a p e r i o d  which i s  J jo t  i n i t i a l l y  d e f i n i t e ,  i n  E n g l i s h  law, y e t  th e
p r i n c i p l e  o f  i d  c^ptum e s t  quod ce r tum  r e d d i  p o t e s t , such  a
t e n a n c y  w i l l  be v a l i d  i f  i t  i s  c a p a b le  o f  d e t e r m i n a t i o n .

1 6 . I n  E n g l i s h  law  i n t e n t i o n  i s  r e l e v a n t  i n  d e c i d i n g  w h e th e r  a 
t e n a n c y  i s  i n  e x i s t e n c e ,  b u t  i n  c u s to m a ry  law i n  d e c i d i n g  t h e  
p e r i o d  o f  i t s  d u r a t i o n .
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D e f i n i t i o n  o f  th e  r e l a t i o n  o f  l a n d l o r d  and t e n a n t#

A l th o u g h  th e  meaning  w h ich  i s  a t t a c h e d  t o  t h e  

r e l a t i o n  o f  l a n d l o r d  and t e n a n t  i n  E n g l i s h  law may n o t  

c o m p l e t e l y  f i t  t h e  p o s i t i o n  i n  c u s to m a r y  lav; ,  i t  w i l l  

u n d o u b te d ly  a f f o r d ,  a t  l e a s t ,  a  b a s i s  f o r  com par ison*

L i t t l e t o n ,  one o f  th e  e a r l i e s t  a u t h o r i t i e s  on E n g l i s h  law 

s t a t e s  t h a t

"The l e s s o r  i s  p r o p e r l y  where  a  man l e t s  to  a n o t h e r  
Hands o r  t e n e m e n ts  f o r  t e rm  o f  l i f e  o r  t e rm  o f  
y e a r s ,  o r  t o  h o ld  a t  w i l l ,  he who makes th e  l e a s e  
i s  c a l l e d  th e  l e s s o r ,  and he to  whom t h e  l e a s e  i s  
made i s  c a l l e d  t h e  l e s s e e • "1 ?

The g e n e r a l  t r e a t m e n t  o f  L i t t l e t o n  and o f  E n g l i s h  lav; i s  

ba sed  on th e  d o c t r i n e  o f  e s t a t e s  o f  f r e e h o l d  and o t h e r  

l e s s e r  fo rm s o f  t e n u r e s ,  a s  w e l l  as  on g r a n t s  c r e a t e d  by th e  

f o r c e  o f  a w r i t t e n  docum ent ,  t h e  l e a s e *  E s t a t e s  o f  f r e e h o l d  

and w r i t t e n  i n s t r u m e n t s  were unknown i n  t r a d i t i o n a l  c u s to m a ry  

law ,  t h e r e f o r e  a d e f i n i t i o n  b a s e d  on them c a n n o t  be s a t i s f a c t o r y  

W o o d f a l l ’s view i s  t h a t

"The r e l a t i o n s h i p  o f  l a n d l o r d  and t e n a n t  may be 
d e s c r i b e d  a s  t h e  r e l a t i o n s h i p  which  e x i s t s  be tw een  
p a r t i e s  to  a dem ise  and t h e i r  r e s p e c t i v e  a s s i g n s *  The 
r e l a t i o n  i s  one o f  t e n u r e ,  and a l t h o u g h  i n  f o rm e r  t im e s  
i t  e x i s t e d  be tw een  f r e e h o l d e r s ,  where t h e  owner of  a
f r e e h o l d  g r a n t e d  t h e r e o u t  a l e s s e r  e s t a t e  o f  f r e e h o l d
( s u c h  as  an e s t a t e  f o r  l i f e ) ,  i n  p r a c t i c e  a t  t h e  p r e s e n t
day t h e  r e l a t i o n s h i p  o f  l a n d l o r d  and t e n a n t  a r i s e s  where 
th e  owner o f  an e s t a t e  i n  l a n d  g r a n t s  to  a n o t h e r  an 
e s t a t e  l e s s  t h a n  f r e e h o l d  and l e s s  t h a n  he h i m s e l f  
p o s s e s s e s  i n  t h e  l a n d . " l 8

1 7 .  Co* L i t t * ,  L830 e d . , S .A 2b .
1 8 .  W o o d fa l l  on L a n d lo r d  and T e n a n t , 2 6 t h  e d . ,  i 9 6 0 , p * l .

c f .1898  e d .  p . l x .

1
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A s i m i l a r  v iew  i s  t a k e n  by Foa who s t a t e s  t h a t

"The r e l a t i o n  o f  l a n d l o r d  and t e n a n t  may be g e n e r a l l y  
d e s c r i b e d  as  t h a t  which  e x i s t s  when one p e r s o n  ( t h e  
l e s s o r  o r  l a n d l o r d )  b e in g  p o s s e s s e d  of an e s t a t e  o r  
i n t e r e s t  i n  r e a l  p r o p e r t y ,  w h e th e r  f r e e h o l d  o r  n o t ,  
h a s  g r a n t e d ,  o r  i s  deemed to  h ave  g r a n t e d ,  t o  a n o t h e r  
( t h e  l e s s e e  o r  t e n a n t )  an e s t a t e  o r  i n t e r e s t  t h e r e i n  which  
i s  l e s s  t h a n  f r e e h o l d  o r  l e s s  t h a n  th e  e s t a t e  o f  t h e
grantor*,!19

I t  i s  t r u e  t o  s a y  t h a t  i n  N i g e r i a n  c u s to m a ry  la w ,  a s  i n  

E n g l i s h  l aw ,  t h e  l a n d l o r d  a lw ays  g r a n t s  t o  t h e  t e n a n t  an  i n t e r e s t  l e s s  

t h a n  t h a t  which t h e  l e s s o r  h i m s e l f  ha s  g o t  i n  th e  l a n d ,  b u t  th e  above 

d e s c r i p t i o n s  do n o t  f i t  s q u a r e l y  i n t o  t h e  c u s to m a r y  c o n t e x t  n o t  on ly  

b eca u se  o f  t h e  a b s e n c e  o f  f r e e h o l d  e s t a t e s  u n d e r  n a t i v e  law and c u s to m ,  

b u t  b e c a u se  t h e  d e s c r i p t i o n s  f i t  o t h e r  t r a n s a c t i o n s ,  l i k e  p l e d g e  o f  

l a n d ,  which do n o t  g i v e  r i s e  to t h e  r e l a t i o n s h i p  o f  l a n d l o r d  and t e n a n t ,

C h e s h i r e  s a y s  t h a t

"A t e r m  o f  y e a r s  and t h e  r e l a t i o n  o f  l a n d l o r d  and t e n a n t  
i s  c r e a t e d  w henever  one p e r s o n ,  c a l l e d  t h e  l a n d l o r d ,  
c o n f e r s  upon a n o t h e r ,  c a l l e d  t h e  t e n a n t  o r  l e s s e e ,  th e  
r i g h t  to  e x c l u s i v e  p o s s e s s i o n  o f  c e r t a i n  l a n d  f o r  a  p e r i o d  
t h a t  i s  d e f i n i t e  o r  c a p a b l e  o f  d e f i n i t i o n . "20

One f e a t u r e  o f  t e n a n c i e s  g r a n t e d  u n d e r  E n g l i s h  law i s  t h a t  

th e  t e n a n t  ha s  e x c l u s i v e  p o s s e s s i o n  o f  t h e  l a n d .  T h is  f e a t u r e  i s  

p r e s e n t  i n  g r a n t s  r e g u l a t e d  by c u s to m a ry  law b u t  i n  s u c h  c a s e s  the  

e x c l u s i v e n e s s  o f  p o s s e s s i o n  r e l a t e s  o n ly  to  t h e  p u r p o s e  f o r  w hich  t h e

g r a n t  i s  made. Custom ary  u se  o f  l a n d  b e i n g  more or l e s s  c o n c u r r e n t  i n
o~r ?

n a t u r e  th e  t e n a n t  c a n n o t  c l a i m  t o  e x c lu d e  t h e  g r a n t s  f rom  th e  l a n d  i f

19 .  F o a ' s  G e n e r a l  Law o f  L a n d l o r d  and T e n a n t , 8 t h  e d . , 1937i  P«l*
c f  H i l l  & Redman: Lav; o f  L a n d lo rd  and T e n a n t , 1 3 t h  e d . ,  19&0, p . l .

20 .  C h e s h i r e ,  G . C . ,  Modern R e a l  P r o p e r t y . 8 t h  ed* ,  1 9 3 8 ,  p .  3^-2.
c f  Jowi’t t ^  The D i c t i o n a r y  o f  E n g l i s h  Law, v o l .  2 ,  1 9 3 9 .  p .1037*
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140 .
h i s  u se  of the  lan d  i s  n o t  b e in g  j e o p a r d i z e d  by t h e  g r a n t o r ' s  e n t r y  

th e re o n *  N e i th e r  i n  E n g l i s h  law'*' n o r  i n  c u s to m a r y  law i s  mere 

e x c l u s i v e n e s s  of  p o s s e s s i o n  th e  f i n a l  t e s t  b e c a u s e  i n  t h e  c u s to m a ry  

p l e d g e ,  a t  l e a s t ,  e x c l u s i v e  p o s s e s s i o n  i s  g r a n t e d ,  y e t  t h e  p l e d g e e  i s  

n o t  a t e n a n t#
2

Bayley ,  J .  i n  S t ,  Germains ( E a r l )  v .  W i l l a n  h o l d s  t h e  view
t h a t

" I f  th e  owner o f  l a n d  c o n s e n t s  by de ed  t h a t  a n o t h e r  p e r s o n  
s h a l l  occupy l a n d  f o r  a c e r t a i n  t im e ,  t h a t  i s  a l e a s e . "

On th e  o t h e r  hand i n  Camberwell  and S o u th  London B u i l d i n g  S o c i e t y  v .

H ol low ay ,^  j e s s e l ,  M.R. s a i d ,

"The word ' l e a s e '  i s  i n  law a w e l l -k n o w n  l e g a l  te rm  o f  
w e l l - d e f i n e d  i m p o r t .  No l a w y e r  h a s  e v e r  s u g g e s t e d  t h a t  th e  
t i t l e  o f  t h e  l e s s o r  makes any d i f f e r e n c e  i n  t h e  d e s c r i p t i o n  
o f  the  i n s t r u m e n t ,  w h e th e r  the  l e a s e  i s  g r a n t e d  by a  f r e e 
h o l d e r  o r  a c o p y h o ld e r  w i th  th e  l i c e n c e  of  t h e  l a n d  or  by a 
man who h i m s e l f  i s  a l e a s e h o l d e r .  I t  b e i n g  g r a n t e d  f o r  a  
term of  y e a r s  i t  i s  c a l l e d  a l e a s e .  I t  i s  q u i t e  t n u e  t h a t  
where t h e  g r a n t o r  o f  t h e  l e a s e  h o l d s  f o r  a t e r m  th e  s e c o n d  
i n s t r u m e n t  i s  c a l l e d  e i t h e r  an u n d e r l e a s e  o r  a d e r i v a t i v e  

l e a s e ,  b u t  i t  i s  s t i l l  a  l e a s e . "5

These j u d i c i a l  d e f i n i t i o n s  s t r e s s  t h e  e s s e n t i a l i t y  o f  a 

w r i t t e n  i n s t r u m e n t  as  w e l l  as  o f  a d e f i n i t e  p e r i o d  o f  t im e  i n  

d e te r m i n i n g  w he the r  o r  n o t  a l e a s e  e x i s t s ,  b u t  n e i t h e r  o f  t h e s e  f a c t o r s  

i s  e s s e n t i a l  i n  c u s to m ary  law i n  e s t a b l i s h i n g  t h e  r e l a t i o n  o f  l a n d l o r d  

and t e n a n t .

The a p p ro a c h  o f  b o th  th e  l e g i s l a t u r e s  and th e  c o u r t s  i n  

N i g e r i a  i s  s i m i l a r  t o  t h a t  of  t h e  E n g l i s h  a u t h o r i t i e s  c i t e d  a b o v e .

1 .  See Foa, op.  c i t .  p . 8 , Lloyd 8c Montgomerie :  Rent  C o n t r o l , 1955 ,  
p . 2 3 , and th e  a u t h o r i t i e s  t h e r e i n  c i t e d .

2.  (1823) 2 B 8c C 216.
3 * a t  p .  220*
4 .  ( I 876) 13 CL.D, 75 4 .
5 .  At P .  759*
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Thus th e  V/estern N i g e r i a  L an d lo rd  and T enan t  Law s t a t e s  t h a t  i n  t h a t

Law

1,1 Landlord* means any p e r s o n  who u n d e r  a l e a s e  o r  o t h e r  
c o n t r a c t  o f  t e n a n c y  i s ,  a s  be tw een  h i m s e l f  and t h e  l e s s e e  
o r  t e n a n t ,  f o r  t h e  t ime b e in g  e n t i t l e d  to  t h e  r e n t s  and 
p r o f i t s  o f  th e  demised  p r e m is e s  p a y a b l e  u n d e r  t h e  l e a s e  o r  
o t h e r  c o n t r a c t  o f  tenancy*  'T en an t*  means any p e r s o n  
e n t i t l e d  i n  p o s s e s s i o n  t o  t h e  h o l d i n g  u n d e r  any l e a s e  o r  
o t h e r  c o n t a c t  o f  t e n a n c y . ’*

The d e f i n i t i o n  c o r r e c t l y  s t a t e s  th e  e x i s t e n c e  o f  a c o n t r a c t  a s  an

e s s e n t i a l  f a c t o r  i n  e s t a b l i s h i n g  a l a n d l o r d  and t e n a n t  r e l a t i o n s h i p *

The c o n t r a c t  may be e x p r e s s  o r  i m p l i e d ;  b u t  t h e  em phas is  i n  t r a c i n g

t h e  l a n d l o r d  i s  on r e c e i p t  o f  r e n t s  o r  o t h e r  p r o f i t s :  b u t  t h e s e  a r e

n o t  e s s e n t i a l ,  though th ey  a r e  q u i t e  a common f e a t u r e  o f  th e

r e l a t i o n s h i p *
Q

The F e d e r a l  Recovery  o f  P re m is e s  O rd in an c e  i n  th e

d e f i n i t i o n  s e c t i o n  s t a t e s  t h a t

" 'L a n d lo r d *  i n  r e l a t i o n  t o  any p r e m i s e s  menas t h e  p e r s o n  
e n t i t l e d  t o  th e  im m edia te  r e v e r s i o n  o f  t h e  p r e m i s e s  o r  i f  
the  p r o p e r t y  i s  h e l d  i n  j o i n t  t e n a n c y  o r  t e n a n c y  i n  common, 
any of  t h e  p e r s o n s  e n t i t l e d  t o  th e  im m e d ia te  r e v e r s i o n ,  
and i n c l u d e s  th e  a t t o r n e y  o r  a g e n t  o f  any s u c h  l a n d l o r d ,  and 
a l s o  any p e r s o n  a p p o i n t e d  t o  a c t  on b e h a l f  o f  th e  Crown 
i n  d e a l i n g  w i th  any l a n d s ,  b u i l d i n g s ,  p r e m i s e s  i n  ~
c o r p o r e a l  o r  i n c o r p o r e a l  h e r e d i t a m e n t s  v e s t e d  i n  t h e  Crown; 
" 'T e n a n t*  i n c l u d e s  any p e r s o n  o c c u p y in g  3-0 p r e m i s e s  w h e th e r  
on payment o f  r e n t  o r  o t h e r w i s e  b u t  does n o t  i n c l u d e  a 
p e r s o n  o c cu p y in g  p re m is e s  u n d e r  a bona f i d e  c l a i m  t o  be th e  
owner o f  t h e  p r e m i s e s *"

6 .  No. 32 o f  1958,  now Cap. 58 o f  1959 .
7• I b i d  <1*2*
8 .  No. 39 of 19^3 ,  now Cap. 176 o f  1938 ,  o f  Laws o f  th e  F e d e r a t i o n .
9* Recovery of  P re m is e s  O rd in an c e ,  S . 2 .
10 In  Akinosho v Enigbokan & Anon. (1933) 21 NLR 8 8 .  Abbot ,  J .  h e l d

t h a t  the  word " o c c u p y in g "  means " l a w f u l l y  o c c u p y in g "  so  t h a t  a mere
t r e a s p a s s e r  i n  o c c u p a t i o n  does n o t  come w i t h i n  t h e  t e rm  • ' t e n a n t 1*
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H e re ,  as  e l s e w h e r e ,  i t  i s  c o r r e c t  to  sa y  t h a t  i n  b o th  c u s to m a ry  and 

g e n e r a l  law the  l a n d l o r d  a lways has  a r e v e r s i o n  o f  th e  l a n d  d e m ise d ,  

b u t  as s t a t e d  a l r e a d y  a t e n a n t  need n o t  pay any r e n t  a t  a l l  and t h i s  

w i l l  no t  i n v a l i d a t e  th e  e x i s t e n c e  o f  the  r e l a t i o n  o f  l e s s o r  and l e s s e e .  

F u r th e r m o r e ,  the  e x i t e n c e  o f  a r e v e r s i o n  i s  n o t  p e r  se  c o n c l u s i v e  

e v id e n c e  of t e n a n c y ,  no r  even the  f a c t  t h a t  i t  i s  c o u p le d  w i t h  

o c c u p a t i o n  by the  t e n a n t  f o r  a v i l l a g e r  may occupy v i l l a g e  l a n d s  th e  

r e v e r s i o n  to  which i s  i n  th e  v i l l a g e  a s  a  c o r p o r a t e  body b u t ,  a s  w i l l  

be shown l a t e r ,  the  v i l l a g e  member i n  o c c u p a t i o n  i s  n o t  a  t e n a n t *

The r e l e v a n t  N i g e r i a n  o p i n i o n  which  i s  on a l l  f o u r s  w i t h  t h e

E n g l i s h  view i s  g i v e n  i n  t h e  N a t i o n a l  Bank o f  N i g e r i a  Ltd* v CompaHnie 
1 *|

F r a s s i n e t . 'LJ~ In  t h a t  c a s e  th e  Bank a p p e a le d  u n d e r  th e  R e g i s t r a t i o n  o f  

T i t l e s  O rd inance ,  from t h e  d e c i s i o n  o f  t h e  R e g i s t r a r  t o  r e g i s t e r  th e  

Bank ’s l e a s e  bu t  t o  do so s u b j e c t  to  F r a s s i n e t ' s  l e a s e  a s  an in c u m b e ra n c e  

u n d e r  S e c t i o n  12 W of  t h e  O r d in a n c e .  R ev iew ing  t h e  a rg u m e n ts  p u t  

f o r w a r d ,  B a i ra m ia n ,  A g .J .  ( a s  he th e n  was) s a i d ;

"One i s  t h a t  F r a s s i n e t ’s document i s  no more t h a n  an  
ag reem en t  t o  l e t  i n  view o f  th e  words ’The l e s s o r  a g r e e s  
to  l e t  and t h e  l e s s e e s  a g r e e  to  t a k e ’ . When one l o o k s  
a t  pages  547-548  o f  W i l l i a m s  on R e a l  P r o p e r t y  (1920)  and 
Duxburg v.  S a n d i f o r d , 80 L .T .  552 ,  and P i n e r o  and O th e r s  v .  
Fudson  ̂ 51 2»R. 558,  one s e e s  t h a t  t h o s e  words were good 
enough to  c r e a t e  a l e a s e  i n  th e  d ay s  b e f o r e  a  deed  was 
r e q u i r e d :  and t h e y  a r e  good enough now; and one g a t h e r s
t h a t  ' a n y  words i n d i c a t i n g  an i n t e n t i o n  to  g i v e  p o s s e s s i o n  
o f  th e  l a n d s  f o r  a d e t e r m i n a t e  t im e  w i l l  be s u f f i c i e n t . 1 
Here we have a  document b e g i n n i n g  w i t h  t h e  words ’T h is  l e a s e  
made1; i n  t h e  t h i r d  p a r a g r a p h  t h e  l e s s e e s  c o v e n a n t  i n  
r e s p e c t  o f  ' t h e  te rm  h e re b y  c r e a t e d ' ,  which a r e  s u f f i c i e n t

11. (1948) 19 N.L.R. /f.
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t o  e s t a b l i s h  a l e a s e  a c c o r d i n g  to  Duxbury v ,  ^ a n d i f o r d : 
the  c o v e n a n ts  on e i t h e r  s i d e  s p e a k  o f  ' t h e  t e n a n c y 1, th e  
l e s s o r  u n d e r t a k e s  t o  d e l i v e r  th e  p r e m i s e s  b e f o r e  th e  3 1 s t
Hay, 194-6; and f i n a l l y  b o th  s i d e s  s i g n  and s e a l  -  a s
p l a i n  an i n d i c a t i o n  as  one c o u ld  w ish  t h a t  b o t h  meant th e  
document to  be a l e a s e . ,f1 2

This  d e c i s i o n  r e v e a l s  t h r e e  e le m e n t s  w hich  a r e  n e c e s s a r y  

i n  e s t a b l i s h i n g  the  r e l a t i o n  o f  l a n d l o r d  and t e n a n t  u n d e r  t h e  g e n e r a l  

law :  ag reem en t ,  i n t e n t i o n ,  document.  I n  c u s to m a ry  law b o t h  i n t e n t i o n

and agreem ent  a r e  n e c e s s a r y ,  bu t  a  document was v i r t u a l l y  unknown.

Also the  mere e x i s t e n c e  o f  e v id e n c e  o f  a g re e m e n t  and  i n t e n t i o n  may n o t  

be s u f f i c i e n t  i n  cus to m ary  law f o r  w hereas  i n  E n g l i s h  law  a document 

d u ly  e x ecu ted  w i l l  g i v e  th e  g r a n t e e  an i n t e r e s t  i n  t h e  l a n d ,  i n  c u s to m a ry  

law the  g r a n t e e  must do so m e th in g  more:  he must e n t e r  i n t o  p o s s e s s i o n  o r

a t  l e a s t  do some overt ; a c t  u n e q u iv o c a l  and a t t r i b u t a b l e  t o  an  i n t e n t i o n

to  e n t e r  i n t o  o c c u p a t i o n  o f  th e  l a n d .

The d e f i n i t i o n s  i n  the  g e n e r a l  law o f  N i g e r i a  ( i n c o r p o r a t i n g
1"2

E n g l i s h  lav/) c o n t a i n  t h r e e  b a s i c  p r i n c i p l e s :

1 .  The l e s s e e  must a c q u i r e  l a w f u l l y  th e  r i g h t  o f  p o s s e s s i o n  o f  t h e  l a n d

or  o t h e r  p re m ise s  to  t h e  e x c l u s i o n  o f  t h e  l e s s o r . " ^

2 .  The d u r a t i o n  of  t h e  t e n a n c y  must be d e f i n i t e ,  and  however  l o n g  i t

may be ,  i t  c a n n o t  be l i m i t e d  i n  p e r p e t u i t y  o r  f o r  a  p e r i o d  t h a t

w i l l  n o t  be r e a d i l y  d e t e r m i n a b l e . ^

12 .  At p .  b -  3 .
1 3 .  For  o t h e r  E n g l i s h  d e f i n i t i o n s  to  t h e  same e f f e c t  see

J o w i t t ,  E a r l ,  T h e J D i c t io n a r y  of E n g l i s h  Law, v o l .  2 ,  1939 e d . , p . l 0 6 9  
Megorry & Wade, The Law of  Neal  P r o p e r t y . 2nd .  e d . ,  1939 ,  p .
N o r th ,  J . ,  i n  Re K n igh t  (1887) 34- Ch. 318 ,  a t  p .  3 2 0 - 1 .
C h i t t y  J . ,  i n  Re Negus (1893) 1 C h .73, a t  p p . 7 8 - 9 .

14-. c f  L. & N. R ly .  v Buckm aster  (1874-) 10 A .B .7 0 , a t  p*7 6 .
15. Seven oaks ,  M aidstone  & Tunbr idge  R ly .  Co. v .  London e t c .  R ly .  Co. 

(1879) 11 Ch. V. 625 a t  p .  635-6 ;  Lace v .  C h a n t l e r  ( 1 9 H )  KB 3 6 8 .



144.
3# The l e a s e  o r  any a g re em e n t  t h e r e f o r  must  be e v id e n c e d  by an

16i n s t r u m e n t  i n  w r i t i n g ,  o r  t h e r e  must be s u f f i c i e n t  a c t  o f  p a r t  

pe rfo rm ance

I n  cus tom ary  law o n ly  th e  f i r s t  p r i n c i p l e  i s  e s s e n t i a l ,  b u t  

i t  i s  n o t  the  d e t e r m i n i n g  f a c t o r  b eca u se  o f  o t h e r  r e l a t i o n s h i p s  which 

c o n f e r  e x c l u s i v e  p o s s e s s i o n  and y e t  do n o t  C r e a t e  th e  r e l a t i o n  o f  

l a n d l o r d  and t e n a n t .  These r e l a t i o n s h i p s  w i l l  now be c o n s i d e r e d .

D i s t i n c t i o n  be tw een  t e n a n c i e s  and s i m i l a r  t r a n s a c t i o n s .

The r e l a t i o n s h i p s  which on t h e  s u r f a c e  l o o k  l i k e  t h o s e  

e x i s t i n g  between a  l a n d l o r d  and t e n a n t  i n c l u d e  the  r e l a t i o n s h i p  b e tw een

(a )  member of  a community and th e  l a n d - h o l d i n g  g r o u p .

(b)  P a r t i e s  to  a p l e d g e  o f  l a n d .

(c)  M u M red e em a b le  ' S a l e 1 of  l a n d .

(d)  » " " ' G i f t '  o f  l a n d .

(e )  M " " l i c e n c e *

(a )  ( i )  D i s t i n c t i o n  be tw een  th e  i n t e r e s t  o f  a member o f  a community
and t h a t  o f  a t e n a n t .

In  th e  l a s t  c h a p t e r  i t  has been  shown t h a t  i n  s p i t e  o f  th e  

modern tendency  tow ards  i n d i v i d u a l i z a t i o n  o f  l a n d h o l d i n g ,  some l a n d s  

a r e  s t i l l  h e ld  by s o c i a l  o r  p o l i t i c a l  c o m m u n i t ie s  a s  c o r p o r a t e  g r o u p s .

The community may be a f a m i l y ,  a v i l l a g e ,  o r  a  tow n .  The c o n t r o l  o f

su ch  l a n d s  may be i n  e i t h e r  th e  C h i e f  o r  a  c e n t r a l  a u t h o r i t y  ( a s  among 

th e  Y o r u b a s ^  and th e  N u p e ^ )  o r  i n  t h e  v i l l a g e  o r  l o c a l  t e r r i t o r i a l

16. L .P .A .  S . 40, r e p l a c i n g  th e  S t a t u t e s  o f  Fraud_ f l6 7 7 )  2 C a r .  2, Cap.
3 . S . 4.

17. Maddison v .  A ld e rson  ( 1883) 8 App. Cas .  467*
18. A j i s a f e ,  bp. c i t .  p . 65 Meeks Land T enure ,  p p . 118-9? 155-159*
19. Nadel ,  A B lack  Byzantium, 1942, p .  183-
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u n i t  on the  one hand, o r  on th e  o t h e r  hand u n d e r  t h e  c o n t r o l  o f  a

v i l l a g e  head o r  group o f  e l d e r s  (a s  among t h e  I b o i ^  and th e  Tiv.'*')
o

In  g e n e r a l ,  the  u n i t  o f  l a n d - h o l d i n g  i s  t h e  f a m i l y .  But whoever i s  

t h e  c o n t r o l l i n g  a u t h o r i t y ,  t h e  l e g a l  p o s i t i o n  o f  a  member i s  c l e a r s  

he i s  e n t i t l e d  to  a g r a n t  o f  some l a n d  d u r i n g  t h e  p e r i o d  o f  a l l o c a t i o n  

and i f  no g ra n t  i s  made to  him w i th o u t  h i s  own f a u l t ,  he has  a  r i g h t  o f  

a c t i o n  under  n a t i v e  law and custom a g a i n s t  th e  l a n d - c o n t r o l l i n g  a u t h o r i t y .  

The d i s t i n c t i o n  between h i s  p o s i t i o n  and t h a t  o f  a  t e n a n t  i s  t h a t  t h e
l

t e n a n t  has no r i g h t  i n  law to  have th e  g r a n t  made t o  h im i^  h i s  r i g h t  ' 

depends on the  agreement  between him and th e  l an d -o w n in g  group a c t i n g  

th ro u gh  the  c o n t r o l l e r s .

I t  i s  sometimes s a i d  t h a t  a member i s  a t e n a n t ;  T h is  i s  an 

i n a c c u r a t e  d e s c r i p t i o n  of  h i s  l e g a l  p o s i t i o n  : he i s  n o t  a t e n a n t  o f  

th e  C h ie f ,  o r  headman o r  any o t h e r  c o n t r o l l e r  o f  t h e  l a n d .  Iff o r  i s  he

20. Groon, Op. c i t .
1. Meek, Land Tenure ,  pp. 145-149*
2. Coker, Family P r o p e r t y , C h a p te r  2, and t h e  a u t h o r i t i e s  c i t e d  t h e r e i n .  

McPhees The Economic R e v o lu t io n  in  B r i t i s h  West A f r i c a , 1926, pp .
161—166 .

3. P o l i c y  f o r  Land, S e s s io n a l  P a p e r  No. 7 o f  19539 p a r a .  3. No. 3 o f
1955> p a r a .  5* (E a s te rn  Region) Bohannan, P .  ? i v  Farm and S e t t l e m e n t ,
1954, P . 32.
c f .  Tongi v .  K a l i l  (1 9 5 3 ) ; 14 WACA 331* C .A . ,  where th e  N es t  A f r i c a n  
Court  o f  Appeal ,  i n  a  judgment d e l i v e r e d  by F o s t e r  S u t t o n ,  P . ,  h e l d  
t h a t  under  th e  n a t i v e  cus tom ary  law o f  S i e r r a  Leone,  where l a n d  
has  been a l l o c a t e d  to  a member o f  a t r i b e ,  he a c q u i r e s  a  r i g h t  to  
occupy,  i t .
And Cole, N ige r  P ro v in c e ,  p a r a .  132: 11 An u n d e r l y i n g  p r i n c i p l e  and,  
in  f a c t ,  a  c a r d i n a l  f e a t u r e  o f  a l l  t h e s e  sys tem s  i s  t h a t  membership 
o f  the  l o c a l  community c a r r i e s  w i th  i t  a  r i g h t  t o  s h a r e  i n  t h e  u se  and 
o ccu p a t io n  o f  t h a t  community 's  l a n d . "

4* Bohannan, P.O. T iv  Farm and S e t t l e m e n t , p .  2>8 .
5. McPhee; i b i d ,  p .  ]_6l.
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a t e n a n t  of the  community o r  land -ow n in g  group e i t h e r .  To s t a t e  t h e  

p o s i t i o n  in  a s i m p l i f i e d  way, a member i s  one o f  t h e  many dead ,  th e

few l i v i n g ,  and the  c o u n t l e s s  unborn who, i n  law ,  a r e  t h e  ’'ow ners” o f
6

t h e  l a n d .  Members f o r  t h e  t im e  b e i n g  have c o -o w n e r s h ip  o n ly  i n  t h e  

se nse  o f  having a common r i g h t  t o  p o s s e s s  and u s e  p a r t s  o f  t h e  l a n d .  In

law t h i s  r i g h t  to  u se  i s  c o n f i n e d  o n ly  t o  t h e  a d u l t  members o f  t h e  group;

b u t  i t  i s  e q u a l ly  t r u e  t h a t  i n  law the  c h i l d r e n  o f  t h e s e  members have th e
o

same r i g h t s  a l th o u g h  th e  e x e r c i s e  o f  such r i g h t s  may be  p o s tp o n e d .

The i n t e r e s t s  o f  members a r e  i n  some r e s p e c t s  s i m i l a r  t o  th e  i n t e r e s t s  

o f  j o i n t - t e n a n t s  i n  E n g l i sh  law; t h i s  i s  b e c a u s e  a s  l o n g  a s  t h e  l a n d  

i s  n o t  p a r t i t i o n e d  t h e i r  r i g h t s  a r e  i d e n t i c a l  and t h e y  can j o i n t l y  

a l i e n a t e  the  l a n d .  But t h e  d i f f e r e n c e  between t h e  i n t e r e s t s  o f  a  member, 

w h e th e r  of  a f a m i ly  o r  a v i l l a g e  o r  any o t h e r  s o c i a l  o r  p o l i t i c a l  group 

and t h a t  of a j o i n t - t e n a n t  i n  E n g l i s h  law i s  t h a t  i n  E n g l i s h  law t h e  

e n t i r e t y  of  r i g h t s  i s  v e s t e d  i n  th e  j o i n t - t e n a n t s  f o r  t h e  t im e  b e i n g  r  

r e g a r d l e s s  of  t h e i r  i s s u e  b u t  i n  cus tom ary  t e n u r e  t h e  r i g h t s  a r e  n o t  

c o n f in e d  to  the  ” j o i n t - t e n a n t s ” f o r  th e  t im e  b e i n g  t o  t h e  e x c l u s i o n  o f  

t h e i r  i s s u e .  The grown-up d e s c e n d a n t s  o f  a d e c e a se d  member g e t  t h e  

same r i g h t s  o f  use  a s  th e  o r i g i n a l  members a s  l o n g  a s  t h e  l a n d  i s  n o t

6. P o l i c y  f o r  Land, S e s s i o n a l  P a p e r  Mo. 7 of  1953> p a r a .  3> Mo. 3 o f  
1955» p a r a s .  3 & 4 ( E a s te rn  R eg io n ) .

7 .  In  fam i ly  l a n d s ,  a t  l e a s t ,  b o t h  males  and f e m a le s ,  among th e  
Yoruba, a c q u i r e  some i n t e r e s t s  t h e r e i n ,  b u t  t h e  f e m a le s  do n o t  
a c q u i r e  th e  same r i g h t s  a s  m a le s :  Lopez & o r s .  v .  Lopez & O r s . (1924) 
5, M.L.R. 4 7« See a l s o  t h e  s e c t i o n  on women b e lo w .

8 .  c f .  Ward P r i c e ,  Land Tenure  i n  th e  Yoruba P r o v i n c e s ,  p a r a .  104*
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q
p a r t i t i o n e d .  Also by th e  p re-1926  E n g l i s h  law which s t i l l  a p p l i e s  

i n  some p a r t s  of  N i g e r i a , ^  a j o i n t  t e n a n t  i n  p r o p e r t y  h e l d  u n d e r  

E n g l i s h  law, may se v e r  h i s  i n t e r e s t ‘d  h u t  he c an n o t  do t h i s  i n  c a s e  

of  l a n d  h e ld  t y  h i s  f a m i ly  o r  any o t h e r  s o c i a l  o r  p o l i t i c a l  group o f  

which he i s  a member u n l e s s  t h e  l an d  has  been  p e rm a n e n t ly  p a r t i t i o n e d .

I f  t h e r e  i s  no p a r t i t i o n ,  no one member has  any s e p a r a t e  i n t e r e s t  which

12 . 13can be a l i e n a t e d  o u t r i g h t ,  and a f o r t i o r i ,  a  s e r v a n t  o f  a  member c an n o t

a l i e n a t e  any fam ily  o r  v i l l a g e  l a n d  g r a n t e d  t o  him by  th e  m as te r*  A ga in ,

in  l a n d  h e ld  j o i n t l y  i n  E n g l i s h  law d i s p o s i t i o n  t h e r e o f  by one o f  t h e

jo in t - o w n e r s  without  t h e  co ncu r ren ce  o f  th e  o t h e r s  i s  v o i d  b e c a u s e  i t  w i l l

be deemed f r a u d u l e n t , * ^  b u t  i f  a member o f  a  group d i s p o s e s  o f  t h e  l a n d

lb  16which i s  a l l o t t e d  to  him such a d i s p o s i t i o n  i s  v o i d a b l e ,  n o t  v o i d ,  

and i f  i t  i s  not a v o id e d  w i t h in  a  r e a s o n a b l e  t im e ,  i t  may b i n d  t h e  o t h e r

9. But on p a r t i t i o n i n g  o f  such l a n d s  d e s c e n d a n t s  o f  th e  o r i g i n a l  members 
t a k e  p e r  s t i r p e s . Coker,  op. c i t . , p . 45? says  t h a t  i n  c a s e  o f  members 
o f  a fam ily ,  th e  i n t e r e s t s  a re  i d e n t i c a l  i n  d u r a t i o n ,  n o t  i n  s i z e .

10. In  the  Federa l  T e r r i t o r y ,  E a s te r n  and N o r th e rn  R eg io n s :  See Chap. 1
abovo.

11. York v .  Stone (1710) 1 S a lk ,  158 . Re P o l l a r d ^  E s t a t e  ( 1863) .
12. C a u lc r ic k  v H ard in g  (1926) P . l . L . R .  4 8 , Kadin Adagun v .  F a g b o la  & Ors .

(1932) 11 h.L.E." 110, Kasumu Aralawon v Aromine & O r s . J194O) 15 N .L .R .
90, Qshodi v Momodu (1952) 14 W.A.C.B, , 83 — A l l  d e a l i n g  w i t h  f a m i l y  l a n d
on ly ,  bu t  the  p r i n c i p l e  i s  the  same.

13. Sakari.yawo Qshodi v  Brimah Balogun (1936) 4 W.A.C.A. 1, P .C .
C h ie f  Obanikoro v  C h ie f  Senu & Ors .  (1925) 6 N .L .R .  875
E r i k i t o l a  v A l i i  Ors". ( I 94I )  16 S .L .R .  5 6 ; Musa A ina  & o r s .  v .  Ogabi
( 1958) W.N.L.R., 188.

14* Worthington v Morgan (1849)? 16 Sim. 547*
15 . Agagram v C lush i  (1907) 1 M.L.R. 67; c f  Lokko v  K o n k le f i  ( 1907)

R.G.R. 450 a t  p .  453.
16. But in  a Ghana c a s e  t h e  W.A.C.A. h e ld  t h a t  t h e  h ead  o f  a f a m i l y  must 

j o i n  in  a conveyance o f  f a m i ly  l a n d  and t h e  p r i n c i p a l  members must 
concur  t h e r e i n .  A conveyance p u r p o r t i n g  t o  t r a n s f e r  f a m i l y  l a n d ,  
w i th o u t  th e se  e s s e n t i a l s ,  i s  v o id  ab i n i t i o : See Agbloe I I  & o r s .
v .  Sappor & Anor . ( l$47)  12 W.A.C.A. 187*
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members.

The fam ily ,  v i l l a g e  o r  any o t h e r  group which h o l d s  a p i e c e  of

17la n d ,  may he l ik e n e d  t o  a c o r p o r a t i o n  c r e a t e d  by  th e  f a c t  t h a t  th e

members rega rd  th em se lv e s ,  and a re  r e g a r d e d  by  o t h e r s ,  a s  a  u n i t  w i th

18r e f e r e n c e  to  the  l an d  in  q u e s t i o n .  But  t h i s  a n a lo g y  must n o t  be

pushed  too f a r  because  whereas  in  l e g a l  t h e o r y  members o f  a c o r p o r a t i o n

e x i s t  independen t ly  o f  th e  c o r p o r a t i o n  add have no i n t e r e s t  i n  i t s

p r o p e r t y ,  members o f  a f a m i ly  a r e  one w i th  t h i s  " c o r p o r a t i o n "  and may be

e n t i t l e d  to  do a c t s  i n  law which w i l l  be u l t r a  viflfes members o f  an

o r d i n a r y  c o rp o ra t io n  a s  known in th e  g e n e ra l ,  law.

There a re  some s i m i l a r i t i e s  be tween t h e  r i g h t s  and d u t i e s  o f

a t e n a n t  and those  o f  a  member. Both a r e ,  i n  cus tom ary  law, e n t i t l e d  to

the  improvements th ey  have made on th e  l a n d  g r a n t e d  t o  them. Thus, a

t e n a n t  as w el l  as  a member i s  e n t i t l e d  to  remove t h e  house  he h as  b u i l t

on th e  l a n d .  But t h e  f a c t  t h a t  a member a lo n e  h a s  improved th e  l a n d

19which be longs  to  the  f a m i ly  or  v i l l a g e  does n o t  t h e r e b y  c o n f e r  upon 

him a b s o lu te  r i g h t s  t h e r e i n .  A member must t a k e  f u l l  p a r t  i n  community 

l a b o u r  o f  the v i l l a g e  or  f a m i ly ,  pay h i s  u s u a l  c o n t r i b u t i o n s  i n  r e s p e c t  

o f  a c t i v i t i e s  c o n c e rn in g  t h e  group as  such ;  a t e n a n t  may a l s o  in  

customary  law be r e q u i r e d  t o  f u l f i l  s i m i l a r  o b l i g a t i o n s .  The im p o r t a n t

17* Meek: Land T e n u re , p .  129 says t h a t  " t h e  l a n d s  o f  a l i n e a g e  a r e
h e ld  as by a  c o r p o r a t i o n . "

18. For  the v a r io u s  t h e o r i e s :  R e a l i s t ,  F i c t i o n ,  and C o n c e s s io n ,  r e l a t i n g  
to  c o rp o r a t i o n s  and o b j e c t i o n s  t h e r e t o ,  see  L loy d ,  U n in c o r p o r a t e d  
A s s o c ia t io n s ,  1938.

19* S h e l le  v C h ie f  Asa.jon (1937) 2 F .N .L .R .  65 , C.A.
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The im p o r tan t  d i s t i n c t i o n  "between th e  d u t i e s  o f  a  member and th o s e  o f

a t e n a n t  l i e s  in  th e  f a c t  t h a t  a member i s  bound,  i n  cus tom ary  law, t o

c o n t r i b u t e  to  the  c o s t s  o f  l i t i g a t i o n  c o n c e r n i n g  th e  l a n d  and i f  he

f a i l s  t o  do so h i s  r i g h t s  may be f o r f e i t e d  b u t  a t e n a n t  i s  n o t  u n d e r  an

20o b l i g a t i o n  to  make such c o n t r i b u t i o n s ,  and i n  c e r t a i n  c i r c u m s ta n c e s

h i s  v o l u n ta r y  c o n t r i b u t i o n  may be r e f u s e d .  T h is  i s  t o  p r e v e n t  I h i s

c la im in g  i d e n t i c a l  r i g h t s  w i th  th e  members. An Ibo  s a y i n g  i l l u s t r a t e s

t h i s ;  t ib ia-mbia  a d ig h i  ebu i s i  a j a  a l a  -  a  s t r a n g e r  does n o t  l e a d  in

l a n d  d i s p u t e s . ^  "

I t  i s  sometimes s t a t e d  t h a t  a  member o f  a  p o l i t i c a l  o r

s o c i a l  group has  u s u f r u c t u a r y  r i g h t s  b e lo n g i n g  t o  th e  g ro up .  T h is

term i s  conven ien t  b u t  l e g a l l y  i t  i s  n o t  s t r i c t l y  c o r r e c t  f o r  t h e

member’ s r i g h t s  a re  i n  many r e s p e c t s  d i f f e r e n t  from t h o s e  o f  a  Roman
2u s u f r u c t u a r y  who has  o n ly  j u s  in  r e  a l i e n a . The member’s r i g h t  i s

j o i n t  and i n d i v i s i b l e  and c o - e x t e n s iv e  i n  t im e  w i t h  th e  r i g h t s  o f  o t h e r  

members. A deceased  member l e a v e s  no s e p a r a t e  i n t e r e s t  c a p a b le  o f  

b e in g  t r a n s m i t t e d  t o  h i s  s u c c e s s o r s ,  b u t  i f  he i s  a l l o t t e d  a p o r t i o n  

f o r  i n d e f i n i t e  o c c u p a t i o n , ^  h i s  d e sc e n d a n ts  w i l l  n o r m a l ly  be e n t i t l e d

20. c f  w i th  the  same p o s i t i o n  in  Ghana a s  s t a t e d  i n  ICakrah v  Ampofoah & 
O r s . (1957) 2 W.A.Ii.R. 303 by Adumna-Bossman, J .

1. c f .  Bohannan ,P . ,  T iv  Farm and S e t t l e m e n t , p .  38. . , Bohannan
does n o t  r e g a r d  t h e s e  g r a n t e e s  as  t e n a n t s  b u t  t h i s  seems to  be
due to  h i s  view t h a t  t en an cy  n e c e s s a r i l y  i n v o l v e s  r e s i d e n c e  a n d / o r
payment o f  r e n t .

2. Buckland, A. Manual o f  Roman P r i v a t e  Law, 2nd.  e d . , pp .  162-5*

3. Such a p o r t i o n  canno t  be taken  from t h e  member a s  l o n g  a s  he f u l f i l s  
h i s  c i v i c  d u t i e s  o r  o t h e r  o b l i g a t i o n s  t o  th e  group and he may even 
l e a s e  p a r t  of  t h e  l a n d ,  w i th  o r  w i th o u t  r e f e r e n c e  t o  th e  c o n t r o l l e r  
t h e r e o f ,  a c c o rd in g  t o  th e  purpose  §T l e n g th -1- o f  t h e  l e a s e .
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t o  s u c c e e d  t h e r e t o  h u t  i f  he d i e s  c h i l d l e s s ,  t h e  p o r t i o n  r e v e r t s  to  th e  

g ro up .  Where no a l l o c a t i o n  has  "been made th e  d e a t h  o f  a  member c a u s e s  no 

change i n  the i n t e r e s t s  o f  th e  o t h e r  l i v i n g  members.

The i n t e r e s t s  o f  a member a s  d e s c r i b e d  so f a r  r e l a t e  t o  o c c u p a t io n  

and u se  o f  the  l a n d .  But he has  a n o th e r  ty pe  o f  i n t e r e s t  i n  some l a n d s  

which he has no r i g h t  i n  law to  occupy. Rowling^ c a l l s  t h e s e  l a n d s  1 S ta te *  

and " T i t l e 1 l a n d s .  These a r e  n o t  th e  same a s  , p u b l i c t l a n d s ,  such as  

m a r k e t - s i t e s ,  q u a r r i e s  and dumping g rounds ,  t o  which member*s r i g h t s  a r e  

s i m i l a r  t o  those of  a l i c e n s e e ,  except  t h a t  t h e  l i c e n c e  can n o t  be 

t e r m i n a t e d  as long  a s  he f u l f i l s  h i s  o b l i g a t i o n s  and a l s o  t h a t  h i s  

l i c e n c e  i s  c o n fe r r e d  by law as  a r e s u l t  o f  h i s  b e i n g  a member. The 'S t a t e *  

o r  ' T i t l e *  land  i s  o c c u p ie d  by th e  h o l d e r  o f  an o f f i c e  f o r  t h e  t ime b e i n g .  

The o f f i c e  may be p o l i t i c a l ,  such as  t h a t  o f  a C h i e f  o r  an Emir, o r  i t  

may be r e l i g i o u s  such a s  t h a t  o f  a Head p r i e s t ,  o r  i t  may be s o c i a l  such as  

th e  Headman of an e x te n d ed  f a m i ly  o r  f a m i ly .

The o c cu p a t io n  and use  of  th e  h o l d e r  o f  t h e  o f f i c e  a r e  f o r  

p u r p o s e s  o f  h i s  o f f i c e  and th e  l an d  must be handed on i n t a c t  t o  h i s  

s u c c e s s o r  in  o f f i c e  who may be e n t i r e l y  d i f f e r e n t  from t h e  s u c c e s s o r s  

t o  h i s  s e l f  a c q u i r e d  l a n d .  Such ' s t a t u s '  l a n d  among th e  I b o s  a r e  c a l l e d  

a l a  o f o , l i t e r a l l y  "sceptre** l a n d ,  the  ofo b e i n g  a  l i t t l e  wooden s c e p t r e  

symbolic  o f  the  e x i s t e n c e  and s o l i d a r i t y  o f  the  group^ who own i t .  Among

4* Land Tenure in  I j e b u  P r o v in c e ,  p a r a s .  23-31 .

5* c f .  I p e r u  49/* 35 : "There  i s  an a c re  o f  f a rm la n d  r e s e r v e d  f o r  th e
head  of  the  f a m i ly .  H is  son does n o t  i n h e r i t  i s  a s  p e r s o n a l  
p r o p e r t y :  c i t e d  Rowling,  I j e b u , bp. c i t . ,  p a r a .  31.

n o r m a l l y  an i n d i v i d u a l ,  a f a m i ly  o r  an ex te n d ed  f a m i l y ,  o r  v i l l a g e  

pp.S105- 1U ?  0 f ° '  P° r  ° f ° g e n e r a l l y> s e ® Meek« Law & A u t h o r i t y ,
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t h e  Ihos  i t  i s  the  h e ig h t  o f  abom inat ion  t o  a l i e n a t e  Ofo l a n d .  In  

g e n e r a l  th e  i n t e r e s t  o f  a member in  such a  c a se  i s  t o  p r o t e c t  m isuse  

o f  th e  l a n d  by the  h o l d e r  o f  the  t i t l e .  Permanent  c ro p s  such a s  k o l a  

t r e e s  p l a n t e d  on i t  a r e  in  law p l a n t e d  f o r  th e  b e n e f i t  o f  th e  o f f i c e  and 

devolve  on the s u c c e s s o r  i n  o f f i c e .  The cus tom ary  i d e a  i s  t h a t  th e  use  

o f  th e  l an d  w i l l  be l o s t  t o  su bsequen t  h o l d e r s  o f  t h e  o f f i c e  i f  each 

p r e s e n t  h o ld e r  owns such c r o p s .  A s t r a n g e r - t e n a n t  ha s  no i n t e r e s t s  i n  

such l a n d s .

By way o f  summary i t  may be s t a t e d  t h a t  th e  r i g h t s  o f  a member

o f  community in  th e  l a n d  b e lo n g i n g  to  the  group depend &n law, owing

to  t h e  f a c t  t h a t  he i s  a  member, th e  r i g h t s  o f  a t e n a n t  depend on t h e

agreement  between him and th e  g r a n t o r .

( i i )  D i s t i n c t i o n  between the  r i g h t s  o f  a C h i e f ,  e t c .  and t h o s e  
o f  a l a n d l o r d .

7
The C h ie f  o r  a Headman may a c t  i n  d i f f e r e n t  c a p a c i t i e s  w i t h  

r e g a r d  to  the  l a n d s  which he c o n t r o l s .  F i r s t l y  he may be  a  c u s t o d i a n  

p r e v e n t i n g  u n a tb o r i z e d  a p p r o p r i a t i o n  of  the  v a c a n t  l a n d s  which a r e  h e l d  

by th e  group over which he i s  in  charge  and in  h i s  c a p a c i t y  a s  a  c a r e t a k e r  

he w i l l  be r e s p o n s i b l e  f o r  a l l o c a t i o n  of p a r t s  t h e r e o f  t o  th e  members o f
g

t h e  p o l i t i c a l  community o r  t o  s t r a n g e r s  who a r e  a p p ro v e d .  Thus a t

7 . G en era l ly  more th an  one Headman a c t s  t o g e t h e r  b u t  t h i s  does n o t  make 
any d i f f e r e n c e  in  t h e i r  p o s i t i o n .

8.  This  i s  not  b ecau se  he i s  r e g a r d e d  as  th e  owner b u t  b e c a u se  he i s  
e n t r u s t e d  w i th  a du ty  i n  o r d e r  to  a v o id  c o n f u s io n  which  w i l l  a r i s e
i f  everybody made c la im s  w i th o u t  c o n t r o l .  N i g e r i a n  s i t u a t i o n  d i f f e r s  
r a d i c a l l y  w i th  th e  p o s i t i o n  i n  some E as t  and C e n t r a l  A f r i c a n  t e r r i t o r i e s  
where the  C h ie f  i s  r e g a r d e d  as  th e  owner o f  t h e  l a n d :  e . g .  i n  Uganda 
a l l  the  land i s  s a i d  t o  b e lo n g  to  th e  Kaboka by r i g h t  o f  co n q u es t  -  
see Eaydon, E . S . :  Law and J u s t i c e  in  Buganda, 1980, p . 127-8 .
By the  i n t r o d u c t i o n  o f  t h e  "m ai lo"  system s u b o r d i n a t e  c h i e f s  became 

f r e e h o l d e r s :  i b i d , p . 1 4 1 - 2 .
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A t a n i ,  among the Ibos o f  E a s t e r n  N i g e r i a  a l l  t h e  f a rm la n d  i s  h e l d  

c o r p o r a t e l y  h r  members o f  t h e  t o m  and th e  p o s i t i o n  o f  t h e  Headmen i s  

t h a t  o f  a c a r e t a k e r  r e s p o n s i b l e  f o r  a l l o c a t i o n  t o  members o r  g r a n t  o f  

l e a s e s  to  s t r a n g e r - t e n a n t s .  Among the  Yorubas t h e  Awujal&'.; o f  I j e b u  i s

s a i d  t o  h o ld  the  l and  i n  t h e  ne ighbourhood  o f  Mamu i n  t r u s t  f o r  th e  use
9

of  a l l  the  I j e b u s ,  and g i v i n g  ev idence  o f  t h e  s i t u a t i o n  i n  N o r th e rn

N i g e r i a  S i r  M.R. Menendez, C.jJ.  s a i d ,

"According t o  n a t i v e  law and custom l a n d s  a r e  v e s t e d  i n  the  
C h ie fs  as t r u s t e e s  f o r  th e  communit ies  u n d e r  them* Under no 
c i rc u m s ta n ce s  can t h e  t r u s t e e  p a r t  w i t h  t h e  f e e - s i m p l e .  T h is  
can only  be done w i th  th e  c o n se n t  o f  th e  Community."10

In s t r i c t  l e g a l  s e nse  th e  C h ie f  o r  Headman i s  n e i t h e r  an owner

n o r  a t r u s t e e  a t  a l l s  he h as  no l e g a l  t i t l e  t o  th e  l a n d  and he can n o t

11p a s s  any to  a p u r c h a s e r .  H is  a u t h o r i t y  i s  t h a t  o f  a  c o n t r o l l e r  b u t  

in  d e a l in g s  w i th  non-members he may be r e g a r d e d  as  t h e  a g e n t  o f  th e  

community in  th e  sense  t h a t  h i s  a u t h o r i t y  d e r i v e s  from th e  t a c i t  a s s e n t

9. Ho,/ling, I j e b u , p a r a .  33? c f  Bradbury ,  P . E . ,  The Benin  Kingdom, 1957? 
p .  44* Meek, hand Tenure & Land A d m i n i s t r a t i o n  i n  N i g e r i a , p .  162.

10. N or thern  N i g e r i a  Lands Committee, Cd. 5103? P* 31. c f  Webber, J . ,
in  C h ie f  Omagbemi & O rs .  v .  C h ie f  Bore Numa (1923) 5 N.L .R .  17•
"Now the  Olu n e v e r  owned J e k r i  l an d  a s  an i n d i v i d u a l .  The l a n d
b e longed  to  th e  community and the  Olu was t r u s t e e .  In  him as  t r u s t e e  
was v e s t e d  the  l a n d . "  a t  p .  19 -

11. Nadel ,  op. c i t .  p .185 c a l l s  h i s  a u t h o r i t y  one o f  " a d m i n i s t r a t i v e  c o n t r o l  
o n ly " .  E a s te rn  N i g e r i a  Government in  P o l i c y  f o r  Land , S e s s i o n a l  P a p e r  
N o .7 of  1953 s t a t e s  in  p a r a  3* t h a t ,

"In some a r e a s  l a n d  i s  v e s t e d  in  t h e  hands o f  th e  v i l l a g e  o r
compound head .  I t  i s  h i s  s a c r e d  d u ty  to  a d m i n i s t e r  and c o n t r o l  
i t .  Pie d i s t r i b u t e s  i t  t o  h i s  s u b o r d i n a t e  r e l a t i v e s  o r  members 
of th e  same f a m i ly  u n i t  f o r  f a rm in g  and r e s i d e n t i a l  p u r p o s e s .
'Each member o f  such community h a s  a  j u s t  c l a im  t o  a s  much l a n d  
as he c o u ld  c o n v e n i e n t l y  c u l t i v a t e  o r  occupy a s  i f  he had an 
a b s o lu te  t i t l e  i n  f e e  s im p le .  T h is  v i l l a g e  head  has  no 
p r o p r i e t a r y  r i g h t  o r  ownership  i n  th e  modern s e n se  b u t  h o l d s  
the l and  of  h i s  a n c e s t o r s  i n  t r u s t  n o t  on ly  f o r  th e  p r e s e n t
g e n e r a t i o n  b u t  a l s o  f o r  t h e i r  d e s c e n d a n t s  u n b o r n . "
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o f  t h e  members but  i f  he exceeds  t h i s  a u t h o r i t y  t h e  agency  can be 

revoked  by the  members t a k i n g  s t e p s  to  avo id  t h e  a c t .  Thus t h e  C h ie f  

o r  Headman i s  not  th e  l a n d l o r d  of  the  members o f  th e  p o l i t i c a l  o r  s o c i a l  

group under  him.

Secondly , t h e  C h ie f  o r  Headman i n  h i s  c a p a c i t y  a s  p o l i t i c a l  

o r  r e l i g i o u s  l e a d e r  may occupy and use  c e r t a i n  " S t a t e "  a n d / o r  " t i t l e "

12l a n d s  a t t a c h e d  to h i s  o f f i c e .  Among 'the Yorubas,  f o r  example ,  i l e  oba 

i s  o ccup ied  by the  C h ie f  i n  h i s  o f f i c i a l  c a p a c i t y ^  and a t  Oba, i n  

E a s te r n  N i g e r i a ,  the  v i l l a g e  headman in  cha rg e  o f  I d e m i l i  dfiity. o c c u p ie s

the  l a n d  a t t a c h e d  to  th e  d i e t y  in  h i s  c a p a c i t y  a s  a  r e l i g i o u s  l e a d e r .

In t h i s  r e s p e c t  the  p o s i t i o n  o f  th e  C h ie f  o r  headman i s  comparab le  to  

t h a t  of  a c o r p o r a t i o n  s o l e  i n  E n g l i sh  law. The u se  i s  f o r  p u r p o s e s  o f  

the  o f f i c e  and on h i s  d e a th  t h e  l a n d  descends  t o  h i s  s u c c e s s o r  i n  o f f i c e ,  

no t  to  the  su c ce sso r  t o  h i s  p r i v a t e  p r o p e r t y  a s  su ch .  But h e re  a g a in  no 

t i t l e  i s  v e s t e d  in  th e  C h ie f  and a l t h o u g h  th e  d u ty  o f  c a r e  and d i l i g e n c e  

imposed upon him i s  s i m i l a r  to  t h a t  o f  a t r u s t e e ,  he i s  n o t  a  t r u s t e e

in  th e  l e g a l  sense .  I f  th e  C h ie f  o r  headman o f f e n d s  th e  cus tom ary  law

c o n c e rn in g  the  use  o f  th e  l a n d  he may be f o r c e d  to  a b d i c a t e  o r  even,  among 

the  Yorubas, to  commit s u i c i d e .

12. See p .  77 above.

13. c f  Smalman Smith, C .S .  i n  Ajose v .  Efunde and O r s . ( 1892) RCJ -
"The a b s o l u t e  ownersh ip  o f  land  has  n e v e r ,  a s  f a r  a s  my e x p e r i e n c e  
t e a c h e s  me, been acknowledged i n  t h i s  Y o ru b a - la n d  a s  i n h e r e n t  i n  
the  s o v e r e ig n ty  o f  Kings o f  th e  C o u n t ry . "
S i m i l a r l y  T a y lo r ,  J . , i n  Sa lavu  Oyeboma v  Thomas A ja n i  (1959)
W.H.L.Pl. 213. Ward P r i c e ,  H .L . ,  Land Tenure i n  t h e  Yoruba P r o v i n c e s ,  
p a r a .  80.

14. C h ie f  Awodiya v .  John Apoesho & Anor. 1959) .  W.N.L.R# 221.
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Third ly  th e  C h ie f  may, as  head, o f  h i s  own f a m i l y ,  compound o r  

q u a r t e r ,  have the  c o n t r o l  o f  the  l and  b e lo n g i n g  to  members o f  t h e  group 

as  such and a t  the  same t im e  he may have a r i g h t  to  ause i t  j u s t  l i k e  

any o t h e r  member. Here a g a in  he i s  n o t  th e  l a n d l o r d  of  t h e  members o r  

o f  s t r a n g e r s  g ran ted  p a r t s  o f  the  l a n d .

15F i n a l l y , t h e  c h i e f  may have h i s  p r i v a t e  l a n d ,  e i t h e r  a c q u i r e d  

a s  a r e s u l t  of p a r t i t i o n  o f  l a n d  b e lo n g in g  t o  t h e  s o c i a l  o r  p o l i t i c a l  

group u n d e r  him, o r  i n h e r i t e d  from h i s  a n c e s t o r ,  o r  p u r c h a s e d  by him.

I t  should be remembered t h a t  the  same c h i e f  can be i n  c h a rg e  

o f  a p o l i t i c a l  g roup ,  such as  a town or  v i l l a g e ,  and a l s o  o f  a  s o c i a l  u n i t  

such as  an exfended f a m i ly  o r  a s e c t i o n  of  i t .  Each o f  t h e s e  groups 

o r  u n i t s  may bold l a n d  c o r p o r a t e l y ;  t h i s  l a n d  may be u s e d  by  i t s  members, 

i n c l u d i n g  the  C h ie f  o r  he ad .  The group may a l s o  h o l d  1 s t a t e *  o r  ’ t i t l e *  

l a n d s  which a ie  o ccu p ied  and u sed  by the  C h ie f  a lo n e  in  h i s  o f f i c i a l  

c a p a c i t y .  I t  w i l l  be a p p a r e n t ,  t h e r e f o r e ,  t h a t  i n  an ex treme c a s e s  where 

t h e  c o n t r o l  of a l l  such l a n d s  i s  in  the  hands o f  one p e r s o n  th e  headman 

c o u ld ,  in  such a c a s e ,  have r i g h t s  in  l an d  i n  a t  l e a s t  e le v e n  d i f f e r e n t  

c a p a c i t i e s .  In none o f  t h e s e  c a s e s  i s  he a l a n d l o r d .  Even i f  th e  l a n d  

i s  g r a n t e d  to  s t r a n g e r s  t h e  r e a l  l a n d l o r d ,  i n  law, i s  t h e  c o r p o r a t e  

g ro u p .

The C h ie f ,  however,  in  h i s  c a p a c i t y  a s  c a r e t a k e r  o f  th e  l a n d s  

i s  th e  agent  th rough  whom a l l  n e g o t i a t i o n s  t a k e  p l a c e  5^  i n  c o n s u l t a t i o n  

w i th  h i s  Council he o r  h i s  d e l e g a t e  a l l o c a t e s  th e  l a n d  t o  t h e  members o f

15. Sa lavu  Oyebona v Thomas A j a n i , su p ra .

16. See Viscount  Haldane  i n  th e  Amodu T i j a n i  case
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t h e  community. When permanent  a l l o c a t i o n  h a s  "been made th e  members

r e t a i n  th e  occupation  and use  of  th e  p o r t i o n  t h e y  r e c e i v e d  f o r  an

i n d e f i n i t e  p e r io d .  In  a r e a s  where l a n d  i s  p l e n t i f u l  t h e  head  i s  o b l i g e d
17

t o  g r a n t  t o  a member as  much l a n d  as  he r e a s o n a b l y  n e e d s .  A man i s

presumed t o  need as  much l a n d  as  he and th e  members o f  h i s  h o u se h o ld

can occupy and c u l t i v a t e  f o r  t h e i r  l i v i n g .

Customary g r a n t s  t o  s t r a n g e r s ,  may o n ly  be made w i th  th e  c o n s e n t

( e x p r e s s  o r  im p l ied )  o f  th e  Counc i l  o r  th e  s e n i o r  members o f  th e  g roup .

I f  payments a re  made i n  c o n s i d e r a t i o n  f o r  th e  g r a n t  such payments  a r e  

10sh a r e d  by a l l  the  a d u l t  members o f  th e  l a n d - h o l d i n g  g roups  o r  a r e

a p p l i e d  to  the  common b e n e f i t  o f  th e  group .  Such payments  must be

d i s t i n g u i s h e d  from cus tom ary  t r i b u t e  g iven  t o  th e  C h i e f  o r  head  a s  a

19mark of r e s p e c t  o r  o f  l o y a l t y .

There a re  c a s e s  where c e r t a i n  p o w e r fu l  c h i e f s  o r  o t h e r  headmen

20have a r r o g a t e d  to  th e m se lv e s  p r o p r i e t a r y  t i t l e  t o  th e  l a n d  t h e y  c o n t r o l .  

Thus the  Obu of Benin i s  s a i d  to  be " in  every  sense  t h e  supreme l a n d l o r d  

o f  h i s  kingdom'1]" and Dr. l lade l  says  t h a t  th e  E r su  o f  tlupe l a n d  has

17. I t  must be s t r e s s e d  t h a t  th e  system o f  a l l o c a t i o n  i s  n o t  g e n e r a l
in  a l l  p a r t s  o f  N i g e r i a .

18.  But among th e  E tsako  o f  Benin D i v i s i o n  i t  may be s h a r e d  by t h e  ward
and v i l l a g e  e l d e r s  a lo n e ,  p resum ably  b e c a u se  i t  w i l l  be to o  sm al l  
to  go round a l l  th e  members e n t i t l e d :  See B ra d b u ry ,  R .E . ,
The Benin Kingdom, 1-957? p .1 0 6 .

19. Eor v a r i o u s  payments  made in  r e s p e c t  o f  r i g h t s  i n  l a n d  see  C h a p te r  6.

20. c f  E l i a s ’ s Land Law, pp .  95£f*

1. Meek, C.K, Land T e n u re , p .  158 .
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2
" a b s o l u t e  and permanent ownership"  o f  th e  ’Royal E s t a t e s ’ . Suoh 

c l a i m s  are  n o t  based  on law b u t  on th e  naked f a c t  t h a t  t h e  King or  

C h i e f ,  by h i s  power, can f o r c e  o r  c a j o l e  th e  community d n t o  a c q u ie s c e n c e  

even when some of t h e i r  cus tom ary  r i g h t s  a r e  i n f r i n g e d .  In  law t h e  

K ing  has  no t i t l e  w ha tsoeve r  t o  such l a n d s .  As t h e  West A f r i c a n  Lands 

Committee r i g h t l y  o b se rv ed .

"ITo r u l e r ,  k i n g  o r  c h i e f  i s  s o l e  p r o p r i e t o r  o f  t r i b a l
l a n d ..............The Yoruba p r e f i x  * o n i ’ (owner, p o s s e s s o r )  ^
does no t  and cann o t  c o n f e r  on Yoruba Kings  any p o s s e s s o r y  
r i g h t s  over  l a n d s . "4

And o f  the  p o s i t i o n  in  N o r th e rn  N i g e r i a  Menendez, C . J . ,  s a i d s

"The i d e a  u n d e r l y i n g  t e n u r e  i n  th e  n a t i v e  community 
i s  t h a t  l an d  i s  p r o p e r t y  o f  t h e  p e o p l e ,  and t h a t  
t h e i r  c h i e f  i s  a t r u s t e e  f o r  t h e  p e o p l e ,  and t h a t  
every head of  a  f a m i ly ,  e v e ry  freeman i n  th e  
community, i s  e n t i t l e d  to  a s  much l a n d  a s  he can 
r e a so n a b ly  r e q u i r e  to  su p p o r t  h i m s e l f  and h i s  
fam i ly ,  and i s  e n t i t l e d  to  keep  t h a t  l a n d  a s  lo n g  as  
he c u l t i v a t e s  i t ,  a s  lo n g  as  he u s e s  i t  f o r  t h e  p u rpose  
f o r  which i t  was g r a n t e d ,  and as  l o n g  a s  he b eh av e s  
h i m s e l f . "5

I t  shou ld  be emphasized t h a t  i n  p l a c e s  where supreme a u t h o r i t y  i s  v e s t e d  

i n  a genontocr&cy o f  e l d e r s ,  t h e  l e g a l  p o s i t i o n  o f  th e  C o u n c i l  o f  E l d e r s  

i s  e x a c t l y  the  same as  t h a t  o f  the  King,  C h ie f  o r  o t h e r  r u l e r ,  w i th  

r e g a r d  to the  l an d .  The p o s i t i o n  i s  the  same among t h e  v a r i o u s  e t h n i c  

groups where no s i n g l e  p e r s o n  c la im s  o v e r - a l l  supremacy and no b e t t e r

2.  Nadel ,  Black Byzant ium, 1942, p . 198. c f .  Annual R e p o r t s  N. N i g e r i a  
1900-1911, p a r a .  31.

3. Except as  i n d i c a t e d  above.

4* W". A. L.0 . 104-8 , p .  220.
5 . N or th e rn  N ig e r i a  Lands Committee Cd. 5103* p . 66.
6. For  T iv  see Meek, Land Tenure ,  p .  143ff*
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d e s c r i p t i o n  can be g iven  i f o ' i l l u s t r a t e  t h i s  than  in  th e  t r e n c h a n t  words o f

an Xbo headman:

MI  am th e  head  c h i e f  o f  Umunede, th e  l a n d  a ro u n d  my town 
b e lo n g s  to  th e  peop le  o f  Umunede: t h e  power t o  g ive  th e
l a n d  i s  v e s t e d  i n  me. "7

I t  sh o u ld  be added t h a t  th e  cus tom ary  r e l a t i o n  o f  C h ie f s  and 

o t h e r  headmen t o  t h e  l a n d  t h e y  c o n t r o l  h a s  been  r a d i c a l l y  a l t e r e d  in  

c a s e s  coming w i t h i n  t h e  P u b l i c  Lands A c q u i s i t i o n  O rd inance  which i n  S . 7 

p r o v i d e s  t h a t

’’tfhen l a n d s  r e q u i r e d  f o r  p u b l i c  p u r p o s e s  a r e  t h e  p r o p e r t y  
of  a  n a t i v e  community th e  r e c o g n i s e d  h ead  c h i e f  o f  t h e  
community may s e l l  and convey th e  same f o r  an e s t a t e  in  
f ee  s im ple  n o t w i t h s t a n d i n g  any n a t i v e  law and custom 
to  t h e  c o n t r a r y . "

The e f f e c t  i s  t h a t  in  c a s e s  where a s a l e  would have been  a v o id e d  b e c a u se  

th e  conveyance was w i th o u t  th e  n e c e s s a r y  cus tom ary  c o n s u l t a t i o n  and 

a p p ro v a l  o f  the  C h i e f ’ s C o u n c i l ,  th e  f o r c e  o f  them enactm ent  v a l i d a t e s  

t h e  s a l e  and  none of  th e  members o f  th e  community can t h e r e f o r e  a v o id  

i t .  But t h e  c a p a c i t y  of  a  c h i e f  to  convey a t i t l e  which i s  n o t  v e s t e d  

in  him sh o u ld  no t  b l u r  the  f a c t  t h a t  i n  normal  c o n d i t i o n s  he i s  o n ly  

a  c o n t r o l l e r  of such l a n d s .  I f  some ana logy  c o u ld  be  drawn from 

E n g l i s h  law* the  f a c t  t h a t  a s o le  d i r e c t o r  o f  a l i m i t e d  company can 

convey th e  p r o p e r t y  v e s t e d  i n  the  company does n o t  t h e r e b y  make the  

d i r e c t o r  '/hr owner o f  such p r o p e r t y .  Bf: way o f  summary i t  may be  

s t a t e d  t h a t  a l tho u gh  t h e r e  i s  much re sem blance  be tween  t h e  powers o f
g

a c h i e f  and an owner, &h& between h i s  d u t i e s  and t h o s e  o f  a  t r u s t e e ,  t h e

7 .  W.A.L.C„ 1C48, p .  169.

In  t h e  Amoclu I ' t j a n i  c a s e  ( su p ra )  th e  C h ie f  o r i g i n a l l y  c o n fu s e d  t h e
i s s u e  b y  c l a im in g  as  b e n e f i c i a l  owner and o n ly  abandoned t h i s  

c la im  because  o f  a  c o r r e c t i o n  by th e  F u l l  Cour t  o f  A p pea l .
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c h i e f  i s  n e i t h e r  th e  owner n o r  a t r u s t e e  o f  t h e  l a n d  o f  t h e  community

which he c o n t r o l s .  Ee i s  on ly  a c a r e t a k e r .

D i s t i n c t i o n  between th e  r i g h t s  o f  members and p e r s o n s  o f  s l a v e  
o r ig in .

Although s l a v e r y  has  lo n g  “been a b o l i s h e d  i t s  i n c i d e n t s  w i t h

r e g a r d  to  land s t i l l  c o n t in u e  to  a p p e a r .  In  t h e  words o f  Mary S l e s s o r ,

’’The fundamental  f a c t  u n d e r l y i n g  a l l  t e n u r e  o f  l a n d  i s  f reedom o f

9b i r t h .  A slave cannot  h o ld  l a n d . "  T h is  s t a t e m e n t  made in  1912

r e l a t e d  to Dalhoar D i v i s io n  o f  E a s te r n  N i g e r i a  b u t  t h e  p r i n c i p l e  i n v o lv e d

was of  genera l  a p p l i c a t i o n .  The p o s i t i o n  o f  .sTaVes? c o u ld  be c o n s i d e r e d

a t  two s ta g e s .  At th e  f i r s t  s t a g e  when t h e y  w4re c o m p l e t e ly  u n de r  t h e i r

m a s te r  they were n o t  d i f f e r e n t  from an o r d i n a r y  s e r v a n t  who l i v e s  on
would

h i s  m a s t e r ’s p re m ise s .  They/have no l e g a l l y  e n f o r c e a b l e  i n t e r e s t  i n  

t h e  l a n d .  At a second s t a g e  when th e y  a c q u i r e  a m easure  o f  freedom 

t h e y  may be given l a n d  f o r  growing t h e i r  own c ro p s  o r  e r e c t i n g  t h e i r  

own houses j a t  t h i s  s t a g e  t h e i r  p o s i t i o n  i s  n o t  d i f f e r e n t  from t h a t  o f  

s t r a n g e r  t enan ts  to  whom a g r a n t  has  been  made. I f  a s l a v e  i s  a d o p te d  by 

o r  a ss im i la . ted  in to  th e  f a m i ly  o f  h i s  m a s te r  h i s  p o s i t i o n  becomes th e  

same as  those  of th e  d e sc e n d a n t s  o f  the  m a s t e r .

But g r a n t i n g  a s l a v e  h i s  freedom or some l a n d  does n o t ,  by  

f a c t  o f  the  g ran t ,  e l e v a t e  him to  t h e  p o s i t i o n  o f  a  member: he can n o t

d i s p o s e  of  such l a n d , ^  and a f e l l o w  s l a v e  can b r i n g  an a c t i o n  r e s t r a i n i n g  

any u n au th o r ize d  a l i e n a t i o n  o f  l a n d  g r a n t e d  to  t h e  s l a v e s  o f  a manf s 

hou se h o ld ^ ;  in n a t i v e  l e g a l  t h e o r y  th e  g r a n t  to  t h e  s l a v e  was dependen t

on th e  w i l l i n g n e s s ,  on t h e  agreem ent ,  between t h e  g r a n t o r  and th e  g r a n t e e

9 . "W.A.L.C. 1048, p . 199.
• Ashogbon v 0 dun t a n  (1935) 12 N.L.R.7* Akeju v Suenu & O rs .  (1925)

6 N .L .B .87. E r i k i t o l a  v  A l i i  & Ors .  ( 1"9?IT~TE"N. L'JR. 5 6 .
11. Samusi Alaka "v 8inaduT"Alaka & Ors .  (1904) 1 dT.L.R .55. c f .  s i m i l a r  

r i g h t s  n-f a mamne-TM H a s s e y ~  Cobham & Ors .  (1924; 5 N .L .R .9 0 .
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f o r  a  f r e e d  s l a v e  was f r e e  t o  r e t u r n  t o  h i s  own home o r  more away 

t o  somewhere e l s e *  On t h e  o t h e r  hand t h e  r i g h t  o f  a member depends 

i n  law hy  th e  f a c t  t h a t  he i s  a  f r e e b o r n .  A b o l i t i o n  o f  s l a v e r y  h a s  n o t  

a f f e c t e d  th e  p o s i t i o n  o f  p e r s o n s  o f  s l a v e  o r i g i n  i n  t h i s  r e s p e c t .  As 

Tew, J . , s a i d ,

12’’When an Aroba was s e t t l e d  by  h i s  m a s te r  i n  a compound, 
he a c q u i r e d  f o r  h i m s e l f  and h i s  d e s c e n d a n t s  a r i g h t  t o  
l i v e  t h e r e  i n  p e r p e t u i t y  s u b j e c t  t o  good b e h a v i o u r .  I t  
i s  u n t h i n k a b l e  t h a t  t h a t  r i g h t  s h o u ld  be  l o s t  s im p ly  
b e c a u se  t h e  o v e r l o r d * s  d e s c e n d a n t s  c e a s e  t o  t a k e  any 
i n t e r e s t  i n  t h e  a r o t a  o r  t h e  compound.M̂ 3

Among t h e  I b o s  t h e r e  were two c l a s s e s  o f  s l a v e s : t h e  ” ohu”

and t h e  " o s u ” . ^  The ohu was th e  no rm al  dom es t ic  s l a v e ,  a c q u i r e d

i n  war o r  by  p u r c h a s e  o r  by  a f r e e  jp e rson  b e i n g  p l e d g e d  f o r  d e b t .  Ohus

were t r e a t e d  a s  f reem en and t h e y  c o u ld  p u r c h a s e  t h e i r  f reedom .  They

c o u ld  be g iv en  l a n d  on which  t o  l i v e  and farm  i n  payment o f  sm a l l  a n n u a l  

15dues ' o r  o f t e n t i m e s  f o r  no c o n s i d e r a t i o n  a t  a l l .  In  t h a t  r e s p e c t  

a r e l a t i o n  o f  l a n d l o r d  and t e n a n t  i s  e s t a b l i s h e d  be tw een  th e  ohu and

th e  g r a n t o r  who may be  h i s  m a s t e r  o r  t h e  group ja f  which t h e  m a s te r  

i s  a member. The Osu, on t h e  o t h e r  h and ,  was a  s l a v e  d e d i c a t e d  t o  

some d e i t y . ^  A l l  t h e  o su s  i n  a  community formed a d i s t i n c t  c l a s s

and i n  g e n e r a l ,  were a l l o c a t e d  p a r t  o f  t h e  l a n d  d e d i c a t e d  t o  t h e  d e i t y

12. i . e .  A s la v e*
13. Qshodi  v .  Dakolo  (1928) 9 N .L .R .  13 a t  p . 16.
14. i 'o r  d e t a i l e d  d e s c r i p t i o n  see  Basden ,  N ig e r  Tbos , pp .  343-258.
15. Meek, Land T e n u re ,  p .1 7 0 .
16. But  Mbanefo J .  h e l d  i n  Wwachukwu v Nnoremele (1957) 2 EtTLR 50 

t h a t  s i n c e  Osu System d i d  n o t  o b t a i n  t h r o u g h o u t  E a s t e r n  N i g e r i a ,  
and had  a  l o c a l  c o n n o t a t i o n  where i t  d i d  o b t a i n ,  i t  was e s s e n t i a l  
f o r  th e  p l a i n t i f f  t o  p ro v e  t h a t  a  d e fa m a to ry  meaning would be  
p l a c e d  on t h e  e x p r e s s i o n  ”0 s u ” by  t h o s e  t o  whom t h e  word was
p u b l i s h e d  an d  t h a t  he had  f a i l e d  t o  do so .  Sed <3u*> e s p e c i a l l y
i n  view o f  t h e  e x p r e s s  p r o v i s i o n  o f  S . 8 .  o f  t h e  A b o l i t i o n  o f  
Osu System Law, 1956. ----------------------



o r  i f  t h e  osu  p o p u l a t i o n  i n c r e a s e d ,  p a r t  o f  t h e  communal l a n d .

The m a s t e r  o f  t h e  osus  was th e  head  p r i e s t  o f  th e  d e i t y  t o  whom th e y  

were d e d i c a t e d  h u t  owing t o  th e  f a c t  t h a t  t h e y  were c o n s i d e r e d  

s a c r o s a n c t ,  t h e y  sometimes over  rode  a l l  codes  o f  c o n d u c t ,  a c q u i r i n g  

f o r  t h e m s e lv e s  s p e c i a l  p r i v i l e g e s  and s u r p a s s i n g  t h e  members o f  th e

community and t h e i r  m a s t e r s  i n  w e a l t h  a s  w e l l  a s  a u t h o r i t y .  An osu

17 l8c o u ld  n o t  redeem h i m s e l f  and a l l  h i s  d e s c e n d a n t s  a r e  osu  by  b i r t h .

His  p o s i t i o n  was t h e  lo w e s t  form o f  human s t a t u s .  In  Oba, f o r  example ,

h i s  s t e p p i n g  o ve r  t h e  l e g s  o f  a  f r e e  p e r s o n  was a  d e f i l e m e n t  which must

be a to n e d  by th e  f reeman p e r f o r m in g  some s a c r i f i c e ,  h i s  shadow f a l l i n g

on t h e  fo o d  o f  a  t i t l e d  man d e f i l e d  t h e  fo od  and he must n o t  e a t  i t ,

and an osu  b r e a k i n g  th e  k o l a  n u t  f o r  f reemen to  p a r t a k e  i n  e a t i n g  was

a g rave  i n s u l t  t o  them. He c o u ld  n o t  t a k e  p a r t  i n  a s p e c i a l  f u n e r a l

dance caLbd a b i a .

19The s t a t u s  o f  osu  o r  ohu was a b o l i s h e d  i n  E a s t e r n  N i g e r i a  

20in  1956 by l e g i s l a t i o n  and i t  i s  now a c r i m i n a l  o f f e n c e  t o  b o y c o t t  a 

p e r s o n  on a c c o u n t  o f  h i s  b e i n g  an o su .  The p e r s o n  may a l s o  b r i n g  an

17* H a r y l l  Ford  & G . I .  J o n e s ,  The Ibo and I b i b i o  S p e a k in g  P e o p l e s  o f  S .E .
N i g e r i a , 1950? p . 2 3 .

18. Meek, Law and A u t h o r i t y  in  a N i g e r i a n  T r ib e ,  p .  204*
19* B r i t i s h  a d m i n i s t r a t i o n  p u t  end t o  s l a v e r y  i n  t h e  19t h  c e n t u r y  and

e a r l y  20t h  c e n t u r y  b u t  t h i s  d id  n o t  remove t h e  s o c i a l  s t ig m a  a t t a c h e d  
t o  p e r s o n s  o f  s l a v e  o r i g i n .  They a r e  s t i l l  r e g a r d e d  w i t h  contempt  
i n  s p i t e  o f  th e  1956 l e g i s l a t i o n .

20. The A b o l i t i o n  o f  Osu System Law, 1956.

1 . I b i d , , S . 4*
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a c t i o n  i f  he i s  c a l l e d  osu "but i t  has  "been h e l d  t h a t  in  o r d e r  to  r e c o v e r  

he must prove t h a t  a s p e c i a l  de fam ato ry  meaning would he p l a c e d  on
p

th e  exp re ss io n  "o su ” hy th o s e  to  whom th e  word was p u b l i s h e d .  E a s t e r n  

N ig e r i a n  Law says n o t h i n g  o f  t h e  l a n d  g r a n t e d  t o  an osu o r  ohu . Does such 

l a n d  become the  a b s o l u t e  p r o p e r t y  o f  th e  g r a n t e e  o r  has  t h e  g r a n t o r  and 

h i s  su c ce sso r s  a r i g h t  of  r e v e r s i o n  t h e r e i n ?  I t  c o u ld  be  a rg u e d  t h a t  

b ecause  the  osu has  been in  l o n g  p o s s e s s i o n  o f  t h e  l a n d  he has  t h e r e f o r e  

a c q u i r e d  i n d e f e a s i b l e  t i t l e  t h e r e t o  b u t  i t  i s  s u b m i t t e d  t h a t  t h i s  w i l l  

be a q u es t io n  of ev idence  and t h a t  th e  o r i g i n a l  g r a n t o r  was n o t  i n t e n d e d

to  be  e x p ro p r i a te d  o f  th e  r e v e r s i o n a r y  t i t l e  t o  t h e  l a n d  and t h e r e f o r e

t h a t  the  l e g i s l a t i o n  has  o n ly  d e a l t  w i th  th e  s o c i a l  s t a t u s  o f  th e  s l a v e s  

and n o t  the  p r o p e r t y  r i g h t s  i n  l a n d  o f  th e  d e s c e n d a n t s  o f  t h e i r  fo rm er  

g r a n t o r s .

In Lagos t h e  p o s i t i o n  o f  p e r s o n s  o f  s l a v e  o r i g i n  w i t h  r e g a r d

to  land, acq u i red  by Crown G ra n ts  i s  now governed  by  th e  A r o ta  (Crown

G ran ts )  Ordinance^ which p r o v i d e s  th a t

MA11 g r a n t s  o f  l a n d  s i t u a t e  w i th in  t h e  Town o f  Lagos which 
p u rp o r t s  t o  have been  made by or  on b e h a l f  o f  t h e  Crown t o  an 
a r o t a  s h a l l  b e  deemed to  have been v a l i d l y  made\ and each 
guch g r a n t  s h a l l  be  deemed to  have v e s t e d  in  t h e  a r o t a  
named in  t h e  deed o f  g r a n t  an e s t a t e  f r e e  from th e  com pe t ing  
i n t e r e s t s  and r e s t r i c t i o n s ,  save o n ly  such  i n t e r e s t s  and 
r e s t r i c t i o n s  as  a r e  r e c o g n i s e d  by n a t i v e  law and custom and 
are v e s t e d  i n ,  o r  o p e r a t i n g  in  f a v o u r  o f ,  t h e  f a m i ly  o f  such
a ro t a  o r  c h i e f  to  whose househo ld  such  a r o t a  was a t t a c h e d .

 1________________________________________________________________________________________________

2. Nwachukwu v rTyvoremele (1957) 2 E .N.L .R. 50> Mbanefo J .

3. Cap. 14 of Laws o f  th e  F e d e r a t i o n ,  1958*

4. S. 3.
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I t  i s  a l s o  provided, t h a t  i f  t h e  f a m i ly  o f  an a r o t a  o r  h i s  s u c c e s s o r s

become e x t i n c t  the  f a m i ly  o r  c h i e f  to  whose h o u s e h o ld  t h e  a r o t a  was

a t t a c h e d  s h a l l  he e n t i t l e d  to  r i g h t  o f  r e v e r s i o n  a s  i f  t h e  l a n d  had
5

n o t  been  g ran ted  to  t h e  a r o t a ,

This l e g i s l a t i o n  t h e r e f o r e  has  t u r n e d  t h e  r e l a t i o n s h i p  o f  m a s te r

and a r o t a  to  t h a t  o f  l a n d l o r d  and t e n a n t .  As i n  E a s t e r n  N i g e r i a ,  so h e r e ,

i t  c o u ld  be s a id  t h a t  th e  s t a t u s  o f  s l a v e r y  h a s  b een  a b o l i s h e d  b u t  i t s

g ro a n s  s t i l l  f i l l  t h e  a i r .  I t  i s  s u g g e s te d  t h a t  a b o l d  s o c i a l  r e f o r m e r

sh o u ld  urge  f o r  l e g i s l a t i v e  p r o v i s i o n  t h a t  r i g h t s  i n  l a n d  o f  p e r s o n s  o f

s l a v e  o r i g i n  should be e x a c t l y  t h e  same as  t h o s e  o f  a l l  o t h e r  members

o f  t h e  community. U n t i l  t h a t  i s  done th e  a n g u i s h  o f  t h e s e  u n f o r t u n a t e

v i c t i m s  o f  c i r c u m s ta n ce  has  s c a r c e l y  been  to u c h e d  u p o n . °

In Nor thern  N i g e r i a ,  on t h e  o t h e r  hand ,  t h e  i n c i d e n t s  o f  s l a v e r y

w i t h  r e g a r d  to  l a n d  h a s  been  a b o l i s h e d  b e ca u se  u n d e r  t h e  p r o v i s i o n s  o f  

th e  Land and Nat ive  R ig h t s  O rd inance  r i g h t s  o f  occupancy o n ly  a r e
n

r e c o g n i s e d 1, and th e  r e c o g n i t i o n  i s  w i th o u t  c o n s i d e r a t i o n  o f  s o c i a l  c l a s s .

R e la t io n  o f  Nomen to  t h e  Land.

By n a t i v e  law and custom an a d u l t  woman was n o t  e x p e c te d  to  

rem ain  unm arr ied .  Thus A j i s a f e  s a y s  o f  the  Yorubas :

"There i s  no s p i n s t e r  i n  th e  c o u n t r y ,  e v e r y  woman
b e in g  m a r r i e d , "8

_ _

6.  Cf .  th e  M in o r i ty  R epor t  s u b m i t t e d  by I .W .E .  Dodds, i n  Tew, S i r  M.L. 
Report  on T i t l e  t o  Land i n  Lagos,  pp*57—9-
I t  i s  n o t  den ied ,  however ,  t h a t  some s l a v e s  may by  f o r c e  o f  t h e i r
p e r s o n a l  c h a r a c t e r  and p e r s e v e r a n c e ,  a t t a i n  a p o s i t i o n  o f  w e a l t h  
and im p o r tance .  C h ie f  M a b in n o r i ,  o f  th e  famous Lewis v .  B a n k o le ,
(1909) l .N .L .R .  100, was once a s l a v e .

7 .  See p p . 8 l f f  above;  c f .  Meek: Land T en u re , p .  171.  But even t h e r e ,  as  
P r o f .  Anderson c o r r e c t l y  o b s e r v e s ,  "No enac tm en t  can o b l i t e r a t e  a t  a 
s t r o k e  th e  s o c i a l  s t a t u s  o f  s l a v e r y  i n  p u b l i c  o p i n i o n ,  o r . some o f  
th e  i m p l i c a t i o n s  o f  t h a t  s t a t u s  i n  r e l i g i o u s  l a w , "  op .  c i t . ,  p .  21p*

8 .  A j i s a f e ,  op. c i t .  p .  5*
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and. Dr,  Basden makes a  somewhat s i m i l a r  o b s e r v a t i o n  abou t  t h e  I b o s :

’’The Ibo woman s h r i n k s  from th e  p r o s p e c t  o f  b e i n g  
h u s b a n d l e s s :  she knows o n ly  too  w e l l  t h e  d i s g r a c e
t h a t  i s  a t t a c h e d  to  t h a t  u n f o r t u n a t e  c o n d i t i o n . ” 9

B e fo re  m a r r i a g e  a  woman i s  un d e r  th e  g u a r d i a n s h i p  o f  h e r  f a t h e r ,  u n c l e ,

o r  s e n i o r  b r o t h e r  and t h e r e f o r e  had no need  f o r  s e p a r a t e  a l l o t m e n t  o f

l a n d  and a f t e r  m a r r i a g e  she i s  u n d e r  t h e  g u a r d i a n s h i p  o f  h e r  h u sband .

But a l t h o u g h  women do n o t  n o r m a l ly  e x e r c i s e  any p r i v a t e  r i g h t s  i n

land,"*^ in  many N i g e r i a n  s o c i e t i e s  i t  i s  incumbent on t h e  husband  t o

p r o v i d e  h i s  w ife  w i th  some p l o t s  o f  l a n d  f o r  her.^iown f a r m i n g .  In  such

a c a s e  th e  woman i s  n o t  a t e n a n t  o f  th e  husband b e c a u se  t h i s  r i g h t

which she a c q u i r e s  i n  h e r  h u sb a n d ’ s l a n d  i s  imposed by law on h e r

a c q u i r i n g  th e  s t a t u s  o f  a w ife  and n o t  c r e a t e d  by  any agreem ent

be tween  th e  husband and w i fe  as  such .

On th e  o t h e r  hand some w e a l th y  women a r e  a b le  t o  a c q u i r e  and

h o l d  l a n d  by p u rc h a s e  j u s t  a s  any o t h e r  i n d i v i d u a l  On t h e  d e a t h

o f  such  a woman th e  l a n d  i s  i n h e r i t e d  by h e r  c h i l d r e n ,  o r  i f  she ha s  no

12c h i l d r e n ,  by h e r  r e l a t i v e s ,  n o t  by h e r  husband o r  h i s  r e l a t i v e s .  Among

th e  Yorubas a  d a u g h te r  ha s  e q u a l  c l a im s  w i t h  a son t o  i n h e r i t  t h e  s e l f -

13a c q u i r e d  l a n d  o f  t h e i r  d e c e a se d  f a t h e r ,  though  i n  some c a s e s  t h i s  i s

9* N ig e r  I b o s , p . 231.

10. B rad b u ry ,  R .E . ,  The Benin Kingdom, 1957? p . 106.
Rowling,  Notes  on Land Tenure  i n  th e  B e n in , p a r a .  50*

- -, Yard P r i c e ,  Land Tenure i n  t h e  Yoruba P r o v i n c e s , p a r a .  99*
11. D. Porde  & G . I .  J o n e s ,  op. c i t . ,  p . 23*
12. Meek, Land T e n u re , p . 116.
13. Rowlings Ondo, p a r a s .  24? 41? 75* and- I j e b u , p a r a s .  110-120 .

Meek, I b i d . p .  136; R ichrdo  v  Abal (1926) P .N .L .R ,  5^.
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l i m i t e d  to  h e r  own l i f e  so t h a t  h e r  c h i l d r e n  would n o t  i n h e r i t  from 

14h e r .  A woman may, i f  h e r  hush and h as  n o t  s u f f i c i e n t  l a n d ,  "borrow"

some fa r m in g  p l o t  from any o f  h i s  r e l a t i v e s .  In  such  a c a se  t h e  r e l a t i o n

o f  l a n d l o r d  and t e n a n t  i s  e s t a b l i s h e d  between h e r  and t h e  g r a n t o r .

15In  some p a r t i c u l a r  l o c a l i t i e s  t h e r e  i s  woman-to-woman 

m a r r i a g e .  The woman "husband” i s  n o r m a l ly  a w e a l th y  m a r r i e d  woman who 

h a s  no son and h e r  " m a r ry in g ” a fw i f e ! i s  w i th  t h e  i n t e n t i o n  o f  g e t t i n g  

a son by  h e r  i n  o r d e r  to  s e c u re  h e r  p o s i t i o n  i n  t h e  h o u se .  Her ’w i f e ’ s 1 

c h i l d r e n  a r e  c l a s s i f i e d  a s  h e r  own c h i l d r e n  b u t  i f  she has  c h i l d r e n  of  

h e r  own t h e y  w i l l  be r e g a r d e d ,  f o r  p u rp o s e s  o f  p r o p e r t y  o f  h e r  h u sband ,  

a s  c h i l d r e n  o f  t h e i r  own m other  and t h u s  e n t i t l e d  a s  a  s e p a r a t e  b ra n c h  

in  s u c c e s s i o n  m a t t e r s .  The husband o f  th e  woman "h u sb a n d ’] i s  i n  f a c t  

t h e  husband  o f  th e  "w ife"  and i s  r e s p o n s i b l e  f o r  h e r  m a in te n a n c e .

Any l a n d  a l l o t t e d  t o  h e r  i s  i n  r e s p e c t  o f  th e  l e g a l  l i a b i l i t y  t o  

p r o v id e  f o r  h e r  and she i s  n o t  a  t e n a n t  o f  t h e  husband  b e c a u se  o f  th e  

a l l o t m e n t •

Under p u re  I s l a m i c  law d a u g h te r s  a r e  e n t i t l e d  t o  s h a r e  i n  

t h e i r  d e c e a se d  f a t h e r ! s e s t a t e  b u t  t h e y  t a k e  h a l f  o f  t h e  s h a r e s  o r  t h e i r

14* Rowlings Ondo, p a r a s  41? But i n  o t h e r  c a s e s  a  d a u g h t e r ’ s c h i l d r e n  
s t e p  i n t o  h e r  s h o e s :  I j e b u , p a r a .  118.

15.  e . g .  among some Ibo p e o p le  o f  E a s t e r n  N i g e r i a ,  see  N.W. Thomas,
A n t h r o p o l o g i c a l  Repor t  on Ib o - S p e a k in g  P e o p l e s  o f  N i g e r i a ,  P a r t  IV, 
1914,  PP. 83 -  8 5 .
For  s i m i l a r  p r a c t i c e  i n  Dahomey, b u t  w i t h  t h e  c h i l d r e n  b e i n g  
r e g a r d e d  a s  th e  woman-husband* s s e e ,  A. P h i l l i p s :
Survey  o f  A f r i c a n  M a rr iag e  and Family  L i f e ,  1953? p .  128.
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t h e i r  b i o h h e r s .  Orthodox M a l ik i  r u l e s  o f  s u c c e s s i o n  a r e  a p p l i e d  a s

f a r  a s  n owe a b le  p r o p e r t y  i s  c o n c e r n e d ^  h u t  i n h e r i t a n c e  o f  l a n d  v a r i e s

i n  d e t a i l  from one a r e a  t o  a n o t h e r .  Thus i n  Kano, Sokoto and

Awandu Em ira tes  f em a le s  a r e  e x c lu d ed  from s u c c e e d i n g  t o  r i g h t s  i n

l a n d  but i n  Bornu, I s l a m i c  r u l e s  o f  i n h e r i t a n c e  p r e v a i l ,  though i n

most oa ses  fem ales  a r e  e x c lu d ed  from a c t u a l  s u c c e s s i o n  b u t  r e c e i v e

17(perhaps)  compensa t ion  from o t h e r  a s s e t s ,  and i n  an u n r e p o r t e d

c a s e ,  Anes, J .  h e l d  in  t h e  High C our t  a t  Kano, t h a t  t h e  f i n d i n g  o f

t h e  Chief  A l k a l i  t h a t  a  C h r i s t i a n  d a u g h te r  was e x c lu d e d  from i n h e r i t a n c e

was c o n t r a r y  t o  n a t u r a l  j u s t i c e . 18

Today woman’ s r i g h t  t o  l a n d  may be  a f f e c t e d  by t h e  typ e  of

m arr iage  ,she c o n t r a c t s .  Thus i f  a  woman m a r r i e s  u n d e r  th e  M a rr iag e

Ordinance and h e r  husband  d i e s  i n t e s t a t e ,  h e r  r i g h t s  i n  any s e l f - a c q u i r e d

p r o p e r t y  'which he l e a v e s  in  th e  F e d e r a l  T e r r i t o r y  i s  r e g u l a t e d  by  E n g l i s h  

19law. I t  seems t h a t  th e  e x p re s s  p r o v i s i o n  t h a t  S e c t i o n  36 a p p l i e s  t o

t h e  Colony i m p l i e s  t h a t  h e r  r i g h t s  to  any p r o p e r t y  l e f t  by th e  husband

o u t s i d e  th e  Colony w i l l  be r e g u l a t e d  by cus tom ary  law. But i t  h a s  been

20h e l d  by Ames, J .  i n  th e  A d m i n i s t r a t o r - G e n e r a l  v .  Onwo Egbuna t h a t  on 
the  p r i n c i p l e s  o f  Cole v .  C o le ,  ~ th e  r i g h t s  o f  t h e  widow o f  an Iboman,

16. Anderson, op. c i t . p .  216.

17* I b i d . p .  I 85- 6 .

18. Mailam Abba v .  Mary T. B a ik i e  (K/20A/1943) j c i t e d  Anderson,  op.  c i t .
p .  216 .

19. Marr iage  O r d in a n c e , S . 36.

20. (1945) 18 H . L . R . l .  1.  ( 1898) 1 N .L .R .  15. Doubt h as  been  c a s t
on the  c o r r e c t n e s s  o f  t h i s  d e c i s i o n  by  A i n l e y ,  C . J .  i n  
Onwudinjoh v .  Qnwudinjoh (1957) 2 E . H . L . R . l .
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who d ied  i n t e s t a t e  i n  t h e  P r o t e c t o r a t e  l e a v i n g  p r o p e r t y  in  t h e  

P r o t e c t o r a t e ,  mis t  he r e g u l a t e d  by E n g l i s h  law .  With t h e  g r e a t e s t  

r e s p e c t ,  t h i s  d e c i s i o n  i s  q u e s t i o n a b l e  b e c a u se  S e c t i o n  36(2)  l a y s  

down t h a t  be fo re  th e  r e g i s t r a r  o f  m a r r i a g e s  i s s u e s  h i s  c e r t i f i c a t e  i n  

t h e  case  of an i n t e n d e d  m a r r i a g e ,  he s h a l l  e x p l a i n  to  t h e  p a r t i e s ,  

i f  any o f  them i s  s u b j e c t  t o  n a t i v e  law and cus tom ,  t h e  e f f e c t  o f  th e  

p r o v i s i o n s  as to  th e  s u c c e s s io n  t o  t h e  p r o p e r t y  a s  a f f e c t e d  by t h e  

m a r r i a g e .  I t  can be i n f e r r e d ,  t h e r e f o r e ,  t h a t  such  e x p l a n a t i o n  w i l l  

warn the  p a r ty  t o  make a w i l l  a s  to  h i s  p r o p e r t y  i n  t h e  C olony . He or  

th o se  e n t i t l e d  to  succeed  to  h i s  p r o p e r t y  u n d e r  cus to m a ry  law c a n n o t  be  

i n te n d e d  to  be worse o f f  because  he was n o t  warned o f  t h e  e f f e c t  o f  th e  

m arr iage  on the  p r o p e r t y  l e f t  o u t s i d e  Lagos, a s  t h e  l e a r n e d  judgment seems 

t o  imply. I t  i s  s u b m i t t e d  t h e r e f o r e  t h a t  th e  l e g a l  p o s i t i o n  a t  p r e s e n t  

i s  t h a t  a woman*s r i g h t  i n  l a n d  in  a l l  c a s e s  i s  r e g u l a t e d  by  n a t i v e  law 

and custom as  d e s c r i b e d  above,  excep t  where she m a r r i e s  u n d e r  th e  

Marriage Ordinance and h e r  husband d i e s  i n t e s t a t e  l e a v i n g  p r o p e r t y  i n  

Lagos or ,  where he d i e s  h a v in g  made a w i l l  which  i s  i n t e r p r e t e d  t h a t  

h i s  p ro p e r ty  i s  d e v i s e d  a c c o rd in g  to  E n g l i s h  law .

R e la t i o n  o f  I n f a n t s  and p e r s o n s  o f  unsound  mind t o  t h e  l a n d .

A p r i n c i p l e  which i s  o f  g e n e r a l  a p p l i c a t i o n  i s  t h a t  m inors  
2

cannot  ho ld  l a n d .  T h is  i s  due to  th e  f a c t  t h a t  t h e y  cann o t  u se  i t  

e f f e c t i v e l y  and b e c a u se  a f a t h e r  o r  g u a rd i a n  i s  r e s p o n s i b l e  f o r  t h e  

maintenance o f  th e  i n f a n t .  But i n f a n c y  does n o t  depend upon th e

2.  A j i s a f e ,  op. c i t . p .  4 and p . 7 .  p a r a .  9; Meek; Land T e n u r e : p . l 8 7  

Green ,  L an d  T e n u r e  i n  an Ibo V i l l a g e .  Chap. i y #
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a r b i t r a r y  ru le  o f  b e i n g  under  th e  age o f  21:  i t  depends  on th e

demonstrable  ev idence  o f  n o t  r e a c h i n g  th e  age o f  p u b e r t y  o r  n o t  b e i n g

m a r r i e d .  An i n f a n t ' s  i n t e r e s t  i n  t h e  H and  b e l o n g i n g  t o  t h e  group o f  

which he i s  a member i s  merged in  the  i n t e r e s t  o f  h i s  f a t h e r  o r  g u a rd i a n  

and i f  even the  i n f a n t  i s  a l l o t t e d  a s e p a r a t e  p l o t  by  t h e  f a t h e r  o r  

g u a rd i a n  i t  i s  n e i t h e r  a g i f t  n o r  i s  he a t e n a n t  b e c a u s e  t h e  o c c u p a t i o n  

and use  are  on b e h a l f  o f  th e  f a t h e r .  The d u t i e s  o f  a  g u a rd ia n  a r e  i n

many r e s p e c t s  s i m i l a r  to  t h e  d u t i e s  o f  a  t r u s t e e  b u t  he can n o t  be s a i d

t o  h o ld  the  l an d  on t r u s t ^  because  in  n a t i v e  law i f  i t  i s  l a n & i to  

which the  i n f a n t  w i l l  be u l t i m a t e l y  e n t i t l e d ,  th e  g u a r d i a n  i s  bound to  

a c t  in  accordance w i th  the  r e a s o n a b l e  w ishes  o f  t h e  i n f a n t ,  w hereas  in  

E n g l i s h  law a t r u s t e e  i s  bound to  a c t  a c c o r d i n g  t o  t h e  te rm s  o f  t h e  

t r u s t  deed.

On the  d e a t h  o f  a  f a t h e r  th e  g u a rd i a n  o f  an i n f a n t  i s  i n  

normal  cases  h i s  a d u l t  s e n i o r  b r o t h e r ,  o r  i f  he h a s  no such  b r o t h e r ,  h i s  

p a t e r n a l  iuiGle b u t  where t h e r e  a re  no s u i t a b l e  male a g n a t i c  r e l a t i v e s ,  

m a te r n a l  unc les  may a c t  as  g u a r d i a n s .  In  t h e  Moslem a r e a s  o f  N o r th e rn  

N i g e r i a ,  Is lamic  C o u r t s  may a p p o in t  a g u a rd ia n  and a  c h i e f  a s  t h e  

Great  Guardian may h i m s e l f  t a k e  charge  o f  d e s t i t u t e  c h i l d r e n  o r  even o f  

m a r r i e d  women who d i s a g r e e  w i th  b o t h  t h e i r  h u s b a n d ' s  and t h e i r  own 

r e l a t i v e s .

3. E l i a s ;  hand Law, p .  161, says  t h a t  th e  " i n c a p a c i t y  o f  th e  m inor  to
h o ld  l a n d ................. on ly  i m p l i e s  t h a t  an a d u l t  r e l a t i v e ,  u s u a l l y  th e
f a t h e r  or s e n i o r  b r o t h e r ,  w i l l  h o ld  i t  f o r  th e  yninor on t r u s t  u n t i l
t h e  a t t a in m e n t  o f  p u b e r t y " .  With r e s p e c t ,  t h i s  t r u s t  r e l a t i o n s h i p  
must be q u a l i f i e d .
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The r i g h t s  o f  a  p e r s o n  o f  unsound, mind, a r e  exe rc ised ,  by 

h i s  r e l a t i v e s  who a r e  a l s o  r e s p o n s i b l e  f o r  h i s  m a in te n a n c e ;  b u t  a s  

a l l o c a t i o n  o f  s h a r e s  o f  th e  communal l a n d  depends on th e  power t o  use  

such s h a r e s  e f f e c t i v e l y  no a c t i o n  l i e s  t o  compel t h e  c o n t r o l l e r  o f  the  

l a n d  t o  s e t  a s i d e  a p o r t i o n  f o r  t h e  p a t i e n t  u n l e s s  i t  i s  shown t h a t  

h i s  r e l a t i v e s  can u se  such p o r t i o n  t o  h i s  b e n e f i t  and a l s o  t h a t  t h e y  

f u l f i l  on h i s  b e h a l f  such o b l i g a t i o n s  a s  payment o f  community dues o r  

c l e a r i n g  o f  p a t h s  demanded o f  a l l  a d u l t  male members o f  t h e  s o c i e t y .

The c o n t r o l  o r  c a r e  o f  th e  l a n d  d u r i n g  th e  p e r i o d  o f  i n f a n c y  

o r  m en ta l  i l l n e s s  does n o t  t h e r e b y  make the  minor o r  p a t i e n t  th e  

l a n d l o r d  n o r  t h e  c a r e t a k e r  ^a t e n a n t  b e c a u se  t h e  d u ty  i s  one imposed 

by law and n o t  a s  a  r e s u l t  o f  ag re em e n t .

( b ) D i s t i n c t i o n  between P le d g e  and t e n a n c y .

A p e r s o n  who i s  in  n eed  may, u n d e r  cus tom ary  law, p led g e  

(o r  as  i t  i s  o f t e n  c a l l e d  *pawn! ) w h a tev e r  he h a s .  F r u i t  t r e e s ,  l a n d  

o r  ( i n  th e  p a s t )  human b e i n g s  c o u ld  be so pledged.^"  As E l i a s  c o r r e c t l y  

ob s e r v e s

"P led ge  i s  a k i n d  o f  i n d ig e n o u s  m ortgage  by which th e  owner-  
o c c u p i e r  o f  l a n d ,  i n  o r d e r  t o  s e c u r e  an advance o f  money or  
money*s w o r th ,  g i v e s  p o s s e s s i o n  and u se  o f  l a n d  to  t h e  p le d g e  
c r e d i t o r  u n t i l  t h e  deb t  i s  f u l l y  d i s c h a r g e d .

g
With r e s p e c t ,  i t  i s  i n c o r r e c t  t o  s a y ,  a s  Fowler  d i d ,  t h a t  p led g e  was

4 . Meek, Land and A u t h o r i t y , p p .  103-4* 205.

5* E l i a s ,  T .O . ,  N i g e r i a n  Land Law and Custom, 1953j p .  178* c f .  M i t c h e l i n  J
i n  A d je i  v  Dabanka & Anor.  } 1930) 1 W.A.C.A. 63 a t  p p .  66-7 5 anc^
S arbah*s  F a n t i  Customary Law a t  p .  261.

6. W. Fowler ,  op.  c i t . ,  p a r a .  33. See a l s o  W.A.L.C. IO485 P* 173«
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unknown i n  N i g e r i a  b e f o r e  t h e  ad v en t  o f  t h e  B r i t i s h  f o r  however 

t r u e  t h e  s t a t e m e n t  may be  w i t h  r e g a r d  t o  a r e a s  where l a n d  was p l e n t i f u l  

and t h e r e f o r e  had no exchange v a lu e  i t  does n o t  c o r r e c t l y  r e p r e s e n t  th e  

f a c t s  e x i s t i n g  in  th e  v a r i o u s  p l a c e s  where p r e s s u r e  o f  p o p u l a t i o n  has  

s u b s t a n t i a l l y  r e d u c ed  th e  amount o f  v a l u a b l e  l a n d .

P le d g e  may be  o f  two t y p e s :  ( i )  S e l f - l i q u i d a t i n g ,  and

( i i )  N o n - s e l f  l i q u i d a t i n g .  Both sh o u ld  be  d i s t i n g u i s h e d  from advance

s a l e  which i s  a  t r a n s a c t i o n  s i m i l a r  t o  t h e  s e l f —l i q u i d a t i n g  p l e d g e  b u t

o f  d i f f e r e n t  l e g a l  e f f e c t .  In  c a s e s  o f  advance  s a l e  o f  c r o p s  t h e  owner

o f  c r o p s  o r  f r u i t  t r e e s  s e l l s  t h e  a n t i c i p a t e d  y i e l d  f o r  a d e f i n e d

p e r i o d  t o  a  p u r c h a s e r .  The p u r c h a s e r  r e a p s  th e  p roduce  f o r  t h a t  p e r i o d

o n ly  and a t  t h e  end o f  t h e  s t i p u l a t e d  t im e  he must g iv e  up any r i g h t s

o ver  th e  t r 4 ^ s  whose p ro du ce  was s o l d  t o  him, and th e  vend o r  t h e n ,  b u t

n o t  u n t i l  t h e n ,  r e t a k e s  p o s s e s s i o n .  The y i e l d  o f  th e  t r e e s  o r  c ro p s

c o v e r s  t h e  amount r e c e i v e d  i n  advance from th e  p u r c h a s e r  and th e  vendor

i s  n o t  i n t e n d e d  to  r e p a y  t h i s  sum even i f  t h e  y i e l d  o f  t h e  c r o p s  does n o t

c o v e r  t h e  sum p a i d  n o r  i s  he e n t i t l e d  t o  any e x c e s s  i f  t h e  y i e l d i m o r e

th an  c o v e r s  t h e  advance payment .  But i f  t h e  t r a n s a c t i o n  i s  a p l e d g e  th e

y i e l d  c o v e r s  o n ly  th e  i n t e r e s t  and n o t  t h e  c a p i t a l .  Smalman Smith ,  G .S . ,
7

however ,  h e l d  i n  Kuahen v Avose t h a t  where palm t r e e s  were p l e d g e d  as  

s e c u r i t y  f o r  a  lo a n  o f  1360 b a g s  o f  c o w r ie s  (abou t  £ 340) ,  t h e  amount o f  

th e  y i e l d  must be t a k e n  i n t o  accou n t  and some p o r t i o n  o f  i t  s e t  a s i d e  

a n n u a l l y  i n  o r d e r  t o  l i q u i d a t e  th e  o r i g i n a l  d e b t ,  and t h a t  any n a t i v e  law

7 .  (1889) E . C . J
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and custom t o  t h e  c o n t r a r y  i n  t h a t  p a r t i c u l a r  c a s e  was * u n ju s t  and

i n e q u i t a b l e  and opposed  t o  n a t u r a l  j u s t i c e 1. With t h e  g r e a t e s t  r e s p e c t ,

t h i s  seems t o  mean t h a t  j u s t i c e  and E q u i t y  may v a r y  w i t h  t h e  amount o f

knowledge o f  n a t i v e  law and custom p o s s e s s e d  by a j u d g e .  I t  was open

t o  th e  C o u r t  to  f i n d  t h a t  t h e  p a r t i c u l a r  t r a n s a c t i o n  was s a l e  i n  advance
8

a c c o r d i n g  t o  cus tom ary  law and n o t  a  p l e d g e  a t  a l l :  t h e  law must govern
9

t h e  t r a n s a c t i o n  and n o t  t h e  l a b e l  a t t a c h e d  t o  i t  by  t h e  p a r t i e s .

Advance s a l e  i s  l i k e  th e  o ld  k i n d  o f  m ortgage  known a s  vivum vadium 

( l i v i n g  p l e d g e )  i n  e a r l y  E n g l i s h  law. In  t h a t  c a s e  t h e  E n g l i s h  l e n d e r  

e n t e r s  i n t o  p o s s e s s i o n  o f  t h e  l a n d  and t a k e s  r e n t  and p r o f i t s  i n  d i s c h a r g e  

o f  b o t h  t h e  p r i n c i p a l  and t h e  i n t e r e s t  on th e  amount l e n t . ^ ^  The 

a v a i l a b l e  e v id e n c e  does n o t  show t h a t  t h i s  form o f  p l e d g e  o f  l a n d  e x i s t s  

i n  N i g e r i a .  N i g e r i a n  c u s to m ary  p le d g e  i s  more a k in  t o  mortum vadium 

or  dead p l e d g e  b e c a u se  th e  d e b t  i t s e l f  was n o t  p a i d  o f f  by  o p e r a t i o n  o f  

o f  th e  p l e d g e .  In  v iew o f  th e  growing im p o r tan c e  o f  modern p l a n t a t i o n s

8.  E l i a s ,  op.  c i t .  p .  181 seems t o  have m i s i n t e r p r e t e d  a  p a s s a g e  i n  
p a r a .  97 °f* W.A.L.C. which he c i t e s  a s  s u p p o r t i n g  Smalman Smith J* s 
d e c i s i o n .  With r e s p e c t ,  i f  t h e  t r a n s a c t i o n  was n o t  a s a l e  i n  adv ance ,  
t h e  d e c i s i o n  t h a t  t h e  y i e l d  must be t a k e n  i n t o  a c c o u n t  in  r e p a y i n g  t h e  
c a p i t a l  i s  c o n t r a r y  t o  cus tom ary  law and u n l e s s  t h e r e  was a  p r i n c i p l e  
on which  i t  c o u ld  be s u p p o r t e d  t h e  mere s t a t e m e n t  t h a t  i t  was fi j n j u s t  
and  i n e q u i t a b l e  and opposed to  n a t u r a l  j u s t i c e 1 i s  u n c o n v in c in g .

9. c f  Rowling  : On d o , p a r a .  40* and
P l a t  M aj iyagbe  v  A.G. & O r s . (1957) N.N .L .R .  158 where B a iram ian  S . P . J .  
h e l d  t h a t  a C e r t i f i c a t e  o f  Occupancy p a n t e d  u n d e r  ; the  Land and N a t iv e  
R i g h t s  O rd inance  was,  i n  s u b s t a n c e ,  a i l e a s e  and t h a t  t h e  p r o v i s o  f o r  
r e - e n t r y  c o n t a i n e d  t h e r e i n  must be  d e te rm in e d  u n d e r  t h e  law 
a p p e r t a i n i n g  t o  l e a s e s .  A lso ,  F a o c h in i  v  Bryson (1952) I . T . L . R .  1368, 
C.A. Addiscombe Garden E s t a t e s ,  L td .  v .  Crabbe (1957) 3 A.E.R.  563* C.A

10. For  E n g l i s h  p r i n c i p l e  se e  H o ldsw o r th ,  The H i s t o r y  o f  E n g l i s h  Law, I I I ? 
p .  128.  P l u c k n e t t ,  A C o nc ise  H i s t o r y  o f  Common Lawj 5 th  e d . ,
p p .  603-9* For  c u s to m a ry  p r i n c i p l e s ^ s e e  Meek, Land T enure ,  p p . 201-  
208 .  Chubb; Ibo  Land T e n u r e ,  p a r a .  68.
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i t  i s  o f  g r e a t  moment t h a t  p a r t i e s  sh o u ld  s p e c i f y  c o r r e c t l y  th e  

n a t u r e  o f  t h e i r  t r a n s a c t i o n s  i f  th e  i n f e r e n c e  o f  s a l e  i n  advance  i s  

t o  be  r e b u t t e d  i n  norm al  c a s e s .

The main f e a t u r e s  o f  cus tom ary  p le d g e  a r e :

1 .  The p l e d g o r  g r a n t s  th e  p l e d g e e  p o s s e s s i o n  and u s e  o f  t h e  l a n d  

u n t i l  t h e  lo an  i s  r e p a i d .  T h is  does n o t ,  however, make t h e  p le d g e e  a 

t e n a n t  b e c a u se  th e  d e l i v e r y  o f  p o s s e s s i o n  h e r e  i s  due t o  a r i g h t  c r e a t e d  

by law t h a t  th e  b o r ro w e r  sh o u ld  pay i n t e r e s t  and l a t e r  r e p a y  t h e  c a p i t a l .

2. Except  in  modern development o f  th e  s e l f - l i q u i d a t i n g  p l e d g e s

p o s s e s s i o n  and use  o f  t h e  l a n d  a r e  c o n s i d e r e d  a s  i n t e r e s t  on t h e  l o a n ,  

n o t  a s  repaym ent  o f  c a p i t a l  on any p a r t  t h e r e o f . ^

3. U n le s s  t h e  economic t r e e s  on th e  l a n d  a r e  e x p r e s s l y  i n c l u d e d

12i n  th e  b a r g a i n ,  t h e y  a r e  r e s e r v e d  to  t h e  p l e d g o r .  I t  h a s  been

shown above t h a t  economic t r e e s  may be owned i n d e p e n d e n t l y  o f  th e  l a n d  -  

and t h e y  may be p le d g e d  s e p a r a t e l y  from th e  l a n d ,

4.  A p le d g e e  i s  n o t  e n t i t l e d  to  e r e c t  perm anent  b u i l d i n g s  or

p l a n t  pe rm anent  c ro p s  w i t h o u t  th e  p e r m i s s io n  o f  th e  p l e d g o r . T h i s  i s

to  a v o id  th e  p le d g e e  c l a i m i n g  t h a t  th e  t r a n s a c t i o n  was a s a l e . ^  In  s t r i c t

11. Cf A j i s a f e ,  Op. C i t . ,  p .  70* p a r a .  1 ( b ) :  "The l a b o u r  o f  th e  pawn 
i s  no p a r t  payment o f  t h e  d e b t ;  i t  i s  t a k e n  a s  i n t e r e s t  on th e  
c a p i t a l . "  p e r  c o n t r a  i n  some Moslem a r e a s :  A nderson ,  op. c i t . p . 190.

12. "A p l e d g e e  must n o t  c u t  down o r  i n j u r e  economic t r e e s  g row ing  on th e
l a n d  o r  o th e r w i s e  p l a y  havoc w i th  t h e  p r o p e r t y "  -  A j i s a f e ,  op.  c i t .
p .  9* Rowling,  I j e b u ,  p a r a .  89*

13* G . I .  J o n e s , ^ Ibp Land T e n u r e , A f r i c a ,  O c t .  1949> P* 319* Rowling,  I  j e b u
p a r a .  89$ Chubb, Ibo  Land T e n u re , p a r a .  60.

14* Rowling,  i b i d .  f o o t n o t e  119.
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c u s tom ary  law where a p led g e e  e f f e c t s  such  improvement he i s

15e n t i t l e d  to remove them on th e  p l e d g o r  redeem ing  t h e  l a n d .  Under

modern c o n d i t io n s ,  however,  th e  C our ts  may invoke  th e  ©-guilty o f  lo ng

p o s s e s s i o n  anc s imply  a l lo w  th e  p ledgee  to  rem ain  i n  p o s s e s s i o n ,  p a y in g

some r e n t  to the p l e d g o r  and th e re b y  c o n v e r t i n g  t h e  r e l a t i o n s h i p  t o

16one o f  lan d lo rd  and t e n a n t .  "

175. Plecged l a n d  i s  ' p e r p e t u a l l y  red e em a b le ,  o r  a s  t h e  Ib o s

say  i t ,  "a pledged t h i n g  i s  n e v e r  l o s t . 1’ T h i s  p o i n t  i s

i l l u s t r a t e d  by a dictum of  Mbanefo J .  i n  I k e a n y i  and Q rs .  v  Adighogu

■ n  o 18 and Qrs.

"The i s s u e  between the  p a r t i e s  i s  w h e th e r  o r  n o t  th e  l a n d  
was given on p led g e  or  as  a g i f t .  I f  i t  was p l e d g e d  to  
the d e fe n d a n t s  th e  p l a i n t i f f s  would have t h e  r i g h t  o f  
redemption and i t  does n o t  m a t t e r  f o r  how l o n g  th e  l a n d  
had been p l e d g e d ,  f o r ,  in  n a t i v e  cus to m ary  j u r i p r u d e n c e  
as in  E n g l i s h  Law, once a  p le d g e  a lways a p l e d g e . " ! 9

But in  t h i s  r e s p e c t  d e la y  r a i s e s  an e q u i t y  i n  f a v o u r  o f  t h e  p led g e e

and the  pledgor may n o t  be a b le  to  ge t  back  th e  l a n d  w i t h o u t

20s u f f i c i e n t l y  co n v in c in g  r e a s o n s .  Tnus i n  th e  c a se  u n d e r  c o n s i d e r a t i o n

the  l e a r n e d  Judge h e ld  f u r t h e r  tha'

15. o f .  Green, Land Tenure in  an Ibo v i l l a g e ^  y.

16. Rowling, I j e b u , p a r a s .  99-102.

17. Chubb, l b 0 Land T e n u r e , p a r a .  59-

18. (1957/58) 2 E.iT.L.R. 38. Cf. Kuma ^ Q rs .  v .  K of i  & Q r s .  (1956) 1
19. a t  p . 39) i t a l i c s  mine .  W.A.L.R.,  128 .
20. D. Porde G . I .  Jo nes  i n  The Ibo & I b i b i o  Speak ing  P e o p le s  o f

S.E. N ig e r i a ,  1950* P* 22. say t h a t  " I f  (p led g e d )  l a n d  i s  n o t  a c t u a l l y
redeemed by the  t h i r d  g e n e r a t i o n ,  th e  r i g h t s  o f  t h e  p l e d g e e ’ s 
descendants  canno t  u s u a l l y  be s u b s t a n t i a t e d ,  some N a t iv e  C o u r t s  
h o ld in g  t h a t  the  r i g h t f u l  o c c u p i e r s  a r e  t h o s e  who have been in
o c cu p a t io n  f o r  th e  p a s t  g e n e r a t i o n . "
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nThe d e f e n d a n t s  h a v in g  been on th e  l a n d  from t im e  
immemorial ,  i f  t h e  p l a i n t i f f s  want t o  d i s p o s s e s s  
th e  onus would be on th e  p l a i n t i f f s  t o  e s t a b l i s h  
t h e i r  r i g h t  o f  r e d e m p t io n .  The ev id e n ce  th e y  have
p ro d u ced  i s  f a r  from c o n v in c in g  o r  s u f f i c i e n t  t o
s h i f t  t h a t  o n u s . 11̂

The d e f e n d a n t s  were a l lo w e d  t o  rem ain  i n  p o s s e s s i o n  a s  c u s to m a ry

2t e n a n t s  o f  th e  p l a i n t i f f s  on payment o f  t r i b u t e .  In  t h i s  c a s e

and in  a l l  o t h e r  c a s e s  o f  p l e d g e ,  t h e  r i g h t  o f  red em pt ion  e n d u re s

f o r  t h e  b e n e f i t  o f  t h e  p l e d g o r 1s s u c c e s s o r s  and i s  e n f o r c e a b l e  a g a i n s t

t h e  s u c c e s s o r s  o f  th e  p l e d g e e .  Again a p l e d g o r  i s  bound t o  g iv e  th e  

p le d g e e  a d e q u a te  n o t i c e ,  i f  t h e  p led g e e  i s  a c t u a l l y  u s i n g  t h e  . . land, 

to  a l lo w  him t o  remove th e  c r o p s ,  "̂ on repayment  o f  th e  c a p i t a l  b u t  

n o r m a l ly  a p l e d g e  c o u ld  be redeemed even a few days a f t e r  th e  

c o n c l u s i o n  o f  t h e  t r a n s a c t i o n  b u t  Rowling n o t e s  t h a t  i n  p a r t s  o f  

Y orubaland  t h e r e  i s  a growing ten d en cy  to  f i x  a  l i m i t a t i o n  p e r i o d  

w i t h i n  which t h e  l a n d  may n o t  be redeemed u n l e s s  c a p i t a l  w i t h  i n t e r e s t  

i s  repa id .^"

6 . A p le d g e e  cann o t  compel th e  p l e d g o r  t o  redeem t h e  l a n d .  I f  he

i s  i n  s h o r t  o f  money, he i s  bound to  c a l l  on t h e  p l e d g o r  t o  redeem and

i f  t h e  p l e d g o r  canno t  do so ,  t h e n  th e  l e n d e r  may r e - p l e d g e  t h e  l a n d  to

a n o t h e r  l e n d e r  b u t  n o t  f o r  more th an  th e  o r i g i n a l  l o a n .  When th e

o r i g i n a l  p l e d g o r  e v e n t u a l l y  w ish e s  t o  redeem, he pays h i s  l e n d e r  who
5

i s  bound t o  r e p a y  th e  second p l e d g e e .

1. I k e a n h i  & Q rs .  v .  Adighogu & Q r s . (1957 /58)  2 E.IT.L.R. p .  38.?  a t  p . 42.

2. c f .  Rowling,  I  j e b u , p a r a s .  99-102.

3. Chubb, Ibo Land T e n u re , p a r a .

4« I b i d . , p a r a .  94*

5* Chubb, Ibo  Land T e n u r e ,  p a r a .  62
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7* Fam ily  l a n d  o r  l a n d  b e l o n g i n g  t o  any o t h e r  group oanno t

be p l e d g e d  by a  member w i th o u t  t h e  c o n s e n t  o f  th e  f a m i l y  o r  g rou p .

I f  he does so t h e  p l e d g e  i s  v o i d a b l e ,  and th e  member may, by  such

a c t i o n ,  l o s e  h i s  r i g h t s  i n  th e  l a n d .  On th e  o t h e r  hand  a  member i s

e n t i t l e d  t o  redeem t h e  l a n d  p l e d g e d  by  h i s  f a m i ly  o r  s o c i a l  group and

i f  he does so he i s  e n t i t l e d  t o  u se  i t  p r i v a t e l y  u n t i l  he i s  r e im b u r s e d

by t h e  o t h e r  members. D ur ing  t h i s  p e r i o d  o f  u s e r  he i s  i n  t h e  same

p o s i t i o n  a s  t h e  o r i g i n a l  p l e d g e e .

The above g e n e r a l  p r i n c i p l e s  a r e  s u b j e c t  t o  some l o c a l  v a r i a t i o n s .

In  I j e b u  P r o v i n c e ,  f o r  example , t h e  p l e d g o r  may be a l l o w e d  t o  rem ain  i n

p o s s e s s i o n  p r o v i d e d  he pays  some a n n u a l  i n t e r e s t  t o  t h e  l e n d e r  b u t  he may
7

be e v i c t e d  i f  he d e f a u l t s .  Nowadays p led g e  a g re e m e n ts  may be  r e d u c e d

i n t o  w r i t i n g .  T h is  r a i s e s  a number o f  q u e s t i o n s  b e c a u s e  i t  may be

p o s s i b l e  t o  c o n te n d  t h a t  t h e  t r a n s a c t i o n  i s  no l o n g e r  governed  by 

cu s to m ary  law and sh o u ld  be c o n s i d e r e d  a s  a m ortgage  i n  t h e  E n g l i s h
g

se n s e ,  o r  on t h e  o t h e r  hand i t  c o u ld  be a rg u e d  t h a t  t h e  memorandum 

i s  m ere ly  a  r e c o r d  of  a cus tom ary  ag re em e n t .  T h is  q u e s t i o n  w i l l  be 

c o n s i d e r e d  u n d e r  r e g i s t r a t i o n  o f  l e a s e s .  V

There  i s  no p r o v i s i o n  i n  t h e  g e n e r a l  law o f  N i g e r i a  t o  govern  

cu s to m ary  p l e d g e  o f  l a n d  b u t  many l o c a l  c o u n c i l s  i n  S o u th e rn  N i g e r i a  have 

made r e g u l a t i o n s  c o n c e r n i n g  l a n d  m a t t e r s ,  i n c l u d i n g  p l e d g i n g  and m o r tg a g in g  

o f  l a n d .  In  N o r th e r n  N i g e r i a  t h e  p rob lem  i s  o f  no l e g a l  im p o r ta n c e  b e ca u se  

a  p l e d g e  o f  l a n d  i s  i n v a l i d  u n d e r  th e  Land and N a t iv e  R i g h t s  O rd in an c e ,

6. Fow le r ,  op.  c i t . p a r a .  149? Meek: Land T e n u re , p . 205; Rowling:
I j e b u , p a r a .  9 2 .

7 .  Rowling:  i b i d . p a r a .  95*
8 .  F o r  s i m i l a r  p ro b lem s  i n  Ghana, see  A l l o t t :  E s s a y s ,  Chap. 10.

e s p e c i a l l y  pp .  256 f f .
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b u t  i n  f a c t ,  a s  P r o f e s s o r  Anderson n o t e s ,  many l a n d  t r a n s a c t i o n s  s t i l l
9

t a k e  p l a c e  sub r o s a .

To r e c a p i t u l a t e :  p l e d g e  i s  s i m i l a r  t o  a l e a s e  i n  t h a t  i n

b o t h  c a s e s  p o s s e s s i o n  and u se  o f  l a n d  i s  g iv en  t o  someone who i s  n o t  

e n t i t l e d  a s  o f  r i g h t  t o  such  l a n d ,  b u t  w h e reas  i n  a  p l e d g e  t h i s  d e l i v e r y  

o f  p o s s e s s i o n  i s  due t o  t h e  p r e v i o u s  e x i s t i n g  l e g a l  l i a b i l i t y  o f  t h e  

p l e d g o r  t o  pay  i n t e r e s t  on t h e  money borrow ed  and t o  r e p a y  t h e  c a p i t a l ,  

i n  a l e a s e  no such  p r e v i o u s  l i a b i l i t y  e x i s t s  and t h e  g r a n t  i s  made 

b e c a u s e  o f  t h e  ag reem en t  be tw een  t h e  p a r t i e s .

D i s t i n c t i o n  be tw een  a  " S a l e "  o f  l a n d  and a  l e a s e .

Two k i n d s  o f  t r a n s a c t i o n  a r e  b o t h  d e s i g n a t e d  a s  s a l e  i n  c u s to m a ry  

law , and th e y  may be  te rm ed  " i n p e r f e c t "  and " c o m p l e t e 11 s a l e .  In  an 

i m p e r f e c t  s a l e  t h e  owner o f  l a n d  t r a n s f e r s  o w nersh ip  b u t  w i t h  an i m p l i e d  

c o n d i t i o n  t h a t  he may r e p u r c h a s e  i t  by  r e p a y i n g  t h e  amount f o r  which  he 

s o l d  i t .  The i m p l i c a t i o n  a r i s e s  b e c a u s e  no r i t u a l  ceremony was 

p e r f o r m e d  to  s e a l  t h e  s a l e .  I t  d i f f e r s  from p l e d g e ,  however ,  b e c a u s e  

t h e  p u r c h a s e r  can a t  any t im e ,  b e f o r e  t h e  v e n do r  buys  back  t h e  l a n d ,  

s e l l  i t  t o  anybody he l i k e s  w i t h o u t  c o n s u l t i n g  t h e  v e n d o r .  I n  c a s e  o f  

c o m p le te  s a l e ,  however ,  a  r i t u a l  ceremony such a s  k i l l i n g  o f  a  g o a t  i s  

p e r f o r m e d  to  s e a l  t h e  b a r g a i n .

9.  I s l a m i c  Law i n  A f r i c a , 1954? p .  186.

10 .  J .O .  F i e l d ,  Man., No. 47 o f  1945.
Chubb, Ibo Land T e n u r e , p a r a  47* I*1 Ndoki a dog i s  k i l l e d  and 
c l o t h  g iv en  i n  a d d i t i o n  t o  c a s h .
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D i s t i n c t i o n  between 1 G i f t*  and t e n a n c y  o f  l a n d .

G i f t  o f  l a n d  may t a k e  two fo rm s :  r e v o c a b l e  and i r r e v o c a b l e .

The normal  form o f  g i f t  i s  r e v o c a b l e  b e ca u se  th e  donor  may revo k e  i t

a t  any t im e ,  b u t  u n t i l  t h i s  i s  done t h e  donee can a l i e n a t e  t h e  l a n d

and i f  he...does so th e  donor i s  c o m p l e t e ly  e x p r o p r i a t e d .  I f  the

g i f t  i s  i r r e v o c a b l e , " ^  t h e  donor  im m e d ia te ly  l o s e s  h i s  i n t e r e s t  from

th e  moment o f  t h e  g i f t .  A r e v o c a b l e  g i f t  may be c o n v e r t e d nt o  an

i r r e v o c a b l e  one by th e  d e a th  o f  t h e  donor .  The d i s t i n c t i o n  between

g i f t  and t e n a n c y  l i e s  i n  t h e  f a c t  t h a t  th e  donee c an ,  by h i s  a c t  o f

a l i e n a t i o n ,  c o m p l e t e ly  e x p r o p r i a t e  t h e  owner o f  t h e  l a n d  w hereas  a

l e s s e e  canno t  d o k t h a t .

D i s t i n c t i o n  between l i c e n c e  and t e n a n c y .

12As i n  E n g l i s h  law, so in  cus tom ary  law, i t  i s  o f t e n  a m a t t e r

o f  g r e a t  d i f f i c u l t y  t o  d e te rm in e  w h e th e r  a t r a n s a c t i o n  c r e a t e s  a t e n a n c y

o r  a l i c e n c e .  Many non—l e g a l  w r i t e r s  on N i g e r i a n  l a n d  law o f t e n

1 ^c l a s s i f y  l e a s e s  and l i c e n c e s  t o g e t h e r  ~ and t h i s  p roblem i s  n o t  c o n f i n e d

11 .  o f .  I k e a n y i  & Q rs .  v .  Adighogu & Q r s . (1957/58)  2 E .N .L .R .  38.

12.  For th e  p o s i t i o n  i n  E n g l i s h  law see  th e  l e a r n e d  d i s c u s s i o n s  o f  
P r o f .  E .E. C ra n e ,  (1952) ,  16 Conveyanoe, N. S . , 323.
P r o f .  A.D. H a r g r e a v e s ,  (1953)? 69 L.Q.R. 446;
H.W.R. Wade, (1952) 68, L .Q .R . 337*
P r o f e s s o r  G.C. C h e s h i r e ,  (1953) 16 M.L.R. 1.
L.A. S h e r id a n ,  (1953) 17 Conveyance , N.S . 440.

13.  Mr. Meek s a y s  t h a t  "Under t h e  cus tom ary  law l e a s e s  o f  l a n d  were i n  
t h e  n a t u r e  o f  l i c e n c e s  to  occu py " .
c f .  Rowling,  Ondo, p a r a .  39*
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t o  laymen n o r  to  N i g e r i a  b e ca u se  i t  was no l e s s  a d i s t i n g u i s h e d  Judge 

th a n  E a r l  L oreburn  who s a i d  i n  a  Ghana c a s e ,

"The o c c u p i e r  o f  l a n d s  i n  t h e  Gold C oas t  u n d e r  l i c e n c e ,  
o r  t e n a n c y ,  o r  w h a tev e r  te rm  i s  most a p p l i c a b l e ,  from 
a C h i e f  h a s  some i n t e r e s t .  I t  would be q u i t e  
s u p e r f l u o u s  to  d e s c r i b e  t h e  i n t e r e s t ,  n o r  i s  i t  
n e c e s s a r y  t o  dwel l  upon th e  p e c u l i a r i t i e s  o f  th e  
law a p p l i c a b l e  to  t h e  Gold C o a s t ,  i n  which ,  p e r h a p s ,  
t h e r e  may be  more k i n d s  o f  i n t e r e s t ,  i n  t h e  n a t u r e  
o f  t e n a n c y  th a n  o n e . "14

The problem i s  much more c o m p l i c a t e d  b eca u se  c u s to m a ry  law, u n l i k e

E n g l i s h  law, does n o t  r e q u i r e  a t e n a n c y  to  be f o r  a d e f i n i t e  t im e .

Where, however, o n ly  a l i c e n c e  i s  g iv en  i t  i s  n o t  i n t e n d e d  t h a t  t h e

l i c e n s e e  s h a l l  occupy and use  t h e  l a n d ;  t h u s ,  i f  an owner o f  l a n d  and

o i l  palm t r e e s  a l l o w s  someone t o  come on th e  l a n d  and r e a p  the  f r u i t s ,

he i s  a l i c e n s e e  b e c a u s e  he h a s  no r i g h t  to  rem ain  on and use  th e

l a n d .  In  E n g l i s h  law h i s  i n t e r e s t  i s  n o t  i n  t h e  l a n d  i t s e l f  and h i s

coming th e r e o n  i s  o n ly  i n c i d e n t a l  t o  t h e  p r im a r y  p u rp o se  o f  r e a p i n g

t h e  f r u i t s .  S u b j e c t  t o  c o n t r a r y  e v id e n c e  a s  t o  th e  p r e c i s e  n a t u r e  o f

h i s  r i g h t  to  occupy,  a  fam i ly -m em ber1s r i g h t  t o  occupy rooms i n  h i s

15f a m i ly  house  s i m i l a r l y  c a r r i e s  no i n t e r e s t  i n  t h e  house i t s e l f .

Some r e l e v a n t  f a c t o r s  i n  d e c i d i n g  w h e th e r  a t e n a n cy  o r  a 

l i c e n c e  e x i s t s  a r e ;

1 4 . 0 h a i  & Qrs .  v .  Yao N t i k o r a  (1913) Ren. 706.

15*Ward P r i c e ;  R e p o r t ,  op. c i t .  p a r a ,  95*
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1 .  P o s s e s s i o n  and u se  o f  th e  l a n d . Customary t e n a n c y  depends

m a in ly  on th e  f a c t  o f  p o s s e s s i o n  and u se  o f  t h e  l a n d .  Where,

t h e r e f o r e ,  p o s s e s s i o n  o r  u se  o f  t h e  l a n d  has  n o t  been  g i v e n ,  t h e

r e l a t i o n  o f  l e s s o r  and l e s s e e  c a n n o t  e x i s t ;  and where p o s s e s s i o n  i s

n o t  e x c l u s i v e  t h e  o c c u p a t io n  by th e  g r a n t e e  w i l l  be i n c o n s i s t e n t  w i th

te n a n c y  and w i l l  p r o v i d e  e v id en ce  o f  a  mere l i c e n c e . ^  Thus where

Sobo ^people a r e  g iv en  t h e  r i g h t  t o  come upon l a n d  o n ly  f o r  p u r p o s e s

o f  t a p p i n g  palm wine o r  o f  r e a p i n g  f r u i t  t r e e s  t h e y  a r e  n o t  t e n a n t s

17o f  t h e  l a n d  b u t  mere l i c e n s e e s ,  But  e x c l u s i v e  p o s s e s s i o n  i s  on ly  

one in d e x ,  ; n o t  c o n c l u s i v e  e v id e n c e  o f  t e n a n c y  f o r ,  a s  a l r e a d y  

shown above,  a p e r s o n  i n  such p o s s e s s i o n  may be a  p l e d g e e  o f  t h e

l a n d .

2. Purpose  o f  th e  g r a n t .  Tenancy i n  cus tom ary  law, a s  i n  E n g l i s h  

law, depends on t h e  i n t e n t i o n  o f  t h e  p a r t i e s .  The i m p o r t a n t  q u e s t i o n  

a lways i s  quo animo t h e  g r a n t ?  I f  from t h e  c i r c u m s t a n c e s  i t  can  be 

shown t h a t  what was i n t e n d e d  was t h a t  th e  o c c u p i e r  s h o u ld  have  no more 

th an  p e r s o n a l  p r i v i l e g e  and n o t  any i n t e r e s t  i n  th e  l a n d  he w i l l  be 

c o n s i d e r e d  a l i c e n s e e .  For example , u n de r  n a t i v e  law and custom a 

s t r a n g e r  i s  u s u a l l y  g r a n t e d  p a r t  o f  h i s  h o s t f s house  t o  l i v e  i n  f o r  a 

t r i a l  p e r i o d  d u r i n g  which he i s  presumed to  be u n d e r  t h e  c a r e  and 

p r o t e c t i o n  o f  h i s  h o s t .  Such a g r a n t  t o  him does n o t  c r e a t e  a  cus tom ary

16. F aso ro  v .  M i lbourne  (1923) 4 N .L .R .  83;
Balogun v .  U.A.G. & Anor. (1958) N.N.L.R. 77*

17* Rowling i n  many s e c t i o n s  o f  h i s  R e p o r t s  on Land Tenure i n  B e n in ,
Ondo, and I j e b u  P r o v i n c e s  m en t io n s  th e  p rob lem s  c r e a t e d  by  Sobo
L i c e n c s e e s  who a r e  p e r m i t t e d  t o  e x p l o i t  pa lm  b u s h e s .



1 7 9 .
t e n a n c y :  t h e  s t r a n g e r  i s  on ly  a l i c e n s e e  who c o u ld  be t u r n e d

ou t  a t  any t im e .

3. R e l a t i o n s h i p  o f  th e  p a r t i e s .  I t  h a s  been shown above t h a t  

c e r t a i n  r e l a t i o n s h i p s  c r e a t e  a l i a b i l i t y  i n  which one p e r s o n  i s  bound 

t o  m a i n t a i n  a n o t h e r  who i s  unde r  h im. In  such c a s e s  g r a n t  o f  t h e  l a n d  

does n o t  c r e a t e  l a n d l o r d - a d d - t e n a n t  r e l a t i o n s h i p .  Thus, where th e  

head  o f  a house g r a n t s  l a n d  t o  h i s  w i f e ,  s e r v a n t ,  o r  ward t h e  g r a n t e e  

i s  n o t  a t e n a n t  b e c a u se  th e  r e l a t i o n s h i p  o f  th e  p a r t i e s  g i v e s  r i s e  t o  

a p re su m p t io n  t h a t  t h e  g r a n t  i s  made i n  r e s p e c t  o f  t h e  du ty  t o  c a r e  

f o r  t h e  g r a n t e e .

4.  G r a n t o r 1s ownersh ip  o f  some i n t e r e s t  i n  t h e  l a n d .  I f  t h e  g r a n t o r  

ha s  no s e p a r a t e  i n t e r e s t  i n  th e  s u b j e c t  m a t t e r  o f  t h e  g r a n t  he c an n o t  

v a l i d l y  c r e a t e  a cus tom ary  t e n a n c y .  Thus,  f o r  example ,  a  member o f

a f a m i l y  h as  no s e p a r a t e  i n t e r e s t  i n  t h e  f a m i ly  l a n d  and i f  he p u r p o r t s  

t o  c r e a t e  a t e n a n c y ,  i t  may amount,  a c c o r d i n g  t o  t h e  s u r r o u n d in g  

c i r c u m s t a n c e s ,  to  n o t h i n g  more t h a n  a l i c e n c e .

5. Terms a g re e d  upon by  th e  p a r t i e s .  The te rm s  o f  the  b a r g a i n  s t r u c k  

by t h e  p a r t i e s  a r e  r e l e v a n t  in  d e c i d i n g  w he th e r  a t e n a n c y  h a s  been  

c r e a t e d .  Thus, a l t h o u g h  r e n t  i s  n o t  a  n e c e s s a r y  i n g r e d i e n t  o f  cu s to m a ry  

t e n a n c y ,  p e r i o d i c  payment in  t h e  n a t u r e  o f  r e n t  may a f f o r d  e v id e n ce  

t h a t  t h e  t r a n s a c t i o n  i s  a  l e a s e .

The £ in e  d i s t i n c t i o n s  i n  E n g l i s h  law be tween  a l i c e n c e  

c o u p le d  w i th  an i n t e r e s t  and a  b a r e  l i c e n c e  do n o t  p r e s e n t  much 

d i f f i c u l t y  i n  c u s to m a ry  law b e c a u s e  l a n d  can be owned i n d e p e n d e n t l y
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of what i s  on i t ,  and where t h e r e  i s  a cus tom ary  l i c e n c e  c o u p le d  

with  an i n t e r e s t  t h e  l i c e n s e e  may, w i th  th e  c o n s e n t  o f  i the  l i c e n s o r ,  

a s s ig n  h i s  i n t e r e s t ;  i f  t h e  l i c e n s o r  c e a s e s  t o  own any i n t e r e s t  i n  

“he lan d ,  t h a t  does n o t  ip s o  f a c t o  de te rm ine  t h e  l i c e n c e ,  b e c a u se  

a l i e n a t i o n  of  i n t e r e s t  in  th e  l a n d  i t s e l f  does n o t  t h e r e b y  a u t o m a t i c a l l y  

t r a n s f e r  to  the  a l i e n e e  the  r i g h t s  over  a l l  t h i n g s  t h a t  a r e  on t h e  l a n d .  

Thus l i c e n c e  to  r eap  f r u i t  t r e e s  may e x i s t  a s  an o v e r - r i d i n g  r i g h t  and 

nay con t inue  to  be e x e r c i s e d  even though th e  o r i g i n a l  l i c e n s o r  h a s  

a l i e n a t e d  h i s  i n t e r e s t  i n  the  l a n d  on which th e  t r ^ e s  s t a n d ,  b u t  n o t  

h i s  r i g h t s  over th e  t r e e s .

I t  may be n e c e s s a r y  to  add t h a t  an owner o f  l a n d  o r  o f  any 

i n t e r e s t  t h e r e i n  may be u n d e r  a  customary  l e g a l  o b l i g a t i o n  to  a l l o w  

th e  p u b l ic  or owners o f  a d j a c e n t  l a n d s  to  come t o  o r  p a s s  t h r o u g h  

h i s  land  or e x e r c i s e  h u n t in g  r i g h t s  t h e r e o n .  These o b l i g a t i o n s  which 

th e  law imposes i n d e p e n d e n t ly  o f  th e  d e s i r e  o f  t h e  owner sh o u ld  n o t  be 

confused  with l i c e n c e s  which can be de te rm in ed  a t  any t ime on g i v i n g  

th e  l i c e n s e e  r e a s o n a b l e  n o t i c e  which may be e x p r e s s  o r  i m p l i e d  from 

th e  c i rcum s tances  such as  t y i n g  young palm l e a v e s  a round  t r e e s  o r

^ n - 18around lane*

D e f i n i t i o n  P r o p o s e d : Having examined t h e  v a r i o u s  t r a n s a c t i o n s

which a re  s i m i l a r  to  t e n a n c i e s  g r a n t e d  i n  cus tom ary  law i t  i s  now n e c e s s a r y  

t o  a t t em p t  a working d e f i n i t i o n  of  th e  r e l a t i o n s h i p  o f  l a n d l o r d  and t e n a n t .

18. Meek: Law and A u t h o r i t y  in  a N ig e r i a n  T r i b e , p .  228.
J in a d u  Okun'da v .  T o r i o l a  ( l957)  W.N.L.R. 9•
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I t  i s  an a cc e p te d  f a c t  t h a t  no d e f i n i t i o n  can  h e  t o t a l l y  s a t i s f a c t o r y

19i n  a l l  c i r c u m s ta n c e s  b e c a u s e  words  a r e  l i k e  s ig n - * p o s t s :  t h e y  p o i n t

t o  t h e  d i r e c t i o n  t h r o u g h  w h ich  a  t r a v e l l e r  h a s  t o  go h u t  t h e y  s a y  n o t h i n g

o f  t h e  scenery  d u r i n g  t h e  whole  j o u r n e y .  I t  i s  n o t  i n t e n d e d  h e r e  t o
t h e

p ro d u ce  an i n f a l l i b l e  d e f i n i t i o n  h u t  o n ly  a p o i n t e r  t o  /£ou te  w h ich  t h e

t r a v e l l e r  must t a k e  i n  h i s  l e g a l  a d v e n t u r e  o f  d i s c o v e r i n g  t h e  r e l a t i o n

be tw een  the N i g e r i a n  l a n d l o r d  and  t e n a n t .  F o r  t h e  p u r p o s e s  o f  t h i s

t h e s i s  i t  nay h e  s a i d  t h a t  t h e  r e l a t i o n s h i p  o f  l a n d l o r d  and  t e n a n t

a r i s e s  where a p e r s o n  who h a s  a  r i g h t  t o  p o s s e s s i o n  o f  l a n d  g r a n t s

( o r  i s  deemed t o  have  g r a n t e d )  t h i s  r i g h t  t o  a n o t h e r  who i s  n o t  l e g a l l y

e n t i t l e d  tc  u s e  t h e  l a n d ,  t h e  g r a n t  n o t  b e i n g  i n c i d e n t a l  t o  any  o t h e r

e x i s t i n g  r e l a t i o n s h i p  b e tw ee n  t h e  p a r t i e s ,  b u t  f o r  a s p e c i f i e d  p e r i o d

o r  f o r  some d e f i n i t e  o r  g e n e r a l  p u r p o s e s ,  w i t h  t h e  i n t e n t i o n  t h a t  t h e

u s e  of  the  l a n d  s h a l l  r e v e r t  t o  t h e  g r a n t o r  a t  t h e  end  o f  t h e  p e r i o d

o r  on accomplishment  o f  t h e  p u r p o s e .

A few o f  t h e  words  u s e d  must now be e x p l a i n e d .

1. P o s s e s s i on o f  l a n d .  The d i f f i c u l t y  i n v o l v e d  i n  t h e  u s e  o f  t h e

te rm  "o w n ersh ip ” o r  "ow ner” w i t h  r e g a r d  t o  N i g e r i a n  l a n d  t e n u r e  h a s

20been  r e f e r r e d  ho in  t h e  l a s t  c h a p t e r .  A p a r t  f rom  t h i s  d i f f i c u l t y

i t  i s  n o t  a lways  t h a t  a t e n a n c y  i s  g r a n t e d  b y  t h e  " o w n e r” o f  t h e  l a n d  

b u t  i t  cou ld  b e  s a f e l y  a s s e r t e d  t h a t  anyone who h a s  a  r i g h t  t o  p o s s e s s i o n  

may g r a n t  such r i g h t  t o  a n o t h e r  and  hence  c r e a t e  t h e  l a n d l o r d  and  t e n a n t

19 .  See H a r t ,  P r o f .  H .L .A . ,  " D e f i n i t i o n  and T h e o ry  i n  J u r i s p r u d e n c e " .  
(1954) 70 L .Q.R.  37. f o r  a  d i s c u s s i o n  o f  t h e  p r o b le m s  i n  d e f i n i t i o n
o f  l e g a l  t e r m s .

2 0 .  Of .  Coker ,  op. c i t . ,  p .  2 9 .
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r e l a t i o n .  P o s s e s s i o n  a l o n e ,  however ,  i s  n o t  c o n c l u s i v e  e v i d e n c e  o f  

t e n a n c y .

2 .  Hot L e g a l l y  e n t i t l e d  to  use  t h e  l a n d .  T h i s  i s  a  c a r d i n a l  f e a t u r e  

w h ic h  d i s t i n g u i s h e s  a  cus tom ary  t e n a n c y  from some r e l a t i o n s h i p s  s i m i l a r  

t o  i t .  Some p e o p l e  a r e  g iven  p o s s e s s i o n  and u s e  o f  l a n d  b e c a u s e  t h e y  

h a v e  a p r i o r  l e g a l  r i g h t  t o  such a  g r a n t .  F o r  ex am p le ,  a  member o f  a  

s o c i a l  group  h a s  a  l e g a l l y  e n f o r c e a b l e  r i g h t  t o  be  g r a n t e d  p a r t  o f  t h e  

community  l a n d  o f  t h e  group ev e ry  t im e  a  g e n e r a l  a l l o c a t i o n  i s  made t o  

t h e  members.  Such a  member i s  n o t  a  t e n a n t  o f  t h e  l a n d - h o l d i n g  g r o u p .  

S i m i l a r l y  a  w i f e  who h a s  been  "shown” l a n d  b y  h e r  h u s b a n d ,  f o r  p l a n t i n g  

h e r  own c r o p s ,  i s  n o t  a t e n a n t  b e c a u s e  h e r  s t a t u s  a s  h i s  w i f e  g i v e s  h e r  

a  l e g a l  f r i g h t  t o  t h e  g r a n t .  Anybody, t h e r e f o r e ,  who i s  e n t i t l e d  t o  

g r a n t  o f  l a n d  a s  o f  p r i o r  r i g h t  c a n n o t  be  r e g a r d e d  a s  a  t e n a n t  

n o t w i t h s t a n d i n g  t h a t  t h e  g r a n t  c o u ld  be  r e v o k e d  i f  he f a i l e d  t o  p e r f o r m  

h i s  c i v i c  o b l i g a t i o n s  w i t h i n  t h e  l a n d - h o l d i n g  g r o u p .

8 • ITob b e i n g  i n c i d e n t a l  t o  any o t h e r  e x i s t i n g  r e l a t i o n s h i p  b e tw e e n  t h e  
p a r t i e s . By t h i s  p h r a s e  i t  :ls meant t h a t  t h e  g r a n t o r  owes no  o t h e r

l e g a l  d u ty  a p a r t  f rom t h e  agreem ent  o f  t e n a n c y ,  w h ic h  makes i t  n e c e s s a r y

t h a t  he s h o u l d  g i v e  p o s s e s s i o n  and u s e  o f  t h e  l a n d  t o  t h e  g r a n t e e .  Where,

t h e r e f o r e ,  t h e  p u r p o s e  o f  t h e  g r a n t  i s  t o  s e c u r e  t h e  payment  o f  money

b o r ro w e d  by  t h e  g r a n t o r  from t h e  g r a n t e e  ( a s  i n  a  c u s to m a r y  p l e d g e )  t h e

g r a n t e e * s  o c c u p a t i o n  i s  i n c i d e n t a l  t o  t h e  e x i s t i n g  r e l a t i o n s h i p  o f

p l e d g o r  and p l e d g e e  an d ,  t h e r e f o r e ,  does n o t  c r e a t e  t h e  r e l a t i o n  o f

l a n d l o r d  and  t e n a n t .



1 8 3 .
4 . S p e c i f i e d  P e r i o d ,  The emphasis  in  E n g l i s h  law o f  t e n a n cy  i s  on 

d e f i n i t e n e s s  o f  a p e r i o d  o f  time.'*' The l e a s e  must have a' c e r t a i n  

b e g i n n i n g  and a c e r t a i n  end.  T h is  p r i n c i p l e  ha s  been  i n c o r p o r a t e d  i n t o  

t h e  g e n e r a l  laws o f  N i g e r i a  i n  c a s e s  where t h e  l e a s e  i s  n o t  governed  

by  th e  Grown Lands O rd inance  o r  by th e  Land Tenure  Law. "^here a g r a n t  

i s  made f o r  a d e f i n i t e  p e r i o d  o f  t im e  b u t  w i th  some r e v e r s i o n  l e f t

i n  t h e  g r a n t o r ,  t h e  r e l a t i o n s h i p  o f  l a n d l o r d  and t e n a n t  i s  c r e a t e d  under  

t h e  g e n e r a l  l a w s .

5. P u r p o s e s .  A v a i l a b l e  m a t e r i a l s  r e v e a l  t h a t  no a n a l y s i s  o f  t h i s

f e a t u r e  o f  t e n a n c y  h as  e v e r  been  made in  any of  t h e  e x i s t i n g  works on

l a n d  t e n u r e  i n  N i g e r i a  b u t  an ex am in a t io n  o f  t h e  s t a t e m e n t s  o f  t e x t

w r i t e r s  and t h e  c a s e s  b e f o r e  th e  C o u r t s  r e v e a l s  t h a t  i t  i s  a  p r i n c i p l e  o f

cus tom ary  law t h a t  th e  g r a n t  which c r e a t e s  a  l a n d l o r d  and t e n a n t

r e l a t i o n  must be f o r  some p u r p o s e s ,  s p e c i f i c  o r  g e n e r a l ,  and w h e th e r

e x p r e s s  o r  i m p l i e d .  In  cus tom ary  law t ime i s  n o t  computed w i th  th e

s t r i c t n e s s  o f  E n g l i s h  law. The emphasis  i n  n a t i v e  law and custom and.
2i s  a lways on th e  p u rp o se  o f  t h e  g r a n t .  I f  t h e  p u rp ose  o f  t h e  g r a n t

i s  such t h a t  i t  r e q u i r e s  t h e  g r a n t e e ’ s e x c l u s i v e  p o s s e s s i o n  o f  t h e  l a n d ,  

th e  r e l a t i o n  o f  l e s s o r  and l e s e e  w i l l  be assumed to  be e s t a b l i s h e d .

Where, t h e r e f o r e ,  a l a n d h o l d e r  a l l o w s  a f a rm e r  t o  p l a n t  c ro p s  on th e  

h o l d e r ’ s l a n d ,  t h e  r e l a t i o n s h i p  i s  e s t a b l i s h e d  from t h e  moment t h e

1.  Anon. ( I 674) 1 Mod. 180.

2.  B a i l l i e  & O rs .  v .  O f f ro n g  (1923) § N.L.R.  28.
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f a rm e r  r e a s o n a b l y  t a k e s  p o s s e s s i o n  o f  the  l a n d  i n  p u r su a n c e  o f  th e  

p u rp o se  of  th e  g r a n t  and c a a s e s  as  soon a s  t h a t  p u rp o se  i s  a c h ie v e d  -  

a f t e r  th e  h a r v e s t i n g  o f  th e  c ro p s  u n l e s s  t h e r e  a r e  c i r c u m s t a n c e s  to  

imply t h a t  t h e  g r a n t  i s  f o r  more th an  one p u r p o s e .  Again where the  

g r a n t  i s  f o r  p u r p o s e s  o f  b u i l d i n g ,  t h e r e  i s  an i m p l i c a t i o n  t h a t  the  

g r a n t e e  s h a l l  rem ain  on th e  l an d  f o r  an i n d e f i n i t e  p e r i o d  a s  l o n g  

as  he com pl ies  w i t h  o t h e r  te rms o f  th e  g r a n t . ^  I f ,  on t h e  o t h e r  

hand,  a f a rm e r  i s  a l lo w e d  to  e n t e r  upon some l a n d  and r e a p  th e  f r u i t s  

o f  th e  t r e e s  on i t ,  even i f  f o r  an i n d e f i n i t e  p e r i o d ,  t h e  r e l a t i o n s h i p  

does n o t  e x i s t  b e c a u s e  h i s  coming upon t h e  l a n d  i s  o n ly  i n c i d e n t a l  t o  

the  purpose  o f  t h e  g r a n t  o f  th e  f r u i t  t r e e s .  But t h e  problem may be 

much more c o m p l i c a t e d  th an  t h i s  f o r  i t  may happen t h a t  t h e  t r e e s  o r  

any o t h e r  o b j e c t  o f  the  g r a n t  may be i d e n t i f i a b l e  w i t h  t h e  l a h d .  For  

example, a g r a n t  o f  r i g h t  t o  h a r v e s t  a cocoa  farm may a p p e a r  t o  be a 

g r a n t  o f  th e  l a n d  on which the  t r e e s  s t a n d .  I t  i s  s u b m i t t e d ,  however,  

t h a t  in  such c a s e s  cus tom ary  law w i l l  t u r n  i t s  a t t e n t i o n  t o  th e  

purpose  o f  th e  g r a n t .  I f  a g r a n t e e  in  p o s i t i o n  o f  t h e  f a rm e r  may 

r e a s o n a b l y  r e q u i r e  e x c l u s i v e  p o s s e s s io n  o f  th e  l a n d  i n  o r d e r  t o  e f f e c t  

the  purpose  o f  t h e  g r a n t ,  then  i t  w i l l  be c o n s i d e r e d  t h a t  t h e  g r a n t e e  

should p o s s e s s  t h e  l a n d ,  and,  t h e r e f o r e ,  become a t e n a n t ,  o t h e r w i s e  

he w i l l  remain  o n ly  a l i c e n s e e .

3. Eyamba v .  Iquo Holmes & Moore (1924) 5 N.L .R .  8 3 . 

B a i l l i e  & Q rs .  v .  Q f f io n g  (1923) 5 N.L.R.  28 .



8.  R e v e r t  t o  t h e  g r a n t o r .  The r i g h t  o f  r e v e r s i o n  r e t a i n e d  by  th e

g r a n t o r  d i s t i n g u i s h e s  t e n a n c i e s  from s i m i l a r  t r a n s a c t i o n s  such  as  
4

o u t r i g h t  g i f t s .  In cus tom ary  law t h i s  r i g h t  c r y s t a l l i s e s  a s  soon 

as  t h e  p u rp o se  f o r  which t h e  g r a n t  was made i s  a c h i e v e d .  T h e r e f o r e ,  

u n l e s s  t h e r e  i s  e x p r e s s  s t i p u l a t i o n  a s  to  t im e ,  t h e  g r a n t e e  i s  bound 

to  d e l i v e r  up t h e  l a n d  i f  th e  p u rp o se  i s  a c h ie v e d  so o n e r  t h a n  was 

p r e v i o u s l y  i n t e n d e d  by th e  p a r t i e s .  Por  example,  i f  a l a n d h o l d e r  g r a n t s  

a f a rm e r  some l a n d ,  u n d e r  n a t i v e  law and custom, s t a t i n g  t h a t  t h e  p e r i o d  

o f  th e  g r a n t  i s  f o r  one y e a r  and b o t h  p a r t i e s  a g r e e i n g  t h a t  t h e  

p u rp o se  i s  f o r  g rowing c a s s a v a ,  i f  t h e  c ro p s  a re  Reaped w i t h i n  n i n e  

months ,  th e  g r a n t o r  w i l l  be w i t h i n  h i s  cus tom ary  r i g h t s  to  c la im  

p o s s e s s i o n  a s  soon a s  th e  h a r v e s t i n g  i s  over  f o r  t h e  p u rp o se  o f  th e  

g r a n t  h a s  th en  been  e x h a u s t e d .  C o n t r a r i w i s e ,  i f  f o r  r e a s o n a b l e  c a u s e s  

th e  c ro p s  a r e  n o t  r e a p e d  t i l l  a f t e r  one y e a r  t h e  g r a n t o r * s  r e v e r s i o n  

w i l l  n o t  s r y s t a l l i z e  u n t i l  t h e  f a r m e r  h a r v e s t s  t h e  c r o p s ,  o r ,  a t  any 

r a t e ,  sh o u ld  have r e a s o n a b l y  done so .

Where t h e r e  i s  no i n t e n t i o n  o f  th e  l a n d  e v e r  r e v e r t i n g  t o  t h e  

g r a n t o r ,  t h e  t r a n s a c t i o n  w i l l  n o t  c r e a t e  a  t e n a n c y  b u t  may be  an o u t r i g h t  

g i f t  o r  a s a l e ,  a c c o r d i n g  to  t h e  c i r c u m s t a n c e s .  On t h i s  b a s i s  i t  i s  

s u b m i t t e d  t h a t  t h e  d e c i s i o n  o f  t h e  West A f r i c a n  C o ur t  o f  Appeal  i n
c

W.obo y A-G.^ i s  e a s i e r  t o  u n d e r s t a n d  on cu s to m a ry  law p r i n c i p l e s  t h a n

4 . c f .  MThe e s s e n c e  o f  a  r e v e r s i o n a r y  i n t e r e s t  i s  t h a t  t h e  owner h a s  
p a r t e d  w i th  an e s t a t e  l e s s  t h a n  a b s o l u t e  ow nersh ip  and t h a t  upon 
th e  t e r m i n a t i o n  o f  t h a t  e s t a t e  i t  r e v e r t s  t o  t h e  owner" : p e r  V e r i t y ,
Ag. P .  i n  Suleman & Anor. v .  Johnson (1951) 13 W.A.C.A. 213> a t  p . 215*

5. (1952) 14 W.A.C.A. 132.
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ihnder E n g l i s h  law .  In  t h a t  c a s e  an agreement f o r  t h e  s a l e  o f  l a n d  

p r o v i d e d  f o r  an

" imm edia te  payment o f  t h e  sum o f  £7 ,5 0 0  and t h e r e a f t e r  a  
sum o f  £500 p e r  annum p a y a b le  on t h e  1 8 th  day o f  May i n
each  y e a r  commencing on t h e  1 8 th  day o f  May, 1928, and
c o n t i n u i n g  f o r  a l l  t im e  t h e r e a f t e r . "

I t  was c o n te n d ed  on t h e  v e n d o r ^  b e h a l f  t h a t  the  p u r c h a s e r  was o n ly  a

t e n a n t  a t  w i l l  u n t i l  t h e  payment o f  th e  f i n a l  i n s t a l m e n t .  In  r e j e c t i n g

t h i s  argument P o s t e r  S u t t o n ,  P . ,  s a i d ,

"There  i s  n o t h i n g  t o  p r e v e n t  a vendor  o f  l a n d  from 
a g r e e i n g  to  a c c e p t  a lump sum down and an annual  
sum from th e  p u r c h a s e r  i n  p e r p e t u i t y  i n s t e a d  of
a l a r g e r  lump sum d o w n . "8

On E n g l i s h  p r i n c i p l e s  on which th e  p r o c e e d i n g s  were fo u g h t  

th e  t r a n s a c t i o n  seBms to  have imposed on ly  a p e r p e t u a l  c o n t r a c t u a l  

o b l i g a t i o n  on th e  p u r c h a s e r ;  t h e  ann u a l  payment was n o t  c h a rg e d  on 

th e  l a n d  and,  t h e r e f o r e ,  c an n o t  be a r e n t - c h a r g e .  Seen from th e  

v a n ta g e  p o i n t  o f  cus tom ary  law which th e  vendor  knew w e l l  i t  becomes 

c l e a r  t h a t  a t  th e  t ime of  th e  agreem ent  he d id  n o t  i n t e n d  t o  r e t a i n  

any r e v e r s i o n  t o  th e  l a n d  and,  t h e r e f o r e ,  th e  c o n t e n t i o n  t h a t  th e  

r e l a t i o n  o f  l a n d l o r d  and t e n a n t  was c r e a t e d  c o u ld  n o t  be s u s t a i n e d .

G enera l  P r i n c i p l e s  o f  Customary Tenancy.

In  fo rm er  t im e s  a s  w e l l  a s  to d ay  one of  t h e  commonest methods
l a n d

u i s j o n a r i l y  a d o p te d  to  o b t a i n / h a s  been  by "bo r row ing"  from a c o r p o r a t e  

group or  an i n d i v i d u a l  who h a s  some p l o t  t o  s p a r e .  Two s i t u a t i o n s

6 .  A t  (1952) 14 W . A . C . A .  13 5 .
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shou ld  he c o n s i d e r e d .  In  t h e  f i r s t  p l a c e  s t r a n g e r s  t o  a p o l i t i c a l

o r  s o c i a l  group have no l e g a l  r i g h t  to  g r a n t  o f  any p o r t i o n  o f  th e

communal l a n d  of  th e  g roup .  But i n  p r a c t i c e  s t r a n g e r s  a r e  o f t e n

welcomed and a f t e r  s t a y i n g  w i t h i n  th e  community f o r  a  p r o b a t i o n a r y  
7

p e r i o d  tney a r e  "shown" l a n d  to  occupy p r o v i d e d  t h a t  t h e i r  good c h a r a c t e r  

i s  Touched f o r  by a a r e s p e c t a b l e  member o f  the  d i s t r i c t  o r  v i l l a g e  and 

t h a t  th ey  a re  p r e p a r e d  t o  f u l f i l  t h e  normal d u t i e s  r e q u i r e  o f  members o f  

th e  community. Where t h e s e  s t r a n g e r s  a re  " i n c o r p o r a t e d "  in  t h e  s o c i e t y  

t o  which t h e y  have come, t h e  g r a n t  i s  o f  i n d e f i n i t e  d u r a t i o n  and u s u a l l y  

w i th o u t  any economic r e n t  o r  s e r v i c e s ,  e x ce p t  t h a t ,  i n  o r d e r  to  p r e s e r v e  

ev idence  that t h e  g r a n t e e s  a r e  n o t  a b s o l u t e  owners ,  t h e y  a re  r e q u i r e d  to
g

r e n d e r  cus tom ary  t r i b u t e  t o  t h e  g r a n t o r s .  Among some Ibo p e o p le s

th e  customary  t r i b u t e  may even be a l t o g e t h e r  d i s p e n s e d  w i th  and th e

g r a n t o r ’ s r e v e r s i o n  i s  p r e s e r v e d  by h i s  p e r f o r m i n g  an annua l  r i t u a l  known 
as  ' ikpuba  a n i 1 on th e  l a n d .  A g e n e r a l  p r i n c i p l e  i s  t h a t  w h e reve r

a s t r a n g e r  or  a group of  s t r a n g e r s  i s  g r a n t e d  l a n d ,  th e  g r a n t  c r e a t e s

a l a n d l o r d  and t e n a n t  r e l a t i o n s h i p  u n l e s s  t h e r e  a r e  v e r y  e x c e p t i o n a l

c i r c u m s ta n c e s  to  p rove  an o u t r i g h t  g i f t .

In  th e  second p l a c e  where p r i v a t e  r i g h t s  i n  l a n d  have been

e s t a b l i s h e  d , a p e rson  who i s  s h o r t  o f  l a n d  may be "shown" some p l o t  to

occupy and. u s e ,  by a member o f  h i s  own group who h a s  e s t a b l i s h e d  p r i v a t e

8. Meek, in  Land Tenure  and Land A d m i n i s t r a t i o n  in  N i g e r i a , p .  147 says  t h a t ,  
"Whereas th e  r i g h t s  of  members o f  th e  l i n e a g e  a r e  permanent  r i g h t s ,  
which can be r e c l a im e d  a f t e r  an absence  however lo n g ,  t h o s e  o f  s t r a n g e r s  
o r  adop ted  members o f  th e  compound a re  o f  a p u r e l y  tem p ora ry  c h a r a c t e r . "

7* Green, Land Tenure i n  an Ibo  V i l l a g e ,  p . 16.
Meek, Land Tenure and Land A d m i n i s t r a t i o n  i n  N i g e r i a , p p . 188—90*
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i n t e r e s t s  t h e r e i n  e i t h e r  by p u r c h a s e  or  i n h e r i t a n c e  o r  i n  any o t h e r
o

m a n n e r /  The i n t e r e s t  so e s t a b l i s h e d  by th e  g r a n t o r  may be a b s o l u t e  

o r  l i m i t e d  b u t  such g r a n t  t o  a  member o f  h i s  group c r e a t e s  t h e  

r e l a t i o n s h i p  o f  l a n d l o r d  and t e n a n t  between th e  p a r t i e s .  The g r a n t  may 

be  o f  a s h o r t  d u r a t i o n :  f o r  one o r  more p l a n t i n g  s e a s o n s ,  o r  f o r  an 

i n d e f i n i t e  p e r i o d .  Norm al ly  no r e n t  i s  demanded o r  p a i d  b u t  t h e  

g r a n t e e  makes o c c a s i o n a l  g i f t s  t o  keep a l i v e  t h e  c o r d i a l  r e l a t i o n s h i p  

e x i s t i n g  between t h e  p a r t i e s  and where t h e  g r a n t  i s  f o r  a  l o n g  p e r i o d  

he may be r e q u i r e d  t o  r e n d e r  c u s t o m a r y a t r i b u t e  t o  t h e  g r a n t o r  a t  

f e a s t  t im e s .

One b a s i c  p r i n c i p l e  o f  cus tom ary  t e n a n c y  i s  t h a t  th e  

g r a n t e e  sho u ld  n o t  s u b l e t  o r  a s s i g n  th e  l a n d  o r  any p a r t  t h e r e o f . ^

This  i s  a l e g a l  r u l e  and i s  i n  c o n t r a s t  w i t h  t h e  p o s i t i o n  i n  E n g l i s h  

law where a l e s s e e  may s u b l e t  o r  a s s i g n  u n l e s s  he h a s ,  by  h i s  c o n t r a c t , 

c o v enan ted  to  t h e  c o n t r a r y .  But as  in  E n g l i s h  law a cus tom ary  t e n a n t  

must no t  deny h i s  l a n d l o r d ’ s t i t l e  I f  he d e n i e s  t h e  t i t l e  th e

l a n d l o r d  may t a k e  imm edia te  s t e p s  and e v i c t  h im. F u r t h e r ,  t h e  t e n a n t  

u nd e r  n a t i v e  law and custom i s  bound by law n o t  to  u se  th e  l a n d  

o th e rw ise  t h a n  f o r  th e  p u rp o se  o f  the  g r a n t .  The b a s i s  o f  t h i s  r u l e  i s  

to  p r e v e n t  t h e  t e n a n t  from d e a l i n g  w i th  th e  p r o p e r t y  in  such  a manner

9* Green, op. c i t .

10.  Uwani v .  Akom (1928) 8 1'I.L.K. 19.

11.  Sghuffbayi, C l i ie f  O lo to  v .  Jawuda & O rs .  (1904 ) 1 1T.L.R. 58.
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a s  t o  g ive  r i s e  t o  an i m p l i c a t i o n  t h a t  th e  land, i s  h i s  a b s o l u t e  p r o p e r t y  
t h i s

^ b r e a c h  o f / im p l ie d ,  term i s  a  ground f o r  f o r f e i t i n g  t h e  l e a s e .  A lso

12t h e  t e n a n t  must n o t  abandon t h e  l a n d ,  F u r th e rm o re ,  w i t h o u t  e x p r e s s  

o r  i m p l i e d  agreem ent  i t  i s  a  b r e a c h  o f  cus tom ary  te rm  o f  t e n a n c y  f o r  th e

g r a n t e e  t o  p l a n t  permanent  t r e e s  o r  e f f e c t  s u b s t a n t i a l  improvements  on

t h e  l a n d .  But an i m p l i c a t i o n  t h a t  he may do so may a r i s e  a c c o r d i n g  t o  

t h e  p u rpose  and d u r a t i o n  o f  t h e  g r a n t .  Where such i m p l i c a t i o n  a r i s e s  o r  

where th e  t e n a n t  o b t a i n s  th e  g r a n t o r * s  p e r m i s s io n  t o  p l a n t  such t r e e s ,  

t h e y  w i l l  c o n t i n u e  t o  b e lo n g  t o  him even on t h e  d e t e r m i n a t i o n  o f  t h e  

l e a s e i f  he ha s  p u t  up a  house  he i s  e n t i t l e d  t o  remove th e  

s t r u c t u r e  o r  s e l l  t h e  house  t o  someone approved  by  th e  l a n d l o r d  a t  t h e  

end o f  th e  t e r m . ^  Thus t h e  law r e l a t i n g  t o  f i x t u r e s  i s  w e l l  s e t t l e d  

and does n o t  p r e s e n t  any p rob lem s  i n  cus tom ary  t e n a n c y .  T h is  i s  an 

i m p o r t a n t  and i n t e r e s t i n g  d i f f e r e n c e  between l e a s e s  i n  n a t i v e  law and 

custom and g r a n t s  u n d e r  t h e  g e n e r a l  law o f  N i g e r i a .

12. Omovaka Ovie v .  O m or io bo k irh ie  & O r s . (1957) 169*
Cole ,  R epor t  on Land T enure ,  N ig e r  P r o v i n c e , p a r a .  33.

13. In  Uwani v .  Akom, S u p r a , i t  was s t a t e d  i n  th e  r e p o r t  o f  th e  
P r o v i n c i a l  C our t  t h a t  i f  t h e  Ano community, i . e .  t h e  t e n a n t s ,  
were e v i c t e d  t h e y  "would be e n t i t l e d  t o  remove a l l  c ro p s  t h a t  
t h e y  have p l a n t e d ” . I t  i s  s u b m i t t e d  t h a t  th e  c ro p s  i n  t h a t  c a s e  
meant economic t r e e s .

14.  A j i s a f e ,  Op. C i t .
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CLASSIFICATION OF TENANCIES.

A. Types o f  Tenancy a t  Customary Law.

One g e n e r a l  d i f f i c u l t y  i n  th e  s tu d y  o f  cus tom ary  law i s  l a c k  o f  

p r e c i s i o n  in  t e rm in o lo g y .  A t t e n t i o n  has  been  drawn t o  t h i s  i n  d i s c u s s i n g  

such terms l i k e  O w nersh ip*  and fcommunal! . T h i s  d i f f i c u l t y  i s  a l l  t h e  

more g l a r i n g  i n  c a s e s  o f  c l a s s i f i c a t i o n  o f  t h e  d i f f e r e n t  t y p e s  o f  

i n t e r e s t  which a t e n a n t  can a c q u i r e  in  l a n d .  The prob lem , however ,  i s  

o n ly  of  academic i n t e r e s t  f o r  b o th  th e  n a t i v e s  and th e  C o u r t s  a r e  

n o t  much b o th e re d  w i th  i t . ^  For th e  p r e s e n t  p u rp o se  two methods o f  

c l a s s i f i c a t i o n  o f  cus tomary  t e n a n c i e s  may be a d o p te d :  v i z .

(1) C l a s s i f i c a t i o n  a c c o rd in g  to  l e n g t h  o f  t h e  term  g r a n t e d .

(2) C l a s s i f i c a t i o n  a c c o rd in g  to  th e  n a t u r e  o f  t h e  c o n s i d e r a t i o n  g iven

2by tne  g r a n t e e .

Cl a s s i f i e d  a c c o rd in g  to  l e n g t h  o f  t h e  te rm  te n a n c y  may be o f

t h r e e  types

(a)  P e r i o d i c  t e n a n cy .

(b) Tenancy f o r  a  d e f i n i t e  term o f  y e a r s .

(c)  I n d e f i n i t e  l o n g - te r m  t e n a n c y .

I f  c l a s s i f i c a t i o n  i s  made a c c o r d i n g  t o  t h e  c o n s i d e r a t i o n  

g iven  by the  g r a n t e e  th e  f o l l o w i n g  ty p e s  o f  t e n a n c y  e x i s t :

1.  See eg, E a r l  Loreburn in  Ohai & Ors .  v .  Yao N t i k o r a  (1913) '?Pn * a'J06,

2. The term ’c o n s i d e r a t i o n *  i s  u sed  h e re  a s  meaning t h e  q u id  p r o  quo 
given  by t h e  g r a n t e e ,  a p a r t  from th e  a c c e p t a n c e  o f  th e  l e a s e  i t s e l f ,  
which i s ,  i n  law, a s u f f i c i e n t  c o n s i d e r a t i o n  f o r  t h e  g r a n t .
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( i )  " R e n t - f r e e ” o r  " G r a t u i t o u s "  t e n a n c y .

( i i )  S e r v i c e  t e n a n c y .

( i i i )  Share  t e n a n c y .

( i v )  Gash t e n a n c y .

(v) "Kola" t e n a n c y .

(a)  P e r i o d i c  Tenancy.  T h is  typ e  o f  t e n a n c y  r e p e a t s  i t s e l f  from 

one p e r i o d  to  a n o th e r  a s  l o n g  as  t h e  h o l d i n g  c o n t i n u e s .  . The q o a r t i e s  

a t  t h e  o u t s e t  a g re e  t h a t  t h e  g r a n t  i s  f o r  a  p u rpo se  which  can be 

a cc o m p l i sh e d  w i t h i n  a s h o r t  d e f i n i t e  p e r i o d .  The p u rp o se  i s  n o r m a l ly  

r e c u r r e n t  so t h a t  t h e  g r a n t e e  w i th  t h e  e x p r e s s  o r  i m p l i e d  c o n s e n t  o f  

t h e  g r a n t o r  can c o n t i n u e  i n  o c c u p a t io n  on t h e  d e t e r m i n a t i o n  o f  each  

p e r i o d  i n  o r d e r  to  c o n t i n u e  u s i n g  th e  l a n d  f o r  t h e  o r i g i n a l  p u rp o se  

o f  th e  g r a n t .  The commonest example o f  t h i s  ty p e  o f  t e n a n c y  i s  a 

g r a n t  f o r  p u rp o s e s  o f  g rowing  s e a s o n a l  c r o p s .  Customary p e r i o d i c  

t e n a n c y  sh o u ld  n o t  be  c o n s i d e r e d  a s  b e i n g  on a l l  f o u r s  w i t h  p e r i o d i c  

t e n a n c y  in  E n g l i s h  law, b e c a u se  n a t i v e  law does n o t  compute t h e  

d u r a t i o n  in  t h e  t e c h n i c a l  sen se  a d o p te d  by  E n g l i s h  law .  In  i t s  

e q u i t a b l e ,  i f  i n f o r m a l  approach  t o  t r a n s a c t i o n s  e n t e r e d  i n t o  by th e  

p a r t i e s ,  cus tom ary  law w i l l  r eckon  t h a t  a  g r a n t  t a k e s  e f f e c t  from 

the time when a g r a n t e e  sh o u ld  r e a s o n a b l y  r e q u i r e  t h e  l a n d  f o r  p u r p o s e s  

o f  t h e y g r a n t .

Where a g r a n t  i s  made f o r  a g r i c u l t u r e  t h e  t e n a n c y  s t a r t s  a s  

soon as  t h e  g r a n t e e  r e a s o n a b l y  e n t e r s  i n t o  p o s s e s s i o n  a t  t h e  b e g i n n i n g  

o f  t h e  f a r m in g  season  and c o n t i n u e s  u n t i l  t h e  c r o p s  a r e  h a r v e s t e d  o r
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r e a s o n a b l y  ought  t o  have been  h a r v e s t e d .  I f  r e p e a t e d ,  t h e  te n a n c y  

a g a in  l a s t s  from th e  b e g i n n i n g  o f  th e  f a r m in g  season  t o  t im e  o f  

h a r v e s t .  I t  i s  p o s s i b l e  t h a t  w i t h i n  th e  p e r i o d  be tween th e  end o f  

h a r v e s t  and t h e  b e g i n n i n g  o f  t h e  n e x t  p l a n t i n g  season  th e  g r a n t e e  

may n o t  be i n  e x c l u s i v e  p o s s e s s i o n  o f  th e  l a n d  y e t  h i s  t e n a n c y  w i l l  

n o t  be c o n s i d e r e d  a s  d e te rm in e d  i f  from t h e  c i r c u m s t a n c e s  i t  can  be 

i n f e r r e d  t h a t  he w i l l  be e n t i t l e d  to  s o l e  o c c u p a t io n  d u r i n g  th e  

n e x t  p l a n t i n g  s e a s o n .

P e r i o d i c  t e n a n c y  i s  s i m i l a r  t o  i n d e f i n i t e  l o n g - t e r m  t en a n cy  

in  t h a t  th e  fo rm er  c o u ld  c o n t i n u e  f o r  a much lo n g e r  p e r i o d  th an  

o r i g i n a l l y  c o n te m p la te d  by  t h e  p a r t i e s  f o r  a c h i e v i n g  t h e  p u rp o se  o f  

th e  g r a n t  b u t  i t  d i f f e r s  from lo n g - te r m  te n a n c y  by t h e  f a c t  t h a t  i t  

i s  d e t e r m i n a b le  a t  t h e  end o f  each p e r i o d  o f  use  f o r  t h e  o r i g i n a l  

p u r p o s e .  I t  a p p e a rs  from some o f  t h e  d e c id e d  c a s e s  t h a t  many o f  

th e  i n d e f i n i t e  l o n g  te rm  t e n a n c i e s  o r i g i n a l l y  s t a r t e d  a s  p e r i o d i c  

l e a s e s .

The p r e c i s e  ty p e  o f  t e n a n c y ,  i n  t h e  absence  o f  any d e f i n i t e  

ev id en ce  t o  what t h e  p a r t i e s  a g re e d  upon, i s  a q u e s t i o n  o f  f a c t  

depend ing  upon t h e  c i r c u m s t a n c e s  o f  each c a se  b u t  th e  p u rp o se  o f  th e  

g r z n t  a f f o r d s  a p re s u m p t io n  t h a t  th e  t e n a n c y  ;i.s o f  t h e  c h a r a c t e r  

n e c e s s a r y  f o r  a c h i e v i n g  t h e  p u rp o s e .

( b ) Tenancy f o r  a d e f i n i t e  te rm  o f  y e a r s .

In t h i s  ty p e  o f  te n a n c y  th e  g r a n t e e  h as  a d e f i n i t e  p e r i o d  

o f  t im e  d u r i n g  which he i s  to  occupy and use  th e  l a n d .  I t  c o u ld  be
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3a p l a n t i n g  season  o r  a  nulnber o f  y e a r s .  Once a g a i n ,  however, t h e  

d e f i n i t e n e s s  o f  t im e  i s  n o t  r ec k on ed  w i t h  t h e  same p r e c i s i o n  as  in  

E n g l i s h  law. The e l a s t i c i t y  o f  cu s tom ary  law a l l o w s  a r e a s o n a b l e  

margin  o f  l a t i t u d e  t o  e n a b le  t h e  p u rp o se  o f  th e  g r a n t  t o  be a c h ie v e d  

or  t o  p r e v e n t  th e  g r a n t e e  u n n e c e s s a r i l y  r e s t r i c t i n g  t h e  g r a n t o r 1s u se  

of  t h e  l a n d  a f t e r  t h e  p u rp o se  h a s  been  a c h i e v e d .  A c u s to m a ry  g r a n t  f o r  

one y e a r  f o r  t h e  p u rp o se  o f  growing yams may be  of  a  d i f f e r e n t  d u r a t i o n  

from a s i m i l a r  g r a n t  f o r  c u l t i v a t i n g  c a s s a v a .  In  c a s e  o f  a g r i c u l t u r a l  

l e a s e s  o f  t h i s  ty p e  th e  te rm  i s  f o r  a  d e f i n i t e  p e r i o d  i n  th e  sense  t h a t  

b o t h  i t s  b e g i n n i n g  and end a r e  c e r t a i n  b e c a u s e  p l a n t i n g  and h a r v e s t i n g  

se a s o n s  a r e  w e l l  known. But th e  i n t r o d u c t i o n  o f  w r i t i n g  has  r e s u l t e d  

in  some l a n d - h o l d e r s  g r a n t i n g  a p p a r e n t l y  cus tom ary  l e a s e s  e v id e n c e d  by  

w r i t t e n  docum en ts .^  T h is  r a i s e s  some c o m p l i c a t i o n s  which  w i l l  be 

c o n s i d e r e d  in  due c o u r s e .

(c)  I n d e f i n i t e  l o n g - t e r m  t e n a n c y .  In  i t s  e a r l i e s t  form t h i s  ty p e  o f  

h o l d i n g  a p p l i e d  t o  s t r a n g e r s  who have been  a s s i m i l q t e d  i n t o  th e  l o c a l  

lan d -o w n in g  group and,  t h e r e f o r e ,  a r e  l i k e l y  t o  l i v e  w i t h i n  th e  

community f o r  a l o n g  p e r i o d .  T h is  typ e  o f  t e n a n c y  d i f f e r s  from p e r i o d i c  

l e a s e s  in  t h a t  a t  t h e  t im e  o f  i t s  c r e a t i o n  t h e  p a r t i e s  c o n te m p la te  t h a t  

i t  w i l l  l a s t  f o r  an i n d e f i n i t e l y  l o n g  p e r i o d .  In  o r d e r  n o t  to  c la im

3. Gunn, H.D. Pagan P e o p le s  o f  t h e  C e n t r a l  Area  o f  N o r th e r n  N i g e r i a , 1958,
p .  69.

4 . For s i m i l a r  p rob lem  i n  Ghana, see  A l l o t t ,  E s s a y s ,  C h a p .10.

5 . c f .  E l i a s ,  Land Law, p .  I 8 4 5 Meek, Land T e n u r e , p . 1 8 9 .
Gunn, II. I). ,  Pagan P e o p l e s  o f  th e  C e n t r a l  A reas  o f  N o r th e r n  N i g e r i a , p • 69 .
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t h a t  th e  t r a n s a c t i o n  was an o u t r i g h t  t r a n s f e r  o f  such  l a n d s  i t

i s  u s u a l l y  p r o v i d e d  t h a t  th e  g r a n t e e  s h a l l  a n n u a l l y  r e n d e r  ce?bain

to k e n s  in  acknowledgement o f  th e  g r a n t o r * s  t i t l e .  Owing to  t h e

f a c t  t h a t  th e  p a r t i e s  i n t e n d  th e  o c c u p a t io n  t o  "be f o r  a  l o n g  p e r i o d ,

th e  g r a n t e e  may, i f  n o t  e x p r e s s l y  p r h h i b i t e d  "by t h e  g r a n t o r ,  p l a n t

permanent  t r e e  c ro p s  on t h e  l a n d  "but i n  such  a way t h a t  t h e  t r e e s

w i l l  n o t  p r e j u d i c i a l l y  a f f e c t  t h e  use  o f  th e  l a n d  on t h e  d e t e r m i n a t i o n

o f  t h e  t e n a n c y ,  and on t h e  d e t e r m i n a t i o n  o f  th e  t e n a n c y  he c o n t i n u e s

t o  r e a p  th e  f r u i t s  o f  t h e  t r e e s  so p l a n t e d . ^

Although  i n  s t r i c t  t h e o r y  l o n g - te r m  t e n a n c y  may o n ly  he

f o r  t h e  l i v e s  o f  t h e  p a r t i e s ,  i n  p r a c t i c e  cus tom ary  law w i l l  n o t  a l l o w

a g r a n t e e  or  h i s  s u c c e s s o r  who has  "been f u l f i l l i n g  th e  o b l i g a t i o n s

7i n c i d e n t a l  to  th e  g r a n t  t o  be e v i c t e d .  n o rm a l ly  a l o n g - t e r m  t e n a n c y  

i s  o f t e n  h e r i t a b l e ,  t h e  s u c c e s s o r s  h o l d i n g  on th e  same te rm s  and s u b j e c t  

t o  th e  same c o n d i t i o n s  as  th e  o r i g i n a l  g r a n t e e .

I n d e f i n i t e  l o n g  te rm  l e a s e  h as  c e r t a i n  s i m i l a r i t i e s  w i th
g

em ph y teu s is  o f  l a t e r  Homan law. In  b o t h  the  g r a n t  i s  o f  u n c e r t a i n

d u r a t i o n  and th e  e x a c t  n a t u r e  o f  th e  i n t e r e s t  o f  th e  g r a n t e e  may n o t
9

be f u l l y  d e f i n e d .  The i n t e r e s t  o f  t h e  g r a n t e e ,  i n  b o t h  c a s e s ,  i s  i n

6. Green, Land Tenure  i n  an Ibo V i l l a g e .

7. I k e a n y i  & Ors .  v .  Adighogu & O rs .  (1957) 2 E .N .L .R .  38.

8. Lee, R.W., The E lem en ts  o f  Roman Law, 1952, p .  1 6 9 -7 0 .
Buck land ,  W.W. A Textbook o f  Homan Law, 1932, p .  275*

Manual o f  Roman P r i v a t e  Law, 1939, PP* 166 -7 .
Moyle, J . B . ,  I m p e r a t o r i s  J u s t i n i a m i  I n s t i t u t i o n u m ,  L i b r i  Q u a t t u o r ,
1912, pp.  323-5-

9. But t h e  Emperor Zeno, d e c id ed  t h a t  em phy teus is  was a  c o n t r a c t
suj) g e n e r i s  and governed  by  i t s  own p a r t i c u l a r  r u l e s :  G.3 .  145*
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p r a c t i c e  i n h e r i t e d  hy  h i s  s u c c e s s o r s  and i f  th e  g r a n t e e  f a i l e d  to  use

th e  l a n d  he c o u ld  be e v i c t e d .  But whereas  e m p h y tens is  was a lways a,

g r a n t  o f  a g r i c u l t u r a l  l a n d ,  cus tom ary  l o n g - te r m  l e a s e s  c o u ld  be made

f o r  p u r p o s e s  o f  d w e l l i n g  a s  w e l l  a s  f o r  a g r i c u l t u r e .  A lso  t h e  Roman

g r a n t e e  c o u ld  a l i e n a t e  h i s  i n t e r e s t ,  s u b j e c t  t o  t h e  p r o p r i e t o r * s  r i g h t

o f  p r e - e r u p t i o n ,  o r  a l t e r n a t i v e l y ,  o f  c l a i m i n g  a f i n e  o f  2 p e r  c e n t  o f

th e  p u rc h a s e  p r i c e ,  b u t  th e  cus tom ary  lo n g  term t e n a n t  i s  n o t  ^ e n t i t l e d

to  a l i e n a t e  h i s  i n t e r e s t  e i t h e r  i n  whole or  i n  p a r t ,  u n l e s s  power o f

a l i e n a t i o n  i s  e x p r e s s l y  g iv en  him by  t h e  g r a n t o r . ^

C l a s s i f i c a t i o n  a c c o r d i n g  t o  t h e  c o n s i d e r a t i o n  g iven  by th e  g r a n t e e

The p r i n c i p l e s  o f  c o n t r a c t  i n  n a t i v e  law and custom have n o t  be en

a d e q u a t e l y  i n v e s t i g a t e d  and th e  a p p l i c a b i l i t y  o f  t h e  d o c t r i n e  o f

c o n s i d e r a t i o n " ^  i n  c u s tom ary  c o n t r a c t s  ha s  n o t  been  d e f i n e d  b u t  in

a d o p t i n g  t h i s  method o f  c l a s s i f i c a t i o n  what i s  t o  be c o n s i d e r e d  i s  w h e th e r

th e  g r a n t e e  i s  l i a b l e  t o  g iv e  any, and i f  iso,  what c o n s i d e r a t i o n ,  t o  t h e

g r a n t o r ,  f o r  the  l e a s e  a p a r t  from m ere ly  a c c e p t i n g  i t .  With t h i s  a p p ro a c h ,

th e  f o l l o w i n g  t y p e s  o f  cus tom ary  l e a s e s  have been  d i s c o v e r e d ;

( i )  R e n t -F re e  T enancy . T r a d i t i o n a l  1len d in g*  and * b o r ro w in g f o f  l a n d

depended to  a  l a r g e  e x t e n t  on th e  c o r d i a l  r e l a t i o n s h i p  e x i s t i n g  be tween 

12th e  p a r t i e s .  Where, t h e r e f o r e ,  th e  ‘ lender*  and ‘borrower*  a re  on

10. Madd, op.  c i t . , p .  182,  however ,  m en t io n s  t h a t  among th e  Wupe t h e r e  
i s  h e r e d i t a r y  t e n a n c y  which c o u ld  be  a l i e n a t e d .

11.  For a f u l l  d i s c u s s i o n  on th e  d o c t r i n e  o f  c o n s i d e r a t i o n  i n  E n g l i s h  
Law see  C h e s h i r e ,  G.C. and F i f o o t ,  C .H .S . :  The Law o f  C o n t r a c t ,
5 th  ed .  I9 6 0 .  Chap. I I  o f  P a r t  I I . ,  P r o f .  S h a tw e l l s  The D o c t r i n e
of  C o n s i d e r a t i o n  i n  t h e  Modern Law (l955)> 1 Sydney Law Rev. ,  28 9 .

12. E l i a s ;  Land Law, p .  182.
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f r i e n d l y  te rm s  no c o n s i d e r a t i o n ,  a p a r t  from a c c e p t i n g  t h e  g r a n t ,  p a s s e s

from t h e  t e n a n t  t o  t h e  l a n d l o r d .  The g r a n t e e  p ays  no r e n t  n o r  a n y t h i n g

in  t h e  n a t u r e  o f  r e n t .  He r e n d e r s  no s e r v i c e  o f  any ty p e  i n  r e s p e c t

o f  th e  g r a n t . 11 T h is  ty p e  o f  g r a n t  i s  u s u a l l y  f o r  a s h o r t  p e r i o d  and

i n  such c a s e s  t h e  p a r t i e s  may n o t  even seek  any w i t n e s s  t o  t h e

t r a n s a c t i o n ,  r e l y i n g  m a in ly  on th e  m utua l  c o n f id e n c e  e x i s t i n g  between

th e m .1^ There may, however,  he  l o n g - t e r m  r e n t  f r e e  t e n a n c i e s

and u s u a l l y  w i t n e s s e s  a r e  i n v i t e d  t o  t e s t i f y  to  t h e  n a t u r e  o f  t h e

t r a n s a c t i o n .  Among th e  I b o s  th e  l a n d l o r d 1s r e v e r s i o n  i n  such c a s e s

i s  e v id e n c e d  by h i s  r i g h t  to  p e r fo rm  an an nu a l  r i t u a l  known as  

15ikpuba  a n i  on t h e  l a n d .

A r e n t - f r e e  t e n a n t  may, ou t  o f  a d e s i r e  to  p l e a s e  h i s  l a n d l o r d ,

o c c a s i o n a l l y  make g i f t s  t o  o r  p e r fo rm  some s e r v i c e s  f o r  h i s  g r a n t o r ,

b u t  as  A j i s a f e  c o r r e c t l y  o b se rv e d ,  t h i s  i s  " a s  a m a t t e r  o f  c o u r t e s y

and in  to ken  o f  g r a t i t u d e "  f o r  i t  i s  n o t  c o m p u l s o r y . " 1 ^

Rent f r e e  t e n a n c i e s  have been  a c o n s t a n t  s o u rc e  o f  

17l i t i g a t i o n j  f o r  owing t o  t h e  growing economic v a lu e  o f  l a n d  some

g r a n t e e s  o r  t h e i r  s u c c e s s o r s  t e n d  t o  c l a im  th e  a b s o l u t e  i n t e r e s t  i n  th e

13. Rowlings Ondo, p a r a s .  60, 113. Coles  N ig e r  P r o v i n c e , p a r a .  107. 
A j i s a f e ,  op. c i t . p . 10, p a r a .  17. Meeks Law and A u t h o r i t y , p .1 0 4 -  
In  Land T e n u re , p .  149> Meek sa y s  o f  th e  T iv  t h a t  " a c c e p t a n c e  o f  
payment f o r  u se  o f  l a n d  would be r e g a r d e d  a s  s t r i k i n g  a t  t h e  v e ry  
r o o t s  o f  h o s p i t a l i t y " .

14.  Rowling,  Ondo, p a r a .  37-
15. Basden,  N ig e r  I b o s , p .  2 65 .
16.  A j i s a f e ,  op. c i t . p . 10 p a r a .  17. Meek, Land T e n u r e , p .1 9 0 .
17.  See e . g .  San us i  A laka  v .  J i n a d u  A l a k a , (1904) 1 N .L .R .  565 

E sh u g b ay i ,  C h ie f  Q16to v .  Dawuda & o r s . (1904) 1 N .L .R .  5^5 
Ogbakumanwu & O rs .  v .  C h iab o lo  & O r s . (1950) 19 N .L .R .  107•
Malomo & Ors .  v .  O lu s a lo  & O rs .  (1954) 21 N .L .R .  1 .

O nis iw o  v .  Fagbenro  (1954) 21 N .L .R .  3; Pa Okuo.je ror  & o r s .  v .
_Sagay & o r s .  (1958) W.N.L.R. 70 . C.A.



1 9 7 .

p r o p e r t y ,  w h i l e  on t h e  o t h e r  hand,  some l a n d l o r d s  o r  t h e i r  

d e s c e n d a n t s  seem to  r e g r e t  t h e  f r e e  g r a n t  which c o u ld  now he  a s o u r c e  

o f  s u b s t a n t i a l  income,  and a c c o r d i n g l y  t h e y  t r y  to  s e i z e  any excuse  

f o r  e v i c t i n g  t h e  g r a n t e e .

( i i )  S e r v i c e  Tenancy . T h is  typ e  o f  t e n a n c y  a r i s e s  when t h e  agreem ent

between t h e  p a r t i e s  p r o v i d e s  t h a t  th e  l e s s e e  w h a l l  c o n t r i b u t e  a c e r t a i n

minimum o f  l a b o u r - s e r v i c e  i n  c o n s i d e r a t i o n  o f  th e  g r a n t  made t o  him.

l8The s e r v i c e  i s  n o r m a l ly  r e n d e r e d  on t h e  l a n d l o r d 1s f a rm .  T e n a n c ie s

19o f  t h i s  k i n d  e x i s t  i n  p a r t s  o f  Nupeland,  i n  many a r e a s  o f  I b o l a n d

such a s  Oba i n  O n i t s h a  D i v i s i o n  and Ndizuogu i n  Owerr i  P r o v in c e  a s

20w e l l  a s  i n  v a r i o u s  p a r t s  o f  Y oruba land .  The modern t e n d e n c y  i s ,

however,  t o  c o n v e r t  them i n t o  c a s h  t e n a n c y . 1

N i g e r i a n  cu s to m ary  s e r v i c e  t e n a n c y  sh o u ld  n o t  be  c o n fu s e d

w i th  l a b o u r  t e n a n c y  i n  o t h e r  p a r t s  o f  th e  Commonwealth where such
2t r a n s a c t i o n s  a r e  r e g u l a t e d  by s t a t u t e .  I n  Kenya, f o r  example,  i t

i s  g o verned  by  th e  R e s id e n t  N a t iv e  L a b o u re r s  O r d i n a n c e . 1 By th e

p r o v i s i o n s  o f  t h a t  O rd inance  p e r m is s io n  t o  employ l a b o u r  t e n a n t s  o r

t o  r e s i d e  on a farm a s  a  l a b o u r  t e n a n t  must  be  o b t a i n e d  from a 
4

m a g i s t r a t e .  The c o n t r a c t  must be  i n  w r i t i n g  and t h e  t e r m s ,  i n c l u d i n g

18. Meek: Land T e n u r e , p .  124*

19. N a d e l ,  op. c i t . p .  183.
20. Rowling,  Ondo, p a r a .  37*

G a l l e t t i ,  R . , B a ldw in ,  K .D .S . ,  & D ina ,  1 . 0 . :  N i g e r i a n  Cocoa F a r m e r s ,
1956, pp .  116, 118.

1. N i g e r i a n  Cocoa F a r m e r s , op. c i t . ,  p .  118.
2. L i v e r s a g e :  Land Tenure  i n  th e  C o l o n i e s , p p . 28-9*
3. Laws o f  Kenya, 1948, Cap. 113*
4* I b i d . , SS. 4 & 6.
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t h e  p e r i o d  d u r i n g  which th e  t e n a n t  may r e s i d e  upon th e  fa rm ,  t h e  

number o f  days o f  l a b o u r  t o  be  p e r fo rm ed  f o r  t h e  l a n d l o r d ,  t h e  

su p p ly  o f  m a t e r i a l s  by  th e  l a n d l o r d  f o r  b u i l d i n g  h u t s ,  t h e  n o t i c e  f o r  

t e r m i n a t i o n  o f  th e  t e n a n c y  and o t h e r  p r o v i s i o n s  a g re e d  upon by  th e  

p a r t i e s  must be a pp roved  by  t h e  m a g i s t r a t e .  N i g e r i a n  c u s to m ary  

service.-- te n a n c y  i s  n o t  governed  by any enac tm ent  and th e  p a r t i e s  a r e  

f r e e  t o  s t r i k e  t h e i r  own b a r g a i n .

( i i i )  Share  Tenancy .

Under t h i s  ty p e  o f  t e n a n c y  t h e  l a n d l o r d  s t i p u l a t e s  f o r  a 

p r o p o r t i o n a t e  s h a r e  o f  th e  p roduce  grown on i t .  The t e n a n c y  may 

t a k e  one o f  th e  f o l l o w i n g  two fo rm s:

(a)  The l a n d l o r d  g r a n t s  t h e  l e a s e  and p r o v i d e s  th e  c ro p s  which a re  

to  be grown on t h e  l a n d  by  th e  t e n a n t ,  whose r e s p o n s i b i l i t y  i s  m a in ly  

to  su p p ly  th e  r e q u i r e d  l a b o u r .

(b) The l a n d l o r d  g r a n t s  o n ly  th e  l e a s e  and th e  t e n a n t  p r o v i d e s  b o t h  

l a b o u r  and th e  c r o p s  t o  be grown o r  t h e  c a t t l e  to  be r e a r e d .

The second  ty p e  i s  more common th an  th e  f i r s t  and o b t a i n s

in  v a r i o u s  p a r t s  o f  N i g e r i a  where p r o d u c t i o n  i s  n o r m a l ly  on i n d i v i d u a l

and m odera te  s c a l e .  I t  a p p l i e s  t o  b o t h  food  c ro p s  and t o  economic
7

p ro d u c e .  For  i n s t a n c e  , i n  some Nupe a r e a s  th e  t e n a n t  pays  t h e  

l a n d l o r d  o n e - t h i r d  o f  t h e  a g r i c u l t u r a l  p roduce  and a t  Mamu in

5. I b i d . , S . 5.

6. Meek, Land Law and Custom i n  t h e  P o l o n i e s ,  19* pp .  221—2.

7.  N a d e l ,  A B lack  B y zan t iu m , p .  199*
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g
Y o ruba land  l e a s e s  o f  cocoa  farm s a r e  h e l d  on b a s i s  o f  s h a r i n g  th e

y i e l d .  On t h e  o t h e r  hand th e  f i r s t  ty p e  e x i s t s  where  l a r g e - s c a l e

fa r m in g  o p e r a t i o n s  on s c i e n t i f i c  l i n e s ,  r e q u i r i n g  s u b s t a n t i a l  c a p i t a l

e x p e n d i t u r e ,  a r e  b e i n g  d e v e lo p ed ,  A t e n a n c y  o f  t h i s  n a t u r e  o b t a i n s  i n
9

t h e  u p p e r  N i g e r ,  a ro u nd  Molcwa, where a new a g r i c u l t u r a l  p r o j e c t  ha s  been  

la u n c h e d  by th e  Government . Under th e  scheme i n  o p e r a t i o n ,  th e  C o r p o r a t i c  

in  c h a rg e  o f  t h e  p r o j e c t  p r o v i d e s  a l l  t h e  m ach in e ry  and t o o l s  n eed e d  

as  w e l l  a s  th e  seed  c ro p s  and th e  t e n a n t  p r o v i d e s  t h e  l a b o u r ,  g e t t i n g

o n e - t h i r d  o f  t h e  p ro d uce  and t w o - t h i r d s  g o in g  to  t h e  C o r p o r a t i o n .

Baldwin h a s  made a c a r e f u l  e x am in a t io n  o f  t h e  economic and 

s o c i a l  a rgum ents  f o r  and a g a i n s t  sh a re  t e n a n c y  b u t  t h e  l e g a l , )p r6 h le m s  

i n v o lv e d  a r e  e q u a l l y  i n t e r e s t i n g .  What r i g h t s  has  th e  l a n d l o r d  i f  t h e  

t e n a n t  f a i l s  t o  pay  him h i s  sh a re  o f  th e  y i e l d ,  and i n  p a r t i c u l a r ,  

i n  n o r t h e r n  N i g e r i a  where t h e  Land and N a t iv e  R ig h t s  O rd inance  

o p e r a t e s ,  i s  t h e  c u s to m ary  l e t t i n g  on sh a re  t e n a n c y  l a w f u l  and can 

th e  l e s s o r  e v i c t  th e  t e n a n t  sua  sp o n te  ? These p ro b lem s  w i l l  be 

examined i n  f u l l  when d e a l i n g  w i th  th e  r i g h t s  o f  l a n d l o r d s :  f o r

th e  moment i t  i s  enough t o  s t a t e  t h a t  u n d e r  t h e  Mokwa Scheme, a t  l e a s t ,

th e  l e s s e e  has  s e c u r i t y  o f  t e n u r e . ^

Share  t e n a n c y  i s  n o t  c o n f i n e d  t o  N i g e r i a :  from t h e  Middle

Ages i t  h a s  been  e x i s t i n g  i n  I t a l y ,  P o r t g u a l ,  F r a n c e ,  and th e  Danubian

8.  G a l l e t t i ,  Baldwin & Dina ,  N i g e r i a n  Cocoa Fa rm ers ,  1956, p . 116.

9. B a ldw in ,  K .D .S . ,  The N ig e r  A g r i c u l t u r a l  P r o j e c t , 1957* p p . 141-52 .

1 0 . B a ldw in ,  i b i d . , p .  16.

1 1 . c f .  B a ldw in ,  op.  c i t .  p .  28.
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12c o u n t r i e s .  * In  Era,nee i t  was c a l le d ,  m e tay a g e . In  t h e  U n i t e d  S t a t e s

o f  America ,  i n  1930, a bou t  8 2 of  r e n t e d  farms were on sh a re  t e n a n c y .

The sys tem has  been  e x i s t i n g  i n  I n d i a  (b e f o r e  t h e  r e c e n t  l a n d  r e f o r m s )

as  w e l l  a s  in  J a v a ,  A r g e n t i n a  and Sou th  A f r i c a .  I n  Ghana th e

t r a d i t i o n a l  system known as  abusa  was a form o f  s h a r e  t e n a n c y . ^

Under t h i s  sys tem one—t h i r d  o f  t h e  p roduce  goes t o  th e  l a n d l o r d ,  one -

t h i r d  to  th e  f a r m e r ,  and t h e  o t h e r  t h i r d  to  t h e  l a b o u r e r s .

Share  t e n a n c y  i s  n o t  t o  be confused,  w i t h  th e  sys tem by which

th e  t e n a n t  i s  r e q u i r e d  t o  pay a  f i x e d  q u a n t i t y  o f  c rop  o r  o t h e r

18cu s to m ary  ' r e n t * ,  i r r e s p e c t i v e  o f  t h e  y i e l d  o f  t h e  l a n d .  J T h is

type  f a l l s  be tw esn  s h a r e  te n a n c y  and c a sh  t e n a n c y  and i s  c o n s i d e r e d  

u n d e r  t h e  g e n e t i c  te rm  ' k o l a '  t e n a n c y .

( i v )  Cash Tenancy.  One o f  t h e  changes  in  cus tom ary  l a n d  law b r o u g h t  

abou t  a s  a r e s u l t  o f  modern economic c o n d i t i o n s  i s  th e  i n t r o d u c t i o n

o f  c a sh  payment i n  c o n s i d e r a t i o n  f c r  l e a s i n g  o f  l a n d .  T h is  ty p e  o f

16 17te n a n c y  i s  p r o g r e s s i v e l y  o u s t i n g  o t h e r  systems b u t  Rowling m en t io n s

12. L i v e r s a g e ,  Land Tenure in  t h e  C o l o n ie s ,  p p . 31-36 .
13.  L i v e r s a g e ,  i b i d .  p .  32.
14* Baldwin,  op. c i t . , p .  145* Ur.  A l l o t t  i n  E ssa y s  on A f r i c a n  Law 

pp .  275“ 6 g i v e s  a  v e ry  i n t e r e s t i n g  document c r e a t i n g  an abu sa  
t e n a n c y .

15* o f .  L i v e r s a g e ,  op.  c i t . p .  36.
16. Rowling, Ondo, p a r a .  37-9;  Green,  Land Tenure  i n  an Ibo V i l l a g e , 

p .  30; J .G .  D a v ie s ,  R e p o r ts  on Gyel and Bi-Rom, p a r a s .  30-34;  
83 -85 ;

1 7 . Ondo, p a r a .  37*
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t h a t  i n  some p a r t s  o f  Y o ru b a la n d  t h e r e  i s  " a l m o s t  u n i v e r s a l  o b j e c t i o n

t o  c a s h  payments"  b e c a u s e  i t  i s  a g a i n s t  c u s to m a r y  law  and l i k e l y  t o

l e a d  t h e  t e n a n t  t o  c l a i m  t h a t  he h a s  become a b s o l u t e  owner o f  t h e

farm by p u r c h a s e .  Where t h e  h o l d i n g  i s  on a  c a s h  b a s i s  t h e  amount

o f  payment i s  q u i t e  modest  and i n  some c a s e s  r e a l l y  s m a l l  i n i t i a l l y  b u t

18may i n c r e a s e  as  t h e  l a n d  becomes  more p r o d u c t i v e  o r  a s  t h e

19improvements  t h e r e o n  r i s e s  i n  v a l u e .  Among t h e  I b o  o f  N k w el le  i n

O n i t s h a  D i s t r i c t  t h e  r e n t  o f  f a r m l a n d  i s  c a l c u l a t e d  a t  t h e  r a t e  o f

f i v e  s h i l l i n g s  p e r  p l o t  m e a s u r i n g  f i v e  l e n g t h s  o f  bamboo s t i c k  on

each  s i d e ;  among t h e  Yoruba o f  Awori D i s t r i c t  i t  r a n g e s  from t e n

s h i l l i n g s  t o  £1,  i n  t h e  P l a t e a u  P r o v i n c e  o f  N o r t h e r n  N i g e r i a  t h e

amount o f  payment i s  b e tw e e n  £4 and £5 f o r  a  c o n s i d e r a b l e  a r e a  o f

20community l a n d  f o r  one f a r m i n g  s e a s o n  and i n  Nupe t h e  r a t e  i s  a b o u t  

e i g h t  s h i l l i n g s  p e r  f a r m i n g  p l o t  e v e r y  y e a r . ^

(v) ' K o l a 1 T e n a n c y . By n a t i v e  law and cus tom  a  p e r s o n  a s k i n g  any

k i n d  of  f a v o u r  from a n o t h e r  u s u a l l y  t a k e s  w i t h  him some s m a l l  g i f t  

in  form o f  k o l a  n u t s  a n d / o r  palm wine which  t h e  b o r r o w e r  and  t h e

18. Meek, Land T e n u r e , p .  211,  s a y s  t h a t  i n  Reno a r e a  o f  Y o r u b a la n d  
an i n i t i a l  r e n t a l  o f  5 / -  i s  c h a r g e d  f o r  a  c o c o a  p l o t  and when 
th e  t r e e s  b e g i n  t o  b e a r  t h e  r e n t  may be  d o u b l e d .

19. CJhubp L . T . ,  R e p o r t  on Ibo  Land T e n u r e , i n  an a p p e n d i x  g i v e s  
example o f  p r o v i s i o n  f o r  s p e c i f i e d  p r o p o r t i o n  o f  c u r r e n t  
v a l u e  o f  h ouse  p r o p e r t y  p a y a b l e  t o  t h e  l a n d l o r d  on a s s i g n m e n t .

20. Meek, i b i d ♦, p .  1 9 8 .

1 . N ad e l ,  op .  c i t .  p . H ^
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l e n d e r  w i l l  consume. T h i s  i s  a  c o n v e n t i o n a l  way o f  c r e a t i n g

f r i e n d l y  a tm osphere  i n  which t h e  r e q u e s t  c o u l d  t h e n  be  made.

Under t h e  sys tem  of  l a n d  h o l d i n g  which  i s  calfed ’Kola* t e n a n c y ,

when a g r a n t  i s  made t h e  g r a n t e e  i s  r e q u i r e d  t o  make a n n u a l  acknow ledgem en t

o f  th e  l a n d l o r d ’ s t i t l e  by  f o rm a l  g i f t  o f  k o l a  n u t s  and  v i a n d s  o r  a  f i x e d

q u a n t i t y  o f  p r o d u c e "  w h e th e r  grown on t h e  l a n d  o r  e l s e w h e r e ,  o r  even

g i f t  of  a g o a t ,  f i s h  o r  t o b a c c o . T h e  payment i s  o n l y  o f  n o m in a l

v a l u e ,  i t s  p u rp o se  b e i n g  t o  show t h a t  t h e  g r a n t e e ’ s i n t e r e s t  i s  n o t

a b s o l u t e  and t o  p r e s e r v e  th e  l a n d l o r d ’ s r e v e r s i o n .  T h i s  t y p e  o f

t e n a n c y  d i f f e r s  from t h e  r e n t - f r e e  t e n a n c y  d e s c r i b e d  a l r e a d y  i n  t h a t

h e r e ,  a s  a  r e s u l t  o f  t h e  ag reem en t  b e tw een  t h e  p a r t i e s ,  i t  i s  o b l i g a t o r y

on th e  t e n a n t  t o  make t h e  c u s to m a ry  g i f t  o f  t h e  f i x e d  q u a n t i t y ,  w h e r e a s

i n  a r e n t - f r e e  t e n a n c y  he makes o c c a s i o n a l  g i f t s  v o l u n t a r i l y .
R

The cu s to m ary  payment i s  known a s  i r u  among t h e  I b o s  o f  E a s t e r n

6 TN i g e r i a ,  a s  i s h a k o l e  among t h e  Yorubas  o f  t h e  West and  a s  k .yuta  among

t h e  Nupes o f  N o r th e rn  N i g e r i a .  I t s  i m p o r t a n c e  d o e s  n o t  l i e  i n  t h e  

m o n e ta ry  v a l u e  b u t  i n  t h e  r e g u l a r i t y  w i t h  which  i t  i s  p a i d .

In  r e c e n t  y e a r s  one g e n e r a l  p rob lem  h a s  a r i s e n  w i t h  r e g a r d  t o  

’k o l a ’ t e n a n c i e s  a s  w i t h  r e n t  f r e e  l e a s e s  b e c a u s e  i n  many c a s e s  t h e  g r a n t s

2.  c f .  Meek, Law and. A u t h o r i t y  i n  a  N i g e r i a n  T r i b e ,  p .  174*
For  s o c i a l  im p o r ta n c e  o f  K ola , -nu t  i n  I b o l a n d  s e e  N i g e r i a  U nion  o f  
T e a c h e r s ,  A P r im e r  on Igbo E t i q u e t t e ,  1949? p . l 6 . p u b l i s h e d  b y  Longmans, 
London.

3. In  Sunmonu v .  S i n a d u , I b a d a n ,  S u i t  No. 4 / 1 9 2 8 s ” 5 0 / -  p e r  annum and  f o u r  
t i n s  o f  palm o i l  p e r  annum a s  ’ i s h a l c o t e *  were  d e c r e e d ” : Ward P r i c e ,
Land Tenure in  t h e  Yoruba P r o v i n c e s ,  p a r a .  175*

4 .  B a sd e n :  N ig e r  I b o s , p p . 264-5*
5 .  B a s d en ,  ou_. c i t . p .
6 . Row ling ,  Ondo, p a r a s .  21, 22 e t  s e q . ;  I j e b u ,  F o o t n o t e  131-

In  Benin  it" i s  c a l l e d  ’a k o r h e r e  ’ : Row ling ,  B e n i n , p a r a s .  7 & 32 .  In
Z a r i a  P r o v in c e  i t  i s  known a s  ’’g a l l a ” -  C o l e ,  Z a r i a ,  p a r a s . 9 7 / 8 .

7 .  N a d e l ,  A B la c k  B y z a n t iu m ,  1942 ,  p . 190 .
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were  made a t  a  t im e  when l a n d  had  l i t t l e  exch an g e  v a lu e  h u t  l a t e r ,  owing 

t o  improved economic c o n d i t i o n s  t h e  l a n d s  so g r a n t e d  a p p r e c i a t e d  

s u b s t a n t i a l l y  and h o t h  t h e  l a n d l o r d  and t e n a n t  w ish  t o  b e n e f i t  from t h e  

en h an ced  v a l u e .  The t e n a n t  may w is h  t o  s u b l e t  w i t h o u t  t h e  l a n d lo r d *  s 

c o n s e n t  -  c o n t r a r y  t o  c u s to m a ry  law u n d e r  w h ich  he h o l d s ,  o r  t h e  l a n d l o r d  

may seek  t o  r e p l a c e  t h e  ’k o l a ’ t e n a n t  w i t h  o t h e r  g r a n t e e s  who a r e  w i l l i n g
Q

t o  pay  s u b s t a n t i a l  c a s h  r e n t s /  T h i s  s t a t e  o f  a f f a i r s  l e d  t o  such

c o n s t a n t  l i t i g a t i o n  t h a t  t h e  Government was c o m p e l l e d ,  i n  1935? to  p a s s

9t h e  ’ Cola* T e n a n c ie s  O r d i n a n c e . '

By S . 2 o f  t h e  O rd in a n c e  ’k o la*  t e n a n c y  i s  d e f i n e d  a s

”a r i g h t  t o  t h e  u s e  and  o c c u p a t i o n  o f  l a n d  w h ich  i s
e n joyed  by  a n y  n q t i v e  i n  v i r t u e  o f  a  k o l a  o r  o t h e r
token payment made by such  a  n a t i v e  o r  any  p r e d e c e s s o r  
in  t i t l e  o r  i n  v i r t u e  o f  a  g r a n t  f o r  w h ic h  no payment  
in  money o r  i n  k i n d  was e x a c t e d . ”

The e s se n c e  o f  t h i s  t y p e  o f  t e n a n c y  i s  t h a t  t h e  paym ent  i s  n o t  made

i n  money n o r  in  p r o p o r t i o n  t o  t h e  y i e l d  from t h e  l a n d  i t s e l f ;  y e t  i t

i s  im p l ied  in  a l l  c a s e s  t h a t  some c u s to m a r y  payment  i s  t o  b e  made.

Dr.  E l i a s  says  t h a t  the gTant  o f  K o la  t e n a n c y  i s  ’’so m e t im es  f o r  no

c o n s i d e r a t i o n  a t  a l l ” ^  and Dr .  Basden r e c o r d s  t h a t  ’’t h e r e  may be  o n ly

11one payment o f  k o l a ” . In  t h e  l a t e r  c a s e  i t  c a n n o t  r e a l l y  b e  s a i d

t h a t  one payment o f  k o l a  i s  i n  c o n s i d e r a t i o n  o f  t h e  g r a n t  f o r ,  a s

h a s  been  p o i n t e d  ou t  p r e v i o u s l y ,  t h e  k o l a  g i v e n  i n i t i a l l y  i s  i n t e n d e d

8.  E l i a s ,  . i g e r i a n  Land Law and Custom, p .  1 8 5 . Meek, Land T e n u r e , p . 1 4 0 .

9.  Bo. 2S o f  1935? Gap. 98 o f  Laws o f  N i g e r i a ,  1948 .

1 0 . N i g e r i a n  Land Law and C u s to m , p . 1 8 4 .

11 .  N ig e r  I b o s ,  p .  2 6 5 .



t o  g e n e r a t e  a  f r i e n d l y  a tm o sp h e re  c o n d u o iv e  t o  f a v o u r a b l e  c o n s i d e r a t i o n  

o f  t h e  r e q u e s t  f o r  a  g r a n t  and t h e  i n t e n d e d  g r a n t o r  i n c u r s  no l i a b i l i t y  

i f  a f t e r  t h i n k i n g  a b o u t  t h e  m a t t e r  he r e f u s e s  t o  make any  g r a n t .  On 

t h e  o t h e r  hand,  Dr. E l i a s ’ v iew i s  s u p p o r t e d  b y  t h e  O r d i n a n c e  b u t  i t  

i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  d r a f t s m a n ’ s lu m p in g  t o g e t h e r  u n d e r  

one g e n e r i c  t e rm  ’k o l a ’ t e n a n c y  b o t h  a  g r a n t  made r e n t - f r e e  and  one 

i n  c o n s i d e r a t i o n  o f  some payment i s  an u n d e r  e s t i m a t i o n  o f  t h e  n a t u r e  

o f  d i f f e r e n t  t y p e s  o f  t r a n s a c t i o n  i n v o l v e d .  A g r a n t  f r e e  o f  any  

payment in norm al  c i r c u m s t a n c e s  c o n t e m p l a t e s  a  s h o r t  t e r m  l e a s e :  

t h e  t e n a n t ’ s p o s s e s s i o n  and u se  i s  f o r  s u c h  a  t im e  t h a t  t h e  l a n d l o r d  

can  resume o c c u p a t i o n  w i t h o u t  n e c e s s a r i l y  g i v i n g  a g e n e r a l  

i m p re s s io n  t l  ,' be hns  a l t o g e t h e r  abandoned  h i s  i n t e r e s t s  i n  t h e  

l a n d  and w i th o u t  t h e  p r o b a b i l i t y  o f  e v i d e n c e  o f  h i s  t i t l e  b e i n g  

l o s t .  Where, however ,  a l e a s e  i s  l i k e l y  t o  be  o f  i n d e f i n i t e  

d u r a t i o n ,  c u s to m ary  law h as  a lw ays  g e n e r a l l y  i n s i s t e d  on payment  o f  

’k o l a ’ by th e  t e n a n t  a s  a means o f  a c k n o w le d g in g  t h e  g r a n t o r ’ s 

r e v e r s i o n .

The ’K o l a ’ T e n a n c ie s  O rd in a n c e  a p p l i e s

(1) ’’Where t h e  t e n a n t  o r  any p r e d e c e s s o r  i n  t i t l e  h a s  g r a n t e d
i n t e r e s t s  i n  t h e  l a n d  which  i s  t h e  s u b j e c t  o f  t h e  t e n a n c y  
to  any p e r s o n  f o r  a  c o n s i d e r a t i o n  o t h e r  t h a n  a  t o k e n  
payment,  s u c h  i n t e r e s t  b e i n g  s t i l l  s u b s i s t i n g ,  and

(2) ’’Where i t  i s  r e a s o n a b l e  t o  suppose  t h a t  p a y m e n t s  i n  money
or in  k i n d  which  a r e  made t o  t h e  t e n a n t ,  o r  w i l l  b e  due 
to him, i n  r e s p e c t  o f  such  i n t e r e s t s  c o n s t i t u t e  a  b e n e f i t  
more s u b s t a n t i a l  t h a n  t h e  g r a n t o r  a t  t h e  t i m e  o f  t h e  g r a n t  
a n t i c i p a t e d  t h a t  t h e  t e n a n t  would  d e r i v e  f rom  t h e  g r a n t  o f  any  
such i n t e r e s t  i n  t h e  l a n d . ” 12

1 2 .  K o la  T e n a n c i e s  O r d i n a n c e ,  1935,  S 3 ( a ) ,  ( b ) .
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I t  i s  c l e a r ,  t h e r e f o r e ,  t h a t  f o r  t h e  O rd in a n c e  t o  a p p l y  t h e  t e n a n t

must have s u b l e t  h i s  h o l d i n g  and t h a t  t h e  b e n e f i t  he  d e r i v e s  from

s u ch  s u b l e t t i n g  must  be  s u b s t a n t i a l l y  g r e a t e r  i n  v a l u e  t h a n  was

r e a s o n a b l y  a n t i c i p a t e d  a t  t h e  t im e  o f  t h e  g r a n t .  I f  he h a s  n o t

s u b l e t ,  or  i f  he s u b l e t  a t  a  t o k e n  r e n t ,  t h e  O rd in a n c e  does  n o t

a p p l y .  And i f  he has  n o t  s u b l e t  b u t  h a s  im proved  t h e  d em ised

p r o p e r t y  and o c c u p i e s  i t  p e r s o n a l l y  e i t h e r  f o r  d w e l l i n g  o r  f o r  h i s

own b u s i n e s s ,  i t  i s  s u b m i t t e d  t h a t  no m a t t e r  what  s u b s t a n t i a l  b e n e f i t

he d e r i v e s  t h e r e f r o m ,  t h e  O rd in an ce  does  n o t  a p p l y .

The e n ac tm en t  i s  e x p r e s s l y  s t a t e d  t o  a p p l y  t o  t h e  to w n s h ip  o f

O n i t s h a  and t h o s e  p a r t s  o f  t h e  S o u th e r n  P r o v i n c e s  a s  t h e  G o v e rn o r  may by

O rd e r  in  C ounc i l  d e c l a r e .  ^ Where i t  a p p l i e s  t h e  g r a n t o r  ̂  may a p p l y

f o r  t h e  e x t i n c t i o n  o f  t h e  t e n a n c y ,  and t h e  i s s u e  w i l l  be  d e c i d e d  b y  a

15t r i b u n a l  c o n s i s t i n g  o f  t h e  P r o v i n c i a l  R e s id e n t  and  two a s s e s s o r s .

They d ec id e  t h e  amount o f  c o m p e n s a t io n  p a y a b l e  t o  t h e  g r a n t o r  and  i f  any

1 6o f  t h e  p a r t i e s  i s  n o t  s a t i s f i e d  an a p p e a l  l i e s  t o  t h e  High  C o u r t .

The O rd in an ce  i s  o f  p a r t i c u l a r  v a l u e  n o t  o n l y  b e c a u s e  i t  i s  

a v i n d i c a t i o n  o f  t h e  f a c t  t h a t  t h e  L e g i s l a t u r e  r e a l i s e s  t h e  g e n e r a l  

n a t u r e  o f  cus tom ary  g r a n t s  b u t  a l s o  b e c a u s e  i t  p r o v i d e s  f o r  e q u i t a b l e  

b e n e f i t  t o  th e  l a n d l o r d  where t h e  t e n a n t  h a s  by  s u b l e t t i n g  g a i n e d  

s u b s t a n t i a l l y  b e c a u s e  o f  t h e  chan g ed  economic s i t u a t i o n  n o t  r e a s o n a b l y  

f o r e s e e a b l e  when t h e  g r a n t  was made.

13.  S. 1(2)
14. Qjiaere w h e th e r  t h e  g r a n t e e  can  a l s o  a p p l y ;  p r e s u m a b l y  he c a n n o t .
15• S . 5 .

1 6 .  33 .  10-135 19 .
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Dr.  E l i a s  s a y s  t h a t

" th e  O r d in a n c e  seems to  c r y s t a l l i s e  t h e  a p p a r e n t l y  
d u b io u s  r i g h t s  o f  t h e  g r a n t o r  b y  g iv ing ;  him a, ch a n c e  
to  p r o f i t  b y  an enhanced  v a l u e  o f  t h e  l a n d  r e g a r d l e s s  
o f  ( a )  t h e  r e a l  n a t u r e  o f  t h e  g r a n t  a t  t h e  t im e  o f  i t s  
o r i g i n a l  p ro v e n a n c e  and t h a t  t h i s  m ig h t  v e r y  w e l l  have  
been  an o u t - a n d - o u t  g i f t  o f  l a n d ;  (b)  t h e  s t a t e  and 
q u a l i t y  o f  t h e  l a n d  on i t s  f i r s t  h a n d - o u t ;  ( c )  t h e  
g r a n t o r * s  l a c k  o f  e n th u s i a s m  t o  a s s e n t  even  a  t o k e n  r
c l a im  o f  o w n e r sh ip  u n t i l  now t h a t  t h e  l a n d  h a s  become 
so v a l u a b l e  a  co m m o d i ty ."1 6 a

W ith  t n e  g r e a t e s t  r e s p e c t ,  t h i s  c r i t i c i s m  i s  u n j u s t i f i e d  and  seems

t o  a r i s e  from a  m i s i n t e r p r e t a t i o n  o f  t h e  O r d in a n c e  a s  w e l l  a s  f rom

i g n o r i n g  th e  e x a c t  n a t u r e  o f  c u s to m a r y  d e a l i n g s  i n  l a n d .  As a l r e a d y

e x p l a i n e d  r e n t - f r e e  g r a n t  i s  n o t  an " o u t - a n d - o u t  g i f t  o f  l a n d "  and

no m a t t e r  what i s  t h e 11 q u a l i t y  o f  t h e  l a n d  on i t s  f i r s t  h a n d - o u t 1’ , a s

l o n g  a s  th e  t e n a n t  i s  i n  o c c u p a t i o n  and h a s  n o t  s u b l e t  t h e  p r o p e r t y ,

t h e  O rd inance  d o e s  n o t  a p p l y  even i f  he d e r i v e s  v e r y  g r e a t  d i r e c t

a d v a n ta g e  b e c a u s e  o f  c h an g ed  c i r c u m s t a n c e s .  A ga in  t h e  g r a n t o r

c a n n o t  be  s a i d  t o  " l a c k  e n th u s i a s m  to  a s s e r t  even  a  t o k e n  o f

o w nersh ip” u n t i l  t h e  t e n a n t  ^a t tem pts  to  s u b l e t  a n d ,  a s  h a s  b ee n

shown above ,  t h e  O r d in a n c e  does  n o t  a p p l y  u n t i l  he h a s  s u b l e t

and h a s  d e r i v e d  some a d v a n t a g e  more t h a n  r e a s o n a b l y  a n t i c i p a t e d  a t

t h e  t im e  o f  t h e  g r a n t  made t o  him by t h e  l e s s o r .  A p a r t  from t h e

l a c k  o f  p r e c i s i o n  i n  d e f i n i t i o n  r e s u l t i n g  i n  c l a s s i f y i n g  r e n t - f r e e

t e n a n c y  t o g e t h e r  w i t h  g r a n t s  made i n  c o n s i d e r a t i o n  o f  some to k e n

payment i t  can be  s a i d  t h a t  t h e  O rd in an c e  t r u l y  r e a l i s e s  t h e  n a t u r e

o f  c u s to m a ry  t e n a n c y .

1 6 a .  N i g e r i a n  Land Law and Cus tom, p . l 8 6 .
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Not much u s e  i s  made o f  t h e  p r o v i s i o n s  o f  t h e  e n a c tm e n t  

i n  p r a c t i c e .  T h i s  may he  due to  t h e  f a c t  t h a t  t h e  l a n d l o r d  and  

t e n a n t  p r e f e r  t o  make t h e i r  own a r r a n g e m e n t s ,  a s  D r .  Meek s u g g e s t s ,  

b u t  i f  i s  e q u a l l y  t r u e  t h a t  i n  v iew  o f  t h e  above  i n t e r p r e t a t i o n ,  

a l a n d l o r d  w i l l  be  i l l - a d v i s e d  t o  in v o k e  t h e  O r d i n a n c e  where k i i s  

t e n a n t  has  n o t  s u b l e t ,  and i n  many c a s e s ,  e s p e c i a l l y  i n  O n i t s h a ,  

t h e  t e n a n t  h as  o n l y  im proved  t h e  l a n d  and u s e s  i t  f o r  h i s  b u s i n e s s  

a s  w e l l  a s  f o r  d w e l l i n g ,  t h u s  d e r i v i n g  s u b s t a n t i a l  a d v a n t a g e  f rom t h e  

o r i g i n a l  g r a n t  w i t h o u t  p r o v i d i n g  a g round  f o r  a c t i o n .

The g e n e r a l  c l a s s i f i c a t i o n  o f  t e n a n c y  i n  a c c o r d a n c e  w i t h  

l e n g t h  o f  t h e  te rm  g r a n t e d  and t h e  k i n d  o f  c o n s i d e r a t i o n  p a y a b l e  by  

t h e  l e s s e e  i s  m a i n l y  f o r  c l a r i t y  o f  e x p o s i t i o n .  I n  p r a c t i c e  a  

m ix tu r e  o f  th e  two m ethods  b a s e d  upon t h e  p u r p o s e  o f  t h e  g r a n t  i s  

a  more a p p r o p r i a t e  way o f  d e s c r i b i n g  what  t h e  p e o p l e  do .  Thus t h e  

c l a s s i f i c a t i o n  p o s s i b l e  may be  ‘ s h o r t - t e r m  r e n t - f r e e 1 o r  ' l o n g - t e r m  

k o l a 1 te n a n c y  o r  such  o t h e r  p h r a s e s  r e s u l t i n g  f rom  a  p e r m u t a t i o n  and  

c o m b in a t io n  o f  t h e  two methods o f  c a t e g o r i s a t i o n .  In  s u b s e q u e n t  

p ag e s  such  te rm s  w i l l  b e  u s e d  o n ly  where t h e y  s e r v e  a s  s h o r t  h an d  

methods o f  e x p l a i n i n g  t h e  ty p e  o f  t e n u r e  i n v o l v e d ,  b u t  n o t  

o t h e r w i s e .
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S B  IX. (Contd.)
OLASSIglCATIOiJ 0 ?  TEMAUCI’BS.

B . Types  o f  Tenancy  u n d e r  t h e  G e n e r a l  l a w .

The g e n e r a l  law  o f  N i g e r i a  i s  b a s e d  on E n g l i s h  law  and

t h e r e f o r e  t h e  m ethod  o f  c l a s s i f i c a t i o n  o f  l e a s e s  u n d e r  t h a t  g e n e r a l

law f o l l o w s  t h e  t r a d i t i o n a l  s y s te m  o f  c l a s s i f i c a t i o n  i n  E n g l i s h  l a w .

As i n  c u s to m a ry  law ,  so  u n d e r  t h e  g e n e r a l  law o f  N i g e r i a  a  c l e a r

d i s t i n c t i o n  i s  made b e tw e e n  a  l e a s e  and  a  l i c e n c e  and  i n  d e c i d i n g

w h e t n e r  t h e  r e l a t i o n s h i p  c r e a t e d  b y  t h e  a g re e m e n t  b e tw e e n  t h e  p a r t i e s

i s  t h a t  o f  l a n d l o r d  and  t e n a n t  o r  o f  l i c e n s o r  and  l i c e n s e e  t h e

u l t i m a t e  f a c t o r  i s  t h e  i n t e n t i o n  o f  t h e  p a r t i e s .  Thus where  a p e r s o n

i s  p e r m i t t e d  t o  o p e r a t e  a  c a n t e e n  b u s i n e s s  on p r e m i s e s  and  t h e

p e r m i s s i o n  was l a t e r  w i th d ra w n  t h e  i s s u e  depended  on w h e t h e r  he was

17a 1 t e n a n t ’ w i t h i n  t h e  R e c o v e ry  o f  P r e m i s e s  O r d in a n c e  o r  m e r e l y  a

18l i c e n s e e  and t h e r e f o r e  n o t  e n t i t l e d  t o  p r o t e c t i o n .

17. Recovery o f  P re m is e s  O rd in an c e ,  S. 2 ( l ) .

18. Akpini  v a West A f r i c a n  Airways C o r p o r a t i o n  (1952) 14 W.A.C.A. 195* 
C o n t ra .  S .P .O .A .  L td .  v .  Ogana (195&) W.N.L.R. 141» C . A . ,  where 
under  an agreem ent  i n  w r i t i n g  th e  p l a i n t i f f / r e s p o n d e n t , Ogana, 
was to  buy p e t r o l  and o t h e r  o i l  p r o d u c t s  from th e  d e f e n d a n t /  
A p p e l l a n t s ,  S.C.O.A. L t d . ,  and s e l l  t h e  goods a t  a  f i l l i n g  s t a t i o n  
owned by th e  l a t t e r  and in  c h a rg e  o f  which Ogana was p u t .  As a 
r e s u l t  o f  l o s s e s  o f  c o n s i d e r a b l e  q u a n t i t i e s  o f  p e t r o l  t h e  ag reem en t  
was t e r m i n a t e d ,  and th e  F e d e r a l  Supreme C o u r t ,  c o n s i s t i n g  o f  
H u r ley  Ag. F . j h ,  Ademola C . J . ,  and Q u a s t i e  I  dun, Ag. F . S . ,  h e l d  
t h a t  in  r e g a r d  to  t h e  o c c u p a t io n  o f  th e  g a r a g e ,  t h e  r e l a t i o n s h i p  
between th e  p a r t i e s  was t h a t  o f  l i c e n s o r  and l i c e n s e e .
S i m i l a r l y ,  i n  Balogun v .  U.A.C. & Anor.  (1958) N .N .L .R .  77?
Reed J . , h e l d  t h a t  such a p e r s o n  was a l i c e n s e e ,  n o t  a  t e n a n t .
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As in  E n g l i s h  law ,  a l i c e n c e  c o u l d  b e  c r e a t e d  by  a f o r m a l  

document bu t  i n  t h e  a b s e n c e  o f  any document  t h e  i n t e n t i o n  o f  t h e  

p a r t i e s  w i l l  be i n f e r r e d  from t h e i r  c o n d u c t  u n d e r  t h e  p a r t i c u l a r  

c i r c u m s t a n c e s .  Where a  mere l i c e n c e  i s  g r a n t e d  t h e  g r a n t e e  h a s  no 

i n t e r e s t  in  th e  p r o p e r t y  t o  which  i t  r e l a t e s ;  t h e  g r a n t  makes h i s  

o c c u p a t i o n  qua t h e  g r a n t o r  l a w f u l  b u t  he may l i o t  be  a b l e  t o  e x c l u d e  

t h e  g r a n t o r  from t h e  p r e m i s e s .  Thus where a  g r a n t e e  o f  R ig h t  o f  

Occupancy in  N o r t h e r n  N i g e r i a  p u r p o r t s  t o  s u b l e t  t h e  p r e m i s e s  (which  

a c t  he cannot  do w i t h o u t  t h e  G o v e r n o r ’ s c o n s e n t )  and  l a t e r  r e v o k e s  

t h e  g r a n t  and f o r c i b l y  e n t e r s  t o  e j e c t  t h e  p e r s o n  t o  whom he p u r p o r t e d  

t o  s u b l e t  i t  h a s  been  h e l d  t h a t  t h e  l a t t e r  c a n n o t  m a i n t a i n  an a c t i o n
i »«*•

i n  t r e s p a s s  a g a i n s t  t h e  fo rm e r  b e c a u s e

As in  c u s to m a r y  law a  p u r e l y  p e r s o n a l  l i c e n c e  c a n n o t  be

19a s s i g n e d  and i f  i t  i s  g r a t u i t o u s  i t  can  be  r e v o k e d * a t  any  t i m e , "  

b u t  i f  th e  l i c e n s e e  h a s  b r o u g h t  h i s  own p r o p e r t y  on t o  t h e  p r e m i s e s  

he i s  e n t i t l e d  to  a  r e a s o n a b l e  n o t i c e  o f  r e v o c a t i o n  t o  e n a b l e  him 

remove h i s  t h i n g s  e l s e w h e r e .  Where a g r a n t  c r e a t e s  a  t e n a n c y  i t  may 

be one or  th e  o t h e r  o f  t h e  f o l l o w i n g  t y p e s :

(a )  Term o f  Y e a r s .  I t  i s  e s s e n t i a l  t o  t h i s  t y p e  o f  t e n a n c y  t h a t  t h e  

b e g i n n i n g  and d u r a t i o n  o f  t h e  t e rm  s h o u ld  be c e r t a i n  a t  t h e  t im e  o f  t h e

g r a n t ,  or  a t  l e a s t  c a p a b l e  o f  b e i n g  d e f i n e d  w i t h  c e r t a i n t y .  A te rm

20o f  y e a r s  has  been d e f i n e d  by  t h e  P r o p e r t y  and C o n v e y a n c in g  Law o f

19 .  Yaskey v .  F ree tow n C i t y  Counc i jT (1933) 1 W.A.G.A. 297? "but t h i s  i s  
s u b j e c t  to  t h e  t e r m s  o f  t h e  l i c e n c e :  S .G .O .A .  L t d .  v .  Ogana (1958 
W.N.L.R. 141, G.A.

2 0 .  P r o p e r t y  and C o n v e y a n c i n g  L a w , (1 9 5 9 )  (Nov. C a p . f c o o f  1959) i n  S . 2 .

c i l, „ . Ab«2 i  u q fe  1)  n n  *-4,  :71 3« • w 1
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W e s te rn  N i g e r i a  i n  t h e  same t e r m s  a s  i n  s e c t i o n  205 ( l )  ( x x v i i )  o f  t h e

E n g l i s h  Law o f  P r o p e r t y  A c t ,  1925* In  t h e  E a s t e r n  and N o r t h e r n  R e g io n s ,

h o w ev er ,  E n g l i s h  law a s  on f i r s t  J a n u a r y  1900 a p p l i e s  and  t h e  d e f i n i t i o n

o f  a  t e r m  o f  y e a r s  i n  t h o s e  t e r r i t o r i e s  s h o u ld ,  i n  t h e o r y ,  a t  l e a s t ,

be i n  t e r m s  o f  E n g l i s h  law o p e r a t i n g  a t  t h a t  d a t e .  The re  i s ,  how ever ,  no

s u b s t a n t i a l  d i f f e r e n c e  i n  t h e  m e a n in g  o f  t h e  t e rm  b e tw ee n  W e s te rn

N i g e r i a  and t h e  o t h e r  R e g io n s .^ - I n  a l l  t h e  R eg io n s  a  t e rm  o f  y e a r s

i n c l u d e s  a  t e rm  f o r  a  l o n g  p e r i o d  s u c h  a s  999 y e a r s  a s  w e l l  a s  a  t e rm

f o r  l e s s  t h a n  a  y e a r ,  o r  f o r  a  y e a r  o r  y e a r s  and  f r a c t i o n  o f  a  y e a r ,

2
o r  f rom y e a r  t o  y e a r .  The t e rm  m ust  t a k e  e f f e c t  i n  p o s s e s s i o n  o r  

r e v e r s i o n ,  w h e t h e r  o r  n o t  a t  a  r e n t ,  w i t h  o r  w i t h o u t  impeachment  f o r  

w a s t e ,  w h e t h e r  o r  n o t  i t  i s  s u b j e c t  t o  a n o t h e r  l e g a l  e s t a t e  and  

e i t h e r  c e r t a i n  o r  l i a b l e  t o  d e t e r m i n a t i o n  by  n o t i c e ,  r e - e n t r y ,  o p e r a t i o n  

o f  law ,  o r  by  a  p r o v i s i o n  f o r  l e s s o r  on r e d e m p t io n ,  o r  i n  any o t h e r  

e v e n t  ( o t h e r  t h a n  t h e  d r o p p i n g  o f  a  l i f e  o r  t h e  d e t e r m i n a t i o n  o f  a 

d e t e r m i n a b l e  l i f e  i n t e r e s t ) .

Prom t h e  above  d e f i n i t i o n  any  t e n a n t  f o r  a  f i x e d  p e r i o d ,  s u ch  

a s  999 y e a r s  o r  one y e a r  o r  f rom y e a r  t o  y e a r ,  o r  f o r  a  month  o r  even 

a  week i s  a g r a n t e e  o f  a  te rm  o f  y e a r s  a b s o l u t e  and  t h e  e x p r e s s i o n  does  

n o t  mean a  l o n g  t e r m .  I t  c o u l d  t h e r e f o r e  be  u r g e d  t h a t  t h e  c l a s s i f i c a t i o n

1 .  T h i s  i s  b e c a u s e  t h e  L .P .A .  1925 c o n s o l i d a t e s  many p r e - 1 9 0 0  E n g l i s h  
s t a t u t e s  r e l a t i n g  t o  l a n d ,  and  some o f  t h e s e ,  c h i e f l y  t h e  C.A. 1881,  
a p p l y  i n  a l l  N i g e r i a .

2 .  R e c e i p t  o f  r e n t s  and  p r o f i t s  o r  t h e  r i g h t  t o  r e c e i v e  them i s  
i n c l u d e d  i n  " p o s s e s s i o n " .
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u n d e r  t h e  g e n e r a l  law o f  N i g e r i a ,  a s  i n  E n g l i s h  l a w ,  i s

n o t  s a t i s f a c t o r y  and t h a t  g r a n t s  f o r  l o n g  p e r i o d s  s h o u l d  be

c l a s s i f i e d  s e p a r a t e l y "  f rom t h o s e  o f  s h o r t  d u r a t i o n ,  a s  i n

c u s t o m a r y  la w .  I f  t h e  c u s to m a r y  s y s te m  i s  a d o p t e d  t h e n  t h e  f i r s t  t y p e

o f  g r a n t  i n  g e n e r a l  law w i l l  b e  a  l o n g  t e n a n c y ,  w here  t h e  l e a s e  i s

f o r  a  p e r i o d  o f  a t  l e a s t  21 y e a r s .  F o l l o w i n g  t h e  t r a d i t i o n a l

m e th o d s ,  h o w ev er ,  t h e  n e x t  t y p e  o f  t e n a n c y  u n d e r  t h e  g e n e r a l  law i s ,

(b)  P e r i o d i c  T e n a n c y .

The commonest example  o f  t h i s  t y p e  o f  t e n a n c y  i n  N i g e r i a

i s  l e t t i n g  from month t o  month w hich  i s  p r a c t i c a l l y  t h e  n o rm a l  form

o f  l e t t i n g  o f  d w e l l i n g  house  i n  t h e  t o w n s h i p . ^  O t h e r  fo rm s  a r e

y e a r l y ,  q u a r t e r l y ,  and  w e ek ly  t e n a n c i e s .  As i n  c u s t o m a r y  law ,  so

i n  g e n e r a l  law,  p e r i o d  t e n a n c i e s  r e p e a t  t h e m s e l v e s  f rom p e r i o d

t o  p e r i o d  w h i l e  t h e  h o l d i n g  c o n t i n u e s .  I t  d i f f e r s  f rom a f i x e d

te rm  o f  y e a r s ,  i n  t h a t ,  u n l e s s  d e t e r m i n e d  b y  p r o p e r  n o t i c e  t o
5

q u i t ,  i t  may l a s t  f o r  an i n d e f i n i t e  p e r i o d . ^

As i n  t h e  c a s e  o f  o t h e r  k i n d s  o f  t e n a n c y ,  t h e  p r e c i s e  

c h a r a c t e r  o f  t h i s  l e t t i n g  i s  a q u e s t i o n  o f  f a c t  d .epdning  upon a l l

3.  The L a n d l o r d  and  T e n a n t  A c t , 1954 (2 & 3 E l i z .  2 c . 5 6 ) S 2 ( 4 ) 
and  t h e  Rent  Act  1957 (5 & "6 E l i z .  2 c .  2 5 ) S .  2 5 ( l )  make a 
d i f f e r e n t i a t i o n  b e tw e e n  l o n g  t e n a n c i e s  and o t h e r  t y p e s  o f  t e n a n c i e s  
f o r  p r e m i s e s  w i t h  t h e  A c t s ,  t h e  l o n g  t e n a n c i e s  b e i n g i t h o s e  o f  more 
t h a n  21 y e a r s  i n  d u r a t i o n  b u t  t h i s  does  n o t  make any  d i f f e r e n c e
t o  t h e  i n a d e q u a c y  o f  t h e  t r a d i t i o n a l  c l a s s i f i c a t i o n  b e c a u s e  t h e  
A p p l i c a t i o n  o f  t h e  A c t s  i s  l i m i t e d  t o  c e r t a i n  t y p e s  o f  p r e m i s e s  
and  t h e r e f o r e  t h e  t e rm  ’ l o n g  t e n a n c y ’ w i l l  n o t  a p p l y  t o  
g r a n t s  n o t  w i t h i n  t h e  A c t s .

4 . R o w l in g ,  P l a t e a u .
5 . A d ep o u le  v .  S a i d i  (1956)  F . N.L.R. 79*
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t h e  c i r c u m s ta n c e s  o f  each c a s e ,  u n l e s s  t h e r e  i s  an e x p r e s s  agreem ent  

d e f i n i n g  th e  n a t u r e  o f  th e  t r a n s a c t i o n .  Thus th e  mode i n  which the  

r e n t  i s  p a i d ,  n o t  n e c e s s a r i l y  t h e  mode i n  which i t  i s  r e s e r v e d ,  may 

a f f o r d  an ev id e n ce  o f  t h e  t e n a n c y .  I f  r e n t  i s ,  t h e r e f o r e ,  e x p r e s s e d  

as  £144 p e r  y e a r ,  and p a i d  a t  t h e  r a t e  o f  £12 m on th ly ,  t h a t  may be 

e v id e n c e  t h a t  th e  t e n a n c y  i s  m o n th ly .^

(c)  Tenancy a t  w i l l .  T h is  ty p e  o f  t e n a n c y  a r i s e s  where th e  p a r t i e s

e x p r e s s l y  s t i p u l a t e  t h a t  th e  g r a n t  may be d e te rm in e d  a t  any t im e  by

e i t h e r  o f  them, and even i f  i t  i s  a g re e d  t h a t  i t  w i l l  be d e te rm in e d  a t

th e  w i l l  o f  t h e  g r a n t e e  a lo n e ,  t h e  law w i l l  imply t h a t  i t  w i l l  a l s o  be

d e te rm in e d  a t  th e  w i l l  o f  th e  g r a n t o r  and v i c e  v e r s a . The t e n a n c y  may a l s o
7

be c r e a t e d  by i m p l i c a t i o n  such as  by m ere ly  p e r m i t t i n g  someone to  occupy 

l a n d  d u r i n g  n e g o t i a t i o n s  f o r  i t s  s a l e ,  b u t  when th e  s a l e  has  been  

c o m ple ted  the  o c c u p i e r  i s  no l o n g e r  a  t e n a n t  a t  w i l l  even i f  he i s  t o
Q

pay o n ly  a sm a l l  lump sum down and a f i x e d  amount i n  p e r p e t u i t y . ' A 

t e n a n c y  a t  w i l l  d i f f e r s  from f i x e d  t e n a n c i e s  in  t h a t  i t  can be d e te rm in e d  

by i m p l i c a t i o n  such as  th e  d e a th  o f  e i t h e r  p a r t y  o r  by  th e  g r a n t o r  o r  th e

6. Ahuronye v .  U n i v e r s i t y  C o l le g e  Ibadan  (1959) W.N.L.R. 232, a c a se  
d e a l i n g  w i t h  c o n t r a c t  b u t  r e l e v a n t  to  t h e  a n a l y s i s .  In  R ober t  
O shinfekun  v .  T in u sa  Lana (1956) W.N.L.R. 93? Adenola  O . S . ,  h e l d  t h a t  
a t e n a n c y  i s  c r e a t e d ,  n o t  by payment o f  r e n t ,  b u t  by  c o n se n s u s  
be tw een  th e  p a r t i e s ;  t h a t  i n  a y e a r l y  t e n a n c y  t h e  payment o f  r e n t
i s  by r e f e r e n c e  t o  t h e  y e a r l y  r e n t  which may be p a i d  q u a r t e r l y ,
m on th ly ,  o r  week ly ;  t h e r e f o r e  where a g r a n t  i s  made on a month to
month b a s i s  b u t  t h e  l e s s e e  p a i d  tw e lv e  m o n th s1 r e n t  i n  advance a t  the  
r e q u e s t  o f  t h e  l e s s o r ,  t h e  t e n a n c y  was s t i l l  m o n th ly  and i t  d id  n o t
m a t t e r  how many months r e n t s  were p a id  i n  ad v an c e .

7 .  Othman v .  Accra  Pe r fum ery  Go. L t d . (1942) 8 W.A.C.A. 173*
8. Wobo v .  A-G. (1952) 14 W.A.C.A. 132.
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g r a n t e e  a l i e n a t i n g  h i s  i n t e r e s t .  But  a  t e n a n c y  a t  w i l l  a r i s i n g  h y  

i m p l i c a t i o n  o f  law  may he  e a s i l y  become a  p e r i o d i c  t e n a n c y  f o r  i f  t h e  

g r a n t e e ,  a f t e r  e n t r y  on t h e  l a n d ,  p a y s  r e n t  w i t h  r e f e r e n c e  t o  a  m o n th ly

o r  y e a r l y  h o l d i n g ,  he w i l l  become a  m o n th ly  o r  y e a r l y  t e n a n t  a s  t h e  c a s e

9
may b e .

(d)  T enancy  a t  S u f f e r a n c e .  The i m p o r t a n t  t h i n g  a b o u t  t h i s  t y p e  o f  

t e n a n c y  i s  t h a t  i t  a lw a y s  a r i s e s  by  i m p l i c a t i o n  o f  law a s  a  r e s u l t  o f  

a  g r a n t e e  w r o n g f u l l y  r e m a i n i n g  i n  p o s s e s s i o n  a f t e r  t h e  e x p i r a t i o n  o f  

t h e  d e f i n i t e  t e r m  g r a n t e d  t o  him w i t h o u t  e i t h e r  t h e  a s s e n t  o r  d i s s e n t  

o f  t h e  g r a n t o r .  He may b e  t r e a t e d  a s  a  t r e s p a s s e r " ^ '  b y  t h e  g r a n t o r  who 

i s  e n t i t l e d  t o  remove him and h i s  g o o d s ,  u s i n g  r e a s o n a b l e  f o r c e  i n  

t h e  p r o c e s s .  The t e n a n t  a t  s u f f e r a n c e  c a n ,  h o w ev e r ,  sue  a s t r a n g e r  ( b u t  

n o t  t h e  l a n d l o r d )  i n  t r e s p a s s  and  i f  t h e  g r a n t o r  a s s e n t s  t o  h i s  

r e m a i n i n g  i n  p o s s e s s i o n  he becomes  a  t e n a n t  a t  w i l l .  No b e t t e r  

d e s c r i p t i o n  o f  t h e  n a t u r e  o f  t h e  t e n a n c y  can  be  g i v e n  t h a n  i n  t h e  w ords  

o f  t h e  c e l e b r a t e d  Edward Coke.  He s a y s :

’’T h e re  i s  a  g r e a t  d i v e r s i t y  b e tw e e n  a  t e n a n t  a t  w i l l  and a  t e n a n t  
a t  s u f f e r e n c e j  f o r  a  t e n a n t  a t  w i l l  i s  i n ,  and c o n t i n u e s  i n ,  
b y  r i g h t ,  b u t  a  t e n a n t  a t  s u f f e r a n c e  e n t e r s  by  a  l a w f u l  t i t l e ,  and  
h o l d s  o v e r  by  w rong .  A t e n a n t  a t  s u f f e r a n c e  i s  he who a t  f i r s t  
came i n  b y  l a w f u l  d e m is e ,  and  a f t e r  h i s  e s t a t e  ended  c o n t i n u e s  
i n  p o s s e s s i o n  and  w r o n g f u l l y  h o l d s  o v e r .  As i f  t e n a n t  p u r  a u t e r  v i e  
c o n t i n u e s  i n  p o s s e s s i o n  a f t e r  t h e  d e c e a s e  o f  c e s t u i  que v i e , 
o r  t e n a n t  f o r  y e a r s  h o l d s  o v e r  a f t e r  t h e  d e t e r m i n a t i o n  o f  h i s  
t e r m ,  t h e  t e n a n t  so h o l d i n g  o v e r  i s  t e n a n t  a t  w i l l  b y  t h e  
l a n d l o r d ’ s l a c h e s  and  s u f f e r a n c e  and  h ad  b u t  a  b a r e  p o s s e s s i o n ,

9.  c f .  Chambre J .  i n  R i c h a r d s o n  v .  L a n g r i d g e  ( l 8 l l )  4 T a u n t . 128.
1 0 . Bu t  w here  t h e  R e c o v e ry  o f  P r e m i s e s  O r d in a n c e  a p p l i e s  he c a n n o t  be  

so  t r e a t e d  u n t i l  t h e  l a n d l o r d  h a s  o b t a i n e d  a  C o u r t  o r d e r  f o r  
p o s s e s s i o n  and  any  p e r i o d  a l l o w e d  t h e  t e n a n t  t o  move by  t h e  C o u r t  
h a s  e x p i r e d .
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b u t  t h e  l e s s o r  c a n n o t  b r i n g  an a c t i o n  o f  t r e s p a s s  
a g a i n s t  him b e f o r e  e n t r y .  A g a i n s t  t h e  Crown t h e r e  can  
be  no t e n a n t  a t  s u f f e r a n c e ,  b u t  he who h o l d s  o v e r  i n  
l i k e  c a s e s  t o  t h e  a b o v e ,  i s  an i n t r u d e r  upon t h e  Crown, 
b e c a u s e  t h e r e  i s  no l a c h e s  im p u te d  t o  t h e  Crown f o r  n o t  
e n t e r i n g .

(e )  S t a t u t o r y  T e n a n c y . In  N i g e r i a  two c l a s s e s  o f  s t a t u t o r y  t e n a n c y

e x i s t :

(i.) Tenancy ,  i n  t h e  s t r i c t  s e n s e  o f  t h e  t e r m ,  c r e a t e d  by  s t a t u t e .

( i i )  A mere r i g h t  t o  r e m a in  on d e m ised  p r e m i s e s  a f t e r  t h e  t e rm

g r a n t e d  h a s  e x p i r e d .

S t a t u t o r y  t e n a n c y  o f  t h e  f i r s t  t y p e  e x i s t s  w here  no g r a n t  was

made i n i t i a l l y ,  t h e  t e n a n c y  m e r e l y  a r i s i n g  by  f o r c e  o f  an e n a c t m e n t .

Thus S . 4 o f  t h e  I n c r e a s e  o f  Rent  ( R e s t r i c t i o n )  O r d i n a n c e  p r o v i d e s  t h a t

’’When a  l a n d l o r d  h a s  l e t . . . .  any  p r e m i s e s  an d  h i s  t e n a n t ,
n o t  b e i n g  e x p r e s s l y  p r o h i b i t e d  f rom s u b - l e t t i n g ,  s u b l e t s
such  p r e m i s e s  o r  any  p a r t  t h e r e o f  t h e  s u b - t e n a n t s  o f  such  
p r e m i s e s  o r  any p a r t  t h e r e o f  s h a l l  b e  deemed f o r  t h e  
p u r p o s e  o f  t h i s  O r d in a n c e  t o  be  t e n a n t s  o f  t h e  l a n d l o r d . ”

Under  n o rm a l  p r i n c i p l e s  o f  l a n d  law ,  n e i t h e r  p r i v i t y  o f

c o n t r a c t  n o r  o f  e s t a t e  e x i s t s  b e tw e e n  a  l e s s o r  an d  a s u b - t e n a n t 5 t h e

l e s s o r  c a n n o t  sue  a s u b - t e n a n t  f o r  any  b r e a h h e s  o f  c o v e n a n t  b u t  would

sue t h e  t e n a n t  i n s t e a d .  S i m i l a r l y  t h e  s u b - t e n a n t  a c q u i r e s  no r i g h t s

12a g a i n s t  t h e  o r i g i n a l  l a n d l o r d .  T h e r e f o r e  i f  t h e  s u b - l e s s o r  i s

e v i c t e d  f o r  b r e a c h  o f  c o v e n a n t s ,  t h e  s u b - t e n a n t ’ s i n t e r e s t  i n  t h e

11 .  Co. L i t t .  1830 a d .  5 7 6 .

12 .  M ega rry  & Wade, The Law o f  R e a l  P r o p e r t y , 1959> p p . 6 3 6 , 6 9 8 , 704*
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p r e m i s e s  d e t e r m i n e s  a u t o m a t i c a l l y .  T h i s  e n a c tm e n t  h a s  r e v e r s e d  t h e

n o r m a l  l e g a l  p o s i t i o n  so t h a t  i f  a t e n a n t  who h a s  n o t  b e e n  e x p r e s s l y

p r o h i b i t e d  from s u b - l e t t i n g  makes a  g r a n t  t o  a  t h i r d  p a r t y ,  t h e

t h i r d  p a r t y  w i l l  become a  t e n a n t  o f  t h e  l a n d l o r d  -  a  s t a t e  o f

a f f a i r s  w hich  c o u l d  n o t  e x i s t  were  i t  n o t  f o r  t h e  s t a t u t e .

Again  t h e  t i t l e  o f  a n a t i v e  o r  a  n a t i v e  community  i n

N o r t h e r n  N i g e r i a  h a s  b e e n  c o n v e r e d  i n t o  a  " h i g h t  o f  o c c u p a n c y 1' by

t h e  Land T e n u re  Law w h ich  l a y s  down t h a t  a

1" r i g h t  o f  o ccu p a n cy "  means a t i t l e  t o  t h e  u s e  and  
o c c u p a t i o n  o f  l a n d  an d  i n c l u d e s  a  c u s t o m a r y  r i g h t  ..- 
o f  o c c u p a n c y  and  a s t a t u t o r y  r i g h t  o f  o c c u p a n c y . .

' " c u s t o m a r y  r i g h t  o f  o ccu p an cy "  means t h e  t i t l e  o f  a  
n a t i v e  o r  n a t i v e  community  l a w f u l l y  u s i n g  o r  o c c u p y in g  
n a t i v e  l a n d s  i n  a c c o r d a n c e  w i t h  n a t i v e  law and  c u s t o m . '

T h i s  Law a p p l i e s  t o  a b o u t  75i°  ' the l a n d  a r e a  o f  N i g e r i a  and

u n d e r  i t  bOP/o o f  t h e  N i g e r i a n  p o p u l a t i o n  have  become s t a t u t o r y  t e n a n t s .

T h e i r  r i g h t  o f  o c c u p a n c y  may be  f o r  a d e f i n i t e  o r  i n d e f i n i t e  t e r n T "

and  t h e y  may n o t  a l i e n a t e  t i t l e  o r  p o s s e s s i o n  t o  a  n o n - n a t i v e  e x c e p t  w i t h

15t h e  c o n s e n t  o f  t h e  G overno r  . They may s e l l ,  t r a n s f e r  p o s s e s s i o n  o r  

b e q u e a t h  t h e i r  t i t l e  t o  a  b l o o d  r e l a t i o n  who i s  a n a t i v e  b u t  t h e  

t r a n s a c t i o n  i s  n u l l  and  v o i d  u n l e s s  t h e  change  o f  t i t l e  i s  d u l y  r e g i s t e r e d
■ĵ £

w i t h i n  a  p e r i o d  o f  s i x  m o n th s .

13 .  I b i d . S . 2.
1 4 .  I b i d . S . 8 .
1 5 .  I b i d . , T h i r d  S c h e d u l e ,  R e g u l a t i o n  1.
1 6 .  T h i r d  S c h e d u l e ,  Reg. 2 .
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The s t a t u t o r y  t e n a n c y  i n t o  w hich  t h e  c u s to m a r y  i n t e r e s t s

o f  n a t i v e s  have  b ee n  c o n v e r t e d  i s  n o t  t h e  same t h i n g  a s  t h e  " r i g h t s

o f  occupancy" o f  n o n - n a t i v e s  f o r  a l t h o u g h  t h e  same t e rm  i s  u s e d  t o

d e s c r i b e  b o t h  t y p e s  o f  i n t e r e s t s ,  n o n - n a t i v e s  a c q u i r e  t h e i r  r i g h t s

by  f o r c e  o f  t h e  g r a n t  made t o  them by t h e  G overno r  u n d e r  t h e  O r d in a n c e

b u t  n a t i v e s  a c q u i r e  t h e i r  i n t e r e s t s  n o t  by  f o r c e  o f  any  g r a n t  b u t

b e c a u s e  o f  th e  f o r c e  o f  t h e  s t a t u t e  w h ich  c h a n g e d  t h e  n a t u r e  o f  t h e i r

o r i g i n a l  t i t l e  i n t o  a  t e n a n c y .  The i n t e r e s t  o f  a n o n - n a t i v e ,

t h e r e f o r e ,  comes w i t h  t h e  d e f i n i t i o n  o f  a  ’ t e rm  o f  y e a r s  a b s o l u t e *
17

g iv e n  above and  may be any o f  t h e  t r a d i t i o n a l  c l a s s e s ,  w h i l e  t h e

r i g h t s  o f  a  n a t i v e  a r e  an example o f  r e a l  s t a t u t o r y  t e n a n c y .

S i m i l a r l y  l e a s e s  g r a n t e d  u n d e r  t h e  p r o v i s i o n s  o f  o t h e r  O r d i n a n c e s ,

such  as  t h e  M i n e r a l s  O rd in a n c e  o r  t h e  Grown Lands  O r d i n a n c e ,  c a n n o t ,

18a s  Dr. L l i a s  seems t o  hav e  d o n e , L ' c o r r e c t l y  b e  c l a s s i f i e d  a s  

S t a t u t o r y  t e n a n c i e s  b e c a u s e  a l t h o u g h  t h e  O r d i n a n c e s  p r e s c r i b e  how 

t h e y  w i l l  be c r e a t e d ,  t h e i r  e x i s t e n c e  depends  on t h e  g r a n t  b e i n g  made 

and  when so made may be  one o r  t h e  o t h e r  o f  t h e  t y p e s  known t o  g e n e r a l  

law,  as  d e s c r i b e d  a l r e a d y .

( l i )  The mere r i g h t  t o  r em a in  on p r e m i s e s  a f t e r  t h e  d e t e r m i n a t i o n

o f  tn e  te rm  g r a n t e d  i s  n o t  t e n a n c y  s t r i c t o  s e n s u . Such r i g h t  i s  now

19governed  by  t h e  R ec o v e ry  o f  P r e m i s e s  O r d in a n c e  and t h e  Rent

17.  See pp .  a b o v e ,  and  C h a p t e r  7 b e lo w  f o r  a n a l y s i s  o f  t h e
n a t u r e  o f  r i g h t s  a c q u i r e d  u n d e r  t h e  Rent  R e s t r i c t i o n  and  t h e  
Recovery  o f  P r e m i s e s  O r d i n a n c e s .

18 .  S l i a s ,  T .O . ,  N i g e r i a  Land Law and Cus tom, 1953* p .  327f«

1 9 •  1 39 1945* now Cap.  176 o f  Laws o f  t h e  F e d e r a t i o n ,  1 9 5 8 .

1
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R e s t r i c t i o n  O r d in a n c e .  I t  i s  t o  t h i s  t y p e  o f  h o l d i n g - o v e r  t h a t

t h e  te rm ' s t a t u t o r y  t e n a n c y '  a p p l i e s  i n  t h e  E n g l i s h  Rent  A c t s .  The p e r s o n

who rem a in s  i n  o c c u p a t i o n  by  f o r c e  o f  t h e  O r d i n a n c e s  h a s ,  i n  s t r i c t  law ,

no t e n a n c y  a t  a l l s  what he h a s  g o t  i s  a ’ s t a t u s  o f  i r r e m o v a b i l i t y '  -

a  s e c u r i t y  from b e i n g  d i s p o s s e s s e d  by  t h e  f a c t  t h a t  t h e  l a n d l o r d  c a n n o t

r e - e n t e r  and e v i c t  him w i t h o u t  an o r d e r  o f  t h e  C o u r t , ^  and  t h a t  t h e  C o u r t

c a n n o t  make t h e  o r d e r  u n l e s s  one o f  t h e  g ro u n d s  l a i d  down i n  S e c t i o n  13

o r  t h e  Second S c h e d u le  o f  t h e  Rent  R e s t r i c t i o n  O rd in a n c e  i s  p r o v e d  and

2
t h e  C our t  c o n s i d e r s  i t  r e a s o n a b l e  t o  make such  o r d e r .

The t e n a n c y  a c q u i r e d  by  n a t i v e s  u n d e r  t h e  Land and N a t i v e  R i g h t s  

O rd in a n c e  h a s  b e en  g ro u p e d  t o g e t h e r  w i t h  t h e  ' s t a t u s  o f  i r r e m o v a b i l i t y *  

a c q u i r e d  u nder  t h e  Recovery  o f  P r e m i s e s  and t h e  Rent  R e s t r i c t i o n  

O r d in a n c e s  i n  o r d e r  t o  a v o i d  i n t r o d u c i n g  a  t e r m i n o l o g y  n o v e l  t o  

p r o f e s s i o n a l  c l a s s i f i c a t i o n  o f  t h e  r i g h t s  a c q u i r e d  u n d e r  t h e  Rent  

A c t s ,  b u t  t i e  d i s t i n c t i o n  w i l l  b e  made i n  s u b s e q u e n t  d i s c u s s i o n s  w h e r e v e r  

i t  i s  n e c e s s a r y . ^

20 .  No. 1 o f  1946; now Cap. 183 o f  1958* For  d e t a i l e d  a n a l y s i s  o f  
t h i s  s t a t u t o r y  t e n a n c y  s ee  C h a p t e r  9 o f  t h i s  t h e s i s .

1 .  c f .  Ebner  v .  L a s c e l l e s  ( 1 9 2 8 ) 97 L . J . K . B .  4 9 7 j a t  p.^OOj P . O . ,  
p e r  S a l t e r ,  J .

2 .  Rent R e s t r i c t i o n  O r d i n a n c e , S . 13 ( l )
3. Eor Tenancy f o r  L i f e ,  See C h a p t e r  5*
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CHAPTER 4 ? GRANT OE TEN ANCIES.

1. G ran ts  i n  Customary  l a w .

The p r i n c i p l e s  o f  cu s to m ary  law o f  c o n t r a c t  have  n o t  "been 

c o - o r d i n a t e d  i n t o  a  g e n e r a l  t h e o r y  b u t  i t  c a n  be  l a i d  down a s  a  

g e n e r a l  p r o p o s i t i o n  t h a t  eac h  s p e c i f i c  c o n t r a c t  i s  g o v e r n e d  b y  i t s  

own p a r t i c u l a r  r u l e s . ^  Thus t h e  r u l e s  f o r  a  c o n t r a c t  o f  m a r r i a g e  

may d i f f e r  f rom t h o s e  f o r  an agreem ent  r e l a t i n g  t o  t e n a n c i e s .  Even 

i n  E n g l i s h  law,  i t  may be  s a i d  t h a t  t h e  g e n e r a l  t h e o r y  o f  c o n t r a c t  

i s  an i n v e n t i o n  o f  t h e  academ ic  l a w y e r s  who e x t r a c t e d  g e n e r a l

p r i n c i p l e s  f rom t h e  no rm a l  d a i l y  t r a n s a c t i o n s  o f  t h e  members o f  t h e

2
p u b l i c .  But w h a te v e r  t y p e  o f  c o n t r a c t  t h e  p a r t i e s  make i n  c u s to m a r y  

law, t n e r e  m us t ,  a s  i n  E n g l i s h  law, be m u t u a l i t y  o f  c o n s e n t .  The 

g r a n t  o f  t e n a n c y  i n  c u s to m a r y  law d e p e n d s ,  t h e r e f o r e ,  on a  b i l a t e r a l  

agreem ent  b e tw een  t h e  p a r t i e s .  By t h i s  a g re e m e n t  t h e  t e n a n t  i s  g iv e n  

th e  r i g h t  t o  e x c l u s i v e  p o s s e s s i o n  and u s e  o f  t h e  l a n d . ^  In  c u s to m a r y  

1' w t h i s  does  n o t  n e c e s s a r i l y  imply  a r i g h t  t o  e v e r y t h i n g  t h a t  grows 

on t h e  land*  t h e  g r a n t e e  may have o n l y  i n  aw oke , a  l a n d  w h ich  he i s  

t o  c u l t i v a t e  b u t  n o t  t o  " lo o k  up" t o  t h e  f r u i t  t r e e s  g ro w in g  on i t .

1 .  c f  E l i a s x  H a t a r e  o f  A f r i c a n  C u s tomary Law, p p .  144-155*?
Lewis,  I . M . :  " C l a n s h i p  and C o n t r a c t  i n  n o r t h e r n  S o m a l i l a n d " ,  (1959) 
A f r i c a  234* Pud g e n e r a l  p r i n c i p l e s  c o u l d  be  d e d u c ed  f rom  t h e s e  
p a r t i c u l a r  r u l e s .

2. C e s h i r e  and P i f o o t .  The Law o f  C o n t r a c t , 5dh e d .  195$? p p . l 9 f f .
ha *e t r a c e d  t h e  dev e lo p m en t  o f  modern E n g l i s h  law o f  c o n t r a c t  t o  t h e  
w r i t i n g s  o f  t h e  F re n c h  j u r i s t s ,  P o t h i e r ,  and  t h e  German, S a v ig n y .

3. A p r i n c i p l e  o f  t h e  g e n e r a l  law i s  t h a t  a p e r s o n a l  r i g h t  o f  o c c u p a t i o n  
g i v e s  t h e  o c c u p i e r  no e s t a t e  i n  t h e  l a n d  an d ,  t h e r e f o r e ,  he i s  n o t
a t e n a n t s  See B i c k e r s t e t h  v .  Shann (1936)  A.C.  290 a t  p .  299? p e r  
Lord Laugham.
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G e n e r a l l y  i t  i s  t h e  p r o s p e c t i v e  c u s to m a r y  g r a n t e e  who t a k e s  

t  e i n i t i a l  s t e p  i n  t r y i n g  t o  o b t a i n  t h e  l a n d :  when he a p p r o a c h e s  t h e

p r o s p e c t i v e  g r a n t o r  he  must s a t i s f y  t h e  l a t t e r  e i t h e r  o f  t h e  p u r p o s e  

f o r  which th e  l a n d  i s  r e q u i r e d  o r  o f  t h e  d u r a t i o n  o f  t h e  t e n a n c y ,

Where t h e  d u r a t i o n  i s  f i x e d ,  t h e  p e r i o d  i s  n o t  c a l c u l a t e d  w i t h  t h e  

m e t i c u l o u s  a c c u r a c y  o f  E n g l i s h  lawn’s i t  i s  a lw a y s  r e c k o n e d  w i t h  

r e f e r e n c e  to  t h e  p u r p o s e  o f  t h e  g r a n t .  I n  c u s to m a r y  la w ,  a s  u n d e r  t h e  

g e n e r a l  law, t h e  g r a n t  must n o t  he  made f o r  a  p u r p o s e  w h ich  i s  i l l e g a l .  

F u r t h e r ,  f o r  t h e  g r a n t  t o  he  v a l i d ,  i t  must  h e  shown t h a t  i t  was made 

w i t h  t h e  e x p r e s s  o r  i m p l i e d  c o n s e n t  o f  t h e  p e r s o n  o r  c o r p o r a t e  g roup  

o f  p e r s o n s  e n t i t l e d  t o  occupy and u s e  t h e  l a n d .  A p r o s p e c t i v e  g r a n t e e  

must  t h e r e f o r e  t a k e  c a r e  t o  s e e  t h a t  t h e  g r a n t  i s  made i n  t h e  p r o p e r  

way and hy a g r a n t o r  c a p a b l e  o f  c r e a t i n g  t h e  i n t e r e s t ,  i f  t h e  g r a n t  i s  

n o t  t o  he a v o id e d .  The p r o p e r  way and t h e  a b i l i t y  t o  c r e a t e  t h e s e  

i n t e r e s t s  i n  c u s to m a ry  law w i l l  now he c o n s i d e r e d .

2 .  G r a n to r s  and G r a n t e e s .

In  g e n e r a l  a p e r s o n  c a p a b l e  o f  c r e a t i n g  a  t e n a n c y  may a l s o  become 

a  g r a n t e e .  Under n a t i v e  law and cus tom t h e  power  o f  a l i e n a t i o n  o f  l a n d  

and o f  c r e a t i n g  t e n a n c i e s  i s  v e s t e d  i n  t h e  p e r s o n  who i s  e n t i t l e d  t o  

p o s s e s s  t h e  l a n d .  To d e t e r m i n e  t h a t  p e r s o n  t h e  t y p e  o f  l a n d  i n  which  

t h e  i n t e r e s t  i s  s o u g h t  t o  he a c q u i r e d  must h e  c o n s i d e r e d  -  i . e .  i t  must  

he  d i s c o v e r e d  w h e th e r  t h e  l a n d  i s  i n d i v i d u a l  p r o p e r t y  o r  w h e t h e r  i t  b e l o n g s

4 .  But u n d e r  S.A o f  t h e  Crown Lands O r d in a n c e  l e a s e s  o f  Crown l a n d  may 
he g r a n t e d  to  a  n a t i v e  o f  N i g e r i a  f o r  an i n d e f i n i t e  p e r i o d .  F u r t h e r ,  
r i g h t s  o f  occupancy  g r a n t e d  u n d e r  S . 8 o f  t h e  Lands  and  N a t i v e  R i g h t s  
O rd in an ce  (now S . 8 o f  t h e  Land Tenure  Law 1962) may h e  f o r  a
d e f i n i t e  o r  f o r  an i n d e f i n i t e  t e r m .



t o  a c o r p o r a t e  g ro u p ,  and i f  i t  d o e s ,  who c o m p r i s e  t h e  c o r p o r a t e  

g ro u p .  C o n s id e re d  i n  t h i s  way t h e  p e r s o n s  c a p a b l e  o f  g r a n t i n g  

cu s to m a ry  t e n a n c i e s  i n c l u d e :

(a)  C h i e f s ,  E m ir s ,  and Heads o f  C o r p o r a t e  g r o u p s .

(b)  I ember o f  a c o r p o r a t e  g r o u p ,  s u b j e c t  t o  c o n s e n t  o f  t h e  g r o u p .

(c )  I n d i v i d u a l  o c c u p i e r .

( a ) C : i e f s ,  E m ir s ,  o r  Heads o f  C o r p o r a t e  G roups .

I t  h a s  b e s n  shown above  t h a t  p r i v a t e  r i g h t s  i n  l a n d  may e x i s t  

c o n c u r r e n t l y  w i t h  t h e  r i g h t s  o f  a  c o r p o r a t e  g r o u p :  t h a t  an i n d i v i d u a l

may be e x e r c i s i n g  c e r t a i n  r i g h t s  i n  l a n d  w h i l e ,  a t  t h e  same t i m e ,  t h e  

f a m i l y  or  any o t h e r  s o c i a l  o r  p o l i t i c a l  u n i t  o f  w hich  he  i s  a  member 

may have o t h e r  i n t e r e s t s  i n  t h e  same l a n d .  But  i n  e v e r y  c a s e  o f  

a l i e n a t i o n  o f  i n t e r e s t s  i n  any  l a n d  p o s s e s s e d  b y  a, c o r p o r a t e  g ro u p ,  

w h e th e r  th e  a l i e n a t i o n  be b y  way o f  s a l e  o r  g r a n t  o f  t e n a n c y ,  t h e  

C h i e f  o r  t h e  head  o f  t h e  g roup  i s  t h e  c o n v e n i e n t  o rg an  f o r  n e g o t i a t i o n s .  

T h i s  a d m i n i s t r a t i v e  p o s i t i o n  o f  such  h e a d s  must  b e  d i s t i n g - p i s h e d  from 

t h e i r  s o c i a l  s t a t u s .  A g a in ,  d i s t i n c t i o n  must  be  drawn b e tw e e n  t h e  

p r o p r i e t a r y  and j u r i s d i c t i o n a l  a s p e c t s  o f  l a n d  t e n u r e :  t h e  f o r m e r

c o u ld  be a l i e n a t e d  e i t h e r  b y  o u t r i g h t  s a l e  o r  b y  g r a n t  o f  t e n a n c y  b u t  

t h e  j u r i s d i c t i o n a l  a s p e c t  o f  l a n d  a t t a . c h e s  t o  and  r u n s  w i t h  t h e  l a n d ,

e x c e p t  i n  t h e  c a s e  o f  o u t r i g h t  a l i e n a t i o n  b e tw e e n  one C h i e f  and  a n o t h e r
5

o f  t h e  s t a t u s . "  What t h e  C h i e f  o r  any o t h e r  h e a d  h a s  g o t ,  w i t h  r e g a r d .

5. c f .  O l l e n n u ,  3. i n  A y i s i  v .  Sakviam abea  (1967)  3 W.A.L.R.  92, Ghana.
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t o  l a n d  p o s s e s s e d  "by a  g r o u p ,  i s  j u r i s d i c t i o n a l  power  n o t  p r o p r i e t a r y

r i g h t s  over  such  l a n d .  As V i s c o u n t  H a ld an e  c o r r e c t l y  o b s e r v e d ,

'The  C h i e f  i s  o n l y  an a g e n t  t h r o u g h  whom t h e  t r a n s a c t i o n  
i s  t o  t a k e  p l a c e ,  and he i s  t o  b e  d e a l t  w i t h  a s  
r e p r e s e n t i n g  n o t  o n ly  h i s  own b u t  o t h e r  i n t e r e s t s  
a f f e c t e d . "6

The d e s c r i p t i o n  o f  t h e  C h i e f ’ s p o s i t i o n  a s  t h a t  o f  an a g e n t  i s

r e l e v a n t  b e c a u s e  i f  t h e  a g e n t  e x c e e d s  h i s  a u t h o r i t y  t h e  t r a n s a c t i o n
7

may be av o ided  b y  t h e  p r i n c i p a l .  The p r i n c i p a l ,  i n  t h i s  r e s p e c t ,

i s  t h e  group e n t i t l e d  t o  p o s s e s s  t h e  l a n d  and  t h e  C h i e f ,  i n  g r a n t i n g  

a t e n a n c y  i s  bound t o  o b s e r v e  t h e  n a t i v e  law and cu s to m  from w hich  he 

d e r i v e s  h i s  a u t h o r i t y .

B e fo re  m aking  t h e  g r a n t  t h e  C h i e f  i s  bound t o  c o n s u l t  and 

o b t a i n  the  c o n s e n t  o f  h i s  C o u n c i l  made up o f  t h e  h e a d s  o f  v a r i o u s  

s u b - u n i t s  u n d e r  him. These  h e a d s ,  on t h e  o t h e r  h an d ,  a r e  bound to  

c o n s u l t  and o b t a i n  t h e  o p i n i o n  o f  t h e  members o f  t h e  g ro u p  w hich  t h e y  

r e p r e s e n t .  The l e g a l i t y  o f  any g r a n t  made b y  t h e  C h i e f  d ep en d s  upon 

w h e th e r  th e  c o n s e n t  o f  h i s  c o u n c i l  was o b t a i n e d .  T h i s  i s  amply 

i l l u s t r a t e d  by  t h e  e v i d e n c e  g iv e n  b e f o r e  t h e  N o r t h e r n  N i g e r i a  Lands 

Committee" on Monday, 1 s t  J u n e ,  1908, by  S i r  S .R .  Menendez,  t h e

6. Amodu T i j a n i  v .  S ec .  S o u t h e r n  P r o v i n c e s  ( l 9 2 l )  3 N .L .R .  a t  p .  58 
o f  C i e f  B asse : / .  Luke Ephraim o f  C a l a b a r  i n  ~W". A.L.C ., M in u te s  o f  
E v id en c e , F r i d a y ,  June  3? para ,.  12573? t h a t  t h e  C h i e f  o r  f a m i l y  h e ad  
must c a l l  t h e  p r i n c i p a l  members o f  each  f a m i l y  and  o b t a i n  t h e i r  
s a n c t i o n  b e f o r e  g i v i n g  o u t  oommunal l a n d .

7 .  But the  a n a l o g y  must n o t  be push ed  to o  f a r  f o r  a g e n c y  i t s e l f  i s  a 
l e g a l  c o n c e p t  w hich  c a n n o t  f u l l y  d e s c r i b e  t h e  p o s i t i o n  o f  t h e  
C h ie f  who a l s o  h a s  some i n t e r e s t  ( a s  o t h e r  members o f  t h e  g ro u p )  i n  
t h e  lan d ,

8 .  Cd. 5103, of 1910 .
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C h i e f  J u s t i c e .  A member o f  h i s  Com m it tee ,  Mr. Temple ,  a s k e d ,

"Can a  c h i e f  n o t  a l l o w  a  member o f  a n o t h e r  
n e i g h b o u r i n g  t r i b e  t o  s e t t l e  on t h e  l a n d  o f  
h i s  own t r i b e ? "

The l e a r n e d  C . J .  r e p l i e d ,

"Only w i t h  t h e  c o n s e n t  o f  a l l  t h e  C h i e f s .  I n  t h e  
e v e n t  o f  a  s t r a n g e r  coming i n ,  a  C o u n c i l  o f  t h e  
community h a s  t o  s e t t l e  t h a t  q u e s t i o n . " - '

Wuen a n o t h e r  member o f  t h e  Commit tee ,  Mr. S t r a c h e y ,  a s k e d ,

"S u p p o s in g  t h a t  a  d e s i r a b l e  s t r a n g e r  came a l o n g  
who, i t  was t h o u g h t ,  would add t o  t h e  w e a l t h  
o r  s t r e n g t h  o f  t h e  t r i b e ,  c o u l d  t h e  C h i e f  p r o v i d e  
a p l a c e  f o r  t h a t  s t r a n g e r  on t h e  t r i b a l  l a n d s ? " 3 ^ J

S i r  S .R .  Menendez*s r e p l y  was,

"Not on h i s  own i n i t i a t i v e .  I t  w ou ld  have  t o  be  
r e f e r r e d  t o  t h e  C o u n c i l .

In  some p l a c e s  such  a s  B e n in ,  i t  i s  s a i d  t h a t  t h e  C h i e f  owns t h e

12l a n d .  Sucn a  s t a t e m e n t  s u g g e s t s  t h a t  he h a s  u n l i m i t e d  p o w ers  o f

g r a n t i n g  t e n a n c i e s  o r  o f  o t h e r w i s e  d e a l i n g  w i t h  t h e  l a n d  a s  he

l i k e s .  Such an a p p r o a c h ,  however ,  i s  m i s l e a d i n g  b e c a u s e  i t  c o n f u s e s

t h e  p r o p r i e t a r y  a s p e c t  o f  l a n d  t e n u r e  w i t h  t h e  de f a c t o  j u r i s d i c t i o n a l

c o n t r o l  which t h e  C h i e f  e x e r c i s e s  w i t h  t h e  c o n s e n t  o f  t h e  c o r p o r a t e

group which he r e p r e s e n t s .  As A"0 Ogunshave h a s  r e c e n t l y  p o i n t e d  o u t ,

" t h e  paramount  r u l e r  was t h e  spokesman o f  d e c i s i o n s  a r r i v e d  a t  by t h e

13t h e  C o u n c i l  o f  C h i e f s  and e l d e r s . " -'' I f  a  c h i e f  d e a l s  i n  l a n d  o v e r

9- I b i d . p a r a .  114.
1 0 . I b i d . p a r a .  1 2 1 .
1 1 . I b i d . p a r a .  121.  c f .  O l l e n n u ,  J .  i n  A l l o t e v  v .  Abrahams (1953)  3

W.A.L.E. 280 a t  p . 286.
1 2 . W.A.L.C. , s u p r a , C o r r e s p o n d e n c e , p . 168 .  b y  Iyamu and  O r o f i s i .

1 3 . *The A f r i c a n  P e r s o n a l i t y "  i n  t h e  E n c o u n t e r , J u l y  I 96 I ,  p .  4 6 .
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w hich  he h a s  mere j u r i s d i c t i o n a l  c o n t r o l  w i t h o u t  t h e  c o n s e n t  o f  t h e

C o u n c i l ,  t h e  t r a n s a c t i o n  may he v o id  o r  v o i d a b l e  d e p e n d in g  011 w h e t h e r

he p u r p o r t e d  t o  e x e r c i s e  p r i v a t e  r i g h t s  o r  t o  a c t  on b e h a l f  o f  t h e

group  w h i l e  n e g o t i a t i n g  f o r  t h e  t r a n s a c t i o n .  The C h i e f  l i k e  any  o t h e r

h e a d ,  h a s  o f  c o u r s e ,  t h e  r i g h t  t o  b i n d  t h e  g ro u p  i n  r o u t i n e  m a t t e r s ,

14b u t  b o r ro w in g  money t o  improve t h e  c o r p o r a t e  l a n d  ‘ o r  g r a n t i n g  o f

t e n a n c i e s  w i t h o u t  c o n s u l t a t i o n  i s  n o t  a  r o u t i n e  m a t t e r .  I f ,  how ever ,

t h e  C h i e f ' s  a c t i o n  i s  a c q u i e s c e d  in  by members o f  t h e  g roup  t h e

15g r a n t  w i l l  be v a l i d ,  '

I n  p r a c t i c e  t h e  members o f  t h e  g roup  u s u a l l y  a c q u i e s c e  i n  

and t h e  C o u r t  may r e a d i l y  s a n c t i o n  th e  g r a n t  o f  l a n d  made by  a  c h i e f  

t o  s t r a n g e r s  f o r  p u r p o s e s  o f  f a rm in g  f o r  a s h o r t  p e r i o d  e s p e c i a l l y  

i f  h i s  a c t i o n  i s  c a p a b l e  o f  r e a s o n a b l e  e x p l a n a t i o n  t o  t h e  s a t i s f a c t i o n  

o f  t h e  members o f  t h e  g ro u p .  ~ The g roup  n o r m a l l y  w i l l  r e s i s t  

v i g o r o u s l y  any p u r p o r t e d  l e a s i n g  o f  " t i t l e "  l a n d  which  i s  d e d i c a t e d  t o  

a  d e i t y  o r  any l a n d  o c c u p i e d  by th e  C h i e f  i n  h i s  o f f i c i a l  c a p a c i t y .

T h is  i s  b e c a u s e  t h e  l i f e  o f  t h e  p eo p le  i s  t h e o r e t i c a l l y  bound up w i t h  

such  l a n d .  A new p e o p l e  and a  ; s t r a n g e  d e i t y  c a n n o t  be  i n t r o d u c e d  

t h e r e o n  w i t h o u t  t h e i r  a p p r o v a l ,  n o r  can t h e  c h i e f  d e p r i v e  h i s  

s u c c e s s o r s  i n  o f f i c e  o f  t h e  u s e  o f  th e  l a n d .  F u r t h e r ,  where  t h e

1 4 . Aralawon v .  Anomire ( 1940 ) 15 N.L.H.  90.

1>. I f e n a  I f e n a  Kenshaw v .  Eenshaw and C .F .A .O . ( 1 9 2 7 ) 7 N .L .R .  77*

13. 1 i e f  5yo A r c h ib o n g  & O rs .  v .  Etubom Ededem A r c h ib o n g  & O rs .  (1947)  
13 N .L .R .  1 1 7 .
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l a n d  i s  a l r e a d y  in  o c c u p a t io n  o f  a  member o f  t h e  group who h a s  no

a b s o l u t e  r i g h t s  t h e r e t o ,  h i s  c o n se n t  t o  g r a n t i n g  t h e  t e n a n c y  must a l s o

17be o b ta in e d  o therw ise  such a  g r a n t  w i l l  be v o i d .

( i i )  Grants  by th e  Gover n o r / Min i s t e r .  The power o f  c h i e f s  t o  g r a n t

t e n a n c i e s  e x i s t  s id e  by s i d e  w i th  t h a t  o f  t h e  Governor ( in  p r a c t i c e ,

t h e  Regional  M i n i s t e r  o f  Lands) to  l e a s e  Grown l a n d s  w i t h i n  t h e  Region

a s  w e l l  as  the  G overnor -G enera l '  s power to  g r a n t  m in ing  l e a s e s  i n  a l l

t e r r i t o r i e s .  Grants  made u n d e r  th e  Crown Lands O rd inance  a r e  i n v a r i a b l y

s i m i l a r  to  l e a s e s  i n  E n g l i s h  law and, p r im a  f a c i e , such g r a n t s  a r e

governed by the  g e n e r a l  law o f  N i g e r i a .  There  i s  n o t h i n g  i n  th e  O rd in an ce ,

however , to  p re v e n t  such a g r a n t  b e in g  made s u b j e c t  t o  n a t i v e  law and

custom. As a m a t t e r  o f  f a c t ,  S . 4 o f  th e  Crown l a n d s  O rd inance

p r o v i d e s  t h a t  a l e a s e  t o  a n a t i v e  o f  N i g e r i a  may be f o r  an i n d e f i n i t e

p e r i o d  and the  Land and N a t iv e  R i g h t s  Ordinance  (now th e  Land Tenure

Law) a p p l i c a b le  to  N o r th e rn  N i g e r i a  p e r m i t s  t h e  g r a n t i n g  o f  r i g h t s  o f

18occupancy ( t o  any body) f o r  an i n d e f i n i t e  t e r m .  A l e a s e  f o r  an

19i n d e f i n i t e  p e r io d  i s  i n v a l i d  i n  th e  law o f  E ng land  which  i s  t h e  b a s i s  o f

17« c f .  Ollennu J .  in~0blee~  v .  Armah & An or"] (1958) 3 W.A.L.R. 484? Ghana. 
But occupa t ion  o f  communal l an d  by a  member does n o t  d e p r i v e  th e  group 
as such (as  d i s t i n c t  from th e  C h ie f  w i t h  c o n s e n t  o f  t h e  group)  from 
a l i e n a t i n g  th e  u se  o f  th e  l and  b ecau se  t h e  o ccu p y in g  member h a s  no 
p r i v a t e  r i g h t s  v i s  a  v i s  t h e  group* See Webber J  i n  E fena  Henshaw v 
E l i j a h  Henshaw (1927) 8 N.L.R.  77 a t  p .  7P*

18.  Land and N a t iv e  R ig h t s  Ordinance (Cap. 96 o f  1958) S . 8.
Land Tenure Law, 1962, S . 8.

19* Megarry & Wade: The Law o f  Real  P r o p e r t y ,  2nd.  ed .  p p . 609* 618-9*
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t h e  g enera l  law o f  N i g e r i a ;  i t  i s ,  t h e r e f o r e ,  a r g u a b l e  t h a t  i f  suoh 

a  g r a n t  i s  made to  a  N i g e r i a n ,  i t  shou ld  be  c o n s t r u e d  a c c o r d i n g  t o  

customary law so f a r  a s  t h e  r u l e s  o f  t h a t  law do n o t  c o n f l i c t  w i th  th e  

e x p re s s  p r o v i s i o n s  o f  th e  O rd inances  o r  o f  t h e  Law. T h is  i s  b e c a u s e  

u n d e r  the High C our t  Laws ( a s  e x p la in e d  i n  C h a p te r  l )  n a t i v e  law i s  t h e  

p r im ary  law a p p l i c a b l e  to  N i g e r i a n s  and i n d e f i n i t e n e s s  o f  t h e  t e rm  l e n d s  

f o r c e  to the  argument t h a t  t h e  t r a n s a c t i o n  i s  n o t  t o  be  g o ve rn ed  

e x c l u s i v e l y  by th e  g e n e r a l  law.

The p o i n t  i s  m ere ly  o f  academic i n t e r e s t  b e c a u s e  i n  p r a c t i c e  

t h e  g ra n t s  made u n d e r  th e  O rd inances  o r  t h e  Law a r e  a lw ays  f o r  a  f i x e d  

term and from t h e  word ing  o f  th e  documents , i n v a r i a b l y  s u b j e c t  t o  the  

g e n e r a l  law.

( i i i )  Gran ts  by  Family  heads  and Family  g ro u p s .

Normally th e  u n i t  o f  l a n d - h o l d i n g  th r o u g h o u t  N i g e r i a  i s  the

20f a m i ly ,  c o n s e q u e n t ly  most o f  th e  t e n a n c i e s  a r e  o f  f a m i l y  l a n d s .  The 

head of  a f a m i ly  may o r  may n o t  be a C h ie f  b u t  w h a te v e r  h i s  p o l i t i c a l  

s t a t u s  the  l e g a l  p o s i t i o n  i s  n o t  a f f e c t e d *  he c o n t r o l s  t h e  o c c u p a t i o n  

and use  of f a m i ly  l a n d  by members and by s t r a n g e r s . ^  I n  c a s e  o f

g r a n t  of  t e n a n c i e s  he canno t  a c t  a lo n e :  he must c o n s u l t  and g e t  t h e

20.  Green: Ibo V i l l a g e  A f f a i r s , pp . 33-34$ Land Tenure  i n  an Ib o  V i l l a g e , 
A j i s a f e :  Laws and Customs o f  th e  Yoruba P e o p l e , pp .  6-7$ c f .
Coker: Family P r o p e r t y , p .  23: "The e n t i r e  economic sy s tem s  o f
the  people  o f  N i g e r i a  i s  most c l o s e l y  r e l a t e d  t o  t h e  f a m i l y  and th e  
n a t iv e  laws and customs r e l a t i n g  t o  l a n d - h o l d i n g  a r e  a  v e r y  
s u b s t a n t i a l  p o r t i o n  o f  f a m i ly  law i n  n a t i v e  j u r i s p r u d e n c e " .  See 
a l s o  W.A.L.C. p a r a s .  12,573? 14*659? & 1 4 ? 6 6 l .

1 .  P o l ic y  f o r  Land, E.R. S e s s i o n a l  Pap e r  No. 7 o f  1953? p a r a .  3$ No. 30 o 
1955, p a r a .  3.
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approva l  o f  th e  a d u l t  members o f  th e  f a m i l y ,  so t h a t ,  i n  f a c t ,  i t  i s  

t h e  group a c t i n g  t h ro u g h  th e  h e ad ,  t h a t  makes t h e  g r a n t ,  and n o t  th e  

head  h im s e l f^

As Chubb c o r r e c t l y  o b s e rv e d ,

" I t  can be s t a t e d  q u i t e  c a t e g o r i c a l l y  t h a t  no s i n g l e  
p e rson  h as  t h e  r i g h t  t o  a l i e n a t e  t h e  u se  o f  f a m i l y  l a n d . " ^

T his  i s  because  n e i t h e r  t h e  head  n o r  a n y k > th e r  member o f  t h e  f a m i l y

h as  any s e p a r a t e  o r  a l i e n a b l e  i n t e r e s t  i n  t h e  l a n d  h e l d  by  t h e  f a m i l y  
5

a s  a group. Where such  l a n d  i s  a l i e n a t e d  by  t h e  head  w i t h o u t

c o n s u l t i n g  an im p o r t a n t  member o f  th e  f a m i l y ,  t h e  g r a n t  may be  a v o id e d  

by the  member who was n o t  c o n s u l t e d , ^  b u t  any u n e x p la in e d  d e l a y  by 

him in  a s s e r t i n g  h i s  r i g h t  may amount t o  an a f f i r m a t i o n  o f  t h e  g r a n t  

even i f  the  p e r i o d  p r e s c r i b e d  by g e n e r a l  law f o r  l i m i t a t i o n  o f  a c t i o n s

2 . Under modern c o n d i t i o n s  c o n s e n t  o f  th e  n a t i v e  A u t h o r i t y  i s  a l s o  
r equ i red*  See H a i ley *  N .A . ,  P t . I I I .  p .  145* fo r  I j e b u ,  Egba, and 
Ik a  N.As. Also  E .R .L .N .  No. 356 o f  1959* Igbo—E t i t i  D i s t r i c t  
Council  ( A l i e n a t i o n  o f  L and ) ,  Bye-Laws, 1959.  E .R .L .N .  No. 370 o f  
1959* I z i  D.C. ( A l i e n a t i o n  o f  Land) Bye-Laws, 1959* Both made 
under S. 86 o f  t h e  E .R .  L o ca l  Government Law, 1955*

3. B e l lo  Adedubu v .  Maka.juola (1944) 10 W.A.C.A. 33, See a l s o  P o l i c y  f o r  
Land, E.R. S e s s i o n a l  P a p e r * No. 7 o f  1953, p a r a .  6 , No. 3 o f  1955, 
p a ra .  5* o f .  Lord Maugham i n  Sakariyawo Oshodi v  Brimah Balogun &
Ors. (1934) 4 W .A .C .A . l ,  a t  p .3« " I t  i s  beyond d i s p u t e  t h a t  t h e  
headman by h i m s e l f  had  no r i g h t  o f  a l i e n a t i o n ,  b u t  i t  seems now to
be w e l l  s e t t l e d  i n  Lagos t h a t  l a n d  c o u ld  be  a l i e n a t e d  even by  a  
domestic  w i th  th e  c o n s e n t  o f  t h e  Oshodi f a m i l y " .

4 .  Chubb, L .T .s  Ibo Land T e n u r e , p a r a .  32.
5 . Coker v .  Coker ( l9 3 8 )  14 N.L.R. 83#
6 . Agagran v .  O lu sh i  ( 1 9 0 7 ) 1 N .L .R .6 7 5 B assey  v .  E t e t a  (193$)  4 W.A.C.A,

153. Kwesi Manko & O rs .  v .  Bonso & O rs .  (1936) I .A .C .A .  6 2 . ,  Edmund, v .
Ferguson  (1939) 5 . W.A.C.A. 113.  Bello~Adedubu v .  M akan juo la  (1944)
10 W.A.C.A. 33, Yesufu  Esan & O rs .  v .  Bakare  Faro  & AnorT ( l9 4 7 )
12 W.A.C.A. 134* c a s e s  o f  s a l e  b u t  t h e  p r i n c i p l e  i s  n o t  a f f e c t e d .
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h a s  n o t  e x p i r e d .  I t  does  n o t  a p p e a r  t h a t  6he n o t i c e  o f  a family-

m e e t in g  t o  approve  o f  t h e  t r a n s a c t i o n  n e e d  be  g iv e n ,  o r  t h a t  any 

m e e t in g  n e e d  be h e l d  a t  a l i i  a  g r a n t  may s t i l l  be v a l i d  i f  t h e  

f a m i ly - h e a d  c o n s e n t s  and g e t s  t h e  a p p r o v a l  o f  e v e ry  e l i g i b l e  member 

s e p a r a t e l y .  On th e  o t h e r  han d ,  a  f a m i l y —head  i s  an i n d i s p e n s a b l e  

f i g u r e  i n  t h e  a l i e n a t i o n  o f  f a m i l y  l a n d  and i f  h i s  c o n s e n t  t o  such  

a l i e n a t i o n  i s  n o t  o b t a i n e d  t h e  g r a n t  i s  i n v a l i d .  I t  c an ,  however ,  be
3

p ro v ed  by  e x t r i n s i c  e v id e n c e  t h a t  he c o n c u r r e d  t o  such a  t r a n s a c t i o n .

A p ro b lem  which h a s  n o t  been  f i n a l l y  s o lv e d  i s  w h e th e r  th e  

a l i e n a t i o n  o f  f a m i l y  l a n d  by  way o f  s a l e  o r  l e a s e  w i th o u t  t h e  

c o n c u r r e n c e  o f  t h e  e l i g i b l e  members o f  a  f a m i l y  v o id  a b i n i f i o  o r  

m ere ly  v o i d a b l e  by  a  d i s s e n t i e n t  member. T h is  problem was n o t i c e d
9

by t h e  W.A.C.A. b u t  l e f t  u n r e s o l v e d  i n  Olowu v .  De lasu  . The s o l u t i o n

i s  more d i f f i c u l t  i n  Ghana where t h e  ^ I n c o n s i s t e n c y  o f  t h e  d e c i s i o n s  i s

more p ro n o u n ce d i  th e  c o u r t s  h o l d i n g  i n  some c a s e s  t h a t  a l i e n a t i o n

w i th o u t  c o n s e n t  i s  m ere ly  v o i d a b l e ^  b u t  i n  o t h e r s  t h a t  i t  i s

v o i d  ab i n i t i o l ^ The t e n d e n c y  o f  t h e  N i g e r i a n  C o u r t s  i s  t o  r e g a r d

such a l i e n a t i o n  w i th o u t  c o n s e n t  o f  t h e  f a m i l y  a s  b e i n g  v o i d a b l e , n o t

12v o i d .  Thus i n  Agagran v .  O lu s h i  t h e  P u l l  C ou r t  h e l d  t h a t  t h e  s a l e  o f

7 .  Agagran v .  O lu sh i  (1907) 1 N .L .R .  67; o f  O l len nu  J  i n  A l l o t e y  
vT Abrahams ( l9 57 )  3 W.A.L.R. 280.

8 . c f .  Q l l e n u  J  i n  A l l o t e y  v .  Abrahams, s u p r a .
9- (1955) 13 W.A.C.A. 662, e s p e c i a l l y  a t  p .  663 .
10 .  e . g .  Kwesi Manko & O rs .  v .  Bonso & O rs .  (1936) 3 W.A.L.A. 62, 

a p p r o v i n g  Q uass ie  B a y a id ie  v .  Kwamima Mensah, P .C .L .  150> b o l h  
Ghana.

11.  e . g .  A g a f o a t s e  Agbloe I I  & O rs .  v .  Sappor  & O rs .  (1947) 12 W.A.C.A. 
187 Thompson v .  Mensah (1957) W.A.L.R. 240*

1 2 . (1907) 1 N .L .R .  157.
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f a m i ly  l an d  w i th o u t  the  c o n s e n t  o f  a member o f  th e  f a m i l y  whose 

consen t  i s  n e c e s s a r y  was v o i d a b l e  by t h a t  member. T h is  d e c i s i o n  

h a s  t e e n  fo l lo w e d  in  a  number o f  su b seq uen t  c a s e s . ^  S i m i l a r l y ,

i n  Johnson v .  Onisiwo & O r s .~^  t h e  W.A.C.A. h e l d  t h a t  t h e  l e a s e  o f  

f a m i ly  l a n d  w i th o u t  th e  c o n s e n t  o f  an i m p o r t a n t  member o f  t h e  f a m i ly  

was v o id ab le  by t h a t  member, b u t  t h a t  t h e  t r a n s a c t i o n  was n o t  v o id  

ab i r . i t i o .  F u r t h e r ,  a g i f t  o f  such l a n d  w i t h o u t  c o n s e n t  a s  w e l l  a s  

a  mortgage o f  i t  by th e  donee i s  v o i d a b l e  by  t h e  non—c o n s e n t i n g  

m e m b e r s .^

16On th e  o t h e r  hand ,  i n  Adewuyin & O rs .  v .  I s h o l a  & O rs .  

t h e  p l a i n t i f f s  and th e  f i r s t  f o u r  d e f e n d a n t s  were members o f  t h e  same 

fam i ly  a t  Ib ad a n ,  Western N i g e r i a .  The f i r s t  f o u r  d e f e n d a n t s ,  a s  

a c c r e d i t e d  r e p r e s e n t a t i v e s  o f  t h e  f a m i ly ,  w i t h  power t o  l e a s e  and 

d e a l  w i th  f a m i ly  l a n d ,  g r a n t e d  a  l e a s e  t o  one O d u to la ,  t h e  f i f t h  

d e fe n d a n t ,  a  N i g e r i a n  b u s i n e s s  man. L a t e r ,  a f t e r  th e  O l u b a d a n - i n -  

Council  had l i f t e d  a  ban p r e v i o u s l y  imposed on l e a s i n g  l a n d  t o  a l i e n s ,  

a Lebanese b u s i n e s s  man p r e p a r e d  a l e a s e  o f  t h e  same l a n d ,  and  go t  t h e  

f i r s t  f o u r  d e f e n d a n t s  to  e x e c u te  i t  i n  h i s  f a v o u r .  He t h e n  to o k  

p o s s e s s i o n  o f  t h e  l a n d  and e r e c t e d  a s u b s t a n t i a l  b u i l d i n g  t h e r e o n .

1 3 . e . g .  Belo Adedubu v .  Maka.juola (1944) 10 W.A.C.A. 33* Esan & O rs .  v .  
Faro  & An o r . (1947) 12 W.A.C.A. 135 9 Onwuka & Anor.  v .  A b r ib a  Clan 
C ounc i l  & Ors .  (1956) 1 E .N .L .R .  1 7 5 Late . ju  v .  Lanchun (l95&) W.N.L.R. 
106; A denj i  v .  Saka L i s u  (1958) 3 F .N .L .R .  104.

1 4 . (1 9 4 3 )  9 W.A.C.A. 189.
1 5 . E r i k i t o l a  v .  Salami A l i i  ( l 9 4 l )  16 N .L .R .  5 6 .
16. (1958) W.N.L.R. 110.



2 2 9 .

A f t e r  O d u to la ,  t h e  f i f t h  d e fe n d a n t  had s u c c e s s f u l y  sued  t h e  Lebanese  

m erchant  f o r  r e c o v e r y  o f  p o s s e s s i o n ,  t h e  p r e s e n t  p l a i n t i f f s  s t a r t e d  

t h i s  a c t i o n  to  s e t  a s i d e  t h e  l e a s e  t o  him and t o  r e c o v e r  p o s s e s s i o n

on th e  ground t h a t  t h e  l e a s e  had  been  made w i t h o u t  t h e i r  c o n s e n t  a n d /o r

a u t h o r i t y ;  th e  f i r s t  f o u r  d e f e n d a n t s  w i l l i n g l y  a g r e e i n g  t h a t  t h e y  had 

l e a s e d  th e  l a n d  t o  O d u to la  w i th o u t  th e  c o n s e n t  o r  a u t h o r i t y  o f  t h e  

f a m i l y .

I t  was h e l d  by  Ademola, C . J .  t h a t  a l t h o u g h
17(1) " t h e  c a s e  o f  B e l l o  Adedubu & Anor.  v .  M akajuo la  l a i d  down 

t h e  p r i n c i p l e  t h a t  t h e  head  o f  a  f a m i l y  i n  Ib adan  c an n o t  
d i s p o s e  o f  f a m i l y  p r o p e r t y  w i th o u t  t h e  c o n s e n t  o f  t h e  f a m i ly ,
t h i s  must n o t  be  t a k e n  to  mean t h a t  e v e ry  member o f  th e
f a m i ly  h a s  t o  g iv e  h i s  c o n s e n t .  I t  i s . ,  enough i f  a  mamority  
o f  th e  members gave t h e i r  c o n s e n t . "13

(2)  In  any c a s e  t h e r e  was e v idence  t h a t  th e  f i r s t  f o u r  d e f e n d a n t s

a s  a c c r e d i t e d  r e p r e s e n t a t i v e s  o f  t h e  f a m i l y  had  t h e  c o n s e n t  and

a u t h o r i t y  o f  t h e  f a m i l y  t o  g r a n t  t h e  l e a s e .

( 3) Once t h e y  had such c o n s e n t  and a u t h o r i t y  i t  d i d  n o t  m a t t e r  t o  

whom t h e  l a n d  was l e a s e d .

19I t  may now be  s a i d  t h a t  a l t h o u g h  Olown v .  D e la su  l e f t  open 

th e  q u e s t i o n  w h e th e r  a l i e n a t i o n  o f  f a m i ly  l a n d  w i t h o u t  c o n s e n t  o f  a l l  t h e  

e l i g i b l e  members was v o i d  ab i n i t i o  o r  m ere ly  v o i d a b l e ,  b o t h  t h e  e a r l i e r  

and l a t e r  d e c i s i o n s  l e a d  t o  th e  c o n c l u s i o n  t h a t  such a  t r a n s a c t i o n  i s

1 7 . (1944) 10 W.A.C.A. 33, s u p r a .
18. At p .  113.  C o n t r a  Mbanefo J .  ( a s  he t h e n  was)  i n  Onwuka & Anor v .A h r i h a  

Clan C ou n c i l  & O r s , s u p r a ,  a t  p . 21: "There  a r e  f o u r  b r a n c h e s  o f  th e  
f a m i l y  and each  h a s  a  h e a d .  The c o n s e n t s  o f  t h e s e  f o u r  so l o n g  a s  t h e y  
c o n t i n u e  t o  be acknowledged a s  th e  head s  o f  t h e i r  r e s p e c t i v e  b r a n c h e s  
a r e  n e c e s s a r y  i n  any d e a l i n g s  abou t  t h e  l a n d . "



230.

v o i d a b l e  a t  t h e  i n s t a n c e  o f  t h e  member whose c o n s e n t  was n o t  o b t a i n e d .

The r i g h t  t o  a v o id  t h e  a l i e n a t i o n  w i l l  be b a r r e d  i f  t h e  member on

becoming aware o f  i t  does n o t  t a k e  s t e p s  im m e d ia te ly  to  s e t  a s i d e  th e

t r a n s a c t i o n .  Thus,  i f  an o b j e c t i n g  member s t a n d s  by  and w a tch e s  a

20p u r c h a s e r  e j e c t  t h e  o c c u p i e r s  o f  t h e  l a n d  o r  pay  them com pensa t ion

f o r  l o s s  o f  p o s s e s s i o n ,  o r  i f  t h e  sues  f o r  r e c o v e r i n g  h i s  own s h a r e  o f

t h e  r e n t s  r e c e i v e d  from l e t t i n g  t h e  p r o p e r t y ^  o r  i f  th e  t e n a n t  o pen ly
2

e x e r c i s e s k a c t s  o f  ownersh ip  o r  rem ain  i n  p o s s e s s i o n  f o r  a  l o n g  t im e ,  

t h e  member’ s o b j e c t i o n  t o  t h e  a l i e n a t i o n  c an n o t  be s u s t a i n e d .

The judgment o f  Ademala, C . J .  i n  Adewayin & O rs .  v .  Mosadogun 

I s h o l a  & O r s . ^ i m p l i e s  t h a t  t h e  r i g h t  o f  t h e  i n d i v i d u a l  member o f  a 

f a m i ly  i s  t o  be  c o n s u l t e d  on, n o t  n e c e s s a r i l y  t o  c o n s e n t  to  t h e  a l i e n a t i o n  

s i n c e  t h e  g r a n t  w i l l  be v a l i d  i f  t h e  m a j o r i t y  s u p p o r t  i t .  T h is  r a i s e s  

some d i f f i c u l t  p ro b lem s .  I f  t h e  v a l i d i t y  o f  t h e  g r a n t  depends  on th e  

a p p ro v a l  o f  t h e  m a j o r i t y  o f  t h e  members, who a r e  t o  c o n s t i t u t e  t h a t  

m a j o r i t y ?  P resum ab ly  f e m a le s  and m inors  w i l l  be e x c lu d e d ,  y e t  t h e y  

a r e  a s  much members a s  t h e  a d u l t  m ales  and th e  m inors  may be  p r e j u d i c i a l l y  

a f f e c t e d  by t h e  g r a n t .  And can a m a j o r i t y  o f  t h e  f a m i l y ,  even i f  t h e y  a r e  

j u n i o r  members, by  t h e i r  own d e c i s i o n  make a  v a l i d  g r a n t  b i n d i n g  on th e  

f a m i ly  and s e n i o r  members? The judgment i m p l i e s  t h a t  t h i s  i s  p o s s i b l e  b u t  

i t  i s  w e l l -known t h a t  i n  c u s to m ary  law a  g r a n t  o f  t e n a n c y  o r  any o t h e r

20 .  Agagran v .  O l u s h i , s u p r a .
1.  Johnson  v .  O n i s i v o , s u p r a .
2.  Akpan Awo v .  Cookey Gam (1913) 2 N.L .H. 100;

Suleman v .  Johnson  ( l 9 5 l )  13 W.A.C.A. 213*
3* S u p r a .
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a l i e n a t i o n  o f  i n t e r e s t s  i n  l a n d  c an n o t  be  made w i t h o u t  t h e  c o n c u r re n c e  

o f  t h e  f a m i l y - h e a d  and t h e  e l d e r  members. As H a r r a g i n ,  C . J . ,  o bse rv ed  

i n  a Ghana c a s e ,  i f  t h e  head  u n r e a s o n a b l y  w i t h o l d s  h i s  c o n e n t ,

"The o n ly  remedy t h a t  t h e  f a m i l y  have  i s  t o  remove t h e  
head  o f  t h e  f a m i ly  i f  t h e y  do n o t  app rove  o f  h im ." $

I f  t h e  d e c i s i o n  o f  Ademola, C . J . ,  i s  c a r r i e d  t o  i t s  l o g i c a l  

c o n c l u s i o n ,  a  m a j o r i t y  o f  f a m i l y  members may, by  t h e i r  a c t i o n ,  d i s r e g a r d  

t h e  i n t e r e s t s  o f  f u t u r e  g e n e r a t i o n s  and d e a l  w i t h  t h e  f a m i l y  l a n d  t o

s a t i s f y  t h e i r  immedia te  p e r s o n a l  d e s i r e s .  T h is  i s  what c u s to m ary  law 

h a s  a lways t r i e d  t o  a v o id .  I t  i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  t h e  

l e a r n e d  C . J . ’ s d e c i s i o n  i s  j u s t i f i e d  on t h e  f a c t s  b e c a u s e  t h e r e  was 

c l e a r  e v id e n c e  b e f o r e  t h e  C o u r t  showing t h a t  t h e  p l a i n t i f f s  knew and 

ap proved  o f  t h e  l e a s e ;  b u t  t h e  p r i n c i p l e  o f  law re m a in s  u n a l t e r e d  

( i n  s p i t e  o f  h i s  l o r d s h i p ’ s d i c tu m ) — t h a t  a  d i s p o s i t i o n  o f  f a m i l y  

l a n d  w i t h o u t  t h e  c o n c u r r e n c e  o f  a l l  t h e  e l i g i b l e  a d u l t  members o f  t h e  

f a m i l y  may be  c h a l l e n g e d  by t h e  d i s s e n t i e n t  members. I f  a c t i o n  i s  

b ro u g h t  t o  a v o id  t h e  d i s p o s i t i o n ,  a  c u s to m a ry  t r i b u n a l  o r  t h e  High 

* C our t  w i l l  c o n s i d e r  a l l  t h e  c i r c u m s t a n c e s  o f  each  p a r t i c u l a r  c a s e ,

[ i n c l u d i n g  t h e  r e a s o n s  f o r  t h e  g r a n t  a s  w e l l  a s  t h e  i n t e r e s t  o f  t h e

f a m i l y  a s  a  w hole .  I f  t h e  C o ur t  i s  f u l l y  s a t i s f i e d  t h a t  t h e  ground  

f o r  o p p o s in g  th e  g r a n t  i s  r e a s o n a b l e ,  i t  w i l l  be  s e t  a s i d e ,  o t h e r w i s e  

i t  w i l l  be  ap proved  even i f  t h e  d i s s e n t i e n t s  a r e  v e r y  i n f l u e n t i a l  members

4 .  Agbloe I I .  v .  Sappor  (1947) 12 W.A.C.A. a t  p . 189



o f  the f a m i l y .

I f  an a c t i o n  i s  b r o u g h t  t o  s e t  a s i d e  t h e  g r a n t ,  t h e  

d i s s e n t i e n t s  shou ld  c o n s t i t u t e  t h e  p l a i n t i f f s  and th e  members who 

approve o f  t h e  g r a n t  t o g e t h e r  w i t h  t h e  g r a n t e e s  would become th e  

d e f e n d a n t s .  This  i s  b e ca u se  a l l  t h e  p l a i n t i f f s  must speak  w i t h  

one v o i c e .  I f  th e  a s s e n t i n g  members a r e  j o i n e d  a s  p l a i n t i f f s ,  t h e  

p l a i n t i f f s  w i l l  be b o th  a p p r o b a t i n g  and r e p r o b a t i n g j  th e  d e f e n d a n t s  

su ccess  w i l l  be a lm os t  g u a r a n t e e d  f o r  some o f  t h e  p l a i n t i f f s  ( i . e .  

t h o se  who a s s e n t e d  t o  th e  g r a n t )  w i l l  be  e s t o p p e d  from a s s e r t i n g  t h a t  

th e  l e a s e  was w i th o u t  t h e i r  c o n s e n t .

Where some o f  th e  d i s s e n t i n g  members a r e  u n w i l l i n g  t o  sue 

f o r  r e s c i s s i o n  o f  th e  g r a n t ,  any one o f  them may sue a lo n e  even i f

th e  f a m i ly  head  i s  among th o s e  who n e g l e c t  o r  r e f u s e  t o  a s s e r t  such
5

r i g h t s .  Even i f  t h e  d i s s e n t i e n t s  had  a c q u i e s c e d  i n  g r a n t s  o f

p a r t s  o f  f a m i ly  l a n d  i n  t h e  p a s t ,  t h e y  may, n e v e r t h l e s s ,  oppose

f u t u r e  g r a n t s  o f  which th e y  d i s a p p r o v e ,  t h e i r  p a s t  a c q u i e s c e n c e

6n o t w i t h s t a n d i n g .

I f  the  members w i l l i n g  t o  make a  g r a n t  b r i n g  an a c t i o n

p r a y i n g  th e  Court  t o  a u t h o r i s e  t h e  l e a s e ,  a p p r o v a l  w i l l  n o t  be  g iven

m ere ly  because  some o f  t h e  p a r t i e s  d e s i r e  t o  t u r n  t h e  p r o p e r t y  i n t o

c ash .  The e f f e c t  o f  t h e  g r a n t  on th e  f a m i l y  a s  a  u n i t  must be

taken  i n t o  c o n s i d e r a t i o n .

5. Bassey  v .  Cobham & Kouri  (1924) 5 N .L .R .  90•
6. Otun v .  E j id e  & o r s .  (T933) 11 N .L .R .  124*
7. p e r  B u t l e r  L loyd ,  J .  i n  L ay in ka  B a j u l a i y e  & O rs .  v .  Akapo (1938)

14 N .L .R .10.
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Where th e  head  o f  a f a m i ly  i s  a c h i e f  and t h e r e  i s  vacancy  

i n  t h a t  o f f i c e ,  any member who a c t s  a s  head  (w i th  t h e  knowledge and 

co n sen t  o f  t h e  f a m i ly )  may, w i t h  th e  c u s to m ary  a p p r o v a l ,  g r a n t  t e n a n c i e s  

which w i l l  b in d  a l l  t h e  f a m i l y .  I f  a n o t h e r  member i s  s u b s e q u e n t l y  

ap p o in te d  a  c h i e f  b u t  i s  n o t  y e t  capped when th e  a c t i n g  h e ad  makes th e
g

g r a n t ,  th e  t en a n cy  w i l l  n e v e r t h l e s s  b i n d  t h e  f a m i l y .

G ran ts  by members.

A member o f  a f a m i l y  o r  any o t h e r  c o r p o r a t e  group may i n  h i s

p e r s o n a l  c a p a c i t y ,  r e c e i v e  a g r a n t  o f  l a n d  h e l d  c o r p o r a t e l y  by th e

group.  I f  a g r a n t  i s  made t o  t h e  group th r o u g h  such member, he becomes

only  a c a r e t a k e r  i f  t h e  t e n a n c y  i s  governed  by  c u s to m ary  law , o r  a  t r u s t e e

i f  i t  i s  governed  by  th e  g e n e r a l  law. In  n a t i v e  law and custom a member

t o  whom l a n d  h a s  been  a l l o c a t e d  f o r  p e r s o n a l  o c c u p a t io n  and u se  h a s  no

s e p a r a t e  a l i e n a b l e  i n t e r e s t  i n  th e  p o r t i o n  which he o c c u p i e s ,  a l t h o u g h

g e n e r a l l y  once th e  a l l o c a t i o n  i s  made he i s  e n t i t l e d  t o  c o n t i n u e  i n

i n d e f i n i t e  o c c u p a t i o n .  I t  i s ,  o f  c o u r s e ,  w i t h i n  t h e  c u s to m a ry  r u l e  t o

add a  c o n d i t i o n  t h a t  t h e  member s h a l l  f̂ e  d i s p o s s e s s  i f  t h e  f a m i l y  o r  th e

group r e q u i r e d  th e  l a n d  b u t  " su ch  a r u l e  c o u ld  n o t  j u s t i f y  t h e  head
9

o f  a house  i n  d e t e r m i n i n g  t h e  t en a n cy  on h i s  mere i p s e  d i x i t  t h a t  

the  f a m i ly  r e q u i r e d  i t . 11̂  The member, however ,  h a s  a b s o l u t e  r i g h t s  

over  w h a tev e r  improvements  he h a s  p u t  on t h e  l a n d  and may a l i e n a t e  h i s

8 . The S e c r e t a r y ,  L .T .C .  v .  Sou le  (193q) 15 N .L .R .  72 .
9. As e x p la in e d  a l r e a d y  such  a  member i s  n o t  a  t e n a n t  e i t h e r  o f  th e  

Land or of  t h e  group and h i s  h o l d i n g  can n o t  be  c o r r e c t l y  d e s c r i b e d
a s  a  “t e n a n c y ” .

10. p e r  Webber, J .  i n  Manuel v .  Manuel (1926) 7 N .L .R .  101.
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r i g h t s  o v e r  suc | i  im provem ents .  Thus i n  B en in  a l t h o u g h  a l l  g r a n t s

o f  l a n d  a r e  l e g a l l y  made by t h e  Oba, a  B i n i  i s  f r e e  t o  t r a n s f e r

h i s  p l a n t a t i o n s  o r  h o u s e s ,

" b u t  s i n c e  th e  B i n i  h i m s e l f  does n o t  ! own* t h e  l a n d ,  
a l l  t h a t  such a  s t r a n g e r  o b t a i n s  u n d e r  t h e  p u r c h a s e  
i s  a  C h a t t e l 1 ow nersh ip  which he must s u p p o r t ,  i f  
he w i s h e s  t o  e x e r c i s e  i t ,  by  a  l e a s e  from t h e  Oba o f
t h e  l a n d  t h e  improvements  a r e  o n . " * ^

In  p r a c t i c e ,  members o f  f a m i l y  g r o u p s  o f t e n  do g r a n t  r i g h t s

o f  p o s s e s s i o n  and use  o f  t h e  l a n d  th e y  occupy t o  p e r s o n s  who have no

l e g a l  r i g h t s  i n  t h e  l a n d ,  even though  t h e r e  h a s  been  no perm anen t

p a r t i t i o n  o f  t h e  l a n d .  S t r i c t l y  c o n s t r u e d  such  a  g r a n t  i s  i n v a l i d

u n l e s s  i t  can be  p ro v ed  t h a t  t h e  f a m i l y  o r  group  e x p r e s s l y  o r  by

12i m p l i c a t i o n  c o n s e n t e d .  E very  a l l o c a t i o n  t o  a  member i s  f o r  h i s

p e r s o n a l  u se  and o c c u p a t io n  and a l i e n a t i o n  o f  h i s  r i g h t s ,  however

tem p o ra ry ,  i s  p r im a  f a c i e  e v id e n c e  o f  h i s  i n a b i l i t y  t o  u se  t h e

p o r t i o n  so a l i e n a t e d .

The group i s  e n t i t l e d  t o  t a k e  b a ck  t h e  l a n d  from t h e  o f f e n d i n g

m e m b e r , ^  w h e th e r  he was b o rn  a member o f  t h e  group o r  he was f o r m e r l y

a s l a v e  who l a t e r  on became i n c o r p o r a t e d  i n t o  t h e  g r o u p . ^  The

15g r a n t e e  a c q u i r e s  no i n t e r e s t  a t  a l l .  T h is  i s  so b e c a u s e  t h e

member l a c k s  t h e  l e g a l  c a p a c i t y  t o  c r e a t e  t h e  t e n a n c y  which  he 

p u r p o r t s  t o  have made and t h e r e f o r e  no c o n t r a c t u a l  r e l a t i o n s  e x i s t

11 .  Rowling,  B e n i n , p a r a .  36. A s t r a n g e r 1 i n  t h i s  p a s s a g e  seems t o  mean 
an a l i e n  f o r  Rowling s a y s  i n  t h e  same p a r a g r a p h  t h a t  a  B i n i  l e a s i n g  
t o  a  N i g e r i a n  does so w i t h o u t  any f o r m a l i t y ,  and t h a t  t h e  l e s s e e  
h o l d s  from an i n d i v i d u a l  n o t  from t h e  Oba.

12. o f .  Cole  v .  Folami (1956) 1 P .N .L .R .  66, c a p .  p p . 68-9*
1 3 .  K a d i r i  Adagun v .  Fafebola & O rs .  (1932) 11 N .L .R .  110.
14 .  Lawani Buraimo & O rs .  v .T a iw o  Gbamgboye & O r s . (1940) 15 N . L . R . ,139* 

C h i e f  O ban ikoro  v .  C h i e f  Suenu (1925) 6 N .L .R . 87
15* M i l l e r  B r o s ,  ( o f  L i v e r p o o l )  L t d .  v .  Ayemi (1924$ 5 N.L.R." zi.O,



235."between the  p u r p o r t e d  t e n a n t  and th e  g roup .  The W.A.C.A. accep ted .

t h i s  p r i n c i p l e  l a i d  down i n  Lawani Buraimo & O rs .  v .  Taiwo Gbamgboye

& O r s . ^ b u t  th e  l e a r n e d  C . J J .  added,

"In t h u s  u p h o ld in g  th e  judgment o f  t h e  Cour t  be lo w ,  we 
wish to  a v o id  b e i n g  th o u g h t  t o  s u b s c r i b e  to  t h e  
p r o p o s i t i o n  t h a t  i n  e v e r y  c a se  o f  t h e  g r a n t i n g  o f  a 
l e a s e h o l d  amounts t o  a l i e n a t i o n  and so c o n n o te s  
m isb ehav io u r  and i n v o l v e s  f o r f e i t u r e .  That  i n  our  
view i s  a  most d a n ge ro us  p r o p o s i t i o n  and would carry.,  
the  N a t iv e  Law and Custom f a r  f u r t h e r  t h a n  i t  h a s  been
e s t a b l i s h e d  by c a s e s  d e c id e d  i n  t h e  C o u r t s ............. I t  i s
n o t  d i f f i c u l t  t o  im ag ine  c a s e s  i n  which th e  g r a n t i n g  
of  a  l e a s e ,  e . g .  f o r  a  s h o r t  p e r i o d ,  would c a r r y  no 
c h a l l e n g e  t o  t h e  o v e r l o r d ’ s r i g h t  and c o n s e q u e n t ly  
in v o lv e  no m is b e h a v io u r  o r  f o r f e i t u r e . " I T

With r e s p e c t ,  t h i s  o p in io n  a c c o rd s  w i t h  what a c t u a l l y

happens in  p r a c t i c e  f o r  members o f  c o r p o r a t e  g ro u p s  do g r a n t  s h o r t

term t e n a n c i e s  o f  t h e  l a n d  i n  t h e i r  o c c u p a t i o n .  On p r i n c i p l e ,  such

g r a n t s  a r e  n o t  v a l i d  and th e  group may e v i c t  t h e  g r a n t e e  i f  i t

wished .  The f a c t  t h a t  t h e  g r a n t e e  i s  a l lo w e d  t o  rem ain  i n  p o s s e s s i o n

i s  ev idence  t h a t  t h e  c o r p o r a t e  group a c q u i e s c e d  i n  t h e  g r a n t .  I t  c o u ld

be s a i d  t h a t  what happened was a  r a t i f i c a t i o n  (by t h e  c o r p o r a t e  group)

o f  a t r a n s a c t i o n  which t h e  members i m p l i e d l y  e f f e c t e d  w i t h o u t  th e

a u t h o r i t y  o f  th e  group .  By so r a t i f y i n g  t h e  member’ s a c t  t h e  group

makes i t  v a l i d  n o t w i t h s t a n d i n g  t h a t  he had no a u t h o r i t y  t o  a c t  f o r  th e

18group a t  a l l .  T h i s  i s  a  q u e s t i o n  o f  agency .

16.  S u p r a .

1 7 . Onisiwo & O rs .  v .  Taiwo Gbamgboye & O r s . (1941) 7 W.A.C.A.
69, a t  p . 7 0 »

o c f .  Wilson v .  Tunman (1843) 6 M. & G.236; B i r d  v .  Brown ( 185O) 4 Ex.
7 8 6 ; R ich a rdso n  v .  Oxford ( l 86 l )  2 F. & F. 449? R. v .  Chapman 
(1918) 2 K.B. 2985 Am. R es ta tem en t  o f  A gency ,  82,  8 3 . 
Bowstead on Agency, 1 2 th  e d . , 1959, A r t .  25.  3 3 .
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Members compared, w i th  . jo in t  t e n a n t s  and t e n a n t s  i n  common:

I t  may be u s e f u l  to  compare th e  p o s i t i o n  o f  a  member w i th  t h a t

o f  j o i n t  t e n a n t s  and t e n a n t s  i n  common u n d e r  t h e  g e n e r a l  law .  By th e

p r e —1900 E n g l i sh  law which a p p l i e s  th ro u g h o u t  N i g e r i a  ( e x c e p t  the

Western  Begion) ,  j o i n t  t e n a n t s  have one s i n g l e  i n t e r e s t  i n  t h e  l a n d

t h e y  h o ld  and th e y  may j o i n  i n  g r a n t i n g  a l e a s e .  On making such a

g r a n t  they  w i l l  be c o n s i d e r e d  a s  one s i n g l e  l e s s o r .  The g r a n t  w i l l

o p e r a t e  as a l e a s e  by each j o i n t  t e n a n t  so f a r  a s  h i s  i n t e r e s t  i s

conce rned  and by a l l  t h e  j o i n t  t e n a n t s  o f  t h e  e n t i r e t y  o f  t h e i r

19i n t e r e s t  in  th e  p r o p e r t y  f o r  t h e  p e r i o d  o f  t h e  g r a n t .  On th e  d e a th

o f  any of  them th e  l e a s e  w i l l  c o n t in u e  f o r  t h e  b e n e f i t  o f  t h e  s u r v i v o r s

20who w i l l  be e n t i t l e d  t o  t h e  r e n t .  S i m i l a r l y  members o f  a  group

( l i k e  j o i n t  t e n a n t s  i n  E n g l i s h  l aw ) ,  may j o i n  t o g e t h e r  and make a 

g r a n t  of p a r t  o f  t h e i r  i n t e r e s t s  i n  anykLand t h e y  h o l d .  Such g r a n t  

i s  c o n s id e re d  to  be made by t h e  group as  a  c o r p o r a t e  body;  th e  i d e a  

o f  each member g r a n t i n g  h i s  own sha re  o f  t h e  i n t e r e s t  does  n o t  e n t e r  

i n t o  the  t r a n s a c t i o n  b e c a u se  such i n t e r e s t  i s  u n i t e d  w i t h  t h e  i n t e r e s t s  o f  

th e  o t h e r s . ^  I f  such a g r a n t  i s  made jin E n g l i s h  law and th e  g r a n t o r  

a f t e r w a r d s  d ie d ,  h i s  s u r v i v o r s  a r e  bound by  t h e  l e a s e  even i f  i t  was made

19* o f  Doe v.  Summerset t  ( 1830) 1 B. & Ad. 135? p e r  Lord T e n te r d e n ,  G . J .  

20, See th e  l a s t  n o t e ,  and a l s o  H e n s te a d l s Case (1594) 5 Co. 109.

1.  groupes v .  F l e t c h e r  ( l8 § 5 )  6 B. & S . 464*
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to  commence on the  d e a th  o f  t h e  l e s s o r .

In customary  law, on th e  o t h e r  hand ,  a member o f  a  group

cannot  make a g r a n t  o f  h i s  presumed s h a r e  e i t h e r  t o  a  s t r a n g e r  o r  t o  a

fel low-member. Apart  from th e  c a s e s  a l r e a d y  c i t e d ,  t h i s  p o i n t  was amply

i l l u s t r a t e d  i n  th e  ev idence  g iven  by  S i r  S .R.  Menendez, t h e  C . J .  o f

N or thern  N i g e r i a ,  on 1 s t  Ju n e ,  1908, b e f o r e  t h e  N o r t h e r n N i g e r i a  Lands

Committee. The q u e s t i o n s  a sk ed  and t h e  answ ers  g iv en  were a s  f o l l o w s :

Chairman: "Would i t  o c c u r  to  a n a t i v e  n o t  i n  p o s i t i o n  o f  a  c h i e f
to  convey i n  any sense  e i t h e r  t h e  u se  o f  o r  t h e  p r o p e r t y  
i n  h i s  l a n d  t o  a s t r a n g e r ,  a non—n a t i v e ? "

MNo, he h a s  no r i g h t . "

" I t  would n o t  o c c u r  t o  him a s  a  p o s s i b i l i t y ? "

"Only i f  he came i n  c o n t a c t  w i th  t h e  n a t i v e  b a r r i s t e r . "

S i r  J .  Diggas l a  Touche: "He might t r a n s f e r  i t  t o  a  man o f  h i s  own
t r i b e ? "

"In  t h e o r y  i t  would r e v e r t  t o  th e  C h ie f  who
would r e - g r a n t  i t .  I t  i s  p r o b a b l y  done i n  a
v e r y  s im ple  way by c o nsen t . " -^

With r e s p e c t ,  t h i s  p a s sa g e  c o r r e c t l y  s t a t e s  t h e rp o s i t i o n  in  

customary law p ro v id e d  t h a t  th e  term C h ie f  i n c l u d e s  head s  o f  f a m i l i e s  

o r  o th e r  groups h o l d in g  l a n d  c o r p o r a t e l y .  Sven i f  a l l o c a t i o n  h a s  

been made to  member b u t  th e  p r o p e r t y  a s  a whole h a s  n o t  been  p e rm a n e n t ly  

p a r t i t i o n e d ,  th e  a l l o c a t i o n  i s  i n t e n d e d  t o  be f o r  th e  o c c u p a t io n  and use

2.  L i t t .  S. 289
3. Northern  N i g e r i a  Lands Committee, M inu tes  o f  E v id e n c e , Cd. 5103, 1910, 

p a r a s .  116—118.
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o f  th e  member and h i s  d e p e n d a n t s :  any a t t e m p t  to  t r a n s f e r  h i s

r i g h t s  i m p l i e s  t h a t  he h a s  go t  more th an  s u f f i c i e n t  l a n d  f o r  h i s

n e ed s  and,  t h e r e f o r e ,  t h e  p o r t i o n  he i s  t r y i n g  to  d i s p o s e  o f  sh o u ld

f a l l  back  i n t o  t h e  u n a l l o c a t e d  r e s e r v e  o f  th e  g roup .  T h is  c o n t r a s t s

w i th  t h e  p o s i t i o n  i n  E n g l i s h  law where a t e n a n t  i n  common may, by  a
4

s e p a r a t e  g r a n t ,  demise h i s  own u n d iv id e d  s h a r e  t o  a s t r a n g e r  o r  
5

t o  a c o - t e n a n t .  L ike  th e  E n g l i s h  t e n a n t  i n  common, a  member might

j o i n  w i t h  o t h e r  members t o  g r a n t  a l e a s e  o f  th e  l a n d ,  b u t  i n  such a 

c a se  t h e  g r a n t o r s  a r e  a c t i n g  j o i n t l y  on b e h a l f  o f  th e  c o r p o r a t e  g roup .  

U n l ik e  a g r a n t  by t e n a n t s  i n  common which o p e r a t e s  a s  a  s e p a r a t e  l e a s e  by 

each  t e n a n t  o f  h i s  -undivided s h a r e  and a  c o n f i r m a t i o n  by  e ach  o f  h i s  

c o m p a n i o n s  a c t , ^  such g r a n t  by  members c o n f e r s  some i n t e r e s t  i n  th e  

g r a n t e e ,  n o t  b e ca u se  t h e  g r a n t o r s  th e m se lv e s  i n d i v i d u a l l y  demised  t h e i r  

u n d i v id e d  s h a r e s  b u t  b e c a u se  by a c t i n g  j o i n t l y  t h e y  c o u l d  l a w f u l l y  and 

e f f e c t i v e l y  r e s t r i c t  t h e  enjoyment o f  t h e  l a n d  by  th e  c o r p o r a t e  

group on whose b e h a l f  t h e  g r a n t  was made.

Who a r e  members?

The s i z e  o f  a  c o r p o r a t e  group v a r i e s  and th e  p e r s o n s  who may 

c o n s t i t u t e  i t s  members d i f f e r  a c c o r d i n g  t o  t h e  custom o f  e ac h  p a r t i c u l a r

4 .  Co. L i t t . 199^.

5.  L e igh  v .  Dickenson ( 1884) 15 Q*B.D. 60, C.A.

6. Thompson v .  H akew il l  ( 1865) 19 C .B .U .S .  713* B y l e s ,  J .
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l o c a l i t y .  In  most l o c a l i t i e s  k i n s h i p  i s  t r a c e d  th r o u g h  male 

l i n e s  o n ly  and t h e r e f o r e  t h e  d e s c e n d a n t s  o f  a common male a n c e s t o r  

may c o n s t i t u t e  a  l a n d - h o l d i n g  g ro up .  In  a few p l a c e s ,  e . g .  among th e  

Verre  and t h e  Longuda o f  t h e  Sardkana  P r o v in c e  o f  N o r th e r n  N i g e r i a ^  

and t h e  A f ikp o  I b o s  o f  t h e  E a s t e r n  Region r e l a t i o n s h i p  i s  t r a c e d  

th ro u g h  f e m a le s  w i th  t h e  r e s u l t  t h a t  t h e  l a n d —h o l d i n g  group w i l l  be 

made up o f  m a t r i l i n e a l  d e s c e n d a n t s  o f  a  common a n c e s t o r .  Owing to  

t h e  f a c t  t h a t  th e  r i g h t  t o  be  c o n s i d e r e d  a member depends  on b i r t h  i n t o  

t h e  g roup ,  t h e  a d u l t  sons  o f  a  member o f  t h e  group a r e  t o  be  r ec k o ned  

a s  members e q u a l l y  w i th  t h e i r  f a t h e r .  F u r t h e r ,  i f  a  man i s  m a r r i e d  

and d u r i n g  t h e  s u b s i s t e n c e  o f  t h a t  m a r r i a g e  b e g e t s  i l l e g i t i m a t e  

c h i l d r e n  whom he acknowledges  a s  h i s  l e g i t i m a t e  c h i l d r e n ,  t h e y  a re  

e n t i t l e d  t o  be  c o n s i d e r e d  a s  much members o f  t h e  group  a s  t h e  

l e g i t i m a t e  i s s u e .  I t  does  n o t  m a t t e r  w h e th e r  t h e i r  f a t h e r  c o n t r a c t e d
o

a  cus tom ary  m a r r i a g e  o r  an Ord inance  m a r r i a g e  when t h e y  were b o rn  

b eca u se  membership o f  t h e  group i s  d e te rm in e d  by  c u s to m a ry  law u n d e r  

which
" t h e r e  a p p e a r s  t o  be  no d i f f e r e n c e  be tw een  c h i l d r e n  
b o rn  i n  n a t i v e  w ed lock ,  and t h e  o f f s p r i n g  o f  
f o r t u i t o u s  c o n n e c t i o n  p r o v id e d  t h a t  p a t e r n i t y  h a s  
been  acknowledged

7. Meek; T r i b a l  S t u d i e s  i n  N o r th e r n  N i g e r i a ,  Vol . I .  p p . 415-16* Vol.  I I  
p p . 346-7 .  The fo rm er  Adamawa P ro v in c e  i s  now c a l l e d  S a rd u an a  P r o v i n c e .

8 .  c f .  Shang v .  Coleman ( i 960) J .A .L .  160, e s p e c i a l l y  p p . 171—172.
9. p e r  Osborne ,  C . J .  i n  Savage v .  Macfoy (1909) Ren. 504 P*508.

c f .  In  r e  Sa p a ra  (1911) Pen.  605; Thomas v .  Thomas (1932) 16 W.L.R.5 .  
P h i l i p  v .  P h i l l i p  ( 1946) 18 W.L.R. 102. In  n a t i v e  law and custom 
acknowledgement,  i t  i s  s u b m i t t e d ,  g i v e s  t h e  c h i l d  f u l l  r i g h t s  o f  a  

l e g i t i m a t e  i s s u e  and n o t ,  a s  Coker t h i n k s  (Fam ily  P r o p e r t y , p .  266) 
mere r i g h t  t o  r e c e i v e  p r o p e r t y :  c f .  Lawal & Q rs .  v .  Younam & Sons (1959 
W.N.L.R. 155 where l e g i t i m a t e  and i l l e g i t i m a t e  c h i l d  l e f t  by A l h a j i  
Adegoke A delabu  were h e l d  k e n t i t l e d  t o  sue a t h i r d  p a r t y  f o r  t h e  d e a th  
o f  t h e i r  f a t h e r .
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The r u l e  g o v e rn in g  acknowledgement o p e r a t e s  i n  a d i f f e r e n t  

way among th e  Yorubas from i t s  o p e r a t i o n  among t h e  I b o s .  I n  Yoruba 

l a n d  a man who b e g s  a  c h i l d  w i t h  a  woman who i s  n o t  h i s  w i f e  may 

l a t e r  acknowledge th e  c h i l d  a s  h i s  l e g i t i m a t e  i s s u e ,  n o t w i t h s t a n d i n g  

t h a t  th e  c h i l d  was bo rn  i n  a d u l t e r y .  Such a c h i l d  i s  t r e a t e d  a s  a 

member o f  th e  group i f  i t  i s  a  q u e s t i o n  o f  d e c i d i n g  who i s  e n t i t l e d  t o  

be c o n s u l t e d  when i t  i s  p ro p o se d  t o  a l i e n a t e  t h e  l a n d  h e l d  by  th e  

group under  n a t i v e  law and custom. Among t h e  I b o s ,  on th e  o t h e r  hand, 

c h i l d r e n  b o rn  t o  a  man who h a s  n o t  made some m a r r i a g e  payment on b e h a l f  

o f  the  mother  b e f o r e  t h e  c h i l d  i s  c o n c e iv e d  c a n n o t  be  made t h e  i s s u e  o f  

t h e  n a t u r a l  f a t h e r  by mere acknowledgment.  The c h i l d  w i l l  be  c o n s i d e r e d  

a l e g i t i m a t e  i s s u e  o f  th e  m o th e r ’ s f a m i ly  group and e n t i t l e d  t o  th e  same 

r i g h t  of  c o n s u l t a t i o n  as  o t h e r  members o f  t h e  g rou p .  S i m i l a r l y ,  i f  

a m arr ied  woman i s  i n p r e g n a t e d  by a man who i s  n o t  h e r  h u sband ,  th e  

man cannot  acknowledge th e  c h i l d  a s  h i s  own: i t  i s  t h e  l e g i t i m a t e

c h i l d  of  th e  woman’ s husband and has  t h e  same r i g h t  i n  c o n n e c t i o n  w i th  

l e a s i n g  o f  t h e  f a t h e r ’ s f a m i ly  l a n d  as  h i s  o t h e r  c h i l d r e n .  I f  t h e  

woman’ s husband r e n o u n c es  th e  c h i l d  ( a s  he i s  e n t i t l e d  t o  do) and d r i v e s  

him away w i th  t h e  m o the r ,  t h e  n a t u r a l  f a t h e r  c a n n o t  even acknowledge 

him as  h i s  c h i l d  a t  t h i s  s t a g e ;  he w i l l  become an i s s u e  o f  t h e  m o th e r ’ s 

f am i ly  h a v in g  th e  same r i g h t s  a s  o t h e r  members o f  t h e  f a m i l y ,  i n  

d i s p o s i t i o n  o f  th e  l a n d  h e l d  by th e  g ro up .  Among th e  Yorubas th e  n a t u r a l  

f a t h e r  co u ld  acknowledge th e  c h i l d  so a s  t o  make him h i s  l e g i t i m a t e  i s s u e .
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On the  o t h e r  hand,  among t h e  I h o s  i f  t h e r e  i s  a  c o n c lu d ed  m a r r i a g e

agreement between a man! s f a m i l y  and t h e  f a m i ly  o f  a  woman and th e  man

10has  given som eth ing ,  however sm a l l ,  to w ard s  im p le m e n ta t io n  o f  th e

agreement,  c h i l d r e n  h o rn  o f  t h e  woman sub seq u e n t  t o  t h e  ag reem ent  a r e

th e  man*s l e g i t i m a t e  i s s u e  and t h e i r  i n t e r e s t  must be c o n s i d e r e d  i n

g r a n t i n g  l e a s e s  o f  f a m i l y  l a n d .  I f  t h e y  a r e  o f  a g e ,  t h e i r  c o n se n t

w i l l  be n e c e s s a r y  b e f o r e  a g r a n t  i s  made i n  th e  same way a s  t h e

consen t  o f  a l l  o t h e r  members o f  th e  group i s  n e c e s s a r y .

I t  h a s  been d i s c o v e r e d  t h a t  i n  a few l o c a l i t i e s  i n  Ibo

la n d  b i r t h  i n t o  a  c o r p o r a t e  group i s  n o t  t h e  o n ly  c r i t e r i o n  by  which

membership i s  d e c id e d .  As Mbanefo, J .  ( a s  he th en  was) o b s e rv e d ,

" In  A b r ib a  s t r a n g e r s  and even s l a v e s  who l i v e d  f o r  a 
l o n g  t im e  w i th  a  f a m i l y  a re  r e g a r d e d  as  members o f  
t h e  f a m i ly  and have e q u a l  r i g h t s  w i th  t h e  d i r e c t  
d e s c e n d a n t s  o f  t h e  o r i g i n a l  f o u n d e r  o f  t h e  f a m i l y  to  
th e  u se  and o c c u p a t i o n  o f  f a m i ly  l a n d s  • tl^

These p e r s o n s  who become members by i n c o p o r a t i o n  i n t o  th e  group a re  

e n t i t l e d  to  be c o n s u l t e d  and t o  g ive  t h e i r  c o n s e n t  i n  g r a n t i n g  o f  

tenancy  of  t h e  f a m i ly  l a n d  j u s t  a s  o t h e r  members who were b o rn  

i n t o  the  group .

I n d i v i d u a l  Owners.

In  n a t i v e  law and custom a l a n d - h o l d e r  i s  e n t i t l e d  t o  do 

whatever  he l i k e s  w i th  i t  a s  l o n g  as  h i s  a c t i o n  does n o t  c o n s t i t u t e  a

10. e . g .  payment o f  f i v e  s h i l l i n g s  where t h e  a g re e d  m a r r i a g e  
c o n s i d e r a t i o n  was £2 5 .

11. Onwuka & Anor.  v .  A b r ib a  P la n  C ounc i l  & O rs .  ( 1956) 1 E .N .L .R .  17*
a t  p . 19*
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b r e a c h  o f  customary  r u l e s  r e l a t i n g  t o  l a n d - h o l d i n g .  As A j i s a f e  s a i d ,

nAn owner o f  l a n d  may g iv e  a l r e a d y  c u l t i v a t e d  l a n d  to  
anyone f r e e  f o r  use  w i t h o u t  any c o n s i d e r a t i o n " ,12
and

"An owner o f  house  p r o p e r t y ,  o r  l a n d  i n  th e  town 
can g ive  a  p o r t i o n  o f  h i s  l a n d  t o  a n o t h e r  t o  h u i l d  
on.

G e n e ra l ly ,  where l a n d  i s  h e l d  p r i v a t e l y

" th e  l a n d l o r d  a c t e d  a l o n e ,  and h i s  word was s u f f i c i e n t  
s a n c t i o n  t o ,  and f o r ,  an a p p l i c a n t  t o  c u l t i v a t e  a  p l o t  
o f  l r n i d . ' - l f

In some communit ies ,  however,  a  p r i v a t e  l a n d - h o l d e r  must a b t a i n  

the  s a n c t i o n  o f  h i s  immediate  p o l i t i c a l  a u t h o r i t y  i f  t h e  t e n a n c y  

which he i s  g r a n t i n g  i s  t o  be v a l i d .  Thus i n  Abeokuta  i t  was 

p ro v id ed  t h a t  no p r i v a t e  i n d i v i d u a l  may l e a s e  h ou ses  and l a n d s  to

15anyone n o t  a n a t i v e  o f  Egba l a n d  w i th o u t  t h e  s a n c t i o n  o f  t h e  A lak e .  

F u r t h e r ,  many o f  t h e  b y e - l a w s  made by l o c a l  a u t h o r i t i e s  u n d e r  th e  

Regional  Local  Government Laws r e s t r i c t  t h e  cus tom ary  r i g h t s  o f

i n d i v i d u a l s  i n  g r a n t i n g  t e n a n c i e s  o f  l a n d s  which t h e y  h o l d .  For  example
1 6 I T  i 3in  Western Ahoada, I g b o - E t i t i ,  and I z i ,  t h e  b y e - l a w s  made by  th e

19D i s t r i c t  C o j n c i l  under  t h e  E a s t e r n  Region L oca l  Government Law, p r o v id e

12. A j i s a f e ,  op. c i t . ,  p .  9? p a r a .  13*
13. I b i d . , p a r a .  15.
14. Basden, N ig e r  I b o s , p .  265 .
15. Egba Government G a z e t t e ,  No. 2 o f  1904*
16. Western Ahoada R ura l  D i s t r i c t  C o u n c i l  ( A l i e n a t i o n  o f  Land) Bye-Laws, 

1957, E .R.L.N. No. 272 o f  19£8.
17. I g b o - E t i t i  D i s t r i c t  C ou n c i l  ( A l i e n a t i o n  o f  Land) Bye-Laws, 1959? 

E .R.L.N. No. 356 o f  1959.
18. I z i  D i s t r i c t  C ounc i l  ( A l i e n a t i o n  o f  Land) Bye-Laws, 1959? E .R .L .N .  No. 

370 o f  1959.
19. No. 26 o f  1955? SS.86  and 230.
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2 0t h a t  b e fo re  any t r a n s a c t i o n  c o n c e rn in g  l a n d  i s  e n t e r e d  i n t o  be tw een

a n a t i v e  o f  th e  a r e a  and a p e r s o n  who i s  n o t  a  n a t i v e  o r  between two

n o n - n a t i v e s ,  t h e  p a r t i e s  t o  th e  t r a n s a c t i o n  s h a l l  ( i )  a p p e a r  i n  p e r s o n

b e fo r e  th e  C ounc i l  and announce i n  p u b l i c  t h e i r  i n t e n t i o n  o f  e n t e r i n g

i n t o  such a  t r a n s a c t i o n ;  ( i i )  s t a t e  t h e  p r e c i s e  n a t u r e  o f  t h e  t r a n s a c t i o n

and the terms a g reed  upon; ( i i i )  g ive  a  d e s c r i p t i o n  o f  th e  l a n d

s u f f i c i e n t  t o  enab le  i t  t o  be i d e n t i f i e d  t o  t h e  s a t i s f a c t i o n  o f  th e

Council.*^ The Counc i l  s h a l l  r e c o r d  th e  p a r t i c u l a r s  and th e n  g iv e
2i t s  approva l  to  th e  t r a n s a c t i o n .  I f  i t  w i t h h o l d s  a p p r o v a l ,  i t  s h a l l

a l s o  r e c o r d  th e  reasons.*^ I f  a p p ro v a l  i s  g iv en  an i n s t r u m e n t  o f  t h e

t r a n s a c t i o n  s ig n e d  by th e  p a r t i e s  s h a l l  be p r e s e n t e d  t o  th e  C o u n c i l

w i th in  s i x t y  days o f  th e  d a te  o f  such a p p r o v a l  so t h a t  an endorsem ent

o f  the  app ro v a l  w i l l  be made thereon.^"  Any t r a n s a c t i o n  n o t  e n t e r e d

i n t o  in  accordance  w i th  th e  b y e - la w s  i s  n u l l  and v o i d ,  and t h e

grail tee in  p o s s e s s i o n  may be e j e c t e d . ^

The i n s t r u m e n t  must be r e g i s t e r e d  w i t h i n  30 days o f  i t s  b e i n g  
7

endorsed by th e  Counc i l  and i f  t h i s  i s  n o t  done t h e  i n s t r u m e n t  i s
g

v o id ,  p ro v id ed  t h a t  th e  C ounc i l  may e x te n d  t h e  p e r i o d  f o r  r e g i s t r a t i o n .

An u n r e g i s t e r e d  i n s t r u m e n t  canno t  be a d m i t t e d  i n  e v id e n c e  i n  apry d i s p u t e

20. " t r a n s a c t i o n  c o n c e rn in g  lan d "  means any s a l e ,  l e a s e ,  g i f t  i n t e r  v i v o s , 
mortgage, p le d g e ,  o r  o t h e r  t r a n s a c t i o n  whereby an i n t e r e s t  i n  l a n d  o r  
any t r e e s  t h e r e o n  s i t u a t e  w i t h in  t h e  a r e a  p a s s e s .

1.  s .  3(1)
2.  S . 3 ( 2 ) ,  2 ( 2 ) .
3. S . 3 ( 3 ) .
4. S . 4
5. S . 5 .
6.  S . 6 .
7.  S . 7
8. S . 8.
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between a n a t i v e  and an n o n - n a t i v e  o r  be tween two n o n - n a t i v e s .

The b y e - l a w s  do n o t  a p p ly  to  t r a n s a c t i o n s  com ple ted  b e f o r e

t h e i r  enac tm ent  n o r  t o  t r a n s a c t i o n s  governed  by th e  N a t iv e  Lands

A c q u i s i t i o n  O rd inance  o r  A c q u i s i t i o n  o f  Lands by  A l i e n s  Law."^

P led g o rs  and P l e d g e e s .

I t  h a s  been  e x p l a i n e d  e a r l i e r  t h a t  a  p l e d g o r  o f  l a n d  u n d e r

n a t i v e  law g r a n t s  i t s  p o s s e s s i o n  and use  t o  t h e  p le d g e e  who n o r m a l ly

occup ies  t h e  l a n d  i n  l i e u  o f  t h e  i n t e r e s t  due on th e  l o a n .  T h e r e f o r e ,

th e  f a c t  t h a t  t h e  p l e d g o r  h a s  no p o s s e s s i o n  would make i t  i m p o s s i b l e

f o r  him to  g r a n t  any t e n a n c y  o f  t h e  l a n d  a s  lo n g  a s  t h e  l o a n  rem ained

unpa id .  On th e  o t h e r  hand ,  t h e  p le d g e e  was e x p e c te d  t o  occupy t h e  l a n d

p e r s o n a l l y  and n o t  t o  t r a f f i c  i n  i t .  He had no l e g a l  r i g h t  t o  t r a n s f e r

h i s  r i g h t s  o f  o c c u p a t io n  w i t h o u t  f i r s t  r e q u e s t i n g  th e  p l e d g o r  t o  r e p a y

th e  loan and i n f o r m i n g  him t h a t  i f  no repaym ent  was made someone e l s e

would l i e  pu t  i n t o  p o s s e s s i o n .  In  law, he was n o t  e n t i t l e d  t o  g r a n t  a

t e n a n c y  a t  a l l :  he c o u ld  t r a n s f e r  a l l  h i s  r i g h t s  o f  o c c u p a t io n  t o

a n o th e r  p e r s o n  w i l l i n g  t o  r e p a y  him th e  lo a n  a f t e r  th e  b o r ro w e r  had 
*

i n d i c a t e d  h i s  i n a b i l i t y  t o  r e p a y  im m e d ia te ly .  Where t h e  p l e d g e e  t r a n s f e r s  

h i s  r i g h t s ,  t h e  t r a n s f e r e e  a c q u i r e s  no more r i g h t s  th a n  th e  p l e d g e e  and,  

s u b j e c t  t o  b e i n g  g iven  r e a s o n a b l e  n o t i c e ,  he i s  bound t o  q u i t  as  soon 

as  th e  b o r ro w e r  h a s  r e p a i d  t h e  l o a n .

9. S . 12.
10. S . 1(2)

i
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Under modern c o n d i t i o n s ,  some p l e d g o r s  a r e  a l lo w e d  t o  

rem ain  i n  p o s s e s s i o n  o f  t h e  p l e d g e d  l a n d  and pay i n t e r e s t  on t h e

l o a n .  Such p l e d g o r s  i n  p o s s e s s i o n  may g r a n t  a  t e n a n c y  o f  t h e  l a n d  and,

a s  l o n g  as  t h e  a g re e d  i n t e r e s t  i s  p a i d ,  t h e  g r a n t  . .remains v a l i d .  On 

d e f a u l t ,  however,  t h e  g r a n t e e * s  r i g h t s  d e te rm in e  s i n c e  he c a n n o t  o b t a i n  

g r e a t e r  r i g h t s  th an  t h e  g r a n t o r - d e b t o r ,  t h ro u g h  whom he o b t a i n e d  

p o s s e s s i o n .

Women, M inors ,  S l a v e s .

Women a r e  n o r m a l ly  dependen t  on t h e i r  husbands  i f  t h e y  a re  

m a r r i e d ,  o r  on t h e i r  f a t h e r s ,  b r o t h e r s  o r  g u a r d i a n s ,  i f  u n m a r r i e d ,  f o r  

e x e r c i s e  o f  r i g h t s  i n  l a n d .  I f ,  however, a woman a c q u i r e d  l a n d  e i t h e r  

by  p u r c h a s e  o r  by  i n h e r i t a n c e  o r  g i f t ,  she may g r a n t  a t e n a n c y  o f  i t  

l i k e  any o t h e r  i n d i v i d u a l  l a n d - h o l d e r .  S i m i l a r l y ,  a  woman, even i f  

m a r r i e d ,  may o f  h e r  own i n i t i a t i v e  o b t a i n  a t e n a n c y  from any p e r s o n  

r e a d y  and w i l l i n g  to  make h e r  a  g r a n t j  h e r  husband h as  no say  i n  t h e

m a t t e r  and i s  n o t  i n  any way l i a b l e  on t h e  c o v e n a n t s  which she

e n t e r e d  i n t o  w i th  t h e  g r a n t o r .  On th e  d e a t h  o f  a woman g r a n t o r  o r  

g r a n t e e  h e r  r e m a in in g  r i g h t s  i n  t h e  l a n d  w i l l  p a s s  t o  h e r  c h i l d r e n ,  

n o t  h e r  husband .  I f  she d i e d  c h i l d l e s s  t h e  r i g h t s  may p a s s  t o  h e r  

b lo o d  r e l a t i o n s  though ,  i n  p r a c t i c e ,  where h e r  husband had  b een  on 

good te rm s  w i th  them, he w i l l  be p e r m i t t e d  t o  t a k e  ove r  t h e  r i g h t s .

The r i g h t  t o  be g r a n t e d  a  t e n a n c y  depends upon t h e  a b i l i t y  

o f  t h e  t e n a n t  t o  u se  t h e  l a n d j  t h e r e f o r e  m inors  may r e c e i v e  a  g r a n t
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i f  t h e y  a r e  a b l e  t o  u se  t h e  l a n d .  In  p r a c t i c e ,  however ,  m in o rs  e x e r c i s e

t h e i r  r i g h t s  t h ro u g h  t h e i r  f a t h e r s  o r  o t h e r  c u s to m ary  g u a r d i a n s .  They do

n o t  g e n e r a l l y  c r e a t e  any t e n a n c y  o f  l a n d  d e v o lv in g  on them p r i v a t e l y

b e c a u se  u n t i l  t h e y  a r e  a b l e  t o  occupy and use  th e  l a n d  e f f e c t i v e l y  t h e i r

l e g a l  g u a r d i a n s  e x e r c i s e  c o n t r o l  over  t h e  l a n d .  There  i s  no t h e o r e t i c a l

r u l e  f o r b i d d i n g  a  minor  who a c q u i t e s  l a n d  p r i v a t e l y  from g r a n t i n g  a

te n a n c y  o f  i t  b u t  t h e  q u e s t i o n  does n o t  a r i s e  i n  p r a c t i c e  b e c a u s e  t h e r e

was u s u a l l y  n o k ie e d  f o r  a  minor  t o  a c q u i r e  l a n d  p r i v a t e l y .

The r i g h t s  o f  s l a v e s  o r  p e r s o n s  o f  s l a v e  o r i g i n  d i f f e r

a c c o r d i n g  t o  t h e i r  s t a t u s  w i t h i n  th e  group among which t h e y  l i v e .

Those who have been  i n c o r p o r a t e d  i n t o  th e  group have t h e  same r i g h t s

as  members b o rn  i n t o  th e  community}* Where a  s l a v e  o c c u p ie d  l a n d

s e p a r a t e l y  a l l o t t e d  t o  him, h i s  r i g h t s  a r e  s i m i l a r  t o  t h o s e  o f  a  t e n a n t ,

i f  he was n o t  i n c o r p o r a t e d  i n t o  th e  g roup ;  and t h e r e f o r e  he c o u ld  n o t

12g r a n t  a t e n a n c y  o f  t h e  l a n d  i n  h i s  p o s s e s s i o n .  D ur in g  t h e  p e r i o d

of  s l a v e r y ,  w h a te v e r  a  s l a v e  o r  h i s  d e sc e n d a n t  a c q u i r e d  was a c q u i r e d

on b e h a l f  o f  t h e  m a s te r  and ,  t h e r e f o r e ,  t h e  s l a v e  had  no r i g h t  to

d i s p o s e  o f  i t .  Wow t h a t  s l a v e r y  h a s  been  a b o l i s h e d ,  t h e r e  i s  no

cus tom ary  rikle t o  p r e v e n t  a p e r s o n  o f  s l a v e  o r i g i n  who h a s  a c q u i r e d

l a n d  p r i v a t e l y  from making a g r a n t  o f  i t  t o  anyone.  S i m i l a r l y ,  he can

r e c e i v e  a  t e n a n c y  i n  h i s  own r i g h t  r e g a r d l e s s  o f  t h e  w ish e s  o f  h i s  

fo rm er  m a s t e r s .

11. See Qnwuka & Anor. v .  A b r ib a  Clan C o u n c i l  & Q r s . , s u p r a .
12. But i n  some c a s e s  i n t e l l i g e n t  s l a v e s  were made managers  o f  t h e i r  

m a s te r * s  p r o p e r t y .  Such an e l e v a t i o n  was v i r t u a l l y  an a c t  o f  
i n c o r p o r a t i o n  i n t o  t h e  f a m i l y .
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C o r p o r a t i o n s  and U n i n c o r p o r a t e d  B o d ie s .

I t  i s  p o p u l a r l y  th o u g h t  t h a t  a  c o r p o r a t i o n  can be b ro u g h t

i n t o  e x i s t e n c e  o n ly  by f u l f i l l i n g  a p r e s c r i b e d  c o u r s e  o f  r e g i s t r a t i o n

t o  th e  s a t i s f a c t i o n  o f  t h e  s t a t e  l e g i s l a t u r e .  As LLoyd c o r r e c t l y

p o i n t s  o u t ,  t h i s  v iew i s  unsound b e c a u se  i t  i g n o r e s  t h e  f a c t  t h a t  some

c o r p o r a t i o n s  e x i s t  w i th o u t  any fo rm a l  a c t  o f  i n c o r p o r a t i o n . ^  The

cus tom ary  i n s t i t u t i o n  which i s k i e a r e s t  t o  th e  E n g l i s h  common-law

c o r p o r a t i o n  i s  t h e  f a m i l y ,  d e s c r i b e d  by  a  N i g e r i a n  C h i e f  a s

c o m p r i s in g  t h e  dead ,  t h e  l i v i n g  and th e  u n b o rn .  T h is  s e c t i o n  i s  n o t

co n ce rn e d  w i t h  t h i s  ty pe  o f  cus tom ary  i n s t i t u t i o n  b u t  w i t h  r e g i s t e r e d

companies  and u n i n c o r p o r a t e d  a s s o c i a t i o n s .

An i n c o r p o r a t e d  body ,  b e i n g  a  l e g a l  e n t i t y ,  may g r a n t  a

te n a n c y  o f  t h e  l a n d  which i t  o c c u p ie s  b u t  th e  g r a n t  i s  s u b j e c t  t o

14t h e  p r o v i s i o n s  o f  th e  A c q u i s i t i o n  o f  Land by  A l i e n s  Law. Under t h a t  

Law a company o r  a s s o c i a t i o n  o r  body o f  p e r s o n s  c o r p o r a t e  o r  u n i n c o r 

p o r a t e  i s  an ’’a l i e n ” and ,  t h e r e f o r e ,  can o n ly  a c q u i r e  an i n t e r e s t  i n  

l a n d  w i t h  t h e  c o n s e n t  o f  a  M i n i s t e r  and u n d e r  an i n s t r u m e n t  which ,  and 

th e  t e rm s  w h e reo f ,  have been  approved  by t h e  M i n i s t e r .  Such a body

may a l i e n a t e  i t s  i n t e r e s t  i n  l a n d  t o  any o t h e r  a l i e n  o n ly  w i t h  th e

l bc o n se n t  and a p p ro v a l  o f  t h e  M i n i s t e r .  ^ The d e f i n i t i o n  o f  ’’a l i e n ”

13. L loyd ,  L . , The Law R e l a t i n g  t o  U n i n c o r p o r a t e d  A s s o c i a t i o n s .

14. E a s t e r n  R eg ion ,  No. 11 o f  195$; W este rn  Region ,  N a t iv e  Lands 
A c q u i s i t i o n  Law, No. 4 o f  1952, now Cap. 80.

15.  E .R .S .4 ?  ° f*  W.R. S. 3 ( l )  P r o v i d i n g  f o r  s o n s e n t  o f  G overnor .
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e x c lu d e s

" ( i )  a  body c o r p o r a t e  e s t a b l i s h e d  s p e c i f i c a l l y  by  o r  under  

any Ordinance  o r  Law which empowers t h a t  body to  

a c q u i r e  o r  h o ld  land), or

( i i )  a  c o r p o r a t e  body i n c o r p o r a t e d  u n d e r  t h e  p r o v i s i o n s  o f  

th e  Land ( P e r p e t u a l  S u c c e s s io n )  O rd inance  o r  any o t h e r  

Ordinance o r  Law c o n t a i n i n g  g e n e r a l  p r o v i s i o n s  f o r  

i n c o r p o r a t i o n  where such c o r p o r a t e  body i s  composed 

s o l e l y  o f  N i g e r i a n s ,  o r  under  t h e  p r o v i s i o n s  o f  t h e  

N a t iv e  A u t h o r i t y  Ord inance ,  th e  E a s t e r n  R e g io n a l  Local  

Government Ord inance ,  1950} or  t h e  E a s t e r n  Region Local  

Government Law, 19555 ° r

( i i i )  a c o - o p e r a t i v e  s o c i e t y  composed s o l e l y  o f  N i g e r i a n s  and 

R e g i s t e r e d  under  th e  p r o v i s i o n s  o f  any C o -O p e ra t iv e  

S o c i e t i e s  Ordinance o r  the  C o - o p e r a t i v e  S o c i e t i e s  Law,

1955. " 16

For the  r e a so n s  a l r e a d y  g iven  i n  Chap te r  1, such a  g r a n t  may be

governed by customary  law u n l e s s  t h e  p a r t i e s  a g re e d  t o  r e g u l a t e  t h e i r

r e l a t i o n s h i p  e x c l u s i v e l y  by any o t h e r  system o f  law*
17As S. 18(2)  o f  th e  Companies Ordinance  c o n f e r s  upon 

companies formed under  t h e  Ordinance a g e n e r a l  power t o  h o ld  l a n d ,  

i t  i s  su bm i t ted  t h a t  i f  r e g i s t e r e d  i n  N i g e r i a ,  such a  company i s

16. E .R . , S . 2; ¥ . R . ,  S .2 ( b )

17. Cap. 37 of  1958.
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n o t  an a l i e n  even i f  i t  i s  made up o f  n o n - N i g e r i a n s ;  i t  can 

t h e r e f o r e ,  a c q u i r e  l a n d  and g r a n t  t e n a n c i e s  j u s t  l i k e  any N i g e r i a n  

and such g r a n t s  may be  g ove rned  by th e  cus tom ary  o r  g e n e r a l  law 

a c c o rd in g  t o  th e  i n t e n t i o n  o f  th e  p a r t i e s .  On t h e  o t h e r  hand ,  a s  

th e  e x c e p t io n  does n o t  c o v e r  u n i n c o r p o r a t e d  b o d i e s ,  i t  seems t h a t  

a v o l u n ta r y  o r g a n i s a t i o n  i s  an a l i e n  even i f  i t  i s  made up o f  

N ig e r i a n s  onlys i t  c a n n o t ,  a c c o r d i n g l y ,  g r a n t  o r  a c q u i r e  any 

i n t e r e s t  Tin l a n d  w i th o u t  t h e  co n sen t  o f  t h e  M i n i s t e r .  T h is  s t a t u t o r y  

p r o v i s i o n  seems to  run  c o u n t e r  to  n a t i v e  law u n d e r  which any group 

o f  p e r s o n s  (such as  members o f  an a g e -g rade  o r  o f  a s o c i e t y  such a s  

the  "Ogboni” ) may be g r a n t e d  a tenancy  f o r  c a r r y i n g  ou t  t h e  p u r p o s e s

-P 4- Vi 1 8o f  th e  group.

Procedure  f o r  C r e a t i n g  t h e  R e la t i o n  o f  L an d lo rd  and T e n a n t .

The cus tomary  p r o c e d u r e  f o r  g r a n t i n g  t e n a n c i e s  v a r i e s  i n

d e t a i l s  a c c o r d i n g  to  th e  custom o f  each p a r t i c u l a r  l o c a l i t y  though

the  broad p r i n c i p l e s  a r e  f a i r l y  uniform th r o u g h o u t  t h e  c o u n t r y .

Where the  p a r t i e s  a re  on v e r y  c o r d i a l  t e rm s  ’’f r i e n d l y  l o a n s  a re

19no t  a t t e n d e d  by any f o r m a l i t y ” . T h is  i s  t r u e  o f  th e  Angas o f

the  P l a t e a u  P rov in c e  i n  N o r th e r n  N i g e r i a  a s  i t  i s  o f  t h e  E f i k s ,  

the  Ibos ,  and th e  Yorubas o f  t h e  South.

18. Ward P r i c e ,  H .L . ,  Land Tenure in  th e  Yoruba P r o v i n c e s , p a r a .  100. 

19* Rowling, P l a t e a u , p a r a .  24*
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P e r s o n s  to  whom a g r a n t  o f  l a n d  i s  made may be d i v i d e d  

i n t o  f o u r  c l a s s e s :  ( i )  t h o s e  who wish to  s e t t l e  p e rm a n e n t ly .

These p e r s o n s  a r e  g e n e r a l l y  g iv en  l a n d  a f t e r  a t r i a l  p e r i o d .  A f t e r  

a long p e r i o d  such p e r s o n s  a r e  o f t e n  t r e a t e d  a s  members o f  t h e  

community and t h e i r  r i g h t s  may be c o - e x t e n s i v e  w i th  t h o s e  who e n jo y  

r i g h t s  i n  th e  l a n d  by v i r t u e  o f  b i r t h ,  e s p e c i a l l y  i f  t h e  

" in c o r p o r a te d "  g r a n t e e s  have t ak e n  f u l l  p a r t  i n  d e f e n d i n g  t h e  r i g h t s  

o f  the  g r a n t o r s  over  t h e  l a n d  when th o s e  r i g h t s  ware  t h r e a t e n e d .

( i i )  I t i n e r a n t  s t r a n g e r s  who a re  n o t  and n e v e r  become members o f  

th e  community. These s t r a n g e r s  a re  g r a n t e d  r i g h t s  o f  u s i n g  th e  

lan d  w i th o u t  b e i n g  " i n c o r p o r a t e d "  i n t o  t h e  g ro u p .

( i i i )  S t r a n g e r s  who s im ply  l i v e  in  one d i s t r i c t  and r e c e i v e  a  g r a n t  

o f  land in  a n o t h e r , g e n e r a l l y  f o r  p u rp o se s  o f  f a r m in g  o n l y .

( iv )  A member o f  th e  community who h as  ru n  s h o r t  o f  l a n d  f o r  h i s  

own needs and th e  n e ed s  o f  h i s  d e p en d a n ts .

A r e s i d e n t  w i t h i n  th e  community i s  wel l-known t o  e v e ry  

member o f  th e  g roup .  He c o u ld  o f t e n  e a s i l y  o b t a i n  a g r a n t  from a 

f r i e n d  f o r  th e  mere a s k i n g .  I f  th e  p r o s p e c t i v e  g r a n t o r  i s  n o t  a 

c lo se  f r i e n d ,  among t h e  I b o s ,  t h e  would-be g r a n t e e ,  l i k e  a s t r a n g e r  

from a n o th e r  d i s t r i c t ,  would t a k e  some palm wine and some k o l a  n u t s  

to  the  l a n d - h o l d e r  t o  r e q u e s t  f o r  the  g r a n t .  I f  t h e  p a r t i e s  a g r e e ,  

a day and t ime f o r  "showing" l a n d  w i l l  be  f i x e d .  Where t h e  g r a n t  i s  f o r
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a sh o r i  p e r i o d ,  e . g . ,  one fa rm in g  seaso n ,  i t  may n o t  be n e c e s s a r y  

f o r  w i tn es se s  to  be p r e s e n t  i f  the  l an d  i s  h e l d  by an i n d i v i d u a l .

I f  i t  is  h e ld  by a group a few w i tn e s s e s  from t h e  g r a n t o r - g r o u p  

must accompany th e  head t o  mark out th e  p l o t  and t e s t i f y  t o  t h e  

g r a n t .

In cus tomary  law th e  mere o f f e r  and a c c e p t a n c e  o f  a  g r a n t  does

n o t  c re a te  a l a n d l o r d  and t e n a n t  r e l a t i o n s h i p .  The g r a n t e e  must have

e n te re d ;  b e f o r e  such e n t r y  he has on ly  a  hope o f  g e t t i n g  t h e  l a n d .  I f

th e  g ran to r  b r e a k s  h i s  p rom ise  th e  g r a n te e  c a n n o t  s p e c i f i c a l l y  e n fo r c e

20t h e  ba rga in  u n l e s s  he can show t h a t  he has  done some s p e c i f i c  a c t s .

(on the l and )  which a r e  i r r e v o c a b l y  uneequivoca l ly  r e f e r a b l e  t o  t h e  

agreement.  I f ,  however, t h e  g r a n t e e  has  made m one ta ry  payment i n  

c o n s i d e r a t i o n  f o r  the  g r a n t ,  under  modern c o n d i t i o n s  th e  g r a n t o r  w i l l  

be compelled t o  implement  th e  ag reem ent .

Where th e  g r a n t  was to  be f o r  a l o n g  t im e  and t h e  g r a n t e e  was 

n o t  ' • in c o rp o ra te d ” i n t o  t h e  group so a s  to  g iv e  him f u l l  r i g h t s  o f  

membership, he was e x p e c te d  t o  produce e v id e n ce  t h a t  he would be a 

d e s i r a b l e  t e n a n t .  T h is  ev idence  g e n e r a l l y  comes from a member o f  

the  group w i th  whom he must have been l i v i n g  f o r  sometime t o  e n a b le  

h i s  c h a r a c t e r  t o  be assessed".  In  Benin ,  f o r  example,  p r o s p e c t i v e  

g ra n te e s  o f  lo n g - te r m  t e n a n c i e s  must be " ad o p te d "  by  a l o c a l  f a m i ly  

i f  t h e /  a re  i n d i v i d u a l s ,  o r  i f  a  group by  th e  Oba a c t i n g  on b e h a l f  o f  

th e  p o l i t i c a l  community, b e f o r e  making th e  r e q u e s t  f o r  t h e  g r a n t .

20. Suoh as c l e a r i n g  th e  l a n d  f o r  b u i l d i n g  o r  m anur ing  i t  f o r  f a rm in g .
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By and l a r g e ,  i t  i s  t h e  t e n a n t  who t a k e s  t h e  i n i t i a l  

s t e p s  t o  o b t a i n  t h e  g r a n t : he makes h i s  r e q u e s t  t o  t h e  l a n d -

c o n t r o l l i n g  a u t h o r i t y  o r  t o  t h e  p r i v a t e  h o l d e r ,  e i t h e r  d i r e c t l y  ( i f  

h i s  c h a r a c t e r  i s  w e l l -known)  o r  th ro u g h  a middleman. I f  t h e  l a n d  i s  

h e l d  by a g roup ,  t h e  head  o f  t h e  group in fo rm s  a l l  t h e  e l i g i b l e  

members abou t  t h e  r e q u e s t  and a s k s  them t o  a t t e n d  a  d i s c u s s i o n  on i t .  

On th e  a p p o i n t e d  day t h e  p r o s p e c t i v e  g r a n t e e  comes w i t h  h i s  s p o n s o r  

b r i n g i n g  some g i f t s  o f  k o l a  n u t s  a n d / o r  palm w ine .  I f  t h e r e  i s  a 

g e n e r a l  a g reem en t ,  t h e  p a r t i e s  may a l l  go a t  once t o  mark o u t  t h e  

a r e a  to  be g r a n t e d .  In  some c a s e s  th e  t a s k  o f  d e m a rca t io n  may be 

l e f t  t o  th e  head  and s e l e c t e d  members o f  t h e  g roup .

Where th e  t e n a n c y  was e x p e c te d  t o  l a s t  f o r  a  l o n g  t im e  a 

fo rm al  p r o c e d u r e  was o f t e n  a d o p te d .  Thus, among th e  Y orubas ,  i f  

d u r in g  t h e  p r e l i m i n a r y  d i s c u s s i o n  i t  was l i k e l y  t h a t  a  g r a n t  would 

be made, th e  p r o s p e c t i v e  g r a n t o r s ,  th ro u g h  t h e i r  head ,  would a sk  

t h e i r  l a n d - p r i e s t  to  o f f e r  s a c r i f i c e s  and c o n s u l t  t h e  dead a n c e s t o r s  

a s  to  t h e  a d v i s a b i l i t y  o f  t h e  g r a n t .  I n  a n c i e n t  t im e s  i f  he gave 

u n f a v o u r a b ly  a d v i c e ,  t h e  n e g o t i a t i o n s  would be  c a l l e d  o f f  a t  once .

I f  th e  g r a n t  was t o  be  p ro ce ed e d  w i t h ,  th en  a  d a te  i s  f i x e d  

f o r  c o m p le t in g  t h e  t r a n s a c t i o n .  On th e  a p p o in t e d  day th e  g r a n t e e  

comes w i th  h i s  own w i t n e s s e s ,  b r i n g i n g  t h e  cus tom ary  g i f t s  m en t ioned  

above.  He would r e s t a t e  h i s  r e q u e s t  i n  th e  p r e s e n c e  o f  everybody .

The wine i s  p o u red  i n t o  a cup and handed o v e r  t o  th e  h ead ,  who p o u rs
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l i b a t i o n ,  c a l l i n g  on t h e  gods and th e  s p i r i t s  o f  th e  dead a n c e s t o r s  

to  t a k e  n o t i c e  o f  th e  agreem ent  and r e v e a l  w h e th e r  i t  would be  i n  th e  

b e s t  i n t e r e s t s  o f  a l l  t h e  p a r t i e s  t o  com ple te  th e  t r a n s a c t i o n .  Then 

a k o l a  n u t  would be  s p l i t  by  t h e  head .  He would t a k e  t h r e e  o f  i t s  

c o ty l e d o n s  i n t o  h i s  hand and th row them on t h e  ground a f t e r  r e c i t i n g  

some p r a y e r s  and i n c a n t a t i o n s  t o  t h e  a n c e s t o r s  and t h e  gods o f  t h e  

g roup .  A c o ty l e d o n  which f e l l  w i th  t h e  i n s i d e  upperm ost  was f a v o u r a b l e ;  

i f  t h e  o u t s i d e  was u p p e rm o s t ,  i t  was u n f a v o u r a b l e .  I f ,  t h e r e f o r e ,  a l l  

t h e  t h r e e  p i e c e s  f e l l  w i t h  t h e  i n s i d e  u p p e rm o s t ,  i t  was an i n d i c a t i o n  

t h a t  t h e  r e l a t i o n  o f  t h e  l a n d l o r d  and th e  t e n a n t  would be v e r y  

s a t i s f a c t o r y ;  i f  two p i e c e s  f e l l  w i th  t h e  i n s i d e  u p p e rm o s t ,  t h e  omen 

was good and th e  g r a n t  c o u ld  be  made. I f ,  however, t h e  f i r s t  throw 

r e s u l t e d  i n  a l l  t h e  t h r e e  p i e c e s  f a l l i n g  w i t h  t h e  o u t s i d e  u p pe rm os t ,  

t h i s  was a  w arn ing  o f  t h e  d a n g e rs  ahead  and t h e  g r a n t o r s  m ight  r e t r a c t  

a t  once .  Sometimes t h i s  omen might  be  t a k e n  t o  mean t h a t  t h e  s p i r i t s  

o f  t h e  a n c e s t o r s  have n o t  y e t  s a n c t i o n e d  th e  t r a n s a c t i o n  and th e  

g r a n t o r s  would go a g a in  t o  c o n s u l t  t h e  l a n d - p r i e s t  who c o u ld  a d v i s e  

on what s a c r i f i c e s  t o  make. Where th e  f i r s t  throw r e s u l t s  i n  two to  

one a g a i n s t ,  a second throw i s  made, and i f  n e c e s s a r y ,  a t h i r d ,  i n  

o r d e r  to  g e t  a d e c i s i o n .

The p r o c e d u r e  among t h e  I b o s  i s  n o t  s u b s t a n t i a l l y  d i f f e r e n t  

from t h a t  o f  t h e  Yorubas,  b u t  i n  an Ibo  g a t h e r i n g ,  i f  t h e  k o l a  n u t ,  

when b r o k e n ,  f a l l s  i n t o  two c o ty l e d o n s  o n ly ,  t h i s  would be a  b a d  omen
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Aftft t h e  t r a n s a c t i o n  may be h a l t e d .  In  some p a r t s  o f  Ibo  l a n d  t h e

k o l a  n u t  i s  n o t  e a t e n  a t  a l l ;  i n  o t h e r  p a r t s  i t  i s  e a t e n  by  v e r y

e l d e r l y  p e o p le  o n ly ;  i n  some p l a c e s  to o  a  k o l a  n u t  w i t h  seven
4

c o ty l e d o n s  i s  n o t  p r o p i t i o u s .

Sometimes a  k o l a - t h r o w i n g  ceremony may be  u s e d  t o  c o v e r  up

th e  f a c t  t h a t  t h e  g r a n t o r s  were u n w i l l i n g  t o  p ro c e e d  w i t h  t h e

t r a n s a c t i o n .  I f ,  f o r  example ,  a f t e r  g i v i n g  a p r e l i m i n a r y  c o n s e n t

th e y  d i s c o v e r  t h a t  t h e  g r a n t e e  would be an u n d e s i r a b l e  t e n a n t ,  o r  i f

th e  head  h i m s e l f  was o v e r - r u l e d  by th e  members i n  h i s  o b j e c t i o n  t o  t h e

g r a n t ,  an a d r o i t  th ro w in g  c o u ld  a lways r e s u l t  i n  a l l  t h e  c o t y l e d o n s

f a l l i n g  w i t h  th e  o u t s i d e  upperm ost  -  a  p i e c e  o f  e v id e n c e  t h a t  b o t h

th e  a n c e s t o r s  and t h e  gods a r e  a g a i n s t  t h e  g r a n t  and nobody was to  
5

blame f o r  i t .

Where a  g r a n t  would be  made, a f t e r  a  s u c c e s s f u l  k o l a - t h r o w i n g  

ceremony and on th e  g r a n t o r s  h a v in g  l a i d  down t h e  s p e c i a l  t e rm s  of  

t h e  g r a n t ,  t h e  p a r t i e s  and t h e i r  w i t n e s s e s  move t o  t h e  l a n d  t o  dem arca te  

t h e  jp o r t io n  t o  be g r a n t e d .  The head  s t a n d s  a t  one end o f  t h e  p l o t ,  

d i g s  up a sod o f  e a r t h  and th ro w s  i t  to w a rd s  t h e  c e n t r e  o f  t h e  p l o t .  He

4* See A P r im e r  o f  Ibo E t i q u e t t e , by t h e  N i g e r i a  Union o f  T e a c h e r s ,  
London, Longmans & Co. (19 4 9 ) ,  p .  16.

5* A u s u a l  s t a t e m e n t  on such  o c c a s i o n s ,  i n  Oba, ( i b o )  i s s  tfAna b%i Onye 
t o t a  o l i b e ;  a y i  ada—etufukwo ana unu kama a y i  ng—enye nwanne a y i  
nke a ebe o ga—ano we d i  n d u” — The l a n d  i s  f o r  e v e r y  one t o  e n jo y  
a s  he comes t o  manhood; we a r e  n o t  t h r o w in g  away y o u r  l a n d  
( s p e a k i n g  t o  t h e  gods and t h e  a n c e s t o r s ) ,  b u t  we a r e  o f f e r i n g  t o  
t h i s  our  b r o t h e r ,  a  p l a c e  where he c o u ld  s t a y  and keep  a l i v e . 1’
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t h e n  p l a n t s  a  l i f e - s t i c k  a t  t h e  p o i n t  from where he dug up th e

sod .  H aving  done t h i s  he s t a r t s  w a lk in g  round  t h e  b o u n d a r i e s ,

m ark ing  them ou t  by  d i g g i n g  c a s u a l l y  a t  i n t e r v a l s  and r e p e a t i n g

p r a y e r s  t o  t h e  gods a s  w e l l  a s  c a l l i n g  upon t h e  dead to  w i t n e s s  th e

g r a n t .  H i s  s u p p o r t e r s  f o l l o w  him ro u nd ,  p l a n t i n g  l i f e - s t i c k s  a t  the

p o i n t s  where he d i g s  and r e s p o n d i n g  o c c a s i o n a l l y  t o  th e  s u p p l i c a t i o n s

which he makes t o  th e  g o d s .  On c o m p le t io n  o f  t h e  d e m a r c a t io n ,  th e

g r a n t o r  would t e l l  t h e  t e n a n t  f o r m a l l y  t h a t  t h e  l a n d  which t h e y  had

j u s t  wa lked  round  was t h e  one g r a n t e d  to  him, b i d d i n g  him u se  i t  
w e l l  f o r  th e  p u rp o se  o f  t h e  g r a n t ,  b o t h  p a r t i e s  would th e n

c o n g r a t u l a t e  each o t h e r ,  e x p r e s s i n g  t h e  hope t h a t  th e  g r a n t  would be

t o  t h e i r  m utua l  a d v a n t a g e .

In  c a se  o f  o u t r i g h t  s a l e  th e  p r o c e d u r e  i s  d i f f e r e n t  i n  many 

ways.  Among th e  Y orubas ,  f o r  example , a f t e r  t h e  p r e l i m i n a r y  

n e g o t i a t i o n s ,  a  m ee t ing  i s  a r r a n g e d  on t h e  s i t e  i n  q u e s t i o n .  T h is  

m e e t in g  i s  a t t e n d e d  by  t h e  r e p r e s e n t a t i v e s  o f  t h e  Oba, t h e  Ogboni 

S o c i e t y ,  and t h e  community. The ven d o r  and t h e  p u r c h a s e r  a s  w e l l  

a s  th e  h o l d e r s  o f  a d j o i n i n g  l a n d  a re  p r e s e n t .  The vendor  marks out  

t h e  l a n d .  K o l a - n u t s ,  pa lm  o i l  and cOwrie s h e l l s  a r e  p u t  i n t o  an 

e a r th e n w a r e  p o t ,  which i s  th e n  c o v e re d  and f i x e d  f i r m l y  i n  t h e  

g ro u n d .  One each  o f  p e re g r u m , akoko , e t e r u m , and a losam  t r e e s  i s  

p l a n t e d  n e a r  p o t .  A sheep  i s  k i l l e d . The p a r t i e s  s p l i t  t h e  k o l a - n u t s
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and exchange t h e  c o ty l e d o n s  m u t u a l l y .  The gods a r e  i n v o k e d  t o  b l e s s  

th e  p a r t i e s  . a n d  keep  t h e  l a n d  p r o d u c t i v e .  The k i l l i n g  o f  th e  

sheep i s  a  mark o f  o u t r i g h t  s a l e .  Among t h e  I b o s  a  g o a t  ( o r  a dog 

i n  some p l a c e s )  i s  k i l l e d .  I f  t h i s  i s  n o t  done t h e  p r e s u m p t io n  

i s  t h a t  o n ly  a t e n a n c y  ( o r  i f  s u b s t a n t i a l  payment was made, a  p le d g e )

was g r a n t e d .  I n  a l l  c a s e s  t h e  t r a n s a c t i o n  must t a k e  p l a c e  b e f o r e

6w i t n e s s e s ,  f o r  n a t i v e  law a lways frowned, uppn secret d e a l i n g s  i n  

l a n d .

The cu s to m ary  p r o c e d u r e  d e s c r i b e d  above i s  r a p i d l y  u n d e rg o in g

m o d i f i c a t i o n s .  In  some p l a c e s  th e  s a c r i f i c i a l  e lem en t  h a s  b een

abandoned e n t i r e l y ,  l e a v i n g  o n ly  t h e  k o l a  ceremony.  I n  o t h e r s ,  no

r e l i g i o u s  e le m e n t  w h a t so e v e r  i s  i n t r o d u c e d :  t h e  p a r t i e s  r e c o r d i n g

t h e i r  ag reem en t  i n  a document. Sometimes th e  document i s  p r e p a r e d

by a l e g a l  p r a c t i t i o n e r ;  a t  o t h e r  t im e s  i t  i s  drawn up i n  t h e

vernacul^.m by any one w i t h  some knowledge o f  w r i t i n g .  On y e t  o t h e r

o c c a s i o n s  t h e  r e l i g i o u s  ceremony i s  f o l lo w e d  by th e  e x e c u t i o n  o f

th e  w r i t t e n  i n s t r u m e n t .  Some o f  t h e  documents  aard i n t e r e s t i n g  n o t

o n ly  b e c a u s e  t h e y  e x e m p l i fy  th e  no rm al  p r a c t i c e  to d a y  b u t  a l s o  b eca u se

th e y  r a i s e  p ro b lem s  o f  c o n s t r u c t i o n .  The f o l l o w i n g  a r e  spec im ens  o f
a p p a r e n t l y

such docum ents :  one /drawn up by  a  S o l i c i t o r  and th e  o t h e r  by  a  layman.

6 . See J ibow u ,  Ag. F . J . ,  i n  Cole  v .  Folami (1956) 1 F .N .L .R .  6 6 . c f .  
O l l e n n u ,  J .  i n  Yeboah v .  I s e  (1957) 3 W.A.L.R. 299* Sed qu .  w he ther  
t h e r e  must a lw ays  be a fo rm a l  t r a n s f e r  b e f o r e  w i t n e s s : S e e  Boakye 
v .  B ro n i  and Domfe (195^1 3 W.A.L.R.
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( i )  Customary Lease a p p a r e n t l y  p r e p a r e d  by  a S o l i c i t o r . ^

THIS DEED made  ............... day o f   ........................  1 9 .................

BETWEEN............................. f o r  and on b e h a l f  o f  h i m s e l f  a n d ....................

f a m i ly  o f   ................. ( h e r e i n a f t e r  c a l l e d  th e  L a n d lo r d ,  which  h e r e i n

i n c l u d e s  t h e  s u c c e s s o r s  i n  t i t l e  o f  th e  L a n d lo rd ,  where t h e  c o n t r a c t  

so a d m i t s )  o f  t h e  one p a r t ,

AND  ................. • • • • • o f .................   f o r  t h e  t ime b e i n g  r e s i d e n t  i n  • • • • •

( h e r e i n a f t e r  c a l l e d  t h e  T e n a n t ,  which te rm  i n c l u d e s  t h e  h e i r s  and 

s u c c e s s o r s  o f  t h e  Tenant  where t h e  c o n t e x t  so a d m i t s )  o f  t h e  o t h e r  

p a r t

HITEESSETH

1. That  i n  c o n s i d e r a t i o n  o f  t h e  sum o f ...................p a i d  by  t h e  Tenant

to  • • • • • • • ,  t h e  L an d lo rd  a s  Kola  (The r e c e i p t  o f  which sum th e

L an d lo rd  h e re b y  acknowledges)  t h e  L a n d lo rd  h e re b y  t r a n s f e r s  t o

th e  Tenant  a l l  t h a t  p i e c e  o r ' . p a r c e l  o f  l a n d  known a s  P l o t  ............

i n  B lock  • • • • • •  shown on th e  p l a n  Ho.  ............ d e p o s i t e d  i n  th e

o f f i c e  o f  t h e  Commissioner o f  Lands which i s  more p a r t i c u l a r l y

d e l i n e a t e d  and shown s u r ro u n d e d  by a b o a r d e r  c o l o u r e d   ............

on t h e  p l a n  en d o rsed  on t h e s e  p r e s e n t s  t o  h o l d  t h e  same u n to

and t o  t h e  u se  o f  t h e  t e n a n t  f o r  e v e r ,  b u t  s u b j e c t  t o  t h e  f o l l o w i n g

te rm s  and c o n d i t i o n s !

7 .  THis t h e  model u sed  i n  c o n n e c t io n  w i th  g r a n t s  by t h e  Modebe 
Fam ily  in  O n i t s h a ,  E a s t e r n  N ig e r i a *  See Chubb, Ibo  Land Tenure ,  
Appendix I I I ,  p .  103.
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2. The T enan t  s h a l l  n o t  a s s i g n  t h e  whole o r  any p o r t i o n  o f  t h e  

s a i d  p i e o e  o r  p a r c e l  o f  l a n d  w i t h o u t  t h e  c o n s e n t  o f  t h e  

L a n d lo r d ,  and f o r  t h e  s a i d  c o n s e n t  t h e  l a n d l o r d  s h a l l  he  e n t i t l e d

t o  r e c e i v e ,  i n  t h e  c a s e  o f  a  v a c a n t  p l o t .................... and  i n  t h e  c a s e

o f  a p l o t  b u i l t  upon • • • • • • • • •  o f  t h e  c u r r e n t  v a l u e  o f  t h e  s a i d

p r o p e r t y .

3* The Tenant  s h a l l  p ay  a l l  e x i s t i n g  and f u t u r e  t a x e s ,  r a t e s ,

a s s e s s m e n t s  and o u t g o in g s  o f  e v e ry  d e s c r i p t i o n  t o  which  t h e  

L a n d lo rd  o r  t h e  t e n a n t  i n  r e s p e c t  o f  t h e  l a n d  i s  o r  s h a l l  

h e r e i n a f t e r  become l i a b l e .

IN WITNESS WHEREOF t h e  p a r t i e s  t h e r e t o  have h e r e u n t o  s e t  t h e i r  

h an ds  o r  made t h e i r  marks t h e  day and y e a r  f i r s t  above w r i t t e n .

S ig n e d ,  s e a l e d  and d e l i v e r e d  by t h e  above named

i n  th e  p r e s e n c e  o f   ........................ ..

S ig n e d ,  s e a l e d  and d e l i v e r e d  by t h e  above named

In  t h e  p r e s e n c e  o f   .......... • • • • • .................. ..

( i i ) Customary  Lease  p r e p a r e d  by  a  lay m an .

IN ACCORDANCE w i t h  t h e  d e c i s i o n  o f  t h e  D i s t r i c t  Head i n  c o n s u l t a t i o n  

w i t h  h i s  E l d e r s  we have  se en  f i t  t o  g r a n t  s t r a n g e r s  w i s h i n g  t o  b u i l d

8 .  T h is  i s  t h e  model u s e d  i n  c o n n e c t i o n  w i t h  g r a n t s  by  t h e
i n  Zana P r o v i n c e ,  N o r th e r n  N i g e r i a .  The o r i g i n a l  document 

was w r i t t e n  i n  Hanoai See C o le ,  Zana , p a r .  39»
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house  t h e  l o a n  o f  l a n d ,  f o r  t h e  p u r p o s e s  o f  b u i l d i n g  o n ly  AT ICpak, 

n e a r  t h e  Ra i lway  S t a t i o n  and  t h e  Hausa Q ua r te r*  The l a n d  i s  n o t  

g iv e n  f o r  f a r m in g  pu rp o se s*

SINCE th e  l a n d  i s  l o a n e d  th e y  ( i . e .  t h e  T e n a n ts )  have  no r i g h t

t o  do a n y t h i n g  on i t  b u t  b u i l d *  When t h e y  w ish  t o  l e a v e  t h e y  have  no

r i g h t  t o  s e l l  t h e  b u i l d i n g s  t h a t  t h e y  have b u i l t  t o  whomsoever t h e y

deem f i t ,  b u t  o n ly  w i t h  t h e  knowledge and agreem ent  o f  t h e  V i l l a g e

Head*

FURTHER t h e  D i s t r i c t  Head can d i s m i s s  a  man from l a n d  i f  he 

does  n o t  l i v e  i n  harmony w i t h  t h e  p e o p le  o f  t h e  d i s t r i c t  o r  i f  t h e  

l a n d  i s  wanted  f o r  a n o t h e r  purpose*

ACCORDINGLY whoever h a s  been  g iv en  a  p l a c e  t o  b u i l d  on must 

s i g n  h i s  name i n  t h i s  book*

Date* No. PROMISE

1* I  • • • • ...................... *........... • « • • * • «  u n d e r s t a n d  and agree*

2* I    * ..................................................   u n d e r s t a n d  and agree*

I t  i s  t o  be  n o t e d  t h a t  whereas  t h e  document drawn up by  a  

p r o f e s s i o n a l  man i s  m e re ly  t a k e n  from a  specimen l e a s e  i n  E n g l i s h  

form , t h a t  drawn up by  t h e  layman i s  q u i t e  o r i g i n a l  i n  form and 

p r o v i d e s  o n ly  f o r  u n i l a t e r a l  e x e c u t i o n  by  th e  g r a n t e e .  How f a r  th e  

C o u r t s  w i l l  i n t e r p r e t  t h e s e  two documents i n  t h e  same way i s  a  m a t t e r  

o f  c o n j e c t u r e .  I t  i s  s u b m i t t e d ,  however ,  t h a t  t h e  i n s t r u m e n t  drawn up 

by  th e  layman i s  e x p l i c i t  enough t o  l e a v e  no doubt  t h a t  a  c u s to m a ry  g r a n t
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was made. The same t h i n g  c a n n o t  he s a i d  o f  t h a t  drawn up by  t h e  

S o l i c i t o r .  In  s p i t e  o f  t h e  u se  o f  t h e  te rm  " t e n a n t ” t h e  document a s  

a  whole shows t h a t  a  s a l e  was made. T h is  i s  b e c a u s e  t h e  g r a n t  was 

! f o r  e v e r 1, n o t  m ere ly  f o r  i n d e f i n i t e  p e r i o d ,  however l o n g .  The 

g r a n t o r  h a s  r e s e r v e d  no r e v e r s i o n ,  h a s  imposed no r e s t r i c t i o n s  a s  t o  

u se  o r  d e t e r m i n a t i o n  o f  t h e  g r a n t e e * s  r i g h t s .  For  t h i s  r e a s o n  th e  

r e s t r i c t i o n  on a l i e n a t i o n  w i t h o u t  c o n s e n t  i s  i n  c o n f l i c t  w i t h  t h e  f u l l  

r i g h t s  g r a n t e d  and,  t h e r e f o r e ,  n u l l  and v o i d .  The layman h a s  a c h i e v e d  

t h e  i n t e n t i o n  o f  t h e  p a r t i e s  and p r o f e s s i o n a l  t r a i n i n g  h a s  become a 

g r e a t  d i s a d v a n t a g e !

GRANT OF LEASES UNDER TEE GENERAL LAW.

A l l  t h e  c l a s s e s  o f  p e r s o n s  c a p a b le  o f  g r a n t i n g  t e n a n c i e s  u n d e r

c u s to m ary  law a r e  a b l e  t o  c r e a t e  l e a s e s  g ove rned  by th e  g e n e r a l  law . Where

a l e a s e h o l d  i n t e r e s t  i s  b e i n g  a c q u i r e d  b y  t h e  Government u n d e r  t h e  P u b l i c

Lands A c q u i s i t i o n  O rd inance  t h e  n e c e s s i t y  f o r  c o n s e n t  o f  t h e  l a n d - h o l d i n g

group i s  d i s p e n s e d  w i t h  b e c a u s e  i t  i s  e x p r e s s l y  p r o v i d e d  (by t h e

l e g i s l a t u r e )  t h a t  t h e  r e c o g n i s e d  head  o f  t h e  group can convey such  l a n d ,
9

n o t w i t h s t a n d i n g  any n a t i v e  law o r  custom t o  t h e  c o n t r a r y .  Where a 

g roup ,  a s  a r e s u l t  o f  p o l i t i c a l  u n r e s t ,  d i s p e n s e s  w i t h  t h e  r u l e  o f  t h e i r  

c h i e f ,  t h e y  may s t i l l  a p p o i n t  h e ad s  who can  g r a n t  l e a s e s  o f  t h e  l a n d

9. P u b l i c  Lands A c q u i s i t i o n  O rd in an c e ,  S . 7
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i ie ld  by th e  g roup .  The h e ad s  so a p p o i n t e d  must  a c t  r e a s o n a b l y  i n  

th e  b e s t  i n t e r e s t s  o f  t h e  members and must  a g r e e  on t h e  e s s e n t i a l  

te rm s o f  th e  l e a s e .

Apart  from g r a n t o r s  u n d e r  cu s to m ary  law b e i n g  a b l e  t o  c r e a t e

l e a s e s ,  th e  c l a s s  o f  p e r s o n s  ( u s u a l l y  unknown i n  c u s to m a ry  law) who

can g r a n t  l e a s e s  i n  g e n e r a l  law i n c l u d e  t r u s t e e s  f o r  i n f a n t s ,  com m it tees

of  l u n a t i c s ,  t r u s t e e s  i n  b a n k r u p t c y ,  e x e c u t o r s  and a d m i n i s t r a t o r s ,

m or tgagors  and m o r tg a g e e s .  Any l e a s e s  w hich  t h e y  c r e a t e  a r e  governed

by E n g l i s h  law as  on 1 s t  J a n u a r y  1 9 0 0 ^  e x c e p t  i n  t h e  W este rn  Region

where l e g i s l a t i o n  h a s  v i r t u a l l y  i n t r o d u c e d  t h e  c u r r e n t  E n g l i s h  law i n

a l l  g r a n t s  w i t h i n  t h e  e x c l u s i v e  competence o f  th e  R e g io n a l  l e g i s l a t u r e .

What d e te r m in e s  w h e th e r  a l e a s e  i s  gove rn ed  by  t h e  g e n e r a l

law ( r a t h e r  t h a n  n a t i v e  law and custom) i s  t h e  form i n  which  th e

i n s t r u m e n t  c r e a t i n g  i t  i s  drawn.  I f  t h i s  i n s t r u m e n t  i s  i n  t h e

t r a d i t i o n a l  form u se d  i n  E n g l i s h  law th e  r e l a t i o n s h i p  o f  t h e  p a r t i e s

w i l l  be r e g u l a t e d  by  t h e  g e n e r a l  law b e c a u s e  a l t h o u g h  t h e y  d i d  n o t

e x p r e s s l y  c o n t r a c t  t h a t  t h e i r  o b l i g a t i o n s  s h o u l d  n o t  be  r e g u l a t e d  by

cus tom ary  law, t h a t  k i n d  o f  t r a n s a c t i o n  i s  unknown t o  n a t i v e  law and

12custom w i t h i n  S . 27 (3)  o f  t h e  High C o u r t  o f  Lagos O r d in a n c e .

A l though  t h e  l e a s e  i s  g e n e r a l l y  i n  t h e  E n g l i s h  form N i g e r i a n

10 .  C h ie f  Eyo A rch ibong  & O rs .  v .  Etubom Ededem A rch ibo n g  & O rs .  (1947) 
18 N .L .R . ,  117.

11 .  For  which see  W o o d fa l l ,  1898 e d i t i o n ,  p p .  34-72 .
12 .  See p .  48 9 n o te u r



2 6 2 .

l a w y e r s  r a r e l y  do more t h a n  s im p ly  draw up t h e  deed .  They seldom

i n v e s t i g a t e  t h e  t i t l e .  T h i s  i s  due t o  t h e  f a o t  t h a t  c o n v e y a n c in g  in

t h e  modern se n se  i s  o n ly  a r e c e n t  i n n o v a t i o n  f o r  t r a n s a c t i o n s  i n  l a n d

u s u a l l y  p r o c e e d e d  on c u s to m a ry  l i n e s .  The p o s i t i o n  i s  u n s a t i s f a c t o r y

13boi?h f o r  t h e  l e g a l  a d v i s e r  and  f o r  h i s  c l i e n t  b u t  n o t h i n g  s h o r t  o f  a

Domesday Book can p r o v i d e  an e f f e c t i v e  remedy.

E s s e n t i a l s  o f  a  good l e a s e .  The f o l l o w i n g  c o n d i t i o n s  must be  s a t i s f i e d  

i f  a l e a s e  i s  t o  be v a l i d  i n  g e n e r a l  l aw :  1 .  The l e s s o r  must have  t h e

l e g a l  c a p a c i t y  t o  g r a n t  t h e  l e a s e .  2 .  The l e s s e e  must have t h e  l e g a l

c a p a c i t y  t o  t a k e  t h e  l e a s e .  3* There must be  i n  e x i s t e n c e  some l a n d

which i s  t h e  s u b j e c t - m a t t e r  o f  t h e  l e a s e .  4* The l e a s e  must  be  i n  

t h e  form r e q u i r e d  by  law .  5* The d u r a t i o n  o f  t h e  te rm  g r a n t e d  must 

be  c l e a r l y  s t a t e d *  6. There  must  be g a t h e r e d  from t h e  document o r  a c t  

o f  t h e  p a r t i e s  an i n t e n t i o n  t o  c r e a t e  t h e  r e l a t i o n s h i p  o f  l a n d l o r d  and 

t e n a n t •

A l l  t h e  p e r s o n s  who c a n n o t  g r a n t  t e n a n c i e s  u n d e r  c u s to m a ry  law 

l a c k  t h e  l e g a l  c a p a c i t y  t o  c r e a t e  l e a s e s  g o v e rn ed  by  t h e  g e n e r a l  law .

Thus a l t h o u g h  C h i e f s  and h e a d s  o f  c o r p o r a t e  g roups  a r e  u s u a l l y  d e s i g n a t e d  

a s  " t r u s t e e s ” t h e y  l a c k  c u s to m a ry  c a p a c i t y  t o  g r a n t  t e n a n c i e s  and  can n o t  

c r e a t e  l e a s e s  w i t h o u t  t h e  c o n s e n t  o f  t h e  group which t h e y  r e p r e s e n t .

13* See ,  e . g .  Lawson v .  S i f f r e  & Lawani (1932) 11 N .L .R .113  where a 
la w y e r  was s u c c e s s f u l l y  sued  f o r  damages f o r  w ro n g fu l  b u t  
g r a t u i t o u s  a d v i c e .
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They a r e ,  t h e r e f o r e ,  n o t  t r u s t e e s  i n  t h e  t r u e  se n se  o f  t h e

word.  In  t h e  W estern  Region  an i n f a n t  l a c k s  t h e  l e g a l  c a p a c i t y  to

14c r e a t e  o r  t a k e  a l e a s e  h u t  i n  t h e  o t h e r  p a r t s  o f  t h e  F e d e r a t i o n

where t h e  p r e —1900 E n g l i s h  law a p p l i e s ,  t h i s  i n c a p a c i t y  i s  l i m i t e d .

The common law r u l e ,  a s  m o d i f i e d  hy  th e  Conveyanc ing  A c t ,  l 8 8 l ,

s t i - J l  a p p l i e s .  T h e r e f o r e  t h e  l e a s e  made anywhere i n  N i g e r i a  ( e x c e p t

t h e  W este rn  Region)  hy  an i n f a n t  i s  n o t  a b s o l u t e l y  v o i d  h u t  v o i d a b l e

15on h i s  m a j o r i t y .  Under S .4 1  o f  t h e  C onveyanc ing  A c t ,  l 8 8 l ,

"Where a  p e r s o n  i n  h i s  own r i g h t  s e i s e d  o r  e n t i t l e d
t o  l a n d  f o r  an e s t a t e  i n  f e e  s im p le  i s  an i n f a n t ,
t h e  l a n d  s h a l l  he deemed t o  he  a s e t t l e d  e s t a t e  w i t h i n  
t h e  S e t t l e d  E s t a t e s  A c t ,  l 8 7 7 ft*

T h is  Act a l l o w e d  any p e r s o n s  e n t i t l e d  t o  t h e  r e n t s  and p r o f i t s  o f

16any s e t t l e d  e s t a t e  t o  demise  t h e  same o r  any p a r t  t h e r e o f  

w i t h o u t  any a p p l i c a t i o n  t o  t h e  C o u r t .  The te rm  g r a n t e d  w i l l  n o t  

exceed  21 y e a r s  h u t  c o u ld  he  renewed from t im e  t o  t im e .  The l e a s e  

must he  made hy  deed ,  a t  t h e  b e s t  r e n t  t h a t  c o u ld  r e a s o n a b l y  he 

o b t a i n e d  and sh o u ld  n o t  he  made w i th o u t  impeachment f o r  w a s t e .

I t  sh o u ld  c o n t a i n  a  c o v e n a n t  f o r  payment o f  r e n t  and a  c o n d i t i o n

17f o r  r e - e n t r y  i n  c a s e  o f  non-payment o f  r e n t  f o r  a  p e r i o d  o f  28 d a y s .

S . 49 o f  t h e  1877 Act f u r t h e r  empowered g u a r d i a n s  t o  e x e r c i s e  r i g h t s  o f

I 4T " P r o p e r t y  and Conveyanc ing  Law, now Cap.  100 o f  1959 e d . , S S .3 ( 6 ) ,  
17 & 18.

1 5 . W o o d fa l l ,  o p . c i t . ,  1898 e d .  p .  41? and t h e  a u t h o r i t i e s  c i t e d  
t h e r e i n .

16 .  U n le s s  t h e r e  was an e x p r e s s  d e c l a r a t i o n  t o  t h e  c o n t r a r y  i n  th e  
s e t t l e m e n t •

17 .  S e t t l e d  E s t a t e s  A c t ,  1877? S . 46 .
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l e a s i n g  on b e h a l f  o f  i n f a n t s ,  and S . 42 o f  t h e  Conveyancing  A c t ,

1881, gave t r u s t e e s  a c t i n g  f o r  i n f a n t s  s p e c i a l  powers o f  management

i n c l u d i n g  a  power nt o  make a l l o w a n c e s  t o  and a r r a n g e m e n ts , jw i th  t e n a n t s

and o t h e r s ,  and t o  d e te r m in e  t e n a n c i e s ,  and t o  a c c e p t  s u r r e n d e r  o f  l e a s e s

and t e n a n c i e s ,  and g e n e r a l l y  t o  d e a l  w i t h  t h e  l a n d  i n  a p r o p e r  and due

c o u r s e  o f  management• M T h is  means t h a t  b o t h  t h e  i n f a n t ,  h i s  g u a rd i a n

o r  t r u s t e e  ( i f  any) r e s p e c t i v e l y  may g r a n t  l e a s e s  o f  l a n d  anywhere i n

N i g e r i a ,  e x c e p t  t h e  W este rn  Region where th e  E n g l i s h  Law o f  P r p p e r t y

A c t ,  1925> b.as been  e n a c t e d .

By o p e r a t i o n  o f  S . 4 o f  t h e  S t a t u t e  o f  F r a u d s ,  1677* t h e  agreem ent

f o r  any l e a s e  c r e a t e d  i n  N i g e r i a  must be  i n  w r i t i n g ,  however s h o r t  th e  

18te rm  g r a n t e d .  The l e a s e  i t s e l f  must be  made by  deed i f  t h e  te rm

19c r e a t e d  i s  more t h a n  t h r e e  y e a r s .  By o p e r a t i o n  o f  S S . l  and 2 o f

20t h e  S t a t u t e  o f  F ra u d s  any g r a n t  o f  t e n a n c y  n o t  p u t  i n t o  w r i t i n g  by th e

p e r s o n  c r e a t i n g  i t  ( o r  by  h i s  a g e n t )  w i l l  have t h e  f o r c e  o f  a  t e n a n c y  a t

w i l l ;  such  t e n a n c y  jnay, however ,  be  c o n v e r t e d  t o  a  y e a r l y  t e n a n c y .~  ^

By t h e  R e g u l a t i o n s  made unde r  t h e  N a t iv e  Lands A c q u i s i t i o n  
2'

O rd inance '  t h e  te rm  g r a n t e d  t o  an a l i e n  s h o u ld  n o t  exceed  99 (y e a r s .

18.  O k o l e j i  v .  Okupe (1939) 15 N .L .R .2 8 .  In  t h e  W estern  Region where 
E n g l i s h  s t a t u t e s  no l o n g e r  a p p ly  t h i s  i s  e x p r e s s l y  p r o v i d e d  f o r  i n  
S . 67 o f  t h e  P r o p e r t y  and Conveyanc ing  Law. c a p .  100 o f  1959 ed.

19.  P r o p e r t y  and C onveyanc ing  Law, S . 77 (W.R.)
20.  R e p laced  i n  E ng land ,  w i t h  amendments, by  S . 54 of  t h e  L . P . A . ;  1925> 

and i n  t h e  W este rn  Region by S . 79 of  P r o p e r t y  and Conveyancing  
Law.

1. c f .  Doe d. Rigge v .  B e l l  (1793) 5 -T .R .  471.
Cap. 144 o f  1948? kqw r e p l a c e d  i n  t h e  W.R. by  Cap. 80 o f  1959 and in  
th e  E.R. by  No.



265 .
R e g i s t r a t i o n ,

The i n s t r u m e n t  c r e a t i n g  a  l e a s e  must be r e g i s t e r e d . .  R e g i s t r a t i o n

i s  o f  t h r e e  t y p e s ,  nam ely ,  ( i )  R e g i s t r a t i o n  o f  t i t l e s  u n d e r  t h e

R e g i s t r a t i o n  o f  T i t l e s  O rd in a n c e ;  ^ ( i O  r e g i s t r a t i o n  o f  i n s t r u m e n t s

u n d e r  t h e  Land R e g i s t r a t i o n  O rd ia n c e ;  and ( i i i )  r e g i s t r a t i o n  i n  a  l o c a l

deeds  r e g i s t r y  wh4re one i s  e s t a b l i s h e d  u n d e r  th e  L o ca l  Government Law,

The R e g i s t r a t i o n  o f  T i t l e s  O rd inance  empowers t h e  Governor o f

t h e  E a s t e r n  o r  W estern  R eg ion ,  o r  t h e  G o v e rn o r -G en e ra l  ( i n  r e s p e c t  o f

Lagos)  t o  e s t a b l i s h  l a n d  r e g i s t r i e s  f o r  th e  r e g i s t r a t i o n  o f  t i t l e s .  So

f a r  t h e  o n ly  r e g i s t r y  c r e a t e d  f o r  t h i s  p u rp o se  e x i s t s  i n  L agos ,^ - Under

t h e  O rd in ance  e v e r y  g r a n t  o f  a  l e a s e  f o r  a te rm  o f  n o t  l e s s  t h a n  f o r t y

y e a r s  and e v e r y  a s s ig n m en t  h a v in g  n o t  l e s s  t h a n  f o r t y  y e a r s  to  run  s h a l l

be  v o i d  u n l e s s  r e g i s t e r e d  w i t h i n  two months o r  such  e x te n d e d  t im e  a s  may 
5

be  g r a n t e d .  D e a l in g s  i n  r e g i s t e r e d  l a n d  a r e  p e r m i t t e d  i n  t h e  l i £ e

manner and by  l i k e  modes o f  a s s u r a n c e  a s  i f  t h e  l a n d  were n o t  r e g i s t e r e d

b u t  any r i g h t s  c r e a t e d  s h a l l  be  o v e r r i d d e n  by  r e g i s t e r e d  d i s p o s i t i o n s .

The O rd inance  p r o v i d e s  f o r  o p t i o n a l  r e g i s t r a t i o n  of l e a se w  f o r  n o t  
7

l e s s  t h a n  f i v e  y e a r s ;  b u t  i t  e x p r e s s l y  e x c l u d e s  from r e g i s t r a t i o n  a  l e a s e  

f o r  a te rm  l i m i t e d  t o  t a k e  e f f e c t  more t h a n  tw e n ty —one y e a r s  from t h e  d a te

3.  No. 13 o f  1935,  now Cap.  l 8 l  o f  1958.
4 .  See L.N. No. 155 o f  1956* page 2107 o f  V o l .  1  o f  Laws o f  N i g e r i a , 1958*
5 .  SS 5 ,14* The R e g i s t r a r  c a n n o t  g r a n t  e x t e n s i o n  o f  t im e  f o r  more t h a n  two 

months h u t  t h e  C o u r t  c a n .
6.  S . 43 ( l )
7 .  S . 6 (b)
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g

o f  t h e  i n s t r u m e n t  p u r p o r t i n g  t o  c r e a t e  i t .  A su rv e y  p l a n  o f  t h e
9

l a n d  l e a s e d  must  be a t t a c h e d  t o  t h e  i n s t r u m e n t  s e n t  f o r  r e g i s t r a t i o n .

T i t l e s  r e g i s t e r e d  u n d e r  t h i s  O rd inance  a r e  e x c lu d e d  from t h e  o p e r a t i o n

10o f  Land R e g i s t r a t i o n  O rd in a n c e ,  b u t  b e f o r e  t h e  i n s t r u m e n t  i s  a c c e p t e d

f o r  r e g i s t r a t i o n  i t  must be p r o p e r l y  s tam p ed .*^  Rhe R e g i s t r a r  d e c i d e s

on w h e th e r  o r  n o t  an i n s t r u m e n t  sh o u ld  be r e g i s t e r e d  b u t  an a p p e a l  l i e s  

12t o  t h e  C o u r t .

The e f f e c t  o f  r e g i s t r a t i o n  o f  any p e r s o n  as  an owner o f  a  l e a s e

i s  t o

" v e s t  i n  t h a t  p e r s o n  t h e  p o s s e s s i o n  o f  t h e  l a n d  c o m p r i s e d  
i n  t h e  l e a s e  f o r  t h e  u n e x p i r e d  r e s i d u e  o f  t h e  te rm  
c r e a t e d  by  t h e  l e a s e ,  w i t h  a l l  i m p l i e d  or  e x p r e s s  r i g h t s ,  
p r i v i l e g e s ,  and a p p u r t e n a n c e s  a t t a c h e d  t o  t h e  e s t a t e  
o f  t h e  l e s s e ^ ,  and f r e e  from a l l  e s t a t e s  w h a t s o e v e r ,  
i n c l u d i n g  t h o s e  o f  h e r  M a j e s t y . ”13

The r e g i s t e r e d  owner, however ,  i s  s u b j e c t  t o  r e g i s t e r e d  incu m bran ces

and o t h e r  u n r e g i s t e r e d  i n t e r e s t s  d e c l a r e d  by  t h e  O r d in a n c e ,

i n c l u d i n g  l e a s e s  o r  a g re e m e n ts  f o r  l e a s e s  f o r  a  term  l e s s  t h a n  f i v e

15y e a r s  where t h e r e  i s  a c t u a l  o c c u p a t io n  u n d e r  t h e  l e a s e  o r  a g re e m e n t .

The r e s u l t  i s  t h a t  i n  t h o s e  p a r t s  o f  Lagos where  r e g i s t r a t i o n  

16i s  c o m p u lso ry ,  com pl iance  w i t h  t h e  O rd in ance  p r o v i d e s  t h e  l e s s e e  w i th

8 . S . 15 .
9 .  S . 65 .
10 .  S . 86
11 .  S . 93 .
12 .  S . 98 .
13 .  S . 48  ( l ) ( b )
14 .  S . 48  (2)
15 .  S . 52 ( e )
16 .  The s m a l l  p a r t  o f  Lagos where  r e g i s t r a t i o n  i s  com pu lso ry  i s  shown 

i n  p a g e s  2107-2128 o f  V o l .  X o f  t h e  Laws o f  N i g e r i a ,  1958.
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a  s t a t e - g u a r a n t e e d  t i t l e  b u t  i f  r e g i s t r a t i o n  i s  n o t  e f f e c t e d  t h e

l e g a l  t i t l e  w i l l  rem a in  i n  t h e  l e s s o r  who, c o n s e q u e n t l y ,  becomes a

t r u s t e e  o f  t h e  l e a s e  i n  f a v o u r  o f  t h e  g r a n t e e / b e n e f i c i a r y .

In  t h o s e  p a r t s  o f  Lagos where r e g i s t r a t i o n  o f  t i t l e s  i s

n o t  com p u lso ry  and t h r o u g h o u t  t h e  r e s t  o f  t h e  c o u n t r y  an i n s t r u m e n t

c r e a t i n g  a  l e a s e  must b e  r e g i s t e r e d  u n d e r  t h e  Land R e g i s t r a t i o n  

17O rd inance  • I f  one o f  t h e  p a r t i e s  t o  t h e  l e a s e  i s  an i l l i t e r a t e  i t

must be  e x e c u t e d  i n  t h e  p r e s e n c e  o f  a m a g i s t r a t e  o r  j u s t i c e  o f  p e ace

18who must  s u b s c r i b e  t h e r e t o  (be fo re  i t  can be  r e g i s t e r e d .  The

O rd inan ce  does  n o t  s a y  what would happen i f  t h i s  s e c t i o n  i s  n o t

co m p l ied  w i t h  b u t  t h e  document i s  n e v e r t h e l e s s  r e g i s t e r e d .  I t  i s

s u b m i t t e d  t h a t  t h e  r e g i s t r a t i o n  w i l l  r em a in  v a l i d  u n t i l  i t  i s  s e t

a s i d e  by  t h e  p e r s o n  a t t a c k i n g  i t .  An a l i e n  must have t h e  c o n s e n t  o f  

19t h e  Governor  e n d o rs e d  on h i s  l e a s e  b e f o r e  i t  c o u ld  be  r e g i s t e r e d  b u t  

a s  t h e  l e a s e  i s  v o i d  w i t h o u t  such c o n s e n t  r e g i s t r a t i o n  a lo n e  c a n n o t  

g iv e  t h e  a l i e n  any r i g h t s .  I t  i s  p r o v i d e d  t h a t  l e a s e s  f o r  a  te rm
2

n o t  e x c e e d in g  t h r e e  y e a r s  s h a l l  n o t  be r e g i s t e r e d  u n d e r  t h e  O rd inance  

b u t  t h e  b e n e f i t  o f  t h i s  c a n n o t  be  t a k e n  by  an a l i e n  u n l e s s  t h e  l e a s e

17* Hp. 36 o f  1924j now Cap. 99 o f  1958, S. 7* But  r e g i s t r a t i o n  i n  a
l o c a l  ( a u t h o r i t y  r e g i s t e r  may be  enough.

1 8 . S . 7 .
19* He must b e  app rov ed  o f  a s  a  p e r s o n  and th e  i n s t r u m e n t  must  be

a p p ro v e d .  Nahman v .  O d u to la  (1953) 14> W.A.C.A. 381.
20.  R e g u l a t i o n  3 (a )  made u n d e r  SS 32 & 34 o f  th e  O rd in an c e ,  V o l . V I I I  

o f  1958 , e d .  p . 1192.
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]£for however  s h o r t  t h e  p e r i o d )  was made w i t h  t h e  r e q u i s i t e  

c o n s e n t •

Where a  l o c a l  deeds  r e g i s t r y  h a s  h e en  opened hy  a  l o c a l

au tho r i ty '* '  a l l  l e a s e s  o f  l a n d  w i t h i n  t h e  J u r i s d i c t i o n  o f  t h e  l o c a l

a u t h o r i t y  may he  r e c o r d e d  i n  a c c o rd a n c e  w i t h  t h e  hye—laws made hy

t h a t  a u t h o r i t y  and i f  so r e c o r d e d  t h e  i n s t r u m e n t  i s  exempted from
2

th e  p r o v i s i o n s  o f  t h e  Land R e g i s t r a t i o n  O r d in a n c e .

I f  r e g i s t r a t i o n  i s  n o t  e f f e c t e d  e i t h e r  u n d e r  t h e  Lands 

R e g i s t r a t i o n  O rd inance  o r  i n  a  l o c a l  d e eds  r e g i s t r y  t h e  l e a s e  

i f  made t o  a  n a t i v e ,  i s  n o t  v o i d  h u t  t h e  document c a n n o t  h e  a d m i t t e d  

i n  e v i d e n c e .  T h is  means t h a t  t h e  l e s s e e  a c q u i r e s  v a l i d  r i g h t s  from 

th e  moment o f  t h e  g r a n t  and i f  r e g i s t r a t i o n  i s  e f f e c t  ex p o s t  f a c t o  

o r  i f  he i s  a h l e  to  p rove  t h e  g r a n t  w i t h o u t  r e f e r e n c e  t o  t h e  document 

he a c q u i r e s  i n d e f e a s i b l e  l e a s e h o l d  t i t l e .  In  t h i s  way t h e  a f f e c t  o f  

th e  R e g i s t r a t i o n  o f  T i t l e s  O rd inance  i s  q u i t e  d i f f e r e n t  from t h a t  o f  

t h e  Land R e g i s t r a t i o n  O r d in a n c e .

Q thaf .JRfequ is i tes  o f  a  Gpod L e a s e .

In  a d d i t i o n  t o  t h e  ahove r e q u i r e m e n t s  a l e a s e  e x e c u te d  hy 

an i l l i t e r a t e  must comply w i t h  t h e  r e q u i r e m e n t s  o f  t h e  I l l i t e r a t e s  

P r o t e c t i o n  O rd inance^  and i f  i t  does  n o t  t h e  w r i t e r  o f  t h e  document

1 .  As i n  W este rn  A loada ,  Igh — E t i t i ,  and  I z i ,  p .  19* s u p r a , n o t e s  
5, 6, and  7*

2.  R e g u l a t i o n s  29 o f  1924, 31 o f  1927, 8 o f  1947, a s  amended. V o l .V I I I  
o f  Laws o f  N i g e r i a ,  1958,  p p . 1192—1195*

3. Cap; 63 o f  1956 .
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cannot  e n f o r c e  any r i g h t s  he h a s  a c q u i r e d  t h e r e u n d e r C o m p l i a n c e ,
r

however, need  n o t  he  s i m u l t a n e o u s  w i t h  t h e  e x e c u t i o n  o f  th e  l e a s e ,

h u t  th e  f a c t  t h a t  a  p e r s o n  i s  l i t e r a t e  i n  one l an g u a g e  does  n o t

excuse th e  r e q u i r e m e n t s  o f  t h e  O rd inance  i f  t h e  p a r t y  t o  a  document

cannot  u n d e r s t a n d  t h e  l a n g u a g e  i n  which i t  i s  w r i t t e n .  F u r t h e r ,

i t  would a p p e a r  t h a t  e x e c u t i o n  b e f o r e  a m a g i s t r a t e  a s  r e q u i r e d  hy

th e  Land R e g i s t r a t i o n  O rd in an ce  does  n o t  excuse  n o n -c o m p l ia n c e  w i th

th e  i l l i t e r a t e s  P r o t e c t i o n  O rd in a n c e .

A l though  a  l e s s e e  who i s  n o t  e x p r e s s l y  p r o h i b i t e d  may s u b l e t

o r  a s s i g n  th e  demised  p r e m i s e s  he c a n n o t  do so i f  t h e  p r o p e r t y

l e a s e d  was Crown Land, u n l e s s ,  o f  c o u r s e ,  he h a s  o b t a i n e d  t h e

p r e v io u s  c o n s e n t  o f  t h e  Governor  am w r i t i n g .  The c o n s e n t  i s  a

c o n d i t i o n  p r e c e d e n t  t 6 a v v a l i d  s u b l e a s e 5 t h e r e f o r e ,  i f  a t  t h e  t im e

when th e  p a r t i e s  e n t e r  i n t o  t h e  ag reem ent  t o  s u b l e t  t h e  Governor*s

consen t  has  n o t  been  o b t a i n e d ,  t h e r e  i s  an a b s o l u t e  a b se n c e  o f  t h e

e s t a t e  which t h e  s u b - l e s s o r  p u r p o r t s  t o  c r e a t e  and n e i t h e r  he n o r

th e  s u b - l e s s e e  can  sue f o r  s p e c i f i c  p e r fo rm a n c e  o f  t h e  a g re e m e n t .
7

The M i n e r a l s  O rd in an ce  v e s t s  t h e  c o n t r o l  o f  and  t h e  p r o p e r t y

4 . S .C .O .A . ,  Z an ia  v .  A .L.  Okon ( i 960) N .N .L .R .  34.
5 . P a t e r s o n  Z ochonis  & Co. L t d .  v .  Malam Momo Gusau & A n o r . ( 1961) 

M.M .L.R .l .  where B a te ,  J .  h e l d  t h a t  t h e  O rd inance  d i d  n o t  
p r o h i b i t  ex p o s t  fac&oo o m p l ia n ce .

6.  P e r  Coussey ,  J . A . , i n  C h id ia k  v .  Coker (1954) W.A.C.A. 506.
7 .  Cap. 121 o f  1958.
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8i n  m i n e r a l s ,  m i n e r a l  o i l s  and a l l  w a t e r s  i n  t h e  Crown. Wo p e r s o n

t
can c o n d u c t  any m in in g  o p e r a t i o n s  u n l e s s  he h o l d s  a  l i c e n c e  from th e

9
C h ie f  I n s p e c t o r  o f  Mines a u t h o r i s i n g  him t o  do s o .  S i m i l a r l y ,  o n ly

t h e  Governor—G en era l  may g r a n t  l i c e n c e s  t o  s e a r c h  f o r  and work m in e r a l

o i l s  and  he a lo n e  can g r a n t  l e a s e s  u n d e r  t h e  M in e r a l  O i l s  O rd in an ce* ^

which p r o v i d e s  t h a t

"no l e a s e  o r  l i c e n c e  s h a l l  he  g r a n t e d  e x c e p t  t o  a  B r i t i s h  
s u b j e c t  o r  t o  a B r i t i s h  s u b j e c t  o r  t o  a B r i t i s h  company 
r e g i s t e r e d  i n  G rea t  B r i t a i n  o r  i n  a  B r i t i s h  c o lo n y ,  and 
h a v in g  i t s  p r i n c i p a l  p l a c e  o f  b u s i n e s s  w i t h i n  Her  M a j e s t y 1s 
d om in ions ,  t h e  cha i rm an  and th e  m anaging  d i r e c t o r  ( i f  any) 
and t h e  m a j o r i t y  o f  t h e  o t h e r  d i r e c t o r s  o f  which a r e  B r i t i s h  
s u b j e c t s . ”11

T h is  means t h a t  u n l e s s  t h e  law i s  changed  any l e a s e  o r  l i c e n c e  t o

work m i n e r a l  o i l s  g r a n t e d  t o  a  p e r s o n  o r  company o u t s i d e  t h e  Commonwealth

o r  th e  C o l o n ie s  i s  i l l e g a l  and t h e  l e s s e e  a c q u i r e s  no r i g h t s  w h a t s o e v e r .

Only th e  Governor—G enera l  may g r a n t  e x c l u s i v e  r i g h t s  o v e r  r i v e r s ,

s t r e a m s  and w a t e r —c o u r s e s ; i n  th e  a b sen c e  o f  any g r a n t  t h e  u s e  o f  t i d a l

and n a v i g a b l e  r i v e r s  f o r  o r d i n a r y  p u r p o s e s ,  i n c l u d i n g  f i s h i n g ,  i s

common t o  a l l  t h e  i n h a b i t a n t s  o f  N i g e r i a .  The r i g h t  t o  f i s h  i n  t h e

r i v e r s  i n c l u d e s  t h e  r i g h t  t o  e s t a b l i s h  t e m p o ra ry  o c c u p a t i o n  on th e

r i v e r  bank s  w i t h o u t  t h e  h o l d e r s  o f  t h e  l a n d  a c t u a l l y  g r a n t i n g  any

12l e a s e s  o f  t h e  b a n k .  Where, t h e r e f o r e ,  a  community c l a i m s  e x c l u s i v e

8 .  I b i d . S ~
9 .  I b i d . S . 4 .
1 0 . Now Cap. 120.  The R e v is e d  Laws o f  t h e  Fed.  1958.
11- I b i d . S . 6 (1 )
12 .  C h ie f  B r a id e  v .  C h i e f  Adoki (1930) 10 N .L .R .  15> F u l l  C t .
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r i g h t s  t o  a  f i s h i n g  pond ,  e v id e n c e  must he adduced  t o  show 

w h e th e r  t h e  s t r e a m s  i n v o l v e d  were p a r t  o f  t i d a l  w a t e r s  ( i n  w hich  

c a s e  r i g h t s  o f  p i s c a r y  a r e  n o t  e x c l u s i v e )  o r  n o n - t i d a l . ^  I t  h a s  

n o t  "been d e c i d e d  w h e th e r  e x c l u s i v e  r i g h t s  o f  p i s c a r y  e x i s t  i n  non—t i d a l  

w a t e r s  h u t  i t  i s  s u b m i t t e d  t h a t  a s  no i n d i v i d u a l s  o r  g ro u ps  o f  i n d i v i d u a l s  

have  any p r i v a t e  r i g h t s  o v e r  s t r e a m s ,  r i v e r s ,  s t r e a m s  o r  w a t e r c o u r s e s ,  i t  

i s  i m m a t e r i a l  w h e th e r  t h e  s t r e a m  i s  t i d a l  o r  n o t  and,  a c c o r d i n g l y ,  t h e  

p r i n c i p l e  o f  Braide-  v .  Adoki^  w i l l  a p p ly  t o  a l l  w a t e r s  f l o w i n g  i n  

n a t u r a l  c a u r s e s .

The v a l i d i t y  o f  any l e a s e  which c o n t r a v e n e s  t h e  p r o v i s i o n s  o f  

any enac tm en t  depends on t h e  i n t e n t i o n  o f  t h e  e n a c tm e n t ,  A l e a s e  whose 

p u rp ose  i s  to  c a r r y  ou t  an o b j e c t  which i s  i l l e g a l  i s  v o i d  and th e  

Cour t  w i l l  n o t  e n f o r c e  i t  w h e th e r  t h e  i l l e g a l i t y  i s  p l e a d e d  o r  n o t . ^

I f  t h e  l e a s e  i s  n o t  ex f a c i e  i l l e g a l ,  t h e  C o u r t  w i l l  n o t  a d m i t  e v id e n c e  

o f  e x t r a n e o u s  c i r c u m s t a n c e s  t e n d i n g  t o  show t h a t  i t  h a s  an i l l e g a l  

o b j e c t  u n l e s s  t h e  c i r c u m s t a n c e s  r e l i e d  upon a r e  e x p r e s s l y  p le a d e d *  Thus, 

where a  man o b t a i n e d  a  l e a s e  o f  p r e m is e s  i n  h i s  t r a d e  name w hich  he

15o m i t t e d  t o  r e g i s t e r  u n d e r  t h e  R e g i s t r a t i o n  o f  B u s i n e s s  Karnes O r d in a n c e ,  

K in g d o m ,  C, J * ,  h e l d  t h a t  t h e  l e s s o r  would n o t  be  a l lo w e d  t o  t a k e  

a d v a n ta g e  o f  t h i s  o m is s io n  t o  r e p u d i a t e  an o t h e r w i s e  p e r f e c t l y  good

i 1 6l e a s e .

13* C h i e f  B assey  "v, (Thie fEkanem  (1953) 14 W.A.C. A* * 364*
14* E s i  v* Moruku (1940) 15 N .L .R .  116, c r i t i c i s e d  e l s e w h e r e  on o t h e r  

grounds*
15* Ko. 5 o f  1926,  now Cap.  179 o f  1958 .
16 .  Victor Savage v .  A le x a n d e r  S a r ro u g h  (1937) 13 N.L .R .  141*
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Under cus tom ary  law a man’ s son c a n n o t  o r d i n a r i l y  g r q n t  a

ten an cy  of  th e  l a n d  h e l d  hy  th e  f a t h e r  a s  l o n g  a s  t h e  f a t h e r  i s

a l i v e .  Where, however,  t h e  g r a n t  i s  g o v e rn e d  by  th e  g e n e r a l  law i t

may be c o n s t r u e d  t h a t  t h e  l a n d h o l d e r  h a s ,  by  h o l d i n g  ou t  h i s  son 
t

(o r  any o t h e r  p e r s o n )  a s  h i s  a g e n t ,  made th e  t e n a n c y  h i m s e l f ,  o r  a t

17l e a s t  v a l i d a t e d  i t .

A p p l i c a t i o n  o f  E q u i t a b l e  P r i n c i p l e s .

The p r i n c i p l e s  o f  n a t i v e  law and o f  E n g l i s h  common law r e l a t i n g  

t o  the  g r a n t  o f  t e n a n c i e s  and l e a s e s  rare s u b j e c t  t o  t h e  r u l e s  o f  

e q u i t y  b e c a u s e ,  a s  a l r e a d y  e x p l a i n e d ,  t h e  High C our t  Laws o f  a l l

l 8Regions p r o v id e  t h a t  law and e q u i t y  sh o u ld  be  c o n c u r r e n t l y  a d m i n i s t e r e d

and t h a t  cus tom ary  law w i l l  be a p p l i c a b l e  o n ly  i n  so f a r  a s  i t  i s

"no t  r epugnan t  t o  n a t u r a l  j u s t i c e ,  e q u i t y ,  and good c o n s c i e n c e ,

n o r  in c o m p a t ib le  e i t h e r  d i r e c t l y  o r  by i m p l i c a t i o n  w i t h  any law

19f o r  tne  t ime b e i n g  i n  f o r c e . "  I t  i s  a l s o  p r o v i d e d  t h a t  i n

case  of  c o n f l i c t  o r  v a r i a n c e  between t h e  r u l e s  o f  e q u i t y  and  th e  r u l e s

o f  common law w i t h  r e f e r e n c e  to  t h e  same m a t t e r ,  t h e  r u l e s  o f  e q u i t y

s h a l l  p r e v a i l .  The C our t  i s  empowered t o  a p p ly  law and e q u i t y  " i n

th e  same manner a s  t h e y  a r e  a d m i n i s t e r e d  by  Her M a j e s t y ’ s High C ou r t

20o f  J u s t i c e  in  E n g la n d ."  T h is  means t h a t  ( i )  where a  v a l i d  c o n t r a c t

17. Jead  v .  Cole ( l939 )  5 W.A.C.A. 92.
18. See p .  , n o t e  7 j s u p r a .
1 9 . p .  4-4- , ne4-e , s u p r a .
20. p .  1+1+* , n o t e  j  , s u p r a .
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e x i s t s  an a c t i o n  f o r  s p e c i f i c  p e r fo rm an ce  may be  m a i n t a i n e d

a g a in s t  th e  p a r t y  in  d e f a u l t 5 ( i i )  where t h e  c o n t r a c t  h a s  been

p a r t l y  pe rfo rm ed ,  t h e  C our t  may, i n  i t s  e q u i t a b l e  j u r i s d i c t i o n ,

make a decree  o f  s p e c i f i c  pe rfo rm an c e  a t  t h e  i n s t a n c e  o f  him

who had done t h e  a c t  o f  p a r t  p e r fo rm an ce  even i f  t h e r e  i s  no

memorandum i n  w r i t i n g  t o  s a t i s f y  S . 4 o f  t h e  S t a t u r e  o f  F r a u d s .

T h e r e f o r e ,  where a l a n d - h o l d e r  h a s  s i g n e d  a c o n t r a c t  f o r

a l e a s e  and a c c e p t e d  some payment i n  r e s p e c t  o f  t h e  l e a s e  b u t  l a t e r

r e f u s e d  to  com ple te  t h e  Conveyance a d e c r e e  o f  s p e c i f i c  p e r fo rm a n c e

w i l l  be made a g a i n s t  h im . '”^ A gain ,  where a  l e s s e e  i s  i n

p o s s e s s io n  o f  t h e  p r e m is e s  by  f o r c e  o f  an ag reem en t  n o t  u n d e r  s e a l

and the  l e s s o r  sough t  t o  r e c o v e r  p o s s e s s i o n  on ground t h a t  t h e

agreement was,  c o n s e q u e n t ly ,  v o i d ,  Kingdon,  C . J .  h e l d  t h a t  i n

e q u i ty  though t h e  l e a s e  was n o t  u n d e r  s e a l ,  i t  must be deemed to

have been e f f e c t i v e l y  g r a n t e d  and,  t h e r e f o r e ,  f o r  p r a c t i c a l

pu rpo ses ,  t h e  p a r t i e s  were i n  t h e  same p o s i t i o n  a s  i f  t h e  l e a s e
2

were v a l i d  a t  law .  The e q u i t a b l e  p r i n c i p l e s  a p p ly  e q u a l l y  t o

in c o m p le te ly  e x e c u te d  l e a s e s .  As C oussey ,  J ,  s a i d  r e c e n t l y ,

"S in c e  t h e  J u d i c a t u r e  A c t ,  1873, t h e  l e s s e e  may be  
l i a b l e  upon an i m p l i e d  t e n a n c y  on th e  l i k e  te rm s
and c o n d i t i o n s  a s  t h o s e  e x p r e s s e d  i n  t h e  l e a s e ,
i f  t h e  i n c o m p l e t e l y  e x e c u te d  l e a s e  i s  c a p a b le  o f  
o p e r a t i n g  as  an ag reem en t  f o r  a  l e a s e  which c o u l d

1 .  o f .  Hunmuani Ajoke v .  Amasa Yesufu  Oba & Anor. (1958) W.H.L.R .208,
Ajuwon v .  Salawu (1958) W.N.L.R. 134, b o t h  c a s e s  o f  s a l e  b u t
on t h e  same p r i n c i p l e .

2 .  V i c t o r  Savage v .  A le x an d e r  S a r ro u g h  (1937) 13 K .L .R .  141.



2 7 4 -
be s p e c i f i c a l l y  e n f o r c e d ,  and t h e  t e n a n t  who had 
e n t e r e d  t h e r e u n d e r  would be  bound i n  e q u i t y  by  
th e  c o v en a n t  t o  r e p a i r . ” 3

In  N i g e r i a ,  a s  i n  E ng land ,  t h e  r e a s o n s  f o r  a p p l i c a t i o n  o f  th e

e q u i t a b l e  p r i n c i p l e  o f  s p e c i f i c  p e r fo rm an c e  a r e  t h a t  ( i )  when one

c o n t r a c t i n g  p a r t y  h a s  been  in d u c e d ,  o r  a l l o w e d  by  th e  o t h e r ,  t o

a l t e r  h i s  p o s i t i o n  on th e  f a i t h  o f  t h e  c o n t r a c t ,  as  f o r  i n s t a n c e  by

t a k i n g  p o s s e s s i o n  o f  t h e  l a n d  o r  e x p en d in g  money and l a b o u r  o r

by  d o in g  o t h e r  s i m i l a r  a c t s ,  t h e r e  would be  a  f r a u d  i n  t h e

o t h e r  p a r t y  t o  s e t  up t h e  l e g a l  i n v a l i d i t y  o f  th e  c o n t r a c t  on t h e

f a i t h  o f  which  he i n d u c e d ,  o r  a l lo w e d ,  t h e  p e r s o n  c o n t r a c t i n g  w i t h

4 / \him t o  a c t ,  o r  expend h i s  money. ( i i )  t o  p e r m i t  a  p e r s o n  t o  

change h i s  p o s i t i o n  o r  i n c u r  r i s k  and expense  u n d e r  a  c o n t r a c t  and 

th en  a l l e g e  t h a t  t h e  c o n t r a c t  does n o t  e x i s t ,  would be c o n t r a r y  to
c

c o n s c i e n c e s  ( i l l )  a  man i n  o c c u p a t i o n  o f  l a n d ,  o r  d o in g  some 

a c t s  w i t h  r e g a r d  to  i t  would ,  p r im a  f a c i e , make h i m s e l f  l i a b l e  

a t  law t o  an a c t i o n  o f  t r e s p a s s ;  t h e r e f o r e  th e  C our t  would h o l d  

t h a t  t h e r e  was s t r o n g  e v id e n c e  from th e  n a t u r e  o f  t h e  l a n d  t h a t  

p o s s e s s i o n  was o b t a i n e d  u n d e r  a  v a l i d  e x i s t i n g  c o n t r a c t .  As

Lord S e lb o r n e  o b s e r v e d ,

3. C h id ia k  v .  Coke, (1954) 14 1 1T.A.C.A. 506, a t  p .  508, c i t i n g  w i t h  
a p p r o v a l  Walsh v .  L onsda le  (1882) 21 Ch. 11.  9*

4 .  c f .  Lord Cranw or th  i n  Caton v .  Caton ( 1867) L . R . l  Ch. 137 a t  p .1 4 8 .

5. c f .  C o t to n  L . J .  i n  B r i t a i n  v .  R o s s i t e r  ( l 8 7 9 ) l l  Q.B.D. 123, a t  p . 130.

6. c f .  Romer, J .  i n  Rawlinson v .  Ames (1925) 1 Ch. 98 a t  p . 110—111.
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" th e  d e fe n d a n t  i s  r e a l l y  'changed*  upon th e  e q u i t i e s  
r e s u l t i n g  from t h e  a c t s  done i n  e x e c u t i o n  o f  t h e  
c o n t r a c t ,  and n o t  ( w i t h i n  t h e  m ean ing  o f  t h e  s t  a t u t e ) 
upon t h e  c o n t r a c t  i t s e l f . "7

The p r i n c i p l e  i s  founded  on a  d o c t r i n e  c l o s e l y  ana lo g u o u s  t o

e s t o p p e l  which o p e r a t e s  so a s  t o  p r e v e n t  a  t e n a n t  from d i s p u t i n g
g

h i s  l a n d l o r d ' s  t i t l e .

S p e c i f i c  p e r f o r m a n c e ,  l i k e  e v e ry  o t h e r  e q u i t a b l e  d e c r e e ,  i s
9

a d i s c r e t i o n a r y  remedy;  where i t  c a n n o t  he  o r d e r e d  , t h e  c o u r t  may

7* Madiison v .  A ld e r s o n  ( l 8 8 3 )  8 App. C as .  4 6 7 , PP. 475> 478, 47$.

8. Abudu A gbone j i  v .  G .B .O l l i v a n t  L t d . (1942) 6 W.A.C.A. 98*

9 . S p e c i f i c  p e r fo rm an c e  may be  r e f u s e d  on any o f  t h e  f o l l o w i n g  
grounds :

a
(2

(3

(4

(5

(6

(7

(8

(9

(10

(11
(12

( 1 3 )

U n c e r t a i n t y  i n  t h e  a g re em e n t .

Non—p e rfo rm an c e  o f  a c o n d i t i o n .

D e fec t  i n  t i t l e  o f  t h e  l e s s o r .

Grea t  h a r d s h i p  on e i t h e r  o f  th e  p a r t i e s ,  e . g . ,  p o s s i b i l i t y  

o f  f o r f e i t u r e  by  t h e  i n t e n d i n g  l e s s o r  g r a n t i n g  th e  l e a s e .

Breach  o f  t r u s t .

I n s o l v e n c y  o f  t h e  p r o s p e c t i v e  l e s s e e .

M i s r e p r e s e n t a t i o n  o r  f r a u d  o f  e i t h e r  p a r t y .

M is take  o f  f a c t ,  b u t  n o t  mere m i s u n d e r s t a n d i n g .

I l l e g a l i t y  o f  t h e  a g re e m e n t .

Delay :  R a f a t  v .  E l l i s  (1954) 14 W.A.C.A. 430; T e l i a  v .  Akere  & 
Ors .  (1958) W.U.L.R. 26.
Im p l ie d  r e s c i s s i o n  o f  t h e  a g re e m e n t .
U s e l e s s n e s s  o f  t h e  d e c r e e ,  e . g .  where th e  te rm  h a s  e x p i r e d ,  o r  
i s  to o  s h o r t ,  o r  where t h e  C o u r t  would  be i n v o l v e d  i n  
s u p e r v i s i o n ,  o r  where t h e  i n t e n d i n g  l e s s e e  h a s  b ro k e n  a 
c o v e n a n t ,  c f .  T a y l o r  v .  A r t h u r  (1947)  12 W.A.C.A. 179 ;
T e l i a  v .  A k e r e . s u p r a .
Where t h e  r e l i e f  was n o t  s p e c i a l l y  p l e a d e d .  T e l i a  v .  A k e re .  
s u p r a .    -7
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award, damages i n s t e a d " ^  i f  t h e  c i r c u m s t a n c e s  wfhild have  w a r r a n t e d

making o f  t h e  d e c r e e .  Thus,  where two l e t t e r s  c o n s t i t u t e d  a

co m p le te  ag reem en t  f o r  a  l e a s e  f o r  a  term o f  99 y e a r s ,  B a i r a m ia n ,  J .

( a s  he  t h e n  was) d e c id e d  t h a t  t h e  f a c t  t h a t  t h e  p a r t i e s  c o n te m p la te d

e x e c u t i n g  a  fo rm a l  deed o f  l e a s e  d i d  n o t  a f f e c t  t h e  f i n a l i t y  o f  t h e

a g re e m e n t ;  a s  t h e  i n t e n d i n g  l e s s e e  "broke t h e  c o n t r a c t  he  was l i a b l e

t o  pay  damages f o r  t h e  b r e a c h . ^

I t  i s  d i f f i c u l t  t o  l a y  down a s i n g l e  p r i n c i p l e  o f  c o n s t r u i n g

c o n t r a c t s  o f  t e n a n c y  p r o h i b i t e d  by  s t a t u t e s :  e ach  p a r t i c u l a r  s t a t u t o r y

p r o h i b i t i o n  must be c o n s i d e r e d  s e p a r a t e l y  i n  t h e  l i g h t  o f  a l l  t h e

12r e l e v a n t  f a c t s  and th e  s u r r o u n d i n g  c i r c u m s t a n c e s .  On t h i s

p r i n c i p l e ,  i t  i s  s u b m i t t e d  t h a t  an a l i e n  c a n n o t  o b t a i n  a  d e c r e e  o f

s p e c i f i c  p e r fo rm an c e  o f  a t e n a n c y  agreem ent  i n  N i g e r i a ,  u n l e s s  he can

s a t i s f y : ; t h e  C o u r t  t h a t  t h e  p r o v i s i o n s  o f  t h e  A c q u i s i t i o n  o f  Land by

A l i e n s  Law ^  have been  c o m p l ied  w i t h .  T h is  e n a c tm e n t ,  a s  m en t ion ed

b e f o r e ,  l a y s  down t h a t  an a l i e n  can n o t  a c q u i r e  i n t e r e s t  i n  l a n d

w i t h o u t  t h e  a p p ro v a l  o f  th e  M i n i s t e r . * ^  H is  o c c u p a t i o n  o f  l a n d

15w i t h o u t  such  a p p r o v a l  i s  an u n l a w f u l  a c t  p u n i s h a b l e  by  f i n e  o r

10.  c f .  J . J ojo v .  Cole  & Anor .  (1939) 5 W.A.C.A. 99.
11.  A r b u c k le ,  Smith & Co. L td .  v .  A — G. (1952) 20 N .L .R .  6 8 .
12. c f .  I t a r l i n  J .  ( a s  he t h e n  was) i n  St~. John S h i p p i n g  Comp, v .

J o s e p h  Rank, L t d . (1957) 3 A .E .R .  683 a t  p . 690 .
13* No. 11 o f  19585 E.R. c f .  N a t iv e  Lands A c q u i s i t i o n  Law, No. 4  o f

1952, W.R.
14 .  I b i d .  S . 4 . E.R; S . 3, W.R.
15 .  S . 5* E.R; S . 4 ( l )  W.R.
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1 6i m p r i so n m e n t .  Any t r a n s a c t i o n  by  which he p u r p o r t s  t o  a c q u i r e

any r i g h t s  o r  i n t e r e s t s  o v e r  l a n d  i s  n u l l  and v o i d  u n l e s s  ap p ro v e d  

17u n d e r  t h e  Law.

A p rob lem  o f  p r a c t i c a l  im p o r tan c e  m ight  a r i s e  i n  t h i s  ways

suppose  an a l i e n  ( i t  i s  i m m a te r i a l  w h e th e r  a  f i r m  o r  an

i n d i v i d u a l )  p u r p o r t s  t o  t a k e  a  l e a s e  from a  N i g e r i a n  t o  whom he

l 8pays  a s u b s t a n t i a l  c o n s i d e r a t i o n  and i s  t h e n  e j e c t e d  from th e

l a n d  which he h a s  e n t e r e d  upon u n d e r  a  c o n t r a c t  which h a s  n o t  been

c o m p le te d ;  t h e  l a n d  i s  handed  b a ck  t o  t h e  N i g e r i a n  l e s s o r ,  can

t h e  a l i e n  b r i n g  an a c t i o n  t o  r e c o v e r  t h e  sum p a i d  t o  t h e  l e s s o r ?

I t  i s  s u b m i t t e d  t h a t  he c a n n o t .  T h is  i s  so b e c a u s e  t h e  s t a t u t e

i s  d i r e c t e d  t o  b o t h  t h e  p r o t e c t i o n  o f  t h e  p u b l i c  and t o  t h e

f u l f i l m e n t  o f  some o b j e c t  o f  g e n e r a l  p o l i c y .  A c o n t a c t  i s k i o t  o n ly

u n e n f o r c e a b l e  when i t  i s  e x p r e s s l y  p r o h i b i t e d  by  some en ac tm en t  b u t ,

a s  A tk in  L . J .  s a i d ,

nI t  ±& e q u a l l y  u n e n f o r c e a b l e  by  t h e  o f f e n d i n g  p a r t y  where 
t h e  i l l e g a l i t y  a r i s e s  from th e  f a c t  t h a t  t h e  mode o f  
p e r fo rm an c e  a d o p te d  by  th e  p a r t y  p e r f o r m i n g  i t  i s  i n  
v i o l a t i o n  o f  some s t a t u t e ,  even though  th e  c o n t r a c t  a s  a g re e d  
upon be tween t h e  p a r t i e s  was c a p a b le  o f  b e i n g  p e r f o r m e d  
i n  a  p e r f e c t l y  l e g a l  m a n n e r .^9

16.  S. 6 E.R; S . 4 (2) W.R.
17 .  S. 4 (3)  E .R . j  S . 3(3)  W.R.
18 .  The Law empowers t h e  A-G (E .R . )  o r  Commissioner  o f  

Lands (W.R.) to  i n s t i t u t e  e j e c t i o n  p r o c e e d i n g s  a g a i n s t  
t h e  a l i e n .

19* A nderson ,  L td .  v .  D a n ie l  (1924) 1 K.B. 138, p p . l49~ 50*
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T his  same a rgum ent  would, a p p ly  t o o ,  where a  n o n - n a t i v e ,  w h e th e r  a 

N i g e r i a n  o r  an a l i e n ,  p u r p o r t s  t o  a c q u i r e  a l e a se h o ld ,  i n t e r e s t  

i n  N o r t h e r n  N i g e r i a  w i t h o u t  com ply in g  w i t h  t h e  p r o v i s i o n s  o f  th e  Land 

Tenure Law. There  i s  no e x p r e s s  r e q u i r e m e n t  t h a t  th e  c o n s e n t  o f  th e  

M i n i s t e r  must  he  g iv en  b e f o r e  th e  t r a n s a c t i o n  i s  e n t e r e d  i n t o ;  in d e e d  

t h e  p r o v i s i o n s  o f  t h e  en ac tm en t  im ply  t h a t  t h e  p a r t i e s  must  have 

a g r e e d  on t h e  te rm s  o f  t h e  co n v ey a n ce .  T h is  means t h a t  an a l i e n  

who h a s  made a b i n d i n g  c o n t r a c t  o f  t e n a n c y  w i t h  a n a t i v e  can sue o r  

be sued  f o r  s p e c i f i c  p e r fo rm a n c e  once he o b t a i n s  th e  M i n i s t e r i a l  

a p p r o v a l .

Both  th e  Crown Lands O rd inance  and t h e  Land Tenure Law p r o h i b i t  

any sub—l e t t i n g  o r  a s s ig n m e n t  o f  a  l e a s e h o l d  i n t e r e s t  t o  which  th e y  

a p p ly  u n l e s s  t h e  n e c e s s a r y  c o n s e n t  h a s  been  o b t a i n e d .  T h e r e f o r e  

where t h e r e  i s  such  a  c o n t r a c t  o f  s u b - l e t t i n g  o r  o f  a s s ig n m e n t  none 

o f  t h e  p a r t i e s  can b r i n g  an a c t i o n  f o r  s p e c i f i c  p e r fo rm ance  ( u n l e s s  

t h e y  can  p ro v e  t h a t  t h e  c o n s e n t  h a s  b e en  o b t a i n e d ) .  T h is  i s  b e c a u se  

g i v i n g  o r  w i t h h o l d i n g  c o n s e n t  i s  i n  t h e  a b s o l u t e  d i s c r e t i o n  o f  t h e  

Governor o r  t h e  M i n i s t e r  and i f  th e  C o ur t  made a d e c ree  o f  s p e c i f i c  

p e r fo rm an c e  i t  would be n u g a t o r y .

Where, however ,  t h e  c o n d i t i o n s  f o r  a d e c r e e  o f  s p e c i f i c  

p e r fo rm an c e  e x i s t ,  i t  w i l l  n o t  be r e f u s e d  m e r e ly  b e c a u s e  t h e  l a n d  i s
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n o t  s i ' u a t e  w i t h i n  th e  j u r i s d i c t i o n  o f  t h e  C o u r t .  Thus i n  th e

20B r i t i s h .  B a ta  Shoe Co. L td .  v  M e l ik a n , t h e  p l a i n t i f f  b r o u g h t  an a c t i o n

i n  Lagos f o r  s p e c i f i c  p e r fo rm an c e  o f  a  c o n t r a c t  f o r  a s s ig n m e n t  o f  one

h a l f  o f  t h e  d e f e n d a n t f s l e a s e h o l d  p r o p e r t y  a t  Aba, E a s t e r n  N i g e r i a .

At th e  t im e  th e  a c t i o n  was f i l e d  i n  December, 1954? t h e r e  was o n l y

one s u p e r i o r  C o u r t  f o r  t h e  whole o f  N i g e r i a .  T h is  was known a s  t h e

Supreme C o u r t .  At th e  t im e  o f  t h e  t r i a l  o f  th e  a c t i o n  i n  1956 t h e

Supreme C our t  o f  N i g e r i a  had  c e a s e d  t o  e x i s t  and was r e p l a c e d  by

f i v e  in d ep e n d en t  High C o u r t s ,  e ach  e x e r c i s i n g  j u r i s d i c t i o n  w i t h i n

i t s  own t e r r i t o r i a l  l i m i t s .  The two p a r t i e s  t o  t h e  a c t i o n  were

r e s i d i n g  i n  Lagos.  At t h e  t r i a l  C ounse l  f o r  t h e  Respondent  s u b m i t t e d

t h a t  th e  a c t i o n  shou ld  have been  ta k e n  a t  Aba; where t h e  l a n d  i n

d i s p u t e  was s i t u a t e d ,  in  a c c o rd a n c e  w i t h  t h e  p r o v i s i o n s  o f  O rde r

VII  Rule 1 o f  th e  Supreme C o u r t  ( C i v i l  P r o c e d u r e )  R u l e s l  The

p l a i n t i f f f s C opnse l ,  on t h e  o t h e r  hand,  u r g e d  t h a t  th e  a c t i o n  c o u ld

be commenced and d e te rm in e d  i n  th e  C our t  o f  Lagos ,  b e i n g  t h e

p l a c e  where th e  p a r t i e s  r e s i d e ,  i n  a c c o rd a n c e  w i t h  O rde r  V II  Rule 3*

At th e  Cour t  o f  f i r s t  i n s t a n c e  A b b o t t ,  J . ,  s t r u c k  ou t  t h e  c a s e  on

th e  ground t h a t  th e  High C o u r t  o f  Lagos had  no j u r i s d i c t i o n .  On
Q.

a p p e a l ,  t h e  F e d e r a l  Supreme C o ur t  h e l d ,  i n t e r  a l i a , t h a t  t h e  High

Cour t  o f  Lagos c o u ld  t r y  t h e  c a se  b e c a u se  t h e  p a r t i e s  r e s i d e d  w i t h i n

20 .  (1956) 1 F .N .L.K . 100.

1 .  Ho. S . 5 o f  1945 and 3 o f  1947* Laws o f  N i g e r i a  1948 V o l .  X, p . 18.
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i t s  j u r i s d i c t i o n .  T h is  j u r i s d i c t i o n  was ( s u b j e c t  t o  t h e  

p r o v i s i o n  o f  S . 9 o f  t h e  High Cour t  o f  Lagos O r d in a n c e ,  1955)? s i m i l a r  

to  t h e  j u r i s d i c t i o n  o f  th e  High C our t  o f  J u s t i c e  i n  E n g la n d ,  w hich ,  

in  a c t i o n s  f o r  s p e c i f i c  p e r fo rm an c e  o f  a  c o n t r a c t  r e l a t i n g  to  

l a n d  o u t s i d e  i t s  j u r i s d i c t i o n ,  c o u ld ,  on e q u i t a b l e  p r i n c i p l e s ,  

e n fo r c e  th e  c o n t r a c t  o v e r  p e r s o n s  r e s i d i n g  w i t h i n  i t s  j u r i s d i c t i o n .

In r e a c h i n g  t h i s  d e c i s i o n  J ibowu, Ag. F . C . J . ,  ( t o  cwhose judgment  

Hubbard, Ag. F . J .  c o n c u r r e d )  and de L e s ta n g ,  F . J . ,  a p p l i e d  t h e
2

p r i n c i p l e  l a i d  down by E n g l i s h  a u t h o r i t i e s  r a n g i n g  from Penn v .  B a l t i m o r e  

in  1750 to  ^eschamps v .  M i l l e r ^ i n  1908.

The above a n a l y s i s  l e a d s  t o  two c o n c l u s i o n s  * f i r s t ,  i n  

e x e r c i s i n g  e q u i t a b l e  j u r i s d i c t i o n  t h e  N i g e r i a n  C o u r t s  a c t  e x a c t l y  

on t h e  same p r i n c i p l e s  a s  th e  E n g l i s h  C o u r t s .  T h is  i s  t r u e ,  o f  

c o u r s e ,  o n ly  i n  c a s e s  g overned  by  th e  g e n e r a l  law, f o r  where  th e  

r e l a t i o n s h i p  o f  th e  l a n d l o r d  and th e  t e n a n t  i s  r e g u l a t e d  by  c u s to m ary  

law, what th e  Cour t  r e a l l y  does i s  e n f o r c i n g  t h e  v a l i d  c u s to m a ry  

t r a n s a c t i o n  which th e  p a r t i e s  made and which does  n o t  r e q u i r e  t h e  

in v o k in g  o f  any e q u i t a b l e  p r i n c i p l e  o f  s p e c i f i c  p e r fo rm a n c e  b a s e d  

on p a r t  p e r fo rm a n c e .  S e c o n d ly , i n  r e f u s i n g  t o  a l l o w  t h e  S t a t u t e  

o f  Frauds to  be u sed  a s  an i n s t r u m e n t  o f  f r a u d ,  th e  C o u r t ,  however ,  

w i l l  n o t  t o l e r a t e  e q u i t a b l e  p r i n c i p l e s  b e i n g  r e l i e d  upon a s  a  

weapon f o r  e v ad in g  any en ac tm en t  which aims a t  p r o t e c t i n g  t h e  p u b l i c  

g e n e r a l l y :  n o r  would i t  g r a n t  any r i g h t s  where  t h e  l e g i s l a t u r e

e x p r e s s l y  l a y s  down t h a t  th e  whole t r a n s a c t i o n  i s  a  n u l l i t y . ______________
2 .  (175O) 1 Ves.  Sen. 444.
3 .  (1908)  1 Oh. 8 5 6 .
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CHAPTER 5 . THE SCOPE OF THE GRANT.

I f  a v a l i d  t e n a n c y  has  been  c r e a t e d ,  i t  i s  i m p o r t a n t  f o r  t h e  

l a n d l o r d  and th e  t e n a n t  t o  u n d e r s t a n d  what h a s  a c t u a l l y  p a s s e d  u n d e r  

t h e  t r a n s a c t i o n .  The scope o f  t h e  g r a n t  depends  on w h e th e r  t h e  

r e l a t i o n  o f  th e  p a r t i e s  i s  r e g u l a t e d  by  th e  c u s to m a ry  r u l e s  o r  by  

t h e  g e n e r a l  law, b u t  w h icheve r  sys tem  a p p l i e s ,  t h e  i n t e n t i o n  o f  

t h e  p a r t i e s  must be a s c e r t a i n e d  i n  o r d e r  t o  d e te r m in e  what was g r a n t e d .  

In  d i s c o v e r i n g  t h i s  i n t e n t i o n  t h e  words u s e d  a s  w e l l  a s  e x t r i n s i c  f a c t s  

e x p l a n a t o r y  o f  t h e  s u b j e c t  and o f  t h e  r i g h t s  o f  t h e  p a r t i e s ,  w i l l  be 

c o n s i d e r e d .  As Norton  s a y s ,

" th e  q u e s t i o n  t o  be answ ered  i s  tTNhat i s  t h e  meaning o f  
what th e  p a r t i e s  have s a i d ? "  n o t ,  •What d i d  th e  p a r t i e s  
mean t o  say?"  The l a t t e r  q u e s t i o n  i s  one which th e  law 
does n o t  p e rm i t  t o  be  a sk e d ;  i t  b e i n g  a p re s u m p t io n  
j u r i s  e t  de j u r e , t o  r e b u t  which no e v id e n c e  i s  a l l o w e d  
t h a t  t h e  p a r t i e s  i n t e n d e d  t o  say  t h a t  which th e y  have 
s a i d .

T h is  i s  a u s e f u l  gu ide  b u t  p e rh a p s  c u s to m ary  law has  r e g a r d  to  what 

th e  p a r t i e s  r e a l l y  i n t e n d e d  and does  n o t  a d op t  t h e  e x t r i n s i c  a p p ro a ch  

o f  E n g l i s h  law. As cus tom ary  p r i n c i p l e s  s h o u ld  be  a p p l i e d  i n  

d e t e r m i n i n g  th e  scope o f  a  g r a n t  made und e r  n a t i v e  law and cus tom , 

i t  w i l l  be obv ious  t h a t  th e  c o n t r a c t  o f  th e  p a r t i e s  may v a ry  a c c o r d i n g  

t o  t h e  system o f  law a p p l i c a b l e  t o  t h e  g r a n t .

1 .  c f .  51 3 . J . S . ,  288.
2 .  N or ton  on Reeds , 2nd. ed .  19* p*50 .
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2.
Under both, t h e  cu s tom ary  and the  g e n e r a l  law t h e  l a n d l o r d  

g i v e s  t o  t h e  t e n a n t  p o s s e s s i o n  and use  of  th e  l a n d  g r a n t e d .  What l a n d  

means w i l l  now be  c o n s i d e r e d .

The Meaning o f  L an d : j n E n g l i s h  law the  word * l a n d f when u s e d  i n  a l e a s e  

( i f  t h e r e  i s  n o t h i n g  t o  r e s t r i c t  i t s  meaning) i n c l u d e s  t h e  s o i l  and 

e v e r y t h i n g  on o r  u n de r  th e  s o i l :  a l l  b u i l d i n g s  e r e c t e d  on t h e  s o i l ,

and ,  s u b j e c t  t o  t h e  common law r i g h t s  o f  t h e  Crown t o  a l l  g o ld  and 

s i l v e r  o c c u r r i n g  i n  any m in e s , ^  a l l  mines and m i n e r a l s  p a s s  when a 

l e a s e  o f  l a n d  i s  made.^  A&oCoke s a i d  lo n g  ago ,  l a n d

’’comprehends any ground ,  s o i l ,  o r  e a r t h  w h a t s o e v e r ;  a s  
meadows, p a s t u r e s ,  woods, moors, w a t e r s ,  m a rs h e s ,  
f u r z e s ,  and h e a t h . . . .  I t  l e g a l l y  i n c l u d e s  a l l  c a s t l e s ,  
h o u s e s ,  end o t h e r  b u i l d i n g s :  f o r  c a s t l e s ,  h o u s e s ,
e t c .  c o n s i s t  upon two t h i n g s ,  v i z . ,  l a n d  o r  g round ,  
a s  t h e  f o u n d a t i o n  o r  s t r u c t u r e  t h e r e o f ,  so t h a t  i n  p a s s i n g  
th e  l a n d  o r  g round t h e  s t r u c t u r e  o r  b u i l d i n g  t h e r e u p o n  
p a s s e s  t h e r e w i t h . ”5

B e s id e s  an i n d e f i n i t e  e x t e n t  u pw ards ,^  l a n d ,  a s  c o n s t r u e d  i n  E n g l i s h

law, e x te n d s  downwards to  t h e  c e n t r e  o f  th e  e a r t h :  hence  t h e  maxim

c u j u s  e s t  solum e j u s  e s t  usque  ad caelum e t  ad  i n f e r o s .

The E n g l i s h m le g a l  meaning  does n o t  f i t  t h e  meaning  o f  l a n d

e i t h e r  u n d e r  t h e  cus tom ary  o r  u n d e r  the  g e n e r a l  law o f  N i g e r i a .  In

3. Meggary and Wade, op.  o i t . ,  p .  74*

4.  H i l l  and Redman, op. c i t . ,  p .  123. T h is  s t a t e m e n t  i s  now s u b j e c t  
t o  th e  Coal  I n d u s t r y  N a t i o n a l i s a t i o n  A ct ,  1946? and t h e  P e t r o le u m  
P r o d u c t i o n s  A c t ,  J934*

5 .  Co. L i t t . 4 a .  T h is  d e f i n i t i o n  i s  s a t i s f a c t o r y  i n  f l a t —e a r t h  t im e s  J

6 . T h is  i s  s u b j e c t  t o  t h e  A i r  N a v ig a t io n  A c t .



In cus tom ary  law r e l a t i n g  t o  t en an cy  th e  word, ’ l a n d 1 means t h e  s o i l ,

and th e  s o i l  a l o n e .  When a l a n d l o r d  g r a n t s  a  p i e c e  o f  l a n d  t o  a

t e n a n t ,  what he d oes ,  and what customary  law i m p l i e s  t h a t  he h as

done, i s  t h a t  he h a s  p a r t e d  ( f o r  th e  t ime b e i n g )  w i th  t h e  ^ p o s se s s io n

and use  o f  t h e  s o i l  w i t h in  t h e  a r e a  g r a n t e d .  Even i f  t h e  t r a n s a c t i o n

has  been r e d u c e d  to  w r i t i n g ,  t h e  g r a n t ,  w i th o u t  e x p r e s s  words t o  th e
7

c o n t r a r y  o r  i m p l i e d  by custom, p a s s e s  to the grantee t h e  mere r i g h t  

to  occupy and u se  th e  ground a c c o rd in g  t o  t h e  p u rp o se  f o r  which th e  

t r a n s a c t i o n  was e n t e r e d  i n t o .  S p e c ia l  r u l e s  govern  economic t r e e s ,
g

m in e r a l s  a n d / o r  any b u i l d i n g s  on th e  l a n d .  U n le s s  e x p r e s s l y
9

i n c l u d e d  i n  t h e  g r a n t ,  b u i l d i n g s  and economic t r e e s  a r e  e x c lu d e d .

A man "may l e t  h i s  l a n d ,  b u t  he does n o t  t h e r e b y  l e t  h i s  t r e e s ,

On th e  o t h e r  hand ,  a  l a n d - h o l d e r  may g ra n t  a  cus tom ary  l i c e n c e  t o  

a n o th e r  t o  r e a p  th e  f r u i t  t r e e s  growing on h i s  landcLq.u i te  

i n d e p e n d e n t l y  o f  any r i g h t  t o  p o s s e s s  and u se  th e  l a n d .  I f  t h e  above 

p r i n c i p l e s  a r e  bo rn e  in  mind i t  w i l l  n o t  be d i f f i c u l t  t o  u n d e r s t a n d  

the  p r i n c i p l e  on which th e  c a se  o f  C h ie f iE t im  & Ors .  v .  C h i e f  Eke & O rs}^ 

.sh o u ld  have been  d e c id e d .  The f a c t s  were a s  fo l lo w s*  t h e  p l a i n t i f f s  

and t h e i r  p r e d e c e s s o r s  were customary  t e n a n t s  o f  th e  f i r s t  d e f e n d a n t s

7* For e a sem en ts  im p l i e d  by  custom, see be low .

8 . Meek, Land Law and Custom i n  the  C o lo n ie s ,  19> p .  27 •

9 .  Yesufu Kugbuyi v .  Odun.jo (1926) 7 N.L.R. 51*

1 0 .Meek, n o t e  2 above,  p .  28.  See a l s o  p .  175* C f .  A j i s a f e ,  op.  c i t .  p . l^ - .  
Johnson ,  H i s t o r y  o f  t h e  Yoruba, p .  , Green:
(1952) J . A . A . ,  Oct .  Supplement,  p .  25*

1 1 . ( 1941) 16 W.L.R. 4 3 .



284

and t h e i r  p r e d e c e s s o r s  i n  r e s p e c t  o f  some l a n d  i n  Akpatenyo 

d i s t r i c t  o f  t h e  C a la b a r  P r o v i n c e ,  E a s t e r n  N i g e r i a .  L a t e r  t h e  

t e n a n t s  d e n ie d  t h e i r  l a n d l o r d ’ s t i t l e ;  l i t i g a t i o n  f o r  f o r f e i t u r e  

was i n s t i t u t e d  b u t  r e c o n c i l i a t i o n  was e v e n t u a l l y  e f f e c t e d  t h e  

p l a i n t i f f s  c o n t i n u i n g  i n  o c c u p a t io n  and u s e  o f  t h e  l a n d  a s  b e f o r e .

S u b s e q u e n t ly  t h e  f i r s t  d e f e n d a n t s ,  w i t h o u t  any p e r m i s s i o n  

o f  th e  p l a i n t i f f s ,  g r a n t e d  t o  t h e  second d e f e n d a n t  who was a  s t r a n g e r  

t o  th e  l o c a l i t y ,  t h e  r i g h t  t o  c u t  palm—n u t s  on t h e  l a n d .  The second 

d e fe n d an t  e n t e r e d  upon t h e  l a n d ,  c u t  palm—n u t s  and d i d  o t h e r  a c t s  

which i n t e r f e r e d  w i t h  t h e  p l a i n t i f f ’ s o c c u p a t i o n  and u se  o f  t h e  

l a n d ;  t h e y  a l s o  removed a q u a n t i t y  o f  p a lm - n u t s  which t h e  p l a i n t i f f s  

had c u t .  In  t h e  v a r i o u s  s u i t s  s t a r t e d  i n  t h e  N a t iv e  C o u r t  and  

which were l a t e r  c o n s o l i d a t e d  and t r a n s f e r r e d  t o  t h e  High C o ur t  t h e  

c la im s  were,  i n t e r  a l i a , f o r

(1) A d e c l a r a t i o n  t h a t  t h e  p l a i n t i f f s ,  a s  t e n a n t s  by n a t i v e  law 

and custom, were e n t i t l e d  t o  c o n t i n u e  t o  occupy th e  l a n d  and 

to  c u t j  palm—n u t s  t o g e t h e r  w i th  th e  f i r s t  d e f e n d a n t s  w i t h o u t  

i n t e r f e r e n c e ;

(2) An i n j u n c t i o n  to  r e s t r a i n  t h e  f i r s t  d e f e n d a n t s  and t h e i r  

a g e n t s  from i n t e r f e r i n g  w i t h  th e  p l a i n t i f f ’ s r i g h t s .

(3) An o r d e r  f o r  an a c c o u n t  by t h e  f i r s t  d e f e n d a n t s  o f  money
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r e c e i v e d  from s t r a n g e r s  a s  r e n t  o r  payment f o r  t h e  r i g h t  

to  ou t  p i , lm -n u ts ,  and payment to  th e  p l a i n t i f f s  o f  h a l f  

t h e  amount so r e c e i v e d .

M a r t in d a le ,  J . ,  h e l d  t h a t  on t h e  f a c t s  o f  t h e  c a s e  t h e  f i r s t  

d e fe n d a n t s  conveyed f u l l  r i g h t s  o v e r  th e  l a n d  t o  th e  p l a i n t i f f s ,  

and a c c o r d i n g l y ,  th e  p l a i n t i f f s  were e n t i t l e d  t o  th e  d e c l a r a t i o n  

and to  t h e  o r d e r  f o r  an a cc o u n t  hy th e  f i r s t  d e f e n d a n t s ,  a s

c la im ed,  and f o r  a h a l f  s h a r e  o f  t h e  amount so r e c e i v e d .  I n  t h e

co u rse  o f  h i s  judgment t h e  l e a r n e d  judge s a i d ,

MI t  b e i n g  a f i n d i n g  o f  f a c t  t h a t  t h e  f i r s t  d e f e n d a n t s  
c o u ld  n o t  a t  any m a t e r i a l  t ime and can n o t  l a w f u l l y  
convey any r i g h t s  w ha tso ev e r  in  r e s p e c t  o f  th e  l a n d  
t o  t h e  second d e f e n d a n t ,  and p a lm - n u t s  s a v o u r i n g  

o f  t h e  r e a l t y , w i t h o u t  th e  p r i o r  knowledge and 
c o n c u r re n c e  o f  t h e i r  t e n a n t s  hy  n a t i v e  law and 
custom, and t h e  p l a i n t i f f s  h a v in g  condoned hy t h e
p r o f f e r  o f  g i f t s  o t h e r  th an  th o s e  a n n u a l l y  g iv en
and th o s e  g i f t s  h a v in g  been  a c c e p t e d  hy th e  f i r s t  
d e fe n d a n t s  and i t  b e i n g  a f u r t h e r  f i n d i n g  o f  f a c t  a s  i s  
e v id e n ce d  hy lo n g  u s e r  hy which t h e  p l a i n t i f f s  a r e  
e n t i t l e d  t o  s h a r e  i n  common w i th  t h e  f i r s t  d e f e n d a n t s ,  
t h e  c la im  o f  t h e  second d e fe n d an t  a g a i n s t  t h e  p l a i n t i f f s  
f o r  damages and i n j u n c t i o n  f a i l  w h i l s t  t h e  p l a i n t i f f s 1 
c o u n te r c l a i m  su c c e e d s  a g a i n s t  t h e  s e c o n d d e f e n d a n t •

With g r e a t  r e s p e c t ,  t h i s  " f i n d i n g  o f  f a c t "  i s  mixed w i th  

an im p o r ta n t  p r i n c i p l e  o f  law . There i s  no doub t  t h a t  a g r a n t o r  

in  customary law may e x p r e s s l y  g r a n t  p o s s e s s i o n  and use  o f  l a n d  

t o g e t h e r  w i th  r i g h t s  o v e r  economic t r e e s .  I f  t h a t  was t h e  n a t u r e

12. (1941) 16 N.L.H. a t  p p . 51- 2 .
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o f  the g r a n t  h e re  th e  l e a r n e d  judge d id  n o t  say  so* he m e re ly  i m p l i e d  

i t  from th e  f a c t  t h a t  t h e  l a n d l o r d s  conveyed f u l l  r i g h t s  o v e r  th e  l a n d  

to  the  t e n a n t s ,  b u t  i t  i s  n o t  n a t i v e  law and custom, a s  M a r t in d a l e  J  

i n c o r r e c t l y  a s s e r t s ,  t h a t  palm—n u t s  o r  any economic t r e e s  sav ou r  o f  

r e a l t y .

The g r a n t  o f  l a n d ,  w i th o u t  e x p r e s s l y  i n c l u d i n g  what grows on 

i t ,  does n o t  p a s s  t o  t h e  g r a n t e e  th e  r i g h t  o v e r  t h e  f r u i t  t r e e s .  I t  i s  

o n ly  the  o c cu p a t io n  and use  o f  th e  s o i l  t h a t  i s  g r a n t e d  t h e r e b y  i n  

n a t i v e  law and custom. On t h i s  q u e s t io n  o f  law ,  i t  i s  r e s p e c t f u l l y  

subm it ted  t h a t  t h e  d e c i s i o n  was wrong. The l e a r n e d  judge  c o n c lu d e d ,

"As a  mere o b i t e r  d ic tum  and w i t h o u t  r e f e r e n c e  t o  t h i s  
s u i t  which i s  d e c id e d  on o t h e r  g ro u n d s ,  t h e  v iew i s  h e l d  
t h a t  se v e ra n ce  o f  t e n a n t s  f a r m in g  r i g h t s  and t h e  r i g h t s  
to  c u t  palm n u t s  o v e r  the  same l a n d  i s  t o  be  d e p r e c a t e d  
as  b e i n g  conducive  t o  f r i c t i o n  b e tw een  t h e  f a r m e r s  and 
th e  palm n u t  c u t t e r s  and to  t h e  w h o le s a l e  d e s t r u c t i o n  
o f  palm t r e e s  and to  th e  uneconom ica l  w ork ing  o f  t h e  l a n d .  - ^
I t  i s  o f  i n t e r e s t  t h a t  Tew, J .  i n  Yesufu  Kugbuyi v .  0 dun jo  
h e l d  t h a t  on ly  n a t i v e s  o f  th e  s o i l  c o u ld  r e a p  palm f r u i t s .
That  d e c i s i o n  was, however,  l i m i t e d  t o  t h a t  c a s e . " ^ 4

With respeot,  t h e  r e a s o n i n g  i n  t h i s  d ic tum i s  a  non s e q u i t u r . In  many

s i t u a t i o n s  in  l i f e ,  i n c l u d i n g  th e  r e l a t i o n s h i p  >pf l a n d l o r d  and t e n a n t ,

t h e r e  e x i s t  competing  i n t e r e s t s  which a r e  c o n du c iv e  t o  f r i c t i o n  b u t

th e y  would n o t  by th em se lv es  l e a d  t o  th e  l e g a l  p o s i t i o n  b e i n g  d e p r e c a t e d .

F u r t h e r ,  where a  t e n a n t  o r  a l i c e n s e e  a b a a e s  t h e  r i g h t s  c o n f e r r e d  upon

him the  person  i n j u r e d  has  h i s  l e g a l  remedy.

I t  sh o u ld  n o t  be  conc lud ed ,  however ,  t h a t  t h e  l e a r n e d  Judge

13. (1926) 7 N.L.H. 51.

14. At p . 52.
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d id  no t  do j u s t i c e  i n  th e  case*  th e  R epor t  shows t h a t  i n  t h e  

p r e v io u s  s u i t s  between th e  same p a r t i e s ,  Webber, J .  had  made an o r d e r  

by consen t  o f  b o t h  p a r t i e s  on 3r d  A p r i l ,  1923 t h a t

"The p l a i n t i f f s  a r e  p e r m i t t e d  t o  c o n t i n u e  f a r m in g  
on t h e  l a n d ,  to  r e a p  th e  p r o d u c t s  o f  a l l  t r e e s
p l a n t e d  by  them and i f  any b u i l d i n g s  e x i s t  on
t h e  l a n d  to  occupy t h e  same and t o  make a l l  
r e p a i r s  to  such b u i l d i n g  o r  b u i l d i n g s . "

T h is  o rd e r  was i n  acco rdance  w i t h  cus tom ary  law .  The p l a i n t i f f s  -

and any g r a n t e e s  o f  l a n d  -  were a lways e n t i t l e d  t o  r e a p  t h e  f r u i t s

t r e e s  which t h e y  p l a n t e d :  t h e  g r a n t o r s  have no r i g h t s  o v e r  such

t r e e s  even a f t e r  t h e  r e l a t i o n  o f  l a n d l o r d  and t e n a n t  h a s  d e t e r m i n e d .

The f i r s t  d e f e n d a n t s  i n  t h i s  c a s e  were i n  b r e a c h  o f  c u s tom ary  law

by g r a n t i n g  t o  t h e  second d e f e n d a n t s  t h e  r i g h t  t o  c u t  palm t r e e s  on

th e  l a n d  r e g a r d l e s s  o f  who p l a n t e d  them. The p l a i n t i f f s  w e re ,

a c c o r d i n g l y ,  e n t i t l e d  t o  judgment because  o f  i n v a s i o n  o f  t h e i r

p r o p e r t y  r i g h t s  by b o th  d e f e n d a n t s .  They a c t e d  j u d i c i o u s l y  by

c o n f i rm in g  t h e i r  c la im  a g a i n s t  t h e  f i r s t  d e f e n d a n t s  t o  h a l f  t h e

c o n s i d e r a t i o n  r e c e i v e d  from th e  palm c u t t e r ;  t h i s  h a l f  must have

been th e  v a lu e  o f  th e  y i e l d  from th e  palm t r e e s  p l a n t e d  by  them.

I f  g ra n t  o f  t e n a n c y  a u t o m a t i c a l l y  i n c l u d e d  f r u i t  t r e e s  t h e  p l a i n t i f f s

would have c la im e d  a l l  t h e  c o n s i d e r a t i o n  r e c e i v e d  by th e  g r a n t o r s .

The s p e c i a l  f a c t s  o f  t h i s  c a s e  do n o t  a l t e r  t h e  cus tom ary  p r i n c i p l e

t h a t  g ran t  o f  t en a n cy  p a s s e s  t o  th e  g r a n t e e  n o t h i n g  more t h a n  th e

r i g h t  to  occupy and use  t h e  s o i l .  As M a r t i n d a l e ,  J .  h i m s e l f

c o r r e c t l y  o b se rv e d ,
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” i t  i s  now s e t t l e d  law t h a t  once l a n d  i s  g r a n t e d  t o  
a  t e n a n t  i n  a cc o rd a n c e  w i t h  n a t i v e  law and custom, 
w h a te v e r  t h e  c o n s i d e r a t i o n ,  f u l l  r i g h t s  o f  p o s s e s s i o n  
a r e  conveyed t o  t h e  g r a n t e e . ”15

The ’’f u l l  r i g h t s  o f  p o s s e s s i o n ” exc lude  enjoyment  o f  economic t r e e s

n o t  p l a n t e d  by  t h e  g r a n t e e .

The meaning o f  ’’l a n d ” u n d e r  t h e  g e n e r a l  law o f  N i g e r i a

i s  n o t  e x a c t l y  t h e  same as  i n  E n g l i s h  law. For  example ,  t h e

I n t e r p r e t a t i o n  Ord inance  s t a t e s  t h a t

’’Immovable p r o p e r t y  o r  ’’l a n d s ” i n c l u d e s  l a n d  and 
e v e r y t h i n g  a t t a c h e d  t o  th e  e a r t h  o r  p e rm a n e n t ly  
f a s t e n e d  t o  a n y t h i n g  which i s  a t t a c h e d  t o  t h e  
e a r t h ,  and a l l  c h a t t e l s  r e a l ,  b u t  does n o t  
i n c l u d e  m i n e r a l s , ” 1

T h is  meaning i s  more r e s t r i c t e d  th a n  i n  E n g l i s h  law where ,  a s  a l r e a d y

shown, a  l e a s e  p a s s e s  to  t h e  l e s s e e  a l l  M in e r a l s  c o n t a i n e d  i n  th e

l a n d  ( s u b j e c t  t o  t h e  q u a l i f i c a t i o n s  a l r e a d y  e x p la in e d )  u n l e s s  a

c o n t r a r y  i n t e n t i o n  i s  e x p r e s s e d  i n  th e  deed .  The d e f i n i t i o n  i m p l i e s

t h a t  f land* means e a r t h  o r  s o i l  a s  in  t h e  n a t i v e  law a s  w e l l  a s

f i x t u r e s  a t t a c h e d  to  t h e  s o i l  -  c o n t r a r y  t o  t h e  n a t i v e  law .  The

e x c l u s i o n  o f  m i n e r a l s  i s  u n d e r s t a n d a b l e  b e c a u se  t h e y  a r e  v e s t e d  i n

th e  Crown. T h i s  does n o t  mean t h a t  a l e a s e  o f  Crown l a n d  a u t o m a t i c a l l y

p a s s e s  t o  t h e  g r a n t e e  th e  r i g h t  t o  e x p l o i t  t h e  m i n e r a l s .  To a c q u i r e

such  r i g h t s  t h e  i n s t r u m e n t  must e x p r e s s l y  empowep t h e  g r a n t e e .

17In  t h e  Western  Region t h e  P r o p e r t y  and Conveyancing  Law 

§ t ^ t $ s  t h a t

15.  At p . 50.
16.  Cap. 89 of 1958 , S . 3.
17 .  Cap. 100 of 1959.
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"land, i n c l u d e s  l a n d  o f  any t e n u r e ,  b u i l d i n g s  o r  p a r t s  
o f  b u i l d i n g s  (w he the r  th e  d i v i s i o n  i s  h o r i z o n t a l ,  
v e r t i c a l ,  o r  made i n  any o t h e r  way, and o t h e r  
c o r p o r e a l  h e r e d i t a m e n t s ;  a l s o  a  r e n t  and o t h e r  
i n c o r p o r e a l  h e r e d i t a m e n t s ,  and an easem en t ,  r i g h t ,  
p r i v i l e g e ,  o r  b e n e f i t  i n ,  o v e r ,  o r  d e r i v e d  from 
l a n d ,  b u t  n o t  an u n d i v id e d  sh a re  i n  l a n d . M̂ °

This  d e f i n i t i o n  i s  a  m o d i f i c a t i o n  o f  t h e  E n g l i s h  Law o f  P r o p e r t y  A ct ,

1925, S . 205 ( 1 ) ( i x )  and th e  words used  i n  t h e  Law sh o u ld  b e a r  t h e

19same meaning  a s  i n  t h a t  A c t .  ^ The d e f i n i t i o n  i s  s i l e n t  a b o u t  

m in e r a l s  b u t  i t  i s  a rg u a b le  t h a t  i t  i s  n o t  e x h a u s t i v e  and,  

t h e r e f o r e ,  t h a t  on th e  t r a d i t i o n a l  t h e o r y  o f  c o n s t r u c t i o n  m i n e r a l s  

a r e  i n c l u d e d .  This  doubt  i s  removed by t h e  I n t e r p r e t a t i o n  Law o f  

th e  Region which,  l i k e  th e  F e d e r a l  I n t e r p r e t a t i o n  O rd in an c e ,  e x p r e s s l y

exc ludes  m i n e r a l s  from th e  d e f i n i t i o n  o f  l a n d .

20I t  ha s  been  shown above t h a t  th e  Conveyancing  A c t ,  1881,

i s  a s t a t u t e  o f  g e n e r a l  a p p l i c a t i o n  i n  N i g e r i a .  T h is  means t h a t

l e a s e s  made i n  N i g e r i a  (under  t h e  g e n e r a l  law) a r e  s u b j e c t  t o  t h e

p r o v i s i o n s  o f  th e  Act i f  and so f a r  a s  a c o n t r a r y  i n t e n t i o n  i s

n o t  e x p re s s e d  i n  th e  lease . '* '  The Act p r o v i d e d  a s  fo l lo w s *

MS . 6 ( l ) .  A conveyance o f  l a n d  s h a l l  be deemed t o  i n c l u d e  
and s h a l l  by v i r t u e  o f  t h i s  Act o p e r a t e  t o  convey,  w i t h  
th e  l a n d ,  a l l  b u i l d i n g s ,  e r e c t i o n s ,  f i x t u r e s ,  commons, 
h edges ,  d i t c h e s ,  f e n c e s ,  ways, w a t e r s ,  w a t e r c o u r s e s ,  
l i b e r t i e s ,  p r i v i l e g e s ,  e a se m en ts ,  r i g h t s  and a d v a n t a g e s  
w h a tso ev e r ,  a p p e r t a i n i n g  o r  r e p u t e d  t o  a p p e r t a i n  t o  t h e  
l a n d ,  o r  any p a r t  t h e r e o f ,  o r  a t  t h e  t ime o f  conveyance  
demised,  o c c u p ie d ,  o r  e n jo y ed  w i t h ,  o r  r e p u t e d  o r  known a s  p a r t  
o r  p a r c e l  o f  o r  a p p u r t e n a n t  t o  t h e  l a n d  o r  any p a r t  t h e r e o f . ’*

18.  S.a-
19* For which s e e ,  Hood & C h a l l i s ,  P r o p e r t y  A c t s , 8 t h  ed .  1938, p . 333-4 .  
20.  See , above.

1 .  C .A.,  1881, S . 6 (4 ) .
2 . A conveyance unde r  th e  Act i n c l u d e s  a l e a s e ,  b u t  n o t  an agreem ent  

f o r  a le a se *  Borman v .  G r i f f i t h  (1930) 1 Ch. 4 9 .
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T h is  p r o v i s i o n  o f  t h e  Act  which was r e - e n a c te d ,  by  S . 6 2 ( l )  o f  t h e  

L .P .A . ,  1 9255 c o n f l i c t s  i n  one r e s p e c t  w i th  t h e  N i g e r i a n  O rd inance  

f o r  u n d e r  th e  Act w a t e r s  a r e  deemed t o  p a s s  t o  t h e  l e s s e e  h u t  

u n de r  t h e  M i n e r a l s  Ord inance  t h e  p r o p e r t y  i n  and r i g h t s  o v e r  w a t e r  

c o u r s e s  a r e  v e s t e d  i n  t h e  Crown, T h e r e fo r e  th e  Conveyancing  Act i s ,  

t o  t h e  e x t e n t  o f  t h i s  c o n f l i c t ,  i n a p p l i c a b l e  t o  N i g e r i a .  T h is  means 

t h a t  a  l e s s e e  can n o t  a c q u i r e  r i g h t s  ove r  w a t e r s  and w a t e r c o u r s e s  i n  

s p i t e  o f  t h e  a p p l i c a t i o n  o f  t h e  A c t .  I t  i s  s i g n i f i c a n t  t h a t  t h e  

P r o p e r t y  and Conveyancing  Law o f  t h e  Western  Region ,  e n a c t i n g  t h e  

p r o v i s i o n s  o f  S . 6 ( l )  o f  t h e  C .A . ,  o m i t t e d  ’’w a t e r s  and w a t e r c o u r s e s ” .

DESCRIPTION OF THE LAND.

Some o f  t h e  most d i s t u r b i n g  l i t i g a t i o n  c o n c e r n i n g  l a n d  in

N i g e r i a  a r i s e s  a s  a  r e s u l t  o f  d i s p u t e s  ov e r  b o u n d a r i e s .  I t  i s ,

t h e r e f o r e ,  o f  g r e a t  im p o r tan c e  t h a t  t h e  a r e a  g r a n t e d  t o  a  t e n a n t  

sh o u ld  be a c c u r a t e l y  d e s c r i b e d .

In  l e a s e s  governed  by  t h e  E n g l i s h  law o r  by  th e  g e n e r a l  law 

th e  p a r t  o f  t h e  i n s t r u m e n t  known a s  t h e  ’’p a r c e l s ” g i v e s  a  d e s c r i p t i o n  

o f  t h e  l a n d  dem ised .  The d e s c r i p t i o n  i s  u s u a l l y - b y  r e f e r e n c e  t o  an 

annexed p l a n  b u t  t h i s  i s  n o t  e s s e n t i a l  i f  a c c u r a t e  v e r b a l  d e s c r i p t i o n  

can be g i v e n .  In  p r a c t i c e  t r a c t s  o f  l a n d  a r e  g iv en  s p e c i f i c  names

and t h e  d e s c r i p t i o n  o f  t h e  a r e a  g r a n t e d  i s  o f t e n  by r e f e r e n c e  t o

th e  name; y e t  no g r a n t  c o u ld  be  s a i d  t o  be  com ple te  u n l e s s  t h e  

g r a n t o r  o r  h i s  r e p r e s e n t a t i v e  i n d i c a t e d  th e  b o u n d a r i e s  which may be
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marked by  " C a i r n s ,  mounds, o r  r i d g e s  o f  e a r t h ,  some s p e c i e s  o f  

t r e e s  o r  g r a s s ,  o r  by s t r e a m s  o r  o t h e r  n a t u r a l  f e a t u r e s . " ^

When a d i s p u t e  a r i s e s  o ve r  b o u n d a r i e s  i n  cus to m a ry  law i t  i s  

r e s o l v e d  by  t h e  e v id e n ce  o f  w i t n e s s e s  t o  t h e  t r a n s a c t i o n .  Where t h e  

ev id e n ce  i s  i n c o n c l u s i v e  t h e  d i s p u t e d  p o r t i o n  may be  d i v i d e d  i n t o  

e q u a l  p a r t s  and  f r e s h  b o u n da ry  t r e e s  p l a n t e d . ^  I f  t h e  g r a n t  i s  

g overned  by  t h e  g e n e r a l  law, E n g l i s h  p r i n c i p l e s  o f  i n t e r p r e t a t i o n * ^  

a r e  a p p l i e d  i f  t h e  d i s p u t e  i s  be tween i n d i v i d u a l s  o r  f a m i l i e s .  To 

a s c e r t a i n  t h e  a r e a  w i t h i n  t h e  g r a n t  th e  p r e c i s e  b o u n d a r i e s  must be  g iven  

by an a c c u r a t e  p l a n  i f  a c t i o n  i s  i n s t i t u t e d . ^  I f  th e  d i s p u t e  i s  between 

two co m m u n i t ie s ,  t h e  q u e s t i o n  r e l a t i n g  t o  b o u n d a r i e s  w i l l  n o t  be  d e a l t

w i th  by t h e  C o u r t s  b u t  by  an a d m i n i s t r a t i v e  o f f i c e r  u n d e r  t h e  I n t e r -

7 8T r i b a l  B o u n d a r ie s  S e t t l e m e n t  O rd in an ce ,  i n  an e x e c u t i v e  c a p a c i t y .

As e n a c te d  i n  t h e  Western  R eg ion ,  th e  Law p r o v i d e s  t h a t  a  D i v i s i o n a l

A d v ise r  may, w i t h  th e  a p p r o v a l  o f  th e  Permanent  S e c r e t a r y ,  M i n i s t r y  o f

L oca l  Government, i n q u i r e  i n t o  and d e c id e  any b ounda ry  d i s p u t e s  be tween

two o r  more t r i b e s ,  s u b - t r i b e ,  c l a n ,  a d m i n i s t r a t i v e  u n i t  o r  o t h e r

s i m i l a r  community and t h e  i n h a b i t a n t s  o f  a  v i l l a g e .  He may be
10

a s s i s t e d  by  an a s s e s s o r  o r  a s s e s s o r s  b u t  no l e g a l  p r a c t i t i o n e r  may a p p e a r .

3. Meek, Land T e n u re , p .  153*
4* p e r  C h i e f  B assey  Duke Ephraim, i n  W.A.L.C. M inu tes  o f  E v i d e n c e ,

F r i d a y ,  6 th  Ju n e ,  1913, p a r a .  12,575*
5.  For  which  see  H or ton  on D eed s , 2nd,  ed .  1928,  p p .  229ff*
6.  Amata v .  Modekwe (1954) 14 W.A.C.A. 5C8.

C h i e f  Akpan Ekpo & O rs .  v .  A ss ibony  Ebon & O r s . (1942) 16 N .L .R .1 1 2 .
7 .  No. 49 o f  1933,  Cap. 85 o f  1948, W.R., I n t e r - T r i b a l  B o u n d a r i e s

S e t t l e m e n t  Law, Cap. 52 o f  1959*
8 .  Ovat Eben.yam & Ors .  v .  C h i e f  Ayigo & Ors .  (1941) 16 N .L .R .  30.
9.  W.R. §S 3 & 4;  Cap. 95 o f  1948 , S . 3 & 4;
10.  W.R. S . 5;  Cap. 95 o f  1948, S . 5 .



A d e c i s i o n  o f  th e  e x e c u t iv e  o f f i c e r  f i x i n g  a d i s p u t e d

boundary w i l l  o p e ra t e  a s  an e s t o p e l  p e r  rem j u d i c a t a m  i n  so f a r  a s

i t  de te rm ines  t h a t  the  l a n d  o u t s i d e  th e  bo u nd a ry  was n o t  i n c l u d e d

12in  the  g r a n t .  In  Anjoku v .  Nnamani t h e  i s s u e s  b e f o r e  th e  Supreme

Court were:

M( l )  Does a boundary  so dem arca ted  (under  t h e  O rd in an c e )  s e t t l e  o r

de te rmine  th e  q u e s t i o n  o f  ownership on b o t h  s i d e s  o f  t h a t  

boundary?

(2) Does such a boundary  a f f e c t  the  p r i v a t e  r i g h t s  on i n t e r e s t s  

in  l a n d s  a f f e c t e d  t h e r e b y  and a c q u i r e d  b y  i n d i v i d u a l s  by  

v i r t u e  o f  t h e i r  b e lo n g in g  t o  th e  r e s p e c t i v e  t r i b e s  which were 

p a r t i e s  to  th e  i n q u i r y ?

(§) Can a d e c i s i o n  in  such i n q u i r y  c o n s t i t u t e  r e s  j u d i c a t a  i n

a subsequen t  a c t i o n  f o r  a d e c l a r a t i o n  o f  t i t l e  and i n j u n c t i o n  

by a p a r t y  to  l a n d s  on the  o t h e r  s i d e  o f  t h e  bounda ry ?"

To the q u e s t i o n s  th e  t r i a l  Judge r e p l i e d  a s  f o l l o w s :

" ( 1) No, b u t  th e  d e c i s i o n  does d e c id e  n o n - o w n e r s h ip .

(2) Yes, t o  th e  e x t e n t  t h a t  i f ,  f o r  example ,  i n d i v i d u a l s  in

a t r i b e  on th e  West o f  th e  boundary  c l a i m  ow nersh ip  t o  l a n d

on th e  E a s t ,  t h i s  c la im  would be i n v a l i d .

( 3) In e f f e c t ,  once a  boundary  has  been  d e m a rc a te d  u n d e r  th e

Ordinance t h a t  boundary  i s  r e s  j u d i c a t a  t o  t h e  e x t e n t  t h a t

(12) (1953) 14 W.A.C.A., 357. Followed i n  Nwabia & O rs .  v .  A d i r i  & O rs .  
(1958) 3 P .N .L.R.  112 where i t  was f u r t h e r  h e l d  t h a t  t h e r e  i s  
n o th in g  i n  th e  Ordinance t o  show t h a t  r e g i s t r a t i o n  o f  any d e c i s i o n  
or o r d e r  g iven  on an e n q u i ry  i s  a  c o n d i t i o n  o f  t h e  v a l i d i t y  
t h e r e o f .
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the  "boundary w i l l  n o t  a g a in  "be d e c i d e d  by t h e  C o u r t  and  

t i t l e  to  l a n d  on e i t h e r  s i d e  o f  th e  b o u n da ry  may n o t  he  

dec ided  a s  between th e  p a r t i e s  t h e m s e l v e s . "

On appea l ,  t h e  W.A.C.A. u p h e ld  t h e  d e c i s i o n ;  V e r i t y ,  C . J .  

concluded,

" I t  i s  d i f f i c u l t  f o r  me t o  c o n c e iv e  t h a t  t h e  l e g i s l a t u r e  
i n t e n d e d  to  s e t  up e l a b o r a t e  m ach ine ry  f o r  t h e  s e t t l e m e n t  
of  such d i s p u t e s  i f  e i t h e r  p a r t y  t h e r e o ,  a f t e r  a v a i l i n g  
th em se lv e s  o f  a l l  means open t o  them u n d e r  th e  O rd inance  
to  s e c u r e  a  d e c i s i o n ,  were t o  be a t  l i b e r t y  t h e n  t o  have 
r e c o u r s e  to  t h e  C o u r t s  i n  t h e  hope o f  s e c u r i n g  a  j u d i c i a l  
d e c i s i o n  a t  v a r i a n c e  w i t h  t h a t  so le m n ly  r e c o r d e d  and 
r e g i s t e r e d  by  s t a t u t o r y  a u t h o r i t y . "13

The r e s u l t  i s  somewhat anomalous f o r  by d e c i d i n g  n o n -o w n e r sh ip  t h e

a d m i n i s t r a t i v e  a u t h o r i t y  may be  d e c i d i n g  th e  s u b s t a n t i v e  l e g a l

d i sp u te  between th e  p a r t i e s .

I f  a d i s p u t e  w i t h i n  t h e  O rd inance  r e l a t e s  t o  b o u n d a r i e s  

as  well  as  to  o t h e r  i s s u e s  c o n c e rn in g  th e  l a n d l o r d  and t h e  t e n a n t  

community, th e  o f f i c e r  must d e a l  o n ly  w i th  t h e  q u e s t i o n  o f  b o u n d a r i e s ;  

a l l  o th e r  i s s u e s  w i l l  be d e a l t  w i th  by  th e  C o u r t ,  where l e g a l  

r e p r e s e n t a t i o n  i s  p e r m i t t e d .  I f  th e  o f f i c e r  p u r p o r t s  t o  d e a l  w i t h  

those  i s s u e s ,  h i s  d e c i s i o n  t o  t h a t  e x t e n t  w i l l  be  u l t r a  v i v e s  and v o i d . " ^  

S i m i l a r ly ,  i f  t h e  o f f i c e r ,  i n s t e a d  o f  s e t t l i n g  t h e  b o u n d a ry ,  r u l e s  t h a t  

no d i sp u te  e x i s t s  and t h a t  th e  p a r t i e s  s h a l l  c o n t i n u e  t o  occupy and use  

the  land  in  common, such r u l i n g  w i l l  be d e c l a r e d  u l t r a  v i v e s  on a p p e a l

13. (1953) 14 W.A.C.A. 357 a t  p . 3^9

14. Chief  Oja & Ors.  v .  C h ie f  Ukpoi & o r s .  i n f r a .
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1 5t o  the High C o u r t ,  For  th e  o f f i c e r ’ s r u l i n g  t o  he b i n d i n g ,  i t

16must be a  d e c i s i o n ,  n o t  m ere ly  recommendations o r  p r o p o s a l s .

I f  the  l a n d  g r a n t e d  a b u t t e d  on a h ighway and t h e  r e l a t i o n s h i p

17o f  the  p a r t i e s  i s  r e g u l a t e d  by th e  g e n e r a l  law, i t  w i l l  be  presumed

t h a t  the  l e a s e  p a s s e d  th e  a d jo u r n i n g  h a l f  o f  t h e  highway t o  t h e  l e s s e e

n o tw i th s t a n d in g  t h a t  t h e r e  i s  s p e c i f i c  o r  s c h e d u le d  measurement o f  th e

l8l a n d  on a map a t t a c h e d  t o  th e  l e a s e .  On t h e  o t h e r  hand ,  i f  cus tom ary

law governs the  g r a n t ,  i t  w i l l  n o t  be presumed t h a t  h a l f  o f  th e  highway 

a l s o l p a s s e d  to  t h e  t e n a n t .  Only what was e x p r e s s l y  g r a n t e d  t o  t h e  

t e n a n t  passed  and i f  i t  was i n te n d e d  to  c o v e r  any  l a n d  n o t  w i t h i n  th e  

b ou n d a r ie s  marked o u t ,  t h i s  p o r t i o n  must be e x p r e s s l y  i n c l u d e d .

EASEMENTS.

In N i g e r i a  customary  l a n d - h o l d i n g  i s  u s u a l l y  l o o k e d  upon as  

t h e  e x e rc ise  of  c o n c u r r e n t  r i g h t s  in  o r  ove r  t h e  l a n d  by i n d i v i d u a l s ,  

f a m i l i e s ,  or  th e  community g e n e r a l l y .  Thus,  a l t h o u g h  a p r i v a t e  l a n d 

h o l d e r  may farm th e  l a n d  f o r  h i s  food ,  th e  v i l l a g e r s  may have  a  r i g h t  o f

15 • Chief , Oja. Ors .  v .  C h ie f  Ukpai ^c~Qrs~. (1954) 14 W.A.C.A. 53$.
16. Oja ~vT Ukpai (1958 ) 1 J . A~7l . 1 1 9 ,  P ,C . e s p .  a t  p .  121.
17. The presum ption  may be r e b u t t e d ,  b u t  i t  i s  n o t  r e b u t t e d  by ,  e . g .

( i )  the  l a n d  b e in g  d e s c r i b e d  a s  c o n t a i n i n g  an a r e a  which  can be 
s a t i s f i e d  w i th o u t  i n c l u d i n g  h a l f  o f  t h e  r o a d ;  ( i i )  t h e  l a n d  b e i n g  
d e sc r ib e d  a s  bounded by th e  ro ad ;  ( i i i )  t h e  l a n d  b e i n g  r e f e r r e d  t o  
as c o lo u re d  on a p l a n ,  even i f  h a l f  o f  t h e  r o a d  be  n o t  c o l o u r e d .
( iv)  the  g r a n t o r  b e i n g  the  owner o f  th e  l a n d  on b o t h  s i d e s  o f  th e
road; or (v) because  subsequen t  e v e n t s  n o t  c o n te m p l a t e d  a t  th e  
time of  th e  l e a s e  showed t h a t  i t  was v e r y  d i s a d v a n t a g e o u s  t o  t h e  
la n d lo rd  t o  have p a r t e d  w i th  h a l f  o f  r o a d t  See A-G v .  John H o l t  & Ors
note  18, i n f r a , c f .  C e n t r a l  London Ry. v .  C i t y  o f  London Land
Commissioner ( l 9 1 l )  1 Ch. 467- e sp .  p .  474 ( r e v e r s e d  on a p p e a l  on 
d i f f e r e n t  g ro u n d s ) ,  Thames C o n s e r v a to r s  7 . Kemp ( l 9 1 l )  2 KB. 272 a t
p. 284. Maclaren v .  A.G. f o r  Quebec ( l9 1 4 )  A .S .  258 a t  p .  273.
See a l s o  Foa, op. c i t .  pp. 6I - 67, N or ton  on Seeds  p .  252 f f .

18. A-G. v.  John H ol t  & Ors .  (1915) 2 N . L . R . l  a t  p .  63 p e r  Lo rd  Shaw, 
in  the  P.C .



19way over i t  ; t h e  community may have a  r i g h t  t o  come on t o  t h e  l a n d

f o r  p u rpo ses  o f  h u n t in g  or  c u t t i n g  and rem ova l  k ) f  g r a s s  and he may p e rm i t

someone e l s e  to  r e a p  economic t r e e s  on th e  l a n d .  A g r a n t  o f  l a n d

20s u b je c t  to  cus tom ary  law does  n o t  a b ro g a te  a l l  t h e s e  n a t u r a l  o r  l o c a l

1 2customary r i g h t s  and l i c e n c e s .  These r i g h t s  must be d i s t i n g u i s h e d  

from an easem ent ,  which i s  a r i g h t  e n t i t l i n g  a  p e r s o n  h a v in g  an i n t e r e s t  

in  land  to  c l a im  by way o f  ad v an tag e  o r  c o n v en ien c e  t o  t h e  l a n d  i n  h i s  

occupa t ion  t h a t  th e  p o s s e s s o r  o f  a  n e i g h b o u r i n g  l a n d  s h a l l  subm i t  t o  

something b e i n g  done by him t o  a f f e c t  such n e ig h b o u r i n g  l a n d ,  o r  t h a t  

such p o s s e s s o r  s h a l l  f o r b e a r  from doing  so m e th in g  on t h e  n e i g h b o u r i n g  

l a n d .  ^

When a  ten a n cy  go verned  by cu s tom ary  law i s  c r e a t e d  and t h e  

l a n d l o r d  r e t a i n s  any l a n d  a d j a c e n t  to  t h a t  g r a n t e d ,  i t  w i l l  be 

im p l ied  t h a t  he made a r e s e r v a t i o n  of  a l l  t h o s e  c o n v e n ie n c e s  which th e  

r e t a i n e d  p o r t i o n  en joyed  from o r  over  t h e  o t h e r  d u r i n g  t h e  -un i ty ,  and 

w i thou t  which th e  enjoyment o f  th e  r e t a i n e d  p o r t i o n  c o u ld  n o t  be had  

a t  a l l .  S i m i l a r l y ,  i t  i s  i m p l i e d  t h a t  t h e  l a n d l o r d  t r a n s f e r s  t o  th e  

t e n a n t  a l l  t h e  r i g h t s  which a r e  s t r i c t l y  a p p u r t e n a n t  t o  t h e  l a n d  g r a n t e d .

19- c f .  E l i a s ,  N ig e r i a n  Land Law and Custom, 3 rd .  ed .  p .  222.
20. e .g .  t h e  r i g h t  o f  su p p o r t  o f  h i s  l a n d  by  t h e  l a n d  o f  h i s  n e i g h b o u r .

1. e . g .  a n c i e n t  r i g h t  o f  way o v e r  th e  l a n d ,  o r  th e  c u s to m a ry  r i g h t s  
of  d r y in g  f i s h i n g  n e t s  on t h e  l a n d .

2. e . g .  r i g h t  to  e n t e r  upon l a n d  t o  c u t  palm n u t s .
3. c f .  I n n e s ,  L .C . ,  A D ig e s t  o f  th e  Law o f  E asem en ts ,  6 th  e d . ,  1 9 0 0 ,p . 1.

C h e sh i re ,  The Modern Law o f  Real  P r o p e r t y , 8 t h  e d . ,  195^, p p . 446-509* 
e s p e c i a l l y  p p . 459-460.
Holdsworth,  H . E . L . , i i i ,  153-157? v i i  321-342 .
Gale on E asem en ts , 1 3 th  e d . ,  1959? PP*3-51*
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F u r th e r ,  he i s  presumed t o  have c o n v e r t e d  i n t o  easem en ts  i n  f a v o u r  

of  the t e n a n t  a l l  such c o n v e n ie n c e s  as  a r e  " c o n t i n u o u s ” and 

"ap p a re n t" ,  i n c l u d i n g  th e  r i g h t  o f  way o v e r  a  formed and d e f i n e d  

road .  The p r i n c i p l e  o f  cu s tom ary  law a p p e a r s  t o  be v e r y  s i m i l a r  

to  t h a t  o f  E n g l i s h  law in  t h i s  r e s p e c t .

I f  t h e  l e a s e  i s  governed  by t h e  g e n e r a l  law, E n g l i s h  common 

law r u l e s  and t h e  p r o v i s i o n s  o f  S . 6 ( l )  & (2) o f  t h e  Conveyanc ing  

Act,  l 8 8 l ,  a p p ly  so t h a t ,  u n l e s s  a c o n t r a r y  i n t e n t i o n  i s  e x p r e s s e d ,  

the  l e a se  p a s s e s  to  th e  l e s s e e  a l l  t h e  " l i b e r t i e s ,  p r i v i l e g e s ,  

easements,  r i g h t s  and a d v a n ta g e s  w h a tso e v e r ,  a p p e r t a i n i n g  o r  r e p u t e d  

to  a p p e r t a i n  t o  th e  l a n d ,  o r  any p a r t  t h e r e o f . "  T h e r e f o r e ,  when 

a conveyance i s  made e i t h e r  by way o f  s a l e  o r  l e a s e ,  t h e  v e n d o r  o r  

l e s s o r  canno t  be  a l lo w ed  t o  d e ro g a t e  from h i s  g r a n t  by  l i m i t i n g  th e  

enjoyment o f  t h e  easement which p a s se d  u n d e r  t h e  conveyance .  Thus 

in  Qnade & O rs .  v .  Thomas^- th e  p l a i n t i f f s  p u r c h a s e d  a p l o t  o f  l a n d  

and took p o s s e s s i o n  a f t e r  p a y in g  the  p r i c e .  The vendor  d i e d  b e f o r e  

a conveyance was e x e c u te d .  T h e r e a f t e r  two o f  t h e  c h i l d r e n  o f  t h e  

deceased ven d o r  f o r  th e m se lv e s  and on b e h a l f  o f  a  minor  c h i l d  g r a n t e d  

a conveyance of  th e  p l o t  t o  t h e  p l a i n t i f f s .  T h is  p r o v i d e d  f o r  use  

o f  a common p a ssa g e  a s  an easem en t .  S u b s e q u e n t ly  t h e  same two 

c h i l d r e n  g r a n t e d  a conveyance t o  th e  d e fe n d a n t  o f  an a d j o i n i n g  p l o t  

p u r p o r t i n g  t o  g iv e  him th e  e x c l u s i v e  u se  o f  t h e  p a s s a g e .  The

4.  (1932) 11 N.L.R. 104.
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defendant e n fo r c e d  h i s  r i g h t  u n d e r  the  c o nveyance .  The p l a i n t i f f s
»

brought  t h i s  a c t i o n  c l a i m i n g  damages f o r  o b s t r u c t i o n  o f  t h e i r  

easement and an i n j u n c t i o n  t o  p r e v e n t  f u r t h e r  o b s t r u c t i o n .

At the  t r i a l  i t  was con tended  on b e h a l f  o f  th e  d e f e n d a n t s  

t h a t  the conveyance was bad  b eca u se  th e  minor  h e i r  was n o t  made a 

p a r t y  to i t .  B u t l e r  L loyd ,  J .  d i sm is se d  t h i s  a rgument  by  s a y i n g  t h a t  

a l though th e  two v e n d o rs  who cov enan ted  on b e h a l f  o f  t h e  i n f a n t  had 

n o t  been f o r m a l ly  a p p o in t e d  a s  g u a r d i a n s ,  t h e y  were th e  p r o p e r  

pe rsons  to  be so a p p o in t e d  and he was n o t  p r e p a r e d  t o  r e g a r d  th e  

whole conveyance a s  i n v a l i d  f o r  want o f  t h a t  f o r m a l i t y .  F u r h t e r ,  

t h a t  even i f  he took  a d i f f e r e n t  view o f  t h e  q u e s t i o n  t h e  d e fe n d a n t  

could  not  succeed  b eca u se  any i n t e r e s t  he had  i n  t h e  p o r t i o n  o f  th e  

p ro p e r ty  p u rc h a se d  by him was d e r i v e d  from t h e  same v e n d o rs  and i f  

the  minor c h i l d  was s t i l l  a l i v e  a t  the  t ime o f  t h e  conveyance  t o  him 

h i s  conveyance was open t o  a s t r o n g e r  o b j e c t i o n  t h a n  t h a t  o f  

the  p l a i n t i f f s .  G iv ing  judgment f o r  th e  p l a i n t i f f s  th e  l e a r n e d  

Judge sa id ,

"ITow i t  i s  p e r f e c t l y  c l e a r  t h a t  t h e  v e n d o rs  c o u ld  n o t  
i n  t h e i r  own f a v o u r  d e ro g a te  from t h e i r  g r a n t  and  
e q u a l l y  t h e y  cann o t  do so in  f a v o u r  o f  a  t h i r d  p a r t y . '*

In  A-G. v .  John H o l t  & O r s . ,  t h e  a p p e l l a n t  companies  

clqimed t h a t  t h e y  were e n t i t l e d  t o  " th e  f r e e ,  u n i n t e r r u p t e d ,  and 

e x c lus ive  easem en ts ,  o f  r i g h t  o f  way, a n ch o ra g e ,  moorage, and  

groundage" ove r  a  f o r e s h o r e  which th e y  r e c l a i m e d  i n  Lagos .  T h e i r  

c la im  was b a se d  on

5. (1910) 2 IT.L.R. 1 Div.  C t . j  (1911) 2 N.L .R .  21 F u l l  C t .  (1915) 2 
R.L.R. 57, P .O.
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(a )  Crown g r a n t s

(b) Immemorial u s e r

(c)  G ran ts  from n a t i v e  Kings o f  Lagos,  p r e v i o u s  to  6 th  A u gu s t ,  1861

(d) Easement o f  n e c e s & i i y .

(e )  L os t  g r a n t .

( f )  The P r e s c r i p t i o n  A c t ,  1832.

In  t h e  P u l l  C our t  o f  Appeal  G r i f f i t h ,  J .  h e l d  t h a t  t h e

easem ents  o f  an ch o rag e ,  moorage, and groundage were n o t  p ro v e d  h u t  t h a t

t h e  a p p e l l a n t s  a c q u i r e d  by  th e  P r e s c r i p t i o n  A c t ,  1832, a  r i g h t  o f  way-

o v e r  th e  f o r e s h o r e  and t h e  e c la im e d  l a n d ,  t o  t h e i r  r e s p e c t i v e  j e t t i e s .

The j e t t y  b u i l t  ou t  from t h e  l a n d  had  been  e x c l u s i v e l y  and c o n t i n u o u s l y

u s e d  s i n c e  1877 f o r  t r a d i n g  p u r p o s e s  by th e  f i r m s  o c cu p y ing  t h e  l a n d ;

th e  Crown p ro v ed  n o t h i n g  t o  d e f e a t  the  c l a im ,  e x cep t  t h a t  i t  o r i g i n a t e d

w i t h i n  l e g a l  memory. D e a l i n g  w i t h  th e  argument  c o n c e r n in g  p o s s e s s i o n

o f  th e  l a n d  by th e  Crown th e  l e a r n e d  Judge s a i d ,

" I  do n o t  p ro p o se  t o  go i n t o  a l l  t h e  n i c e t i e s  o f  t h e  law, 
b u t  i n  c a se  i t  s h o u ld  be u r g e d  t h a t  th e  Crown h a s  n e v e r  
been  i n  p o s s e s s i o n  o f  t h e  s e r v i e n t  ten em en t ,  i . e ,  t h e  
"rec la imed l a n d ,  so t h a t  th e  s t a t u t e  canno t  run  i n  t h i s  c a s e ,
I  would p o i n t  ou t  t h a t  a s  soon as  t h e  l a n d  was r e c l a i m e d ,  
i t  became i p s o  f a c t o  Crown l a n d ,  and  no f u r t h e r  t a k i n g  o f  
p o s s e s s i o n  was n e c e s s a r y  on t h e  p a r t  o f  t h e  Crown.M7

Osborne,  C . J . ,  s a i d  t h a t  w h a te v e r  might  have been  t h e  r i g h t s  o f  th e  

a p p e l l a n t s  p r i o r  to  t h e  making o f  a  new Government r o a d  be tw een  th e  

l a n d s  o c c u p ie d  by  them and t h e  Lagoon, t h e y  c o u ld  no l o n g e r  c l a im  th e

r i g h t s  o f  r i p a r i a n  o c c u p i e r s ,  i n  a s  much a s  t h e y  now had no f r o n t a g e
Q

on th e  Lagoon, b u t  on a  p u b l i c  s t r e e t .  L ike  h i s  j b r o t h e r ,  G r i f f i t h ,  J . ,

6. The d a t e  o f  th e  t r e a t y  o f  C e s s io n  -  See Chap. 1 , p . £  , s u p r a .
7 .  Akt p . 37* See a l s o  pp .  49-50*
8 .  At p .  39*
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Osborn, C . J .  h e ld  t h a t  th e  Defendant  Companies a c q u i r e d  no easement

to  s to re  t h e i r  goods in  th e  sheds b u i l t  on t h e  r e c l a i m e d  l a n d  b e c a u se

t h a t  would imply an easement to  have a  pe rm anent  s t r u c t u r e  i n  t h e

n a tu re  o f  a b u i l d i n g  on th e  l a n d ,  an easement which would r i p e n  i n t o

9ownership -  and he knew o f  no easement g o in g  a s  f a r  a s  t h a t .  He 

h e ld ,  to o ,  t h a t  t h e y  a c q u i r e d  an easement t o  have ,  u se  and m a i n t a i n  

t h e i r  j e t t y ,  and an u n i n t e r r u p t e d  r i g h t  o f  way t h e r e t o ,  and a l s o  

they  have a c q u i r e d  an easement to  p l a c e  and keep  t r a d e  goods and 

coopera te  s t o r e s  on th e  r e c la im e d  l a n d .

The judgment o f  th e  F u l l  C o u r t ,  i n  e f f e c t ,  a f f i r m e d  t h a t  

easements have been a c q u i r e d  over th e  r e c l a i m e d  l a n d .  I n  c a se  

o f  Will iam’ s L a n d ^  th e  easement was f o r  t h e  p u rp o se  o f  s t o r i n g  

coopers ,  s t o r e s ,  c a s k s ,  t r a d e  goods and p ro d u ce ;  i n  c a se  o f  

Johannsen’ s and Dunkley’ s l a n d s ,  easements  f o r  j e t t i e s .

In th e  P r i v y  C ounc i l  th e  Crown d id  n o t  i n s i s t  on t h e  c l a im  

concern ing  Jo h a n n se n ’ s and Dunkley’ s l a n d s  b u t  i n  r e s p e c t  o f  th e  

c la im  over W il l ia m ’ s l a n d ,  i t  was u rged  t h a t  such easem ent  a s  t h e  

companies a s s e n t e d ,  was unknown t o  th e  law and i n  any view t h e  use  

to  which the  l a n d  was p u t  by the  Respondents  and t h e i r  p r e d e c e s s o r s  

in  t i t l e ,  cou ld  n o t  be t h e  fo u n d a t io n  o f  any easem en t ,  a s  i t  was

9. AT p .  50*
10. P a r t  o f  th e  r e c l a i m e d  p r o p e r t y .
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n o t  a r i g h t  assumed t o  be taken  o r  a s s e r t e d  o v e r  t h e  l a n d  o f  a n o t h e r ,  

because the  p o s s e s s i o n  founded  upon was p o s s e s s i o n  o f  t h e  l a n d  a s  th e  

owner t h e r e o f .  D e l i v e r i n g  the  o p in io n  o f  th e  B oard ,  Lord Shaw o f
[
| Dunfermline s a i d ,
'<

’’T h e i r  L o r d s h ip s  see  no r e a so n  why upon th e  f i r s t  p o i n t  
i a r i g h t  o f  easem ent  shou ld  be e x c l u s i v e  o f  t h e  s t o r a g e

c la im .  The law must adap t  i t s e l f  t o  t h e  c o n d i t i o n s  o f  
modern s o c i e t y  and t r a d e ,  and t h e r e  i s  n o t h i n g  i n  th e  

! p u rp o se s  f o r  which the  easement i s  c la im e d  i n c o n s i s t e n t
! w i th  a  r i g h t  o f  easement a s  such .  T h is  p r i n c i p l e  i s  o f

g e n e r a l  a p p l i c a t i o n  jtjd was so t r e a t e d  i n  t h e  House o f  
Lords i n  Dyce v .  Hay by Lord S t .  L e o n a rd s ,  Lord 
C h a n c e l lo r ,  who o b se rved :  TThe c a t e g o r y  o f  s e r v i t u d e s  
and easem en ts  must a l t e r  and expand w i t h  t h e  changes  

t h a t  t a k e  p l a c e  i n  t h e  c i r c u m s ta n c e s  o f  m a n k i n d .1”12

The Board then  h e ld  t h a t  t h e  second c o n t e n t i o n  o f  t h e  Crown was

c o r r e c t  because  i t  seemed un d oub ted ly  t r u e  t h a t  what was done

by the Respondents  was done by them as  in  t h e i r  o p in io n  t h e i r

own land .  The c i r c u m s ta n c e s  and th e  l e g a l  s i t u a t i o n  r e a s o n a b l y

induced the  o p in io n  t h a t  t h e y  were n o t  w i l f u l l y  a p p r o p r i a t i n g

a n o th e r ’ s p r o p e r t y  o r  com m it t ing  a c t s  o f  t r e a s p a s s ,  b u t  were

merely making good and p r o p e r  use  o f  , ' i h e i r  r i g h t s  a s  owners o f

p r o p e r ty  a b u t t i n g  upon t h e  s e a .  E x p la in i n g  th e  l e g a l  p o s i t i o n ,

Lord Shaw s a i d ,

"An easem ent ,  however, i s  c o n s t i t u t e d  o v e r  a  s e r v i e n t  
tenement  i n  f a v o u r  o f  a dominant ten e m e n t .  In  su b s ta n c e  
th e  owner o f  t h e  dominant tenement  th r o u g h o u t  a d m i t s  t h a t  
th e  p r o p e r t y  i s  i n  a n o th e r ;  and t h a t  t h e  r i g h t  b e in g  
b u i l t  up o r  a s s e n t e d  i s  th e  r i g h t  o v e r  t h e  p r o p e r t y  o f  
t h a t  o t h e r .  In  th e  p r e s e n t  casekfchis  was n o t  s o .  For

11. (1852) 1 Maoq. 305.

12. (1915) 2 I f .L.R . a t  p p .  67- 8 .
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t h e s e  r e a s o n s  t h e i r  L ordsh ips  a re  of the  o p in io n  t h a t  
t h e  g rounds  upon which th e  judgments a p p e a le d  from a r e  
p u t  c an n o t  he  m a i n t a i n e d . ” ^

The Board a g re e d  w i t h  Oshorne, C . J . ,  t h a t  the  r e c l a m a t i o n  and th e
i
j subsequent  b u i l d i n g  c o u ld  n o t  have gone on w i thou t  th e  knowledge o r
!

a g a i n s t  t h e  w ish  o f  t h e  Government; i t  was more p r o b a b le  t h a t  t h o s e
I

a c t s  were done w i t h  p e rm is s io n  from th e  Governor f o r  t h e  t im e  b e i n g ,

J than  t h a t  th ey  were a c t s  o f  t r e s p a s s  done in  d e f i a n c e  o f  t h e

Government. A c c o r d in g ly ,  i t  was d ec ided  t h a t  t h e r e  was t o  be

presumed i n  th e  R e sp o n d e n t ’ s f av o u r  an i r r e v o c a b l e  l i c e n c e  from

the  Grown to  e r e c t  b u i l d i n g s  and to  s t o r e  goods upon t h e  r e c l a i m e d

I l a n d  and to  u se  i t  g e n e r a l l y  f o r  the  pu rp oses  o f  t h e i r  b u s i n e s s .

The p r i n c i p l e s  which emerge from th ese  d e c i s i o n s  a r e  a s

f o l l o w s :

(1) Once a g r a n t  o f  a  t en an cy  i s  made, the  g r a n t e e  a c q u i r e s  a l l  

r i g h t s  and easem en ts  s t r i c t l y  a p p u r te n a n t  t o  t h e  l a n d  g r a n t e d .  

The r i g h t s  so a c q u i r e d  a re  e n fo r c e a b le  a g a i n s t  th e  l a n d l o r d  

h i m s e l f  and a g a i n s t  any one t o  whom he t r a n s f e r s  any p o r t i o n  

o f  t h e  a d j o i n i n g  l a n d . ^

(2) There must be  a  dominant and a s e r v i e n t  tenem an t .  An easement

r e q u i r e s  t h a t  some d im inu t io n  of  th e  n a t u r a l  r i g h t s  i n c i d e n t  t o

th e  ownership  o f  i n t e r e s t s  i n  one p ie c e  jof l a n d  be r e f l e c t e d  i n

13.  (1915) 2 N .L .R .  a t  p .  68.
14* Onade & Ors .  v .  Thomas, su p ra .  Easements o r i g i n a t e  i n  s e v e r a l  ways*

( i )  By e x p re s s  p r i v a t e  g r a n t ,  i n t e r  v iv o s ,  o r  by w i l l ,  ( i i )  By i m p l i e d  
g r a n t ,  e . g .  on se v e ra n c e  o f  tenem en ts ,  ( i i i )  By e x p r e s s  o r  i m p l i e d  
r e s e r v a t i o n ,  ( i v )  By p r e s c r i p t i o n  e i t h e r  i n  common law o r  u n d e r  a 
s t a t u t e ;  e . g .  P r e s c r i p t i o n  Act ,  1832. (v) By e x p r e s s  p u b l i c  g r a n t  
o r  r e s e r v a t i o n .  See n e x t  S e c t io n .
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a co rre spond ing  a r t i f i c i a l  r i g h t  super im posed  on t h e  n a t u r a l  

r i g h t s  i n c i d e n t  to  a n o t h e r  p i e c e  of  l a n d .  An easement i s  a lw ays  

annexed to  a dominant tenement  and canno t  be s e p a r a t e d  from i t  

by being annexed t o  a s t r a n g e r .  Any p e rs o n  e n t i t l e d  to  occupy 

th e  dominant tenement i s  e q u a l l y  e n t i t l e d  to  enjoyment  o f  th e  

easenent  which i s  i n s e p a r a b l e  from th e  r i g h t s  o f  o c c u p a t i o n .

(3) The dominant and th e  s e r v i e n t  owners must be  d i f f e r e n t  p e r s o n s .

This  i s  c l e a r l y  i l l u s t r a t e d  by t h e  d e c i s i o n  o f  th e  P r i v y

lbCouncil in  th e  A-G v .  John Holt  & Co. & 0 r s . =  f o r  i f  t h e  g r a n t e e  

c la ims r i g h t s  over  th e  a d j o i n i n g  l a n d  on t h e  a ssu m p t io n  t h a t  he i s  a l s o  

a tenan t  of  such l a n d ,  t h e  r i g h t  c la im ed  c an n o t  amount t o  an easemeht 

because a l a n d - h o l d e r  can n o t  have such a r i g h t  o v e r  th e  p r o p e r t y  which

he ho lds .

(4 ) An easement must accommodate th e  dominant t e n e m e n t .  I t  must n o t

only  be a p p u r t e n a n t  to  th e  dominant tenement  b u t  a l s o  must be d i r e c t l y

connected  w i th  the  enjoyment o f  the  dominant t e n e m e n t .  As i n  E n g l i s h

law, what i s  r e q u i r e d  i s  t h a t  the  r i g h t

"accommodates and s e r v e s  the  dominant t e n e m e n ts ;  f o r  i f  
i t  has  no c o n n e c t io n  t h e r e w i t h ,  a l t h o u g h  i t  c o n f e r s  an 
advantage  upon th e  owner and r e n d e r s  h i s  ownersh ip  o f  
l a n d  more v a l u a b l e ,  i t  i s  n o t  an easement  a t  a l l ,  b u t  
a mere c o n t r a c t u a l  r i g h t  p e r s o n a l  to  and e n f o r c e a b l e  
between two c o n t r a c t i n g  p a r t i e s .

15.  Supra.

1 6 , pe r  E vershed ,  M.R.,  in  r e  E l lenb o ro ug h  P a rk  (1956) Ch. a t  p*170,C.A. 
q u o t in g  and a d o p t i n g  C h e s h i r e ,  Modern Law o f  Real  P r o p e r t y , 7"kh.
ed. p .  457 8 th  e d . ,  p .  459*
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(5) The easement  must be  capab le  o f  fo rm in g  th e  sub ,ject-*matter  
o f  a  g ra n t*  In  t h e o r y ,  every  easementoowes i t s  e x i s t e n c e  t o

a g r a n t  a l t h o u g h  i n  p r a c t i c e  many easem ents  a r e  a c q u i r e d  by l o n g

u s e r ,  t h e  p re s u m p t io n  b e i n g  t h a t  the  g r a n t  was made when th e  u s e r

f i r s t  s t a r t e d  and t h a t  th e  g ra n te e  d id  n o t  a c q u i r e  i t  by  a c t s  o f

t r e s p a s s  o r  by p o s i t i v e  in f r in g e m e n t  o f  th e  law .

(6) An i r r e v o c a b l e  l i c e n c e  does no t  amount t o  an easem en t .

A l though  th e  c a t e g o r y  o f  easements  has  n e v e r  been  c l o s e d ,

th e  r i g h t  e x e r c i s e d  by  a p e rso n  who has  been  g iv en  p e r m i s s io n  t o

come and do som e th ing  on th e  l an d  in  o c c u p a t io n  o f  a n o th e r  i s  a

l i c e n c e ,  n o t  an easem en t .  This  i s  b ecause  th e  r i g h t  e x e r c i s e d  by  th e

l i c e n s e e  i s  i n d e p e n d e n t  o f  h i s  occu p a t io n  o f  a d j o i n i n g  l a n d  whereas

r i g h t s  t o  an easement  a r e  always e x e r c i s e d  a s  a consequence  o f

occu py in g  th e  n e ig h b o u r i n g  p r o p e r t y .

Where t h e  enjoyment o f  an easement has  been  i n f r i n g e d ,  a

t e n a n t  may t a k e  a p p r o p r i a t e  s t e p s  to  o b t a i n  some remedy, b u t  in

17O p e i fa  & Anor.  v .  Lawal , the  p l a i n t i f f s  c la im e d  damages f o r  

t r e s p a s s  com m it ted  by  th e  de fe n d an ts  on t h e i r  p r o p e r t y .  T u r in g  th e  

t r i a l  i t  emerged t h a t  t h e  t r e s p a s s  compla ined  o f  were ( i )  c u t t i n g  down 

t r e e s  and b u i l d i n g  a w a l l  on the  p o r t i o n  o f  t h e  l a n d  which th e

( 1 7 ) (1935) 12 N . L . R . l l .
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defendan t  c la im e d  t o  be b i s  own, ( i i )  th e  e r e c t i o n  o f  a b u i l d i n g  

on th e  a d j o i n i n g  l a n d ,  whihh i n t e r f e r e d  w i t h  an easement  o f  th e  

p l a i n t i f f s  o v e r  th e  l a n d .  Graham P a u l ,  J .  h e l d  t h a t  t h e  p l a i n t i f f s  

d id  n o t  p rove  t h a t  t h e  w a l l  was b u i l t  on t h e i r  l a n d  and f u r t h e r  t h a t  

an a c t i o n  i n  t r e s p a s s  d o e s l n o t  l i e  in  r e s p e c t  o f  i n t e r f e r e n c e  w i t h  

an easem ent .  With r e s p e c t ,  t h i s  d e c i s i o n  i s  sound i n  p r i n c i p l e ;  

th e  a c t i o n  must f a i l  b e c a u se  th e  d e fe nd an t  c o u ld  n o t  have committed  

t r e s p a s s  on h i s  own l a n d .  Had th e  p l a i n t i f f s  been  w e l l - a d v i s e d ,  two 

c o u rs e s  would have been  open t o  them, (as  t o  any o th e £  p e r s o n  whose 

r i g h t s  to  an easement  i s  i n f r i n g e d ) .

1. They c o u ld  have invoked  th e  common law r i g h t s  o f  a  dominant owner

and a p p l i e d  f o r  t h e  remedy o f  aba tem en t .  He c o u ld  remove th e

o b s t r u c t i n g  w a l l  o r  t r e e s  p r o v id e d  he does n o t  by  d o in g  so t r e s p a s s

on th e  a d j o i n i n g  p r o p e r t y .  Abatement may be a v a i l a b l e  n o t w i t h s t a n d i n g

18t h a t  th e  o b s t r u c t i o n  was c au se d  by a house  which was i n h a b i t e d .

192. They c o u ld  have  b r o u g h t  an a c t i o n  f o r  n u i s a n c e  i n  th e  High Cour t

which c o u ld  o r d e r  aba tem ent  o f  the  n u i s a n c e  o r  award damages or  may g ran t

a mandamus o r  i n j u n c t i o n  " i n  a l l  c a se s  in  which i t  a p p e a r s  t o  t h e  Court

20j u s t  and c o n v e n ie n t  &o t o  d o ."

18. Lane v .  Capse.y ( l 8 9 l )  3 Ch. 411 c f .  Gale on E a sem en ts , 
op. c i t . , p .  355

19. o f .  P a in e  & Co. v .  S t .  N ea ts  Gas & Coke Co. (1939)8  A.E .R .  812, 823.
20. High C our t  o f  Lagos (O rd inance ,  Cap. 80 o f  195^, S. 1 9 ( l ) .

E a s t e r n  Region High C t .  Law, S > W.R., S. x  J  ' =  >



3 0 5 .

1
The R e g i s t r a t i o n  o f  T i t l e s  Ord inance  p r o v i d e s  f o r  r e g i s t r a t i o n

of  easements  and p r o f i t s  a  p r e n d r e  b u t  r e g i s t r a t i o n  o f  l a n d  u n d e r  th e

Ordinance s h a l l  n o t  p r e v e n t  t h e  a c q u i s i t i o n  o f  easement  by  p r e s c r i p t i o n ,

n o r  s h a l l  r e g i s t r a t i o n  o f  an easement ,  p r o f i t  a  p r e n d r e , o r  r e s t r i c t i v e
2covenant  p r e v e n t  i t s  e x t i n c t i o n  by non—u s e r  o r  abandonment.

RESERVATIONS AND EXCEPTIONS,

Some o f  th e  r i g h t s  which would n o r m a l ly  come w i t h i n  th e  scope 

o f  the  g r a n t  t o  a t e n a n t  may be e x p r e s s l y  r e s e r v e d  o r  e x c e p te d  by th e  ' 

l a n d l o r d .  The term " r e s e r v a t i o n ” , as  u s e d  i n  E n g l i s h  law, r e f e r s  to  

something newly c r e a t e d  and i s s u i n g  ou t  o f  th e  l a n d  g r a n t e d ,  such  as  

r e n t  or s e r v i c e s ^  b u t  i n  non—t e c h n i c a l  lan g u a g e  i t  i n c l u d e s  any r i g h t  

( r e l a t i n g  to  t h e  l a n d  l e a s e d )  which th e  l e s s o r  d e s i r e s  to  r e t a i n  in  

h i s  own hands ,  such as  t h e  r i g h t  to  resume p o s s e s s i o n  o f  a d e f i n i t e  

p a r t  o f  the  l a n d  g r a n t e d ,  o r  r i g h t  o f  way and p r o f i t s  a p r e n d r e .

These l a t t e r  r i g h t s ,  i n  s t r i c t  i n t e r p r e t a t i o n ,  a r e  r e g r a n t s  o f  th e  

easements o r  p r o f i t s  i n  q u e s t i o n  by th e  l e s s e e  t o  t h e  l e s s o r .

An " e x c e p t io n "  d e s c r i b e s  o r  enum era tes  t h i n g s  e x p r e s s l y  

exc luded  from th e  g r a n t ;  i t  must be som e th ing  which o th e r w i s e  would 

have p a s se d  w i th  the  g r a n t  and must be o f  a  d e f i n e d  p a r t  o f  t h e  p a r c e l s

1 .  Cap. 181 o f  1958.

2. SS. 39 & 40.

3. 47a, Roe v .  Lock (1835) 2 A. & E.
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th em se lves .  In cus tom ary  law a s ' w e l l  as  u n d e r  th e  g e n e r a l  law ,  

a valid, e x c e p t io n  must n o t  he  e s s e n t i a l  t o  t h e  enjoyment  o f  t h e  

land  g r a n t e d ,  n o r  must i t  d e f e a t  t h e  pu rp o se  o f  t h e  g r a n t  so a s  to  

t e n d e r  any p a r t  o f  t h e  t h i n g  g r a n t e d  n u g a to r y ,  and i t s  o p e r a t i o n  

must t ak e  e f f e c t  s i m u l t a n e o u s l y  w i t h  th e  g r a n t ,  so t h a t  t h e  t h i n g  

excepted  n e v e r  v e s t s  i n  t h e  g r a n t e e  a t  a l l .

In g e n e r a l  law a r e s e r v a t i o n  o r  an e x c e p t i o n  must he  e x p r e s s , ^ - 

i f  i t  i s  to  he v a l i d  h u t  i n  cus tom ary  law r e s e r v a t i o n s  and 

e x ce p t io ns  a r i s e  by i m p l i c a t i o n  b ecau se  e x e r c i s e  o f  r i g h t s  i n  l a n d  

a re  c o n c u r r e n t  and u n l e s s  a p a r t i c u l a r  r e s e r v a t i o n  w i l l  p r e j u d i c i a l l y  

a f f e c t  th e  t e n a n t * s  en joyment  o f  th e  l a n d  g r a n t e d ,  th e  l a n d l o r d  need  

n o t  inform th e  t e n a n t  a t  t h e  t im e  o f  th e  g r a n t  t h a t  i t  was b e i n g  

made •

Some r e s e r v a t i o n s  a r e  imposed by s t a t u t e .  Thus,  t h e  Land 
5

Tenure Law p r o v i d e s  t h a t  e v e ry  r i g h t  o f  occupancy s h a l l  be  s u b j e c t  

to  any easement a f f e c t i n g  t h e  l a n d  a t  th e  d a t e  o f  t h e  g r a n t .  The 

h o ld e r  o f  a r i g h t  o f  occupancy s h a l l ,  i f  r e q u i r e d  by  th e  M i n i s t e r ,  

a l low a r o a d  o f  a c c e s s  o v e r  t h e  l a n d  the  s u b j e c t  o f  Ih i s  r i g h t s  o f

4. This  r u l e  i s  s u b j e c t  t o  two e x c e p t i o n s :  ( i )  easem ents  o f  n e c e s s i t y  
a re  im p l i e d  i n  f a v o u r  o f  a  g r a n t o r  who r e t a i n s  some l a n d  a d j o i n i n g  
t h a t  which he l e a s e d :  c f .  P i n n in g to n  v .  G a l land  ( l8 5 3 )  9 Exch. 1 . ( i i  
Easements r e q u i r e d  t o  f u l f i l l  t h e  i n t e n t i o n  o f  t h e  p a r t i e s  a t  t h e  
t ime o f  th e  g r a n t ,  e . g .  r i g h t  to  l i g h t  o r  o f  su p p o r t  o f  a  house 
r e t a i n e d  by th e  l e s s o r  on l e a s i n g  th e  n e ig h b o u r i n g  h o u s e :  c f .
R icha rd s  v .  Rose (1853) 9 Exch. 218 a t  p .  221.

5. N o .25 o f  1962, N.R.
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occupancy to  any p e rs o n  occupy ing  the  l a n d  which i s  so s i t u a t e  t h a t  

such road  of  a c c e s s  i s ,  i n  th e  o p in io n  o f  t h e  M i n i s t e r ,  r e a s o n a b l y  

r e q u i r e d . 6

The M in e ra l s  O rd inance  l a y s  down t h a t  a  p e r s o n  who h a s  been

g ran te d  p e rm is s io n  t o  c o n s t r u c t  a ro a d  o v e r  any l a n d  ( o t h e r  t h a n  t h a t

g ran te d  to  him) cannot  p r e v e n t  any o t h e r  p e r s o n  from h a v i n g  a c c e s s  to

o r  u s in g  such ro a d ^ ,  and t h e  g r a n t  o f  a m in in g  l e a s e  o r  e x c l u s i v e

p r o s p e c t i n g  l i c e n c e  does n o t  l i m i t  t h e  power o f  th e  Governor—G enera l

o r  the Governor  o f  a  Region ,  a s  the  c a s e  may b e ,  t o  g r a n t  any o t h e r

l e a s e  r i g h t  o f  occupancy o r  l i c e n c e  (no t  b e i n g  a  m in in g  l e a s e  o r

e x c lu s iv e  p r o s p e c t i n g  l i c e n c e )  to  any o t h e r  p e r s o n  i n  r e s p e c t  o f  th e
8

whole o r  any p a r t  o f  th e  l a n d  i n  q u e s t io n *  A r i g h t  i s  r e s e r v e d

t o  the G o v e rn o r -G en e ra l ,  o r  th e  Governor o f  a Region,

" t o  t a k e  from th e  l a n d ,  th e  s u b j e c t  o f  a  m in ing  l e a s e ,  
tem porary  t i t l e ,  m in in g  r i g h t  o r  e x c l u s i v e  p r o s p e c t i n g  
l i c e n c e  any m a t e r i a l s  r e q u i r e d  f o r  th e  c o n s t r u c t i o n  o f  
r a i l w a y s ,  r o a d s ,  b u i l d i n g s  or  o t h e r  p u b l i c  works ."®

Where, however,  t h e r e  i s  a  c o n f l i c t  be tw een  t h e  r i g h t s  o f  a l e s s e e  

under t h e  M in e ra l  O i l s  O rd inance  in  r e s p e c t  o f  l a n d s  i n c l u d e d  i n  th e

a re a  of  a m in ing  l e a s e ,  t h e  r i g h t s  o f  t h e  h o l d e r  o f  a m i n e r a l  o i l
9

l e a s e  s h a l l  p r e v a i l .

6 . I b i d . ,  S . 13 o f .  Land and N a t iv e  R i g h t s  O rd in an c e ,  Cap. 96 o f  195®*
S. 11.

7. Cap. 121 o f  Laws o f  N i g e r i a ,  195®j S . 86.
8. I b i d . ,  S. I l l  (b ) .
9. I b i d . ,  S. 1 1 2 (1 ) .
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Some r e s e r v a t i o n s  a r e  a l s o  imposed "by t h e  Crown Lands 

Ordinance.  Thus i f  Crown l a n d  i s  l e a s e d ,  th e  l e a s e  s h a l l  n o t ,  

u n l e s s  o th e r w is e  e x p r e s s l y  p r o v id e d  t h e r e i n ,  c o n f e r  any r i g h t  t o  th e  

water  o f  any s p r i n g ,  l a k e  o r  s t ream ,  o t h e r  t h a n  such  w a t e r  as  may

he r e q u i r e d  f o r  do m es t ic  p u rp o se s  upon t h e  l a n d  l e a s e d . 1^ S i m i l a r l y

the  l e a s e  c o n f e r s  no r i g h t s  t o  t h e  f o r e s h o r e  o r  m i n e r a l s t h e s e

are  v e s t e d  in  th e  Crown under  t h e  M in e r a l s  O r d in a n c e .  Any p e r s o n

a u th o r i z e d  hy th e  Governor may a t  any t im e  e n t e r  upon t h e  l a n d

so l e a s e d  and may s e t  up p o l e s  and c a r r y  e l e c t r i c  l i n e s  a c r o s s  

12such l a n d .  F u r t h e r ,

"A l l  p u b l i c  t h o r o u g h f a r e s  e x i s t i n g  on any l a n d  s o l d  
o r  l e a s e d  und e r  t h i s  Ord inance  s h a l l  he  deemed to  
he and s h a l l  he r e s e r v e d  and s h a l l  r em a in  f r e e  and 
u n i n t e r r u p t e d  u n l e s s  th e  same he c l o s e d  o r  a l t e r e d  
hy th e  Governor o r  hy o t h e r  competen t  a u t h o r i t y .

The l e s s e e ,  t h e r e f o r e ,  c anno t  p r e v e n t  th e  p u b l i c  from u s i n g  th e

highway and, a fo r t io / i f , a t h i r d  p a r t y  who r e p a i r s  t h e  r o a d  h u t  has

no l e g a l  l i a b i l i t y  to  do so ,  c an n o t  o b s t r u c t  t h e  highway w i t h  a

14t o l l - b a r ,  f o r  p u rp o s e s  o f  r e - i m h u r s i n g  h i m s e l f  f o r  h i s  e x p e n d i t u r e .  ' 

THE DURATION AND PURPOSE OF THE GRANT.

One o f  th e  main d i s t i n c t i o n s  be tween l e a s e s  governed  hy

| the  g e n e ra l  law and t e n a n c i e s  r e g u l a t e d  hy  c u s to m ary  law i s  t h a t
I
! _______________________________________________________________________________________________

10. Crown Lands, O rd in an ce ,  Cap. b f  195$, S . 21.
I 11. I b i d , SS.21 & 22.
| 12. I b i d . ,  S . 23-
f 13. I b i d . , S . 25.

14. Ohasa v .  Saruwa & O rs .  (1931) 10 H.L.R.  104.
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whereas a  g r a n t  u n d e r  th e  g e n e r a l  law must he made f o r  a f i x e d  or

a s c e r t a i n a b l e  p e r i o d  o f  t im e ,  t h e  d u r a t i o n  o f  a  t e n a n c y  c r e a t e d

under  customary  law i s  measured  by th e  p u rp o se  o f  t h e  g r a n t .  In

g e n e r a l  law (as  i n  t h e  law o f  E n g la n d ) , where th e  p a r t i e s  made no

mention o f  t h e  d a te  f o r  t h e  commencement o f  th e  l e a s e ,  i t  i s  deemed

to  commence from th e  d a te  o f  t h e  a g r a n t ;  t h i s  i s  n o t  so u n de r

customary  law. The cus tom ary  t e n a n c y  i s  deemed to  commence from

th e  d a te  when th e  g r a n t e e  Venters o r  does some d e f i n i t e  a c t .  Such

a c t  must he u n e q u i v o c a l l y  r e f e r a b l e  to  t h e  p r e - e x i s t e n t  ag reem ent  o f

t e n a n c y .  This  i s  so b e ca u se  u n t i l  th e  a c t  done d e f i n i t e l y  e s t a b l i s h e s

the  purpose  o f  t h e  g r a n t ,  a  cus tom ary  t r i b u n a l  w i l l  f i n d  i t  i m p o s s i b l e

to  dec ide  upon th e  n a t u r e  o f  th e  t r a n s a c t i o n .  Where, f o r  example,

a customary g r a n t  i s  made f o r  th e  p u rpose  o f  f a r m in g ,  i t  t a k e s  e f f e c t

15as soon as  th e  f a rm in g  season  b e g i n s  and th e  g r a n t e e  b e g i n s  to  

c l e a r  the  bush  f o r  p l a n t i n g  t h e  c r o p s .  Owing t o  th e  f a c t  t h a t  n a t i v e  

law does no t  v i g o r o u s l y  i n s i s t  on d e f i n i t e n e s s  o f  t im e ,  t h e  te rm  

g r a n t e d  c o n t in u e s  u n t i l  t h e  p u rpo se  o f  t h e  g r a n t  i s  a c c o m p l i sh e d ;  

in  an a g r i c u l t u r a l  t e n a n c y  t h e  p e r i o d  w i l l  ru n  from th e  c l e a r i n g  of  th e  

bush t o  the  h a r v e s t i n g  o f  t h e  c r o p s .  I f  t h e  g r a n t  i s  f o r  b u i l d i n g  

the  term s t a r t s  from t h e  t im e  when t h e  t e n a n t  does some d e f i n i t e  a c t

15. c f .  Cole,  Zan ia ,  p a r a .  31 ( b ) .
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(such as  b r i n g i n g  b u i l d i n g  m a t e r i a l s  on t h e  l a n d )  to w ards  s e t t i n g  up 

the  house  and i t  w i l l  l a s t  i n d e f i n i t e l y  u n t i l  t h e  s i t e  house  i s  abandoned 

by the  g r a n t e e  o r  h i s  s u c c e s s o r s .

In  Raufu Adeyemo v .  Ladipo  & Dara,*^  D pher ty ,  Ag. J .  s a i d  

t h a t  th e  d e fe n d a n t* s  " c o n t e n t i o n  t h a t  t h e  g r a n t  was f o r  a tem p o ra ry  

occupa t ion  o n ly  f i n d s  no s u p p o r t  i n  n a t i v e  law and custom" b e c a u s e  

"such a t em p o ra ry  o c c u p a t io n  o f  l a n d  was unknown t o  n a t i v e  law and 

custom.

T h is  d ic tum  i s  t r u e  so f a r  as  i t  r e l a t e s  t o  o c c u p a t i o n  o f  l a n d  

f o r  the  pu rp o se  o f  e r e c t i n g  permanent  d w e l l i n g - h o u s e s ;  t h i s  i s  e v id e n t  

from the  c i r c u m s ta n c e s  u n d e r  which th e  s t a t e m e n t  was made b u t  must n o t  

be ex tended  t o  c o v er  e v e ry  g r a n t  o f  t e n a n c y .  Nor must i t  be  assumed 

t h a t  und e r  no c i r c u m s ta n c e s  c o u ld  a tem p o ra ry  o c c u p a t io n  g r a n t  be made 

i f  from t h e  s u r r o u n d i n g  c i r c u m s ta n c e s  i t  was n o t  t h e  i n t e n t i o n  o f  th e  

parties t h a t  t h e  g r a n t e e s  would remain i n d e f i n i t e l y  on th e  l a n d .

Thu£> i t  i s  u s u a l  t o  g r a n t  t e n a n t s  who farm i n  a d i s t r i c t  o u t s i d e  t h e i r  

own p e rm is s io n  to  e r e c t  tem po ra ry  d w e l l i n g  ho u se s  on th e  f a r m s :  in

such c a s e s  t h e  e r e c t i o n  o f  th e  houses  i s  m e re ly  U n c i d e n t a l  t o  t h e  

main pu rpose  o f  th e  g r a n t  and once th e  p u rp o se  i s  a c c o m p l i sh e d  the  

tenancy w i l l  come t o  an end.

16. (1958) W.N.L.R. 138 o f .  Akof i  v .  W i r e s i  & Abagya (1957) 2 I . A . L . R .  
257, CA. (Ghana) where i t  was h e ld  t h a t  an "abusa"  t e n a n c y  i n u r e s  
to  th e  b e n e f i t  o f ,  ( a p a r t  from f o r f e i t u r e  f o r  b r e a c h  o f  c o n d i t i o n ,  
e t c . )  and i s  d e te r m in a b le  on ly  by,  t h e  g r a n t e e  and h i s  s u c c e s s o r s  
in  t i t l e  — Sed qu.

17. At pp .  139-140 .
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Under n a t i v e  law and custom a t e n a n t  canno t  m a i n t a i n  an

a c t i o n  r e l a t i n g  t o  th e  l a n d  u n t i l  he has  e n t e r e d  i n t o  p o s s e s s i o n ;  he

c an n o t  b r i n g  e j e c t m e n t  a g a i n s t  a t h i r d  p a r t y  who i s  in  o c c u p a t io n  o f

t h e  l a n d .  I f  he  ha s  g iv en  any s u b s t a n t i a l  c o n s i d e r a t i o n  t o  th e

l a n d l o r d  he h a s  a  p e r s o n a l  a c t i o n  t o  r e c o v e r  what was g iv en  o r  i t s

e q u i v a l e n t  v a l u e .  T h e r e fo r e  i f  t h e  t e n a n c y  i s  t o  commence a t  a  f u t u r e

d a te  any a c t i o n  he may have  w i l l  be a g a i n s t  t h e  l a n d l o r d  o n ly ,  n o t

a g a i n s t  t h i r d  p a r t i e s .  On th e  o t h e r  hand,  a  l e a s e  governed  by  th e

g e n e r a l  laws o f  N i g e r i a  may commence e i t h e r  p r e s e n t l y  o r  a t  a f u t u r e

d a t e .  I n  a l l  t h e  Regions  ( e x c e p t  th e  W estern  Region) a g r a n t  which

i s  t o  commence on th e  e x p i r a t i o n  o f  a  p r e v i o u s  l e a s e  conveys  o n ly  an

i n t e r e s s e  t e r m i n i  u n t i l  t h e  e x p i r a t i o n  o f  t h e  p r e v i o u s  l e a s e .  Thus

18i n  Adepoule  v .  S a i d i , t h e  r e s p o n d e n t ,  S a i d i ,  l e a s e d  p r e m is e s  which 

were a t  t h e  t im e  l e t  out  i n  p o r t i o n s  to  v a r i o u s  t e n a n t s .  The l e a s e  was 

to  t a k e  e f f e c t  a t  a f u t u r e  d a t e .  There was no ev idence  t h a t  th e  

r e s p o n d e n t  e v e r  e n t e r e d  i n t o  p o s s e s s i o n  o f  t h e  demised p r e m i s e s .  He 

i n s t i t u t e d  t h e  p r e s e n t  p r o c e e d i n g s  to  r e c o v e r  p o s s e s s i o n  o f  a 

shop (a  p a r t  o f  th e  p r e m is e s )  from t h e  a p p e l l a n t .  T h is  shop had  

f o r m e r l y  been  l e a s e d  to  one Alade  who d i e d  some t im e  a f t e r w a r d s .  At 

t h e  t r i a l ,  t h e  a p p e l l a n t  r e s i s t e d  th e  c l a im  on th e  ground,  i n t e r  a l i a , 

t h a t  he  was i n  o c c u p a t io n  o f  t h e  shop a s  one o f  t h e  a d m i n i s t r a t o r s  o f

18.  (1958) 1 F.JT.L.R. 79.
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A la la d e Ts e s t a t e ,  whose t e n a n cy  had n e v e r  been  d e te r m in e d .  The t r i a l  

Judge found t h a t  A l a l a d e f s ten a n cy  had been  d u ly  d e te rm in e d  b e f o r e  

h i s  dea th ,  t h a t  the  a p p e l l a n t  was a t r e s p a s s e r  and he made an o r d e r  f o r  

p o s s e s s io n .

There was no d i r e c t  p r o o f  t h a t  th e  t e n a n c y  had  been  d e te rm in e d  

bu t  the  t r i a l  Judge assumed t h i s  from th e  r e c i t a l  i n  an e x h i b i t  p u t  

in  ev idence .  On a p p e a l ,  t h e  F e d e ra l  Supreme Cour t  h e l d  t h a t  (a)  th e  

lower c o u r t  was no t  e n t i t l e d  to  assume t h a t  A l a l a d e f s t e n a n c y  had 

been d e te rm ined :  th e  C o u r t  has  t o  d e c id e  on a d m i s s i b l e  ev id e n ce  t h a t

the  n o t i c e  t o  q u i t  was e f f e c t i v e  to  t e r m i n a t e  th e  t e n a n c y .  (b) The 

respondent  n o t  h av in g  e n t e r e d  i n t o  p o s s e s s i o n  had  o n ly  an i n t e r e s s e  

t e rm in i  and so c o u ld  n o t  p r o p e r l y  have t e r m i n a t e d  A l a l a d e f s t e n a n c y .

In d e l i v e r i n g  th e  judgment o f  th e  F e d e ra l  Supreme C o u r t ,  de L e s ta n g ,  

F . J .  s a id ,

"A la lade  was a  l e s s e e  in  p o s s e s s i o n  a t  t h e  t im e  o f  th e  
l e a s e  t o  th e  r e s p o n d e n t  and the  r e s p o n d e n t f s l e a s e  d i d  
no t  t a k e  e f f e c t  im m ed ia te ly ,  b u t  on a f u t u r e  named d a t e ,  
i . e . ,  1 s t  J a n u a r y ,  1951* ! n o t h e r  w ords ,  t h e  r e s p o n d e n t  
had a l e a s e  in  r e v e r s i o n  (Woodfal l ,  p a r a g r a p h  711 )•
Such a l e a s e  d id  n o t ,  b e fo r e  t h e  p a s s i n g  o f  t h e  Real  P r o p e r t y  
Act o f  1925? c r e a t e  a term o r  e s t a t e  u n t i l  t h e  l e s s e e  had 
e n t e r e d  i n t o  p o s s e s s i o n .  U n t i l  t h e n  he had o n ly  an i n t e r e s s e  
t e r m i n i . There i s  no ev idence  t h a t  t h e  r e s p o n d e n t  e v e r  went 
i n t o  p o s s e s s i o n  o f  th e  demised p r e m i s e s ,  and in d e e d  w h a tev e r  
ev idence  t h e r e  i s  i s  to  th e  o p p o s i t e  e f f e c t . "19

On t h i s  p r i n c i p l e  which i s  b a sed  on th e  law o f  England b e f o r e  t h e

19. At p. 8 i
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p a s s i n g  o f  t h e  L .P .A .  1925> a f t e r  t h e  day s t i p u l a t e d  f o r  th e

commencement o f  t h e  t e r m ,  an i n t e r e s s e  t e r m i n i  i s  s u f f i c i e n t  to

20s u p p o r t  an a c t i o n  f o r  e n t r y  o r  e j e c t m e n t .  The d o c t r i n e  o f

i n t e r e s s e  t e r m in e  h a s  been  a b o l i s h e d  i n  t h e  W estern  Region from th e

2nd A p r i l ,  1959*^

Whether t h e  d o c t r i n e  a p p l i e s  o r  n o t ,  u n d e r  t h e  g e n e r a l  law

o p e r a t i n g  i n  e v e r y  Region ,  where t h e  l e t t i n g  i s  by  deed and th e

i n s t r u m e n t  i s  s i l e n t  a s  t o  t h e  d a te  o f  i t s  commencement th e  g r a n t
2

t a k e s  e f f e c t  from t h e  d a t e  o f  d e l i v e r y .  I f  t h e  d a te  i s  an im p o s s i b l e  

one ,  e . g .  3 1 s t  F e b r u a r y ,  t h e  l e a s e  w i l l ,  l i k e w i s e ,  commence from 

d e l i v e r y .  I f  t h e  l e t t i n g  i s  by  an agreem ent  n o t  u n d e r  s e a l ,  i t  

o p e r a t e s  from t h e  d a te  o f  t h e  a g reem en t ,  p r o v i d e d  t h e r e  was an a c t u a l  

l e t t i n g .  I f ,  however,  t h e  d a t e  i s  u n c e r t a i n ,  e . g .  where a l e a s e  i s  

made on 2 0 th  J u l y  t o  h o l d  from t h e  10 th  A ugus t ,  w i th o u t  s a y i n g  which 

August  i s  m ean t ,  E n g l i s h  C o u r t s  have h e l d  t h a t  such a l e a s e  i s  t h e r e b y  

v i t i a t e d  b e c a u s e  t h e  l i m i t a t i o n  i s  p a r t  o f  t h e  agreem ent  and th e  C our t  

c an n o t  d e te rm in e  i t ,  n o t  knowing t h e  t e rm s  o f  t h e  c o n t r a c t . ^

The a u t h o r i t y  o f  t h e s e  d e c i s i o n s  i s  d o u b t f u l  b e c a u s e  i t  seems t h a t  in

N i g e r i a ,  a t  l e a s t ,  t h e  o m is s io n  c o u ld  be s u p p l i e d  a s  a  m a t t e r  o f

r e a s o n a b l e  in ference^"  and t h a t  n o r m a l ly  t h e  month o f  th e  y e a r ,  i n  which

20. C o le ,  E j e c t m e n t ,  . W ood fa l l ,  op.  o i t « , 1898 e d . ,  p .  159*
1 .  P r o p e r t y  and C onveyanc ing  Law, 1959 9 S .6 3  ( l )
2* Co- L i t t . 4 66 $ Poa, op.  c i t . ,  8 th  e d . , p .  90. S t y l e s  v .  Wardle 

(1825) 4 B. & C. 9C85 107 E .R . ,  1297-
3. Anon. (1674) 1 Mod. 180,  Foo te  v .  B e r k e l e y  ( I  *>7/) 1 S i d .

W o o d fa l l ,  op .  c i t . , 1898 ed .  p .  160.
4* o f .  Bodd ing ton  v .  Robinson (1875) L .R .10  Ex. 270, 271.
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the  deed, was e x e c u te d  s h o u ld  be i m p l i e d .

Where a  d e l i v e r y  h a s  been  made b u t  a  c o n d i t i o n  p r e c e d e n t  has

n o t  been f u l f i l l e d  b e f o r e  such  d e l i v e r y ,  i t  seems t h a t  t h e  g r a n t  does

not  o p e r a t e  from th e  d a te  o f  th e  d e l i v e r y  n o t w i t h s t a n d i n g  t h a t  th e

c o n d i t i o n  was f u l f i l l e d  a f t e r w a r d s .  Thus where  a l e s s e e  o f  Crown

land  has s u b - l e t  and d e l i v e r e d  p o s s e s s i o n  t o  t h e  s u b - t e n a n t  w i t h o u t

h av ing  o b t a i n e d  th e  p r i o r  c o n s e n t  o f  t h e  G o vernor ,  t h e  habendum w i l l

l i m i t  the  c e r t a i n t y  o f  th e  i n t e r e s t  g r a n t e d  o n ly  from t h e  t im e  o f

o b t a i n i n g  th e  c o n s e n t ;  t h e r e f o r e ,  t h e  p u r p o r t e d  d e l i v e r y  w i l l  n o t

o p e ra te  as to  r e n d e r  t h e  sub—l e s s e e  l i a b l e  on a  co v en a n t  t o  r e p a i r

4 5i f  th e  p rem ies  l a t e r  become damaged by  f i r e .

Leases  f o r  L i f e .

In cus tom ary  law, i t  i s  u n u su a l  t o  g r a n t  a t e n a n c y  f o r  l i f e .  

Where a lo n g - te r m  g r a n t  o f  i n d e f i n i t e  d u r a t i o n  h a s  been  made th e  

i m p l i c a t i o n  i s  t h a t  ( u n l e s s  o th e r w i s e  e x p r e s s l y  s t a t e d )  th e  c h i l d r e n  

o f  th e  g r a n t e e  w i l l  c o n t i n u e  a s  th e  t e n a n t s  o f  t h e  g r a n t o r  on th e  

dea th  o f  the  g r a n t e e .  A cus tom ary  t e n a n c y  f o r  l i f e  may a r i s e  a s  a 

r e s u l t  o f  th e  g r a n t e e  d y in g  w i th o u t  i s s u e  f o r  i n  such an e v e n t  th e  

l an d  r e v e r t s  t o  th e  g r a n t o r ,  n o t  to  t h e  s u c c e s s o r s  o f  t h e  t e n a n t .

5* C h id iak  v .  Coker (1954) 14 W.A.C.A. $06
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Except  i n  t h e  W estern  Region, u n d e r  t h e  g e n e r a l  law s  o f  t h e

o th e r  Regions a  l e a s e  may e x p r e s s l y  o r  by  i m p l i c a t i o n  o f  t h e  law

be g ra n te d  f o r  th e  l i f e  o f  t h e  t e n a n t . ^  I f  such  l e a s e s  a r e  g r a n t e d

a b s o l u t e l y  t h e y  w i l l  l a s t  a*s lo n g  as  t h e  l i f e  f o r  which t h e y  were 
7

g ran te d  ; b u t  some l e a s e s  f o r  l i f e  may d e te r m in e  b e f o r e  t h e  end o f  

the  l i f e  f o r  which  t h e y  were c r e a t e d ;  t h u s  a l e a s e  t o  A a s  l o n g  a s  

he l i v e s  on th e  demised p r e m is e s  i s  a  p e r f e c t  l e a s e  f o r  l i f e  b u t  i t s
g

d u ra t io n  depends upon th e  f u l f i l m e n t  o f  t h e  c o n d i t i o n .

The l e a s e  c o u ld  be g r a n t e d  f o r  l i v e s  o f  p e r s o n s  o t h e r  t h a n  

the  l e s s e e .  Such a l e a s e  i s  c a l l e d  Ml e a s e  f o r  l i v e s ” and u n d e r  t h e  

Eng l i sh  common law c o n f e r r e d  a  f r e e h o l d  i n t e r e s t  upon t h e  g r a n t e e .

The common law p r i n c i p l e  was t h a t  a l e a s e  f o r  l i v e s  t o  t h e  l e s s e e  

only ,  w i th o u t  naming a  s u c c e s s o r ,  e n t i t l e d  any p e r s o n  w h a t s o e v e r  to  

succeed upon t h e  d e a th  o f  th e  l e s s e e .  The s u c c e s s o r  would e n t e r  

upon tho demised p r o p e r t y  a s  ’' g e n e r a l  o c c u p a n t ” and would r em a in  i n

p o s s e s s io n  u n t i l  t h e  d ro p p in g  o f  th e  l a s t  l i f e  when th e  l e a s e

9ex p i re d .  I f  t h e  l e a s e  f o r  l i v e s  were g r a n t e d  t o  t h e  l e s s e e  and

h i s  h e i r s ,  t h e  h e i r  would e n t e r  a s  a  " s p e c i a l  o c c u p a n t ” and  c o n t i n u e  

in  p o s s e s s i o n  u n t i l  t h e  d ro p p in g  o f  t h e  l a s t  l i f e .  The l e a s e  would be

6. The l e a s e  c o u ld  be f o r  t h e  l i f e  o f  a n o t h e r  b u t  t h i s  must b e  e x p r e s s l y  
made c l e a r  b e ca u se  a  g r a n t  f o r  a  manf s dwn l i f e  i s  deemed t o  be  
g r e a t e r  th an  a g r a n t  f o r  th e  l i f e  o f  a n o t h e r ;  a s  l e a s e s  a r e  
c o n s t r u e d  a g a i n s t  t h e  g r a n t o r ,  t h e  l e s s e e 1 s l i f e  w i l l  be  t h e  m easure  
i f  t h e r e  i s  any a m b ig u i ty !  Co. L i t t . 4 1 b ,  42a .  Re Colemant s E s t a t e ,  

(1907) 1.  l . R .  488.
Co. L i t t .  42a.  l 8 3 a .

8.  Co. L i t t .  42a.
9. Co. L i t t l .  41b.



d e v ised  by w i l l  u n d e r  S . 6 o f  th e  W i l l s  A c t ,  1837, which i s  a

s t a t u t e  o f  g e n e r a l  a p p l i c a t i o n . " ^  F u r t h e r ,  a s  t h e  Land T r a n s f e r

Act, l897> i s  a l s o  a  s t a t u t e  o f  g e n e r a l  a p p l i c a t i o n ,  t h e  l e a s e  f o r

l i v e s  c o u ld  v e s t  in  th e  p e r s o n a l  r e p r e s e n t a t i v e s  o f  th e  l e a s e e  as

t r u s t e e s  f o r  t h e  s p e c i a l  o c c u p a n t .  Where t h e r e  i s  a  doubt  a s  t o  w h e th e r

the  l i v e s  f o r  which t h e  l e a s e  was c r e a t e d  a r e  s t i l l  i n  e x i s t e n c e ,  i t

a p p ea rs  t h a t  t h e  N i g e r i a n  l a n d l o r d  c o u ld  invoke  th e  p r o v i s i o n s  o f  t h e

11C e s tu i  que Vie A c t ,  1707, a^d ap p ly  f o r  t h e  p r o d u c t i o n  o f  t h e  c e s t u i

que v i e  b e f o r e  th e  C o u r t .

A l th ou g h  th e  E n g l i s h  Law of P r o p e r t y  Act  1925 i s  n o t  a s t a t u t e

of  g e n e r a l  a p p l i c a t i o n  i n  N i g e r i a ,  th e  P r o p e r t y  and Conveyanc ing  Law

12of th e  Western Region h a s  l a i d  down t h a t  any l e a s e  o r  u n d e r - l e a s e ,  

a t  a  r e n t ,  o r  i n  c o n s i d e r a t i o n  o f  a f i n e ,  f o r  l i f e  o r  l i v e s  o r  f o r  any 

term o f  y e a r s  d e t e r m i n a b le  w i th  l i f e  o r  l i v e s ,  o r  on t h e  m a r r i a g e  o f  

the  l e s s e e ,  o r  any c o n t r a c t  t h e r e f o r ,  made b e f o r e  o r  a f t e r  t h e  

commencement o f  t h e  Law, t a k e s  e f f e c t  a s  a  l e a s e ,  u n d e r l e a s e  o r  

c o n t r a c t  t h e r e f o r e ,  f o r  a term o f  99 y e a r s  d e t e r m i n a b le  a f t e r  t h e  d e a th  

or  m a r r i a g e  ( a s  t h e  c a se  may be)  o f  th e  o r i g i n a l  l e s s e e ,  o r  o f  th e

s u r v i v o r  o f  t h e  o r g i n a l  l e s s e e s ,  o r  o f  t h e  s u r v i v o r  o f  t h e  o r i g i n a l

10. See p .  52, S u p ra .
11.  6 Ann. C .1 8 .
12 .  The Laws o f  Western  R eg io n , 1959 ed .  Cap. 100.
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l e s s e e s  by  a t  l e a s t  one m onth1s n o t i c e  i n  w r i t i n g  g iv e n  t o  d e te r m in e  

t h e  same on one o f  th e  q u a r t e r  days a p p l i c a b l e  t o  th e  t e n a n c y ,  e i t h e r  

by t h e  l e s s o r  o r  by  th e  p e r s o n s  d e r i v i n g  t i t l e  u n d e r  him, t o  t h e  

p e r s o n  e n t i t l e d  t o  t h e  l e a s e h o l d  i n t e r e s t ,  o r  i f  no such  p e r s o n  i s  

i n  e x i s t e n c e  b y  a f f i x i n g  t h e  same t o  t h e  p r e m i s e s ,  o r  by  t h e  l e s s e e  

o r  o t h e r  p e r s o n s  i n  whom t h e  l e a s e h o l d  i n t e r e s t  i s  v e s t e d  t o  t h e  

l e s s o r  o r  p e r s o n s  d e r i v i n g  t i t l e  u n d e r  h im. I f  t h e  l e a s e ,  u n d e r l e a s e ,  

o r  c o n t r a c t  t h e r e f o r  i s  made d e t e r m i n a b le  on t h e  d ro p p in g  o f  t h e  l i v e s  

o f  p e r s o n s  o t h e r  t h a n  o r  b e s i d e s  th e  l e s s e e Ts ,  t h e n  t h e  n o t i c e  may be 

s e r v e d  a f t e r  t h e  d e a th  o f  any p e r s o n ,  o r  o f  t h e  s u r v i v o r  o f  any p e r s o n  

(w he the r  o r  n o t  i n c l u d i n g  t h e  l e s s e e s )  on t h e  l e s s e r  o f  whose l i f e  

o r  l i v e s  t h e  l e a s e ,  u n d e r - l e a s e  o r  c o n t r a c t  i s  made d e t e r m i n a b l e  

T h is  c o n v e r s i o n  o f  l e a s e s  f o r  l i f e  t o  a  te rm  o f  99 y e a r s  com pares  w i t h  

a s i m i l a r  c o n v e r s i o n  t o  a t e rm  o f  90 y e a r s  by  t h e  E n g l i s h  L . P . A . ,

1 9 2 5 ,  s . 1 4 9  ( 6 ) .

Date o f  E x p i r y  o f  t h e  t e rm .  I t  sh o u ld  be  o b v io u s  b y  now t h a t  u n d e r  

c u s to m a ry  law ,  a  t e n a n c y  e x p i r e s  a s  soon a s  t h e  p u rp o se  6 f  t h e  

g r a n t  i s  a c c o m p l i s h e d  o r  a s  soon a s  i t  ough t  t o  be  a c c o m p l i s h e d  u n d e r  

no rm al  c i r c u m s t a n c e s .  For  example ,  where f a r m la n d  i s  l e t  f o r  one y e a r  

and  t h e  g r a n t e e  who e n t e r e d  on th e  2 5 th  March c o m p le te d  r e a p i n g  th e  

c r o p s  on t h e  2 4 th  December o f  t h e  same y e a r ,  n a t i v e  law and custom  

w i l l  h o l d  t h a t  t h e  g r a n t  d e te r m in e d  on t h e  l a t e r  d a t e .



3 1 8 .

S i m i l a r l y  i f  t h e  p u rp o se  c o u ld  o n ly  he r e a s o n a b l y  a c h i e v e d  by  th e  end

o i  June o f  t h e  f o l l o w i n g  y e a r  t h e  g r a n t e e  w i l l  n o t  be  l i a b l e  f o r  b r e a c h

of any o b l i g a t i o n  t o  d e l i v e r  up p o s s e s s i o n  w i t h i n  a y e a r .  A t e n a n c y

of i n d e f i n i t e  d u r a t i o n  w i l l  s i m i l a r l y  e x p i r e  on t h e  accom pl ishm ent  o f

the  p u rp o se  f o r  which  i t  :iwas ' o r i g i n a l l y  c r e a t e d .

T h is  e l a s t i c  p r i n c i p l e  o f  c o m p u ta t io n  o f  t h e  p e r i o d  c o v e r e d  by

the  g r a n t  i s  somewhat s i m i l a r  t o  t h a t  which a p p l i e s  i n  some American

S t a t e s  where i t  h a s  been  h e l d  t h a t  i f  a  l e a s e  i s  s i l e n t  a s  t o  th e

l e n g t h  o f  t h e  t e rm  d u r i n g  which a l e s s e e  may occupy t h e  dem ised  l a n d

f c r  th e  p e r fo rm a n c e  o f  c e r t a i n  work t h e r e o n ,  he i s  e n t i t l e d  t o  a

r e a s o n a b l e  t im e w i t h i n  which to  e x e r c i s e  h i s  r i g h t s  u n d e r  t h e  l e a s e ^

and i f  he i s  n o t  r e q u i r e d  by th e  l e a s e  t o  com p le te  t h e  work w i t h i n  a

15s p e c i f i e d  p e r i o d ,  he must do so w i t h i n  a r e a s o n a b l e  t i m e .

The p r i n c i p l e  o f  th e  g e n e r a l  law s i s  d i f f e r e n t  f o r ,  l i k e  th e  

law o f  E ng land ,  a  l e a s e  made on t h e  2£th March, f o r  one y e a r ,  i s  n o t  

d e te rm in e d  u n t i l  m id n ig h t  o f  th e  day b e f o r e  i t s  a n n i v e r s a r y  i n  the  

f o l l o w i n g  y e a r . " ^

17 18Under b o t h  t h e  Crown Lands O rd inance  and t h e  Land Tenure Law

14. e . g .  Alabama, B ur ton  v .  S te v e n s o n ,  91 S o u th e rn  R e p o r t e r  74$ 206
Alabama 508 G e org ia ,  C h e r ry  Lake T e r p e n t i n e  Co. v .  L a n i e r  A rm strong  Co« 
73 S .E .  6105 10 G eo rg ia  App. 339- 

15* G eo rg ia ,  K i r l a n d  v .  Odum, 118 S .E .  706;  15^ G e o rg ia  113*
of* L o u i s i a n a ,  P a r k e r  v .  S u t t o n , App. 190? S o u th e rn  R e p o r t e r  156 , where 
i t  was h e l d  t h a t  u n d e r  t h e  c i v i l  law a p p l i c a b l e  t h e  f a i l u r e  o f  th e  
l e a s e  t o  f i x  a d e f i n i t e  te rm  does n o t  n e c e s s a r i l y  r e n d e r  i t  i n v a l i d .

16. S idebotham  v„ H o l lan d  (1895) 1Q-B.378, C .A . ;  C r a t e  v .  M i l l e r  (1947)
K.B. 946.

17* Laws o f  N i g e r i a ,  1958? Cap. 45* S.>64
1 8 . No. 25 o f  1962, S . 34.
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t h e  te rm  g r a n t e d  may he d e te r m in e d  b e f o r e  t h e  d a t e  o f  i t s  e x p i r y  i f

t h e  l a n d  i s  r e q u i r e d  f o r  any p u b l i c  p u rp o se  o r  i f  any Mgood c a u s e ”

i s  shown. By t h e  R e g u l a t i o n s  made u n d e r  S . 37 o f  t h e  Crown Lands Ord inance

an a g r i c u l t u r a l  l e a s e  s h a l l  n o t  o r d i n a r i l y  be  i s s u e d  f o r  a  Tbgrm e x c e e d in g

19f o r t y  f i v e  y e a r s  and no b u i l d i n g  l e a s e  s h a l l  be  g r a n t e d  f o r  a  te rm

e x c e e d in g  n i n e t y —n i n e  y e a r s .  S i m i l a r l y  t h e  R e g u l a t i o n s  made u n d e r  th e

20N a t iv e  Lands A c q u i s i t i o n  Law p r o h i b i t  g r a n t i n g  a  l e a s e  t o  an a l i e n

f o r  a  te rm  e x c e e d i n g  n i n e t y —n i n e  y e a r s .  Suppose a  g r a n t  i s  made f o r  999

y e a r s  i n s t e a d  o f  t h e  s t a t u t o r y  p e r i o d ,  does t h e  l e a s e  t h e r e b y  become 

v o i d  ab i n i t i o  o r  i s  t h e  d a t e  o f  i t s  e x p i r y  e x te n d e d  beyond t h e  s t a t u t o r y  

p e r i o d ?  No d e c i s i o n  h a s  been  g iv e n  on t h i s  p o i n t  b u t  i t  i s  a r g u a b l e  t h a t  

such  a l e a s e  w i l l  be  v a l i d  f o r  t h e  te rm  o f  99 y e a r s  a u t h o r i s e d  by  law 

and v o i d  a s  t o  t h e  e x c e s s  p e r i o d  o f  900 y e a r s  and t h e r e f o r e  t h e  d a t e

o f  i t s  e x p i r y  w i l l  be  a t  t h e  end o f  t h e  99 y e a r s . ^

O pt ion  f o r  e x t e n s i o n  o r  re n e w a l  o f  th e  l e a s e .

A g r a n t  w h e th e r  made u n d e r  cu s to m a ry  law o r  u n d e r  th e  g e n e r a l  

law may c o n t a i n  an o p t i o n  f o r  e x t e n s i o n  o r  r e n e w a l  o f  th e  t e n a n c y .

I f  n a t i v e  law a p p l i e s ,  such  an o p t io n  s u b s i s t s  f o r  t h e  b e n e f i t  o f  b o t h  

t h e  g r a n t o r  and t h e  g r a n t e e  and i f  on accom pl ishm ent  o f  t h e  o r i g i n a l  

p u rp o se  o f  t h e  g r a n t  t h e  l a n d l o r d  i s  u n w i l l i n g  t o  e x te n d  t h e  l e a s e ,

19 .  R e g u la t i o n  2 . ,  Laws o f  N i g e r i a ,  1948* V ol .  V l l ,  p . 332.
20 .  N a t iv e  Lands A c q u i s i t i o n  (Approval  o f  T r a n s a c t i o n s )  R e g u l a t i o n s ,  

W.R.L.N. 120 o f  1958, Reg. 4 ( a ) .
1 .  c f .  t h e  American c a se  H a r t  v .  H ar t  (18$&)  22, B arb ou r  (N.Y.)  606.
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t h e  t e n a n t  h a s  no remedy u n l e s s  i t  c o u ld  he  shown t h a t  he  h a s  done

som e th in g  on th e  l a n d  i n  c o n te m p l a t i o n  o f  t h e  e x t e n s i o n  and t h a t

i t  would he  u n f a i r  f o r  t h e  l a n d l o r d  to  r e f u s e  i t .  I f  a r e n e w a l  i s

made, th e  t e n a n c y  w i l l  l a s t  o n ly  f o r  t h e  p e r i o d  w i t h i n  w hich  th e

p u rp o se  o f  t h e  g r a n t  w i l l  he  a c h i e v e d ;  th e  re n e w a l  c a n n o t  he

r e g a r d e d  as  r e c u r r e n t  so a s  t o  e n a b le  t h e  g r a n t e e  t o  have  a  second

o r  t h i r d  o p t i o n .

I t  c o u ld  be  s a i d  t h a t  c e r t a i n  c u s to m ary  t e n a n c i e s  im ply

c o n t i n u e d  re n e w a l  o f  t h e  g r a n t  from t im e  t o  t i m e .  Thus,  where a

g r a n t  h a s  be en  made f o r  t h e  t e n a n t  t o  occupy t h e  l a n d  f o r  h i s  l i f e

t h e r e  i s  an i m p l i e d  o p t i o n  i n  t h e  g r a n t  t h a t  any i s s u e  o f  t h e  t e n a n t s

w i l l  c o n t i n u e  i n  o c c u p a t i o n  on h i s  d e a t h .  I f  no s e r i o u s  b r e a c h  o f  th e

c o v e n a n t s  h a s  been  com m it ted ,  a  c u s to m a ry  t r i b u n a l  w i l l  u s u a l l y

d e c id e  t h a t  t h e  g r a n t o r  must renew t h e  t e n a n c y  i n  f a v o u r  o f  t h e

s u c c e s s o r s  o f  t h e  d e c e a se d  who have b een  o c cu p y in g  t h e  l a n d  w i t h  him

b e f o r e  h i s  d e a t h .

I f  t h e  l e a s e  i s  g o v e rned  by t h e  g e n e r a l  law any o p t i o n  f o r

r en e w a l  w i l l  be  c o n s t r u e d  i n  a c c o rd a n c e  w i t h  t h e  p r i n c i p l e s  o f  E n g l i s h

2law a p p l i c a b l e  i n  each  R eg ion .  In  a l l  t h e  R eg ions  i f  t h e  l e a s e  i s  f o r

a d e f i n i t e  t e rm  o f  y e a r s  and c o n t a i n s  an o p t i o n  f o r  r e n e w a l  w i t h o u t

m e n t io n in g  t h e  l e n g t h  o f  t h e  renewed te rm ,  e f f e c t  may s t i l l  be  g iv en

t o  t h e  o p t i o n  b e c a u s e  t h e r e  would be an i m p l i c a t i o n  t h a t  t h e  e x te n d e d

2.  I t  h a s  bean  shown t h a t  t h i s  i s  n o t  n e c e s s a r i l y  t h e  c u r r e n t  E n g l i s h  
law .
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t e n a n c y  i s  t o  be  o f  t h e  same d u r a t i o n  and s u b j e c t  t o  th e  same 

te rm s  a s  t h a t  which i t  s u c c e e d s . ^  T h is  o p t i o n ,  however ,  i s  V e s te d  

i n  t h e  l e s s e e  a l o n e ,  n o t  i n  t h e  le s so r .* ^  A g r e a t  d i f f e r e n c e  e x i s t s  

h e r e  be tw een  l e a s e s  g o verned  by  c u s to m a ry  law and t h o s e  s u b j e c t  t o  th e  

g e n e r a l  law .

Under S . 15 o f  t h e  R e g i s t r a t i o n  o f  T i t l e s  O rd in a n c e ,  a  l e a s e  

f o r  a  te rm  t o  t a k e  e f f e c t  f o r  more th an  tw e n ty —one y e a r s  from th e  

d a t e  o f  t h e  i n s t r u m e n t  p u r p o r t i n g  to  c r e a t e  i t  s h a l l  n o t ,  a f t e r  t h e  

f i r s t  day o f  March, 1956* "be r e g i s t e r e d  u n d e r  t h e  O rd in a n c e .  As some 

u n r e g i s t e r e d  l e a s e s  a r e  d e c l a r e d  v o i d  b y  S .5 j  i t  means t h a t  such  

l e a s e s  w i l l  be  i n v a l i d .  F u r t h e r ,  t h r o u g h o u t  W este rn  Region ,  S . 163(3)  

o f  t h e  P r o p e r t y  and Conveyanc ing  Law w i l l  a p p ly  t o  make l e a s e s  n o t  

g overned  by  c u s to m a ry  law v o i d  i f  t h e  te rm  g r a n t e d  i s  to  t a k e  e f f e c t  

more t h a n  tw e n ty  one y e a r s  from t h e  d a t e  o f  t h e  i n s t r u m e n t  p u r p o r t i n g  

t o  c r e a t e  i t .  Hone o f  t h e s e  e n a c tm e n ts  r e f e r s  to  o p t i o n s  f o r  r e n e w a l ,  

n o r  i s  t h e r e  any p r o v i s i o n  i n  any o f  t h e  e x i s t i n g  s t a t u t e s  o f  N i g e r i a  

s i m i l a r  to  t h e  Law o f  P r o p e r t y  A c t ,  1922, S. 145 a n d- S c hedu le  15 

p a r a g r a p h  7 (2) Iwhich l a y s  down t h a t  a  c o n t r a c t  made a f t e r  1925 f o r  

rene w a l  o f  a l e a s e  o r  an u n d e r l e a s e  f o r  a  t e rm  e x c e e d in g  s i x t y  y e a r s  

from i i s  t e r m i n a t i o n  i s  v o i d .  I t  means, t h e r e f o r e ,  t h a t  an o p t io n  f o r  

rene w a l  can be made t o  t a k e  e f f e c t  aih any f u t u r e  d a t e ,  n o t w i t h s t a n d i n g

3. c f .  Lewis v .  S tephenson  ( 1898) 67 L . J . Q . B .  296.
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4t h a t  t h e  d a t e  i s  more t h a n  21 y e a r s  from th e  d a t e  o f  t h e  l e a s e .  

F u r t h e r ,  s u b j e c t  t o  t h e  R e g u l a t i o n s  made u n d e r  t h e  N a t iv e  Lands 

A c q u i s i t i o n  Law, t h e  renewed l e a s e  w i l l  be  v a l i d  even i f  t h e  te rm  

ex ce ed s  s i x t y  y e a r s  from t h e  t e r m i n a t i o n  o f  t h e  p r e v i o u s  t e n a n c y .

On t h e  p r i n c i p l e s  a p p l i e d  by th e  W.A.C.A. i n  M oukarze l  v .
5

Hannah, i t  i s  o bv io u s  t h a t  where a l e a s e  c o n t a i n i n g  an o p t i o n  f o r

r e n e w a l ,  i t  i s  n o t  n e c e s s a r y  f o r  t h e  r i g h t  t o  be e x e r c i s e d  by  w r i t i n g s

i t  c o u ld  be  e x e r c i s e d  by  c o n d u c t  and th e  l e s s o r  may be  c o m p e l l e d  to

renew t h e  l e a s e  a s  though  t h e  o p t i o n  had  been  f o r m a l l y  e x e r c i s e d .

F u r t h e r ,  i f  no t im e  was f i x e d  w i t h i n  which th e  o p t i o n  was t o  be

e x e r c i s e d ,  t h e  r i g h t  t o  g e t  th e  l e a s e  renewed c o n t i n u e d  so l o n g  as

t h e  r e l a t i o n s h i p  o f  l a n d l o r d  and t e n a n t  e x i s t e d  be tw een  t h e  p a r t i e s ,

even though  t h e  t e rm  o f  th e  l e a s e  c o n f e r r i n g  t h e  o p t i o n  h a s  e x p i r e d .

W hether  t h e  l e a s e  be  governed  by  c u s to m a ry  law o r  by  t h e

g e n e r a l  law ,  t h e  t e n a n t  must p e r fo rm  any c o n d i t i o n s  p r e c e d e n t  b e f o r e

he can e f f e c t i v e l y  e x e r c i s e  h i s  r i g h t  o f  r e n e w a l .  In  c u s to m a ry  law,

t h e  f a i r n e s s  o f  t h e  a c t i o n  o f  t h e  p a r t i e s  must a lw ays  be  c o n s i d e r e d ;

so ,  t h e  t e n a n t  w i l l  n o t  l o s e  h i s  r i g h t  t o  r e n e w a l  b e c a u s e  o f

t e c h n i c a l  b r e a c h  o f  c o v e n a n t s ;  u n d e r  t h e  g e n e r a l  law ,  on t h e  o t h e r

4 .  In  r e  S t r a n d  & Savoy P r o p e r t i e s  L td .  ( i9 6 0 )  3 W .L .R . l ;
Weg M otors  L td .  v .  H a le s  (1961) 3 7 .L .R .  558.
In  E ng lan d ,  t h e  term g r a n t e d  m u s tn ta k e  e f f e c t  w i t h i n  21 y e a r s  from 
th e  d a te  o f  t h e  i n s t r u m e n t  c r e a t i n g  i t .  I f  i t  so t a k e s  e f f e c t ,  t h e  
o p t io n  g r a n t e d  i s  n o t  a f f e c t e d  by S . 149(3)  o f  t h e  L .P .A .  1925> 
b e c a u se  t h e  o p t i o n  c o u ld  n o t  c r e a t e  a  te rm  u n t i l  i t  was e x e r c i s e d ,  

qnd i t  m igh t  n e v e r  be  e x e r c i s e d  a t  a l l .  S . 163(3 )  o f  t h e  P .  & C.L . 
o f  th e  W este rn  Region i s  s i m i l a r  t o  S . 149(3)  o f  t h e  L .P .A .  1925> 
hence  t h e  above c o n c l u s i o n :  See E v e rsh e d  M.R. and Donovan L.W. i n  
¥ e g  M o t o r s  L t d .  v .  H a l e T s u p r a .

5* (1947) 12 W.A.C.A. 125, Ghana.
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hand ,  h i s  r i g h t  o f  ren e w a l  w i l l  he  l o s t  i f  a t  t h e  t im e  o f  h i s  a p p l i c a t i o n  

f o r  i t  t h e r e  i s  any e x i s t i n g  r i g h t  o f  a c t i o n  i n  th e  l e s s o r  r e l a t i n g  

t o  c o v e n a n t s  o f  t h e  l e a s e ,  and  t h i s  i s  i r r e s p d c t i v e  o f  t h e  f a c t  t h a t  

t h e  b r e a c h  com m it ted  was o f  a  t r i f l i n g  c h a r a c t e r .

P e r p e t u a l  Renewal o f  L e a s e s .______

I n  s t r i c t  l o g i c  t h e  t e rm  Mp e r p e t u a l  r e n e w a l"  o f  l e a s e s  i s  a  

misnomer and s h o u ld  e i t h e r  be  a b o l i s h e d  a l t o g e t h e r  o r  u s e d  a s  an 

i n a d e q u a t e  s u b s t i t u t e  f o r  r e n e w a l  f o r  i n d e f i n i t e  p e r i o d .  The E n g l i s h  

L .P .A . ;  19 2 2 ,^  a b o l i s h e d  p e r p e t u a l l y  r e n e w a b le  l e a s e s  and  c o n v e r t e d  

them i n t o  a d e f i n i t e  te rm  o f  2 ,0 0 0  y e a r s .  No N i g e r i a n  s t a t u t e  making 

such p r o v i s i o n  h a s  been  d i s c o v e r e d  and i t  i s  s u b m i t t e d  t h a t  t h e s e  

i n d e f i n i t e l y  renew ab le  l e a s e s  c o u ld  s t i l l  be g r a n t e d  i f  t h e  p a r t i e s  

u n e q u i v o c a l l y  m a n i f e s t  t h e  i n t e n t i o n  f o r  p e r p e t u a l  r e n e w a l :  a  co v en a n t

t o  t h a t  e f f e c t  i s  n o t  b ad  u n d e r  t h e  common laws r e l a t i n g  t o  p e r p e t u i t j .  

T h i s ,  however ,  does n o t  im p ly  t h a t  where a l e a s e  c o n t a i n s  an o p t i o n  

f o r  r e n e w a l  and p r o v i d e s  t h a t  t h e  renewed l e a s e  s h a l l  be on t h e  same 

te rm s  and c o n d i t i o n s  a s  t h a t  which  i t  s u c c e e d s ,  t h e  " t e r m s  and 

c o n d i t i o n s "  would i n c l u d e  a  f u r t h e r  cov en a n t  f o r  r e n e w a l ,  b e c a u s e  

i n  N i g e r i a ,  l i k e  Eng land ,  t h e  C o u r t s  w i l l  u n d o u b te d ly  l e a a n  a g a i n s t
g

p e r p e t u a l  r e n e w a l .  The p r i n c i p l e s  o f  c u s to m a ry  law on t h i s  p o i n t

6 . By S . 145 and 15t h  S c h e d u le .  See a l s o  L . P . A . ,  1925? S . 202.
7 .  B r id g e s  v .  H i t c h c o c k  (1715)  5 Bro .  P a r i .  C as .  6 .
8 . Baynham v .  Guyf s H o s p i t a l  (1796) 3 Ves.  295*
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a r e  t l ie  same w i t h  t h e  r u l e s  o f  t h e  g e n e r a l  law .  S u b j e c t  t o  t h e

q u a l i f i c a t i o n s  a l r e a d y  i n d i c a t e d ,  t h e  N i g e r i a n  C o u r t s  w i l l  g e n e r a l l y

aPP ly  E n g l i s h  r u l e s  o f  i n t e r p r e t a t i o n  t o  c o v e n a n t s  c o n f e r r i n g  o p t i o n s  f o r  
g

r e n e w a l .

Renewal w i t h o u t  S u r r e n d e r  o f  S u b l e a s e s .

When a  l e s s e e  i s  g r a n t e d  a  new t e n a n c y  d u r i n g  t h e  c o n t i n u a n c e  

o f  t h e  o l d  l e a s e ,  a  s u r r e n d e r  by  o p e r a t i o n  o f  law t a k e s  p l a c e " ^  b u t  

t h i s  does  n o t  d e s t r o y  t h e  r i g h t s  o f  s u b - l e s s e e s .  I t  h a s  b een  p r o v i d e d  

i n  t h e  W este rn  r e g i o n  t h a t

” ( l )  A l e a s e  may b e  s u r r e n d e r e d  w i t h  a  v iew t o  t h e  a c c e p t a n c e  o f  a  new 
l e a s e  i n  p l a c e  t h e r e o f ,  w i t h o u t  a  s u r r e n d e r  o f  any  u n d e r - l e a s e  
d e r i v e d  t h e r e o u t .

(2) A new l e a s e  may be g r a n t e d  and a c c e p t e d ,  i n  p l a c e  o f  any l e a s e  so 
s u r r e n d e r e d ,  w i t h o u t  any such  s u r r e n d e r  o f  an u n d e r —l e a s e  a s  
a f o r e s a i d ,  and t h e  new l e a s e  o p e r a t e s  a s  i f  a l l  • u n d e r - l e a s e s  
d e r i v e d  o u t  o f  t h e  s u r r e n d e r e d  l e a s e  had n o t  been  s u r r e n d e r e d  
b e f o r e  t h e  s u r r e n d e r  o f  t h e  l e a s e  was e f f e c t e d .

( 3) Each u n d e r —l e s s e e  and any p e r s o n  d e r i v i n g  t i t l e  u n d e r  him i s  
e n t i t l e d  t o  h o l d  and e n jo y  th e  l a n d  c o m p r i s e d  i n  h i s  u n d e r 
l e a s e  ( s u b j e c t  t o  t h e  payment o f  any r e n t  r e s e r v e d  by  and t o  
t h e  o b s e r v a n c e  o f  t h e  c o v e n a n t s ,  a g re em e n ts  and c o n d i t i o n s  
c o n t a i n e d  i n  t h e  u n d e r - l e a s e )  a s  i f  t h e  l e a s e  o u t  o f  which 
t h e  u n d e r l e a s e  was d e r i v e d  had  n o t  been  s u r r e n d e r e d . ”

S u b - s e c t i o n  ( 5 ) g i v e s  t h e  l e s s o r  and any p e r s o n  d e r i v i n g  t i t l e  u n d e r

him t h e  same r e m e d ie s  f o r  b r e a c h  o f  any c o v e n a n t s  c o n t a i n e d  i n  t h e  new

l e a s e  a s  he h a d  i n  th e  o r i g i n a l  l e a s e .

9.  For  w h ich  s e e ,  W o o d fa l l ,  op.  c i t . I960 ed .  Chap. 195 Eoa,  op .  c i t .  
1958 e d .  p p . 308-320 .

1 0 . H i l l  & Redman, op. c i t . , p p . 474-5? an(l  t h e  a u t h o r i t i e s  c i t e d  t h e r e i n .



The p r o v i s i o n s  aim a t  p l a c i n g  a l l  p a r t i e s  i n  t h e  same p o s i t i o n  

a s  i f  no s u r r e n d e r  had  "been made: th e  s u b l e s s e e  i s  n o t  a f f e c t e d  by

t h e  s u r r e n d e r  and t h e  new g r a n t ,  a f t e r  t h e  s u r r e n d e r  o f  t h e  t e rm  

o r i g i n a l l y  c r e a t e d ,  makes t h e  new g r a n t e e  t h e  a s s i g n e e  o f  t h e  

r e v e r s i o n  o f  t h e  t e rm s  c r e a t e d  by  th e  s u r r e n d e r o r .  T h is  i s  a  s t a t u t o r y  

a p p l i c a t i o n  o f  t h e  p r i n c i p l e s  o f  E n g l i s h  common law which a l r e a d y  

o p e r a t e d  b e f o r e  t h e  enac tm en t  and which s t i l l  o p e r a t e  i n  a l l  o t h e r  

p a r t s  o f  t h e  F e d e r a t i o n  where t h e  Law does n o t  apply*

C o n v e r s io n  o f  Customary  t o  E n g l i s h  i n t e r e s t s  and v i c e  v e r s a .

One p rob lem  which k e e p s  on r e c u r r i n g  i s ,  Mi s  i t  w i t h i n  th e

scope  o f  t h e  l e a s e  t o  l a y  down t h a t  th e  r e l a t i o n s h i p  be tw een  th e

p a r t i e s  s h o u ld  be  g overned  by  n a t i v e  law and custom o r  by  th e

g e n e r a l  l aw ? 11 S u p p le m e n ta l  t o  t h i s  i s  t h e  q u e s t i o n  w h e th e r  a

t e n a n c y  r e g u l a t e d  by  c u s to m ary  law c o u ld  be  " c o n v e r t e d "  i n t o  one

11g o v e rn ed  by  E n g l i s h  law .

The f i r s t  q u e s t i o n  h a s  been  s l i g h t l y  to u c h e d  upon i n  th e  

12f i r s t  c h a p t e r ,  where i t  was c o n c lu d e d  t h a t  t r a n s a c t i o n s  be tw een  

n a t i v e s  a r e  n o r m a l l y  g ove rned  by  cus tom ary  laws u n l e s s ,  ( i )  i t  a p p e a r s  

t o  t h e  C o u r t  t h a t  s u b s t a n t i a l  i n j u s t i c e  would be  done t o  e i t h e r  o f

1 1 . " E n g l i s h  Law." i n  t h i s  c o n t e x t  i s  t a k e n  t o  be  t h e  satne a s  t h e  
g e n e r a l  laws o f  N i g e r i a .

12 .  See p p . 46—4 8 , s u p r a .
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t h e  p a r t i e s  hy  s t r i c t  a d h e re n c e  t o  c u s to m a ry  law, o r  ( i i )  t h e  

t r a n s a c t i o n  i s  unknown t o  c u s to m a ry  law ,  o r  ( i i i )  t h e  p a r t i e s  s t i p u l a t e d  

t h a t  t h e i r  r e l a t i o n s h i p  s h o u ld  he  r e g u l a t e d  e x c l u s i v e l y  by  a  n o n -  

c u s to m a ry  sys tem  o f  law .  T r a n s a c t i o n s  be tw een  n o n - n a t i v e s  a r e  governed  

by t h e  g e n e r a l  law u n l e s s  t h e r e  i s  a  s p e c i f i c  enac tm en t  t o  t h e  

c o n t r a r y . ^

The prob lem  may be much more c o m p l i c a t e d  b e c a u s e  some c u s to m ary  

t r a n s a c t i o n s  a r e  no7f c a r r i e d  o u t  by  methods which  a r e  e i t h e r  unknown 

t o  n a t i v e  law o r  c o n s i s t  o f  a m ix tu r e  o f  c u s to m a ry  and f o r e i g n  e l e m e n t s .  

Suppose ,  f o r  example,  t h a t  one o f  t h e  p a r t i e s  i s  l i t e r a t e k a n d  th e  

o t h e r  i l l i t e r a t e ,  b u t  a l e a s e  i n  E n g l i s h  form i s  e x e c u te d  a f t e r  th e  

p a r t i e s  had undergone  a c u s to m a ry  p r o c e d u r e  f o r  g r a n t  o f  t e n a n c i e s ,  i s  

such a  l e a s e  gov e rned  by  c u s to m a ry  o r  by  th e  g e n e r a l  law? F u r t h e r  can 

t h e  law g o v e r n i n g  i t  be  a l t e r e d  from t im e  t o  t im e?  ho d e f i n i t e  answer 

can be  g iv en  h e r e i  each c a s e  must be  d e c i d e d  on th e  e v id e n c e  a v a i l a b l e ,  

though  t h e  g e n e r a l  p r i n c i p l e  i s  t h a t  c u s to m a ry  law a lw ays  a p p l i e s  and 

mere o m is s io n  o f  p a r t  o r  a l l  t h e  cu s to m a ry  p r o c e d u r e  o r  t h e  l i t e r a c y  

o f  t h e  p a r t i e s  sh o u ld  n o t  a l t e r  t h e  p o s i t i o n  i f  t h e  t r a n s a c t i o n  i t s e l f ,  

n o t  n e c e s s a r i l y  t h e  form i n  which i t  i s  e f f e c t e d ,  i s  known t o  n a t i v e  law.

In  Cole  v .  Fo lam i^  t h e  a p p e l l a n t  i n  c l a i m i n g  t h e  o w nersh ip  o f

13* See Chap. 1 .  s u p r a .  
14.  (1956) 1 F .N .L .R .  66.
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a p i e c e  o f  land, t e n d e r e d  a  r e c e i p t  f o r  £25 a s  e v id e n ce  o f  h i s  

p u r c h a s i n g  th e  p r o p e r t y .  The F e d e r a l  Supreme C o u r t  c o n f i rm e d  th e  

d e c i s i o n  o f  t h e  t r i a l  Judge who d i s m is s e d  t h e  c l a im  b e c a u s e  i t  was n o t  

p ro v ed  t h a t  t h e  s a l e  was w i t h  t h e  c o n s e n t  o f  t h e  f a m i l y  o r  t h a t  t h e  

t r a n s a c t i o n  to o k  p l a c e  b e f o r e  w i t n e s s e s .  I n  g i v i n g  t h e  judgment o f  

t h e  C o u r t  J ibowu,  Ag. F . C . J . ,  s a i d ,

nI t  i s  to  be  o b s e r v e d  t h a t  t h e  making and g i v i n g  o f  
r e c e i p t s  a r e  unknown t o  n a t i v e  law, and t h a t  th e  
g i v i n g  o f  t h e  r e c e i p t ,  E x h i b i t  MJ n , i s  n o t  w i t h i n  
t h e  r u l e  o f  n a t i v e  law and c u s t o m . ’1̂

T h is  s t a t e m e n t  would seem t o  im ply  t h a t  t h e  g i v i n g  o f  such  a  r e c e i p t  

c o n v e r t s  t h e  n a t u r e  o f  th e  t r a n s a c t i o n  from one r e g u l a t e d  by  cus tom ary  

law to  one g overned  by t h e  g e n e r a l  law. With  r e s p e c t ,  i t  i s  s u b m i t t e d  

t h a t  such  a p p ro a c h  i s  dan g e ro u ss  i t  i s  t r u e  t h a t  r e c e i p t s  were 

unknown t o  cu s to m a ry  law b u t  to d a y  t h e y  form a common f e a t u r e  o f  many 

c u s to m a ry  t r a n s a c t i o n s .  In  any c a s e  a r e c e i p t ,  o r  any document f o r  

t h a t  m a t t e r ,  i s  m ere ly  an e v id e n c e  o f  th e  cu s to m a ry  agreem ent  r e a c h e d  

by  th e  p a r t i e s  and may n o t  by  i t s e l f  p rove  t h a t  th e  t r a n s a c t i o n  i s  

r e g u l a t e d  by t h e  g e n e r a l  law .  The whole c i r c u m s t a n c e s  sh o u ld  be 

c o n s i d e r e d  and th e  C our t  s h o u ld  t a k e  i n t o  a c c o u n t  t h e  q u e s t i o n  o f  

h a r d s h i p  i f  a  n o n -c u s to m a ry  sys tem  o f  law i s  a p p l i e d  o r  w h e th e r  t h e  

p a r t i e s  were i n  p a r i  d e l i c t o  i f  t h e  g e n e r a l  law i s  in v o k e d .  Mere use  

a f  E n g l i s h  t e c h n i c a l  e x p r e s s i o n s  sh o u ld  n o t  be t h e  c r i t e r i o n  f o r

1 5 * i b i d . , a t  p .  68.
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m e a su r in g  w h e th e r  th e  r e l a t i o n  o f  t h e  p a r t i e s  had  been  c o n v e r t e d ,

from th e  r e a lm  o f  custom t o  t h e  sp h e re  o f  th e  g e n e r a l  law .

The j u d i c i a l  a p p ro a ch  t o  t h i s  p rob lem  has  n o t  b e en  v e r y

s a t i s f a c t o r y .  I t  seems t o  be  an a c c e p t e d  p r i n c i p l e  t h a t  " a  conveyance

w r i t t e n  i n  E n g l i s h  i n  th e  u s u a l  E n g l i s h  form must be  c o n s t r u e d  i n

16a c c o rd a n c e  w i t h  E n g l i s h  law ” and t h e r e f o r e  i f  t h e  r e l a t i o n  

b e tw een  t h e  p a r t i e s  was o r i g i n a l l y  r e g u l a t e d  by  cus tom , a  su b s e q u e n t  

e x c e c u t io n  o f  a  document i n  E n g l i s h  form w i l l  remove t h e  t r a n s a c t i o n  

from th e  p r o v i n c e  o f  n a t i v e  law and b r i n g  i t  w i t h i n  t h e  scope  o f  

t h e  g e n e r a l  law;  y e t  in  e v e ry  c a s e  " i t  i s  n e c e s s a r y . . . . . . .  t o  lo o k

a t  t h e  document which e v id e n c e s  t h i s  t r a n s a c t i o n  i n  o r d e r  t o  d e te rm in e

IT 18i t s  n a t u r e . "  Thus i n  G r i f f i n  v .  T a l a b i , b o t h  p a r t i e s  t o  t h e

a c t i o n  c la im e d  t i t l e  t o  a p i e c e  o f  l a n d  s i t u a t e  a t  Ebute  M e l t a .  The

r e s p o n d e n t ,  T a l a b i ,  c la im e d  u n d e r  a  p u r c h a s e  r e c e i p t  o f  1928 and

t h e  a p p e l l a n t  u n d e r  a  conveyance  d a te d  6t h  J u l y ,  1946. The r e c e i p t

o f  1928 was c o u p le d  w i t h  an agreem ent  t o  convey b u t  t h e r e  was no

fo rm a l  conveyance  u n t i l  1946 , a f t e r  th e  p r o p e r t y  had  been  co n veyed  to

t h e  a p p e l l a n t .  The q u e s t i o n  which a r o s e  was w h e th e r  t h e  o r i g i n a l

t r a n s a c t i o n  was governed  by  n a t i v e  law and custom o r  by E n g l i s h  law .

16. U.A.C. v .  Apaw (1936) 3 W.A.C.A. 114 a t  p .  116 .

17« G r i f f i n  v .  T a l a b i .  ( 1948) 12 W.A.C.A. 371* a t  p .  372, p e r  V e r i t y ,
C.J.

18.  (1948) 12 W.A.C.A. 371.
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The tf.A.C.A. h e l d  t h a t  th e  documents must  be  lo o k e d  a t  t o  d e te r m in e  

t h e  n a t u r e  o f  t h e  t r a n s a c t i o n  and h a v in g  done so came t o  t h e  c o n c l u s i o n

t h a t

"They c l e a r l y  e v id e n c e  a  t r a n s a c t i o n  t h e  n a t u r e  o f  which  
i s  unknown t o  n a t i v e  law and cus tom ,  which  a r e  c o n c e rn e d  
w i th  n e i t h e r  covenants . ,  t o  convey n o r  w i t h  t h e  e x e c u t i o n  
o f  fo rm a l  c o n v e y a n c e s , "

V e r i t y ,  C . J . s a i d  t h a t  i t  would be  dangerous  t o  assume,  i n  th e  absence

o f  ev idence  to  t h e  c o n t r a r y ,  t h a t  b e c a u se  a  p a r t y  t o  a t r a n s a c t i o n

i s  a n a t i v e  and i l l i t e r a t e  he i s  u n a b le  t o  a p p r e c i a t e  t h e  m eaning  and

e f f e c t  o f  a document t o  which he s u b s c r i b e s  by  making h i s  mark .  F u r t h e r

t h a t  th e  use  o f  t h e  term " b e n e f i c i a l  owner" would be  u n n e c e s s a r y  i f

cus tom ary  law was i n t e n d e d  t o  govern  t h e  t r a n s a c t i o n ,  and f i n a l l y

t h a t  t h e r e  would have been  no n e ed  f o r  t h e  head  o f  th e  v e n d o r* s  f a m i ly

to  have j o i n e d  i n  t h e  l a t e r  conveyance t o  t h e  R espo n den t ,

On th e  o t h e r  han d ,  th e  C o u r t s  a c c e p t  t h e  p r i n c i p l e  t h a t

" e x t r i n s i c  e v id e n c e  i s  a lw ays  a d m i s s i b l e  t o  show th e  t r u e  n a t u r e  o f  a

t r a n s a c t i o n  e x p r e s s e d  i n  anykdocument and t h e  r e a l  r e l a t i o n s h i p

20 20o f  the  p a r t i e s  t h e r e t o . "  In  Eshugba.yi ,  C h i e f  O lo to  v .  Dawuda & Q r s . ,

th e  p l a i n t i f f  c la im e d  c e r t a i n  l a n d s  a t t a c h e d  t o  h i s  s t o o l .  The 

d e fe n d a n t ,  a t e n a n t ,  w h i l e  a d m i t t i n g  t h e  c l a i m ,  c o n te n d e d  t h a t  t h e r e

19. I b i d , a t  p p . 372-3 .

20. E shughay i ,  C h i e f  O lo to  v .  Dawuda & O r s .  (1904) 1 R .L .R .  5 8 , p e r  
Smith ,  J .  a t  p .  60, c i t i n g  P h i p .  By. 2nd e d . ,  p .  538.  c f .
Bur ton  v .  Bank o f  N .S .  Wales ( I 89Q) 15 A.C. 379*
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was an a b s o l u t e  t r a n s f e r  (by g i f t )  o f  th e  l a n d  to  him by t h e  

p l a i n t i f f * s  p r e d e c e s s o r  i n  t i t l e .  He p ro d u c e d  a document r e g i s t e r e d  

in  the  R e g i s t e r  o f  Deeds, Lagos ,  p u r p o r t i n g  t o  be  a conveyance  

s u p p o r t i n g  h i s  c o n t e n t i o n .  I t  was e x p l a i n e d  by  th e  p l a i n t i f f  t h a t  

a l th o u g h  th e  deed  p u r p o r t e d  t o  be  an a b s o l u t e  conv ey an ce ,  t h e  r e a l  

n a t u r e  o f  t h e  t r a n s a c t i o n  was t h a t  t h e  d e f e n d a n t  was on t h e  l a n d  a s  

a t e n a n t ,  and t h a t  p e o p le  were b o t h e r i n g  him; t h e  p l a i n t i f f  t h e n  

had to  g iv e  him th e  " p a p e r"  to  s to p  t h e  p e o p le  from b o t h e r i n g  him, 

and t h a t  t h e  r e l a t i o n  o f  l a n d l o r d  and t e n a n t  was t o  c o n t i n u e  a s  in  

t h e  p a s t .  The t r i a l  Judge gave judgment f o r  t h e  p l a i n t i f f .  On a p p e a l  

t o  th e  F u l l  C o u r t  i t  was h e l d  t h a t  t h e  p l a i n t i f f  was e n t i t l e d  t o  

r e c o v e r  p o s s e s s i o n  u n d e r  n a t i v e  law and custom and t h a t  e x t r i n s i c  

ev idence  was a d m i s s i b l e  t o  show t h a t  th e  deed  was n o t  t o  e f f e c t  th e  

r e l a t i o n s h i p  be tw een  t h e  p a r t i e s .

I t  i s  d i f f i c u l t  t o  r e c o n c i l e  t h e s e  c a s e s .  The r e a s o n i n g  i n  

t h e  c a s e s  on t h e  same l i n e  w i t h  G r i f f i n  v .  T a l a b i ^  s u g g e s t s  t h a t  th e  

mere e x e c u t i o n  o f  a  l e a s e  i n  E n g l i s h  form i m p l i e s  e x c l u s i o n  o f  

customary  law o r  t h e  c o n v e r s i o n  o f  t h e  p r e - e x i s t i n g  c u s to m a ry  

r e l a t i o n  b e tw een  th e  p a r t i e s  i n t o  one go v e rn ed  by th e  g e n e r a l  law .

The argument assumes t h a t  t h e  p a r t i e s  i n t e n d e d  t o  a l t e r  t h e i r  

o p e r a t iv e  law by a d o p t i n g  a new form to  e f f e c t  t h e i r  i n t e n t i o n .  T h is  

assum pt ion  ( w i th  r e s p e c t )  i s  un fo u n d ed .  The p a r t i e s  might  have

1.  Supra .  See a l s o  Brimah Balogun v .  Oshodi (1929) 10 H .L .R .  36 .



g iv en  no th o u g h t  t o  t h e  m a t t e r  o r  i f  t h e y  d i d  g iv e  t h e y  might

h ave  t ak e n  f o r  g r a n t e d  t h a t  t h e  cu s to m a ry  r e l a t i o n s h i p  c o n t i n u e s  t o

s u b s i s t  and t h a t  t h e  " p a p e r 11 which t h e y  s ig n e d  i s  m e r e ly  e v id e n c e  o f

■that r e l a t i o n s h i p .  One fu n d a m e n ta l  e r r o r  which l i e s  b e h i n d  some o f

t h e s e  d e c i s i o n s  i s  t h e  a s su m p t io n  t h a t  cu s to m a ry  law i s  s t a t i c  and

i n f l e x i b l e  and ,  t h e r e f o r e ,  must be  k e p t  r i g i d l y  u n d i l u t e d  by  th e

ch an g in g  s o c i a l  c o n d i t i o n s .  On t h e  a u t h o r i t y  o f  t h e  P r i v y  C o u n c i l ,

where a  m o d i f i c a t i o n  o f  n a t i v e  law has  t a k e n  p l a c e ,  i t  i s  t h e  d u ty  o f
2

t h e  Court  t o  a d m i n i s t e r  i t  a s  m odif ied*

There i s i n o  d o u b t ,  however ,  t h a t  some form s o f  t e n a n c y  

a r e  f o r e i g n  t o  c u s to m a ry  law .  Thus a  w eek ly ,  o r  a  m on th ly  t e n a n c y  

a t  a  r e n t  was unknown t o  and ,  t h e r e f o r e ,  c a n n o t  be g o v e rn ed  by 

custom.*'1 T h is  means t h a t  when a cus tom ary  t e n a n t  i s  l a t e r  a sk ed  

t o  pay r e n t  m o n th ly ,  i t  c o u ld  be  i m p l i e d  t h a t  t h e  g e n e r a l  law w i l l  

s t a r t  t o  a p p ly  t o  t h e  r e l a t i o n s h i p  be tween t h e  p a r t i e s ,  u n l e s s  i t  

would be u n f a i r  t o  e x c lu d e  cus to m a ry  law .  T h is  does n o t  l e n d  

su p p o r t  t o  t h e  v iew t h a t  th e  n a t u r e  o f  th e  t r a n s a c t i o n  o r  th e  

sys tem o f  law g o v e rn in g  i t  depends on th e  form i n  which  th e  

t r a n s a c t i o n  i s  s e t  down n o r  to  t h e  more s u r p r i s i n g  a s su m p t io n  t h a t  an

2.  Eleko v .  The O f f i c e r  A d m i n i s t e r i n g  t h e  Govt, o f  N i g e r i a  ( l 9 3 l )
A.C. 662, a t  p .  673*

3. Bashua v .  Odunsi  (1940) 15 N .L .R .  107.  c f .  A sen te  v .  Gold C oas t  
D r i v e r s 1 Union (1957) 3 U .A .L .R .  5 (Ghana) — h e l d  r e n t i n g  o f  
rooms a t  f i x e d  m on th ly  r e n t a l  n o t  gove rned  by  n a t i v e  law .



i l l i t e r a t e  u n d e r s t a n d s  th e  meaning and e f f e c t  o f  a  document which  

he  s u b s c r i b e s  by  m ere ly  making h i s  mark to  be  th e  c o n v e r s i o n  o f  th e  

cus tom ary  t r a n s a c t i o n  w i t h  which  he i s  a c q u a i n t e d  t o  a  non—c u s to m a ry  

one e n t i r e l y  n o v e l  t o  h i s  i d e a s .

I t  i s  s u b m i t t e d  t h a t  a  more c o r r e c t  p r i n c i p l e  t o  t h e  p rob lem  

o f  c o n v e r s io n  o f  i n t e r e s t s  from one system o f  law t o  th e  o t h e r  i s  t o  

be  found i n  c a s e s  on th e  same l i n e  a s  E sh u g b a y i ,  C h ie f  O lo to  v .  Dawuda < 

Q r s .^  which lo o k  b e h in d  th e  " p a p e r ” i n  o r d e r  t o  e s t a b l i s h  what th e  

n a t i v e s  d i d .  E very  c la im  o f  c o n v e r s io n  by  a c t  o f  t h e  p a r t i e s  s h o u ld ,  

t h e r e f o r e ,  depend on th e  e v id e n c e  o f  what t h e y  d i d  n o t  on a g e n e r a l  

t h e o r y  o f  t h e  form o f  th e  document i n  which i t  was e x p r e s s e d .

A par t  from c o n v e r s i o n  by  a c t  o f  t h e  p a r t i e s ,  t h e  r e l a t i o n  

cou ld  be c o n v e r t e d  by s t a t u t e .  Thus und e r  t h e  P u b l i c  Lands 

A c q u i s i t i o n  O rd in an c e ,  t h e  Governor ha s  power t o  a c q u i r e  l a n d s  f o r  

p u b l i c  p u rp o se s  f o r  an e s t a t e  i n  f e e  s im ple  o r  f o r  a te rm  o f  y e a r s ,  

a s  he may t h i n k  f i t .  Where a com pulsory  l e a s e h o l d  i n t e r e s t  i s  

t h u s  a c q u i r e d ,  t h e  r e l a t i o n  be tw een  th e  Governor a s  t e n a n t  and the  

l a n d - h o l d i n g  group a s  l a n d l o r d  i s  r e g u l a t e d  by  t h e  g e n e r a l  l aw .  T h is  

i s  i m p l i c i t  i n  t h e  e n a c tm e n t .  The r i g h t s  o f  t h e  l a n d l o r d s  i n t e r  se 

w i l l ,  however, c o n t i n u e  t o  be governed  by  t h e  cus to m a ry  law u n d e r

4# Supra .  See a l s o  Ogundirun v .  Balogun (1957) W.E.L.R. 51*
Boulos v .  Odunsi  (195&) W.N.L.R. I 69 . o f .  Mensah v .  S .G .O .A .  L td .  
(1958) 3  W.A.L.R. 336. (Ghana) where O l l e n n u ,  J .  a p p l i e d  n a t i v e  
law and custom t o  l a n d  p r e v i o u s l y  conveyed i n  E n g l i s h  fo rm .
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k h ic h  t h e y  h o l d .  The Land Tenure Law o f  t h e  N o r th e r n  Region h a s  

c o n v e r t e d  th e  cu s to m a ry  i n t e r e s t s  o f  th e  n a t i v e s  i n t o  a  s t a t u t o r y  

n£ i g h t  o f  occupancy"  v i s  a v i s  t h e  Government b u t  t h e  i n t e r e s t s  

o f  t h e  p e o p le  th e m s e lv e s  c o n t i n u e  t o  be r e g u l a t e d  by  n a t i v e  law .

Some form o f  c o n v e r s i o n  c o u ld  a l s o  be  e f f e c t e d  by  o p e r a t i o n  

o f  law. Thus i f  t h e  l e s s o r  o r  l e s s e e  d i e s  i n t e s t a t e  t h e  s u b s i s t i n g  

i n t e r e s t s  w i l l  d evo lve  upon h i s  c h i l d r e n  a s  f a m i l y  p r o p e r t y  w i t h  t h e  

r e s u l t  t h a t  t h e  r e l a t i o n s h i p  w i l l  no l o n g e r  be go v e rn ed  e x c l u s i v e l y  

by th e  g e n e r a l  law a p p l i c a b l e  b u t  w i l l  t a k e  a cc o u n t  o f  th e  e n l a r g e d  • 

number o f  l e s s o r s  o r  l e s s e e s .  D e s p i t e  t h e  g e n e r a l  law a p p l i c a b l e  

to  t h e  l e s s o r  and  l e s s e e ,  th e  i n t e r e s t s  o f  t h e  s u c c e s s o r s  th e m s e lv e s  

w i l l ,  a g a i n ,  be  governed  by n a t i v e  law.

C o m p l ic a te d  s i t u a t i o n s  might  a r i s e  a s  a  r e s u l t  o f  

c o n v e r s i o n .  For  example ,  suppose  a t e n a n t  who was o c cu p y in g  u n d e r  

cus tom ary  law l a t e r  a g r e e s  w i th  th e  l a n d l o r d  t h a t  he w i l l  h e n c e f o r t h  

occupy a s  a m on th ly  t e n a n t  a t  a  r e n t  b u t  s u b j e c t  to  a l l  o t h e r  

t e rm s  land c o n d i t i o n s  which he had been  o b s e r v i n g ,  now i n  b r e a c h  o f  

one o f  t h e s e  c o n d i t i o n s  he s u b l e t s  p a r t  o f  t h e  p r o p e r t y :  w i l l  t h i s

b r e a c h  be e n f o r c e d  a g a i n s t  him o r  n o t ?  Under t h e  g e n e r a l  law he 

i s  e n t i t l e d  t o  sub—l e t  u n l e s s  e x p r e s s l y  p r o h i b i t e d  and even so 

s u b - l e t t i n g  o f  p a r t  i s  n o t  a b r e a c h  ofkbhe p r o h i b i t i o n  u n l e s s  

o th e r w i s e  s t i p u l a t e d .  In  such a c a se  some i n c i d e n t s  o f  c u s to m a ry  

law a re  mixed w i t h  th o s e  o f  th e  g e n e r a l  law which c u s to m a ry  law w i l l ,



so f a r  a s  i t  i s  n o t  i n c o n s i s t e n t  w i t h  any e nac tm en t  o r  r u l e s  o f  

e q u i t y ,  he  im p o r te d  i n t o  t h e  i n t e r p r e t a t i o n  o f  t h e  c o n v e n te d  l e a s e .

The p rob lem  c a n n o t  be p u r s u e d  f u r t h e r  b u t  t h e  p r i n c i p l e s  w hich  emerge 

a r e  c l e a r :

(1)  Pr im a  f a c i e  t r a n s a c t i o n s  r e l a t i n g  t o  l a n d  be tw een  N i g e r i a n s  

t h e m s e lv e s  o r  be tween  N i g e r i a n s  and f o r e i g n e r s  a r e  r e g u l a t e d  by 

n a t i v e  law and cus tom .

( 2 ) The mere e x i s t e n c e  o f  a  document,  however worded,  does  n o t

( o r  sh o u ld  n o t )  c o n ven t  t h e  t r a n s a c t i o n  from one g o v e rn ed  by  n a t i v e  

law t o  one r e g u l a t e d  by  t h e  g e n e r a l  law .

(3) To p rov e  such  a c o n v e r s i o n  i t  must be  e s t a b l i s h e d  by  e v id e n c e

t h a t  th e  p a r t i e s  a g re e d  t o  r e g u l a t e  t h e i r  r e l a t i o n s  by  t h e  g e n e r a l  
5

law .

(4 ) A deed which e x p r e s s l y  p r o v i d e s  f o r  a p p l i c a t i o n  o f  E n g l i s h  law

o r  t h e  p r o p e r  law i s  c o n c l u s i v e  ev id e n ce  o f  e x c l u s i o n  o f  t h e  cu s to m a ry

law b u t  u se  o f  t e c h n i c a l  t e rm s  i n  a  document i s  n o t  c o n c l u s i v e  

e v id e n c e  u n l e s s  t h e  n a t u r e  o f  t h e  t r a n s a c t i o n  i s  unknown t o  cu s to m a ry  

law o r  i t  would be u n f a i r  t o  a p p ly  n a t i v e  law and cus tom .

( 5 ) C o n v e rs io n  c o u ld  be  b r o u g h t  a bou t  by s t a t u t e .

(6) In  some c a s e s  t h e  r e l a t i o n  o f  l a n d l o r d  and t e n a n t  may be 

g ove rned  by  t h e  g e n e r a l  law o n ly  w h i l e  t h e  r e l a t i o n  o f  t h e  l a n d l o r d s  

o r  t h e  t e n a n t s  i n t e r  se may be  r e g u l a t e d  e x c l u s i v e l y  by  t h e  n a t i v e

5.  c f .  A l l o t t ,  E s s a y s ,  p p .  248-9*
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law and custom r e l a t i n g  t o  t h e  same l a n d .  The g u i d i n g  l i g h t  t o  

t h e s e  p r i n c i p l e s  s h i n e s  c l e a r l y  i n  t h e  t r e n c h a n t  words o f  T a y l o r ,  J :

"As I  have s a i d  b e f o r e  th e  t i t l e  h e l d  by  A n ik in  was 
a  d e f e a s i b l e  t i t l e  u n d e r  n a t i v e  law .  Can such  a 
d e f e a s i b l e  t i t l e ,  d e f e a s i b l e  by  i n v o k i n g  n a t i v e  law 
and custom be  c o n v e r t e d  i n t o  a  t i t l e  i n  f e e  s im p le  
u n d e r  E n g l i s h  law m ere ly  by  a  s e r i e s  o f  con v ey an ces  
which  r e f e r  t o  such  t i t l e  a s  b e i n g  i n  f e e  s im p le ?
No o t h e r  ev id e n ce  was l e d  by t h e  p l a i n t i f f  o f  any 
o t h e r  m a t t e r  r e l i e d  on by him a s  c o n v e r t i n g  such  
t e n u r e  t o  a  f e e  s i m p le .  I  am o f  t h e  v iew  t h a t  such  
c o n v e r s i o n  h as  n o t  been  p p o v e d .” ^

6. Boulos v .  Odunsi  (1958) W.N.L.R. 169, a t  P* 170*
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CHAPTER 6 .

DUTIES OF LANDLORDS AND TENANTS.

O n c e  t h e  r e l a t i o n  o f  l a n d l o r d  a n d  t e n a n t  h a s  “b e e n  

v a l i d l y  c r e a t e d ,  i t  g i v e s  r i s e  t o  c e r t a i n  r i g h t s  a n d  d u t i e s  

w h i c h  t h e  p a r t i e s  e n j o y  a n d  o b s e r v e .  T h e s e  r i g h t s  a n d  

d u t i e s ,  w h e t h e r  a r i s i n g  o u t  o f  c u s t o m a r y  l a w  o r  u n d e r  t h e  

g e n e r a l  l a w ,  a r e  o f  t w o  c l a s s e s ,  v i z :

( i )  E x p r e s s ,

( i i )  I m p l i e d .

G - e n e r a l  P r i n c i p l e s  o f  L i a b i l i t y  f o r  B r e a c h  o f  Du t i e s  •

Y.hen e x p r e s s , t h e  r i g h t s  c o n f e r r e d  o r  t h e  d u t i e s  i m p o s e d  

d e p e n d  o n  t h e  i n t e n t i o n  o f  t h e  p a r t i e s  a t  t h e  t i m e  w h e n  

t h e y ,  e n t e r e d  i n t o  t h e  a g r e e m e n t  c r e a t i n g  t h e  t e n a n c y .  U n d e r  

t h e  g e n e r a l  l a w ,  a  d i s t i n c t i o n  i s  m a d e  b e t w e e n  t h e  o b l i 

g a t i o n s  c o n s i d e r e d  a s  c o v e n a n t s  a n d  w h a t  a r e  r e g a r d e d  a s  

c o n d i t i o n s .  T h e  d i s t i n c t i o n  r e l a t e s  t o  t h e  r e m e d y  a v a i l a b l e  

i n  t h e  e v e n t  o f  b r e a c h ,  f o r  b r e a c h  o f  a  c o v e n a n t  n o r m a l l y  

r e s u l t s  i n  a c t i o n  f o r  d a m a g e s  w h i l e  b r e a c h  o f  a  c o n d i t i o n  

l e a d s  t o  f o r f e i t u r e  o f  t h e  t e n a n c y  On t h i s  p r i n c i p l e ,  

c u s t o m a r y  o b l i g a t i o n s  a r e  m o r e  i n  t h e  n a t u r e  o f  c o n d i t i o n s  

t h a n  o f  c o v e n a n t s  f o r  t h e i r  b r e a c h  w o u l d  u s u a l l y  g i v e  r i s e

1 .  o f .  l Y o o d f a l l ,  o p . c i t , i 9 6 0  e d .  p . 2 5 3 ;  3 2  Am. J u r .  li j-O.
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t o  a n  a c t i o n  f o r  f o r f e i t u r e  r a t h e r  t h a n  a  s u i t  f o r  r e 

c o v e r y  o f  d a m a g e s *

I f  t h e  l e a s e  i s  g o v e r n e d  b y  t h e  g e n e r a l  l a w ,  t h e  

d u t i e s  i m p o s e d  b y  e x p r e s s  c o v e n a n t s  d e p e n d ,  t o  a  l a r g e  

e x t e n t ,  o n  t h e  w o r d s  u s e d  b y  t h e  p a r t i e s  a s  s h o w n  b y  t h e  

i n s t r u m e n t s  t h e y  e x e c u t e d *  I f ,  o n  c o n s i d e r i n g  t h e  w h o l e  

d o c u m e n t ,  t h e  w o r d s  u s e d  w e r e  n o t  m e a n t  t o  o p e r a t e  a s  a

c o v e n a n t  o r  c o n d i t i o n ,  a  c l a i m  b a s e d  o n  t h e  a l l e g e d  b r e a c h

2t h e r e o f  w i l l  n o t  b e  s u s t a i n e d *

W h e t h e r  u n d e r  n a t i v e  l a w  o r  i n  t h e  g e n e r a l  l a w ,  t h e

3r i g h t s  r e s e r v e d  a n d  t h e  d u t i e s  i m p o s e d  m u s t  n o t  b e  i l l e g a l
h

n o r  a g a i n s t  p u b l i c  p o l i c y  f o r

" w h e n e v e r  t h e  c o n t r a c t  w h i c h  a  p a r t y  s e e k s  
t o  e n f o r c e ,  b e  i t  e x p r e s s  o r  i m p l i e d ,  i s  
e x p r e s s l y  o r  b y  i m p l i c a t i o n  f o r b i d d e n  b y  
t h e  Common o r  S t a t u t e  L a v / ,  n o  C o u r t ,  e i t h e r  
o f  l a w  o r  e q u i t y ,  w i l l  l e n d  i t s  a s s i s t a n c e . 
t o  g i v e  i t  e f f e c t * "  5

2 .  A w e l e  v*  H a b i b  ( 1 9 5 * 0  2 1  N . L . R .  8

3 .  A*C*B* v *  O l a d a n o  ( 1 9 5 1 )  1 3  W . A . C . A  2 8 5 .
c . f .  M o r r i s  V .  M o n r o v i a  ( 1 9 3 0 )  1  W . A . C . A  7 0 ,  a t  p . 7 U  
( G h a n a )  w h e r e  D e a n e ,  C . J .  s t a t e d  t h a t  a t  E a n t i  c u s t o 
m a r y  l a w  a d v a n c e s  m a d e  b y  a  m a n  t o  h i s  p a r a m o u r  w h i l e  
t h e  r e l a t i o n s h i p  e x i s t s  i s  i r r e c o v e r a b l e .  T h e  c a s e s  
d o  n o t  r e l a t e  t o  t e n a n c y  b u t  t h e  p r i n c i p l e  i s  n o t  
a f f e c t e d .

A d u  v .  M a k a n . i u o l a  ( I 9 l*lf.) 1 0  W . A . C . A  6 8 .

5 .  p e r  J a d k s o n ,  A s s t .  J .  i n  E s i  v .  M o r u k u  ( 1 9 U 0 )  1 5  N . L . R .  
1 1 6  a t  p . H 9 >  c r i t i c i s e d  e l s e w h e r e  o r  o t h e r  g r o u n d s ,  c f .  
C a n f a i l l a  v .  C h a c h i n  ( 1 9 3 9 )  5  W . A . C . A  101* a t  p . 1 0 6 .
T h e s e  d e c i s i o n s  d o  n o t  r e l a t e  t o  c u s t o m a r y  l a w  b u t  t h e  
p r i n c i p l e  i s  w e l l  k n o w n  a n d  a c c e p t e d  b y  t h e  n a t i v e s :  c f .  
E l i a s ,  N a t u r e  o f  A f r i c a n  C u s t o m a r y  l a v / , p .  1 5 3 *



U n d e r  n a t i v e  l a w  t h e  t e n a n t f s  c o n t i n u e d  o b s e r v a n c e  

o f  t h e  d u t i e s  i m p o s e d  b y  t h e  g r a n t  d e p e n d s  o n  h i s  c o n t i 

n u e d  p o s s e s s i o n  o f  t h e  l a n d .  I f  h e  i s  d e p r i v e d  o f  t h a t  

p o s s e s s i o n  e i t h e r  b y  t h i r d  p a r t i e s  o r  b y  p r e - e x i s t i n g  o r  

s u p e r v e n i n g  i m p o s s i b i l i t y ,  h i s  d u t i e s  a r e  t h e r e b y  e x t i n 

g u i s h e d .  T h i s  f o l l o w s  f r o m  t h e  u n d e r s t a n d i n g  t h a t  t h e  

o b l i g a t i o n s  w e r e  i m p o s e d  b e c a u s e  o f  h i s  u s e  o f  t h e  l a n d  

a n d  a n y t h i n g  w h i c h  r e n d e r s  i t  i m p o s s i b l e  f o r  h i m  t o  c o n 

t i n u e  t h e  u s e  i s  a  d i r e c t  c h a l l e n g e  t o  t h e  l a n d l o r d  a n d ,  

a c c o r d i n g l y ,  i t  w i l l  b e  u n f a i r  t o  t h e  l a n d l o r d  t o  e x p e c t  

h i m  t o  o b s e r v e  t h e  c o v e n a n t s .  T h u s  i f  t h e r e  i s  a  w a r  a n d  

t h e  l a n d  i s  o c c u p i e d  b y  t h e  e n e m y ,  t h e  t e n a n t  ! s  l i a b i l i 

t i e s  w i l l  c e a s e  d u r i n g  t h e  p e r i o d  o f  s u c h  o c c u p a t i o n .  S i '  

m i l a r l y  i f  t h e  l a n d  i s  r e n d e r e d  u n u s e a b l e  b e c a u s e  o f  n a 

t u r a l  c a l a m i t y  t h e  t e n a n c y  w i l l  b e  f r u s t r a t e d .  I n  t h i s  

r e s p e c t  t h e  r u l e s  o f  c u s t o m a r y  l a w  a r e  s o m e w h a t  s i m i l a r  

t o  t h e  p r i n c i p l e s  o f  t h e  l a w  o f  S c o t l a n d ,  w h e r e  i t  h a s  

b e e n  d e c i d e d  t h a t  i f  a  d e m i s e d  h o u s e  i s  r e q u i s i t i o n e d  b y

6m i l i t a r y  a u t h o r i t i e s  t h e  t e n a n t  c o u l d  a b a n d o n  t h e  l e a s e .

T h i s  r e a s o n a b l e  d o c t r i n e  o f  c u s t o m a r y  l a w  a f f o r d s  

a n  i n t e r e s t i n g  c o n t r a s t  w i t h  t h e  h a r s h  r u l e  o f  E n g l i s h  

l a w  w h i c h  g e n e r a l l y  d o e s  n o t  a p p l y  t h e  d o c t r i n e  o f

6 .  M ac k e  s o n  v .  B o y d  ( I 9 k 2 ) S . C . 5 6  a n d  t h e  a u t h o r i t i e s  
c i t e d  t h e r e i n .



f r u s t r a t i o n  t o  l e a s e s  The n a t iv e  la w , th e  law  o f

E n g l a n d  a n d  o f  S c o t l a n d  a r e  a t  o n e  t h a t  i f  t h e  l a n d  g r a n t e d

t o  t h e  t e n a n t  b e c o m e s  c o m p u l s o r i l y  a c q u i r e d ,  h i s  d u t i e s  

8w i l l  c e a s e *

I n  c u s t o m a r y  l a w  a n  o b l i g a t i o n  i m p o s e d  o n  t o  o r  m o r e  

p e r s o n s  t o  w hom  l a n d  h a s  b e e n  g r a n t e d  m a y  b e  e i t h e r  a  s e 

p a r a t e  d u t y  i m p o s e d  u p o n  e a c h  p e r s o n  s e p a r a t e l y  o r  a  c o r 

p o r a t e  l i a b i l i t y  o n  t h e  w h o l e  g r a n t e e s *  W h e t h e r  t h e  l i a 

b i l i t y  i s  c o i t f p o x r a t e  o r ,  s e v e r a l  d e p e n d s  u p o n  t h e  w o r d s  u s e d
v  '  /  * '  ■

a n d  t h e  i n t e n t i o n  o f  t h e  p a r t i e s  a s  m a n i f e s t e d  b y  t h e i r  
9

c o n d u c t .  N a t i v e  l a w  i s  s l o w  t o  a t t r i b u t e  t h e  m i s c o n d u c t

7 .  P a r a  d i n e  v .  J a n e  ( l 6 7 f t )  A l e y n i k ;  T a s k e r  v .  B u l l m a n  (18J+9  
3  Ex. 3 5 1 *  c f .  L o n d o n  & N o r t h e r n  E s t a t e s  C o .  v .  S c h l e -  
s i n g e r  ( 1 9 1 6 )  1  k . B .  2 0  w h e r e  t h e  t e n a n t ,  a n  e n e m y  a l i e n  
w a s  p r o h i b i t e d  f r o m  r e s i d i n g  o n  t h e  r e n t e d  h o u s e  b y  w a r -  
- t i m e  r e g u l a t i o n s ,  y e t  w a s  h e l d  l i a b l e  f o r  r e n t .  I n  
C r i c k l e w o o d  P r o p e r t y  & I n v e s t m e n t  T r u s t  L t d .  v .  L e i g h t o n 1s  
I n v e s t m e n t  T r u s t  L t d .  ( 1 9 ^ 5 )  A . C .  2 2 1  t h e  H o u s e  o f  L o r d s  
h e l d  t h a t  a  9 9  y e a r  l e a s e  w a s  n o t  f r u s t r a t e d  b y  w a r - t i m e  
b u i l d i n g  r e s t r i c t i o n s ,  b u t  L o r d  S i m o n ,  L . C .  a n d  L o r d  
W r i g h t  o b s e r v e d  t h a t  i f ,  b y  l e g i s l a t i o n  b u i l d i n g  o n  t h e  
l a n d  w e r e  p e r m a n e n t l y  p r o h i b i t e d ,  f r u s t r a t i o n  m i g h t  p o s 
s i b l y  o c c u r .  L o r d  R u s s e l l  o f  K i l l o w e n  a n d  G o d d a r d  L . J .  
h e l d  t h e  o p i n i o n  t h a t  t h e  d o c t r i n e  o f  f r u s t r a t i o n  c o u l d  
n e v e r  a p p l y  t o  l e a s e s .  A m a j o r i t y  o f  t h e i r  L o r d s h i p s  
w e r e  o f  t h e  o p i n i o n  t h a t  t h e r e  w a s  n o  b i n d i n g  a u t h o r i t y
o n  t h e  H o u s e  t h a t  t h e  l e a s e  c a n  n e v e r  b e  f r u s t r a t e d .
T h e  C o u r t  o f  A p p e a l  i s ,  h o w e v e r ,  b o u n d  b y  s u c h  a u t h o r i t y :  
S e e  D e n m a n  v .  B r i s e  (19^4-9) 1  K . B . 2 2 ,  C . A  f o l l o w e d  i n  
C u s s a c h  S m i t h  v .  L o n d o n  C o r p o r a t i o n  ( 1 9 5 6 )  1  W . L . R  1 3 6 8 .  

. S e e  a l s o  K T a l f o r d . " I m p o s s i b i l i t y  a n d  P r o p e r t y  L a w "
( 1 9 U 1 )  5 7  L.Q.R., 3 3 9 .

8 .  S l i p p e r  v .  T o t t e n h a m  & H a m p s t e a d  J u n c t i o n  R y .  ( I 8 6 7 ) L . R . l *  
E q . 1 1 2 ;  T a y  S a l m o n  F i s h e r i e s  C o .  v .  S p e e d i e  ( 1 9 2 9 )  S . C . 5 9 3  
h e l d  b y e - l a w s  m a d e  t h e  P r e s i d e n t  o f  A i r  C o u n c i l  e n t i t l e d  
t h e  t e n a n t  t o  a b a n d o n  t h e  l e a s e .  T h e  c u s t o m a r y  r u l e  s t a t e d  
h a s  n o  d e c i d e d  c a s e s  o n  t h i s  p o i n t ,  b u t  i s  b a s e d  o n  t h e  
n o r m a l  p r a c t i c e .

9* C h i e f  Q k r o  O r u k u m a k p o r  v .  I t e b u  ( 1 9 6 1 ) J.A.L. 1 5 9 *  P*C.



o f  o n e  p e r s o n  t o  a n o t h e r  a n d  s e l d o m  v i s i t s  t h e  s i n s  o f  

t h e  f a t h e r s  u p o n  t h e i r  c h i l d r e n ;  b u t  u n d e r  s o m e  c i r c u m 

s t a n c e s  t h e  b r e a c h  o f  a  t e n a n c y  a g r e e m e n t  c o m m i t t e d  b y  

o n e  m e m b e r  o f  a  c o r p o r a t e  g r o u p  o f  g r a n t e e s  w i l l  r e s u l t  

i n  j o i n t  l i a b i l i t y  o f  a l l  t h e  m e m b e r s *

I n  I d o w a  I n a s a  & o r s *  v*  S a k a r i y a w o  O s h o d i , ^  

t h e  e l d e s t  s o n  o f  N o u s a h ,  b y  t h i s  t i m e  d e c e a s e d ,  p u r p o r t e d  

t o  s e l l  a n d  c o n v e y  a  p o r t i o n  o f  t h e  l a n d  g r a n t e d  t o  I n a s a  

H o u s e ,  t o  o n e  A l i m o t u  O r i f u n k e *  T h e  g r a n t o r  i n s t i t u t e d  a n  

a c t i o n  i n  t h e  S u p r e m e  C o u r t  c l a i m i n g  t h a t  t h e  t e n a n c y  w a s  

f o r f e i t e d .  T e w ,  J .  g r a n t e d  t h e  d e c l a r a t i o n  s o u g h t .  A w o r a n  

I n a s a  w a s  t h e  o n l y  d e f e n d a n t  t o  t h e  a c t i o n  i n  w h i c h  t h e  

d e c l a r a t i o n  w a s  m a d e .  No o t h e r  m e m b e r  o f  t h e  f a m i l y  w a s  

a  p a r t y  t o  t h e  p r o c e e d i n g s .  T h e  g r a n t o r ,  h o u s e v e r ,  e v i c t e d  

a H  t h e  m e m b e r s  o f  A w o r a n ’ s  f a m i l y  c o m p r i s i n g  h i s  b r o t h e r s ,  

s i s t e r s ,  n e p h e w s  a n d  n i e c e s .  T h e s e  p e r s o n s  n o w  s o u g h t  r e 

c o v e r y  o f  p o s s e s s i o n .  T h e  P r i v y  C o u n c i l  a f f i r m e d  t h e  l o w e r  

C o u r t ’ s  h o l d i n g  t h a t  t h e y  h a d  f o r f e i t e d  a l l  t h e i r  r i g h t s  

i n  t h e i r  r e s p e c t i v e  p o r t i o n s  o f  N a s s a h ’ s  o r i g i n a l  a l l o t m e n t .  

I n  t h e  P u l l  C o u r t  o f  A p p e a l  K i n g d o n ,  C . J .  s a i d ,

" T h e  e v i d e n c e  o n  n a t i v e  l a w  a n d  c u s t o m ,  a n d  
t h e  d i c t a  o f  j u d g e s  i n  p r e v i o u s  c a s e s  g o  t o  
s h o w  t h a t  w h e r e  t h e  r i g h t  o f  o c c u p a t i o n  o f  
r o o m s  i s  b a s e d  on* a n  a l l o t m e n t . o f L s u c h  r o o m s

( 1 0 .  ( 1 9 3 0 )  1 0  N . L . R .  k;  a f f i r m e d  ( 1 9 3 U )  1 1  N . L . R .  1 0 ;
( 1 9 3 * 0  A . C .  9 9 .



t o  a n  a n c e s t o r  o f  t h e  f a m i l y  a n d  t h e r e  h a s  
b e e n  a  b r e a c h  b y  a  s u c c e s s o r  o f  t h a t  a n c e s t o r  
t h r o u g h  m i s c o n d u c t  a s  c o n c e i v e d  u n d e r  n a t i v e  
l a w  a n d  c u s t o m ,  t h e r e  i s  a  f o r f e i t u r e  o f  t h e  
e n t i r e  h o l d i n g  w h i c h  a f f e c t s  n o t  o n l y  t h e  i n 
d i v i d u a l  g u i l t y  o f  m i s c o n d u c t  b u t  t h e  w h o l e  
f a m i l y , 11 1 1

T h i s  r a t i o , m u s t  b e  l i m i t e d  t o  t h e  p a r t i c u l a r  c i r c u m s t a n c e s  

o f  t h e  c a s e  t a k i n g  i n t o  c o n s i d e r a t i o n  t h e  f a c t  t h a t  t h e  b r e a c h  

w a s  c o m m i t t e d  b y  t h e  h e a d  o f  t h e  t e n a n t - f a m i l y ,  w h o  i n  c u s 

t o m a r y  l a w ,  i s  t h e  a g e n t  c a r r y i n g  o u t  w h a t  t h e  f a m i l y  i s

12p r e s u m e d  t o  h a v e  d e c i d e d *  I f  t h e  b r e a c h  h a d  b e e n  c o m 

m i t t e d  b y  o n e  m e m b e r  o f  t h e  f a m i l y  o r  w i t h  t h e  e x p r e s s  d i s 

a p p r o v a l  o f  a l l  t h e  m e m b e r s ,  t h e  o t h e r s  m i g h t  n o t  b e  i n v o l v e d  

i n  t h e  f o r f e i t u r e ,  L o r d  B l a n s b u r g h  w h o  d e l i v e r e d  t h e  o p i 

n i o n  o f  t h e  P r i v y  C o u n s e l  s a i d ,  w i t h  r e g a r d  t o  t h i s  p o i n t ,

tfI t  i s  l e f t  d o u b t f u l ,  o n  t h a t  e v i d e n c e ,  w h e t h e r  
t h e  c u s t o m  i n v o l v e s  a l l  r e l a t i v e s  i n  t h i s  c o n 
d e m n a t i o n ,  i r r e s p e c t i v e  o f  w h e t h e r  t h e y  a p p r o v e d  
o f  o r  e n c o u r a g e d  t h e  m i s c o n d u c t  c o m p l a i n e d  o f ,  
o r  w e r e  i n d i f f e r e n t  t o  i t  o r  i g n o r a n t  o f  i t ,  o r  
e v e n  d i s a p p r o v e d  o f  i t .  T h e  l e a r n e d  t r i a l  J u d g e ,  
h o w e v e r ,  i n t e r p r e t s  t h e  e v i d e n c e  a s  a f f e c t i n g  
o n l y  t h o s e  r e l a t i v e s  o f  t h e  o f f e n d e r  w h o  s y m 
p a t h i s e d  w i t h  h i m  a n d ,  i n  f a c t ,  h e  f i n d s  t h a t  
t h e  r e l a t i v e s  o f  A w o r a n  i n c l u d i n g  t h e  a p p e l a n t s  
h a d  t a k e n  h i s  s i d e  a g a i n s t  h i s  c h i e f  i n  a  l o n g 
s t a n d i n g  d i s p u t e ,  t h e  c l a i m  b y  t h e  f a m i l y ,  
b a s e d  d o u b t l e s s  o n  t h e  t e r m s  o f  t h e  g r a n t  t o  
N a s s a h ,  b e i n g  t h a t  t h e  c h i e f  h a d  n o  r i g h t s  w h a t 
e v e r  i n  t h e  I n a s a  c o m p o u n d . u 1 3

1 1 .  A t  ( 1 9 3 0 )  1 0  N . L . B . ,  p . 6 .

1 2 .  T h e  n r i n c i p l e  w a s  e x t e n d e d  i n  O n i s i w o  v .  F a g b e n r o  
( 1 9 5 1 0  2 1  N . L . R .  3  w h e r e  f o r f e i t u r e  w a s  h e l d  t o  h a v e  
b e e n  i n c u r r e d  b y  a  b r e a c h  c o m m i t t e d  b y  t w o  m e m b e r s  o f  
a  f a m i l y  w i t h  t h e  k n o w l e d g e  a n d  a p p r o v a l  o f  t h e  t h i r d .

1 3 *  H -  N t L . R .  a t  p  • l i j - • • 

1 U .  ( 1 9 2 8 )  8  N . L . R .  1 9 .
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I n  U w a n i  v «  Akom  t h e  l a n d l o r d s  b r o u g h t  a n  a c t i o n  

a g a i n s t  t h e  h e a d s  o f  f o u r  A r o  c o m p o u n d s  w h o  w e r e  g r a n t e d  

t e n a n c i e s  i n  t h e  B e n d e  D i s t r i c t  o f  E a s t e r n  N i g e r i a *  T h e  

c l a i m  w a s  f o r  f o r f e i t u r e  o f  t h e  g r a n t  o f i  t h e  g r o u n d  t h a t  

s o m e  m e m b e r s  o f  t h e  A r o  c o m m u n i t y  w e r e  c o n c e r n e d  i n  s e l 

l i n g  o r  m o n t g a g i n g  t h e  o c c u p a t i o n  r i g h t s  o f  o h e  m e m b e r  o f  

t h e i r  c o m m u n i t y  t o  a n o t h e r  m e m b e r ,  t h e r e b y  o f f e n d i n g  n a t i v e  

l a w  a n d  c u s t o m .  T h e  P r o v i n c i a l  C o u r t  f o u n d  t h a t  c u s t o m a r y  

l a w  w a s  s o m e w h a t  f l e x i b l e  o n  t h e  p o i n t  a n d  t h a t  i t  w o u l d  

s e e m  t o  r e s t  w i t h  t h e  l a n d l o r d  t o  d e c i d e  o n  t h e  e x t e n t  o f  

t h e  p u n i s h m e n t ;  f u r i B s t e r ,  t h a t  h e  w a s  w i t h i n  h i s  r i g h t s  

i n  c o m p e l l i n g  t h e  A r o  C o m m u n i t y  t o  q u i t  t h e  l a n d .

O n  a p p e a l ,  t h e  P u l l  C o u r t  h e l d  t h a t  i t  w o u l d  b e  i n 

e q u i t a b l e  t o  e j e c t  t h e  w h o l e  c o m m u n i t y  o f  a b o u t  b-OO p e r 

s o n s  f r o m  a n  a r e a  o f  s o m e  1 5  s q u a r e  m i l e s  o n  w h i c h  t h e y  

d e p e n d e d  f o r  t h e i r  m a i n t e n a n c e  b e c a u s e  s o m e  h a v e  c o m m i t t e d  

a n  o f f e n c e  o f  a  t r i v i a l  n a t u r e .  T h e  C o u r t  t h e n  o r d e r e d  t h a t

a  t r i b u t e  o f  £ 1 5  p e r  a n n u m  s h o u l d  b e  i m p o s e d  i n s t e a d ,  C o m b e ,

C . J .  o b s e r v e d ,

" I t  m a y  b e  t h a t  t h e  t r i v i a l  o f f e n c e  c o m m i t t e d  b y  
s o m e  m e m b e r s  o f  t h e  A r o  c o m m u n i t y  w o u l d  r e n d e r  
t h e  w h o l e  A r o  c o m m u n i t y  l i a b l e  t o  b e  e j e c t e d  
f r o m  t h e  l a n d ,  a l t h o u g h  I  c a n n o t  b u t  t h i n k  t h a t ,
i f  t h e  q u e s t i o n  o f  n a t i v e  c u s t o m  w a s  f u r t h e r  i n 
v e s t i g a t e d ,  i t  m i g h t  b e  f o u n d  t h a t  i t  i s  t h e

11*. ( 1 9 2 8 )  8  N . L . R .  1 9 .
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p e r s o n s  w h o  w e r e  p a r t i e s  t o  t h e  o f f e n c e  a n d
n o t  t h e  w h o l e  c o m m u n i t y  w h o  w o u l d  h e  p u n i s h e d #11 1 5

W i t h  r e s p e c t ,  s u b j e c t  t o  t w o  q u a l i f i c a t i o n s ,  t h i s  p r o 

p o s i t i o n  i s  s u b s t a n t i a l l y  t r u e #  T h e  c u s t o m a r y  p r i n c i p l e  o f  

l i a b i l i t y  f o r  b r e a c h  o f  c o v e n a n t s  i s  t h a t  t h e  s o u l  w h i c h  

h a d  s i n n e d  s h a l l  p e r i s h .  T h e  o f f e n d e r  i s  p e r s o n a l l y  l i a b l e .  

T h e  t w o  q u a l i f i c a t i o n s  a r e :  ( i )  w h e r e  t h e  o f f e n d e r  i s  a  

r e p r e s e n t a t i v e  o f  t h e  g r o u p ,  e . g .  w h e r e  h e  i s  t h e i r  h e a d ,  

h i s  b r e a c h  w i l l  i n v o l v e  t h e  g r o u p ; ( i i )  I n d i v i d u a l s  c a n —  

n o t  e s c a p e  c o r p o r a t e  l i a b i l i t y  w i t h  t h e  g r o u p  b y  m e r e l y  s h o w 

i n g  t h a t  t h e y  t o o k  n o  a c t i v e  p a r t  i n  t h e  b r e a c h .  P l a y i n g

a  p a s s i v e  r o l e  i s  s u f f i c i e n t  t o  i n v o l v e  t h e m .  I n  t h e i r

c o m m o n  e x p r e s s i o n ,  " s i l e n c e  m e a n s  c o n s e n t 11.  T o  e s c a p e  

c o r p o r a t e  l i a b i l i t y  t h e  n o n - o f f e n d i n g  m e m b e r s  o f  t h e  g r o u p  

m u s t  p r o v e  e i t h e r  t h a t  t h e y  w e r e  e n t i r e l y  i g n o r a n t  o f  t h e  

b r e a i h  o r  t h a t  t h e y  v e h e m e n t l y  o p p o s e d  i t  a n d  t o o k  t h e  

e a r l i e s t  r e a s o n a b l e  o p p o r t u n i t y  t o  m a k e  t h e  l a n d l o r d  r e a l i s e  

t h a t  t h e y  w e r e  n o t  p r i v y  t o  t h e  w r o n g .  T h e s e  q u a l i f i c a t i o n s

a r e  i m p o r t a n t  a n d  t h e  s t a t e m e n t  o f  E l i a s  t h a t  l e g a l  l i a b i -

l 6
l i t y  i n  A f r i c a n  l a w  i s  a l w a y s  i n d i v i d u a l  i s  n o t  v a l i d  

u n d e r  a l l  c i r c u m s t a n c e s .

A q u e s t i o n  w h i c h  m a y  b e  a s k e d  i s ,  ,fw h e r e  c o r p o r a t e  

l i a b i l i t y  e x i s t s ,  c a n  i t s  p r i n c i p l e  b e  a p p l i e d  w h e n  t h e

1 5 * i b i d . , a t  p . 2 2 .

1 6 .  E l i a s ,  T . O . ,  T h e  N a t u r e  o f  A f r i c a n  C u s t o m a r y  L a w , 1 9 5 6  
e d . ,  p .  8 1 .



p e r s o n  w h o  c o m m i t t e d  t h e  b r e a c h  h a s  n o  b e n e f i c i a l  i n t e r e s t  

i n  t h e  l a n d  i n v o l v e d ? "  F o r  e x a m p l e ,  s u p p o s e  A ,  t h e  t e n a n t  

o f  B ,  d i e s  l e a v i n g  m i n o r  s o n s  t o  whom A r s  b r o t h e r ,  X ,  b e c o m e s  

a  g u a r d i a n  ( t h e r e b y  t a k i n g  o v e r  t h e  m a n a g e m e n t  o f  A ’ s  t e 

n a n c y  t o  w h i c h  t h e  m i n o r s  s u c c e e d e d  i n  n a t i v e  l a w )  d o e s  a  

s e r i o u s  b r e a c h  c o m m i t t e d  b y  X o p e r a t e  t o  t h e  d e t r i m e n t  o f  

A f s  m i n o r  s o n s ?  T h e  p o s s i b l e  a n s w e r  p r o v i d e d  t o  t h i s  i n 

t e r e s t i n g  p r o b l e m  b y  a  Y o r u b a  c a s e  s h o w s  t h a t  f i n e  d i s 

t i n c t i o n s  c o u l d  b e  d r a w n  i n  c u s t o m a r y  l a w  b e t w e e n  l i a b i 

l i t y  f o r  b r e a c h e s  c o m m i t t e d  b y  p e r s o n s  b e n e f i c i a l l y  e n 

t i t l e d  t o  t h e  t e n a n c y  a n d  t h o s e  c o m m i t t e d  b y  p e r s o n s  e x e r 

c i s i n g  r i g h t  o f  c o n t r o l  a n d  a r e ,  t h e r e f o r e ,  s t r a n g e r s

v i s  a  v i s  t h e  l a n d l o r d .  T h i s  c a s e  w a s  C h i e f  E l e t u  Q d i b o

1 7v .  S e i d u  S a l a k o  & O g u s a n  , i n  w h i c h  t h e  f a c t s  w e r e  a s  

f o l l o w s :  T h e  p r e d e c e s s o r  i n  t i t l e  o f  t h e  p l a i n t i f f  l a n d 

l o r d ,  a  w h i t e - c a p  c h i e f ,  g a v e  l a n d  i n  t h e  y e a r  1 8 6 2  t o  o n e  

T i g b o l f o ,  s o n  o f  V / o r u ,  C h i e f  P o s u ,  a n d  A l i  D r o s e m i  t o  b u i l d  

o n .  T h e y  g a v e  a s  t h a n k - o f f e r i n g  s o m e  k o l a s  a n d  t w o  b o t t l e s  

o f  r u m  w h i c h  t h e  c h i e f  d i v i d e d  u p  i n  t h e  n e i g h b o u r h o o d ,  a f 

t e r  s p l i t t i n g  t h e  k o l a s  a n d  p r o n o u n c i n g  b l e s s i n g  o n  t h e  

l a n d .  T i g b o l o  a n d  A l i  b u i l t  t w o  r o o m s  a n d  l i v e d  o n  t h e  

l a n d  t i l l  1 5 t h  J u n e ,  1 8 8 2 ,  w h e n  T i g b o l o  d i e d ,  l e a v i n g  t h e  

s e c o n d  d e f e n d a n t ,  O g u s a n ,  h i s  s o n ,  a  b o y  o f  a b o u t  1 0  y e a r s ,

1 7 .  ( 1 8 8 2 )  W . A . L . C .  5 2 3



a n d  A l i  o n  t h e  l a n d .  A f t e r  h i s  d e a t h  h i s  " b r o t h e r ,  t h e

f i r s t  d e p e n d a n t  S e i d u  S a l a k o ,  h a d  t h e  l a n d  m e a s u r e d  b y

a  s u r v e y o r ,  a n d  h e  s t a t e d  b e f o r e  t h e  C o u r t  t h a t  h e  d i d  t h i s

i n  t h e  i n t e r e s t  o f  h i s  n e p h e w ,  t h e  b o y  O g u s a n ,  w h o s e

g u a r d i a n  h e  w a s .  T h e  d e f e n d a n t  a l s o  c o n t e n d e d  t h a t  t h e

l a n d  b e l o n g e d  t o  W o r u .

T h e  a s s e s s o r s  i n f o r m e d  t h e  C o u r t  t h a t  t h e  f o l l o w i n g
Of

w e r e  t h e  a p p r o p r i a t e  r u l e s / n a t i v e  l a w :

1 .  T h a t  w h e r e  p e r s o n s  w e r e  a l l o w e d  b y  a n o t h e r  t o  l i v e  

a n d  b u i l d  o n  l a n d ,  a n d  t h a t  p e r m i s s i o n  w a s  a c c o m p a n i e d  b y  

t h e  c e r e m o n y  ( d e s c r i b e d  i n  e v i d e n c e )  o f  t h e  k o l a  n u t s  a n d  

r u m ,  t h a t  l a n d  b e l o n g e d  f o r  e v e r  t o  t h e  p e r s o n s  a l l o w e d  

t o  b u i l d  a n d  l i v e ,  t h e i r  h e i r s  a n d  s u c c e s s o r s ,  u n t i l  s o m e  

w r o n g  w a s  c o m m i t t e d ,  a n d  t h a t  t h e  n a t i v e  w o r d  f o r  s u c h  a  

w r o n g  w a s  b u b u r g ; w h i c h c m b ' a n s  s o m e  ^ r o s s  m i s b e h a v i o u r .

2 .  T h a t  t h e  s a l e  o r  a t t e m p t e d  s a l e  b y  t h e  p e r s o n  s o  e n 

t i t l e d  t o  l i v e  a n d  b u i l d  o n  t h e  l a n d  i s  a  g r o s s  w r o n g  o r  

b u b u r g .

3 .  T h a t  t h e  o b t a i n i n g  o f  t h e  s u r v e y o r ’ s  c e r t i f i c a t e  o f  

m e a s u r e m e n t  b y  t h e  t e n a n t  i s  s u c h  a  g r a v e  w r o n g  o n  b u b u r g  

a s  t o  r e n d e r  h i m  l i a b l e  t o  e v i c t i o n  a t  t h e  w i l l  o f  t h e  

l a n d l o r d  u n l e s s  t h e  c e r t i f i c a t e  w a s  o b t a i n e d  w i t h  t h e  

l a n d l o r d ’ s  c o n s e n t .

If .  A c c o r d i n g  t o  n a t i v e  l a w  a n d  c u s t o m  t h e  s e c o n d  d e f e n 

d a n t ,  t h e  l i t t l e  b o y  O g u s a n ,  w o u l d  n o t  b e  t u r n e d  o u t  b e c a u s e



t h e  c e r t i f i c a t e  w a s  o b t a i n e d  b y  h i s  g u a r d i a n ,  S e i d u  S a l a k o .

T h e  p r i n c i p l e  e s t a b l i s h e d  h e r e  i s  t h a t  u n d e r  n a t i v e  

l a w  f o r  a  b r e a c h  o f  t h e  t e r m s  o f  t h e  t e n a n c y  t o  i n v o l v e  

l i a b i l i t y  i t  m u s t  b e  c o m m i t t e d  b y  t h e  p e r s o n  b e n e f i c i a l l y  

e n t i t l e d  t o  u s e  t h e  l a n d .  T h e  l a n d l o r d  m a y  h a v e  s o m e  r i g h t s  

o f  a c t i o n  a g a i n s t  a  g u a r d i a n  o r  p e r s o n  c o n t r o l l i n g  t h e  b e 

n e f i c i a l  e n j o y m e n t  o f  t h e  t e n a n c y ;  h e  m a y  l a w f u l l y  d e m a n d  

h i s  r e m o v a l  o r  t h e  a p p o i n t m e n t  o f  a n o t h e r  g u a r d i a n  i n  a d 

d i t i o n  t o  h i m ,  b u t  t h i s  r i g h t  c a n n o t  b e  e x e r c i s e d  i n  s u c h  

a  w a y  a s  t o  p r e j u d i c e  t h e  i n t e r e s t  o f  t h e  i n n o c e n t  t e n a n t s  

i n  b e n e f i c i a l  o c c u p a t i o n .

I t  i s  u s u a l l y  s t a t e d  t h a t  t h e  c o m m i t t i n g  o f  a  s e r i o u s  

c r i m e  b y  t h e  g r a n t e e  i s  a  b r e a c h  o f  t h e  t e r m s  o f  t h e  t e n a n c y .  

S u c h  s t a t e m e n t s  s u g g e s t  t h a t  a n y  o f f e n c e ,  i r r e s p e c t i v e  o f  

i t s  r e l a t i o n  t o  t h e  t e n a n c y ,  o p e r a t e s  a s  a  b r e a c h  o f  t h e  

d u t y  o w e d  b y  t h e  t e n a n t  u n d e r  n a t i v e  l a w  a n d  c u s t o m .  T h i s  

v i e w  i s  l e g a l l y  i n c o r r e c t  b e c a u s e  i t  f a i l s  t o  d i s t i n g u i s h  

b e t w e e n  s a n c t i o n s  i m p o s e d  f o r  c r i m i n a l  o f f e n c e s  n o t  c o n 

n e c t e d  w i t h  t h e  g r a n t s  b u t  w h i c h  m a y  l e a d  t o  e x p u l s i o n  o f  

t h e  t e n a n t  f r o m  t h e  c o m m u n i t y  a n d  t h e  e f f e c t  o f  s u c h  e x p u l 

s i o n .  T h e  t r u e  l e g a l  p o s i t i o n  i s  t h a t  n o  t e n a n t  w i l l  b e

l i a b l e  f o r  b r e a c h  o f  a  c o v e n a n t  o r  c o n d i t i o n  u n l e s s  t h e  b r e a c h

13i s  d i r e c t l y  o r  i m p l i e d l y  c o n n e c t e d  w i t h  t h e  l a n d .  I t  m u s t ,

1 8 .  S e e  C h i e f  B a s s e y  D u k e  E p h r a i m  o f  C a l a b a r  i n  W . A . L . C . ,
6 t h  J a n .  1 9 1 3 *  P a r a s  1 2 , 6 5 0  t o  1 2 , 6 5 3  o f  t h e  M i n u t e s  
o f  E v i d e n c e .



i n  l e g a l  l a n g u a g e ,  “ t o u c h  a n d  c o n c e r n 11 t h e  l a n d .  I n  s o m e  

c a s e s  m i s c o n d u c t  s u c h  a s  i n s u l t i n g  b e h a v i o u r ,  m a y  l e a d  t h e  

l a n d l o r d  t o  d e m a n d  t h e  l a n d  b a c k :  t h i s  i s  n o t  r e a l l y  a

p e n a l t y  f o r  b r e a c h  o f  c o v e n a n t  b u t  a h  e x e r c i s e  ( b y  t h e  

g r a n t o r )  o f  h i s  o p t i o n  n o t  t o  r e n e w  t h e  p e r i o d i c  g r a n t  

a t  t h e  e n d  o f  t h e  p e r i o d .

L a n d l o r d ’ s  U n d e r t a k i n g s .

( a )  U n d e r  C u s t o m a r y  L a w .

W h e n  a  t e n a n c y  i s  g r a n t e d  u n d e r  n a t i v e  l a w  a n d  c u s t o m ,  

t h e  l a n d l o r d  m a k e s  t h r e e  i m p l i e d  u n d e r t a k i n g s ;  t h e s e  a r e j -

1 .  T h a t  h e  h a s  p o w e r  t o  m a k e  t h e  g r a n t .

2 .  T h a t  h e  w i l l  n o t  d e r o g a t e  f r o m  t h e  g r a n t .

3* T h a t  t h e  t e n a n t  w i l l  h a v e  q u i e t  p o s s e s s i o n ,  b u t  h e  cbes r o t
u n d e r t a k e

/ t h a t  t h e  l a n d  i s  s u i t a b l e  f o r  t h e  t e n a n t ’ s  r e q u i r e m e n t s .

1 .  P o w e r  t o  m a k e  t h e  g r a n t .  I t  i s  a n  a c c e p t e d  p r i n c i p l e  

o f  c u s t o m a r y  l a w  t h a t  a  m a n  c a n  g i v e  a w a y  o n l y  w h a t  h e  h a s  

a u t h o r i t y  t o  d i s p o s e  o f .  c o u l d  d i s p o s e  o f  h i s  i n d i v i 

d u a l l y  a c q u i r e d  p r o p e r t y  o r  w h a t  t h e  g r o u p  t o  w h i c h  h e  

b e l o n g s  e x p r e s s l y  o r  i m p l i e d l y  p e r m i t t e d  h i m  t o  g i v e  a w a y .  

W h en  a  l a n d l o r d  m a k e s  a  c u s t o m a r y  g r a n t ,  t h e r e  i s  t h i s  

i m p l i c a t i o n  t h a t  e i t h e r  t h e  l a n d  w a s  h i s  p r i v a t e  p o p e r t y  

o r  t h a t  h e  h a d  t h e  a u t h o r i t y  o f  t h e  l a n d - h o l d i n g  g r o u p  t o  

m a k e  t h e  t e n a n c y .  I f  i t  t u r n s  o u t  t h a t  t h e  g r a n t o r  h a d  n o



po w er  t o  g r a n t ,  a n d ,  t h e r e f o r e ,  t h a t  t h e  t e n a n t  was 

" s t e a l i n g ” t h e  l a n d ,  t h e  l a n d l o r d  w i l l  b e  condemned t o  

c o m p e n s a te  h im  f o r  any  l o s s  i n c u r r e d  as  a r e s u l t  o f  t h e  

i n v a l i d i t y  o f  t h e  g r a n t .  The b r e a c h  o c c u r s  f ro m  t h e  moment 

t h e  t e n a n t  s u f f e r s  anybdamage f o r  g o i n g  i n t o  p o s s e s s i o n  

n o t ,  a s  i n  E n g l i s h  la w ,  f ro m  t h e  moment o f  t h e  g r a n t .

2 .  N o t  t o  d e r o g a t e  f r o m  t h e  g r a n t . A l t h o u g h  a  t e n a n t ’ s  

o c c u p a t i o n  o r  u s e  o f  t h e  l a n d  g r a n t e d  i s  a l w a y s  s u b j e c t  t o  

c u s t o m a r y  r i g h t s  r e s e r v e d  t o  t h e  g r a n t o r  a n d  t h e  c o m m u n i t y  

g e n e r a l l y ,  y e t  a  l a n d l o r d  i s ,  b y  n a t i v e  l a w ,  n o t  t o  d e 

r o g a t e  f r o m  h i s  o w n  g r a n t ;  h e  m u s t  n o t  e x e r c i s e  a n y  r i g h t s  

r e s e r v e d  t o  h i m  i n  s u c h  a  w a y  a s  t o  d e f e a t  t h e  p u r p o s e  o f  

t h e  g r a n t  n o r  m u s t  h e  u s e  h i s  a d j o i n i n g  l a n d  o r  a l l o w  a n y  

o n e  o c c u p y i n g  i t  w i t h  h i s  c o n s e n t  t o  u s e  t h e  l a n d  i n  s u c h  

a  w a y  a s  t o  a f f e c t  t h e  t e n a n c y  a d v e r s e l y .  F u r t h e r ,  i f  h e  

h a s  m a d e  c e r t a i n  e x p r e s s  g r a n t s  w i t h  h i s  r i g h t  h a n d ,  h e  w i l l  

n o t  b e  a l l o w e d  t o  t a k e  t h e m  a w a y  w i t h  t h e  l e f t  s i m p l y  b e 

c a u s e  s u c h  g r a n t s  d o  n o t  n a t u r a l l y  g o  w i t h  t e n a n c i e s  c r e a t e d  

u n d e r  c u s t o m a r y  l a w .  T h u s ,  w h e r e  a  l a n d l o r d  e x p r e s s l y  

g r a n t s  t o  t e n a n t s  t h e  s o l e  r i g h t  o v e r  e c o n o m i c  t r e e s  g r o w i n g  

o n  t h e  l a n d  i n  a d d i t i o n  t o  t h e  n o r m a l  u s e  o f  t h e  s o i l ,  h e  

c a n n o t  l a t e r  o n  t u r n  r o u n d  t o  d e p r i v e  t h e  t e n a n t s  o f  t h e  

r i g h t  o v e r  t h e  t r e e s  s i m p l y  b e c a u s e  i n  n a t i v e  l a w  o n l y  t h e  

l a n d - h o l d e r s  h a v e  r i g h t s  o v e r  e c o n o m i c  t r e e s .



T h i s  p r i n c i p l e  t h a t  t h e  g r a n t o r  i s  n o t  t o  d e r o g a t e  

f r o m  t h e  g r a n t  a p p l i e s  t o  t e n a n c i e s  a s  w e l l  a s  t o  r i g h t s  

e n j o y e d  b y  m e m b e r s  o f  a  l a n d - h o l d i n g  g r o u p ;  t h e  l a n d - c o n 

t r o l l i n g  a u t h o r i t y ,  w h e t h e r  a  c h i e f  o r  a  f a m i l y - h e a d ,  c a n  

n o t  m a k e  a  g r a n t  o f  t h e  s a m e  p i e c e  o f  l a n d  a l r e a d y  i n  a

m e m b e r ’ s  o c c u p a t i o n ,  t o  a n o t h e r  p e r s o n  w i t h o u t  t h e  c o n -

1 9s e n t  o f  t h e  m e m b e r  i n  p o s s e s s i o n .  ^

3« Q u i e t  P o s s e s s i o n .  B y  g i v i n g  t h e  t e n a n t  p o s s e s s i o n  

t h e  l a n d l o r d  i m p l i e d l y  u n d e r t a k e s  t h a t  t h e  c u s t o m a r y  

t e n a n t  w i l l  e n j o y  t h e  u s e  o f  t h e  l a n d  g r a n t e d  f r e e  f r o m  

i n t e r r u p t i o n  b y  t h e  l a n d l o r d  h i m s e l f  o r  a n y b o d y  a c t i n g  o n  

h i s  b e h a l f .  T h e  u n d e r t a k i n g  e x i s t s  w h e t h e r  t h e  g r a n t  w a s  

m a d e  f o r  b u i l d i n g  o r  f o r  p u r p o s e s  o f  f a r m i n g  a n d  w h e t h e r  

t h e  t e r m a  o f  t h e  t e n a n c y  w e r e  s p e c i f i e d  o r  s i m p l y  i m p l i e d  

b y  l a w .  F o r  e x a m p l e ,  t h e  U r o m i - E z e a  n a t i v e  c o u r t  i n  I s h a n  

D i v i s i o n  o f  W e s t e r n  N i g e r i a  d e c i d e d  t h a t  o n c e  a  s t r a n g e r  

i s  a l l o w e d  t o  b u i l d ,  h e  i s  e n t i t l e d  t o  p e a c e f u l  o c c u p a t i o n  

o f  t h e  h o u s e  a n d  t o  a l l  r e a s o n a b l e  a m e n i t i e s ;  h e  m a y  n o t

b e  s u b j e c t e d  t o  u n j u s t i f i a b l e  i n t e r f e r e n c e  b y  t h e  l a n d -

20l o r d  b e c a u s e  o f  s o m e  d i s a g r e e m e n t .  S i m i l a r l y ,  t h e  W.A.-

C.A. h a s  h e l d  i n  a  c a s e  ^  f r o m  O w e n r i n t a ,  E a s t e r n  N i g e r i a ,

1 9 «  c f .  Thompson v .  Mensah ( 1 9 5 7 )  3  W . a . L .  E .2 1 + 0 ;  Q blee  v .  
Anmah ( 1 9 5 8 ) 3  W• A .  L • R . U8 U , b o t h  Ghana c a s e s .

2 0 .  U r o m i - E z e a  6 7 U / 1 9 U 5 *  c i t e d  F o w l i n g ,  B e n i n , p a r a . 6 7  c f .  
C h u b b ,  I b o  L a n d  T e n u r e , p a r a .  8 2 .

1 .  B m e g w a r a  a n d  o r  s .  v .  N w a i m o  a n d  o r s .  ( 1 9 5 3 )  1*4- W.A.C.A



T h a t  W h e r e  a  c u s t o m a r y  g r a n t  o f  l a n d  w a s  m a d e  o n  t e r m s  

w h i c h  w e r e  n o t  s p e c i f i e d ,  t h e  t e n a n t s  w e r e  e n t i t l e d  t o  

e x c l u s i v e  a n d  u n d i s t u r b e d  p o s s e s s i o n  u n t i l  s u c h  t i m e  a s  

t h e  g r a n t o r s  e s t a b l i s h e d  b y  l a w f u l  p r o c e s s  t h a t  t h e  t e n a n t s  

h a d  f o r f e i t e d  t h e i r  r i g h t  o f  o c c u p a t i o n ;  t h e r e f o r e ,  a  

l a n d l o r d  w h o  e n t e r s  o n  s u c h  l a n d  t o  d i s t u r b  t h e  t e n a n t s ’ 

p o s s e s s i o n  i s  l i a b l e  i n  d a m a g e s  f o r  t r e s p a s s  a n d  w o u l d  b e  

r e s t r a i n e d  b y  i n d u c t i o n  f r o m  f u r t h e r  a c t s  o f  d i s t u r b a n c e .

T h e  c u s t o m a r y  r i g h t  o f  a  t e n a n t  t o  q u i e t  e m j o y m e n t  

o f  t h e  l a n d  i s  n o t  l i m i t e d  t o  c a s e s  w h e r e  t h e r e  h a s  b e e n  

e x p r e s s  g r a n t ;  i t  e x t e n d s  t o  c a s e s  w h e r e  p o s s e s s i o n  w a s  

o b t a i n e d  b y  a  t r e s p a s s e r  w h o  l a t e r  a c k n o w l e d g e d  t h e  l a n d -
p

l o r d ’ s  t i t l e .  T h u s  i n  Q k o h  v .  O l o t u  & o r s .  ,  t h e  p l a i n 

t i f f  h a d  b e e n  i n  p o s s e s s i o n  o f  t h e  l a n d  b e l o n g i n g  t o  

O g b e u m u d e i  i n  A g , o r ,  W e s t e r n  N i g e r i a ,  f o r  a t  l e a s t  

t w e l v e  y e a r s .  He h a d  p l a n t e d  e c o n o m i c  t r e e s  t h e r e o n  a n d  

t h e  g r a n t o r  k n e w  a b o u t  i t  a n d  a c q u i e s c e d .  T h e  d e f e n d a n t s  

w h o  w e r e  m e m b e r s  o f  t h e  g r a n t e r ’ s  c a m e  o n  t h e  l a n d  a n d  

d e s t r o y e d  t h e  t r e e s ,  t h e i r  d e f e n c e  b e i n g  t h a t  t h e  l a n d  h a d  

n e v e r  b e e n  g i v e n  t o  t h e  p l a i n t i f f .  T h e  p l a i n t i f f  a g r e e d  

t h a t  t h e  l a n d  b e l o n g e d  t o  t h e  g r a n t e r .  M b a n e f o r ,  J .  ( a s  h e  

t h e n  w a s )  h e l d  t h a t  t h e  p l a i n t i f f  h a d  i n  f a c t  b e e n  i n  p o s 

s e s s i o n  f o r  s o m e  22 y e a r s  a n d  h a d  i n c u r r e d  e x p e n s e  t o  t h e

2 .  ( 1 9 5 3 )  2 0  N . L . R .  1 2 3 .



k n o w l e d g e  a n d  a c q u i e s c e n c e ,  h e  c o u l d  m a i n t a i n  a n  a c t i o n  f o r  

d a m a g e s  a g a i n s t  t h e  d e f e n d a n t s ,  t h o u g h  t h e y  w e r e  m e m b e r s  o f  

t h e  g r a n t o r s  o w n i n g  t h e  l a n d ,  f o r  t h e i r  d a m a g e  t o  t h e  t r e e s .  

T h e  l e a r n e d  J u d g e  s t a t e d  t h e  g e n e r a l  p r i n c i p l e  t h a t  a  

t r e s p a s s e r  i n  p o s s e s s i o n  c a n  m a i n t a i n  a n  a c t i o n  f o r  t r e s 

p a s s  a g a i n s t  a l l  h u t  t h e  r i g h t f u l  o w n e r  w h o  i n t e r f e r e s  w i t h  

h i s  p o s s e s s i o n ,  a n d  t h e n  p r o c e e d e d ,

” A t  p a g e  1 2  o f  t h e  s e c o n d  e d i t i o n  o f  H a l s b u r y ’ s  
L a w s  o f  E n g l a n d ,  V o l u m e  3 3 *  i t  i s  s t a t e d  t h a t  
a  m e r e  t r e s p a s s e r  c a n n o t  b y  t h e  v e r y  a c t  o f  
t r e s p a s s  i m m e d i a t e l y  a n d  w i t h o u t  a c q u i e s c e n c e  
g i v e  h i m s e l f  p o s s e s s i o n .  T h e  a u t h o r i t y  f o r  
t h a t  p r o p o s i t i o n  i s  B r o w n  v .  D a w s o n .  3  
T h i s  s t a t e m e n t  i m p l i e s  t h a t  t h e  t r e s p a s s e r  c o u l d  
b y  a c q u i e s c e n c e  o f  t h e  t r u e  owner  g i v e  h i m 
s e l f  p o s s e s s i o n .  W h e r e ,  a s  i n  t h e  p r e s e n t  
c a s e ,  t h e  p l a i n t i f f  h a s  i n v o l v e d  h i m s e l f  i n  
a n  e x p e n d i t u r e  o f  m o n e y  f o r  t h e  d e v e l o p m e n t  
o f  t h e  l a n d  t o  t h e  k n o w l e d g e  o f  t h e  t r u e  
o w n e r  a n d  w i t h  h i s  a c q u i e s c e n c e ,  h i s  p o s i 
t i o n  b e c o m e s ,  i n  my v i e w ,  e q u i v a l e n t  t o  t h a t  
o f  a  l i c e n s e e  w i t h  a n  i n t e r e s t  i n  t h e  l a n d .
He h a s  a  r i g h t  t o  g o  o n  t h e  l a n d  f o r  t h e  p u r 
p o s e  o f  e n j o y i n g  t h e  i n t e r e s t  h e  h a s  w i t h  t h e  
a c q u i e s c e n c e  o f  t h e  o w n e r  c r e a t e d  o r  a c q u i r e d  
o n  t h e  l a n d . "  1+

T h e  c o u r t  t h e n  a w a r d e d  d a m a g e s  t o  t h e  p l a i n t i f f  f o r  

h i s  p o s s e s s i o n  which  w a s  d i s t u r b e d .  T h e  i n t e r p r e t a t i o n  o f  • 

a  c u s t o m a r y  p r i n c i p l e  h e r e ,  w i t h  t h e  y a r d s t i c k  o f  a  r e 

n o w n e d  E n g l i s h  a u t h o r i t y ,  h o w e v e r  u n d e s i r a b l e  i n  m a n y  

r e s p e c t s ,  s h o w s  t h a t  t h e r e  i s  n o  f u n d a m e n t a l  d i f f e r e n c e  

b e t w e e n  t h e  l a n d l o r d ’ s  u n d e r t a k i n g  f o r  q u i e t  e n j o y m e n t

3 .  (1 8 1 + 0 )  3  A d .  & E .  1 . 6 2 1 + .

1+. A t  p .  121+.



w h e th e r  c o n s t r u e d  u n d e r  c u s to m a ry  o r  u n d e r  t h e  g e n e r a l  law# 

Where t h e  p o s s e s s i o n  o f  t h e  t e n a n t  i s  d i s t u r b e d  by  

a s t r a n g e r  n o t  a c t i n g  w i t h  t h e  a u t h o r i t y  o f  t h e  g r a n t o r ,  

an a c t i o n  a g a i n s t  t h e  l a n d l o r d  c a n n o t  be  m a i n t a i n e d  i n  

cu s to m ary  law  b e c a u s e  t h e  d i s t u r b a n c e  i s  a s  much i n t e r 

f e r e n c e  w i t h  t h e  l a n d l o r d ’ s r i g h t s  as  i t  i s  a n  i n t e r r u p 

t i o n  o f  th e  t e n a n t ’ s  q u i e t  en jo y m en t  o f  t h e  l a n d #

Under t h e  n a t i v e  law  t h e r e  i s  no i m p l i c a t i o n  t h a t  t h e  

l a n d  i s  f i t  f o r  t h e  p u r p o s e  f o r  w h ich  t h e  t e n a n t  r e q u i r e s  

i t #  The t e n a n t  t a k e s  t h e  l a n d  as  he f i n d s  i t  -  a t  h i s  own 

r i s k #  • T h e r e f o r e ,  i f  l a n d  g r a n t e d  f o r  f a r m i n g  t u r n s  o u t  t o  

be I n f e r t i l e  o r  f u l l  o f  n o x io u s  w eeds ,  t h e  l a n d l o r d  w i l l  

n o t  be l i a b l e  f o r  any  dsnEges w h ich  he m ig h t  hav e  s u f f e r e d .  

T h is  i s  b e c a u s e  o r i g i n a l l y  c u s to m a ry  g r a n t s  d e p e n d e d  on 

f r i e n d s h i p  and a man s h o u l d  n o t  be  p r e j u d i c e d  b e c a u s e  he 

showed some k i n d n e s s  t o  h i s  f r i e n d .  M o reo v e r ,  a  g r a n t e e  

i s  p resum ed t o  hav e  a c c e p t e d  th e  g r a n t  w i t h  h i s  eyes open  

as t o  th e  n a t u r e  o f  t h e  l a n d ;  i f  h i s  judgm en t  t u r n s  o u t  

t o  be  e r r o n o u s ,  no one i s  a n s w e ra b le  f o r  t h i s  e x c e p t  h im 

s e l f .

( b )  U n d e r  t h e  G e n e r a l  L a w .

Where t h e  r e l a t i o n  o f  t h e  l a n d l o r d  a n d  t h e  t e n a n t  i s  

governed  by  t h e  g e n e r a l  law  t h e  l e s s o r  i m p l i e d l y  c o v e n a n t s



t h a t  -  ■

1 )  He s h a l l  d e l i v e r  p o s s e s s i o n  t o  t h e  l e s s e e *

2 )  T h e  l e s s e e  s h a l l  h a v e  q u i e t  e n j o y m e n t  o f  t h e  p r e m i s e s .

3 )  T h e  l e s s o r  h i m s e l f  w i l l  n o t  d e r o g a t e  f r o m  t h e  g r a n t . '

1 .  D e l i v e r y  o f  P o s s e s s i o n  t o  t h e  L e s s e e .

F o l l o w i n g  t h e  p r i n c i p l e s  o f  t h e  l a w  o f  E n g l a n d ,  w h e r e  

a c t u a l  d e m i s e  i s  m a d e  w i t h o u t  a  f o r m a l  l e a s e  ( e . g .  a  l e a s e  

f o r  o n e  y e a r  f r o m  J a n u a r y  1  a t  a  f i x e d  r e n t )  t h e r e  i s  a n  

i m p l i e d  u n d e r t a k i n g  b y  t h e  l e s s o r  t o  p u t  t h e  t e n a n t  i n t o  

p o s s e s s i o n  a t  t h e  c o m m e n c e m e n t  o f  t h e  t e r m .  I f  p o s s e s s i o n  

c a n n o t  b e  g o t ,  e . g .  b e c a u s e  a  p r e v i o u s  t e n a n t  i s  s t i l l  i n
5

o c c u p a t i o n ,  t h e  l e s s o r  w i l l  b e  l i a b l e  i n  d a m a g e s .  W h e r e  

a  f o r m a l  l e a s e  i s  e x e c u t e d ,  t h e  i m p l i e d  c o v e n a n t  f o r  q u i e t  

e n j o y m e n t  i n c l u d e s  a n  i m p l i e d  u n d e r t a k i n g  t o  p u t  t h e  l e s s e e  

i n t o  p o s s e s s i o n  a t  t h e  c o m m e n c e m e n t  o f  t h e  t e r m  a s  w e l l  a s

t o  a l l o w  h i m  t o  r e m a i n  i n  p o s s e s s i o n  t h e r e a f t e r .  B u t

d o e s  t h i s  u n d e r t a k i n g  i m p l y  t h a t  t h e  l e s s o r  i s  b o u n d  t o  

p u t  t h e  t e n a n t  i n t o  a c t u a l  p o s s e s s i o n , o r  t h a t  h e  i s  o n l y  

b o u n d  t o  p u t  h i m  i n t o  l e g a l  p o s s e s s i o n  s o  t h a t  n o  i m p e d i 

m e n t  i n  t h e  f o r m  o f  a  b e t t e r  r i g h t  t o  p o s s e s s i o n  w i l l  b e

5 .  L u d w e l l  v .  N ev /m an  ( 1 7 9 5 )  6  T e r m  R e p .  1+58; C o e ,  v .  C l a y  
( 1 6 2 9 )  5  B i n g .  h h O .  J i n k s  v .  E d w a r d s  ( 1 8 5 6 )  1 1  E x .  7 7 5 *

6 .  M i l l e r  v .  E m c e r  P r o d u c t s  ( 1 9 5 6 )  C h .  301+.



i n t e r p o s e d  t o  p r e v e n t  t h e  l e s s e e  f r o m  o b t a i n i n g  a c t u a l

p o s s e s s i o n ?

T h e  E n g l i s h  t h e o r y  p r o v i d e s  n o  a n s w e r  t o  t h i s  q u e s t i o n  

b u t  i t  i s  s u b m i t t e d  t h a t  i n  N i g e r i a ,  i f  t h e  t e n a n t  i s  p r e ^  

v e n t e d  f r o m  g e t t i n g  a c t u a l  p o s s e s s i o n  b y  s o m e  o n e  o v e r  whom
R

t h e  l e s s o r  h a s  c o n t r o l ,  ( e . g .  a  f o r m e r  t e n a n t )  t h e

l e s s o r  w i l l  b e  l i a b l e  f o r  b r e a c h  o f  h i s  i m p l i e d  u n d e r t a k i n g

b u t  h e  w i l l  n o t  b e  l i a b l e  w h e r e  t h e  t e n a n t  i s  p r e v e n t e d

f r o m  t a k i n g  a c t u a l  p o s s e s s i o n  b y  t h e  a c t  o f  a  s t r a n g e r  o v e r
7

whom t h e  l e s s o r  h a s  n o n c o n t r o l .  I n  s u c h  a  c a s e  h e  i s  o n l y  

b o u n d  t o  p l a c e  t h e  l e s s e e  i n  l e g a l  p o s s e s s i o n  o f  t h e  d e 

m i s e d  p r e m i s e s .

2 .  Q u i e t  E n j o y m e n t .

U n d e r  t h e  r u l e s  o f  c o m m o n  l a w  a p p l y i n g  i n  N i g e r i a  t h e  

u s e  o f  t h e  w o r d  " d e m i s e "  i n  a  l e a s e  i m p o r t s  i n t o  i t  a
g

c o v e n a n t  t h a t  t h e  l e s s o r  i s  e n t i t l e d  t o  g r a n t  s o m e  t e r m  

a n d  t h a t  t h e  l e s s e e  s h a l l  h a v e  q u i e t  e n j o y m e n t  o f  t h e  

p r e m i s e s .  T h i s  c o v e n a n t  f o r  q u i e t  e n j o y m e n t  i s  a n  a s 

s u r a n c e  t h a t  t h e  l e s s e e  s h a l l  h a v e  t h e  p r o p e r t y  u n d i s t u r b e d  

b y  t h e  c l a i m  o f  a n y  r i g h t  w h i c h  i n t e r f e r e s  w i t h  i t s  o r d i n a 

r y  a n d  l a w f u l  p o s s e s s i o n .  I t  i s  u s u a l l y  m o r e  e x t e n s i v e

7 .  c f .  t h e  A m e r i c a n  c a s e  f r o m  M i s s o u r i ,  B r o w n  v .  N a l l
1 7 1  S . W .  5 8 6 ,  1 8 6  MO A p p . 1 5 0 ;  S e e  a l s o  5 1  C . J . S .  3 1 0

8 . N o t  n e c e s s a r i l y  t h e  t e r m  h e  p u r p o r t e d  t o  c r e a t e :  t h e  
i m p l i e d  c o v e n a n t  f o r  t i t l e  d e t e r m i n e s  w i t h  t h e  i n t e r e s t  
o f  t h e  l e s s o r .  F o r  f u r t h e r  d i s c u s s i o n  o f  t h e  p r i n c i p l e  
i n  E n g l i s h  l a w ,  S e e  W o o d f a l l ,  o p . c i t . , 2 6 t h  e d .  p a r a  
Iklibf  H i l l  & R e d m a n ,  1 3 t h  e d . , p a r a .  I l l



th a n  th e  same co v en a n t under custom ary lav; b e c a u s e , owing

t o  t h e  c o n c u r r e n t  i n t e r e s t s  i n  l a n d  u n d e r  n a t i v e  law  and

c u s to m ,  what w i l l  b e  a n  i n t e r f e r a n c e  w i t h  t h e  en jo y m en t  i n

t h e  g e n e r a l  l a w ,  m ig h t  b e  a l a w f u l  e x e r c i s e  o f  r i g h t  p e r m i t

t e d  b y  i m p l i c a t i o n  o f  n a t i v e  l a w .

I n  t h e  g e n e r a l  lav ; ,  l i k e  u n d e r  c u s to m ,  t h e  l e s s e e  i s

p r o t e c t e d  o n l y  a g a i n s t  t h e  d i s t u r b a n c e  o f  t h e  l e s s o r  and

t h o s e  l a w f u l l y  c l a i m i n g  u n d e r  h im ; t h e  l e s s o r  i s  n o t

l i a b l e  f o r  w r o n g f u l  a c t s  o f  s t r a n g e r s  f o r  t h e  l e s s e e  h a s

o t h e r  r e m e d i e s  a v a i l a b l e  a g a i n s t  a n  i n t r u d e r .  Thus i n
9

Tim son  v .  F a g b a y i  and  a n o r . w here  an  a c t i o n  was b r o u g h t

on t h e  b r e a c h  o f  t h e  c o v e n a n t  f o r  q u i e t  e n jo y m e n t  a s  a

r e s u l t  o f  d i s t u r b a n c e  c a u s e d  b y  a  t h i r d  p a r t y ,  B u t l e r  L lo y d

J .  g i v i n g  jud g m en t  f o r  t h e  d e f e n d a n t s  on t h e  p r i n c i p l e s

o f  E n g l i s h  l a w ,  s a i d ,

" I t  a p p e a r s  t o  be  s e t t l e d  l a w  t h a t  a c o v e n a n t  
f o r  q u i e t  e n jo y m e n t  o n l y  p r o t e c t s  t h e  p u r 
c h a s e r  f ro m  t h e  a c t s  o f  t h e  v e n d o r  and  t h o s e  
c l a i m i n g  u n d e r  h i m . "  10

U nder  t h e  Crown Lands  O r d in a n c e  t h e  c o v e n a n t  f o r  q u i e t  

en jo y m e n t  i s  d e p e n d e n t  on t h e  l e s s e e  " p a y i n g  r e n t  and  f u l 

f i l l i n g  t h e  c o n d i t i o n s  t h e r e i n  c o n t a i n e d . "  ^  T h i s  

q u a l i f i c a t i o n ,  i t  i s  s u b m i t t e d ,  s h o u l d  b e  i n t e r p r e t e d  a s  i n

9« ( 1 9 3 3 )  1 1  N . L . R . 1 6 5 *  a  c a s e  d e a l i n g  w i t h  p u r c h a s e  b u t
t h e  p r i n c i p l e  i s  n o t  a f f e c t e d .

1 0 . a t  p .  165
1 1 .  L a w s  o f  t h e  F e d e r a t i o n ,  1 9 5 5  Cap*i+5* S .  7  L a w s  

o f  t h e  W e s t e r n  R e g i o n ,  1 9 5 9 *  C a p .  2 9  S 7  ( i i ) •



E n g lis h  law  and d oes n o t mean th a t  th e y  payment o f  r e n t

o r  t h e  o b s e r v a n c e  o f  o t h e r  c o v e n a n t s  b y  t h e  l e s s e e  i s  a

c o n d i t i o n  p r e c e d e n t  t o  t h e  l a n d l o r d ’ s  o b s e r v a n c e  o f  t h e

c o v e n a n t  f o r  q u i e t  e n j o y m e n t .  E v e n  i f  t h e  t e n a n t  i s  i n

b r e a c h ,  t h e  l e s s o r  w i l l  n e v e r t h e l e s s  b e  l i a b l e  t o  t h e  t e n a n t

12i f  h e  i s  d i s t u r b e d  i n  q u i e t  e n j o y m e n t  o f  t h e  p r e m i s e s .

T h e  i m p l i e d  u n d e r t a k i n g  f o r  q u i e t  e n j o y m e n t  c a n  b e  

e x c l u d e d  o n  e x t e n d e d  b y  a n  e x p r e s s  c o v e n a n t  t o  t h e  c o n 

t r a r y  b u t  w h e r e  t h e r e  i s  n o  s u c h  e x c l u s i o n  o r  e x t e n s i o n ,

1 3a n y  s u b s t a n t i a l  i n t e r f e r e n c e  w i t h  t h e  o r d i n a r y  a n d  

l a w f u l  e n j o y m e n t  o f  t h e  d e m i s e d  p r o m i s e s  b y  t h e  l e s s o r  o r  

t h o s e  l a w f u l l y  c l a i m i n g  u n d e r  h i m  o r  a c t i n g  o n  h i s  i n 

s t r u c t i o n s  w i l l  a m o u n t  t o  a  b r e a c h  o f  t h e  u n d e r t a k i n g .

1 2 .  c f .  D a w s o n  v .  D y e r ,. ( 1 8 3 3 )  5  B & Ad. 5 8 U ;  Edge v .
B P i l e a u  ( 1 8 8 5 )  1 6  Q . B . D  1 1 7 *  T a y l o r  & W ebb  ( 1 9 3 6 )
2 AER 7 6 3 *  r e v e r s e d  o n  d i f f e r e n t  g r o u n d s ,  ( 1 9 3 7 )
1 AER 5 9 0 .

1 3 #  T h e  i n t e r f e r e n c e  n e e d  n o t  b e  p h y s i c a l ;  i n s t r u c t i n g  
u n d e r - t e n a n t s  t o  p a y  r e n t  d i r e c t l y  t o  t h e  l e s s o r  
r e s u l t i n g  i n  t h e  l e s s e e ’ s  l o s s  o f  t h e  r e n t  o r  i n  
d i m u n i t i o n  o f  t h e  v a l u e  o f  t h e  p r o p e r t y  w i l l  a m o u n t  
t o  a  b r e a c h  o f  t h e  c o v e n a n t :  S e e  E d g e  v .  B o i l e a u ,
s u p r a . N o i s e  o r  d i s o r d e r l y  c o n d u c t ,  d o n e  o n  t h e  
a d j o i n i n g  p r e m i s e s ,  i s  n o t  a  b r e a c h  o f  t h e  c o v e n a n t :  
c f .  J e n k i n s  v .  J a c k s o n  ( 1 8 8 8 )  kO C h . p . 7 1 ;  J a e g e r  v .  
M a n s i o n s  U o n s o l i d a t e d ^ L t d .  ( 1 9 0 3 )  8 7  L . T .  6 9 0 ,  6 9 U* C . A ;  
P h e l p s  v .  C i t y  o f  L o n d o n  C o r p . ( 1 9 1 6 )  2  C h .  2 5 5 *  B u t  
i t  m a y  a m o u n t  t o  n u i s a n c e  o n  t o  d e r o g a t i o n  f r o m  t h e  
g r a n t ;  s e e  N ew m an  v .  R e a l  E s t a t e  D e b e n t u r e  C o .  L t d .  
a n d  a n o r .  ( 1 9 ^ 0 )  1  A . E . "  R . 1 3 1  •



I n  B ashua  v .  O d u n s i ,  I lu~ban to  ( J o i n e d  toy O r d e r )  t h e  

p l a i n t i f f  who was a t a i l o r ,  o c c u p i e d  a sh o p  as  t h e  t e n a n t  

o f  t h e  s e c o n d  d e f e n d a n t ,  p a y i n g  a m o n th ly  r e n t ,  w h ich  was 

s u b s e q u e n t l y  r e d u c e d  t o  a c o n t r i b u t i o n  o f  l s . 6 d .  t o  t h e  

w a t e r - r a t e  w h e n e v e r  t h e  l a t t e r  was p a y a b l e  on t h e  whole 

p r e m i s e s .  The p l a i n t i f f  h a d  d e n i e d  b e i n g  a t e n a n t  o f  j

t h e  s e c o n d  d e f e n d a n t ,  c l a i m i n g  t h a t  h e  a c q u i r e d  t h e  r i g h t  

t o  occupy  t h e  p r e m i s e s  t h r o u g h  h i s  f a t h e r .

The f i r s t  d e f e n d a n t ,  who was a  s o n  o f  t h e  s e c o n d  d e -  j

f e n d a n t  h a d  w r i t t e n  t o  t h e  p l a i n t i f f  a l e t t e r ,  w h ic h  he d i d  ;

n o t  p u r p o r t  t o  w r i t e  on b e h a l f  o f  t h e  s e c o n d  d e f e n d a n t  and

b y  w h ich  he  r e q u i r e d  t h e  p l a i n t i f f  t o  v a c a t e  t h e  sh o p  w i t h 

i n  two m o n th s .  On t h e  l a s t  day  o f  t h a t  p e r i o d ,  a c a r p e n -  j
i

t e r  a c t i n g  on t h e  i n s t r u c t i o n s  o f  t h e  s e c o n d  d e f e n d a n t  j

g i v e n  by  t h e  f i r s t  d e f e n d a n t ,  rem oved  some c o r r u g a t e d  i r o n  j
1*5s h e e t s  f rom  t h e  f o o f  ^ o f  t h e  s h o p  w h i l e  t h e  p l a i n t i f f

was s t i l l  i n  o c c u p a t i o n .  The p l a i n t i f f  s u f f e r e d  l o s s  o f  h i s  ■

own p r o p e r t y ,  t h o s e  o f  h i s  c u s t o m e r s  and  a l s o  l o s s  o f  p r o -  j
f i t .  j

At t h e  t r i a l  t h e  d e f e n d a n t s  a r g u e d  t h a t  t h e  d e n i a l  o f  j
t h e  l a n d l o r d ’ s  t i t l e  b y  t h e  p l a i n t i f f  e n t i t l e d  them , a t  I

n a t i v e  law  and  c u s to m ,  t o  a c t  a s  t h e y  d i d .  C a re y ,  J .  r e j e c t e d

I k  (19U0) 15 N .L .R .  107
1 5 . c f .  J o n e s  v .  F o l e y  (1 8 9 1 )  1 Q.B. 7 30 .

L a v e n d e r  v .  B e t t s  (19U2) 2 A .E .R .  7 2 .



t h e  a rg u m en t  on t h e  g ro u n d  t h a t  a m o n th ly  t e n a n c y  a t  a

r e n t  was unknown t o  n a t i v e  law  an d  he  h e l d  t h a t  t h e  p l a i n -
1 5 at i f f  was e n t i t l e d  t o  r e c o v e r  dam ages .

I f  t h e  l e s s e e  i s  d i s p o s s e s s e d  b y  a p e r s o n  c l a i m i n g

u n d e r  a p a ram o u n t  t i t l e  t h e  l e s s o r  i s  n o t  l i a b l e  on t h e

c o v e n a n t  b e c a u s e  t h e  l e a s e  i s  s u b j e c t  t o  t h e  p r i n c i p l e  o f

c a v e a t  e m p t o r . I n  s u c h  a c a s e  t h e  l e s s e e  w i l l  n o t  b e  a b l e

t o  r e c o v e r  any  c o n s i d e r a t i o n  h e  gave  f o r  t h e  g r a n t  o f  t h e

t e n a n c y  u n l e s s  he  c a n  p r o v e  t h a t  t h e r e  was m u tu a l  m i s t a k e
16o r  f r a u d  on m i s r e p r e s e n t a t i o n  b y  t h e  l e s s o r .

3 •  N o t  t o  d e r o g a t e  f r o m  t h e  G r a n t .

R e l a t e d  t o  t h e  o b l i g a t i o n  a r i s i n g  f rom  t h e  i m p l i e d  c o 

v e n a n t  f o r  q u i e t  e n jo y m e n t  i s  t h e  l e s s o r ’ s o b l i g a t i o n  n o t  

t o  d e r o g a t e  f rom  h i s  g r a n t :  He i s  n o t  t o  t a k e  away w i t h

one h a n d  w hat  he  h a s  g i v e n  w i t h  t h e  o t h e r  a n d ,  t h e r e f o r e ,  

m ust  n o t  a c t  i n  s u c h  a wray a s  t o  r e n d e r  t h e  p r e m i s e s  u n f i t  

f o r  t h e  p u r p o s e s  f o r  w h ic h  t h e  l e a s e  was c r e a t e d .  As i n  

c u s to m a r y  l a w ,  t h e  r u l e  a p p l i e s  w here  t h e  l a n d l o r d  r e t a i n s  

a p o r t i o n  o f  l a n d  a d j o i n i n g  t h a t  w h ic h  he  l e a s e d .  I n  s u c h  

c a s e s  h e  i m p l i e d l y  u n d e r t a k e s  n o t  t o  u s e  t h e  l a n d  s o  r e 

t a i n e d  i n  s u c h  a m anner  a s  w o u ld  p r e j u d i c e  t h e  r i g h t  o f  t h e

1 5 a .  s e d  q u . V /hether  d e v e l o p e d  c u s to m a r y  la w  may be  s a i d  
t o  know n o t h i n g  o f  a m o n th ly  t e n a n c y  a t  a r e n t .

1 6 .  Egbeyemi  v .  G .B .O .  L t d . (1939)  5 W.A.C.A 11+7; a c a s e
o f  s a l e  b u t  t h e  p r i n c i p l e  i s  n o t  a f f e c t e d ,  c f .  C l a y t o n  
v .  L e e c h  (1 8 8 9 )  Ul Ch. D . 1 0 3 . w here  t h e  p r i n c i p l e  o f  
c a v e a t  em p to r  was a p p l i e d  i n  a c a s e  o f  a n  u n d e r l e s s e e  
who was e v i c t e d  a s  a r e s u l t  o f  h i s  n o t  i n v e s t i g a t i n g  
t h e  s u b - l e s s o r ’ s  t i t l e .



l e s s e e  t o  u s e  t h e  p r o p e r t y  g r a n t e d  f o r  any  l a w f u l  p u r p o s e  

an d  i n  any l a w f u l  m anner ,  e v e n  i f  b y  d o in g  s o  h e  m ig h t  

d i m i n i s h  t h e  v a l u e  o f  t h e  a d j o i n i n g  l a n d  r e t a i n e d  b y  the '  

l e s s o r *  Those c l a i m i n g  u n d e r  a  s u b s e q u e n t  c o n v e y a n c e  

f ro m  him a r e  i n  t h e  same p o s i t i o n  a s  him* Thus w h ere  a 

g r a n t  o f  l a n d  w i t h  a n  e a s e m e n t  o f  p a s s a g e  was made t o  A 

and  s u b s e q u e n t l y  t h e  a d j o i n i n g  l a n d  was c o n v e y e d  t o  B, 

g i v i n g  him e x c l u s i v e  r i g h t s  o v e r  t h e  p a s s a g e ,  i t  was h e l d  

t h a t  B’ s g r a n t  was i n  d e r o g a t i o n  o f  t h e  p r e v i o u s  g r a n t  t o  

A an d ,  t h e r e f o r e ,  o f  no e f f e c t  a g a i n s t  h im .  ^

EXPRESS UNDERTAKINGS.

A p a r t  f rom  t h e  i m p l i e d  o b l i g a t i o n s ,  t h e  l e s s o r  may 

a l s o  e n t e r  i n t o  e x p r e s s  c o v e n a n t s .  No p a r t i c u l a r  fo rm  o f  

w ords  i s  r e q u i r e d  f o r  m ak ing  s u c h  a c o v e n a n t ,  b u t  w here  

w ords  w i t h  a  f i x e d  m e an in g  a r e  u s e d  i n  t h e  document c r e a t i n g  

t h e  t e n a n c y ,  o r a l  e v i d e n c e  w i l l  n o t  b e  a d m i s s i b l e  t o  e x 

p l a i n  i t  i n  s u c h  a  way a s  t o  mean s o m e t h i n g  d i f f e r e n t  f ro m  

w hat  t h e y  e x p r e s s e d .*1 ~ The u n d e r t a k i n g  o f  t h e  l a n d l o r d  

must n o t  c o n t r a v e n e  t h e  p r o v i s i o n s  o f  an y  e x i s t i n g  e n a c t -  

m en t ;  i f  i t  d o e s ,  i t  w i l l  b e  i l l e g a l  and  u n e n f o r c e a b l e . ’ •

1 4 { .  ^  e. ie x
17, D o rc a s  Qnade & a n o r .  v .  Thomas (1 9 3 2 )  11 N .L .R .  101+,

s u p r a ,  a  c a s e  o f  s a l e  b u t  on t h e  same p r i n c i p l e ,  c f .  t h e  
E n g l i s h  d e c i s i o n  i n  H arm er  v .  J u m b i l  ( N i g e r i a )  T i n  A re a s  
L t d  (1 9 2 1 )  1 Ch. 200 ,  C .A . w here  l a n d  was l e a s e d  f o r  t h e  
e x p r e s s  p u r p o s e  o f  a  m a g a z in e  f o r  e x p l o s i v e s ,  i t  was h e l d  
t h a t  t h e  s u b s e q u e n t  l e s s e e s  o f  a d j o i n i n g  l a n d ,  who ob
t a i n e d  t h e i r  l e a s e  f ro m  a s u c c e s s o r  i n  t i t l e  t o  t h e  l e s 
s o r ,  s h o u l d  be  r e s t r a i n e d  b y  i n j u n c t i o n  f rom  e r e c t i n g  
on t h e i r  l a n d  b u i l d i n g s  w h ic h  w ou ld  h av e  c a u s e d  f o r 
f e i t u r e  o f  t h e  l i c e n s e s  n e c e s s a r y  f o r  s t o r i n g  t h e  e x 
p l o s i v e s .



E v e r y t h i n g  w r i t t e n  on a document c r e a t i n g  a l e a s e  c o n 

s t i t u t e s  t h e  d e e d .  T h e r e f o r e ,  e x c e p t  i n  t h e  W e s te r n  R e g io n ,  

a c o v e n a n t  i s  b i n d i n g  a l t h o u g h  i t  i s  e n d o r s e d  on t h e  d eed

a f t e r  s i g n i n g  b u t  b e f o r e  t h e  s e a l i n g  and  d e l i v e r y .  T h i s  i s
20b e c a u s e  u n d e r  t h e  p r e - 1 9 0 0  E n g l i s h  la w  w h ic h  s t i l l  a p p l i e s  ,

s e a l i n g  an d  d e l i v e r y  o f  a d e e d  w ere  g e n e r a l l y  s u f f i c i e n t  t o

make i t  b i n d i n g ,  w i t h o u t  s i g n i n g .  I n  t h e  W e s te r n  R e g io n ,

h o w ev e r ,  t h e  P r o p e r t y  and  C o n v e y a n c in g  Law,"*" S .  97* (w h ic h

i s  s i m i l a r  t e r m s  t o  S . 73 o f  t h e  E n g l i s h  L . p . a . ,  1925)»  l a y s

down t h a t  s e a l i n g  a l o n e  s h a l l  n o t  b e  deemed t o  be s u f f i c i e n t

b u t  t h a t  e v e r y  p a r t y  who e x e c u t e s  a d eed  a f t e r  t h e  d a t e  o f
2t h e  commencement o f  t h e  Law must  e i t h e r  s i g n  o r  p l a c e  

h i s  mark u p o n  i t  i n  o r d e r  t o  c o m p le te  i t .  I n  t h a t  R e g io n ,  

t h e r e f o r e ,  c o v e n a n t s  i n d o r s e d  u p o n  a d e e d  a f t e r  2 3 r d  A p r i l ,  

1959* m ust  b e  s o  i n d o r s e d  b e f o r e  s i g n i n g .

7/here t h e  l e a s e  c o n t a i n s  an  e x p r e s s  c o v e n a n t  f o r  q u i e t  

en jo y m en t  t h e  i m p l i e d  c o v e n a n t  i s  e x c l u d e d ;  b u t  e v e n  i n  

i t s  u s u a l l y  q u a l i f i e d  fo rm  i t  a f f o r d s  a g r e a t e r  p r o t e c t i o n  

t o  t h e  l e s s e e ,  b e c a u s e ,  u n l i k e  t h e  i m p l i e d  c o v e n a n t  w h ich  

c e a s e s  w i t h  t h e  i n t e r e s t  o f  t h e  l e s s o r ,  t h e  e x p r e s s  u n d e r 

t a k i n g  e n d u r e s  d u r i n g  t h e  w ho le  t e rm  c r e a t e d .  Where t h e  

l e s s e e  i s  d i s t u r b e d  b y  a  p e r s o n  who d o es  n o t  c l a i m  " b y ,  f rom  

o r  u n d e r "  t h e  l e s s o r ,  t h e r e  i s  no b r e a c h  o f  t h e  c o v e n a n t
3

so  a s  t o  r e n d e r  t h e  l i a b l e .

20 .  See C h a p t e r  1 ,  s u p r a .
X. Cap.  100 o f  1959*
2. 2 3 r d  A p r i l ,  1959*
3-



A l th o u g h  ( o n  t h e  p r i n c i p l e s  o f  E n g l i s h  lav/)  t h e r e  

i s  no  i m p l i e d  w a r r a n t y  t h a t  t h e  d e m ise d  p r e m i s e s  a r e  f i t  

f o r  t h e  t e n a n t ’ s r e q u i r e m e n t s  on t h a t  t h e y  w i l l  b e  p u t  and  

k e p t  i n  r e p a i r ,  t h e  l a n d l o r d  may e x p r e s s l y  u n d e r t a k e  t o  

p u t  them i n  a s u i t a b l e  c o n d i t i o n .  S uch  an  u n d e r t a k i n g  

w i l l  b e  i n t e r p r e t e d  a c c o r d i n g  t o  t h e  w ords  u s e d  i n  t h e  l e a s e  

h a v i n g  r e g a r d  t o  t h e  i n t e n t i o n  o f  t h e  p a r t i e s .  The t e n a n t ,  

h o w e v e r ,  may b y  i m p l i c a t i o n  w a iv e  h i s  r i g h t s  u n d e r  t h e  c o 

v e n a n t .  Thus i n  S o g b e s a n  & o r s .  v .  George ^  , a  l a n d l o r d  

b r o u g h t  a n  a c t i o n  a g a i n s t  h i s  t e n a n t  c l a i m i n g  £ 9 ^ * 6 s . 7 d .  

b e i n g  a r r e a r s  o f  r e n t  and  a l s o  r e c o v e r y  o f  t h e  p r e m i s e s .

The t e n a n t  a d m i t t e d  t h e  sum c l a i m e d  l e s s  £ 5 * -  p a i d  s u b 

s e q u e n t  t o  t h e  w r i t  b e i n g  i s s u e d  b u t  c o u n t e r c l a i m e d  f o r  t h e  

sum o f  £ 90 • “ b y  way o f  damages f o r  t h e  l a n d l o r d ’ s b r e a c h  

o f  a  c l a u s e  o f  t h e  l e a s e  w h ich  p r o v i d e d

" t h a t  t h e  l e s s o r  s h a l l  a s  s o o n  a s  p o s s i b l e  and  
w i t h o u t  any d e l a y  w h a t s o e v e r  a t  h i s  own c o s t  
an d  e x p e n s e  c a u s e  any and  a l l  n e c e s s a r y  r e 
p a i r s  and  t h i n g s  t h a t  a r e  now r e q u i s i t e  t o  be
done  i n  o r  t o  t h e  s a i d  p r e m i s e s  t h e  p a r t i c u l a r s  
o f  w h ich  h av e  b e e n  a g r e e d  u p o n  b y  t h e  l e s s e e  
and  h i m s e l f . "

The t e n a n t  v/ent i n t o  o c c u p a t i o n  i m m e d i a t e l y  t h e  l e a s e  was 

e x e c u t e d .  The l e s s o r  e f f e c t e d  no r e p a i r s  b u t  p e r m i t t e d  t h e  

t e n a n t  t o  do c e r t a i n  r e p a i r s  an d  t o  d e d u c t  t h e  c o s t  f rom

t h e  r e n t .  T h i s  was done an d  t h e  t e n a n t  c o n t i n u e d  i n  o c 

c u p a t i o n  w i t h o u t  c a l l i n g  on t h e  l a n d l o r d  t o  c a r r y  o u t  t h e

k . (19U1) 16 N .L .R .  1 0 .



above u n d e r t a k i n g ,  u n t i l  a lm o s t  two y e a r s  a f t e r w a r d s  by  

w hich  t im e h i s  r e n t  was i n  a r r e a r .

At t h e  t r i a l  i t  was s u b m i t t e d  on b t e h a l f  o f  t h e  l a n d 

l o r d  t h a t  t h e  t e n a n t  h a d  made out  no c a s e  on t h e  c o u n t e r c l a i m  

b e c a u s e  b y  h i s  c o n d u c t  he h a d  i n  law  w a iv e d  t h e  e f f e c t  o f  

th e  c l a u s e  r e l a t i n g  t o  t h e  l a n d l o r d ’ s u n d e r t a k i n g .  <

B a k e r ,  J .  h e l d  t h a t  t h e  c l a u s e  meant t h a t  t h e  l a n d l o r d  

s h o u ld  make t h e  p r e m i s e s  r e a s o n a b l y  f i t  f o r  h a b i t a t i o n  b u t  

t h a t  t h e  d e f e n d a n t  t e n a n t  was p r e c l u d e d  f rom  a v a i l in g  h i m s e l f  

o f  t h e  c o v e n a n t  c o n t a i n e d  i n  t h e  c l a u s e ,  w h ic h  t h e  f a c t s  

showed him t o  h av e  w a iv e d .

An e x p r e s s  u n d e r t a k i n g  f o r  r e p a i r s  e n t e r e d  i n t o  b y  t h e  

l a n d l o r d  may im pose  a s i n g l e  o r  c o n t i n u i n g  l i a b i l i t y  on him: 

i . e . ,  he  may e i t h e r  be  u n d e r  an o b l i g a t i o n  t o  p u t  t h e  

p r e m is e s  i n  r e p a i r ,  i n  w h ich  c a s e  t h e r e  c a n  b y  o n l y  one 

b r e a c h  o f  t h e  c o v e n a n t  o r  he may be u n d e r  a d u t y  t o  k ee p  

them i n  r e p a i r ,  i n  w h ich  c a s e  t h e r e  may b e  a  c o n t i n u i n g  

b r e a c h  and  t h e  t e n a n t ’ s r e c o v e r y  o f  damages on one o c c a s i o n  

i s ,  a c c o r d i n g l y ,  no  b a r  upon  an a c t i o n  on t h e  same c o v e n a n t  

on a n o t h e r  o c c a s i o n .  The c l a u s e  i n  S o g b esa n  & o r s .  v .  Georgg* 

was i n t e r p r e t e d  a s  im p o s in g  o n ly  a s i n g l e  l i a b i l i t y  on t h e  

l e s s o r ,  f o r  a s  B a k e r ,  J .  s a i d : -

,fI t  w i l l  be  n o t i c e d  t h a t  th e  l e s s o r  does  
n o t  c o v e n a n t  t o  c o n t i n u e  t o  k e e p  t h e  p r e m i s e s

5. S uu ra



i n  n e c e s s a r y  r e p a i r ,  th e  c o v e n a n t e r  l i m i t i n g  
h i s  u n d e r t a k i n g  t o ,  as  t h e  c l a u s e  s t a t e s ,  
t h i n g s  t h a t  a r e  now r e q u i s i t e  t o  b e  d o n e . 11

As i n  t h i s  c a s e ,  so  i n  a l l  o t h e r  c a s e s :  t h e  e x p r e s s  u n d e r 

t a k i n g  o f  t h e  l e s s o r  w i l l  be  c o n s t r u e d  a c c o r d i n g  t o  t h e  

i n t e n t i o n  o f  t h e  p a r t i e s  a s  shown b y  t h e  words t h e y  h av e  

u s e d .

LIABILI T IES OP THE TENANT.

( a )  Under C us tom ary  Law.

Under  t h e  n a t i v e  law  and  cus tom  t h e  t e n a n t  e x p r e s s l y  

o r  by i m p l i c a t i o n  assumes c e r t a i n  o b l i g a t i o n s  a s  a  r e s u l t  

o f  th e  g r a n t .  The i m p l i e d  o b l i g a t i o n s  r e l a t e  t o  t h e  t e n a n t 1 

u s e  o f  t h e  l a n d  and t h e  p r e v e n t i o n  o f  any  s e r i o u s  m is b e 

h a v i o u r  r e l a t i n g  t o  i t ,  ^  w h ich  m ig h t  p r e j u d i c e  t h e  

g r a n t o r ’ s r e v e r s i o n .

I n  g e n e r a l  t h e  remedy f o r  t h e  t e n a n t ’ s  b r e a c h  o f  a n  

i m p l i e d  o b l i g a t i o n  i s  f o r f e i t u r e  o f  t h e  t e n a n c y ,  o c c a s i o n a l -
g

l y  i n j u n c t i o n  b u t  v e r y  r a r e l y  dam ages .  A t e n a n t ’ s

6 . Wand P r i c e ,  Land T enure  i n  t h e  Y oruba  P r d i i n c e s , p a r a . 8 8 . 
Meek, Land T enure  and Land A d m i n i s t r a t i o n  i n  N i g e r i a , 
pp .  19*0 * 2l5T

7* Chubb, I b o  Land T e n u r e , p a r a . 96; Bohannan ,  T i v  Farm S e t 
t l e m e n t  , p .  37* S i r  S .R .  Menendez, i n  W .A .L .C . , M i n u t e s , 
o f  E v i d e n c e , p a r a . 9 U .  Adegboyega Edun i n  W .A .L .C .  p a r a .  
1 3 ,0 2 9 ;  C h i e f  b a s s e y  Duke E phra im  i n  W .A .L .C . p a r a .  
1 2 ,6 5 0 .  C o n t r a  Wand b r i c e , i b i d . , p a r a s .  77> 67* 1195 
and Me e k ,  i b i d . , p .  2 0 9 .

8 . c f .  T a y l o r ,  J .  i n  Mamodu A lege  v .  Ogundipe  (1 9 5 7 )  W .N . l .R
211. U nder  p r e s e n t  day c o n d i t i o n s  i f  t h e  i n j u r y  c a n  be
co m p en sa ted  f o r  i n  money, damages may be  aw ard ed :
Asaph a v .  Emovboyan & o r s .  (1959)  W .N .L .R .  1 2 1 .



m i s b e h a v i o u r  may b e  one o f  t h e  two c a t e g o r i e s : -

( i )  W ro n g fu l  a c t s  n o t  r e l a t i n g  to  l a n d .

( i i )  W ro n g fu l  a c t s  r e l a t i n g  t o  l a n d  an d  i n c o n s i s t e n t  

w i t h  t h e  g r a n t .

The most u s u a l  w r o n g f u l  a c t s  n o t  r e l a t i n g  t o  l a n d  a r e  -

( a )  I n s u l t i n g  b e h a v i o u r ,

(b )  P o l i t i c a l  o r  c r i m i n a l  o f f e n c e s .

( a )  I n s u l t i n g  b e h a v i o u r  i s  n o t  b y  i t s e l f - a  b r e a c h  o f  t h e  

i m p l i e d  o b l i g a t i o n  o f  t h e  t e n a n t  b u t  i t  may d e s t r o y  t h e  

g o o d w i l l  w h ic h  i s  t h e  b a s i s  o f  t h e  g r a n t .  I f  t h e  g o o d w i l l  

c e a s e s  t o  e x i s t  t h e  l a n d l o r d  may, i n  t h e  c a s e  o f  a  s h o r t -  

- t e r m  t e n a n c y  o f  i n d e f i n i t e  d u r a t i o n ,  demand b a c k  t h e  l a n d .  

I f  t h e  g r a n t  i s  f o r  a l o n g - t e r m  p u r p o s e ,  mere i n s u l t i n g  b e 

h a v i o u r  w i l l  n o t  e n t i t l e  t h e  l a n d l o r d  t o  a s k  t h e  t e n a n t  t o  

g i v e  up  p o s s e s s i o n .  F u r t h e r ,  u n d e r  m odern  c o n d i t i o n s  w here  

c u s to m a r y  g r a n t s  a r e  made i n  c o n s i d e r a t i o n  o f  some m o n e ta ry  

p ay m e n t ,  t h e  g r a n t o r  c a n n o t  d e t e r m i n e  t h e  t e n a n c y  b e c a u s e  

o f  t h e  t e n a n t ’ s m i s b e h a v i o u r  t o w a r d s  h im .

( b )  P o l i t i c a l  o r  C r im i n a l  O f f e n c e s . Some w r i t e j s ^  and  c o u r t  

w i t n e s s e s  h o l d  t h e  v iew  t h a t  i t  i s  a  b r e a c h  o f  t h e  t e rm s  

o f  t h e  t e n a n c y  f o r  t h e  g r a n t e e  t o  commit a p o l i t i c a l  o r  

c r i m i n a l  o f f e n c e  i n  t h e  community o f  t h e  g r a n f o r  a n d  t h a t

9 .  e g .  Ward F r i c e , o p . c i t . , p a r a s  77> 8 5 /  87*

1 0 .  See e g .  Tew,- J .  i n  O shod i  v .  I n a s a , Lagos  S u i t  N o .296 
o f  1925* c i t e d  b y  Graham P a u l ,  J .  i n  A shopbon  v .  S a id u  
O dun tan  (1 9 3 5 )  12 N#l . R .  7*
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p e r s i s t e n t  r e p e t i t i o n  o f  s u c h  o f f e n c e s  w i l l  r e s u l t  i n  f o r 

f e i t u r e  o f  t h e  t e n a n c y .  T h i s  v iew  i s  i n c o r r e c t  b e c a u s e  w hat  

a c t u a l l y  happened i n  s u c h  c a s e s t h a t  t h e  t e n a n t  f e s  

p u n i s h e d  b y  c o n f i s c a t i o n  o f  h i s  l a n d  -  u s u a l l y  t h e  o n l y  a s 

s e t s  he  p o s s e s s e d  f o r  p a y i n g ' s  f i n e .  More u s u a l l y  he. was 

e x p e l l e d  from* t h e  g r a n t o r ’ s  community  t h e r e b y  m aking  i t  

i m p o s s i b l e  f o r  him t o  b e  a b l e  t o  u s e  t h e  l a n d .  Itv&ss t h e  

n o n - u s e r  r e s u l t i n g  f rom  t h e  e x p u l s i o n ,  n o t  t h e  p o l i t i c a l  

o r  c r i m i n a l  o f f e n c e  o f  t h e  t e n a n t ,  t h a t  i s  t h e  b r e a c h  w h ich  

w i l l  l e a d  t o  f o r f e i t u r e .  A c r i m i n a l  o f f e n c e  may, h o w e v e r ,  

amount t o  d e f i l e m e n t  o f  t h e  l a n d ,  an d ,  t h e r e f o r e ,  a b r e a c h  

o f  t h e  t e n a n t ’ s o b l i g a t i o n .

( i i ) W ro n g fu l  a c t s  r e l a t i n g  t o  l a n d  and  i n c o n s i s t e n t  w i t h

t h e  g r a n t .

From w hat  h a s  b e e n  s a i d  so  f a r ,  i t  i s  o b v io u s  t h a t  

f o r  a t e n a n t  t o  b e  g u i l t y  o f  b r e a c h  o f  t h e  c u s to m a r y  o b l i 

g a t i o n  im p o s ed  b y  t h e  g r a n t ,  h i s  w r o n g f u l  a c t  must ” t o u c h  an d  

c o n c e r n ” t h e  l a n d  -  i t  must  r e l a t e  t o  t h e  t e n a n c y  as  s u c h  

and  n o t  m e r e l y  t o  t h e  t e n a n t  a s  a  member o f  t h e  p o l i t i c a l  

o r  s o c i a l  g r o u p .  F u r t h e r ,  t h e  w r o n g f u l  a c t  m us t  b e  o f  a 

s u b s t a n t i a l  n a t u r e ,  o r  a s  t h e  Y o ru b a s  p u t  i t ,  must  amount 

t o  b u b u r g  w h ic h  means a g r o s s  w r o n g . ^  A c t s  o f  t h i s  n a t u r e  

ircLude t h e  f o l l o w i n g :

1 .  Abandonment o f  t h e  l a n d .

1 1 .  C h i e f  S l e t u  Qhibo v .  Sedy  S a l a k o  & Ogushan ( l 8 8 2 )  
W .A .L .C .» 523-



2 .  D e f i l e m e n t  o f  t h e  l a n d .

3 .  D e n i a l  o f  th e  g r a n t o r ’ s  t i t l e .

h .  S u b l e t t i n g - o r  a s s ig n m e n t  w i t h o u t  t h e  g r a n t o r ’ s p e r m i s 

s i o n .

5 .  U s ing  t h e  l a n d  f o r  a p u r p o s e  d i f f e r e n t  f rom  t h a t  f o r  

which  i t  was g r a n t e d .

6 .  Wanton w a s t e .

7 .  A s s e r t i n g  r i g h t s  o v e r  economic t r e e s  n o t  p l a n t e d  b y  

t h e  t e n a n t .

8 .  I n  a l i m i t e d  number o f  c a s e s ,  w i t h h o l d i n g  o f  c u s to m a r y  

d u e s .

1 .  Abandonment o f  t h e  l a n d . I t  i s  a b r e a c h  o f  t h e  i m p l i e d  

o b l i g a t i o n  u n d e r  which  t h e  g r a n t  was made f o r  t h e  t e n a n t  t o  

abandon t h e  l a n d .  Where he  comes f rom  a d i s t r i c t  d i f f e r e n t  

from t h a t  o f  t h e  g r a n t o r  he  i s ,  as  C o le  s a y s ,

11 a c c e p t e d  by  t h e  l o c a l  community  a s  one o f  
t h e m s e l v e s  -  i f  he c a r e s  t o  i d e n t i f y  h im 
s e l f  . w i t h  them, b u t  o n ly  so  l o n g  a s  he 
does  so  i d e n t i f y  h i m s e l f .  -As s o o n  as  he  
c e a s e s  t o  do so  b y  d e p a r t i n g  f ro m  them 
w h a te v e r  r i g h t s  he may h av e  b e e n  g r a n t e d  
by  t h e  community im m e d ia te ly  a n d  a u t o 
m a t i c a l l y  c e a s e . ” 12

I t  i s  e s s e n t i a l  t h a t  a man t o  whom l a n d  h a s  b e e n  g r a n t e d  

s h o u ld  u s e  i t ;  t h e r e f o r e ,  i n  the  c a s e  o f  a n  a g r i c u l t u r a l  

t e n a n c y ,  ’’s h o u l d  t h e  g r a n t e e  ce ase  t o  c u l t i v a t e  t h e  l a n d ,

12. C o le ,  R e p o r t  on Land  T enure ,  N i g e r  P r o v i n c e , p a r a . 33*} 
c f .  N i g e r , paraTT-1#



op abandon i t ,  a l l  h i s  r i g h t s  t h e r e i n  an d  d e t e r m i n e d . 11 ^  

As i n t e r p r e t e d  by  t h e  CoiErt, t h e  q u e s t i o n  w h e t h e r  

a g r a n t e e  h a s  abandoned  t h e  l a n d  i s  a q u e s t i o n  o f  f a c t  

d ep e n d in g  on th e  e v i d e n c e  a v a i l a b l e  i n  e a c h  p a r t i c u l a r  

c a s e .  The i n t e n t i o n  o f  t h e  t e n a n t ,  t h e  r e a s o n  f o r  an d  

t h e  c i r c u m s t a n c e s  s u r r o u n d i n g  h i s  a b s e n c e ,  t o g e t h e r  w i t h  

t h e  l e n g t h  o f  t im e  he l e f t  t h e  l a n d  u n u s e d ,  a r e  r e l e v a n t  

f a c t o r s  t o  be t a k e n  i n t o  c o n s i d e r a t i o n .  F o r  e x a m p le ,  i n  

B a i l i e  & o r s .  v .  O f f i o n g  & o r s . , ^  t h e  d e f e n d a n t s  h a d  

o b t a i n e d  a d e c l a r a t i o n  o f  t i t l e  t o  a p i e c e  o f  l a n d  i n  

1913 b u t  s u b j e c t  t o  t h e  o c c u p a t i o n  r i g h t s  o f  t h e  p l a i n 

t i f f s .  I n  1917 t h e  p l a i n t i f f ,  B a i l i e ,  h a d  c e a s e d  t o  r e 

s i d e  on t h e  l a n d  and commenced to  e r e c t  a b u i l d i n g  t h e r e 

on  c l a im in g  t h a t  t h e  p l a i n t i f f  h a d  abandoned  t h e  compound 

and  t h a t  t h e y  were e n t i t l e d  t o  resume p o s s e s s i o n .  I t  was 

a d m i t t e d  t h a t  i f  abandonment was p r o v e d  t h e  d e f e n d a n t s  

hsid ev e ry  r i g h t  t o  r e - e n t e r .  Ba i i x e  s t a t e d  t h a t  he  l e f t  

h i s  house and went t o  l i v e  e l s e w h e r e  b e c a u s e  b e  was i l l ,  

bu.t t h a t  he a lw ays  i n t e n d e d  t o  r e t u r n  t o  t h e  l a n d .  He 

e x p l a i n e d  t h a t  he  h ad  a l l o w e d  h i s  h o u se  t o  f a l l  down

1 3 .  p e r __Smalman S m i th ,  J .  ( a s  he t h e n  was) i n  A.iose v .  
The^Queen1 s A.dvocate & o r s . (1892)  R . C . J .  a t  p.U7* 
c f .  Omovaka Ovie v .  O m o r io b o k i rh ie  & o r s . ( 1 9 5 7 )
W. N .L .E .  169 . See a l s o  Meek. Land T enure  an d  Land  
A d m i n i s t r a t i o n  i n  N i g e r i a , p .  209; G re e n ,  Land 
Tenure i n  an  Ib o  V i l l a g e , p . 32; Chubb, I b o  Land 
T e n u r e , p a r a .  92.

u p .  ( 1923 ) 5 H .L .R .  2 8 .



b e c a u s e  he i n t e n d e d  t o  b u i l d  a new an d  b e t t e r  o n e .  The 

D i v i s i o n a l  C o u r t  fo u n d  t h a t  h e  had  no i n t e n t i o n  t o  a b a n 

don th e  l a n d  an d  gave judgment i n  h i s  f a v o u r .  On a p p e a l  

t o  t h e  F u l l  C o u r t ,  C o u n se l  f o r  t h e  l a n d l o r d s  a r g u e d  t h a t  

t h e  p l a i n t i f f * s  p e r m i t t i n g  h i s  house  t o  f a l l  down was 

c o n c l u s i v e  e v i d e n c e  o f  abandonment on w h ic h  t h e  l o w e r  

C o u r t  w ould  h a v e  fo u n d  f o r  t h e  d e f e n d a n t  r e g a r d l e s s  o f  

t h e  i n t e n t i o n  o f  t h e  p l a i n t i f f .  The C o u r t  r e j e c t e d  t h i s  

a rgum ent  and h e l d ,  a f f i r m i n g  t h e  D iv i s i o n  a l  C o u r t ,  t h a t  

t a k i n g  a l l  t h e  s u r r o u n d i n g  c i r c u m s t a n c e s  i n t o  c o n s i d e r a 

t i o n ,  t h e r e  h a d  b e e n  no abandonment o f  t h e  l a n d .

T h i s  d e c i s i o n  r e v e a l s  t h a t  t h e  i n t e n t i o n  f o r  t h e

a b s e n c e ,  n o t  t h e  mere f a c t  o f  i t ,  i s  p a ram o u n t  i n  d e c i d i n g

w h e th e r  t h e  g r a n t e e  h a s  abandoned  t h e  l a n d .  The t e n a n t ’ s

ab s e n c e  f o r  a c o n s i d e r a b l e  t im e  r a i s e s  a p r e s u m p t i o n ,  b u t

- n l y  a r e b u t t a b l e  p r e s u m p t i o n ,  o f  ab an d o n m e n t .  I n  t h e  
15F u l l  C o u r t  , Combe, C . J .  a d m i t t e d  t h e  p r i n c i p l e  o f  t h e  

l a n d l o r d  r e t a k i n g  p o s s e s s i o n  or, abandonm ent  b y  t h e  t e n a n t

b u t  he  t h o u g h t  t h a t  t h e r e  m igh t  be some e x c e p t i o n s  t o  t h e

f u l e .  The l e a r n e d  C#J .  t h e n  went on t o  s a y ,

"However t h a t  may b e ,  I  e n t i r e l y  a g r e e  w i t h  
t h e  l e a r n e d  Judge  i n  the  C o u r t  b e lo w  t h a t  
s u c h  n a t i v e  law  and  custom d o e s  n o t  a p p l y  
when, a s  i n  t h i s  c a s e ,  a n a t i v e  h a s  b e e n  
g r a n t e d  f o r  h i s  ov/n o c c u p a t i o n  a d e f i n e d  
a r e a  on w hich  he was e n t i t l e d  t o  b u i l d  a s  
many h o u s e s  as  he may w is h ,  o r  w h ic h  h e  may

15. i . e .  i n  B a i l i e  & o r s .  v .  O f f io n g  & o r s . s u p r a .



u s e  f o r  any o t h e r  p u r p o s e  i n  c o n n e c t i o n  w i t h
h i s  o c c u p a t i o n  o f  a compound i n  a to w n ,  w i t h 
o u t  o b t a i n i n g  t h e  p e r m i s s i o n  o f  t h e  owner o f
t h e  l a n d . "  16

W ith  r e s p e c t ,  i t  w i l l  n o t  be  i m p o s s i b l e  t o  t h i n k  o f  p a r 

t i c u l a r  c i r c u m s t a n c e s  u n d e r  w h ic h  e x c e p t i o n s  t o  t h e  r u l e  

c o u l d  e x i s t ,  b u t  i t  i s  s u b m i t t e d  t h a t  t h e  d i c tu m  h e r e  i s  

a m i s - s t a t e m e n t  o f  t h e  n a t i v e  la w  an d  c u s to m ,  The a u t h o 

r i t i e s  a n d  t h e  g e n e r a l  p r a c t i c e  o f  t h e  p e o p l e  a g r e e  

on t h e  l e g a l  p r i n c i p l e :  i f  t h e  t e n a n t  c a n  be  shown t o

h av e  ab an d o n ed  t h e  l a n d ,  he  l o s e s  h i s  r i g h t s  t h e r e i n .

I t  i s  f o r  t h e  l a n d l o r d  t o  p r o v e  ab an d o n m n e t .  I n  B a i l i e
1 A& o r s .  v .  O f f i o n g  and  o r s .  t h e  l a n d l o r d  f a i l e d  t o  

p ro v e  n o t  o n ly  t h e  f a c t  o f  abandonm ent  b u t  a l s o  t h e  i n 

t e n t i o n  t o  a b a n d o n  and  t h e  d i c tu m  o f  t h e  l e a r n e d  C . J # 

s h o u l d  n o t  b e  t a k e n  t o  h a v e  a l t e r e d  t h e  p r i n c i p l e .

2 .  D e f i l e m e n t  o f  t h e  l a n d . A t e n a n t  may commit a b r e a c h  

o f  t h e  t e r m s  o f  h i s  g r a n t  i f  he  d e f i l e s  t h e  l a n d  g r a n t e d  

t o  h im  o r  i f  h e  a l l o w s  i t  t o  r e m a i n  u n p u r i f i e d  when a 

t h i r d  p a r t y  h a s  d e f i l e d  i t .  Some a c t s  a r e  f o r b i d d e n  t o  

be  done on c e r t a i n  t y p e s  o f l p r e m i s e s  and  I f  t h e y  a r e  done 

on u n a u t h o r i s e d  p l a c e s  t h e  l a n d  on w h ich  t h e y  a r e  done i s

1 6 .  I b i d . ,  a t  p . 30
17* See n o t e d  12 & 13> a n t e , an d  a l s o  B a sd en ,  N i g e r  I b o s , 

p . 263; W .A .L .C . , p a r a .  1 0 ,0 3 0 ;  C o l e ,  Z a r i a ,  p a r a . 121;  
DEvamba v .  Holmes (192U) 3 N .L .R .  8 3 *t B e r k e l e y ,  J .  
C h i e f  E t im  v .  “C h i e f  Eke (1 9 U l)  16 N .L jR .  k3f  a t  p . 56 ,  
K a n t i n d a l e ,  J .

1 8 .  SuDra.



c o n s i d e r e d  t o  "be d e f i l e d .  F o r  e x a m p le ,  among t h e  Ungwe, 

n e a r  A b u ja  E m i r a t e ,  i n  N o r t h e r n  N i g e r i a , ^  i t  was f o r 

b i d d e n  by  c u s to m  t o  a l l o w  a woman t o  g i v e  b i r t h  t o  a 

c h i l d  on  f a r m  l a n d  o r  f o r  a man t o  d i e  i n  t h e  b u s h  e v e n  

i f  t h e  b i r t h  o r  d e a t h  was ac c id e n ta l*  Such  e v e n t  was 

e x p e c t e d  t o  t a k e  p l a c e  i n  t h e  h o u se  an d  i f  t h e  r u l e  was 

b r o k e n  t h e  f a m i l y  r e s p o n s i b l e  f o r  t h e  b r e a c h  w ou ld  h a v e  

t o  pay  one ram, one h e n ,  an d  one b a s k e t  t o  t h e  C h i e f  -  t h e  

J a r k i n  T s a f i  -  i n  o r d e r  t h a t  t h e  f a rm  l a n d  o r  t h e  b u s h  

m ig h t  be c l e a n s e d *  I f  t h i s  was n o t  done t h e  f a rm  on w h ich  

t h e  b i r t h  o r  d e a t h  t o o k  p l a c e  i s  c o n s i d e r e d  u n f i t  f o r  

f a r m i n g .  I t  w as ,  t h e r e f o r e ,  o b l i g a t o r y  on a  t e n a n t  o f  t h e  

l a n d  on v /hich s u c h  e v e n t  t o o k  p l a c e  t o  s e e  t h a t  i t  was 

c l e a n s e d .

I n  Oba, a n  I b o  town i n  E a s t e r n  N i g e r i a ,  i t  was a 

d e f i l e m e n t  o f  t h e  l a n d  f o r  a p e r s o n  t o  commit s u i c i d e  by  

h a n g i n g .  I f  s u c h  a m i s f o r t u n e  t o o k  p l a c e  p r o p i t i a t o r y  

s a c r i f i c e s  must  be  o f f e r e d  and  u n l e s s  t h e y  w ere  o f f e r e d  

t h e  l a n d  w ou ld  b e  u n f i t  f o r  human o c c u p a t i o n .  A t e n a n t  

who a l l o w e d  s u c h  a d e f i l e m e n t  to, go u n c l e a n s e d  was i n  b r e a c h  

o f  h i s  c u s to m a r y  o b l i g a t i o n s  and  l i a b l e  t o  e v i c t i o n .

Some t y p e s  o f  c r i m i n a l  o f f e n c e s  a r e  r e g a r d e d  a s  d e f i 

l e m e n t  o f  t h e  l a n d  -  a s  a f r o n t a l  a s s a u l t  on t h e  K a r t h -  

-G o d d e ss  r e s p o n s i b l e  f o r  t h e  f e r t i l i t y  o f  t h e  l a n d .  Such



a n  o f f e n c e  i s  an  a b o m i n a t i o n  and  i f  i t  i s  n o t  p u r g e d  t h e  

l a n d  w i l l  b e  i n f e r t i l e  and  c r o p s  and  men may p e r i s h .  The 

t e n a n t ,  l i k e  members o f  t h e  g r o u p ,  i s  u n d e r  a n  o b l i g a t i o n  

t o  s e e  t h a t  t h e s e  o f f e n c e s  a r e  n o t  c o m m i t t e d .  The o f f e n c e s  

i n c l u d e  i n c e s t ,  r a p e ,  and  t h e  k i l l i n g  o f  a t o t e m  a n i m a l .

3* D e n i a l  o f  t h e  l a n d l o r d ’ s Tit le  ^

C u s to m ary  g r a n t s  b e i n g  i n  t h e i r  o r i g i n  o f  a n  o r a l  n a 

t u r e ,  e v e r y  c a r e  was t a k e n  t o  s e e  t h a t  t h e  g r a n t o r d i d  n o t  

l o s e  h i s  i n t e r e s t  i n  t h e  l a n d  b y  t h e  t e n a n t  a s s e r t i n g

a b s o l u t e  r i g h t s  o v e r  t h e  l a n d  o r  s e t t i n g  up  s u c h  r i g h t s
20i n  a t h i r d  p a r t y ,  a d v e r s e  t o  t h e  g r a n t o r .  I f  a  t e n a n t

d e n i e s  t h e  l a n d l o r d 1s t i t l e  he  com mits  a b r e a c h  o f  t h e

i m p l i e d  c o n d i t i o n  w h ich  i s  t h e  b a s i s  o f  t h e  g r a n t  and  t h e
2 0al a n d l o r d  w i l l  b e  e n t i t l e d  t o  f o r f e i t  t h e  g r a n t .  The

e s s e n s e  o f  t h e  m a t t e r  i s  t h a t  t h e  t e n a n t  h a s  a f f i r m a t i v e l y  

s e t  up t i t l e  i n  h i m s e l f  o r  i n  some one e l s e  o t h e r  t h a n  th e  

l a n d l o r d .  The c u s to m a r y  r u l e  on t h i s  m a t t e r  i s  n o t  d i f 

f e r e n t  f rom  t h e  r u l e  o f  t h e  g e n e r a l  lav/ o r  t h e  l a w  o f  

E n g l a n d .  A t e n a n t ’ s r e f u s a l  t o  g i v e  up  p o s s e s s i o n  when he 

i s  a s k e d  t o  do s o  b y  t h e  l a n d l o r d  d o es  n o t  c o n s t i t u t e  a 

d e n i a l  o f  t h e  g r a n t o r ’s  t i t l e  ^ u n l e s s  by  s o  r e f u s i n g  he 

a l s o  a s s e n t s  t h a t  someone e l s e  i s  h i s  l a n d l o r d .

2 0 .  Y/ard P r i c e ,  o p .  c i t . ,  p a r a  85*
2 0 a .  Q n is iw o  v .  F a g b e n ro  (195U) 21 N .L .R .3  an d  t h e  a u t h o 

r i t i e s  c i t e d  t h e r e i n .
1 .  S u r a k a t u  Lawani v .  Tade.yo & a n o r . (19^!-)  10 W.A.C.A. 3 $ .



Where a  t e n a n t  commits  a  b r e a c h  of* t h i s  u n d e r t a k i n g  

f o r f e i t u r e  i s  \ i n c u r r e d ,  b u t  f o r f e i t u r e  i s  n o t  a u t o m a t i c ;  

t h e  l a n d l o r d  must  do some u n e q u i v o c a l  a c t  t o  show t h a t  he 

i n t e n d s  t o  r e - e n t e r  an d  d e t e r m i n e  t h e  t e n a n c y .  As th e  

W.A.C.A. c o r r e c t l y  o b s e r v e d  i n  S u r a k a t u  Law ani  v .  T a d e y o r  

and  a n o r . ~̂

" t h e r e  i s  no s u c h  t h i n g  a s  a u t o m a t i c  f o r f e i t u r e ;  
m i s b e h a v i o u r  d oes  n o t  a u t o m a t i c a l l y  i n v o l v e  
f o r f e i t u r e ,  i t  m e r e l y  makes t h e  c u l p r i t  
l i a b l e  t o  f o r f e i t u r e  a t  t h e  w i l l  o f  t h e  o v e r 
l o r d ,  w h ic h ,  n o w ad ay s ,  i f  r e s i s t e d  c a n  o n l y  
b e  e n f o r c e d  b y  r e f e r e n c e  t o  t h e  g o u r t s . "  2

Among t h e  I b o s  and  t h e  Y o ru b a s  t h e  l a n d l o r d  m a n i f e s t s  h i s  

i n t e n t i o n  t o  f o r f e i t  t h e  g r a n t  b y  s t i c k i n g  a k n o t t e d  o i l  

p a l m - l e a f  ^ on t h e  l a n d ,  o r  b y  p l a c i n g  some f e t i s h  t h e r e  

t o  show t h a t  t h e  l a n d  i s  c l o s e d  t o  t h e  t e n a n t .

I f  f o r f e i t u r e  h a s  b e e n  i n c u r r e d  t h e  l a n d l o r d  m us t  t a k e  

a l l  r e a s o n a b l e  s t e p s  t o  o b t a i n  h i s  remedy a t  o n c e ;  i f  he 

f a i l s  t o  a c t  q u i c k l y  an  i m p l i c a t i o n  w i l l  a r i s e  t h a t  he  

h a s  condoned  t h e  t e n a n t ! s m i s b e h a v i o u r  and  t h e  c o u r t s  w i l l ,  

on t h e  g r o u n d s  o f  e q u i t y ,  r e f u s e  h i s  c a l l i n g  i n  a i d  p r i n c i 

p l e s  o f  n a t i v e  l a w ,  m e re ly  f o r  t h e  p u r p o s e  o f  b o l s t e r i n g
5up  a s t a t e  c l a i m .

T T T i g W O  10 t t .A .C .A .3 7 «  ~~

2 .  i b i d , a t  p .  39*
3* Meek, Law a n d  A u t h o r i t y  i n  a N i g e r i a n  T r i b e , p . 228;

J i n a d u  O kuno la  v .  T o r i o l a  (1957J  W .N .L .P .  9 .
1+. E sh u g b a y i  O l o t o  v .  Lawody & o r s . (190U) W .A .L .C .  p . 523;

1 N .L .R .  5 7 .
5* T>er Webber J ,  i n  Akpan Awo v .  Cookey Gam (1913^  2 N .L .R .  

100.



373.

6I n  I  wok Owume v ,  I nyanpc a t e n a n t  who h a d  "been o c 

c u p y in g  a p i e c e  o f  l a n d  i n  C a l a b a r  P r o v i n c e  o f  E a s t e r n  

N i g e r i a  f o r  some t e n  y e a r s  a n d  m ore ,  a l l e g e d  t h a t  he  h a d

b r o u g h t  t h e  l a n d  o u t r i g h t  f ro m  t h e  h e a d  o f  t h e  l o c a l  com

m u n i ty  • I t  was h e l d  by  C a r e y ,  J . ,  r e v e r s i n g  t h e  P r o v i n 

c i a l  C o u r t ,  t h a t  he  h a d  n o t  b y  t h i s  a l l e g a t i o n  s o  im pugned

t h e  l a n d l o r d ’ s t i t l e  a s  t o  r e n d e r  h i m s e l f  l i a b l e  t o  f o r 

f e i t  t h e  h o l d i n g .  I n  c o n s i d e r i n g  w h e t h e r  o r  n o t  f o r f e i t u r e  

was i n c u r r e d  t h e  l e a r n e d  J u d g e  o b s e r v e d  t h a t

"What t h e  a p p e l l a n t .  ^ o b t a i n e d  f rom  t h e  l a n d -  
- o w n e rs  was t h e  c u s to m a r y  n a t i v e  t i t l e  t o  u s e  
t h e  l a n d  f o r  a n  u n l i m i t e d  t i m e ,  s u b j e c t  t o  
t h e  o b s e r v a n c e  o f  n a t i v e  lav/ and  cus tom  i n
s u c h  m a t t e r s .  He u n s u c c e s s f u l l y  t r i e d ,  as
t h e  P r o v i n c i a l  C o u r t  was j u s t i f i e d  i n  f i n d i n g ,  
t o  a c q u i r e  w ha t  he  c o n s i d e r e d  t o  b e  a b e t t e r  
t i t l e  b y  p u r p o r t i n g  t o  buy  t h e  l a n d  f rom  t h e  
h e a d  c h i e f .  The e v i d e n c e  i n  t h e  r e c o r d  an d  
t h e  p r i n c i p l e s  l a i d  down i n . t h e  r e p o r t e d  
c a s e s  do n o t  i n  my o p i n i o n  e s t a b l i s h  t h a t  b y  
so  d o in g  t h e  a p p e l l a n t  f o r f e i t e d  h i s  r i g h t  t o  
occupy t h e  l a n d  o r  r e n d e r e d  h i m s e l f  l i a b l e  t o  
pay  c o m p e n s a t i o n . " 8

r a t i o  o f  t h i s  c a s e  i s  t h a t  t h e  t e n a n t ’ s p u r p o r t e d  

o f  a b s o l u t e  i n t e r e s t  i n  t h e  l a n d  a n d  t h e  c l a i m  o f  

h i m s e l f  do n o t  c o n s t i t u t e  a b r e a c h  o f  t h e  o b l i g a 

t i o n .  T h i s  i s  a c o r r e c t  a p p l i c a t i o n  o f  t h e  c u s to m a r y  p r i n 

c i p l e  b e c a u s e  t h e  t e n a n t  was a c t i n g  u n d e r  a m i s t a k e  o f

f a c t ;  a c u s t o m a r y  t r i b u n a l  w i l l  n o t  n o r m a l l y  h o l d  h im

6. (1931) 10 N.L.R. 111.
7 f i . e .  t h e  t e n a n t .
8 .  a t  p .  1 1 2 .

The 

p u r c h a s e  

t i t l e  i n



g u i l t y  o f  b r e a c h  th o u g h  i t  w i l l  d e c l a r e  t h e  p u r p o r t e d  s a l e  

i n v a l i d  and  o r d e r  th e  h e a d  t o  r e p a y  t h e  t e n a n t  w h a t e v e r  i s  

p a i d  as t h e  p u r c h a s e  p r i c e .  To be l i a b l e ,  t h e  t e n a n t  m u s t ,  

i n  n a t i v e  la w ,  b e  aware o f  what he was d o i n g  i n  d e n y in g  

th e  g r a n t o r ’ s t i t l e :  he w i l l  be a c t i n g  more o r  l e s s  c o n -

tu m e n eo u s ly  i n  d e f i a n c e  o f  th e  l a n d l o r d .  U n l i k e  E n g l i s h  

law where a t e c h n i c a l  e r r o r  i n  p l e a d i n g s  b y  t h e  t e n a n t ’ s 

Counsel  c o u l d  be  a t t r i b u t a b l e  t o  t h e  t e n a n t  h i m s e l f ,  c u s 

tomary law  w i l l  n o t  h o l d  him l i a b l e  i f  h i s  s t a t e m e n t  was 

made i n a d v e r t e n t l y .  Thus ,  a s t a t e m e n t  made b y  an  o l d  man 

i n  c r o s s - e x a m i n a t i o n  when g i v i n g  e v i d e n c e  i n  f a v o u r  o f  h i s  

son  v/ho was f i g h t i n g  a q u i t e  u n j u s t i f i e d  c l a i m  t o  e j e c t  

him i n  a s u i t  t o  which  t h e  l a n d l o r d  was p r i v y ,  does  n o t  

amount t o  a d e n i a l  o f  t h e  l a n d l o r d ’ s t i t l e . ^  T h i s  i s  

becau se  " a  p o s s i b l y  an g ry  o r  c o n f u s e d  a n s w e r  o f  an  o l d

man e x a s p e r a t e d  by  c r o s s - e x a m i n a t i o n  i n  t h e  c o u r s e  o f  an
a

unfounded  l i t i g a t i o n  b r o u g h t c a g a i n s t  h i s  s o n "  ^ was n o t  

mads w i l f u l l y  t o  p r e j u d i c e  h i s  g r a n t o r ’ s  r e v e r s i o n a r y  

r i g h t s .

F o r  t h e  p e r s o n  c l a i m i n g  t h a t  h i s  t i t l e  h a s  b e e n  d e 

n i e d  t o  s u c c e e d  i n  t h e  a c t i o n ,  i t  must b e  p r o v e d  t h a t  he 

has  a p r e s e n t  v e s t e d  r e v e r s i o n a r y  i n t e r e s t  i n  t h e  p r e 

m ises ,  n o t  m e re ly  a hope o f  o b t a i n i n g  s u c h  i n t e r e s t .  A

9. o e r  Graham P a u l ,  J. in Ashogbun v. Qduntan (1935) 
12 N .L .R .  7 .



s o n  who i s  s u i  j u r i s  h a s  no s u c h  i n t e r e s t  i n  t h e  l a n d  

h e l d  b y  h i s  f a t h e r  a s  l o n g  as  t h e  f a t h e r  i s  a l i v e .  S i 

m i l a r l y ,  a l t h o u g h  b y  n a t i v e  la w  and  cu s to m  a man who made 

a n  o u t r i g h t  t r a n s f e r  o f  t h e  l a n d  he h e l d  p r i v a t e l y  h a s  a

hope  t h a t  i t  m ig h t  e s c h e a t  t o  h im i n  t h e  e v e n t  o f  t h e
10t r a n s f e r e e  d y in g  i n t e s t a t e  an d  w i t h o u t  a n  h e i r ,  s u c h  

a t r a n s f e r o r  c a n n o t  b r i n g  a n  a c t i o n  f o r  d e n i a l  o f  h i s  

t i t l e  b e c a u s e  he h a s  no l o n g e r  any  p r e s e n t  v e s t e d  r e 

v e r s i o n a r y  i n t e r e s t  t o  s u p p o r t  t h e  a c t i o n . ^

E ven  i f  t h e  t e n a n t  h a s  d e n i e d  t h e  l a n d l o r d ’ s t i t l e ,  

t h e  l a n d l o r d  m ust  s p e c i f i c a l l y  p l e a d  c u s to m a r y  l a w  and  

he may n e v e r t h e l e s s  l o s e  h i s  c l a i m ,  n o t w i t h s t a n d i n g  s u c h  

p l e a d i n g ,  i f  i t  b e  f o u n d  f rom  t h e  c i r c u m s t a n c e s  t h a t  h i s

r e l a t i o n s h i p  w i t h  t h e  t e n a n t  i s  g o v e r n e d  b y  t h e  g e n e r a l
_  12

law  o r  b y  t h e  law  o f  E n g l a n d .

Where f o r f e i t u r e  h a s  b e e n  i n c u r r e d  on t h i s  g r o u n d  t h e  

H igh  C o u r t ,  l i k e  a  c u s to m a r y  t r i b u n a l ,  may, i n  i t s  e q u i 

t a b l e  j u r i s d i c t i o n ,  g r a n t  r e l i e f  a g a i n s t  f o r f e i t u r e .  On 

g ro u n d s  o f  c o n v e n i e n c e  a s  o f  e q u i t y  e v i c t i o n  i s  r a r e l y

o r d e r e d  w here  t h e  g r a n t e e  h a s  b e e n  i n  o c c u p a t i o n  o f  t h e
13l a n d  f o r  a  l o n g  t i m e .

1 0 .  E s s i e n  v .  D uncan  (1 9 5 6 )  2 W .A.L.H. 155> (G hana)  b u t  t h e  
p r i n c i p l e  i s  t h e  same i n  N i g e r i a .

H *  A y i s i  v .  S a k y ia m a b e a  (1 9 5 7 )  3 W .A.L .R .  92,  Ghana;  b u t
t h e  same p r i n c i p l e  a p p l i e s  i n  N i g e r i a .

12 .  B ashua  v / O d u n g ; ( 1 9 ^ 0 )  15 N .L .R .  107*
1 3 . Akpan Awo v .  Cooke.y Gam, s u p r a ;. Ometa & o r s .  v .  C h i e f

Bore  Numa (1 9 2 9 )  9 N .L .R .  U6. A p a t a  Clamh o f  Akuku &
o r s .  v .  F reem a n  Ogbeki & o r s . (1 9 5 6 )  W .N.L.R. 73•



bt.. A l i e n a t io n  w ith o u t  th e  g r ant o r ’ s  c o n se n t  •

I t  i s  a b r e a c h  o f  th e  i m p l i e d  t e r m  o f  t h e  t e n a n c y  f o r  

t h e  g r a n t e e  t o  s u b l e t , , a s s i g n ,  m o r tg a g e ,  o r  o t h e r w i s e  p a r t  

w i t h  p o s s e s s i o n  o f  t h e  l a n d  g r a n t e d  t o  h im .  T h i s  b r e a c h  

i s  r e l a t e d  t o  t h a t  o f  d e n y in g  th e  l a n d l o r d ’ s t i t l e  a n d  

i s  u s u a l l y  t h e  e v i d e n c e  o f  s u c h  d e n i a l  b e c a u s e  b y  a l i e n a t i n g  

t h e  i n t e r e s t  g r a n t e d  t o  him c u s to m a ry  la w  p re su m e s  t h a t  

h e  h a s  a b s o l u t e  r i g h t s  i n  th e  l a n d .  The p r o h i b i t i o n

a .g a in s t  a l i e n a t i o n  w i t h o u t  c o n s e n t  i s  im p o se d  b y  lav/ and  

c o n t r a s t s  w i t h  t h e  p o s i t i o n  i n  E n g l i s h  law  u n d e r  w h i c h  a 

t e n a n t  may a l i e n a t e  p a r t  o f  o r  a l l  h i s  i n t e r e s t s  i n  t h e
13ad em ised  p r e m i s e s  u n l e s s  e x p r e s s l y  p r o h i b i t e d  b y  c o n t r a c t .  ^ 

The c u s to m a r y  r u l e  a p p l i e s  f a i r l y  u n i f o r m l y  t o  a l l  t h e

t r i b a l  g ro u p s  o f  N ig e r ia :* ^ "  t o  t h e  I b o s  ^  an d  t h e  E f i k s ^
1 7  1 fto f  E a s t e r n  N i g e r i a ,  as  t o  t h e  B i n i s  1 a n d  t h e  Yombas

19o:f t h e  if'yest; t o  t h e  H ausas  o f  t h e  N o r t h  and  t o  t h e  F e -
20d e r a l  t e r r i t o r y  o f  L a g o s .  One r e a s o n  f o r  t h e  r u l e  i s  t o

1 3 a .  V /o o d fa l l ,  2 6 t h  e d .  p .  857; H i l l  & Redman, o p . c i t . .
1 3 t h  e d .  p a r a .  U72, and  t h e  a u t h o r i t i e s  c i t e d  t h e r e i n .

1 A. Meek, Land T enure  and  Land A d m i n i s t r a t i o n  i n  N i g e r i a .
p p . 1 9 0 , 1 9 1 .

1 5 .  Chubb, Ib o  Land T e n u r e , p a r a  96; B a sd en ,  N i g e r  I b o s , 
p . 2 6 6 . Unwani v .  Akom (1928)  8 N . L . R . 19 ;  M agbe leke  
F a m i ly  v .  Madam I y a j i , O n i t s h a  Supreme C o u r t  S u i t  No.U 
o f  1931* c i t e d  Chubb, o p . c i t . ,  p a r a . 97* D a n i e l  v .  
D a n i e l  (1956)  1 F .N ,L .R .  50 .

16 .  W .A .L .C . , M inu tes  o f  E v i d e n c e , p a r a . 1 2 ,5 7 7  b y  C h i e f  
B a s s e y  E phra im .  B ass e y  & o r s .  v .  E t e t a  & o r s .  (1 9 3 8 )
k  W.A.C.A. 153 a t  p .  158,  p e r  Webb, C . J .  Eyamba v .
Holmes ( l 9 2 h )  5 N .L .R  83 ,  a t  p . 8 6 : B e r k e l y ,  J .  C h i e f  
E t im  v .  C h i e f  Eke ( l 9 U l )  16 N .L .R .  k3*

17* R ow ling ,  N o tes  on Land T enure  i n  B e n in ,  e t c . ,  p a r a . 3 6 .
18 .  F o l a r i n ,  The Laws and Customs o f  E g b a l a n d , 1939  e d . ,

p . 79; Wand P r i c e ,  o p . c i t . ,  p a r a s .  9 0 , 1 31 ;  F e r n a n d e z
& Co. v .  S h e p h e rd  ( 1 9 0 6 ) ~W. A. L . C.5 2 7 ,  N i c o l ,  J .
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19 .

2 0 .
C o le ,  Z a r i a . p a r a . 121;  N i g e r , p a r a . 33*

B u r a i m o  & o r s .  v .  f f b a m g b o y e  & o r s .  ( I 9 I+0 )  1 5  N .L .R .  
l^Q i (1QU1) 7 W.A.C.A 69 .  S h e l l e ~ v .  A s a . i o n  ( 1 9 5 7 )
2 FNLR 6 5 .



preven t in t r o d u c in g  on th e  la n d  p e o p le  whom th e  la n d lo r d

w i l l  n o t  d e s i r e  as  n e i g h b o u r s  and  who w i l l  b e  u n d e r  no

o b l i g a t i o n  t o  t h e  community."*" The t e n a n t  i s  a c c e p t e d

p e r s o n a l l y  i n  s h a r i n g  t h e  u s e  o f  t h e  l a n d  w i t h  t h e  g r a n t o r :

he c a n n o t  p a s s  h i s  r i g h t s  t o  o t h e r s  w i t h o u t  t h e  know ledge
2and c o n s e n t  o f  th e  l a n d l o r d .

A p p a r e n t l y  t h e  l e n g t h  o f  th e  p e r i o d  o f  t h e  g r a n t e e ! s 

p o s s e s s i o n  i s  i m m a t e r i a l ;  t h e  r u l e  i n  Akpan Awo v .  Cookey
■7

Gam J does  n o t  a p p l y .  The l a n d l o r d * s  r i g h t  t o  s u e  f o r  f o r 

f e i t u r e  c r y s t a l i s e s  a t  t h e  moment when th e  t e n a n t  a t t e m p t s  

t o  a l i e n a t e .  I t  i s  t h e n  t h a t  a b r e a c h  o f  t h e  i m p l i e d  t e rm  

o c c u r s  and  i f  t h e  g r a n t o r  t a k e s  s t e p s  w i t h i n  a r e a s o n a b l e  

t ime t h e r e f r o m  t o  e n f o r c e  h i s  rem edy ,  t h e  t e n a n t  may be 

e v i c t e d .  I n  O n is iw o  & o r s .  v .  Gbamgboye & o r s . ~̂ t h e  C o u r t  

d e c l a r e d  t h a t  c u s to m a r y  t e n a n t s  who c l a i m e d  t h e y  h a d  b e e n  

i n  o c c u p a t i o n  f o r  upw ards  o f  SO y e a r s  f o r f e i t e d  t h e i r  

r i g h t s  i n  t h e  l a n d  f rom  t h e  t im e  ■ t h e y c o m m i t t e d  b r e a c h  

o f  a l i e n a t i o n .  The t r i b a l  Judge  a f t e r  r e v i e w i n g  a number 

o f  a u t h o r i t i e s  c o n c l u d e d :

" I n  t h e  p r e s e n t  c a s e  on t h e  a u t h o r i t i e s  I  hav e  
no d i f f i c u l t y  i n  h o l d i n g  t h a t  t h e  c o n d u c t  o f  
t h e  d e f e n d a n t s  i n  e x e c u t i n g  a l e a s e  o f  f a m i l y  
p r o p e r t y  f o r  t h i r t y  y e a r s  t o  a s t r a n g e r  w i t h 
o u t  t h e  c o n s e n t  o f  t h e  f a m i l y  am ounts  t o  s u c h

1. p e r  Cousey Ag. F . J .  i n  O k n o je r o r  v .  S i t t i m  Sap:ay (1 9 5 7 )  
’VsH.L .R .7 0 , a t  p . 71; F ed .  S u p r .  C t .

2 .  C o le ,  N i g e r , p a r a  33*
3. S u o r a .
k .  (19U1) 7 V/ . A. C. A.  6 9 .



a m i s b e h a v i o u r  a s  t o  i n v o l v e  them i n  t h e  
f o r f e i t u r e  o f  t h e i r  r i g h t s  and  t h e  p l a i n t i f f s  
a r e  e n t i t l e d  t o  t h e  d e c l a r a t i o n  s o u g h t . "  3

The V/.A.C.A. i n  a f f i r m i n g  t h e  d e c i s i o n  o f  t h e  t r i a l  J u d g e

s a i d ,

" I t  i s  o b v io u s  t h a t  t h e  l e a s i n g  o f  t h e  p r o 
p e r t y  by  t h e  d e f e n d a n t / a p p e l l a n t s  t o  a  s t r a n 
g e r  f o r  a l o n g  t e r m  o f  y e a r s  u n d e r  a  c l a i m  o f  
o w n e r s h ip  c o n s t i t u t e d  a d i r e c t  c h a l l e n g e  t o  
t h e  p l a i n t i f f  r e s p o n d e n t ’ s r i g h t s  an d  am ounted  
t o  a m i s b e h a v i o u r  e n t i t l i n g  f o r f e i t u r e . "  6

The p r i n c i p l e  t h a t  t h e  t e n a n t ’ s p o s s e s s i o n  f o r  a

l o n g  t im e  w i l l  n o t  d e f e a t  t h e  l a n d l o r d ’s  r i g h t  t o  e n f o r c e
7

f o r f e i t u r e  i n  c a s e  o f  a l i e n a t i o n  a p p l i e s  i n  Ghana i n  

t h e  same way as  i t  does  i n  N i g e r i a .

Not o n ly  a t e n a n t  b u t  a l s o  a member o f  a  c o r p o r a t e  

g r o u p  o c c u p y in g  an  a l l o c a t e d  p o r t i o n  o f  l a n d  h e l d  by  t h e  

g r o u p  i s  u n d e r  a n  o b l i g a t i o n  n o t  t o  a l i e n a t e  w i t h o u t  t h e
g

c o n s e n t  o f  t h e  g r o u p .  I n  Adagun v .  F a g b o l a  , f o r  e x a m p le ,  

a member o f  a  f a m i l y  was h e l d  t o  h a v e  l o s t  h i s  r i g h t s  t o  

o ccupy  f a m i l y  l a n d  a l l o c a t e d  t o  h im  b e c a u s e  o f  h i s  m o r t g a 

g i n g  i t  w i t h o u t  t h e  c o n s e n t  o f  t h e  f a m i l y .

The b r e a c h  o f  th e  t e n a n t ’ s  c u s to m a r y  u n d e r t a k i n g  does

5 .  c i t e d  i b i d . , p p . 6 9 - 7 0 .
6* » P «70 .

See Ado v .  V/usu ( 19^0  ) 6 W.A.C.A.2i+y w here  i t  was s a i d
t h a t  o c c u p a t i o n  f o r  200 y e a r s  d i d  n o t  r a i s e  a n  e s t o p p e l  
a g a i n s t  t h e  l a n d h o l d e r .

8. (1932) 11 N.L.R. HO



not depend on whether the alienee acquired any legal
i n t e r e s t  i n  t h e  l a n d  a s  a r e s u l t  o f  t h e  t r a n s a c t i o n :

i t  i s  t h e  a t t e m p t  t o  a l i e n a t e  t h a t  c o n s t i t u t e s  t h e

b r e a c h .  On p r i n c i p l e ,  th e  a l i e n e e  o r  any  o t h e r  t h i r d

p a r t y  c a n n o t  a c g u i r e  any l e g a l  r i g h t s  i n  t h e  l a n d

th r o u g h  t h e  t e n a n t  b e c a u s e  he i s  i n c a p a b l e  o f  c r e a t i n g

s u c h  i n t e r e s t  w i t h o u t  t h e  g r a n t o r ’ s c o n s e n t .  The

gravam en o f  t h e  m is c o n d u c t  i s  t h a t

" i f  i t  i s  n o t  p r o m p t ly  d e t e c t e d ,  t h e  o v e r 
l o r d s  may one day be f a c e d  b y  an  o c c u p i e r  
who © ould  t h a t  t h e  o v e r l o r d s  h ad
a c q u i e s c e d  i n  o r  t o l e r a t e d  a c t s  a d v e r s e  t o  
t h e i r  t i t l e . "  9

The t h

Once a t e n a n t  h a s ,  w i t h  h i s  e y e s  open  a t t e m p t e d  d o in g  

th e  a c t  w h ich  am ounts  t o  a l i e n a t i o n ,  t h e  b r e a c h  i s  com

m i t t e d  w h e t h e r  o r  n o t  t h e  a c t  was c o m p l e t e d .  I n  Q n i-  
__ 10s iwo v .  F a g b e n r o  t h e  p l a i n t i f f s  c l a i m e d  a  d e c l a r a t i o n

t h a t  t h e  d e f e n d a n t s  as  c u s to m a ry  t e n a n t s  h a d  f o r f e i t e d  

t h e i r  r i g h t s  i n  t h e  p r e m i s e s  now known as 6 6 ,  M a r t i n s  

S t r e e t ,  L a g o s ,  b e c a u s e  t h e  d e f e n d a n t s  o r  some o f  them 

h ad  g r a n t e d  a l e a s e  t h e r e o f  t o  a t h i r d  p a r t y .  The p r e 

m is e s  were g r a n t e d  t o  t h e  d e f e n d a n t s 1 a n c e s t o r s  some 

e i g h t y  y e a r s  a g o .

9 .  p e r  de Comarmond, S . P . J .  i n  O nis iw o  v .  F a g b e n r o  (1 9 5 4 )  
21 N . L . R . 3 a t  p.7> c i t i n g  i n  s u p p o r t  S a k a r iy a w o  Q shodi  
v .  Bura imo B a lo g u n  ( ^  W*A#C.A. 1*

1 0 .  (1954)  21 N . L . R . 3 .



The defence was that -
1) th e  n a t i v e  law  was d i f f e r e n t  f rom  w hat  t h e  l a n d l o r d s  

c o n t e n d e d

2) t h e  t e n a n t s  h a d  made no a l i e n a t i o n  "because r e g i s t r a 
t i o n  o f  t h e  t i t l e  o f  t h e  t h i r d  p a r t y  ( t h e  a l i e n e e )  
h ad  "been r e f u s e d

3) t h e y  h a d  a c t e d  u n d e r  a n  h o n e s t  m i s t a k e  t h a t  t h e y  an d  
t h e i r  a n c e s t o r s  w ere  a b s o l u t e  owners  o f  t h e  p r o p e r t y ,  
i n  a s  much as  t h e y  h a d  b e e n  i n  p o s s e s s i o n  f o r  e i g h t y  
y e a r s

k)  t h e  c i r c u m s t a n c e s  o f  t h e  c a s e  d i d  n o t  w a r r a n t  f o r 
f e i t u r e *

I n  d e a l i n g  w i t h  t h e  f i r s t  d e f e n d a n t ’ s  c o n t e n t i o n ,  

de Comarmond, S . P . J .  a c c e p t e d  t h e  c u s to m a ry  la w  a s  e s t a b l i s h e d  

by b o t h  t h e  F e d e r a l  Supreme C o u r t  an d  t h e  WXJ.A.C.A. and

11"The c a s e  o f  Buraimo v .  Gbamgboye i s  on  a l l  
f o u r s  w i t h  t h e  p r e s e n t  o n e ; t h e  d e s c e n d a n t s  
o f  a d o m e s t i c  who h ad  b e e n  g i v e n  p e r m i s s i o n  t o  
o ccupy  a p o r t i o n  o f  f a m i l y  l a n d  h a d  g r a n t e d  a  
l e a s e  t h e r e o f  t o  a s t r a n g e r  f o r  a t e r m  o f  30 
y e a r s  w i t h o u t  t h e  c o n s e n t  o f  t h e  o v e r l o r d s *
B u t l e r  L l o y d ,  J .  h e l d  t h a t  a f o r f e i t u r e  h a d  
b e e n  i n c u r r e d .  What i s  more ,  t h e  l e a r n e d  J u d g e  
d e a l t  w i t h  C o u n s e l ’ s a b j e c t i o n  t h a t  no e v i d e n c e  
o f  n a t i v e  law  and  custom h a d  b e e n  g i v e n .  The 
c o n c l u s i o n  r e a c h e d  by th e  l e a r n e d  J u d g e  was 
t h a t  t h e r e  was a c l e a r  p r i n c i p l e  e m e r g in g  f ro m  
ju d g m en ts  o f  t h i s  c o u r t ,  n a m e ly ,  t h a t  t h e  r i g h t s  
o f  t h e  c u s to m a r y  t e n a n t  u n d e r  n a t i v e  la w  an d  
c u s t om a r e  l i m i t e d  t o  o c c u p a t i o n  d u r i n g  good  
b e h a v i o u r ,  t h a t  t h e s e  r i r h t s  do n o t  i n c l u d e  t h e  
power t o  a l i e n a t e  w i t h o u t  t h e  c o n s e n t  o f  t h e  
f a m i l y ,  a n d ^ t h a t  an  a t t e m p t  t o  a l i e n a t e  w i t h o u t  ,,^2 
c o n s e n t  w i l l  i n v o l v e  f o r f e i t u r e  o f  t h o s e  r i g h t s *

111. S u p r a *
12. i b i d . ,  a t  p*5 ;  i t a l i c s  m ine .
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The l e a r n e d  Ju d g e  r e j e c t e d  t h e  s e c o n d  c o n t e n t i o n  o f  

t h e  t e n a n t s  and  s a i d  t h a t  t h e  c a s e s  c i t e d  i n  t h e i r  s u p p o r t  

b e a r  o u t  t h e  v ie w  t h a t  t h e  e x e c u t i o n  o f  t h e  l e a s e  d i d ,  

u n d e r  n a t i v e  lav/ and  cu s to m ,  r e n d e r  t h e  d e f e n d a n t s  l i a b l e  

t o  f o r f e i t  t h e i r  r i g h t s  a s  t e n a n t s .

The t h i r d  d e f e n c e  was a l s o  r e j e c t e d  b e c a u s e  t h e r e  was 

no i n d i c a t i o n  t h a t  t h e  d e f e n d a n t s  t r i e d  t o  come t o  t e r m s  

w i t h  t h e  l a n d l o r d s :  t h e y  d e f i n i t e l y  t o o k  t h e  a t t i t u d e

( b e f o r e  t h e  R e g i s t r a r  o f  T i t l e s )  t h a t  t h e y  were a b s o l u t e  

owners and  m i s s e d  t h e  o p p o r t u n i t y  o f  p l a c a t i n g  t h e  l a n d l o r d s  

by  o f f e r i n g  t o  s h a r e  t h e  r e n t  r e c e i v e d  and  i t  was r a t h e r  

l a t e  i n  t h e  day t o  s a y  t h a t  t h e y  were  s o r r y  o r  t h a t  t h e y  

made a m i s t a k e  i n  good  f a i t h ;  t h e y  w ere  n o t  i n  a p o s i t i o n  

t o  a s k  f o r  e q u i t a b l e  t r e a t m e n t .

De Comarmond S . P . J .  a l s o  r e j e c t e d  t h e  f o u r t h  a rg u m e n t

and o b s e r v e d  a s  f o l l o w s :

"One may f e e l  te m p ted  t o  a t t a c h  l i t t l e  i m p o r t a n c e  
t o d a y  t o  t h e  r i g h t s  o f  r e v e r s i o n  o r  t h e  r i g h t s  
o f  f o r f e i t u r e  e s t a b l i s h e d  and  r e c o g n i s e d  u n d e r  
n a t i v e  lav/ and cu s to m .  One may t h i n k  t h a t ,  
owing t o  t h e  im p a c t  o f  W e s te r n  Laws and  t h e  
e x i s t e n c e  o f  modern  s o c i a l  and  econom ic  c o n d i t i o n s ,  
t h e  o l d  o r d e r  o f  t h i n g s  i n  N i g e r i a  m ust  f a d e  o u t .
I  t h i n k ,  h o w ev e r ,  t h a t  t h e  p r o p e r  way o f  r e l e g a 
t i n g  i rk so m e  o r  outmoded law a n d  cu s to m  i s  t o  
h a v e  r e c o u r s e  t o  l e g i s l a t i o n  a s  was done t o  
E p e te d o  L a n d s .
I n  t h e  p r e s e n t  c a s e  t h e  d e f e n d a n t s  s a y ,  i n  e f 
f e c t ,  t h a t  f o r f e i t u r e  w ould  be  t o o  h a r s h .  What 
i s  t h e  a l t e r n a t i v e ?  To l e t  them  go s c o t - f r e e  
an d  h av e  a n o t h e r  t r y ? "  13

13« a t  p . 7



The l e a r n e d  J u d g e  t h e n  d e c l a r e d  t h a t  f o r f e i t u r e  h a d  b e e n  

i n c u r r e d  u n d e r  n a t i v e  l a w  a n d  cu s to m  a n d  o r d e r e d  t h e  t e n a n t s  

t o  g iv e  up  p o s s e s s i o n  o f  t h e  p ro p e r ty .

The i m p l i e d  p r o h i b i t i o n  a g a i n s t  s u b l e t t i n g  c o u l d  b e  

v a r i e d  by  e x p r e s s  p r o v i s i o n  i n  t h e  ag reem en t  b e t w e e n  t h e  

p a r t i e s .  Where s u c h  s p e c i a l  a g r e e m e n t  i s  c l e a r l y  e s t a b l i s h e d  

t h e  l a n d l o r d  w i l l  n o t  b e  a l l o w e d  t o  r e l y  on  t h e  i m p l i e d  

t e r m s  o f  g r a n t s  i n  c u s to m a r y  la w  t o  d e p r i v e  t h e  t a ^ n t  o f  

t h e  r i g h t s  a c q u i r e d  u n d e r  t h e  c o n t r a c t .  T h i s  was t h e  b a s i s  

o f  t h e  d e c i s i o n  i n  Akunne v .  Ekwuno ^  w here  t h e  W .A .C .A . ,  

a f f i r m i n g  ^ a n s o n ,  J .  h e l d  t h a t  b y  t h e  s p e c i a l  fo rm  o f  t h e  

g r a n t  made t o  t h e  t e n a n t s ,  t h e y  w ere  e n t i t l e d  t o  p u t  

o t h e r  t e n a n t s  a n d  w i n e - t a p p e r s  on  t h e  l a n d  w i t h o u t  h a v i n g  

t o  o b t a i n  t h e  l a n d l o r d s  c o n s e n t  e v e r y  t i m e .

5* U s in g  t h e  l a n d  f o r  a d i f f e r e n t  p u r p o s e .

The u s e  t o  w h ich  a c u s to m a r y  t e n a n t  may p u t  t h e  l a n d
15g r a n t e d  t o  h im  depends  on t h e  p u r p o s e  o f  t h e  g r a n t .  The 

two commonest p u r p o s e s  w ere  f a r m i n g  a n d  d w e l l i n g .  G r a n t s  

o f  f a r m l a n d  were  f o r  g r o w in g  s e a s o n e d  c r o p s :  i t  w ou ld  b e

a b r e a c h  o f  t h e  i m p l i e d  u n d e r t a k i n g  f o r  t h e  t e n a n t  t o  p l a n t  

econom ic  t r e e s  t h e r e o n  b e c a u s e  f i r s t l y  t h e  p r e s e n c e  o f  t h e  

t r e e s  w ou ld  s u g g e s t  t h a t  the  t e n a n t  h a d  a b s o l u t e  i n t e r e s t s

1 4 .  (1 9 5 2 )  14  W.A.C.A. 59
1 5 .  Byamba v .  Holmes ( 1 9 2 4 ) 5 N .L .R .  83 a t  p . 87



16i n  t h e  l a n d  and  t h e  l a n d l o r d ’ s r e v e r s i o n  w ou ld  t h e r e b y  

be i n  j e o p a r d y ,  s e c o n d l y  e v e n  i f  i t  c o u l d  b e  p r o v e d  a l i u n d e  

t h a t  th e  t e n a n t  h a d  no a b s o l u t e  i n t e r e s t s  and  t h a t  he  owned 

o n ly  th e  t r e e s ,  t h e i r  v e r y  e x i s t e n c e  w ou ld  r e s t r i c t  t h e  

l a n d l o r d ’ s  e n jo y m n e t  o f  t h e  l a n d  on d e t e r m i n a t i o n  o f  t h e  

t e n a n c y .

Custom ary  g r a n t s  c o u l d  be made f o r  o t h e r  p u r p o s e s

th a n  f a r m in g  o r  d w e l l i n g  b u t  t h e  p r i n c i p l e  i s  n o t  a f f e c t e d .

Thus i n  Rhonda Liv i s i o n  i n  E a s t e r n  N i g e r i a  where l a n d  i s

u s u a l l y  g r a n t e d  f o r  o i l  t r a d i n g ,  t h e  t e n a n c y  w i l l  b e  f o r -
1 7f e i t e d  i f  th e  g r a n t e e  en g a g e s  i n  f a r m i n g  o r  f i s h i n g .

The r e a s o n  f o r  c o n f i n i n g  t h e  t e n a n t  t o  t h e  p a r t i c u 

l a r  u s e s  c o n t e m p l a t e d  by  t h e  p a r t i e s  a t  t h e  t im e  o f  t h e  

g r a n t  i s  t h a t  o n ly  a p e r s o n  who h o l d s  a b s o l u t e  i n t e r e s t s  

i n  l a n d  h a s  t h e  f reedom  o f  u s i n g  th e  l a n d  f o r  any p u r p o s e  

and o f  c h a n g in g  t h a t  u s e  a t  any t im e  he  l i k e s .  A l a n d l o r d  

may, o f  c o u r s e ,  e x p r e s s l y  a l l o w  a t e n a n t  t o  u s e  t h e  l a n d  

fo r  a s  many d i f f e r e n t  t h i n g s  as p o s s i b l e  an d  t o  change  

such  u se  q u i t e  o f t e n .  I n  p r a c t i c e  i f  t h i s  i s  done he 

g e n e r a l l y  p r e s e r v e s  some e v id e n c e  o f  h i s  r e v e r s i o n a r y  

r i g h t s  e i t h e r  by  r e s e r v i n g  some t r i b u t e ,  r e n t  o r  s e r v i c e  

t o  h i m s e l f  o r  by  p e r f o r m i n g  some c u s to m a r y  r i t e s  on t h e  

l a n d ,  w h ich  o n ly  a man i n  h i s  p o s i t i o n  c a n  p e r f o r m .

16. P o l o r i n ,  o p . c i t . , p . 80 ;  Meek, Land T e n u re  and  Land 
A d m i n i s t r a t i o n  i n  N i g e r i a , p •11

17* Chubb, o p . c i t . ,  p a r a  79*
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Where t h e  g r a n t  i s . f o r  t h e  p u r p o s e  o f  b u i l d i n g  a 

d w e l l i n g  h o u s e ,  t h e  i n t e n t i o n  o f  t h e  p a r t i e s  i s  t h a t  t h e  

g r a n t e e  w i l l  r e m a i n  i n  o c c u p a t i o n  f o r  an  i n d e f i n i t e l y  

l o n g  p e r i o d  a n d ,  t h e r e f o r e ,  u n l e s s  t h e  t e n a n t  i s  e x p r e s s 

l y  p r o h i b i t e d ,  he  may u s e  t h e  l a n d  f o r  f a r m i n g  i n  a d d i t i o n  

t o  b u i l d i n g .  S om et im es ,  t o o ,  . the  g r a n t  i s  f o r  u n s p e c i f i e d  

p u r p o s e s .  I f  t h i s  h a p p e n s  t h e  g r a n t e e  may u s e  t h e  l a n d  

f o r  a n y t h i n g  h e  l i k e s  s o  l o n g  a s  he  does  n o t h i n g  t o  p r e 

j u d i c e  t h e  l a n d l o r d 1s r e v e r s i o n .  Such g r a n t s  f o r  u n s p e 

c i f i e d  p u r p o s e s  a r e  r a r e  an d  t h e  t e n a n t  may f i n d  some 

d i f f i c u l t y  i n  p r o v i n g  o n e .

6. W anton  Waste.
A t e n a n t  u n d e r  m  t i v e  law  and  c u s to m  i s  bou n d  t o  

u s e  t h e  l a n d  w i t h  due c a r e  s o  t h a t  i t s  v a l u e  t o  t h e  l a n d 

l o r d  w i l l  n o t  be  d e s t r o y e d  o r  d i m i n i s h e d  when t h e  r e v e r 

s i o n  f a l l s  i n .  He i s  p re s u m e d  t o  h av e  u n d e r t a k e n  t o

p r e s e r v e  t h e  econom ic  t r e e s :  i t  w i l l  be  a b r e a c h  o f  h i s
18o b l i g a t i o n  t o  c u t  them down o r  damage them  i n  any  way.

The l i a b i l i t y  e x i s t s  r e g a r d l e s s  o f  t h e  d u r a t i o n  o r  t h e  

p u r p o s e  o f  t h e  t e n a n c y  g r a n t e d  b u t  i t  r e l a t e s  o n l y  t o  

v o l u n t a r y  w a s t e :  i t  d o e s  n o t  e x t e n d  t o  p e r m i s s i v e  w a s t e .

I f  t h e  t e n a n t  commits  a b r e a c h  o f  h i s  o b l i g a t i o n  i n  

t h i s  r e s p e c t  t h e  l a n d l o r d  may f o r f e i t  t h e  l e a s e  a n d / o r

1 8 .  c f .  W .A .L .C .  p a r a .  1 2 ,5 7 5 •



c l a i m  c o m p e n s a t i o n  f o r  t h e  w as te*  Thus i n  a r e c e n t  c a s e  ^  

f rom  W a r r i  i n  W e s t e r n  N i g e r i a ,  a r e p r e s e n t a t i v e  a c t i o n  

was b r o u g h t  a g a i n s t  c u s t o m a r y  t e n a n t s  t o  r e c o v e r  damgges 

f o r  w r o n g f u l l y  c u t t i n g  down and  dam aging  p a lm  t r e e s  on  a 

p$©ce o f  l a n d  a t  O k u o v h o r i  and  f o r  i n j u r i n g  t h e  r e v e r 

s i o n .  I t  was p r o v e d  t h a t  t h e  t e n a n t s  p a i d  t r i b u t e  t o  t h e  

p l a i n t i f f 1s f a m i l y  o n l y  i f  t h e y  ( t h e  t e n a n t s )  c o l l e c t e d  

pa lm  f r u i t s  i n  a p a r t i c u l a r  y e a r  and  t h a t  t h e y  h a d  c u t  

down t h e  palm  t r e e s  a s  a l l e g e d .

B u f f u s ,  J ,  h e l d  t h a t  -

( i )  t h e  f i r s t  d e f e n d a n t  a s  a c u s to m a r y  t e n a n t  h a d  

no r i g h t  t o  c u t  down t h e  pa lm  t r e e s ;

( i i )  on t h e  p o i n t  a s  t o  what  fo rm  o f  a c t i o n  t h e  c u s 

to m ary  owner o f  t h e  l a n d  s h o u l d  t a k e ,  i f  t h e  d e f e n d a n t  

h a d  n o t  b e e n  a c u s to m a r y  t e n a n t  and a s  s u c h  i n  p o s s e s s i o n  

o f  t h e  pa lm  b u s h  t h e  a c t i o n  s h o u l d  h a v e  b e e n  i n  t r e s p a s s ,  

b u t  i f  h e  was a c u s to m a r y  t e n a n t  and  a s  s u c h  i n  p o s s e s s i o n  

and  l a w f u l l y  on  t h e  l a n d ,  t h e n  th e  a c t i o n  w o u ld  b e  p r o p e r l y  

b r o u g h t  a s  one f o r  w a s t e ,  i t  n o t  h a v i n g  b e e n  a r g u e d  t h a t  

t h e  d e f e n d a n t  c a n n o t ,  a s  a c u s to m a r y  t e n a n t  a n d  on  t h e  

t e rm s  a n d  c o n d i t i o n s  e s t a b l i s h e d  i n  t h e  c a s e ,  commit w a s t e .

The R e p o r t  d oes  n o t  make i t  c l e a r  w h e t h e r  " t h e  t e rm s  

o f  t h e  t e n a n c y "  r e f e r r e d  t o  w ere  e x p r e s s  o r  i m p l i e d  b u t

19« A sagba v .  Emorboyan (1 9 5 9 )  W .N.L.R. 1 2 1 .



t h e  p o i n t  i s  i m m a t e r i a l  and  t h e  l e a r n e d  J u d g e ’ s d e c i s i o n  

( w i t h  r e s p e c t )  i s  c o r r e c t  i n  p r i n c i p l e  b e c a u s e  once  a 

c u s to m a r y  l a n d l o r d  e s t a b l i s h e d  t h a t  h i s  t e n a n t  h a s  com

m i t t e d  w a s t e ,  t h e  onus i s  s h i f t e d  on t h e  t e n a n t  t o  p ro v e  

t h e  l a n d l o r d ’ s e x p r e s s  c o n s e n t  t o  h i s  a c t i o n  o r  o t h e r w i s e  

s u f f e r  t h e  p e n a l t y .

7♦ A s s e r t i n g  r i g h t s  o v e r  econom ic  t r e e s .

A c u s to m a r y  " l o a n ” o f  l a n d  d oes  n o t  c o n f e r  on  t h e
20g r a n t e e  any  r i g h t s  o v e r  econom ic  t r e e s  s t a n d i n g  on  t h e  l a n d .  

E v e ry  g r a n t ,  t h e r e f o r e ,  c o n t a i n s  an  i m p l i e d  u n d e r t a k i n g  on 

t h e  t e n a n t ’ s p a r t  t h a t  he  i s  n o t  t o  c l a i m  any r i g h t s  i n  t h e  

t r e e s  on  t h e  l a n d  u n l e s s  t h e r e  was e x p r e s s  a g re e m e n t  t o  t h e  

c o n t r a r y .  Among t h e  Y o ru b as  t h e  c u s to m a r y  t e n a n t  o f  f a r m -
1

l a n d  i s  s a i d  t o  h av e  g o t  a n  " Iw anoke"  o r  " L o n t - l o o k - u p  l a n d "  -  

t h a t  i s ,  a p i e c e  o f  l a n d  i n  w h ic h  h i s  r i g h t s  a r e  l i m i t e d

2 0 .  A j i s a f e ,  o p . c i t . .  p . 1 1 ,  F o l a r i n ,  o p . c i t . , p*79» J o h n s o n ,  
o p . c i t . , p . 95 Meek, Land T en u re  and  Land  A d m i n i s t r a t i o n  
i n  N i g e r i a , p .  190* 209* V/AL.C., p a r a .  12 ,5 7 5 *
A sagba  v .  Emovboyan, s u p r a ; Moses J o h n s o n  v .  Weto (1 8 9 5 )  
W•A• L . C• 5 96 ,  a c a s e  o f  " p l e d g i n g "  l a n d ,  b u t  on  t h e  
same p r i n c i p l e .  Kugbuyi v .  Odun.jo (1 9 2 6 )  7 N .L .R .  where  
Tew, Ag. C . J .  a d m i t t e d  t h a t  h i s  d e c i s i o n  i n  a p r e v i o u s  
c a s e ,  Lariafle v .  A d e b i y i  ( c i t e d  7 N .L .R .  p . 52 )  was made 
p e r  i n c u r i a m .

1 .  A j i s a f e ,  o p .  c i t .



t o  t i l l i n g  t h e  s o i l  h u t  f ro m  w h ic h  he  i s  n o t  t o  l o o k  up

o r  c a s t  e n v i o u s  e y e s  on econom ic  t r e e s f T h i s  r u l e  i s  o f

f a i r l y  g e n e r a l  a p p l i c a t i o n  t o  t e n a n t s  i n  a l l  p a r t s  o f

N i g e r i a  a n d  i s  i n  d i r e c t  c o n t r a s t  w i t h  t h e  r u l e  i n  E n g l i s h  
2

l a w .  I t s  o p e r a t i o n  i s ,  h o w e v e r ,  l i m i t e d , t o  e c o n o m ic  t r e e s  

g r o w in g  n a t u r a l l y  on  t h e  l a n d  o r  t o  t h o s e  p l a n t e d  h y  t h e  

l a n d l o r d  h i m s e l f  f o r  i f  t h e  t e n a n t  h e  a l l o w e d  t o  p l a n t  v a 

l u a b l e  t r e e s  t h e  g r a n t o r  h a s  no r i g h t s  o v e r  them*

When a h r e a c h  o f  t h e  c u s t o m a r y  r u l e  i s  c o m m i t t e d  t h e  

l a n d l o r d  may, on t h e  p r i n c i p l e  l a i d  down h y  D u f f u s ,  J* i n  

t h e  Asagba c a s e  h r i n g  a n  a c t i o n  f o r  w a s t e .  I t  s e e m s ,  t o o ,  

t h a t  he c a n  h r i n g  an  a c t i o n  f o r  t r e s p a s s  f o r  Tew, A g * . C . J .  

i n  Kughuyi v .  Oduntjo  ^  u p h e l d  t h e  c l a i m  o f  a n  Awori l a n d 

l o r d  who s u e d  i n  t r e s p a s s  a g a i n s t  h i s  t e n a n t  who r e a p e d  

palm  t r e e s  on  t h e  l a n d  he o c c u p i e d .  T r e s p a s s  c o u l d  he  -a, 

p r o p e r  a c t i o n  b e c a u s e  a l t h o u g h  t h e  t e n a n t  i s  i n  l e g a l  p o s 

s e s s i o n  o f  t h e  l a n d  he h a s  no  p o s s e s s i o n  o f  t h e  t r e e s  w h ic h  

a r e  t r e a t e d  q u i t e  d i s t i n c t l y  f ro m  t h e  l a n d  on  w h ic h  t h e y  

s t a n d .  R e a p i n g  them i s ,  t h e r e f o r e ,  a t r e s p a s s  on t h e  l a n d 

l o r d ’ s l e g a l  p o s s e s s i o n .

2 .  Mervyn v .  L eeds  (1 5 5 3 )  1 Dyer  90a ;  HerDakenden1s c a s e  (1 5 8 9 )  
U Co. R e p .  '62 a ,  h ;  L i f o r d ’ s c a s e  { l § l k )  11 C o .R ep .U 6 b .  
B a r r e t  v .  B a r r e t  ( l 6 2 8 )  I t e h .  3U* Doe d .  D o u g la s  v .  Lock 
TT835) 2 Ad & E l .  705 ,  7 5 0 .

3* S u p r a .
U. (1 9 2 6 )  7 N .L .R .  51 .
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8* VLithholding Customary dues.
The following table illustrates -

PAYMENTS IN RESPECT OP DEPENDENT INTERESTS.
Paym ent i n  

r e s p e c t  o f  

l a n d - h o l d i n g  

t o  p e r s o n  n 

n o t  i n  p o s i 

t i o n  o f  s u p e r 

i o r i t y ; -  

r e n t .

Payment i n  

r e s p e c t  o f  

l a n d - h o l d i n g  

t o  s o c i a l  s u 

p e r i o r : -  

[by  members 

o n l y ]

t r i b u t e / m a i n 
t e n a n c e / d u e  s .

Payment i n  Paym ent  n o t  i n

r e s p e c t  o f  r e s p e c t  o f  l a n d -

l a n d - h o l d i n g  - h o l d i n g : -

t o  p o l i t i c a l  T a x e s ;  c u s t o 
m ary  due s

s u p e r i o r : -

( a )  By mem

b e r s  o f  t h e  

g ro u p

t a x

( b )  b y  n o n 

members .

T a x / t r i b u t e /  
r e n t

( o t h e r  t h a n  
l a n d  d u e s ) .

Payment i n  r e s p e c t  o f  a b s o l u t e  i n t e r e s t s : -  

t a x / t r i b u t e .

• •: /./; cr. A c u s to m a r y  t e n a n t

w i l l  b e  i n  b r e a c h  o f  t h e  i m p l i e d  o b l i g a t i o n  o f  h i s  t e n a n c y  

i f  he  w i t h h o l d s  p a y i n g  t o  t h e  l a n d l o r d  t h e  c u s t o m a r y  dues  

p a y a b l e  i n  r e s p e c t  o f  h i s  en jo y m e n t  o f  t h e  l a n d .

C u s to m a r y  pay m en ts  made b y  a p e r s o n  i n  o c c u p a t i o n  o f



‘ l a n d  may b e  g r o u p e d  a s  f o l l o w s : -

a )  P aym en ts  i n  r e s p e c t  o f  p o l i t i c a l  o b l i g a t i o n s .

b )  P ay m en ts  i n  r e s p e c t  o f  s o c i a l  o b l i g a t i o n s .

c )  P aym en ts  i n  r e s p e c t  o f  o c c u p a t i o n  an d  u s e  o f  l a n d .

a )  Paym ents  i n  r e s p e c t  o f  p o l i t i c a l  o b l i g a t i o n s .
i

C us tom ary  d u e s  w i t h i n  t h i s  c a t e g o r y  were i n  t h e  n a t u r e  

o f  t a x e s  p a y a b l e  b y  c i t i z e n s  o f  m odern  s t a t e s  a n d  i t s  p u r 

p o s e  was t o  p r o v i d e  f o r  t h e  e f f e c t i v e  r u n n i n g  o f  t h e  body

c o r p o r a t e  -  t h e  p o l i t i c a l  g r o u p .  I n  N o r t h e r n  N i g e r i a  t h e s e
5

p ay m e n ts  c o u l d  b e  any o f  t h e  f o l l o w i n g :

5« L u g a r d ,  S i r  P .D .  N o r t h e r n  N i g e r i a :  Memorandum on  t h e  
T a x a t i o n  o f  t h e  N a t i v e s  i n  N o r t h e r n  N i g e r i a . London,  
H .M .S .O . ,  1 907 ,  C o l .  3 3 0 9 .  p .  10 f f .  L o rd  H a i l e y ,
N.A. P a r t  I I I , PP»75-79> R o w l in g ,  P l a t e a u , p a r a .  3 8 .
Meek, Land t e n u r e  an d  Land  A d m i n i s t r a t i o n  i n  N i g e r i a  
and  C a m ero o n s , p
I n  t h e  Gold  C o a s t  ( a s  i t  t h e n  w as)  i t  was s a i d  b y  Webber,  
C . J .  and  M i c h e l i n ,  J .  ( A i t k i n ,  d i s s e n t i n g )  i n  Amoah I I  
v .  A t t a  £  o r s . (1933)  1 W.A.C.A 3 3 2 ,  t h a t  t h e  c l a i m  by  
a p a ram o u n t  c h i e f  t o  one t h i r d  s h a r e  o f  t h e  r e n t s  o r  
p r o f i t s  o f  l a n d s  a l i e n a t e d  b y  s t o o l s  s u b o r d i n a t e  t o  
him was n o t  o f  a p o l i t i c a l  o r  c o n s t i t u t i o n a l  c h a r a c t e r .  
T h i s  v ie w ,  w i t h  r e s p e c t ,  i s  Q u e s t i o n a b l e  a n d  seems t o  
b e  b a s e d  on  Webber,  C . J f s ,  a c c e p t a n c e  o f  t h e  s t a t e m e n t  
i n  page  !|9 o f  C a s e l e y  H a y f o r d ’ s " Gold  C o a s t  N a t i v e  
i n s t i t u t i o n s " w h ic h  f a i l e d  t o  d i s t i n g u i s h  b e t w e e n  
" a b u s a "  p a y a b l e  by  a c u s t o m a r y  t e n a n t  an d  " t r i b u t e "  
p a y a b l e  b y  s u b o r d i n a t e  c h i e f s  f rom  n a t u r a l  p r o d u c e  o f  
l a n d ,  s u c h  as  g o l d ,  t o  t h e  P a ram o u n t  C h i e f  e v e n  i f  
a b s o l u t e  i n t e r e s t s  i n  t h e  l a n d  i s  v e s t e d  i n  t h e  s u b -  
- c h i e f :  See A t t a  & o r s .  v .  Arrnah (1 9 3 0 )  1 W.A.C.A. 13#



( i )  " Z ak a" , a t i t l e  p a y a b l e  by  a l l  Moslems t 'o t h e  

a d m i n i s t r a t i v e  s u p e r i o r  on t h e  two s t a p l e  c r o p s  o f  g u i n e a  

c o r n  and  m i l l e t .

( i i )  " K u r d i n  K asa" o r  l a n d  t a x  p a y a b l e  by  , a l l _ a g r i 

c u l t u r a l  c l a s s e s  an d  l e v i e d  on t h e  v a l u e  o f  a r a b l e  l a n d .

I n  Z a r i a  E m i r a t e  t h e  paym ent was . c a l c u l a t e d  on e v e r y  h o e .

( i i i )  "U s h u r " , a fo rm  o f  p l a n t a t i o n  t a x ,  l e v i e d  on 

a l l  o t h e r  c r o p s  s u c h  a s  r i c e ,  o n io n ,  i n d i g o ,  w h e a t ,  c a s 

s a v a ,  t o b a c c o  and  d a t e  p a lm ,  on w h ich  1z a k a* was n o t  

l e v i e d .

( i v )  tfJ i n g a l i " > o r  t a x  on l i v e s t o c k .

I n  addition to these payments there were taxes on 
h a n d i c r a f t s  and c a n o e s  as well as  death duties and c a 

ravan t o l l s .  T axes  s i m i l a r  to those paid in the North
6were  p a y a b l e  i n  S o u t h e r  N i g e r i a  a t  more o r  l e s s  r e g u l a r  

i n t e r v a l s ,  a c c o r d i n g  t o  t h e  n e e d s  o f  t h e  com m unity .  Some

t i m e s ,  i n  a d d i t i o n  t o  o r  i n  s u b s t i t u t i o n  f o r  t h e s e  p a y 

m en ts  t h e  members o f  t h e  community  m ig h t  u n d e r t a k e  a c o r 

p o r a t e  r e s p o n s i b i l i t y  f o r  t h e  d u t i e s  r e q u i r i n g  t h e  e x p e n 

d i t u r e  o f  t h e  r e v e n u e  s o  c o l l e c t e d  -  s u c h  d u t i e s  a s  m a in 

t a i n i n g  t h e  r o a d s  o r  m a rk e t  p l a c e s  o r  p r o v i d i n g  p o l i c e m e n  

f o r  t h e  v i l l a g e .  ^

6 . Aba Com mission  o f  I n q u i r y  (Memo Q u o te d )  S e s s i o n a l  P a p e r , 
No. 28 o f  1930* Lupfard ,' s i r  ^ . D. ,  R e p o r t  on  t h e  ̂ Amalga
m a t i o n  o f  N o r t h e r n  and  S o u t h e r n  N i g e r i a , p a r a  2 6 .

7« A rd e r n e ' r ,  I n t e r i m  Re p o r t  on S o c io -E c o n o m ic  S u rv e y  o f  
M b a - l s e , p .  1 0 2 .  ~ H r e e n ,  I b o  V i l l a g e  A f f a i r s , p . 1 2 .



T hese  d u e s  w h e t h e r  a s s e s s e d  on l a n d  o r  p r o d u c e  and  

w h e t h e r  p a i d  i n  c a s h  o r  b y  s e r v i c e s ,  were n o t  r e n t .  They 

were  c o m p a ra b le  t o  t h e  B r i t i s h  " P r o p e r t y  Tax" p a y a b l e
Q

under Schedule A of the Income Tax A c t ,  1952, in respect 
of income arising from the exploitation of the right of

qo w n e r s h ip  o f  l a n d . '  The f u l f i l m e n t  o f  t h e  c i v i c  r e s p o n 

s i b i l i t y  r e q u i r e d  b y  t h e  A c t  f rom  an  owner o f  a f r e e h o l d  

o r  l e a s e h o l d  p r e m i s e s  does  n o t  t r a n s f o r m  s u c h  a p a y e e  

i n t o  a t e n a n t  o f  t h e  s t a t e  o f  o f  t h e  Income Tax C om m iss io 

n e r s  any more t h a n  s i m i l a r  c u s t o m a r y  pay m en ts  do t r a n s 

fo rm  t h e  c u s t o m a r y  p a y i n g  i n t o  t h e  t e n a n t  o f  t h e  t a x -  

- c o l l e c t i n g  a u t h o r i t y .

b ) P ay m e n ts  i n  r e s p e c t  o f  s o c i a l  o b l i g a t i o n s .

Dues s i m i l a r  t o  t h o s e  p a y a b l e  i n  r e s p e c t  o f  c i v i c  

r e s p o n s i b i l i t y  a r e  a l s o  p a y a b l e  t o  c h i e f s  a n d  f a m i l y  h e a d s  

by  members o f  t h e  community i n  r e c o g n i t i o n  o f  t h e  s o c i a l  

s u p e r i o r i t y  o f  and  as  a mark o f  l o y a l t y  t o  t h o s e  h e a d s .

T hese  p a y m e n ts ,  u s u a l l y  c a l l e d  t r i b u t e ,  a r e  n o t  made i n  

c o n s i d e r a t i o n  o f  t h e  r i g h t s  e n j o y e d  i n  l a n d .  Among t h e  

Y o ru b as  t h i s  fo rm  o f  paym ent  i s  c a l l e d  i s i n  ^  a n d  d i f f e r s  

f rom  i s h a k o l e  p a y a b l e  by  t e n a n t s  a s  s u c h .  The I b o s  u s e  

t h e  same w ord  " i r u "  o r  " i r u - a l a "  f o r  b o t h  i s i n  and  i s h a k o l e .

8 .  15 & 16 Geo 6 .  & 1 E l i z  I I  C a p . 10 S . 8 2 ;  a  S c h e d u l e  A , g § r a . X  
9* See H a l s b u r y ' s  Laws o f  Eng l a n d , 3 r d  e d . , v o l . 2 0 ,  p a r a . 51 f f «
1 0 .  c f .  E l i a s ,  M l  g e r i a n  L and  Law and  b u s t o m , p . l l 6 ,  c i t i n g  

I f e  O v e r l o r d s  v .  Modakekes (1 9 ^ 8 )  S a i l y  S e r v i c e ,  December,  
22 p . l  Judgm en t  o f  A a l l i n a n ,  J .  on Monday, Dec .13*
1§U8 at Ife Supreme Court.



I t  i s  a w e l l - k n o w n  p r i n c i p l e  o f  n a t i v e  la w  t h a t  a

man who f a i l s  t o  d i s c h a r g e  h i s  c i v i c  d u t y  may he  p e n a l i s e d

by  b e i n g  d e p r i v e d  o f  r i g h t s  i n  e n jo y m e n t  o f  ’ communal* l a n d

b u t  t h i s  does  n o t  im p ly  t h a t  s u c h  a c u l p r i t  i s  a t e n a n t

o f  t h e  c o r p o r a t e  g r o u p  j u s t  a s  e n f o r c i n g  a ju d g m e n t  o r d e r

a g a i n s t  an  income t a x  d e f a u l t e r  d o es  n o t  change  t h e  l e g a l

f a c t  t h a t  he  i s  n o t  a  t e n a n t  o f  t h e  body  p o l i t i c .

c ) Paym ents  i n  r e s p e c t  o f  o c c u p a t i o n  and  u s e  of  l a n d .

Paym en ts  made i n  c o n s i d e r a t i o n  o f  r i g h t s  e n j o y e d  i n

l a n d  a r e  o f  two c l a s s e s :

( i )  C u s to m ary  d u e s ;

( i i )  C o n t r a c t u a l  ( c u s t o m a r y )  p a y m e n ts .

( i )  C us tom ary  d ues  p e r  s e  a r e  im p o s e d  b y  law  a s  a means

o f  p r e s e r v i n g  t h e  g r a n t o r ’ s  r e v e r s i o n .  L i a b i l i t y  f o r
11paym ent d i f f e r s  f rom  one e t h n i c  g r o u p  t o  t h e  o t h e r .

The l b o s  r e f e r  t o  i t  as  i r u  o r  i r u - a l a , t h e  H an sa s  c a l l

i t  g a l l a , t h e  Yombas i s h a k o l e  and t h e  B i n i s ,  a r k o h e r e .
12I n  some s o c i e t i e s  s u c h  as  t h e  T iv  “ i t  was t o t a l l y  u n 

known; i n  some p l a c e s  i t  was p a y a b l e  once  e v e r y  y e a r  

a s  l o n g  as  t h e  t e n a n c y  l a s t s ,  i n  o t h e r s  i t  was p a y a b l e  

o n l y  o n c e ,  i . e .  b e f o r e  t h e  g r a n t  was made and  y e t  i n  o t h e r  

a r e a s  t h e  g r a n t o r  was b o u n d  t o  r e t u r n  what  he  was p a i d  ( o r

1 1 .  C o l e ,  Z a r i a ,  p a r a s  9 7  & 9 8 .  Ward p r i c e ,  o p . c i t . ,  
p a r a s . 3 6 ,  I l k  an d  1 1 7 *  R o w l in g ,  B e n i n , p a r a . 3 1 *

1 2 .  Bohannan ,  T iv  F a r r r > 8 e t t l e m e n t , p . 3 8  c f .  C o l e ,  N i g e r , 
p a r a .  1 0 7 *  U s u a l l y  t h e  p o p u l a t i o n  i n  s u c h  s o c i e t i e s  
was s p a r s e  a n d  th e  l a n d  p l e n t i f u l .



i t s  e q u i v a l e n t )  on t h e  d e t e r m i n a t i o n  o f  the t e n a n c y .

The r e a s o n  f o r  t h e  c u s to m a r y  paym ent was t o  p r o v i d e

some e v i d e n c e  o f  t h e  g r a n t o r ’ s  u l t i m a t e  t i t l e ,  n o t  t o

p r o v i d e  h im w i t h  an  econom ic  a d v a n t a g e .  F o r  t h i s  r e a s o n ,

i n  some c a s e s  where  t h e  g r a n t o r  h a s  i m p l i c i t  c o n f i d e n c e
13i n  th e  t e n a n t  o r  w here  h e  p e r f o r m s  s p e c i a l  r i t e s  c o n 

s i s t e n t  o n l y  w i t h  t h e  r i g h t s  o f  a l a n d l o r d  o f  t h e  p r o p e r 

t y ,  he may w a iv e  h i s  c l a i m s  f o r  t h e  d u e s .  Where t h e  c l a i m  

h a s  n o t  b e e n  e x p r e s s l y  o r  i m p l i e d l y  t o t a l l y  w a i v e d ,  i t  i s  

c o m p u ls o ry  on  t h e  t e n a n t  t o  p a y  i t  e v e n  i f  t h e  p a r t i e s  s a i d  

n o t h i n g  a b o u t  i t  a t  t h e  feixnmencement o f  t h e  g r a n t .  More

o v e r ,  e v e n  i f  t h e  t e n a n t  h a d  made no p a y m e n ts  i n  t h e  p a s t ,

t h e  g r a n t o r  c o u l d  w i t h i n  any  r e a s o n a b l e  t im e  i n  t h e  f u t u r e
t e n a n t

demand t h e  due w h ich  w o u ld  a c c r u e  and  ± t  t h f a i l e d ,  m ig h t
13e n f o r c e  h i s  r i g h t s  b y  e v i c t i o n  b u t  h e  c o u l d  n o t  r e 

c o v e r  any p a s t  d u es  v/hich he  w ou ld  be  p re su m e d  t o  h a v e  

w a iv e d .

An e s s e n t i a l  f e a t u r e  o f  t h i s  c o m p u ls o r y  c u s to m a r y  

payment i s  t h a t  what  i s  p a y a b l e ,  t o g e t h e r  w i t h  t h e  quantum  

t h e r e o f ,  i s  f i x e d  b y  t h e  l o c a l  c u s to m ,  ^ o r  i n s t a n c e ,  i n  

Oba i n  E a s t e r n  N i g e r i a ,  e i g h t  k o l a - n u t s ,  e i g h t  yams and  

a h i n d  l e g  o f  a n  a n im a l  k i l l e d  by  t h e  t e n a n t  d u r i n g  t h e  

A n a-n a -ag w n  F e s t i v a l ,  i s  p a y a b l e ;  i n  A s a b a ,  t h e  t e n a n t
T 1

p ays  yam s,  pa lm  w ine  and  t o b a c c o  ; among t h e  I g b i r r a

13* W.A.L.C. p a r a . 1 2 ,579* 
li+. H o w lin g ,  ^ e n i n ,  p a r a .  9 0 .



r 15o f  Kukuru d i v i s i o n  yams a n d  pa lm  wine a r e  p a y a b le *  I n  

t h e  Allawra D i s t r i c t  o f  t h e  -Niger P r o v i n c e  o f  N o r t h e r n  N i 

g e r i a  t h e  t e n a n t  was r e q u i r e d  t o  pay  one b u n d l e  o f  g r a i n

m e a s u r in g  a p p r o x i m a t e l y  50 l b s *  and  i f  he  h a s  grown r i c e
1 6  1 7on t h e  f a rm  t h e  dues  w i l l  amount t o  f i v e  mudus o f  r i c e  * 

Among t h e  K ansas  o f  Z a r i a  P r o v i n c e  one c h i c k e n  was p a y a b l e
T O

i r r e s p e c t i v e  o f  t h e  s i z e  o f  t h e  l a n d  g r a n t e d *  I n  t h e
19h a c h i a  D i s t r i c t  b e e r  was g i v e n  as  t h e  paym ent  , i n  t h e

20Zangon K a ta b  a  b a s k e t f u l  o f  t h e  c r o p  grown , w h e r e a s  

i n  t h e  ^ a g o r a  D i s t r i c t  o f  t h e  same p r o v i n c e  one g o a t  was 

g i v e n  a t  t h e  commencement o f  t h e  t e n a n c y  b u t  was r e t u r n -  

a b l e  on t h e  d e t e r m i n a t i o n  o f  t h e  g r a n t *  I n  t h e  %/on 

a r e a  o f  t h e  P l a t e a u  P r o v i n c e  t h e  amount was a b a s k e t  o f  

g r a i n  ( o r  two f o r  a l a r g e  p l o t )  and two p o t s  o f  b e e r *

( i i )  C o n t r a c t u a l  P a y m e n t s * A d i s t i n c t i o n  m ust  be  draw n 

b e tw e e n  c u s to m a r y  dues  o f  t h e  above c l a s s  im p o s e d  on th e  

t e n a n t  b y  law  an d  p ay m en ts  made as  a r e s u l t  o f  a n  a g r e e 

ment b e t w e e n  t h e  p a r t i e s *  N h e r e a s  t h e  c u s t o m a r y  d u e s  a r e  

u n i f o r m  i n  e a c h  l o c a l i t y ,  t h e  c o n t r a c t u a l  paym ent  i s  n o t  

f i x e d  and  d ep en d s  on w h a t e v e r  t h e  p a r t i e s  s t i m u la t e d ,

15* i b i d * p a r a . 31*
16* A “mudu1' i s  a s m a l l  b a s i n  w h ich  on t h e  a v e r a g e  h o l d s  

a b o u t  5 l b s  o f  r i c e .
17* C o l e ,  N i g e r * p a r a  7k»
1 8 .  C o le ,  Z a r i a , p a r a * 3 1  
19# C o l e ,  Z a r i a , p a r a . 66 
20 .  C o l e ,  Z a r i a , p a r a . 9 8 .
1* C o l e ,  Z a r i a , p a r a . 27*
2 .  R o w l in g ,  P l a t e a u , p a r a . 58 .



v a r y i n g  s u b s t a n t i a l l y  w i t h i n  t h e  same l o c a l i t y .  I f  t h e  

p a r t i e s  e x p r e s s l y  a g r e e  on w hat  t h e  payment w i l l  b e  t h e  

paym ent  o f  t h e  t r a d i t i o n a l  c u s to m a r y  dues  w i l l  be  e x c l u d e d  

an d  o n ly  t h e  c o n t r a c t u a l l y  a g r e e d  amount c a n  b e  c l a i m e d  

b y  th e  l a n d l o r d .  I f  t h e  t e n a n t  f a i l  t o  pay  i n  an y  p a r 

t i c u l a r  y e a r  t h e  g r a n t o r  may c l a i m  t h e  a c c r u i n g  d u e s  as  

w e l l  as  t h e  a r r e a r s .  T h i s  i s  a mark o f  d i f f e r e n c e  b e tw e e n  

t h o s e  c u s to m a r y  p ay m en ts  f i x e d  b y  t h e  p a r t i e s  t h e m s e l v e s  

an d  t h o s e  f i x e d  by  t h e  i m p l i c a t i o n  o f  law: i n  t h e  l a t t e r

c a s e  t h e  g r a n t o r  c a n  o n l y  c l a i m  w hat  w i l l  be  due a t  t h e  

t im e  o f  a c t i o n  b u t  n o t  t h e  a r r e a r s .

I f  no e x p r e s s  a g r e e m e n t  a s  t o  t h e  dues  was e n t e r e d  

i n t o  a t  t h e  t im e  o f  t h e  g r a n t  t h e  t e n a n t  w i l l  b e  l i a b l e  

t o  p ay  o n l y  t h e  t r a d i t i o n a l  c u s to m a r y  amount f i x e d  b y  law  

and  t h e  l a n d l o r d  c a n n o t  l a t e r  t r y  t o  im pose  a l a r g e r  amount 

a f t e r  t h e  t e n a n t  h a s  e n t e r e d  i n t o  p o s s e s s i o n .  I t  i s  s u b -
■3

m i t t e d  t h a t  t h e  c a s e  o f  M gbelekeke F a m i l y  v .  Madam I y a j i  ^ 

i s  s u p p o r t a b l e  on t h i s  p r i n c i p l e  r a t h e r  t h a n  on t h e  t e s t  

o f  p r o o f  o f  cus tom  a c c o r d i n g  t o  t h e  p r i n c i p l e s  o f  E n g l i s h  

law  a d o p t e d  by t h e  l e a r n e d  J u d g e .  I n  t h a t  c a s e  a l a n d l o r d  

c l a i m e d  f o r  a d e c l a r a t i o n  o f  t i t l e  an d  a n  o r d e r  f o r  h a l f  

t h e  r e n t  r e c e i v e d  by  h i s  c u s to m a r y  t e n a n t  who h a d  c o n c l u d e d  

a l e a s e  o f  p a r t  o f  t h e  l a n d  t o  a E u r o p e a n  f i r m .  The Supreme 

C o u r t  a d d r e s s e d  i t s e l f  t o  t h e  f o l l o w i n g  q u e s t i o n s :

3* (1 9 3 1 )  O n i t s h a  Supreme C o u r t  S u i t ,  No.U o f  1931*



D id  ^adam ^ y a j i  i n  f a c t  c o n s e n t  t o  p ay  o v e r  h a l f  

o f  t h e  r e n t ?

I f  s h e  d i d  a g r e e ,  .was. t h e r e  any c o n s i d e r a t i o n  

f o r  t h e  a g r e e m e n t?

Has a  l a n d l o r d  u n d e r  t h e  cu s to m  o f  O n i t s h a  p e o p l e  

t h e  r i g h t  t o  r e c e i v e  f rom  a k o l a  t e n a n t  a s h a r e  

o f  t h e  r e n t  p a y a b l e  u n d e r  a s u b - l e a s e ?

I n  a n s w e r i n g  t h e  t h i r d  q u e s t i o n  th e  Ju d g e  s a i d  t h a t  

one o f  t h e  e s s e n t i a l s  o f  a cus tom  v /h ich  th e  C o u r t  w ou ld  

e n f o r c e  was t h a t  i t  m ust  be im m em oria l  b u t  t h a t  f a c t  -

" p u t s  t h e  p l a i n t i f f s  i n  a d i f f i c u l t  p o s i t i o n  
s i n c e  i t  i s  o b v io u s  t h a t  t h e y  c a n n o t  d a t e  t h e  
cu s to m  f u r t h e r  b a c k  t h a n  t h e  a d v e n t  o f  E u ro 
p e a n  c i v i l i z a t i o n  b e f o r e  w h ich  s u c h  a co n 
c e p t i o n  as  paym ent  o f  a y e a r l y  r e n t  f o r  l a n d  
was unknown b u t  i t  h a s  r e c e n t l y  b e e n  l a i d  down 
b  t h e  ^ r i v y  C o u n c i l  and  F s h o u l d  be  t h e  l a s t  
Co d i s s e n t  f rom  t h e  p r o p o s i t i o n ,  t h a t  n a t i v e  
cus tom  may ch a n g e  w i t h  t h e  a d v e n t  o f  E u ro 
p e a n  i d e a s  an d  I  s h o u l d  n o t  b e  i n c l i n e d  t o  
e x c lu d e  a c u s to m  f rom  r e c o g n i t i o n  i f  i t  c o u l d  
be  shown t h a t  i t  h a s  e x i s t e d  s u b s t a n t i a l l y  
b a c k  t o  t h e  t im e  o f  E u ro p e a n  s e t t l e m e n t . ”

He s t r e s s e d  t h a t  t h e r e  were o t h e r  d i f f i c u l t i e s  i n  t h e

p l a i n t i f f s 1 way: a c u s to m  m ust  be  c e r t a i n  b u t  a l l  t h a t

t h e  p l a i n t i f f s  a l l e g e d  was a c u s to m  t o  t a k e  a p e r f e c t l y

i n d e t e r m i n a t e  s h a r e  o f  r e n t s .  F u r t h e r ,  t h e  cu s to m  m ust

n o t  a r i s e  f ro m  wrong o r  u n s u r p a t i o n  b y  t h e  p e o p l e  o f  O n i t s h a

a mere p r a c t i c e  o f  one s i d e  m ak ing  a demand w h ic h  i s  o n l y

a c c e p t e d  t o  b y  t h e  o t h e r  s i d e  u n d e r  p r e s s u r e  and  e v e n  f o r c e d

( i )  

( i i ) 

( i i i )



u p o n  him hy  l e g a l  p r o c e s s  c o u l d  g i v e  r i s e  t o  no b i n d i n g  

cu s to m  s i n c e  t h e  e s s e n t i a l  e l e m e n t  o f  c o n s e n t  was a b s e n t .

He t h e n  c o n c l u d e d  as  f o l l o w s :

" I  am c l e a r  t h a t  t h e  cu s to m  c o n t e n d e d  b y  t h e  
p l a i n t i f f s  l a c k s  t h r e e  e s s e n t i a l  e l e m e n t s  
f o r  cu s to m  w h ic h  th e  C o u r t s  w i l l  e n f o r c e ,  
n am e ly ,  a n t i q u i t y ,  c e r t a i n t y ,  and f r e e  c o n 
s e n t  and  t h a t  p l a i n t i f f s  h a v e  a l s o  f a i l e d  
t o  make o u t  t h e i r  c a s e  u n d e r  t h i s  h e a d . ”

I n  t h i s  c a s e  t h e  C o u r t  was m e a s u r i n g  t h e  v a l i d i t y  o f  

a cus tom  i n  n a t i v e  lav/ w i t h  t h e  y a r d - s t i c k  o f  E n g l i s h  l e 

g a l  p r i n c i p l e s .  T h i s ,  w i t h  r e s p e c t ,  i s  u n s a t i s f a c t o r y  

b e c a u s e  i n  c u s to m a r y  law  i t s e l f  t h e  e l e m e n t  o f  a n t i q u i 

t y  i s  n o t  e s s e n t i a l  i n  a l l  c a s e s ,  ^ h a t  makes a  s p e c i a l  

cus tom  b i n d i n g  i s  g e n e r a l  a c c e p t a n c e  b y  members o f  t h e  

community t o  w h ic h  i t  a p p l i e s :  i f  t h e s e  members r e g a r d

t h e  r u l e  as  o b l i g a t o r y  and b i n d i n g  u p o n  them , a c u s t o 

mary t r i b u n a l  w i l l  e n f o r c e  i t  n o t w i t h s t a n d i n g  t h a t  i t s  

o r i g i n  c o u l d  b e  t r a c e d  w i t h i n  t h e  l i v i n g  memory* What 

t h e  Madam I y a . i i  c a s e  r e v e a l s  i s  t h a t  t h e r e  was no e x p r e s s  

a g re e m e n t  b e tv /e e n  t h e  l a n d l o r d  and  t h e  t e n a n t  f o r  payment 

o f  any  a d d i t i o n a l  d u es  t o  t h o s e  r e c o g n i s e d  i n  n a t i v e  la w ,  

a n d , t h e r e f o r e ,  t h e  l a n d l o r d  c o u l d  n o t  r e c o v e r  h a l f  t h e  

s h a r e  o f  t h e  r e n t  p a i d  b y  t h e  E u ro p e a n  f i r m .  Had h i s  c l a i m  

b e e n  s o l e l y  f o r  c u s to m a r y  d u e s ,  t h e  d e c i s i o n  c o u l d  h av e  

b e e n  d i f f e r e n t .  M o reo v e r ,  t h e r e  was no i n d i c a t i o n  i n  t h e  

R e p o r t  t h a t  t h e  l a n d l o r d  e x p r e s s l y  empowered t h e  t e n a n t  

t o  s u b l e t  a n d  a b e t t e r  rem edy  v/h ich  he  w o u ld  h a v e  s o u g h t



w o u ld  have  b e e n  f o r f e i t u r e  o f  th e  g r a n t  b e c a u s e  o f  t h e  

a l i e n a t i o n *  T h i s  h e  d i d  n o t  do an d  b y  m aking  t h e  c l a i m  

f o r  h a l f  t h e  r e n t  he i m p l i e d l y  w a iv e d  t h e  b r e a c h  c a u s e d  

by  t h e  s u b l e t t i n g  w i t h o u t  a t  t h e  same t im e  p r o v i n g  a n  

e x p r e s s  c o n t r a c t  f o r  paym ent o f  more t h a n  t h e  c u s t o m a r y  

d u e s .

E x p r e s s  O b l i g a t i o n s  o f  t h e  T e n a n t  i n  C u s to m ary  Law*

U nder  t h e  c o n d i t i o n s  e x i s t i n g  t o d a y  many o f  t h e  im

p l i e d  t e rm s  o f  c u s to m a r y  t e n a n c i e s  a r e  e x p r e s s l y  i n c o r p o 

r a t e d  i n  a document e x e c u t e d  b y  t h e  g r a n t e e  a n d  i n t e n d e d  

t o  r e g u l a t e  h i s  r e l a t i o n  w i t h  t h e  l a n d l o r d .  F o r  e x a m p le ,  

t h e  "book"  s i g n e d  b y  I b o  t e n a n t s  i n  t h e  K agoro  D i s t r i c t  

o f  Z a r i a  P r o v i n c e  ^  e x p r e s s l y  p r o v i d e d  t h a t  -

1 ) t h e  l a n d  i s  " f o r  p u r p o s e s  o f  b u i l d i n g  o n ly "  an d  " i s  

n o t  g i v e n  f o r  f a r m i n g  p u r p o s e s "

2 ) Ifwhen t h e y  [ t h e  t e n a n t s ]  w i s h  t o  l e a v e  t h e y  h a v e  n o t  

t h e  r i g h t  t o  s e l l  t h e  b u i l d i n g s  t h e y  h a v e  b u i l t  t o  w hoeve r  

t h e y  deem f i t ,  b u t  o n l y  w i t h  t h e  know ledge  and  a g re e m e n t  

o f  t h e  v i l l a g e "  -  t h e  g r a n t o r s .

3 )  The D i s t r i c t  h e a d  c o u l d  e v i c t  a  t r o u b l e s o m e  t e n a n t  

and  c o u l d  r e t a k e  t h e  l a n d  i f  i t  was r e q u i r e d  f o r  p u b l i c  

p u r p o s e s .

U s u a l l y  t h e s e  d o cu m en ts  a r e  s i l e n t  on a number  o f

4 .  R e p ro d u c e d  i n  C h a p t e r  p#2/i’2 - '9 >  s u p r a .



5i s s u e s  i m p l i e d  "by c u s to m .  I n  s u c h  c a s e s  i f  j u s t i c e  i s

t o  he done and  e f f e c t  g i v e n  t o  t h e  i n t e n t i o n  o f  t h e  p a r t i e s

t h e s e  i m p l i e d  t e r m s  must  he  deemed t o  he  i n c o r p o r a t e d

i n t o  t h e  docum ent h y  o p e r a t i o n  o f  c u s to m a r y  l a w ,  a s  l o n g

a s  t h e  t e rm s  a r e  n o t  i n  c o n f l i c t  w i t h  t h e  e x p r e s s  p r o -
c

v i s i o n s  o f  t h e  d o cum en t .

Today,  i t  i s  q u i t e  common t o  p r o v i d e  e x p r e s s l y  f o r  

paym ent o f  r e n t  i n  c a s h  o r  so m e t im es  i n  k i n d .  Such p a y 

ment n o t  o n l y  s e r v e s  a s  a n  aknow ledgm ent  o f  t h e  l a n d l o r d 1s 

r e v e r s i o n  h u t  i t  a l s o  p r o v i d e s  some econom ic  a d v a n t a g e  t o  

t h e  g r a n t o r .  E x p r e s s  r e s e r v a t i o n  o f  s u c h  " r e n t " ,  h o w ev e r  

s m a l l ,  w i l l  r a i s e  t h e  i m p l i c a t i o n  t h a t  t h e  t e n a n t  w i l l  

p a y  any o t h e r  c u s to m a r y  dues  t o  t h e  l a n d l o r d .  One a d v a n 

t a g e  ( t o  t h e  g r a n t o r )  o f  an  e x p r e s s  p r o v i s i o n  f o r  r e n t  i s  

t h a t  i t  c a n  h e  e n f o r c e d  hy  a c t i o n  and  a r r e a r s  due c o u l d  

he  r e c o v e r e d  -  a p r o c e s s  w h ich  i s  n o t  a v a i l a b l e  i n  c a s e  

o f  i m p l i e d  d u e s ,  t h e  l a n d l o r d ’ s  remedy f o r  t h e i r  b r e a c h  

b e i n g  l i m i t e d  t o  f o r f e i t u r e .

O b l i g a t i o n s  o f  t h e  t e n a n t  u n d e r  t h e  g e n e r a l  l a w .

The o b l i g a t i o n s  o f  a p e r s o n  whose h o l d i n g  i s  r e g u l a t e d  

by t h e  g e n e r a l  law  o f  N i g e r i a  d ep en d  on who i s  t h e  l a n d l o r d  

Where t h e  Government o r  a  s t a t u t o r y  c o r p o r a t i o n  i s  t h e

5 .  Such  a s  paym ent o f  c u s to m a r y  d u e s ,  d e n i a l  o f  t h e  g r a n t o r
t i t l e ,  r i g h t s  o v e r  eco n o m ic  t r e e s ,  e t c .

6 . c f .  s i m i l a r  r u l e  i n  E n g l i s h  law :  O d g e r s ,  The C o n s t r u c 
t i o n  o f  Deeds and  S t a t u e s , 3 r d  e d .  1 952 ,  p . 8 2 - 3 ;  N o r t o n
on h e e d s , 2nd e d .  1 9 2 6 , pp li+3 “ 6 .



l a n d l o r d  most o f  t h e  t e n a n t ’ s o b l i g a t i o n s  a r e  l a i d  down 

b y  s t a t u t e  a n d ,  t h e r e f o r e ,  a r e  i m p l i e d  by  l a w .  ^ h e r e  t h e  

l a n d l o r d  i s  a p r i v a t e  p e r s o n ,  aampany o r  a c o r p o r a t e  g r o u p ,  

some o f  t h e  t e n a n t ’ s  o b l i g a t i o n s  a r e  i m p l i e d  by  la w  w h i l e  

o t h e r s  a r e  e x p r e s s l y  p r o v i d e d  f o r  by  a g re e m e n t  b e t w e e n  th e  

^he  m ost  u s u a l  o f  t h e s e  o b l i g a t i o n s  a r e :

To p ay  r a t e s ,  t a x e s ,  and  o u t g o i n g s .

To pay  r e n t .

To u s e  t h e  p r e m i s e s  i n  a t e n a n t - l i k e  m a n n e r .

Not t o  deny t h e  l a n d l o r d ’ s t i t l e  

Not t o  a s s i g n ,  s u b l e t  o r  p a r t  w i t h  p o s s e s s i o n  

o f  t h e  p r e m i s e s  w i t h o u t  t h e  l e s s o r ’ s c o n s e n t .

To p ay  c o m p e n s a t i o n  f o r  damges c a u s e d  b y  t h e  

e x e r c i s e  o f  h i s  r i g h t s .

( i )  H a t e s ,  T axes  and  O u t g o i n g s . A t e n a n t  o f  Crown l a n d  

i n  any p a r t  o f  N i g e r i a  i s  t h e  "o w n er” o f  t h e  p e m is e s  l e a s e d

t o  him and  i s ,  t h e r e f o r e ,  l i a b l e  t o  pay a l l  r a t e s ,  t a x e s ,

c h h r g e s ,  d u t i e s ,  a s s e s s m e n t s  o r  o u t g o i n g s  o f  w h a t e v e r  d e s 

c r i p t i o n  a s  may b e  im p o s e d .  ^ T h i s  l i a b i l i t y  i s  im p o sed  

by  1 aw an d  e v e n  i f  t h e  l e a s e  was s i l e n t  on  t h e  m a t t e r  he 

w i l l  n e v e r t h e l e s s  h av e  t o  p a y .

I f  t h e  t e n a n t  does  n o t  h o l d  f ro m  t h e  G overnm en t  b u t  

f rom  a p r i v a t e  p e r s o n  o r  c o r p o r a t e  g ro u p  h i s  o b l i g a t i o n  i n

7 .  Lagos L o c a l  G o v t .  Law, O rd i n a n c e  N o . l h  o f  1955 a s
amended; no?/ G a p .93 o f  1 9 5 8 ,  s . 1 3 8 .  c f .  Y/e s t e r n  Re
g i o n  L o c a l  G o v t .  Law, C a p . 68 o f  1 9 5 9 9 s .  1 8 1 .

p a r t i e s •

( i )

( i i )

( i i i ) 

( i v )  

(v )

( v i )



t h i s  r e s p e c t  i s  m o d i f i e d  t o  some e x t e n t  "because t h e  L o c a l
g

G overnm ent  Laws p r o v i d e  t h a t  an owner as  w e l l  as  a n  

o c c u p i e r  o f  p r e m i s e s  a r e  b o t h  l i a b l e  f o r  r a t e s  b u t  i n  t h e  

a b s e n c e  o f  a n  a g re e m e n t  t o  t h e  c o n t r a r y ,  t h e  owner w i l l  

u l t i m a t e l y  be l i a b l e  t o  t h e  o c c u p i e r  who may r e c o v e r  i t  

by  a c t i o n  o r  d e d u c t  i t  f rom  any r e n t  d u e .  An " o w n e r " ,  as  

d e f i n e d ,  i n c l u d e s  b o t h  a p e r s o n  r e c e i v i n g  ( o r  who w o u ld  

r e c e i v e )  r e n t  o f  t h e  t e n e m e n t  and  t h e  h o l d e r  o f  a t e n e 

ment d i r e c t  f rom  t h e  Crown u n d e r  l e a s e ,  l i c e n c e d  o r  o t h e r -  
9

w is e  . T h i s  means t h a t  u n l e s s  t h e r e  i s  an e x p r e s s  a g r e e 

ment t o  t h e  c o n t r a r y ,  t h e  u l t i m a t e  l i a b i l i t y  f o r  r a t e s  w i l l  

f a l l  on t h e  p r i v a t e  l a n d l o r d  as  t h e  owner o f  t h e  p r e m i s e s .  

T h i s  i s  a m arked  d i f f e r e n c e  b e t w e e n  t h e  g e n e r a l  law  o f  

N i g e r i a  an d  t h e  law  o f  E n g la n d  u n d e r  w h ic h  t h e  t e n a n t ,  as

an  o c c u p i e r ,  i s  l i a b l e  t o  pay  r a t e s  and  t a x e s  a s s e s s e d
10on t h e  p r e m i s e s .

I n  N i g e r i a  i f  t h e  t e n a n t  p a i d  t h e  r a t e  he  c o u l d  r e 

c o v e r  i t  b y  a c t i o n  o r  d e d u c t  i t  f rom  any  r e n t  due o r  t o  

become due b u t  i n  E n g la n d  a t e n a n t  who p a y s  h i s  l a n d l o r d ’ s 

P r o p e r t y  Tax must  d e d u c t  i t  f rom  t h e  f i r s t  p aym en t  o f  r e n t  

t h e r e a f t e r  a n d  i f  h e  f a i l  t o  do s o ,  c a n n o t  r e c o v e r  t h e

9* A s s e s s m e n t  O r d i n a n c e ,  cap~*15 o f  1958 ( F e d . )  3 . 2 .
1 0 .  F o r  f u r t h e r  d i s c u s s i o n  o f  t h e  r u l e  i n  E n g l i s h  law  s e e ,  

C h e s h i r e ,  o p . c i t , p .  373*, W o o d f a l l ,  op .  c i t . t i 960 e d . ,  
p a r a s .  1U8 7 , 1 5 6 8 . I n  N i g e r i a ,  t h e  t e n a n t  c o u l d  be  
made l i a b l e  u n d e r  t h e  s p e c i a l  t e rm s  o f  t h e  l e a s e .  I f  
l i a b l e ,  t h e  l a n d l o r d  may, i f  a u t h o r i s e d  b y  t h e  l e a s e ,  
r e - e n t e r  on t h e  t e n a n t ’ s f a i l i n g  t o  p a y .  E o r  f u r t h e r  
d i s c u s s i o n  s e e  Basma v .  N o n v e ld in e  (1 9 5 2 )  Ik- W.A.C.A. 
231 ,  S i e r r a  L eo n e ,  b u t  on t h e  same p r i n c i p l e s .  c



U02. .

amount l a t e r  e i t h e r  hy  d e d u c t i o n  o r  hy  a c t i o n .

C o m p l i c a t e d  q u e s t i o n s  may a r i s e  where  r a t e s  a r e  a s 

s e s s e d  on p r e m i s e s  h e l d  hy  a c u s to m a r y  t e n a n t .  I f  t h e  

p a r t i e s  made no e x p r e s s  p r o v i s i o n  a s  t o  l i a b i l i t y  f o r  

r a t e s  t h e  t e n a n t  c o u l d  c l a i m  t h a t  t h e  g r a n t o r  a s  "ow ner"  

o f  t h e  l a n d  i s  l i a b l e  n o t w i t h s t a n d i n g  t h a t  t h e  t e n a n t  

h i m s e l f  p a i d  no . r e n t .  T h i s  c o n t e n t i o n  c o u l d  f i n d  s u p p o r t  

i n  t h e  e x p r e s s  d e f i n i t i o n  o f  a n  "o w n er11 c o n s i d e r e d  a b o v e .

On t h e  o t h e r  h a n d  t h e  l a n d l o r d  c o u l d  a r g u e  t h a t  a s  paym ent  

o f  r a t e s  was n o t  w i t h i n  t h e  p u r v i e w  o f  c u s to m a r y  lav/ t h e

t e n a n t  who e n j o y s  r e n t - f r e e  p r e m i s e s  i s  an  owner i n  t h e
12l o o s e  s e n s e  i n  w h ic h  i t  i s  u s e d  i n  v^est A f r i c a  and  

t h e r e f o r e  l i a b l e  f o r  t h e  r a t e s .  N h i c h o f  t h e s e  two a r g u e -  

m en ts  w i l l  p r e v a i l  b e f o r e  a c o u r t  i s  a m a t t e r  o f  c o n j e c t u r e .

( i i )  R e n t . A l t h o u g h  i n  E n g la n d  paym ent  o f  r e n t  b y  t e n a n t s  

i s  q u i t e  common i n  p r a c t i c e ,  t h e  e x i s t e n c e  o f  r e n t  i s  

n o t  n e c e s s a r y  i n  l a w  t o  make a l e a s e  v a l i d  b e c a u s e  t h e  

a c c e p t a n c e  o f  t h e  l e a s e  i s  s u f f i c i e n t  c o n s i d e r a t i o n  f o r  

t h e  g r a n t .  T h i s  means t h a t  u n d e r  t h e  common law  r u l e  

a p p l i c a b l e  i n  N i g e r i a  i f  a l e a s e  g o v e r n e d  b y  t h e  g e n e r a l  

law  i s  c r e a t e d  b y  a g r a n t o r  o t h e r  t h a n  t h e  G o v e rn o r  t h e  

t e n a n t  i s  u n d e r  no i m p l i e d  o b l i g a t i o n  t o  pay  r e n t .  I f ,  

h o w e v e r ,  s p e c i a l  t e c h n i c a l  words ( s u c h  as  " y e i l d i n g  and  

p a y i n g " )  a r e  u s e d  i n  t h e  tedhndum  t h e r e  i s  a n  i m p l i c a t i o n

1 1 .  Denby v .  Moore (1 8 1 7 )  1 B & A id .  123*
1 2 .  See N s i r i m  v .  Nwakerendu (1 9 5 5 )  15 V/.A.C.A. a t  p . 72 .



7 "z
t h a t  t h e  t e n a n t  i s  l i a b l e  t o  pay# M o reo v e r ,  e v e n  i f ‘ 

t h e r e  a r e  no s u c h  t e c h n i c a l  w o rd s ,  a l e s s e e  h o l d i n g  a t  a 

f i x e d  r e n t  i s  b o u n d ,  i n  l a w ,  t o  p a y  t h e  r e n t  n o t w i t h s t a n d i n g  

t h a t  t h e r e  i s  no e x p r e s s  u n d e r t a k i n g  t o  t h a t  e f f e c t .  ^  

VJhere t h e  l e a s e  i s  made u n d e r  t h e  Crown b a n d s  O r d i 

n a n c e  o r  t h e  b a n d  T en u re  Law, t h e r £  i s  an  i m p l i e d  o b l i 

g a t i o n  on t h e  l e s s e e  t o  p ay  t h e  r e n t  s p e c i f i e d  i n  t h e  l e a s e .  

T h i s  d o e s  n o t  seem t o  hav e  made any change  i n  t h e  n o r m a l  

r u l e s  b e c a u s e  t h e  l e s s e e  i s  bou n d  t o  p ay  t h e  r e n t  r e s e r v e d  

anv way, e v e n  i f  t h e r e  i s  no e x p r e s s  c o v e n a n t  i n  t h e  l e a s e  

c o m p e l l i n g  him t o  do s o .  ^  The i n n o v a t i o n  i n t r o d u c e d  

i n t o  t h e  g e n e r a l  r u l e  o f  E n g l i s h  law  a p p l i c a b l e  i n  N i g e r i a  

i s  t h a t  t h e  t e n a n t  s h o u l d  pay  t h e  r e n t  i n  adv a n ce  on t h e  

f i r s t  J a n u a r y  o f  e a c h  y e a r .  O r d i n a r i l y ,  where  a n n u a l  r e n t  

i s  r e s e r v e d  w i t h o u t  any  e x p r e s s  m e n t i o n  o f  t h e  d a t e  on  w h ich

i t  i s  d u e ,  n o t h i n g  i s  due u n t i l  t h e  end  o f  t h e  y e a r .  I f ,

t h e r e f o r e ,  paym ent  i s  made i n  a d v a n c e ,

11 i t  i s  n o t  a f u l f i l m e n t  o f  t h e  o b l i g a t i o n  
im p o s e d  b y  t h e  c o v e n a n t  t o  pay  r e n t ,  b u t  i s ,  
i n  f a c t ,  an  ad v a n c e  t o  t h e  l a n d l o r d ,  w i t h  
a n  a g r e e m e n t  t h a t  on t h e  day  when t h e  r e n t
becom es  d u e ,  s u c h  a n  ad v a n c e  s h a l l  be  t r e a t e d
a s  a f u l f i l m e n t  o f  t h e  o b l i g a t i o n  t o  p a y  t h e  
r e n t . "  1 6 .

13* H e l l i e r  v .  C asb an d  ( l 6 6 6 ) 1 S i d .  266 .
1U. Doe d .  R a in s  v .  K n e l l e r  (1 8 2 9 )  k  C. & P . 3 ;  172 E . R . 5 8 1 .  
15* Crown b a n ^ s or(3_in a n c e , s .  7 ( b )  ( l )  F e d .

Land  T en u re  baw, S .  11 ( c )
1 6 .  p e r  Ames, C . J .  i n  G.B. O l l i v a n t  b t d .  v .  A l a k i . i a  (1950)  

13 W.A.C.A 63 a t  p .65> c i t i n g  w i t h  a p p r o v a l  W i l l e s  J .  
i n  de N i c h o l l s  v .  S a u n d e r s  (1 8 7 0 )  L . R . ,  C .P .  589*
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T h is  r u l e  s t i l l  a p p l i e s  t o  l e a s e s  g o v e r n e d  hy  th e  g e n e r a l  

lav; i f  t h e y  do n o t  r e l a t e  t o  Crown l a n d s ,  h u t  a l e a s e  o f  

Crown l a n d  a l t e r s  t h i s  r u l e .  The l a n d  T en u re  Lav; i s  s i l e n t  

on paym ent  o f  r e n t  i n  a d v a n c e ;  t h e r e f o r e  u n l e s s  t h e  c e r 

t i f i c a t e  o f  o c c u p a n c y  c o n t a i n s  any  e x p r e s s  c o v e n a n t  t o  

t h a t  e f f e c t ,  t h e  n o rm a l  r u l e  a p p l i e s  t o  g r a n t s  o f  l a n d  

i n  N o r t h e r n  N i g e r i a .

I t  i s  a p r i n c i p l e  o f  t h e  g e n e r a l  law  t h a t  a c c e p t a n c e  

o f  r e n t  o p e r a t e s  a s  a w a i v e r  o f  t h e  t e n a n t ’ s  h r a c h  o f  a

c o v e n a n t  i n  t h e  l e a s e .  ^  T h i s  p r i n c i p l e  d o es  n o t  a p p l y
1 At o  l e a s e s  o f  Crown l a n d  o r  t o  c e r t i f i c a t e s  o f  o c c u p a n 

cy  g r a n t e d  u n d e r  t h e  La nd T en u re  l a w  ^  f o r  i t  i s  e x p r e s 

s l y  l a i d  down t h a t  a c c e p t a n c e  o f  r e n t  i n  t h o s e  c a s e s  w i l l  

n o t  o p e r a t e  a s  a w a i v e r  o f  f o r f e i t u r e  hy  r e a s o n  o f  t h e  

b r e a c h  o f  any  e x p r e s s  o r  i m p l i e d  c o v e n a n t  o r  c o n d i t i o n ,  

f u r t h e r ,  w here  a p r i v a t e  l e a s e  c o n t a i n s  a p e n a l t y  c l a u s e

t h e  r u l e  i s  t h a t  judgm en t  may he o b t a i n e d  h u t  e x e c u t i o n
20c a n n o t  h e  o r d e r e d  t o  h e  l e v i e d  o u t  o f  t h e  p e n a l t y  . W here ,  

h o w e v e r ,  t h e  t e n a n t  h o l d s  u n d e r  t h e  Crown Lands  O rd in a n c e  ^
p

o r  t h e  Land  T en u re  Law he  i s  l i a b l e  t o  pay  p e n a l  r e n t  

on b r e a c h  o f  a  c o v e n a n t  t o  d e v e l o p  o r  e f f e c t  im provem ent  

on t h e  l a n d  g r a n t e d ,  w i t h i n  a s p e c i f i e d  p e r i o d .  T h i s  p e a a l

17* Awele v .  H ab ib  ( l 9 5 h )  21 8 .
1 8 .  Crown L ands  u r d i n a n c e ,  S . 19 ( F e d . )
1 9 .  Land  T en u re  Law, s .2U«
2 0 .  See H i l l  & Redman, o n . c i t . ,  i 960 e d .  p . 92 n o t e  ( h )  and  

t h e  a u t h o r i t i e s  c i t e d  t h e r e i n .
1 .  S .  10
2 .  S .  25
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r e n t  i n c r e a s e s  y e a r l y  a s  l o n g  a s  t h e  b r e a c h  l a s t s ,  and  

t h e r e f o r e  u n l i k e  a  l e s s e e  o f  p r i v a t e  l a n d ,  t h e  t e n a n t  o f  

Crown Land o r  t h e  h o l d e r  o f  a c e r t i f i c a t e  o f  o cc u p a n c y  

c a n n o t  in v o k e  t h e  common law  r u l e s  t o  p r o v e  t h a t  t h e  p e n a l  

r e n t  i s  i n v a l i d *

The Cpown Lands  O rd in a n c e  t h e  ^ a n d  T enure  Lav/ ^  

and t h e  N a t i v e  L ands  A c q u i s i t i o n  ( A p p r o v a l  o f  T r a n s a c t i o n s )
5

R e g u l a t i o n s  , p r o v i d e  f o r  r e v i s i o n  o f  r e n t s  a t  i n t e r v a l s  

s p e c i f i e d  i n  the, l e a s e *  The r e g u l a t i o n s  made u n d e r  t h e  

N a t i v e  L ands  A c q u i s i t i o n  Law e x p r e s s l y  p r o v i d e  f o r  r e 

v i s i o n  o f  r e n t  e v e r y  t w e n t y  y e a r s .  T h i s  means t h a t  an  

a l i e n  who a c q u i r e s  a l e a s e  i n  S o u t h e r n  N i g e r i a  must 

u n d e r s t a n d  c l e a r l y  t h a t  e v e n  i f  t h e  d e e d  i s  s i l e n t  on 

t h e  q u e s t i o n ,  h i s  l a n d l o r d  c a n  c a l l  u p o n  him a f t e r  t h e  

f i r s t  and  s u b s e q u e n t  t w e n t y - y e a r  p e r i o d s  t o  pay  t h e  r e 

v i s e d  r e n t .  I n  c a s e  o f  any d i s a g r e e m e n t  b e t w e e n  t h e  p a r t i e s  

t h e  m a t t e r  w ' i l l  b e  r e f e r r e d  t o  a r b i t r a t i o n  whose d e c i s i o n  

w i l l  be  f i n a l .  N e i t h e r  t h e  Crown L ands  O rd in a n c e  n o r  t h e  

Land T en u re  made any  e x p r e s s  p r o v i s i o n  a s  t o  t h e  i n t e r 

v a l s  o f  r e v i s i o n  of* r e n t s .  I t  s e e m s ,  t h e r e f o r e ,  t h a t  u n l e s s  

t h e  p e r i o d  i s  s p e c i f i e d  i n  t h e  l e a s e  o r  c e r t i f i c a t e  o f  

o c c u p a n c y  t h e  G o v e rn o r  c a n n o t  l a t e r  p u r p o r t  t o  r e v i s e  t h e  

r e n t  a t  v /h a te v e r  t im e  he  may deem r e a s o n a b l e  f o r  s u c h

3 .  S .  9 (1) ( F e d . ) 4. S S . l l  (c), 2 1 ,  23.
5 .  R eg .  5 b (2 )  W .R .L .N .  120 o f  1 9 5 8 .



revision; this means, in effect, that the lessee will
he  l i a b l e  t o  pay a r e v i s e d  r e n t  o n l y  i f  t h e  p e r i o d  f o r

r e v i s i o n  i s  em bod ied  i n  h i s  d e e d .  The r u l e  o f  E n g l i s h

common law  i s  t h a t  t h e  t e n a n t * s  l i a b i l i t y  t o  pay  an  i n c r e a s e d

r e n t  d e p e n d s  on w h e t h e r  c o n s i d e r a t i o n  was g i v e n  f o r  t h e  .

i n c r e a s e  o r  on t h e  g r o u n d  t h a t  t h e  o l d  l e a s e  was s u r r e n d e r e d
6

a n d  a new one c r e a t e d .  T h i s  r u l e  a p p l i e s  o n l y  t o

p r i v a t e  l e a s e s  i n  N i g e r i a  among N i g e r i a n s  t h e m s e l v e s :  i t  

d o es  n o t  a p p l y  t o  any  l e a s e s  w i t h i n  t h e  Crown L ands  O r d i 

n a n c e ,  t h e  Land T e n u re  Law o r  t h e  N a t i v e  Lanc^s  A c q u i s i t i o n  

Law s i n c e  l i a b i l i t y  f o r  i n c r e a s e d  r e n t  i n  t h o s e  c a s e s  

d epend  e x p r e s s l y  on l e g i s l a t i o n .

I t  i s  a r u l e  o f  t h e  g e n e r a l  law  o f  N i g e r i a  t h a t  r e n t  

f o l l o w s  t h e  r e v e r s i o n ; " ^  t h e r e f o r e  i f  a l e s s e e  p a y s  r e n t  

i n  ad vance  and  t h e  l a n d l o r d  t h e n  a s s i g n s  t h e  r e v e r s i o n  

g i v i n g  n o t i c e  o f  t h e  a s s i g n m e n t  t o  t h e  t e n a n t  b e f o r e  t h e  

r e n t  f a l l s  d u e ,  t h e  t e n a n t  i s  b o u n d  t o  pay  o v e r  a g a i n  t o  :

t h e  a s s i g n e e  o f  t h e  r e v e r s i o n  when t h e  p e r i o d  o f  paym ent 
Sf a l l s  d u e .  But s p e c i a l  c i r c u m s t a n c e s  may e x i s t  t o

make what  was s t a t e d  t o  be  paym en t  o f  r e n t  i n  ad v a n c e

more t h a n  t h a t  and  t o  amount t o  an  a c c e p t a n c e  o f  a  lump
9sum i n  d i s c h a r g e  o f  a l l  r e n t  t o  become due ■ s o  t h a t  a

6 .  Paoker v .  B r i g g s  (18 9 3 )  37 S o l . J o .  a t  p .U 5 2 ,  L am b e r t
v .  No r r i s  ( 1 8 3 7 )  2 M. & W 3 3 3 .

7 .  c f .  s i m i l a r  r u l e  i n  E n g l i s h  law: W o o d f a l l ,  o p . c i t . ,
2 6 t h  e d .  p a r a .  80 8 .

8 .  J o h n s o n  v .  Leb s  (1936)  13 N .L .R .  73 ,  p e r  C a r e y ,  Ag. C . J .
9 .  G.B. O l l i v a n t  v .  A l a k i . i a , s u p r a ,  p e r  Ames A g . C . J .  a t p . 6 6 . '



p u r c h a s e r  o f  t h e  r e v e r s i o n  c a n n o t  t h e n  r e c o v e r  t h e  r e n t  

so  p a i d  when i t  "becomes d u e ,  I f  s u c h  a p u r c h a s e r  h a s  

n o t i c e ,  e i t h e r  a c t u a l  o r  c o n s t r u c t i v e ,  o f  t h e  l e s s e e ’ s 

e q u i t y ,  he c a n n o t  r e c o v e r  t h e  r e n t  p a i d  i n  a d v a n c e  f rom  

t h e  t e n a n t

I t  h a s  n o t  b e e n  d e c i d e d  w h e t h e r  t h e  A p p o r t io n m e n t  A ct  

1870 a p p l i e s  t o  N i g e r i a  b u t  u n d e r  t h e  common la w  r u l e s  

w h ic h  a p p l y  i f  r e n t  c o n s i s t s  o f  money o r  a n y t h i n g  a d m i t t i n g  

o f  s u b - d i v i e i o n  i t  i s  a p p o r t i o n a b l e  u p o n  s e v e r a n c e  o f  r e 

v e r s i o n  w h e t h e r  t h e  s e v e r a n c e  i s  due t o  a s s i g n m e n t  o f
12p a r t  o f  t h e  p r e m i s e s  o r  t o  a s u r r e n d e r  o f  p a r t  o f  t h e  

13l a n d  g r a n t e d  o r  t o  a g r a n t  o r  d e v i s e  o f  t h e  r e v e r s i o n  

i n  p a r t  ^  o r  c a u s e d  b y  e v i c t i o n  o f  t h e  t e n a n t  f ro m  p a r t
15

o f  t h e  l a n d  by  a t i t l e  p a ra m o u n t  t o  t h a t  o f  h i s  l a n d l o r d *

10* i b i d * p e r  B i a c k n a l l ,  P .  a t  p .  67* Knowledge a c q u i r e d  by  
t h e  p u r c h a s e r ’ s  a g e n t  i n  t h e  c o u r s e  o f  t h e  t r a n s a c t i o n  
w i l l  b e  a t t r i b u t e d  t o  t h e  p u r c h a s e r  h i m s e l f *

1 1 .  B u t  a t  common la w  t h e r e  was no a p p o r t i o n m e n t  i n  r e s -  
pe.c t  o f  t im e  b e c a u s e  r e n t  was p a y a b l e  a t  t h e  e x p i r a 
t i o n  o f  t h e  p e r i o d  i n  r e s p e c t  o f  w h ic h  i t  was r e s e r v e d :  
C lum’ s c a s e  ^ 1 6 1 3 )  10 Co* Rep* 1 2 7 a ,  1 2 8 a .  Where 
a p p o r t i o n a b l e ,  t h e  a p p o r t i o n e d  p a r t  i s  n o t  p a y a b l e  
t i l l  t h e  whole  i s  du e ;  Re* U n i t e d  Club & H o t e l  Co*
(1 8 8 9 )  60 LT. 663 R e .  Luc a s ,  P a r i s h  v* Hudson (1 8 8 3 )
35 L . J .  (Ch) 1 0 1 ,  C.A.

12* Gamon v .  V e rn o n  (1 6 7 8 )  2 L ev .  231* See a l s o  B u rd e n ,  
" s p i l t  l e a s e s "  ( 1 9 6 1 ) C o n v e y a n c e r , 381*, e s o e c i a l l y  
p .  387 f .

13* Co. L i t t .  11*8a*
I k . C o l l i n s  & H a r d i n g ’ s Case 13 Rep .  57*
1 3 .  S m i th  v* ^ a l i n g s  C & o .  J ac*  1 6 0 .  See A ls o  Hood & C h a l l i s  

P r o p e r t y  A c t s , 2nd Ed. pp 25k  Pf«



ij.08

l 6The d ic tu m  o f  Adem ola ,  C . J .  i n  u s h in f e k u m  v .  Lana

i m p l i e s  t h a t  t h e  L a n d l o r d  and  T en a n t  A c t ,  1730 ,  i s  a

S t a t u t e  o f  g e n e r a l  a p p l i c a t i o n  i n  N i g e r i a  a n d ,  t h e r e f o r e ,

t h a t  a t e n a n t  i s  l i a b l e  u n d e r  s e c t i o n  1 o f  t h a t  Act  f o r

d o u b le  t h e  y e a r l y  v a l u e  o f  t h e  p r e m i s e s  w here  he h o l d s
1 7o v e r  c o n t u m a c i o u s l y  a f t e r  t h e  t e n a n c y  h a s  b e e n  d e t e r -

18m ined  b y  a p r o p e r  n o t i c e  t o  q u i t .

I n  t h e  W e s t e r  R e g io n  w here  t h e  p r o v i s i o n s  o f  t h e  E n g l i s h

D i s t r e s s  f o r  R en t  A c t ,  17319 h ave  b e e n  em bod ied  i n  s e c t i o n

3 o f  t h e  l a n d l o r d  an d  T e n a n t  Law, a t e n a n t  o f  any  k i n d

w h a t e v e r  w i l l  be  l i a b l e  f o r  d o u b le  r e n t  f o r  h o l d i n g  o v e r

a f t e r  g i v i n g  a v a l i d  n o t i c e  t o  q u i t ,  w h e t h e r  he  h e l d  o v e r
1 9  mw i l f u l l y  o r  no t*  The d o u b le  r e n t  i n  t h i s  r e s p e c t  i s  n o t

an  i n c r e a s e  o f  r e n t  w i t h i n  t h e  I n c r e a s e  o f  R en t  R e s t r i c t i o n

O r d i n a n c e  an d  i s ,  t h e r e f o r e ,  r e c o v e r a b l e  r e g a r d l e s s  o f  t h e
20p r o v i s i o n s  o f  t h a t  O r d i n a n c e .  I t  i s  u n c e r t a i n  w h e t h e r

1 6 .  (1 9 5 8 )  W .N .L .R .1 2 2 .  The p r o v i s i o n  o f  L & T .A . 1730
h a s  b e e n  em b o d ied  i n  S . 6 o f  t h e  L a n d l o r d  an d  T e n a n t
Lav/ o f  t h e  W e s t e r n  R e g io n ,  e n a c t e d  a f t e r  t h i s  d e c i s i o n .

17* F o r  t h e  r u l e  i n  E n g l i s h  law  s e e  R a u l ,  J .  i n  E en ch  v . 
E l l i o t  ( I 9 6 0 )  1 W.L.R. hO a t  p . 51 .

1 8 .  T h i s  s u b j e c t  t o  t h e  R e c o v e ry  o f  P r e m i s e s  O r d i n a n c e ,
f o r  w h ic h ,  s e e  C h a p t e r  8 b e l o w .  I n  t h e  Q s h i n f e k u n  c a s e  
t h e  L. & T .A . 1730  was h e l d  n o t  t o  a p p l y  b e c a u s e  t h e  
t e n a n c y  was f rom  month  t o  month;  c f .  L l o yd  v .  R osbee  
(1 8 1 0 )  2 Camp. 1+53 (w e e k ly )  and  W i l k i n s o n  v .  H a l l  
( l 8 3 7 )  3 B in g  N .C .  308 ( q u a n t e r l y  t e n a n c y ) .

19* Cf* Timmins v .  R o w l i n s o n  ( 1 7 6 3 ) 3 B u r r  1063* 106 on
S . 18 o f  t h e  Eng .  L & T.A. 1 7 3 0 .  C o n t r a  S u l l i v a n  v .
B i s h o p  b a s e d  on  a m i s t a k e n  v iew  o f  L lo y d  v .  R o s b e e . 
n o t e  18 ,  s u p r a .

20 .  c f .  F l a n n a g a n  v .  Shaw (1 9 2 0 )  3 K.B. 9 6 .



the  h n g l i s h  Act  i s  a  s t a t u e  o f  g e n e r a l  a p p l i c a t i o n  i n  

N ig e r i a  and ,  t h e r e f o r e ,  w h e th e r  t h e  r u l e  a p p l i e s  t o  o t h e r  

p a r t s  o f  t h e  c o u n t r y .

Under t h e  ° h e r r i f f s  and C i v i l  ^ r o c e s s  O r d i n a n c e  ^ a  

l a n d l o r d ' s  c l a i m  f o r  r e n t  i s  a p r e f e r e n t i a l  d e b t  w h ic h  a

t a i l i f f  must pay  ( a f t e r  d e d u c t i n g  c o s t s  i n c i d e n t i a l  t o  t h e

s a l e  o f  th e  l e a s e h o l d  p r o p e r t y )  b e f o r e  any o t h e r  b e d t s  o f  

a judgment d e b t o r .

( i i i )  U se r  o f  t h e  ^ r e m i s e s .  Two t h i n g s  w i l l  b e  c o n s i d e r e d  

u n d e r  t h i s  h e a d :  a )  u s e r  o f  t h e  p r e m i s e s  i n  a m anner  b e 

f i t t i n g  a t e n a n t ;  b )  u s e r  o f  t h e  p r e m i s e s  f o r  a p a r t i c u l a r

p u rp o s e .

a) Use i n  a t e n a n t - l i k e  manner:  The g e n e r a l  r u l e  i s

t h a t  e v e r y  t e n a n t  i s  l i a b l e  f o r  w a s t e  and  i s  u n d e r  an

im p l i e d  o b l i g a t i o n  t o  u s e  th e  . . r em is e s  i n  a t e n a n t - l i k e

manner.  A w eek ly  t e n a n t  (and  p r o b a b l y  a m o n th ly  t e n a n t )

i s  o n ly  r e q u i r e d  t o  t a k e  p r o p e r  c a r e  o f  t h e  p r e m i s e s ;  a

y e a r l y  t e n a n t  i s  l i a b l e  o n ly  f o r  m in o r  b u t  n o t  f o r  s u b -
2s t a n t i a l  r e p a i r s .  The l i a b i l i t y  f o r  r e p a i r s  o f  a  t e n a n t  

f o r  a te rm  o f  y e a r s  h a s  n o t  b e e n  c l e a r l y b d e f i n e d  i n  N i -
i ' l  3ger i a .  ij-'he p r e s e n t  r e s e a r c h  h a s  r e v e a l e d  o n ly  one c a s e  

i n  w hich  t h e  t e n a n t  was s u e d  f o r  b r e a c h  o f  t h e  o b l i g a t i o n

1. No. ho o f  19U5> now Cap. 189 o f  1958* s . 35 ( 3 )  ( b ) .
2. A m a j o r i t y  o f  l e t t i n g s - i n  N i g e r i a  a r e  on m o n th ly  t e r m s ;  

See Row ling ,  K an s , p a r a .  58.
3. C h id ia k  v .  Coker  (195U) l h  V/.A.C.A. 506 .  To b e  more

a c c u r a t e ,  i t  was t h e  s u b - t e n a n t  who was s u e d .



410.

t o  r e p a i r .  Th i s  p a n c i t y  o f  a u t h o r i t y b  i s  die  t o  t h e  f a c t  

t h a t  m os t  l e a s e s  f o r  a t e r m  o f  y e a r s  a r e  g r a n t e d  u n d e r  t h e  

Crown Lands  O r d i n a n c e ,  t h e  L and  and  N a t i v e  R i g h t s  Ordinance^" ,  

o r  b y  m u n i c i p a l  a u t h o r i t i e s  and  t h e  l e s s e e  i s  u s u a l l y  r e 

q u i r e d  t o  im prove  t h e  p r e m i s e s  b y  e r e c t i n g  a  b u i l d i n g  o r  

o t h e r  w orks  t h e r e o n .  U n d er  t h e  Crown Lands  O rd i n a n c e  i f  

t h e  t e r m  g r a n t e d  i s  l e s s  t h a n  30 y e a r s ,  t h e  l e s s e e  i s  

a t  l i b e r t y  w i t h i n  t h r e e  m onths  o f  t h e  t e r m i n a t i o n  o f  t h e  

l e a s e  t o  remove a l l  b u i l d i n g s  e r e c t e d  b y  him . d u r i n g  t h e  

c u r r e n c y  o f  t h e  l e a s e ,  u n l e s s  t h e  G o v e rn o r  s h a l l  e l e c t  t o  

p u r c h a s e  them .  S i m i l a r l y ,  u n d e r  t h e  Land and  N a t i v e  

R i g h t s  O r d in a n c e  ^  an  o c c u p i e r  h a s  t h e  s a l e  r i g h t  t o  any 

* im p ro v em en ts  e f f e c t e d  b y  him an d  h e  may remove them from  

t h e  l a n d .  T h i s  means t h a t  i n  c a s e s  com ing w i t h i n  t h o s e  

s t a t u t e s  t h e  l a n d l o r d  s u f f e r s  no damages b e c a u s e  o f  t h e  

t e n a n t ’ s f a i l u r e  t o  r e p a i r .  I n  c a s e  o f  l e a s e s  o u t s i d e  

t h e  s t a t u t e s  and  a l l  g r a n t s  o f  r i g h t s  o f  o cc u p a n c y  i n  

N o r t h e r n  N i g e r i a  f rom  t h e  d a t e  o f  o p e r a t i o n  o f  t h e  Land

4« Nov/ t h e  Land T enure  Law.
' 5« Crown Lands  O rd in a n c e  ( F e d . )  S . 11 .

6 .  L an d  and  N a t i v e  R i g h t s  O rd .  S . 25* T h i s  p r o v i s i o n  h a s  
now b e e n  a l t e r e d  by  t h e  Land T enure  Law S . 20 ( 2 )  w h ich  
e n a c t e d  t h a t  on d e t e r m i n a t i o n  o f  t h e  r i g h t  o f  o c c u p a n c y  
t h e  im p ro v em e n ts  s h a l l  r e v e r t  t o  t h e  M i n i s t e r  w i t h o u t  
paym en t  o f  c o m p e n s a t i o n .  Sed .  q u . w h e t h e r  h o l d e r s  b e 
f o r e  t h e  p a s s i n g  o f  t h i s  Law w i l l  n o t  a r g u e  t h a t  t h i s  
p r o v i s i o n  i n f r i n g e s  t h e  f u n d a m e n t a l  r i g h t s  i n  t h e  
C o n s t i t u t i o n  and i s ,  t h e r e f o r e ,  v o i d .



T e n u re  Baw> th e  r u l e  t h a t  t h e  g r a n t e e  must u s e  t h e  p r e 

m i s e s  i n  t e n a n t - l i k e  m anner  w o u ld  a p p l y  s o  as  t o  r e n d e r  

h im  l i a b l e  f o r  n o n - r e p a i r  where a r e a s o n a b l e  t e n a n t  w ould  

n o t  h av e  a l l o w e d  t h e  damage t o  go u n a t t e n d e d .  As L o rd  

Ber_ning p o i n t e d  o u t  i n  an  L n g l i s h  c a s e  t h e  l i a b i l i t y  o f  

t h e  t e n a n t  i n  t h i s  r e s p e c t  does  n o t  d ep e n d  on an  o b l i g a 

t i o n  to  r e p a i r  (w h ic h  may b e  n o n - e x i s t e n t  i f  t h e  l e a s e  i s  

s i l e n t  on t h e  p o i n t )  b u t  on t h e  p r i n c i p l e  t h a t  he  m ust  n o t  

com mit  w a s t e .

A t e n a n t  may, o f . c o u r s e ,  e n t e r  i n t o  a n  e x p r e s s  c o 

v e n a n t  t o  r e p a i r .  Vdiere s u c h  a c o v e n a n t  e x i s t s  an d  a r i g h t  

o f  r e - e n t r y  i s  r e s e r v e d ,  t h e  l e a s e  may be  f o r f e i t e d  i f  t h e  

t e n a n t  i s  i n  b r e a c h .  I f  t h i s  h ap p e n s  r e l i e f  a g a i n s t  f o r 

f e i t u r e  c a n  o n ly  be  g r a n t e d  i f  s p e c i a l  c i r c u m s t a n c e s  e x i s t  

t o  w a r r a n t  t h e  e x e r c i s e  o f  j u d i c i a l  d i s c r e t i o n  i n  t h e  

t e n a n t ’ s f a v o u r .  The mere f a c t  t h a t  he  r e g r e t t e d  h i s  

b r e a c h  o r  u n d e r t o o k  t o  remedy i t  d o e s  n o t  by  i t s e l f  e n 

t i t l e  h im t o  r e l i e f  an d  i f  t h e  t r i a l  ju d g e  w i t h o u t  o t h e r

r e a s o n s  e x e r c i s e d  d i s c r e t i o n  i n  t h e  t e n a n t ’ s f a v o u r  u n d e r
8s u c h  c i r c u m s t a n c e s ,  i t  may b e  r e v e r s e d  on a p p e a l .

Under  t h e  P u b l i c  h e a l t h  O rd in a n c e  ^ a l a n d l o r d ,  t e n a n t  

o r  an  o c c u p i e r  i s  l i a b l e  t o  a b a t e  any n u i s a n c e  e x i s t i n g

7* See B e g i s  P r o p e r t y  Co. y ,  D u d ley  (1958)  3 A.L.R.ij-91> 
pp 5 0 9 -5 1 0 ;  H .L .

8 .  Basma v .  B o u r e l d i n e  (1 9 5 2 )  1U W.A.C#A. 231* S i e r r a  Leone 
9* No. 33 o f  1917* now Cap. 165 o f  1958 ( F e d . ) ;  S . 8 ( 2 ) .



on t h e  p r e m is e s *  “h e r e  t h e  n u i s a n c e  i s  due t o  any  w ant  

o r  d e f e c t  o f  a s t r u c t u r a l  c h a r a c t e r ,  o r  where t h e  p r e m i s e s  

i s  u n o c c u p i e d ,  t h e  l i a b i l i t y  i s  t h a t  o f  t h e  ow ner .

ALTERATIONS:

Som etim es  a l e a s e  may c o n t a i n  p r o v i s i o n s  r e l a t i n g  t o  

a l t e r a t i o n  o f  t h e  p r e m i s e s ,  ^'he word ‘' a l t e r a t i o n 11 means 

a  c h an g e  i n  t h e  form and  c o n s t r u c t i o n  ( o f  t h e  p r e m i s e s ) .  

T h i s  m e a n in g ,  h o w e v e r ,  d ep en d s  u p o n  th e  u s e  o f  t h e  word 

i n  e a c h  p a r t i c u l a r  c o n t e x t .
10a*I n  j£ad_i Ge o r g e  v* Lookmal Bros* * a c o v e n a n t  i n  a 

l e a s e  p r o v i d e d  t h a t  -

"The t e n a n t  s h a l l  have  t h e  r i g h t  t o  make o r  
p e r m i t  t o  h e  made a l t e r a t i o n s  i n  o r  a d d i t i o n s  
t o  t h e  d e m is e d  p r e m i s e s ,  BSOVIDED s u c h  a l t e r a 
t i o n s  o r  a d d i t i o n s  s h a l l  n o t  a f f e c t  th e  m ain  
c o n s t r u c t i o n  o f  t h e  demised, b u i l d i n g s . "

The d i s p u t e  w h ich  a r o s e  was w h e t h e r  t h e  t e n a n t  h o l d i n g

u n d e r  s u c h  a l e a s e  was e n t i t l e d  t o  d e m o l i s h  a b o u n d a r y

w a l l  i n  p u r s u a n c e  o f  t h e  c o v e n a n t .

B e n n e t t ,  J .  h e l d  t h a t  t h e  t e n a n t  was e n t i t l e d  b e 

c a u s e ,  as  he s a i d ,

" i n  t h e  i n s t a n t  c a s e  t h e  c o v e n a n t  i s  n o t  t o  
a l t e r  o r  add  i n  s u c h  a m anner  as  w i l l  a f f e c t  
t h e  m a in  c o n s t r u c t i o n  o f  t h e  d em ised  p r e m i s e s  
and  I  h a v e  no h e s i t a t i o n  i n  h o l d i n g  t h a t  t h i s  
b o u n d a r y  w a l l  was n o t  p a r t  o f  t h e  m ain  c o n s t r u c 
t i o n .  Those  w ords  I  u n d e r s t a n d  t o  mean t h e  
m ain  b u i l d i n g . "

1 0 .  i b i d . ,  S . 8 ( 3 ) .
1 0 a .  Lagos S u i t  No. LD/U03/1955* R e p o r t e d  i n  (1 9 5 8 )  2 N . B . J .  

2U.



T h i s  d e c i s i o n  i s ,  w i t h  r e s p e c t ,  r e a s o n a b l e  f 'or  t h e  c o v e n a n t  

a g a i n s t  a l t e r a t i o n ,  a s  shown b y  t h e  p r o v i s o ,  was on t h e  

" c o n s t r u c t i o n  o f  t h e  d e m ise d  b u i l d i n g s . " Had t h e  d e e d  

b e e n  more c o n s i s t e n t  and  u s e d  t h e  word * p r e m i s e s 1 t h r o u g h 

o u t ,  t h e  r e s u l t  m ig h t  w e l l  h a v e  b e e n  d i f f e r e n t .

b )  U s e r  f o r  a  p a r t i c u l a r  p u r p o s e . On th e  g e n e r a l  p r i n 

c i p l e s  o f  E n g l i s h  Law a p p l i c a b l e  i n  N i g e r i a ,  a t e n a n t  i s  

o r d i n a r i l y  e n t i t l e d  t o  u s e  t h e  d e m is e d  p r e m i s e s  f o r  any  

l a w f u l  p u r p o s e  w h a t s o e v e r  p r o v i d e d  he does  n o t  t h e r e b y  

c r e a t e  a n u i s a n c e  o r  i n f r i n g e  t h e  p r o v i s i o n s  o f  a s t a t u t e . ^  

A l e a s e  o f  Crown l a n d  s h o u l d  n o r m a l l y  be one o f  t h e  

f o l l o w i n g :

a )  A g r i c u l t u r a l ;

b )  B u i l d i n g ;

c ) R a i 1w ay s i t e

d) "N o n -E u ro p e a n  l e a s e  i s s u e d  t o  n o n - E u r o p e a n s  f o r

r e s i d e n t i a l ,  b u s i n e s s  o r ,  i n  t h e  c a s e  o f  a n a t i v e ,  f a r m i n g  
12p u r p o s e s " .  v /he re , t h e r e f o r e , a l e a s e  i s  s t a t e d  t o  be

one o f  t h o s e  m e n t io n e d  i n  t h e  R e g u l a t i o n s ,  t h e  p r e m i s e s

1 1 .  c f .  Graham P a u l ,  J .  i n  C h a i rm an ,  L .E .D .B .  v .  B e lo  Ra.ji  
(1 9 3 9 )  15 N.L.R* 26 a t  p 7 2 7 .  T o r  E n g l i s h  p r i n c i p l e s  
s e e  B r i a n ,  C#J .  i n  Anon, (ll+SO) Y.B. E d .  I V . 10 p . 1 . 1 0 .  
A l d r e d f s c a s e  (1 6 1 0 )  C o .R e p .5 7 b ;  T e n a n t  v .  G o ld w in  
( I 70I+) 2 Ld. Raym. 1089 ;  Gas L i g h t  & Coke Co. v .  T u r n e r  
(181+0) 6 B ing  (N.C) 32U; P r e t t y  v .  B ickm ore  ( 1 8 7 3 )
L .R .  8 E . P .  U01. B r o d e r  v .  E a i l l a n d  (1 8 7 6 )  2  C h .D .692;  
Y e l lo w y  v .  M or ley  (1 9 1 0 )  27 1*.L.R. 2 0 .

1 2 .  R eg .  1 o f  t h e  R e g u l a t i o n s  made u n d e r  3 . 3 7  o f  t h e  Crown 
L ands  O r d i n a n c e .



w i l l  be  u s e d  o n ly  f o r  a g r i c u l t u r e ,  b u i l d i n g ,  r a i l v / a y ,  

r e s i d e n c e  o r  b u s i n e s s ,  a s  t h e  c a s e  may b e .  The t e rm  

" n o n - E u r o p e a n  o c c u p a t i o n  l e a s e "  i s  n o t  s e l f - e x p l a n a t o r y ;  

i t  i s  o n l y  b y  c o n s t r u i n g  th e  t e rm s  o f  e a c h  p a r t i c u l a r  

deed  t h a t  t h e  u s e  t o  w h ic h  Crown l a n d  g r a n t e d  may be  p u t  

w i l l  b e  d e d u c e d .  I f ,  h o w e v e r ,  t h e  d e e d  i s  s i l e n t  on t h e  

p o i n t ,  t h e  l e s s e e  w o u ld ,  on g e n e r a l  p r i n c i p l e s ,  be  e n 

t i t l e d  t o  u s e  t h e  c rown l a n d  d em ised  f o r  any  p u r p o s e  he 

deems f i t .

The ^ a n d  T en u re  ^aw p l a c e s  no r e s t r i c t i o n s  on t h e  

u s e  o f  l a n d  g r a n t e d  u n d e r  t h e  Law; t h i s  means t h a t  u n 

l e s s  t h e  c e r t i f i c a t e  o f  o c c u p a n c y  im poses  any  r e s t r i c 

t i o n s ,  a n  o c c u p i e r  o f  l a n d  i n  N o r t h e r n  N i g e r i a  may p u t  i t  

t o  any u s e .

V.here a l e a s e  c o n t a i n s  c o v e n a n t s  r e s t r i c t i n g  th e  u s e r  

o f  t h e  p r e m i s e s ,  t h e  e x t e n t  o f  t h e  r e s t r i c t i o n  m us t  d e 

pend  on t h e  w ords  u s e d .  Thus i n  The C h a i rm an ,  L agos
13E x e c u t i v e  D ev e lo p m en t  B o a rd  v .  B e lo  R a j i , t h e  l e a s e  

g r a n t e d  b y  t h e  p l a i n t i f f  -  l a n d l o r d  t o  t h e  d e f e n d n a t  -  

t e n a n t  c o n t a i n e d  a r e s t r i c t i v e  c o v e n a n t  i n  t h e  f o l l o w i n g  

wro r d s : -

"The l a n d  t o  b e  u s e d  f o r  r e s i d e n t i a l  p u r p o s e s  
o n l y . "

The d e f e n d a n t  u s e d  t h e  h o u s e  f o r  r e s i d e n t i a l  p u r p o s e s  and

13* (1 9 3 9 )  15 ^.L.R. 2 6 .



a l s o  r e g u l a r l y  u s e d  th e  e n t r a n c e  h a l l ,  a l a r g e  room, f o r  

w orsh ip  a t  p r a y e r  m e e t in g s  o f  c o n s i d e r a b l e  num bers  o f  

people who came on th e  i n v i t a t i o n  o f  h i m s e l f  o r  h i s  f a 

m i ly .  The l a n d l o r d  c l a im e d  t h a t  s u c h  a u s e  c o n s t i t u t e d  

a b r e a c h  o f  t h e  r e s t r i c t i v e  c o v e n a n t  b e c a u s e  t h e  t e n a n t

"h a s  b e e n  and s t i l l  i s  u s i n g  t h e  l a n d  f o r  
p u r p o s e s  o t h e r  t h a n  r e s i d e n t i a l t o  w i t ,  a s  
a mosque ."

Graham P a u l ,  J .  h e l d  t h a t  s u c h  a s e  o f  t h e  h o u s e ,  w h a t e v e r  

r e l i g i o n  f o r  w hich  t h e  w o r s h ip  m igh t  b e ,  d i d  n o t  c o n s t i t u t e  

a b r e a c h  o f  t h e  c o v e n a n t .

On a p p e a l  t o  t h e  •',' . A.C.A# i t  was a r g u e d ,  i n t e r  a l i a , 

t h a t  the  t r i a l  Judge  was v/rong ev en  on h i s  own f i n d i n g s  

o f  f a c t  i n  h o l d i n g  t h a t  t h e r e  was' no b r e a c h  o f  t h e  c o 

v e n a n t .  The d e f e n d a n t  a rg u e d  t h a t  t h e  w ord  "m o sq u e” c a n  

on ly  mean a p l a c e  r e g i s t e r e d  and d e d i c a t e d  a s  s u c h ,  and  

in  th e  a b s e n c e  o f  p r o o f  o f  s u c h  r e g i s t r a t i o n  and  d e d i 

c a t i o n  th e  p l a i n t i f f  must f a i l .  R e j e c t i n g  t h e  t e n a n t ' s  

argument t h e  ” .A .C .A .  s a i d ,

" I n  ou r  o p i n i o n  t h e  word 'm o s q u e 1 m ust  be  
t a k e n  t o  have  m e re ly  i t s  o r d i n a r y  d i c t i o n a r y  
m ean ing ,  nam ely  a p l a c e  u s e d  f o r  w o r s h ip  b y  
Mohamme cbns."

The c o u r t  t h e n  d e c i d e d  t h a t  from t h e  e v i d e n c e  t h e  t r i a l  

Judge was wrong i n  h o l d i n g  t h a t  no c a s e  h a s  b e e n  made o u t  

o f  th e  d e f e n c e  t o  a n s w e r .  The a p p e a l  was a l l o w e d  a n d  t h e  

case  r e m i t t e d  t o  t h e  C o u r t  be low  f o r  ’t h e  d e f e n c e  t o  b e

h e a r d .



U16.

On s t r i c t  i n t e r p r e t a t i o n  o f  t h e  c o v e n a n t  i n  t h i s  

c a s e  i t  c o u l d  h e  c o n t e n d e d  t h a t  Graham ^ a u l ,  J .  was r i g h t  

b e c a u s e  t h e  p h r a s e  " f o r  r e s i d e n t i a l  p u r p o s e s  o n l y "  means 

t h a t  t h e  l e s s e e  i s  t o  make t h e  p r e m i s e s  h i s  home o r  a t  

l e a s t  a  p l a c e  o f  h a b i t a t i o n ;  t h i s  h a b i t a t i o n  n e e d  n o t  

n e c e s s a r i l y  b e  p e rm a n e n t  o r  e x c l u s i v e .  The w ord  " r e 

s i d e n c e "  d e n o t e d  a p l a c e  where  a n  i n d i v i d u a l  e a t s ,  d r i n k s ,  

a n d  s l e e p s  o r  where  h i s  f a m i l y  o r  h i s  s e r v a n t s  e a t ,  d r i n k  

an d  s l e e p . ^  As G n ^ a m  P a u l  o b s e r v e d ,  t h e  f a c t  t h a t  a 

r e s i d e n t  t u r n e d  a l a r g e  room i n  h i s  h o u s e  i n t o  a p l a c e  

w here  h e  c a n  i n v i t e  h i s  f a m i l y  an d  h i s  o r  t h e i r  f r i e n d s

t o  w o r s h i p  does  n o t  c o n v e r t  t h e  p u r p o s e  o f  t h e  u s e  i n t o
15n o n - r e s i d e n t i a l .  Use f o r  r e s i d e n t i a l  p u r p o s e s  o n l y  

d o e s  n o t  n e c e s s a r i l y  im p ly  t h a t  t h e  t e n a n t  must r e s i d e  

p e r s o n a l l y  on t h e  p r e m i s e s .  I f  t h e r e  a r e  no o t h e r  c o 

v e n a n t s  i n  t h e  l e a s e  p r o h i b i t i n g  h i s  s u b - l e t t i n g  o r  p a r t i n g  

w i t h  p o s s e s s i o n ,  no b r e a c h  o f  t h e  u n d e r t a k i n g  i s  c o m m i t t e d  

s o  l o n g  as t h e  p e r s o n  i n  o c c u p a t i o n  u s e s  i t  f o r  r e s i d e n c e . ' * ' 1 

The i m p o r t a n t  q u e s t i o n ,  h o w ev e r ,  i s  t h e  d o m in a n t  u s e  

i n t o  w h ic h  t h e  p r e m i s e s  o r  p a r t  o f  i t  h a s  b e e n  p u t .  I n

t h i s  c a s e  t h e  t e n a n t  b y  r e c e i v i n g  h i s  f r i e n d s  a s  a  r e g u l a r
17p r a c t i c e  c o m m i t t e d  a  b r e a c h  o f  t h e  c o v e n a n t ;  he  h a s  i n

ll+. c f .  R v .  N o r t h  C u r r y  ( i n h a b i t a n t s )  (1 8 2 5 )  U B &C a t  
p . 9 5 9 .

1 5 .  B e lo  R a . j i ' s  c a s e , s u p r a , a t  p . 26 .
A l i t e r , i f  t h e  r e s t r i c t i v e  c o v e n a n t  l a i d  down t h a t  t h e  
p r e m i s e s  s h o u l d  b e  u s e d  a s  p r i v a t e  r e s i d e n c e  o f  t h e  
l e s s e e .

17* c f .  T h o rn v . Madden (1 9 2 5 )  Ch.8U7; T e n d l e r  v .  S p r o n l e  
( 1 9 U 7 7 T  2T.E.R. 1 9 3 .



s u b s t a n c e  t u r n e d  p a r t  o f  t h e  h o u s e  i n t o  a c h a r i t a b l e  i n
+ . .  . .  1 8 .  s t i t u t i o n .

Use f o r  T r a d e o r  bu s i n e s s . A c o v e n a n t  may f o r b i d  t h e  

t e n a n t  c a r r y i n g  on some t r a d e  o r  b u s i n e s s  on t h e  p r e m i s e s  

o r  may l i m i t  t h e  amount o f  t h e  a c t i v i t y  he may c a r r y  on 

t h e r e .  O r d i n a r i l y ,  " t r a d e  • • • •  i s  a  word h a v i n g  a t e fo n i -

c a l  m e a n in g ,  and  i s  l i m i t e d  t o  t h e  c a s e  o f  b u y i n g  and
19 !•s e l l i n g  o f  w a r e s ,  and  s o  f o r t h . "  ^ The t e r m  b u s i n e s s "

i s  w i d e r  t h a n  t r a d e  and e x t e n d s  t o  c a s e s  w here  works 

n e c e s s i t a t i n g  t h e  r e c o u r s e  o f  many p e r s o n s  t o  t h e  d em ised  

p r e m i s e s ,  i s  done w h e th e r  f o r  p r o f i t  o r  c h a r i t a b l y ,  w i t h 

o u t  p a y m e n t .  ^

I n  Z a rd  v .  g a l i b a  ^ , t h e  p l a i n t i f f  c l a i m e d ,  i n t e r  

a l i a , an  i n j u n c t i o n  t o  r e s t r a i n  t h e  d e f e n d a n t  f rom  u s i n g  

t h e  p r e m i s e s  s i t u a t e  a t  t h e  r e a r  o f  iNew C o u r t  Road,

I b a d a n ,  o t h e r w i s e  t h a n  as  p r o v i d e d  b y  t h e  d ee d  w h ic h  s t a t e d  

t h a t  t h e  l e s s e e  was

" ( b )  To u s e  t h e  s a i d  l a n d  f o r  p u r p o s e s  o f  . 
r e s i d e n c e ,  t r a d i n g ,  g a r a g e ,  s a w m i l l ,  
and  m a c h in e ry  o n l y . "

1 8 .  c f .  R o l l s  v .  M i n e r  ( l 88Ij.) 27 C h .D .7 1 .
19* p e r  W i l l e s ,  i n  n a r r i s  v .  Amory (1 8 6 5 )  13 L.T.50/+,

pp * 5 0 5 ,  5 06 .  See l a s o  L o rd  Lavey  i n  G r a i n g e r  & Son 
v .  Gough (1 8 9 6 )  A .G # 325 a t  p .  345* 3 ^ 6 .  L o rd  E s h e r ,  
M.R. i n  S t .  M a r t i n Ts Ve s t r y  v .  Gordon (1 8 9 1 )  Q .B .6 1 , 
a t  p . 6 6 , C .A . and  E a r g a n t ,  L . J .  i n  ivia r t i n  v .  Low ry , 
M a r t i n  v .  I . R . C .  ( 1 9 2 6 ) 1 K .B .5 5 0  a t  P.5&5* C.A. 
a f f i r m e d  U 9 2 7 )  A .0 . 3 1 2 .

2 0 .  See S t .  L e s t  S u b u rb a n  w a t e r  Co. v .  S t .  U a r y le b o n e  G u a r 
d i a n s ( l 9 0 h )  2 K .B .1 7 5 t  a t  p . 180 ,  p e r  B u c k le y ,  J ;  R o l l s  
v .  M i l l e r , s u p r a ;  P o r tm a n  v .  Home H o s p i t a l s  A s s o c i a t i o n  
T 1 8 7 9 )  27 C h .L .8 1 n .

1 .  (1 9 5 6 )  W .N .L .R .  6 3 .



T h e  b r e a c h  c o m p l a i n e d  o f  w a s  t h a t  t h e  d e f e n d a n t  e r e c t e d  

a  b u i l d i n g  o n  t h e  l a n d  a n d  u s e d  t h i s  a s  a.  p r o p r i e t a r y  c l u b  

w h e r e  b e e r  a n d  l i q u o r s  w e r e  s o l d  t o  m e m b e r s ,  ^ h e  p l a i n 

t i f f  a l s o  c o m p l a i n e d  o f  t h e  n o i s e  f r o m  t h e  p r e m i s e s  b e c a u s e  

t h e  h o u s e  w a s  f i t t e d  w i t h  a m p l i f i e r s  a n d  m e m b e r s  d a n c e d  

t o  t h e  t u n e  o f  a m p l i f i e r s  a s  w e l l  a s  t o  j a z z  b a n d s  w h i c h  

p l a y e d  t i l l  l a t e  a t  n i g h t ,  s o m e t i m e s  t i l l  t h e  e a r l y  

h o u r s  o f  t h e  m o r n i n g .  T h e  b a n d s  a l s o  p r a c t i s e d  d u r i n g  

t h e  d a y .

A t  t h e  t r i a l  i t  w a s  a r g u e d  o n  b e h a l f  o f  t h e  p l a i n t i f f  

t h a t  t h e  w o r d  “ t r a d i n g "  i n  c l a u s e  6  o f  t h e  a g r e e m e n t  r e f e r 

r e d  t o  p a r t i c u l a r  b u s i n e s s  a n d  i n  v i e w  o f  t h e  w o r d s  

" g a r a g e ,  s a w m i l l ,  a n d  m a c h i n e r y  o n l y "  f o l l o w i n g . i t , . s h o u l d  

b e  c o n s t r u e d  a s  e j u s d e m  g e n e r i s  a n d  t h a t  s u c h  t r a d e s  a s  

c l u b s ,  e t c . ,  w e r e  n o t  c o v e r e d .

A d e m o l a ,  C . J .  a f t e r  e x m i n i n g  E n g l i s h  a u t h o r i t i e s  

r e j e c t e d  t h e  a r g u m e n t .  He s a i d ,

" t h e  w o r d  1 t r a d e *  i s  e l a s t i c .  I t  i s  u s e d  m a n y  
a  t i m e  i n  a  m u c h  w i d e r  s e n s e  t h a n  t h a t  o f  
b u y i n g  a n d  s e l l i n g . "  2

T h e  l e a r n e d  C . J .  h e l d  t h a t  t h e  t e r m  “ T r a d e  o r  B u s i n e s s "

i s  a p p l i c a b l e  t o  a  p r o p r i e t o r ’ s  c l u b  a n d  t h a t  t h e  p r o p r i e t o r

o f  s u c h  a  c l u b  t r a d e s ;  t h e  l e s s e e  w a s ,  a c c o r d i n g l y ,  n o t

i n  b r e a c h  o f  t h e  c o v e n a n t .  He s a i d  t h a t  t h e  w o r d  " t r a d i n g "

i n  t h e  c l a u s e  w a s  s p e c i f i c  b y  i t s e l f  a n d  t h a t  t h e  o t h e r

2 .  i b i d .  a t  p . 6 5 *
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words f o l l o w i n g  i t  m e re ly  s t a t e  th e  o t h e r  "b u s in e s s  o r  o c 

c u p a t i o n  p e r m i s s i b l e  u n d e r  t h e  g ran t*

With r e s p e c t ,  t h i s  i s  a welcome d e c i s i o n  an d  i s  i n  

a c c o rd  w i t h  t h e  h i g h e s t  a u t h o r i t y .  The p l a i n t i f f  c a n  

no t  make up  f o r  h i s  b a d  d r a f t s m a n s h i p  by  g i v i n g  t h e  d ee d  

h i s  own p e r s o n a l  c o n s t r u c t i o n :  th e  law  must f i x  t h e

o b l i g a t i o n  and t h e  p a r t i e s  have no h an d  i n  i t ,  once t h e y  

have r e c o r d e d  t h e i r  a g r e e m e n t .

' . .here a l e a s e  s t i p u l a t e d  t h a t  th e  l e s s e e  was " t o  

use  th e  p r e m is e s  f o r  p u r p o s e s  o f  t r a d i n g  an d  r e s i d e n c e  

o n ly " ,  and a l s o  p r o v i d e d  t h a t  th e  l e s s o r  w ou ld  n o t  u n 

r e a s o n a b l y  w i t h h o l d  c o n s e n t  f o r  th e  t e n a n t ' s  a s s i g n m e n t  

of  t h e  t e r m ,  i t  was h e l d  ( c o r r e c t l y )  b y  T a y l o r ,  J .  t h a t  

a l i m i t e d  company c a n n o t  comply w i th  t h e  c o n d i t i o n  o f  

u s in g  th e  p r e m is e s  f o r  r e s i d e n c e  and, t h e r e f o r e ,  t laa t  

tn s  l a n d l o r d  c o u l d  l a w f u l l y  r e s i s t  s u c h  a s s i g n m e n t . ^

Im p ro v e m e n ts . I n  some c a s e a  a t e n a n t  n o t n o n l y  s t i p u l a t e s  

to  u se  t h e  p r e m is e s  f o r  a d e f i n i t e  p u r p o s e  b u t  a l s o  

u n d e r t a k e s  t o  make s p e c i f i e d  im provem ents  on t h e  l a n d .  

This  u n d e r t a k i n g  may, i n  a l i m i t e d  number o f  c a s e s ,  be  

im p o r te d  i n t o  t h e  l e a s e  b y  s t a t u t e .  T h u s ,  t h e  R e g u l a 

t i o n s  made u n d e r  ^ .3 7  o f  t h e  Crown Lands O rd in a n c e  l a y s  

down t h a t  u n l e s s  o t h e r w i s e  e x p r e s s l y  p r o v i d e d  t h e  l e s s e e  

of  a g r i c u l t u r a l  l a n d  s h a l l  -

3* o h u k r i  L a v id  v .  Mohammed Debs (1957) W .N.L .R.  107 .



" d u r i n g  t h e  f i r s t  two y e a r s  o f  t h e  t e r m  o f  t h e  
l e a s e  expend  on c u l t i v a t i o n  a n d  c l e a r i n g  a sum 
a t  l e a s t  e q u i v a l e n t  t o  f i v e  s h i l l i n g s  p e r  a c r e  
o f  t h e  t o t a l  a r e a  d e m i s e d . "  b

I f  l i v e s t o c k  “be b r o u g h t  on th e  l a n d ,  he  i s  r e q u i r e d  t o

e r e c t  and m a i n t a i n  s u c h  f e n c e s  as  w i l l  p r e v e n t  s u c h  s t o c k
5

from s t r a y i n g  o f f  t h e  l a n d .  F u r t h e r ,  t h e r e  i s  a n  i m p l i e d

covenan t  i n  e v e r y  b u i l d i n g  l e a s e  o f  Crown l a n d  t h a t  t h e

t e n a n t  s h a l l ,  w i t h i n  t h e  t im e s t a t e d  i n  t h e  l e a s e ,  e r e c t

and co m p le te  on th e  l a n d  dem ised  b u i l d i n g s  o r  o t h e r  w orks

of  th e  n a t u r e  and v a l u e  n o t  l e s s  t h a n  t h a t  s t a t e d  i n  t h e

l e a s e ,  t o  t h e  s a t i s f a c t i o n  o f  t h e  d i r e c t o r  o f  P u b l i c  Works
6or o t h e r  o f f i c e r  a p p o i n t e d  by  t h e  G o v e r n o r .

I n  p r i v a t e  l e & s e s ,  i f  t h e r e  i s  an  u n d e r t a k i n g  t o  

e f f e c t  im provem ents  on t h e  l a n d ,  t h e  o b l i g a t i o n s  im posed  

w i l l  depend on t h e  t e rm s  o f  t h e  ag reem en t#  I n  P e t e r  

Onwuta v» The iN1i g e r  Co. ^ t d . , t h e  d e f e n d a n t  company, 

lessees o f  " c e r t a i n  l a n d  knows as "Ye K i o s k " ,  i n  O n i t s h a ,  

E a s t e r n  N i g e r i a ,  c o v e n a n te d  t o  e r e c t  b u i l d i n g s  o f  n o t  

l e s s  t h a n  £1000 i n  v a l u e  w i t h i n  s i x  months  o f  t h e  e x e c u 

t i o n  o f  t h e  l e a s e  i n  1 921 .  The l e s s e e s  f a i l e d  t o  comply 

w i th  th e  c o v e n a n t  b u t  t h e  l a n d l o r d  c o n t i n u e d  t o  r e c e i v e  

r e n t  up t o  J a n u a r y ,  1925 .  I n  1926 he r e f u s e d  t o  r e c e i v e  

f u r t h e r  r e n t  w h ich  t h e  l e s s e e s  th e ru ^ 'o n  p a i d . i n t o  t h e  

T r e a s u r y ,  ^he  l a n d l o r d  t h e n  s u e d  f o r  r e c o v e r y  cf t h e  l a n d .

h. Reg. U ( a )
5.  Reg. U (d )
6. Reg. 7 ( a )
7. (1926) 7 P .L .R .  79 .



At th e  t r i a l  i t  was a rg u e d  on b e h a l f  o f  t h e  company 

t h a t  t h e  l a n d l o r d 1s a c c e p t a n c e  o f  t h e  r e n t  u p  t i l l  1925 

o p e r a t e d  i n  lav/ as  a w a iv e r  o f  th e  b r e a c h  an d  o f  h i s  r i g h t  

t o  f o r f e i t  t h e  l e a s e .

Webber, J .  f o u n d  f rom th e  u n c o n t r a d i c t e d -  t e s t i m o n y  

o f  th e  p l a i n t i f f  t h a t  when he r e c e i v e d  t h e  r e n t  i n  J a 

n u a ry ,  1 9 2 5 f he i n t i m a t e d  t o  the  a g e n t  o f  t h e  company h i s  

i n t e n t i o n  t o  t a k e  a d v a n ta g e  o f  t h e  f o r f e i t u r e  c l a u s e .

The J udge  h e l d ,  t h e r e f o r e ,  t h a t  a f t e r  J u l y  1925> and  u p  

t i l l  t h e  t im e  o f  t h e  a c t i o n  t h e r e  h a s  b e e n  a c o n t i n u a l l y  

r e c u r r i n g  c a u se  o f  f o r f e i t u r e  and t h a t  t h e  p l a i n t i f f  was 

e n t i t l e d  t o  r e c o v e r  p o s s e s s i o n ;  he f u r t h e r  h e l d  t h a t  

u n d e r  t h e  c i r c u m s t a n c e s  t h e  company was n o t  e n t i t l e d  t o  

r e l i e f  a g a i n s t  f o r f e i t u r e .

The l e s s e e  was bound  t o  f a i l  i n  t h i s  c a s e  b e c a u s e  

the  e v i d e n c e  showed t h a t  he had  a l lo w e d  t h e  t r  e a c h  to 

c o n t i n u e .  A c c e p ta n c e  o f  r e n t  by th e  l a n d l o r d  o p e r a t e d  

as a w a i v e r  o f  t h e  b r e a c h  only:.up to  t h e  t im e  he  r e c e i v e d  

the  r e n t  and c o u l d  n o t  b a r  him from r e l y i n g  on t h e  f o r 

f e i t u r e  c l a u s e  f o r  s u b s e q u e n t  b r e a c h e s .  Had t h e  t e n a n t  

e r e c t e d  any b u i l d i n g ,  h o w e v e r ,  he would n o t  b e  bou n d  t o  

r e n d e r  an  a c c o u n t  o f  i t s  v a l u e  u n l e s s  t h e r e  was a c o v e n a n t
g

t o  t h a t  e f f e c t  i n  t h e  l e a s e .

The p r i n c i p l e  w hich  g o v e rn s  c o v e n a n t s  f o r  im provem ent

0 . S i n o t u O n i t o lo  & jpjrs__. v .  Hajaip; ( ig h O )  15 ^ .^ .R .1 3 ^ -*  
p e r  W e b b e r ,  J .



i n  p r i v a t e  l e a s e s  s h o u l d  h e  a p p l i c a b l e  t o  g r a n t s  made 

u n d e r  t h e  Crown Lands O r d i n a n c e  o r  t h e  La n d T en u re  Law 

and  t h e  r e a s o n i n g  i n  t h e  P e t e r  Qnwata c a s e  s h o u l d  a p p l y  

t o  a l l  l e a s e s .

(i^r)  D e n i a l  o f  t he L a n d l o r d 1 s T i t l e .  As i n  n a t i v e  law  

and  c u s to m ,  s o  i n  g r a n t s  made u n d e r  t h e  g e n e r a l  law  

-  t h e r e  i s  a n  i m p l i e d  t e r m  t h a t  t h e  l e s s e e  s h a l l  do n o 

t h i n g  t o  p r e j u d i c e  h i s  l a n d l o r d ’ s t i t l e .  I f  t h i s  o b l i 

g a t i o n  b e  b r o k e n ,  t h e  l a n d l o r d  may r e - e n t e r  and  f o r f e i t  

t h e  l e a s e .  The r u l e  i s  b a s e d  on e s t o p p e l  and  h a s  b e e n  

em b o d ied  i n  t h e  E v id e n c e  O rd i n a n c e ^  S . 151 o f  w h ic h  p r o 

v i d e s  t h a t  -

"No t e n a n t  o f  immovable p r o p e r t y ,  o r  p e r s o n  
c l a i m i n g  t h r o u g h  su c h  a t e n a n t ,  s h a l l ,  d u r i n g  
t h e  c o n t i n u a n c e  o f  t h e  t e n a n c y ,  be  p e r m i t t e d  
t o  deny  t h a t  t h e  l a n d l o r d  o f  s u c h  t e n a n t  h a d ,  
a t  t h e  b e g i n n i n g  o f  t h e  t e n a n c y ,  a t i t l e  t o  
s u c h  immovable p r o p e r t y ;  a n d  no p e r s o n  who 
came u p o n  any  immovable p r o p e r t y  b y  t h e  l i c e n c e  
o f  t h e  p e r s o n  i n  p o s s e s s i o n  t h e r e o f  s h a l l  b e  
p e r m i t t e d  t o  deny  t h a t  s u c h  p e r s o n  h a d  a t i t l e  
t o  a u c h  p o s s e s s i o n  a t  t h e  t im e  when s u c h  l i 
c e n ce  was g i v e n . "

The p r i n c i p l e  c a n n o t  b e  c i r c u m v e n t e d  b y  t h e  t e n a n t  a c 

q u i r i n g  a t i t l e  s u p e r i o r  t o  t h a t  o f  h i s  l a n d l o r d  f rom  

t h e  l a n d l o r d ’ s l e s s o r .  I f ,  f o r  ex a m p le ,  a s u b - t e n a n t  

a c q u i r e s  t h e  r e v e r s i o n  f rom  t h e  h e a d - l a n d l o r d ,  t h e  

s u b - l e s s o r  i  sins t i l l  h i s  l a n d l o r d  ( a s  w e l l  a s  h i s  t e n a n t ! ) ,
t C

9« N o . 27 o f  19k3> now Cap . 62 o f  1958 ( F e d . ) .
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and, therefore, he cannot repudiate the sub-lessor's
t i t l e  n o t  w i t h s t a n d i n g  h i s  a c q u i s i t i o n  o f  t h e  r e v e r s i o n *

10I n  A s s a f  v* O y in lo y e  and  ano r*  , t h e  p l a i n t i f f ' s  

f a t h e r  f rom  whom t h e  p l a i n t i f f  d e r i v e d  h i s  r i g h t s ,  o b t a i n e d  

a l e a s e  o f  c e r t a i n  p r e m i s e s  i n  L a g o s ,  a t  a r e n t  o f  £60 

p e r  annum* He s u b l e t  t h e  p r e m i s e s  t o  t h e  f i r s t  d e f e n d a n t  

who c o n t i n u e d  p a y i n g  r e n t  a t  t h e  r a t e  o f  £150  p e r  annum 

t i l l  a ce t a i n  d a t e  when h e  and t h e  o t h e r  d e f e n d a n t ,  who 

a l s o  knew o f  t h e  p l a i n t i f f ' s  l e a s e ,  a c q u i r e d  t h e  r e v e r s i o n .

The f i r s t  d e f e n d a n t  t h e n  s t o p p e d  p a y i n g  r e n t  t o  t h e  p l a M t i f f  

d i s p u t i n g  h i s  t i t l e *  The p l a i n t i f f ' s  o f f e r s  o f  r e n t  were  

r e f u s e d  by  t h e  d e f e n d a n t s  and  t h e  p l a i n t i f f  p a i d  t h e  r e n t  . 

i n t o  C o u r t .  The d e f e n d a n t s  c o n t e n d e d  t h a t  t h e  p l a i n t i f f ' s  

l e a s e  was v o i d  b e c a u s e  i t  was n o t  g r a n t e d  b y  a l l  t h e  t h r e e  

b u t  by  o n l y  tv/o o f  t h e  owners* I t s  v a l i d i t y ,  h o w e v e r ,  h a d  

n o t  b e e n  c h a l l e n g e d  by  t h e  o r i g i n a l  l e s s o r s  o r  t h e i r  s u c 

c e s s o r s  i n  t i t l e .

I n  g i v i n g  judgm en t  i n  f a v o u r  o f  t h e  p l a i n t i f f ,  de 

Comarmond, s a i d  t h a t  he fo u n d  t h a t  th e  s e c o n d  d e 

f e n d a n t  knew o f  t h e  e x i s t e n c e  o f  t h e  l e a s e  and  w as ,  t h e r e 

f o r e ,  b o u n d  b y  i t .  Hu r t h e r ,

" t h e  p o s i t i o n  o f  t h e  f i r s t  d e f e n d a n t  i s  c l e a r e r  
s t i l l .  As s u b - l e s s e e  he  i s  e s t o p p e d  f rom  d e 
n y i n g  h i s  im m ed ia te  l e s s o r ' s  t i t l e :  V/abori v .
Lane (1 8 5 6 )  156 E*R. 10U2. T h a t  e s t o p p e d  
b i n d s  h im so  l o n g  a s  he  i s  s u b - l e s s e e :  s e e  
W o o d f a l l ' s  L a n d l o r d  and T e n a n t ,  2Uth e d i t i o n ,  p . l 5 «

1 0 .  ( 1951 ) 20 N . L . R . l .
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I f  he  d e n i e s  h i s  im m ed ia te  l e s s o r ’ s t i t l e  he  
com mits  f o r f e i t u r e :  s e e  W o o d f a l l ,  p .  9 8 8 .  I  
f i n d  t h a t  t h e  f i r s t  d e f e n d a n t  h a s  i n c u r r e d  f o r 
f e i t u r e  a s  s u b - l e s s e e * ” 11

On t h e  p r i n c i p l e s  o f  E n g l i s h  la?/  on which, t h i s  d e 

c i s i o n  was b a s e d ,  t h e  t e n a n t ,  t o  b e  g u i l t y  o f  t h e  b r e a c h ,  

m ust  a f f i r m  a b s o l u t e  t i t l e  i n  h i m s e l f  o r  i n  a s t r a n g e r ;  

a g e n e r a l  t r a v e r s e  i n  a  p l e a d i n g ,  e v e n  i f  wide en o u g h  t o

i n c l u d e  t h e  d e n i a l  of  the  t e n a n c y , d o e s  n o t  amount t o  a
12r e p u d i a t i o n  o f  t h e  l a n d l o r d ’s  t i t l e *  The e s s e n s e  o f

t h e  t e n a n t ’ s b r e a c h  i s  h i s  d i r e c t  r e n u n c i a t i o n  o f  h i s

c h a r a c t e r  a s  a t e n a n t  t h e r e b y  r e p u d i a t i n g  t h e  r e l a t i o n
13e x i s t i n g  b e t w e e n  h im  and  t h e  l e s s o r *  I t  i s  a lw a y s  a 

q u e s t i o n  o f  f a c t  w i t h  w hat  i n t e n t i o n  t h e  t e n a n t  a c t e d  o r  

u s e d  t h e  words a l l e g e d  t o  amount t o  a d i s c l a i m e r  o f  t h e  

l a n d l o r d ’ s  t i t l e . ^

The p r i n c i p l e  d o e s  n o t  a p p l y ,  h o w e v e r ,  where  t h e  

l a n d l o r d ’ s  t i t l e  h a s  e x p i r e d ;  i t  d o e s  n o t  a p p l y  t o  a 

t e n a n t  who h a s  b e e n  e v i c t e d  by  a p e r s o n  c l a i m i n g  u n d e r  

s u p e r i o r  t i t l e .  Thus i n  a r e c e n t  c a s e , ^  t h e  i s s u e  was 

w h e t h e r  a t e n a n t  who h a s  b e e n  o u s t e d  f ro m  p o s s e s s i o n  o f

1 1 .  p e r  de Comarmond, ^ . P * J . ,  a t  p . 2 .  The d e c i s i o n  was
u p h e l d  on a p p e a l  t o  t h e  VV.A.C.A. See u n r e p o r t e d
d e c i s i o n  o f  a p p e a l  ^ o .  3608 d i s m i s s e d  on 1 2 t h  N o v . ,  
1 9 5 2 .

1 2 .  See D e n n in g ,  B . J .  i n  W arn e r  y ,  Sampson (1 9 5 9 )  1 Q.B. 
a t  pp  3 1 2 - 3 .

1 3 .  c f .  W ish b ec h  S t . .  Mary P a r i s h  C o u n c i l  V .  L i l l e y  (1 9 5 6 )
1 W.L.k. 121.

l i | .  W i t t  & Busch  L td  v .  A rab  Bros  o f  Kano & LaQos and  o r s .
T l9 5 8 T  I T ^ B .  J .  23 ,  Lagos  S u i t  N0 . Ld/ 361 o f  1955*
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t h e  l e a s e h o l d  p r o p e r t y  h y  a n o t h e r  p e r s o n  c l a i m i n g  a b e t t e r  

t i t l e  t h a n  t h e  l a n d l o r d  c o u l d  p l e a d  t h a t  o t h e r  p e r s o n ’ s 

t i t l e  i n  h i s  d e f e n c e  t o  an  a c t i o n  by  th e  l a n d l o r d  f o r  p o s 

s e s s i o n ,  r e n t  and  damages f o r  t r a d e  i n j u r y  and t e m p o r a r y  

s e v e r a n c e .

D u f ' fu s ,  J .  a n s w e re d  t h e  q u e s t i o n  i n  t h e  a f f i r m a t i v e .

He h e l d  t h a t  t h e  t e n a n t  may p l e a d  e v i c t i o n  b y  t i t l e  p a r a 

mount d e s p i t e  t h e  t e rm s  o f  3 .151  o f  t h e  E v id e n c e  O r d i n a n c e .  

The t e n a n t  c o u l d  s e t  up  t h e  t i t l e  o f  t h e  p e r s o n  who h a d  

e v i c t e d  h im a g a i n s t  h i s  l a n d l o r d .  T h i s  p l e a  i n v o l v e d  p r o o f  

by  t h e  t e n a n t  t h a t  he  was e v i c t e d ,  n o t  n e c e s s a r i l y  b y  

a c t i o n ,  b y  some p e r s o n  h a v i n g  a p a ram o u n t  t i t l e  t o  t h a t  

o f  t h e  l a n d l o r d . ^

An e x a m i n a t i o n  o f  t h e  d e c i d e d  c a s e s  i n  N i g e r i a  r e 

v e a l s  t h a t  i n  i n t e r p r e t i n g  t h e  t e n a n t ’ s o b l i g a t i o n  t o  

r e s p e c t  h i s  l a n d l o r d ’ s t i t l e  t h e  c o u r t s  h av e  p r o c e e d e d  

e x a c t l y  on t h e  p r i n c i p l e s  o f  E n g l i s h  la w  w h ic h ,  i n  s u b 

s t a n c e ,  a r e  n o t  d i f f e r e n t  f rom  t h e  r u l e s  o f  c u s t o m a r y  

la w  on t h e  s u b j e c t .

( v )  A s s ig n m e n t  and  S u b - l e t t i n g .

C o n t ra ry ,  t o  t h e  r p i n c i p l e s  o f  c u s to m a r y  law  i n  N i 

g e r i a ,  t h e  r u l e  o f  Hng i i s h  1aw i s  t h a t  u n l e s s  a t e n a n t  i s  

r e s t r a i n e d  by  e x p r e s s  p r o v i s i o n s  i n  t h e  l e a s e  he may a s s i g n

15* F o r  s i m i l a r  r u l e  i n  E n g l i s h  l a w ,  s e e  • • o o d f a l l ,  o p . c i t . , 
2 6 t h  e d .  i 960 , up 1 7 - 1 8 .



o r  u n d e r l e t  t h e  d em ised  p r o p e r t y .  T h i s  r u l e  i s  o f  

l i m i t e d  a p p l i c a t i o n  i n  N i g e r i a  f o r  i t  c a n  o n l y  b e  i n 

v o k ed  i n  c a s e s  where  t h e  l e a s e  i s  n o t  s u b j e c t  t o  t h e  

Crown L ands  O rd in a n c e  o r  t h e  b a n d  T en u re  Law. Where 

e i t h e r  o f  t h e s e  two s t a t u t e s  a p p l y  t h e r e  i s  a n  i m p l i e d  

c o v e n a n t  t h a t  t h e  l e s s e e  i s

" n o t  t o  a s s i g n ,  s u b l e t ,  o r  o t h e r w i s e  p a r t  w i t h  
p o s s e s s i o n  t h e r e o f ,  w i t h o u t  t h e  p r e v i o u s  c o n 
s e n t  o f  t h e  G o v e rn o r  i n  v v r i t i n g . 17

I n  N o r t h e r n  N i g e r i a  any  t r a n s a c t i o n  o r  any i n s t r u m e n t

w h ich  p u r p o r t s  t o  c o n f e r  on o r  v e s t  i n  a n o n - n a t i v e  any

i n t e r e s t  o r  r i g h t  i n  o r  o v e r  any n a t i v e  l a n d s  o t h e r w i s e

t h a n  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h e  ban d  T en u re
1 'Law i s  n u l l  and  v o i d .  T h i s  means t h a t  i f  t h e  O c c u p i e r  

i n  b r e a c h  o f  t h i s  p r o v i s i o n  p u r p o r t s  t o  a s s i g n  o r  s u b l e t ,  

t h e  a s s i g n e e  a c q u i r e s  no i n t e r e s t  w h a t s o e v e r .  No s u c h  

r u l e  e x i s t s  w i t h  r e g a r d  t o  Crown l a n d :  t h e  Cr own L ands

Ordinance does  n o t  n u l l i f y  any  a s s i g n m e n t  o r  s u b l e t t i n g  

made w i t h o u t  c o n s e n t ;  t h e r e f o r e  on g e n e r a l  p r i n c i p l e s  o f

16 .  B r u e r t o n  v .  P a i n s f o r d  (1 5 3 3 )  C ro .  E l i z .  15 ;  Doe d .  
T . i i t ch ln so n  v .  C a r t e r " (1 7 9 3 ;  8 Term R e p . 57,  60;
C h u rc h  v .  Brown (1 8 0 8 )  15 V e s .  258 ,  26i|..

17* Crown Lands  ur d .  S .  7 ( b )  ( i i i ) ,  F e d .
c f .  b a n d  T en u re  Law, S S .2 7 ,  28 & 29* The R e g u l a t i o n s  
made u n d e r  t h e  Land and  ^ a t i v e  R i g h t s  O r d in a n c e  j e r m i t  
a n  o c c u p i e r  o f  n a t i v e  l a n d ,  b e i n g  a n a t i v e  t o  s e l l ,  
t r a n s f e r  p o s s e s s i o n ,  o r  b e q u e a t h  h i s  t i t l e  t o  a b l o o d  
r e l a t i o n  b e i n g  a n a t i v e ,  s u b j e c t  t o  r e g i s t r a t i o n ;  3 r d  
S c h d l . ,  R e g s .  2 ,  3 ,  &

1 8 .  Land T e n u re  £aw, S . 3 2 .  F u r t h e r ,  t h e  A c q u i s i t i o n  o f  
Land b y  A l i e n s  Law ^ . E . R .  No. o f  1 9 5 8 ,  W.R. N o .h  o f ,  
1 9 5 2 )  makes n u l l  and  v o i d  any  t r a n s f e r  o f  l a n d  b y  
an  a l i e n  u n l e s s  c o n s e n t  o f  t h e  G o v e rn o r  h a s  b e e n  
o b t a i n e d  f o r  s u c h  t r a n s f e r .



i n t e r p r e t a t i o n ,  a n  a s s ig n m e n t  o r  u n d e r l e t t i n g  o f  Crown

l a n d s  o r  o f  any  o t h e r  l a n d  n o t  s u b j e c t  t o  t h e  L and  T enure

Law, e v e n  i f  made w i t h o u t  t h e  c o n s e n t  o f  t h e  G o v e rn o r  o r

any  o t h e r  l e s s o r  i n  a c c o r d a n c e  w i t h  t h e  r e q u i r e m e n t s  o f

t h e  l e a s e ,  i s  n o t  v o i d  n o t w i t h s t a n d i n g  t h a t  i t  i s  made

i n  b r e a c h  o f  t h e  c o v e n a n t .  The a l i e n a t i o n  i s  e f f e c t u a l

t o  v e s t  t h e  i n t e r e s t  c r e a t e d  i n  t h e  a s s i g n e e  o r  u n d e r - l e s -

s e e .  T h i s  p r i n c i p l e  o f  l a w  was n o t  f o l l o w e d  b y  J a c k s o n ,
19A s s i s t a n t  J .  i n  E s i  v .  Moruku where  i t  was h e l d  t h a t  

a s  s u b l e t t i n g  o f  p a r t  o f  t h e  Crown l a n d  was f o r b i d d e n  by  

S . 7 (b )  ( i i i )  o f  t h e  Crown L ands  O r d i n a n c e ,  no c o u r t  s h o u l d  

l e n d  a s s i s t a n c e  t o  g i v e  e f f e c t  t o  t h e  s u b l e t t i n g  an d ,  

t h e r e f o r e ,  t h e  s u b - l e s s e e  c o u l d  n o t  be  s u e d  f o r  r e n t  o f  

s u c h  l a n d .
20I n  r y  y . I . l a r t i n s , h o w e v e r ,  B a i r a r n a in ,  J .  ( a s

he  t h e n  was)  h e l d  t h a t  a s u b l e a s e  o f  Crown l a n d  w i t h o u t  

t h e  c o n s e n t  o f  t h e  G o v e rn o r  and i n  b r e a c h  o f  3 . 7  ( b )  ( i i i )

o f  t h e  O rd in a n c e  was n o t  a n  i l l e g a l  c o n t r a c t  a n d ,  t h e r e 

f o r e ,  t h a t  t h e  s u b l e s s e e  c o u l d  b r i n g  an  a c t i o n  f o r  e j e c 

tm e n t  a g a i n s t  t h e  s u b l e s s o r .  C o n s i d e r i n g  t h e  o p i n i o n  o f  

J a c k s o n ,  A s s i s t a n t  J .  t h a t  s u c h  a c o n t r a c t  was i l l e g a l  

b e c a u s e  i t  was a g a i n s t  p u b l i c  p o l i c y ,  t h e  l e a r n e d  J u d g e  

said,

1 9 .  ( 19U0 ) 15 N .L .K . ,  116 .
2 0 .  (19U9) 19 N .L .R .  2+2.



" ^ u b l i c  p o l i c y  i s ,  a s  t h e  judgm ent  s t a t e s ,  a 
v e r y  u n r u l y  h o r s e  and * j u d g e s  a r e  more t o  he  
t r u s t e d  as  i n t e r p r e t e r s  o f  t h e  law  t h a n  a s  
e x p o n e n t s  o f  what  i s  c a l l e d  1 p u b l i c  p o l i c y 1 • 1 
I  d i s t r u s t  t h a t  u n r u l y  h o r s e  a i d  p r e f e r  t o  
a c t  on t h e  a c c e p t e d  p r i n c i p l e  t h a t  a c o n 
t r a c t  f r e e l y  e n t e r e d  i n t o  s h o u l d  h e  e n f o r c e d  
u n l e s s i t  i s  c l e a r l y shown t o  he  i l l e g a l  u n 
d e r  some a u t h o r i t a t i v e  d e c i s i o n  i n  t h e  common 
law  o r  t o  he  i l l e g a l  u n d e r  a s t a t u t e ,  and  i n  
d u b io u s  c a s e s  t o  g i v e  i t  t h e  b e n e f i t  o f  t h e  
d o u b t  and  e n f o r c e  i t . ” 1

A f t e r  o b s e r v i n g  t h a t  t h e  p r o v i s i o n s  o f  t h e  l e a s e  were  i n  

g e n e r a l  n o t  u n l i k e  t h o s e  i n  a p r i v a t e  l e a s e ,  and  t h a t  t h e  

c o v e n a n t  a g a i n s t  a s s i g n m e n t  w i t h o u t  p r i o r  c o n s e n t  i s  o f 

t e n  i n s e r t e d  i n  a p r i v a t e  l e a s e ,  he  c o n t i n u e d ,

" B r e a c h  o f  i t  e n t i t l e s  t h e  l e s s o r . t o  c l a i m  
f o r f e i t u r e  and  i t  does  n o t  m a t t e r  w h e t h e r  t h e  
s u b - l e s s e e  i s  o r  i s  n o t  a good man. “̂ he 
G o v e rn o r  may g i v e  n o t i c e  and  sue  f o r  f o r 
f e i t u r e  p u r s u a n t  t o  $ . 1 6 .  I t  i s  t h e  o n l y  p e 
n a l t y  w h ich  th e  l e s s e e  may s u f f e r  u n d e r  t h e  
O r d i n a n c e .  The G o v e rn o r  may o f  c o u r s e  w aive  
h i s  r i g h t__ 1 i ke any _oth e r  l e s s o r .  So l o n g  as  
he d o e s  n o t  c h o o se  t o  e n ffcrce i t ,  t h e  l e s s e e ! s 
t e rm  c o n t i n u e s  and  t h e  l e a s e  s t an d s . The 
l e a s e  i s  n o t  v o i d  on a c c o u n t  o f  b r e a c h  o f  t h e  
c o v e n a n t ,  e v e n  w here  t h e  l e a s e  were  t o  s t a t e  
t h a t  i t  s h a l l  b e  v o i d  on s u c h  b r e a c h ,  [ i t  i s  
n o t  a b s o l u t e l y  v o i d ]  b u t  v o i d a b l e ,  and  o n l y  
t h e  l e s s o r  c a n  a v o i d  i t ;  i f  he  does  t h e  l e a s e  
w i l l  be  a v o i d e d  f rom  t h a t  t im e  o n ly  . . . .
T h a t  i s  so  w h e th e r  t h e  l e a s e  be  o f  p r i v a t e  
l a n d  o r  o f  Crown l a n d  u n d e r  a C o l o n i a l  O r d i -  , 
n a n c e ,  a s  was d e c i d e d  i n  D a v e n p o r t  v .  The 
Queen (1 8 7 7 )  3 App. C ases  p .  1 2 8 . "  2

A f t e r  c o n s i d e r i n g  any p o s s i b l e  c r i m i n a l  l i a b i l i t y  o f  t h e

s u b - l e s s e e  t h e  l e a r n e d  Ju d g e  c o n c l u d e d ,

1 .  At p .  k 3 f  i t a l i c s  m ine ,  
i b i d . , i t a l i c s  m in e .



"Prom w h a t e v e r  a n g l e  t h e  g u e s t i o n  i s  l o o k e d  
a t ,  t h e  c o n c l u s i o n  i s  t h a t  t h e  s u b l e a s e ,  th o u g h  
i n  b r e a c h  o f  c o v e n a n t ,  i s  n o t  an  i l l e g a l  c o n 
t r a c t .  I 'he d o c t r i n e  o f  e s t e p p e l  makes i t  
b i n d i n g  a s  b e tw e e n  t h e  l e s s e e  and s u b l e s s e e  and  
t h e  l e s s e e  i s  n o t  e n t i t l e d  t o  e j e c t  t h e  s u b l e s s e e  
e x c e p t  i n  c o n f o r m i t y  w i t h  t h e  l a w f b r  t h e  r e 
c o v e ry  o f  p o s s e s s i o n . "  3

The d e c i s i o n  o f  Onyeama, J .  i n  i t e m  V. F e l i x  P a u l ^  v/as t o

t h e  same e f f e c t ,  i n  t h e  c a s e  o f  Pa r o u e s  v .  P d e m a t i e  ^
was

one o f  t h e  d e f e n d a n t ’ s  a rg u m e n t s  w ( o n  a p p e a l  ) / \ t h a t  t h e  

a s s i g n m e n t  b y  him o f  t h e  l e a s e  o f  Crown l a n d  w h ic h  he  

p r e v i o u s l y  h e l d  i n  t r u s t  f o r  h i s  n i e c e  ( b u t  now g r a n t e d  

p e r s o n a l l y  t o  h im '  w ould  c o n s t i t u t e  a b r e a c h  o f  t h e  

im p l i e d  c o v e n a n t  n o t  t o  a s s i g n  w i t h o u t  t h e  G o v e r n o r ’ s 

c o n s e n t ,  i 'he a .^.iD.A. i n  r e j e c t i n g  t h i s  a rg u m e n t  h e l d  

t h a t  a l t h o u g h  a n  a s s i g n m e n t  w i t h o u t  c o n s e n t  m ig h t  b e  a 

g ro u n d  f o r  f o r f e i t u r e ,  . i t  was n o t  n u l l  and v o i d ;  i t  

c o u l d  be  l a v / f u l l y  made and  i f  made w o u ld  r e m a i n  e f f e c t i v e  

u n t i l  a c t i o n  f o r  f o r f e i t u r e  was t a k e n  by t h e  G o v e rn o r .

I n  v ie w  o f  t h e  above a u t h o r i t i e s  i t  c o u l d  be  a s s e r t e d  

t h a t  t h e  o p i n i o n  o f  J a c k s o n ,  A s s i s t .  J .  i n  P s i  v .  N o ru k u , 

s u p r a ,  h a s  b e e n  o v e r - r u l e d .  i ’he  c o n c l u s i o n  t o  b e  drawn 

i s  t h a t  a p a r t  f rom  N o r t h e r n  N i g e r i a  and  c a s e s  o f  a l i e n a 

t i o n  b y  a l i e n s  t o  o t h e r  a l i e n s  i n  t h e  P a s t e r n  and  W e s te rn  

R eg io n s  w h ic h  a r e  e x p r e s s l y  r e n d e r e d  v o i d  b y  l e g i s l a t i o n ,

3* a t  p.iill-
k* (1957)  V/.N.L.R. 66 .
3 .  (1950)  19 N .L .R .  75;  N .A .C .A .  A p p e a l  N o .3 3 2 1 ,  d e c i d e d  

on 19 t h  -April, 1951*



a lessee of Crown land or of private land is capable of
a s s i g n i n g  o r  s u b - l e t t i n g  h i s  t e n a n c y  w i t h o u t  o b t a i n i n g

t h e
c o n s e n t  o f  t h e  G o v e rn o r  o r / G r a n t o r .  Upon s u c h  a s s i g n m e n t  

o r  s u b l e t t i n g ,  t h e  i n t e r e s t  c r e a t e d  v e s t s  i n  t h e  s u b l e s s e e  

o r  a s s i g n e e  b u t  t h e  b r e a c h  o f  c o v e n a n t  r e n d e r s  t h a t . i n 

t e r e s t  l i a b l e  t o  b e  d e s t r o y e d  b y  the. G o v e rn o r  o r  o t h e r  

l a n d l o r d  r e - e n t e r i n g  t o  f o r f e i t  t h e  l e a s e .  U n t i l  t h e  

l e a s e  i s  d e s t r o y e d  by  f o r f e i t u r e ,  t h e  a s s i g n e e  o r  s u b 

l e s s e e  h a s  a v a l i d  i n t e r e s t  i n  t h e  p r e m i s e s  and  i s  b o u n d  

by  t h o s e  c o v e n a n t s  w h ic h  r u n  w i t h  t h e  l a n d .

I f  t h e  s u b l e s s e e  o r  a s s i g n e e  i s t o  b e  b o u n d  by  s u c h  

c o v e n a n t s  t h e  a s s i g n o r  o r  s u b l e s s o r  m ust  h a v e  e x e c u t e d  

a d e e d  o f  t r a n s f e r  i n  h i s  f a v o u r ,  i ’h u s  i n  C h i d i a k  v .

C o k e r  , t h e  p l a i n t i f f / r e s p o n d e n t  who was a  l e s s e e  o f  

Crown l a n d  on w h ic h  he .  h a d  p u t  up  b u i l d i n g s  g r a n t e d  a 

s u b - l e a s e  t o  t h e  d e f e n d a n t / A p p e l l a n t . k,h e n  t h a t  s u b 

l e a s e  e x p i r e d  t h e  p a r t i e s  a g r e e d  f o r  a f u r t h e r  t e rm  

a n d  t h e  d e f e n d a n t  s t a y e d  o n .  I’h e  d e f e n d a n t  e x e c u t e d  a 

f u r t h e r  s u b l e a s e , w h ich  h a d  a r e c i t a l  t h a t  t h e  G o v e r n o r ’ s 

p r i o r  c o n s e n t  h a d  b e e n  o b t a i n e d  ( b u t  s t a t e d  no d a t e d f o f  

s u c h  w r i t t e n  c o n s e n t ) .  A f i r e  d e s t r o y e d  t h e  b u i l d i n g s  

w h i l s t  i n  t h e  o c c u p a t i o n  o f  t h e  d e f e n d a n t  a f t e r  h i s  

e x e c u t i n g  t h e  s u b l e a s e  b u t  b e f o r e  t h e  d a t e  o f  a p p r o v a l  

on  b e h a l f  o f  t h e  G o v e r n o r .  I n  a n  a c t i o n  b r o u g h t  b y  t h e  

s u b l e s s o r  a g a i n s t  h im on t h e  c o v e n a n t  t o  r e p a i r  t h e  t r i a l

6 .  (195U) 1U W.A.C.A. 5 06 .



Ju d g e  h e l d  t h a t  he  was l i a b l e .

On a p p e a l  t o  t h e  ^ ' .A .C .A . i t  was h e l d  t h a t  ( i )  on 

t h e  e v i d e n c e ,  t h e  p l a i n t i f f  e x e c u t e d  the s u b l e a s e  a f t e r  

t h e  f i r e ,  t h e r e f o r e  t h e  c o v e n a n t  t o  r e p a i r  was n o t  b i n d i n g  

on t h e  d e f e n d a n t  a t  t h e  t im e  o f  t h e  f i r e .  ( i i )  By S . 7 

( b )  ( i i i )  o f  t h e  Crown Lands  u r d i n a n c e  t h e  p r i o r  c o n s e n t  

o f  t h e  G o v ern o r  was a c o n d i t i o n  p r e c e d e n t  t o  a v a l i d  s u b 

l e a s e ,  b u t  on th e ,  e v i d e n c e  t h i s  c o n s e n t  was n o t  r e c e i v e d  

u n t i l  a f t e r  t h e  f i r e ;  i t  f o l l o w e d  t h a t  a t  t h e  t im e  o f  

t h e  a g re e m e n t  t o  s u b - l e t  t h e r e  was an a b s o l u t e  a b s e n c e  

o f  t h e  e s t a t e  w h ic h  t h e  p l a i n t i f f  p u r p o r t e d  t o  s u b - d e m i s e  

and  n e i t h e r  p a r t y  c o u l d  hav e  s u e d  f o r  s p e c i f i c  p e r f o r m a n c e  

t h e r e f o r e  t h e  d e f e n d a n t  n e v e r  h a d  t h e  c o n s i d e r a t i o n  f o r  

w h ic h  he c o v e n a n t e d  t o  r e p a i r  and  e c u i t y  c o u l d  n o t  b e  i n 

v o k e d  i n  t h e  p l a i n t i f f ’ s f a v o u r .  C o u s s e y ,  J . A .  t o  whose 

o p i n i o n  F o s t e r  S u t t o n ,  P .  and  de Comarmond, Ag. C . J .  

c o n c u r r e d ,  s a i d  i n t e r  a l i a .

" t h e  e x e c u t i o n  o f  t h e  l e a s e  by  t h e  l e s s o r  i s  
a c o n d i t i o n  p r e c e d e n t  t o  t h e  l e s s e e  b ec o m in g  
l i a b l e  on t h e  c o v e n a n t  -  C a r d w e l l  v .  L u ca s  J  " ,  
an d
" i t  f o l l o w s  on t h e  a u t h o r i t y  o f  Shaw v .  Kay 8 
and  t h e  o t h e r  c a s e s  t h a t  t h e  p l a i n t i f f  c o u l d  
n o t  h o l d  t h e  d e f e n d a n t / a p p e l l a n t s  t o  t h i s  c o 
v e n a n t  t o  r e p a i r "  9*

W ith  t h e  g r e a t e s t  r e s p e c t ,  t h e  p l a i n t i f f  was b o u n d  

t o  f a i l  i n  t h i s  c a s e  b e c a u s e  on t h e  e x p i r a t i o n  o f  t h e  p r e 

v i o u s  l e a s e  he  h a d  e x e c u t e d  no f u r t h e r  s u b - l e a s e  u n t i l



a f t e r  t h e  f i r e ,  t h e r e f o r e  a l t h o u g h  i n  o c c u p a t i o n  t h e  d e -  

i e n d a n t / a p p e l l a n t  was n o t  a t e n a n t  o f  t h e  p l a i n t i f f  a n d

a c c o r d i n g l y  c o u l d  n o t  be  i n  b r e a c h  o f  a c o v e n a n t  t o  r e p a i r .

T h i s  i s  t h e  e x t e n t  t o  w h ich  t h e  a u t h o r i t i e s  on w h ich  the 

C o u r t  r e l i e d  went b u t  no f u r t h e r ,  i t  i s  s u b m i t t e d ,  t h e r e

f o r e ,  t h a t  t h e  s e c o n d  g ro u n d  on w h ic h  t h e  d e c i s i o n  was

b a s e d  (n a m e ly ,  t h a t  p r i o r  c o n s e n t  o f  t h e  G o v e rn o r  i n  

w r i t i n g  was a c o n d i t i o n  p r e c e d e n t  t o  a v a l i d  s u b - l e a s e )  

h a s  no s u p p o r t  i n  lav/ and  i s  c o n t r a r y  t o  t h e  e a r l i e r  d e 

c i s i o n  o f  t h e  same c o u r t  i n  ^ a r g u e s  v .  L d e m a te , s u p r a .

Two f a c t s  must b e  c l e a r l y  b o r n e  i n  mind i n  c o n s i d e r i n g  

t h e  q u e s t i o n  o f  a l i e n a t i o n  by  t h e  l e s s e e :

( i )  The Land T en u re  Law a n a th e  A c q u i s i t i o n  o f  Land  

by  A l i e n s  La w e x p r e s s l y  p r o h i b i t  a l i e n a t i o n  w i t h o u t  c o n 

s e n t  and  r e n d e r  any s u c h  t r a n s a c t i o n  n u l l  and  v o i d  u n l e s s  

t h e  c o n s e n t  h a s  b e e n  o b t a i n e d .
*v

( i i )  The Crown La nds  Gr aq n a n c e  p r o h i b i t s  a l i e n a t i o n  

w i t h o u t  c o n s e n t  b u t  i t  does  n o t  n u l l i f y  any t r a n s a c t i o n  

w h ic h  i s  c o m p l e t e d  w i t h o u t  s u c h  c o n s e n t .  rlh e  g e n e r a l  

p r i n c i p l e  o f  l a w ,  t h e r e f o r e ,  a p p l i e s  t o  s u c h  t r a n s a c t i o n  

an d  t h e  A l i e n a t i o n  i s  v a l i d  u n t i l  t h e  o r i g i n a l  l e a s e  i s  

d e s t r o y e d  b y  f o r f e i t u r e  t a k e n  o u t  by  t h e  h e a d - l a n d l o r d .

The h e a d - l a n d l o r d ,  w h e t h e r  a p r i v a t e  p e r s o n  o r  t h e  

G o v e r n o r ,  may e x p r e s s l y  o r  b y  i m p l i c a t i o n  w a i v e  t h e  r i g h t

1 0 .  Okl & a n o r .  v .  A k e l  (1 9 5 0 )  19 N .L .R .  3k
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11to forfeiture.
Where a p r i v a t e  l e a s e  c o n t a i n s  a c o v e n a n t  n o t  t o  

a s s i g n  o r  u n d e r l e t  w i t h o u t  t h e  l e s s o r ’ s  c o n s e n t ,  t h e  c o 

v e n a n t  d o es  n o t  r u n  w i t h  t h e  l a n d ;  t h e r e f o r e  i f  t h e  l e s s ^ e e  

i s  g i v e n  t h e  c o n s e n t  t o  s u b - l e t  i t  does  n o t  f o l l o w  t h a t  t h e  

s u b - l e s s e e  must a s k  f o r  t h e  h e a d - l e s s o r f s c o n s e n t  i n  o r d e r

t o  s u b - l e t  a g a i n  i f  t h e r e  was no p r o v i s i o n  i n  t h e  s u b -
12- l e a s e  f o r  h i s  c o n s e n t  t o  h e  o b t a i n e d .

' h e r e  a p r i v a t e  l e a s e  c o n t a i n s  a c o v e n a n t  a g a i n s t  

a s s i g n m e n t ,  t h e r e  i s  u s u a l l y  a q u a l i f y i n g  c l a u s e  t h a t  t h e  

c o n s e n t  i s  n o t  t o  h e  u n r e a s o n a b l y  w i t h h e l d .  I n  S h u k r i
17

D av id  v .  kohamed Debs , a c l a i m  was b r o u g h t  b y  a l e s 

s e e  a g a i n s t  h i s  l a n d l o r d  f o r  a n  o r d e r  t o  c o m p e l<:him t o  

g i v e  c o n s e n t  t o  t h e  d eed  f o r  a s s i g n m e n t  o f  t h e  l e s s e e ’s 

i n t e r e s t  i n  ’t h e  p r o p e r t y  t o  t h e  Ibadam C o - o p e r a t i v e  

m a r k e t i n g  U n io n  ^ t d . ,  o r  i n  t h e  d t e r n a t i v e  a d e c l a r a t i o n  

t h a t  t h e  t e n a n t  was e n t i t l e d  b y  r e a s o n  o f  t h e  d e f e n d a n t ’ s 

u n r e a s o n a b l e  w i t h h o l d i n g  o f  c o n s e n t ,  t o  a s s i g n  h i s  i n t e r e s t  

i n  t h e  p r o p e r t y ,  n o t w i t h s t a n d i n g  t h e  l a n d l o r d ’ s w i t h h o l d i n g  

o f  c o n s e n t .

1 1 .  B u t  u n l i k e  p r i v a t e  l a n d l o r d s ,  t h e  a c c e p t a n c e  o f  r e n t  
by  t h e  G o v e rn o r  does  n o t  o p e r a t e  a s  a w a i v e r  o f  f o r 
f e i t u r e .

1 2 .  D o h e r t y  & a n o r .  v . Ni g e r i a n  P r o p e r t i e s  C o . L t d .  & a n o r .
"Cl937)  f . N . L . R .  7U* Nut i n  E n g la n d  t h e  h e a d - l e s s o r  
c a n  t a k e  t h e  b e n e f i t  o f  t h e  c o v e n a n t  i n  t h e  u n d e r l e a s e  
b y  v i r t u e  o f  S . 5 o f  t h e  N .P .A .18U 5 (now 3 .5 6  o f  t h e
L . P . A . 1925)  • T h i s  s e c t i o n  h a s  b e e n  e n a c t e d  i n  t h e  Y7.R. 
i n  3 . 8 1  o f  t h e  P & C .L .  b u t  i n  D o h e r t y ’ s c a s e  d e c i d e d  
b e f o r e  t h e  e n a c t m e n t ,  t h e  a p p l i c a t i o n  o f  R.P .A.18q-5



k3b.

The l e a s e  c o n t a i n e d  a c o v e n a n t  a g a i n s t  a s s i g n m e n t  

w i t h o u t  t h e  l e s s o r ’ s c o n s e n t  w h ich  was n o t  t o  h e  u n r e a s o n a b 

l y  w i t h h e l d ,  and  a l s o  a p r o v i s i o n  i n  c l a u s e  2 (5 )  t h a t  

t h e  p r e m i s e s  was t o  he u s e d  f o r  t h e  p u r p o s e s  o f  t r a d i n g  

and r e s i d e n c e .

At t h e  t r i a l  i t  was a r g u e d  on b e h a l f  o f  t h e  l e s s o r  

t h a t  on t h e  a u t h o r i t y  o f  J e n k i n s  v .  P r i c e  ^  a l i m i t e d  

company c o u l d  n o t  comply  w i t h  t h e  c o v e n a n t  o f  r e s i d e n c e  

and t h e r e f o r e  t h a t  t h e  p r e m i s e s  c o u l d  n o t  be  a s s i g n e d  t o  

su c h  a company. The c o n t e n t i o n  on t h e  p a r t  o f  t h e  l e s s e e  

was t h a t  t h e  word  "a nd"  i n  " t r a d i n g  and  r e s i d e n c e  o n ly "  

c o n t a i n e d  i n  t h e  c o v e n a n t  s h o u l d  be i n t e r p r e t e d  as m e an in g  

" o r " .  C o n s i d e r i n g  b o t h  a rg u m e n ts  T a y l o r ,  J .  o b s e r v e d ,

hav e  t o  a s k  m y s e l f  w h e t h e r  t h e  n a t u r e  
o f  t h e  l e a s e  i s  s u c h  t h a t  i t  i s  t o  be  h e l d  by 
an  i n d i v i d u a l ?  The o b j e c t  o f  t h i s  c l a u s e .  2 (5 )  
i s  t int  t h e  l e s s e e  c o v e n a n t s  t h a t  he w i l l  u s e  
t h e  p r e m i s e s  n o t  f o r  t h e  X'u r P ose t r a d i n g  
or  r e s i d e n c e  b u t ^ f o r  t h e  p u r p o s e  o f  t r a d i n g  
and  r e s i d e n c e .  xhe i n t e n t i o n  i s  t o  s e c u r e  
t h e  l e s s e e  i n  t h e  u s e  o f  t h e  p r e m i s e s  f o r  
r e s i d e n t i a l  and  f o r  t r a d i n g  p u r p o s e s . "  15

The l e a r n e d  Ju d g e  c o n c l u d e d  t h a t  t h e  l a n d l o r d  h a s  n o t  u n 

r e a s o n a b l y  w i t h h e l d  c o n s e n t  b e c a u s e  t h e  company c o u l d  n o t  

comply w i t h  t h e  c o n d i t i o n  o f  r e s i d e n c e ;  a c c o r d i n g l y  t h e  

d a i n t i f f ’ s  c a s e  was d i s m i s s e d .

I t  c a n  s a f e l y  be s t a t e d  t h a t  t h e  N i g e r i a n  law  on t h e  

q u e s t i o n  o f  r e a s o n a b l e n e s s  i n  w i t h h o l d i n g  t h e  l a n d l o r d ’ s- 

c o n s e n t  t o  a s s i g n  i s  e x a c t l y  t h e  same as  t h e  r u l e  o f

1U. (1908)  1 Ch.D . 10 a t  p . 12 
15* a t  p .  1 0 8 .
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E n g l i s h  law  on t h e  s u b j e c t .  U nder  t h i s  r u l e  t h e  l e s s o r  

must  have  some f a i r ,  s o l i d  and  s u b s t a n t i a l  c a u s e  f o r  d i s 

a l l o w i n g  a s s i g n m e n t  o r  s u b - l e t t i n g . ^  C o n s e n t  w i l l  n o t  

be  r e g a r d e d  as  h a v i n g  b e e n  u n r e a s o n a b l y  w i t h h e l d  i f ,  f o r  

e x a m p le ,

( i )  5?he l a n d l o r d  c a n  p ro v e  t h a t  t h e  a s s i g n e e  w i l l  be
17u n a b l e  t o  u s e  t h e  p r e m i s e s  a s  p r o v i d e d  f o r  i n  t h e  l e a s e

o r  i f  t h e  p r o p e r t y  w i l l  b e  i n j u r e d  b y  t h e  u s e  t o  w h ic h  t h e
10

a s s i g n e e  p r o p o s e s  t o  make o f  i t ;

( i i )  t h e  s o l e  o b j e c t  o f  t h e  a s s i g n m e n t  i s  t o  make i t  

p o s s i b l e  f o r  t h e  a s s i g n e e  t o  a c q u i r e  s t a t u t o r y  p r o t e c t i o n  

u n d e r  t h e  I n c r e a s e  o f  R e n t  ( R e s t r i c t i o n )  O rd in a n c e  o r  t h e  

R e c o v e ry  o f  P r e m i s e s  O r d i n a n c e ;  *̂9 0 r

( i i i )  t h e  a s s i g n e e  c a n n o t  p ro d u c e  s a t i s f a c t o r y  r e f e r e n c e s
20i f  r e q u i r e d  by  t h e  l a n d l o r d ,

E x c e p t  i n  t h e  t e s t e r  R e g io n  w here  0 .155  o f  t h e  P r o 

p e r t y  and C o n v e y a n c in g  Law r e p r o d u c e s  3.1*4-3 o f  t h e  E n g l i s h

L . P . A . ,  1Q25, i t  i s  u n c e r t a i n  w h e t h e r  t h e  Law o f  P r o e r t y
20Amendment A c t ,  1859* a p p l i e s  t o  t h e  r e s t  o f  N i g e r i a ,

1 6 .  C h e s h i r e ,  o p . c i t . ,  8 t h  e d .  p .  *4.0*4.; I r e l o a r  v .  B igge  
( 1 8 7 b )  L .R ,  9 E x c h ,1 5 l>  135* Barrow  v .  I s a a c  & Son 
( I 891 ) 1 Q,.B.*4-17» i+195 P i l l s  v .  Cannon b r e wery  Co. 
( 1920 ) 2 Ch. 3 8 ,  1+5* See a l s o  ^ o o d f a l l ,  o p . c i t . ,
26t h  e d .  p p .5 6 3 -3 8 3 *

17* D av id  v .  D e b s » s i r o r a .
1 8 .  c f . ^ r i d e w e l l  Hosp i t a l  (G-overnors)  v .  Rawkner & A n o r .

( 1 8 2 2 T 8 T . L . R . 637*
19* c f .  Lee v .  Cant e r  (K) L t d .  (19*4-9) 1 KB.85 a t  p . 96*
2 0 . S t a n l e y  v .  V'ard (1913)  29 I , L . R .  71*4-*
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c o n s e q u e n t l y  i t  i s  u n c e r t a i n  w h e t h e r  th e  r u l e  i n  Dumpor1s 

c a s e ^ h a s  b e e n  a b o l i s h e d .

I n  E n g la n d ,  e v e r y  c o v e n a n t  c o n d i t i o n  o r  a g r e e m e n t  

a g a i n s t  a s s i g n m e n t , u n d e r - l e t t i n g  o r  p a r t i n g  w i t h  p o s s e s 

s i o n  i s  s u b j e c t  t o  t h e  i m p l i e d  c o v e n a n t  t h a t  t h e  c o n s e n t
2s h o u l d  n o t  b e  u n r e a s o n a b l y  w i t h h e l d .  T h i s  p i e c e  o f

l e g i s l a t i o n  does  n o t  a p p l y  t o  N i g e r i a .  I f ,  t h e r e f o r e ,  t h e  

l e a s e  im p o s e s  an  u n c o n d i t i o n a l  p r o h i b i t i o n  a g a i n s t  a s s i g n 

m e n t ,  t h e  l e s s e e  c a n n o t  a s k  t h e  c o u r t  t o  d e c l a r e  t h a t  t h e  

l e s s o r  h a s  u n r e a s o n a b l y  w i t h h e l d  c o n s e n t ,  h o w ev e r  f l i m s y  

t h e  l e s s o r 1s r e a s o n  f o r  r e f u s i n g  t o  a s s e n t .  F u r t h e r ,  

a p a r t  f ro m  t h e  W e s t e r n  R e g io n  where  e x p r e s s  p r o v i s i o n  t o  

t h a t  e f f e c t  h a s  b e e n  made , i t  i s  u n c e r t a i n  w h e t h e r  a 

l e s s o r  i n  any  o t h e r  p a r t  o f  N ig e r j_a may n o t  demand a 

f i n e  f o r  t h e  p u r p o s e  o f  g i v i n g  c o n s e n t  t o  a n  a s s i g n m e n t .

CODPEESATION. N o rm a l ly  when a l e a s e  i s  g r a n t e d  and  t h e  

r e n t  f i x e d ,  t h e  g r a n t e e  i s  n o t  u n d e r  an  i m p l i e d  o b l i g a 

t i o n  t o  pay  t h e  l a n d l o r d  o r  any  o t h e r  p e r s o n  f o r  a n y t h i n g  

e x i s t i n g  on t h e  l a n d :  he  t a k e s  t h e  l e a s e  w i t h  a l l  t h e

1 .  T h i s  r u l e  s t a t e s  t h a t  a l i c e n c e  t o  a s s i g n  o r  s u b l e t ,  
w h e t h e r  r e l a t i n g  t o  a p a r t  o r  t h e  w h o le  o f  t h e  p r e 
m i s e s ,  o p e r a t e d  a s  a t o t a l  w a i v e r  o f  t h e  c o v e n a n t  
a g a i n s t  a s s i g n m e n t  o r  s u b - l e t t i n g .

2 .  L a n d l o r d  and  T e n a n t  A c t ,  1927 ,  S .  19 ( l ) •
3» P r o p e r t y  & C o n v e y a n c in g  Law, S . 159* r e p r o d u c i n g  S .lUU 

o f  t h e  E n g l i s h  L . P . A .  1925 w h ich  r e - e n a c t e d  S . 3 o f  
t h e  C.A. 1 3 9 2 .  ^ t  h a s  n o t  b e e n  d e c i d e d  w h e t h e r  t h e  
C .A . 1892 i s  a s t a t u t e  o f  g e n e r a l  a p p l i c a t i o n  i n  N i 
g e r i a .



"benefit  and d e f e c t s  i n  th e  land* This  g e n e r a l  r u l e

h a s  "been m o d i f i e d  i n  N o r t h e r n  N i g e r i a  h y  t h e  La n d Te

n u r e  Lav/ ( r e p r o d u c i n g  t h e  p r o v i s i o n s  o f  t h e  r e p e a l e d  

L a n d . a n d  N a t i v e  R i g h t s  O r d i n a n c e )  w h ich  h a s  l a i d  down 

i n  S * l l  t h a t  e v e r y  c e r t i f i c a t e  o f  o ccupancy  s h a l l  be  

deemed t o  c o n t a i n  p r o v i s i o n s  t o  t h e  f o l l o w i n g  e f f e c t :

" ( a )  t h a t  t h e  h o l d e r  b i n d s  h i m s e l f  t o  t h e  
M i n i s t e r  t o  p ay  t o  any p e r s o n  o r  community 
whose r i g h t  o f  o c c u p a n c y  h a s  b e e n  r e v o k e d  
i n  c o n s e q u e n c e  o f  t h e  g r a n t  o f  t h e  r i g h t  
o f  o cc u p a n c y  t o  t h e  h o l d e r  s u c h  sums b y  way 
o f  c o m p e n s a t i o n  f o r  u n e x h a u s t e d  im p ro v em en ts  
and  f o r  t h e  damage o r  i n c o n v e n i e n c e  c a u s e d  
b y  d i s t u r b a n c e  a s  t h e  L i n i s t e r  may d e c i d e ;
( b )  t h a t  t h e  h o l d e r  b i n d s  h i m s e l f  t o  pay  
t o  t h e  M i n i s t e r  t h e  amount f o u n d  t o  b e  
p a y a b l e  i n  r e s p e c t  o f  any  u n e x h a u s t e d  
im provem ent  e x i s t i n g  on t h e  l a n d  a t  t h e  
d a t e  o f  h i s  e n t e r i n g  i n t o  o c c u p a t i o n . 11

T h ese  p r o v i s i o n s  a r e  r e n d e r e d  n e c e s s a r y  b e c a u s e  t h e  

t h e o r e t i c a l  b a s i s  o f  t h i s  Law i s  t h a t  no one i n  N o r t h e r n  

N i g e r i a  h a s  a b s o l u t e  r i g h t s  i n  t h e  l a n d  w h ich  he  o c c u p i e s  

an d  t h e r e f o r e  h i s  r i g h t  o f  o c c u p a n c y  c o u l d  b e  r e v o k e d  a t  

any  t im e  " f o r  good  c a u s e 11. I f  s u c h  r i g h t  b e  r e v o k e d  and 

a f r e s h  g r a n t  made, t h e  new g r a n t e e  w i l l  b e  u n d e r  a d u ty  

t o  p ay  t h e  c o m p e n s a t i o n  o n l y  f o r  t h e  u n e x h a u s t e d  im p ro v e 

ment on t h e  l a n d  and. t h e  i n c o n v e n i e n c e  and  d i s t u r b a n c e  

c a u s e d  t o  t h e  p r e v i o u s  o c c u p i e r s .  The amount o f  t h e  

c o m p e n s a t i o n  v / i l l  b e  d e c i d e d  by  t h e  M i n i s t e r  a n d  i t  w ould  

a p p e a r  t h a t  h i s  d e c i s i o n  i s  f i n a l  s i n c e  no p r o v i s i o n  i s  

made f o r  i t s  r e v i e w  u n l i k e  t h e  c a s e  o f  r e n t .  I f  t h e  compen 

s a t i o n  d e c i d e d  i s  n o t  p a i d  t h e  g r a n t e e ’ s r i g h t  o f  o cc u p an c y



may be rev o k ed .  ^

Commendable a s  th e  payment o f  c o m p e n s a t i o n  may b e ,  

t h e  main c r i t i c i s m  o f  th e  Law l i e s  i n  what  i t  d i d  n o t  do 

r a t h e r  t h a n  i n  what i t  d i d .  The o b j e c t i o n  i s  i n  t h e  

t h e o r e t i c a l  c o n c e p t i o n  t h a t  a n a t i v e  ( o r  n a t i v e - g r o u p )  

o f  N o r th e r n  N i g e r i a  has  o n ly  a r i g h t  o f  o cc u p a n c y  w h ich  

i s  r e v o c a b l e  a t  any t im e .  T h is  a t t i t u d e  i s  u n s o u n d  

b e c a u s e  i t  n e i t h e r  a c c o r d s  w i th  t h e  n a t i v e  law  o r  p r a c 

t i c e  o f  t h e  p e o p l e  n o r  w i t h  t h e  t h e o r y  o f  law  g e n e r a l l y .

The p e o p le  t h e m s e lv e s  r e c o g n i s e  t h a t  e v i c t i o n  from t h e  

l a n d  w h ich  t h e y  and t h e i r  a n c e s t o r s  h av e  p o s s e s s e d  o v e r  

th e  j e g r s  i s  a d e p r i v a t i o n  o f  p r o p e r t y  r i g h t s  w h ich  c a n n o t  

be co m p en sa ted  f o r  m e re ly  by  p ay in g  damages f o r  im p r o v e 

ments o r  in c o n v e n ie n c e  s u f f e r e d .  I n  t h e o r y  o f  law  g e n e 

r a l l y  a t e n a n t  e v i c t e d  by  the  e x t r a - j u d i c i a l  pow ers  p o s 

s e s s e d  by t h e  E x e c u t i v e  i s  e n t i t l e d  t o  c o m p e n s a t i o n  t o  t h e
5

f u l l  v a l u e  o f  t h e  te rm  t a k e n  over  f rom  him n o t  m e r e l y  f o r  

l o s s  o f  what  he h as  p u t  on t h e  l a n d .  The l i m i t a t i o n  o f  t h e

c o m p e n s a t io n  t o  t h e  v a l u e  o f  im provem en ts  o r  amount o f  i n 

c o n v e n ie n c e  o n ly  s a v o u r s  o f  n a t i o n a l i s a t i o n  o f  t h e  l a n d ;  

b u t  th e  p ro b lem  i s  r a t h e r  p o l i t i c a l  n o t  l e g a l  an d  i t  n e e d  

no t  be  exam ined  any l o n g e r ,

f .  Land Tenure  Law, S.5U ( f )
5• L ab ab ed i  & Co. v .  The Chairman, L .E .D .B .  ( 1 9 6 2 ) ,  3 .NNL.R 

7U0 , P . O . ^ d e c i d e d  on c o n s t r u c t i o n  o f  t h e  Lagos Town- 
P l a n n i n g  O rd in a n c e ,  Cap .103  o f  19^8* S S . 3 8 ( l ) ,  k-2 ( l )  
(U), b u t  t h e  p r i n c i p l e  i s  n o t  a f f e c t e d .



CHAPTER 7.

DETERMINATION OF TENANCIES,

A t e n a n c y  may b e  D ro u g h t  t o  an  e n d  a s  a r e s u l t  o f  

one o r  more o f  t h e  f o l l o w i n g  f a c t o r s : -

1 .  A cc o m p l ish m en t  o f  t h e  P u r p o s e  o r  E x p i r a t i o n  o f  t h e  t e rm :

I n  c u s to m a r y  law  a t e n a n c y  e x p i r e s  when t h e  p u r p o s e

f o r  w h ich  i t  was g r a n t e d  h a s  b e e n  a c h i e v e d .  E ven  i f  t h e

g r a n t  was made f o r  a d e f i n i t e  p e r i o d ,  t h e  p e r i o d  i s

c a l c u l a t e d  a c c o r d i n g  t o  t h e  u s e  t o  w h ic h  t h e  l a n d  was t o

he p u t :  t h e  t e n a n c y  m ig h t  come t o  an  end  e i t h e r  b e f o r e

or  a f t e r  t h i s  d e f i n i t e  p e r i o d .  F o r  ex a m p le ,  i f  t h e  g r a n t

was made f o r  a f i x e d  p e r i o d  o f  one y e a r  f o r  t h e  p u r p o s e

o f  g ro w in g  fo o d  c r o p s ,  t h e  t e n a n c y  w i l l  come t o  an  end

as so o n  as  t h e  c r o p s  a r e  h a r v e s t e d :  t h i s  c o u l d  be  b e f o r e

o r  a f t e r  t h e  e x p i r a t i o n  o f  a c a l e n d a r  y e a r  f rom  t h e  d a t e

o f  t h e  g r a n t ,  '“h e r e ,  on t h e  o t h e r  h a n d ,  t h e  g r a n t  was f o r

b u i l d i n g  a d w e l l i n g  h o u se  b u t  was s a i d  t o  b e  ( f o r  example)-For

tv /en ty  y e a r s ,  t h e  g r a n t e e  c a n n o t  b e  t u r n e d  o f f  a t  en d  o f

t h e  p e r i o d  u n l e s s  he h a s  b e e n  g u i l t y  o f  a s e r i o u s  b r e a c h
1

o f  t h e  c o v e n a n t s .

1 .  c f .  C o l e ,  Z a r i a ,  p a r a s .  31 ( a )  & 8 0 .  I n  some p l a c e s  
where f a r m l a n d  i s  g r a n t e d  t h e  t e n a n c y  comes t o  a n  
end  when t h e  l a n d  i s  no l o n g e r  u s e f u l  f o r  c u l t i v a t i o n .
Thus i n  P l a t e a u  P r o v i n c e  a c u s to m a r y  t e n a n t  c o n t i n u e s  
i n  o c c u p a t i o n  " t i l l  t h e  l a n d  h a s  t o  go down a g a i n  t o  
f a l l o w  when p o s s e s s i o n  r e v e r t s .  U n t i l  t h i s  c r o p p i n g  
c y c l e  i s  c o m p le t e  t h e  t e n a n t  c a n n o t  be  t u r n e d  o f f " ;  
R o w lin g ,  P l a t e a u , p a r a . 2 2 .



Once i t  i s  c e r t a i n  t h a t  t h e  p u r p o s e  h a s  b e e n  a c h i e v e d  

no n o t i c e  t o  q u i t  i s  r e q u i r e d  i n  o r d e r  t o  b r i n g  t h e  t e 

n ancy  t o  a n  e n d .  Vvhere, h o w e v e r ,  t h e  t e n a n t  h a s  n o t  b e e n  

r e a s o n a b l y  d i l i g e n t  i n  a c c o m p l i s h i n g  t h e  p u r p o s e  o f  t h e  

g r a n t  a n d ,  t h e r e f o r e ,  r e m a i n e d  i n  p o s s e s s i o n  a f t e r  t h e  end  

o f  t h e  p e r i o d  w i t h i n  w h ic h  h e  o u g h t  t o  h a v e  a c c o m p l i s h e d  

i t  t h e  g r a n t o r I s  bou n d  t o  g i v e  h im n o t i c e  o f  h i s  i n t e n t i o n  

t o  resum e p o s s e s s i o n  w i t h i n  a r e a s o n a b l e  p e r i o d  f rom  t h e  

d a t e ' o f  s u c h  n o t i c e .  The i n t e r v a l  c o n s i d e r e d  r e a s o n a b l e  

w i l l  b e  t h a t  w i t h i n  w h ic h  t h e  t e n a n t  w i l l  n o r m a l l y  b e  a b l e  

t o  remove h i s  c r o p s  o r  o t h e r  p r o p e r t y  f ro m  t h e  l a n d .

'.Then a c u s to m a r y  t e n a n c y  f o r  t h e  l i f e  o f  t h e  g r a n t e e  

h a s  b e e n e r e a t e d ,  t h e  g r a n t  d e t e r m i n e s ,  i n  t h e o r y , on t h e  

d e a t h  o f  t h e  t e n a n t .  I n  p r a c t i c e  t h e  c h i l d r e n  o f  t h e  

g r a n t e e  c o n t i n u e  i n  o c c u p a t i o n  on t h e  same t e r m s  and  s u b 

j e c t  t o  t h e  same c o n d i t i o n s  as  t h e i r  d e c e a s e d  f a t h e r .

’T here  a t e n a n c y  i s  g o v e r n e d  b y  t h e  g e n e r a l  l a w  o f

N i g e r i a  w h ich  h a s  i n c o r p o r a t e d  t h e  r u l e s  o f  E n g l i s h  l a w ,

t h e  g r a n t  t o g e t h e r  y / i t h  a l l  t h e  s u b - t e n a n c i e s  g r a n t e d

t h e r e u n d e r ,  w i l l  come t o  an  en d  w i t h o u t  any  n o t i c e  o r
2o t h e r  f o r m a l i t y  on t h e  l a s t  day o f  t h e  t e r m .  Where 

t h e  R en t  I & s t r i c t i o n  O rd in a n c e  a p p l i e s ,  t h e  common law  

r i g h t  o f  t h e  l a n d l o r d  t o  m a i n t a i n  e j e c t m e n t  t o  r e c o v e r

2 .  Cobb v .  S t o k e s  (1 8 0 7 )  8 E a s t  358;  Ack l a n d  v .  L u t l e y  
( 1 8 3 9 )  9  Ad & 3 1 .  879-



p o s s e s s i o n  w i t h o u t  p r i o r  n o t i c e  t o  t h e  t e n a n t  h a s  b e e n  

a b o l i s h e d  by  t h e  p r o v i s i o n s  o f  t h e  R e c o v e ry  o f  P r e m i s e s  

O r d i n a n c e  w h ich  make i t  n e c e s s a r y  f o r  t h e  l a n d l o r d  o r  h i s  

a g e n t  t o  s e r v e  a w r i t t e n  n o t i c e  on t h e  t e n a n t  d e c l a r i n g

" t h e  l a n d l o r d ’ s i n t e n t i o n  t o  p r o c e e d  t o  r e 
c o v e r  p o s s e s s i o n  on a d a t e  n o t  l e s s  t h a n  
s e v e n  days  f rom  t h e  s e r v i c e  o f  t h e  n o t i c e . "  3

2 • H a p p e n in g  o f  a C o n d i t i o n .

A g r a n t  o f  l a n d  may b e  made s u b j e c t  t o  a c o n d i t i o n

s u b s e q u e n t  ^  -  t h a t  t h e  r e l a t i o n  o f  l a n d l o r d  a n d  t e n a n t

w i l l  d e t e r m i n e  on h a p p e n i n g  o f  t h e  c o n d i t i o n .  The r u l e

o f  E n g l i s h  law  i s  t h a t  a p r o v i s o  i n  a l e a s e  w i t h o u t  a

p e n a l t y  a n n e x e d  t o  i t  i s  a c o n d i t i o n ,  b u t  i f  t h e r e  i s  a
5p e n a l t y  a n n e x ed  i t  i s  a c o v e n a n t .  I f  t h e  e v e n t  s p e 

c i f i e d  i n  a c o n d i t i o n  h a p p e n s  t h e  l e a s e  w i l l  b e  d e t e r m i n a b l e  

e v e n  t h o u g h  t h e r e  was no p r o v i s o  f o r  r e - e n t r y .

The r u l e  o f  c u s to m a r y  lav/ w h ich  r e c o g n i s e s  g r a n t s  f o r  

s p e c i f i c  p u r p o s e s  o p e r a t e s  i n  a s i m i l a r  way t o  t h i s  r u l e  

o f  E n g l i s h  law  b e c a u s e  u s e  f o r  t h e  p u r p o s e  o f  t h e  g r a n t

3 .  i b i d . S . 7* ^ o r  f u r t h e r  d i s c u s s i o n  on t h e  two O r d i 
n a n c e s  s e e  t h e  n e x t  c h a p t e r .

4 .  I f  t h e  c o n d i t i o n  be  p r e c e d e n t ,  t h e  l e a s e  c a n n o t  come 
i n t o  e x i s t e n c e  u n t i l  t h e  c o n d i t i o n  h a s  b e e n  p e r f o r m e d .

5 .  Sim a s o n  v .  I j t t e r e l l  ( 1 5 9 1 )  C ro .  E l i z .  24 2 .
6 .  Pembroke v .  h e a k l e y  (1 5 9 5 )  O ro .  E l i z .  384 ;  K n ig h t  v .  

E o ry  (1 5 8 7 )  P r o .  E l i z . 60•  P reem a n  v .  ^ o y l e ~(173d)
2 R i d y .  P a n l .  Rep.  69> 79 ;  S e x to n  d .  P re em an  v . Boyle  
V e r n .  & S c r .  414 ,  Ex .  Ch; ^oe  d .  Lockwood v .  C l a r k  
(1 8 0 7 )  8 E a s t ,  185 .



kU2 .

i s  a c o n d i t i o n  s u b j e c t  t o  w h ic h  t h e  r e l a t i o n  o f  l a n d 

l o r d  an d  t e n a n t  may s u b s i s t :  i f  t h e  g r a n t e e  u s e s  t h e

l a n d  f o r  a d i f f e r e n t  p u r p o s e  t h e  g r a n t  w i l l  be  d e t e r m i n a b l e
no

n o t w i t h s t a n d i n g  t h a t  t h e r e  w a ^ e x p r e s s  p r o v i s o  t h  t h a t  

e f f e c t  a t  t h e  t im e  o f  t h e  g r a n t .

E x c e p t  i n  t h e  ' f e s t e r  R e g io n ,  u n d e r  t h e  g e n e r a l  law  

( i n c o r p o r a t i n g  E n g l i s h  common lav/)  a p p l i c a b l e  t o  a l l  

o t h e r  p a r t s  o f  N i g e r i a ,  i f  a l e a s e  i s  l i m i t e d  t o  t h e  du

r a t i o n  o f  t h e  l e s s e e 1s l i f e ,  t h e  t e r m  w i l l  d e t e r m i n e  on

t h e  d e a t h  o f  t h e  l e s s e e .  I n  t h e  W e s te r  R e g io n ,  t h e  P r o -
7p e r t y  and  C o n v e y a n c in g  Law p r o v i d e s  t h a t  any l e a s e  

o r  u n d e r l e a s e  a t  a r e n t  o r  i n  c o n s i d e r a t i o n  o f  a f i n e ,  

f o r  any te r ra  o f  y e a r s  d e t e r m i n a b l e  w i t h  l i f e  o r  l i v e s  

o r  on t h e  m a r r i a g e  o f  t h e  l e s s e e ,  o r  any  c o n t r a c t  t h e r e 

f o r ,  made b e f o r e  o r  a f t e r  t h e  commencement o f  t h e  Law, 

s h a l l  t a k e  e f f e c t  as  a l e a s e ,  u n d e r  l e a s e  o r  c o n t r a c t  

t h e r e f o r ,  f o r  a t e rm  o f  99 y e a r s  d e t e r m i n a b l e  a f t e r  t h e  

d e a t h  o r  m a r r i a g e  ( a s  t h e  c a s e  may b e )  o f  th e  o r i g i n a l  

l e s s e e ,  o r  o f  t h e  s u r v i v o r  o f  t h e  o r i g i n a l  l e s s e e ,  b y  

a t  l e a s t  one m o n th Ts n o t i c e  i n  w r i t i n g  g i v e n  t o  d e t e r m i n e  

t h e  same on one o f  t h e  q u a n t e r  d a y s  a p p l i c a b l e  t o  t h e  

t e n a n c y ,  e i t h e r  by  t h e  l e s s o r  o r  t h e  p e r s o n s  d e r i v i n g  

t i t l e  u n d e r  h im ,  t o  t h e  p e r s o n  e n t i t l e d  t o  t h e  l e a s e h o l d  

i n t e r e s t ,  o r  i f  no s u c h  p e r s o n  i s  i n  e x i s t e n c e ,  b y  a f 

f i x i n g  t h e  same t o  t h e  p r e m i s e s ,  o r  by  t h e  l e s s e e  o r  o t h e r

7 .  I n  S . 163 ( 6 )



p e r s o n  i n  whom t h e  l e a s e h o l d  i n t e r e s t  i s  v e s t e d  t o  t h e  

l e s s o r  o r  t h e  p e r s o n  d e r i v i n g  t i t l e  u n d e r  h im .  I f  t h e  

l e a s e ,  u n d e r - l e a s e  o r  c o n t r a c t  t h e r e f o r  i s  made d e t e r m i n a b l e  

on t h e  d r o p p i n g  o f  l i v e s  o f  p e r s o n s  o t h e r  t h a n  o r  b e s i d e s  

t h e  l e s s e e s ,  t h e n  t h e  n o t i c e  may b e  s e r v e d  a f t e r  t h e  d e a t h  

o f  any  p e r s o n  o r  t h e  s u r v i v o r  o f  any  p e r s o n s  ( w h e th e r  o r  

n o t  i n c l u d i n g  t h e  l e s s e e s )  on c e s s e r  o f  t h e  w ho le  l i f e  

o r  l i v e s  t h e  l e a s e ,  u n d e r - l e a s e ,  o r  c o n t r a c t  i s  made d e 

t e r m i n a b l e ,  i n s t e a d  o f  a f t e r  t h e  d e a t h  o f  t h e  o r i g i n a l  

l e s s e e  o r  t h e  s u r v i v o r  o f  t h e  o r i g i n a l  l e s s e e . . .

T h i s  p r o v i s i o n  w h ic h  i s  t h e  same as  t h a t  c o n t a i n e d  

i n  S .1U9 ( 6 )  o f  t h e  E n g l i s h  L . P . A . ,  1926 ,  was f i r s t  

i n t r o d u c e d  i n  E n g la n d  by  t h e  ^ . P . A . ,  1922 ,  1 5 t h  S c h e d u le  

p a r a g r a p h  7 (3 )*  F o r  t h e  r e a s o n s  a l r e a d y  g i v e n  i n  

C h a p t e r  I  a b o v e ,  i t  does  n o t  a p p l y  t o  t h e  o t h e r  p a r t s  o f  

ITiger-ia w here  t h e  r u l e s  o f  common law  a c c o r d i n g l y  s t i l l  

f e m a in  u n c h a n g e d .

3 .  M e rg e r .

U nder  c u s to m a r y  la w ,  l i k e  t h e  g e n e r a l  law ,  w here  a 

t e n a n c y  becom es  v e s t e d  i n  t h e  p r e s e n t  owner o f  t h e  r e 

v e r s i o n  i m m e d i a t e l y  e x p e c t a n t  on t h e  t e r m ,  t h e  t e n a n c y  

c e a s e s  t o  e x i s t  and  i s  m erged  i n  t h e  r e v e r s i o n .  I f ,  

f o r  e x a m p le ,  a l a n d l o r d  u n d e r  n a t i v e  law  and  c u s to m  makes . 

an  o u t r i g h t  s a l e  o f  t h e  l a n d  t o  t h e  t e n a n t ,  t h e  r e l a t i o n -



kkb.

s h i p  e x i s t i n g  “b e tw e e n  t h e  p a r t i e s  w i l l  d e t e r m i n e  and  

t h e  t e n a n c y  w i l l  b e  e x t i n g u i s h e d .  The same p r i n c i p l e  

w o u ld  a p p l y  w here  t h e  r e l a t i o n  o f  t h e  p a r t i e s  i s  r e 

g u l a t e d  by  t h e  g e n e r a l  l a w .

I n  E n g l i s h  Common la w  i f  a m e rg e r  i s  t o  t a k e  p l a c e  

t h e n  t h e  f o l l o w i n g  c o n d i t i o n s  must b e  s a t i s f i e d : -

( i )  t h e  i n t e r e s t  i n  t h e  l a n d  must u n i t e  i n  t h e  same 

p e r s o n  w i t h o u t  any  i n t e r v e n i n g  i n t e r e s t ,  how eve r  

s h o r t

( i i )  t h e  p e r s o n  i n  whom t h e y  u n i t e  m ust  h o l d  them b o t h
9

m  t h e  same r i g h t .

T hese  c o n d i t i o n s  a p p l y  i n  N i g e r i a ,  '^his  i n  A s s a f  

v .  O y in lo y e  & a n o r . ^  a su b  l e s s e e  who h a d  a c q u i r e d  t h e  

r e v e r s i o n  f rom  t h e  h e a d - l e s s o r  r e f u s e d  t o  c o n t i n u e  p a y i n g  

r e n t  t o  h i s  im m e d ia te  l a n d l o r d  c o n t e n d i n g ,  as  c o u l d  be 

i n f e r r e d  f rom  th e  e v i d e n c e ,  t h a t  h i s  own l e a s e h o l d  i n 

t e r e s t  h a s  m erged  w i t h  t h e  r e v e r s i o n ,  de Comarmond, S . P . J .  

c o r r e c t l y  h e l d  t h a t  t h e  sub  l e s s e e ’ s a s s e r t i o n  was a d e n i a l  

o f  h i s  l e s s o r ’ s t i t l e  g i v i n g  r i s e  t o  f o r f e i t u r e .  T h is  i s  

so  b e c a u s e  b e t w e e n  t h e  i n t e r e s t  o f  t h e  s u b - l e s s e e  a n d  t h e  

r e v e r s i o n  was t h e  i n t e r v e n i n g  i n t e r e s t  o f  t h e  h e a d - t e n a n t  

and  m erg e r ,  c a n n o t  t a k e  p l a c e  a s  l o n g  as t h a t  i n t e r e s t  i s

8 . B u r t o n  v .  s a r d a y  (1 8 3 1 )  7 B in g .  7^-5*
9 . P l a t t  v .  S l e a p ( l 6 l l )  C r o .  J a c .  275;  J o n e s  v .  P a v i e s  

( 1 8 6 1 ] ”7 H & N. 507* Ex .  Ch. a f f i r m i n g  ( i8 6 0 }  5 2£ & N 
7 6 6 ; Chambers v .  ^ ingham  (1 8 7 8 )  10  Ch.D. 7U3*

1 0 . (1 9 3 1 )  20 N . l . k . 1 . ,  s e e  C h a p t e r  6 s u p r a .



n o t  v e s t e d  i n  t h e  s u b - l e s s e e .

I t  h a s  b e e n  a g e n e r a l  p r i n c i p l e  t h a t  m e rg e r  was 

n o t  f a v o u r e d  i n  e q u i t y ;  i n  many c a s e s  e q u i t y  w i l l  c o n 

t i n u e  t o  r e g a r d  a t e rm  w h ic h  m erged  i n  law  a s  s t i l l  s u b 

s i s t i n g ,  t h e  q u e s t i o n  b e i n g  g o v e r n e d  b y  t h e  i n t e n t i o n  o f  

t h e  p a r t i e s .  T here  was' a p r e s u m p t i o n  t h a t  m e rg e r  was n o t  

t o  b e  i n f e r r e d  i f  i t  was i n  t h e  i n t e r e s t  o f  th e  p a r t y  o r  

o n l y  c o n s i s t e n t  w i t h  h i s  d u t y  t h a t  m e rg e r  s h o u l d  n o t  t a k e  

p l a c e .  By v i r t u e  o f  3 . 1 5  o f  t h e  Lj_gh 0 Ou r t  o f  L agos  

O rd i n a n c e  ^  and  s i m i l a r  p r o v i s i o n s  i n  t h e  H ig h  C o u r t  

Laws o f  t h e  L a s t e n n a n d  t h e  N o r t h e r n  R e g io n s  t h i s  p r i n 

c i p l e  o f  e q u i t y  p r e v a i l s  i n  a l l  p a r t s  o f  N i g e r i a  e x c e p t  

t h e  w e s t e r n  R e g io n .  I n  t h e  L e s t e r n  R e g io n  m e rg e r  i s  

g o v e r n e d  by  t h e  P r o p e r t y  a n d  C o n v e y a n c in g  Law w h ic h  p r o 

v i d e s  i n  8 . 1 8 7  t h a t  t h e r e  i s  now no m e rg e r  b y  o p e r a t i o n  

o f  law  w here  t h e r e  w ou ld  b e  none i n  e u q i t y .

U* S u r r e n d e r .

A t e n a n c y  may be  d e t e r m i n e d  b y  s u r r e n d e r i n g  t h e  

t e r m  t o  t h e  im m e d ia te  r e v e r s i o n e r .  I n  c u s to m a r y  lav/ t h i s  

o c c u r s  when t h e  t e n a n t  d o es  a n  a c t  i n c o n s i s t e n t  w i t h  t h e  

c o n t i n u a n c e  o f  t h e  t e n a n c y  and  the l a n d l o r d  a s s e n t s  t o  

s u c h  a c t .  I f ,  f o r  e x a m p le ,  t h e  g r a n t e e  d e l i v e r s  p o s s e s 

s i o n  o f  t h e  l a n d  b e f o r e  t h e  p u r p o s e  o f . t h e  g r a n t  i s  a c 

c o m p l i s h e d  and  th e  l a n d l o r d  a c c e p t s  p o s s e s s i o n ,  o r  i f  w i t h  

t h e  c o n s e n t  o f  t h e  t e n a n t  t h e  l a n d l o r d  g r a n t s  t h e  v/hole

1 1 .  C a p . 80 o f  t h e  Laws 0p Red.  o f  N i g e r i a  1958 .



o f  t h e  l a n d  t o  a t h i r d  p a r t y ,  t h e  t e n a n c y  w i l l  be  p u t  t o  

an  end. b y  t h e  a c t  o f  i m p l i e d  s u r r e n d e r • No ce rem o n y  or .  

s p e c i a l  w ords  a r e  n e c e s s a r y  t o  e f f e c t  t h e  s u r r e n d e r  as  

l o n g  a s  i t  c a n  be  e s t a b l i s h e d  t h a t  t h e  t e n a n t  b y  h i s  a c t  

gave  b a c k  t h e  l a n d  t o  t h e  g r a n t o r .  The g r a n t o r ’ s c o n s e n t  

i s  e s s e n t i a l  t o  e f f e c t  a s u r r e n d e r ;  i f  h i s  c o n s e n t  i s  

n o t  g i v e n  t h e  t e n a n t ’s p u r p o r t e d  s u r r e n d e r  w i l l  amount t o  

abandonm ent  o f  t h e  l a n d .

I n  t h e  g e n e r a l  law  o f  N i g e r i a  ( a p p l y i n g  t h e  p r i n 

c i p l e s  o f  E n g l i s h  law )  a s u r r e n d e r  c o u l d  be by  d e e d  o r

by  o p e r a t i o n  o f  l a w .  No t e c h n i c a l  w ords  a r e  r e q u i r e d  i n
12o r d e r  t o  b r i n g  t h i s  a b o u t ,  ^ b u t  s u r r e n d e r  b y  o p e r a t i o n

o f  law  c a n  o n l y  b e  e f f e c t i v e  when t h e  l a n d l o r d  r e t a k e s

p o s s e s s i o n  i n  s u c h  a way a s  t o  e s t o p  him f rom  d e n y i n g  t h e
13

d e t e r m i n a t i o n  o f  t h e  t e n a n c y .  A mere a t t e m p t  b y  t h e

l a n d l o r d  t o  r e l e t  t h e  p r e m i s e s  d o es  n o t  amount t o  r e 

t a k i n g  p o s s e s s i o n  b u t  a s u c c e s s f u l  r e - l e t t i n g  w i l l  d o . ^  

Nor a s u r r e n d e r  by  d e e d  t o  be  v a l i d  t h e  f o l l o w i n g  c o n d i 

t i o n s  m ust  b e  s a t s f i e d : -

( i )  The l e s s e e  must  be  a p e r s o n  a b l e  t o  s u r r e n d e r  and
15m ust  hav e  a n  e s t a t e  i n  p o s s e s s i o n .

( i i )  The s u r r e n d e r  must  b e  made t o  t h e  im m ed a i te  r e v e r -  

s i  one r .

1 2 .  C annan  v .  H a r t l e y  (1 8 5 0 )  9 C .B .6 3 4 ,  n . ( a ) .
13* P a s t i e r  v .  l e n d e r s o n  (1 8 7 7 )  2 g . B . D . 5 7 5 *C.A;

W a l l i s  v .  Hands (1 8 9 3 )  2 C h . 75*
1 4 .  S m i th  v .  ‘Bla'ckmore ?1 8 8 5 )  1 T .L .R .2 6 7 *
1 5 .  But s e e  ^ . P . A . , 1925> S . 149 . ( ! ) •



W 7 .

( i i i )  T h e re  m ust  h e  p r i v i t y ,  o f  e s t a t e  b e t w e e n  t h e  

s u r r e n d e r o r  and  t h e  s u r r e n d e r e e • ^

( i v )  The s u r r e n d e r e e  m ust  h a v e  a  h i g h e r  an d  g r e a t e r  

i n t e r e s t  t h a n  t h e  s u r r e d n e r o r  i n  t h e  p r o p e r t y  

s u r r e n d e r e d .

( v )  The s u r r e n d e r e e  must  h o l d  t h e  i n t e r e s t  s o l e l y  i n  

H is  own r i g h t ,  n o t  i n  t h e  r i g h t  o f  a n o t h e r ,  a l 

th o u g h  j o i n t  t e n a n t s  may j o i n t l y  s u r r e n d e r .

These  r u l e s  a p p l y  i n  a l l  p a r t s  o f  N i g e r i a  e x c e p t  

t h e  'w e s te rn  R e g io n  u n d e r  t h e  e x i s t i n g  p r o v i s i o n s  f o r  a p -  

p l j c  a t i o n  of  E n g l i s h  la w .  The l e s s e e  m u s t ,  t h e r e f o r e ,  

h av e  an  i n t e r e s t  i n  p o s s e s s i o n ,  n o t  m e r e ly  a r i g h t  t o  

p o s s e s s i o n :  he c a n  o n l y  s u r r e n d e r  i f  he h a s  e n t e r e d  on

t h e  d e m ise d  p r o p e r t y  f o r  u n l e s s  t h i s  h a s  h a p p e n e d  t h e r e  

i s  no r e v e r s i o n  i n t o  w h ich  t h e  t e rm  m ig h t  m e rg e .  I n  t h e  

V /e s te rn  R e g io n ,  S . I 63 ( l )  o f  t h e  P r o p e r t y  an d  C o n v e y a n c in g  

Law makes a c t u a l  e n t r y  no l o n g e r  n e c e s s a r y  "because t h e  

t e r m  o f  y e a r s  c r e a t e d  i s  c a p a b l e  o f  t a k i n g  e f f e c t  a t  law  

o r  i n  e q u i t y  a c c o r d i n g  t o  t h e  e s t a t e ,  i n t e r e s t ,  o r  

p o w ers  o f  t h e  g r a n t o r  f rom  t h e  d a t e  f i x e d  f o r  t h e  commence

ment o f  t h e  t e r m .

S i n c e  a s u r r e n d e r  i s  a Mc o n v e y a n c e ” w i t h i n  S . 2 (U) o f  

t h e  C o n v e y a n c in g  A c t ,  1 881 ,  i n  t h e  E a s t e r n  and  N o r t h e r n  

R e g io n s  a n d  t h e  E 'e d e r a l  T e r r i t o r y ,  e v e r y  e x p r e s s  s u r r e n d e r  

g o v e r n e d  by  t h e  g e n e r a l  l a w s  must  b e  i n  w r i t i n g .  I t  i s

1 6 .  C o r n i s h  v .  S e a r e l l  (1 6 2 8 )  8 B . /  C. t i l l*



u n c e r t a i n  whether  i t  m ust  a l s o  he  "by deed, "because i t  h a s

n o t  "been d e c i d e d  w h e t h e r  t h e  R e a l  P r o p e r t y  Ac t ,  181+5» i s

a s t a t u t e  o f  g e n e r a l  a p p l i c a t i o n  i n  N i g e r i a .

The p o s i t i o n  i n  t h e  W e s t e r n  R e g io n  h a s  "been c l a r i f i e d

"by 3 . 7 7  ( l )  o f  t h e  P r o p e r t y  a n d  C o n v e y an c in g  Lav; w h ich

r e q u i r e s  a l l  c o n v e y a n c e s  t o  "be "by d e e d .

I n  a l l  t h e  R e g io n s  i f  t h e  l e a s e h o l d  i s  r e g i s t e r e d

u n d e r  t h e  R e g i s t r a t i o n  o f  T i t l e  O r d i n a n c e ,  t h e  s u r r e n d e r

s h o u l d  "be p r o d u c e d  b e f o r e  t h e  R e g i s t r a r  s o  t h a t  h e  may

w i t h d r a w  t h e  l e a s e  w h ic h  h a s  become an  o b s o l e t e  e n t r y  no
18l o n g e r  a f f e c t i n g  t h e  r e g i s t e r e d  l a n d .  i f  t h i s  i s  n o t

done t h e  t r a n s a c t i o n  i s  s t i l l  v a l i d  be tv /ee n  t h e  p a r t i e s

b u t  t h e  i n t e r e s t  d i s p o s e d  o f  b y  t h e  s u r r e n d e r o r  i s  c a p a b l e

o f  b e i n g  o v e r - r i d d e n  by  a r e g i s t e r e d  d i s p o s i t i o n  f o r
19v a l u a b l e  c o n s i d e r a t i o n .

U nder  t h e  common la w  r u l e s  o f  E n g l a n d  t h e  s u r r e n d e r

o f  a l e a s e  d o es  n o t  a f f e c t  o r  d e s t r o y  t h e  r i g h t s  o f  t h e  
20s u b - t e n a n t s :  The s u r r e n d e r  o p e r a t e s  a s  a r e g r a n t  t o

t h e  l e s s o r  b u t  s u b j e c t  t o  t h e i r  r i g h t s .  I n  W e s te rn  N i 

g e r i a  i t  h a s  b e e n  e x p r e s s l y  p r o v i d e d  b y  3 .15U  o f  t h e

17* E x c l u d i n g  s u r r e n d e r s  b y  o p e r a t i o n  o f  law  o r  t h o s e  
w h ic h  may be  e f f e c t e d  w i t h o u t  w r i t i n g  -  ib iE l . s . 77
( i i )  ( b ) .

1 8 .  R e g i s t r a t i o n  o f  t i t l e s  u r d i n a n c e , 3 . 7 1  (1 )
1 9 .  i b i d -  S . 42 ( l )
2 0 .  ij e l l o r  v .  ' .Vatkins ( 1 8 7 4 )  L .R .  9 Q .B .  4 0 0 .



P r o p e r t y  and  C o n v e y a n c in g  Law t h a t  v/here a l e a s e  h a s  

b e e n  s u r r e n d e r e d  t h e  e s t a t e  o f  t h e  h e a d - l e s s o r  i s  deemed 

t o  b e  t h e  r e v e r s i o n  on t h e  u n d e r l e a s e  t o  t h e  e x t e n t  and  

f o r  t h e  p u r p o s e  o f  p r e s e r v i n g  s u c h  i n c i d e n t s  t o  and  

o b l i g a t i o n s  on t h e  s u r r e n d e r e d  l e a s e h o l d  r e v e r s i o n  a s ,  

b u t  f o r  t h e  s u r r e n d e r  t h e r e o f ,  w ou ld  h a v e  s u b s i s t e d *

I n  e f f e c t  t h e  s u r r e n d e r e e  becom es a n  a s s i g n e e  o f  t h e  

r e v e r s i o n  e x p e c t a n t  on t h e  s u b - l e a s e *  A s i m i l a r  r u l e  

e x i s t s  i n  E n g la n d  u n d e r  3 . 1 3 9  o f  t h e  L .P .A .  1925 w h ich  

h a s  r e p r o d u c e d  S . 9 o f  t h e  R e a l  P r o p e r t y  A c t ,  18U5* ^ o r  

t h e  r e a s o n s  a l r e a d y  g i v e n  i t  i s  u n c e r t a i n  w h e t h e r  t h e s e  

p r o v i s i o n s  a p p l y  t o  t h e  o t h e r  t e r r i t o r i e s  w i t h i n  t h e  

F e d e r a t i o n  b u t  a s  t h e  commonl law  r u l e s  a p p l y  t h e  r e s u l t  

i s  n o t  d i f f e r e n t  i n  s u b s t a n c e .

The p r i n c i p l e  o f  E n g l i s h  common law  was t h a t  i f  a 

l e s s e e  who h a d  s u b l e t  t h e  p r e m i s e s  s u r r e n d e r e d  h i s  t e r m ,  

i t  f o l l o v / e d  t h a t  t h e  r e v e r s i o n  on t h e  s u b - l e a s e  h a v i n g  

g o n e ,  t h e  r e n t  and  c o v e n a n t s  w ere  gone a l s o . ^  T h i s  r u l e  

was m o d i f i e d  b y  3 . 6  o f  t h e  Eanc-[iord  and T e n a n t  A c t ,  1730* 

The s e c t i o n  h a s  b e e n  i n t r o d u c e d  i n  t h e  W e s t e r n  R e g io n  b y  

3*l6!j. o f  t h e  P r o p e r t y  and  C o n v e y a n c in g  Lav;. I f ,  a s  a l 

r e a d y  s u b m i t t e d ,  t h e  L a n d l o r d  and  T en a n t  A c t ,  1 730 ,  i s  a 

s t a t u t e  o f  g e n e r a l  a p p l i c a t i o n  i n  N i g e r i a  t h e  e f f e c t  w i l l  

b e  t h a t  a l l  p a r t i e s  t o  a l e a s e  o r  u n d e r - l e a s e  a r e  p l a c e d

1 .  T h r e r  v .  Lan t o n  (1 5 7 0 )  Moore, Sk; 7ebb v .  Rus s e l l  
(178©.) 3 'Ur . .393.

2 .  Kow c o n t a i n e d  i n  S . 150 o f  t h e  -WP.A, 1925*



■Z
i n  t h e  same p o s i t i o n  a s  i f  no s u r r e n d e r  h a s  t a k e n  p l a c e .  

The s u r r e n d e r  v a s t s  t h e  e s t a t e  i m m e d i a t e l y  i n  t h e

s u r r e n d e r e e  u n t i l  he d i s s e n t s ^ -; i t  s t o p s  t h e  a c c r u a l  o f
5

r e n t  h u t  d o es  n o t  a f f e c t  t h e  l i a b i l i t y  o f  t h e  p a r t i e s  

f o r  b r e a c h e s  c o m m it te d  b e f o r e  t h e  d a t e  o f  t h e  s u r r e n d e r , ^

5* D i s c l a i m e r ,

The a n a l y s i s  o f  n a t i v e  lav/ and  cus tom  g i v e n  e a r l i e r  

shows t h a t  t h e  i n t e r e s t s  c o n f e r r e d  on a c u s t o m a r y  t e n a n t  

c a n n o t  b e  t r a n s f e r r e d  by  t h e  t e n a n t  w i t h o u t  t h e  c o n s e n t  

o f  t h e  l a n d l o r d ,  f u r t h e r ,  i n  o r i g i n a l  c u s to m a r y  law  l a n d  

was n o t  an  o b j e c t  o f  co rnm erica l  d e a l i n g s ;  t h e r e f o r e  i f  

a t e n a n t  was i n d e b t e d  t o  a t h i r d  p a r t y  he  c o u l d  n e i t h e r  

p l e d g e  th e  l a n d  g r a n t e d  t o  him n o r  c o u l d  t h e  c r e d i t o r  

s e i z e  i t ,  th o u g h  he  c o u l d  s e i z e  t h e  t e n a n t ’ s c h a t t e l s .

I t  w i l l  t h e r e f o r e  be  e a s y  t o  s e e  t h a t  t h e  u s u a l  p r o v i s o  

for* r e - e n t r y  ( i n  c a s e  o f  b a n k r u p t c y  o f  t h e  t e n a n t )  i n 

s e r t e d  i n  E n g l i s h  le a s e s  i s  m e a n i n g l e s s  and  unknown i n  

n a t i v e  law  and  c u s to m .

The E n g l i s h  law  i n c o r p o r a t e d  i n t o  t h e  g :e n e ra l  la w  

o f  N i g e r i a  does  n o t  i n c l u d e  t h e  E n g l i s h  B a n k ru p t c y  A cts ;"^

3* Doe d ,  P a l k v .  L l a r c h e t i  ( l 8 3 l )  1 B & Ad. 715•
i-j., Thompson v ,  -^each (1 6 9 8 )  2 S a l k ,  618 ;
5 ,  S o u t h w e l l  v . S c o t t e r  ( 1 8 8 0 )  b9 L , J ,  (Q,.B.) 3 5 6 ,
6 .  Brown v .  B ja k e (1 9 1 2 )  k l  L ,Jo . .U 95;  Richmond v .  S a v i l l  

(1926) 2 &,B. 330. But E .e .  F a r r e r  irTX ) 11 Con^
v e y a n c e r  pp 73 ,  81 q u e s t i o n s  t h e  c o r r e c t n e s s  o f  t h e s e
d e c i s i o n s .  I t  i s  s u b m i t t e d  t h a t  t h e y  a r e  s o u n d  i n
p r i n c i p l e .

7* H a l l i d a y  v .  A l a n a t i r a  (1 8 8 1 )  1 N . L . R . l ;  F a i n l e y  L t d .  
v ,  M c lv e r  X l9 0 0 )  1 N .L .R .  U7•



s o  f a r , t h e r e  h a s  b e e n  no e x p r e s s  l e g i s l a t i o n  r e l a t i n g  t o
8t h e  b a & ru p tc y  o f  n a t u r a l  p e r s o n s  . I t  h a s ,  h o w e v e r ,  b e e n

n 9p r o v i d e d  b y  t h e  Companies O rd i n a n c e  t h a t  t h e  r u l e s  i n  f o r c e

f o r  t h e  t im e  b e i n g  u n d e r  t h e  la w  o f  b a n k r u p t c y  i n  E n g la n d

a r e  t o  b e  a p p l i e d  i n  w i n d in g  up i n s o l v e n t  c o m p a n i e s .

The E n g l i s h  r u l e s  p r o v i d e  t h a t  a t r u s t e e  i n  b a n k r u p t c y  may
11 Td i s c l a i m  t h e  p r o p e r t y  w i t h o u t  l e a v e  o f  t h e  c o u r t #  I n

s p i t e  o f  t h i s  p r o v i s i o n  i t  w i l l  be d i f f i c u l t  t o  i n t e r p r e t e

t h e  R u l e s  w i t h o u t  h a v i n g  r e g a r d  t o  t h e  s u b s t a n t i v e  law

c o n t a i n e d  i n  t h e  E n g l i s h  B a n k r u p t c y  A c t ,  191U*

The e x a c t  l e g a l  p o s i t i o n  i n  N i g e r i a  i s  f a r  f ro m  c l e a r

b u t  f rom  t h e  l a n g u a g e  o f  t h e  Com panies  O rd i n a n c e  i t  w ou ld

seem t h a t  on t h e  m aking  o f  a w i n d in g  up  o r d e r  t h e  a s s e t s
12o f  t h e  company w i l l  b e  v e s t e d  i n  t h e  l i q u i d a t o r :  . who 

i n  h i s  c a p a c i t y  as  a t r u s t e e  i n  b a n k r u p t c y  may d isc la im  

t h e  l e a s e h o l d  p r o p e r t y  o f  t h e  company w i t h i n  t w e l v e  months 

a f t e r  h i s  a p p o i n t m e n t  a s  a l i q u i d a t o r #  I f  t h e  p r o p e r t y  

d i d  n o t  come t o  h i s  know ledge  w i t h i n  one month a f t e r  t h e  

a p p o i n t m e n t ,  t h e  p e r i o d  o f  tw e l v e  m onths  w i l l  r u n  f ro m  th e  

t im e  when he f i r s t  became aware o f  i t s  e x i s t e n c e .  Such  a 

d i s c l a i m e r  w ou ld  o p e r a t e  t o  d e t e r m i n e  t h e  i n t e r e s t s  and

8# But v i d e  i n f r a  f o r  i n s o l v e n t  d e b t o r s .
9# lio#5U o f  1922 ,  now C a p . 7 o f  Laws o f  t h e  F e d e r a t i o n  o f  

N i g e r i a ,  195o .
1 0 .  i b i d . S . 205.
1 1 .  B a n k c r u p t c y  R u l e s ,  1952 ,  R u le  278 .
1 2 .  T h i s  i s  c o n t r a r y  t o  t h e  r u l e  a p p l y i n g  i n  E n g l a n d  b e c a u s e  

t h e r e  t h e  a s s e t s  a r e  s t i l l  v e s t e d  i n  t h e  company and  
t h e  l i q u i d a t o r  m e r e ly  a c t s  a s  a n  a g e n t .



U52.

l i a b i l i t i e s  o f  t h e  company under th e  l e a s e ;  t h e r e f o r e  i f

t h e r e  i s  no u n d e r l e a s e ,  t h e  l e a s e  i t s e l f  w i l l  b e  e n t i r e l y  
13g o n e .  I f  t h e r e  i s  a n  u n d e r l e a s e ,  t h e  u n d e r - t e n a n t  w i l l

s t e p  i n t o  t h e  s h o e s  o f  t h e  company ( t h e  h e a d - t e n a n t )  on 

t h e  l i q u i d a t o r s  d i s c l a i m e r .

when a n a t u r a l  p e r s o n  i s  u n a b l e  t o  pay  h i s  d e b t s  

h i s  p r o p e r t y  i s  s t i l l  v e s t e d  i n  h im  and  t h e  r i g h t s  o f  h i s  

c r e d i t o r s  must  be  e x e r c i s e d  i n  a c c o r d a n c e  w i t h  t h e  p r o v i 

s i o n s  o f  t h e  S h e r i f f s  and  C i v i l  P r o c e s s  O r d i n a n c e ,  P a r t  I I I .  

The O rd in a n c e  p r o v i d e s  t h a t  t h e  b a i l i f f  may l e v y  e x e c u t i o n  

a g a i n s t  and  s e l l  t h e  immovable p r o p e r t y  o f  t h e  debtfcr.
The e f f e c t  o f  s u c h  a s a l e  i s  t o  t r a n s f e r  t h e  r i g h t s  and

15i n t e r e s t s  o f  t h e  d e b t o r / l e s s e e  t o  t h e  p u r c h a s e r ,  t h e r e 

by  r e l i e v i n g  t h e  d e b t o r  f rom  a l l  t h e  u n a c c r u e d  l i a b i l i t i e s  

o f  t h e  l e a s e  and  m aking t h e  p u r c h a s e r  a d i r e c t  t e n a n t  o f  

t h e  l a n d l o r d .  The b a i l i f f  i s  n o t  empowered t o  d i s c l a i m  

an  o n e r o u s  l e a s e  b u t  i n  p r a c t i c e ,  i f  i t  c a n n o t  be  s o l d  a t  

a l l ,  t h e  t i t l e  w h ic h  h a s  n e v e r  v e s t e d  i n  h im ,  r e m a in s  i n  

t h e  d e b t o r  who w i l l  c o n t i n u e  t o  b e  l i a b l e  t o  t h e  l a n d l o r d .

I f  t h a t  h a p p e n s  t h e  r e l a t i o n  o f  l a n d l o r d  and  t e n a n t  c a n  

o n ly  be  d e t e r m i n e d  by  t h e  l a n d l o r d  a c c e p t i n g  a s u r r e n d e r  

o r  e x e r c i s i n g  any  r i g h t s  o f  f o r f e i t u r e  t h a t  he  m ig h t  have  

r e s e r v e d .

13 .  Re F i n l e y ,  Ex p a n t e  C l o t h w o r k e r s f Co. ( i 8 6 0 )  21 
C.B .D. 4 7 5 .  

m  i b i d .
1 5 .  S . 5 0 .



6 .  Abandonment.

As e x p l a i n e d  p r e v i o u s l y ,  a c u s to m a r y  t e n a n t  must 

occupy  and  u s e  t h e  l a n d  g r a n t e d  t o  h im; any  f a i l u r e  on 

h i s  p a r t  t o  u s e  i t  am ounts  t o  an  abandonm en t  o f  t h e  l a n d

w h ic h  i s  a b r e a c h  o f  h i s  i m p l i e d  o b l i g a t i o n  u n d e r  t h e
. 1 6t e n a n c y .

The l e n g t h  o f  t im e  d u r i n g  w h ich  th e  g r a n t e e  must

h av e  f a i l e d  t o  u s e  t h e  l a n d  i n  o r d e r  t o  r a i s e  an  i m p l i c a 

t i o n  o f  abandonm ent  v a r i e s  w i t h  t h e  cus tom  o f  e a c h  d i s 

t r i c t  and  t h e  t y p e  o f  l a n d  i n v o l v e d .  I n  c a s e  o f  f a r m 

l a n d  u n d e r  c o n s t a n t  c u l t i v a t i o n ,  n o n - u s e  f o r  one f a r m in g

s e a s o n  may r a i s e  a p r e s u m p t i o n  o f  abandonm ent  b u t v h e r e  

t h e  l a n d  h a s  b e e n  u s e d  f o r  b u i l d i n g  a d w e l l i n g  h o u se  

abandonm ent  c a n  o n l y  b e  e s t a b l i s h e d  i f  t h e  h o u s e  h a s  

c o m p l e t e l y  f a l l e n  i n t o  r u i n s ;  ^  t o  e s t a b l i s h  t h i s  t h e  

l a n d l o r d  must p r o v e  t h a t  t h e  d e l a p l d a t i o n  was w i l l i n g l y  

p e r m i t t e d  b y  t h e  t e n a n t .  I f  t h e  h o u s e  went i n t o  r u i n s  as

a r e s u l t  o f  f a c t o r s  b ey o n d  t h e  t e n a n t ’ s c o n t r o l ,  f o r  exam-
18p i e ,  h i s  i l l n e s s ,  t h e  p r e s u m p t i o n  o f  abandonm ent  w i l l  

be  r e b u t t e d . .  I 'he i n t e n t i o n  w i t h  w h ich  t h e  t e n a n t  c e a s e d  

u s i n g  t h e  l a n d  i s  p a r a m o u n t ;  i f  he  a l l o w e d  f a r m l a n d  t o  

l i e  f a l l o w  f o r  more t h a n  t h e  l e n g t h  o f  t im e  u s u a l l y  a l l o w e d  

i n  t h e  d i s t r i c t ,  t h e  p r e s u m p t i o n  o fab an d o n m en t  w i l l  b e  r e 

b u t t e d  on h i s  p r o v i n g  s a t i s f a c t o r i l y  t h a t  he  i n t e n d e d  t o

16 .  N a d e l ,  A B l a c k  B y zan t iu m  p . 186 ;  7/ard P r i c e ,  o u . c i t . , 
p a r a s . 8 ^  96* R o w l in n ,  ^ e n i n , p a r a s  20 ,  1+1.

17* A j i s a f e ,  o p . c i t .
18 .  B a i l l l e  & o r s .  v .  O f f i o n g  & o r s . (1 9 2 3 )  5 N .L .R .2 8 .



resume c u l t i v a t i o n  when the  la n d  has  r e c u p e r a t e d .  The

f a c t  t h a t  a t e n a n t  p e r m i t t e d  a l o d g e r  t o  o c c u p y  two rooms

and  a p a r l o u r  i n  a h o u se  b u i l t  on t h e  l a n d  g r a n t e d  does

n o t  amount t o  abandonm ent  o f  t h e  l a n d ,  i f  t h e  r e s t  o f  t h e  ■

h o l d i n g  was s t i l l  o c c u p i e d  b y  members o f  t h e  t e n a n t ’ s

f a m i l y . ^  j
Where t h e  l a n d  h a s  b e e n  ab a n d o n e d  t h e  g r a n t o r  i s  e n ^ ,

t i t l e d  t o  r e - t a k e  i t  a t  once  w i t h o u t  i n s t i t u t i n g  any  l e g a l  

p r o c e e d i n g s ;  a s  s o o n  a s  he  r e - e n t e r s  t h e  r e l a t i o n s h i p  b e 

tw e e n  t h e  p a r t i e s  w i l l  a u t o m a t i c a l l y  come t o  a n  e n d .  The 

g r a n t o r  m ust  r e t a k e  p o s s e s s i o n  f o r  u n l e s s  he d o e s  s o  t h e  

t e n a n t  who h a s  aban d o n ed  may change  h i s  mind and  resum e -

o c c u p a t i o n .  A c t u a l  e n t r y  b y  t h e  g r a n t o r  h i m s e l f  i s  n o t  

n e c e s s a r y  b e c a u s e  t h e  t e n a n c y  may n e v e r t h e l e s s  come t o  an  

end  i f  he h a s  re su m e d  p o s s e s s i o n  c o n s t r u c t i v e l y ,  s u c h  as

by  l e t t i n g  t h e  l a n d  t o  a new t e n a n t .
Where t h e  r e l a t i o n s h i p  b e t w e e n  t h e  p a r t i e s  i s  goverrec

by  t h e  g e n e r a l  l a w ,  t h e  e x t e n t  o f  t h e  a p p l i c a t i o n  o f  Engjsi:

law  i s  u n c e r t a i n  b e c a u s e  i t  h a s  n o t  b e e n  d e c i d e d  w h e th e r
20t h e  ( E n g l i s h )  b i s t r e s s  f o r  R e n t  A c t , 1737 ,  a s  amended b y

t h e  D e s e r t e d  Tenement A c t ,  1817*"*" i s  a  s t a t u t e  o f  g e n e r a l

19* Eyamba v. Holmes & A n o r .  ( 1 9 2 b )  5 N.L.R.83* But t h i s  
c o u l d  amount t o  s u b l e t t i n g  w i t h o u t  c o n s d n t  -  a g ro u n d  
f o r  f o r f e i t u r e  o f  t h e  t e n a n c y .

2 0 .  1 1  Geo. 2 ,  C . 1 9 .  1 *  57 G e o . 3* C . 5 2 .
2 0 ,  The e n a c t m e n t  p r o v i d e s  f o r  r e c o v e r y  o f  p r e m i s e s  w h ic h

1 .  h a v e  b e e n  d e s e r t e d  b y  t h e  t e n a n t  l e a v i n g  no s u f f i c i e n t ,  
d i s t r e s s  an d  a  h a l f  y e a r ’ s  r e n t  i n  a r r e a r .  At t h e  r e 
q u e s t  o f  t h e  l a n d l o r d  o r  h i s  b a i l i f f ,  two o r  more 
j u s t i c e s  s h a l l  v iew  t h e  p r e m i s e s  and  a f f i x  a  n o t i c e  
o f  a s e c o n d  v ie w  t o  t a k e  p l a c e  n o t  s o o n e r  t h a n  l b  
d a y s .  I f  on  t h e  s e c o n d  v ie w  t h e  t e n a n t  d o e s  n o t  come 
f o r w a r d  a n d  p ay  t h e  a r r e a r s  o f  r e n t ,  o r  t h e r e  i s  no 
s u f f i c i e n t  d i s t r e s s ,  t h e  l a n d l o r d  c o u l d  b e  p u t  b a c k  
i n t o  p o s s e s s i o n  and  t h e  l e a s e  t h e r e f o r e  becom es  v o i d .



a p p l i c a t i o n  i n  N i g e r i a .

The p r o v i s i o n s  of* of* t h e  l a n d l o r d  and  T e n a n t
2

A c t ,  195R* a r e  d e c i d e d l y  n o t  a p p l i c a b l e  b e c a u s e  t h e  Ac t  

i s  a p o s t  - 1 9 0 0  s t a t u t e *  I t  i s  s u b m i t t e d ,  h o w ev e r ,  t h a t  

e v e n  i f  t h e  E n g l i s h  A c t s  do n o t  a p p l y ,  a  Nl g e r i a n  l a n d 

l o r d  c o u l d  in v o k e  t h e  common la w  r u l e s  t o  r e - e n t e r  w here  

h i s t  t e n a n t  h a s  a b a n d o n ed  t h e  d e m is e d  l a n d ;  f ro m  t h e  t im e  

o f  s u c h  r e - e n t r y  t h e  t e n a n c y  w i l l  b e  d e t e r m i n e d  by  s u r r e n d e r  

t h r o u g h  t h e  o p e r a t i o n  o f  t h e  law  • I f  t h e  common law  r u l e  

a p p l i e s ,  t h e n  i t  i s  f u r t h e r  s u b m i t t e d  t h a t  t h e  l a n d l o r d ’ s 

r i g h t  o f  r e - e n t r y  i s  n o t  w h i t t l e d  down by  t h e  p r o v i s i o n s  

o f  t h e  R e c o v e ry  o f  P rem ise s -  O r d i n a n c e s  where t h e  p r o p e r t y  

d em ised  i s  s i t u a t e d  i n  a n  a r e a  t o  w h ich  th e  O rd in a n c e  a p p l i e

2 .  The s e c t i o n  p r o v i d e s  t h a t  i f  a l a n d l o r d  c a p a b l e  o f  
s e r v i n g  a n o t i c e  t o  q u i t  a p p l i e s  t o  t h e  C o u n ty  C o u r t  
and  s a t i s f i e s  t h e  C o u r t  t h a t  he  h a s  t a k e n  a l l  r e a s o n a b l e  
s t e p s  t o  com m unica te  w i t h  t h e  p e r s o n  l a s t  known t o  him 
t o  b e  t h e  t e n a n t  and. h a s  f a i l e d  t o  do s o ,  and  t h a t  
d u r i n g  t h e  6 months e n d i n g  w i t h  t h e  d a t e  o f  t h e  a p p l i 
c a t i o n ,  n e i t h e r  t h e  t e n a n t  n o r  anybody  c l a i m i n g  u n d e r  
him h a s  b e e n  i n  o c c u p a t i o n  o f  t h e  p r e m i s e s  o r  any 
p a r t  t h e r e o f ,  a n d  t h a t  no r e n t  h a s  b e e n  p a i d  d u r i n g  t h e  
p e r i o d ,  t h e  C oun ty  C o u r t  may b y  o r d e r ,  i f  i t  t h i n k s  f i t ,  
d e t e r m i n e  t h e  t e n a n c y  from t h e  d a t e  o f  t h e  o r d e r *

3* P a s t i e r  v* l e n d e r s o n (1 8 7 7 )  2 Q*B.D*575, C*A. The 
r e - e n t r y  m u s t ,  o f  c o u r s e ,  be  made w i t h  t h e  i n t e n t i o n  
o f  p u t t i n g  a n  en d  t o  t h e  t e n a n c y  n o t  s i m p l y  b e c a u s e  
t h e  l a n d l o r d  c a n n o t  h e l p  h i m s e l f .  R e - l e t t i n g  t h e  
p r e m i s e s  t o  a new t e n a n t  p u t s  a n  en d  t o  t h e  f o r m e r  
t e n a n c y  f rom  t h e  d a t e  o f  s u c h  r e l e t t i n g #



7. F o r f e i t u r e .

I n  n a t i v e  lav/ and  cus tom  one o f  t h e  commonest ways 

o f  ' b r in g in g  a t e n a n c y  t o  an  end  i s  Toy t h e  g r a n t o r  f o r 

f e i t i n g  th e  g r a n t  "because o f  th e  t e n a n t*  s b r e a c h  o f  a n  

e x p r e s s  o r  an  i m p l i e d  te rm  o f  t h e  te n an cy .^ "  I f ,  f o r  

example ,  t h e  t e n a n t  does a n y t h i n g  p r e j u d i c i a l  t o  t h e  

l a n d l o r d ’ s t i t l e ,  s u c h  a s  a t t e m p t i n g  t o  s u b l e t  o r  a s s i g n  

th e  h o l d i n g  w i t h o u t  f i r s t  o b t a i n i n g  t h e  l a n d l o r d ’s c o n 

s e n t ,  o r  d e n y in g  t h e  l a n d l o r d ’s t i t l e ,  o r  i f  he  d e f i l e s  

th e  l a n d ,  t h e  l a n d l o r d  may r e - e n t e r  .and f o r f e i t . V t h e  g r a n t .  

F u r t h e r ,  i f  t h e  t e n a n t  f a i l  t o  p e r fo rm  t h e  c u s to m a r y  

s e r v i c e s  o r  pay  t h e  c u s to m a ry  d u es ,  o r  i f  he f a i l  t o  u s e  

th e  l a n d  f o r  t h e  p u rp o s e  o f  t h e  g r a n t ,  t h e  l a n d l o r d  i s  

e n t i t l e d  t o  p u t  a n  end  t o  t h e  t e n a n c y .

The o p t i o n  t o  e x e r c i s e  t h e  r i g h t  o f  f o r f e i t u r e  was 

e n t i r e l y  t h a t  o f  t h e  l a n d l o r d  thougii i f  t h e  b r e a c h  was 

o f  a t r i f f l i n g  n a t u r e  a cus tom ary  t r i b u n a l  w ou ld  o r d e r  

th e  t e n a n t  " t o  ru b  h i s  hand  on th e  l a n d l o r d ’ s  f a c e ” b y  

g i v i n g  him some s m a l l  p r e s e n t  t o  a t o n e  f o r  t h e  b r e a c h .

As a g e n e r a l  p r a c t i c e ,  when t h e  t e n a n t  commits  a 

b r e a c h  o f  t h e  te rm s  o f  h i s  h o l d i n g  t h e  l a n d l o r d  w ou ld  

in fo rm  him e i t h e r  i n  p e r s o n  o r  th r o u g h  a r e s p e c t a b l e  

f r i e n d .  Such a co m m u n ica t io n  w i l l  g i v e  t h e  t e n a n t  an

U. A c t i o n  f o r  damages was l i m i t e d  b e c a u s e  i n  o r i g i n a l  
n a t i v e  law  l a n d  was n o t  a t h i n g  t o  b e  t r a f f i c k e d  i n .



o p p o r t u n i t y  t o  a p o l o g i s e  f o r  th e  b r e a c h  and  s e e k  a r e 

c o n c i l i a t i o n  w i t h  t h e  g r a n t o r *  I f  t h e  t e n a n t  t a k e s  no 

s t e p s  t o  a t o n e  f o r  h i s  wrong  th e  l a n d l o r d  may p r o c e e d  

t o  " c l o s e "  t h e  l a n d .  I f  t h i s  i s  done t h e  t e n a n t  i s  thereby 

u n e q u i v o c a l l y  n o t i f i e d  (by  t h e  a c t )  t h a t  he  i s  n o t  t o  

e n t e r  t h e  l a n d  a g a i n  u n l e s s  r e c o n c i l i a t i o n  i s  e f f e c t e d  a n d  

t h e  l a n d l o r d  ’ o p e n s ’ i t  f o r  h im . Where t h e  t e n a n t  t a k e s  

no s t e p s  t o  g e t  i t  "o p en t td " ,  i t  w i l l  b e  a s su m ed  t h a t  he  h a s  

c o n s e n t e d  t o  t h e  f o r f e i t u r e .  I f  he t r i e s  t o  e n t e r  t h e  l a n d  

when i t  was s t i l l  c l o s e d  h i s  a c t i o n  w i l l  amount t o  t r e s p a s s .

I n  some c a s e s  ( e s p e c i a l l y  u n d e r  modern  c o n d i t i o n s ) ,  

i f  t h e  t e n a n t  r e f u s e s  t o  g i v e  up p o s s e s s i o n  on t h e  l a n d l o r d ’s 

c l a i m i n g  f o r f e i t u r e ,  he  ( t h e  l a n d l o r d )  w a l l  b r i n g  a n  a c t i o n  

b e f o r e  a c u s to m a r y  c o u r t .  I f  t h i s  h a p p e n s ,  t h e  m a in  aim o f  

t h e  t r i b u n a l  w i l l  be  t o  r e c o n c i l e  t h e  p a r t i e s ;  t h e r e f o r e  

u n l e s s  th e  b r e a c h  i s  r e a l l y  o f  a s e r i o u s  n a t u r e  f o r f e i t u r e  

w i l l  n o t  b e  o r d e r e d ;  th e  t e n a n t  w i l l ,  i n s t e a d ,  be  w arned  

a g a i n s t  r e p e t i t i o n  o f  th e  b r e a c h  and he may b e  o r d e r e d  t o  p ay  

a l i t t l e  " f i n e "  i n  form o f  k o l a  n u t s  a n d / o r  p a lm  wine w h ich  

b o t h  p a r t i e s  and t h e  a d j u d i c a t o r s  w i l l  consume t o g e t h e r  

a s  a mark o f  hav in g -  r e s t o r e d  t h e  f o r m e r  g o o d w i l l .

Where t h e  r e l a t i o n s h i p  b e t w e e n  t h e  p a r t i e s  i s  r e g u l a t e d  

by  t h e  g e n e r a l  law  t h e  l e a s e  may b e  t e r m i n a t e d  b y  f o r f e i t u r e  

on p r i n c i p l e s  s i m i l a r  t o  t h o s e  a p p l i e d  by  E n g l i s h  c o u r t s .



S in c e  t h e  E n g l i s h  l i m i t a t i o n  A c t s  a r e  s t a t u t e s  o f  g e n e r a l
5a p p l i c a t i o n  i n  N i g e r i a  * a c t i o n  f o r  f o r f e i t u r e  must "be 

commenced w i t h i n  tw e lv e  y e a r s  a f t e r  t h e  r i g h t  h a s  a c c r u e d . ^  

U nder  t h e  E n g l i s h  r u l e s  a p p l i c a b l e  f o r f e i t u r e  c l a u s e s  

a r e  c o n s t r u e d  s t r i c t l y  and  a g a i n s t  t h e  l e s s o r  b u t  w here  

t h e  l e a s e  i s  f o r f e i t e d  a l l  t h e  i n t e r e s t s  and  a l l  u n d e r -  

- l e a s e s  c r e a t e d  u n d e r  i t  a r e  t h e r e b y  c o m p l e t e l y  d e s t r o y e d . " ^  

The E n g l i s h  common la w  r u l e  r e l a t i n g  t o  a p p o r t i o n m e n t  o f  

c o n d i t i o n s  ( c o n t a i n e d  i n  a l e a s e )  w h ic h  c o n c e r n s  t h e  l a n d 

l o r d s  r i g h t  t o  r e - e n t e r  upon  a b r e a c h  was t h a t  "no  g r a n t e e  

o r  a s s i g n e e  o f  t h e  r e v e r s i o n  c o u l d  t a k e  a d v a n t a g e  o f  a
D

r e - e n t r y ,  b y  f o r c e  o f  any  c o n d i t i o n " .  T h i s  r u l e  w h ich  

h a s  b e e n  a l t e r e d  i n  E n g la n d  does  n o t  a p p l y  t o  N i g e r i a  b e -  

c a u s e  o f  >8.10 o f  t h e  C o n v e y a n c in g  A c t ,  1881 T h e r e f o r e

now th e  h e i r s ,  e x e c u t o r s ,  an d  s u c c e s s o r s  o f  t h e  t e n a n t  a s  

w e l l  as  an  a s s i g n e e  o f  t h e  r e v e r s i o n  c a n  r e - e n t e r  on t h e  

b r e a c h  o f  a c o n d i t i o n  a f t e r  t h e  a s s i g n m e n t •

5 .  See C a p . l ,  p SZ.  , s u p r a ; c f .  N’ rjie v> Hal l  (1 9 3 1 )
1 Vi-'.A.C.A. 100 ,  S i e r r a  L eo n e .

6 .  R e a l  P r o p e r t y  L i m i t a t i o n  A c t ,  1674* 3 . 1 ;  now r e p l a c e d  
I n  England, b y  t h e  L i m i t a t i o n  A c t .  1939* 3.1; ( 3 )

7# G r e a t  W e s te rn  Ry. v .  S m ith  (1 8 7 6 )  2 C h .P .  a t  p . 25*.
6* Co. L i t t . ,  213 a .  See a l s o  Dumaor! s C a s e , U- R e p . 119*

r e s o l u t i o n  3: .A ss ignee  o f  r e v e r s i o n  i n  p a r t  h e l d  i n 
c a p a b l e  o f  t a k i n g  a d v a n t a g e  o f  c o n d i t i o n s .  S i m i l a r l y  
K n i g h t ’ s c a s e , 5 P.ep*54B* But t h e  I^ing and an a s s i g n  
t a k i n g  by  a c t  o f  l a w  a r e  n o t  w i t h i n  t h e  common law  
r u l e ;  Coke,  i b i d . , R e s o l u t i o n s  6 & 7*

9. Now S . l U l  ( l )  & (2 )  o f  the  L . P . A . ,  1925 ;  S i m i l a r  t o  
3 .1 5 6  (1 )  <1 (2 )  o f  P .  & C .L .  o f  t h e

10. L i t t .  s . 3 U 7 ;  i t  does  n o t  a p p e a r  t h a t  a r i g h t  o f  r e - e n t r y  
w h ic h  h a d  a c c r u e d  i s  a s s i g n a b l e :  Hunt v .  B ish o p  (1 8 5 3 )
8 E x . 675* p . 680; Hunt v .  Remnant 7X 85^7  $ E x . 635* a t  
p . 6 U l .  C rane  v .  B a t t e n  (18514-) 2 V7.R.550; 23 L . T . ( 0 . S . )



A p a r o l  l e a s e  I s  a p p a r e n t l y  w i t h i n  t h e  s e c t i o n ;  i n  

t h e  W e s te rn  R e g io n ,  a t  any  r a t e ,  i t  must h e  t a k e n  t h a t  on . 

t h e  p r i n c i p l e s  o f  t h e  E n g l i s h  L . P . A . ,  1 9 25 ,  (w h ich  i s  r e 

p r o d u c e d  i n  s u b s t a n c e  "by t h e  P r o p e r t y  and C o n v e y a n c in g  Law),
11a l e a s e  i n c l u d e s  an  a g r e e m e n t  f o r  a l e a s e  , 'but  i n  a l l

t h e  o t h e r  R e g io n s  i t  i s  u n c e r t a i n  w h e t h e r  a l e a s e  i n c l u d e s
12an  a g r e e m e n t  f o r  a l e a s e  b e c a u s e  t h e  d e f i n i t i o n  o f  

a l e a s e  i n  t h e  C#a . i 881 i s  n o t  as  e x t e n s i v e  a s  t h a t  c o n 

t a i n e d  i n  t h e  P r o p e r t y  an d  C o n v i n c i n g  Law o f  t h e  W e s te rn

R e g io n .

Where t h e  l a n d l o r d  w an ts  t o  m a i n t a i n  f o r f e i t u r e  h i s  

r i g h t s  a r e  e n fo rc e a b le  n o t  o n l y  a g a i n s t  t h e  o r i g i n a l  l e s s e e  

b u t  a l s o  a g a i n s t  t h e  s u c c e s s o r s  i n  t i t l e  -  w h e t h e r  i n  w h o l e ^  

o r  i n  p a r t  -  o f  t h e  d e m ise d  p r o p e r t y .  I n  o r d e r  t o  e s 

t a b l i s h  t h a t  f o r f e i t u r e  h a s  b e e n  i n c u r r e d  the  l a n d l o r d  

must n o t  o n ly  p ro v e  t h a t  th e  p r o v i s o  f o r  r e - e n t r y  e x t e n d e d  

t o  t h e  b r e a c h  c o m p la i n e d  a b o u t  b u t  he  must  a l s o  show t h a t  

he c o m p l ie d  w i t h  t h e  r e q u i r e m e n t s  o f  . the  C .A . ,  1 8 8 1 ,  r e 

l a t i n g  t o  n o t i c e  and  t h a t  he h a s  n o t  w a iv e d  h i s  r i g h t  o f  

f o r f e i t u r e #

Prom t h e  p r o v i s i o n s ■o f  t h e  1881 A c t  i t  i s  c e r t a i n  t h a t
/  \  15( i ;  t h e  n o t i c e  must b e  i n  w r i t i n g ;

1 1 .  c f .  R i c k e t t  v .  G re en  (1 9 1 0 )  1 K.B. 2 5 3 ,  C o le  v .  K e l l e y  
(1 9 2 0 )  2 K.B. 1 0 6 : "Bye v .  P u r c e l l  (1 9 2 6 )  1 K .B .  UU6.

1 2 .  c f “. F a r w e l l ,  J .  i n  M a n c h e s t e r  B rew ery  Co. v .  Coombs 
(1 9 0 1 )  2 Ch. 608 .

1 3 .  C .A . ,  1861 ,  S . 5 8 . ;  P.& C . L . S . 1 0 2 ( l ) ;  c f .  L . P . A . , 1 9 2 5 ,  
s .  78 ( 1 ) .

1/-N C . A . ,  1881 ,  S . 12; P.& C .L .  S . 1 5 5 ( 1 )  & ( 2 ) ;  c f .  L . P . A . ;
1925 , s .  lhO (1 )  & ( 2 ) .

15 .  C .A . ,  1 8 8 1 ,  s . 67 .



( i i )  i t  must u n e q u i v o c a l l y  s p e c i f y  t h e  p a r t i c u l a r  b r e a c h
. .p 1 6c o m p la in e d  o f ;  .

( i i i )  i f  i t  i s  c a p a b l e  o f  b e i n g  r e m e d ie d ,  t h e  n o t i c e  must  

r e q u i r e  t h e  t e n a n t  t o  remdy i t ;  an d  i n  any  c a s e

( i v )  i t  must  r e q u i r e  t h e  t e n a n t  t o  make m o n e ta r y  

c o m p e n s a t i o n  f o r  t h e  b r e a c h *  ^

(v )  The n o t i c e  may be  a d d r e s s e d  s i m p l y  t o  t h e  " l e s s e e ”
18b y  t h a t  d e s i g n a t i o n ,  w i t h o u t  h i s  name*

( v i )  I t  w i l l  b e  s u f f i c i e n t l y  s e r v e d  i f  i t  i s  l e f t

w i t h i n  t h e  l a s t  known p l a c e  o f  abode o r  b u s i n e s s

i n  N i g e r i a  o f  t h e  l e s s e e ,  o r  i f  i t  b e  s e r v e d  on

t h e  l e s s e e ,  i t  i s  s u f f i c i e n t  t o  a f f i x  i t  on t h e
19l a n d  o r  any b u i l d i n g  c o m p r i s e d  i n  t h e  l e a s e *

I n  t h e  l a t t e r  c a s e ,  t h e  l a n d l o r d  must h a v e  made 

s u f f i c i e n t  and  r e a s o n a b l e  e f f o r t  t o  s e r v e  t h e  

l e s s e e  p e r s o n a l l y *

( v ^ i )  The n o t i c e  w i l l  b e  p re su m e d  t o  h a v e  b e e n  d e l i v e r e d

i f  i t  i s  s e n t  by  r e g i s t e r e d  p o s t  t o  t h e  l e s s e e  b y  

name, i f  t h e  l e t t e r  i s  n o t  r e t u r n e d  u n d e l i v e r e d  

t h r o u g h  t h e  p o s t . ^

16 .  i b i d * , S . l U ( l )
1 7 .  T h i s  i s  n o t  n e c e s s a r y  w here  t h e  l a n d l o r d  d o es  n o t  

r e q u i r e  any c o m p e n s a t i o n ,  e*g* b e c a u s e  t h e  b r e a c h  
c a n n o t  b e  r e m e d i e d .  Lock v* P e a rc e  (1 8 9 3 )  2 Ch. 271*

18. C.A., 1881, s . 67 (2) 
c . f .  L . P . A .  1925 ,  s .  196 (2 )  

19. C.A., 1881, S .3. 
c f .  L .P .A ;  1925 ,  s .  196 (3 )

1. C.A. 1881, s . 67 (U)
c f .  L . P . A . 1925 ,  s .  196 (i+)



I t  s h o u l d  he  n o t e d  t h a t  t h e  E n g l i s h  L e a s e h o l d  P r o 

p e r t y  ( R e p a i r s )  A c t ,  1938* as  amended b y  t h e  L a n d l o r d  an d  

T e n a n t  A c t ,  195U# S . 51# does  n o t  a p p l y  t o  N i g e r i a ;  t h e r e 

f o r e  t h e  l a n d l o r d 1s n o t i c e  n e e d  n o t  r e q u i r e  t h e  l e s s e e  t o  

s e r v e  a c o u n t e r - n o t i c e  n o r  i s  t h e  l e s s e e  e n t i t l e d  t o  s e r v e  

s u c h  c o u n t e r - n o t i c e *

V.here t h e  t e n a n t  h a s  c o m m i t t e d  a b r e a c h  w h ic h  e n t i t l e s  

t h e  l a n d l o r d  t o  f o r f e i t  t h e  l e a s e  b u t  t h e  l a n d l o r d  f a i l s  

t o  comply w i t h  t h e  r e q u i r e m e n t s  o f  t h e  C*A.,  1 8 8 1 ,  any 

a c t i o n  he  b r i n g s  on t h e  b r e a c h  w i l l  n o t  b e  p r o p e r l y  b r o u g h t
p

b e f o r e  t h e  C our t*  S.lij- o f  t h e  1881 A c t  does  n o t  e x t e n d  

t o  a c o v e n a n t  o r  c o n d i t i o n  a g a i n s t  a s s i g n i n g ,  u n d e r l e t t i n g ,  

p a r t i n g  w i t h  t h e  p o s s e s s i o n ,  o r  d i s p o s i n g  o f  t h e  l a n d  

l e a s e d ,  b u t  i n  W e s te r n  N i g e r i a ,  s u c h  a b r e a c h  comes w i t h 

i n  S . l 6l ( l )  o f  t h e  P r o p e r t y  and  C o n v e y a n c in g  Law u n l e s s  

i t  was co m m it t e d  b e f o r e  t h e  commencement o f  t h e  Law* ^  

F a t a y i  W i l l i a m s ,  J* h a s  h e l d  r e c e n t l y  t h a t  t h e  n o t i c e  

r e q u i r e d  b y  S . l U  o f  t h e  C.A* 1881 i s  n o t  n e c e s s a r y  b e f o r e  

a l a n d l o r d  c o u l d  i n s t i t u t e  p r o c e e d i n g s  f o r  f o r f e i t u r e  

b e c a u s e  o f  a s s i g n m e n t  o r  u n d e r  l e t t i n g  (by  t h e  l e s s e e )
5

w i t h o u t  c o n s e n t*  I t  i s  n o t  p o s s i b l e  t o  d i s c o v e r  t h e  

d a t e  on w h ic h  t h e  b r e a c h  was c o m m it t e d  f rom  t h e  r e p o r t  and

2* The l e s s o r  must  a l s o  comply w i t h  t h e  t e rm s  o r  r e s t r i c 
t i o n s  im posed  b y  any  s p e c i a l  p r o v i s o  i n  the, l e a s e  i n  
a d d i t i o n  t o  t h o s e  im p o s ed  by  t h e  a c t*

3* i b i d , , s*li-i-(6 ) .  Nor  doe ,J " ■L ~ io n -

k .  P r o p e r t y  and  C o n v e y a n c in g  Law, s * l 6 l  ( 8 )* c f .  L .P .A .
s . l !|-6 ( 8 ) .  N

5* B r i t i s h  L a t a  Shoe Comoany v* A b iz a k h e n  & Kamal ( i 960 )

-p ay m e n t  o f  r e n t :  i b i d * b u t  s e e  b e lo w

N .L .R .  190 .



t h e  a t t e n t i o n  o f  t h e  C o u r t  d i d  n o t  seem t o  h a v e  b e e n

drawn t o  t h a t  p o i n t .  The d e c i s i o n  w i l l  h e  c o r r e c t  o n ly

i f  t h e  b r e a c h  was c o m m i t t e d  b e f o r e  t h e  2 3 r d  A p r i l ,  1959; 

f o r  a s i m i l a r  b r e a c h  c o m m i t t e d  i n  t h e  t e s t e r  R e g io n  

a f t e r  t h a t  d a t e ,  t h e  c o u r t  may now g r a n t  r e l i e f  a g a i n s t

f o r f e i t u r e .  I n  a l l  t h e  o t h e r  R e g i o n s ,  h o w e v e r ,  t h e

r e l i e f  may s t i l l  be  g r a n t e d  i n  c a s e s  o f  a l i e n a t i o n  w i t h o u t  

c o n s e n t  an d  t h e  d e c i s i o n  o f  F a t a y i  W i l l i a m s ,  J .  i s  s t i l l  

b i n d i n g .  T h i s  d i s t i n c t i o n  b e t w e e n  t h e  p r e s e n t  la w  o f  t h e  

W e s te rn  R e g io n  and  t h e  la w s  o f  t h e  o t h e r  R e g io n s  s h o u l d  

n o t  be  i g n o r e d ;  i t  shows t h a t  i n  s p i t e  o f  t h e  common 

o r i g i n  o f  t h e  g e n e r a l  l a w s  a p p l y i n g  i n  N i g e r i a ,  t h e  a p 

p a r e n t  S i m i l a r i t y  may, i n  some c a s e s ,  p r o v e  d e l u s i v e  and  

t h e  law s  c a n n o t  a lw ay s  be  t a k e n  a s  i d e n t i c a l  on a l l  p o i n t s  

i n  a l l  t h e  R e g i o n s .  ^
T ^ 8I n  Re t e r  Onr.sba v .  The n j g e r  Company L t d . t h e  t e n a n t  

company c o m m i t t e d  a b r e a c h  o f  a c o v e n a n t  w h ich  e n t i t l e d  

t h e  l a n d l o r d  t o  f o r f e i t  t h e  l e a s e .  Webber,  J .  h e l d  t h a t  

i t  c o u l d  h a r d l y  b e  c o n t e n d e d  t h a t  t h e  l a n d l o r d ’ s n o t i f i 

c a t i o n  t h a t  he  w ould  e n f o r c e  f o r f e i t u r e  s h o u l d  be  i n  a 

s p e c i a l  fo rm  a s  r e q u i r e d  u n d e r  t h e  E n g l i s h  C o n v e y a n c in g  

A c t s ,  1 8 8 1 -9 2 ;  he  t h o u g h t  t h a t  a n  o r a l  n o t i c e  was

6 .  c f .  House Pr o p e r t y  I n v e s t m e n t  C o . L t d .  v .  James W a lk e r  
L t d .  (l9U7)~ 2 A . E .E .  1&9.

7 .  F o r  th e  u n c e r t a i n t y  o f  u n d e r - l e s s e e s  o u t s i d e  t h e  W e s t e r n  
R e g io n  o b t a i n i n g  r e l i e f  f rom  f o r f e i t u r e  s e e  be low ^p .

8 .  ( 1926 ) 7 N .L .R .  8 0 ,  a t  p . 8 2 .



s u f f i c i e n t *  W ith  r e s p e c t ,  i t  i s  s u b m i t t e d  t h a t  t h i s  d e 

c i s i o n  i s  q u e s t i o n a b l e  e s u e c i a l l y n a s  t h e  q u e s t i o n  w h e t h e r

th e  C .a . 1881 was a p p l i c a b l e  d i d  n o t  seem t o  hav e  b e e n
9c o n s i d e r e d  by  t h e  C o u r t .  I n  v ie w  o f  t h e  d e c i s i o n s  

h o l d i n g  t h a t  i t  a p p l i e s  t o  N i g e r i a  i t  c a n n o t  be  a r g u e d  

t h a t  t h e  p a r t i c u l a r  fo rm  p r e s c r i b e d  t h e r e i n  c a n  b e  d i s 

p e n s e d  w i t h .

Where t h e  l e a s e  i s  f o r f e i t e d  b u t  t h e  p r o p e r t y  i s  i n  

an  a r e a  t o  w h ic h  t h e  R e c o v e ry  o f  P r e m i s e s  O rd in a n c e  ap 

p l i e s  t h e n  i n  o r d e r  t o  o b t a i n  p o s s e s s i o n  t h e  l a n d , l o r d  must 

s a t i s f y  t h e  c o u r t  t h a t  i t  i s  r e a s o n a b l e  t o  make t h e  o r d e r ;  

i f  t h e  c o u r t r s d i s c r e t i o n  i n  t h i s  r e s p e c t  i s  n o t  e x e r c i s e d  

i n  h i s  f a v o u r ,  t h e  l e s s e e  w i l l  c o n t i n u e  i n  p o s s e s s i o n  as  

a s t a t u t o r y  t e n a n t

■'.here a b r e a c h  e n t i t l i n g  t h e  l a n d l o r d  t o  f o r f e i t  

t h e  l e a s e  h a s  b e e n  c o m m i t t e d  h e  may w a iv e  h i s  r i g h t  o f  

f o r f e i t u r e  e i t h e r  e x p r e s s l y  o r  by  i m p l i c a t i o n .  Any a c t  

w h ich  shows t h a t  he c o n s i d e r s  t h e  t e n a n c y  as  s t i l l  s u b 

s i s t i n g  w i l l  be  e v i d e n c e  o f  w a iv e r#  As i n . E n g l i s h  law ,  

s o  i n  t h e  g e n e r a l  la w  o f  N i g e r i a ,  w a i v e r  w i l l  be  i m p l i e d  

by  t h e  l a n d l o r d ’ s a c c e p t a n c e  o f  o r  u n q u a l i f i e d l y  d em and ing  

r e n t  a f t e r  f o r f e i t u r e  h a s  b e e n  i n c u r r e d #  F u r t h e r ,  t h e  

i s s u i n g  o f  r e c e i p t  f o r  a b b y - g o n e  r e n t ,  a d d r e s s i n g  t h e

9# See C h a p t e r  1 ,  p . 5 s u p r a .
10 .  F o r  a f u r t h e r  d i s c u s s i o n  on t h i s  p o i n t  s e e  c h a p t e r  8 

b e l o w .
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l e a s e e  a s  h i s  t e n a n t ,  o r  t h e  s e r v i c e  o f  a n o t i c e  t o  g u i t

a f t e r  t h e  b r e a c h ,  o r  s t a t e m e n t s  made i n  t h e  l a n d l o r d * s

p l e a d i n g s  m a n i f e s t i n g  an  i n t e n t i o n  t o  c o n t i n u e  t h e  t e n a n c y ,

o r  l e v y i n g  o f  d i s t r e s s ,  o r  c a l l i n g  upon  t h e  t e n a n t  t o  do

r e p a i r s ,  o r  t h e  l a n d l o r d  h i m s e l f  e n t e r i n g  t o  r e p a i r  t h e

p r e m i s e s ,  o r  h i s  a c c e p t a n c e  o f  s u r r e n d e r  w i l l  a f f o r d

e v i d e n c e  o f  w a i v e r  o f  t h e  f o r f e i t u r e *  I f ,  h o w e v e r ,  t h e

b r e a c h  i s  o f  a c o n t i n u i n g  n a t u r e " ^  t h e  i m p l i c a t i o n  t h a t

i t  h a s  b e e n  w aived  can  o n l y  e x t e n d  t o  a c t s  done down t o

th e  t im e  a t  w h ich  th e  l a n d l o r d  c o u l d  be  shown , t o  have
12a f r i r m e d  t h a t  th e  t e n a n c y  e x i s t s *

L e a s e s  o f  Crown l a n d  and g r a n t s  u n d e r  th e  Land T enure  

Law a r c  e x c e p t e d  f rom  t h e  r u l e  t h a t  a c c e p t a n c e  o f  r e n t  

o p e r a t e s  as  w a i v e r  o f  f o r f e i t u r e .

I n  t h e  i e s t e r n  Feegion, i f  a w a i v e r  i s  p r o v e d  t o  h av e  

t a k e n  p l a c e  i n  any p a r t i c u l a r  i n s t a n c e ,  s u c h  w a i v e r  does  

n o t  o p e r a t e  as a g e n e r a l  w a i v e r  o f  o t h e r  c o v e n a n t s  c o n 

t a i n e d  i n  t h e  l e a s e :  i t  e x t e n d s  o n ly  t o  t h e  p a r t i c u l a r

b r e a c h  t o  which  i t  r e l a t e s . ^

I t  i s  u n c e r t a i n  w h e t h e r  t h i s  r u l e  a p p l i e s  i n  t h e  

o t h e r  L e g i o n s  'because  i t  i s  n o t  known w h e t h e r  t h e  Law 

o f  P r o p e r t y  Amendment A c t ,  1660 (L o rd  S t .  L e o n a r d ' s  A c t )

1 1 .  e g .  f a i l u r e  t o  r e p a i r ,  c u l t i v a t e ,  b u i l d ,  o r  u s e  i n  
a p a r t i c u l a r  m anner .

1 2 .  P e t e r  Onwata v .  The L i g e r  Co. ,  s u r r a , i s  so und  on t h i s  
p o i n t ,  ^ o r  t h e  same r u l e s ,  i n  E n g l i s h  law  s e e  W o o d f a l l ,  
o p . c i t . ,  p p . 9 4 3 -9 5 0 .  F o a ,  o p . c i t . ,  p . 6 4 9

13* P r o p e r t y  an d  C o n v e y a n c in g  Law, 3 .163*  s i m i l a r  t o  L .P .A
1-923? r p jb l a c in g  L . P .  (Amendment) A. I 8 6 0 ,  s . 6 .
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on w hich  t h e  p r o v i s i o n  i s  b a s e d  c o u l d  he  r e g a r d e d  as  a 

s t a t u t e  o f  g e n e r a l  a p p l i c a t i o n  i n  N i g e r i a .

' h e r e  f o r f e i t u r e  h a s  h e e n  i n c u r r e d  i t  i s  p o s s i b l e  

f o r  th e  t e n a n t  t o  o b t a i n  r e l i e f  f rom  f o r f e i t u r e *  T h i s  

r e l i e f ,  w i t h  t h e  t e rm s  u n d e r  w h ich  i t  w i l l  be g r a n t e d  i s  

i n  t h e  a b s o l u t e  d i s c r e t i o n  o f  t h e  C o u r t*  . The e x e r c i s e  

o f  t h e  J u d g e ’ s S i s c r e t i o n  w i l l  b e  i n f l u e n c e d  by  s u c h  

f a c t s  So

( i )  t h e  w i l l i n g n e s s  o f  t h e  t e n a n t  t o  remedy t h e  b r e a c h  

a l l e g e d ;

( i i )  t h e  r e a d i n e s s  o f  t h e  t e n a n t  t o  pay  c o m p e n s a t i o n  

f o r  any b r e a c h e s  w h ic h  c a n n o t  b e  r e m e d ie d ;

( i i i )  t h e  t e n a n t ’ s u n d e r t a k i n g  t o  o b s e r v e  t h e  c o v e n a n t

i n  f u t u r e  o r  t o  make good any  w a s t e  i f  i t  i s  p o s -

•-U-.  A n 1Us i b l e  t o  q .o  s o .

E ach  c a s e  o f  r e l i e f  m ust  be d e c i d e d  on t h e  p a r t i 

c u l a r  f a c t s  a n d  any a t t e m p t  t o  f e t t e r  t h e  f r e e  e x e r c i s e

o f  j u d i c i a l  d i s c r e t i o n  b a s e d  on t h e  above l i s t  w i l l  n o t
15h e l p  t h e  c l a i m a n t .  The a t t i t u d e  o f  t h e  t e n a n t  t h r o u g h 

o u t  t h e  w ho le  p r o c e e d i n g s  an d  h i s  l a t e n e s s  i n  a p p r o a c h i n g  

t h e  l a n d l o r d  f o r  r e c o n c i l i a t i o n  may combine t o  p r e j u d i c e  

h i s  c h a n c e s  o f  o b t a i n i n g  r e l i e f . ^

ll-!-. c f .  Rose v .  S p i c e r  ( l 9 1 l )  2 a t  p .  2 k l 9 p e r  C o z e n s -
T-I tandy ,  h . R .  r e v e r s e d _  on a p p e a l ,  on o t h e r  g r o u n d s .

I f .  P e r  L o r e b u r n ,  L .C .  i n  hyman v .  Rose (1 9 1 2 )  A .C .623*
16 .  O n is iw o  v* P a g b e n r o , i n f r a .



466*

The p r o v i s i o n s  o f  t h e  C , £ # 1881 o r  o f  S . l 6 l  o f  t h e

p r o p e r t y  an d  C o n v e y a n c in g  -^aw o f  t h e  W e s te r n  R e g io n

a p p ly  t o  a l l  t y p e s  o f  l e a s e s ,  w h e t h e r  p r i v a t e  o r  made

u n d e r  t h e  Crown Lands  O rd in a n c e  or. t h e  L and  T e n u re  Law.

T h e r e f o r e  a l e s s e e  o f  Crown l a n d  o r  a g r a n t e e  o f  a r i g h t

o f  o c c u p an cy  i n  t h e  N o r t h e r n  R e g io n  may, s u b j e c t  t o  t h e

d i s c r e t i o n  o f  t h e  C o u r t  o b t a i n  r e l i e f  f rom  f o r f e i t u r e .

I f  an o r d e r  i s  made i n  f a v o u r  o f  t h e  t e n a n t  he i s  p u t  i n

th e  same p o s i t i o n  a s  i f * n o  f o r f e i t u r e  h a s  b e e n  i n c u r r e d

a t  a l l  and  a l l  t h e  p r e v i o u s l y  e x i s t i n g  l i a b i l i t y  b e f o r e

t h e  a c t i o n  f o r  f o r f e i t u r e  w i l l  c o n t i n u e  t o  s u b s i s t . " ^

I n  t h e  W e s te rn  R e g io n ,  b e c a u s e  o f  th e  p r o v i s i o n s  o f

th e  P r o p e r t y  and  C o n v e y a n c in g  Law, s . l 6 l ( 4 ) ,  u n d e r - l e s s e e s ,
18i n c l u d i n g  a l e g a l  m o r tg ag e e  o r  c h a r g e e  o r  a n  e o u i t a b l e

19m o r tgagee  e n t i t l e d  t o  a l e g a l  m o r tg a g e  , o r  a p e r s o n  t o  

whom t h e  p r e m i s e s  h a s  b e e n  l e t  w i t h o u t  c o n s e n t  c a n

c l a im  r e l i e f  a g a i n s t  f o r f e i t u r e • I f  i t  i s  g r a n t e d ,  t h e  

r e s i d u e  o f  t h e  t e n a n t ’ s t e r m  w i l l  become v e s t e d  i n  t h e  

u n d e r - l e s s e e  o r  s u c h  o t h e r  p e r s o n ;  t h i s  i s  a n  e n t i r e l y  

new e s t a t e  f o r  t h e  u n d e r - l e s s e e  b e c a u s e  h i s  t e r m  h a v i n g  

b e e n  d e s t r o y e d  b y  t h e  f o r f e i t u r e  h a s  c e a s e d  t o  e x i s t . ^

The s u b - s e c t i o n  o p e r a t e s  i n  f a v o u r  o f  u n d e r - l e a s e s  i n  

t h e  R eg ion  e v e n  i f  t h e  c a u s e  o f  f o r f e i t u r e  i s  one a g a i n s t

17* c f .  Bendy v .  Lvans  ( l 9 1 0 j  1 K.B. 260 ,  C.A.
18 .  Grand J u n c t i o n  C a n a l  v .  -^a tes  (1 9 5 4 )  2 Q .B .1 6 0  
19* Re. Good*s L e a s e ,  Good v .  Rood (1 9 5 4 )  1 A .E .R .2 7 5

•

Wvurt v .  F r y e r  (1901)  C h .4 9 9 ,  C *A.J a f f d .  s u b .n o m .  
w ry e r  v .  Ew a r t  (1902)  A• C•187•



which the Law provided no relief' to the lessee# This
i s  t e c c u s e  t h e  s u b s e c t i o n  i s  a g e n e r a l  e n a b l i n g  c l a u s e ,

empowering t h e  C o u r t  t o  g iv e  r e l i e f  t o  a n  u n d e r  l e s s e e

in  c a se  o f  f o r f e i t u r e  u n d e r  any covenan t , ,  p r o v i s o ,  o r

s t i p u l a t i o n  i n  a l e s e ,  o r  f o r  non-pganent o f  r e n t ,  on s u c h
2c o n d - t i o n s  as  t h e  C o u r t  c o n s i d e r s  j u s t  i n  e a c h  ca se#

I n  any c a s e  t h e  u n d e r  l e s s e e  must show t h a t  he  h a s

r e a s o n a b ly  e x e r c i s e d  th e  c a u t i o n  r e q u i r e d  o f  a p ru d en t
3

p e r s o n  i n  a c q u i r i n g  t h e  p r o p e r t y .

The High C o u r t  Laws o f  a i l  th e  R e g io n s  p r o v i d e  t h a t  

i n  th e  c a s e  o f  any a c t i o n  f o r  f o r f e i t u r e  f o r  n o n -p a y m e n t  

o f  r e n t ,  th e  C o u r t  s h a l l  have  power t o  g iv e  r e l i e f  i n  a 

summary manner and  s u b j e c t  t o  t h e  same t e rm s  and  c o n d i 

t i o n s  i n  a l l  r e s p e c t s  a s  t o  payment o f  r e n t ,  c o s t s  and  

o f n rw is e  as  can  be  im posed  by  th e  High C o u r t  i n  E n g la n d # ^

I n  t h e  E a s t e r n  and N o r t h e r n  R e g io n s ,  l i k e  t h e  F e d e r a l  t e r 

r i t o r y ,  no p r o v i s i o n s  s i m i l a r  t o  t h o s e  o f  s# 161 o f  t h e

P r o p e r t y  and C o n v ey an c in g  Law of  t h e  Lre s t e r n  R e g io n  e x i § t  

,.nd i t  h a s  n o t  y e t  b e e n  d e c i d e d  w h e th e r  t h e  C o n v e y a n c in g  

and Law o f  P r o p e r t y  A c t ,  1812, on w h ich  t h e  P .  & C . L . ,

0 . 1 6 1 ( h )  v/as b a s e d ,  i s  a s t a t u t e  o f  g e n e r a l  a p p l i c a t i o n  

i n  N i g e r i a .  Cn t h e  p r i n c i p l e  o f  t h e  C . A . 1881 w h ic h  a p p l i e d

Cray v . Eons a l l  ( 19OI4-) 1 K .E .601 ,  C.A.
3 . Im ray  v .  O a k s h e t t e  (1897)  2 f . B . 2 1 8 .
U, High C o u r t  o f  Lagos  ur d i n  - nce ,  S. 22 and  s i m i l a r  s e c 

t i o n s ^  o f  t h e  E a s t e r n ,  N o r t h e r n  and H e s t e r n  R e g io n  
h i g h  C o u r t  L aw s .



i n  a l l  th e  o t h e r  R eg ion s  ( e x c e n t  the  '«est)  u n d e r - l e s s e e s

c a n n o t  o b t a i n  r e l i e f  a g a i n s t  f o r f e i t u r e  o f  t h e  h e a d - l e a s e
.5

from  w h ic h  t h e  u n d e r - l e a s e  was d e r i v e d .  I t  i s  s u b m i t t e d ,

h o w e v e r ,  t h a t  t h e  C.A. 1881 and  t h e  C# .& L . P . a . 1892 s h o u l d  

be  r e a d  t o g e t h e r  and t h a t  u n d e r - l e s s e e s  e v e ry w h e re  i n  

N i g e r i a  c o u l d  o b t a i n  r e l i e f  f o r  f o r f e i t u r e  i n  t h e  same 

manndr a s  i n  England*

To s u m m a r i s e ,  t h e  d e c i d e d  c a s e s  and  t h e  r e l e v a n t  

e n a c t m e n t s  r e v e a l  t h a t

( i )  Any s e r i o u s  b r e a c h  o f  a t e r m  o f  c u s to m a r y  t e n a n c y  

l e a d s  t o  f o r f e i t u r e  o f  t h e  g r a n t  w h e t h e r  o r  n o t  

t h i s  was e x p r e s s l y  s t i p u l a t e d  f o r  b e f o r e  t h e  g r a n t  

was made.

( i i )  A c u s t o m a r y  t r i b u n a l  on t h e  H igh  C o u r t  i n  e x e r c i s i n g  

i t s  e q u i t a b l e  j u r i s d i c t i o n  may g r a n t  r e l i e f

a g a i r s  t  f o r f e i t u r e  o f  t h e  c u s t o m a r y  t e n a n c y .

( i i i )  U nder  t h e  g e n e r a l  law  d e n i a l  o f  t h e  l a n d l o r d ’ s

t i t l e  o r  a b r e a c h  o f  any e x p r e s s  c o v e n a n t  p r o v i d i n g  

f o r  r e - e n t r y  as  a c o n s e q u e n c e ,  e n t i t l e s  t h e  l a n d 

l o r d  t o  f o r f e i t  t h e  l e a s e .

( i v )  The l a n d l o r d  must  g i v e  t h e  s t a t u t o r y  n o t i c e  r e l a t i n g  

t o  t h e  b r e a c h  b e f o r e  e x e r c i s i n g  h i s  r i g h t  o f  f o r 

f e i t u r e .

5 .  B u r n t  v ♦ Gray ( l 8 9 l )  2 £ . B .  9 8 .
6 .  T h i s  i s  b e c a u s e  the_  3.892 A ct  was p a s s e d  i n  c o n s e n u e n c e

o f  t h e  d e c i s i o n  i n  B u r n t  v .  G r a y , b a s e d  o n - S . l i  o f  t h e
C . A . 1881..



(v )  The t e n a n t  may, on a p p l i c a t i o n  t o  t h e  c o u r t  o r

i n  d e f e n c e  o f  th e  a c t i o n  b r o u g h t  b y  t h e  l a n d l o r d  

c l a i m  r e l i e f  a g a i n s t  f o r f e i t u r e .

( v $ )  G r a n t i n g  o f  r e l i e f  i s  a t  t h e  d i s c r e t i o n  o f  t h e

C o u r t  b u t  i t  w i l l  n o t  b e  a v a i l a b l e  i n  t h e  E a s t e r n  

o r  N o r t h e r n  R e g io n  o r  i n  t h e  F e d e r a l  T e r r i t o r y  

i f  t h e  b r e a c h  i s  o f  a c o v e n a n t  a g a i n s t  a l i e n a t i o n ;  

i n  t h e  W e s te rn  R e g i o n  i t  c o u l d  be o b t a i n e d  i f  t h e  

a l i e n a t i o n  was made a f t e r  t h e  23r d  l l a r c h ,  1959*

( v i i )  R e l i e f  may b e  g r a n t e d  r e g a r d l e s s  o f  who t h e  l e s s o r  

i s ;  i . e .  w h e t h e r  he i s  a n a t i v e ,  a n a t iv e - c o m m u 

n i t y ,  a c o r p o r a t i o n ,  o r  t h e  G o v e rn o r .

( v i i i )  I n  t h e  R e s t e r n  R e g io n ,  u n d e r - t e n a n t s  may o b t a i n  

r e l i e f  b u t  o n ly  by  h a v i n g  a new e s t a t e  v e s t e d  i n  

them i f  t h e  h e a d - l e a s e  i s  f o r f e i t e d ;  i n  t h e  o t h e r  

R e g io n s  t h e i r  p o s i t i o n  i s  u n c e r t a i n  th o u g h  i t  

seems t o  b e  t h e  same a s  i n  t h e  W e s te rn  R e g i o n .

8 .  N o t i c e  t o  R u i t .

I t  h a s  b e e n  shown above, t h a t  g r a n t  o f  t e n a n c i e s  i n  

c u s to m a r y  law  i s  u s u a l l y  f o r  an  i n d e f i n i t e  p e r i o d  and  

t h s t  e v e n  w here  t h e  t e r m  i s  c e r t a i n  i t s  d u r a t i o n  i s  n o t  

r e c k o n e d  w i t h  t h e  same p r e c i s i o n  as  i n  E n g l i s h  l a w .  V/here 

t h e  l e n g t h  o f  t h e  t e rm  i s  n o t  f i x e d  t h e  l a n d l o r d  may, 

s u b j e c t  t o  t h e  q u a l i f i c a t i o n s  shown b e l o w ,  c l a i m  t h e  l a n d



kio.

b a c k  a t  any  t im e  he  l i k e s ;  s i m i l a r l y  t h e  t e n a n t  may

v a c a t e  a t  h i s  own w i s h  and  d e l i v e r  b a c k  p o s s e s s i o n  t o  t h e  
7g r a n t o r .  B e fo r e  c l a i m i n g  t h e  l a n d  t h e  l a n d l o r d  i s

bound  t o  g i v e  t h e  t e n a n t  s u f f i c i e n t  n o t i c e  t o  q u i t e *  Ko

d e f i n i t e  l e n g t h  b f  n o t i c e  i s  l a i d  down b y  c u s to m a r y  la w ,

t h e  t e s t  i n  e a c h  c a s e  b e i n g  w h e t h e r  t h e  l a n d l o r d  h a s  a c t e d

r e a s o n a b l y  a n d  w h e th e r  he gave  th e  t e n a n t  s u f f i c i e n t  t im e
8t o  remove h i s  b e l o n g i n g s  f rom  t h e  l a n d ,  o r  ,?t o  r e a p

o
t h e  f r u i t s  o f  what he  h a s  a l r e a d y  p l a n t e d ” , v o r  t o  make

a l t e r n a t i v e  a r r a n g e m e n t s  f o r  a new g r a n t *  Thus i n  t h e

Z a r i a  P r o v i n c e ,  once t h e  f a r m i n g  s e a s o n  h a s  s t a r t e d  the

l a n d l o r d  c a n n o t  r e c u e s t  t h e  t e n a n t  t o  q u i t  b u t  must p e r -
10m it  him " t o  c o n t i n u e  t o  f a rm  th e  l a n d  f o r  t h a t  s e a s o n ” *

V.'here t h e  l a n d  i s  g r a n t e d  f o r  t h e  e r e c t i o n  o f  a d w e l l i n g  

h o u se  o r  f o r  any o t h e r  p u r p o s e  w h ich  was i n t e n d e d  t o  l a s t  

f o r  a l o n g  t im e  t h e  l a n d l o r d  c a n n o t  e v i c t  t h e  t e n a n t  o u t  

o f  mere w is h  t o  b r i n g  t h e  g r a n t  t o  an  e n d .  T h i s  i s  b e 

c a u s e  t h e  n a t u r e  o f  t h e  u s e r  shows t h a t  t h e  p a r t i e s  i n -  .

t e n d e d  ( a t  t h e  t im e  o f  t h e  g r a n t )  t h a t  t h e i r  r e l a t i o n s h i p  

s h a l l  c o n t i n u e  i n d e f i n i t e l y  a s  l o n g  as  t h e  t e n a n t  w is h e d  

o r  o b s e r v e d  t h e  c o v e n a n t s  and  c o n d i t i o n s  o f  t h e  g r a n t .  I f

7 .  C o le ,  Z a r i a , p a r a . 27•
8 .  C o le ,  Z a r i a ,  o a r a . 3 1 ( b ) ; A j i s a f e ,  o p . c i t . , p . 9  p a r a  1 3 ( a ) .
9 .  E o l a r i n .  i he Laws and Cus tom s of  E g b a l a n d , I 1 9 3 9 ) ( e h ) ,

p . 8 0 .
10. Co le  Z a r i a , p a r a .  31 ( b ) .



he com mits  a b r e a c h  t h e  l a n d l o r d  c o u l d  a s k  him t o  q u i t  b u t  

t h i s  i s  t e c h n i c a l l y  f o r f e i t u r e  o f  t h e  g r a n t .  I n  c a s e s  o f  

t h e s e  g r a n t s  f o r  a n  I n d e f i n i t e  p e r i o d  t h e  t e n a n t  h i m s e l f  

c o u l d  q u i t  t h e  l a n d . b y  s i m p l y  g i v i n g  t h e  g r a n t o r  a s u f 

f i c i e n t  n o t i c e  o f  h i s  i n t e n t i o n  t o  do so*

V.here t h e  r e l a t i o n s h i p  o f  ..the p a r t i e s  i s  g o v e r n e d  by  

t h e  g e n e r a l  lav / ,  a p e r i o d i c  t e n a n c y  may b e  d e t e r m i n e d  e i t h e r

by t h e  l a n d l o r d  o r  t h e  t e n a n t  s e r v i n g  a p r o p e r 6 n o t i c e  t o
11q u i t ,  e v e n  w i t h o u t  t h e  c o n s e n t  o f  t h e  o t h e r .  The r i g h t s  

o f  t h e  l a n d l o r d  and  t e n a n t  i n  t h i s  r e s p e c t  a r e  e q u a l  and 

c a n n o t  b e  w h i t t l e d  down by  any a g re e m e n t  t o  t h e  c o n t r a r y ,  

' . .h e re ,  h o w ev e r ,  one p a r t y  r e p u d i a t e s  t h e  l a n d l o r d  and  

t e n a n t  r e l a t i o n ,  he  i s  n o t  e n t i t l e d  t o  be  g i v e n  a n o t i c e  

t o  q u i t .  S i m i l a r l y ,  i f  t h e  t e n a n t  ab an d o n s  t h e  p r e m i s e s  

and  t h e  l a n d l o r d  a c q u i e s c e s  i n  t h e  abandonm ent  t h e  n e c e s 

s i t y  f o r  a n o t i c e  t o  q u i t  i s  d i s p e n s e d  w i t h .

V.here n o t i c e  i s  n e c e s s a r y ,  i t s  l e g t h  w i l l  dep en d  on 

t h e  a g re e m e n t  b e t w e e n  t h e  p a r t i e s  b u t  i n  t h e  a b s e n c e  o f  

any  a g re e m e n t  t h e  2 n g ; l i s h  common law  r u l e s  a p p l y .  I f  t h e  

p r e m i s e s  i s  s i t u a t e  i n  an  a r e a  t o  w h ic h  t h e  R e c o v e ry  o f  

P r e m i s e s  O rd in a n c e  a p p l i e s ,  t h e  common law  r u l e s  a r e  e x 

c l u d e d  and  t h e  l e n g t h  o f  n o t i c e  r e q u i r e d  w i l l  b e  t h a t

1 1 .  But a n o t i c e  t o  q u i t  may be  s e r v e d  i n  c a s e s  w here  a 
d e f i n i t e  t e rm  o f  y e a r s  i s  g r a n t e d  i f  t h e  - s e r v i c e  b e  
i n  e x e r c i s e  o f  a n  o p t i o n  t o  d e t e r m i n e  th e  l e a s e ,  a s  
p r o v i d e d  i n  t h e  d e e d :  Doe d .  W arne r  v . ^rown ( l o 0 7 )
8 h a s t ,  165,  Gray  v .  B uyer  ( l 9 2 2 )  2 Ch. 22 .
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12laicL down by t h e  o r d in a n c e .  S . 8 o f  th e  Ordinance l a y s

down i n  t h e  a b s e n c e  o f  any  e x p r e s s  a g r e e m e n t  t o  t h e  co n 

t r a r y  t h e  l e n g t h  o f  t h e  n o t i c e  t o  b e  g i v e n  by  e i t h e r  p a r t y  

s h a l l  b e  a s  f o l l o w s :

u ( a )  i n  t h e  c a s e  o f  a t e n a n c y  a t  w i l l  o r  a w ee k ly  

t e n a n c y ,  a w e e k ’ s n o t i c e ;

( b )  i n  t h e  c a s e  o f  a m o n th ly  t e n a n c y ,  a m o n th ’ s 

n o t i c e ;

( c )  i n  t h e  c a s e  o f  a q u a r t e r l y  t e n a n c y ,  a q u a r t e r ’ s 

n o t i c e ;

( d )  i n  th e  c a s e  o f  a y e a r l y  t e n a n c y ,  h a l f  a y e a r ’ s 

n o t i c e ;  P r o v i d e d  t h a t  i n  t h e  c a s e  o f  a y e a r l y  

t e n a n c y  t h e  t e n a n c y  s h a l l  n o t  e x p i r e  b e f o r e  t h e  

t im e  when any  c r o p s  g ro w in g  on t h e  l a n d ,  t h e  s u b 

j e c t  o f  t h e  t e n a n c y ,  w o u ld  i n  t h e t o r d i n a r y  c o u r s e  

b e  t a k e n ,  g a t h e r e d ,  o r  r e a p e d  i f  s u c h  c r o p s  were  

c r o p s  w h ic h  a r e  n o r m a l l y  r e a p e d  w i t h i n  one y e a r  

o f  dada t ing  a n d  s u c h  p l a n t i n g  was done by  t h e  

t e n a n t  p r i o r  t o  t h e  g i v i n g  o f  t h e  n o t i c e .

11 ( 2 )  The n a t u r e  o f  t h e  t e n a n c y  s h a l l ,  i n  t h e  a b s e n c e  o f  

any  e v i d e n c e  t o  t h e  c o n t r a r y ,  b e  d e t e r m i n e d  by  r e f e r e n c e  

t o  t h e  t i m e  when t h e  r e n t  i s  p a i d  o r  d e m a n d e d . ’'

W h e th e r  t h e  O rd in a n c e  o r  t h e  common law  r u l e s  a p p l y ,

1 2 .  A c t u a l l y  t h e  p r o v i s i o n s  o f  t h e  O r d in a n c e  a r e  s im p ly  
s t a t u t o r y  i n t r o d u c t i o n  o f  t h e  E n g l i s h  common law  
r u l e s .
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th e  n o t i c e  must "be g i v e n  "by t h e  l e s s o r  or, someone whom 

he a u t h o r i s e d  t o  a c t  a s  h i s  a g e n t*  ^hus  where  t h e  s o n  

o f  a l e s s o r ,  p u r p o r t e d  t o  d e t e r m i n e  t h e  t e n a n c y  b y  a l e t 

t e r ,  t h e  l e t t e r  m aking no m e n t io n  o f  t h e  l e s s o r  who l a t e r  

r e - e n t e r e d ,  C a r e y ,  h e l d  t h a t  t h e  t e n a n c y  was n o t

p r o p e r l y  t e r m i n a t e d  a n d ,  t h e r e f o r e ,  t h a t  t h e  l e s s o r  was
13l i a b l e  t o  t h e  t e n a n t  i n  t r e s p a s s *

The onus i s  on t h e  p e r s o n  s e r v i n g  t h e  n o t i c e  t o  p r o v e

t h a t  t h e  t e n a n c y  h a s  b e e n  p r o p e r l y  d e t e r m i n e d  ^  and  t h a t

t h e  p e r s o n  who p u r p o r t e d  t o  a c t  on h i s  b e h a l f  was h i s  d u ly
15

a u t h o r i z e d  ag e n t*  I f  s u c h  a g e n t  i s  a s o l i c i t o r ,  he  

must b e  a u t h o r i z e d  i n  w r i t i n g  t o  s e r v e  t h e  s t a t u t o r y  n o 

t i c e  t o  q u i t  r e q u i r e d  b y  t h e  R e c o v e ry  o f  P r e m i s e s  O r d i -
16n a n c e ,  o t h e r w i s e  t h e  n o t i c e  w i l l  be  i n v a l i d .

A r i g h t  o f  o cc u p a n c y  g r a n t e d  i n  IT o r th e r  N i g e r i a  u n d e r

t h e  Land T e n u re  haw i s ,  i n  s u b s t a n c e ,  a l e a s e  and  i t  c a n

o n ly  be  d e t e r m i n e d  by  r e l o c a t i o n .  I t s  r e v o c a t i o n  i s  a

s t a t u t o r y  a c t  w h ic h  c o u l d  n o t ,  i n  v ie w  o f  S .U 7 ( 2 )  ( a )
17o f  t h e  I n t e r p r e t a t i o n  O r d i n a n c e  , be  s i g n i f i e d  by  an

1 Pa d m i n i s t r a t i v e  o f f i c e r  on b e h a l f  o f  t h e  R e s i d e n t .  I f  i t

i s  n o t  v a l i d l y  r e v o k e d  p r o c e e d i n g s  f o r  r e c o v e r y  o f  p o s s e s -
18s i o n  c a n n o t  be  commenced. I n  a b s e n c e  o f  any  e x p r e s s

13* Ba.sh.ua v> u d u n s i  & a n o r .  ( 19BO) 15 R . h . R . 1 0 7 #
1 4 .  O laoye  v .  M. & K. (1 9 4 9 )  19 N .L .R .  5 9 .
15* B ashua  v .  Q d u n s i , s u p r a .
1 6 .  Ayiwoh v .  A korede  (1 9 5 1 )  20 R .L .R . i i .
17* C ap . 9 ^  o f  Laws o f  iNi g e r i a ,  19^8 ;  now C a p . 89 o f  1958

e d i t i o n ,  3 . 5 6  (2 )  ( a ) .
1 8 .  P l a t  l : a fj i .yagbe  v .  A -  G- & o r  s .  (1 9 5 7 )  N .N .L .R .1 5 8 .
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p r o v i s i o n s  i n  th e  c e r t i f i c a t e  o f  occupancy ,  the  l e n g t h  o f
19n o t i c e  o f  r e v o c a t i o n  must  d e p e n d  on t h e  common law  r u l e s ,

i n  a s  much as  t h e  R e o v e ry  o f  ^ r e m i s e s  Ordinance d o es  n o t  ■

a p p l y ;  i t  w i l l  h e  s u f f i c i e n t  i f  t h e  n o t i c e  i s  a b s o l u t e ,

d e f i n i t e  and  u n e q u i v o c a l  i n  c h a r a c t e r  so  t h a t  i t  c a n n o t

h e  m i s u n d e r s t o o d  b y  t h e  p e r s o n  t o  whom i t  i s  g i v e n  t h a t

p o s s e s s i o n  o f  a l l  t h e  d em ised  p r e m i s e s  i s  t o  h e  d e l i v e r e d
20up a t  t h e  p r o p e r  t im e* The n o t i c e  may s t a t e  t h e  e x a c t

d a t e  on  w h ich  th e  t e n a n t  i s  t o  q u i t ;  i f  s u c h  d a t e  i s  

s t a t e d ,  i t  must  h e  t h e  c o r r e c t  one o t h e r w i s e  t h e  n o t i c e  

w i l l  h e  inv a l id ."* '  To h e  v a l i d ,  t h e  n o t i c e  must  e x p i r e
20on and  w i t h  t h e  l a s t  day o f  some p e r i o d  o f  t h e  t e n a n c y .

I t  i s  f o r  t h e  p e r s o n  s e r v i n g  t h e  n o t i c e  t o  p r o v e  t h e  n a t u r e
9

o f  t h e  t e n a n c y  t h e  p e r i o d ,  a n d  what  t im e  i t  ends .* - A 

l e t t e r  w h ich  s i m p l y  t e r m i n a t e s  t h e  t e n a n c y  w i l l  he  u s e l e s s  

a s  e v i d e n c e  o f  t h e s e  f a c t s  i f  t h e  w r i t e r  c a n n o t  p ro v e  

them  b e f o r e  t h e  c o u r t .  I n  c a s e  o f  a m o n th ly  t e n a n c y ,  f o r  

e x a m p le ,  i t  must h e  p r o v e d  w hat  p e r i o d  c o n s t i t u t e s  t h e  

m on th ,  i . e .  w h e t h e r  t h e  p e r i o d  b e g a n  w i t h  t h e  1 0 t h  day  

o f  one month and  r a n  t i l l  t h e  9 t h  day o f  t h e  n e x t  o r

1 9 .  Bgbemena  v .  Onyekwun (1 9 5 2 )  20 ^ .L .R . I G O .
2 0 .  K a l e n d e r i a n  % o s .  v .  ^ i l l a d  Nahum (1 9 5 5 )  1 f . A . L . R . 1 8 ,  

( G h a n a ) ,  h u t  t h e  p r i n c i p l e  i s  t h e  sam e .  c f .  A c k la n d
v .  - ^ u t le y  ( l o 3 9 )  9A & E .8 7 9 ;  Page v .  g o o re  { 1850)
Q.R. FBI-!-. S id e h o th a m  v .  H o l l a n d T l o 9 5 ) 378;  
B a t h avon  I? .B.C. v .  C a r l i l e  T l 9 5 8 ) l j f • B• 1 •

1 .  Doe d .  f u r r e l l  v .  m i l  wand ( l c 3 S )  3 & W. 328;
P r e c i ous v .  R e e d i e ( 1 9 2 ^ )  21 L .B .  II4.9 

2• Q la o y e v .  M. & K• ,  s u p r a ♦



475.

w h e t h e r  i t  ‘b e g a n  w i t h  t h e  f i r s t  day  and  r a n  t i l l  t h e  

l a s t  d ay  o f  t h e  month* I f  t h e  t e n a n c y  ru n s  f ro m  t h e  

b e g i n n i n g  t o  the .  en d  o f  a m onth ,  t h e n  t h e  m o n th Ts n o t i c e  

m ust  be  d a t e d  and s e r v e d  a t  l e a s t  one day b e f o r e  t h e  b e -  

g i n n i n g  o f  t h e  month t o  e x p i r e  a t  t h e  end  o f  t h e  month* 

Thus a n o t i c e  t o  d e t e r m i n e  a m o n th ly  t e n a n c y  a t  t h e  e n d  

o f  ( s a y )  J u n e ,  m ust  b e  d a t e d  and  se rved ,  n o t  l a t e r  t h a n  

3 1 s t  h a y ,  t o  e x p i r e  on 3 0 t h  J u n e . ^  I f  i t  i s  d a t e d  and  

s e r v e d  ( s a y )  on 1 0 t h  May t o  e x p i r e  on t h e  2 9 t h  J u n e ,  t h e  

n o t i c e  w i l l  b e  i n v a l i d  a l t h o u g h  t h e  i n t e r v a l  b e t w e e n  i t s  

s e r v i c e  and e x p i r a t i o n  i s  much more t h a n  a m on th .  The 

same p r i n c i p l e  a p p l i e s  t o  t h e  s e r v i c e  and e x p i r a t i o n  o f  

t h e  h a l f  y e a r ’ s n o t i c e  r e p a i r e d  t o  d e t e r m i n e  a y e a r l y  

t e n a n c y .® 1

T h e r e  t h e  p a r t i e s  h av e  made an  e x p r e s s  ag re e m e n t  

r e l a t i n g  t o  t h e  l e n g t h  o f  n o t i c e  t o  q u i t ,  8*8 o f  t h e  Re

c o v e r y  o f  P r e m is e s  O rd i n a n c e  i s  e x c l u d e d  an d  th e  n o t i c e

3 .  T h i s  o b v i a t e s  any d o u b t ;  i f  d a t e d  and  s e r v e d  a t  t h e  
f i r s t  day o f  t h e  m onth  t o  e x p i r e  a t  t h e  m o n th -en d  t h e
n o t i c e  may s t i l l  b e  v a l i d  u n l e s s  th e  a g r e e m e n t  r e q u i r e s
one c l e a r  m o n th ’ s n o t i c e  •v/hens t h e  s t a t e m e n t  w i l l  
s t r i c t l y  a p p l y .  A n o t i c e  may be  e x p r e s s e d  i n  g e n e r a l  
t e r m s ;  s o ,  i n  t h e  c a s e  o f  a y e a r l y  t e n a n c y  th e  l e s s e e  
c o u l d  b e  r e q u i r e d  t o  q u i t  " a t  t h e  e x p i r a t i o n  o f  th e  
c u r r e n t  y e a r  o f  t h e  t e n a n c y  w h ic h  s h a l l  e x p i r e  n e x t  a f 
t e r  t h e  e n d  o f  one h a l f  y e a r  f rom  t h e  d a t e  h e r e o f ” .
A n o t i c e  i n  s u c h  g e n e r a l  t e rm s  does  n o t ,  o f  c o u r s e ,  r e 
l i e v e  t h e  l a n d l o r d  o f  p r o v i n g  t h e  n a t u r e  o r  p e r i o d  o f  
commencement o f  t h e  t e n a n c y :  O laoye  v .  M.£ K, s u p ra *

4 .  f a s a k i  v* f a b i a n  (1 9 5 7 )  N .N .L .R .1 2 ,  w here  S m i t h , ^ h e l d
t h a t  a h a l f  y e a r ’ s n o t i c e  s e r v e d  on 1 s t  S e p te m b e r  t o
e x p i r e  on 2 9 t h  F e b r u a r y ,  1956 ,  was s h o r t  b y  one day 
an d ,  t h e r e f o r e ,  i n v a l i d *
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must h e  s e r v e d  i n  a c c o r d a n c e  w i t h  t h e  t e r m s  of' t h e  a g r e e 

ment* Where t h e  O r d i n a n c e  a p p l i e s ,  on t h e  d e t e r m i n a t i o n  

o f  t h e  t e n a n c y  e i t h e r  h y  e f f l u x i o n  o f  t im e  o r  e x p i r a t i o n  

o f  a v a l i d  n o t i c e  t o  q u i t ,  t h e  l a n d l o r d  m u s t ,  t o  r e c o v e r  

t h e  p r e m i s e s ,  s e r v e  t h e  t e n a n t  a n o t i c e  i n  Form E o f  

S c h e d u l e  A. ^ u c h  n o t i c e  must  h e  s e v e n  c l e a r  d a y s ’ n o t i c e :  

h o t h  t h e  day o f  the s e r v i c e  and  day o f  e x p i r a t i o n  a r e  

E x c l u d e d .  Thus a l a n d l o r d  who s e r v e s  s u c h  a n o t i c e  on 

( s a y )  t h e  3 r d  day  o f  t h e  month  must a l l o w  a l l  t h e  d a y s ,  

f rom t h e  h t h t o  t h e  1 0 t h  i n c l u s i v e ,  t o  e x p i r e  b e f o r e  he 

c o u l d  h e  e n t i t l e d  t o  a p p l y  t o  t h e  c o u r t  f o r  a p l a i n t  o r  

w r i t .  I n  s u c h  a c a s e  t h e  e a r l i e s t  day  on w h ich  he c o u l d  

a p p l y  w i l l  h e  t h e  1 1 t h  day o f  t h e  m o n th .  I f  t h e  p l a i n t

o r  w r i t  he  i s s u e d  on t h e  1 0 t h  t h e  a c t i o n  w i l l  be p r e m a t u r e
5

and  t h e  p r o c e e d i n g s  w i l l  h e  n u l l  and  v o i d  l i k e  c a s e s

w here  a n  i n v a l i d  n o t i c e  t o  q u i t  was s e r v e d .  ^

S e r v i c e  o f  n o t i c e s  t o  n u i t  s h o u l d  he  p e r s o n a l  h u t

i f  t h e r e  i s  e v i d e n c e  t h a t  a t t e m p t s  t o  s e r v e  t h e  t e n a n t

i n  p e r s o n  h a s  h e e n  f r u i t l e s s ,  t h e  n o t i c e  w i l l  he  deemed

p r o p e r l y  s e r v e d  i f  i t  i s  p o s t e d  on some c o n s p i c u o u s  p a r t
7o f . t h e  p r e m i s e s  o c c u p i e d  hy  t h e  t e n a n t .  I n  c a s e s

3 .  C h in w e te  v .  A m issah  (1 9 5 7 )  L . L . R . I . ,  H uhhard ,  J .
6 .  O v e le d u n  v . Shomo.ve (1 9 6 0 )  TV .^ .L .R .126 .
7* Sunmonu v .  Onayemi ( l 9 5 5 )  21 a t  p p .  MS-7;

R e c o v e ry  o f  -^ rem ises  O r d i n a n c e ,  S . 2 $ .



g o v e r n e d  "by t h e  R e c o v e ry  o f  ^ r e m i s e s  O r d i n a n c e ,  i f  on t h e  

e x p i r a t i o n  o f  t h e  n o t i c e  t o  q u i t  and  t h e  s e v e n  d a y s 1 

n o t i c e  o f  i n t e n t i o n  t o  r e c o v e r  p o s s e s s i o n ,  an  o r d e r  t o  

i s s u e  a p l a i n t  o r  w r i t  i s  g r a n t e d  by  t h e  M a g i s t r a t e  

o r  t h e  H igh C o u r t  as  t h e  c a s e  may b e ,  t h e  t e n a n t  c a n n o t
g

a p p e a l  a g a i n s t  s u c h  o r d e r  ; t h e  o n l y  c o u r s e  op en  t o  him

i s  t o  oppose  t h e  o r d e r  f o r  p o s s e s s i o n  d u r i n g  t h e  t r i a l

o f  t h e  a c t i o n .

i n  t h e  p r i n c i p l e s  o f  common la w ,  an  I n v a l i d  n o t i c e

t o  q u i t ,  e v e n  i f  a s s e n t e d  t o  b y  b o t h  p a r t i e s ,  w o u ld  n o t
9

m  any  c i r c u m s t a n c e s  p u t  an  en d  to'; t h e  t e n a n c y .  The

p o s i t i o n  h a s  b e e n  a l t e r e d  s i n c e  t h e  f u s i o n  o f  law  and

. e q u i t y  l a i d  down by  t h e  ^ i g h  ^ o u r t  Laws, a p r o m is e

by  a l a n d l o r d  o r  a t e n a n t  t o  a c c e p t  a n  i n v a l i d  n o t i c e  as

a good  one w i l l  b e  b i n d i n g  i f  i t  was i n t e n d e d  t o  b e  a c t e d

u p o n  and  was i n  f a c t  a c t e d  upon  by  t h e  o t h e r  p a r t y . ^

U n l e s s  t h e r e  i s  a w a i v e r , " ^  once  a v a l i d ,  n o t i c e  t o

P d u n s i  v . A1 a k i , j a  (19^1-7) IS  N .L .R .  l h l .
9* f o e  d .  Hu d d l e s t on v .  J o h n s o n  (1 8 2 5 )  M’C l e l  & Y, l l f l .  
id  / ' J o h n s t o n e  v v  I h d d l e s t o n e  ( 1 8 2 5 '  *+ B. & C. 922.

10. V / a l l i s  v .  Remark ( l 9 5 l l  2 T .L .R .  222 a t  p . 227 .
1 1 . A " w i t h d r a w a l "  o r  "’w a i v e r "  o f  t h e  n o t i c e  m ust  i e  w i t h  

t h e  e x p r e s s  o r  i m p l i e d  c o n s e n t  o f  b o t h  p a r t i e s .  i f  
t h e  w i t h d r a w a l  t a k e s  p l a c e  a f t e r  t h e  e x p i r a t i o n  o f  
t h e  n o t i c e  a n  i n f e r e n c e  w i l l  be  draw n t h a t  a new t e 
n a n c y  h a s  b e e n  c r e a t e d  e v e n  i f  i t s  t e r m s  a r e  t h e  same 
a s  t h o s e  o f  t h e  e x p i r e d  l e a s e .  V-aiver may b e  p r o v e d  
b y  t h e  f a c t  t h a t  t h e  Ha n a i o r d  a c c e p t e d  r e n t  o r  l e v i e d  
d i s t r e s s  a f t e r  t h e  e x p i r a t i o n  o f  t h e  n o t i c e  t o  q u i t  
b u t  i t  must  b e  shown t h a t  t h e  r e n t  was a c c e p t e d  w i t h  
t h e  i n t e n t i o n  o f  c o n t i n u i n g  t h e  r e l a t i o n s h i p .  A new 
r e l a t i o n s h i p  i s  n o t  b r o u g h t  i n t o  e x i s t e n c e  b y  t h e  mere 
f a c t  t h a t  a n  i n d u l g e n t  l a n d l o r d  a l l o w e d  t h e  t e n a n t  t o  
r e m a i n  u p o n  t h e  p r e m i s e s  o r  t h a t  he  f a i l e d  t o  b r i n g  
p r o c e e d i n g s  s o o n  a f t e r  t h e  n o t i c e  e x p i r e d ,  i f  t h e r e  i s  
n o n o t h e r  e v i d e n c e  t h a t  t h e  t e n a n c y  was i n t e n d e d  t o  b e  
r e n e w e d .



q u i t  h a s  e x p i r e d ,  t h e  r e l a t i o n s h i p  b e t w e e n  th e  p a r t i e s  

w i l l  come t o  end  a u t o m a t i c a l l y  a n d  t h e  no rm a l  i n c i d e n t s  

o f  d e t e r m i n a t i o n  w i l l  f o l l o w .

9* C o m pu lso ry  A c q u i s i t i o n .

The r e l a t i o n s h i p  o f  l a n d l o r d  and t e n a n t  may h e  b r o u g h t

t o  an  end  a g a i n s t  t h e  w is h  o f  t h e  p a r t i e s ,  by  t h e  p r e m i s e s
12b e i n g  c o m p u l s o r i l y  a c q u i r e d .  I n  d o u t h e r n  N i g e r i a  t o

w h ic h  t h e  P u b l i c  Pands  A c q u i s i t i o n  O rd in a n c e  a p p l i e s ,  t h e

G o v e r n o r - G e n e r a l  o r  th e  G o v e rn o r  o f  a R e g io n  ( a s  t h e  c a s e

may b e )  i s  a u t h o r i z e d  t o  a c q u i r e  c o m p u l s o r i l y  any l a n d
13w h ic h  i s  r e q u i r e d  f o r  p u b l i c  p u r p o s e s .  I n  t h e  E a s t e r n  

and  W e s te r n  R e g i o n s . a s  w e l l  as  i n  t h e  F e d e r a l  T e r r i t o r y  a 

l o c a l  a u t h o r i t y  may, s u b j e c t  t o  o b t a i n i n g  t h e  n e c e s s a r y  

m i n i s t e r i a l  c o n s e n t ,  a c q u i r e  c o m p u l s o r i l y  any  l a n d  w h ich  

i s  r e q u i r e d  f o r  l o c a l  g o v ernm en t  p u r p o s e s . I n  t h e  

N o r t h e r n  R e g io n  th e  M i n i s t e r  may r e v o k e  a r i g h t  o f  o c 

c u p a n cy  f o r  "g o o d  c a u s e "  w h ic h  i n c l u d e s  r e q u i r e m e n t  o f

t h e  l a n d  by  t h e  Government o f  N o r t h e r n  N i g e r i a  o r  by a
15n a t i v e  a u t h o r i t y  i n  N o r t h e r n  N i g e r i a .

Whenever  i t  i s  r e s o l v e d  t h a t  l a n d  i s  r e q u i r e d  f o r

1 2 .  i . e .  t h e  E a s t e r n  and W e s te r n  R e g i o n s ,  and t h e  F e d e 
r a l  T e r r i t o r y  o f  L a g o s .

13• P u b l i c  P an d s  A c q u i s i t i o n  O r d i n a n c e ,  S . 3 ( l ) *
1 ^ .  Lagos  L o c a l  Governm ent Gr( ĵ_n a n c e ,  S . 150 .

E .R .  L o c a l  G o v t .  Law, No. 26 o f  1955* 3 .187*

15* Land T e n u re  ^aw, S .3U (2 )  ( c ) .



p u b l i c  p u r p o s e s ,  n o t i c e  o f  i n t e n t i o n  t o  a c q u i r e  i t  com pul

s o r i l y  w i l l  be  g i v e n  t o  " t h e  p e r s o n s  i n t e r e s t e d  o r  c l a i m i n g

t o  b e  i n t e r e s t e d  i n  s u c h  l a n d s ,  o r  t o  t h e  p e r s o n s  e n t i t l e d
l 6by  t h i s  O rd in a n c e  t o  s e l l  o r  co nvey  t h e  s a m e . ” A l th o u g h

no s p e c i f i c  m e n t i o n  i s  made o f  l a n d l o r d s  o r  t e n a n t s ,  t h e y  

a r e  u n d o u b t e d l y  11 t h e  p e r s o n s  i n t e r e s t e d ” ^.f th e  l a n d  t o  b e  

a c q u i r e d  h a s  a l r e a d y  b e e n  l e a s e d .  The s p e c im e n  co n v e y a n c e  

o f  l a n d  i n  f e e  s i m p l e  ( i n  th e  S c h e d u le  t o  t h e  O r d i n a n c e )  

s u g g e s t s  t h a t  t h e  d e e d  o f  t r a n s f e r  i s  t o  b e  made o n l y  by  

t h e  a b s o l u t e  ow ner .  E ven  i f  s u c h  c o n v e y a n c e  i s  e f f e c t i v e  

t o  d e s t r o y  t h e  t e n a n t ’ s i n t e r e s t  i n  t h e  l a n d ,  i t  i s  s u b 

m i t t e d  t h a t  i t  was n o t  t h e  i n t e n t i o n  o f  t h e  l e g i s l a t u r e

t h a t  t h e  t e n a n t  s h o u l d  go u n c o m p e n s a te d  and  t h e r e f o r e  
17b o t h  he  and  t h e  l a n d l o r d  a r e  r e s p e c t i v e l y  e n t i t l e d  t o

a m o ie ty  o f  t h e  p u r c h a s e  p r i c e  s u b j e c t  t o  t h e  v a l u e  o f
ISt h e i r  r e s p e c t i v e  i n t e r e s t s „i n  t h e  lan d *  Once t h e  c o n -

16 .  P u b l i c  L a n d s - ,A c .q u } .s i t ib n (O rd in a n c e ,  3 . 5 .
1 7 .  The C h h i rm an ,  L . L . b . B .  N A n o r .  v .  Summonu (1 9 3 7 )  3 

Yv.A.C.A. 143 •
18 .  I n  K o d i l i n y e  v .  .ana togu  (1 9 3 3 )  1 " • L . R .  23l> t h e  P .O .  

l e f t  u n d e c i d e d  t h e  n a t u r e  o f  r i g h t s  a c q u i r e d  by  p e r 
s o n s  i n  o c c u p a t i o n  o f  l a n d  e i t h e r  w i t h  t h e  c o n s e n t
o r  a c q u i e s c e n c e  o f  t h e  owners  and  i n  Nwangwn & o r s . 
v .  Nzekwu & o r s . (1 9 5 7 )  2 P . N . L . R . 3 6 . t h e  F e d e r a l  
Supreme C o u r t  d e c i d e d  on t h e  b a s i s  o f  t h e  a g r e e m e n t  
b e t w e e n  t h e  p a r t i e s  t h a t  t h e  a b s o l u t e  owner o f  t h e  
l a n d  u n d e r  d i s p u t e  was s o l e l y  e n t i t l e d  t o  t h e  p r e 
mium p a i d  by  a c o r p o r a t i o n  i n  r e s p e c t  o f  a l e p s e  o f  
l a n d  c o n s e n t e d  t o  by  b o t h e t h e  owner and  t h e  o c c u p i e r ,  
t o  t h e  e x c l u s i o n  o f  t h e  o c c u p i e r .  N o t h i n g  i n  t h e s e  
two c a s e s ,  h o w e v e r ,  i n d i c a t e s  t h a t  i n  t h e  a b s e n c e o f  
a n  a g r e e m e n t  a l a n d - o w n e r  c o u l d  c l a i m  a l l  t h e  compen
s a t i o n  t o  t h e  e x c l u s i o n  o f  an  o c c u p i e r .  N o rm a l ly  t h e  
l a n d l o r d ’ s s h a r e  o f  t h e  c o m p e n s a t io n  s h o u l d  b e  c a l -  
o l a t e d  a c c o r d i n g  t o  t h e  v a l u e  o f  h i s  r e v e r s i o n  w h i l s t  
t h e  t e n a n t ’ s m o ie ty  w i l l  b e  b a s e d  on t h e  v a l u e  o f  h i s  
l e a s e ;  s e e  t h e  C h a i rm a n .  L .E .D .B .  & a n o r .  v .  Sunmonu, 
s u n r a .



v e y a n c e  i s  e x e c u t e d  i n  t h e  p r o p e r  m a n n e r ,  t h e  i n t e r e s t s  o f  

t h e  l a n d l o r d  and t e n a n t  a r e  d e s t r o y e d  and t h e  r e l a t i o n s h i p  

b e t w e e n  them a u t o m a t i c a l l y  comes t o  an  e n d ,  e v e n  i f  t h e  

q u e s t i o n  o f  t h e i r  p r o p o r t i o n a t e  s h a r e  o f  t h e  c o m p e n s a t i o n  

may h a v e  t o  be  d e c i d e d  u n d e r  S . 10 o f  t h e  O r d i n a n c e .

INCIDENTS■OF DETERMINATION.

1 .  D e l i v e r y  o f  P o s s e s s i o n .

I n  n a t i v e  lav/ and  cus tom  once a g r a n t  h a s  d e 

t e r m i n e d  e i t h e r  b y  e f f l u s i o n  o f  t im e  o r  by  e x p i r a t i o n  o f  

a n o t i c e  t o  q u i t ,  i t  becomes t h e . d u t y  o f  t h e  t e n a n t  t o  d e 

l i v e r  b a c k  p o s s e s s i o n  o f  t h e  l a n d  t o  t h e  g r a n t o r .  T h is  

g e n e r a l  r u l e  i s  s u b j e c t  t o  some l o c a l  m o d i f i c a t i o n  a c c o r 

d i n g  t o  t h e  cu s to m  o f  t h e  p a r t i c u l a r  a r e a .  I n  t h e  K agora  

a r e a  o f  Z a r i a  P r o v i n c e ,  f o r  eTrample, i f  a man was a l l o w e d  

t o  b u i l d ,  a h o u s e  on f a r m l a n d  o f  w h ich  he was a t e n a n t ,  he 

was b y  cu s to m  e n t i t l e d  t o  c o n t i n u e  f a r m i n g  f o r  one s e a s o n  

a f t e r  he  h a s  rem oved  h i s  h o u s e .  T h is  was done i n  o r d e r  t o  

c o m p e n sa te  him f o r  th e  m a n u r in g  w h ic h  t h e  l a n d  must  have

r e c e i v e d . ^  I n  t h e  K a c h ia  d i s t r i c t  o f  t h e  same p r o v i n c e ,
20t h i s :  : .period o f  g r a c e  i s  two y e a r s ,  n o t  one .  On t h e

1 9 .  C o l e ,  Z a r i a ,  p a r a .  3 1 ( c ) .
2 0 .  C o l e ,  i b i d . ,■ p a r a  66 .



e x p i r a t i o n  o f  s u c h  p e r i o d  o f  g r a c e ,  i f  an y ,  t h e  l a n d l o r d  

may r e t a k e  p o s s e s s i o n , '  i f  n e e d  he  b y  u s e  o f  r e a s o n a b l e  

f o r c e  b e c a u s e  i n  c u s to m a r y  j u r i s p r u d e n c e  t h e  t e n a n t  who 

w i l f u l l y  c o n t i n u e s  i n  p o s s e s s i o n  a f t e r  t h e  d e t e r m i n a t i o n  

o f  h i s  g r a n t  i s  a t r e s p a s s e r  and  c a n n o t  hope t o  g e t  t h e  

a s s i s t a n c e  o f  h i s  r e l a t i v e s  o r  f r i e n d s .

I f  t h e  l a n d l o r d  p r e f e r r e d  t o  b r i n g  an  a c t i o n  a g a i n s t  

h i s  t e n a n t  who h o l d s  o v e r  i t  was f o r  t h e  c u s to m a r y  t r i 

b u n a l  t o  examine t h e  m e r i t s  o f  t h e  c a s e  and  d e c i d e  on 

w h e t h e r  t h e  t e n a n t  w o u ld  g i v e  up p o s s e s s i o n  and  i f  s o  a t  

what  t i m e ,  o r  w h e t h e r  he s h o u l d  c o n t i n u e . . i n  o c c u p a t i o n  and  

on w hat  t e rm s  he s h o u l d  do s o .

V.here t h e  r e l a t i o n s h i p  b e t w e e n  t h e  p a r t i e s  i s  r e g u l a 

t e d  by  t h e  g e n e r a l  law ,  t h e  r u l e s  o f  E n g l i s h  law  a p p l y  

b u t  w i t h  some m o d i f i c a t i o n s .  U nder  t h i s  r u l e ,  t h e  l e s s e e  

i s  u n d e r  an  i m p l i e d  o b l i g a t i o n  t o  d e l i v e r  up  p e a c a b l e  and 

q u i e t  p o s s e s s i o n  o f  t h e  p r e m i s e s  w i t h  a l l  l a n d l o r d ’ s f i x 

t u r e s ,  a t  t h e  e x p i r a t i o n  o f  t h e  t e r m .  He must  e j e c t  a l l  

s u b - t e n a n t s  i n  o r d e r  t o  g i v e  t h e  l e s s o r  p e a c e a b l e  p o s s e s 

s i o n .  I f  he  i s  i n  b r e a c h  o f  t h i s  o b l i g a t i o n  t h e  l a n d l o r d
1

i s  e n t i t l e d  t o  r e c o v e r  a l l  damages s u s t a i n e d  i n c l u d i n g

1 .  T h is  w i l l  i n c l u d e  r e n t  p a y a b l e  t h r o u g h o u t  t h e  p e r i o d  t h a t  
t h e  l a n d l o r d  was k e p t  o u t " o f  p o s s e s s i o n ,  c a l c u l a t e d  a t  
t h e  c u r r e n t  m a rk e t  v a l u e  o f  t h e  p r e m i s e s ;  i t  w i l l  a l s o  
i n c l u d e  any o t h e r  damages a r i s i n g  o u t  o f  t h e  b r e a c h ,  
e . g .  c l a i m s  by  a t h i r d  p a r t y , t o  whom t h e  l a n d l o r d  h a s  
l e t  t h e  p r e m i s e s  b u t  c a n n o t  p u t  i n t o  p o s s e s s i o n  b e c a u s e  
o f  t h e  t e n a n t ’ s b r e a c h :  s e e ■B ram ley  v .  C h e s t e r t o n
(1 8 5 7 )  2 C .B .  ( N . S . ) 592 .



1:82.

2the cost of ejecting the sub-tenants• l“
The o b l i g a t i o n  o f  th e  t e n a n t  t o  g i v e  up  p o s s e s s i o n  a t

th e  end of' t h e  te rm  i s  o v e r - r i d d e n  by  t h e  p r o v i s i o n s  o f  t h e
3 3Recovery  o f  ■‘■rem ises  O rd in an ce  i n  c a s e s  where  t h a t  O rd in a n c e

or th e  R en t  R e s t r i c t i o n s  ur d i n a r c e  ^ a p p l i e s *  u o r e o v e r ,  ;

i f  the  p a r t i e s  have  e n t e r e d  i n t o  an  a g re e m e n t  t o  t h e  co n 

t r a r y ,  p o s s e s s i o n  n e e d  n o t  be  d e l i v e r e d  on t h e  d e t e r m i 

n a t i o n  o f  t h e  tenancy*

A l a n d lo r d ,  e n t i t l e d  t o  p o s s e s s i o n  may r e - e n t e r-C  to

) |
p e a c e a b ly ;  i f  he e n t e r s  i n  a manner l i k e l y  t o  c a u s e  a 

b r e a c h  o f  t h e  p e a c e ,  he w i l l  be g u i l t y  o f  m isd em e an o u r  and
5

l i a b l e  t o  im p r i s o n m e n t  f o r  one y ea r*  I t  i s  i m m a t e r i a l
5

w h e th e r  he i s  e n t i t l e d  t o  e n t e r  th e  l a n d  o r  n o t*  ■ Once 

th e  l a n d l o r d  h a s  o b t a i n e d  p o s s e s s i o n  h e  c o u l d  f o r c i b l y  r e 

s i s t  t h e  t e n a n t*  s a t t e m p t  t o  r e - e n t e r .  Z ven  i f  t h e  l a n d 

l o r d  e n t e r e d  f o r c i b l y  and t h e r e b y  becomes l i a b l e  t o  b e  p r o 

s e c u t e d  c r i m i n a l l y ,  i t  i s  s u b m i t t e d  t h a t  t h e  t e n a n t  h a s  no 

c i v i l  remedy a g a i n s t  him and he c o u l d  c o n t i n u e  t o  k e e n  t h e  

p o s s e s s io n  so  o b t a i n e d .  ^

2. For  f u r t h e r  e x n l a n a t i o n  s e e  A o o d f a l l ,  o p * c i t  *, 2 6 t h  e d .
p p . 1091- 2 .

3* See c h a n t e r  3 b e lo w ,  
ij-. c f .  A d e le  v .  Oyekan.
3* C r i m i n a l  Code ur a i n a n c e , F o .1 5  o f  1916* now C a p .h 2  o f  

1938, 0 . 8I .  " A e s c e a b le  p o s s e s s i o n "  u n d e r  t h e  - n o t i o n  
does n o t  mean u n c h a l l e n g e d  p o s s e s s i o n :  The C o m m iss io n e r
o f  F o l i c e v .  A i l e r u  A o r s .  (1958)  Z .N .L .R .  1 0 3 .

6 .  i f  t h e  t e n a n c y  h as  n o t  b e e n  p r o p e r l y  t e r m i n a t e d  t h e  
l a n d l o r d *  s e n t r y  w i l l  be w ro n g f u l  an d  he c o u l d  b e  s u e d  
i n  t r e s p a s s :  Bashua v . Odunsi  A a n o r . (19U-0) 1 3 .U .L .R .
107; Ayiwoh. v ,  Akorede (19 5 1 )  20 rj.h .R .U *



I n  c u s to m a ry  law  a l a n d l o r d  whose t e n a n t  u n l a w f u l l y

c o n t i n u e s  t o  occu p y  th e  l a n d  g r a n t e d  a f t e r  t h e  t e r m  h a s

e x p i r e d  may a d o p t  t h e  c u s to m a r y  m ethod  o f  " c l o s i n g "  t h e

l a n d  t o  t h e  t e n a n t  t h e r e b y  f o r c i n g  t h e  t e n a n t  t o  s u e  him

i n  a c u s to m a r y  c o u r t ,  i f  he l i k e d ;  a l t e r n a t i v e l y ,  t h e

l a n d l o r d  h i m s e l f  may b r i n g  a n  a c t i o n  b e f o r e  a n a t i v e  c o u r t ,

c l  a im in g  a d e c l a r a t i o n  t h a t  he was e n t i t l e d  t o  p o s s e s s i o n

and  t h a t  t h e  t e n a n t  s h o u l d  q u i t .  B e f o r e  th e  i n t r o d u c t i o n

o f  t h e  modern n a t i v e  c o u r t s ,  i f  s u c h  a d e c l a r a t i o n  be  made

i t  c o u l d  b e  e n f o r c e d  by  t h e  l a n d l o r d  h i m s e l f  o r  b y  th e
7

t r a d i t i o n a l  e x e c u t i v e  o f f i c e r s  o f  t h e  c o u r t .  U n d e r  t h e  

m odern  sy s te m  o f  c u s to m a r y  c o u r t s  t h e  o r d e r  w i l l  b e  e n 

f o r c e d  by  t h e  a p p r o p r i a t e  o f f i c e r s  o f  t h e  c o u r t .

■There th e  g e n e r a l  law  a p p l i e s  t o  t h e  t e n a n c y ,  t h e  

l a n d l o r d  may a l s o  su e  f o r  r e c o v e r y  o f  t h e  l a n d  a t  t h e  

e x p i r a t i o n  o f  t h e  t e r m .  The p r o c e d u r e  w i l l  depend  on 

w h e t h e r  o r  n o t  t h e  l a n d  i s  s i t u a t e d  i n  a n  a r e a  t o  w h ic h  

t h e  R e o o v e ry  o f  P r e m i s e s  O rd in a n c e  a p p l i e s .  I f  t h e  l a n d  

i s  o u t s i d e  s u c h  a r e a ,  t h e  l a n d l o r d  may p r o c e e d  b y  n o rm a l  

a c t i o n  i n  t h e  High C o u r t  i n  t h e  j u d i c i a l  d i v i s i o n  w here
g

t h e  l a n d  i s  s i t u a t e d .

7- T h e s e  o f f i c e r s  u s u a l l y  c o m p r i s e d  members o f  a n  a g e -  
- g r a d e  o r  i n  some s o c i e t i e s  t h e  "HUO" (masked men) 
o r  i n  o t h e r s  s p e c i a l  m e s s e n g e r s  o f  t h e  C h i e f  o r  C o u r t .

8 .  Cup r e  me C o u r t  ( C i v i l  P r o c e d u r e s  R u l e s ,  N o . l  o f  19k5 f 
(Cap. 211 o f  I S ^ S ) ,  O .V I I ,  r . 1 . 0



I t  i s  u n c e r t a i n  w h e t h e r  t h e ' E n g l i s h  Common Law
9P r o c e d u r e  A c t ,  1852 ,  i s  a s t a t u t e  o f  g e n e r a l  a p p l i c a t i o n  

i n  N i g e r i a  a l t h o u g h  i t  h a s  "been a p p l i e d  t o  Ghana by t h e  

N .A . c . A . ^  I t  i s  s u b m i t t e d ,  h o w ev e r ,  t h a t  t h e  Act a p 

p l i e s  t o  N i g e r i a  i n  t h e  same was a s  i t  a p p l i e s  t o  Ghana#

I t  does  n o t  seem t h a t  t h e  p r o v i s i o n s  o f  O rd e r  I I I  

Ru le  9 o f  t h e  Supreme C o u r t  R u l e s  f o r  s p e e d y  r e c o v e r y  o f  

d e b t s  o r  l i q u i d a t e d  money c l a i m s  a r e  a v a i l a b l e  f o r  t h e  

r e c o v e r y  o f  a l a n d  b e c a u s e  t h e  r u l e  e x p r e s s l y  r e f e r s  o n ly  

t o  " a  d e b t  o r  l i q u i d a t e d  money demand#1’ On t h e  o t h e r  

h an d  t h e  High C o u r t  Laws p r o v i d e  t h a t  i n  t h e  a b s e n c e  o f  

any r u l e s  o r  o r d e r s  o f  c o u r t  made u n d e r  t h e  Laws, t h e  

C o u r t  s h o u l d  e x e r c i s e  j u r i s d i c t i o n  i n  s u b s t a n t i a l  c o n 

f o r m i t y  w i t h  t h e  p r a c t i c e  and p r o c e d u r e  f o r  t h e  t im e  

b e i n g  o f  Her N a j e s t y ’ s H igh  C o u r t  o f  J u s t i c e  i n  E ngland#  

T h i s  a p p a r e n t l y  means t h a t  an  a c t i o n  f o r  s p e e d y  r e c o v e r y

o f  l a n d  b a s e d  on t h e  E n g l i s h  O rd e r  XIV R ule  1 c o u l d  be
l l

e n t e r t a i n e d  by  t h e  C our t#

I f ,  a s  p r e v i o u s l y  s u b m i t t e d ,  t h e  C . L . P . A . ,  1852 ,  

a p p l i e s  t o  N i g e r i a  t h e  l a n d l o r d  may a v a i l  h i m s e l f  o f  t h e  

s p e c i a l  p r o v i s i o n s  o f  S .2 1 3  o f  t h e  Act# U nder  t h e  s e c t i o n ,  

i f  t h e r e  i s  a l e a s e  o r  a g r e e m e n t  i n  w r i t i n g  u n d e r  w h ich

9 .  15 & 16 V i c .  Cap.  7 6 .
10 . i n  R i b e i r o  v .  C b a h in  ( 195b )  IJL4. y .A .C .A .  U70*
11 .  c f .  Unsworth,"  f . J .  i n  O law o y in  v .  i  -G, N o r t h e r n  

R e g io n  ( 1961) N .N.L.R# 8h a t  p .  8 8 .
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a t e n a n t  f o r  a t e r m  o f  y e a r s  c e r t a i n  h e l d  t i l l  t h e  t e r m
12e n d e d  o r  was d e t e r m i n e d  "by a v a l i d  n o t i c e  t o  q u i t  and 

t h e  t e n a n t  r e f u s e s  t o  d e l i v e r  p o s s e s s i o n ,  t h e  ' l a n d l o r d  

may i s s u e  a w r i t  i n  t h e  o r d i n a r y  fo rm ,  w i t h  a n o t i c e  a t  

t h e  f o o t , r e q u i r i n g  t h e  t e n a n t  i f  o r d e r e d  by  t h e  c o u r t ,  

t o  g i v e  b a i l  by  h i m s e l f  and  two s u f f i c i e n t  s u r e t i e s ,  c o n 

d i t i o n e d  t o  p ay  t h e  c o s t s  and  damages r e c o v e r a b l e  i n  a c 

t i o n .  I f  a f t e r  b e i n g  s e r v e d  t h e  w r i t  i n  t h e  u s u a l  manner  

t h e  t e n a n t  f a i l  t o  a p p e a r ,  f i n a l  jud g m en t  may b e  s i g n e d  

and e x e c u t i o n  i s s u e d  by  t h e  n o rm a l  p r o c e s s .  I ’he  l a n d l o r d  

may a l s o  o b t a i n  s u c h  e q u i t a b l e  r e l i e f  as  he may b e  e n 

t i t l e d  t o  h a v i n g  r e g a r d  t o  t h e  f a c t s  s t a t e d  and p r o v e d

e v e n  i f  t h e  p a r t i c u l a r  r e l i e f  was n o t  s p e c i f i c a l l y  a s k e d  
1 -2.

f o r .  ^
•t li>I n  t h e  he  s t e r n  R e g io n  t h e  L a n d l o r d  and i e n a n t  Lav; ,

1 5l i k e  t h e  E n g l i s h  D i s t r e s s  f o r  Dent A c t ,  1737* p r o v i d e s  

t h a t  where  a t e n a n t  h a s  g i v e n  n o t i c e  o f  h i s  i n t e n t i o n  t o  

q u i t  a t  a t im e  m e n t io n e d  i n  t h a t  n o t i c e  and  s h a l l  f a i l  

t o  d e l i v e r  p o s s e s s i o n  as  t h a t  t i m e ,  t h e n  t h e  t e n a n t ,  h i s  

e x e c u t o r s  and a d m i n i s t r a t o r s ,  s h a l l  be  l i a b l e  t o  pay  t h e  

l a n d l o r d  d o u b le  t h e  r e n t  f o r  a l l  t h e  t im e  s u c h  t e n a n t  

s h a l l  c o n t i n u e  i n  p o s s e s s i o n .  T here  i s  no d o u b t  t h a t  t h i s

12 .  I t  i s '  n o t  s u f f i c i e n t  t h a t  t h e  t e rm  was f o r f e i t e d .
1 3 .  0.XXV1, r .  2 .
l h .  'C a p .  58 o f  R e v i s e d  Laws o f  ‘w.R. 1959* 3 .5*
15* 1 1 .  G-eo I I  Cap. 19* S . 1 8 .



p r o v i s i o n  s h o u l d  be  i n t e r p r e t e d  i n  t h e  sarm.: way as  i n  

_w.glund and t h a t  th e  t e n a n t  n eed  n o t  h o l d  o v e r  w i l f u l l y  

i n  o r d e r  t o  r e n d e r  h i m s e l f  l i a b l e  u n d e r  t h e  s e c t i o n .  The 

t e n a n t  m us t ,  o f  c o u r s e ,  have power t o  d e t e r m i n e  t h e  l e a s e  

and must have  a c t u a l l y  s e r v e d  a v a l i d  n o t i c e  d e t e r m i n i n i n g  

: l t . ^  The dou b le  r e n t  c a n n o t  be r e g a r d e d  a s  a n  i n c r e a s e  

in  r e n t  and  t h e r e f o r e  c o u l d  b e  r e c o v e r e d  n o t w i t h s t a n d i n g

i - j  r  l . t h e  l a n d  i s  w i t h i n  an  a r e a  t o  w h ich  t h e  R e n t  R e s t r i -
17c t i o n  O rd in an ce  a p p l i e s .  I f  t h e  l a n d l o r d  a s s i g n s  t h e

r e v e r s i o n  th e  a s s i g n e e  c o u l d  t a k e  p r o c e e d i n g s  a g a i n s t  t h e

t o n s a t ,  t o  r e c o v e r  t h e  d o u b le  v a l u e  b e c a u s e  s u c h  a s s i g n e e
1 ̂i s  a ’’l a n d l o r d ” w i t h i n  t h e  m eaning  o f  t h e  s e c t i o n .  ,u

The l a n d l o r d  and T enan t  Law o f  t h e  V.'c s t e m  Region! a l s o

n o v ic e s  t h a t  a t e n a n t  who h o ld s  o v e r  a f t e r  a l a n d l o r d 7s

n o t i c e ,  A / i l l  be l i a b l e  f o r  d o u b le  t h e  y e a r l y  v a l u e  o f  th e  
1°p r e m i s e s .   ̂ T h is  i s  s i m i l a r  t o  t h e  p r o v i s i o n  o f  ■ t h e  E n g l i

L a n d lo rd  and T en a n t  A c t ,  1730,  1 . 1 .  I s  i n  t h e  E n g l i s h  A c t ,

so i n  t h e  . - e s t e r n  r e g i o n  Law: t h e  t e n a n t  must  h o l d  o v e r
°0wild, f u l l y ,  t h a t  i s ,  c o n t u m a c io u s ly  *" i f  he  i s  t o  b e  l i a b l e  

u n d e r  t h e  s e c t i o n .  I f  he  h o l d s  o v e r  a s  a r e s u l t  o f  r e a s o n 

a b le  m is t a k e  t h a t  he i s  e n t i t l e d  t o  r e m a i n  i n  p o s s e s s i o n ,

16.  1 o h n s to n  v . K uddle s to n e  (1825)  b & C. 922 .
17. h i a n n a  r a n  y . ihaw (1920)  3 K.R* 98.
18. IT o r th c o t t  v .  p.ocho (1921)  37 T .L .R .  36I4.
19* i b i d . , J . o .
20. c f .  P a u l ,  J . i n  T re n c h  v .  E l l i o t  ( i 960) 1 b . L . R .  

h0 a t  p .  51*



he w i l l  n o t  "be l i a b l e  f o r  th e  double  v a l u e  . ̂  F u r t h e r ,  t h e

l a n d l o r d  must have  made a u demand1' ,  t h e  n o t i c e  g i v e n  m ust

have b e e n  i n  w r i t i n g  and  must have b e e n  a v a l i d ,  b i n d i n g
2n o t i c e  t o  q u i t .  As t h e  double  v a l u e  i s  n o t  r e n t  t h e  

l a n d l o r d  c a n n o t  d i s t r a i n  f o r  i t  under ,  F a r t  IV  o f  t h e  

lav; o f  t h e  - e s t e r n  R e g io n ;  H  may, o f  c o u r s e ,  b e  r e -  

c o v e i e d  sum m ar i ly  u n d e r  O rd e r  I I I ,  Rule 9 o f  t h e  Supreme 

C our t  R u l e s ,  198-8 .

I t  h a s  b e e n  a rg u e d  p r e v i o u s l y  t h a t  b o t h  t h e  L a n d l o r d  

and T enan t  A c t ,  1730, and t h e  Li s t r e s s  f o r  R e n t  A c t ,  1737> 

a re  s t a t u t e s  o f  g e n e r a l  a p p l i c a t i o n  i n  N i g e r i a .  F o r  t h i s  

r e a s o n  i t  i s  s u b m i t t e d  t h a t  th e  a c t i o n  f o r  d o u b le  r e n t  o r  

doub le  v a l u e  e x p r e s s l y  p r o v id e d  f o r  i n  t h e  W e s t e r n  R e g io n  

i s  a v a i l a b l e  i n  t h e  o t h e r  p a r t s  o f  t h e  F e d e r a t i o n  w h e n e v e r  

th e  r e l a t i o n  o f  l a n d l o r d  and t e n a n t  i s  r e g u l a t e d  by  t h e  

g e n e r a l  la w ,  w h e t h e r  th e  l e a s e  be made by  p r i v a t e  p e r s o n s  

oi* i s  o f  Crown l a n d  o r  was c r e a t e d  u n d e r  t h e  Land T en u re  

Law,

3* F i x t u r e s .
3I t  h a s  b e e n  shown above * t h a t  t h e  maxim q u i c q u i d

1 .  ooa 1 sby  v . 1Tev 1 ng (1808) 9 F a s t  310*313 © m i s t a k e n  
c l a i m  o f  t i t l e .  Crook v .  ■h i t h r e a d  (1 9 1 9 )  88 L . J . K . B .  
939 -  m i s t a k e n  c l a i m  t h a t  he i s  p r o t e c t e d  u n d e r  t h e  
R en t  A c t s .

2 .  J o h n s t o n  v # H u d d l e s t o n e , s u p r a .
3 .  dee C h a p te r  2 ,  pp 63-89«
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- h . a n t a t u r  s o l o  s o l o  c e d l t  does n o t  a p p l y  t o  c u s t o m a r y

t e n a n c i e s  i n  N i g e r i a  'because i n  n a t i v e  law  w h a t  i s  p l a n t e d

on l a n d  b e l o n g s  t o  t h e  man who p l a n t e d  i t ;  e v e n  if* a  man

i s  a t r e s p a s s e r  h i s  r i g h t s  t o  h i s  own h a n d i w o r k  i s  n o t

t h e r e b y  d e f e a t e d ;  f o r  t h e  o w nersh ip  o f  l a n d  d o es  n o t
h

c r e a t e  t i t l e  i n  what i s  p u t  upon i t  by  someone e l s e .

As Rowling  c o r r e c t l y  o b s e r v e d  o f  th e  H o u s e s ' o f  N o r t h e r n  

N i g e r i a ,

Ttim provem ents  a r e  lo o k e d  upon  n o t  i n  t h e  
same c a t e g o r y  as  l a n d  b u t  much i n  t h e  same 
l i g h t  as  c l o t h e s ,  farm t o o l s ,  o r  any o t h e r  
p e r s o n a l  p r o p e r t y ” 5 ■

T h is  means t h a t  where a c u s to m a ry  t e n a n c y  h a s  v a l i d l y  

d e t e r m in e d ,  t h e  t e n a n t  i s  s t i l l  e n t i t l e d  t o  an y  c r o p s  o r  

economic t r e e s  w hich  he p l a n t e d ;  a l t e r n a t i v e l y  h e  may 

r e c e i v e  c o m p e n s a t io n  from t h e  l a n d l o r d  i n  o r d e r  t o  e x 

t i n g u i s h  h i s  r i g h t s  i n  s u c h  t r e e s . ^  k v e n  w here  a s q u a t t e r  

t o  • horn t h e  l a n d  was n o t  l a w f u l l y  g r a n t e d  h a s  p l a n t e d  c r o p s  

o r  economic t r e e s ,  a c u s to m a ry  t r i b u n a l  w i l l  n o t  a l l o w  t h e  

l a v / fu l  l a n d - h o l d e r  t o  e n j o y  th e  f r u i t s  o f  t h e  t r e s p a s s e r ’ s 

l a b o u r  w i t h o u t  p a y i n g  him some c o m p e n s a t io n .  where t r e s 

p a s s  i s  f u l l y  e s t a b l i s h e d  and t h e  l s n d - o w n e r  i s  u n w i l l i n g  

t o  pay c o m p e n s a t io n ,  an o r d e r  f o r  u n r o o t i n g  o r  d e s t r u c t i o n  

h • N o w lin g ,' B e n i n , p a r  a . 9U •
5# R ow ling ,  R e p o r t  on h an d  T en u re ,  Rano P r o v i n c e ,  p a r a .  6 8 .
6 .  c f .  N b an e fo ,  J .  i n  Oko v .  Q lo tu  A o r s . (1 9 5 3 7  20 N .L .R .  

123 a t  p . 12k; A j i s a f e ,  o p . c l t . , p . 1 2 ,  p a r a . 19 ( e ) .



o f  t h e  t r e e s  w i l l  he  made r a t h e r  t h a n  a l l o w i n g  t h e  l a n d -

owner  t o  e n j o y  t h e  f r u i t s  o f  some o t h e r  p e r s o n ’ s l a b o u r . " ^

I t  i s  n o t  u s u a l  t o  make a n  o r d e r  f o r  u p r o o t i n g  o r  r e m o v a l

o f  f o o d  c r o p s ,  e s p e c i a l l y  yams, and  i f  t h e _ l a n d l o r d ' c a n n o t

a f f o r d  p a y i n g  t h e  t r e s p a s s e r  t h e  n e c e s s a r y  c o m p e n s a t i o n ,

he  w i l l  h e  hound  t o  a c c e p t  some c o m p e n s a t i o n  h i m s e l f

t h e r e b y  t u r n i n g  t h e  t r e s p a s s e r  i n t o  h i s  t e n a n t .  I n  some

c a s e s  a t e n a n t  o r  t r e s p a s s e r  may h e  a l l o w e d  t o  s e l l  t h e
7

f i x t u r e s  t o  anyone w i t h  t h e  a p p r o v a l  o f  t h e  g r a n t o r * 1

h h e r e  t h e  r e l a t i o n s h i p  b e t w e e n  t h e  p a r t i e s  i s  g o v e r n e d
%

b y  t h e  g e n e r a l  l aw  t h e  r u l e s  o f  common law  a p p l y ,  h u t  

w i th ,  some s t a t u t o r y  m o d i f i c a t i o n s *  f h e s e  r u l e s  p r o v i d e  t h a t  

a n y t h i n g  f i x e d  t o  t h e  f r e e h o l d  becomes p a r t  o f  t h e  f r e e -
Q

h o l d . ' "  A f i x t u r e  o f  t h a t  t c pe must he  d e l i v e r e d  up by  

t h e  t e n a n t  on th e  e x p i r a t i o n  o f  t h e  l e a s e  u n l e s s  t h e  

p a r t i e s  have  e n t e r e d  i n t o  a n  a g re e m e n t  t o  t h e  c o n t r a r y  

o r  t h e r e  i s  an e n a c tm e n t  p r o v i d i n g  o t h e r w i s e .

On common law  p r i n c i p l e s  a t e n a n t  i s  e n t i t l e d  t o  r e 

move t r a d e  f i x t u r e s  b e c a u s e  t h e y  a r e  n o t  r e g a r d e d  a s  p a r t  

o f  t h e  f r e e h o l d *  '^he r i g h t  o f  rem o v a l  must b e  e x e r c i s e d  

d u r i n g  t h e  t e rm  b u t  i f  t h e  g r a n t e e  r e m a in s  i n  p o s s e s s i o n  

a f t e r  t h e  end  o f  t h e  t e rm  he c o u l d  s t i l l  remove t h e  f i x t u r e s

7 .  R o w l in g ,  B e n i n , p a . r a . 9l4; A j i s a f e , .  o p . c i t * ,  p .  12 ,  p a r a .
68*

8* See W o o d f a l l ,  o p * c l t  *, p p . 76O-78 l.i-; H i l l  & Redman, o p . c i t * , 
PP*5 3 9 - 5 5 5 .

8 a .  But this is s u r e l y  p u t t i n g  a premium on l a w - b r e a k i n g !
9• Oko v .  O l o t u  & o r s *, s u r r a , a t  p*12l+*



i f  h e  c o n t i n u e s  t o  h e  r e g a r d e d  a s  a  t e n a n t *  I f  h i s  l e a s e

i s  o f  u n c e r t a i n  d u r a t i o n ,  he  i s  e n t i t l e d  t o  r e m o v e  t e n a n t s ’

f i x t u r e s  w i t h i n  a  r e a s o n a b l e  t i m e  a f t e r  i t s  d e t e r m i n a t i o n *

T r a d e  f i x t u r e s  l e f t  b y  a f o r m e r  t e n a n t  d o  n o t  b e c o m e  p a r t
10o f  t h e  f i x u t r e s  o f  a new t e n a n t  u n l e s s  t h e r e  w as  some 

e p r e s s  a g r e e m e n t  t o  t h e  c o n t r a r y ,  ^ u r t h e r ,  i f  a n  o l d  

l e a s e  i s  s u r r e n d e r e d  a n d  a new g r a n t  i s  made t o  t h e  sam e 

t e n a n t ,  t h e  new g r a n t  i n c l u d e s  t h e  f o r m e r  t r a d e  f i x t u r e s  

a s  p a r t  o f  t h e  p a r c e l s  o f  t h e  d e m i s e d  p r o p e r t y  s o  t h a t  

u n l e s s  t h e r e  was a n  e x p r e s s  p r o v i s i o n  t o  t h e  c o n t r a r y  t h e
11t e n a n t ’ s r i g h t  t o  r em o v e  th e m  i s  e x t i n g u i s h e d  a l t o g e t h e r ,

n o r  c a n  h e  p a s s  s u c h  r i g h t s  t o  a f r e s h  t e n a n t  s i n c e  t h e
12r i g h t s  a r e  n o n - e x i s t e n t  a n y  way.

T h e s e  p r i n c i p l e s  o f  t h e  common l a w  s h o u l d  a p p l y  i n

N i g e r i a  b u t  i n  S a f u r a t u  I r e  C: o r s .  v .  L a  C o m p a g n i e  G-ene-

13r r . l e  d e s  C o m n t i o r s A f r i c a i n s  t h e  f a t h e r  (now  d e c e a s e d )  

o f  t h e  p l a i n t i f f s  g r a n t e d  tw o  l e a s e s ,  c o v e r i n g  t h e  p a r t  i n  

d i s p u t e ,  t o  a  f i r m  c a l l e d  C om pagn ie  B o n d e l a i s e *  T h e s e  

l e a s e s  w e r e  a s s i g n e d  t o  t h e  d e f e n d a n t s ,  C o m p a g n i e  G e n e r a l e ,  

on t h e  2 7 t h  November,  1 9 2 2 .  On t h e  1 5 t h  N o v e m b e r ,  1921-I-,

19• To - h ornas ,  ^ x  p a r t e  I V J i l l o u p h b y  D’ E r e s b y  ( B a r o n e s s )
( l S S T T T ' d  L . i C 7 o  1 • c f .  s m i t h  v* ^ i t y  P e t r o l e u m  C o * L t d . 
( 1 9 U0 ) 1 A.E.E.  2 6 0 .

1 1 .  See  V / a r r i n g t o n ,  L . J .  i n  P o l c - C a r e w  v .  W e s t e r n  C o u n t i e s  
a n d  G e n e r a l  M anure  6 q  . ( 1920  ̂ 2 C h .  97 sit p .  1 2 2 .

12 .  c f .  o t a b l e ,  ^3 i n  S m i t h  v .  ^ i t y  P e t r o l e u m  Co* L t d . , 
s u p r a , a t  p p .  261 -  2 .

13. (1935)  12 B . L . k . 51 .
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t h e  d e f e n d a n t s  o b t a i n e d  a new l e a s e  w h i c h  h a d  a f o r m a l  

c l a u s e  s u r r e n d e r i n g  t h e  p r e v i o u s  g r a n t .

The d e f e n d a n t s  v a c a t e d  t h e  p r e m i s e s  b e f o r e  t h e  d e t e r 

m i n a t i o n  o f  t h e  new l e a s e  r e m o v i n g  c e r t a i n  f i x t u r e s  -  

c o u n t e r s ,  s h e l v e s ,  and  e l e c t r i c  l i g h t s  -  p l a c e d  on t h e  p r e 

m i s e s  b y  t h e  Compagnie B o u d e l a i s e .  ^ h e  p l a i n t i f f s  b r o u g h t  ■ 

a n  * ; .c t ion  t o  r e c o v e r  t h e  v a l u e  o f  t h e s e  f i x t u r e s .

A t  t h e  t r i a l  i t  n a s  c o n t e n d e d  o n  t h e  p l a i n t i f f s ’ 

b e h a l f  t h a t  a t  t h e  t i m e  o f  t h e  l e a s e  t o  t h e  d e f e n d a n t s  t h e  

a r t i c l e s  i n  q u e s t i o n  h a d ,  b y  t h e  s u r r e n d e r  o f  t h e  p r e v i o u s  

l e a s e  a n d  w i t h o u t  a n y  s p e c i a l  s t i p u l a t i o n s  t o  t h e  c o n t r a r y ,  

become t h e  p r o p e r t y  o f  t h e  p l a i n t i f f s  b y  m e r g i n g  i n  t h e  

f r e e h o l d .

Crhham  P a u l ,  J .  r e j e c t e d  t h i s  a r g u m e n t  a n d  h e l d  t h a t  

u n l e s s  t h e r e  was  a n  e x p r e s s  p r o v i s i o n  t h a t  t h e  l e s s e e  was 

t o  d e l i v e r  u p  t h e  demised,  p r e m i s e s  -

" w i t  a l l  and  s i n g u l a r  t h e  f i x t u r e s  a n d  a r t i c l e s  b e l o n g i n g  

t h e r e t o " ,

t h e  d e f e n d a n t s  w e r e  e n t i t l e d  t o  r e m o v e  t h e  t r a d e  f i x t u r e s .  

The l e a r n e d  j u d g e  r e l i e d  o n  t h e  d e c i s i o n  i n  P e n t o n  v .
Ti l  t ■

H oban t  r a n d  d i s m i s s e d  t h e  p l a i n t i f f  s  c l a i m .

V i t h  t h e  g r e a t e s t  r e s p e c t ,  ^ e n t o n  v .  R o b a r t  d o e s  n o t  

s u p p o r t  t h e  j u d g m e n t .  The i s s u e  i n  t h a t  c a s e  was t h e  r i g h t  

o f  a t e n a n t  who w as  s t i l l  i n  p o s s e s s i o n  o f  t h e  p r e m i s e s  t o

11,. ( 1 6 0 1 )  6 R . R .  3 7 6 ;  102 h . h . ,  3 0 2 ; 1 7 0  h . R . ,  6 3 2 .
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r e m o v e  t r a d e  f i x t u r e s  a f t e r  t h e  e x p i r a t i o n  o f  t h e  t e r m .  

G ra h a m  P a u l ,  J .  d i d  n o t  s e e m  t o  a p p r e c i a t e  t h a t  t h e  i s s u e  

h e  f o r e  h i m  w as  n o t  w h e t h e r  t h e  t e n a n t s  h a d  a r i g h t  t o  r e 

move t h e  t r a d e  f f z t t i r e s  w h i c h  t h e y  p u t  o n  t h e  p r e m i s e s  

a f t e r  t h e  e x e c u t i o n  o f  t h e  new l e a s e  h u t  w h e t h e r  t h e  e f 

f e c t  o f  t h e  s u r r e n d e r  c o u p l e d  w i t h  t h e  new g r a n t  w as  t o  

e x t i n g u i s h  t h e  t e n a n t ! s  r i g h t  i n  a n y  t r a d e  f i x t u r e s  e x i s 

t i n g  o n  t h e  p r e m i s e s  b e f o r e  t h e  s u r r e n d e r  a n d  t o  v e s t  t h o s e  

f i x t u r e s  i n  t h e  l a n d l o r d .  O b v i o u s l y ,  a  s u r r e n d e r  w i l l  n o t  

a f f e c t  t r a d e  f i x t u r e s  p u t  o n  t h e  p r e m i s e s  a f t e r  t h e  g r a n t  

o f  t h e  new  l e a s e  b u t  o n  p r i n c i p l e s  o f  E n g l i s h  lav :  w h i c h  t h e  

J u d g e  a p p l i e d  t h e  f o r m e r  ( f i x t u r e s  w i l l  v e s t  i n  t h e  l a n d l o r d  

by  f o r c e  o f  t h e  s u r r e n d e r  u n l e s s  t h e r e  was  some e x p r e s s  

s t i p u l a t i o n  t o  t h e  c o n t r a r y .  I t  i s  t h e r e f o r e  s u b m i t t e d

t h a t  e v e n  i f  P e n t o n  v .  R o b a n t  i s  a n  a u t h o r i t y  o n  r i g h t s  o f
Ipt e n a n t s  t o  r e m o v e  f i x t u r e s  a f t e r  t h e  e n d  o f  t h e  t e r m ,  

t h e  p r i n c i p l e  l a i d  down b y  G ra h am  P a u l ,  J .  i n  t h e  I g e  

c a s e  i s ,  t o  s a y  t h e  l e a s t ,  o f  d o u b t f u l  l e g a l  v a l i d i t y .

The r u l e s  o f  common l a w  e x p l a i n e d  p r e v i o u s l y  h a v e  

b e e n  m o d i f i e d  i n  N i g e r i a  b y  tv^o e n a c t m e n t s :  t h e  L a n d  T e -

1 5 .
d i s s e n t e d  f r o m  P e n t  o n  v .  Rob a n t  i n
f e e b l e  v .  h c m u l l e n  (1 6 5 7 )  I n .  C .L .  355 and d o u b t s  have  
b e e n  c a s t  on i t  by  A l d e r s  on B i n  V/eeton v .  -Pood co c k  
( 1 8 1 + 0 )  7 51, & \7. 1 1 + ;  L e a d e r  v .  Homewood (1 6 5 8 )  5 C .B .  
( I T . S .  )  5 1 + 6 .

C h a r l e s  j .  d r i t i c i s e d  i t  i n  B a r f  y» P r o b y n  (1 8 9 5 )
61+ L . J . p . B .  55 7 .
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n u re  Lav and th.-, Grown ^and.s ° r d i m n c e .

1 .  The o l d  -dand and N a t i v e  -b igh ts  O r d i n a n c e  p r o v i d e d

" a n  o c c u p i e r  u n d e r  a r i g h t  o f  o c c u p a n c y  s h a l l  
h a v e  t h e  s o l e  r i g h t  t o  and  a b s o l u t e  p o s s e s s i o n  
o f  any im provem ents  e f f e c t e d  b y  h im  on h i s  l a n d  
a t  any t im e  b e f o r e  th e  t e r m i n a t i o n  o f  h i s  r i g h t  
o f  o cc u p a n c y  and may remove any s u c h  im p ro v em en ts  
f rom  t h e ,  p r o v i d e d  t h a t  where t h e  o c c u p i e r  c o n 
s t r u c t s  any b u i l d i n g s ,  works o r  o t h e r  im p ro v e 
m en ts  p u r s u a n t  t o  t h e  t e rm s  and  c o n d i t i o n s  o f  a- 
c o n t r a c t  t o  w hich  th e  g r a n t  o f  t h e  r i g h t  o f  oc 
c u p a n c y  i s  s u b j e c t  as  p r o v i d e d  i n  s e c t i o n  8 ,  
s u c h  b u i l d i n g s ,  works o r  o t h e r  im p ro v em en ts  
s h a l l  n o t  b e  removed, s o l d ,  l e a s e d ,  m o r tg a g e d ,  
o r  t r a n s f e r e e  i n  any manner  w h a t s o e v e r ,  w i t h 
o u t  t h e  c o n s e n t  o f  t h e  G o v e r n o r . ” 16 .

T h i s  p r o v i s i o n ,  i n  e f f e c t ,  meant t h a t  t h e  t e n a n t *  s r i g h t  to

remove f i x t u r e s  o f  e v e r y  d e s c r i p t i o n  was r e c o g n i s e d  i n  a l l

g r a n t s  made i n  t h e  N o r t h e r n  R eg io n ,  u n l e s s  t h e  c e r t i f i c a t e

o f  o c c u p a n c y  c o n t a i n e d  a s p e c i a l  s t i p u l a t i o n  t h a t  t h e

h o l d e r  was t o  make t h e  im p ro v em en ts .  I f  i t  d i d ,  t h e n

r e m o v a l  o f  t h e  f i x t u r e s  (p re s u m a b ly  i f '  e v e n  th e y  were

f o r  p u r p o s e s  o f  t r a d e )  must be w i t h  t h e  c o n s e n t  o f  t h e

G o v e r n o r .

The m o d i f i c a t i o n  seemed t o  make l i t t l e  d i f f e r e n c e  i n  

p r a c t i c e  b e c a u s e  t h e  r i g h t s  o f  o ccu p an cy  g r a n t e d  u n d e r  t h e  

O r d i n a n c e  u s u a l l y  c o n ta in e d ,  e x p r e s s  u n d e r t a k i n g s  by  t h e  g 

^gran tee  t o  e f f e c t  some s p e c i f i e d  im p ro v e m e n t s .

The s e c t i o n  h a s  b e e n  somewhat a l t e r e d  b y  t h e  r e c e n t l y  

e n a c t e d  Land  T en u re  Law w hich  l a y s  down i n  S . 20 t h a t  -

1 6 .  i b i d . ,  S . 2 5 .



u ( l )  D u r in g  t h e  t e rm  o f  a s t a t u t o r y  r i g h t  o f  o cc u p an c y  t h e  
h o l d e r  -

( a )  s h a l l  hav e  t h e  s o l e  r i g h t  t o  a n d  a b s o l u t e  p o s 
s e s s i o n  o f  a l l  im p r o v e m e n t s ‘ on t h e  l a n d ; '

0>) may, s u b j e c t  t o  t h e  p r i o r  c o n s e n t  o f  t h e  M i n i s t e r ,  
rem ove ,  s e l l ,  m o r tg ag e  o r  t r a n s f e r  any im p r o v e 
m en ts  on  t h e  l a n d  w h ich  have  b e e n  e f f e c t e d  p u r 
s u a n t  t o  t h e  t e r m s  and  c o n d i t i o n s  o f  t h e  c e r t i 
f i c a t e  o f  o c c u p a n c y  r e l a t i n g  t o  t h e  land*

( c )  may, w i t h o u t  t h e  c o n s e n t  o f  th e  M i n i s t e r ,  remove, 
s e l l ,  m o r tg a g e  o r  t r a n s f e r  any im p ro v e m e n ts  on 
t h e  l a n d  w h ic h  a r e  i n  e x c e s s  o f  t h e  r e q u i r e m e n t s  
o f  t h e  b u i l d i n g  c o n d i t i o n s  and  s t i p u l a t i o n s  s e t  
o u t  i n  t h e  c e r t i f i c a t e  o f  o c c u p a n c y .

(d )  s h a l l  make g;ood any damage done t o  t h e  l a n d  by
t h e  re m o v a l  o f  any im p ro v em en ts  t h e r e f r o m .

( 2 )  On t h e  d e t e r m i n a t i o n  o f  a s t a t u t o r y  r i g h t  o f  o c c u p a n c y  
a l l  t h e  im p ro v em en ts  on t h e  l a n d  s h a l l  r e v e r t  t o  o r  v e s t  
i n  t h e  M i n i s t e r  w i t h o u t  paym ent  o f  c o m p e n s a t i o n  t o  t h e  
h o l d e r . "

I t  i s  l a i d  down t h a t  t h e  p r o v i s i o n s  o f  S . 2 0  ( l )  and  ( 2 )

s h a l l  t a k e  e f f e c t  s u b j e c t  t o  t h e  t e rm s  and  c o n d i t io n s  c o n -
17t a m e d  i n  t h e  c e r t i f i c a t e  o f  o c c u p a n c y .

A l t h o u g h  s u b - s e c t i o n  ( 2 ) h a s  nowr i n t r o d u c e d  t h e  common 

lawr r u l e s  i n t o  t h e  N o r t h e r n  R e g io n ,  i t  seems t h a t  i t s  e f 

f e c t  i s  much w i d e r  b e c a u s e  “a l l  t h e  imrprovements on th e  

l a n d " s h o u ld L i n c l u d e  t r a d e  f i x t u r e s  w h ic h  a r e  o r d i n a r i l y  r e 

m ovable  by  t h e  g r a n t e e .  F u r t h e r ,  u n d e r  s u b - s e c t i o n  ( l )

( c )  t h e  t e n a n t  may remove what  a r e  n o r m a l l y  l a n d l o r d ’ s 

f i x t u r e s  i f  -

( a )  t h e  t e n a n c y  h a s  n o t  d e t e r m i n e d ,  and

1 7 * i b i d .  s . *2*0 (3)
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(b)  t h o s e  f i x t u r e s  a r e  i n  e x c e s s  o f  t h e  r e n u i r e -  

ments  o f  t h e  b u i l d i n g  c o n d i t i o n s  and  s t i p u 

l a t i o n s  s e t  o u t  i n  t h e  c e r t i f i c a t e  o f  o c c u p a n 

cy ,

2.  The Crown ^ a n d s  O rd inance  h as  i n t r o d u c e d  a more f a r -

- r e a c h i n g  m o d i f i c a t i o n  f o r  i t  h a s  l a i d  down t h a t  -

u i n  t h e  ab s en ce  o f  s p e c i a l  p r o v i s i o n s  t o  t h e  
c o n t r a r y  i n  any l e a s e  u n d e r  t h i s  O r d i n a n c e  a l l  
b u i l d i n g s  and im provem ents  on Crown l a n d s ,  
w h e th e r  e r e c t e d  o r  made by  t h e  l e s s e e  o r  n o t ,  
s h a l l  on th e  d e t e r m i n a t i o n  o f  t h e  l e a s e ,  p a s s  
t o  Her M a je s ty  w i t h o u t  payment o f  c o m p e n s a t i o n :  
P r o v i d e d ,  how eve r ,  t h a t ,  i n  t h e  a b s e n c e  o f  any 
s p e c i a l  n r o v i s i o n  t o  th e  c o n t r a r y  i n  t h e  l e a s e , 
wh en  th e  l a n d  i s  l e a s e d  f o r  a t e rm  n o t ..e x c e e d i n g  
t h i r t y  y e a r s  t h e  l e s s e e  s h a l l  b e  a t  l i b e r t y  w i t h 
i n  t h r e e  mon t h s  o f  t h e  t e r m i n a t i o n  ( o t h e r w i s e  
t h a n  by f o r f e i t u r e"!  o l  "such l e a s e  t o  remove 
any b u i l d i n g s  e r e c t e d  by him on t h e  l a n d  l e a s e d  
dupinw th e  c u r r e r c y  of' s u c h  l e a s e , u n l e s s  t h e  
G overno r  s h a l l  e l e c t  t o  p u r c h a s e  s u c h  b u i l d i n g s . "

I f  th e  p u r c h a s e  p r i c e  c a n n o t  be  a g r e e d  upon  i t  w i l l  be 

u e te rm in e d  by a r b i t r a t i o n .  The l e s s e e ,  m u s t ,  o f  c o u r s e ,  

make good any damage done t o  th e  l a n d  by  h i s  r e m o v in g  t h e
■v 18b u l i n i n g *

T h is  p i e c e  of: l e g i s l a t i o n  seem s,  i n  e f f e c t ,  t o  a u t h o 

r i s e  th e  l e s s e e s  o f  Crown l a n d  t o  remove a l l  b u i l d i n g s  t h e y  

have e r e c t e d  on th e  p r e m i s e s  d u r i n g  th e  c u r r e n c y  o f  t h e  

te rm ,  no m a t t e r  t h e  d u r a t i o n  o f  t h e  l e a s e  b u t  i n  c a s e s  where 

th e  te rm  does n o t  exceed  t h i r t y  y e a r s  a l e s s e e  may i n  a d 

d i t i o n  remove th e  b u i l d i n g s  w i t h i n  t h r e e  m onths  f ro m  t h e

18. ibid., s.11, italics mine.



n o rm a l  d e t e r m i n a t i o n  o f  t h e  t e n a n c y  u n l e s s  t h e  G o v e rn o r  

e l e c t s  t o  p u r c h a s e  them .
19I n  th e  l e a d i n g  c a s e  J on t h i s  p o i n t  t h e  i s s u e  was 

w h e t h e r  b u i l d i n g s  e r e c t e d  b y  a l e s s e e  o f  Crown l a n d  were  

t h e  p r o p e r t y  o f  t h e  Crown d u r i n g  t h e  c u r r e n c y  o f  t h e  t e r m  

and  t h e r e f o r e  o u t s i d e  t h e  o p e r a t i o n  o f  t h e  I n c r e a s e  o f  

R en t  ( R e s t r i c t i o n )  O rd in a n c e  w h ic h  d i d  n o t  b i n d  t h e  Crown. 

The p l a i n t i f f s  c o n t e n d e d  t h a t  s u c h  b u i l d i n g s  became p a r t  

o f  t h e  f r e e h o l d  an d  b e l o n g e d  t o  t h e  Crown and  t h a t  S . 11 

o f  t h e  Crown L ands  O rd in a n c e  m e r e l y  p r o v i d e d  f o r  compen

s a t i o n  on th e  d e t e r m i n a t i o n  o f  t h e  l e a s e .

The d e f e n d a n t s ,  w i t h  whom C o u n s e l  f o r  t h e  Crown a g r e e d ,  

u r g e d  t h a t  th e  b u i l d i n g s  d i d  n o t  p a s s  t o  t h e  Crown u n t i l  

t h e  d e t e r m i n a t i o n  o f  t h e  l e a s e  and ,  t h e r e f o r e ,  t h a t  t h e y  

were  s u b j e c t  t o  t h e  R en t  O r d i n a n c e .

The t r i a l  M a g i s t r a t e  h e l d  t h e  v iew  t h a t  S . 11 o f  t h e  

Crown Lands O rd in a n c e  d e a l t  o n l y  w i t h  c o m p e n s a t i o n  and d i d  

n o t  a f f e c t  t h e  r u l e  nu ic .  n u i d  n l a n t a t u r  s o l o  s o l o  c e d i t .

He d e c i d e d ,  t h e r e f o r e ,  t h a t  t h e  b u i l d i n g  i n  i s s u e  was th e  

p r o p e r t y  o f  t h e  Crown and o u t s i d e  t h e  R en t  O r d i n a n c e .  

Judgm ent  was t h e n  g i v e n  f o r  t h e  p l a i n t i f f ,  s u b j e c t  t o  t h e  

o p i n i o n  o f  t h e  Supreme C o u r t  on t h e  p o i n t s  o f  la w  i n v o l v e d .

Erown J .  h e l d  t h a t  S . 11 o f  t h e  c row n  Lands  O r d in a n c e

1 9 .  fgbem ena  v .  On;\dkwwi & a n o r . (1 9 5 2 )  20 N .L .R .1 0 0 .
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me sirs  t h a t  b u i l d i n g s  on the  Crown loncl d o  n o t  belong; t o

t h e  Crown b u t  t o  someone e l s e  d u r i n g  t h e  c o n t i n u a n c e  o f

t h e  l e a s e ,  and  t h a t  a l t h o u g h  i t  i s  t r u e  ( i n  vie*;/ o f  S . 60

o f  t h e  I n t e r p r e t a t i o n  O r d i n a n c e )  t h a t  t h e  I n c r e a s e  o f  Ren t

( R e s t r i c t i o n )  O rd in a n c e  i s  h o t  b i n d i n g  o n . t h e  Crown, t h e

a p p l i c a t i o n  o f  t h a t  O rd in a n c e  t o  t h e  b u i l d i n g s  e r e c t e d  on

Crown l a n d  by  l e s s e e s  t h e r e o f  w o u ld  n o t  a f f e c t  t h e  r i g h t s

o f  t h e  Crown b e c a u s e  on t h e  d e t e r m i n a t i o n  o f  a. l e a s e  t h e

b u i l d i n g s  w i l l  p a s s  t o  t h e  Grown f r e e  o f  any  r e s t r i c t i o n s

im posed  by  t h e  R e n t  O r d i n a n c e ,  The l e a r n e d  Ju d g e  r e a s o n e d

as  f o l l o w s :

"Does s u c h  b u i l d i n g s  b e l o n g  t o  t h e  Crown 
d u r i n g  t h e  c o n t i n u a n c e  o f  t h e  l e a s e ?  I f  i t  
p a s s e s  t o  t h e  Crown o n ly  on t h e  d e t e r m i n a t i o n  
o f  t h e  l e a s e  i t  must be f rom  someone who h a s  
owns*d them b e f o r e ,  f n d  a l t h o u g h  i t  '‘’m a s s e s 1 ' ,  
i t  may b e  rem oved  by  t h e  l e s s e e  i f  b u i l t  by 
him dun i n;-' t h e  t e n a n c y , sh o w in g  t h a t  he  s t i l l  
h a s  a v a l u a b l e  i n t e r e s t  i n  i t  w h ich  i n d e e d  th e  
Crown may be  ■ i d l i n g  t o  " p u r c h a s e 1' as  d i s t i n c t  
f rom  payment o f  c o m p e n s a t io n  w h ic h  i s  e x p r e s s l y  
e l i m i n a t e d  by  t h e  w o rd in g  o f  t h e  s e c t i o n * "  20

h i t h  t h e  g r e a t e s t  r e s p e c t  t h i s  a rg u m en t  i s  i n c o n t r o v e r t i b l e  

and s u p p o r t s  t h e  v ie w  t h a t  t h e  Crown Lands  O rd in a n c e  h a s  

a l t e r e d  th e  r u l e  r e l a t i n g  t o  f i ; tu i?es  e r e c t e d  on Crown l a n d s ,  

T h i s  means t h a t  i f  l e s s e e s  remove t h e n  d u r i n g  t h e  t e rm  th e y  

w i l l  n o t  n o r m a l l y  be  l i a b l e  f o r  w a s t e ,  a l t h o u g h  o r d i n a r i 

l y  t h e y  w ou ld  hav e  b e e n  l i a b l e  n o t w i t h s t a n d i n g  t h a t  t h e y  

t h e m s e l v e s  e r e c t e d  th e  b u i l d i n g s . ^ "  Brown, J .  c o r r e c t l y

2 0 .  a.t p .  101 ,  i t a l i c s  m in e .
1* C o . L t t *  53; B o s w e l l  v* C r u c i b l e  S t e e l  Co . (1925)  

1 K.fe'. 119.



l i m i t e d  t h e  r i g h t  o f  t h e  t e n a n t  t o  re m o v in g  o f  o n l y  t h o s e  

b u i l d i n g s  he e r e c t e d :  i f  he remove any b u i l d i n g  e r e c t e d

b y  someone e l s e  he w i l l ,  o f  c o u r s e ,  b e  l i a b l e  f o r  w a s t e .
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STATUTORY RESTRICTIONS ON TKbJ RIGHTS OE LANDLORDS.

1.  H i s t o r i c a l  Lack ,around .

I n  N i g e r i a  t h e  common law  r i g h t s  o f  l a n d l o r d s  have 

L ee n  r e s t r i c t e d  by s t a t u t e ,  i h e  e a r l i e s t  r e s t r i c t i o n  was

n e c e s s i t a t e d  "by t h e  s h o r t a g e  o f  h o u s e s  c a u s e d  by  t h e  F i r s t
1 2 d o r l d  '- 'ar ,  1 9 1 ^ -1 9 1 8 •  The f i r s t  e n a c tm e n t  a p p l i e d

T 3o n ly  t o  L agos  and came i n t o  f o r c e  on t h e  2Rnd J u l y ,  1920 ,

The l o n g  t i t l e  s t a t e s  t h a t  i t  was 11 an  O r d in a n c e  t o  r e s t r i c t

th e  r e n t  o f  d w e l l i n g  h o u s e s ’*. As t h e  A t t o r n e y - G e n e r a l

l a t e r  e x p l a i n e d ,

Hi t s  m a in  o b j e c t  was to  p r e v e n t  l a n d l o r d  
f rom  c h a r g i n g  e x c e s s i v e  r e n t s  w h i l e  t h e r e  
was a s c a r c i t y  o f  h o u s i n g  a c c o m m o d a t i o n .11 b

To a c h i e v e  t h i s  p u r p o s e  t h e  O rd in a n c e  p r o v i d e d  f o r

a ’’s t a n d a r d  r e n t ’’ w h ich  was d e f i n e d  a s -

l a .  x t  h a s  n o t  b e e n  p o s s i b l e  t o  exam ine  t h e  Q u e s t i o n  o f  
how f a r  N i g e r i a n  j u d g e s  s h o u l d  draw on t h e  v a s t  s t o r e  
o f  E n g l i s h  d e c i s i o n s  on th e  L e n t  A c t s  t h o u g h ,  i n
p r a c t i c e ,  t h e y  do r e f e r  t o  E n g l i s h  c a s e s  t h e r e o n
( s u b j e c t  t o  some s l i g h t  d i s t i n c t i o n s )  a s  t h o u g h  th e y
a r e  o f  b i n d i n g  a u t h o r i t y .

1m N i g e r i a ,  L e g i s l a t i v e  C o u n c i l  D e b a t e s , F o u r t h  S e s s i o n ,  
1 9 t h  F e b . ,  1 926 ,  p p .  7U-75*

2. The P r o f i t e e r i n g  ( L e n t )  O r d i n a n c e ,  N o .8 o f  1 9 20 .
3 .  The s t a t e m e n t  i n  A i a s ,  N i g e r i a  Land Law and  C us tom ,

3 r d  e d .  p .  3 ( 2 n d  e d .  p . 3 L 3 j  show ing  t h e  b e g i n n i n g
o f  t h e  r e s t r i c t i o n  a s  19^-2 i s  o b v i o u s l y  i n a c c u r a t e .

b* N i g e r i a ,  L e g .C o .  D e b a t e s ,  s u p r a ,  p .  75«



11 t h e  r e n t  a t  w h ich  t h e  d w e l l i n g - h o u s e  was 
l e t  on t h e  3 1 s t  D ecem ber ,  1917* o r  w here  t h e  
d w e l l i n g  h o u s e  was n o t  l e t  on t h a t  d a t e  t h e  
r e n t  a t  w h ic h  i t  was l e t  b e f o r e  t h a t  d a t e ,  
o r  i n  t h e  c a s e  o f  a d w e l l i n g  h o u se  w h ic h  was 
f i r s t  l e t  a f t e r  t h e  3 1 s t  Decem ber,  1917* t h e  
r e n t  a t  w h ic h  i t  was f i r s t  l e t . 1' 5

l e t  a s  a s e p a r a t e  d w e l l i n g  where  s u c h  l e t t i n g  does  n o t

i n c l u d e  any l a n d  o t h e r  t h a n  t h e  s i t e  o f  t h e  d w e l l i n g - h o u s e

and a g a r d e n  o r  any o t h e r  p r e m i s e s  w i t h i n  t h e  c u r t i l a g e

o f  t h e  d w e l l i n g  h o u s e ,  and  where  t h e  a n n u a l  amount o f  t h e

s t a n d a r d  r e n t  o f  t h e  h o u s e  o r  p a r t  o f  t h e  h o u se  does  n o t

e x c e e d  one h u n d r e d  p o u n d s . ^  F u r t h e r ,  i t  a p p l i e d ,  t o o ,  t o

a d w e l l i n g  h o u se  w h ic h  i s  u s e d  b y  t h e  t e n a n t  f o r  p u r p o s e s

o f  t r a d e ,  p r o v i d e d  t h a t  t h e  C o u r t  i s  s a t i s f i e d  t h a t  no

s u b s t a n t i a l  p a r t  o f  t h e  r e n t  i s  p a y a b l e  i n  r e s p e c t  o f  t h e
7

p o r t i o n  u s e d  f o r  t r a d e .

I t  was p r o v i d e d  t h a t  any i n c r e a s e  o f  r e n t  above t h e  

s t a n d a r d  r e n d  ( a s  d e f i n e d )  c o u l d  n o t  b e  r e c o v e r e d  n o t w i t h -
g

s t a n d i n g  any a g re e m e n t  t o  t h e  c o n t r a r y ,  b u t  a r a i s i n g  o f  

r e n t  was n o t  t o  b e  deemed a n  i n c r e a s e  w i t h i n  t h e  O rd in a n c e  

i f  i t  d i d  n o t  a s c e e d  t h e  r e n t  a c t u a l l y  p a y a b l e  on t h e  J l s t  

December,  1917* "by more t h a n  tw e n t y  p e r  c e n t . ,  o r  t h e  r e n t

3 .  i b i d . , s . 2 .
6 .  i b i d . , s •5

The Cr gj_n an c e  a o o l i e d  to  a h o u se  o r  a p a r t  o f  a h o u se

7 .  i b i d . , s . 5
8 .  i b i d . , s . 3



a c t u a l l y  p a y a b l e  a t  any  t im e  i n  t h e  year* 191U, by more t h a n
9f i f t y  p e r  c e n t .  The l a n d l o r d  was p e r m i t t e d  t o  make an  

i n c r e a s e  n o t  e x c e e d in g 1 t e n  p e r  c e n t  p e r  annum o f  t h e  amount 

he s p e n t  on e x e c u t i n g  im p ro v em en t  o r  making; s t r u c t u r a l  

a l t e r a t i o n s  t o  t h e  d w e l l i n g  h o u s e . ^

5 . 3 ( 2 ) p r o h i b i t e d  any demand o f  a f i n e ,  premium o r  

o t h e r  l i k e  sum a s  a c o n s i d e r a t i o n  o f  t h e  g r a n t ,  r e n e w a l ,  

o r  c o n t i n u a n c e  o f  a t e n a n c y  o f  any d w e l l i n g  h o u se  t o  w h ich  

t h e  O rd in a n c e  a p p l i e d ;  i t  p r o v i d e d  t h a t  i f  any  s u c h  p a y 

ment was made a f t e r  t h e  17 t h  J u n e ,  1920 ,  t h e  amount p a i d  

s h o u l d  be r e c o v e r a b l e  from t h e  l a n d l o r d  e i t h e r  by  a d e d n e -  

t i o n  f ro m  r e n t  o r  by  any  o t h e r  m e th o d .

5 . 3 (3 )  l a i d  down t h a t  no o r d e r  f o r  r e c o v e r i n g  t h e  

p o s s e s s i o n  o f  a d w e l l i n g  h o u s e  t o  w h ich  t h e  O r d in a n c e  a p 

p l i e d  ( o r  f o r  t h e  e j e c t m e n t  o f  a t e n a n t  t h e r e f r o m )  was t o  

be  made so  l o n g  a s  t h e  t e n a n t  c o n t i n u e d  t o  pay  t h e  a g r e e d  

r e n t ,  a s  m o d i f i e d  by  t h e  O r d i n a n c e ,  an d  p e r f o r m  t h e  o t h e r  

c o n d i t i o n s  o f  h i s  t e n a n c y .  P o s s e s s i o n  can  b e  r e c o v e r e d  

on t h e  g ro u n d  t h a t  -

( a )  t h e  t e n a n t  h a d  c o m m i t t e d  w a s t e  o r  was g u i l t y  of' 

c o n d u c t  w h ic h  was a n u i s a n c e  o r  an  a n n o y a n c e  t o  

a d j o i n i n g  o c c u p i e r s ;  o r

( b )  t h a t  t h e  t e n a n t  b y  s u b l e t t i n g  was m aking  u n r e a s o n a b l e  

p r o f i t ;  o r

9 . i b i d .  s . 3 ( l ) >  P r o v i s o  ( b ) .
1 0 .  i b i d . . s .  3 ( ) ,  P r o v i s o  ( c ) .



( c )  t h a t  th e  l a n d l o r d  r e a s o n a b l y  r e q u i r e d  t h e  p r e m i s e s  

f o r  h i s  own o c c u p a t i o n  o r  o f  some o t h e r  p e r s o n  i n  

h i s  em ployment.

I n  a l l  t h e s e  c a s e s  th e  o r d e r  f o r  p o s s e s s i o n  was t o  be  made 

on ly  i f  t h e  c o u r t  c o n s i d e r e d  i t  r e a s o n a b l e  t o  do s o .  A 

t e n a n t  was empowered t o  a p p l y  t o  t h e  M a g i s t r a t e  f o r  r e l i e f  

i n  any c a s e  where h i s  l a n d l o r d  was a c t i n g  i n  b r e a c h  o f  t h e  

O rd in a n c e .

The O rd in a n c e  w h ich  was b a s e d  on t h e  E n g l i s h  I n c r e a s e  

o f  L e n t  and  M ortgage  I n t e r e s t  (‘f a r  R e s t r i c t i o n s )  A c t ,  1915 

p ro v ed  u s e f u l  i n  many r e s p e c t s  so  t h a t  a c o m m i t t e e  a p p o i n 

t e d  i n  192-3 t o  c o n s i d e r  i t s  a b o l i t i o n  r e p o r t e d  i n  f a v o u r  

o f  i t s  b e i n g  r e t a i n e d  f o r  some f u r t h e r  t im e  r e g a r d l e s s  o f

th e  c o m p l a i n t s  t h a t  i t  l e d  t o  r e s t r i c t i o n s  on f u r t h e r
1 3 - .b u i l d i n g s  b e i n g  e r e c t e d .  Or/mg t o  im p ro v e d  c o n d i t i o n s

th e  O rd in an ce  was f i n a l l y  r e p e a l e d ^  i n  1926 when t h e  p r e -  

- e x i s t i n g  r i g h t s  o f  l a n d l o r d s  were) r e s t o r e d  f o r  a t i m e .

R e s t r i c t i o n s  were r e v i v e d  d u r i n g  t h e  S e co n d  W orld  17ar 

1939-  191+5* Tor i n  19^-2 th e  G o v ern o r ,  i n  e x e r c i s e  o f  t h e  

powers v e s t e d  i n  him u n d e r  3 . 1  ( l )  o f  t h e  .Emergency Powers

11 .  i b i d . S . ! | .
12 .  5 R 6 Geo. 5 Cap. 97? r e p e a l e d  by  t h e  I n c r e a s e  o f  R e n t  

and Mortgage I n t e r e s t  ( R e s t r i c t i o n s )  A c t ,  1920 ;  10 &
11 Geo. 5 Cap. 17-

13* N i g e r i a .  L eg .  Co. D e b a t e s , 19t h  F e b . ,  1926 ,  p p # 7 ^ “ 75« 
I f .  By t  he * r  o f i  t  e e r  i  ng (Re n t ) (R e p e a l ) O rd in a n c e ,  N o . 2 o f  

1926 .  See a l s o  t h e  l a s t  n o t e ,  1 3 .



■I (T
( D e fe n c e )  D c t ,  19U0 “ , i n t r o d u c e d  t h e  R i p e r i a  D e fe n c e  

( i n c r e a s e  o f  / - e n t )  ( R e s t r i c t i o n s )  R e g u l a t i o n s *

The R e g u l a t i o n s  a p p l i e d  t o  hag''os f ro m  t h e  1 s t  J u l y ,

lSk-2, end  t h e  Governor  was empowered t o  make O rd e r s  s p e -
17c i f y i n g  f u r t h e r  a r e a s  t o  w h ich  t h e y  would, a p p l y .  I n

t h e  a r e a s  t o  w h ich  th e  R e g u l a t i o n s  w ere  i n t r o d u c e d  t h e y
18a p p l i e d  t o  ^ p r e m i s e s ” w h ic h ,  i n  e f f e c t  m ean t  b u i l d i n g s .

I t  was p r o v i d e d  t h a t  where  t h e r e  h a s  b e e n  a s u b - l e t t i n g ,

th e  s u b - t e n a n t s  were t o  be  deemed t e n a n t s  o f  t h e  l a n d -  
19

l o r d  and. a. Rent  A s s e s s m e n t  r o a r d  was t o  b e  s e t  un f o r

15. As m od if ied ,  by Amendment 3 t o  th e ,  Emergency Powers  
C o l o n i a l  D efence  O r d e r s - i n - C o u n c i l ,  1939> <snd A r t . l  
o f  t h e  I n e r g e a c y  Powers  ( C o l o n i a l  D e f e n c e )  O r d e r s -  
- i n - C o u n c i l ,  19-1-0 •

16.  Ho. 59 o f  1942.
17.  I n  e x e r c i s e  o f  t h e s e  powers  t e e  a r e a s  t o  w h ic h  t h e  

R e g u l a t i o n s  would a p p l y  were s p e c i f i e d  by the S o u t h e r n  
P r o v i n c e s  ( I n c r e a s e  o f  n e r.t R e s t r i c t i o n )  O rd e r ,  19^-3* 
P u b l i c  Rot i c e  Do. 218 o f  19-4-3 > a s  amended by t h e  I n c r e  
o f  R e n t  R e s t r i c t i o n s  ( D e f i n i t i o n _ o f  P r e m i s e s ) ( G e n e r a l  
A p p l i c a t i o n  O rd e r ,  I 9J-!-3? P u b l i c  Rot i c e ,  N o .219 o f  I9 h 3  
The a r e ^ s  inc l .uded  t h e  t o w n s h ip s  o f  L a g o s ,  R 'a r r i ,  
D a p e le ,  P o r c a r d o s ,  B u r u t u ,  bnngu ,  P o r t  H a r e o u r t ,  Aba, 
A b e o k u ta ,  and l i e b u  Ode i n  t h e  S o u t h e r n  P r o v i n c e s  and  
a l s o  t h e  f o l l o w i n g  a r e a s  o f  tine n o r t h e r n  P r o v i n c e s :  
Kano P r o v i n c e ;  K ano-Sebon  C-hri, P a g g e ;  Kano c i t y ,
Kano Tudun 4 ad a .
P l a t e a u  P r o v i n c e :  J o s  '^Vnynship, J o s  N a t i v e  Town, 
cokoto  P r o v i  r c e : G us  an D a t i v e  Town, fo k o to  N a t i v e  Tow
S a r i  a P>-evince: Kaduna -  f a b  on G a r i ,  Tudun R a d a ,
S a r i a  ^owr.sh ip ,  Gabon G a r i  and Tudun Dad a •

16. See below#
19. ib id . .  S . h .



5 0 k .

R e c e i p t  o f  i n c r e a s e d  7/as made u n l a w f u l  u n i .e s s  i t

was "by an  o r d e r  o f  t h e  h o a r d .  Any r e n t  u n l a w f u l l y  r e c e i v e d
1was r e c o v e r a b l e .  A j c c t n c n t  o f  th e  t e n a n t  must he  w i t h  

t h e  p e r m i s s i o n  i n  w r i t i n g  o i l  t h e  h o a r d  and a l a n d l o r d  c o u l d  

n o t  a p p l y  t o  t h e  C o u r t  f o r  e j e c t m e n t  w i t h o u t  s u c h  p e r m i s 

s i o n .  The p r o h i b i t i o n  a g a i n s t  e j e c t m e n t  clid n o t  a p p l y  t o

c a s e s  w here  r e n t  h a s  t e e n  i n  a r r e a r  f o r  s i x  weeks a f t e r  i t
2l ias  tcconie d u e .  o u t - t e n a n t s  were  no t .  t o  he  a f f e c t e d  by

e j e c t m e n t  o f  t h e  t e n a n t  h u t  i f  t h e  o r d e r  was made on t h e

g r o u n d  o f  any a c t ,  b r e a c h ,  d e f a u l t  o r  m is c o n d u c t  o f  t h e

s u b - t e n a n t ,  t h e n  he  w ould  n o t  he  e n t i t l e d  t o  r e t a i n  p o s -  
3

s e s s i o n .  R e c e i p t  o f  premium was p r o h i b i t e d  and  i f  any
h

was r e c e i v e d ,  i t  c o u l d  h e  r e c o v e r e d .  An o r d e r  o f  t h e  B o a rd

was f i n a l  and  c o n c l u s i v e  and n o t  s u b j e c t  t o  a p p e a l  t o  any 
5

c o u r t .  A l l  c o u r t  were e n j o i n e d  t o  conform  t o  th e  R e g u l a -
,  .  6 t i o n s .

2 0 .  i b i d .  S . 5 I n  p u r s u a n c e  o f  t h i s  p r o v i s i o n  B en t  A s s e s 
sment B o a rd s  were s e t  up  a t  h n u g u : P u b l i c  N o t i c e ,  No.
2o o f  19U3; P o r t  H a r c o u r t :  P u b l i c  N o t i c e  No. 57 o f  19U3*
J o s :  P u b l i c  N o t i c e ,  No. 96 o f  19k3*> N inna :  P u b l i c  N o t i c e  
N o o f  19k3* Kanno: P u b l i c  N o t i c e ,  No. 12k  o f  19U3; 
Kaduna: P u b l i c  N o t i c e ,  No. 170 o f  19^3* h a r i a :  P u b l i c  
N o t i c e ,  No. 171 o f  19U3; S o k o to :  P u b l i c  N o t i c e ,  No.
172 o f  19^3* Gusau:  P u b l i c  N o t i c e ,  N o .216 o f  19^3 ;
Aba: P u b l i c  N o t i c e ,  No. 217 o f  19^3* L a g o s :  P u b l i c
N o t i c e ,  No. 3L7 o f  19k3* ;
The r u l e s  o f  a l l  t h e s e  h o a r d s  w ere  s i m i l a r .

1 . i b  i  d • S . 6 .
2 . i b  i  d . S . 8 .
3 . i b i d . s . 9 .
k . ib f ld . S . 10
3 . i b i d . s . 13
6 . i b i d . s . I k



505 .

T h is  p i e c e  o f  l e g i s l a t i o n  was r e m a r k a b l y  d e f i c i e n t  

i n  many r e s p e c t s :  i t  d i d  n o t  l a y  down any g r o u n d s  on w h ich

t h e  h o a r d  was t o  o r d e r  e j e c t m e n t  o f  t h e  t e n a n t  a n d  t h e  B o a rd  

h a d  no. r u l e  o f  law  o r  r u l e  o f  p r e c e d e n t  t o  g u id e  i t ^ ;  

t h e r e  was no a p p e a l  f rom i t s  d e c i s i o n . " ^  I n  p r a c t i c e ,  t h e  

B o a rd  was made up o f  v o l u n t a r y  members who f r e e l y  and  g e n e 

r o u s l y  gave  t h e i r  t im e  t o  t h e  work  b u t  i t  was a p p a r e n t  t h a t  

" a  v o l u n t a r y  B oard  i s  n o t  an  a d e q u a t e  t r i b u n a l  t o  r e g u l a r i s e  

t h e  r e l a t i o n s h i p  b e t w e e n  l a n d l o r d s  and t e n a n t s  i n  t i m e s  o f  

p e a c e . 1* ^

I t  seem ed ,  t o o ,  t h a t  t h e  o n l y  g ro u n d  f o r  t h e  r e c o v e r y  

o f  p o s s e s s i o n  was t h e  f a c t  o f  r e n t  b e i n g  i n  a r r e a r s  and  

t h a t  once i t  was p r o v e d  t o  b e  i n  a r r e a r s  f o r  s i x  w eeks '  

t h e  l a n d l o r d  c o u l d  e j e c t  t h e  t e n a n t ,  no m a t t e r  t h e  c a u s e  

o f  t h e  d e l a y  i n  paym ent and  n o t w i t h s t a n d i n g  t h a t  a f t e r  

t h e  s i x  weeks t h e  t e n a n t  may be r e a d y  t o  pay  o f f  a l l  t h e  

a r r e a r s  t o g e t h e r  w i t h  t h e  damages s u f f e r e d  by  t h e  l a n d 

l o r d *  The Be r/ul a t  i o n s ,  t h e r e f o r e ,  s a t  s i  f e d  n o b o d y .  I n  

a d d i t i o n  t o  t h e s e  d e f e c t s  t h e  g e n e r a l  law  o f  N i g e r i a

l a c k e d  a s i m p l e  p r o c e d u r e  f o r  r e c o v e r i n g  p r e m i s e s  w h e t h e r
8t h e y  w ere  s u b j e c t  t o  t h e  R e g u l a t i o n s  o r  n o t .  As w i l l  be 

shown p r e s e n t l y  some o f  t h e s e  d e f i c i e n c i e s  w ere  l a t e r  r e 

moved.

7* N i g e r i a ,  ^ e g .  Co« D e b a t e s , 7 t h  I ' e b . ,  I 9I1-6 , p . 6 0  p e r  Hon.
G.-L*. Lowe, The A-G.

8 .  The l a n d l o r d  h ad  t o  a d o p t  t h e  cumbrous common lav/ a c t i o n  
o f  e j e c t m e n t .
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I n  19U5 t h e  R e c o v e ry  of  Prem ises  Ordinance ^ was 

p a sse d  l a y i n g  down th e  p rocedu re  t o  h e  f o l l o w e d  hy  a l a n d 

l o r d  who i n t e n d e d  t o  d i s p o s s e s s  h i s  t e n a n t .  T h is  u r d i n a n c e

was, i n  t h e  words o f  t h e  t h e n  A t t o r n e y - G e n e r a l ,

" a n  i n n o v a t i o n  i n  N i g e r i a  and  i s  t h e  p a r t  
o f  t h e  p r o p o s e d  j u d i c i a l  r e f o r m s  and t h e  L i l l  
d e a l s  w i t h  t h e  r e c o v e r y  o f  p r e m i s e s  when l a n d 
l o r d s  h a v e  d i f f i c u l t i e s  i n  r e c o v e r i n g  them  and
t a k e s  t h e  p l a c e  o f  t h e  p r e s e n t  e j e c t m e n t  a c t i o n . ,f10

The i n t e n t i o n  o f  i t s .  s p o n s o r s  was t h a t  i t  s h o u l d  a p p l y

to  ev e ry  p rem ises  i n  N i g e r i a  w hether  such  p rem ises  were
'  11h e l d  u n d e r  t h e  g e n e r a l  law  o r  u n d e r  n a t i v e  law  an d  c u s to m .

To p r e v e n t  i t s  a p p l i c a t i o n  t o  c u s to m a r y  t e n a n c i e s  i n  some
12c a s e s ,  t h e  l e g i s l a t u r e  hy  a l a t e r  amendment a d o p t e d  t h e

c u r i o u s  p r o c e d u r e  o f  em pow ering  t h e  G o v e rn o r  t o  d e c l a r e ,

hy  O r d e r s - i n - C o u n c i l ,  any  s p e c i f i c  a r e a s  t o  h e  e x c e p t e d .
13I n  19U6 an  O r d e r - i n - C o u n c i l  was p a s s e d  p r o v i d i n g  t h a t  

t h e  O r d i n a n c e  was n o t  t o  a p p l y  t o  t h e  N o r t h e r n  P r o v i n c e s  

o r  t o  t h e  Y /e s te rn  P r o v i n c e s  w i t h  t h e  e x c e p t i o n  o f  t h e  to w n 

s h i p s  o f  Burut^t ,  S a p e l e  an d  A 'a r r i .  The P a s t e r n  P r o v i n c e s  

were  l e f t  u n a f f e c t e d  s o  t h a t  t h e  O r d in a n c e  u n d o u b t e d l y  c o n -  j 

t i n u e d  t o  o p e r a t e  t h e r e  i n  f u l l .

9 .  N o .39 o f  19^1-5.
1 0 .  N i g e r i a ,  Leg .  Co. D e h a t e s , 5 t h  L a r c h ,  19U5> p .  72 .
1 1 .  N i g e r i a ,  L eg .  Co. D e h a t e s , 1 1 t h  L ecem h er ,  19U5, p . 57 

p e r  t h e  Hon. A-G-.
1 2 .  The R e c o v e ry  o f  P r e m i s e s  ( A p p l i c a t i o n - A m e n d m e n t ) O r d i 

n a n c e ,  19li5> N o .67 o f  19U39 now i n c o r p o r a t e d  i n  Cap.
176 o f  1958 ,  s . l  ( 2 ) .

1 3 .  R e c o v e ry  o f  P r e m i s e s  ( v / i t h d r a w a l  o f  A p p l i c a t i o n  t o  C e r 
t a i n  A r e a s )  O r d e r - i n - C o u n c i l ,  N o .10 o f  19U6.
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I t  was n o t  e n v i s a g e d  t h a t  the 'R e c o v e r y  o f  P re m i s e s  

O rd in a n c e  o f  19R5 would  r e s t r i c t  t h e  ^ r i g h t s  o f  l a n d l o r d s  ^  

n o r ,  i n  f a c t ,  was t h e r e  any  c l a u s e  i n  i t s  v a r i o u s  s e c t i o n s ,  

w h ic h  s e r i o u s l y  l i m i t e d  a l a n d l o r d ’ s r i g h t  t o . r e c o v e r  p o s 

s e s s i o n ,  p r o v i d e d  th e  t e n a n c y  h a s  "been v a l i d l y  d e t e r m in e d *  

When i t  was p a s s e d  t h e r e  was no i n t e n t i o n  t h a t  i t  s h o u l d

he d e p e n d e n t  up o n  or c o m p le m e n ta ry  t o  any o t h e r  e n a c tm e n t
15h u t  t h e  e f f e c t  o f  an  amendment p a s s e d  i n  19U8 t o  t h e

( 16I n c r e a s e  o f  R e n t  ( R e s t r i c t i o n s )  O rd in a n c e  o f  19^6 ,  wras

t o  make t h e  R e o o v e ry  o f  P r e m i s e s  u r d i n a n c e  r e s t r i c t i v e  i n  

c h a r a c t e r  and  d e p e n d e n t  on t h e  l a t e r  O r d i n a n c e  f o r  i t s  

a p p l i c a t i o n *

The I n c r e a s e  o f  R en t  ( R e s t r i c t i o n s )  0 r ^ i nance> ioij.6 , ^  

was p a s s e d  m a in ly  t o  remedy th e  d e f e c t s  i n  t h e  w a r t im e  De

f e n c e  R e g u l a t i o n s * ^ '  The u r d i n a n c e ,  u n l i k e  t h e  R e c o v e ry  

o f  P re m i s e s  Or Qin o n c e j  v/as n o t  i n t e n d e d  t o  a p p l y  t o  t h e

w hole  o f  N i g e r i a  h u t  t o  o p e r a t e  o n ly  w i t h i n  t h e  a r e a s  t o
18w h ich  t h e  R e g u l a t i o n s  a p p l i e d ;  m o r e o v e r ,  t h e  G o v e rn o r

19was empowered t o  d e c o n t r o l  p r e m i s e s  from t im e  t i m e .  ^ I t

lii.* The main  o b j e c t  o f  t h e  O rd i n a n c e  was " t o  e n a b l e  p e o p l e  
who w is h  t o  g e t  p o s s e s s i o n  o f  t h e i r  p r o p e r t i e s  f rom  
t e n a n t s  i n  i l l e g a l  p o s s e s s i o n  t o  r e c o v e r  t h e  p r e m i s e s  
w i t h  t h e  minimum e x p e n s e  and  d e l a y "  -  p e r  t h e  Hon* A7G, 
i n  t h e  H ew .Co. ,  D e b a t e s , 5 t h  P a r c h .  19457 P*73*

15- The I n c r e a s e  o f  h e n t  ( R e s t r i c t i o n s ) Amendment) QrdAjng-n-CiQy 
1 9 W ,  No*9 o f  19R8.

1 6 .  N o . l  o f  19U6.
17* N i g e r i a ,  Leg co D e b a te ' s , 7 t h  F e b . ,  19R6, p p 6 0 - 6 l .  These 

d e f e c t s  a r e  m e n t io n e d  on p .50$  , s u p r a * C o n t r o l  o f  p r e 
m is e s  and t h e i r  r e n t s  were h e n c e f o r t h  b r o u g h t  b e f o r e  
t h e  j u d i c i a l  c o u r t s .

1 8 .  i b i d .  S .  ( l )  ( 2 ) .
1 9 .  T bT d . S . l  ( 3 ) ,  ( R) .
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p r o h i b i t e d  th e  e j e c t m e n t  o f  t e n a n t s  u n l e s s  an  o r d e r  o f  t h e
20c o u r t  h h s  b e e n  o b t a i n e d  and  l a i d  down t h e  g ro u n d s  on w h ich

t h e  c o u r t  c o u l d  o r d e r  e j e c t m e n t  i f  i t  was r e a s o n a b l e  t o  do 
1so* Up t o  t h i s  t im e  t h e  r e c o v e r y  o f  P r e m i s e s  u r d i n a n c e ,  

19^5> an d  th e  I n c r e a s e  o f  R e n t  ( R e s t r i c t i o n s )  O r d i n a n c e ,  19^-6j 

c o u l d  b e  c o n s t r u e d  i n d e p e n d e n t  o f  e a c h  o t h e r  b u t  i n  19^S
7 L,

an  amendment t o  3*12 o f  t h e  I n c r e a s e  o f  Rent  ( R e s t r i c 

t i o n s )  O rd in a n c e  p r o v i d e d  t h a t -

,JH'o t e n a n t  o r  s u b - t e n a n t  o f  any p r e m i s e s  t o  
w h ic h  t h i s  O r d in a n c e  a p p l i e s  s h a l l  be  e j e c t e d  
t h e r e f r o m  s a v e  i n  p u r s u a n c e  o f  a n  o r d e r  o f  t h e  
c o u r t  o b t a i n e d  u n d e r  t h e  R e o o v e ry  o f  p r e m i s e s  
O r d i n a n c e ,  19’l5 * M

T h i s  amendment p r o d u c e d  an  im p a s s e  f o r ,  as  a l r e a d y  p o i n t e d  

o u t ,  t h e  I n c r e a s e  o f  Rent  ( R e s t r i c t i o n s ) O r d i n a n c e  s t i l l
o

a p p l i e d  t o  s p e c i f i e d  a r e a s  i n  R o r t h e m N i g e r i a ^  b u t  t h e  

O r d e r - i n - C o u n c i l  p a s s e d  i n  1SU-6 h a d  v / i th d raw n  t h e  a p p l i c a 

t i o n  o f  t h e  R e c o v e ry  o f  P r e m i s e s  O rd in a n c e  from t h e  whole  

o f  t h a t  t e r r i t o r y .  The i m p o s s i b l e  s t a t e  o f  a f f a i r s  was 

r e v e a l e d ,  by  a c a s e  w h ich  came b e f o r e  H ubbard ,  <T. i n  t h e  

Supreme 0 Ou r t ,  ^ a n o .  I n  t h a t  c a s e  t h e  p l a i n t i f f / l a n d l o r d  

a p p l i e d  t o  t h e  T a g i s t r a t e  C o u r t  f o r  t h e  r e c o v e r y  o f  h i s  

nx-emises s i t u a t e  i n  an  a r e a  w i t h i n  t h e  I n c r e a s e  o f  R e n t

20 i b i d .  S . 1 2 .  j
1 . i b  i  d . 8 . 1 3  and Cs c ond 8 c h e d u 1e .

2 .  i . e . ,  t h o s e  a r e a s  t o  w h ic h  t h e  b e f e n c e  R e g u l a t i o n s  ?
a p p l i e d  -  s e e  t h e  l a s t  f o o t n o t e  17_* s u u r a . \

3 ,  I a b  i r  i  v . A j i b  o r i s  a (1 9 5 0 )  19 N .L .R .  105 I
3-£i*fhe i n c r e a s e  o f  R en t  ( R e s t r i c t i o n s )  (Amendment) O r d i n a n c e ,

19U6, H o . 9 o f  19U8. j
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(Restriction) Ordinance*' . .
■The M a g i s t r a t e  d e c i d e d ,  s u b j e c t  t o  t h e  o p i n i o n  o f  

t h e  ^ i g h  C o u r t  on a c a s e  s t a t e d ,  t h a t  he c o u l d  n o t  e n t e r 

t a i n  t h e  a p p l i c a t i o n  b e c a u s e  an  o r d e r  c o u l d  o n ly  be  

o b t a i n e d  u n d e r  th e  R e c o v e ry  o f  P r e m i s e s  O r d in a n c e  w h ich  

no l o n g e r  a p p l i e d  t o  t h e  N o r t h e r n B r o v i n c e s .

I n  t h e  Supreme C o u r t  H u b b a rd ,  J .  c o n s i d e r e d  t h e  p o s 

s i b i l i t y  o f  a t e n a n t  i n  F o r t h e r n  N i g e r i a  b e i n g  e j e c t e d  

a t  a l l  and came t o  t h e  c o n c l u s i o n  t h a t  t o  b r i n g  t h a t  t e r 

r i t o r y  w i t h i n  t h e  o p e r a t i o n  o f  t h e  R e co v e ry  o f  P r e m i s e s  

O rd in a n c e  w ou ld  e n t a i l  t h e  a b r o g a t i o n  o f  th e  r e l e v a n t  

p o r t i o n  o f  t h e  R e c o v e ry  o f  P r e m i s e s  ("w ithdraw al  o f  Ap

p l i c a t i o n  t o  C e r t a i n  A r e a s )  O r d e r - i n - C o u n c i l ,  l p h -6. T'he 

l e a r n e d  Judge  o b s e r v e d ,

" I t  m ig h t  c o n c e i v a b l y  b e  a r g u e d  t h a t  t h e  
amendment . . . .  s h o u l d  b e e  c o n s t r u e d  as 
a p p ly in g ;  t o  a r e a s  w here  t h e  R e c o v e ry  o f  
P r e m i s e s  ^ r a i n a n o e  j_n  f o r c e ,  on tire 
p r i n c i p l e  o f  l e x  non  c o ^ i . t  ad i m p o s s i b i l i a *
B u t ,  i n  my v ie w ,  s u c h  c o n s t r u c t i o n  w ou ld  n o t  
be s o u n d .  The M a x i m . c i t e d  h a s  no a p p l i c a 
t i o n  where  t h e  i m p o s s i b l e  t h i n g  i s  t h e  s t a t u t o r y  
b a s i s  o f  j u r i s d i c t i o n .  The l a n d l o r d  h a s  t o  
np p l y  f o r  an o r d e r  t o  b e  a b l e  t o  e j e c t  h i s  
t e n a n t  and s i n c e  . t h i s  O rd in a n c e  gs n o + i n  
f o r c e  i n  t h e  N o r t h e r n  P r o v i n c e s ,  t h e  l e a r n e d  
M a g i s t r a t e  h ad  no j u r i s d i c t i o n  t o  e n t e r t a i n  
ouch  a p p l i c a t i o n . i; ' U

The d i f f i c u l t y  v /hich t h i s  c a s e  so  c l e a r l y  d e m o n s t r a t e d  was

lg. At p . 106 .  S u r e l y ,  t h e  l e g i s l a t u r e  c o u l d  be  o m n i p o t e n t ,  
b u t  n o t  o m n i s c i e n t  1



M 5s o l v e d  i n  1951 hy  on u r d e r - i n - C o u n c i l  w h ich  p r o v i d e d

t h a t  t h e  Order*- i n - C o u n c i l  of' 19^1-6 s h a l l  c o n t i n u e  t o  a p 

p l y  h u t  " w i t h  t h e  e x c e p t i o n  o f  o ny a r e a s  i n  t h e  N o r t h e r n  

P r o v i n c e s  t o  w h ich  t h e  I n c r e a s e  o f  R e n t  ( . R e s t r i c t i o n s )  

O rd in a n c e  may f rom  t im e  t o  t im e  a p p l y " • The amendment 

rem oved t h e  d i f f i c u l t y  as  f a r  a s  t h e  N o r t h e r n  P r o v i n c e s  

were c o n c e r n e d  h u t  as  w i l l  he  shown p r e s e n t l y  th e  Wes

t e r n  R e g io n  h a s  n o t  t e e n  c o m p l e t e l y  f r e e d  f rom  t h e  im p o s 

s i b l e  s t a t e  o f  a f f a i r s ,

2 ,  The P r e s e n t  P o s i t i o n ,

Today t h e  two O r d i n a n c e s ,  t h e  R e c o v e ry  o f  P r e m i s e s  

O r d i n a n c e  ^ and  t h e  I n c r e a s e  o f  R e n t  ( R e s t r i c t i o n )  Or

d in a n c e ," ^  a r e  s t i l l  i n f o r c e  i n  t h o s e  a r e a s  t o  w h ich  t h e y  

a p p l i e d  i n  1951 ,  a l t h o u g h  t h e r e  h av e  h e e n  some m inor  Re-
Q

g i o n a l  amendments i n  a few c a s e s .  The R e c o v e ry  o f  

P r e m i s e s  O rd in a n c e  o f  19^5 s t i l l  r e t a i n s  t h a t  name to d a y ^  

h u t  t h e  I n c r e a s e  o f  R en t  ( R e s t r i c t i o n )  O rd in a n c e  i s  now 

c a p t i o n e d  R en t  R e s t r i c t i o n  O r d i n a n c e .

5* R e co v e ry  o f  P r e m i s e s  (W i th d ra w a l  o f  A p p l i c a t i o n  t o  
C e r t a i n  . a r e a s ) (Amendment) O r d e r - i n - C o u n c i l ,  1951 ,
N o . l  o f  1 9 51 .

6 .  H e n c e f o r t h  r e f e r r e d  t o  a s  t h e  R e c o v e ry  O r d i n a n c e .
7# H e n c e f o r t h  r e f e r r e d  t o  a s  t h e  R en t  Ordinance.
8 .  See e g .  n o t e  1 2 , i n f r a .

9 .  C a p . 176 o f  t h e  ( re v is ed )  Laws o f  t h e  f e d e r a t i o n  o f  H i g e r i  
1 9 58 .

1 0 .  C a p . 183 o f  t h e  ( r e v i s e d )  Laws o f  t h e  F e d e r a t i o n  o f  N i 
g e r i a ,  1958 .  The O r d i n a n c e  i s  h e n c e f o r t h  r e f e r r e d  t o  
a s  th e  R en t  O rd in a n ce •
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The Rent Ordinance, like the English Rent Acts on
which  i t  i s  m o d e l l e d ,  l o o k s  l i k e  V i r g i l ' s  m o n s t e r :

a
! l i k e n s , i n f o r m e , h o r re n d u m  v i s u  1 I t  i s / h u r r i e d  

p i e c e  o f  l e g i s l a t i o n  and  does  n o t  seem t o  have  "been 

f r a m e d  w i t h  any s c i e n t i f i c  a c c u r a c y  o f  l a n g u a g e  n o r  w i t h  

much c o n s i d e r a t i o n  o f  t h e  r e s u l t  o f  i t s  somewhat u n h ap p y  

a s s o c i a t i o n  w i t h  t h e  R e c o v e ry  8 rci i n a n c e .  The R en t  O r d i 

nance  i s  a p a t c h w o rk  e n a c t m e n t  d e r i v i n g  somewhat u n c e r t a i n 

l y  from E n g l i s h  A c ts  o f  1915? 1920 ,  1935? 1939 and  195U- 

w h ich  a p p l y  t o  d w e l l i n g  h o u s e s  o r  t o  b u s i n e s s  p r e m i s e s ,  

y e t  i t  d e v i a t e s  s u b s t a n t i a l l y  from t h o s e  A c t s  n o t  o n ly  

b e c a u s e  o f  i t s  economy o f  words b u t  a l s o  b e c a u s e  o f  t h e  

gaps  i t  h a s  l e f t  t o  b e  f i l l e d  by C o u n s e l s  and  t h e i r  

c l ien ts*  I t  i s  o n ly  t h e  k i n d l y  l e a d i n g  l i g h t  o f  t h e  

ju d g e s  w h ic h  ca n  .guide l i t i g a n t s  t h r o u g h  t h e  d en se  d a r k n e s s  

c r e a t e d  by  t h e  l e g i s l a t u r e *

B o th  t h e  R e c o v e ry  O rd i n a n c e  and t h e  R en t  O r d in a n c e  

a p p ly  t o  t h e  f e d e r a l  T e r r i t o r y  o f  L a g o s . ^  I n  t h e  n o r 

t h e r n  R e g io n  t h e y  now a p p l y  o n ly  t o  s p e c i f i e d  a r e a s  i n
12Kano, J o s  Tow nsh ip  and  J o s  N a t i v e  Town , w h i l e  i n  t h e  

E a s t e r n  R e g io n  t h e y  a p p l y  t o  Aba, Enugu and  P o r t  H a r -

1 1 .  Laws o f  t h e  f e d e r a t i o n  o f  N i g e r i a ,  1958? C a p .1 7 6 ,
S . 1 ( 2 ) ;  C a p . 183,  8*1 ( 2 ) .

12 .  I n c r e a s e  o f  Ren t  ( R e s t r i c t i o n )  N o r t h e r n  R e g io n )  
O r d e r - i n - C o u n c i l ,  I 9 6 0 ,- K .R .I . .N .1 5 9  o f  I 9 6 O; See 
a l s o  t h e  l a s t  n o t e ,  5 *
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15c o u r t .  I n  t h e  w e s t e r n  R e g io n  t h e  two o r d i n a n c e s  h av e
lb.

"been r e - e n a c t e d  a s  R e g i o n a l  law s  and  Doth a p p l y  t o
15B u r u t u ,  S a p e l e ,  and  w a r r i .

The R e c o v e ry  O rd i n a n c e  a l o n e  a p p l i e s  t o  t h e  o t h e r
1 6  rp a r t s  oh  th e  E a s t e r n  R e g io n  t o  w h ich  t h e  Ren t  O r d i n a n c e  

h a s  n o t  Been e x t e n d e d .  T h i s  s h o u l d  n o t  c a u s e  much d i f 

f i c u l t y  i n  c a s e s  w here  t h e  r e l a t i o n  o f  l a n d l o r d  and  t e n a n t  

i s  r e g u l a t e d  "by t h e  g e n e r a l  law  h u t  t h e  wisdom o f  s u b 

j e c t i n g  c u s to m a r y  t e n a n c i e s  i n  t h e  R e g io n  t o  s u c h  a t e c h 

n i c a l  s t a t u t e  i s ,  t o  s a y  t h e  l e a s t ,  h i g h l y  q u e s t i o n a b l e .

I t  m ig h t  b e  b e t t e r  t o  l i m i t  i t s  o p e r a t i o n  t o  a r e a s  t o  

w h ich  t h e  R en t  O r d i n a n c e  a p p l i e s  and  t o  e n a c t  a s i m p l e  

s t a t u t e  ( i n  t e rm s  s i m i l a r  to  t h e  E n g l i s h  O rd e r  XIV R u le  l )  

f o r  s p e e d y  r e c o v e r y  o f  l a n d .

I n  t h e  Y /es te rn  R e g io n  t h e  im p a sse  c r e a t e d  b y  t h e  O rd e r
17- i n - C o u n c i l  p a s s e d  i n  19^6 and th e  amendment made i n

19U8 t o  t h e  R en t  O r d in a n c e  h a s  n o t  b e e n  e n t i r e l y  rem oved

b e c a u s e  th e  R en t  O r d i n a n c e  a l o n e  a p p l i e s  t o  F o r c a d o s ,
18A b e o k u ta  and  I j e b u  Ode. The i m p o s s i b l e  s i t u a t i o n  i n  t h e

13* P u b .  N o t i c e  N o .219 o f  19U3; Laws o f  N i g e r i a ,  19U8, Cap.  
193* 3 . 1 .  I t  was s t a t e d  above t h a t  t h e  O - i n - C ,  n o .  10 .  

o f  IShG d i d  n o t  a f f e c t  t h e  E a s t e r n  R e g io n ,  
l i ;. i . e .  The R e co v e ry  o f  P r e m i s e s  Law, C a p . 110 o f  Laws o f

E e s t e r n  R e g io n  1959 ;  one  t h e  R e n t  ( i n c r e a s e  R e s t r i c 
t i o n )  Law', C a p . I l l  o f  1959*

1 5 .  See f  o o t n o t e s  t o  Cap.  110 6: 111 o f  Laws o f  R e s t e r n  R e g i o n  !
1959  o n  p p .  297 a n d  319 o f  v o l u m e  v .  ‘

1 6 .  i . e .  e x c l u d i n g ;  Aba, E n u g u  a n d  P o r t  H a r t c o u r t .  ’
1 7 .  N o .10 o f  19U6, s u p r a .
18 .  S e e  R e n t  ( i n c r e a s e  R e s t r i c t i o n )  Law, C a p . I l l  o f  1959?

F o o t n o t e  1 .  c f .  w i t h  C a p . 110 ,  f o o t n o t e  1 .  '
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W e s t e r n  R e g io n  i s  t h a t  on t h e  p r i n c i p l e  e s t a b l i s h e d  by
19 ^D a b i r i  v .  A j i b o r i s a  p r e m i s e s  i n  p o r c a d o s ,  n b e o k a t a  o r

I j e b u - o d e  c a n n o t  b e  r e c o v e r e d  a t  a l l .  -^t i s  e x p e c t e d

t h a t  th e  l e g i s l a t u r e  o f  t h a t  R e g io n  w i l l  so o n  remove t h i s

o b v io u s  anom aly .

3» P r e m i s e s  w i t h i n  t h e  O r d i n a n c e s .

Prom w hat  h a s  b e e n  s t a t e d  so  f a r ,  i t  w i l l  b e  s e e n  

t h a t  t h e  o r i g i n a l  i n t e n t i o n  o f  t h e  p r o m o t e r s  o f  t h e  Re

c o v e r y  O rd i n a n c e  was t h a t  i t  s h o u l d  e n a b l e  t h e  l a n d l o r d  t o  

r e c o v e r  h i s  l a n d  n u i c k l y  and  s w i f t l y  b u t  n o t  t o  r e s t r i c t  

h i s  r i g h t s  i n  any  way. On t h e  o t h e r  h a n d  t h e  R e n t  O r d i 

n an c e  was i n t e n d e d  t o  be r e s t r i c t i v e ;  i t s  p u r p o s e  was t o  

g iv e  a t e n a n t  s e c u r i t y  i n  two ways by

( i )  c o n t r o l l i n g  an d  r e g u l a t i n g  t h e  i n c r e a s e  o f  r e n t ;  and

( i i )  r e g u l a t i n g  t h e  r e c o v e r y  o f  p r e m i s e s .

A p a r t  f rom t h e  d i f f e r e n c e s  i n  a p p l i c a t i o n  o f  b o t h

O r d i n a n c e s  t o  s p e c i f i c  a r e a s  ( a s  p o i n t e d  o u t  a b o v e ) ,  where

b o t h  o f  them a r e  i n  f o r c e ,  t h e y  a r e  by  no means c o - e x t e n -

s i v e  i n  a p p l i c a t i o n .  '-‘-'his i s  due t o  t h e  d i f f e r e n c e  i n  t h e

d e f i n i t i o n  o f  t h e  t e r m  ^ p r e m i s e s ’* i n  e a c h  o r d i n a n c e .  I n
20t h e  R e c o v e ry  O rd i n a n c e  th e  d e f i n i t i o n " 1 shows t h a t  e v e r y

t y p e  o f  l a n d  i s  i n c l u d e d .  T h e r e f o r e  i n  p l a c e s  l i k e  L a g o s ,

1 9 .  S u p r a .
2 0 .  See p .  b e l o w .
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N a r r i ,  P o r t  H a r c o u r t  o r  Kano t o  w h ic h  "both O r d i n a n c e s  am

p l y  any l a n d ,  w h e t h e r  i t  i s  " b u i l t  upon  o r  n o t ,  h e l d  b y  

a t e n a n t  " a t  w i l l  o r  f o r  a. t e r m ,  e i t h e r  w i t h  o r  w i t h o u t  

"being l i a b l e  t o  payment o f  any rent" '* '  may o n ly  be  r e c o v e r e d

by  p r o c e e d i n g s  t a k e n  o u t  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s
_ 2o f  t h e  R e c o v e ry  O r d i n a n c e .  But i n  s u c h  p l a c e s  u n l e s s  

t h e  l a n d  comes w i t h i n  t h e  s p e c i a l  m ean in g  o f  " p r e m i s e s "  

i n  3 . 3 ( l )  o f  t h e  Rent  O r d i n a n c e ,  i t s  r e n t  may b e  i n c r e a s e d  

by  t h e  l a n d l o r d  a t  any t i m e .

The Ren t  O rd in a n c e  l a y s  down t h a t  t h e  w ord  " p r e m i s e s "  

i n c l u d e s ,

" a n y  d w e l l i n g  h o u s e  and any o t h e r  b u i l d i n g  i n  
w h ich  p e r s o n s  d w e l l ,  w h e t h e r  o r  n o t  p a r t  t h e r e o f  
i s  u s e d  as  a s h o p ,  and 3 a r y  p a r t  o f  p r e m i s e s  
l e t  o r  s u b - l e t  s e p a r a t e l y . "

T h i s  d e f i n i t i o n  h a s  b e e n  e x t e n d e d  so  t h a t  now t h e  e x p r e s 

s i o n  " p r e m i s e s "  means

" a n y  dv/cl l i n g - h o u s e ,  f l a t ,  f a c t o r y ,  w a r e h o u s e ,  
o f f i c e ,  c o u n t r y - h o u s e , s h o p ,  s c h o o l  a n d  3 uny 
o t h e r  b u i l d i n g  i n  w h ic h  p e r s o n s  d w e l l  o r  atrc 
em p loyed  o r  work and any  p a r t  o f  s u c h  p r e m i s e s  
l e t  o r  s u b l e t  s e p a r a t e l y . "  5

2 .  T h e  uo v e r n o r  o r  m i n i s t e r  a s  l a n d l o r d  o f  Crown l a n d s  ca n  
r e c o v e r  l a n d  l e a s e d  t o  a  t e n a n t  r e g a r d l e s s  o f  t h e  R e 
c o v e r y  O r d in a n c e  b u t  a Crown l e s s e e  who s u b l e t s  m ust  
comply w i t h  t h e  O r d i n a n c e .

3 . I t a l i c s  m ine :  i t  i s  s u b m i t t e d  t h a t  t h e  word " a n d "  as  u s e d  
h e r e  s h o u l d  b e  c o n s t r u e d  b o t h  c o n j u n c t i v e l y  an d  d i s 
j u n c t i v e l y .

U. i b i d . 3 . 3  ( 1 ) .
5 .  I n c r e a s e  o f  R en t  R e s t r i c t i o n  ( D e f i n i t i o n  o f  ^ r e m i s e s )  

(G e n e ra l  A p p l i c a t i o n )  O0n s o l i d a t e d ,O r d e r ,  P u b .  N o t i c e  No.
22 o f  19 iy i . I n c r e a s e  o f  R en t  ( R e s t r i c t i o n )  ( N o r t h e r n  
R e g io n )  O - i n - C ,  N o .139 o f  i 960, 3 .3*  o f .  d e f i n i t i o n  
o f  P r e m i s e s  (Lagos  Township E x t e n s i o n )  O rd e r  N o . 22 o f  19^2,
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I t  i s  o b v io u s  f rom  t h i s  d e f i n i t i o n  t h a t  t h e  R en t  O rd i n a n c e  

a p p l i e s  o n l y  t o  b u i l d i n g s : i f  l a n d  i s  l e t  .w i th o u t  any

b u i l d i n g  t h e  O rd in a n c e  c a n n o t  a p p l y .

U-* The R e c o v e ry  o f  P r e m i s e s  O r d i n a n c e . '

I f  t h i s  O rd in a n c e  i s  t o  a p p l y  two c o n d i t i o n s  m ust  b e  

s a t i s f i e d :

( i )  t h e r e  must b e  i n  e x i s t e n c e  some p r e m i s e s  a s  d e f i n e d  

i n  t h e  O r d i n a n c e ,  and

( i i )  a l a n d l o r d  and t e n a n t  r e l a t i o n  must be  e s t a b l i s h e d  

o r  a l t e r n a t i v e l y ,  i t  m ust  b e  p r o v e d  t h a t  t h e r e  i s  

" o c c u p a t i o n "  w i t h i n  S . 2 o f  t h e  O r d i n a n c e .

( i )  P r e m i s e s . I t  i s  l a i d  down i n  S . 2 t h a t  t h e  word  " p r e 

m is e s "  i n c l u d e s

" ( a )  a h o u se  o r  b u i l d i n g  o r  any  p a r t  t h e r e o f  w i t h  i t s  
g ro u n d s  o r  o t h e r  a p p u r t e n a n c e s ,  and 3

(b )  l a n d  w i t h o u t  any b u i l d i n g  t h e r e o n . "

T h i s  d e f i n i t i o n  may mean one o f  t h e  f o l l o w i n g :

( i )  a h o u se  o r  b u i l d i n g  r e g a r d l e s s  o f  t h e  l a n d  on w h ic h  

i t  s t a n d s ;

( i i )  a h o u s e  o r  b u i l d i n g  t o g e t h e r  w i t h  t h e  l a n d  on w h ic h  

i t .  s t a n d s  o r  any  o t h e r  l a n d  s u r r o u n d i n g  i t ;

( i i i )  any l a n d  r e g a r d l e s s  o f  w h e t h e r  i t  i s  b u i l t  u p o n  o r  

n o t .

3 .  i t a l i c s  m ine :  i t  i s  s u b m i t t e d  t h a t  t h e  word " a n d "
a s  u s e d  h e r e  s h o u l d  be c o n s t r u e d  b o t h  c o n j u n c t i v e l y  and 
d i s  j u n e t  i v e l y •

4
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I f  t h i s  s u g g e s t i o n  i s  c o r r e c t  i t  means t h a t  where  a l a n d 

l o r d  l e t s  a houne o r  o t h e r  "building: and  e x p r e s s l y  e x c l u d e s  

t h e  a ro u n d  on which  i t  s t a n d s  f rom  t h e  l e t t i n g , o r  w here  he 

l e t s  o n l y  a t h i r d  f l o o r  i n  a “b u i l d i n g ,  t h e  O rd in a n c e  w i l l  

n e v e r t h e l e s s  c o n t i n u e  t o  a p p l y  t o  t h e  l e t t i n g  and he  c a n  

n o t  c l a i m  t h a t  t h e  l e t t i n g  r e l a t e d  o n l y  t o  a p e r s o n a l  c h a t 

t e l  w h ic h  c o u l d  "be r e c o v e r e d  w i t h o u t  c o m p ly in g  w i t h  t h e  

r e q u i r e m e n t s  o f  t h e  O r d i n a n c e .  M o re o v e r ,  a l a n d l o r d  who 

l e t s  a h o u s e  o r  any " b u i l d i n g  su r ro u n d e d ,  by  l a n d s  c a n n o t  

c l a i m  t h a t  t h e  O rd in a n c e  does  n o t  a p p l y  t o  t h e  l e t t i n g  s im p 

l y  b e c a u s e  t h e  le t t i n g  does  n o t  i n c l u d e  any o t h e r  land,  

w i t h o u t  b u i l d i n g s  t h e r e o n .  N or ,  a g a i n ,  c a n  a l e s s o r  o f  l a n d  

on w h ich  t h e r e  i s  no b u i l d i n g  a rg u e  t h a t  t h e  O rd in a n c e  

d o es  n o t  a p p l y  t o  h i s  c a s e  s i m p l y ' b e c a u s e  h i s  l a n d  was n o t  

l e t  t o g e t h e r  w i t h  some o t h e r  l a n d  on v /h ich  t h e r e  a r e  

b u i l d i n g s .  F o r  t h i s  r e a s o n  t h e  word n a n d ,J i n  t h e  d e f i n i 

t i o n  s h o u l d  b e  c o n s t r u e d  b o t h  c o n j u c t i v e l y  and  d i s j u n c t i v e 

l y .

( i i ) L a n d l o r d  and  T en a n t  R e l a t i o n  o r  o c c u p a t i o n • I t  c o u l d  

be i n f e r r e d  f rom  3*7 o f  t h e  O r d in a n c e  t h a t  u n l e s s  a. l a n d 

lord .  and  t e n a n t  r e l a t i o n  e x i s t s ,  t h e  l a n d l o r d 1s r i g h t  t o  

r e c o v e r  t h e  p r e m i s e s  i s  n o t  l i m i t e d  a t  a l l  e x c e p t  by  p r o 

h i b i t i o n s  a g a i n s t  f o r c i b l e  e n t r y .  T h i s  v ie w  i s  s u p p o r t e d  

by  t h e  o p i n i o n  o f  t h e  7 / .A .C .A . i n  R o b e r t s  v .  Samuel ^

6 .  ( 1 9 5 0 )  13 V . . A . C . A .  55 .
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7/here i t  was h e l d  t h a t  a t r e s p a s s e r  i n  o c c u p a t i o n  d i d  n o t  

come w i t h i n  t h e  t e rm  t e n a n t  i n  S .  2 b e c a u s e  hy  t h e  model 

n o t i c e  t o  q u i t  ( c o n t a i n e d  i n  t h e  a p p e n d ix  t o  t h e  O r d in a n c e )  

t h e  l a n d l o r d  ,! r e  q u i r e s  t h e  t e n a n t  t o  q u i t  and  d e l i v e r  up 

p o s s e s s i o n  o f  t h e  p r e m i s e s  w h ic h  you h o l d  o f  me as  t e n a n t  

t h e r e o f . 11 ^ I t  m eans ,  t h e r e f o r e ,  t h a t  i f  t h e r e  i s  any  u n 

c e r t a i n t y  a s  t o  w h e th e r  a p e r s o n  i n  o c c u p a t i o n  i s  a t e n a n t  

o r  n o t ,  i t  i s  f o r  him t o  p r o v e  how he  came t o  b e  i n  t h a t
g

Bappy p o s i t i o n  and t h a t  he  i s  i n  o c c u p a t i o n  as  a t e n a n t  

o f  t h e  l a n d l o r d .

I n  t h e  R e c o v e ry  O rd in a n c e  t h e  d e f i n i t i o n  o f  " t e n a n t "  

e x c l u d e s  a p e r s o n  " o c c u p y i n g  p r e m i s e s  u n d e r  a b o n a  f i d e
Q

c l a i m  t o  be t h e  owner o f  t h e  p r e m i s e s " ,  b u t  i t  i n c l u d e s  

" a n y  p e r s o n  o c c u p y in g  p r e m i s e s  w h e t h e r  on paym ent o f  r e n t
Q

o r  o t h e r w i s e . "  As A b b o t t ,  J .  r i g h t l y  o b s e r v e ,

- " A t  f i r s t ,  t h e n ,  any pers jon  o c c u p y in g  
p r e m i s e s  i s  a u t o m a t i c a l l y  a t e n a n t  t h e r e 
o f  w h e t h e r  t h e  l a n d l o r d  o f  t h o s e  p r e m i s e s  
l i k e s  i t  o r  n o t .  B u t ,  o f  c o u r s e ,  t h a t  i s  
n o t  what t h e  d e f i n i t i o n  m eans .  I f  i t  7 /ere ,  
any  p e r s o n  c o u l d  t r e s p a s s  u p o n  and  occupy  p r e 
m is e s  and c l a i m  t h e  p r o t e c t i o n  o f  C a p . 93 0-0) 
and  t h e  a d o p t i o n  o f  t h e  p r o c e d u r e  l a i d  down i n  
Cap. 93 U-Ojl T h a t  i s  m a n i f e s t l y  a b s u r d  and  s t a 
t u t e s  s h o u l d  n o t  be c o n s t r u e d  so  a s  t o  c r e a t  
a b s u r d i t i e s . "  11 .

7 .  o e r  Lewey, J . A .  a t  p . 56* I t a l i c s  m in e .
8 .  A k in o s h o  v .  B n ig h o k an  \1 9 5 5 )  21 N . L . R . 8 8 .  c f .  O lo to  v .

A d m ." G e n e ra l  (1 9 4 6 )  12 W .A .c .A .  7 6 .
9 .  i  b i d . 3 . 2  ( 1 ) :  A f a m i l y  member 7 / i l l  p r o b a b l y  b e  e x c l u d e d  

on  t h i s  g r o u n d  a l t h o u g h  h i s  c l a i m  as  "ow ner"  w i l l  n o t
be  l e g a l l y  c o r r e c t .

1 0 .  Now C a p . 176 o f  th e  Lav/s o f  t h e  R e d e r a t i o n ,  1958 e e l . ,

1 1 .  A k in o s h o  v .  E n ig b o k a n  (1 9 5 5 )  21 i-i.L.R* 6 8 .
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I t  m eans ,  t h e r e f o r e ,  t h a t  n e i t h e r  a t r e s p a s s e r  n o r  a p e r 

s o n  who does  n o t  ack n o w led g e  t h e  r e v e r s i o n  o f  t h e  l a n d l o r d  

can  become a t e n a n t  w i t h i n  t h e  m ean ing  o f  t h e  O r d i n a n c e .

A q u e s t i o n  w h ic h  n a t u r a l l y  a r i s e s  i s ,  m ust  a n  o c c u p i e r  

o f  l a n d  who c l a i m  p r o t e c t i o n  u n d e r  t h e  O rd in a n c e  show an  

a c t u a l  dem ise  o f  an  i n t e r e s t  i n  l a n d  t o  h i m s e l f  o r  c o u l d  

a mere l i c e n s e e  a l s o  c l a i m  t o  b e  p r o t e c t e d  ? T h i s  q u e s 

t i o n  v/as c o n s i d e r e d  by  t h e  - . A . O . a . i n  A k p i r i  v .  Y/est
12A f r i c a n  A irw a y s  C o r p o r a t i o n . ^ I n  t h a t  c a s e  t h e  C o r p o r a 

t i o n  a g r e e d  w i t h  A k p i r i  t h a t  he s h o u l d  o p e r a t e  a C a n t e e n  

f o r  t h e i r  s t a f f ,  an d  he  was a l l o w e d  t o  u s e  t h e  c o r p o r a t i o n ’ s 

p r e m i s e s  r e n t - f r e e .  L a t e r  t h e  c o r p o r a t i o n  r e q u i r e d  him 

t o  v a c a t e  and on h i s  f a i l i n g  t o  do so  r e t o o k  p o s s e s s i o n . '

The p l a i n t i f f  t h e n  b r o u g h t  an  a c t i o n  f o r  u n l a w f u l  e j e c t 

m e n t .  The c o r p o r a t i o n  p l e a d e d  t h a t  he  was a mere l i c e n s e e  

and  t h e r e f o r e  t h a t  t h e  p r o c e d u r e  l a i d  down i n  t h e  R e c o v e ry  

O rd in a n c e  d i d  n o t  a p p l y  t o  h i s  c a s e .  The t r i a l  J u d g e  u p 

h e l d  t h i s  p l e a .

On a p p e a l  t o  t h e  W.A.C.A. t h e  i s s u e  t u r n e d  u p o n  

w h e t h e r  th e  p l a i n t i f f  was a t e n a n t  a s  d e f i n e d  by  S . 2 ( l )  

o f  t h e  O r d i n a n c e .  C o u n s e l  f o r  t h e  c o r p o r a t i o n  c o n t e n d e d  

t h a t  t h e  p l a i n t i f f  a s  a l i c e n s e e  h a d  no r i g h t  o f  e x c l u s i v e  

o c c u p a t i o n ;  h e  m e r e l y  h a d  th e  u s e  o f  t h e  p r e m i s e s  a n d ,  

t h e r e f o r e ,  t h a t  he  was n o t  a t e n a n t  w i t h i n  t h e  O r d i n a n c e .
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The C o u r t  r e j e c t e d  t h i s  c o n t e n t i o n  a n d  h e l d  t h a t  t h e  y /ord  

11 o c c u p y i n g ” m u s t  h e  g i v e n  i t s  o r d i n a r y  d i c t i o n a r y  m e a n i n g  

a n d  t h a t  i t  was c l e a r  f r o m  t h e  e v i d e n c e  t h a t  t h e  p l a i n t i f f  

was  o c c u p y i n g  t h e  p r e m i s e s ,  t h e r e f o r e  h e  was a t e n a n t  

w i t h i n  t h e  O r d i n a n c e .

T h i s  d e c i s i o n ,  i f  f o l l o w e d  t o  i t s  l o g i c a l  c o n c l u s i o n ,

i s  n o t  e n t i r e l y  f r e e  f r o m  d i f f i c u l t y  b e c a u s e  i t  s e e m s  t o

h a v e  i g n o r e d  t h e  p r i n c i p l e  w h i c h  t h e  sam e C o u r t  -h ad  p r e -

12v i o u s l y  e s t a b l i s h e d  i n  h o b e r t s  v ,  S a m u e l  -  t h a t  t h e  c a s e s  

t o  w h i c h  t h e  O r d i n a n c e  a p p l i e s  a r e  t h o s e  i n  w h i c h  t h e  l a n d 

l o r d  c o u l d  s e r v e  a n o t i c e  r e q u i r i n g  t h e  o c c u p i e r  " t o  q u i t  

a n d  d e l i v e r  u p  p o s s e s s i o n  o f  t h e  p r e m i s e s  w h i c h  y o u  h o l d  

o f  me a s  t e n a n t  t h e r e o f . "  S u p p o s e ,  f o r  e x a m p l e ,  t h a t  a n  

o w n e r  f i f  a h o u s e  o n  g a i n g  away f o r  a s h o r t  h o l i d a y  a l l o w e d  

a f r i e n d  t o  o c c u p y  t h e  h o u s e  d u r i n g  h i s  a b s e n c e  o n  t h e  u n d e r 

s t a n d i n g  t h a t  t h e  f r i e n d  w o u l d  v a c a t e  w h e n  the ( t h e  o w n e r )  

" s a i d  t h e  w o r d ” , c o u l d  i t  m e a n  t h a t  s u c h  o c c u p i e r  c a n n o t  

b e  e j e c t e c i  w i t h o u t  t h e  o w n e r  c o m p l y i n g  w i t h  t h e  t e c h n i c a l  

a n d  d e a l y i n g  p r o v i s i o n s  o f  t h e  R e c o v e r y  O r d i n a n c e  ? To s a y  

t h a t  h e  m u s t  do  s o  w o u l d ,  i n  t h e  w o r d s  o f  A b b o t t ,  J . ,  " b e  

m a n i f e s t l y  a b s u r d "  y e t  t h a t  i s  w h a t  t h e  V/#a . C . A .  s e e m e d  t o  

h a v e  s a i d .

T h i s  c r i t i c i s m  d o e s  n o t  i m p l y  t h a t  j u s t i c e  w as  n o t  d o n e  

i n  t h e  c a s e :  on  t h e  c o n t r a r y  t h e  d e c i s i o n  i s  a  h a p p y  one

12. Supra.
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taking into consideration the facts that, were in issue;
h u t  i t  c o u l d  hav e  b e e n  a more welcome judgm en t  i f  t h e

c o u r t  b d d l y  ac k n o w le d g e d  t h a t  t h e  p l a i n t i f f  who was g i v e n

t h e  u s e  and  o c c u p e . t i o n  o f  t h e h p r e m i s e s  by  t h e  C o r p o r a t i o n

was a t e n a n t ,  n o t  a mere l i c e n s e e  and  t h a t  t h e  O rd in a n c e
13does  n o t  a p p l y  t o  l i c e n s e e s .  I t  c o u l d  b e  s u g g e s t e d . ,

h o w e v e r ,  t h a t  what  A k p i r i ’ s c a s e  does  e s t a b l i s h  i s  t h a t

a p o s s e s s o r y  l i c e n s e e  i s  e n t i t l e d  t o  p r o t e c t i o n  o f  t h e

o r d i n a n c e  b u t  t h e  a m b i g u i t y  o f  t h e  t e rm  " p o s s e s s o r y  l i c e n c e "

i s  s u c h  t h a t  i t s  i n t r o d u c t i o n  i n t o  t h e  a rg u m e n t  w i l l  n o t
lbc l a r i f y  t h e  p r i n c i p l e  o f  la w  i n v o l v e d .  r I t  i s  s u b m i t t e d

t h a t  i n  s p i t e  o f  t h e  d i s t i n c t i o n  w h ich  R eed ,  J .  t r i e d  t o
15draw b e t w e e n  t h e  A k p i r i  c a s e  and b a l o p u n  v .  U .A .C .  , 

t h e  l e a r n e d .  J u d g e ’ s dec i s  i o n  i n  t h e  l a t e r  c a s e  i s  a more 

v a l u a b l e  g u id e  on th e  r i g h t s  o f  l i c e n s e e s  u n d e r  t h e  R e

c o v e r y  O rd i n a n c e  f o r  a s  h e ' c o r r e c t l y  s t a t e d ,  i t  c a n n o t  ap 

p l y  t o  a p e r s o n  who h a s  o n l y  a mere r i g h t  o f  com ing  t o  th e  

p r e m i s e s  f o r  c e r t a i n  s p e c i f i e d ,  p r u p o s e s  a l t h o u g h ,  a s  e v e r y

1 3 .  c f .  t h e  p o l i t e  c r i t i c i s m  o f  t h e  judgm ent  by  C h a r l e s , J .  
i n  The F e d e ra l .  A d m i n i s t r a t o r - G e n e r a l  v .  A d e s h o l a  A o r s • 
(IR^CJJ L 'h 'A L .R .5 3 ~ a t  p . 56 w here  t F e  l e a r n e d  J u d g e  f e l t  
t h a t  t h e  O rd i n a n c e  d i d  n o t  a p p l y  t o  l i c e n s e e s  b u t  h a d  
t o  f o l l o w  t h e  L . A . C . A .  d e c i s i o n  w h ich  was binduing; on him 

lb.,  wee -Arof. -fc'.H. C ra n e ,  " 'L ic e n s e e s  and S u c c e s s o r s  -in T i t l e  
o f  t h e  L i c e n s o r "  (1 9 5 2 )  16 C o n v e y a n c e r , 323-3U 8;  S h e r i 
d a n ,  L . A . ,  " L i c e n c e s  t o  L iv e  i n  h o u s e s "  (1 9 5 3 )  17 
C o n v e y a n c e r  L|l|0- l |71 f o r  t h e  d i f f i c u l t y  i n v o l v e d  i n  c o n 
s t r u c t i o n  o f  l i c e n c e s  g e n e r a l l y .

15* ( 195S) N.1T.L.11.77*.. 11 i s  u n f o r t u n a t e  f o r  a b e t t e r
u n d e r s t a n d i n g  o f  t h e  law  on t h i s  p o i n t  t h a t  t h e  O r d i 
n a n c e  Y.ras  n o t  p l e a d e d  i n  Ayo 0 o 1 anke v . _ Ab ed  L o n o r .  
( 1 9 6 1 )  K . N . L . S . 7  o r  i n  5 . C . O.A. L t d .  v . O g am  (1 9 5 8 )  
r . N . L . H . l U l  n o r  i n  O l o t o  v .  ’ dm. G enera l-  {19k6)  12 
■V. A . C . a .  7 6 .
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law yer  knows , s u c h  a p e r s o n  i s  a l i c e n s e e .  I t  i s  t h e r e f o r e

h o p e d  t h a t  t h e  d e c i s i o n  o f  t h e  R e s t  A f r i c a n  C o u r t  o f  A ppea l
16i n  Ak u l r i  v .  >«&st A f r i c a n  A irw ays  C o r p o r a t i o n  i s  n o t  

t h e  l a s t  word  t o  he  s a i d  on t h e  a p p l i c a t i o n  o f  t h e  R e c o v e ry  

O rd i n a n c e  t o  l i c e n s e e s .

J: s e c o n d  c u e s t i o n  w h ic h  a r i s e s  i s  t h i s :  m us t  t h e

d em ise  ( i f  any )  o f  t h e  i n t e r e s t  i n  l a n d  h e  made h y  t h e  

p e r s o n  c l a i m i n g  p o s s e s s i o n  f rom  t h e  o c c u p i e r ?  T h i s  q u e s 

t i o n  i s  o f  some i m p o r t a n c e  b e c a u s e  u n d e r  t h e  R e c o v e ry

O r d in a n c e  a l a n d l o r d  i s  d e f i n e d  as  " t h e  p e r s o n  e n t i t l e d  t o
17t h e  im m ed ia te  r e v e r s i o n  o f  t h e  p r e m i s e s 1' .  U n l i k e  t h e

18R en t  O r d i n a n c e ,  , t h e r e  i s  no p r o v i s i o n  ( i n  t h e  f o r m e r  ) 

t h a t  a s u b - t e n a n t  i s  t o  h e  deemed a t e n a n t  o f  t h e  l a n d l o r d .  

S u p p o s e ,  f o r  ex a m p le ,  t h a t  L l e t s  p r e m i s e s  t o  T who s u b -  

- l e t s  t o  -J and  on t h e  d e t e r m i n a t i o n  o f  t h e  t e rm  T q u i t s  

h u t  d r e m a in s  i n  p o s s e s s i o n ,  i s  t h e  r e l a t i o n s h i p  h e t a / e e n

I.- and  3 t h a t  o f  l a n d l o r d  and t e n a n t  w i t h i n  t h e  R e c o v e r y  

O r d i n a n c e ?  At common law S i s  n o t  a t e n a n t  o f  L a n d  on 

e x p i r y  o f  f ’ s l e a s e  he becom es a t r e s p a s s e r  a s  f a r  a s  L 

was c o n c e r n e d .  I f ,  t h e r e f o r e  t h e  R en t  O rd in a n c e  d o e s  n o t  

ap;oly ,  c a n  L e j e c t  d w i t h o u t  r e s o r t i n g  t o  t h e  R e c o v e r y

1 6 .  S u n r a .
-7* i b i d . s .  2 J j l )*
1 8 .  S . h  o f  t h e  R e n t  r e s t r i c t i o n  O rd in a n c e  p r o v i d e s  t h a t  

i f  t h e  t e n a n t  i s  n o t  e x p r e s s l y  p r o h i b i t e d  i n  w r i t i n g  
from s u b - l e t t i n g ,  t h e  s u b - t e n a n t  i s  t o  be  deemed a 
t e n a n t  o f  t h e  l a n d l o r d .



O r d i n a n c e ,  o r  w hat  i s  n e a r l y  t h e  same th in ? ; ,  i f  t h e  Ren t  

O rd in a n c e  a p p l i e s  i n  t h e  a r e a  h u t  T was e x p r e s s l y  p r o h i 

b i t e d  from s u b - l e t t i n g ,  c o u l d  3 h e  r e g a r d e d  a s  a t e n a n t  

o f  L ?

I n  Amos B r o s , & Co.  Lt d .  y ,  Bpji  t  i  s h  B es t  A f r i c a n  C o r -
I 1°!n o r a t  i o n •Ljt d .  ̂ t h e  r e s p o n d e n t  c o r p o r a t i o n  g r a n t e d  a l e a s e  

t o  a company, a t  f i r s t  o r a l l y  h u t  r e d u c e d  t o  w r i t i n g ,  e x p r e  

s l y  p r o h i b i t i n g  s u b - l e t t i n g *  From th e  v e r y  s t a r t  o f  th e  

o r a l  l e a s e  t h e  t e n a n t  company s u b l e t  p a r t  o f  t h e  p r e m i s e s  

t o  Amos B r o t h e r s  and  Company, L i m i t e d ,  t h e  p r e s e n t  a p 

p e l l a n t s .  The C o r p o r a t i o n  h a v i n g  o b t a i n e d  judgm ent  a g a i n s t  

t h e  h e a d  t e n a n t s  p r o c e e d e d  t o  e j e c t  t h e  s u h - t e n a n t s  and 

s e i s e d  some o f  t h e i r  goods  i n  e x e c u t i o n .  The s u h - t e n a n t s  

b r o u g h t  an  a c t i o n  c l a i m i n g ,  i n t e r  a l i a , damages f o r  u n -  

1 aw f\i 1 e j e c t  m en t .

The t r i a l  J u d g e  h e l d  t h a t  t h e  s u h - t e n a n t s  h a d  no 

r i g h t  t o  p o s s e s s i o n  and t h a t  t h e  l a n d l o r d s  were n o t  l i a b l e  

f o r  t h e  a t t a c h m e n t  o f  t h e  goods o f  a t h i r d - p a r t y  o c c u p y in g  

t h e  p r e m i s e s  t h r o u g h  t h e i r  t e n a n t s ,  unknown t o  them ; he 

t h e r e f o r e  d i s m i s s e d  t h e  c l a i m ,  '^he s u h - t e n a n t s  a p p e a l e d .

I n  t h e  a p p e a l  c o u r t  t h e y  a r g u e d  t h a t  t h e y  c o u l d  n o t  

have  b e e n  e j e c t e d  w i t h o u t  a n  O rd e r  o f  t h e  C o u r t  h u t  t h e  

l a n d l o r d s  c o n t e n d e d  t h a t  t h e y  knew o f  t h e  p r o h i b i t i o n  i n  

th e  o r a l  l e a s e  a t  t h e  t im e  o f  t h e  s u b - l e t t i n g  and couBid n o t

1 9 . ( 1 9 5 2 ) m  W .A .C .A .2 2 0 .



a v a i l  t h e m s e l v e s  o f  t h e  R e n t  O rd in a n c e  on t h e  g r o u n d  t h a t  

t h e  p r o h i b i t i o n  was n o t  i n  w r i t i n g .

The b .A .C .A .  h e l d  t h a t  th e  words o f  S . f  o f  t h e  O r d i 

nance were  c l e a r  and unam bit ious  and t h a t  e f f e c t  o u g h t  t o  be  

g iv e n  t o  them. At t h e  t im e  o f  t h e  s u b - l e t t i n g  t h e r e  was 

no e x p r e s s  p r o h i b i t i o n  i n  w r i t i n g  and  t h e  s u b - t e n a n t s  b e 

came e n t i t l e d  t o  be deemed t e n a n t s  o f  t h e  l a n d l o r d s  f o r  

th e  p u r p o s e s  o f  t h e  Or £j_naric e : t h e y  w e re ,  t h e r e f o r e ,  e n 

t i t l e d  t o  t h e  p r o t e c t i o n  a f f o r d e d  t h e r e b y #

T his  r e s u l t  was p o s s i b l e  b e c a u s e  t h e  p r e m i s e s  w ere  

s i t u a t e d  i n  Lagos where  b o t h  th e  R e co v e ry  O r d i n a n c e  a n d  t h e  

Rent O rd in a n c e  a p p l i e d  and b e c a u s e  t h e  C o u r t  a p p l i e d  t h e  

d e f i n i t i o n  c o n t a i n e d  i n  t h e  R e n t  O rd in an ce *  I t  i s  a r g u a b l e  

t h a t  i n  an  a c t i o n  f o r  r e c o v e r y  o f  p o s s e s s i o n  t h e  d e f i n i 

t i o n  o f  " t e n a n t s ” c o n t a i n e d  i n  th e  R e c o v e ry  O r d i n a n c e ,  

s h o u ld  be  a p p l i c a b l e  and ,  a c c o r d i n g l y ,  a s  t h e r e  was no 

e x p r e s s  i n c l u s i o n  o f  s u b - t e n a n t s  t h e r e i n ,  t h e  a p p e l l a n t s  

i n  the  p r e s e n t  c a s e  w ere ,  a s  f a r  a s  th e  l a n d l o r d s  w ere  c o n 

c e rn e d ,  t r e s p a s s e r s  and ,  on th e  p r i n c i p l e  o f  A k i n o s h o v .

I n i  <b o k a n , s u o r a , t h e  s u b - t e n a n t s  were n o t  e n t i t l e d  t o  

invoke  t h e  O r d i n a n c e .

Even i f  t h e  a rg u m en t  i s  n o t  t e n a b l e  i n  L ag o s  a n d  i n  

t h e  o t h e r  p l a c e s  w here  b o t h  t i  e R e c o v e ry  O rd i n a n c e  and  t h e  

Rent  O rd in a n c e  a p p l y ,  i t  c a n n o t  b e  d i s m i s s e d  i n  t h e  p a r t s  

o f  t h e  - ^ a s t e r n  R e g io n  where o n ly  t h e  R e co v e ry  O r d i n a n c e



a p p l i e s #  i s  s u b m i t t e d  t h a t  w i t h  e x c e p t i o n  o f  Enugu,

Aba, and P o r t  H arcou r t  (where b o th  Ord inances  app ly)  t h e r e

can be no doubt t h a t  a s u b - t e n a n t  i n  the  E a s t e r n  Region

c a n n o t  c l a i m  t h a t  t h e  p r o c e d u r e  l a i d  down i n  t h e  R e c o v e ry

O rd in a n c e  must b e  a d o p t e d  b e f o r e  he i s  e j e c t e d #  F o r  t h e

same r e a s o n  where  t h e r e  i s  a n  e x p r e s s  p r o h i b i t i o n  i n

w r i t i n g  a g a i n s t  s u b - l e t t i n g  and  t h e  t e n a n t  i n  b r e a c h  o f

t h e  p r o h i b i t i o n  s u b - l e t s ,  t h e  s u b - l e s s e e  c a n n o t  c l a i m  t h a t

t h e  R e c o v e ry  O rd i n a n c e  a p p l i e s  t o  h i s  o c c u p a t i o n .  T h is

r e a s o n i n g ,  h o w e v e r ,  d i d  n o t  p r e v a i l  on t h e  Vv.A.C.A. i n
20t h e  r e c e n t  c a s e  o f  Oked a r e  v# H a n i d .

The f a c t s  o f  t h e  c a s e  were  as  f o l l o w s :  a l a n d l o r d

l e a s e d  p r e m i s e s  t o  a t e n a n t ,  w i t h  a c o v e n a n t  a g a i n s t  s u b -  

- l e t t i n g .  The t e n a n t  b r o k e  t h i s  c o v e n a n t  and  u n l a w f u l l y  

s u b - l e t  t o  O kedare  and  a n o t h e r #  The l a n d l o r d  s u c c e e d e d  

i n  a n  a c t i o n  a g a i n s t  th e  t e n a n t ,  f o r f e i t i n g  t h e  l e a s e  and 

o b t a i n i n g  an  o r d e r  f o r  p o s s e s s i o n .  The s u b t e n a n t s  were  

n o t  j o i n e d  i n  t h i s  a c t i o n .  fi'he l a n d l o r d s  o b t a i n e d  a w a r 

r a n t  f o r  p o s s e s s i o n  and t h e  b a i l l i f  f i n d i n g  t h e  s u b - t e n a n t s  

i n  p o s s e s s i o n ,  e v i c t e d  them and  t h e i r  f a m i l i e s  f rom  th e  

p r e m i s e s .  They s u e d  t h e  l a n d l o r d  c l a i m i n g  damages f o r  

t r e s p a s s ,  o r  a l t e r n a t i v e l y ,  f o r  u n l a w f u l  e j e c t i o n .  The 

t r i a l  Ju d g e  h e l d  t h a t  t h e y  w ere  i n  t h e  p o s i t i o n  o f  t r e s 

p a s s e r s  an d ,  t h e r e f o r e ,  w e re  n o t  p r o t e c t e d  e i t h e r  by  t h e

2 0 .  (1 9 5 5 )  15 .. .A . g . A .  1 7 .



Rent Ordinance or by the Recovery Ordinance.

On appeal to the W.A.C.A*, Conssey, JaA. to whose 

opinion Foster Sutton, P. and ttibowu, Ag. C.3., concurred, 

held that they did not come within the provisions of the 

Rent Ordinance but they were tenants occupying premises 

within the meaning of the Recovery Ordinance, and, ac

cordingly, the landlords should have adopted the pro

cedure laid down therein in trying to evict them. As 
that had not been done he was liable in trespass for 

their unlawful eviction by the bailiff*
This decision which is based on the reasoning in 

Akpiri's case, supra, seems to have entirely ignored the 

express provision of S.U of the Rent Ordinance: i.e., 

that for the sub-tenant to qualify as a tenant of the 
landlord there must have been no prohibition in writing 

against sub-letting. *t is to be hoped that a higher 
tribunal will one day re-examine the principle laid down 

by these two cases.
Although the correctness of the decisions have been 

questioned, they are ©f binding authority until reversed 
by a higher Court. The one principle which could be de
duced from them is that what will determine whether a 

person is a tenant or not is how possession was obtained 
at the time of his entry vis a ' vis his immediate landlord.



If this possession was lawful as far as the person through 

whom it was obtained was concerned, then the sub-tenant in 

occupation will qualify as a tenut of the landlord regard

less of the fact that on principles of English law he would 

be a trespasser. If this deduction is correct then it is 
an entirely new development of the law by the courts quite 

distinct from what the sponsors of the Recovery Ordinance 

anticipated,*3, and the principle laid down in Akinosho v. 
Enigbokan. supra, should be qualified to this extent.

25# The Rent Restriction Ordinance.
As already pointed out, the Rent Ordinance and the 

Recovery of Premises Ordinance are by no means co-extensive 
in application and one of them could apply in some cases 

where the other cannot. The Rent Ordinance applies to 
buildings (not necessarily to land) in which persons dwell 
or are employed or work. Such buildings must be let or 
sub-let separately. This means that there must be a

1. Contrast the dictum of Coussey J.A. in the Okadare case, 
at 15 V/.A.C.A. p.19:
ftIn construing the Recovery of Premises Ordinance it 
should be remembered that we are dealing with a special 
statute which places limitations ©n the common law rights 
of a landlord with the object of regulating the recovery 
of and restraining summary eviction from occupied pre
mises,11 with the speech of the Hon. A-G. that the ob
ject was to enable landlords #,t© remover the premises 
with the minimum expense and delay” : Leg.Co. Debates.
5th March, 1 9 k 5 9 P«73«

2. The Ordinance is referred to throughout as the Rent
Ordinance.



a structural construction capable of being described either 
as a "dwelling house” or as a "building” . T© qualify as a 

dwelling house it will be necessary for the premises to 

possess some structural suitability but this is not a neces

sary requisite for every building.

Thus although a pigsty, or a cow-house or a sea-side 

shack with primitive amenities3* is not a dwelling house, 

each is obviously a building to which the Ordinance applies. 

Further, even if the premises let by the Yoruba landlords 

in Jos and described by Howling as

"sordid, dirty, scrofulous pestilential 
abomination before heaven, rotffed with 
beaten-out tin cans” 5

fall short of dwelling houses there is no reason why each

o f  them cannot q u a lify  as a "build ing" w ith  the Ordinance.

It appears, too, that just as structural suitability is

not a necessary qualification, so is there no necessity
that the building should possess any degree of permanence

or immobility; therefore a person to inborn a "room” in a 
6canoe-house has been let, may claim that part of a building

3. cf. Wright v. Ingle (l885) 16 Q.P.D.379* at p.390,
396, C.a .

i+. cf. Bates v. Huckle (19W3) U.L.R.159* Supp.
5 . Rowling. P la te a u , p a ra .135.
6. In ^agos there are many canoes with roofs over them, 

these "buildings" are used as dwelling accommodation by 
Depe and Ilaje fishermen. Similarly Hansa fishmen and 
traders, especially in Onitsha, dwell in canoe-houses 
on the Niger.



has b e e n  let to him and, therefore, that he is protected
7b y  th e  Rent O rdinance* T his i s  b e c a u se  owing t o  th e

O
express provision of S*3 (l) of the Ordinance part of a 

building, if let separately, comes within the term “premi
ses” *

U n lik e  th e  E n g l i s h  R ent A c ts  w h ich  a re  r e s t r i c t e d  t o

dwelling-houses, the Nigerian Rent Ordinance applies to
9both dwelling-houses and business premises . The word 

business, in this context, is not limited to commercial 

transactions: a club-house or a church are premises with
in the Ordinance because even if nobody dwells in them, 

people may be employed or may work in them. The employ
ment ©r work need not be for any financial gain and (it 

is submitted) need not be continuous* In all these cases 
there must, of course, be a building to which the Ordinance 

will apply.
The p r o t e c t i o n  a f fo r d e d  by  th e  Rent O rdinance i s  o f  

two k i n d s : -

(i) protection against the tenant’s rent being raised 

beyond the permitted increase;

7* Contrast this view with Morgan v. Taylor (19^8) 99 L*J* 
News. 290 c*c. where a stationary but movable caravan 
was held not to be within the English Rent Acts*

8* S ee  a l s o  Form D i n  th e  R ecovery  o f  P re m ises  O rdinance  
( S c h e d u le ) .

9* See A k p i r i ’ s  c a s e , su p r a , c r i t i c i s e d  on o t h e r  g r o u n d s .
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(ii) protection against being evicted without adopting 

the procedure laid down by the Recovery Ordinance*

It should he mentioned here that the Recovery Ordinance 

only could he complied with in case ©f lettings in areas 

where the Rent Ordinance does not apply (e.g* in many 

parts ©f the Eastern Region) and the grounds for disposses

sion laid down in the Rent Ordinance need not he a test 
in those cases*

Let ©r Sub-let: It is the letting or sub-letting which

brings a premises within the protection afforded by the 

Rent Ordinance* Thus although the Alrpiri case has estab

lished that a licensee comes within the Recovery of Pre

mises Ordinance, such a person cannot be protected by the 
Rent Ordinance since the premises cannot be said to have 

been let to the licensee* Therefore a person residing 

in a hotel or hostel which provides no meals for the re

sident© cannot claim protection ©f the Rent Ordinance 
against the proprietor increasing the fees without regard 

to the Ordinance* It seems, therefore, that a well-drafted 
licence could entitle a house-owner to increase the payment 

made by a licensee permitted to use his house, though, 
perhaps, it cannot entitle him to eject him without com-



plying with the provisions of the Recovery Ordinance.1^
The ridiculous situation which could arise is that if a 

house-owner allowed his servant to occupy a room separate

ly for the better discharge of the servant’s duties, he 

could capriciously increase an# charges he makes in res

pect of the occupation because there was no letting to him, 

although the servant being a person "occupying" premises, 

cannot be evicted without the Recovery Ordinance being 

complied with*^0

Separately# For any premises to be protected under the 
Rent Ordinance it must be let or sub-let separately.

This means that each premises must be let or sub-let as 

a unit. The Question of "two-home men" which has arisen 

under the English Rent Acts cannot arise in Nigeria b e 
cause if each letting in Nigeria is made separately, i t

does not matter whether or not the premises let is a
10aseparate dwelling-house.

A  problem which has not yet been tested in the Courts 

could arise in this way: suppose a landlord lets three
different properties together by the same instrument to

10. This statement is made on the understanding that the 
Akpiri case is a binding authority, until it is set 
aside.

10a. But see ^Non-resident tenants" below.



531.

th e same te n a n t, th e le s s o r  cou ld  argue th a t as the  

l e t t i n g  o f  each o f  th e p r o p e r t ie s  was not made se p a r a te ly  

th e Rent Ordinance does not apply to  each p rop erty  as a 

u n it  and, th e r e fo r e , th at he cou ld  on d if fe r e n t  o cca s io n s  

in c r e a se  th e ren t payable on each  re g a r d le ss  o f  th e  r e 

s t r i c t i o n s  imposed by the O rdinance. The tenan t co u ld  

argue th a t th e  la n d lo rd  cannot reco v er  each o f  the p re

m ises h ep a ra te ly  and, a cc o rd in g ly , no m atter what b reaches  

he might be com m itting w ith  regard to  dne, u n le ss  th e lan d 

lo r d  cou ld  determ ine the le a s e  as a w hole, th e ten an t can  

not be e v ic te d  from each property  s e p a r a te ly . The q u e stio n  

i s  not m erely o f  academic in t e r e s t  fo r  i t  cou ld  r i s e  in  

p r a c t ic e :  suppose a man m arried polygam ously ta k es a

le a s e  o f two or more d if f e r e n t  prem ises o f  th e same lan d 

lo r d  to g e th e r  under th e same instrum ent and occu p ies  each  

o f  th ese  b u ild in g s  w ith  or through h is  r e s p e c t iv e  w iv e s ,  

does the Rent Ordinance apply to  each  house sep a ra te ly * ?

It is submitted that it cannot apply and that a lessor is 
entitled to arrange his affairs in this way so as to take 

his house outside the restrictions imposed by the Ordinance. 
The problem posed here almost arose in Olorunko.le v .  Roko-

su  & anor« ^  but i t  was not c le a r  whether th e  ten an t h e ld
12th e two prem ises he occupied  under the same in stru m en t.

1 1 . (1953) 20 N .l .R .1 1 8 .
12. The problem could be of great concern for a commercial 

company wliich might take a lease of many properties by 
the same instrument from one landlord.



6. Premises Outside the Ordinances.

(i) Crown Property. The application of the Rent 
the Recovery Ordinances is not only limited by locality1^ 

but also to certain types of premises within the same lo
cality. Thus, even in a place like Enugu or Lagos where 

both Ordinances apply, Crown land is exempted from the 

control they impose. This is because under S.70 of the 

Interpretation Ordinance1**

"no Ordinance or Law shall in any manner 
whatsoever affect the rights of the Crown, 
unless it is expressly stated, or unless it 
appears by necessary implication that the 
Crown is bound thereby ♦"

The Exception relates only to the rights of the Crown: a

lessee of Crown land who has sub-let the premises cannot

claim that the Ordinances do not apply to the sub-letting

on the ground that on the determination of tlie head-lease
all fixtures on the land will revert to the Crown because,

IBas Mgbemena v. Onyekun 9  has correctly established, the

13* It has b e e n  shown above that in the Eastern Region all 
land is subject to the Recovery Ordinance but only 
lettings at Enugu, Aba, and Port Harcourt are within 
the Rent Ordinance. In the Western Region only pre
mises within the townships of Burutu, Warri, and Sape- 
le are within both Ordinances, but properties situate 
at Forcados, Abeokuta and Ijebu-Ode are within the 
Rent Ordinance only. In the Northern Region only pre
mises in the areas of &ano and Jos are within both 
Ordinances•

H w  Now Cap. 89 of the Laws of the Federation of Nigeria, 
1958.

15. Suftxfe



fixtures will pass to the 0 rOwn free of any restrictions

to which they were subject while in the hands of the
+ +  3.6tennt.

(ii) Unlawful sub-letting* The control imposed b y the 

Kent Ordinance may be removed if a head-tenant expressly 

prohibited in writing from sub-let ting breaks this co

venant. The head-tenant himself is still protected bjrftthe

sub-tenancy is outside the Ordinance* This point was
1 7admitted by the W.A.C.A in Okedare v. Hanid . The sub- 

-tenant cannot complain against increase in rent, if the 

increase is made by the head-landlord. The practical 
effect will, however, be the same as if no increase had 

b e e n  made for the head-landlord cannot enforce the increase 
against the unlawful sub-lessee nor can the sub-lessor 

enforce it as the Ordinance applies to the relationship 
between him and the sub-tenant.

If the principle laid down in the Bkedare case is 
correct then, although the Rent Ordinance does not apply 

to the relation between the unlawful sub-tenant and the 

head-1essor, the Recovery Ordinancy does apply for the

16* See Rent Restriction (Application to Premises on Crown 
Land) O-in-C No.38 of 1 9 k 9  which was not even/in the 
Mgbemena case. m e n t io n e d

17* Supra.



s u b - t e n a n t  i s  a  p e r s o n  i n  o c c u p a t i o n  o f  l a n d .

F o r  a  s u b - l e t t i n g  t o  b e  o u t s i d e  t h e  R e n t  O r d i n a n c e  

t h e  s u b - l e s s o r  m u s t  h a v e  b e e n  e x p r e s s l y  p r o h i b i t e d  i n  

w r i t i n g  f r o m  p a r t i n g  w i t h  p o s s e s s i o n .  T h e  w r i t t e n  i n 

s t r u m e n t  p r o h i b i t i n g  t h e  s u b - l e t t i n g  m u s t  b e  i n  e x i s t e n c e  

a t  t h e  t i m e  o f  t h e  s u b l e a s e ; i t  i s  n o t  s u f f i c i e n t  t h a t  i t
t Q

came in t o  e x is te n c e  l a t e r  on. T herefore even i f  the  

h ea d -ten an t i s  e x p r e s s ly  p ro h ib ite d  o r a lly  and th e sub

t e n a n t  knew t h i s ,  he could  s t i l l  c la im  to  be a ten an t  

w ith in  the O rdinance, a f o r t i o r i , a person  to  whom prem ises  

has been  s u b - le t  by a l e s s e e  n ot p r o h ib ite d  from s u b - le t t in g  

i s  a ten an t o f  th e h e a d -le s so r  and w ith in  the Ordinance

( i i i )  V a c a n t  L a n d .  A l e t t i n g  o f  v a c a n t  I & n d  i s  o b v i o u s l y  

o u t s i d e  t h e  R e n t  O r d i n a n c e  a l t h o u g h  i t  c o u l d  b e  w i t h i n  t h e  

R e c o v e r y  O r d i n a n c e .  T h i s  m e a n s  t h a t  a l t h o u g h  a  l a n d l o r d  

c a n n o t  e j e c t  s u c h  a  t e n a n t  w i t h o u t  a d o p t i n g  t h e  p r o c e d u r e  

l a i d  d o w n  i n  t h e  R e c o v e r y  O r d i n a n c e  h e  c o u l d  i n c r e a s e  t h e  

r e n t  o f  t h e  l a n d  r e g a r d l e s s  o f  t h e  p r o v i s i o n s  o f  t h e  R e n t  

O r d i n a n c e .

I f  t h i s  r e a s o n i n g  i s  c o r r e c t ,  a  l a n d l o r d  c o u l d  a r r a n g e  

h i s  a f f a i r s  i n  s u c h  a  w a y  a s  t o  a v o i d  b e i n g  c a u g h t  b y  t h e

1 8 .  A m o s  B r o s .  & C o .  L t d .  v .  B r i t i s h  W e s t  A f r i c a n  C o r p .  
( 1 9 5 2 )  11+ W .A .C .A  2 2 0 .

1 9 .  D a w o d u  v .  I 3 a l e  ( 1 9 4 6 )  1 2  W .a . C . a . 1 2 .



r e s t r ic t io n s  o f  th e Rent Ordinance. For exam ple, he cou ld  

l e t  th e lan d  se p a r a te ly  from th e b u ild in g  and by a d i f f e r e n t  

instrum ent l e t  b u i ld in g s .  In  such a l e t t i n g  the &ent Ordi

nance w i l l  apply only to  the b u ild in g  and he cou ld  in c r e a se  

th e ren t o f  th e land n o tw ith stan d in g  the r e s t r ic t io n s  o f  th e  

O rdinance. A lte r n a t iv e ly ,  he cou ld  l e t  vacant lan d  to  an 

in d iv id u a l or company who may undertake to  e r e c t  a b u ild in g  

th ereo n . I f  t h is  happens th e ren t o f  th e land cou ld  be 

in c r e a se d  beyond the l im it  imposed by the Rent Ordinance 

u n le s s ,  o f  co u rse , i t  cou ld  be in fe r r e d  th a t the le a s e  o f  

the vacant lan d  has been  converted  in to  a l e t t in g  o f  the  

house

( i v )  N o n - R e s i d e n t  T e n a n t s .  T h e r e  i s  n o  e x p r e s s  p r o v i s i o n

i n  t h e  R e n t  o r  t h e  R e c o v e r y  O r d i n a n c e  t h a t  t h e  t e n a n t  m u s t

p e r s o n a l l y  o c c u p y  t h e  p r e m i s e s  b u t  t h e  N i g e r i a n  J u d g e s ,

l i k e  t h e i r  E n g l i s h  b r o t h e r s , ^  h a v e  l i m i t e d  t h e  a p p l i c a t i o n

o f  the r e s t r i c t io n s  on ly  to  ca se s  where the tenan t i s  in

o c c u p a t i o n .  T h e  l o c u s  c l a s s i c u s  f o r  t h i s  p r i n c i p l e  w a s
2

R o b e r t s  v .  S a m u e l .  T h e  i s s u e  i n  t h a t  c a s e  w a s  w h e t h e r  a  

p e r s o n  n o t  i n  o c c u p a t i o n  o f  p r e m i s e s  c o u l d  b e  e v i c t e d  w i t h 

o u t  t h e  l a n d l o r d  a d o p t i n g  t h e  p r o c e d u r e  l a i d  d o w n  i n  t h e

2 0 .  K a s u m u  v .  I b i r o n k e  ( 1 9 5 2 )  1 4  W . A . C . A .  1 8 9 «
1 .  S e e  e . c f .  H a s k i n s  v .  L e w i s  ( 1 9 5 1 )  2  & . B . I .  P * 1 4 ,  C . A .

S k i n n e r  v .  G e a r y  ( 1 9 3 1 )  2  & . B .  5 4 6 ,  a t  p . 5 5 9 ;  F o l e y  v .
G a l v i n  ( 1 9 3 2 1  1 . R . 5 3 9 ,  S u p p .

2 . (1 9 5 0 ; 13 W.A.C.A.55*



R e c o v e r y  O r d i n a n c e  a s  r e q u i r e d  "by t h e  R e n t  O r d i n a n c e *  

B l a c k a l l ,  P*  t o  w h o s e  o p i n i o n  L e w e y ,  ^* A *  c o n c u r r e d ,  h e l d  

t h a t  t h e  p e r s o n  i n  p o s s e s s i o n  m u s t  o c c u p y  a s  a  t e n a n t ;  h e  

t h e n  s a i d ,

f,I  o n l y  w i s h  t o  a d d  t h a t  t h e  R e n t  R e s t r i c t i o n  
O r d i n a n c e  w h i c h  i t  w a s  a r g u e d  s h o u l d  h e  i n v o k e d  
a p p l i e s  o n l y  t o  a  t e n a n t  i n  a c t u a l  p o s s e s s i o n *
T h e  f u n d a m e n t a l  p r i n c i p l e  o f  t h i s  t y p e  o f  l e 
g i s l a t i o n  i s  t o  p r o t e c t  a  r e s i d e n t  i n  a  d w e l l i n g  
h o u s e ,  n o t  a  p e r s o n  w h o  i s  n o t  r e s i d e n t  t h e r e ,  
b u t  i s  m a k i n g  m o n e y  b y  s u b - l e t t i n g *"11 3

A m e s ,  C . J *  a d d e d ,

f,I t  i s  n o t  d i s p u t e d  t h a t  t h e  a p p e l l a n t  i s  t h e  
l a n d l o r d  w i t h i n  t h e  m e a n i n g  o f  t h e  R e c o v a y  o f  
P r e m i s e s  u r d i n a n e e *  T h e  r e s p o n d e n t  c a n n o t  h e  a  
t e n a n t  w i t h i n  t h e  m e a n i n g  o f  t h e  O r d i n a n c e  b e 
c a u s e  s h e  i s  n o t  i n  o c c u p a t i o n  a n d  s h e  c a n n o t  
h e  a  t e n a n t  com m on  l a w  b e c a u s e  s h e  h a s  r e f u s e d  
t o  a t t o r n  t e n a n t  t o  t h e  a p p e l l a n t * ” 3

T h i s  o p i n i o n  w a s  r e - a f f i r m e d  h y  A b b o t t ,  J *  i n  A k i n o s h o  v *
h

E n i g b o k a n  & a n o r * w h e r e  h e  s a i d  t h a t

” T h e  t w o  s t a t u t e s  d o  n o t  a p p l y  w h e r e  t h e  p e r 
s o n  s u e d  f o r  p o s s e s s i o n  i s  n o t  i n  o c c u p a t i o n  
o f  t h e  p r e m i s e s * ”

T h e  r e s u l t  i s  t h a t  b y  a h b o l d  s t r o k e  o f  j u d i c i a l  l e 

g i s l a t i o n  t h e  c o u r t s  h a v e  g r a f t e d  o n  t o  t h e  p r e r e q u i s i t e s  

f o r  t h e  a p p l i c a t i o n  o f  t h e  O r d i n a n c e s  t h e  d o c t r i n e  o f  p e r 

s o n a l  o c c u p a t i o n ,  t h a t  i s ,  t h a t  t h e  t e n a n t  h i m s e l f  m u s t  b e  

u s i n g  t h e  p r e m i s e s *  A m e r e  i n t e n t i o n  t o  r e g a i n  p o s s e s s i o n

3* a t  p * 5 6 *  I t a l i c s  m i n e .

4 .  ( 1 9 5 5 ) 2 1  N . L . R .  8 8 ,  a t  p . 8 9 *



a t  a  f u t u r e  d a t e  i s  n o t  s u f f i c i e n t *  t h e  a n i m u s  u o s s i d e n d i  

m u s t  h e  c o u p l e d  w i t h  c o r p u s  n o s s e s s i o n i s .

O n  t h i s  h a s i s  i t  i s  b u b m i t t e d  t h a t  w h e r e  a  t e n a n t  h a s  

s u b - l e t  t h e  p r e m i s e s  a n d ,  t h e r e f o r e ,  i s  n o t  i n  p e r s o n a l  

o c c u p a t i o n ,  t h e  l a n d l o r d  m a y ,  i f  h e  i s  p e r m i t t e d  b y  t h e  

t e r m s  o f  t h e  l e a s e ,  r a i s e  t h e  r e n t  p a y a b l e  b y  t h e  t e n a n t  

w i t h o u t  t a k i n g  i n t o  c o n s i d e r a t i o n  t h e  l i m i t s  s e t  b y  t h e  

B e n t  O r d i n a n c e .  I t  s e e m s  t o  b e  t o  t h e  l a n d l o r d * s  a d v a n 

t a g e  i f  t h e  l e a s e  h e  g r a n t s  a l w a y s  c o n t a i n s  e x p r e s s  p r o 

v i s i o n  f o r  i n c r e a s e  i n  r e n t  f o r  a l t h o u g h  i t  w i l l  b e  i m 

p o s s i b l e  t o  m a k e  t h e  t e n a n t  i n  o c c u p a t i o n  p a y  m o r e  t h a n  t h e  

r e n t  l i m i t ,  h e  c o u l d  b e  f o r c e d  t o  p a y b o v e r  p a r t  o f  t h e  

p r o f i t s  h e  m i g h t  b e  m a k i n g  b y  s u b - l e t t i n g  i t .

T h e  d o c t r i n e  o f  p e r s o n a l  o c c u p a t i o n  r a i s e s  a n  

i n t e r e s t i n g  p r o b l e m  n a m e l y ,  c a n  a  m a n  p e r s o n a l l y  o c c u p y  

m o r e  t h a n  o n e  s e t  o f  p r e m i s e s  a n d  b e  p r o t e c t e d  b y  t h e  

O r d i n a n c e s  w i t h  r e g a r d  t o  a l l  t h o s e  p r e m i s e s ?  S u p p o s e  a  

m a n  w h o  m a r r i e s  s e v e n  w i v e s  t a k e s  a  l e a s e  o f  s e v e n  d i f 

f e r e n t  p r e m i s e s  f o r  o c c u p a t i o n  b y  e a c h  o f  h i s  s e v e n  w i v e s  

( l o d g i n g  w i t h  e a c h  o f  t h e m  f o r  o n e  d a y  a  w e e k )  i s  h e  i n  

p e r s o n a l  o c c u p a t i o n  o f  e a c h  o f  t h e s e  p r e m i s e s  o f  c o u l d  

t h e  l e s s o r s  e v i c t  h i m  o r  i n c r e a s e  h i s  r e n t  r e g a r d l e s s  o f  

t h e  O r d i n a n c e s ?
5

I n  O l o r u n k o j e  v .  B o k o s u  & a n o r .  ,  a  l a n d l o r d  w a n t e d

5 . (1953) 20 N .L .R .118



t o  r e c o v e r  t h e  p o s s e s s i o n  o f  h i s  p r e m i s e s  s i t u a t e d  a t  8  

D a g a r a  S t r e e t ,  L a g o s ,  ^ h e  t e n a n t  w a s  u s i n g  t h e  p r e m i s e s  

t o  h o u s e  a  s o n  o f  h i s  (w h o  w a s  o f  a g e  a n d  w a s  m a r r i e d ) ,  

t w o  h a l f - b r o t h e r s  a n d  a  s t e p - m o t h e r .  T h e  t e n a n t  h i m s e l f  

w a s  l i v i n g  e l s e w h e r e  w i t h  t h e  r e s t  o f  h i s  l a r g e  f a m i l y  

c o n s i s t i n g  o f  f i v e  w i v e s  a n d  f o u r t e e n  c h i l d r e n .  T h e  t r i a l  

M a g i s t r a t e  g r a n t e d  t h e  l a n d l o r d ’ s  c l a i m  b a s i n g  h i s  d e c i s i o n  

o n  t h e  p r i n c i p l e  e s t a b l i s h e d  i n  E n g l a n d  i n  t h e  c a s e ,
g

S k i n n e r  v .  G e a r y  t h a t  t h e  t e n a n t  n o t  i n  p e r s o n a l  o c 

c u p a t i o n  w a s  n o t  e n t i t l e d  t o  p r o t e c t i o n .  O n  a p p e a l  t o  

t h e  S u p r e m e  C o u r t ,  d e  C o m a r m o n d ,  S . P #J .  o r d e r i n g  a  n e w  

t r i a l  s a i d ,

lfA m a n  w i t h  a  l a r g e  n u m b e r  o f  c h i l d r e n  m a y  
h a v e  t o  r e n t  t w o  p r e m i s e s  ( t w o  f l a t s  f o r  
e x a m p l e )  i n  o r d e r  t o  h o u s e  h i s  w h o l e  f a m i l y ,  
a n d  i t  w o u l d  b e  e r r o n e o u s  t o  d e p r i v e  h i m  o f  
p r o t e c t i o n  s o l e l y  o n  t h e  g r o u n d  t h a t  h e  d o e s  
n o t  a c t u a l l y  r e s i d e  i n  o n e  o f  t h e  f l a t s . 2  7»

W i t h  r e s p e c t ,  t h i s  i s  a  w e l c o m e  d e c i s i o n  a n d  i t  i s  

s u b m i t t e d  t h a t  t h e  p r i n c i p l e  n e e d  n o t  b e  l i m i t e d  t o  a  t w e -  

- h o m e  m a n ,  t a k i n g  i n t o n c o n s i d e r a t i o n  t h e  s o c i a l  c o n d i t i o n s  

i n  N i g e r i a .  I n  E n g l a n d  w h e r e  p o l y g a m y  i s  u n k n o w n  i n  

t h e o r y ,  t h e  p o s s i b i l i t y  o f  a  m a n  u s i n g  m o r e  t h a n  t w o  p r e 

m i s e s  a s  h i s  h o m e  m a y  b e  t o o  r e m o t e ,  b u t  i n  N i g e r i a  t h e

6 . (1931) 2 K.B. 51+6 , c .A .
7 .  ( 1 9 5 3 )  2 0  N . l . R .  a t  p . 1 2 0 .  c f .  S m i t h  v .  P e n n y  ( 1 9 4 7 )

K .B  2 3 0 ,  C . A .



l a w f u l  p o l y g a m o u s  n a t u r e  o f  t h e  i n d i g e n o u s  s o c i e t y  m a k e s  

i t  p r o b a b l e  t h a t  a  m a n  c o u l d  u s e  m a n y  p r e m i s e s  a s  h i s  h o m e .  

I t  i s  t h e r e f o r e  s u b m i t t e d  t h a t  i n  s p i t e  o f  t h e  d o c t r i n e  

o f  p e r s o n a l  o c c u p a t i o n  w h i c h  t h e  C o u r t s  h a v e  e s t a b l i s h e d ,  

i f  a  t e n a n t  h a s  t h e  " c o r p u s  p o s s e s s i o n i s 11 t h r o u g h  o n e  o f  

h i s  s e v e r a l  w i v e s  a n d  h e r  c h i l d r e n ,  h e  i s  e n t i t l e d  t o  f u l l  

p r o t e c t i o n  u n d e r  b o t h  t h e  K a n o v e r y  a n d  t h e  R e n t  O r d i n a n c e s .

I t  s h o u l d  b e  a d d e d  t h a t  a s  l o n g  a s  a  t e n a n t  w i t h i n  

t h e  O r d i n a n c e s  i s  i n  o c c u p a t i o n ,  h e  c a n n o t  w a i v e  h i s  r i g h t s  

t o  t h e  p r o t e c t i o n  a f f o r d e d ;  a  m e r e  w i l l i n g n e s s  o n  h i s  

p a r t  t o  p a y  a  r e n t  b e y o n d  t h e  l i m i t  o r  a  p r o m i s e  t o  g i v e  

t h e  l a n d l o r d  p o s s e s s i o n  ( w i t h o u t  h i s  a c t u a l l y  v a c a t i n g  

t h e  p r e m i s e s )  w i l l  n o t  b e  s u f f i c i e n t  t o  e n t i t l e  t h e  l a n d l o r d  

t o  e n f o r c e  t h e  p r o m i s e .  N o r ,  i t  i s  s u b m i t t e d ,  c a n  a  l a n d 

l o r d  m a k e  i t  a  t e r m  o f  a  c o n t r a c t u a l  t e n a n c y  t h a t  t h e  t e n a n t  

w o u l d  g i v e  u p  h i s  r i g h t s  u n d e r  t h e  O r d i n a n c e s ;  s u c h  a n  

a g r e e m e n t ,  e v e n  i f  e n t e r e d  i n t o  v o l u n t a r i l y ,  c o n t r a v e n e s  

t h e  O r d i n a n c e s  a n d  t h e  t e n a n t  m a y  n e v e r t h e l e s s  c h a n g e  h i s  

m i n d  a n d  i n s i s t  u p o n  h a v i n g  t h e  r i g h t s  c o n f e r r e d  u p o n  h i m
Q

b y  t h e  s t a t u t e s .

8 .  c f .  R.M«r « H o u s i n g  S o c .  L t d .  v .  C o m b s  ( 1 9 5 1 )  1  K . B .  4 8 6 .
R e e s  v .  M a r q u i s  o f  ^ u t e  ( l 9 l 6 )  2  C h .  6 4 ;  A l e x a n d e r  v .
R a y s o n  ( l 9 3 o )  1  K . B .  1 & 9 :  B u r n s  v .  B e n n i s  ( 1 9 4 8 )  W.N.
(N .S .W . J 5 5 ;  E l d e r  v .  A u r b a c h  ( 1 9 5 0 )  1  K . B . 5 5 9 .



5 h O

( v )  A b a n d o n m e n t  o f  P o s s e s s i o n * A l t h o u g h  t h e  r i g h t s  c o n 

f e r r e d  b y  t h e  s t a t u t e s  c a n n o t  b e  a b r o g a t e d  b y  a n y  c o n t r a c t  

o f  t h e  p a r t i e s ,  t h e r e  i s  n o t h i n g  t o  p r e v e n t  t h e  t e n a n t  

v o l u n t a r i l y  p a y i n g  r e n t  i n c r e a s e d  b e y o n d  t h e  p e r m i t t e d  

l i m i t  o r  v o l u n t a r i l y  g i v i n g  u p  p o s s e s s i o n  w i t h o u t  r e g a r d  

f o r  t h e  o r d i n a n c e s *  M o r e o v e r ,  i f  t h e  t e n a n t  a b a n d o n s  t h e  

p r e m i s e s  t h e  l a n d l o r d  i s  e n t i t l e d  t o  r e - e n t e r  a s  i f  t h e r e  

h a d  b e e n  a  s u r r e n d e r :  h e  n e e d  n o t  f i r s t  g o  t o  t h e  C o u r t

t o  o b t a i n  a n  o r d e r  f o r  p o s s e s s i o n .  T h i s  m e a n s  t h a t  t h e  

R e c o v e r y  O r d i n a n c e  d o e s  n o t  a p p l y  t o  a  p a r t i c u l a r  l e t t i n g  

f r o m  t h e  m o m e n t  o f  a b a n d o n m e n t  b u t  i f .  t h e  p r e m i s e s  i s  r e -

l e t  t h e  a p p l i c a t i o n  o f  t h e  O r d i n a n c e  w i l l  b e  r e v i v e d *
w h o

I f  a  t e n a n t / i s  n o t  i n  p e r s o n a l  o c c u p a t i o n  l e a v e s  

a  s u b - t e n a n t  i n  o c c u p a t i o n ,  t h e  s u b - t e n a n t  w i l l  b e c o m e  a  

t e n a n t  o f  t h e  l a n d l o r d  w h o  c o u l d  r e c o v e r  t h e  p r e m i s e s  f r o m  

t h e  h e a d - t e n a n t  w i t h o u t  r e s o r t i n g  t o  t h e  R e c o v e r y  O r d i n a n c e  

p r o v i d e d  t h e  t e r m  g r a n t e d  t o  t h e  h e a d - t e n a n t  h a s  c o m e  t o  

a n  e n d *  E v e n  i f  t h e  p e r s o n  i n  o c c u p a t i o n  c a n n o t  q u a l i f y  

a s  a  t e n a n t  o f  t h e  l a n d l o r d  b e c a u s e  t h e  h e a d - t e n a n t  w a s  

e x p r e s s l y  p r o h i b i t e d  i n  w r i t i n g  f r o m  s u b l e t t i n g  i t  s e e m s  

t h a t  o n  t h e  p r i n c i p l e  e s t a b l i s h e d  b y  A m os B r o s *  C o* L t d * 

v .  B r i t i s h  W e s t  A f r i c a n  C o r p o r a t i o n  L t d * ^  h e  i s  n e v e r t h e 

l e s s  a  p e r s o n  o c c u p y i n g  t h e  p r e m i s e s  a n d  t h e r e f o r e ,  t h a t

9* Supra.



th e Ordinance w i l l  apply to  him* This means th a t a lth ough  

an order fo r  p o s s e s s io n  cou ld  he made a g a in st the h ead - 

ten an t w ith ou t th e lan d lo rd  proving any o f  the grounds la id  

down in  the Rent O rdinance, such order cannot be made a g a in st  

th e O ccupier u n le s s  one o f  th e grounds i s  proved*

( v i )  D e m o l i t i o n  o f  t h e  P r e m i s e s *  I f  a  p r e m i s e s  w i t h i n  t h e  

R e n t  O r d i n a n c e  i s  d e s t r o y e d  ( f o r  e x a m p l e ,  b y  f i r e  o r  s t o r i a ) ,  

t h e  c o n t r a c t u a l  t e n a n c y  i s  n o t  t e r m i n a t e d  b e c a u s e  o f  t h e  

l i m i t e d  o p e r a t i o n  o f  t h e  d o c t i r i n e  o f  f r u s t r a t i o n .  7 / h e r e  

t h e  c o n t r a c t u a l  t e n a n c y  h a s  c o m e  t o  a n  e n d  a n d  t h e  p r e 

m i s e s  i s  h e l d  o v e r  u n d e r  t h e  s t a t u t e ,  t h e n  i f  t h e  b u i l d i n g  

t h e r e o n  c e a s e s  t o  e x i s t  t h e  R e n t  O r d i n a n c e  w i l l  c e a s e  t o  

a p p l y  b e c a u s e  t h e r e  i s  n o  l o n g e r  a n y  b u i l d i n g  t o  w h i c h  i t  

c a n  a d h e r e *  T h e  a p p l i c a t i o n  o f  t h e  O r d i n a n c e  i s  n o t  o u s 

t e d  m e r e l y  b e c a u s e  t h e  p r e m i s e s  i s  u n i n h a b i t a b l e  b u t  b e 

c a u s e  t h e  s t r u c t u r e  h a s  d i s a p p e a r e d *

W h e r e ,  t h e r e f o r e ,  a  l e a s e  c o n t a i n s  a  p r o v i s i o n  f o r  

p e r i o d i c  i n c r e a s e  o f  r e n t  a n d  t h e  b u i l d i n g  o n  t h e  p r e m i s e s  

b e  d e s t r o y e d  b y  f i r e  d u r i n g  t h e  c u r r e n c y  o f  t h e  c o n t r a c t u a l  

t e n a n c y ,  t h e  l a n d l o r d  ( i t  i s  s u b m i t t e d )  m a y  i n c r e a s e  t h e  

r e n t  b e y o n d  t h e  l i m i t  i m p o s e d  b y  t h e  R e n t  O r d i n a n c e  b e 

c a u s e  t h e  d e s t r u c t i o n  o f  t h e  b u i l d i n g  t a k e s  t h e  l e a s e  o u t 

s i d e  t h e  O r d i n a n c e  a n d  t h e  r e l a t i o n s h i p  o f  t h e  p a r t i e s  n o w  

w i l l  b e  g o v e r n e d  b y  t h e  t e r m s  o f  t h e i r  c o n t r a c t .



The demolition of the building will not take the pre

mises outside the Recovery Ordinance which applies equally 

to lands with buildings and lands without any buildings 
thereon* Therefore if the premises be demolished after 

the determination of the contractual tenancy and the 

landlord later rebuilds it, (it is submitted that) the 

tenant is entitled to continue in occupation of the new 

building unless the landlord had previously obtained 

an order to dispossess him* If such order has not been 

obtained and the tenant is refused possession it could 

be urged that he is entitled to sue the landlord for 

damages against unlawful eviction and probably for re

instatement. On the other hand it could be argued that 
because of the change of identity, the new premises is 
shed of all the attributes of the old and since the en

tity which is now in existence is entirely different from 
that which the tenant formerly possessed, the landlord 

could claim that until a new letting has taken place- 
the Recovery Ordinance applied only to the land and the 

building would be let either to the tenant or a new oc
cupier at a rent entirely different from that agreed upon 

before the destruction of the b u i l d i n g * ^

10. cf. the argument in Stockham v* Easton (192U) 1 K.B. 
52; Abrahatt v* W e b s t e r Cl925) 1 ^*B* 563* C.A.



(vii) Change of u s e r : Change of user will not take a pre

mise out of any of the Ordinances although it might amount 

to a breach of covenant and, accordingly, become a ground 

for the landlord to terminate the lease and recover pos

session* If, however, the change of user is of such a 

nature that the tenant is no longer in personal occupa

tion, he will, on the determination of the lease, lose the 

protection afforded by the ordinances* If, for example, 

he has sub-let all the premises, he will lose the protec

tion but his sub-tenants (being in lawful occupation) 

will be entitled to protection, ^t is submitted that where 

a tenant has taken himself out of the statutes by such 

fundamental change of user, the protection may not be lost 

for all time but may revive owing to a subsequent change
of circumstances, for example, where he has regained pos-

11session from the sub-tenants.

(v±±i) Furnished Lettings with Board* A  letting of 

furnished rooms with board is not protected by the Rent 

Ordinance. This is because S*2 of the Ordinance excludes 
from the term 11 rent" 11 any agreement for the letting or 

hiring of furnished rooms with board” • Unlike the English 

Rent Acts, the Nigerian Rent Ordinance applies to mere 

furnished lettings because the definition of the word “rent”

11* cf. Leslie v. Cummings ( 1 9 2 6 )  2  K.B. h l l *



” includes any sum paid as rent or hire 
for the use of furniture where the 
premises are let furnished and the furniture 
therein is hired by the landlord to the 
tenant and also in the absence of any 
agreement to the contrary, any sum paid 
in respect of electric light and conser
vancy charges.” 12

This means that if the furnished letting is without 

board the agreement must be governed by the Ordinance. 

Further, a letting of unfurnished premises with board is 

protected by the Rent Ordinance. To be outside the 

Ordinance to be ousted the letting must be both furnished 

and with board.

The Ordinance gives no indication of what the term 

”board” means; it is submitted that the word bears its 

ordinary meaning and, therefore, that it means regular 
supply of meals not merely daily provision of a glass of 

palm wine or an early morning cup of tea. There is no
thing to suggest that full board is essential and it is 

submitted that one meal a day, for example, bed and break
fast, if regular, will take the premises out of the Ordi- 

13nance ^ provided too, that the letting is furnished.
On general principles, there must be a bona fide 

letting of furnished premises with board; the payment must 

be in respect of what the landlord actually p r o v i d e s . ^

12. S.12.
13* cf. Wjikes v. Goodwin (1923) 2 K.B.86 at pp.93*96, C.A.

per Bankes &  Scrutton L.J.J.
14. cf. Palser v. Crisling (1948) A.C.291* H.L.



Thus if the agreement expressly states that the letting 

is furnished and with board but both parties accept that 

no meals whatsoever are to be provided, the letting will 

still be governed by the Ordinance; the colourable use of 

words in the lease will not entitle the landlord to claim 

that the tenant is not p r o t e c t e d . ^  Similarly where a let

ting was initially with board which later ceased, the agree

ment will be brought within the Ordinance from the time the 

board was withdrawn.1^  The bona fides of the landlord is 
not destroyed, however, by the mere fact that he wishes 

to exclude the application of the Rent Ordinance for there 
is nothing to prevent him from arranging his affairs in 

such a way that the Ordinances cannot apply to his pre
mises as long as the transaction is genuine and not a 

15mere sham. Therefore if the landlord refuses to let
the premises unless the Occupier accepts it furnished and
with board, the latter will not succeed in invoking the
help of the ordinances as long as the transaction was not

coloural3fl and the parties were ad idem when it was en- 
16tered into. It is immaterial what proportion of the

14* cf. falser v. Crisling (1948) A.0.291, H.L.
14a. cf. Stagg v. Brickett (1951) 1 K.B.648.
15* c f .  C onqueror P ro p e r ty  T ru st ^*td. v .  B arnes (1944)

K.B. 9 6 , approved in -Easter v. Robins on (1951) 1 K.B.149 
a t  pp.518, 159* C .A .

16. cf. Purnival Properties ^td. v. Edwards (1950) W.^.395,
C.A. Mac!ay v. Dixon (1944) 1 A.E.R. 22. C.A., But see
also Samrose Properties v. Oibbard (1958; 1 W.L.R.235.



payment was made to cover the hoard: as long as the let
ting is furnished and with hoard the Ordinance will not ap

ply*
It is uncertain whether a furnished letting with hoard 

is within the Reoovery Ordinance. If A k p i r i ^  case is ex

tended to its logical conclusion, a person occupying under 

such terms is within the Ordinance. It is submitted, how

ever, that such a letting is outside the Ordinance because 

although the lodger is physically present on the premises, 

he is not legally in occupation; the owner of the premises 
is, in law, in occupation thereof$

Where a tenant has lost his protection owing to a 
change in the character of his occupation the loss may not 

be for all time: the protection may revive owing to a
subsequent change of circumstances. If, for example, 
the landlord later ceased to provide the board or furniture, 
this alteration in the nature of the letting will now bring 

the tenancy within the O r d i n a n c e . ^

7* Nature of the Protection conferred on tenants b.y the 
Ordinance.

The Ordinances have given tenants protection by the 

following means:

17cf. Oak Property Co. Ltd. v. Chapman 0^47) K.B.886.



(a) Control of Rent

(b) Restriction of Premium
(c) Control of ejectment.

A  preliminary observation which should be made 
is that as long as the contractual tenancy exists the re

lationship of the parties is governed by their agreement 

so far as the agreement is not in conflict with the Or

dinances. Neither the landlord nor the tenant can rely 

on the Ordinances to break a term of their contract if such 

a term is not prohibited. For example, if the rent of any 

particular premises has been fixed under the statute and the 
landlord contracts to accept a sum much lower than the fixed 

amount, he cannot rely on the Rent Ordinance to increase

the sum so agreed upon to the limit fixed under the statute
18unless the contractual tenancy has come to an end. Si

milarly, if a monthly tenant has contracted expressly to 

accept a w e e k fs natice to determine his tenancy he cannot 
rely on the Recovery Ordinance to ask for a m o n t h 1 s notice 

instead. When, however, the contractual tenancy has ended, 
each party could claim all the benefits conferred upon him 

by the Ordinances even if they were not provided for by 
the lease.

18. cf. Kerr v. Bryde (l923) A.C.16; Goodwin v. Rhodes 
£1921) 2 .B.182 at pp.185, 186.



(a )  C ontrol o f  R ent.

The object of the Rent Ordinance is, as the narra

tion below the title shows, ,fto contol and regulate the 

increase of rent and recovery of possession of premises 

in certain areas.” The control is mainly of the increase 

of rent, not necessarily of the initial rent payable from 

the first letting of a premises. The Governor of a Region, 
however, is empowered to fix a maximum rent for premises 

within thebOrdinance ”in cases where the normal net rent
of such class or classes of premises would not exceed fifty-

19two pounds per annum ^

It means that unless a maximum rent has been fixed a 

landlord can charge whatever he liked on? the .'.first letting 
of his property. Further, if the normal rent of such 
class of premises would exceed £52.- per annum, the 
Governor would have no power of imposing the maximum rent.

The present research has revealed that the power of 

fixing maximum rent has, so far, only been used in the 
Eastern Region. T^e failure of the Legisalture to pro

vide for a means of ascertaining the maximum rent and the 
unwillingness of the Governors of other Regions to use the 

powers conferred upon them in this regard have been at the

root of the present outcry of tenants against ” iniquitous 
20landlords” . It is quite impossible, with the present

19* Rent Restriction Ordinance, S.5. This is a facultative, 
not a mandatory provision.

20. See the "Daily Times” (Nigerian Newspapers).



present state of affairs in the country, for a tenant to 
find out what the maximum rent is (except, of course, in 

the Eastern Region). The landlord could under such cir
cumstances charge whatever rent he liked on each fresh 

letting of the same premises.

In those*parts of the Easterr\Region where the Rent 
Ordinance applies and where the power of fixing rent has 

been used, the maximum amount payable depends on the ca

tegory of the building and the area in which this is si

tuated. Thus in Port Harcourt the rent ranges from 
£l.l6s. per month "for one living room of an area measuring 

one hundred and twenty square feet in a house” of Class 
A1 to 7s .6d per month for a similar room in a house of 

Class B4.1 Frora the landlordfs point of view the objec
tion to this system is that it will eventually freeze 
rents at an uneconomic level and therefore prevent future 
buildings being erected if they will come under the con

trol. If this happens the remedy which the legislation 
was meant to provide will be of no avail whatsoever. It

1. The Port Harcourt Maximum Rents Order, 1958, E.R.L.n . 
No.128 of 1958, replacing E.R. Pub. Notice, No.8 of 
1951* See also the Enugu Maximum Rents Order No.197 
of 1957 fixing rents at Enugu to range from £1.16.s. 
to 12s.6d. per room per month; The Aba Maximum Rents 
Order, Pub. Notice No.213 of 1957, fixing Aba rents 
to range from £1.10s. per room per month. These maxima 
do not apply to rooms let as flats.



might he suggested that in order not to penalise landlords 

provision should he made in the enactments for period re

vision of rents fixed at intervals of (say) ten years* In 

the places where the maximum rent has heen fixed, the amount 
so fixed is that which the landlord could recover and if 

he charges any sum ahove that, it will he irrecoverable 
even if the tenant undertook hy an express agreement in

fawriting to pay the excessive rent*

In the other Regions of the Federation where the 

amount has not heen fixed, the rent payable shall he cal

culated as follows:

(a) Y&iere the premises has heen let before or on 1st 

July, 1941, the rent payable on that is the basic 
maximum rent*^

(h) If the premises he vacant on 1st July, 1941» the basic 
maximum rent shall he the rent at which it was last 

let*^
(c) If the premises he completed after 1st July, 1941 >

the basic maximum rent shall he that at which it was 
first let or if the parties do not agree on the

amount, that which may he fixed hy a court as, fafe*
kand reasonable rent*

2. This is not expressly laid down hut is implied in S*6 
which forbids receipt of increased rent on or after 
1st July, 1941* The term "basic maximum rent" used 
here means the maximum rent payable excluding the per
mitted increase thereon*

3* Rent Restriction Ordinance, S.9 (a)
4. Ibid* S . 9 (h).



(d) Where premises even though completed before the 1st

July, 1941, be first let after that date, then the
basic maximum rent shall be that agreed upon by the

parties as the rent payable on the first letting or

if they fail to agree that which may be fixed by a
5court as a fair and reasonable rent.

If the rent agreed upon under either paragraph (c) or

(d) is less than £52 per annum and does not represent a 

fair and reasonable rent, the court shall have power to 

fix the rent.^

The main objection to these provisions is that they 

virtually give the tenant no protection at all against 

the landlord charging excessive rent initially. Firstly* 
it is highly improbable that a landlord would admit a 

person into occupation of his premises or grant such per
son a lease except the rent payable has been agreed upon 

by the parties. If it has not been agreed upon the pros
pective tenant cannot ask the court to intervene while 

negotations were going on for he is not a tenant; once 
the amount is agreed upon, then cadit questio: The Court

has no power to intervene. Secondly* even if it be as
sumed (for the sake of argument) that the court could 

intervene, in practice he would be a very bold tenant

5« i b i d .  s . 9  (c).
6. S.9. proviso.



who on entry would take his landlord to court the next day 

in order to set aside the rent which he presumably ac

cepted. It would not lie in his mouth to say that he did 

not voluntarily agree to pay the sum for he will be met 
with the argument that he need not have accepted the let

ting at all* Thirdly* a  landlord could so arrange his af
fairs as not to be caught by the restrictions imposed by  

S. 9* For example, he could agree with the tenant that the 
initial rent of a premises having a present value of £ 3  

per month will be £10 per month but that within a period 
of (say) 2 years the landlord would be receiving only £3 

per month if the tenant paid four weeks in advance. This 
arrangement, it is submitted, will be perfectly legitimate ^ 

and the landlord could after two years demand a sum more 
than £3 per month, probably reducing the four weeks ad

vance payment pro rata. The transaction will not be caught 
by the Rent Ordinance so long as the landlord does not de

mand more than £10 a month because the basic maximum rent is 
that at which the premises was first let: not what the te

nant actually paid but what he actually!agreed to pay re-
7gardless of the rebate given him for payment in advance.

7* cf. Bathavon R.D.C.v. Carlisle (1958) 1 A.E.R.801, C.A. 
where no objection was at all raised as to the legiti
macy of a provision that if there 7/ere no arrears of 
rent on a certain date the tenant would be entitled to 
a rebate. The landlord cannot, of course, change the 
tenant more than £3 per month within the first two 
years: Basil v. Said Raad & Sons (l957) 3 ^*A.L.R.,C.A.
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F in a l ly * where the ren t has heen f ix e d  hy a f i r s t  l e t t i n g ,

there is no means hy which a subsequent tenant can easily

find out the amount so fixed. This means that on a change

of tenancy the landlord could easily charge whatever rent 
7ahe liked. These objections demonstrate that nothing 

short of express provision of the amount of rent payable - 

- as done in the Eastern Region - can satisfy the pressing 

need of tenants especially in Lagos. meet eventual 

curtailing of building dwelling houses there should also 

be provision for periodic revision of fixed rents every 

ten years.

Permitted Increases. When the rent payable has been 
determined as laid down above, the amout so fixed could 

be increased in the following cases:-
(i) Where the landlord has made some expenditure on

8improvement of the premises.
(ii) Where he has made some expenditure on repairs.^

(iii) Where there is an increase in the rates payable 
by the landlord. ̂

11 12(iv) Where the Governor or the Court has made

7a. In the Northern Region the Increase of Rent (Restriction) 
Amendment) Law, 1961, No.15 of 1961 makes provision of a 
receipt obligatory in cases where rent has been fixed 
under S.5 of the Rent Ordinance. Though such receipts 
are usually given, they cannot be available for the new 
incoming tenants except in very special cases.

8. Rent Restriction Ordinance, S.6 (2) (a).
9. ibid. S.6 ( 2 )  (d)
10. ibid. S.6 (2) (c).
11. S75“ (2) (b)
12. S.11 (5)



an urder fo r  in c r e a se .

(v) Where there is a transfer of burdens or liability
13to the landlord.

(i), (ii) Expenditure on improvements and repairs. A  land

lord is permitted to increase the rent payable by an amount

calculated to provide 6 % of the expenditure on improvements
<Swhich he effected on the premises. * The term l,improvement,t

includes the provision of additional or improved fixtures

or fittings or structural alteration to the premises but

it excludes any expenditure on decoration or repairs.
A  tenant is empowered' to apply to the Court for an

order suspending or reducing the increase on the ground
that such expenditure was unnecessary in whole or in part

but the court will not make the order unless the tenant
proves either -

,f (i ) that he was the tenant when the expenditure 
was incurred and he had not given his written 
consent to the improvement or alteration and 
the expenditure thereon; or
(ii) that the landlord having beein in possesion 
of the premises at the date when the expenditure 
was incurred, the applicant is the first tenant 
subsequent to that date and became tenant without 
notice of the following particulars, that is to 
say -

(a) the nature of the improvement or the 
alteration;

(b) the amont of the expenditure thereon;

Rent Restriction Ordinance, S.6 (2) (a).
13. S.8 (2).
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and

(c) the amount of the maximum increase of rent 
chargeable on account the re of.If li+

The Ordinance did not define the term 11 improve men ttf
but it is obvious that it must be something which adds to 
the letting value of the property on the determination of 
the tenancy. If the tenant has given a written consent, 
the improvement need not be suitable to the character of 
the building in order to entitle the landlord to claim the 
6 % of the amount expended thereon*

St

Further, if the landlord is responsible for the whole 

of the repairs he may increase the rent by an amount not 
exceeding 5% of the net rent. If he is responsible for 

only part of the repairs the permitted increase is such
lesser amount thaiL 5% that may be agreed or may, on the 

application of the landlord or tenant, be determined by a 
court to be fair and reasonable having regard to such

A n  improvement must be distinguished from a repair* 

The main test is whether something new has been provided 

for the benefit of the tenant, not whether there was a 
replacement of something already in existence but has now 

become dilapidated or worn out - even if it is the

llj.. s . fc C*J

liability* 16

15. S.6
16. S.6
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replacement of something old "by its modern e q u i v a l e n t * ^  
Thus if the landlord substitutes new water pipes for the 

old, or re-wires the electricity, it will amount to re
pair not an i m p r o v e m e n t . ^  If, on the contrary, he re

places damp and rotten wood-floor with a new one, adding a

new conaefce bed for the floor, that isman improvement, not 
18a repair* A  fortiori* if a wooden floor is replaced by

a concrete one, that will amount to an improvement* Si

milarly if an old dry closet is replaced by a new water

closet, this will be reckoned as a provision of something
1 9entirely new and, therefore, an improvement. * Further,

where the premises which the tenant occupies is merged
with an adjacent premises so that the two become one

composite whole, such alteration may amount to an
20improvement of the demised property. It is submitted 

that as long as the tenant consented to the alteration, 
it will be immaterial that he did not regard it as an 

improvement: the test is whether from the point of view
of a reasonable man the alteration has added to the let

ting value of the premises. *f what was done amounted to

17,-Morcom v* C a m b ell-Johnson (l956) 1 Q.^.106; (1955)
3 W.L.R. h 9 7 *

1 8 .  cf. Water v* Rowland (1952) 2 Q.^.12.
19* cf* Strood Estate Ltd* v* Gregory (1936) 2 ^.B. 605, 

affirmed (l93S) A.C.118.
20. cf. ^ a m b e r t  Y. Woolworth & Co* (No*2) (1938) Ch. 883»
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an improvement the landlord could claim 6% of his expendi

ture thereon; if it amounted to repairs then his claim 

would he 5 % of the net rent, not 5^af the expenditure on 
repairs•

Although it is not expressly so stated, the landlord’s 

right to claim the 5% of the net rent is not limited to 
the occasions on which he effected repairs. His right 

depends on the liability to execute repairs in accordance 

with the terms of the contract existing between him and the 

tenant. He could make the claim if the contract made him 
responsible for repairs even if, in practice, he did not 

execute any repairs, The tenant’s remedy in the latter 
case will be action for breach of the covenants of the 

lease. On the contrary, the landlord can only claim 6%  

of the cost of each improvement he actually made with the 
consent of the tenant: if he makes no improvement at all
he cannot claim anything in that respect.

(iii) Increase in rates. If by the contract of tenancy 

the landlord is liable for the rates, then he is permitted 
to increase the rent payable in respect of the premises in 

accordance with the table contained in the first Schedule 

to the Rent O r d i n a n c e T h i s  table shows that an increase 

in rates in Lagos from 8d. to 9d* will result in an

1 . s . 6 (2 ) (c).



increase of rent by 2d. in the £ ; an increase of rates

"by extra ls*10d will cause a rise of rent by 3s*Id* in the
£ • ^here the premises are let to two or more tenants the

permitted increase shall be apportioned proportionately
between such tenants in accordance with the rent payable

2by each of them.

No definition of the term "rates” is given by the 

Ordinance but the word would normally include general and 
water rates but not electricity or conservancy charges.

If the contractual tenancy imposed liability for rates on 

the landlord then, as long as the contractual tenancy 

subsists, he cannot increase the rent under this head*

If, however, the tenancy is of a periodic nature, the 

lanldord may serve the tenant a notice to quit. On the 

expiration of the notice or on the determination of the
term by any other means the occupier will become a protected
tenant; the landlord could then increase the rent because 
the relationship of the parties is now governed by the 

Ordinance and those terms of the expired tenancy consis- 
tenet with the Ordinance. If the tenant contends that 

the landlord cannot reoover increased rent when rates are 
increased, the contention will be inconsistent with the 

Ordinance and, therefore, will not be sustained.
If the lease is silent on the liability for rates and

2. S.'f. (2) (c) proviso.



t h e  l a n d l o r d  h a s  h e e n  p a y i n g  t h e m  i t  c o u l d  h e  u r g e d  t h a t  

h e  w i l l  i m p l i e d l y  h e  l i a b l e  f o r  a l l  f u t u r e  i n c r e a s e s  i n  

r a t e s  w i t h o u t  c h a r g i n g  t h e  t e n a n t  a n y  i n c r e a s e d  r e n t  o n  

t h a t  a c c o u n t .  O n  t h e b o t h e r  h a n d  i t  c o u l d  b e  a r g u e d  t h a t  

h e  w i l l  b e  e n t i t l e d  t o  c l a i m  i n c r e a s e d  r e n t  i n  s u c h  c i r 

c u m s t a n c e s  b e c a u s e  a l t h o u g h  h e  i m p l i e d l y  a c c e p t e d  t o  p a y  

t h e  r a t e s  i n i t i a l l y ,  h e  d i d  n o t  a c c e p t  t o  p a y  m o r e  t h a n  

t h e  a m o u n t  c h a r g e a b l e  t h e n  w i t h o u t  p a s s i n g  p a r t  o f  t h e

i n c r e a s e  t o  t h e  t e n a n t  i n  f o r m  o f  a d d i t i o n a l  r e n t .  W h i c h

2 ao f  t h e s e  t w o  a r g u m e n t s  w i l l  p r e v a i l  i n  l i n c e r t a i n .

C o n v e r s e l y ,  n o  p r o v i s i o n  i s  m a d e  f o r  t h e  r e d u c t i o n

o f  r e n t  i f  t h e  r a t e s  i n c r e a s e d  a r e  s u b s e q u e n t l y  r e d u c e d .

I t  i s  s u b m i t t e d  t h a t  i f  t h i s  h a p p e n e d  a n y  i n c r e a s e  i n  r e n t

m a d e  o n  a c c o u n t  o f  i n c r e a s e  i n  r a t e s  w i l l  b e  r e d u c e d  p r o -  
3

p o r t i o n a t e l y ;  i f  n o  i n c r e a s e  h a d  b e e n  m a d e  i n  t h e  r e n t  

t h e n  t h e r e  w i l l  b e  n o  n e e d  t o  r e d u c e  t h e  r e n t * *  e v e n  i f  t h e  

r e d u c t i o n  i n  r a t e s  h a s  m a d e  t h e  a m o u n t  p a y a b l e  m u c h  l e s s  

t h a n  t h e  r a t e s  a t  t h e  t i m e  w h e n  t h e  b a s i c  m ax im u m  r e n t  

w a s  f i x e d .

2 a .  B u t  s e e  t h e  s e c t i o n  o n  t r a n s f e r  o f Ab u r d e n s .
3«  c f .  S t r i c l p . a n d  v .  p a l m e r  (192^4-) 2 C h . 6 .  5 7 2 ,  C . A * ;

S w a i n  v .  ^ r i t t a i n  ^192177 1 3  ^ . N .  CVC*R* 1 8 .
' S t a n l e y  v .  M o r r i s  ( 1 9 2 3 ) 6 8  S o l . J .  3 7 *  C . C .
S t r i c k l a n d  v .  'C a l m e r % s u p r a ; S w a i n  v .  % r i t t a i n » s u p r a .  
M u r p h y  v .  h j n s e l l a  ( 1 9 2 8 ;  1  R .  L . T . R .  6 2  C i r .



( i v )  O r d e r  o f  t h e  G o v e r n o r  o r  o f  t h e  C o u r t ,  T h e  R e n t  

O r d i n a n c e  e m p o w e r s  t h e  G o v e r n o r - i n - C o u n c i l  t o  m a k e  a n  

O r d e r  d i r e c t i n g  t h a t  t h e  r e n t  o f  a n y  p r e m i s e s  s u b j e c t  

t o  t h e  O r d i n a n c e  h e  i n c r e a s e d  i n  a c c o r d a n c e  w i t h  t h e  t e r m s  

o f  t h e  O r d e r .  A n y  s u c h  i n c r e a s e  m a y  h e  h y  w a y  o f  a  p e r c e n 

t a g e  i n c r e a s e  a n d  s h a l l  t a k e  e f f e c t  f r o m  t h e  d a t e  f i x e d  

i n  t h e  ° r d e r .  T h e  n e t  r e n t  f o r m e r l y  p a y a b l e  u n d e r  t h e  

p r o v i s i o n s  o f  t h e  O rdinance,  t o g e t h e r  w i t h  s u c h  p e r m i t t e d  

i n c r e a s e  s h a l l  h e  d e e m e d  t o  h e  t h e  n e t  r e n t  d u l y  p a y a b l e  

u n d e r  t h e  p r o v i s i o n s  o f  t h e  O r d i n a n c e . ^  T h e  G o v e r n o r  

h a s  p o w e r  t o  i n c r e a s e  o r  r e d u c e  t h e  p e r m i t t e d  i n c r e a s e  

o r  o t h e r w i s e  a l t e r  v a r y ,  o r  a m e n d  t h e  p r o v i s i o n s  o f  t h e  

f i r s t  o r  a n y  s u b s e q u e n t  o r d e r .

A l a n d l o r d  o r  h i s  t e n a n t  c o u l d  a p p l y  t o  t h e  C o u r t  

f o r  a n  O r d e r  f i x i n g  t h e  r e n t  o f  a n y  p r e m i s e s ; ^  t h e  

C o u r t  m a y  m a k e  t h e  O r d e r  f i x i n g  t h e  r e n t  o r  f i x i n g  t h e
O

a m o u n t  h y  w h i c h  i t  m ay  h e  i n c r e a s e d  •  F u r t h e r ,  t h e  C o u r t  

h a s  p o w e r s  o f  r e - h e a r i n g ,  r e c o n s i d e r i n g  a n d  r e v i s i n g  a  

d e c i s i o n  o n  r e n t ,  i f  i t  t h i n k s  t h a t  t h e  p o w e r  s h o u l d  h e
Q

e x e r c i s e d  a n d  i f  a n  a p p l i c a t i o n  i s  m a d e  h y  e i t h e r  p a r t y . *

I n  p r a c t i c e  t h e s e  p o w e r s  a r e  s e l d o m  u s e d  b e c a u s e  t h e  p a r t i e s

5«  K e n t  R e s t r i c t i o n  O r d i n a n c e  S . 1 8 ( l ) .  S e e  A l s o  S . 6  ( l )  ( b ) *
6 .  i b i d .  S . 1 8  ( 3 ) .
7 .  i b i d .  S . 1 1  ( l ) .
8 .  i b i d .  S . 1 1  ( 2 ) .
9. s . 11 (§ )



n a t u r a l l y  p r e f e r  s e t t l i n g  t h e  i s s u e  p r i v a t e l y  t o  r e s o r 

t i n g  t o  t h e  u n c e r t a i n  a n d  v e x a t i o u s  p r o c e s s  o f  l i t i g a t i o n .

( v )  T r a n s f e r  o f  B u r d e n  o r  L i a b i l i t y .  I t  i s  l a i d  d o w n  i n  

S . 8  ( l )  o f  t h e  K e n t  O r d i n a n c e  t h a t  -

" a n y  t r a n s f e r  t o  a  t e n a n t  o f  a n y  b u r d e n  o r  
l i a b i l i t y  p r e v i o u s l y  b o r n e  b y  t h e  l a n d l o r d  
s h a l l  . • • • • •  b e  t r e a t e d  a s  a n  a l t e r a t i o n  o f  
r e n t  a n d  w h e r e ,  a s  a  r e s u l t  o f  s u c h  t r a n s f e r ,  
t h e  t e r m s  o n  w h i c h  a n y  p r e m i s e s  a r e  h e l d  a r e  
o n  t h e  w h o l e  l e s s  f a v o u r a b l e  t o  t h e  t e n a n t  
t h a n  t h e  p r e v i o u s  t e r m s ,  t h e  r e n t  s h a l l  b e  
d e e m e d  d o  b e  i n c r e a s e d  w h e t h e r  o r  n o t  t h e  
s u m  p e r i o d i c a l l y b p a y a b l e  b y  w a y  o f  r e n t  i s  i n 
c r e a s e d . "

I t  i s  f u r t h e r  p r o v i d e d  t h a t

" a n y  i n c r e a s e  o f  r e n t  i n  r e s p e c t  o f  a n y  
t r a n s f e r  t o  a  l a n d l o r d  o f  a n y  b u r d e n  o r  l i a 
b i l i t y  p r e v i o u s l y  b o r n e  b y  t h e  t e n a n t  w h e r e ,  
a s  a  r e s u l t  o f  s u c h  t r a n s f e r ,  t h e  t e r m s  o n  
w h i c h  t h e  p r e m i s e s  a r e  h e l d  a r e  o n  n o t  l e s s  
f a v o u r a b l e  t o  t h e  t e n a n t  t h a n  t h e  p r e v i o u s  
t e r m s ,  s h a l l  b e  d e e m e d  n o t  t o  b e  a n  i n c r e a s e  
o f  r e n t  t h e  p r r a p o s e  o f  t h i s  O r d i n a n c e . "  1 0

U n d e r  t h e s e  p r o v i s i o n s  t h e  t e r m s  o f  t h e  e x i s t i n g  

t e n a n c y  w i l l  h a v e  t o  b e  c o m p a r e d  w i t h  t h e  t e r m s  o f  t h e  

l e a s e  b y  w h i c h  t h e  b a s i c  m a x im u m  r e n t  w a s  f i x e d .  A s  i n  

t h e  E n g l i s h  R e n t  A c t  o f  1 9 2 0 ,  s o  h e r e ,  t h e  w o r d  " t e r m s "  

m e a n s  " t h e  l e g a l  r i g h t s  a n d  o b l i g a t i o n s  o f  p a r t i e s  a s  

d e t e r m i n e d  b y  t h e  p r o v i s i o n s  o f  t h e  c o n t r a c t  o r  b y  l a w " , ^  

o r  i n  o t h e r  w o r d s  " t h e  p r o v i s i o n s  o f  t h e  l e a s e  w h i c h  a r e

i b i d .  s . 8  ( 2 ) .
1 1 .  p e r  L o r d  K o r m a n d ,  i n  A s h e r  v .  S e a f o r d  C o u r t  E s t a t e s . 

L t d .  ( 1 9 5 0 )  A . C .  5 0 8  a t  p .  5 2 0 .



12are b in d in g  in  law11.

T h e  w o r d  " b u r d e n ” h a s  a  w i d e r  m e a n i n g :  t h e  s e c t i o n

w i l l  a p p l y  e v e n  i f  t h e r e  w a s  n o  c o n t r a c t u a l  b u r d e n ,  b u t

t h e r e  w a s  s o m e t h i n g  w h i c h  i m p o s e d  o n  t h e  l a n d l o r d  o r  t h e

t h n a n t ,  " a s  a  m a t t e r  p f  p r a c t i c e ,  t h e  b u r d e n  o f  d o i n g  w o r k
1 3

w h i c h  h a d  p r e v i o u s l y  f a l l e n  o n  t h e  o t h e r . ”  T h e  t e r m

i n c l u d e s  w h a t  t h e  t e n a n t  o r  l a n d l o r d  h a s  t o  d o  o r  p r o v i d e

v o l u n t a r i l y  f o r  t h e  r e a s o n a b l e  p r o t e c t i o n  o r  e n j o y m e n t

o f  h i s  i n t e r e s t  i n  t h e  p r e m i s e s . ^ 5

T h e  " l i a b i l i t y "  r e f e r r e d  t o  i n  t h e  s e c t i o n  m e a n s  t h a t

1 5f o r  w h i c h  t h e  l a n d l o r d  o r  t h e  t e n a n t  i s  l e g a l l y  l i a b l e .

16
" T r a n s f e r "  m e a n s  " s h i f t i n g " .  B u t  i n  o r d e r  t o  

a m o u n t  t o  a  " t r a n s f e r "  t h e  b u r d e n  o r  l i a b i l i t y  m u s t  b e  a  

l e g a l  o b l i g a t i o n  i m p o s e d  b y  t h e  t e r m s  o f  t h e  t e n a n c y :  

t h e r e f o r e ,  i f  t h e  t e n a n c y  a g r e e m e n t  w a s  s i l e n t  o n  t h e  

p o i n t  a n d  t h e  l a n d l o r d  o r  t e n a n t  c e a s e d  t o  u n d e r t a k e  c e r 

t a i n  s e r v i c e s  w h i c h  h e  v o l u n t a r i l y  a s s u m e d ,  t h e r e  w o u l d  b e  

n o  t r a n s f e r .

T h e  O r d i n a n c e  d o e s  n o t  e n t i t l e  e i t h e r  t h e  l a n d l o r d  

o r  t h e  t e n a n t  t o  t r a n s f e r  a  b u r d e n  o r  a  l i a b i l i t y  o n  t o

1 2 .  S e a f o r d  C o u r t  E s t a t e s  L t d .  v .  A s h e r  ( l 9 U 9 )  2  ^ . B . l j . 8 1  
a t  p .  U86>, a f c - w r  C . A . .  p e r  G r e e n ,

1 3 *  A s h e r  * s  c a s e , s u p r a ,  a t  p .  i+ 9 8 ,  C . A .  -p e r  D e n n i n g ,  L . J .  
l U .  c f .  -L*ord Ma c D e r m o 1 1  i n  A s h e r f s  c a s e , s u p r a  a t  p . 5 2 7  

H . L .
-15* A s h e r | s  c a s e , s u p r a .
1 6 .  A s h e r 1s  c a s e . a t  p p .  5 2 U > , 5 2 6 ,  ^ . L .  A p p r o v i n g  S c o t t  

L . J .  i n  W i n c h e s t e r  C o u r t .  B t d .  v .  M i l l e r  ( 1 9 V + ) K . B .  
7 3 U  a t  7 5 3 »  C *A .



the oth er: i t  sim ply p rov id es fo r  th e  adjustm ent o f

r e n t  i f  s u c h  a  t r a n s f e r  t a k e s  p l a c e  i n  c a s e s  w h e r e  t h e  

a g r e e d  t e r m s  o f  a  n e w  t e n a n c y  d i f f e r e d  f r o m  t h e  t e r m s  o f  

t h e  t e n a n c y  w h i c h  f i x e d  t h e  b a s i c  m a x im u m  r e n t . ^

F r o m  whsb t i m e  c a n  t h e  p e r m i t t e d  i n c r e a s e  t a k e  e f f e c t ?

T h e  q u e s t i o n  w h i c h  w i l l  n o w  h e  c o n s i d e r e d  i s  w h e t h e r  

a  l a n d l o r d  w h o  i s  c o n t r a c t u a l l y  h o u n d  t o  a  t e n a n t  t o  

r e c e i v e  a  s u m  o f  m o n e y  l e s s  t h a n  t h e  h a s i c  m a x im u m  r e n t  

c a n ,  d u r i n g  t h e  s u b s i s t e n c e  o f  t h e  c o n t r a c t u a l  t e n a n c y ,  

o b t a i n  a  r e v i s i o n  o f  t h e  r e n t  e i t h e r  b y  a p p l i c a t i o n  t o  

t h e  G o v e r n o r  o r  t o  t h e  C o u r t ,  a n d  t h e n  e n f o r c e  t h e  p a y 

m e n t  o f  t h e  r e v i s e d  r e n t  a g a i n s t  t h e  t e n a n t  b e f o r e  t h e  

d e t e r m i n a t i o n  o f  t h e  l e a s e .  I t  h a s  n o t  b e e n  p o s s i b l e  t o  

d i s c o v e r  f r o m  t h e  r e p o r t e d  c a s e s  w h e t h e r  t h i s  q u e s t i o n

h a s  b e e n  c o n s i d e r e d  b y  t h e  C o u r t s  i n  N i g e r i a  b u t  i t  h a s

1 8
a r i s e n  i n  G h a n a  u n d e r  t h e  R e n t  C o n t r o l  O r d i n a n c e  w h i c h

i s  s i m i l a r  t o  t h e  N i g e r i a n  S t a t u t e  o n  t h i s  p o i n t .  T h e

G h a n a  O r d i n a n c e  e m p o w e r e d  a  R e n t  A s s e s s m e n t  C o m m i t t e e  t o

m a k e  a n  o r d e r  f i x i n g  r e n t ;  i t  l a y s  d o w n  t h a t  -

" s u c h  r e n t  s h a l l  b e  t h e  s t a n d a r d  r e n t  o f  s u c h  
p r e m i s e s  n o t w i t h s t a n d i n g  a n y  l e a s e  t o  t h e  
c o n t r a r y . ”  1 9

20
T h i s  p r o v i s i o n  f e l l  t o  b e  i n t e r p r e t e d  i n  A m ah  v .  P i c a s .

17# cf. Winchester Court, ^td. v .  Miller, at p. 7W*«
1 8 .  G o l d  C o a s t  ( a s  i t  t h e n  w a s ) ,  b e n t  C o n t r o l  O r d i n a n c e ,  

1 9 5 2 ,  N o . 2  o f  1 9 5 2 .
1 9 .  i b i d .  S . 5  ( 3 )  ( a ) ;
2 0 .  T I 9 5 4 )  2  W . A . L . R .  7 9 *



5 6 k

I n  t h a t  c a s e  a  l a n d l o r d  h a d  l e t  p r e m i s e s  u n d e r  a  c o n t r a c 

t u a l  t e n a n c y  f o r  f i f t e e n  y e a r s  t o  t h e  d e f e n d a n t  t e n a n t  a t  

a  m o n t h l y  r e n t  o f  £ 2 0 .  B e f o r e  t h e  e n d  o f  t h e  f i f t e e n  

y e a r s  p e r i o d  t h e  l a n d l o r d  a p p l i e d  t o  t h e  l o c a l  R e n t  A s 

s e s s m e n t  C o m m i t t e e  f o r  a  s t a n d a r d  r e n t  t o  h e  a s s e s s e d  o n  

t h e  p r e m i s e s .  T h e  C o m m i t t e e  a s s e s s e d  t h e  r e n t  a t  £1+5♦ 

a  m o n t h ,  ^ h e  l a n d l o r d  s u b s e q u e n t l y  b r o u g h t  a n  a c t i o n  t o  

r e c o v e r y  f r o m  t h e  d e f e n d a n t  t h e  d i f f e r e n c e  b e t w e e n  t h e  c o n 

t r a c t u a l  a n d  t h e  s t a n d a r d  r e n t s  a s  f r o m  t h e  d a t e  o f  f i x i n g  

t h e  s t a n d a r d  r e n t .  W i l s o n ,  h e l d  t h a t  t h e  l a n d l o r d

c o u l d  r e c o v e r  t h e  s t a n d a r d  r e n t  s o  f i x e d  n o t w i t h s t a n d i n g  

t h e  c u r r e n c y  o f  t h e  l e a s e  w h i c h  r e s e r v e d  a  c o n t r a c t u a l

r e n t  l o w e r  t h a n  t h e  s t a n d a r d  r e n t .

A c c o r d i n g  t o  t h e  l e a r n e d  C . ^ .  t h e r e  i s  n o t h i n g  w h a t 

s o e v e r  t o  s u g g e s t  t h a t  t h e  O r d i n a n c e  p r o v i d e s  a  o n e - w a y  

c o n t r o l ,  f a v o u r i n g  a n d  p r o t e c t i n g  o n l y  t h e  t e n a n t .  C o n 

s i d e r i n g  t h e  c o n t e n t i o n  r a i s e d  o n  t h e  t e n a n t ’ s  b e h a l f  

h e  s a i d ,

" T h e  a r g u e m e n t  t h a t  t h e  O r d i n a n c e  a l l o w s  
a  l a n d l o r d  u n d e r  a  s u b s i s t i n g  l e a s e  t h e  
r i g h t  t o  g e t  a  s t a n d a r d  r e n t  f i x e d ,  b u t  d o e s
n o t  a l l o w  h i m  t o  d e m a n d  t h e  p a y m e n t  o f  a n y 
t h i n g  m o r e  t h a n  t h e  c o n t r a c t u a l  f i g u r e  i n  
t h e  l e a s e  s e e m s  t o  f l y  i n  t h e  f a c e  o f  t h e  
w h o l e  t e n o r  o f  t h e  O r d i n a n c e  a n d  i s  o n e  
w h i c h  o n  f i r s t  p r i n c i p l e s  I  f i n d  m y s e l f  
e n t i r e l y  u n a b l e  t o  a c c e p t  a n d  i n  t h e  a b s e n c e  
o f  a n y  c l e a n  a u t h o r i t y  f o r  t h a t  s u b m i s s i o n  
I  m u s t  r e j e c t  i t . 11 1

1 . ib id . a t p p .8 1 -2 .



565.

T h e  ^ h i e f  J u s t i c e  w a s  r e f e r r e d  t o  E n g l i s h  a u t h o r i 

t i e s  s u p p o r t i n g  t h e  t e n a n t ’ s  c o n t e n t i o n  b u t  h e  r e j e c t e d  

t h e m  o n  t h e  g r o u n d  t h a t  t h e  i n c r e a s e  o f  S e n t  a n d  M o r t g a g e  

I n t e r e s t s  ( R e s t r i c t i o n )  A c t ,  1 9 2 0 ,  t o  w h i c h  t h e  a u t h o r i 

t i e s  a p p l i e d ,  i s

"an e n t i r e l y  d i f f e r e n t  p i e c e  o f  l e g i s l a 
t i o n  b a s e d  o n  d i f f e r e n t  p r i n c i p l e s  a n d  
e m p l o y i n g  d i f f e r e n t  m e t h o d s  o f  p r o c e d u r e  
f r o m  t h o s e  w i t h  w h i c h  we a r e  c o n c e r n e d  
i n  t h e  R e n t  C o n t r o l  O r d i n a n c e ,  ( 1 9 5 2 ” .  2

C o n v e r s e l y ,  i n  c i r c u m s t a n c e s  e x a c t l y  s i m i l a r  t o  

t h o s e  w h i c h  a r o s e  i n  A m a h ’ s  c a s e ,  W i n d s o r  -  A u b r e y ,  J *  

h e l d  t h a t  t h e  s a m e  O r d i n a n c e  c o n f e r r e d  n o  p o w e r s  o n  a  

l a n d l o r d  w h o  w a s  c o n t r a c t u a l l y  b o u n d  t o  a  t e n a n t  a t  a  

r e n t  l o w e r  t h a n  t h e  s t a n d a r d  r e n t  f o r  t h e  p r e m i s e s ,  

t o  d e m a n d  t h e  s t a n d a r d  r e n t  f r o m  h i s  t e n a n t  d u r i n g  t h e  

p e n d e n c y  o f  t h e  c o n t r a c t u a l  p e r i o d .

Th e s e  t w o  d e c i s i o n s  a r e  i r r e c o n c i l a b l e  a n d  i t  i s  

s u b m i t t e d  w i t h  t h e  g r e a t e s t  r e s p e c t  t h a t  t h e  d e c i s i o n  

o f  t h e  l a t e  S i r  M a r k  W i l s o n ,  C . J # i n  A m a h ’ s  c a s e  i s  b a s e d  

o n  a  w r o n g  p r i n c i p l e  o f  l a w .  A s  G r a n v i l l e  S h a r p ,  J . A .  

c o r r e c t l y  s a i d  i n  a  l a t e r  c a s e ^  i n  t h e  G o u r t  A p p e a l  

o f  ^ h a n a ,
5

’' u n l e s s  t h e  A c t ^  e i t h e r  e x p r e s s l y  o r  b y

2 .  A t  p . 8 l
3 .  M a n s o u r  v .  G p m u a g n i e  F r a n c a i s e  d e  L ’ A f r i q u e  Q c c i d e n t a l e  

( 1 9 5 6 )  2  W . A . L . R . 7 7 .  I
k • H i n a w i  & C o .  v .  B a s s i l  ( 1 9 5 8 )  3  W . A . b . R ,  1+95* C . A .
5 .  m o r e  c o r r e c t l y  t h e  O r d i n a n c e .



necessary im plication  s ta te s  the contrary , 
n e ith e r the tenan t nor the landlord  caa take 
advantage of the urdinance to  derogate from 
the agreement between them as to  ren t u n ti l  
such agreement has been determined e i th e r  by 
efflux ion  of time or by notice to  q u it duly 
served. To hold otherwise would be to  c o n flic t 
w ith the long es tab lish ed  p rin c ip le  of mutuali
ty  in  re la tio n  to  the r ig h ts  and obligations 
a ris in g  out of con tract a t common law .” 6

In  view of the decision  given by the Ghana Court% 

of Appel in  the Sinawi case i t  should be assumed th a t 

Amah v. Picas has been over-ru led  -  and r ig h tly  so.

Applying the in te rp re ta tio n  of the Ghana Ordinance 

to the sim ilar provisions of the N igeria S ta tu te , i t  may 

be la id  down as a p rin c ip le  th a t there is  nothing in  the 

Kent R es tric tio n  Ordinance which forbids a landlord from 

con tracting  fo r a sum le ss  than the basic  maximum ren t; 

i f  he en ters in to  such a contract he w ill be bound byb 

i t s  terms and even i f  the Governor or the Court makes an 

Order fix ing  tha t ren t a t a figure h igher than th a t agreed 
upon by the pa t i e s ,  the order should not a ffec t the 

te n an t’s r ig h ts  under the ex is tin g  con tract and the land

lo rd  cannot recover the d ifference unless the contract 

i t s e l f  provided fo r rev is io n  of the ren t during the cur

rency of the lease .

I t  must be s tre ssed  th a t the converse i s  not true: 

i f  the con tract provided fo r  a sum higher than the amount

6. Hinawi &  Co. v. Basil, supra, at pp. 506-7*



fixed  by the Governor or the cou rt, the landlord can 

only recover the lower figure because the higher sum 

is  in  d ire c t c o n flic t with the provisions of the Or

dinance and, th e re fo re , invalid#

Once the con tractual tenancy has determined, the 

re la tio n sh ip  of the p a r tie s  depends only on the Ordinance 

and those terms of the expired lease imported in to  the 

Ordinance. Consequently, the landlord being e n ti t le d  to 

the b asic  maximum ren t fixed by the Governor or the 

Court can, from the determ ination of the lease , enforce 

i t  against the s ta tu to ry  tenant.

(b) R estric tio n s  on Premium.

I t  is  provided by the Rent R es tric tio n  Ordinance

th a t

11 i t  sh a ll be unlawful fo r any one in  considera
tio n  of a g ran t, continuance, surrender or 
giving up of a tenancy or sub-tenancy of any 
premises to  which th is  urdinance ap p lies , to  
requ ire , make, or receive the payment of any 
fin e , premium or other l ik e  sum or the 
giving of any pecuniary consideration  in  ad
d itio n  to  the ren t."  7

I t  is  fu rth e r  provided th a t where such payment was made

the amount sh a ll be recoverable by the tenant by whom i t

was made from the landlord by whom i t  was received, and

may, without prejudice to  any other method of i t s  recovery,

7 .  i t o i d .  S . 15  ( l ) .



be deducted from any rent payable by the tenant to  the 
8landlord#

The Ordinance gives no definition of the terms wfine11 

and "premium”; unlike the English Bent Act it contains no 
provision that if the purchase of any furniture, fittings 
or other articles has been required as a condition for 
the grant, renewal, continuance or assignment of a tenancy 
and the price asked exceeds a reasonable price the excess 
is to be treated as a premium#

The reason for p roh ib iting  the landlord receiving 

any fine or premium is  undoubtedly to  prevent h is  evading 

the Gr <linance by obtaining more than the ren t perm itted 

through the simple devise of s tip u la tin g  fo r an add itional 

advantage, such as the payment of a lump sum, as a con

d itio n  fo r the granting o f a lease . How fa r  the Ordinance 
has succeeded in  achieving th is  is  uncerta in . I t  is  ob

vious th a t i f  the landlord requires the premium to be paid 
to  a th ird  party  such payment w ill be caught by the 

Ordinance but i f  is  uncerta in  i f  i t  could be recovered from 

the landlord  unless i t  be proved th a t the th ird  party 

received i t  as an agent of the landlord . T^is is  because 

S .15 (2 ) expressly lays down th a t the fine  or premium can 

be recovered only ”by the tenant by whom i t  was paid from

8. ib id . s . 15 (2).



the landlord by whom i t  was received”* ^he p rovision  of 

the English Rent Act on th is  point i s  d if fe re n tly  worded: 

the Act perm its recovery of premium "but i t  is  s i le n t  on 

the important poin t of who must have received it*  This 

makes i t  possib le  fo r a tenant under the English Act to 

contend th a t once he has paid a premium he could recover
Qi t  from the landlord  nonmatter by whom i t  was received.

On the other hand, under the Ej_ge r i an Ordinance i t  seems 

to  be a condition fo r the lan d lo rd ’s l i a b i l i ty  fo r repay

ment th a t the premium must have been reci&ved b£ him*

Moreover, i t  appears tha t the landlord  mgy law fully  

require a tenant to  ppy an in f la te d  p rice  fo r some fu rn i

tu re , f i t t in g s  or any other a r t ic le s  as a condition fo r  

the g ran t. As such a tran sac tio n  i s m t  expressly prohi

b ited  i t  could be urged th a t the tenant by making the 

payment and receiving t i e  a r t ic le  has got what he bargained 

fo r and th a t no premium has been received by the land lord . 

Furthermore, i t  appears th a t i f  the landlord  required  pay

ment of a lump sum as ren t in  advance he did not requ ire  

any premium and th a t the demand is  le g a l. He could 
law fully  s tip u la te  as a condition fo r granting the lease 

th a t the tenant is  to pay a s ta te d  sum a t the end of the

term in  s a tis fa c tio n  of the then ex is tin g  repa iring  
 £ ____________________
9* Elmdeme Estates Ltd. v. White (i9 6 0) 2 W.L.R# 359* H.L.

d istin g u ish in g  Rex v. Birmingham (West) Rent T ribunal.
Ex Parte Edgbaston Investment Trust Ltd. (l951) 2 K.B.



c o v e n a n t s " * " ^ ,  a l t h o u g h  i f  h e  d e m a n d e d  t h a t  s u c h  p a y m e n t  h e

m a d e  i n  a d v a n c e  i t  w i l l  a m o u n t  t o  a  p r e m i u m . ^

T h e  p r o h i b i t i o n  a g a i n s t  p r e m i u m  a p p l i e s  t o  t h e  t e n a n t

t o o ;  i t  w o u l d  s e e m  t o  b e  u n l a w f u l  f o r  h i m  t o  d e m a n d  s u c h

p a y m e n t  i n  c o n s i d e r a t i o n  o f  s u r r e n d e r i n g  t h e  l e a s e *  I f

t h i s  b e  s o ,  t h e n  t h e r e  i s  a n  o b v i o u s  g a p  i n  t h e  S t a t u t e

f o r  t h e r e  i s  n o  p r o v i s i o n  f o r  t h e  l a n d l o r d  p a y i n g  i t  t o

r e c o v e r  t h e  s u m  f r o m  t h e  t e n a n t  t o  w hom  i t  w a s  p a i d .  O n

g e n e r a l  p r i n c i p l e s ,  t h e  l a n d l o r d  c a n n o t  r e c o v e r  t h e  i l l e -

12g a l  p a y m e n t  h e  m a d e  f o r  i t  w i l l  b e  d i f f i c u l t  t o  s a y

t h a t  f r o m  h i s  o w n  p o i n t  o f  v i e w  t h e  p a r t i e s  w e r e  n o t  i n  

1 3p a r i  d e l i c t o * ^

O n  t h e  o t h e r  h a n d ,  u n l e s s  t h e  t e n a n t  c a n  e s t a b l i s h  

t h a t  t h e  r e q u e s t  f o r  p r e m i u m  w a s  a m d e  b y  t h e  l a n d l o r d  o r  

b y  s o m e  o t h e r  p e r s o n  o n  t h e  l a n d l o r d * s  b e h a l f ,  h e  c a n n o t  

r e c o v e r  t h e  a m o u n t  s o  p a i d .  T h e r e f o r e  i f  t h e  w i f e  o f  t h e  

l a n d l o r d  i n  h e r  o w n  c a p a c i t y  r e q u i r e d  o r  r e c e i v e d  t h e  p r e 

m iu m ,  f o r  e x a m p l e ,  i n  o r d e r  t o  h e l p  t h e  p r o s p e c t i v e  t e n a n t  

t o  p e r s u a d e  h e r  h u s b a n d  t o  g r a n t  t h e  l e a s e ,  t h e  c o n f e r m e n t

10* c f . Boyer v* Warbey (1953) 1 Q-B. 2 3 b ,  C.A. but the 
point was not argued.

11. Macdonald v. John ^aing & Son (195U) S.L.T. (Sht. C t.)
77*

12* Alexander v. Rayson (l936) 1 K.B. 169; C hettia r v .
C h e t t i a r  ( 1 9 6 2 )  2  W . B .R .  51*9, £ . C .

1 3 *  a l i t e r  i f  t h e  p a y m e n t  w a s  m a d e  b y  t h e  t e n a n t  u n d e r  t h e  
s a m e  c i r c u m s t a n c e s :  K i r i r i  C o t t o n  L t d .  v .  B e w a n i  ( i 9 6 0 )
A . C .  1 9 2 ,  P . C .

1U. c f . Lord R adcliffe in  Elmdene E sta tes Ltd. v. White 
(I960) 2 W.L.R. 359 a t p. 365 . '



of such b e n e f it on her w ill be ”an ac t of inexplicable 

benevolence” fo r  which the tenant w ill have nobody but 

him self to  blame

Moreover, fo r any payment made by the tenant to the 

landlord to  qualify  as premium, i t  must have been received 

tfin  consideration  of the g ran t. 11 I f ,  therefo re , the land

lo rd  demanded the amount in  order to  give the prospective 

tenant some inform ation about vacant premises, even i f  the 

premises were those of the landlord him self, the sum so 

paid w ill not be a premium w ithin the Ordinance and i t
I Kcannot be recovered by the person paying i t .  ^

( c )  R e s t r i c t i o n  o n  e j e c t m e n t .  I t  i s  l a i d  d o w n  t h a t  n o

tenant or sub-tenant of a premises subject to  the Rent

Ordinance sh a ll  be e jec ted  without an Order of the Court

o b t a i n e d  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h e  R e c o v e r y  

16Ordinance. The Court is  p roh ib ited  from making the 

order unless one of the grounds sp ec ified  is  s a t i s f ie d  and 
the court th inks i t  reasonable to  deprive the tenant of 

possession. A landlord  who sues fo r possession must sa
t i s f y  the Court -

( i )  th a t he is  e n t i t le d  to  possession at common law -  th a t

i s ,  th a t the term or the in te re s t  of the tenant in  the

14# c f . Lord R adcliffe  in  Elmdene E sta tes Ltd. v . White 
(I960) 2 W .L . R .  359 a t p. 365.

15* T h i s  i s  a n  o b v i o u s  m o r a l  f o r  l a n d l o r d s  I 
16. R e n t  R e s t r i c t i o n  O r d i n a n c e ,  S .12.



p r e m i s e s  h a s  c o m e  t o  a n  e n d  e i t h e r  b y  e f f l u x i o n  o f  

t i m e  o r  b y  f o r f e i t u r e  o r  b y  a  v a l i d  n o t i c e  t o  q u i t ;

( i i )  t h a t  i t  i s  r e a s o n a b l e  t o  m ak e  t h e  o r d e r  f o r  r e c o v e r y  

o f  p o s s e s s i o n ,  a n d

( i i i )  t h a t  o n e  o f  t h e  s p e c i f i c  g r o u n d s  s e t  d o w n  i n  t h e  R e n t  

O r d i n a n c e  f o r  r e c o v e r y  o f  p o s s e s s i o n  a p p l i e s .

( i )  D e t e r m i n a t i o n  o f  t h e  c o n t r a c t u a l  t e n a n c y .  A s  l o n g  a s  

t h e  c o n t r a c t u a l  t e n a n c y  e x i s t s  a  l a n d l o r d  w i l l  n o t  b e  a b l e  

t o  b r i n g  a n  a c t i o n  f o r  r e c o v e r y  o f  t h e  p r e m i s e s .  T h i s  i s  

b e c a u s e  t h e  R e n t  O r d i n a n c e ,  l i k e  t h e  R e c o v e r y  O r d i n a n c e ,  

d o e s  n o t  e p a b l e  h i t o  t o  d o  w h a t  h e  c o u l d  n o t  h a v e  d o n e  u n 

d e r  t h e  t e r m s  o f  t h e  l e a s e .  T h e  f i r s t  s t e p  w h i c h  h e  o u g h t  

t o  t a k e  i s  t o  d e t e r m i n e  t h e  c o n t r a c t u a l  t e n a n c y .  H e m a y  

d o  t h i s  -

( a )  i f  t h e r e  i s  a  p r o v i s i o n  i n  t h e  l e a s e  a u t h o r i s i n g  h i m

1 7t o  s e r v e  t h e  t e n a n t  a  n o t i c e  t o  q u i t  .  H e m u s t  c o m p l y  

s t r i c t l y  w i t h  t h e  t e r m s  o f  t h e  l e a s e  i n  t h i s  r e s p e c t .

( b )  I f  h e  h a s  n o  p o w e r  o f  s e r v i n g  s u c h  n o t i c e ,  t h e n  h e  

c o u l d  f o r f e i t  t h e  l e a s e  o n  a c c o u n t  o f  t h e  t e n a n t ' s  b r e a c h  

o f  a  c o v e n a n t  p r o v i d e d ,  o f  c o u r s e ,  t h a t  a  c l a u s e  t o  t h a t  

e f f e c t  i s  c o n t a i n e d  i n  t h e  l e a s e .  I f  h e  c a n n o t  p r e m a t u r e l y

1 7 *  T h e  n o t i c e  m u s t  b e  i n  t h e  a p p r o p r i a t e  f o r m  a s  l a i d  d o w n  
i n  S c h e d u l e  A o f  t h e  O r d i n a n c e  a n d  m u s t  c o m p l y  w i t h
t h e  g e n e r a l  r u l e s  r e l a t i n g  t o  n o t i c e s  t o  q u i t  a s  
e x p l a i n e d  i n  t h e  l a s t  c h a p t e r .



d e t e r m i n e  t h e  l e a s e  e i t h e r  h y  n o t i c e  t o  q u i t  o r  b y  f o r 

f e i t u r e ,  t h e n  h e  m u s t  w a i t  u n t i l  i t  d e t e r m i n e s  b y  e f 

f l u x i o n  o f  t i m e .

P r o c e d u r e  f o r  r e c o v e r i n g :  P o s s e s s i o n ,  O n  d e t e r m i n a t i o n  

o f  t h e  t e n a n c y  b y  a n y  o f  t h e  f o r e - m e n t i o n e d  w a y s  i f  t h e

t e n a n t  r e f u s e s  t o  q u i t  t h e  l a n d l o r d  m u s t  t h e n  s e r v e  h i m  a

w r i t t e n  n o t i c e  i n  a c c o r d a n c e  w i t h  f o r m  E ,  i n f o r m i n g  h i m

o f  t h e  l a n d l o r d ' s  i n t e n t i o n  t o  p r o c e e d  t o  r e c o v e r  p o s s e s 

s i o n  o n  a  d a t e  n o t  l e s s  t h a n  s e v e n  c l e a r  d a y s  f r o m  t h e  d a t e

18
o f  t h e  s e r v i c e  o f  t h e  n o t i c e .  T h e  l a n d l o r d  m u s t  w a i t  

f o r  t h i s  n o t i c e  t o  e x p i r e  b e f o r e  h e  t a k e s  t h e  n e x t  s t e p , * ^  

I f  o n  t h e  e x p i r a t i o n  o f  t h e  s e v e n  d a y s '  n o t i c e  t h e  

t e n a n t  s t i l l  n e g l e c t s  t o  q u i t ,  t h e  l a n d l o r d  m ay  t h e n  a p 

p l y  t o  t h e  C o u r t  f o r  t h e  i s s u e  o f  a  w r i t  o r  e n t e r  a  p l a i n t  

( d e p e n d i n g  o n  w h e t h e r  t h e  a c t i o n  i s  i n  t h e  H i g h  C o u r t  o r  

i n  a  M a g i s t r a t e s  C o u r t )  a s  i n  F o r m  F ,

O n  t h e  sum m ons o r  w r i t ?  ; b e i n g  s e r v e d  o n  t h e  t e n a n t  t h e  

p r o c e e d i n g s  w i l l  t a k e  t h e  n o r m a l  c o u r s e  o f  a c t i o n s ,

( i l )  R e a s o n a b l e n e s s  o f  t h e  O r d e r ,  A t  t h e  t r i a l  o f  t h e  

a c t i o n  i t  i s  t h e  l a n d l o r d ' s  d u t y  t o  s a t i s f y  t h e  C o u r t  t h a t  

i t  i s  r e a s o n a b l e  t o  m a k e  t h e  O r d e r  f o r  p o s s e s s i o n :  t h e r e

1 8 ,  R e c o v e r y  o f  ^ r e m i s e s  O r d i n a n c e ,  S * 7 «  S u n m o n u  v ,  Q n a v e m i  
( 1 9 5 5 )  2 1  ^ . L . R . 5 5 .

1 9 *  I f  h e  i s s u e s  h i s  w r i t  b e f o r e  t h e  e x p i r a t i o n  o f  t h e  
n o t i c e  t h e  a c t i o n  w i l l  b e  p r e m a t u r e .



i s  a gen era l o v e r r id in g  d is c r e t io n  th a t ejectm ent o f  the

t e n a n t  w i l l  n o t  h e  o r d e r e d  " u n l e s s  t h e  C o u r t  c o n s i d e r s  i t

20r e a s o n a b l e  t o  m a k e  a n  O r d e r  o r  g i v e  s u c h  a  j u d g m e n t " •

T h e  o b j e c t  o f  t h e  K e n t  O r d i n a n c e  i s  t o  g i v e  t h e  t e n a n t  

g r e a t e r ,  n o t  l e s s  p r o t e c t i o n  t h a n  h e  h a s  u n d e r  t h e  r u l e s  

o f  c o m m o n  l a w  a n d  t o  c u r t a i l  t h e  n o r m a l  r i g h t s  o f  t h e  

l a n d l o r d . ^  T h e  p r o v i s i o n  o f  S . 1 3  d i r e c t i n g  t h e  C o u r t  

t o  m a k e  a n  O r d e r  i n  c e r t a i n  c i r c u m s t a n c e s  a r e  m a n d a t o r y  

o n l y  i n  t h e  s e n s e  t h a t  a n  O r d e r  f o r  r e c o v e r y  o f  p o s s e s s i o n  

o f  p r e m i s e s  a f f e c t e d  b y  t h e  O r d i n a n c e  m a y  n o t  b e  g r a n t e d  

u n l e s s  t h e  p r e s c r i b e d  c o n d i t i o n s  a r e  s a t i s f i e d :  t h e  s e c 

t i o n  s h o u l d  n o t  b e  i n t e r p r e t e d  a s  r e q u i r i n g  t h e  i s s u e  o f

2a n  o r d e r  w h e n e v e r  t h e  c o n d i t i o n s  a r e  s a t i s f i e d ;  t h e  j u d g e

may, in exercise of his discretion, refuse making any order
*

e v e n  i f  t h e  n e c e s s a r y  g r o u n d s  a r e  f u l f i l l e d .  T h e  i s s u e  

i s  n o t  w h e t h e r  i t  i s  r e a s o n a b l e  f o r  t h e  l a n d l o r d  t o  a s k  

f o r  p o s s e s s i o n ^  b u t  w h e t h e r ,  i n  t h e  o p i n i o n  o f  t h e  C o u r t ,  

i t  i s  r e a s o n a b l e  t o  m a k e  a n  o r d e r  f o r  p o s s e s s i o n  a g a i n s t  

t h e  t e n a n t .  T h e  C o u r t  h a s  t o  c o n s i d e r  a l l  t h e  r e l e v a n t  

c i r c u m s t a n c e s  a s  t h e y  e x i s t  a t  t h e  d a t e  o f  t h e  h e a r i n g  a n d

t h e  J u d g e  m u s t  d o  t h i s  i n  w h a t  G r e e n ,  h a s  c a l l e d  "  a

2 0 .  R e n t  R e s t r i c t i o n  O r d i n a n c e  S . 1 3  ( l )
1 .  O g u n s a n v a  v .  A m os  B r o s . ,  s u p r a ;  A s c h k a r  v .  S o m u a h  ( 1 9 5 7 )

2  wT a X S T  i S C P * h a m T ----------------------------------------------
2 .  M o u b a r a k  v .  S g u a k u n  ( 1 9 5 6 )  1  W .a . L . R .  8 8 ,  B a s i l  v .  S a i d  

R a a d  & S o n s  ( 1 9 5 7 )  5  W . A . L . R .  2 3 1  a t  p . 2 3 5 >  p e r  O l l e n n u ,  
J .  -  b o t h  G h a n a  c a s e s .

3 .  l l o r i n  v .  P a g b o  ( 1 9 U9 ) 1 9  N . R . R .  U 0 .
k* cf. Shreeve v. Hallam (1950) W.K. IkO, G.A.



5
" b r o a d ,  c o m m o n - s e n s e  w a y  a s  a  m a n  o f  t h e  w o r l d " .  A s  l o n g  

a s  t h e  p r e m i s e s  i s  s u b j e c t  t o  t h e  O r d i n a n c e  t h e  C o u r t  h a s  

t h e  d u t y  t o  a p p l y  t o  O r d i n a n c e  e v e n  i f  t h e  t e n a n t  d i d  n o t  

p l e a d  i t . ^

Som e o f  t h e  r e l e v a n t  f a c t o r s  w h i c h  t h e  c o u r t  w i l l  

t a k e  i n t o  a c o o u n t  i n c l u d e  -

( i )  t h e  c o n d u c t  o f  t h e  p a r t i e s  ^ ;

( i i )  h a r d s h i p  c a u s e d  t h e  l a n d l o r d  b y  r e f u s i n g  t h e  O r d e r ,
g

o r  t h e  t e n a n t  b y  m a k i n g  i t  ;

( i i i )  t h e  f a c t  t h a t  i t  i s  m o r e  r e a s o n a b l e  f o r  t h e  l a n d -
g

l o r d  t o  m o v e  a n o t h e r  t e n a n t

( i v )  a  b a d  r e c o r d  f o r  n o n - p a y m e n t  o f  r e n t  ^  b u t  n o t  

m e r e l y  o n e  o r  tw o  d e f a u l t s  b y  a n  o t h e r w i s e  g o o d  

t e n a n t

Th e  l i s t  i s  n o t  e x h a u s t i v e  a n d  t h e  q u e s t i o n  o f  r e a s o n 

a b l e n e s s  m u s t  d e p e n d  u p o n  t h e  p a r t i c u l a r  c i r c u m s t a n c e s  o f  

e a c h  c a s e .  O n c e  t h e  t r i a l  J u d g e  h a s  c o m e  t o  a  d e c i s i o n ,  

h i s  e x e r c i s e  o f  d i s c r e t i o n  w i l l  n o t  b e  i n t e r f e r r e d  w i t h

i f  ( a )  t h e r e  w a s  s o m e  e v i d e n c e  o n  w h i c h  h e  c o u l d  h a v e  a r -

12
r i v e d  a t  t h e  d e c i s i o n  a n d  ( b )  h e  h a s  c l e a r l y  n o t  a p p l i e d

5 .  C u m m in g  v .  D a n s o n  ( 1 9 4 2 )  1 1 2  L .  J . K . B . l l + 5 ,  a t  p . l l + 7 *
6 .  p e r  C o u s s e y ,  d . A .  i n  O g u n s a rx v a  v .  A m os B r o s .  L t d .  ( 1 9 5 2 )  

l l j .  W . A . C . A .  a t  p .  1 0 9 #
7* c f .  h -p jo f rn  v .  M a c f a r l a n e  ( l 9 2 2 )  2  C h . 2 5 6 ,  S w a n s o n  v .

E d e l m a n  C1 9 U9 ) E . G . D . I 3 6 .
8 .  I l o r i n  v .  F a g b o  ( 1 9 4 9 )  1 9  ^ . L . R . h O ;  M o u b a r a k  v .  E g u a k u n  

( 1 9 5 6 ;  1  W . A . l . R .  8 8  ( G h a n a )
9* c f .  H a r d i e  v .  F r e d i a n i  ( 1 9 5 8 )  1  W . h . p # 3 i 8 f C . A .

1 0 .  c f .  D e l l e n t r y  v .  P e l l o w  ( l 9 5 l )  2  A . B .  8 5 8 .
1 1 .  M o u b a r a k  v .  h g u a k u n , " s u p r a .
1 2 .  I l o r i n  v .  F a g b o , s u p r a .



a  w r o n g  p r i n c i p l e  o f  l a w  i n  r e a c h i n g  t h e  d e c i s i o n ,  o r  ( c )

13b a s e d  h i s  j u d g m e n t  o n  e x t r a n e o u s  f a c t o r s .

S p e c i f i c  G r o u n d s  f o r  R e c o v e r y  o f  P o s s e s s i o n .

T h e  C o u r t  m ay  m a k e  a n  o r d e r  e m p o w e r i n g  t h e  l a n d l o r d

t o  r e c o v e r  p o s s e s s i o n  u n d e r  t h e  f o l l o w i n g  c i r c u m s t a n c e s :

1# I f  s u i t a b l e  a l t e r n a t i v e  a c c o m m o d a t i o n  i s  a v a i l a b l e
I kfor the tenant.

152 .  I f  t h e  t e n a n t  i s  i n  a r r e a r s  o f  r e n t .

3* I f  h e  i s  g u i l t y  o f  b r e a c h  o f  a n  e x p r e s s  c o v e n a n t  o f

16t h e  t e n a n c y .

I f  h e  h a s  b e e n  g i v e n  n o t i c e  t o  q u i t  a n d  t h e  l a n d l o r d

h a s  c o n t r a c t e d  t o  s e l l  o r  l e t  t h e  h o u s e  o r  h a s  t a k e n

a n y  o t h e r  s t e p  w h i c h  w o u l d  b e  s e r i o u s l y  t o  h i s  o w n

p r e j u d i c e . * ^

5 .  I f  t h e  p r e m i s e s  a r e  r e a s o n a b l y  r e q u i r e d  f o r  a n y  p u r -

18p o s e  w h i c h  i s  i n  t h e  p u b l i c  i n t e r e s t .

6 .  I f  t h e  t e n a n t  h a s  b e e n  g u i l t y  o f  n u i s a n c e ,  a n n o y a n c e ,

19o r  i l l e g a l  o r  i m m o r a l  u s e  o f  t h e  p r e m i s e s .

7* I f  t h e  p r e m i s e s  i s  s o  o v e r - c r o w d e d  a s  t o  b e  d a n g e r o u s

20
t o  t h e  i n m a t e s .

1 3 . Cumming and Danson. supra.
lU .  Rent Restrict ion Ordinance, S .1 3  ( l )  ( b ) .
1 5 .  i b i d . ,  8 e c o i f L S c h e d u l e ,  p a r a  ( a )
1 6 .  i b i d . ,  2  "  "  ( b )
1 7 -  i b i d . ,  "  M "  ( c )
1 8 .  i b i d . ,  11 « ” ( d )
1 9 .  i b i d . » 11 "  " ( e )
2 0 .  i b i d . ,  11 11 "  ( f )



8 .  I f  t h e  p r e m i s e s  h a s  " b e e n  s u b j e c t  t o  a n  a b a t e m e n t  o r  

s i m i l a r  n o t i c e . ^

2
9 « I f  t h e  p r e m i s e s  r e q u i r e s  s u b s t a n t i a l  r e p a i r *

1 0 *  I f  t h e  p r e m i s e s  b e  r e a s o n a b l y  r e q u i r e d  b y  t h e  l a n d l o r d

f o r  h i s  o w n  o c c u p a t i o n  o r  f o r  t h e  o c c u p a t i o n  o f  a n y  

s o n  o r  d a u g h t e r  o f  h i s  o v e r  e i g h t e e n  y e a r s  o f  a g e ;  

o r  f o r  t h e  o c c u p a t i o n  o f  h i s  f a t h e r  o r  m a t h e r . ^

E a c h  o f  t h e s e  g r o u n d s  w i l l  n o w  b e  e x a m i n e d *

1 * 7  S u i t a b l e  A l t e r n a t i v e  A c c o m m o d a t i o n *

A  l a n d l o r d  m ay  o b t a i n  a n  o r d e r  f o r  p o s s e s s i o n  i f

" t h e  C o u r t  i s  s a t i s f i e d  t h a t  s u i t a b l e  a l t e r n a t i v e  
a c c o m m o d a t i o n  i s  a v a i l a b l e  f o r  t h e  t e n a n t • "  k

S u c h  a n  a c c o m m o d a t i o n  m u s t  b e  a v a i l a b l e  a t  t h e  d a t e  o f  t h e
5

h e a r i n g  ; i t  i s  i m m a t e r i a l  t h a t  t h e  a c c o m m o d a t i o n  w a s  

a v a i l a b l e  a t  so m e  p r e v i o u s  o c c a s i o n  b u t  t h e  t e n a n t  r e f u s e d  

t o  t a k e  i t  u p .  T h e  o n u s  i s  o n  t h e  l a n d l o r d  t o  p r o v e  t h a t  

t h e  s u i t a b l e  a l t e r n a t i v e  a c c o m m o d a t i o n  i s  a v a i l a b l e .

S u i t a b i l i t y * T h e  R e n t  O r d i n a n c e  g i v e s  s o m e  i n d i c a t i o n  

w h i c h  w i l l  h e l p  t o  d e t e r m i n e  w h e t h e r  t h e  a l t e r n a t i v e  a c c o m 

m o d a t i o n  i s  s u i t a b l e .  S u c h  a c c o m m o d a t i o n  w i l l  b e  s u i t a b l e  

i f  i n  t h e  o p i n i o n  o f  t h e  C o u r t  i t  i s  “ r e a s o n a b l y  s u i t a b l e

1 .  i b i d * * S e c o n d  S c h e d u l e ,  p a r a  ( g )
2 .  i b i d . » ,f "  " ( h )
3 * i b i d . . 11 " ( i )
i+. S e e  l a s t  n o t e  li t- .
5 .  c f .  R i m p s o n  v .  M a r k h a m  ( 1 9 2 1 )  2  ^ . B .  1 5 7 *
6 .  N e v i l e  v .  H a r d y  C1 9 2 1 ) 1  C h .i+O U .



t o  t h e  n e e d s  o f  t h e  t e n a n t  a n d  h i s  f a m i l y  a s  r e g a r d s  p r o 

x i m i t y  t o  t h e  p l a c e  o f  w o r k ,  t h e  m e a n s  o f  t h e  t e n a n t  a n d  

t h e  n e e d s  o f  t h e  t e n a n t  a n d  h i s  f a m i l y  a s  t o  e x t e n t  a n d  

c h a r a c t e r  a n d  i n  t h e  c a s e  o f  b u s i n e s s  p r e m i s e s ,  i f  s u c h  

a c c o m m o d a t i o n  i s  • • • • •  r e a s o n a b l y  s u i t a b l e  a n d  n o  a p p r e c i 

a b l e  l o s s  w i l l  b e  c a u s e d  t o  t h e  t e n a n t  b y  t h e  t r a n s f e r  o f
7

t h e  b u s i n e s s . "

T h e  w o r d  " f a m i l y "  d o e s  n o t  m e a n  o n l y  t h e  w i f e  a n d  

c h i l d r e n  o f  a  m o n o g a m o u s  m a r r i a g e :  i t  i n c l u d e s  t h e

w i v e s  o f  a  p o l y g a m o u s  u n i o n ,  t h e i r  i s s u e s  a n d  t h e  i l -
Q

l e g i t i m a t e  c h i l d r e n  t o g e t h e r  w i t h  t h e  w a r d s  o f  t h e  t e n a n t .

I t  i s  s u b m i t t e d  t h a t  i t  a l s o  i n c l u d e s  b o t h  b r o t h e r s  a n d

s i s t e r s  o f  t h e  t e n a n t  w h o  o c c u p y  t h e  p r e m i s e s  w i t h  h i m ,

a s  w e l l  a s  t h e  w i v e s  a n d  c h i l d r e n  o f  t h e  t e n a n t s  s o n s
9

r e s i d i n g  w i t h  h i m .  T h e  w o r d  s h o u l d  b e  g i v e n  i t s  l o o s e  

a n d  f l e x i b l e  m e a n i n g ;  i t  s h o u l d  n o t  b e  c o n s t r u e d  i n  t h e  

t e r m s  o f  E u r o p e a n  s o c i o l o g y .  I n  N i g e r i a  i t  s h o u l d  i n c l u d e  

g r a n d - p a r e n t s , u n c l e s  a n d  a u n t s :  i n  s h o r t  t h e  y a r d s t i c k

b y  w h i c h  a  f a n  i l y  s h o u l d  b e  m e a s u r e d  i s  " t r a c e a b l e  c o n 

s a n g u i n i t y " . 1 ^

I t  i s  s u b m i t t e d  t h a t  i f  a  t e n a n t  t a k e s  i n  l o d g e r s

7 .  S . 13  ( 2 )  '
8 .  c f .  A m e s ,  A . J .  S . ^ . J .  i n  I l o r i n  v .  F a g b o  C19I1.9) 19 

N . L . R .  .
9* c f .  S t a n d i n g f o r d  v .  * r o b e r t  ( 1 9 5 0 )  1  K . B . 3 7 7 ,  C . A .

1 0 .  W . A . l . C .  D r a f t  R e p o r t .  A p r i l  1 9 1 7 *  p a r a .  9 k .



w ho c a n n o t  h e  r e c k o n e d  a s  m e m b e r s  o f  h i s  f a m i l y  t h e y

s h o u l d  n o t  h e  c o n s i d e r e d  i n  t h e  q u e s t i o n  o f  a l t e r n a t i v e  

11
a c c o m m o d a t i o n  h u t  t h e  l o s s  o f  i n c o m e  h e  m i g h t  s u s t a i n

m ay h e  r e l e v a n t  i n  c o n s i d e r i n g  w h e t h e r  i t  i s  r e a s o n a b l e
1 9

t o  m a k e  t h e  O r d e r .

F u r t h e r ,  i t  i s  s u b m i t t e d  t h a t  t h e  a l t e r n a t i v e  a c c o m 

m o d a t i o n  n e e d  n o t  h e  t h a t  o f  t h e  l a n d l o r d  h i m s e l f :  p r e 

m i s e s  o w n e d  b y  t h e  t e n a n t  o r  b y  a  t h i r d  p a r t y  m a y  h e  s u f 

f i c i e n t  i f  i t  i s  s u i t a b l e  a n d  a v a i l a b l e  w h e n  t h e  o r d e r  

o f  t h e  C o u r t  t a k e s  e f f e c t

I f  t h e  w h o l e  o r  p a r t  o f  t h e  p r e m i s e s  i s  u s e d  f o r  

b u s i n e s s  p u r p o s e s  a n y  a p p r e c i a b l e  l o s s  o f  c u s t o m  a n d / o r  

p r o f i t s  w i l l  m a k e  i t  u n s u i t a b l e .  F u r t h e r ,  t h e  a c c o m m o d a 

t i o n  m ay  b e  u n s u i t a b l e  b e c a u s e  i t  i s  t o o  l a r g e ^  o r  b e 

c a u s e  i t  l a c k s  c e r t a i n  f a c i l i t i e s  s u c h  a s  b a t h r o o m  o r  l a -  

15v a t o r y  b u t  t h e  f a c t  t h a t  t h e  a l t e r n a t i v e  p r e m i s e s  d o e s  

n o t  c o n t a i n  a l l  t h e  a m e n i t i e s  i n  t h e  p r e v i o u s  o n e  w i l l  n o t  

p e r  s e  m a k e  i t  u n s u i t a b l e  t h o u g h  i t  m i g h t  e f f e c t  t h e  

r e a s o n a b l e n e s s  o f  t h e  o r d e r .

2• Rent in Arrear.  ; ,_ r ;v •

T h e  C o u r t  m a y  m a k e  a n  o r d e r  f o r  p o s s e s s i o n  i f  -

11. c f .  T h o m p s o n  v .  R o l l s  (1926) , 2 ^.£.1*26
12. W i l l i a m s  v T ^ a l a n t  Cl92U) 2 173.
13. c f .  I k u i a r d  v .  T o w e r s  (1953) 1 W.L.r . 1203, C . A .
11+. M a c e y  v .  D o l p h i n  \ 1 9 5 0 )  1 5 6  E .G r .D .  ij-22 , C . A .
13. E s p o s i t o  v .  W a r e  * 1 9 5 0 )  1 5 5  E . G . D .  383* C . A .



" t h e  r e n t  l a w f u l l y  d u e  . . .  i s  i n  a r r e a r  f o r  o n e  m o n t h  a f t e r

16i t  h a s  h e  c o m e  d u e 11 •

T h e  d a t e  o n  w h i c h  p r o c e e d i n g s  a r e  c o m m e n c e d  i s  t h e

m a t e r i a l  d a t e  f o r  d e c i d i n g  w h e t h e r  t h e  l a n d l o r d ’ s  c l a i m

17
u n d e r  t h i s  h e a d  c o u l d  h e  s u s t a i n e d .  T h e  c l a i m  w i l l  h e

h a r r e d  i f  t h e  t e n a n t  t e n d e r s  t h e  r e n t  m o r e  t h a n  o n e  m o n t h

a f t e r  i t  i s  d u e  h u t  b e f o r e  t h e  p r o c e e d i n g s  w e r e  c o m m e n c e d ;

e v e n  i f  t h e  p r o c e e d i n g s  h a v e  h e e n  i n i t i a t e d  b e f o r e  t h e  p a y -

18
m e n t  w a s  m a d e  i t  m ay  h e  u n r e a s o n a b l e  t o  m a k e  t h e  o r d e r .

F u r t h e r ,  i t  w i l l  n o t  h e  r e a s o n a b l e  t o  m a k e  a n  o r d e r  f o r

p o s s e s s i o n  i f ,  b e f o r e  t h e  t r i a l ,  t h e  t e n a n t  h a s  p a i d  a l l

a r r e a r s  o f  r e n t  u n l e s s  t h e r e  i s  a  h i s t o r y  o f  c o n t i n u e d  d e -

19
f a u l t  o n  h i s  p a r t .  ^

W h e r e  t h e  r e n t  h a s  h e e n  i n  a r r e a r  f o r  o n e  m o n t h  a f t e r  

i t  i s  d u e ,  i t  i s  s u b m i t t e d  t h a t  u n l e s s  s p e c i a l  c i r c u m s t a n c e s  

e x i s t ,  i t  w i l l  h e  u n r e a s o n a b l e  t o  r e f u s e  t h e  l a n d l o r d  p o s 

s e s s i o n .  T h e  C o u r t  w i l l  n o t  h e  d e b a r r e d  f r o m  m a k i n g  t h e  o r 

d e r  b y  t h e  f a c t  t h a t  t h e  l a n d l o r d  h a s  o n  p a s t  o c c a s i o n s  a l 

l o w e d  p a y m e n t s  m o r e  t h a n  o n e  m o n t h  a f t e r  t h e  d a t e  i t  s h o u l d  

h a v e  b e e n  p a i d  u n l e s s ,  o f  c o u r s e ,  t h e r e  a r e  s p e c i a l  f a c t s

w h i c h  w i l l  w a r r a n t  a n  i n f e r r e n c e  t h a t  t h e  a g r e e m e n t  b e t w e e n

17t h e  p a r t i e s  h a s  b e e n  v a r i e d .  B u t  a  t e n a n t  c a n n o t  b e

1 6 .  R e n t  O r d i n a n c e ,  S e c o n d  S c h e d u l e ,  p a r a .  ( a ) .
1 7 .  B i r d  v .  H i l d a g e  ( 1 9 U 8 )  1  K . B . 9 1 ,  C . A .  I t  w i l l  b e  t o  

t h e - l a n d l o r d * s  a d v a n t a g e  t o  s t i p u l a t e  e x p r e s s l y  t h a t  
r e n t  i s  p a y a b l e  i n  a d v a n c e  a n d ,  t h e r e f o r e ,  d u e  o n  t h e  
f i r s t  d a y  o f  e a c h  m o n t h ,  q u a r t e r ,  o r  y e a r .  I f  n o t  p a i d  
b y  e n d  o f  t h e  m o n t h  t h e n  h e  c o u l d  b r i n g  a n  a c t i o n  a t  
o n c e  w h e r e a s  i f  r e n t  i s  d u e  a t  t h e  e n d  o f  t h e  m o n t h ,  
q u a r t e r  o r  y e a r  h e  m u s t  w a i t  f o r  o n e  f u r t h e r  m o n t h  t o  
e x p i r e  b e f o r e  b r i n g i n g  h i s  a c t i o n .



580a.

18 .  c f .  Moubarak v .  E g n a k u r u  (1956) 1 W . A . L . I
1 9 .  M o u b a r a k  v .  ^ g n a k u n , p e r  W i n d s o r - A u b r e y ;  

71 F e l l o w  V195l) 2 K.B. 858, O.a .

.88
B e l l e n t y
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e j e c t e d  f o r  a r r e a r s  o f  r e n t  o w e d  toy h i s  p r e d e c e s s o r  i n

20r e s p e c t  o f  t h e  p r e m i s e s *

3*  B r e a c h  o f  E x p r e s s  C o v e n a n t *

T h e  C o u r t  m a y  m a k e  a n  o r d e r  f o r  p o s s e s s i o n  i f  11 t h e

t e n a n t  h a s  t o e e n  g u i l t y  o f  t h e  t o r e a c h  o f  a n  e x p r e s s  c o v e n a n t

o r  a g r e e m e n t  o f  t h e  t e n a n c y . ” '*'

T h e  c o v e n a n t  o r  a g r e e m e n t  t o r o k e n  m u s t  toe e x p r e s s l y

p r o h i b i t e d  toy t h e  t e n a n c y :  i t  i s  n o t  s u f f i c i e n t  t h a t  i t

i s  i m p l i e d  toy l a w  o r  a r o s e  u n d e r  t h e  O r d i n a n c e *  T h i s  i s

s o m e w h a t  u n s a t i s f a c t o r y  f r o m  t h e  l a n d l o r d ’ s  p o i n t  o f  v i e w

t o e c a u s e  a l t h o u g h  a  t o r e a c h  o f  s o m e  i m p l i e d  o b l i g a t i o n s  ( s u c h

a s  d e n i a l  o f  t h e  l a n d l o r d ’ s  t i t l e )  i s  a  g r o u n d  f o r  e j e c t i n g

t h e  t e n a n t  u n d e r  t h e  g e n e r a l  l a w  o r  n a t i v e  l a w  a n d  c u s t o m ,

t h e  s t a t u t o r y  r e q u i r e m e n t  m a k e s  i t  i m p e r a t i v e  t h a t  t h e

l a n d l o r d  m u s t  h a v e  e x p r e s s l y  f o r b i d d e n  t h e  t o r e a c h  i f  h e

i s  t o  r e l y  o n  i t  a s  a  g r o u n d  f o r  s e e k i n g  p o s s e s s i o n  f r o m
2

a  t e n a n t  a f t e r  t h e  e x p i r a t i o n  o f  t h e  t e r m  g r a n t e d *  T h e  

p r o v i s i o n  i n  t h e  E n g l i s h  R e n t  A c t s  i s  d i f f e r e n t ;  u n d e r  

t h o s e  A c t s  t h e  o b l i g a t i o n  t o r o k e n  m ay  a r i s e  e i t h e r  u n d e r  

t h e  o r i g i n a l  c o n t r a c t u a l  t e n a n c y  o r  u n d e r  t h e  R e n t  A c t s

2 0 .  c f .  T j c k n e r  y «  C l i f t o n  ( 1 9 2 9 )  1  ^ * B * 2 0 7 *
1 *  R e n t  O r d i n a n c e ,  S e c o n d  S c h e d u l e ,  p a r a ,  ( a )
2*  ^ t  s e e m s  t h a t  a  t o r e a c h  o f  a n  i m p l i e d  o b l i g a t i o n

( e g .  d e n i a l  o f  t h e  l e s s o r  t i t l e ) ,  i f  c o m m i t t e d  d u r i n g  
t h e  t e r m ,  c o u l d  c o n s t i t u t e  a  g r o u n d  f o r  f o r f e i t u r e  

o f  t h e  l e a s e  t o u t  c a n n o t  a f f o r d  a  g r o u n d  f o r  r e c o v e r y  
o f  p o s s e s s i o n .



*
and may be exp ress or im plied*

I n  N i g e r i a ,  a s  i n  E n g l a n d ,  t h e  a g r e e m e n t  b r o k e n  m u s t  

a r i s e  o u t  o f  t h e  t e n a n c y :  i t  m u s t  b e  o n e  r u n n i n g  w i t h

t h e  l a n d  a n d  n o t  m e r e l y  a  p e r s o n a l  c o v e n a n t T h u s  i f  

t h e r e  i s  a n  e x p r e s s  a g r e e m e n t  t h a t  t h e  t e n a n t  i s  t o  u s e  

t h e  p r e m i s e s  a s  a  p r i v a t e  r e s i d e n c e  h e  w i l l  b e  l i a b l e  u n 

d e r  t h i s  h e a d  i f  h e  h a s  b e e n  t a k i n g  i n  p a y i n g  g u e s t s ^  b u t  

n o t  i f  h e  t u r n s  a  l a r g e  r o o m  i n  t h e  h o u s e  i n t o  a  p l a c e  

w h e r e  h e  c o u l d  i n v i t e  h i s  f a m i l y  a n d  h i s  o r  t h e i r  f r i e n d s  

t o  w o r s h i p  a l t h o u g h  s u c h  u s e r  m a y  a m o u n t  t o  n u i s a n c e ,  a  

s e p a r a t e  g r o u n d  f o r  e j e c t m e n t .

I f  a  c o n t r a c t u a l  t e n a n c y  i s  s t i l l  i n  e x i s t e n c e ,  a n  

a c c e p t a n c e  o f  r e n t  b y  t h e  l a n d l o r d  a f t e r  t h e  d a t e  i t  i s

d u e  w i l l  a m o u n t  t o  a  w a i v e r  o f  h i s  r i g h t  t o  e n f o r c e  t h e  

7b r e a c h  b u t  a s  t h e  b r e a c h  i s  o f  a  r e c u r r i n g  n a t u r e  t h e  

w a i v e r  w i l l  c e a s e  w h e n  t h e  l a n d l o r d  g i v e s  n o t i c e  t o  e n 

f o r c e  t h e  c o v e n a n t  a n d  r e f u s e s  t o  a c c e p t  f u r t h e r  r e n t . ^

T h e  l e a s e  m a y  t h e n  b e  f o r f e i t e d  o n  a c c o u n t  o f  s u c h  s u b 

s e q u e n t  b r e a c h  b u t  t h e  t e n a n t  i s  s t i l l  e n t i t l e d  t o  r e 

m a i n  i n  o c c u p a t i o n  u n t i l  a n  o r d e r  f o r  p o s s e s s i o n  i s  o b 

t a i n e d  u n d e r  t h e  R e c o v e r y  O r d i n a n c e .  I f  t h e  c o n t r a c t u a l

3 *  S e e  1 9 3 8  A c t ,  1 s t  S c h e d u l e ,  p a r a  ( a ) .
k* R . M . R .  H o u s i n g  S o c i e t y .  I » t d .  v .  C o m b s  ( 1 9 5 1 ) 1  A . E #f i . l 6 ,  

C . A .
5 .  T e n d l e r  v .  S p r o u l e  (19^+ 7) 1  A « E . R .  1 9 3 3 *
6 .  C h a i r m a n ,  v .  B e l l o  R a i i  ( 1 9 3 9 )  1 5  ̂ . L . R . 2 6 .
7*  P e t e r  O n w a t a  v .  t*he  N i g e r  C o .  L t d . » s u p r a .



tenancy has determined before the breach occured, the 
landlord may obtain possession under this paragraph, sub
ject to the discretion of the Court on the reasonableness 
of the Order.®

T h e  l i a b i l i t y  o f  a  t e n a n t  f o r  b r e a c h e s  o f  c o v e n a n t s  

( o t h e r  t h a n  t h o s e  r e l a t i n g  t o  r e n t )  c o m m i t t e d  b y  h i s  p r e 

d e c e s s o r  i s  u n c e r t a i n :  i t  s e e m s  t h a t  t h e  l a n d l o r d  c o u l d

o b t a i n  a n  o r d e r  f o r  p o s s e s s i o n  a g a i n s t  t h e  o r i g i n a l  t e n a n t

9  1 0a n d  h i s  a s s i g n e e  ^  b u t  n o t  a g a i n s t  a  l a w f u l  u n d e r - t e n a n t .

I t  i s  s u b m i t t e d  t h a t  w h e r e  t h e  b r e a c h  c o m m i t t e d  b y  t h e  h e a d  

- t e n a n t  i s  o f  a  c o n t i n u i n g  n a t u r e  ( s u c h  a s  c o v e n a n t  t o  r e 

p a i r ) ,  t h e  l a n d l o r d  c o u l d  b a s e  a n  a c t i o n  f o r  r e c o v e r y  o f  

p o s s e s s i o n  f r o m  t h e  u n d e r - t e n a n t  o n  t h e  c o n t i n u o u s  b r e a c h  

w h i c h  h a s  n o t  b e e n  r e m e d i e d . ^

U .  N o t i c e  t o  q u i t  g i v e n  b y  t h e  t e n a n t .

A n  o r d e r  f o r  p o s s e s s i o n  c o u l d  b e  m a d e  w h e r e

11 t h e  t e n a n t  h a s  g i v e n  n o t i c e  t o  q u i t  i n  c o n 
s e q u e n c e  w h e r e o f  t h e  l a n d l o r d  h a s  c o n t r a c t e d  
t o  s e l l  o r  l e t  t h e  p r e m i s e s  o r  h a s  t a k e n  s u c h  
o t h e r  s t e p s  a s  a  r e s u l t  o f  w h i c h  h e  w o u l d  
b e  s e r i o u s l y  p r e j u d i c e d  i f  h e  c o u l d  n o t  o b t a i n  
p o s s e s s i o n . 11 1 2 .

9* c f .  O a k  P r o p e r t y  C o .  v .  C h a p m a n  C l9 U 7 )  K . B . 8 8 6 ;  T i d e -  
wa.y I n v e s t m e n t  ^ d  P r o p e r t y  ^ o i d i n g s  v .  W e l l w o o d  ( 1 9 5 2 )

Ch- 7 9 1 - w i \9* XKSX c f .  C h a p m a n  v .  ^ u g h e s  l l 9 2 3 )  1 2 9  I* « T . 2 2 3 *
1 0 .  Am os B r o s .  & C o .  B t d .  y ,  B r i t i s h  W e s t  A f r i c a n  C o r p o r a t i o n  

L t d .  ( 1 9 5 2 )  l i |  W . A . t . A  2 2 0 .
1 1 .  ^ i c k n e r  v .  C l i f t o n  C1 9 2 9 ) 1  & . B . 2 0 7 *  S e e  A l s o  L l o y d  & 

M o n t g o m e r i e ,  R e n t  C o n t r o l . 2 n d  e d i t i o n ,  p * 1 5 7 «
1 2 .  R e n t  0 r ^ i n a n c e ,  S econd  S c h e d u l e ,  p a r a .  ( c ) .



T o  c o m e  w i t h i n  t h i s  p a r a g r a p h  a  t e n a n t  m u s t  h a v e  a c t u a l l y  

g i v e n  a  n o t i c e  w h i c h  i s  v a l i d  i n  l a w  t o  d e t e r m i n e  t h e  

t e n a n c y ;  m e r e l y  g i v i n g  u p  p o s s e s s i o n  w i t h o u t  n o t i c e  a n d

13r e t u r n i n g  t h e  k e y  t o  t h e  l a n d l o r d  w i l l  n o t  h e  s u f f i c i e n t  

t h o u g h  i t  c o u l d  a m o u n t  t o  a b a n d o n m e n t  o f  t h e  p r e m i s e s *

T h e  n o t i c e  g i v e n  b y  a  t e n a n t  w i l l  b e  c o n s t r u e d  

t e c h n i c a l l y :  i t  w i l l  n o t  i n c l u d e  a n  a g r e e m e n t  b e t w e e n

t h e  l a n d l o r d  a n d  t h e  t e n a n t  f o r  t h e  t e n a n t  t o  g i v e  u p  

p o s s e s s i o n  n o r  a  l e t t e r  a s k i n g  t h e  t e n a n t  t o  f u l f i l  t h a t
"i i

p r o m i s e  b e c a u s e  t h e  e s s e n t i a l  c h a r a c t e r i s t i c  o f  a  n o 

t i c e  t o  q u i t  i s  t o  p u t  a n  e n d . t o  t h e  t e n a n c y  r e g a r d l e s s  o f

1 5t h e  l a n d l o r d ' s  w i s h e s *

A n  u n d e r t a k i n g  g i v e n  b y  a  t e n a n t  t o  d e l i v e r  p o s s e s s i o n

o f  t h e  p r e m i s e s  o n  a  p a r t i c u l a r  d a t e  m ay*  a c c o r d i n g  t o

t h e  c o n s t r u c t i o n  a n d  s p e c i a l  c i r c u m s t a n c e s ,  a m o u n t  t o  a

16n o t i c e  t o  q u i t *

I f  t h e  l a n d l o r d  b r i n g s  a n  a c t i o n  u n d e r  t h i s  p a r a 

g r a p h ,  i t  w i l l  n o t  b e  s u f f i c i e n t  i f  h e  p r o v e s  t h a t  t h e  

t e n a n t  h a s  g i v e n  a  v a l i d  n o t i c e  t o  q u i t ;  i t  m u s t  a l s o  b e  

e s t a b l i s h e d  t h a t  a s  a  c o n s e q u e n c e  o f  t h e  t e n a n t ' s  n o t i c e  

t h e  l a n d l o r d  c o n t r a c t e d  t o  s e l l  o r  l e t  t h e  p r e m i s e s  o r

1 3 *  c f .  S t a n d i n g f o r d  v *  ^ r u c e  ( 1 9 2 6 ) 1  ^ * B .  i j .6 6 ,  D .C *  
l l u  O l a o y e  v *  M a n d i l a s  & A n o r * \ 19k9)  1 9  ^ . L . E * 5 7 «
1 5 * c f *  De V r i e s  v ,  S p a r k s  1 1 9 2 7 )  1 3 7  L . ^ *  i | 4 l *  B * c *
1 6 .  c f .  G i l b e r t  v*  J o r d a n  ( 1 9 2 0 )  W .^ * 3 0 9 «



t h a t  h e  h a s  t a k e n  s o m e  o t h e r  s t e p s  a s  a  r e s u l t  o f  w h i c h

h e  w o u l d  b e  s r i o u s l y  p r e j u d i c e d  i f  h e  c o u l d  n o t  o b t a i n

possession. If the contract of sale or lease is not for
v a c a n t  p o s s e s s i o n  o r  i f  i t  i s  m a d e  s u b j e c t  t o  t h e  t e n a n t

m o v i n g  o u t ,  t h e n  t h e  l a n d l o r d  w o u l d  n o t  b e  " s e r i o u s l y

p r e j u d i c e d ” f o r  h e  w i l l  n o t  b e  l i a b l e  u n d e r  t h e  c o n t r a c t

i f  t h e  t e n a n t  f a i l s  t o  l e a v e . ^

I f  a  s u b - t e n a n t  i s  l a w f u l l y  i n  o c c u p a t i o n ,  a  d e c r e e

f o r  p o s s e s s i o n  b a s e d  o n  t h e  h e a d - t e n a n t ’ s  n o t i c e  t o  q u i t

lf i
w i l l  n o t  a f f e c t  t h e  s u b - t e n a n t .  O n  t h e  o t h e r  h a n d  a  

s u b - t e n a n t  c a n n o t  g i v e  a  v a l i d  n o t i c e  t o  q u i t  t o  t h e  

h e a d - l a n d l o r d  b e c a u s e  a l t h o u g h  h e  i s  d e e m d d  t o  b e  h i s  

t e n a n t  t h e  n o t i c e  g i v e n  m u s t  b e  v a l i d  a t  c o m m o n  l a w  b u t  

u n d e r  t h e  com m on l a w  a  s u b - t e n a n t  c a n n o t  d e t e r m i n e  t h e  

h e a d - t e n a n c y .  f u r t h e r ,  i t  i s  s u b m i t t e d  t h a t  a  h e a d - t e n a n t  

c a n n o t  t a k e  a d v a n t a g e  o f  a  n o t i c e  t o  q u i t  s e r v e d  b y  h i s  

u n d e r - t e n a n t  t o  t h e  h e a d - l e s s o r  t o  r e c o v e r  p o s s e s s i o n  f r o m  

t h e  u n d e r - t e n a n t  u n d e r  t h i s  p a r a g r a p h .

5 .  R e q u i r e d  f o r  a n y  p u r p o s e  i n  t h e  p u b l i c  i n t e r e s t .

T h e  c o u r t  m a y  m a k e  a n  O r d e r  f o r  p o s s e s s i o n  i f  11 t h e

p r e m i s e s  a r e  r e a s o n a b l y  r e q u i r e d  f o r  a n y  p u r p o s e  w h i c h  i s

1 9i n  t h e  p u b l i c  i n t e r e s t 11.

17* c f .  Hunft v. ^liss (1919) 89 L.J.K.B.74; G r e e n - P r i c e  v.
W ebb ( 1 9 1 9 )  8 9  h . J . K . B .  2 1 6 .

1 8 .  R e n t  O r d i n a n c e ,  S . l U .
19* ibid., Second Schedule, para. (d).



T h e  u r d i n a n c e  g i v e s  n o  g u i d e  t o  w h a t  i s  m e a n t  b y  t h e

t e r m  ’’p u b l i c  i n t e r e s t ” ;  i t  i s ,  t h e r e f o r e ,  f o r  t h e  c o u r t

t o  d e c i d e  w h a t  t h e  t e r m  s h o u l d  i n c l u d e ,  ^ t  i s  s u b m i t t e d

t h a t  t h e  p h r a s e  “ p u b l i c  i n t e r e s t ” a s  u s e d  i n  t h i s n p a r a g r a p h

i s  n o t  d i f f e r e n t  f r o m  t h e  t e r m  “ p u b l i c  p u r p o s e s ” u s e d  i n

t h e  P u b l i c  I> a n d s  A c q u i s i t i o n  O r d i n a n c e #  T h i s  m e a n s  t h a t

a n  O r d e r  c o u l d  b e  m a d e  u n d e r  t h i s  p a r a g r a p h  i f  t h e  p r e m i s e s

a r e  r e q u i r e d  f o r  t h e  e x c l u s i v e  u s e  o f  t h e  G o v e r n m e n t ,  o r

f o r  t h e  u s e  o f  t h e  g e n e r a l  p u b l i c ,  o r  i n  c o n n e c t i o n  w i t h

20
s a n i t a r y  i m p r o v e m e n t s  o f  a n y  k i n d #

I t  c a n n o t  b e  s a i d ,  h o w e v e r ,  t h a t  p r e m i s e s  a r e  r e q u i r e d
p u r p o s e

f o r  a  p u r p o s e  w h i c h  i s  i n  t h e  p u b l i c  i n t e r e s t  i f  t h e  s o l e /  

i s ^ t o  l e a s e  i t  t o  a  c o m m e r i c a l  c o m p a n y  w h i c h  w i l l  i m p r o v e  

i t  s u b s t a n t i a l l y  b y  e r e c t i n g  i m p r e s s i v e  h o u s e s  o r  o t h e r  

s t r u c t u r e s  c o n n e c t e d  m a i n l y  w i t h  t h e  b u s i n e s s  o f  t h e  c o r n -

s e e k i n g  p o s s e s s i o n  o n  t h e  g r o u n d  t h a t  t h e y  w a n t e d  t o  p u l l  

d o w n  t h e  e x i s t i n g  h o u s e  a n d  e r e c t  a  f o u r - s t o r e y  b u i l d i n g  

o n  t h e  s i t e #  T h e  t r i a l  M a g a i s t r a t e  h e l d  t h e  v i e w  t h a t  

p u t t i n g  u p  s u c h  a  b u i l d i n g  o n  t h e  l a n d  w h i c h  w a s  o n e  o f  

t h e  i m p o r t a n t  c o m m e r c i a l  s i t e s  i n  L a g o s  w o u l d  c e r t a i n l y  

20# S e e  G . H . L .  F r i d m a n  i n  (1953) 31.C om . B a r  R e v .  537
a n d  P # S .  A t i y a h  i n  tl958J 21 138.

i  ^ a s t e r n  P r o v i n c e s  v #  O n o n y e  & O r s #

1p a n y .
2

I n  Q l a o y e  v #  M a n d i l a s  & a n o r # ,  t h e  l a n d l o r d s  w e r e
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e n h a n c e  t h e  b e a u t y  o f  t h e  t o w n  a n d  t h a t  i t  w a s  t o  t h e

p u b l i c  i n t e r e s t *  O n  a p p e a l  t o  t h e  S u p r e m e  C o u r t ,  A m es

J *  s a i d  t h a t  -

" t o  r e q u i r e  p r e m i s e s  t o  c o n s t r u c t  a  c o m m e r c i a l  
b u i l d i n g ,  h o w e v e r  b i g  a n d  h o w e y e r  b e a u t i f u l ,  

v e r y  o b v i o u s l y  n o t  * a  p u r p o s e  w h i c h  i s  i n  
t h e  p u b l i c  i n t e r e s t '  w i t h i n  t h e  m e a n i n g  o f  t h a t  
p h r a s e  a s  u s e d  i n  i t e m  ( d )  o f  t h e  S e c o n  S c h e d u l e *  ^

T h e  l e a r n e d  J u d g e ,  t h e r e f o r e ,  d i s m i s s e d  t h e  l a n d l o r d ’ s  

c l a i m *

¥ i t h  g r e a t  r e s p e c t ,  t h i s  i s  a  w e l c o m e  d e c i s i o n *  A n y  

p a r t i c u l a r  p u r p o s e  w h i c h  i s  c o n s i d e r e d  t o  b e  i n  t h e  p u b l i c  

i n t e r e s t  m u s t  n o t  b e  v a g u e  a n d  t h e  w a y  i n  w h i c h  i t  i s  i n  

t h e  p u b l i c  i n t e r e s t  m u s t  b e  c a p a b l e  o f  p r o o f I t  a p p e a r s  

t h a t  t h e  p u r p o s e s  w h i c h  a r e  r e g a r d e d  a s  c h a r i t a b l e  i n  

E n g l i s h  l a w  w i l l  c o m e  w i t h i n  t h e  p h r a s e  ’’p u b l i c  i n t e r e s t " *

O n  t h i s  p r i n c i p l e  i f  t h e  r e a s o n  f o r  s e e k i n g  r e c o v e r y  o f  

p o s s e s s i o n  i s  t o  u s e  t h e  p r e m i s e s  f o r  a d v a n o s ' iE h t  o f  e d u c a 

t i o n  o r  r e l i g i o n  o r  t h e  p r o m o t i o n  o f  p u b l i c  h e a l t h ,  o r  t h e  

e r e c t i o n  o f  a  p u b l i c  h a l l s  f o r  e n t e r t a i n m e n t  o r  m e e t i n g ,  

t h e  c o u r t  m a y  d e c r e e  p o s s e s s i o n  u n d e r  t h i s  p a r a g r a p h .

M i e t h e r  t h e  p u r p o s e  i s  c h a r i t a b l e  o r  n o t  w i l l  n o t  b e  c o n -  

c l i s i v e  i n  d e t e r m i n i n g  w h a t  i s  i n  t h e  p u b l i c  i n t e r e s t :

3«  a t  p . 6 0 *
i+* c f .  G i l m o u r  v *  ^ o a t e s  ( l 9 k 9 )  A * C .  1 ^2 6 .
5* E o r  t h e  p o s i t i o n  i n  E n g l i s h  l a w  s e e  S n e l l ,  P r i n c i p l e s  

o f  E q u i t y , 2 5 i h  e d .  p p .  1 3 7 - 1 6 2 ,  e s p *  p p *  1 1 4 -0 -142 ; S c o t t  
o n  T r u s t ,  2 n d  e d *  V 0 l #I V ,  p p . 2 6 9 2 - 2 6 9 5  a n d  t h e  a u t h o 
r i t i e s  c i t e d  t h e r e i n *



a s  l o n g  a s  t h e  c o u r t  i s  s a t i s f i e d  t h a t  t h e  r e a s o n  f o r  

s e e k i n g  p o s s e s s i o n  i s  t o  u s e  t h e  p r e m i s e s  f o r  s o m e t h i n g  

w h i c h  w i l l  h e  o f  b e n e f i t  t o  t h e  p u b l i c ,  t h e  l a n d l o r d  c o u l d  

s u c c e e d  e v e n  i f  t h e  o b j e c t  i s  n o t  c h a r i t a b l e *

6 .  N u i s  a n c e , a n n o y a n c e  * i l l e g a l  u s e *  W a s t e ,  N e g l e c t  a n d

D e f a u l t *

A n  o r d e r  f o r  p o s s e s s i o n  c o u l d  b e  m a d e  i f  t h e  t e n a n t  

o r  a n y  p e r s o n  r e s i d i n g  o r  l o d g i n g  w i t h  h i m  o r  b e i n g  h i s  

s u b - t e n a n t  -

( i )  h a s  b e e n  g u i l t y  o f  c o n d u c t  w h i c h  i s  a  n u i s a n c e  o r  

a n n o y a n c e  t o  a d j o i n i n g  o c c u p i e r ,  o r  i f  t h e  p r e m i s e s  

h a s  b e e n  u s e d  a s  a  b r o t h e l ,  o r

( i i )  t h e  t e n a n t  o r  s u c h  o t h e r  p e r s o n  h a s  b e e n  c o n v i c t e d  

o f  u s i n g  t h e  p r e m i s e s  o r  a l l o w i n g  i t  t o  b e  u s e d  f o r  

a n  i l l e g a l  p u r p o s e ,  o r

( i i i )  i f  " t h e  c o n d i t i o n  o f  t h e  p r e m i s e s  h a s  d e t e r i o r a t e d  

o w i n g  t o  a c t s  o f  w a s t e  b y ,  o r  t h e  n e g l e c t  o r  d e f a u l t  

o f  t h e  t e n a n t  o r  a n y  s u c h  pe r s o n ,  a n d  w h e r e  s u c h  

p e r s o n  i s  a  t e n a n t  o r  a  l o d g e r ,  t h a t  t h e  t e n a n t  h a s  

n o t  t a k e n  s u c h  s t e p s  a s  h e  o u g h t  r e a s o n a b l y  t o  h a v e
g

t a k e n  f o r  t h e  r e m o v a l  o f  s u c h  s u b - t e n a n t  o r  l o d g e r * "

( i )  N u i s a n c e > A n n o y a n c e * T h e  w o r d s  " n u i s a n c e "  a n d  " a n n o y a n c e ?

6 .  R e n t  O r d i n a n c e ,  S e c o n d  S c h e d u l e ,  p a r a *  ( e ) .
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are not d efin ed  by the O rdinance• -̂ t seems th a t "nuisance!!

sh o u ld  b e g iv e n  i t s  m eaning a t  common la w , th a t  i s ,  an un

a u th o r iz e d  a c t  w hich  w i l l  a b r id g e  o r  d im in is h  s e r io u s l y  and  

m a t e r ia l ly  th e  o rd in a n ry  com fort o f  e x i s t e n c e  t o  r e a so n a b le

peop le.*^  T h is  d oes n o t n e c e s s a r i l y  in c lu d e  an a c t  made a
8n u is a n c e  by s t a t u t e  i f  th e  a c t  w ould n o t be a n u isa n c e  a t  

9common la w .

"Annoyance” i s  w id er  i n  m eaning and in c lu d e s  w h a tev er  

r e a so n a b ly  t r o u b le s  th e  mind o f  an o rd in a r y  s e n s i b l e  p erson^  

The two words w ould  in c lu d e  su ch  th in g s  as c r e a t in g  

e x c e s s iv e  n o ise ,m a k in g  o f  d u st  o r  c a u s in g  n o x io u s  fum es o r  

s m e l l * ^

The u se  o f  th e  p r e m ise s  as a t o f c h e l  coveEd  by t h i s

p aragrap h  means u s in g  i t  " fo r  p u rp o ses  o f  p r o s t i t u t io n "
12

a s  d e f i n e d  i n  t h e  C r i m i n a l  C o d e ;  i t  i s  n o t  n e c e s s a r y ,

7 .  c f .  K n i g h t  B r u c e ,  V . C .  i n  W a l t e r  v .  S e l f e  ( 1 8 5 1 )  k  ^ e  
G .  & S m . 3 1 5  a t  p p . 3 2 1 - 3 2 5 >  a n d  G o d d a r d ,  C #J # i n  
H o w a r d  v .  W a l k e r  (19*4-7) 2  A . E . R .  1 9 7  a t  p . 1 9 9  c i t i n g  
w i t h  a p p r o v a l  t h e d e f i n i t i o n  i n  W i n f i e l d ,  T e x t b o o k  o n  
T h e  Bgw o f  T o r t . 3fe& e d . ,  p . i + 2 6 .  S e e  a l s o  P o l l o c k ,
L aw  o f  T o r t s .  1 5 t h  e d . ,  p . 3 0 8 .

8 .  S u c h  a s  o v e r - c r o w l i n g  o r  f a i l u r e  t o  p r o v i d e  a d e q u a t e  
s a n i t a r y  c o n v e n i e n c e  u n d e r  S . 7  ( b )  a n d  ( l )  o f  t h e  
B u b l i c  H e a l t h  O r d i n a n c e ,  n o w  C a p . 1 6 5  o r  1 9 5 8 .

9 .  c f .  T i m m i s  v .  P e a r s o n  (193*4-) L . J .  f t ' . C . C . R .  1 1 5 *
1 0 .  T o d - H e a t h l y  v T  "B en h a  m (188*4-) *4-0 C h . D . 8 0  a t  p * 9 5 >  C . A .
1 1 .  C h a p m a n  v .  % g h e s  (1 9 * 3 3 )  , 3 9  T . - ^ . R .  2 6 0  p . 2 6 1 ,  p e r  S l a t e r  

J .  a n d  S p e n c e r  v .  S i l v a  (19*4-2) S . A . s . R .  2 1 3  ( A u s t r a l i a )  
a t  p p . 2 1 9 , 2 2 0 ,  p e r  Ma y o ,  J .

1 2 .  S . l  ( l ) .



h o w e v e r ,  t h a t  a  c o n v i c t i o n  m u s t  h e  p r o v e d  i f  t h e  l a n d l o r d  

c o u l d  e s t a b l i s h  t h e  f a c t  a l i u n d e .  R e g u l a r  p r i v a t e  i m 

m o r a l i t y  w h i c h  c a n n o t  a m o u n t  t o  u s i n g  t h e  p r e m i s e s  a s  a  

b r o t h e l  m a y  n e v e r t h e l e s s  a m o u n t  t o  n u i s a n c e  o r  a n n o y a n c e *  

i f  i t  i s  s u c h  a s  t o  o f f e n d  t h e  f e e l i n g s  o f  n e i g h b o u r s * ^  

S i m i l a r l y ,  p e r s i s t e n t  r u d e n e s s  o f  t h e  t e n a n t  t o  h i s

n e i g h b o u r s  o r  t h e i r  v i s i t o r s ^  ,  o r  s y s t e m a t i c  l o u d  a b u s e

1 5o f  t h e  l a n d l o r d  a n d  p r o b a b l y  u n c o n t r o l l e d  g o s s i p  m a y  

a m o u n t  t o  n u i s a n c e  o r  a n n o y a n c e  w h i c h  w i l l  e n t i t l e  t h e  C o u r t  

t o  m a k e  a n  o r d e r  a g a i n s t  t h e  t e n a n t .

I n  o r d e r  t o  b e  a f f e c t e d  b y  t h e  h u i s a n c e  o r  a n n o y a n c e

o f  t h e  t e n a n t  t h e  p r e m i s e s  o f  t h e  a d j o i n i n g  o c c u p i e r s  s h o u l d  

b e  c o n t i g u o u s  w i t h  o r  n e a r  e n o u g h  t o  t h a t  o c c u p i e d  b y  t h e  

t e n a n t

I n  e v e r y  c a s e  i t  i s  f o r  t h e  C o u r t  t o  d e c i d e  w h e t h e r  

a n  a c t  i s  a  n u i s a n c e  o r  a n n o y a n c e ,  j u d g i n g  f r o m  t h e  p a r t i 

c u l a r  c i r c u m s t a n c e s  a n d  t h e  a v a i l a b l e  e v i d e n c e " ^  f o r  w h a t

m a y  b e  a  n u i s a n c e  i n  T i n u b u  S q u a r e  m a y  n o t  b e  a  n u i s a n c e  i n  

1 7t h e  O y i n g b o .  1

1 3 .  c f .  B e n t o n  v .  C h a p m a n  ( 1 9 5 3 )  C . L . Y .  3 0 9 9 .  
l l + .  S h i n e  v .  F r e e d m a n  ^ 1 9 2 6 ?  E . G . D .  3 7 6 .
1 5 *  A d a m s o n  v .  E r a s e r  ( l 9 W i )  6 1  S h .  C t .  R e p .  1 3 2 ,  t h e  t e n a n t

c a l l i n g  h i s  l a n d l o r d  " t h i e f ,  l i a r ,  m u r d e r e r ,  w h o re * * .
1 6 .  c f .  M e t r o p o l i t a n  R y .  L a n d  C o r p .  v .  B u r f i t  ( i 9 6 0 )

7  C . L . 2 8 2 ,  C . C .
1 7 .  S e e  ^ o l l o c k ,  C . ^ .  i n  B a m f o r d  v .  Turifejfc  ( 1 8 6 2 )  3  B 4  S  

6 6  a t  p p *  7 9>  S O .
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( i i )  C o n v i c t i o n  f o r  i l l e g a l  u s e ,  i f  t h e  l a n d l o r d ’ s  c l a i m

i s  " b a s e d  o n  i l l e g a l  u s e  o f  t h e  p r e m i s e s  a c t u a l  c o n v i c t i o n

18
m u s t  "be p r o v e d .  A n y  i l l e g a l  a c t  w h i c h  t h e  t e n a n t  d i d

19o n  t h e  p r e m i s e s  w o u l d  c o m e  u n d e r  t h i s  h e a d  ^  h u t  i t  i s  n o t

n e c e s s a r y  t h a t  t h e  o f f e n c e  w a s  c o m m i t t e d  o n  t h e  p r e m i s e s .

I f  i t  i s  e s t a b l i s h e d  t h a t  t h e  t e n a n t  t o o k  a d v a n t a g e  o f  h i s

20
o c c u p y i n g  t h e  p r e m i s e s  t o  c o m m i t  t h e  o f f e n c e ,  a n  o r d e r  

f o r  h i s  e j e c t m e n t  c o u l d  h e  m a d e  n o t w i t h s t a n d i n g  t h a t  o n l y  

o n e  s i n g l e  a c t  w a s  p ro v e d " * " ,  h u t  t h e  m a k i n g  o f  t h e  o r d e r  

i s  a l w a y s  s u b j e c t  t o  t h e  q u e s t i o n  o f  r e a s o n a b l e n e s s *

( i i i )  W a s t e .  N e g l e c t *  D e f a u l t .  W h e r e  a  l a n d l o r d  i s  s e e k i n g  

p o s s e s s i o n  o n  t h e  g o u n d  o f  w a s t e ,  n e g l e c t  o f  d e f a u l t  o f  

t h e  t e n a n t  h e  m u s t  p r o v e  t h a t  t h e  p r e m i s e s  h a s  d e t e r i o 

r a t e d :  a n  a m e l i o r a t i n g  w a s t e  o r  a n y  s t r u c t u r a l  a l t e r a 

t i o n  w h i c h  h a s  n o t  d i m i n i s h e d  t h e  v a l u e  o f  t h e  p r o p e r t y  

w i l l  n o t  s u p p o r t  t h e  l a n d l o r d ’ s  c l a i m  f o r  p o s s e s s i o n  u n 

d e r  t h i s  h e a d .  I f  a n  e x p r e s s  p r o h i b i t i o n  a g a i n s t  s t r u c 

t u r a l  a l t e r a t i o n  i s  b r o k e n  b y  t h e  t e n a n t  i m p r o v i n g  t h e  

v a l u e  o f  t h e  p r e m i s e s  t h i s  m ay  p r o v i d e  a  t e c h n i c a l  g r o u n d  

f o r  c l a i m i n g  p o s s e s s i o n  u n d e r  p a r a g r a p h  ( b )  a b o v e  b u t  i t

1 8 .  F r e d e r i c k  P . h a t t s  & C o* L t d .  v .  G-. ( l 9 5 0 )  1  T . L . R .
859"> C '.A .  B u t  i f  n o  c o n v i c t i o n  i s  p r o v e d  t h e  a c t  
m a y  n e v e r t h e l e s s  a m o u n t  t o  n u i s a n c e  o r  a n n o y a n c e .

1 9 .  A .  & B Y .  C .  ( 1 9 3 0 )  S . L . J .  ( S h .  C t . )  3 0 ;  H o d s o n  v .
J o n e s  1 1 9 5 1 )  vY.N. 1 2 7 »  O . A .  h a v i n g  u n l a w f u l  c a r n a l  
k n o w l e d g e  o f  y o u n g  g i r l s  o n  t h e  p r e m i s e s .

2 0 .  c f .  B a n k s ,  L . J .  i n  S c h n e i d e r  & S o n s  v .  A b r a h a m s  ( 1 9 2 5 )
1  K . B .

1 .  H u d s o n  v .  J o n e s ,  s u p r a *



w o u l d  n o t  a m o u n t  t o  w a s t e ,  n e g l e c t  o r  d e f a u l t  a n d  n o r m a l 

l y  t h e  c o u r t  w o u l d  c o n s i d e r  i t  u n r e a s o n a b l e  t o  m a k e  a n  

o r d e r  f o r  p o s s e s s i o n  i n  c a s e  o f  s u c h  a  t e c h n i c a l  b r e a c h .

I t  i s  s u b m i t t e d  t h a t  w h e r e  a  t e n a n t  h a s  b r o k e n  a n  

i m p l i e d  o b l i g a t i o n  o f  t h e  t e n a n c y  ( e . g .  t h e  o b l i g a t i o n  t o  

u s e  t h e  p r e m i s e s  i n  a  t e n a n t  l i k e  m a n n e r )  a n d  t h e  b r e a c h  

r e s u l t s  i n  a  d e t e r i o r a t i o n  o f  t h e  p r e m i s e s ,  t h e  l a n d l o r d  

c o u l d  c l a i m  p o s s e s s i o n  u n d e r  t h i s  h e a d  a l t h o u g h  h e  c o u l d  

n & t i h a y e -  c l  a i m e d  u n d e r  p a r a g r a p h  ( b ) .  t h e r e f o r e  e v e n  i f  

t h e r e  w a s  n o  e x p r e s s  c o v e n a n t  f o r  t h e  t e n a n t  t o  k e e p  t h e  

p r e m i s e s  i n  r e p a i r ,  o r  i f  s u c h  a  c o v e n a n t  e x i s t s  b u t  a b 

s o l v e s  h i m  f r o m  l i a b i l i t y  f o r  11 f a i r  w e a r  a n d  t e a r 11, h e  

w i l l  n e v e r t h e l e s s  b e  l i a b l e  u n d e r  t h i s  h e a d  i f  h e  n e g l e c t e d  

t o  d o  h i s  d u t y  a s  a  r e a s o n a b l e  t e n a n t  o r  d e f a u l t e d :  : i n  

r e m e d y i n g  t h e  f a i r  w e a r  a n d  t e a r  s o  t h a t  t h e y  w o u l d  n o t

r e s u l t  i n  c o n s e q u e n t i a l  d a m a g e s  t o  t h e  p r e m i s e s  n o t  d u e
2

t o  f a i r  w e a r  a n d  t e a r .

I f  t h e  w a s t e ,  n e g l e c t  o r  d e f a u l t  w a s  c a u s e d  b y  a  s u b 

t e n a n t  o r  a  l o d g e r ,  t h e  h e a d - t e n a n t  w i l l  s t i l l  b e  l i a b l e  

i f  h e  d i d  n o t  t a k e  r e a s o n a b l e  s t e p s  t o  r e m o v e  t h e  o f f e n d e r .  

M e r e  t h r e a t  o f  l e g a l  p r o c e e d i n g s  a g a i n s t  s u c h  o f f e n d e r  

w o u l d  n o t  b e  s u f f i c i e n t  s t e p s  o n  t h e  t e n a n t ’ s  p a r t  b u t  h e  

w o u l d  b e  e x c u s e d  i f  t h e  r e s u l t  o f  a  l e g a l  a c t i o n  w o u l d  b e

2 .  c f .  R e g i s  P r o p e r t y  c o .  v .  D u d l e y  ( 1 9 5 9 )  A . O .  3 7 0 .



3
g e n u i n e l y  d o u b t f u l " a l  t h o u g h  h e  w o u l d  h e  l i a b l e  w h e r e  t h e  

s u b - t e n a n t  c o u l d  h a v e  h a d  n o  d e f e n c e # ^ *

W h e r e  a n  o r d e r  i s  m a d e  a g a i n s t  t h e  h e a d - t e n a n t  a s  a  

r e s u l t  o f  t h e  s u b - t e n a n t ! s  d e f a u l t ,  t h e  s u b - t e n a n t  w i l l  b e  

a f f e c t e d  b y  t h e  o r d e r  u n d e r  t h e  p r o v i s o  t o  S . i l ^  o f  t h e  

R e n t  O r d i n a n c e  •

7*  O v e r - c r o w d i n g #

T h e  c o u r t  m a y  m a k e  a n  o r d e r  a g a i n s t  t h e  t e n a n t  i f  

11 t h e  p r e m i s e s  a r e  s o  o v e r - c r o w d e d  a s  t o  b e  d a n g e r o u s  o r
5

i n j u r i o u s  t o  t h e  h e a l t h  o f  t h e  i n m a t e s ’* • W h e r e  p o s s e s 

s i o n  i s  s o u g h t  o n  t h i s  g r o u n d ,  t h e  c o u r t  m u s t  b e  s a t i s f i e d  

t h a t  t h e  o v e r - c r o w d i n g  c o u l d  h a v e  b e e n  a b a t e d  b y  t h e  r e 

m o v a l  o f  a n y  l o d g e r  o r  s u b - t e n a n t  ( n o t  b e i n g  a  p a r e n t  o r  

c h i l d  o f  t h e  t e n a n t )  whom  i t  w o u l d ,  h a v i n g  r e g a r d  t o  a l l  

t h e  c i r c u m s t a n c e s  o f  t h e  c a s e ,  i n c l u d i n g  t h e  q u e s t i o n  

w h e t h e r  o t h e r  a c c o m m o d a t i o n  i s  a v a i l a b l e  f o r  h i m ,  h a v e  

b e e n  r e a s o n a b l e  t o  r e m o v e #  I n  s u c h  a  c a s e  i t  m u s t  b e  

e s t a b l i s h e d  t h a t  t h e  t e n a n t  h a s  n o t  t a k e n  s u c h  s t e p s  a s  h e

o u g h t  r e a s o n a b l y  t o  h a v e  t e a k a n  f o r  r e m o v a l  o f  t h e  u n d e r -
c

t e n a n t  o r  l o d g e r #

3 •  B e r t o n  v #  A l l i a n c e  E c o n o m i c  I n v e s t m e n t  Co# ( 1 9 2 2 )
A . u . 370 . ,

2+. A t k i n  v .  Ko s e  ( 1 9 2 5 )  1 Ch. 5 2 2 .
5 .  R e n t  O r d i n a n c e ,  S e c o n d  S c h e d u l e ,  p a r a .  ( f ) .
6 .  i b i d .  p a r a .  ( f ) .



T h e  p r o v i s i o n  o f  t h e  N i g e r i a n  u r d i n a n c e  i n  t h i s  m a t 

t e r  i s  q u i t e  d i f f e r e n t  f r o m  t h a t  o f  t h e  E n g l i s h  A c t s *

U n d e r  t h e  E n g l i s h  S t a t u t e  a  t e n a n t  o f  o v e r - c r o w d e d  p r e 

m i s e s  c a n n o t  c l a i m  t h e  p r o t e c t i o n  o f  t h e  R e n t  A c t s  a s  t o  r e  

c o v e r y  o f  p o s s e s s i o n ^  a l t h o u g h ,  p e r h a p s ,  h e  m i g h t  "be p r o -
g

t e c t e d  w i t h  r e g a r d  t o  r e n t *  I n  N i g e r i a  s u c h  a  t e n a n t  

i s  s t i l l  p r o t e c t e d  u n l e s s  t h e  ^ o u r t  t h i n k s  i t  r e a s o n a b l e  

t o  m a k e  a n  O r d e r  a g a i n s t  h i m .  I ' h i s  N i g e r i a n  p r o v i s i o n  

i s  t o  b e  p r e f e r r e d  t o  t h a t  o f  t h e  E n g l i s h  A c t s  b e c a u s e  

i t  i s  c e r t a i n  t h a t  i n  N i g e r i a ,  o n  g e n e r a l  p r i n c i p l e s ,  t h e  

C o u r t  w i l l  n o t  m a k e  a n  O r d e r  f o r  p o s s e s s i o n  m f  t h e  o v e r -  

- c r o w d i n g  i s  d e l i b e r a t e l y  c a u s e d  b y  t h e  l a n d l o r d  h i m s e l f  

w h e r e a s  i n  E n g l a n d  a  l a n d l o r d  c o u l d  r i s k  c r i m i n a l  p r o 

s e c u t i o n  b u t  s t i l l  d e l i b e r a t e l y  o v e r - c r o w d  h i s  p r e m i s e s  i n  

o r d e r  t o  p r e v e n t  t h e  o p e r a t i o n  o f  t h e  R e n t  A c t  g i v i n g  t h e
Q

t e n a n t s  a n y  p r o t e c t i o n  a g a i n s t  h i s  r e c o v e r y  o f  p o s s e s s i o n *

7* H o u s i n g  A c t ,  1 9 5 7 *  s * 8 l4 - ( l )  r e p l a c i n g  H o u s i n g  A c t ,  1 9 3 6 ,  
s * 6 5  ( l ) *  ^ h e  o v e r - c r o w d i n g  m u s t  b e  s u c h  t h a t  t h e  t e 
n a n t  i s  r e n d e r e d  g u i l t y  o f  a n  o f f e n c e ;  h e  w i l l  n o t  b e  
g u i l t y  i f  t h e  o v e r - c r o w d i n g  i s  d u e  t o  i n c r e a s e  i n  t h e  
n u m b e r  o r  a g e s  o f  h i s  c h i l d r e n  a n d  t h e  l o c a l  a u t h o r i t y  
c a n n o t  p r o v i d e  h i m  a l t e r n a t i v e  a c c o m m o d a t i o n ,  p r o v i d e d  
t h a t  t h e  t e n a n t  d i d  n o t  r e f u s e  t o  d i s p l a c e  a  l o d g e r  o r  
s u b - t e n a n t  t o  a v o i d  t h e  e v e r - c r o w d i n g :  H o u s i n g  A c t ,
1 9 5 7 ,  S . 7 8  ( 3 ) ,  r e p l a c i n g  H . A . 1 9 3 6 ,  S . 5 9  ( 3 ) .

8 .  c f *  M e g a r r y ,  R e n t  A c h , 9 t h  e d *  p . 9 7 *
9* I f  t h e  t e n a n t  i n  E n g l a n d  i s  p r o t e c t e d  a g a i n s t  r e n t  t h e  

l a n d l o r d  w i l l  n o t  o b v i o u s l y  t a k e  s u c h  r i s k  s i n c e  h e  
c a n n o t  o b t a i n  a n y  f i n a n c i a l  a d v a n t a g e  b y  o v e r - c r o w d i n g  t h e  
p r e m i s e s .  D f ,  h o w e v e r ,  t h e  R e n t  A c t s  a r e  e n t i r e l y  e x 
c l u d e d  b e c a u s e  o f  t h e  o v e r - c r o w d i n g  t h e n  t h e r e  m i g h t  b e  
s o m e  p r a c t i c a l  i n d u c e m e n t  f o r  h i m  t o  p u t  i n  t o o  m a n y  
t e n a n t s ,  c h a r g i n g  t h e m  w h a t e v e r  h e  l i k e d ,  e v e n  t h o u g h  
h e  r u n s  t h e  r i s k  o f  c r i m i n a l  p r o s e c u t i o n .



8 .  Abatem ent N o t ic e *

A n o t h e r  g r o u n d  o n  w h i c h  a  l a n d l o r d  m i g h t  o b t a i n  

a n  o r d e r  f o r  p o s s e s s i o n  i s  t h a t  " t h e  p r e m i s e s  a r e  t h e  

s u b j e c t  o f  a n  a b a t e m e n t  o r  s i m i l a r  n o t i c e  i s s u e d  b y  a  

p u b l i c  a u t h o r i t y ^  a n d  c o m p l i a n c e  w i t h  t h e  t e r m s  o f  s u c h
11

n o t i c e  i s  o n l y  p o s s i b l e  t h r o u g h  t h e  e j e c t m e n t  o f  t h e  t e n a n t .  

T h e  C o u r t  i s  e m p o w e r e d  t o  i m p o s e  a  c o n d i t i o n  f o r  t h e  r e 

t u r n  o f  t h e  t e n a n t  w h e n  t h e  a b a t e m e n t  n o t i c e  h a s  b e e n  

c o m p l i e d  v / i t h . ^
a

T h e  a b a t e m e n t  n o t i c e  m u s t  b e / v a l i d  o n e  i f  t h e  l a n d l o r d  

i s  t o  r e l y  o n  i t  a s  a  g r o u n d  f o r  s e e k i n g  p o s s e s s i o n .  

C o m p l i a n c e  w i t h  i t  m u s t  m e a n  t h a t  t h e  t e n a n t  c a n n o t  

r e a s o n a b l y  r e m a i n  o n  t h e  p r e m i s e s .  I f  i t  i s  o f  s u c h  a  

n a t u r e  t h e n  t h e  C o u r t  m a y  m a k e  a n  O r d e r  n o t w i t h s t a n d i n g  

t h a t  t h e  t e n a n t  i s  w i l l i n g  t o  r e m a i n  o n  t h e  p r e m i s e s  a n d  

g i v e  t h e  l a n d l o r d  a l l  f a c i l i t i e s  f o r  c o m p l y i n g  w i t h  t h e  

n o t i c e .

T h e  m e r e  f a c t  t h a t  a n  a b a t e m e n t  n o t i c e  h a s  b e e n  

s e r v e d  o n  t h e  l a n d l o r d  b y  a  p u b l i c  a u t h o r i t y  d o e s  n o t  e n -

1 0 .  T h e  Or & i n a n c e  g i v e s  n o  d e f i n i t i o n  o f  " p u b l i c  a u t h o r i t y "  
b u t  i t  s h o u l d  n o r m a l l y  m e a n  a  b o d y  o f  p e r s o n s  a u t h o 
r i z e d  b y  s t a t u t e  t o  c a r r y  o n  c e r t a i n  d u t i e s  i n  t h e  
p u b l i c  i n t e r e s t  w h e t h e r  t h e  b o d y  m a k e s  a n y  p r o f i t  o r  
n o t ;  c f .  P e t e r s o n ,  J .  i n  M e t r o p o l i t a n  W a t e r  B o a r d  v .  
B e n t  o n  ( 1 9 2 1 )  1  C h .  2 9 9  a t  p .  3 0 5  a n d  b a r k e r ,  J .  i n
L i t t l e w o o d  v .  G e o r g e  W im pe.y  & C o .  L t d  ( 1 9 5 3 )  1  A . E . R .  
5 8 3 ,"  a t  p i  5 8 6 - 7 *  C o n s e q u e n t l y ,  t h e  v a r i o u s  l o c a l  a u t h o  
r i t i e s ,  t h e  N i g e r i a  B r o a d c a s t i n g  C o r p o r a t i o n ,  t h e  P o r t s  
A u t h o r i t y ,  e t c .  a r e  a l l  p u b l i c  a u t h o r i t i e s .

1 1 #  R e n t  O r d i n a n c e ,  S e c o n d  S c h e d u l e ,  p a r a  ( g ) .



t i t l e  h i m  t o  e j e c t  t h e  t e n a n t  s  o r  t o  p r o c e e d  t o  c o m p l y  

w i t h  t h e  n o t i c e  w h i l e  t h e  t e n a n t s  a r e  s t i l l  o n  t h e  p r e 

m i s e s *  T h e  l a n d l o r d  m u s t  o b t a i n  a n  o r d e r  o f  t h e  C o u r t  t o  

e v i c t  t h e m  a l t h o u g h  t h e  p u b l i c  a u t h o r i t y  i t s e l f  a c t i n g  

i n  t h e  g e n e r a l  p u b l i c  i n t e r e s t  f o r  t h e  p r o t e c t i o n  o f  l i f e  

a n d  h e a l t h  w o u l d  b e  im m u n e  f r o m  l i a b i l i t y  i f  i t  t a k e s  a n y  

s t e p s  t o  r e m o v e  t h e  d a n g e r o u s  b u i l d i n g  o c c u p i e d  b y  t h e  

t e n a n t

1 2  TI n  O g u s a n y a  & a n o r .  v «  A r a b  B r o t h e r s  L t d * ,  t h e  l*a g 0 s  

T o w n  C o u n c i l  g a v e  a  S t a t u t o r y  n o t i c e  r e q u i r i n g  t h e  l a n d 

l o r d s  t o  p u l l  d o w n  a  b u i l d i n g  a t  1+ T i n u b u  S t r e e t ,  L a g o s ,  

b e c a u s e  i t  w a s  i n  a  d a n g e r o u s  s t a t e *  A s i m i l a r  n o t i c e  

w a s  p o s t e d  o n  t h e  p r e m i s e s  b y  t h e  C o u n c i l  w h e n  t h e  t e n a n t s  

r e f u s e d  t o  a c c e p t  s e r v i c e *  O n  t h e i r  r e f u s i n g  t o  l e a v e ,  

t h e  l a n d l o r d s  r e m o v e d  t h e  r o o f  a n d  t h e n  d e m o l i s h e d  t h e  

w a l l s .  T k e  t e n a n t s  s u e d  f o r  t r e s p a s s .  G r e g g ,  j # d i s 

m i s s e d  t h e i r  c l a i m  h o l d i n g ,  i n  e f f e c t ,  t h a t  t h e  l a n d l o r d s  

a c t e d  l a w f u l l y  i n  e v i c t i n g  t h e  t e n a n t s  f o r  t h e  p u r p o s e ,  o r  

i n  t h e  c o u r s e  o f  d e m o l i s h i n g  t h e  p r e m i s e s  u n d e r  t h e  a b a t e 

m e n t  n o t i c e .  T h e  t e n a n t s  a p p e a l e d .

B e f o r e  t h e  W . A . C . A .  t h e i r  m a i n  a r g u m e n t  b a s e d  o n  t h e  

R e n t  O r d i n a n c e  S e c t i o n s  1 2 ,  1 3  ( l )  ( a )  a n d  p a r a g r a p h  ( g )  

o f  t h e  S e c o n d  S c h e d u l e  w a s  t h a t  t h e  s e c t i o n s  a r e  t o  b e  r e a d

1 2 .  O g u s a n y a  & a n o r .  v .  A r a b  B r o s .  L t d .  ( 1 9 5 2 )  11+ V / . A . C . A . ,  
1 0 7  a t  p .  1 0 8 ,  p e r  G0 u s s e y ,  J . A .
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t o g e t h e r  w i t h  t h e  1 o w n s h i p  u r d i n a n c e  a n d  t h a t  t h e  l a n d l o r d  

c o u l d  n o t  a c t  u p o n  t h e  a b a t e m e n t  n o t i c e  t o  e v i c t  t h e m  w i t h 

o u t  s e e k i n g  t h e  i n t e r p o s i t i o n  o f  t h e  C 0u r t  t o  o r d e r  t h a t  

p o s s e s s i o n  b e  d e l i v e r e d  u p  t o  e n a b l e  t h e  l a n d l o r d  t o  c o m p l y  

w i t h  t h e  n o t i c e .  T h e  W . A . C . A .  a c c e p t e d  t h i s  a r g u m e n t .  

C o u s s e y ,  J . A .  d e l i v e r i n g  t h e  j u d g m e n t  o f  t h e  C o u r t  s a i d ,  

i n t e r  a l i a .

” 1 t h i n k  t h e  Gr a i n a n C e  e n j o i n s ,  I  w o u l d  s a y  
a l m o s t  e x p r e s s l y  e n j o i n s ,  a  l a n d l o r d  t o  a p 
p l y  f o r  a n d  o b t a i n  a n  O r d e r  o f  t h e  C o u r t  
u p o n  t h e  n o t i c e  o f  a b a t e m e n t ,  a s  w e l l  f o r  h i s  
o w n  p r o t e c t i o n  a s  f o r  t h e  s a f e g u a r d  o f  t h e  
t e n a n t ’ s  r i g h t s  • • • • •  I n  my o p i n i o n ,  t h e r e 
f o r e ,  t h e  a b o v e  p r o v i s i o n s  o f  t h e  I n c r e a s e  o f  
R e n t  ( R e s t r i c t i o n ) O r d i n a n c e  a r e  n o t  s w e p t  a w a y  
b y  a  T o w n  C o u n c i l  n o t i c e  o f  a b a t e m e n t ;  t h e  
d e f e n d a n t s  d o  n o t  a t t r a c t  a n y  i m m u n i t y  b y  v i r 
t u e  o f  t h e  n o t i c e ,  a n d  t h e r e  w a s  a  t r e s p a s s  
b y  t h e  d e f e n d a n t s  i n  e v i c t i n g  t h e  p l a i n t i f f s  
w i t h o u t  a n  O r d e r  o f  t h e  C o u r t . ”  1 3

W i t h  r e s p e c t ,  t h i s  i s  a  c o r r e c t  c o n c l u s i o n ,  ^ t  

m i g h t  b e  a d d e d  t h a t  i f  t h e  c o n t r a c t u a l  t e n a n c y  i s  s t i l l  

s u b s i s t i n g  t h e  l a n d l o r d  m u s t  i n c l u d e  i n  h i s  p r a y e r  a  r e 

q u e s t  t o  d e t e r m i n e  t h e  t e n a n c y  i f  t h i s  i s  n e c e s s a r y .

T h e  p r o v i s i o n ;  o f  t h e  N i g e r i a n  S t a t u t e  i s ,  a g a i n ,  

d i f f e r e n t  f r o m  t h a t  o f  t h e  E n g l i s h  e n a c t m e n t  i n  t h i s  r e s p e c t  

b e c a u s e  u n d e r  t h e  E n g l i s h  R e n t  A c t s  a n  o w n e r  o f  p r e m i s e s  

i n  r e s p e c t  o f  w h i c h  a  c l o s i n g  o r d e r  h a s  b e e n  m a d e  u n d e r  t h e  

H o u s i n g  A c t ,  1 9 5 7 * ^  n iay  o b t a i n  p o s s e s s i o n  w i t h o u t  c o m p l y 

i n g  w i t h  t h e  r e q u i r e m e n t s  o f  t h e  R e n t  A c t s .

1 3 .  a t  l i +  W . A . C . A . ,  a t  p . 1 0 9 .  

l l w  S . 1 8 8  ( 1 ) .



9# S u b s t a n t i a l  R e p a i r s #

An Order fo r  p o s s e s s io n  cou ld  be made where "the

p r e m i s e s  r e q u i r e  s u b s t a n t i a l  r e p a i r s  o n  a c c o u n t  o f  w h i c h

15
i t  i s  n e c e s s a r y  f o r  t h e  t e n a n t  t o  v a c a t e  p o s s e s s i o n * 11

T h e  C o u r t  m a y ,  h o w e v e r ,  i m p o s e  a  c o n d i t i o n  f o r  t h e  r e -

15t u r n  o f  t h e  t e n a n t  w h e n  t h e  r e p a i r s  a r e  c o m p l e t e d *

T h i s  p r o v i s i o n  i s  a m b i g u o u s  a s  i t  s t a n d s  b e c a u s e  i t  

s e e m s  t h a t  w h e n e v e r  a  p r e m i s e s  r e q u i r e s  " s u b s t a n t i a l  

r e p a i r s "  t h e  l a n d l o r d  c o u l d  a p p l y  f o r  p o s s e s s i o n  w h e t h e r  

t h e  r e p a i r s  a r e  t o  b e  c a r r i e d  o u t  o r  n o t *  I t  i s  s u b m i t t e d  

t h a t  t h e  l a n d l o r d  m u s t  s h o w  t h a t  h e  i n t e n d s  t o  e f f e c t  t h e  

r e p a i r s  a n d  t h a t  h i s  s e e k i n g  p o s s e s s i o n  i s  b a s e d  o n  t h e  

f a c t  t h a t  t h e  t e n a n t  m u s t  v a c a t e  i f  t h e  r e p a i r s  a r e  t o  b e  

e f f e c t i v e l y  c a r r i e d  o u t *
16

T h e  w o r d  " s u b s  t  a n t  i a l ” m e a n s  c o n s i d e r a b l e  o r  b i g *

17T o  " r e p a i r "  m e a n s  t o  p u t  r i g h t  o r  t o  m a k e  g o o d  d e -

18
f e c t s ,  i n c l u d i n g  r e n e w a l  w h e r e  n e c e s s a r y *  R e p a i r  a l w a y s

1 5 *  R e n t  O r d i n a n c e ,  S e c o n d  S c h e d u l e ,  p a r a  ( h ) .
16* P a l s e r  v* G r i n l i n g  ( 1 9 4 8 )  1 A . E . R . l ,  UstX H*L*; A t k i n s o n  

v  * B e  1 1  i s  o n  ( 1 9 5 5 )  3  A * E * R .  3 U 0 :  p u t t i n g  i n  o f  a  n e w  
f r o n t  h e l d  n o t  s u b s t a n t f a l *

1 7 *  P o l i c e  v *  O g u l u g a  ( 1 9 5 2 )  2 0  N .L .R * i+ U ,  p e r  B a i r a m a i n ,  J*
1 8 .  c f *  I n g l i s  v *  B u t t e r y  & Co* ( 1 8 7 8 )  3  A p p * C a s * 5 5 2  a t  p .  

5 7 9 *  p e r  L o r d  B i a c k b u r n *  " E u r c o t t  v *  W a k e l y  & W h e e l e r  
\ l 9 1 l T l  K . B . 9 0 5  a t  p p * 9 2 2 *  92U * C . A .  p e r  B u c k l e y ,  L * J *  
O ’ N e i l l  v *  C o f f i n  ( 1 9 2 0 )  2 0  S . R . N . S . W .  2&J. a t  p p . 2 6 8 ,  
2 6 9 * p e r  S t r e e t *  ( A u s t r a l i a ) *  G r a h a m  v *  M a r k e t s  H o 
t e l  P t y  L t d * ( 1 9 U 3 )  8 7  C . L . R .  567 a t  p*  5 7 9  p e r  L a t h a m ,  
C . J .  ( A u s t r a l i a ) • R e  Q h u r c h  o f  S t *  J u d e  ( 1 9 5 6 )  S . A . S . R .  
U 6 ,  a t  p *  5 3  p e r  H a n n a n *  J *  ^ A u s t r a l i a ) .



i n v o l v e s  r e s t o r a t i o n  "by r en ew a l  or  r e p l a c e m e n t  o f  s u b -
1 8s i d i a r y  p a r t s  o f  a  w h o le ;  i t  i s  t h e  m a k in g  good  o f

1 9r e m e d i a b l e  d e f e c t s ,  a  p u t t i n g  r i g h t  t h a t  w h ic h  h a s  gone 
20wrong .  " R e p a i r i n g ” does  n o t  mean p r e v e n t i n g  some

f u t u r e  f a u l t^ "  b u t  a s  P e a r s o n ,  J .  s a i d  i n  a n  E n g l i s h  c a s e ,

"w ork  d oes  n o t  c e a s e  t o  be  r e p a i r  w o rk  b e 
c a u s e  i t  i s  done t o  a l a r g e  e x t e n t  i n  a n t i c i p a t i o n  
o f  f o r t h c o m i n g  d e f e c t s  o r  i n  r e c t i f i c a t i o n  o f  
m e r e ly  i n c i p i e n t  d e f e c t s ,  r a t h e r  t h a n  t h e  r e c 
t i f i c a t i o n  o f  d e f e c t s  w h ic h  h a v e  a l r e a d y  become 
s e r i o u s .  Some e l e m e n t s  o f  a n t i c i p a t i o n  i s  i n 
c l u d e d . "  2

I t  seems t h a t  i f  t h e  l a n d l o r d ’ s  r e a s o n  f o r  s e e k i n g  

p o s s e s s i o n  i s  t o  r e c o n s t r u c t  th e  p r e m i s e s ,  t h e n  h e  c a n n o t  

p r o c e e d  u n d e r  t h i s  p a r a g r a p h  b e c a u s e  fft o  r e c o n s t r u c t "  

means " t o  r e b u i l d " .  I n  d e c i d i n g  w h e t h e r  w h a t  i s  t o  b e  

done am ounts  t o  r e p a i r  o r  t o  r e c o n s t r u c t i o n  t h e  quan tum  

o f  p h y s i c a l  d e m o l i t i o n  an d  b u i l d i n g  work m us t  b e  l o o k e d  

a t  as  a  w h o le ,  j u d g i n g  t h e  d i f f e r e n c e  b e t w e e n  t h e  p r e 

m ises  a s  t h e y  a r e  and  w hat  t h e y  w i l l  b e  a f t e r  t h e  a l t e r a -  
3

t i o n s .  I n  e v e ry  c a s e  where  th e  l a n d l o r d  s e e k s  p o s s e s s i o n  

u n d e r  t h i s  h e a d  t h e  r e p a i r  must be  s u b s t a n t i a l .

1 8 .  S e e  p r e v i o u s  p a g e .
1 9 .  L o n d o n  & N .E .  R y .  C o .  v e  B e r r i m a n  ( 1 9 U6 ) A . C .  2 7 8  

a t ' tp 7 ~ 2 9 '4 » ~ p e r  L o r d  M a c M i l l a n .
2 0 .  C a d e  v .  B r i t i s h  T r a n s p o r t  C o m m i s s i o n  ( 1 9 5 8 )  2  A . E . R .

6 l 5 « a t  p .  6>98# p e r  V i s c o u n t  K i l m i u r ,  L . O .  c f .  B a y  v .  
H a r l a n d  & ^ t d . ( 1 9 5 3 )  2 A .E .R .  , 3 8 7 *  a t  p . 6 U 0  p e r  
E v e r  s h e d ,

1 .  L o n d o n  & N .E .  Ry. Cp. v .  B e r r i m a n , s u p r a ,  a t  p * 3 0 7 >  p e r  
L o r d  P o r t e r .

2 .  D a y  v .  H a r l a n d  & iJo l f  L t d . s u p r a # a t  p .  3 8 8 .
3* c f .  J o e l  v .  S w a d d l e  ( 1 9 5 7 )  1 W . L . R . 1 0 9 4 ;  B e w la .y  v .  

B r i t i s h  f f i i t a  S h o e  C o . ^ 1 9 5 9 )  ! •  W . L . R .  4 5 •



I t  i s  s u b m i t t e d  t h a t  t h e  l a n d l o r d  i s  n o t  t h e  s o l e  

j u d g e  f o r  t h e  p u r p o s e s  o f  t h i s  p a r a g r a p h . ^  T h e  C o u r t  

m u s t  b e  s a t i s f i e d  t h a t  t h e  p r e m i s e s  r e q u i r e  t h e  r e p a i r s  

c o n t e m p l a t e d  n o t  m e r e l y  t h a t  t h e  l a n d l o r d  w i s h e s  t o  c a r r y  

o u t  s o m e  r e p a i r s ,  ^ e  m u s t  s a t i s f y  t h e  C o u r t ,  t o o ,  t h a t  

t h e  w o r k  o f  r e p a i r  i s  i n t e n d e d  t o  b e  d o n e  e i t h e r  b y  h i m 

s e l f  p e r s o n a l l y ,  o r  b y  h i s  s e r v a n t s  o r  a g e n t s  o r  b y
5

b u i l d i n g  c o n t r a c t o r s .  He m u s t  p r o v e  a  s t a t e  o f  a f f a i r s  

w h i c h ,  u n d e r  n o r m a l  c i r c u m s t a n c e s ,  h e  w i l l  b e  a b l e  t o  a c 

c o m p l i s h :  i t  m u s t  b e  a  f i r m ,  s e t t l e d  i n t e n t i o n  t o  r e p a i r

- o n e  n o t  l i k e l y  t o  b e  c h a n g e d  o n c e  h e  o b t a i n e d  p o s s e s s i o n .  

F u r t h e r  t h e  l a n d l o r d  m u s t  a l s o  s a t i s f y  t h e  C o u r t  t h a t  t h e  

r e p a i r s  c a n n o t  b e  c a r r i e d  o u t  w i t h o u t  t h e  t e n a n t  b e i n g  

e j e c t e d .  I f  t h e  c o u r t  i s  s a t i s f i e d  o n  t h e s e  p o i n t s  a n d  

t h i n k s  i t  r e a s o n a b l e  t o  m a k e  t h e  O r d e r ,  t h e  t e n a n t  c a n n o t  

u p s e t  t h e  d e c i s i o n  o n  t h e  g r o u n d  t h a t  h e  w a s  w i l l i n g  t o  

g i v e  t h e  l a n d l o r d  u n s p e c i f i e d  f a c i l i t i e s  f o r  t h e  w o r k  t o  

b e  d o n e .  T h e  t e s t  i s ,  a s s u m i n g  t h e  w o r k  o f  r e p a i r  c o u l d  b e

U .  U n d e r  t h e  E n g l i s h  1*. & I 1.A #  1 9 5 U ,  S . 3 0  ( l )  ( f )  t h e  l a n d 
l o r d  i s  t h e  s a l e  a r b i t e r  o f  h i s  d e s i r e  t o  r e c o n s t r u c t  a  
p r e m i s e s :  S e e  e . g .  I r e l a n d  v .  T a y l o r  ( 1 9 ^ 8 )  2  A . E . R . i + 5 0 ;
F i s h e r  v .  T a y l o r s  F u r n i s h i n g  S t o r e s  T l 9 5 6 )  2  A . E . R . 7 6 .

5 .  c f .  C i i m o u r  C a t e r e r s  v .  S t .  B a r t h o l o m e w ’ s  H o s p i t a l  * 1 9 5 6 )  
1  Q . B .  3 8 7 .  C a f e t e r i a  ( K e i g h l e y )  v .  G a r r i s o n  ( 1 9 3 5 )
1 6 8  E . G .  6 6 8 .

6 6  F i s h e r  v .  T a y l o r s  F u r n i s h i n g  S t o r e s  f e t d .  ( 1 9 5 6 )  2  A .E .R  
7 6  a n d  A s q u i t h ,  L .  J .  i n  C u n l i f f e  v .  G o o d m a n  \ 1 9 5 0 )  2  K . B .  
2 3 7  a t  p .  2 5 3 * a p p r o v e d  i n  - B e t t y 1 s  C a f e '  v .  P h i l l i p s  F u r 
n i s h i n g  S t o r e s  ( 1 9 5 9 ) A . C .  2 0 .  o 'e e  a l s o  D e n n i n g ,  - ^ . J .  
i n  R e o h o r n  v .  B a r r y  C o r p o r a t i o n  ( 1 9 5 6 )  1  W . L . R .  8 U 5  a t  p .8U9.



done at a l l ,  could i t  in  common sense reasonably be done

as contemplated i f  the tenant had been allowed to  exercise
7his  r igh ts  as one lawfully occupying the premises.

I f  an order fo r possession i s  made, i t  w ill  not be se t

aside on appeal simply because the tenant was suspecting

the good f a i th  of the land lo rd1s app lica tion  or th a t  the

repa irs  were in  the p riva te  in te re s ts  of the landlord (as

opposed to public in te re s t )  for there is  nothing in  the

paragraph which requires tha t public in te re s t  should be a

fac to r  in  considering whether ejectment w ill  be ordered or

not so as to  enable the landlord to  proceed with the re -  
8p a irs .

10 . Required by the Landlord fo r occupation.

An order for possession could be made against a tenant 

i f  "the premises are reasonably required by the landlord 

for occupation for
( i)  himself; or

( i i )  any son or daughter of h is over eighteen years of 

age; or

7* c f .  Evershed, M.R. i n Whittingham v» Davies (1962)
1 W.t.J*. 142 at p. 1U8.

8 .  See V erity , Ag. J ,A .  in  Aschkar v. Samuah & anor.
(1957) 2 W.A.L.R. 2 6 k *  a t p. 267 (Ghana).



Q
( i i i )  h is  fa th e r  or mother#lf ■

An order w ill  not "be made on th is  ground i f  the Court 

is  s a t i s f ie d  th a t  having regard to a l l  the circumstances 

of the case, including the question whether other accom

modation i s  availab le  fo r the landlord or the tenant, 

g rea te r  hardship would he caused by making the Order than 

by refusing  i t . ^

Unlike the provision  in  the English Rent Act, a per

son who became a landlord  by purchasing the reversion could 

apply fo r possession under th is  head immediately the pur

chase is  completed.

The onus i s  on the landlord to prove th a t he is  

acting  reasonably and in  good f a i th  in  requiring  posses

sion.*^ He has to  show th a t he genuinely needs the pre

mises a t the present time and not merely th a t  he prefers

i t  to , or th a t i t  is  more convenient than, other premises
12availab le  to him. The landlord may, however, reasonably

9. Rent Ordinance, Second Schedule, para, ( l )
proviso. ij-he paragraph does not contain any r e 

s t r i c t i o n  s im ila r  to th a t  imposed by the English Act 
on a ,flandlord by purchase1' -  see 1957 Act, 6 th  Schedule, 
para . 21 -  landlord by purchase on or by Nov.7 * 1956 ;
1933 Act, 1st Schedule, para .(h ) -  landlord by purchase 
on 11 th  Ju ly , 1931.

HI. Breedy v . Khalife (1952) 20 ^.L.R. 91 , a t p .92, per de 
Camarmond, s .P . J .  c f • Epsoam Grand Strand Association 
Ltd. v. Olark (l919) 35 L .i .R . 525> C.A.

12. Aitken v. Shaw (1933) S.L.T. 21 at p.22, per Sheriff  
Blades, K.cT (Sh. C t .) .



603.

require  premises for occupation toy himself even i f  he is
13occupying other premises ^ or even where he intends to

l k
increase h is  income toy suto-letting part of the accommodation,

or where he intends to  make some repa irs  or a l te ra t io n s
15toefore moving in .

"The words freasonably requ ired 1 connote something 
more than des ire , although, a t  the same time, 
something much le ss  than a necessity  w ill  do." 16

^he Nigerian Rent Ordinance applies to  every kind of 

bu ild ing  in  which people dwell or carry on business; 

th ere fo re , i f  a landlord reasonably requires the premises 

fo r  the expansion of h is  business, i t  w il l  be wrong in  

p r in c ip le  fo r  the t r i a l  Magistrate to  dismiss his applica

tio n  merely on the ground tha t he has a l iv in g  accommoda

t io n  elsewhere, or tha t the tenant owes no re n t .  The 

landlord  i s  not required to show th a t he wants to  occupy 

the premises as h is  residence: i f  he requires the accom

modation for the expansion of h is  business i t  is  ju s t  as 

v a lid  as i f  he wanted i t  fo r occupation as h is  residence . ^  ( 

I f  the landlord is  seeking possession on the ground 

th a t the premises are required for occupation for "his

13. Neville v. Hardy (l92l) 1 Ch. k 0 9 .
III*. Sheppard v. Collins (No.2) (19U2) lr. Jur. R.55. 

Mllntos'h v. McCracken (19U9) S.^.J. (Sh.Ct.) 51 •
15. Mac Killop v. Cameron (19^-9) S.L.T. (Sh. Ct.) U9*
16. per de Comarmond in Breedy v. Khalife supra. at p. 92.
17. See Gregg, in Adebajo v. udunlami (l949) 19 N.L.R. 

55 at p.56.



fa th e r  or mother" i t  does not mean tha t the phrase "his 

fa th e r  or mother" must he construed d is junctive ly  and tha t 

the premises must he required fo r  e i th e r  hut not fo r both 

of them# I t  would be wrong to assume tha t the le g is la 

ture intended a landlord to  give sh e lte r  to one of his

parents who was alone and in  need of help and assistance but
18not to  both parents# The sub-paragraph w ill  be s a t i s 

f ied  i f  the landlord reasonably required the premises for 

occupation by h is  fa th e r  and/or mother; a f o r t i o r i # i f  

the landlord  sought possession on the ground tha t the 

premises are required fo r himself and any son or daughter 

of h is  over 18 years of age and h is  fa ther and/or mother, 

the Court may make an ^rder i f  i t  is  considered reasonable 

to do so regard less of the fac t  tha t the provisions of

paragraph ( i )  are construed both d is junc tive ly  and con- 
19junctively . ^

I t  i s  submitted th a t an adopted son or daughter w ill 

qualify  as !feon" or "daughter" of the landlord under th is  

paragraph but a stepson or a step-daughter w ill  no t. S i

m ilarly , a s tep -fa th e r  or step-mother w ill  not qualify
20as the fa ther  or mother of a landlord  although the adop

tive  parents w il l  qualify .

18. c f .  de Comarmond, S .P .J . i n Breedy v. K halife, supra.
19. Fawaz v» Nabban (l952) I k  W.A.C.A.226.
20. Judd v. 6mith (1952).



I t  i s  obvious th a t £son" or "daughter" means le g i

timate son or daughter by the law of Nigeria. Therefore 

i f  a man who married by native law and custom purports 

to marry another woman under the Marriage Ordinance during 

the subsistence of the customary union, the purported 

Ordinance marriage w ill  be invalid  and the children  can 

not be leg itim ate  under the general law. As the Ordinance 

marriage i s  void, the s ta tu s  of the ch ildren  w ill  be re 

gulated by the customary law and i f  they are legitim ate 

under th is  law (e .g . because they have been acknowledged 

by th e i r  fa th e r)  then they w il l  qualify  as "son" or 

"daughter" under the paragraph.

I f ,a g a in ,  there i s  a su b sis tin g  Ordinance marriage 

and the husband purports to  marry another woman by native 

law and custom, the customary marraige w ill  be void and 
any ch ild ren  born under i t  w ill  be illegitim ate.'* ' The 

fa th e r ,  the re fo re , cannot apply fo r possession on the

ground tha t the premises are reasonably required by any
2ch ild  of such customary union nor, i f  such a ch ild  is

1. shang v. Coleman ( i 960) J.A .L#i 6l ,  Qnwudin.joh v. Onwu-  
dinjoh (1958) 2 E.N.L.R.l.

2. I f ,  however, the fa th e r  had i l le g it im a te  ch ild ren  before 
the Ordinance marriage and recognised them as h is  
ch ildren , they w ill  qualify  as leg itim ate  ch ildren
fo r whom the premises could be required .



the landlord, can app lica tion  he made th a t the premises 

are required for the occupation of the " fa th e r55, though 

i t  could he made i f  i t  he fo r occupation of the mother.

Qpaater Hardship.

I f  the court i s  to  make an Order fo r  possession un

der the paragraph, i t  must he s a t i s f ie d  th a t greater 

hardship would not he caused by making the order than hy 

refusing i t .

The "burden of proving that it is reasonable to make

the Order is  on the landlord hut tha t of es tab lish ing

greater hardship is on the tenant.^" If there is evidence

showing hardship on hoth the landlord and the tenant, the

t r i a l  court is  the conclusive judge of where th e 'g re a te r
5hardship l i e s .

The existence of a l te rn a tiv e  accommodation is  a 

fac to r  to  he taken in to  account in  deciding the question 

of g rea ter hardship. This i s  quite d iffe ren t from the 

requirement of S .13 ( l )  (b) of the Rent Ordinance con

cerning a l te rn a tiv e  accommodation. Under th is  paragraph

3. Rent Ordinance, Second Schedule, para.(i) proviso, 
b. Breedy v. Khalife (1952) 20 H.L.R.91> at p.92, per de 

Comarmond, ^Tp 75T Adehajo v» Qdunlami (l9b-9) 19 U#L.R. 
55» at p.56, per Oregg, J. Fawaz v. Nabhan (1952) 
lb- T/.A.C.A. 226 at p.228, per Spussey, J.A.

5. cf . Holden v. Cook tl9bb).



wrongful neglect of the tenant to  accept such accommoda

t io n  ( i f  i t  is  no longer available a t the time of the t r i a l )  

is  a fa c to r  to he considered hy the t r i a l  judge. But 

( i t  is  submitted) the Court may make an order under the 

paragraph even i f  no a lte rn a tiv e  accommodation is  available  

provided i t  i s  reasonable to give the landlord possession.

On the other hand, i f  there is  a l te rn a tiv e  accommoda

t io n  the Court w ill  not be bound to  make an ^rder but 

must take a l l  the ex is tin g  fac ts  in to  account in  considering 

the question of hardship including the e f fe c t  of the re 

moval on the business of the tenant or the landlord for 

i f  the new premises looked lik e  ,fa den1' so th a t  the public 

would not unreasonably conclude tha t a strange change 

had overcome the tenant*s or the land lo rdTs circumstances 

i f  he were obliged to move in to  i t ,  then the accommodation 
w ill  not only be unsuitable but the moving of the business 

w ill  be a cause of hardship."^

The court is  bound, too, to consider hardship to a l l

those who would be affected  by granting or re fu sa l of the
8order, including wards, " re la t iv e s ,  dependants, lodgers,

qguests, and s trangers within the gates" .^  Due regard

6. Holden v. Gook. supra.
7* Fawaz v. Nabban, supra \  I lo r in  v. Fagbo (1949) 19*N.L*E. 

4 0 .
8. I lo r in  v. Fagbo» per Ames, Ag«
9* Qlorunko.ie v. hpkosu &  anor. \1953) 20 N.L.R.118, at p. 

120, per de ^omarmond, S .P .J .  obviously c i t in g  Asquith, 
L .J . in  Harte v. Frampton (1948) 1 K.B. 73# at p .78.
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w ill a lso  be given to  the s ta tu s  of the persons affec ted  

by the order and th e i r  proximity to  the landlord or the 

tenant, as the case may be."^

Since the question of hardship is  one which is  eminen

t ly  su ited  for the t r i a l  Judge to  determine, h is  findings 

w ill  not be disturbed on appeal unless no a t te n tio n  has

been paid to the question or there was no evidence of
11hardship to  support the findings.

Appeals.

I t  i s  la id  down tha t when a t r i a l  Court has decided 

the question of recovery of possession on any of the 

grounds discussed so fa r ,  then

" e ith e r  party   ............. may appeal from the
decision of the Court to  the appropriate 
court of appeal whatever may be the value 
of the subject matter in  d ispu te ."  12

Bairamain, J .  has in te rp re ted  th is  provision as 

enabling no more than one appeal from the Court of f i r s t  

in s ta n c e .^  The learned Judge said ,

10. Olorunkoje v. Rokosu & anor. (1933) 20 N.L.R.118, a t
p .120, psE &

11. Fawaz v. Rahban. supra, at p .228; Olokunko.ie v. Rokosu 
and anor. .  supra. at p .120. per de Comarmond, S.ir’.J .

12. Recovery of ^remises Ordinance, 8 *30 , I t a l i c s  mine.
13* Logios v. Custodian of Enemy Property (1949) 19 N.L.R.

34.



"Had i t  been the in ten tio n  to  enable a fu r th e r  
appeal to  the W.a .^.A from the Supreme Court’s 
decision on an appeal from a Magistrate the 
sec tion  would have gone on to say something 
l ik e  th is :  ’and e i th e r  party to an appeal from
a Magistrate to  the Supreme Court may appeal 
from the decision of the Supreme Court on the 
appeal to  W.A.C.A.’ •” 14*

With the g rea tes t  respect, th is  opinion is  questionable

because the word "court" in  section  30» (as underlined

above) construed in  the l ig h t  of the In te rp re ta t io n  Ordin- 
1 5ance  ̂ cannot mean a single  court: i t  would include a l l

courts above the t r i a l  court. Further, under the High

Court of Lagos Ordinance, S .30 ( l ) ,

"Any person aggrieved by a decision of the 
^igh Court in  any c iv i l  appeal from the 

' . Magistrate Court may appeal against such 
decision to the Federal Supreme Court in  
the same manner as i f  such appeal were from 
a decision of the High Court in  the exercise 
of i t s  o rig ina l ju r isd ic t io n ."

I t  is  submitted, the re fo re , tha t teday an appeal would 
l i e  r ig h t up to  the highest court of the realm -  tha t i s ,  

up to the Ju d ic ia l  Committee of the Frivy Council.

14* ib id . ,  a t  p*35*
13* Now Cap.89 of the Revised Laws of the Federation of 

Nigeria. 1958, S.46 (b). Formerly Cap.94 of 1948, 
S .37 (b).



CHAPTER 9 .

SUCCESSION TO THE RIGHTS OF LANDLORDS AND TENANTS.

1. General.

In  Nigeria succession to  the r ig h ts  and duties of 

landlords and tenants is  t ie d  up with the law of in h e r i 

tance of property generally , Thê  existence of th i s  law 

depends on the existence of p riva te  property and on the
v

p a tte rn  of socia l organisation  because (subject to  succes

sion  to le s se r  in te re s ts  held by individuals) as a learned 

w rite r  observed,

"Unless there i s  p riva te  property, owned and 
possessed by indiv iduals, the question o f 
inheritance hardly a r is e s .  For whereas an 
individual dies and h is  property, i f  he has 
any, has to  be disposed of in  one way or an
other, a group, such as a clan or t r ib e  or fa 
mily, does not die. Members die and are re 
placed by new members in  the common enjoyQ 
ment of the property of the group. The pro
perty i t s e l f ,  however, never changes hands or 
needs to  be disposed o f . • • • • • •  the group is
conceived of as the repository  of the r ig h t 
to  possession." la .

1. There is  s t r i c t l y  no "common enjoyment" of land held 
corporately by a group: see the term "community" pp.
73-74, supra.

la* G.D.H. c ole, "Inheritance" in the Encyclopaedia of the 
Social Sciences, 1948 ed. Vol. VIII p. 3 5 .
See also  Uhief Bassey Ephraim in  V/.A.L.C., No.1047» 
Minutes of Evidence paras. 12,628 and 12,629*



The succession laws of Nigeria are very complicated 

because they are s t i l l  p a r t ly  based on the lingering  

sense of group ownership and p a rtly  on the complete f re e 

dom of d isposition  which is  a feature  of in d iv id u a lis t ic  

notions of property c h a ra c te r is t ic  of- the English-speaking 

peoples and which competes side by side with the customary 

idea th a t  4 0  manfs wedlth is  intended to  benefit h is  child- 

ren and re la tives*  On the whole, however, the customary 

ru le s  are p rec ise , but as in  other spheres, they are sub

jec t to  changes o?/ing to the changing nature of economy 

and the p a tte rn  of so c ia l  organisations. The complication 

has not been very much resolved by the courts because the 

judges have, on occasions at le a s t ,  while paying l i p -  

service to  the c lea r  provisions of native law and custom, 

gone on in  the next b rea th  to contrad ict them by extending 
the p r in c ip le s  of European law of property or the suc

cession laws of one cosmopolitan lo c a l i ty  in  Nigeria to 

a whole t r ib e  most of whom are yet untouched by the rap id 

ly  changing socia l structure* Such ju d ic ia l  le g is la t io n  

(fo r i t  is  nothing e ls e ) ,  wherever i t  e x is ts ,  reveals an 

urgent need for co-ordinating the researches of so c ia l  

ant topo log is ts  with the enactments of the le g is la tu re  and 

the decisions of the courts as well as fo r  recording a l l  

the customary laws -  fo r the benefit  of a l l  the people of 

Nigeria*



2. Succession in  C u s t o m a r y  Lav/*

Who are e n t i t le d  to  succeed? In order to  determine

who are e n t i t le d  to succeed to righ ts  created under a

customary tenancy i t  must f i r s t  he discovered whether the

landlord or the tenant is  an individual or whether i t

comprises a corporate group* Where e i th e r  of them consists

of a group, then, as already pointed out, the question of

succession does not a r ise  at a l l  "because the r ig h ts  and

duties acquired under the grant are exercisable by the

members of the groupfbr the time being, acting  through

i t s  accredited represen ta tives, whether the represen ta tives
2be customary headmen, cliefs, Emirs or a s ta tu to ry  body*

Where the grantor or the grantee is  an individual, a 

general ru le  applicable to a l l  the tr ib e s  in  Nigeria is

2* In the Western Region, e.g*, under the Communal Rights 
(Vesting in  Trustees) Law, 1958, SS.2+* 5> 6 and 10, 
the Ijebu-Ode d i s t r i c t  (ijebu-Ode Communal Lands)'
Trust Instrument, W#R#l .N. 220 of I960, vested in  t ru s 
tees (who are persons for the time being holding cer
ta in  customary o ffices) a l l  r igh ts  in  or over land 
exercisable on behalf of the Ijebu-Ode community by 
any Chief or Chiefs or any other persons, including 
the r ig h t  to  lease and accept surrender of leases* 
Similar vesting instruments ex is t elsewhere in  the 
Region.



that su c c e ss io n  i s  traced  almost e x c lu s iv e ly  through
3 4males-^ and i t  is  the children of the deceased who are

e n t i t le d  to  succeed to  h is  r igh ts  and du ties . In  s t r i c t
5native law and custom, i t  is  generally the sons of the

3* Anderson, Islamic Law in  A frica, pp.185# 189; ^asden, 
Niger Ihos, pp. 267-8.
Bradbury, The b e n ± n  Kingdom, 1957 ,  P*77 ;  Coker, garnily 
Property, p .224.
Gunn, Peoples of the Plateau Area of Northern N igeria,
p .127-8
Gun, Peoples of the Central Area of Northern N igeria,
p .127- 8 .
H arris, lfEconomic Aspects of Life among the Ozuitem 
Ibos,?, A frica. 1943-4. Vol.V. No.14, pp .12-23; 302-334. 
Lloyd, P.C., "Some Notes on Yoruba Rules of Succession 
and Pamily Property1',  (1959), J .A.L. 7*
Meek, Land Law and Land Administration in  Nigeria and 
Cameroons, p .179*
Meek, Tribfel Studies in  Northern N igeria . V o l.l ,  1931,
p .106 .
Rowling, P lateau , p a ra .13; Green, Land Tenure in  an 
Ibo V illage. p .U .
Talbot, The Peoples of Southern N igeria , Vol I I I ,  1926, 
p.677.

4. L'.A.L.C.. Minutes of Evidence, para. 13,030.
Green, ib id . ; Lloyd, ib id ; ; Basden, ib id . : Talbot,
ib id . Oloko v. Giwa \ 19397 15 B.l .R .31; Adeseye v .
Taiwo 11956) 1 P.N.L.R. 84. Salami v. Salami (1957) W.N. 
L.R.10; Sheffi v. W jiijams (1692) R.C#J #19# Re Sapara 
(1911) Ren 605 at p .606.
See also Meek, Tribal S tudies, supra, Vol. I l l ,  p .421; 
Bennett, R.E., Nigerian Studies, 1910, p.206; Rowling, 
Ondo, para 71.
Ward-Price, Land Tenure in Yoruba Provinces, p a ra .68 ,
76; Chubb, o p .c i t . ,  paras. 92. 96 .

5. Cole, Zaria , paras. 64, 113* Appendix B ;. N iger, para. 
76 . Anderson, o p .c i t . , p. 186. -^radbury, o p .c i t . pp.
97, 152 . Meek,"T ribal Studies in Northern N igeria , V o l.l 
p .106. Omoniregun v. Sadatu (1888} ft.^7^.15* Re Hotonu 
(1392) R .0 .J .18 .



of the deceased who succeed to rights in land "because 

daughters were expected to be married out; accordingly 

women*s rights were limited to inheritance of feminine 

articles and goods*

The decision as to who are entitled to be called the 

children of the deceased should depend entirely on custo

mary law: they should include not only the issue of the

deceased under a lawful marriage but also children born 

out of wedlock if they are acknowledged by their natural 

father as his children. It is submitted that they should 

include children born under a void Christian or ordinance 

marriage because although such children may be illegiti

mate under English law or under the Ordinance, the status 
of the children in this case is determined by customary 

law under which they are legitimate. If, for example, a 
man who is validly married by native law and custom purports 

to marry under the Marriage Ordinance, the marriage is 

void but the issue will still be legitimate Since their 
father recognises them as his children by customary law.

It would be otherwise if the Ordinance marriage preceded 

the customary union.^

Unless it can be established that the grantee has

6. Cole, Zaria, para.6!}-; Anderson, op.cit. p.86;
Gunn, Plateau, p.86.

7.  Q rw u d in jo h  v .  Qnwudin.ioh (1957)  2 E . ^ . L . R . l .
Coleman v. ahang 11961) 21 N.L.R. 562, (Ghana).



only a life tenancy personal to himself alone, once a 

m a n ’s children have been determined they have a legal 

right to succeed to their father’s tenancy and a landlord 
cannot take advantage of the tenant’s death to impose new

O
condition on the children or to recover the land capri- 

qciously. Where the children are too young to be able 

to control the land effectively the elder brother of the 

deceased (or if he has no brothers the head of his fami

ly) will take over management of the property o &  their 

b e h a l f ^  but the children have a right to compel him to 

restore any property which he has misapproriated though, 

in practice, such a right is rarely exercised because of 
the social duty to keep family p a r r e l s  out of the courts, 

In some case, however, a widow acting on behalf of her 
children can resist the right of a brother or other male 

relative to take care of the land and if she could pro
duce very cogent reasons for her stand and convincing 

evidence of her ability, a customary tribunal (and, no

8. Chubb, op.cit. para.9 6 .
9. of. Cole. Zaria, Para*80.

10. Meek, Law and Authority in a Nigerian T r i b e , p.322 
Bradbury, op.cit. p.152. Such a brother must, of 
course, be a native of the place where the land in 
question is situate.

11. cf. Lloyd, P.C., lfSome Notes on Yoruba Kules of Suc
cession" in (1959) J.^.L. at p.Hj*.



doubt, the ^igh Court too) will empower her to administer 
the land an behalf of her children* The Court will not 

give her such powers merely because she asked for them or 

because she does not get on well with the brother-admini- 

strator if evidence of his mismanagement cannot be adduced 

In many cases the children of a deceased tenant oc

cupy the land corporately as family property but sometimes 

the land is partitioned and generally they inherit equal

shares though as a matter of respect, the eldest son is
12given a larger share and in all cases, choosing the

partitioned portions is by seniority in age* Partitioning

resulting from the death of a principal land-holder has
led to excessive fragmentation which the governments of

Nigeria are finding to be progressively detrimental to
l ^good land use* ^

The brothers of a deceased tenant have no customary
right of succeeding to the tenancy unless they were in

occupation of the land with their deceased b r o t h e r * ^
that,

The exclusion is due to the fact/their character was pro

bably unknown to the grantor and, therefore, if they be 

allowed to succeed, it will amount to forcing the land-

12* Green, Ibo Land Tenure* p. 12; Bradbury, The Benin 
Kingdom* p*120* Rowling, £ n d o *  para.2l.j-; Ajisafe, 
op.cit.* Chap.IV, paras 5f Ilf 23-7*

1 3 . See eg. Paily Tjmes t Thursday, 15th March, 1 9 6 2, p.l* 
llj.. Meek, Law & Authority in a Nigerian Tribe, p.322.



to accept new tenants whose behaviour may be detrimen

tal to the well-being of the community#

A  widow has no customary right to inherit the land 

held by her deceased husband either as landlord or as 

tenant but she is entitled to stay in the matrimonial 

home. Similarly, the daughters of a deceased tenant 

have a right to continue in possession of the land held

by their father until such a time as they should marry or
15die when the land would revert to the grantor.

Where a tenant married more than one wife and each 

wife had children surviving him the land occupied by the 

tenant would devolve on all the children as a corporate 
group but if it be decided to partition the land, then

1 6  Tdivision will be carried out by "houses". in general,

15* Bohannan, Tiy Farm and Settlement* p . 31#
16. In a polygamous family, the issu of each wife consti

tute a "house" (Yoruba - idi; Ibo-Mkpuke), so that in 
practice there are as many houses as there are wives 
with sons. A  house with only one son ranks equally 
(and shares equally) with a house with ten sons.
See Green, Land Tenure in an Ibo Village* p. 12; 
fowling, Ijebu, para.105. Polarin* The Laws and Cus
toms of Lgbaland* Q h a p •31•
Lloyd, "Some Notes on the Yoruba Rules of Succession" 
(1 9 5 9 ) J.A.h.7.
Lloyd, Yoruba Land L a w * 1962, pp.280-1.
Dawodu v. Danmole (1962) 1 W.L.R# 1053* B C.



if a house has no male children, it will not he entitled 

to participate in the partition of the land: the head

of the senior house will be responsible for maintaining 

the women until they marry, although, of course, they are 

entitled to reside in the buildings which they had been 

occupying before the death of the tenant. If a house b e 

comes extinct, its share of the land does not necessarily 

revert to the landlord but falls into residue to be used 

jointly by the surviving houses.

In spite of the partitioning (which is treated by the 

landlord as an internal affair of the issue of the deceased) 

the duties owed to the landlord are owed by all the houses 

as a corporate group and in the case of tribute the 

houses contribute equally irrespective of their size.
The rights of a deceased landlord who had contracted 

a polygamous union devolve on all his issues as a unit 
but those rights are exercised by the eldest son on be

half of all the houses: he receives the customary dues

which will be shared according to the number of houses 

and the exercises a general supervision over the land 
which is regarded by the deceased's children as "family



property"

A  widow cannot inherit the land held hy her deceased 
18hush and hut she has a right to stay in the matrimonial

19home ^ and to he allocated sufficient land for farming 

(if she has nonsons) or to he re married to the head

17* The term "family property" is ambiguous; it could 
connote at least three things:
(i) the land of a deceased man which the children of 

his nuclear family (i.e. a house) use together 
without partitioning;

(ii) Such land occupied or used hy the issue of a
polygamous marriage - i.e. hy children of all 
the houses of a deceased man; and

(iii) The land in which the issue, as members of a wider 
family-group to which their father belonged, 
share some interest with other agnatic relatives 
of the deceased.

18. cf. Rowling, Ijebu, para.115; °ndo, para.124(a). See 
also Qmoniregun v* Sadatu V1888) R.C.^.15. cf. with 
the native law and custom of the Gambia Protectorate 
as stated hy Miles, J. in N !,iie v. N8,iie (1956)
2 t f .A .L .R .  7 0 .

19* Qmonipegun v. Sadatu, supra. See also Basden, Niger 
lb o s , p. 2^7.
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(or any other member) of the f a m i l y . ^  If she has any

son she is maintained out of her so n ’s share of the estate

or by the guardian of the son who would either become her

guardian as well or re-marry her.

A  general rule is that if a married woman holds land

in her personal capacity, either as a landlord or a tenant,

on her death her rights in the land will pass to her 
1children, not to her husband. If, however, she died

20. It is not correct in law to sqg, as many anthropo
logists maintain, that a woman could be inherited.
I n l a w  there are at least three courses open to her:

She could choose to be remarried to the 
principal successor to the deceased (unless 
the successor be her own son) or to the 
deceased’s nearest male relative;
She could go back to her own home and get 
re-married to someone else;
She could remain as the wife of the deceased 
in the matrimonial home, maintaining herself 
and her children from any portion of the 
deceased’s estate granted to them. - 

If she adopts the first alternative her former issue 
will not become the children of the successor as Elias 
incorrectly asserts of the Ibos in his 1tLugard Lectures” • 
They will continue to be the children of the de
ceased and only those born after the new union will 
become the children of the successor, the new husband.
If she chose the second course the bride-price payable 
on her re-marriage will be a refund of that paid by 
her deceased husband. If she chose the last course 
any children born out of some casual union with other 
men will become the children of the deceased.

1. Ward-Price, Land Tenure in the Yoruba Provinces, para.99* 
Meek, Law and Authority in a Nigerian Tribe'. p.323« 
Bradbury, The ^enin -kingdom, p.47: Nwugege v. Adigwe ♦ 
(1934) 11 ^.L.4#i3h.

(ii)
(iii)



without any issue surviving her, any land she acquired

before marriage will pass to her brothers but if it was
2acquired during marriage, it will pass to her husband.

The principles of customary law stated so far are 

subject to local variations. Thus, although the general 

rule of patrilineal succession exists, there are some 

societies in which succession is matrilineal. ^or example, 

among the Verre of Adamawa Emirate matrilineal succession 

is the normal rule: a m a n ’s compound with his farm and

other property passes to the most senior of his sister’s 

sons who then becomes responsible fo r  the younger children 

of the deceased.^ Similarly the bongunda are matrilineal 

but their neighbours the Kanukuru are patrilinial . Other 
matrilineal tribes in Norther N i g e r i a  include the Igarra 

of the Benue Province ^ and the Jibu who practice matri- 

local marriage. Among the Jukun succession to property 
is matrilineal but inheritance of chieftaincy is patrili

neal because, according to them, “if a sister’s son were

2. eg. at ^na in Benin division, Bradbury, ibid., p«97*
See also Meek, ibid., p*32l+. Contrast the position 
among the matrilineal Akans of Ghana; Allott, Essays, 
p.230.

3. Meek, rihe Northern Tribes of N igeria, p.1+19*
1+. Basden, Niger Ibos, p . 267; Nadel, A  B lack Byzantium, p.32 
5* Meek, A Sudanese Kingdom, p.100.



allov/ed to succeed to the throne, lions would, invade the 

town” .^

In S astern Nigeria there exist within the patrili

neal Ihos matrilineal groups in °hafia and Ahriha in the 

Bende Division"^ and in Afikpo, Edda, Unwana, Amaseri, ani
Q

Okpoha of Afikpo division* Among the Y akO of Calabar 
Province a man's agnatic relations succeed to his land “but 

his matrilineal kinsmen enjoy definite rights over crops 

and trees growing on the land* usually a son succeeds
Qhis father in the controlling of the family ritual*

Among the predominantly patrilineal Yorubas of Wes

tern Nigeria descent may be traced in either the male or 
female lines in Ijebu or Ondo Provinces but as Howling 

said,

’’where female rights in the land did emerge their 
usual cause was the failure or threat of failure 
in the male line* In the later case a female 
enjoyed claims less on her own standing than as 
a potential mother of heirs or as trustees 
for them.” 11

6. Meek, ibid* p*37*
7* Basden, Niger Ibog* p.268; ^eek, Land Law and Land 

Administration in Nigeria* p*179*
6* Iteek* I*and Law and land Administration* p. 179*
9* Baryll E o r d e / ^ l a n d  and labour in a Cross Hiver Village

(1937) 90 Geog. Journal, p.i+5*
” ” Marriage and Family among the Yak$ of S.E

Nigeria* 19^1* m>*3* h5* 56* and 70*
10* Lloyd, P.C., Yoruba Land L a w * 19^2, pp. 33-U*
11. Howling, Ijebu* para*111* cf. paras.135 and footnote 

139 to para. 110. As the same writer explained else
where, the rights of daughters in this respect depend 
on the degree of filial relations they have maintained 
with their deceased father: Ondo* para 2 b  (b).



I n  t h e  I s l a m i c  Nmi r a t e s  o f  N o r th e rn  N i g e r i a ,  ^oslem

r u l e s  p r e v a i l  and r e c o g n iz e  th e  r i g h t  o f  a l l  c h i l d r e n  a::?.

1 1 at o  s u c c e e d  i r r e s p e c t i v e  o f  t h e i r  s e x  b u t  t h i s  o r th o d o x  

p r i n c i p l e  i s  m o d if ie d  by n a t iv e  law  and custom s o  t h a t ,  

i n  p r a c t i c e ,  o n ly  so n s  s u c c e e d  and d a u g h te r s  are  com pensa-  

t e d . 12

F u r th e r ,  a l t h o u g h  i n  g e n e r a l  a l l  so n s  s u c c e e d  t o  th e

te n a n c y  and o th e r  p r o p e r ty  o f  t h e i r  d e c e a s e d  f a t h e r ,  i n

some p l a c e s  o n ly  th e  f i r s t  son  s u c c e e d s  t o  th e  la n d .

Thus among th e  N in j_s  an£ t h e  I sh a n  o f  W estern  N ig e r ia

m ovables  p a s s  t o  a l l  s o n s  b u t  immovable p r o p e r ty  i s

i n h e r i t e d  b y  th e  s e n i o r  s o n  who m ust, h ow ever , make good

h i s  c la im  b y  b e a r in g  a g r e a t e r  p a r t  o f  h i s  f a t h e r f s  f u -
13n e r a l  e x p e n s e s .  ^ On th e  d e a th  o f  a g r a n te e  who i s

n o t  a B i n i  t h i s  same r u le  a p p l i e s  b u t a t te m p ts  t o  l i m i t

s u c c e s s i o n  o n ly  t o  th e  c h i l d r e n  b orn  t o  a man o f  B in i  w iv e s
13have b e e n  d is m is s e d  as i n q u i t a b l e .  The r u le  o f  prim o

g e n i t u r e  a p p l i e s ,  t o o ,  t o  th e  B ir o m s ^  and the Nupe ^  o f

1 1 a .T h is  p a r t l y  depends on w h eth er  t h e  s u c c e s s i o n  comes 
b e f o r e  an A l k a l i  or n o t .

1 2 .  A n d erso n , o p . c i t . , pp.185-9*
13* B radb u ry , The ^ a n in  Kingdom, p p .h 6 - 7 »  5 2 ,  77f 79-

I n  B e n in  th e  r u l e  d oes  n o t  a p p ly  i n  f u l l  t o  any h o u se  
o c c u p ie d  by th e  d e c e a se d :  B o w lin g ,  B e n in , p a r a s .  1 8 ,
22-2U .

l h -  Gunn, P e o p l e s  o f  th e  P la t e a u  Area o f  N o rth ern  N i g e r i a .
p . 8 6 .

15- Naa e l ,  o p . c i t . . p . 8 8 .



Northern Nigeria and to some Ibos ^  and Efik1^ of

Eastern Nigeria, ^he extent of application of the rule

varies: in some places if the eldest son died before

the father, the next eldest son will succeed, in other

places it is the first male issue (not the brother) of

the eldest son who would succeed. Whoever succeeds on

this principle is legally bound to look after the interests
of the dependants of the deceased.

In a few places the principle of primogeniture gives

way to ultimogeniture. Thus among1 the Martki Verre of the

.Sardauna Province, the youngest son inherits his father's
lfireal and personal property. The reason for the rule is 

that as soon as a son is old enough to marry he has to 

leave his father's compound and establish a compound and 
farm of his own but the youngest son continues to live 
with and help the father till his death when all the 
property, including the father's social position, would 
dev dire on him.

W h e n  a man dies without issue, his rights in any 

land which he might have held as landlord will pass to his

16. ^asden, ^iger ^bos, p . 267; M eek, Law and Authority 
in a Nigerian Tribe. p*320.

17* & o rde7  I) & Jones, G.I., ^he Ibo and Ibibio - Sneaking 
Peoples of South-Eastern Nigeria, pp. 75 &  76.

18. Meek, Tribal Studies in N o r t h e r n  N i g e r i a ,  Vol.l., 
p.U21.



" b r o t h e r s ,  t h e  u t e r i n e  "b ro th e r s  "being p r e f e r r e d  t o  h a l f -  

- b r o t h e r s .  Among t h e  I h o s  a l l  "b ro th e r s  g e n e r a l l y  i n 

h e r i t  s u c h  r i g h t s  j o i n t l y  h u t  i n  some p a r t s  o f  ^h o  l a n d
19t h e y  p a s s  t o  t h e  e l d e s t  b r o t h e r  o n l y .  Among t h e  

y o r u h a s  i t  i s  a n  e s t a b l i s h e d  customary r u l e  t h a t  p r o p e r 

t y  c a n n o t  p a s s  f ro m  a d e c e a s e d  b r o t h e r  t o  a  b r o t h e r  o r
20o t h e r  k in s m a n  o l d e r  t h a n  h i m s e l f .  This^a i t  i s  s a i d ,  

s h o u l d  o b v i a t e  t h e  r i s k  o f  t h e  o l d e r  b r o t h e r  u s i n g  h i s  

w i d e r  e x p e r i e n c e  t o  undo h i s  j u n i o r  r e l a t i o n  i n  o r d e r  t o  

i n h e r i t  h i s  w e a l t h .

Where a  d e c e a s e d  t e n a n t  i s  n o t  s u r v i v e d  by  any  i s s u e ,  

a b r o t h e r  who, t o  t h e  knowledge o f  t h e  l a n d l o r d  h a d  b e e n  

u s i n g  t h e  l a n d  w i t h  him c o u l d  s u c c e e d  t o  t h e  t e n a n c y .

I f  h e  h a d  n o t  b e e n  u s i n g  t h e  l a n d  w i t h  t h e  d e c e a s e d  t e n a n t ,  

i t  w i l l  t h e n  r e v e r t  t o  th e  g r a n t o r .  I n  Uromi i n  t h e  b e n j_n  

D i v i s i o n  t h e  Onogie ( i . e .  t h e  v i l l a g e  c h i e f )  w i l l  i n h e r i t  

t h e  p r o p e r t y  o f  a man who d i e s  w i t h o u t  sons.^"

(B) D i s p o s i t i v e  S u c c e s s i o n .

A l t h o u g h  g e n e r a l l y  s u c c e s s i o n  a c c o r d i n g  t o  c u s to m a r y  

law  i s  i n t e s t a t e  y e t  i n  many c a s e s  t h e  d e c e a s e d  c o u l d

19* B a s d e n ,  N i g e r  I b o s , p . 2 6 7 -8 ;  c f .  B r a d b u r y ,  The B e n i n g 
Kingdom, p . 77; and L lo y d ,  n o t e  20 ,  i n f r a .

2 0 .  L l o y d .  "Some N otes  on Y oruba  N u le s  o f  S u c c e s s i o n ” , 
(1 9 5 9 )  J . A . L . 7 .  a t  p . 19 .

1 .  B r a d b u r y ,  i b i d .



2
i n f l u e n c e  t h e  c o u r s e  o f  s u c c e s s i o n  e i t h e r  b y  m ak ing  

o u t r i g h t  g r a n t s  i n  h i s  l i f e t i m e ,  o r  b y  m a k in g  n u n c u p a t i v e  

w i l l s  ( o r  t o d a y ,  w r i t t e n  d o c u m e n ts )  r e l a t i n g  t o  h i s  p r o 

p e r t y ,  o r  e v e n  i n  some l i m i t e d  c a s e s  by  d i s i n h e r i t i n g  

a  c h i l d  who w ould  n o r m a l l y  be  e n t i t l e d  t o  s u c c e e d .  I n 

h e r i t a n c e  o f  p r o p e r t y  i n  t h i s  way may b e  t e r m e d  " d i s p o 

s i t i v e  s u c c e s s i o n " .

I f  t h e  d e c e a s e d 1 s w i s h e s  a r e  t o  b e  r e s p e c t e d  t h e y  

m us t  n o t  o f f e n d  n a t i v e  lav/ and  cu s to m  f o r  a s  t h e  I b o s  

s a y  "w h e re  a d e c e a s e d  man h a d  a r r a n g e d  f o r  t h e  d e v o l u t i o n  

o f  h i s  p r o p e r t y  t h e  l i v i n g  may u p s e t  t h e  a r r a n g e m e n t "  -  

i f  i t  c o n t r a v e n e s  th e  r u l e s  o f  c u s t o m a r y  la w  • As Gunn 

s a y s  o f  t h e  Biroms o f  N o r t h e r n  N i g e r i a ,  " t h e r e  i s  no  

s e c r e c y  • • • • •  t h e r e  a r e  no s u r p r i s e s . "  ^  VThere a l a n d l o r d  

w i s h e s  t o  d i s p o s e  o f  h i s  r i g h t s  i n  f a v o u r  o f  a  s t r a n g e r ,  

e i t h e r  d u r i n g  th e  l a n d l o r d ’ s l i f e t i m e  o r  on h i s  d e a t h ,  

t h e  t r a n s a c t i o n  must t a k e  p l a c e  o p e n l y  i n  t h e  p r e s e n c e  

o f  w i t n e s s e s .  As a t e n a n t  c a n n o t  ( i n  c u s t o m a r y  la w )  

c r e a t e  i n t e r e s t s  i n  t h e  l a n d  t h a t  h e  o c c u p i e s  i n  f a v o u r  

o f  s t r a n g e r s ,  h i s  powers o f  a f f e c t i n g  t h e  d e v o l u t i o n  o f

2 .  L lo y d ,  i b i d . , a t  p*17; A n d e r s o n ,  I s l a m i c  Law i n  A f r i c a  
p . 216;  Gunn, P e o n ie s  o f  t h e  P l a t e a u  A r e a  o f  N o r t h e r n  
N i g e r i a , p . 86 .  H o w lin g , ^ n d o , p a r a • ~2lj ; C o k e r ,  o p . c i t  
p . 220;  Meek, ^a.. and Au t h o r i t y  i n  a N i g e r i a n  T r i b e ,
p . 322 .

3* The a c t u a l  e x p r e s s i o n  i s ,  "Onye nwurp. anwy. k e c h a a  e k p e ,  
ndj. d£ ndy ekeghaa"  • 

k* Gunn, i b t t l .



th e  ten a n c y  i s  l im i t e d *  He ca n n o t  i n f l u e n c e  th e  c o u r se

o f  s u c c e s s i o n  t o  t h e  t e n a n c y  i n  s u c h  a  way t h a t  a  p e r s o n

who h a s  n o t  "been u s i n g  t h e  l a n d  w i t h  h im c a n  i n h e r i t  t h e

t e n a n c y .  He may i n d i c a t e  v/hat p o r t i o n  o f  t h e  l a n d  t h a t

e a c h  o f  h i s  c h i l d r e n  w i l l  occupy  a n d  c a n  d e c l a r e  w h ic h  o f

them  h e  h a s  d i s i n h e r i t e d .  E i s h e r s i o n  m us t  h e  due t o  some
5

g r o s s  m i s b e h a v i o u r  hy  t h e  c h i l d  c o n c e r n e d ;  m us t  t a k e  

p l a c e  o p e n l y  b e f o r e  w i t n e s s e s  a n d  t h e  c h i l d  m ust  h e  i n f o r a e  d 

o f  t h i s  w i t h i n  a r e a s o n a b l e  t im e  o f  h i s  f a t h e r ’ s p r o 

nouncem en t  s o  t h a t ,  i f  p o s s i b l e ,  r e c o n c i l i a t i o n  may b e  e f 

f e c t e d  a n d  t h e  p ro n o u n cem en t  r e v o k e d .  T h i s  i s  t h e  l i m i t  

w i t h i n  w h ic h  d i s p o s i t i v e  s u c c e s s i o n  c a n  a p p l y  t o  c u s to m a r y  

t e n a n c i e s .

The g e n e r a l  p r i n c i p l e  o f  I s l a m i c  la w  i s  t h a t  on  t h e

d e a t h  o f  a  man, h i s  p r o p e r t y  w i l l  b e

" d i v i d e d  i n t o  num erous  f r a c t i o n s ^ ,  a c c o r d i n g  
t o  e x t r e m e l y  r i g i d  r u l e s ,  so  r i g i d  a s  t o  
p r a c t i c a l l y  e x c l u d e  a l l  power  o f  t e s t a m e n t a r y  
d i s p o s i t i o n ,  and  t o  p r e v e n t  any  d i v e r s i o n  o f  
t h e  p r o p e r t y  made e v e n  w i t h  t h e  c o n s e n t  o f  t h e  
h e i r s ,  u n l e s s  t h a t  c o n s e n t  i s  g i v e n  a f t e r  t h e  
ow ner  s  d e a t h ,  when, t h e  r e a s o n  i s ,  n o t  t h a t  
t h e  t e s t a t o r  h a s  t h e  pow er  t o  d e f e a t  t h e  law  
o f  i n h e r i t a n c e ,  b u t  t h e  h e i r s ,  h a v i n g  become 
ow ners  o f  t h e  p r o p e r t y ,  c o u l d  d e a l  w i t h  i t  a s  
t h e y  l i k e d ,  and  t h e r e f o r e  r a t i f y  t h e  a c t  o f  
t h e i r  a n c e s t o r .  No Mohammedan i s  a l l o w e d  t o

5 .  e g .  p e r s i s t e n t  t h e f t ;  s e e  C h i e f  E p h ra im  i n  W . A . l .C .  
p a r a . 1 2 , 8 5 8 .

6 .  But'- s e e  t h e  ^ a n d  T enure  Law, N o .25 o f  1 9 6 2 ,  S .3 o (b J  
w h ic h  p r o h i b i t s  s u b - d i v i s i o n  w i t h o u t  t h e  p r i o r  c o n s e n t  
o f  t h e  M i n i s t e r .



make a w i l l  i n  f a v o u r  o f  any o f  h i s  h e i r s  and  
a b e q u e s t  t o  a s t r a n g e r  i s  a l l o w e d  o n l y  t o  t h e  
e x t e n t  o f  o n e - t h i r d  o f  t h e  p r o p e r t y * "  7

Under t h e  K oran  a h u s b a n d  o r  a w i f e  was made a n  h e i r ;  

f e m a l e s  and  c o g n a t e s  were empowered t o  i n h e r i t ;  p a r e n t s  

and a s c e n d a n t s  were g i v e n  s p e c i f i c  m o i e t i e s  e v e n  where  

t h e r e  were s u r v i v i n g  male a s c e n d a n t s ;  g e n e r a l l y  f e m a l e s  

were e n t i t l e d  o n ly  t o  h a l f  t h e  s h a r e  o f  m a le s  an d  e x c l u -
O

s i o n  c o u l d  be  made on g ro u n d s  o f  r e l i g i o n  b u t  s u c h  e x 

c l u s i o n  w i l l  now b e  i l l e g a l  b o t h  on t h e  g e n e r a l  p r i n c i p l e s  

o f  e q u i t y ^  and u n d e r  t h e  n a t i v e  C o u r t  L a w . ^  F yzee  ( r e f e r 

r i n g  t o  P a k i s t a n )  s a y s  t h a t  t h e  r u l e  may b e  s t a t e d  t h u s :

"Keep t h e  tx i lk  o f  t h e  p r o p e r t y  f o r  t h e  
a g n a t i c  h e i r  ( " a s a b a t " )  t h e  p e r s o n s  whose 
r i g h t s  were a lways  r e c o g n i s e d  b y  t r i b a l  
l a w ,  an d  r e s p e c t  t h e  K o ra n ic  p r o v i s i o n s  
b y  g i v i n g  s p e c i f i c  s h a r e s  o f  t h e  p e r s o n s  
m e n t io n e d  i n  t h e  K o ra n * " 11

7* P e r  Kahmood, J .  i n  Gobi rid D a y a l  v* I n a y a t u l l a h  (1 8 8 3 )
7 A l l  a t  p . 7 8 2 -3  ( I n d i a ) .

8 .  A s s a f  F y z e e ,  O u t l i n e s  o f  Mohammedan Law, 2nd e d * ,  
p p . 3 21 ,  33U.

9* See ^ a l l a m  Aba v* Kary I1. B a i k i e , S u i t  No. K /20A /19̂ 4-3 
where Ames, J." s i t t i n g  i n  t h e  i^ano Supreme C o u r t  s e t  
a s i d e  t h e  f i n d i n g s  o f  t h e  A l k a l i  C o u r t  on  t h e  g ro u n d  
t h a t  e x c l u d i n g  a C h r i s t i a n  d a u g h t e r  f ro m  i n h e r i t a n c e  
b e c a u s e  o f  h e r  r e l i g i o n  v/as c o n t r a r y  t o  n a t u r a l  j u s t i c e  
c i t e d  A n d e r s o n ,  o p . c i t * ,  p . 216,  f o o t n o t e

10 .  S. 21 ( § ) •
1 1 .  P y s e e ,  o p . c i t * , p . 338 " A s a b a t "  c o n s i s t s  o f  -

( i )  a l l  male a g n a t e s
( i i )  f o u r  s p e c i f i e d  fe m a le  a g n a t e s :  d a u g h t e r ,  s o n ' s

d a u g h t e r  how low s o e v e r ,  f u l l  s i s t e r ;  c o n s a n g u in e  
s i s t e r .



I t  may b e  s a i d  t h a t  a Moslem l a n d - h o l d e r  i n  N i g e r i a  

i s  s u b j e c t  t o  t h i s  r u l e  and  h a s  v e r y  r e s t r i c t e d  p ow ers  

o f  i n f l u e n c i n g  t h e  d e v o l u t i o n  o f  h i s  p r o p e r t y .  Land 

( o r  r a t h e r  t h e  u s e  o f  l a n d )  i s  i n h e r i t e d  by  t h o s e  e n 

t i t l e d  u n d e r  n a t i v e  lav/ and  c u s to m  b u t  c o m p e n s a t i o n  i s  

p a y a b l e  t o  t h e  p e r s o n s  m e n t io n e d  i n  t h e  K o ra n .  I t  i s  

p r o b a b l y  b e c a u s e  o f  t h i s  t h a t  c u s t o m a r y  law  h a s  t r i u m p h e d
12o v e r  I s l a m i c  law  i n  m a t t e r s  o f  l a n d  t e n u r e  an d  s u c c e s s i o n .

Among t h e  Y oruba  moslems s u c c e s s i o n  i s  g o v e r n e d  e n t i r e l y
13by  c u s to m a r y  lav/ n o t  a t  a l l  by  I s l a m i c  law  , a n d ,  t h e r e 

f o r e ,  t h e  d e c e a s e d ’ s power o f  a f f e c t i n g  t h e  c o u r s e  o f  s u c 

c e s s i o n  i s  n o t  a b r o g a t e d  by  h i s  r e l i g i o n .

( c ) A d m i n i s t r a t i o n  o f  t h e  E s t a t e .

Under  n o rm a l  c i r c u m s t a n c e s  t h e  e s t a t e  o f  t h e  d e c e a s e d  

i s  a d m i n i s t e r e d  by  h i s  e l d e s t  s o n  i f  h e  h a s  come t o  age  

b u t  w here  he i s  s t i l l  a m in o r  a d m i n i s t r a t i o n  i s  b y  t h e  

b r o t h e r  o f  t h e  d e c e a s e d ,  who i s  u s u a l l y  c h o s e n  a t  a f a 

m i ly  m e e t i n g .

Among t h e  I b o s  when a man d i e s  t h e  m os t  u r g e n t  t a s k  

i s  t o  a r r a n g e  t h e  p u b l i c  p a r t  o f  h i s  f u n e r a l  ce rem o n y  and  

f o r  h i s  b u r i a l  w h ic h  u s u a l l y  t a k e s  p l a c e  w i t h i n  t w e n t y f o u r  

h o u r s  f rom  t h e  d e a t h . ^  M ourn ing  a n d  o t h e r  p r i v a t e  f u n e r a l

1 2 .  A n d e r s o n ,  o p . c i t . » p p . l8 9 >  2 2 2 .
1 3 .  i b i d . ,  p . 223*
lk*  T h i s  i s  m a i n l y  th e  r e s p o n s i b i l i t y  o f  t h e  e l d e s t  s o n  

o r  i f  he  i s .  t o o  young ,  t h e  g u a r d i a n .



r i t e s  ta k e  th r e e  n a t i v e  weeks ( t w e lv e  d a y s ) ;  a f t e r  t h i s

p e r i o d  t h e  s e n i o r  s o n  w i l l  s t a r t  t o  a d m i n i s t e r  t h e  e s t a t e ,

p a y i n g  t h e  d e c e a s e d 1s  d e b t s  an d  r e c o v e r i n g  c l a i m s  a g a i n s t

h i s  d e b t o r s *  F u n e r a l  e x p e n s e s  a r e  c h a r g e a b l e  on  t h e  
15e s t a t e .  T r a n s f e r  o f  r i g h t s  i n  l a n d  h e l d  b y  t h e  d e c e a s e d  

w i l l  t a k e  p l a c e  a f t e r  one f a r m i n g  s e a s o n  f ro m  th e  t i m e  o f  

t h e  d e a th *

Among t h e  Y o ru b a s  t h e  p e r s o n  r e s p o n s i b l e  f o r  t h e
l 6a d m i n i s t r a t i o n ,  c a l l e d  t h e  b a b a s i n k u  , i s  n o r m a l l y  t h e  

e l d e s t  s o n ,  i f  he  i s  o f  age*  U s u a l l y  o n l y  t h o s e  i n h e r i t o r s  

who c o n t r i b u t e d  t o  t h e  f u n e r a l  o f  t h e  d e c e a s e d  c a n  s u c c e e d . ^  

As i n  I b o  l a n d ,  s o  among t h e  Y o ru b a s :  d i s t r i b u t i o n  o f  t h e

p r o p e r t y  o f  a man who m a r r i e d  many w iv e s  i s  a c c o r d i n g  t o
*1 D

t h e  " h o u s e s "  s u r v i n g  h im .

Under  t h e  ^ a l i k i  S c h o o l  o f  I s l a m i c  Law, a l t h o u g h  t h e

p e r s o n  o f  t h e  d e c e a s e d  i s  b y  no means c o n s i d e r e d  t o  be

t o t a l l y  e x t i n c t  u n t i l  h i s  d e b t s  a n d  o b l i g a t i o n s  a r e  d i s -  
19c h a r g e d ,  ^ t h e  e s t a t e  d e v o l v e s  t o  h i s  h e i r s  f ro m  t h e  moment

6

o f  d e a t h  b u t  t h e y  c a n  o n l y  d i s t r i b u t e  o r  t r a n s a c t  w i t h  i t
20a f t e r  t h e y  h a v e  p a i d  t h e  d e c e a s e d ’ s d e b t s .  F u r t h e r ,

15« Meek, Law an d  A u t h o r i t y  i n  a  N i g e r i a n  T r i b e , p . 3 2 0 .
1 6 .  L i t e r a l l y ,  f a t h e r  who b u r i e s  a  d e a d  b o d y .
17* L l o y d ,  o p . c i t . p . 1 6 .
1 8 .  B a s d e n ,  N i g e r  I b o s , p . 2 67 ;  L l o y d ,  i b i d .
19* Mahmud, Muslito Law o f  S u c c e s s i o n  an d  A d m i n i s t r a t i o n ,

P* 26 m
2 0 .  Mahmud, o p . c i t . « p .7 1 «



a l t h o u g h  t h e  K o r a n i c  s h a r e  o f  e a c h  h e i r  i s  w e l l - k n o w n ,

t h e  a c t u a l  d i v i s i o n  o f  t h e  e s t a t e  i s  d o n e  h y  t h e  Q a d i  o r

t h e  p a r t i t i o n e r  ( q a s i m ) , o r  h y  t h e  h e i r s  u n d e r  m u t u a l

a g r e e m e n t  I n  s o m e  c a s e s  a  m a n  m a y ,  i n  h i s  l i f e t i m e ,

a p p o i n t  a n  e x e c u t o r  { c a l l e d  t h e  w a s i ) w h o  m u s t  s e e  t o  h i s

p r o p e r  f u n e r a l  a n d  h u r i a l  a n d  w h o  i s  r e s p o n s i b l e  f o r

c a l l i n g  i n  t h e  a s s e t s ,  t h e  p a y m e n t  o f  d e b t s ,  a n d  t h e

2d i s t r i b u t i o n  o f  t h e  e s t a t e .  T h e  Q a d i  BAS g e n e r a l

s u p e r v i s o r y  J u r i s d i c t i o n  o v e r  t h e  e s t a t e  a n d  h a s  t h e
■3

p o w e r  t o  a p p o i n t  o r  r e m o v e  a  W a s i  ,  t o  s u b s t i t u t e  a

w a s i  f o r  o n e  a l r e a d y  a p p o i n t e d ,  f o r  e x a m p l e ,  w h e r e  t h e

p r e v i o u s  w a s i  c l a i m s  a  d e b t  a g a i n s t  t h e  e s t a t e .  He

c o u l d  a l s o  a p p o i n t  a  w a s i  f o r  a  s p e c i f i c  p u r p o s e ,  s u c h

a s  f o r  m i n o r  h e i r s ,  f o r  a b s e n t  c l a i m a n t s ,  o r  f o r  l i t i -  
h

g a t i o n .

I f  t h e  e s t a t e  i s  i n s o l v e n t ,  u n d e r  c u s t o m a r y  l a w

t h e  s u c c e s s o r s  w i l l  b e  f u l l y  l i a b l e  f o r  t h e  d e b t s  o f

t h e  d e c e a s e d .  U n d e r  M o s l e m  l a w ,  i n  s u c h  a  c a s e ,  o n l y

t h e  Q a d i  a n d  t h e  w a s i  c a n  d e a l  w i t h  i t ,  n o t  t h e  h e i r s

u n l e s s  t h e  l a t t e r  h a v e  o b t a i n e d  t h e  c o n s e n t  o f  t h e  
15

c r e d i t o r s  • I f  t h e  e s t a t e  i s  s o l v e n t  t h e  w a s i  m u s t

1 .  Mahmud, o p . c i t . , p * 7 9
2 .  M a h m u d ,  b p . c i t . , p p J U b - ,  1 5 1 *
3*  A w a s i  a p p o i n t e d  b y  t h e  Q a d i  i s  c a l l e d  q a Ti m .
k* M a h m u d ,  o p . c i t . .  p . l i j - 5 *
5 .  M a h m u d ,  o p . c i t . > p p . 1 ^ 5 ,  1 7 0 .



o b t a i n  t h e  p e r m i s s i o n  o f  a l l  a d u l t  h e i r s  t o  s e l l  a n y  p a r t

o f  i t  b e c a u s e  i n  p r i n c i p l e  e a c h  h e i r  i s  a  p e r s o n a l  r e -

6
p r e s e n t a t i v e  o f  t h e  d e c e a s e d #

T h e  o r t h o d o x  r u l e s  o f  M a l i k i  l a w  s t a t e d  a b o v e  a r e  o f  

l i m i t e d  a p p l i c a t i o n  i n  t h e  M o s l e m  a r e a s  o f  N i g e r i a  b e c a u s e  

o f  t h e  i n f l u e n c e  o f  c u s t o m a r y  l a w  b u t  i t  i s  d i f f i c u l t  t o  

s t a t e  p r e c i s e l y  t o  w h a t  e x t e n t  t h e y  a p p l y  i n  a  c e r t a i n  

a r e a  e x c e p t  t h a t  t h e y  d o  n o t  a p p l y * t  • a l l  t o  t h e  Y o r u b a  

M o s l e m s  o f  W e s t e r n  N i g e r i a *

3* J u d i c i a l  A p p l i c a t i o n  o f  C u s t o m a r y  P r i n c i p l e s  o f  S u c 

c e s s i o n *

I t  h a s  b e e n  p o i n t e d  o u t  i n  C h a p t e r  1  t h a t ,  i n  a l l  t h e  

R e g i o n s  w i t h i n  t h e  F e d e r a t i o n ,  t h e  H i g h  C o u r t  i s  e m p o w e r e d  

t o  o b s e r v e  a n d  e n f o r c e  n a t i v e  l a w  a n d  c u s t o m  w h i c h  i s  n o t  

Mr e p u g n a n t  t o  n a t u r a l  j u s t i c e ,  e q u i t y  a n d  g o o d  c o n s c i e n c e ,  

n o r  i n c o m p a t i b l e  e i t h e r  d i r e c t l y  o r  b y  n e c e s s a r y  i m p l i c a 

t i o n  w i t h  a n y  l a w  f o r  t h e  t i m e  b e i n g  i n  f o r c e " • U n d e r  t h i s  

p r o v i s i o n ,  w h i c h  h a s  r e m a i n e d  p r a c t i c a l l y  u n a l t e r e d  s i n c e  

1 8 7 6  t h e  C o u r t s  h a v e  r e g u l a r l y  a t t e m p t e d  t o  o b s e r v e  

c u s t o m a r y  p r i n c i p l e s  o f  s u c c e s s i o n  b u t  t h e  j u d i c i a l

6 .  M a h m u d ,  o p . c i t * * p p . 1 6 9 - 7 0 *

7*  The a p p l i c a t i o n  o f  th e  p r i n c i p l e  was much e a r l i e r ,  
d a t in g  a t  l e a s t  from 1843*



a p p l i c a t i o n  h a s  n o t  a l w a y s  b e e n  u n i f o r m  n o r  c o n s i s t e n t  

w i t h  s o m e  e v i d e n c e  o f  c u s t o m a r y  r u l e s  o b t a i n e d  f r o m  e x t r a -  

- l e g a l  s o u r c e s .  T h e  m a i n  r e a s o n  f o r  t h i s  d i v e r g e n c e  i s  

b e c a u s e  u n t i l  v e r y  r e c e n t l y  t h e r e  h a s  b e e n  n o  l i t e r a t u r e  

d e a l i n g  w i t h  c u s t o m a r y  l a w  a n d  e v e n  t h o s e  b o o k s  t h a t  

e x i s t  t o d a y  a r e  f a r  f r o m  b e i n g  c o m p r e h e n s i v e .  M o r e o v e r ,  

m o s t  o f  t h e  r e p o r t e d  c a s e s  d e a l  w i t h  t h e  c u s t o m a r y  r u l e s  

a p p l i c a b l e  i n  t h e  c o s m o p o l i t a n  c i t y  o f  L a g o s  w h e r e  t h e  

s o c i a l  a n d  e c o n o m i c  c o n d i t i o n s  a r e  f a r  d i f f e r e n t  f r o m  t h o s e  

o b s e r v e d  i n  m o s t  o f  t h e  c o u n t r y .  F u r t h e r ,  c u s t o m a r y  l a w  

i s  t r e a t e d  a s  a  q u e s t i o n  o f  f a c t  b e f o r e  t h e  H i g h  C o u r t ,

e v i d e n c e  o f  i t  m u s t  b e  g i v e n  o t h e r w i s e  t h e  c l a i m a n t  w i l l

8
f a i l .  T h i s  h a s  l e d  t o  e a c h  p a r t y  t o  a  d i s p u t e  t r y i n g  

t o  g e t  a s  m a n y  r e p u t a b l e  m e n  a s  p o s s i b l e  t o  s u p p o r t  h i s  

v e r s i o n  o f  n a t i v e  l a w ,  l e a v i n g  t h e  j u d g e  t o  c h o o s e  a s  

b e s t  h e  m a y  w h i c h  o f  t h e m  t o  a c c e p t .  How f a r  t h e  p r i n c i p l e s  

o f  n a t i v e  l a w  s t a t e d  a b o v e  h a v e  b e e n  a p p l i e d  b y  t h e  C o u r t s  

w i l l  b e  s e e n  f r o m  t h e  f o l l o w i n g  d i s c u s s i o n s .

A  p r i n c i p l e  s t a t e d  a b o v e  i s  t h a t  s u c c e s s i o n  t o  l a n d  

h e l d  b y  a  c o r p o r a t e  g r o u p  d o e s  n o t  p r e s e n t  a n y  d i f f i c u l t y  

b e c a u s e  t h e  g r o u p  c o n t i n u e s  t o  e x e r c i s e  t h e  r i g h t s  a l r e a d y  

v e s t e d  i n  i t ,  t h e  h e a d  o f  t h e  g r o u p  a t  a  p a r t i c u l a r  t i m e

©• G e o r g e  v .  A d m i n i s t r a t o r - G e n e r a l  ( 1 9 5 5 )  2 1  N . L . R . 8 5 *



r e t a i n i n g  c o n t r o l  o n  " b e h a l f  o f  t h e  m e m b e r s *  T h i s  p r i n 

c i p l e  h a s  " b e e n  j u d i c i a l l y  r e c o g n i s e d  a n d  i s  t h e ,  r a t i o  

o f  m a n y  d e c i s i o n s  r e l a t i n g  t o  t h e  p o s i t i o n  o f  c h i e f s  o r

o t h e r  h e a d m e n  a s  " t r u s t e e s "  h o l d i n g  t h e  l a n d  t h e y  c o n -
9

t r o l  o n  b e h a l f  o f  t h e  c o m m u n i t y *  T h e s e  c a s e s  s h o w  t h a t

t h e  p r o p e r t y  d e v o l v e s  b n  t h e  g r o u p  a s  s u c h ,  n o t  o n  t h e

m e m b e r s  p r o  r a t a * ^ ^  T h e  c u s t o m a r y  h e a d  o f  t h e  g r o u p  a c t s

i n  a n  a d m i n i s t r a t i v e  c a p a c i t y  i n  e x e r c i s i n g  t h e  g r o u p ' s

11
r i g h t s  o v e r  t h e  l a n d .  A s  t h e  d e f e n d a n t  s a i d  i n

12
C h i e f  O m a g b e n i  v .  C h i e f  P o r e  N u m a ,

" I  d o  n o t  c l a i m  t h e  l a n d  a s  my o w n ,  b u t  i n  
t r u s t  ( 1 3 )  f o r  t h e  ^ l u s  a n d  J e k r i s .  I f  a n  
O l u  (11+) w e r e  a p p o i n t e d ,  I  w o u l d  h a n d  u p  my 
s t a f f  a t  o n c e  • • • • •  I  r e p r e s e n t  t h e  O l u  b e c a u s e  
I  am h e a d  a n d  b e c a u s e  I  am p a r a m o u n t  C h i e f .
I f  I  w e r e  n o t  p a r a m o u n t  C h i e f  I  w o u l d  n o t  r e 
p r e s e n t  t h e  O l u . ”  15

9 .  S e e  e g *  A m o d u  T j j a n i  v .  S e c r e t a r y *  S o u t h e r n  N i g e r i a  
( I 9 2 I )  A . C *  5 9 9 §  O d u t a n  O n i s i w o  v .  A . - G .  ( 1 9 1 2 J  2  N .  
L . R .  7 9 ,  e s p .  p . 8 2 l  C h i e f  u m a g b e n i  v *  C h i e f  D o r e  Numa
( 1 9 2 3 ) 5  N . L . R .  1 7 ,  ( I 9 2 h ;  3  iN1T L * R * 2 1 2

1 0 .  O g u n m e f u n  v .  O g u n m e f u n  ( 1 9 3 1 )  1 0  N . L . R .  8 2 !;
C a u c r i c k  v* -Harding C l 9 2 6 )  7  N * L . R .  U 8 ;  G e o r g e  v .
F a n o r e  1 1 9 5 9 )  1 5  KVL . R . l .

1 1 .  I n y a n g  v*  I t a  i l 9 2 9 )  9  N . l . R .  8U«
1 2 .  S u p r a
1 3 *  T h e  w o r d  " t r u s t ” h e r e  h a s  no l e g a l  c o n n o t a t i o n .  
l U .  i . e .  t h e  l e g i t i m a t e  C h i e f .
1 5 *  a t  p . 2 3 *



I n  c a s e s  o f  s u c h  c o r p o r a t e  h o l d i n g s  a n y  " b r e a c h  o f

t h e  t e r m s  o f  t h e  t e n a n c y  w i l l  "be e n f o r c e a b l e  a g a i n s t  t h e

1 6p r e s e n t  m e m b e r s .  N o n m e m b e r  o f  t h e  g r o u p  c a n  d e a l

1 6  aw i t h  t h e  p r o p e r t y  w i t h o u t  t h e  c o n s e n t  o f  o t h e r s .

I f  a n y  m e m b e r  p u r p o r t s  t o  d e a l  w i t h  i t  w i t h o u t  a u t h o r i t y  

t h e  t r a n s a c t i o n  w i l l  b e  s e t  a s i d e .

A n o t h e r  r u l e  o f  c u s t o m a r y  l a w  w a s  t h a t  s u c c e s s i o n  

w a s  t r a c e d  a l m o s t  e n t i r e l y  t h r o u g h  t b e  m a l e  l i n e .  T h i s  

p r i n c i p l e  w a s  a c k n o w l e d g e d  e a r l y  i n  t h e  h i s t o r y  o f  N i 

g e r i a n  C o u r t s  a n d  w a s  a c c u r a t e l y  s t a t e d  b y  t h e  a s s e s s o r s  

w h o  s a t  w i t h  S m a l m a n  S m i t h ,  C . J .  i n  1 8 8 8  i n  t h e  c a s e  

o f  Q m o n i r e g u n  v .  S a d a t u . ^  T h e  e v i d e n c e  o n  w h i c h  t h e  

l e a r n e d  C . J .  b a s e d  h i s  d e c i s i o n  s h o w e d  t h a t  t h e  e l d e s t  

s o n  s u c c e e d s  i n  t h e  p l a c e  o f  h i s  f a t h e r  f o r  h i s  o w n  b e 

n e f i t  a n d  t h a t  o f  t h e  f a m i l y  b u t  t h e  s o n  c a n n o t  s e l l  

t h e  p r o p e r t y  w i t h o u t  t h e  c o n s e n t  o f  h i s  o w n  b r o t h e r s .

T h e  c o u r t  a c c e p t e d  t h e  p r i n c i p l e  a s  l a i d  d o w n  b y  t h e  

a s s e s s o r s  w h o  s a i d ,

,f I f  t h e i e  b e  n o  s o n  o r  m a l e  i s s u e ,  t h e  e l d e r  
b r o t h e r  s u c c e e d s  a n d  i f  h e  b e  d e a d  t h e  y o u n g e r  
b r o t h e r  a n d  s o  o n .  T f  a l l  t h e  b r o t h e r s  b e  d e a d ,  
t h e  l a n d  d e s c e n d s  t o  t h e  e l d e s t  b r o t h e r ’ s  m a l e  
c h i l d r e n ;  i f  t h e y  b e  d e a d ,  n o t  t o  t h e i r  i s s u e  
( i f  a n y ) ,  b u t  t o  t h e  i s s u e  o f  t h e  y o u n g e r

1 6 .  E t i m  v .  Eke ( 1 9 U 1 )  1 6  N . l . E .
1 6 a .  A g a n r a n  v .  Q l u s h i  & o r s .  ( 1 9 0 7 )  1  N . L . R . 6 7 ;  J o h n s o n

v .  O n i s i w o  (19*4-3) 9 W . A . C . a .  1 7 9 *
1 6 b .  A d e s h e y e  v .  S h i w o n i k a  ( 1 9 3 2 )  l i  W . A l C . A . 8 6 ;  O n a s a -

n y a  v .  S h i w o n i k a  ( 1 9 5 o )  W . N . L . R .  1 6 6 .

17 . (1888) R .C .J .1 5 .



"brother. F em ales  cannot i n h e r i t  la n d ,  th e y  
ca n  o n ly  have th e  r i g h t  t o  s t a y  in  the  h o u s e .
A f e m a l e  h a s  n o  r i g h t  t o  h r i n g  h e r  h u s b a n d  t o  
l i v e  i n  t h e  f a m i l y  h o u s e ,  "bu t  s h e  d o e s  n o t  
l o s e  h e r  r i g h t  t o  r e t u r n  t o  i t  b y  m a r r i a g e .
H e r  c h i l d r e n  h a v e  t h e  r i g h t ” .  1 8

T h i s  o r t h o d o x  p r i n c i p l e  h a s  b e e n  u p h e l d  b y  t h e  F u l l

19C o u r t  i n  L o p e z  v .  L o p e z  w h e r e  i t  w a s  d e c i d e d  t h a t  u n d e r  

n a t i v e  l a v /  a n d  c u s t o m  b o t h  m a l e s  a n d  f e m a l e s  a c q u i r e  a n  

i n t e r e s t  i n  t h e  f a m i l y  p r o p e r l y  b u t  t h a t  a  f e m a l e  d o e s  

n o t  a c q u i r e  t h e  s a m e  r i g h t s  a s  a  m a l e  a l t h o u g h  h e r  l i 

m i t e d  i n t e r e s t s  w i l l  e n t i t l e  h e r  t o  s e e k  t h e  p r o t e c t i o n  

o f  t h e  C o u r t s  i n  r e s p e c t  o f  t h e m .  T h e  c a s e  o f  Q m o n i r e g u n

v .  S a d a t u  a l s o  i l l u s t r a t e s  t h e  p r i n c i p l e  t h a t  w h e r e  t h e

r u l e  o f  p r i m o g e n i t u r e  a p p l i e s ,  t h e  s u c c e s s o r  a s s u m e s  

t h e  r e s p o n s i b i l i t y  o f  p r o v i d i n g  f o r  t h e  d e p e n d e n t s  o f  

t h e  d e c e a s e d .  T h e  p r i n c i p l e s  l a i d  do v /n  t h e r e i n  a r e  t r u e

n o t  o n l y  t o  t h e  Y o r u b a s  w h o s e  c u s t o m  w a s  i n v o l v e d  b u t  a l s o

20t o  t h e  I b o s  a n d  H a n s a s .  T h e  d e c i s i o n  o f  t h e  s a m e  

J u d g e  i n  t h e  f o l l o w i n g  y e a r  m u s t  b e  r e a d  i n  t h e  l i g h t  

o f  t h i s  j u d g m e n t .  I n  t h e  l a t t e r  j u d g m e n t  i t  w a s  s t a t e d  

t h a t  -

,fU n d e r  t h e  r a t i v e  c u s t o m  a s  a p p l i c a b l e  t o  
t h i s  c a s e ,  t h e  e l d e s t  b r o t h e r  o f  t h e  d e c e a s e d  
s u c c e e d s  t o  t h e  w h o l e  p r o p e r t y  o f  t h e  d e c e a s e d  
i n c l u d i n g  h i s  w i v e s  a n d  h i s  p e r s o n a l  p r o p e r t y

1 8 .  a t  p .  lf>* i t a l i c s  m i n e .
1 9 .  ( 1 9 2 U )  5  N . L . R .  U 7 .
2 0 .  I n  re  Hotonu d e c e a s e d .  I . j i l e g b e  &  o r s .  v .  A .josseh  

( 1 8 8 9 J R . ^ . J . l U .



s o  r e c e i v e d ,  " b u t  m a y  d i s t r i b u t e  o r  d i s p o s e  
o f  i t  a s  h e  p l e a s e s ,  c o n t r o l l e d  o n l y  b y  t h e  
m o r a l  o b l i g a t i o n  o f  d o i n g  r i g h t  i n  t h e  e y e s  
o f  h i s  r e l a t i v e s  a n d  f r i e n d s . "  1

T h i s  d i c u t m  c a n  o n l y  a p p l y  w h e n  t h e  d e c e a s e d  h a s  n o  

c h i l d r e n  s u r v i v i n g  h i m  o r  w h e n  o n l y  f e m a l e s  s u r v i v e .

I n  a  c a s e  w h e r e  a n y  s o n  i s  l i v i n g  t h e  b r o t h e r  c a n n o t  s u e -

A n o t h e r  c u s t o m a r y  p r i n c i p l e  w h i c h  c a n  b e  d e d u c e d  

f r o m  t h e  O m o n i r e g u n  c a s e  i s  t h a t  i t  i s  t h e  c h i l d r e n  o f  

t h e  d e c e a s e d  w h o  s u c c e e d  t o  h i s  p r o p e r t y .  T h i s  r u l e

a n d  w a s  r e c e n t l y  p o s i t i v e l y  r e s t a t e d  i n  t h e  F e d e r a l

S u p r e m e  C o u r t  b y  J i b o w u ,  A g .  F . C . j .  w h o  s a i d ,  i n t e r  a l i a ,

" I t  i s  q u i t e  c l e a r  f r o m  t h e s e  t w o  
a u t h o r i t i e s  (3 )  t h a t  r e a l  p r o p e r t i e s  
o f  a  d e c e a s e d  p e r s o n  w h o  h a d  c h i l d r e n  
s u r v i v i n g  h i m  g o  t o  h i s  c h i l d r e n ,  a n d
n o t  t o  [ t h e  c h i l d r e n ’ s ]  u r d . e s ,  a u n t s ,  r
a n d  c o u s i n s . "  2+.

I n  a p p l y i n g  s o m e  o f  t h e  p r i n c i p l e s  o f  c u s t o m a r y  

l a w  t h e  c o u r t s  h a v e  m o d i f i e d  s o m e  o f  t h e  r u l e s  o n  g r o u n d s

o f  e q u i t y .  T h u s  i n  a d m i t t i n g  t h e  r i g h t  o f  t h e  c h i l d r e n

1 .  i b i d .  p . 1 4 *  b u t  s e e  p . 6 *0 s u p r a , f o r  a  r e p u d i a t i o n  o f  
i n h e r i t a n c e  o f  w i d o w s .

2 .  e . g .  S h e f f i  v .  W i l l i a m s  ( 1 8 9 2 )  R . C . ^ . 1 9 ;  S a v a g e  v .

3 .  T h e  a u t h o r i t i e s  r e f e r r e d  t o  w e r e  A j i s a f e ’ s  L a w  a n d  C u s  
t o m s  o f  t h e  Y o r u b a s ,  s u p r a ,  C h a p . I V ,  p . 1 1  a n d  F o l a r i n ,  
T h e  •L'aws a n d  C u s t o m s  o f  E g b a l a n d  C h a p . 3 1  •

4 .  A d e s e . y e  v .  T a i w o  & o r s .  ( 1 9 5 6 ) F . N . L . R .  7 4  a t  p .  8 5 >  
i t a l i c s  m i n e .

c e e d .

h a s  b e e n  r e c o g n i s e d  i n  a  n u m b e r  o f  s u b s e q u e n t  d e c i s i o n s 2

M a c f o y  ( 1 9 0 9 J  R e n . 3 0 4 ,  e s p .  p . 3 0 9 : K e  S a p a r a , ( 1 9 1 l )
R e n . 6 0 5  a t  n . 6 0 6 :  O l o k o  v .  G i w a  ( 1 9 3 9 )  1 5  ^ . L . r .  3 1 .  



o f  th e deceased to  su cceed  th e cou rts have h e ld  th at a l l

t h e  c h i l d r e n ,  r e g a r d l e s s  o f  s e x ,  a r e  e n t i t l e d  e q u a l l y *

T h i s  i s  a  s u b s t a n t i a l  d e p a r t u r e  f r o m  t h e  r u l e  e s t a b l i s h e d

i n  t h e  O m o n i r e g u n  c a s e  a n d  w a s  f i n a l l y  c o n c l u s i v e l y  l a i d
5

d o w n  i n  L e w i s  v ,  B a n k o l e  . w h e r e  i t  w a s  d e c i d e d  t h a t  o n  

t h e  d e a t h  o f  t h e  f o u n d e r  o f  a  f a m i l y  t h e  " D a w o d u 11 ( i * e .  t h e  

e l d e s t  s u r v i v i n g  s o n )  i s  t h e  p r o p e r  p e r s o n  t o  s u c c e e d  t o  

t h e  h e a d s h i p  o f  t h e  f a m i l y  b u t  o n  t h e  d e a t h  o f  t h e  D a w o d u  

t h e  e l d e s t  s u r v i v i n g  c h i l d  o f  t h e  f o u n d e r ,  w h e t h e r  m a l e  

o r  f e m a l e ,  i s  t h e  n e x t  i n  s u c c e s s i o n *  T h e  m o d i f i c a t i o n  

w a s  f u r t h e r  e x t e n d e d  i n  S u l e  v*  A j j s e g i r i  w h i c h  l a i d  

d o w n  t h a t  w h e r e  a  p a r t i t i o n  o f  t h e  d e c e a s e d ’ s  e s t a t e  t a k e s  

p l a c e ,  a l l  t h e  d e s c e n d a n t s  a r e  e q u a l l y  e n t i t l e d  r e g a r d l e s s  

o f  s e x *

T h e  r e c o g n i t i o n  o f  t h e  r i g h t  o f  f e m a l e  d e s c e n d a n t s  

h a s  b e e n  e x t e n d e d  t o  a  c a s e  w h e r e  t h e  p a r t i e s  w e r e  n o t  

f u l l y  r e l a t e d *  T h u s  i n  A n d r e  v *  A p f c e b i ^  t h e  q u e s t i o n  

w h i c h  a r o s e  w a s  w h e t h e r  t h e  d e c e a s e d ’ s  h a l f - b r o t h e r  b y  

t h e  s a m e  m o t h e r  o r  h i s  h a l f  s i s t e r  b y  t h e  s a m e  f a t h e r  

w a s  t h e  p r o p e r  ‘p e r s o n  t o  i n h e r i t  h i s  e s t a t e  a s  h i s  n e x t  

o f  k i n .  W e b b e r ,  J .  h e l d  t h a t  t h e  u t e r i n e  b r o t h e r  a n d  

t h e  h a l f - s i s t e r  h a d  e q u a l  r i g h t s  t o  b e  c o n s i d e r e d  t h e

6 . (1937) 13 n *L*£. I k S .
7* (1 9 3 l )  10 N . L . R *  79> d i s t i n g u i s h e d  i n  G e o r g e  v .  A d m i 

n i s t r a t o r - G e n e r a l  11955) 21 ^.L.K. 8 5 .



n e x t  o f  k i n  t o  t h e  d e c e a s e d  i n t e s t a t e  a n d  t h a t  t h e y  m u s t  

s u c c e e d  t o  t h e  p r o p e r t y  i n  e q u a l  p r o p o r t i o n s .

A l l  t h e  f o r e g o i n g  c a s e s  r e l a t e  t o  l * a g o s :  i t  i s  d i f 

f i c u l t  t o  s t a t e  a  c u s t o m a r y  p r i n c i p l e  o n  w h i c h  s o m e  o f  

t h e m  a r e  b a s e d .  I n  s t r i c t  c u s t o m a r y  l a w ,  f o r  e x a m p l e ,
o

t h e  u t e r i n e  b r o t h e r  i n  A n d r e  v .  A g b e b i  s h o u l d  n o t  h a v e  

b e e n  c o n s i d e r e d  a t  a l l .  T h e  j u d i c i a l  m o d i f i c a t i o n  h a s ,  

h o w e v e r ,  b e e n  e x t e n d e d  b g o n d  t h e  F e d e r a l  C a p i t a l .  T h u s  

i n  t h e  r e c e n t  c a s e  o f  S a l a m i  v .  S a l a m i  & a n o r . ^  t h e
‘ ~  ■■■   — V ........ — 1—

p l a i n t i f f  a n d  t h e  d e f e n d a n t s  w e r e  t h e  o n l y  s u r v i v i n g  

c h i l d r e n  o f  o n e  S a l a m i  C o o d l u c k ,  a  n a t i v e  o f  A h e o k u t a ,  

w h o  d i e d  i n t e s t a t e  i n  t h e  y e a r  1 9 2 7  l e a v i n g  a  h o u s e  a n d  

f a r m l a n d s  i n  A b e o k u t a .  S o o n  a f t e r  t h e  d e a t h  o f  h e r  

f a t h e r ,  t h e  p l a i n t i f f ,  t h e n  a b o u t  s e v e n  y e a r s  o l d ,  w a s  

t a k e n  t o  D u a l a  i n  t h e  F r e n c h  C a m e r o o n s  b y  h e r  m o t h e r  

w h o  w a s  t r a d i n g  i n  t h a t  c o u n t r y  a n d  d i d  n o t  r e t u r n  t o  

A b e o k u t a  u n t i l  1 9 5 3 «  s h e  h a d  r e c e i v e d  n o  b e n e f i t  f r o m  

t h e  f a t h e r ’ s  e s t a t e  e x c e p t  s o m e  c l o t h e s  a n d  t w o  c h a i r s .

S h e  n o w  s u e d  h e r  t w o  b r o t h e r s  f o r  a n  a c c o u n t  a n d  p r a y e d  

f o r  t h e  p a r t i t i o n  o f  t h e  p r o p e r t y .

I r w i n ,  1*. a c c e p t e d  t h e  e v i d e n c e  o f  t h e  p l a i n t i f f ’ s  

w i t n e s s  w h o  d e p o s e d  t h a t  a t  A b e o k u t a  i f  a  s o n  a n d  d a u g h t e r -  

p r o p e r l y  p e r f o r m e d  t h e  b u r i a l  c u s t o m  t h e y  w e r e  e q u a l l y

8 .  S u p r a .
9 .  ( 1 9 5 7 )  w . a . L . a .  1 0 .



e n t i t l e d  t o  s h a r e  i n  t h e i r  f a t h e r ’ s  e s t a t e .  T h e  l e a r n e d  

J u d g e  t h e n  h e l d  t h a t  ( a )  t h e  r i g h t  o f  a  c h i l d  t o  i n h e r i t  

c a n n o t  h e  a f f e c t e d  h y  h i s  o r  h e r  a b s e n c e  o r  m i n o r i t y  a t  

t h e  t i m e  o f  t h e  f a t h e r ’ s  d e a t h ;  ( b )  t h e  r u l e s  o f  s u c c e s 

s i o n  u n d e r  t h e  n a t i v e  l a w  a n d  c u s t o m  a t  A b e o k u t a  a r e  n o t  

d i f f e r e n t  f r o m  t h e s e  w h i c h  a p p e a r  t o  b e  w e l l  s e t t l e d  b y  

a  l i n e  o f  c a s e s  i n  w h i c h  t h e  p a r t i e s  w e r e  T f f o r u b a s ,  a n d  

c o n s e q u e n t l y  t h e  D a w o d u  ( i . e .  t h e  e l d e s t  s o n )  i s  n o t  e n 

t i t l e d  t o  a  g r e a t e r  s h a r e  t h a n  t h e  o t h e r  c h i l d r e n  a n d  a l l  

t h e  c h i l d r e n  a r e  e q u a l l y  e n t i t l e d  r e g a r d l e s s  o f  s e x .

T h i s  c a s e  i l l u s t r a t e s  a  j u d i c i a l  a p p l i c a t i o n  o f  t w o  

o t h e r  p r i n c i p l e s :  ( i )  t h a t  t h e  r i g h t  t o  s u c c e s s i o n  a m o n g

t h e  Y o r u b a s  i s  e s t a b l i s h e d  b y  p a r t i c i p a t i o n  i n  f u n e r a l  

e x p e n s e s ;  ( i i )  t h a t  t h e  c u s t o m a r y  a l l o c a t i o n  o f  a  g r e a t e r  

s h a r e  o f  t h e  e s t a t e  t o  t h e  f i r s t  s o n  i s  n o t  f o u n d e d  o n  

a n y  r i g h t  i n  l a w  b u t  o n  a  m e r e  s o c i a l  r e s p e c t .  A n e w  p r i n 

c i p l e  c a n  a l s o  b e  d e d u c e d :  t h a t  i s ,  t h a t  t h e  r i g h t  t o  s u c 

c e e d  b y  t h o s e  l e g a l l y  e n t i t l e d  s h o u l d  n o t  b e  d e p e n d e n t  

u p o n  t h e  a c t u a l  c o n t r i b u t i o n  t o  t h e  f u n e r a l  e x p e n s e s  

( w h i c h  s h o u l d  b e  m e t  o u t  o f  t h e  e s t a t e )  b u t  t h a t  t h e i r  

s h a r e  s h o u l d  b e  r e c k o n e d  o n  t h e  n e t  v a l u e  o f  t h e  e s t a t e  

a f t e r  d e d u c t i n g  a l l  e x p n e s e s ,  f u n e r a l  a n d  o t h e r w i s e .

T h i s  s e e m s  t o  b e  r e a s o n a b l e  a p p l i c a t i o n  o f  j u d i c i a l  l o 

g i c  t o  t h e  s t r i c t  r u l e s  o f  c u s t o m a r y  l a w .



The customary ru le  govern ing  the d ev o lu tio n  o f the

p r o p e r t y  o f  a  m a n  w h o  d i e d  i n t e s t a t e ,  h a v i n g  m o r e  t h a n  o n e

w i f e ,  w h e r e  e a c h  w i f e  h a d  c h i l d r e n ,  w a s  c o n s i d e r e d  i n  t h e

10
r e c e n t  c a s e  o f  D a n m o l e  v*  L a w o d u  . T h e  f a c t s  w e r e  a s  

f o l l o w s :  O ne  S u h e r u  L a w o d u ,  w h o  a t  o n e  t i m e  h a d  f o u r  

w i v e s  h y  e a c h  o f  whom h e  h a d  a  c h i l d  o r  c h i l d r e n ,  n i n e  i n  

a l l ,  d i e d  i n t e s t a t e  i n  S e p t e m b e r  1 9 ^ 0 .  He w a s  s u r v i v e d  *>y 

t h r e e  o f  t h e  w i v e s  a n d  t h e  n i n e  c h i l d r e n *  L e t t e r s  o f  

a d m i n i s t r a t i o n  t o  h i s  e s t a t e  w e r e  t a k e n  o u t  b y  f o u r  m e m b e r s  

o f  t h e  f a m i l y ,  o n c e  c o m i n g  f r o m  e a c h  w i f e  a n d ,  c o n s e q u e n t l y ,  

r e p r e s e n t i n g  t h e  b r s f c h  c o m p r i s i n g  t h e  c h i l d r e n  b y  t h a t  

w i f e ,  i * e *  e a c h  ’' h o u s e " •

T h e  p e r s o n a l  e s t a t e  o f  t h e  d e c e a s e d  a n d  t h e  r e n t s  

o f  h i s  r e a l t y  w e r e  d i v i d e d  i n t o  f o u r  p a r t s  k n  a c c o r d a n c e  

w i t h  t h e  Y o r u b a  c u s t o m a r y  l a w  k n o w n  a s  " I d i - I g i " ,  g i v i n g  

e a c h  f o u r t h  t o  e a c h  h o u s e  a n d  t a k i n g  n o  a c c o u n t  o f  t h e  

n u m b e r  o f  e h i l d r e n  b y  e a c h  w i f e .  A l l  t h e  p a r t i e s  a g r e e d  

t o  t h i s  ne t h o d  w h i c h  w a s  t h e n  o b s e r v e d  f o r  s o m e  t e n  y e a r s  

a f t e r  w h i c h  t i m e  t h e  R e s p o n d e n t s  ( i n  t h e  F e d e r a l  S u p r e m e  

C o u r t )  r a i s e d  o b j e c t i o n ,  c o n t e n d i n g  t h a t  t h e  p r o p e r t y  

s h o u l d  b e  d i v i d e d  i n t o  n i n t h s ,  e a c h  n i n t h  g o i n g  t o  a  c h i l d  

o f  t h e  d e c e a s e d ,  p e r  s t i r p e s *  T h i s  m e t h o d  o f  d i s t r i b u t i o n

1 0 *  ( l 9 5 8 )  3  F * N . L . R * i 4 - 6 ;  s u b . n o m * D a w o d u  v*  L a n m o l e
( 1 9 6 2 ) 1  w . l . r .  1 0 5 3 ,  P . C .



w a s  k n o w n  a s  " O r i - o j o r i " •

T h e  t r i a l  j u d g e ,  J i b o ? / n ,  A g .  S . P . J .  ( a s  h e  t h e n  w a s )  

f o u n d  t h a t  d i v i s i o n  i n t o  f o u r t h s  w a s  i n  a c c o r d a n c e  w i t h  

n a t i v e  l a w  a n d  c u s t o m  h u t  h e l d  t h a t  t h e  i d i - i g i  c u s t o m  

v /a s  n o t  a p p l i c a b l e  u n d e r  s e c t i o n  1 7  o f  t h e  S u p p e m e  C o u r t  

O r d i n a n c e  b e c a u s e  i t  w a s  " r e p u g n a n t  t o  n a t u r a l  j u & t i c e ,  

e q u i t y  a n d  g o o d  c o n s c i e n c e "  a n d  d i d  n o t  a g r e e  w i t h  t h e  

m o d e r n  i d e a  t h a t  t h e  b a s i s  o f  d i s t r i b u t i o n  w a s  t h e  n u m b e r  

o f  t h e  c h i l d r e n  o f  t h e  d e c e a s e d  i n t e s t a t e ,  w h i c h  a s s u r e d  

e q u a l  s h a r e s  t o  a l l  t h e  c h i l d r e n .  He a c c o r d i n g l y  o r d e r e d  

a  d i v i s i o n  o f  t h e  r e n t s  i n t o  n i n t h s .

O n  a p p e a l ,  t h e  F e d e r a l  S u p r e m e  C o u r t  a f t e r  h e a r i n g  

f u r t h e r  e v i d e n c e  o f  t h e  c u s t o m a r y  l a w  c a l l e d  p u r s u a n t  t o  

t h e  p o w e r s  c o n f e r r e d  b y  r u l e  3 0  o f  t h e  r u l e s  o f  t h a t  

C o u r t ,  a l s o  f o u n d  t h a t  -

( i )  t h e  r e l e v a n t  c u s t o m  w a s  i d i - i g i  w h i c h  w a s  s t i l l  

i n  f o r c e  a n d  w a s  t h e  u n i v e r s a l  m e t h o d  o f  d i s t r i b u t i o n  e x 

c e p t  w h e r e  t h e r e  w a s  a  d i s p u t e  a m o n g  t h e  d e s c e n d a n t s  o f  

t h e  i n t e s t a t e  a s  t o  t h e  p r o p o r t i o n s  i n t o  w h i c h  t h e  e s t a t e  

s h o u l d  b e  d i v i d e d ;

( i i )  w h e r e  t h e r e  i s  s u c h  a  d i s p u t e ,  t h e  h e a d  o f  t h e  

f a m i l y  h a d  t o  d e c i d e  w h e t h e r  i d i - i g i  o r  o r i - o j o r i  s h o u l d  

b e  a d o p t e d  a n d  a n y  s u c h  d e c i s i o n  w o u l d  p r e v a i l ;



( i i i )  O r i - o j o r i  w a s  a  r e l a t i v e l y  m o d e r n  m e t h o d  o f  

d i s t r i b u t i o n  a d o p t e d  a s  a n  e x p e d i e n t  t o . a v o i d  l i t i g a t i o n .  

T h e  F e d e r a l  S u p r e m e  C o u r t ,  t h e r e f o r e ,  h e l d  t h a t  i d i - i g i  

s h o u l d  b e  a d o p t e d  a n d  t h a t  i t  w a s  n o t  r e p u g n a n t  t o  

n a t u r a l  j u s t i c e ,  e q u i t y  a n d  g o o d  c o n s c i e n c e .

O n  a  f u r t h e r  a p p e a l ,  t h e  - ^ r i v y  0 Ou n c i l  h e l d  ( i n t e r  

a l i a ) t h a t  t h e r e  w a s  n o  g r o u n d  f o r  i n t e r f e r i n g  w i t h  t h e  

c o n c u r r e n t  f i n d i n g  o f  f a c t  t h a t  i d i - i g i  w a s  i n  f u l l  f o r c e  

a n d  o b s e r v a n c e  a t  t h e  p r e s e n t  t i m e  a n d  t h e r e  w a s  n o  

r e a s o n  w h y  i t  o u g h t  n o t  t o  b e  a p p l i e d  t o  t h e  e s t a t e  o f  

o n e  w h o  l e f t  c h i l d r e n  b y  h i s  f o u r  w i v e s .

L o r d  F v e r s h e d  w h o  d e l i v e r e d  t h e  j u d g m e n t  o f  t h e  

C o u n c i l  o b s e r v e d ,

" I n  t h i e r  L o r d s h i p s *  o p i n i o n  t h e  p r i n c i p l e s  
o f  n a t u r a l  j u s t i c e ,  e q u i t y  a n d  g o o d  c o n 
s c i e n c e  a p p l i c a b l e  i n  a  c o u n t r y  w h e r e  p o 
l y g a m y  i s  g e n e r a l l y  a c c e p t e d  s h o u l d  n o t  
i n  a  m a t t e r  o f  t h i s  k i n d  b e  r e a d i l y  
e q u a t e d  w i t h  t h o s e  a p p l i c a b l e  t o  a  co m m u 
n i t y  g o v e r n e d  b y  t h e  r u l e  o f  m o n o g a m y . "  1 1

W i t h  t h e  g r e a t e s t  r e s p e c t ,  t h i s  j u d g m e n t  s h o u l d  b e  

g r e e t e d  a s  a  w e l c o m e  v i n d i c a t i o n  o f  t h e  r u l e s  o f  c u s t o 

m a r y  l a w  w h i c h  t h e  t r i a l  j u d g e  t r i e d  t o  g i v e  s o m e  r u d e  

s h o c k .  T h e r e  i s  n o  d o u b t  t h a t  i d i - i g i  i s  t h e  p r e v a i l i n g  

s y s t e m  o f  s u c c e s s i o n  i n  a  p l y g a m o u s  h o u s e h o l d : !  i t  a p p l i e s

1 1 .  ( 1 9 6 2 )  1  W . L . R .  a t  p .  1 0 6 0



1 p
e q u a l l y  t o  t h e  I b o s  o f  t h e  E a s t e r n  N i g e r i a  a s  t o  t h e  

Y o r u b a s  o f  t h e  W e s t ,  ^ t  a p p e a r s  u n f a i r  t h a t  a  " h o u s e "  

w h i c h  h a s  m a n y  c h i l d r e n  s h o u l d  s h a r e  e q u a l l y  w i t h  a n o t h e r  

w h i c h  h a s  o n l y  o n e  c h i l d ,  ^ o  t h i s  e x t e n t  o n e  c o u l d  

s y m p a t h i s e  w i t h  J i b o w u ,  A g .  S . P . J .  B u t  t h e  l e a r n e d  j u d g e  

d i d  n o t  s e e m  t o  h a v e  r e a l i s e d  t h a t  t h i s  s y s t e m  o f  d i v i s i o n  

h a s  i t  s  c o m p e n s a t i n g  f e a t u r e s :  i n  c u s t o m a r y  l a w  d u t i e s

a r e  b o r n e  a c c o r d i n g  t o  h o u s e s ,  n o t  p e r  c a p i t a .  F o r  e x a m p l e ,  

i n  a  c a s e  o f  a  c o n t r i b u t i o n  f o r  f a m i l y  p u r p o s e s ,  a  h o u s e  

w i t h  o n e  c h i l d  p a y s  e x a c t l y  t h e  s a m e  a m o u n t  a s  a  h o u s e  

w i t h  s e v e n  c h i l d r e n .  Du c h  i s  t h e  l o g i c  o f  n a t i v e  l a w !

W h e t h e r  t h i s  s y s t e m  o f  a f f a i r s  s h o u l d  b e  a l l o w e d  t o  

c o n t i n u e  i s  b e y o n d  t h e  t a k s  i m p o s e d  u p o n  t h e  B e n c h ;  t h e  

j u d g e s  i n  e x e c u t i o n  o f  t h e i r  d u t i e s  c a n n o t ,  u n d e r  m o d e r n  

c o n d i t i o n s  b e c o m e  r e f o r m e r s  o f  t h e  l a w  -  i t  i s  t h e  d u t y  

o f  p a r l i a m e n t  t o  c h a n g e  t h e  l a w  i f  t h e  p r e s e n t  s o c i a l  

o u t l o o k  f a v o u r s  s u c h  a  c h a n g e .

The p r i n c i p l e  g o v e r n in g  th e  s u c c e s s i o n  t o  th e  e s t a t e  

o f  a m a rr ied  woman i n  I b o la n d  h as  b e e n  j u d i c i a l l y  s t a t e d  

i n  Nwugege v .  A digw e^  i n  th e  f o l l o w i n g  words:

" ( l )  O n  t h e  d e a t h  o f  a  m a r r i e d  w o m a n  p r o p e r t y
w h i c h  s h e  h a d  a c q u i r e d  b e f o r e  h e r  m a r r i a g e  
g o e s  t o  h e r  o w n  f a m i l y  a n d  n o t  t o  h e r

1 2 . In Iboland such distribution is said to be according 
to "Nkpuke" or "Usekwu", literally meaning fire-place 
(in a kitchen) for cooking, each wife having her own 
such fire-place and kitchen.
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h u s b a n d  o r  h i s  f a m i l y  b u t  m o v e a b l e  
p r o p e r t i e s  a c q u i r e d  b y  t h e  w i f e  b e f o r e  
m a r r i a g e  i f  t a k e n  b y  t h e  w i f e  t o  h e r  h u s 
b a n d  s  h o u s e  g o  t o  t h e  h u s b a n d  o r  h i s  
f a m i l y  o n  h e r  d e a t h .

( 2 )  P r o p e r t y  a c q u i r e d  b y  a  m a r r i e d  w o m a n  a f t e r  
h e r  m a r r i a g e  g o e s  t o  h e r  h u s b a n d  o n  h e r  
d e a t h .

( 3 )  "Where a  m a n  m a r r i e s  a  w o m a n  w h o  h a s  a  h o u s e ,  
a n d  l i v e s  w i t h  h e r  a s  m a n  a n d  w i f e  i n  t h a t  
h o u s e ,  i t  g o e s  t o  t h e  w i f e ’ s  f a m i l y  o n  h e r  
d e a t h "  •

T h e  l a s t  p r i n c i p l e ,  i s ,  h o w e v e r ,  a  h y p o t h e t i c a l  p r o 

p o s i t i o n  o f  n a t i v e  l a w  a n d  c u s t o m  f o r  m a r r i a g e  a m o n g  t h e  

I b o s  i s  p a t r i l o c a l  a n d  i t  i s  u n h e a r d - o f  t h a t  a  m a n  m a r r y i n g  

a  w o m a n  w o u l d  l i v e  w i t h  h e r  i n  h e r  h o u s e .  I n  f a c t  t h e

I b o s  w o u l d  s a y  t h a t  a n y  m a n  d o i n g  s u c h  a  t h i n g  h a s  c o m -
*1 1

m i t t e d  a n  a b o m i n a t i o n .  T h e  p r o p o s i t i o n  s u g g e s t s  t h e  

m o d i f y i n g  i n f l u e n c e  w h i c h  c h a n g i n g  e c o n o m i c  a n d  s o c i a l  

c o n d i t i o n s  c a n  e x e r t  o n  t h e  p r i n c i p l e s  o f  c u s t o m a r y  l a w .  

T o d a y  i t  i s  o f  g r e a t  p r a c t i c a l  i m p o r t a n c e  b e c a u s e  i t  i s  

b e c o m i n g  p r o g r e s s i v e l y  p o s s i b l e  f o r  w o m e n  t o  a c q u i r e  a s  

m u c h  p r o p e r t y  a s  ( a n d  i n  s o m e  c a s e s  m o r e  w e a l t h  t h a n )  

t h e i r  h u s b a n d s .

T h e  d e v o l u t i o n  o f  t h e  w i f e ’ s  l a n d e d  p r o p e r t y  s h o u l d  

b e  u n d e r s t o o d  i n  t h e  l i g h t  o f  a  w o m a n  w h o  a c q u i r e d  s u c h  

p r o p e r t y  b e f o r e  m a r r i a g e  a n d  a p p a r e n t l y  w i t h i n  o r  n e a r  t o

1 U .  ^ h e  e x p r e s s i o n  w o u l d  b e ,  " 0  m e r e  n s q " ,  o r " o  m e r e  a r u . "



h e r  k i n s h i p  g r o u p .  I f  t h e  p r o p e r t y  h e  a c q u i r e d  a f t e r  

m a r r i a g e  and  i t  h e  s i t u a t e  w i t h i n  h e r  f a m i l y - g r o u p  h e r  own 

f a m i l y  w i l l  he  a h l e  t o  a l a i m  i t  o n l y  i f  she  d i e d  w i t h o u t  

any  o f  h e r  c h i l d r e n  s u r v i v i n g .  I f  sh e  h a s  a  c h i l d  l i v i n g  

on h e r  d e a t h ,  t h e  c h i l d  i s  t h e  l a w f u l  s u c c e s s o r .  F u r t h e r  

i f  t h e  p r o p e r t y  h e  s i t u a t e  o u t s i d e  h e r  f a m i l y  g r o u p  a n d  

was a c q u i r e d  a f t e r  m a r r i a g e  no member o f  h e r  f a m i l y  w ou ld  

h a v e  a l e g a l  c l a i m  t o  i t ;  i n  s u c h  a n  e v e n t  t h e  h u s b a n d  

w ou ld  b e  t h e  l e g i t i m a t e  s u c c e s s o r .  I f  t h e  p r o p e r t y  i s  n o t  

d i s p o s e d  o f  d u r i n g  h i s  l i f e t i m e ,  i t  w i l l ,  on h i s  d e a t h ,  

d e v o l v e  on  t h e  i s s u e  o f  t h e  d e c e a s e d  w i f e ,  n o t  on  a l l  h i s  

c h i l d r e n  g e n e r a l l y ,  i f  h e  m a r r i e d  more t h a n  one w i f e .

T h i s  p r i n c i p l e  c a n  b e  d ed u ced  f rom  th e  d e c i s i o n  o f  t h e  F e 

d e r a l  Supreme C o u r t  i n  D a n i e l  v .  D a n i e l . ^

I n  t h a t  c a s e  t h e  p l a i n t i f f  s o u g h t  a  d e c l a r a t i o n  o f  

t i t l e  t o  a  " k o l a "  t e n a n c y ,  a g a i n s t  t h e  d e f e n d a n t #  The 

p r o p e r t y  was s i t u a t e  i n  O n i t s h a ,  E a s t e r n  N i g e r i a ,  and  t h e  

t e n a n c y  h a d  b e e n  g r a n t e d  t o  t h e  p l a i n t i f f ’ s  m o t h e r  b u t  

on h e r  d e a t h  t h e  f a t h e r  was i n  o c c u p a t i o n  t i l l  h i s  own 

d e a t h .  The d e f e n d a n t  who was a  s o n  o f  t h e  d e c e a s e d  man 

by  a n o t h e r  woman c l a i m e d  t o  b e  e n t i t l e d  t o  t h e  p r o p e r t y .  

The Supreme C o u r t ,  a f f i r m i n g  H u r l e y ,  J .  h e l d  t h a t  t h i s  

c l a i m  c o u l d  n o t  be  e n t e r t a i n e d  an d  t h a t  t h e  p l a i n t i f f ,

1 5 .  (1 9 5 6 )  1 F . N . l . R .5 0



the son  o f  the deceased woman, was the proper su c c e sso r

k* E f f e c t  o f  W j i i s  on c u s to m a r y  r u l e s  o f  s u c c e s s i o n .

I t  h a s  a l r e a d y  b e e n  p o i n t e d . o u t  t h a t  a  man i s  c a p a b l e  

o f  i n f l u e n c i n g  t h e  d e v o l u t i o n  o f  h i s  p r o p e r t y  i n  many ways 

e s p e c i a l l y  by  e i t h e r  m ak in g  d i s p o s i t i o n  o f  some o f  i t  t o  

t a k e  e f f e c t  on  h i s  d e a t h  o r  by  d e a t h - b e d  d e c l a r a t i o n s  d e 

s i g n a t i n g  t h e  c o u r s e  o f  s u c c e s s i o n .  I n  t h e  l a t t e r  c a s e  

i t  i s  m a i n l y  t h e  r e s p e c t  f e l t  f o r  t h e  d e c e a s e d  c o u p l e d  

w i t h  a f e a r  o f  s u p e r n a t u r a l  v e n g e a n c e  w h ic h  i m p e l s  t h e  

p a r t i e s  t o  com ply  w i t h  t h e  d e c e a s e d ’ s w i s h e s ,  i f  t h e y  do 

n o t  c o n t r a v e n e , '  a n #  f u n d a m e n t a l  r u l e s  o f  n a t i v e  l a w  a n d  

c u s to m .

D ev e lo p m en t  o f  l i t e r a c y  h a s ,  h o w e v e r ,  r e s u l t e d  i n  t h e

m ak ing  o f  w i l l s  o r  t h e  e x e c u t i o n  o f  some o t h e r  d o cu m en ts

w h ich  s o m e t im e s  p r o v i d e  f o r  s u c c e s s i o n  i n  a c c o r d a n c e  w i t h

c u s t o m a r y  law  b u t  a t  o t h e r  t i m e s  i n  p a r t i a l  o r  t o t a l

c o n f l i c t  w i t h  i t .  I n  s u c h  c a s e s  t h e  q u e s t i o n  i s  m a i n l y

one o f  c o n s t r u c t i o n  o f  t h e  document i n  o r d e r  t o  d e t e r m i n e
l 6t h e  s y s t e m  o f  law  a p p l i c a b l e .

I n  G-iwa & o r s .  v .  ^ t u n  & o r s . ~ ^  a  t r u s t  d e e d  p r o v i d e d

1 6 .  See  I n  r e .  t h e  E s t a t e  o f  Tpm J o n e s ,  D e c e a s e d ,  K a te  Shaw 
.& a n o r .  v .  T a y l o r  & a n o r . (1 9 2 0 )  3 N .L .R .  7 2 ,  a t  p . 75*

Sed q u . w h e t h e r  c u s t o m a r y  lav/ s h o u l d  n o t  b e  a p 
p l i c a b l e  i n  a l l  c a s e s  u n l e s s  t h e  d e c e a s e d  e x p r e s s l y  
p r o v i d e d  o t h e r w i s e .

1 7 .  ( 1 9 3 2 )  11 N . L . R . 1 6 0 .



t h a t  t h e  b e n e f i c i a r i e s  an d  t h e i r  d e s c e n d a n t s  w ere  t o  h o l d  

c e r t a i n  r e a l  p r o p e r t y  a s  j o i n t  t e n a n t s  and  t e n a n t s  i n  

common and  t h a t  t h e  p r o p e r t y  was n o t  t o  b e  s o l d  w i t h o u t  

t h e  c o n s e n t  o f  a l l  t h e  b e n e f i c i a r i e s .  A m a j o r i t y  o f  t h e  

b d n e f i c i a r i e s  s o u g h t  t o  h a v e  t h e  p r o p e r t y  s o l d  b u t  t h e  

m i n o r i t y  o p p o s e d  any  s a l e .  On a n  a p p l i c a t i o n  t o  t h e  C o u r t  

B u t l e r  L i o y d ,  J .  h e l d  t h a t  t h e  n a t u r e  o f  t h e  t e n u r e  

a p p e a r e d  t o  h a v e  b e e n  a l t e r e d  b e c a u s e  t h e  p r o p e r t y  was 

h e l d  u n d e r  a  Crown G r a n t  a n d  t h a t  on t h e  t e r m s  o f  t h e  

t r u s t  d e e d  t h e  p r i n c i p l e  o f  E n g l i s h  l a w ,  n o t  n a t i v e  law  

an d  c u s to m ,  w ere  t o  be  a p p l i e d .
■ J  Q

I n  ^ a c o b s  v .  u l a d u n n i  E r o s . a  t e s t a t o r  d e v i s e d  h i s  

r e a l  p r o p e r t y  t o  a l l  h i s  c h i l d r e n  t o  " r e m a i n  and  be  r e 

t a i n e d  a s  a f a m i l y  p r o p e r t y  i n  a c c o r d a n c e  w i t h  n a t i v e  

l a w  a n d  c u s t o m " .  The d e f e n d a n t s  a t t a c h e d  t h e  p r o p e r t y  

u n d e r  h  w r i t  o f  f i . f a  i s s u e d  a g a i n s t  t h r e e  o f  t h e  t e s t a t o r  

c h i l d r e n .  The p l a i n t i f f ,  a  f o u r t h e  c h i l d ,  s t a r t e d  t h e s e  

p r o c e e d i n g s  t o  h a v e  t h e  p r o p e r t y  r e l e a s e d  f ro m  t h e  a t t a c h 

m e n t .

At t h e  t r i a l ,  C o u n s e l  f o r  t h e  e x e c u t i o n - c r e d i t o r s  

s t a t e d  i n  h i s  a rg u m e n t  t h a t  t h e  d e c e a s e d  a c q u i r e d  t h e  f e e  

s i m p l e  o f  t h e  p r o p e r t y  u n d e r  a c o n v e y a n c e  i n  E n g l i s h  form* 

t h a t  t h e  w i l l  was i n  E n g l i s h  fo rm ,  a n d ,  t h e r e f o r e ,  t h a t

18. (1935) 12 ^ . L . R . l .



t h e  c h i l d r e n  s h o u l d  h e  t r e a t e d  a s  t e n a n t s  i n  common 

u n d e r  E n g l i s h  la w ,  an d ,  a c c o r d i n g l y ,  t h e  s h a r e s  o f  t h e  

t h r e e  c h i l d r e n  s h o u l d  h e  a t t a c h e d  and  s o l d .

Graham F a u l ,  j .  r e j e c t e d  t h i s  a r g u m e n t ,  h o l d i n g  t h a t  

t h e  w i l l  was c l e a r  e n o u g h  i n  i t s  t e r m s  and  t h a t  i t  d i d  n o t  

c o n s t i t u t e  t h e  d e v i s e e s  t e n a n t s  i n  common u n d e r  E n g l i s h  

l a w .  f u r t h e r ,  t h e  f a c t  t h a t  t h e  t e s t a t o r  h a d  a c q u i r e d  

t h e  p a r t i c u l a r  p r o p e r t y  u n d e r  a  co n v e y a n c e  i n  E n g l i s h  fo rm  

d i d  n o t  p r e v e n t  t h e  p r o p e r t y  b e c o m in g  a  f a m i l y  p r o p e r t y  

u n d e r  n a t i v e  la w  an d  cu s to m  a s  e f f e c t i v e l y  a s  i f  t h e  c h i l 

d r e n  h a d  s u c c e e d e d  t o  i t  i n  i n t e s t a c y .  F o r  t h e s e  r e a s o n s  

he o r d e r e d  t h a t  t h e  p r o p e r t y  m ust  be  r e l e a s e d  f ro m  t h e  

g t t a c h m e n t .  Thj_s d e c i s i o n  a g r e e s  e n t i r e l y  w i t h  a n  e a r l i e r  

judgm en t  o f  t h e  F u l l  ^ o u r t  i n  ^ i l l e r  B r o t h e r s  ( o f  L i v e r 

p o o l )  L t d . ,  v .  ^ V e n i . ^
90

I n  A la k e  v .  f t a l i d  a  t e s t a t o r  p r o v i d e d  t h a t  i f  

one o f  h i s  c h i l d r e n  s h o u l d  e r e c t  a  " s o l i d  b r i c k  b u i l d i n g "  

on a p o r t i o n  o f  t h e  p r o p e r t y  d e v i s e d  on  t r u s t  t o  a l l  t h e  

c h i l d r e n ,  t h a t  p o r t i o n  was t o  b e  c o n v e y e d  t o  t h e  c h i l d  

o m a n y  o f  h i s  i s s u e s  i n  f e e  s i m p l e .  The named c h i l d  d i d  

n o t  e r e c t  t h e  b u i l d i n g  on t h e  p r o p e r t y  w h ic h  was l a t e r  

a c q u i r e d  b y  t h e  G o v ern m en t .  T]ie c h i l d  d i e d  i n t e s t a t e

19. (192U) 5 w .L.R.J+0
20. (1935) 12 n. l .R.22.



w i t h o u t  i s s u e  h u t  h i s  m o t h e r  c l a i m e d  a n  a c c o u n t  a n d  p a y 

m e n t  o v e r  t o  h e r  o f  w h a t  m i g h t  h e  f o u n d  t o  h e  h e r  s o n ’ s  

s h a r e  o f  t h e  c o m p e n s a t i o n  r e c e i v e d  f r o m  t h e  G o v e r n m e n t .

I t  was h e l d  b y  Graham P a u l ,  J .  t h a t  t h e  e r e c t i o n  

o f  t h e  " s o l i d  b r i c k  b u i l d i n g "  was a c o n d i t i o n  p r e c e d e n t  

t o  v e s t i n g  o f  s e p a r a t e  i n t e r e s t  i n  t h e  named c h i l d  an d  

a s  t h e  c o n d i t i o n  was n o t  s a t i s f i e d  t h e  m o t h e r ’ s  c l a i m  

must b e  d i s m i s s e d  r e g a r d l e s s  o f  t h e  s u b s e q u e n t  im p o s 

s i b i l i t y  o f  p e r f o r m a n c e  owing t o  t h e  c o m p u ls o r y  a c q u i s i 

t i o n .  He o r d e r e d  t h a t  t h e  p r o p e r t y  i n  i t s  c o n v e r t e d
i

fo rm  m u s t ,  t h e r e f o r e ,  b e  h e l d  f o r  t h e  m a i n t e n a n c e  o f  

t h e  c h i l d r e n  an d  g r a n d - c h i l d r e n  o f  t h e  t e s t a t o r ;  t h a t  

i s ,  t h a t  i t  m ust  d e v o l v e  i n  a c c o r d a n c e  w i t h  n a t i v e  l a w  

and  c u s to m .

The c o n c l u s i o n  t o  b e  d raw n f ro m  t h e s e  c a s e s  and  

others*** d e c i d e d  on t h e  same p r i n c i p l e  i s  t h a t  w here  a  w i l l  

p r o v i d e s  f o r  s u c c e s s i o n  t o  b e  r e g u l a t e d  b y  n a t i v e  law  

an d  c u s to m ,  t h e  e s t a t e  w i l l  v e s t  i n  t h e  c u s t o m a r y  s u c 

c e s s o r s  a s  t h o u g h  t h e  d e c e a s e d  d i e d  i n t e s t a t e .  T h is  

s t a t e m e n t  i s ,  h o w e v e r ,  s u b j e c t  t o  two q u a l i f i c a t i o n s :  

f i r s t l y , i f  t h e  document p r o v i d e s  f o r  t h e  c i r c l e  o f  t h e  

i n h e r i t o r s  t o  b e  w id e n e d  more t h a n  t h a t  w h i c h  cu s to m

1. eg. G eorge  v .  P a . io re  (l939) 15 ^.L.R.l; C oker  v .  
C o k e r  (1938) I k  .L.R. 8 3.



p e r m i t s ,  t h e  c o u r t  w i l l  g i v e  e f f e c t  t o  t h e  p r o v i s i o n *
'•( - -n 2T h u s ,  i n  Amos E p g b e s a n  & o r s .  v .  D o rc a s  A d e b i y i  & o r s .  

t h e  w i l l  p r o v i d e d  t h a t  a  b r o t h e r  was t o  b e  " t h e  h e a d  o f  

t h e  f a m i l y "  and  d e v i s e d  r e a l  p r o p e r t y  t o  t r u s t e e s  t o  h o l d  

t h e  same a s  " f a m i l y  h o u s e s " .

On a summons t o  d e t e r m i n e  who s h o u l d  b e  i n c l u d e d  

w i t h i n  t h e  t e r m  " f a m i l y " ,  B u t l e r  L i o y d ,  J .  h e l d  t h a t  on  

a t r u e  c o n s t r u c t i o n  o f  t h e  w i l l  a s  a  whole  i t  was c l e a r  

t h a t t h e  t e s t a t o r  i n t e n d e d  t h e  w ord  " f a m i l y "  t o  i n c l u d e  

h i s  b r o t h e r s  a n d  s i s t e r s  an d  t h e i r  d e s c e n d a n t s  a s  w e l l  

as  h i s  own c h i l d r e n .

S e c o n d l y , i f  on  a t r u e  c o n s t r u c t i o n  o f  t h e  w i l l  i t  

i s  n o t  t h e  p r o p e r t y  i n  s p e c i e  b u t  t h e  income t h e r e o f  w h ich  

i s  i n t e n d e d  t o  b e  i n h e r i t e d  i n  a c c o r d a n c e  w i t h  c u s t o m a r y  

la w ,  t h e  c o u r t  w i l l  o v e r - r i d e  c u s t o m a r y  la w  an d  i g n o r e  any  

p r o v i s i o n s  i n  t h e  docum ent w h ic h  p r o h i b i t  a  s a l e  o f  t h e  

p r o p e r t y  a l t h o u g h  i t  w i l l  o r d e r  t h e  d i s t r i b u t i o n  o f  t h e  

incom e on t h e  p r o c e e d s  o f  t h e  s a l e  t o  b e  c o n f i r m e d  t o  t h e  

c u s to m a r y  b e n e f i c i a r i e s  a s  d i s c l o s e d  b y  t h e  w i l l .  T h i s  

p r o p o s i t i o n  i s  s u p p o r t e d  h y  B ra n c o  & o r s . v .  J o h n s o n .

I n  t h a t  c a s e  t h e  d e c e a s e d  d e v i s e d  c e r t a i n  r e a l  p r o p e r t y

2. (19^1) 16 N.L.R. 26
3 .  (192+3.) i y  n . l . r .  7 0 .



t o  t r u s t e e s  " t o  l e t  t h e  same a n d  c o l l e c t  t h e  r e n t s  t h e r e o f  

a n d  ( a f t e r  d e d u c t i n g  t h e r e f r o m  t h e  expeuaces f o r  r e p a i r s  • • 

t o  d i s t r i b u t e  t h e  b a l a n c e  e q u a l l y "  among h i s  c h i l d r e n  

and  a f t e r  t h e i r  d e a t h  am ongst  t h e i r  c h i l d r e n  p e r  s t i r p e s . 

The t e s t a t o r  s t i p u l a t e d  t h a t  t h e  p r o p e r t y  d e v i s e d  s h o u l d  

n e v e r  b e  s o l d .

Some b e n e f i c i a r i e s  w a n te d  ii© p r o p e r t y  t o  b e  s o l d  

b u t  t h e y  w ere  o p p o s e d  b y  o t h e r s  on t h e  g r o u n d  t h a t  t h e  

t e s t a t o r  i n t e n d e d  t o  c r e a t e  f a m i l y  r p o p e r t y  i n  a c c o r d a n c e  

t o  n a t i v e  law  a n d  c u s to m .  Tn a n  a c t i o n  s e e k i n g  a n  o r d e r  

f o r  s a l e ,  Ba k e r ,  Ag. C . J .  h e l d ,  i n t e r  a l i a , t h a t  a s  i t  was 

t h e  r e n t s  f rom  t h e  p r o p e r t y  w h ic h  f o rm e d  t h e  s u b j e c t  m a t 

t e r  o f  t h e  b e q u e s t ,  t h e  p r o p e r t y  s h o u l d  b e  s o l d .  The. 

l e a r n e d  ju d g e  a l s o  j u s t i f i e d  t h e  s a l e  on  t h e  g r o u n d  t h a t  

t h e  b e q u e s t  was i n  E n g l i s h  fo rm  a n d ,  a c c o r d i n g l y ,  t h a t  

E n g l i s h  law  s h o u l d  a p p l y .  The d e c i s i o n ,  a s  C o k e r^  c o r 

r e c t l y  o b s e r v e d ,  i g n o r e d  th e  f a c t  t h a t  t h e  t e s t a t o r  im

p o s e d  a p r o h i b i t i o n  on  t h e  s a l e  o f  t h e  p r o p e r t y .  The 

ju d g m e n t  i s  s u p p o r t a b l e ,  h o w e v e r ,  on t h e  g r o u n d  t h a t  t h e  

t e s t a t o r  b e q u e a t h e d  t h e  r e n t s ,  n o t  t h e  r e a l t y  i t s e l f ,  and  

a c c o r d i n g l y  h i s  b e n e f i c i a r i e s  w o u ld  s u f f e r  no d i s a d v a n t a g e  

b y  t h e  s a l e .

U. C o k e r ,  F a m i ly  P r o p e r t y  among t h e  Y o r u b a s .  p . 225#



I t  h a s  b e e n  j u d i c i a l l y  r e c o g n i s e d  t h a t  a  l a n d l o r d  

c a n n o t  im pose  new c o n d i t i o n s  on  t h e  s u c c e s s o r s  o f  a  t e n a n t  

u n l e s s  t h e r e  h a s  b e e n  m u t u a l  a g r e e m e n t ,  ^ h l s  i s  i m p l i c i t
jr

i n  B t im  & o r s .  v .  Eke & O r s . w here  M a i t in d a le ,  J .  l a i d  down

t h a t  t h e  g r a n t o r s  w ere  n o t  e n t i t l e d  t o  c o n v e y  t o  s t r a n g e r s

any  r i g h t s  i n  r e s p e c t  o f  t h e  l a n d  u n l e s s  p e r m i s s i o n  o f
£

t h e  g r a n t e e s  h a d  b e e n  o b t a i n e d .

F i n a l l y ,  e v e n  i f  l e t t e r s  o f  a d m i n i s t r a t i o n  h a v e  b e e n  

g r a n t e d  t o  a  c u s t o m a r y  s u c c e s s o r  ( t h e r e b y  c h a n g i n g  t h e  me

t h o d  o f  a d m i n i s t r a t i o n )  h e  i s  n e v e r t h e l e s s  l i a b l e  on t h e  

b r e a c h  o f  t h e  c o v e n a n t s ,  o b l i g a t i o n s  o r  c o n t r a c t s  o f  t h e  

d e c e a s e d .  T h i s  l i a b i l i t y  i s  f o u n d e d  n o t  o n l y  on  t h e  b o n d  

w h ic h  he e n t e r e d  i n t o ^  b u t  a l s o  on  t h e  f a c t  t h a t  i n  c u s t o 

m ary  law  t h e  s u c c e s s o r  s t e p s  i n t o  t h e  s h o e s  o f  t h e  d e c e a s e d ,  

a s s u m in g  h i s  d u t i e s  a s  w e l l  a s  h i s  r i g h t s ,  e x c e p t  i n  c a s e s  

w h ere  t h o s e  d u t i e s  o r  r i g h t s  a r e  p u r e l y  o f  a  p e r s o n a l  

n a t u r e •

5 . ( 19 1̂-1 ) 16 i+3 , c r i t i c i s e d  above  on o t h e r  g r o u n d s .
6 . c f .  K ak rah  v .  Ampofoah ( l 9 5 7 )  & W .A.L .R#3 0 3 , where  Adumna- 

Boss man, J .  h e l d  i n  t h e  Ghana Supreme C o u r t  t h a t  a 
g r a n t o r  c o u l d  n o t  impose p a y m en t  o f  c o n t r i b u t i o n s  on
t h e  s u c c e s s o r s  t o  a  c u s to m a r y  t e n a n c y  b e c a u s e  t h e i r  d e 
c e a s e d  f a t h e r  d i d  n o t  a p p e a r  t o  b e  l i a b l e  t o  make s u c h  
c o n t r i b u t i o n s  •

7 . West v .  Taiwo & Dawodu ( l 8 8 8 ) R . C . J .  1 3 , p e r  Smalman 
S m i th ,  J.



SUCCESSION UNDER THE GENERAL LAW.

I t  i s  n e c e s s a r y  t o  ad d  t o  w hat  h a s  a l r e a d y  b e e n  

s t a t e d  i n  t h e  f i r s t  c h a p t e r  t h a t  t o d a y  no one p i e c e  o f  

l e g i s l a t i o n  r e l a t i n g  t o  i n h e r i t a n c e  a p p l i e s  t o  a l l  t h e  

R e g io n s  w i t h i n  t h e  F e d e r a t i o n  b e c a u s e  u n d e r  t h e  p r e s e n t  

s e t - u p  s u c c e s s i o n  i s  a  R e g i o n a l  m a t t e r .  The d i s c u s s i o n  

w h ich  f o l l o w s ,  t h e r e f o r e ,  r e l a t e s  o n l y  t o  t h o s e  f e a t u r e s  

o f  t h e  g e n e r a l  law  w h ic h  a r e  common t o  a l l  t h e  R e g i o n s .  

Where any d i f f e r e n c e s  o c c u r ,  t h e y  w i l l  b e  m e n t i o n e d  

e x p r e s s l y .  The f i r s t  q u e s t i o n  w h ich  n a t u r a l l y  a r i s e s  

h e r e  i s

When i s  t h e  g e n e r a l  l aw  a p p l i c a b l e ?

I n  a t t e m p t i n g  t b  a n s w e r  t h i s  q u e s t i o n  i t  m ust  b e  

s t r e s s e d  t h a t  t h e  t e r m  ^ g e n e r a l  law "  a s  u s e d  h e r e  i n d i c a t e s  

any s y s t e m  o f  l a w ,  l o c a l  o r  i m p o r t e d ,  w h ich  c o u l d  b e  a p 

p l i e d  t o  e v e r y b o d y  w i t h i n  a  R e g i o n  p r o v i d e d  t h a t  c e r t a i n  

c o n d i t i o n s  w ere  f u l f i l l e d .  B e a r i n g  t h i s  i n  m in d  i t  may 

b e  s t a t e d  t h a t  t h e  g e n e r a l  lav/ w i l l  be  a p p l i c a b l e  u n d e r  

t h e  f o l l o w i n g  c i r c u m s t a n c e s :

( i )  I n  e v e r y  c a s e o f  t e s t a c y  where  t h e  docum ent  e x p r e s s l y  

o r  b y  i m p l i c a t i o n  e x c l u d e s  n a t i v e  la w  an d  c u s t o m . T h i s  i s  

m a i n l y  a q u e s t i o n  o f  i n t e r p r e t a t i o n  o f  t h e  w i l l .  Thus i n



8S a i b u  (n e e  P e d r o )  v ,  S r a i mah  jpgbo , t h e  d e c e a s e d ,  M axi

m i l i a n  Domingo P e d r o ,  b y  h i s  w i l l  d a t e d  1 7 t h  g e p t e m b e r ,  

1 8 9 8 ,  d e v i s e d  and  b e q u e a t h e d  r e a l  an d  p e r s o n a l  p r o p e r t y  

t o  h i s  c h i l d r e n .  S u b s e q u e n t  t o  h i s  d e a t h  (w h ic h  o c c u r r e d  

on  1 0 t h  A u g u s t ,  18 9 8 )  two o f  t h e  c h i l d r e n  by  a n  i n d e n t u r e  

d a t e d  6 t h  A p r i l ,  196* s o l d  t h e i r  t w o - f o u r t h s  p a r t  i n  t h e  

p r o p e r t y  t o  t h e i r  two b r o t h e r s .

On t h e  2 h t h  - ^ p r i l ,  1 9 k l f t h e  w ho le  p r o p e r t y  was 

a d v e r t i s e d  f o r  s a l e  u n d e r  a  w r i t  o f  f i f a  i s s u e d  a g a i n s t  

one o f  t h e  two p u r c h a s i n g  b r o t h e r s .  Dhe o t h e r  b r o t h e r  

b r o u g h t  t h i s  a c t i o n  c l a i m i n g  r e l e a s e  o f  t h e  p r o p e r t y  on 

t h e  g r o u n d  t h a t  t h e  d e b t o r  h a d  no a t t a c h a b l e  i n t e r e s t  

t h e r e i n .

B u t l e r  D lo y d ,  J . '  d i s m i s s e d  t h e  a c t i o n  on  t h e  g r o u n d  

t h a t  u n d e r  t h e  t e r m s  o f  t h e  w i l l  t h e  f o u r  d e v i s e e s  c l e a r l y  

became j o i n t  t e n a n t s ,  b u t  t h e  e f f e c t  o£  t h e  c o n v e y a n c e  

was t o  s e v e r  t h e  j o i n t  t e n a n c y  a n d  t h e r e  was no d o u b t  t h a t  

s o  f a r  a t  l e a s t  a s  t h e  Q u a r t e r  s h a r e  a c q u i r e d  b y  h im  i n  

1916 was c o n c e r n e d ,  t h e  jud g m en t  d e b t o r  was i n  t h e  p o s i 

t i o n  o f  a t e n a n t  i n  common.

H ere  t h e r e  was no  d o u b t  t h a t  t h e  w i l l ,  i n  i t s  t e r m s ,

e x c l u d e d  t h e  a p p l i c a t i o n  o f  c u s to m a r y  la w  an d  t h e  C o u r t ,  

f o l l o w i n g  an  e a r l i e r  d e c i s i o n  o f  t h e  W.a . C . a . on  a S i e r r a

8. (19U1) 16 n.L.R.25.



9L eone  c a s e  , h a d  t o  a p p l y  E n g l i s h  l a w  w h ich  i s  p a r t  o f  t h e  

g e n e r a l  l a w .

( i i )  The g e n e r a l  l a w  a l s o  a p p l i e s  i n  c a s e s o f  s u c c e s s i o n  

w h ere  t h e  p a r t i e s  c o n c e r n e d  a r e  n o t  n a t i v e s . T h i s  p r o p o 

s i t i o n  i s  i m p l i c i t  f rom  "both t h e  o l d  Supreme C o u r t  O r

d i n a n c e s  and  t h e  p r e s e n t  H igh  C o u r t  Law s.  The w h o le  h a s i s  

f o r  t h e  a p p l i c a t i o n  o f  c u s t o m a r y  la w  i s  t h a t  a t  l e a s t  one 

o f  t h e  p a r t i e s  i s  a  n a t i v e ;  i f  none  o f  them i s  a  n a t i v e ,  

c u s to m a r y  law  w i l l  he  e x c l u d e d .

I n  c o n s i d e r i n g  t h e  s y s t e m  o f  la w  a p p l i c a b l e  t h e  C o u r t  

h a s  t o  t a k e  i n t o  a c c o u n t  t h e  d o m e s t i c  r u l e s  o f  p r i v a t e  

i n t e r n a t i o n a l  l a w .  ^ n d e r  t h e  g e n e r a l  l a w ,  t h e  d o m e s t i c  

r u l e s  o f  p r i v a t e  i n t e r n a t i o n a l  law  a r e  s u b s t a n t i a l l y  t h e  

same a s  t h e  E n g l i s h  r u l e s  o f  c o n f l i c t  o f  l a w s .  T h i s  means 

t h a t  s u c c e s s i o n  t o  t h e  r i g h t s  o f  l a n d l o r d s  an d  t e n a n t s  

(w h i c h  i s  s u c c e s s i o n  t o  immovable p r o p e r t y )  w i l l  be g o v e r n e d  

b y  t h e  l e x  s i t u s , ^  t h a t  i s , ,  b y  t h e  g e n e r a l  law  o f  t h e  

R e g i o n ,  n o t  n e c e s s a r i l y  b y  t h e  l e x  d o m i c i l i  o f  t h e  d e 

c e a s e d  f o r e i g n e r .  I t  i s  on  t h i s  p r i n c i p l e  t h a t  i t  w i l l
11b e  p o s s i b l e  t o  j u s t i f y  t h e  d e c i s i o n  i n  S av ag e  v .  M a c f o y .

I n  t h a t  c a s e ,  t h e  d e c e a s e d  h u s b a n d ,  a  S i e r r a  L e o n e a n

9 .  M i l l a r  v .  P o r t e r  ( l 9 3 9 )  5 V/#A .C #a . 1 5 1 «
1 0 .  T h i s  l e x  s i t u s , a s  e x p l a i n e d  p r e v i o u s l y ,  c o m p r i s e s  

b o t h  t h e  % g e r i a n  s ta tu te s ,  a n d  t h e  i m p o r t e d  E n g l i s h  
la w .

1 1 .  (1 9 0 9 )  Hen. 5 0 4 .



f ro m  F r e e t o w n ,  came t o  N i g e r i a  an d  s e t t l e d  i n  L agos  

w here  he  was e d u c a t e d .  A f t e r  w o rk in g  i n  v a r i o u s  p a r t s  

o f  t h e  c o u n t r y  he  d i e d  i n  L a g o s ,  s u r v i v e d  b y  h i s  w i f e  

whom, i t  a p p e a r e d ,  h e  m a r r i e d  i n  a c c o r d a n c e  w i t h  Yoruba  

c u s t o m a r y  l a w .  ^he d e c e a s e d  h a d  t h r e e  c h i l d r e n  b y  th e  

w i f e  an d  s i x  o t h e r  c h i l d r e n  b y  a n o t h e r  woman w i t h  whom 

h e  c o h a b i t e d  w i t h o u t  p e r f o r m i n g  any  f o r m a l  m arnage  c e r e 

mony.

On h i s  d e a t h  i n t e s t a t e  h i s  l a w f u l  w i f e ,  t h e  p l a i n t i f f ,  

s o u g h t  a  d e c l a r a t i o n  t h a t  h e r  c h i l d r e n ,  a l o n e  w ere  t h e  

l e g i t i m a t e  i s s u e  o f  t h e  d e c e a s e d  a n d ,  t h e r e f o r e ,  e n t i t l e d  

t o  t h e  w hole  e s t a t e  to  t h e  e x c l u s i o n  o f  t h e  s i x  o t h e r  

c h i l d r e n .

O s b o rn e ,  C . J .  h e l d  t h a t  t h e  d e c e a s e d  was n o t  a " n a t i v e 11
12u n d e r  S e c t i o n  19 o f  t h e  Supreme C o u r t  O r d i n a n c e ,  1?#6  

a n d  t h a t  a s  i t  was p r o v i d e d  p u r s u a n t  t o  s e c t i o n  lij- o f  t h e  

O r d i n a n c e  t h a t  t h e  E n g l i s h  common l a w ,  d o c t r i n e s  o f  e q u i t y ,  

a n d  s t a t u t e s  o f  g e n e r a l  a p p l i c a t i o n  i n  f o r c e  i n  E n g la n d  

on  1 s t  J a n u a r y ,  1 9 0 0 ,  s h o u l d  a p p l y  i n  N i g e r i a ,  t h e  m a r r i a g e  

b e t w e e n  t h e  d e c e a s e d  a n d  t h e  p l a i n t i f f  was g o v e r n e d  b y  

E n g l i s h  l a w .  The l e a r n e d  C . J .  h e l d  f u r t h e r  t h a t  b e c a u s e

1 2 .  The I n t e r p r e t a t i o n  O r d i n a n c e ,  C a p . 89 o f  1 9 5 8 ,  r e 
e n a c t i n g  t h e  p r e v i o u s  p r o v i s i o n  o f  S . i l j .  o f  t h e  Supreme 
C o u r t  O r d i n a n c e  w h ic h  i n  t u r n  r e - e n a c t i o n  a  s i m i l a r  
p r o v i s i o n  o f  t h e  1876  O r d i n a n c e .



th e  d e c e a s e d  came from ^ ie r r a  ^ e o n e ,  the  custom ary  mar

r i a g e  w i t h  t h e  p l a i n t i f f  w a s  u n l a w f u l  b e c a u s e  i t  w a s  p o 

l y g a m o u s  i n  n a t u r e ,  ^ h e  J u d g e  s a i d ,

"The mere f a c t  o f  Macfoy h a v i n g  made 
L agos  h i s  d o m i c i l e  o f  c h o i c e  w o u ld  n o t  
n e c e s s a r i l y  make h im  s u b j e c t  t o  o r  
g i v e n  t h e  b e n e f i t  o f  n a t i v e  law  a n d  
c u s to m ,  and  h i s  o r d i n a r y  r e l a t i o n s  
w ou ld  b e  g o v e r n e d  b y  E n g l i s h  n o t  b y  
n a t i v e  l a w . "  13

L a t e r  o n  h e  s a i d  t h a t  t h e

" O r d i n a r y  r u l e  a p p l i e s  i n  t h i s  [ c a s e ] ,  
an d  t h a t  t h e  d e v & i t i o n  i s  g o v e r n e d  b y  
t h e  l e x  s i t u s , i n  t h i s  c a s e  t h e  n a t i v e  
law  o f  s u c c e s s i o n . "  11+

Under t h i s  n a t i v e  law  t h e r e  was

"no  d i f f e r e n c e  b e t w e e n  c h i l d r e n  b o r n  
i n  n a t i v e  w ed lo c k  a n d  t h e  o f f s p r i n g  
o f  f o r t u i t o u s  c o n n e c t i o n  p r o v i d e d  
t h a t  p a t e r n i t y  h a s  b e e n  a c k n o w l e d g e d . "  15

He t h e r e f o r e  o r d e r e d  t h a t  a l l  t h e  c h i l d r e n  s h o u l d  s h a r e

t h e  r e a l  p r o p e r t y  e q u a l l y  a s  t e n a n t s  i n  common.

I t  i s  r e s p e c t f u l l y  s u b m i t t e d  t h a t  a l t h o u g h  O s b o rn e ,

C . J ’ s r e a s o n i n g  was w rong  i n  l a w ,  h e  e v e n t u a l l y  d i d

j u s t i c e  t o  t h e  p a r t i e s  c o n c e r n e d  a l t h o u g h  t h e  c o n c l u s i o n

w o u ld  h a v e  b e e n  t h e  same h a d  he  a d o p t e d  a  r i g h t  a p p r o a c h .

I t  was n o t  c o r r e c t  i n  la w  t o  s a y  t h a t  t h e  m a r r i a g e  b e t w e e n

t h e  d e c e a s e d  a n d  t h e  p l a i n t i f f  was g o v e r n e d  b y  E n g l i s h

1 3 .  a t  p . “ 5 08 .  
11+. i b i d .
1 5 .  i b i d .



law  b e c a u s e  m a r r i a g e  i s  g o v e r n e d  b y  t h e  l e x  d o m i c i l i  

and t h e  de c u j u s  h a v i n g  made N i g e r i a  h i s  d o m i c i l e  o f  

c h o i c e  c a n  l a w f u l l y  m a r ry  u n d e r  any  s y s t e m  o f  N i g e r i a n  

l a w .  S e c o n d l y ,  t h e  J u d g e  d i d  n o t  a p p l y  t h e  n a t i v e  law  o f  

s u c c e s s i o n  i n  d e c l a r i n g  t h a t  t h e  c h i l d r e n  w e re  t e n a n t s  i n  

common: he  a p p l i e d  E n g l i s h  l a w .  U n d e r  n a t i v e  law  t h e

d i v i s i o n  w o u ld  hav e  b e e n  i n t o  two h a l v e s  ( a c c o r d i n g  t o  

" h o u s e s " ) ,  e a c h  h a l f  g o i n g  t o  one s e t  o f  c h i l d r e n .

The c a s e  i s  s u p p o r t a b l e  on  t h e  g ro u n d  t h a t  t h e  C o u r t  

a c c e p t e d  t h a t  t h e  l e x  s i t u s  g o v e r n e d  s u c c e s s i o n  t o  r e a l l y  

and  a s  t h i s  l e x  s i t u s  i n c o r p o r a t e s  b o t h  E n g l i s h  la? / ,  N i 

g e r i a n  s t a t u t e s  a n d  n a t i v e  la w ,  t h e  judge h a d  t o  d e c id e  

w h ic h  o f  t h e s e  s y s t e m s  t o  a p p l y ,  ^ e  c o r r e c t l y  d e c i d e d  

on n a t i v e  l a w ,  t h o u g h  r e g r e t t a b l y ,  h e  a p p a r e n t l y  h a d  

no e v i d e n c e  o f  w hat  i t  was an d  a p p l i e d  t h e  r u l e  w h ich  

a p p e a r e d  m ost  f a i r  u n d e r  t h e  c i r c u m s t a n c e s .

( i i i )  F u r t h e r ,  t h e  g e n e r a l  law  a p p l i e s  i n  a l l  c a s e s  o f
16i n t e s t a c y  w i t h i n  s e c t i o n  36 o f  t h e  M a r r i a g e  O r d i n a n c e .

T h i s  s e c t i o n  i s  o f  s o  g r e a t  i m p o r t a n c e  a n d  d i f f i c u l t y

t h a t  i t  m us t  be  c i t e d  i n  f u l l .

16 .  C a p . 115 o f  1 9 5 8 .  U n d er  t h e  N i g e r i a  ( C o n s t i t u t i o n )
O rd e r  i n  C o u n c i l ,  i 960 N o .1652 ,  S c h e d u l e  P a r t  I ,
i t e m  2 3 t M a r r i a g e  ( a s  d e s c r i b e d  t h e r e i n )  i s  a  F e d e r a l
m a t t e r .  Bu t  s u c c e s s i o n  i s  a  R e g i o n a l  m a t t e r ,  t h e r e 
f o r e  s . 36 o f  t h e  M a r r i a g e  O rd i n a n c e  c a n  o n l y  b e  e f f e c t i v e  
i n  an d  a p p l i c a b l e  t o  L a g o s .  * f  i t  now p u r p o r t s  t o  
a p p l y  t o  o t h e r  R e g i o n s  i t  i s  t o  t h a t  e x t e n t  n u l l  and  
v o i d .
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I t  l a y s  down as f o l l o w s : -

" ( 1 )  Vvhere an y  p e r s o n  who i s  s u b j e c t  t o  
n a t i v e  la w  o f  c u s to m  c o n t r a c t s  a  m a r r i a g e  
i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h i s  
© r d i n a n c e ,  a n d  s u c h  p e r s o n  d i e s  i n t e s t a t e ,  
s u b s e q u e n t l y  t o  t h e  commencement o f  t h i s  
O r d i n a n c e ,  l e a v i n g  a  widow o r  h u s b a n d ,  o r  
any  i s s u e  o f  s u c h  m a r r i a g e ;  an d  a l s o  where  
any  p e r s o n  who i s  t h e  i s s u e  o f  any  s u c h  
m a r r i a g e  a s  a f o r e s a i d  d i e s  i n t e s t a t e  s u b 
s e q u e n t l y  t o  t h e  commencement o f  t h i s  
O r d in a n c e  -

The p e r s o n a l  p r o p e r t y  o f  s u c h  i n t e s t a t e  
and  a l s o  any  r e a l  p r o p e r t y  o f  w h ic h  t h e  s a i d  
i n t e s t a t e  m ig h t  h a v e  d i s p o s e d  by  w i l l ,  s h a l l  
b e  d i s t r i b u t e d  i n  a c c o r d a n c e  w i t h  t h e  p r o 
v i s i o n s  o f  t h e  law  o f  E n g la n d  r e l a t i n g  t o  t h e  
d i s t r i b u t i o n  o f  t h e  p e r s o n a l  e s t a t e s  o f  i n 
t e s t a t e s ,  any  n a t i v e  law  o r  cu s to m  t o  t h e  
c o n t r a r y  n o t w i t h s t a n d i n g :

P r o v i d e d  t h a t  -

( a )  w h e r e  b y  t h e  l a w  o f  E n g l a n d  a n y  p o r t i o n  
o f  t h e  E s t a t e  o f  s u c h  i n t e s t a t e  w o u l d  
b e c o m e  a  p o r t i o n  o f  t h e  c a s u a l  h e r e d i t a r y  
r e v e n u e s  o f  t h e  C r o w n ,  s u c h  p o r t i o n  s h a l l  
b e  d i s t r i b u t e d  i n  a c c o r d a n c e  w i t h  t h e  p r o 
v i s i o n s  o f  n a t i v e  l a w  a n d  c u s t o m ,  a n d  s h a l l  
n o t  b e c o m e  a  p o r t i o n  o f  t h e  s a i d  h e r e d i t a r y  
r e v e n u e s ;  a n d

( b )  r e a l  p r o p e r t y ,  t h e  s u c c e s s i o n  t o  w h ic h  
c a n n o t  b y  n a t i v e  law  o r  cu s to m  b e  a f f e c t e d  
b y  t e s t a m e n t a r y  d i s p o s i t i o n ,  s h a l l  d e s c e n d  
i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  s u c h  
n a t i v e  la w  o r  c u s to m ,  a n y t h i n g  h e r e i n  t o  
t h e  c o n t r a r y  n o t w i t h s t a n d i n g .

( 2 )  B e f o r e  t h e  r e g i s t r a r  o f  m a r r i a g e s  i s s u e s  
h i s  c e r t i f i c a t e  i n  t h e  c a s e  o f  a n  i n t e n d e d  m ar
r i a g e ,  e i t h e r  p a r t l y  t o  w h ic h  i s  a  p e r s o n  s u b 
j e c t  t o  n a t i v e  law  o r  c u s to m ,  he  s h a l l  e x p l a i n  
t o  b o t h  p a r t i e s  t h e  e f f e c t  o f  t h e s e  p r o v i s i o n s



as to the succession to property as affected 
by marriage.
(3) This section applies to the Colony only.11

It is uncertain whether £he section applies -
(a) only to Ordinance marriages celebrated within the 
Federal territory, or
(b) to persons who die intestate in Lagos whether or
not they were domiciled there at the time of the death, or
(c) only to that part of the deceased's property situate 
within the Federal territory#

It is submitted that under the present Federal 
set-up the section applies only to (i) the real property 
of a person marrying under the Ordinance if such real 
property is within the Federal Territory; (ii) any 
personal property of such person who dies domiciled in 
Lagos, regardless of where the personal property is situate. 
The reason for this is that succession is now a Regional 
matter and therefore the Federal law cannot (unless 
adopted) control succession in the Regions. The diffi
culty, however, is that so far, the section still ap
plies in the Eastern and Northern Regions which have not 
expressly changed the old lav; in force before the setting 
up of the Federation. The language of the sub-section(3)



suggests, in  any case, th a t any rea l property outside

Lagos cannot come w ith in  the provisions*

The provision contained in  sec tion  36 was f i r s t  in tro

duced by the Marriage Ordinance of 1881+ ^  which repealed
18the former Ma rriage urdinance enacted in  1863* The 

sec tion  applies to  the property of e i th e r  spouse as well 

as to  th a t  of any issue of the marriage notwithstanding 

th a t such issue contracted a customary union.

The Marriage Ordinance has no e x t r a - t e r r i t o r i a l  e f 

fec t outside N igeria . I f  a C hristian  marriage i s  cele

b ra ted  w ithin N igeria i t  w ill apparently come w ithin the 

Ordinance because i t  cannot be celebrated  in  any other 

way than in  compliance with the procedure th e re in  la id  

down but i f  the marriage be celebrated  outside Nigeria 

i t  w ill  not be governed by the O r d i n a n c e A s  such a

marriage is  monogamous, i t  w ill  be governed by English
19 .la w .  ̂ E n g lis h  law  a p p l i e s  t o  su ch  C h r is t ia n  marriages

20under sections 11+ and 19 of the Supreme Court Ordinance 

and not because of the above sec tion  36 of the Marriage

Ordinance. I f  one of the spouses to (but not the issue

17. No. 11+ of 1881+.
18. No.iO of 1863• I t  i s  not correct to say, as Coker

(Family Property» o p .c i t .  p .250) implies, th a t the
f i r s t  Carriage Ordinance in  Nigeria was passed in  
1881u

19. Cole v. Cole (1898) 1 N.L.R.15*
20. Or the equivalent sections of the present High Court 

Laws*



of) such. C hris tian  marriage dies in te s ta te ,  succession 

to h is  r ig h ts  as a landlord or tenant of any property 

s i tu a te  in  Lagos w ill  he governed hy English law. This 

i s  the p rinc ip le  of law on which the celebrated case of 
Cole v. Cole-*- i s based.

In  th a t  case the issue was as follows: -  

One John uole, a native of Eag0s, a f te r  marrying the 

defendant, Mary Cole, in  ° ie r r a  Reone (outside Nigeria) 

in  186i+, returned to Lagos which remained h is  domicile 

throughout. A son A lfred, a luna tic  a t  the time of the 

proceedings, was born of the marriage in  1866, When 

John ^ole died in te s ta te  in  1897* h is  b ro ther claimed 

h is  p riva te  es ta te  as a customary h e ir .  To determine 

the claim i t  was necessary to  decide whether English or 

customary law applied. Brandford G r if f i th ,  J .  and Rayner, 

C*J. held th a t  English law applied to the e s ta te  of the 

deceased. Explaining the position  of a spouse who con

tra c te d  C hris tian  marriage, Brandford G r if f i th ,  J .  said ,

!fC hris tian  marriage imposes on the husband 
duties and obligations not recognised by 
native law • • • • • •  In  fac t a C hristian  mar
riage clothes the p a r t ie s  to  such marriage 

. and th e i r  offspring with a s ta tu s  unknown to 
native law .” 2

English law was applied in  th is  case because the C0u r t

1 . ^upra.
2 . a t p .22 .



held the view tha t app lica tion  of customary law would 

r e s u l t  in  manifest in ju stice*  ^ t is  reg re tted  tha t in  

attempting to  do ju s t ic e  G r if f i th ,  J* made some question

able observations as to the e ffec t of a C hris tian  marriage 

on the r ig h ts  of the spouses, but the decision is  support

able fo r quite another reason: even in  customary law

on which the b ro ther of the deceased based h is  claim, 

he had no lega l r ig h t to  succeed as long as a son of 

the deceased was a live ; the fac t th a t he was a lu n a tic  

could only make the claimant a guardian, not a lega l 

owner of the property#

Home times the Courts have been unable to  draw 

a d is t in c t io n  between the property of the deceased to 

which English law should apply and the issue of the de

ceased whose r ig h ts  need not be determined by English 

law. Thus in  Aflegbola v* Folaranni & o rs .^, an Awe man 

who had been married to  the p l a in t i f f  under native law 
and custom, was seized and sold in to  s lavery . Tn the 

West Indies where he lived  for fo rty  years he became a 

C hris tian  and was married to  another woman according to 

the r i t e s  of the Roman Catholic Church. Eventually he 

returned to Eag0s and in  1876 bought a piece of land 

on which he la te r  b u i l t  a house. On his death in te s ta te

3. (1921) 3 w.L.r .81



in  1900 , h is  wife by the C hris tian  marriage continued 

to  live  in the house t i l l  1918 when she died leaving the 

house by w ill the f i r s t  defendant. The p l a in t i f f ,  the 

issue of the customary marriage, claimed to succeed to 

the property on h is  f a th e r ’s in tes tacy . Combe, C .J. 

held tha t in  these circumstances English Law, not native 

law and custom, applied and th a t the p l a i n t i f f  was not 

e n t i t le d  to succeed. The argument of the Court was to 

the e ffec t  tha t the customary marriage had been dissolved 

and the learned Chief Ju s tice  purported to  have followed 

Cole v. Cole.̂ ~

The main objection  to  the decision is  not th a t En

g lish  lav/ was applied to the property but tha t i t  was used 

as a te s t  to  determine who was e n t i t le d ,  and even in  th is  

respect the court ignored the fundamental p rinc ip le  of 
th a t lav/, namely, that any ch ild  who was a lawful ch ild  

by h is  lex dom icilii would be e n t i t le d  to in h e r i t  on his 

f a th e r ’s in te s tacy . The p l a i n t i f f  had become a lawful 

ch ild  of the deceased Awe man before the subsequent 

C hris tian  marriage which ought not to  have divested him of 

h is  vested r ig h ts  in  the same way as the d isso lu tio n  of 

a p r io r  C hristian  or Ordinance marriage, follov/ed by a 

customary union, cannot divest the issue of the Ordinance

i|-. Supra .



marriage of h is  r ig h ts  as a child, of h is  father* Unfor

tunately , the decision of Combe, C*J* was adopted by the 

W.A.^.A. in  Copying y, ^anting where the issue of a v a lid  

customary marriage, subsequent to the d isso lu tio n  of an 

Ordinance marriage, was denied the r ig h t  to share in  

his deceased fa th e r !s estate*

All these cases proceeded on the assumption th a t the 

r ig h t of a ch ild  in  N i g e r i a  to in h erit  depends on whether 

he could be regarded as a legitim ate ch ild  in  England 

not whether by English ru les  of p rivate  in te rn a tio n a l  

law he could be regarded as a legitim ate ch ild  by h is  

law of domicile at b i r th ,  ^ t is  to the good of the whole 

body of Nigerian law in  th is  matter tha t Gbamgbose v *

D a n i e l   ̂the Privy C o u n c i l  has re-established the p r i n c i p l e  

that the right of a child to inherit property governed 
by English lav/ does not depend on his being a legitimate 
child in England but by his status under his lex domicili 
at birth*

I t  has been argued e a r l ie r  tha t as ^ .36  (3 ) of the 

Marriage C ^ i nance lim its  the app lication  of $ .3 6  to Lagos, 

the es ta te  of a man who havUycontracted an Ordinance 

Marriage outside Eag0s, dies elsewhere without leaving 

any property in  Lagos, cannot be governed by English law.

5. (1942) 8 W.A.C.A. 108.
6 . See also He Adeline Williams (19W-) 7 W.A.C.A. 156 .
7. (1954) w . A . u . a . h 6 .



This makes i t  d i f f i c u l t  to understand the case of
Q .

Administrator-General v. Qnwo Egbuna in  which Ames ,  . ,  

purporting to follow Cole v, Cole  ̂ held that the e s ta te  

of an Iho man who lived  and died in te s ta te  in  Port 

Harcourt (Eastern Nigeria) should he governed by English 

law because his marriage was in  accordance with the 

provisions of the Marriage Ordinance. Brushing aside 

the v a lid  argument ra ised  for the application  of na

tive  law, the learned Judge said,

’’The fac t tha t Section 36 of the Marriage 
Ordinance applies only to the Colony ap
pears to  me to  have the following consequence. 
I t  provides that any part which under English 
law would go to  the Crown sha ll not do so 
but sh a ll  be d is tr ib u ted  in  accordance with 
native lav/ and custom. There is  no such 
provision applying to  the P ro tec to ra te .
I t  is  not for me to  make one, Consequently 
the r ig h ts  of the Cr own to any portion  of 
th is  e s ta te  remain unaffected and are those 
which i t  has by the law of England*’1 10.

This case, and others decided on the same princ ip le  

lead to the conclusion tha t the courts often apply 

English law to determine the successors once i t  is  

established th a t the deceased contracted a C hris tian  

or an Ordinance marriage. Such an approach, with re s 

pect, has no lega l basis  e x p e p t  in  re la tio n  to  property 

in  Lagos to which sec tion  36 of the Ma rriage Ordinance

8. (1945) 18 N.L.R.l.
9* Supra.
1 0 .  a t  p . 3 -



applies. As Coker very correctly  observed,

"The nature of the marriage should only 
he concerned with the determination of the 
various issues of personal re la tionsh ips  
and not with the incidents of succession.

lex s i tu s  is  the native law of succes
sion, and there is  no reason why i t  should 
not he applied once the personal r e la t io n 
ships in  th is  type of cases has heen ascer
ta ined ."  11

in
(iv) F ina lly , the general law of succession applying/the

12Western Region today is the Administration of Estates Law 
which was passed in 1959 and which is in substance a re
production of the English Administration of Estates Act,
1925 ^  and the In te s ta te  Estates Act, 1 9 5 2 .^  The 

Law applies to  cases of testacy and in testancy  where death 

occured a f te r  the 22nd April, 1959* In  cases of in te 

stacy, succession is  exactly in the same manner as in  

England under Section 1 and the F ir s t  Schedule, Table of 

the In te s ta te  E states Act, 1952.

The Regional enactment also lays down th a t -

"Where any person who is  subject to customary 
law contacts a marriage in  accordance with 
the provisions of the Tarriage Ordinance and 
such person dies in te s ta te  a f te r  the commence
ment of th is  Law leaving a widow or husband or 
any issue of such marriage, any property of 
which the sa id  in te s ta te  might have disposed 
by w ill  sha ll be d is tr ib u ted  in  accordance 
with the provisions of th is  I* aw, any customa
ry law to the contrary notwithstanding." 15

11. Coker, o p .c i t .» p .258.
12. No.23 of 1959* now ^ ap .l  of 1959 revised  ed itio n . 
13* 15 & 16 Geo.5 Chap.23*
I k • 15 & 16 Geo. 6 and 1 S liz  2 Ch.ap.6i4*
15. Administration of Estates Law, supra, s.149 (l)*



This means tha t from the 23rd %>ril, 1959 , contracting 

an Ordinance marriage fo r people domiciled in  the Re

gion or having rea l property there is  an irrevocable elec

tio n  to take th e i r  p riva te  property out of the province 

of customary law and bring i t  in to  the realm of the 

general law*

The Administration of Esta tes Law makes two exceptions

to  th is  ru le ,  namely, ( i )  tha t only property which would

normally have devloved upon the Crown as bona vacantia

sh a ll  be d is tr ib u te d  in  accordance with customary law
l6and sh a ll  not belong to  the Crown; ( i i )  th a t any 

re a l  property the succession to  which cannot by customary 

law be a ffec ted  by testamentary d isp o s itio n  sh a ll  descend 

in  accordance with native law and custom."^

These provisions are s im ilar to  those of sec tion  36 

of the Marriage Ordinance. I t  i s  to  be hoped tha t the 

courts in  in te rp re t in g  them w ill  not take the same un

fo rtunate  view as some judges have so fa r  taken by 

l im itin g  succession to only the issues of the Ordinance 

marriage wheni the successor l e f t  leg itim ate  children  

by a previous or subsequent customary union; every 

tr ib u n a l w ill  now make i t  possible fo r  those who are

1 6. ibid. s.i+9 (5) proviso (a<).
17. ibid. S.i+9 (5) proviso (b).



normally e n t i t le d  "by the lex  s i tu s  to  partake in  the d is -

should he a guiding l ig h t  in  th is  respect*

Other Provisions of the general Laws*

The persons e n t i t le d  to succeed to  the r igh ts  of 

an i t e s ta te  landlord or tenant together with the quantum 

of each successor’s in te re s t  in  the e s ta te  may he d e te r

mined exclusively hy the customary law or hy the general 

law hut once determined, the actual adm inistration of 

the e s ta te  may he governed exclusively hy the general 

law i f  the pa rtie s  invoke it*  ^hus i f  an es ta te  devolves 

under the customary law, there is  nothing to  prevend any 

of the in te res ted  p a r t ie s  or a claimant against the
es ta te  from applying fo r  the assets  to he administered

19under the Adm inistrato-§eneral’s Ordinance *  thereby 

excluding the customary system of lav/ re la tin g  to the 

d is tr ib u tio n  of e s ta te s .
20Under the Administration (Real Estate) Ordinance 

which applies only to Lagos, the re&& property of an

T 1938* as amended; now Cap.ij- of 1958 edition* 
20* No*11 of 1917; now Cap.2 of 1958 ed itio n , repealed 

in the Western Region hy S*60 of the Administration 
of la ta te s  Law, S .60*

tr ih u t  ion. f̂ he decision in  Qbamgbose v* Eanicl



i n t e s t a t e  w i l l  "be a d m i n i s t e r e d  a s  p e r s o n a l  e s t a t e * ’1' I n

g r a n t i n g  l e t t e r s  o f  a d m i n i s t r a t i o n  t h e  c o u r t  i s  e n j o i n e d

t o  h a v e  r e g a r d  t o  t h e  r i g h t s  o f  t t e  p e r s o n s  i n t e r e s t e d  
2

i n  t h e  e s t a t e  ; o b v i o u s l y ,  t h e  r i g h t s  o f  s u c h  p e r s o n s  

may d ep en d  e n t i r e l y  u p o n  n a t i v e  la w  and  custom* J-he 

r e a l  e s t a t e  o f  s u c h  a d e c e a s e d  p e r s o n  s h a l l  n o t  h e  a d 

m i n i s t e r e d  u n l e s s  t h e  a d m i n i s t r a t o r  s a t i s f i e s  t h e  c o u r t  

t h a t  t h e  p e r s o n a l  e s t a t e  i s  u n s u f f i c i e n t  t o  p ay  t h e

i n t e s t a t e ’ s d e b t s ,  t h e  f u n d e r a l  and  a d m i n i s t r a t i o n  e x -  
*

p e n s e s .  I f  no s u f f i c i e n t  r e a s o n  i s  a d d u c e d  f o r  adm i

n i s t e r i n g  t h e  r e a l t y ,  a n  o r d e r  made b y  a ju d g e  w i l l  be  

q u a s h e d  on a p p e a l * ^

The A d m i n i s t r a t o r - G e n e r a l 1s O r d i n a n c e  i s  d e s i g n e d  

t o  a p p l y  t o  t h e  a c t u a l  a d m i n i s t r a t i o n  o f  t h e  e s t a t e  

w h e t h e r  t h e  r i g h t s  o f  t h e  s u c c e s s o r s  a r e  d e t e r m i n e d  

u n d e r  n a t i v e  la w  an d  c u s to m  o r  b y  t h e  g e n e r a l  law* The 

O r d i n a n c e  empowers t h e  ^ o v e r n o r - G e n e r a l  t o  a p p o i n t  a

F e d e r a l  A d m i n i s t r a t o r - G e n e r a l  and a s  ma^y a s s i s t a n t
5

A d m i n i s t r a t o r - G e n e r a l s  as  may b e  r e q u i r e d *  The o f f i c e
6i s  a c o r p o r a t i o n  s o l e *  A t e s t a t o r  may a p p o i n t  t h e

1 .  i b i d * s . 2 .
2 . ibid* s.3.
3* i b i d * s * 2 ,  p r o v i s o .
Li, Gbamgboye & o r s * v * A d m i n i s t r a t o r - G e n e r a l  & anor*  

(1954) l k  W.A.0.A.616.



Federal Administrator-General the sole executor of h is 

w il l .^

The Administrator-General is  empowered to p e t i t io n  

the court fo r  the grant of probate or l e t t e r s  in  respect
o

of an unrepresented e s ta te  , hut he may, fo r  purposes 

of preserving the e s ta te  en ter thereon before obtaining
Qthi order of the Court. Where there is  uncerta in ty  re 

la t in g  to succession, the Administrator-General may of 

his own accord or on app lica tion  of a person in te re s ted  

in the estate***^ obtain an Order of the Court and w ill 

conduct the adm inistration in  accordance with the Court’s 

d irec tion  or in  default of such d irec tion , in  accordance 

with the provisions of the O rdinance.^

7 « ibid. s.9*
8 . ib id . s.l3*An "unrepresented es ta te"  means (a) the 

e s ta te  of an in te s ta te  whose next-of-k in  is  unknown 
or is  a minor, or i s  absent from Nigeria without 
leaving an attorney in  Nigeria, or is  unwilling to 
apply for l e t t e r s  w ithin  one month a f te r  the death; 
(b; the es ta te  of a person who died leaving a w ill  
but in  circumstances th a t  an adm inistrator cum 
testamento annexo or de bonis non be appointed;
(c) every e s ta te  whereof the executors or admini
s t r a to r  sh a ll  be absent from Nigeria without having 
an attorney th e re in ." .

9* ibid. S.lU.
10. This includes a c red ito r  of the deceased.
11. ibid. S.16.



Apart from the grant to  the Administrator-General,

the Ordinance provides tha t probate or l e t t e r s  may be

granted to  a person who es tab lishes  a claim to i t ,  on
12his  giving security  as required by law. A private  

executor or adm inistrator may by an instrument in  

w riting , n o tif ie d  in the Gazette, t ra n s fe r  a l l  the as

se ts  of the es ta te  to  the Administrator-General; i f  

th is  happens, the t ra n s fe ro r  sh a ll  be exempt from l i a b i 

l i t y  for subsequent acts or omissions from the date of 

such tra n s fe r .

A grant of probate or l e t t e r s  to the Administrator- 

-General may be revoked and a fresh  grant made to the 

deceased’s next of kin but any acts done under the pre

vious grant w ill be deemed v a l id  notwithstanding the 

re v o c a t io n .^
On obtaining l e t t e r s  or probate, notice s h a ll  be 

published in  the Gazette, ca ll in g  upon a l l  the claimants 

against the e s ta te  to  come forward and prove th e i r  claims 

w ithin such period as may be la id  down in  the no tice .

Such a publication  w ill  a lso  operate as an information to
15debtors of the deceased to pay up. On the exp ira tion

1 2 .  ib id . s s . 1 7  and 20 .
1 3 .  i b i d . s . 1 9 .  

s s . 20-23*  
15* i b i d .  s . 25*



o f  th e  s t i p u l a t e d  p e r io d ,  the a s s e t s  may he d i s t r i b u t e d

and  a l l  s u b s e q u e n t  c l a i m s  a g a i n s t  t h e  a d m i n i s t r a t o r  w i l l

b e  b a r r e d  b u t  w i t h o u t  p r e j u d i c e  t o  t h e  c l a i m a n t  f o l l o w i n g

t h e  a s s e t s  i n  t h e  h a n d s  o f  p e r s o n s  who may h a v e  r e c e i v e d  
16them* T h i s  u n d o u b t e d l y  means t h a t  i n  t r a c i n g  t h e  p r o 

p e r t y  t h e  p r i n c i p l e  e s t a b l i s h e d  i n  E n g la n d  i n  Re* D i p l o c k  ^  

w i l l  b e  a p p l i e d  i n  N i g e r i a *

As a n  a l t e r n a t i v e  t o  d i s t r i b u t i n g  t h e  a s s e t s  t h e  

a d m i n i s t r a t o r  may, on e x p i r a t i o n  o f  t h e  n o t i c e ,  p a y  i t  

i n t o  t h e  T r e a s u r y  f ro m  w here  t h o s e  e n t i t l e d  may, on 

o b t a i n i n g  t h e  o r d e r  o f  t h e  C o u r t ,  w i t h d r a w  i t *  I f  no 

c l a i m  i s  p u t  f o r w a r d  w i t h i n  f i v e  y e a r s ,  t h e  a s s e t s  s o  

d e p o s i t e d  w i l l  become b o n a  v a c a n t i a  a n d  f o r f e i t e d  t o  t h e  

G overnm ent  t h o u g h  t h e  G o v e r n o r - G e n e r a l  may s t i l l  d i s t r i b u t e  

them among t h e  k i n d r e d  o f  t h e  d e c e a s e d  a f t e r  t h e  e x p i r a -
qg

t i o n  o f  t h e  f i v e - y e a r  p e r i o d .

I f  t h e  a s s e t s  o r  a b b l a n c e  o f  t h e  a s s e t s  o f  a n  e s t a t e  

a r e  s o  s m a l l  i n  v a l u e  a s  t o  b e  p r a c t i c a l l y  i n d i v i s i b l e  

am ongst  t h o s e  e n t i t l e d  t h e r e t o ,  s u c h  a s s e t s  on t h e  b a l a n c e  

s h a l l ,  on  c l o s i n g  t h e  e s t a t e - a c c o u n t s , be  p a i d  t o  t h e  g e 

n e r a l  r e v e n u e  o f  t h e  F e d e r a t i o n  o f  N i g e r i a . ^

16.  ̂• 27 •
1 7 .  I n  r e .  D i p l o c k  &. D i p l o c k  v .  P i n t l e  (19W3) Ch.i+65, C.A.
18. '  i b i d . s s*  U5- h 6 .

T b id .  s# 3 U (3 )*



The o r d e r  i n  w h ic h  t h e  p r o c e e d s  o f  an  e s t a t e  may 

b e  d i s t r i b u t e d  i s  a s  f o l l o w s

( i )  C o s t  a n d  e x p e n s e s  i n  r e s p e c t  o f  t h e  a d m i n i s t r a t i o n ;

( i i )  E s t a t e  d u t y ,  a s  may b e  p r e s c r i b e d  b y  t h e  G o v e r n o r -

- G e n e r a l  u n d e r  S . 63 o f  t h e  O rd in a n c e

( i i i )  C r e d i t o r s  o f  t h e  e s t a t e  i n  t h e  O rd e r  a n d  m anner  p r e s -
2c r i b e d  b y  law  ;

( i v )  B e n e f i c i a r i e s  o r  o t h e r  p e r s o n s  l e g a l l y  e n t i t l e d  t o

t h e  b a l a n c e  b u t  i f  t h e y  b e  unknown t h e n  t h e  am ount

w i l l  be  p a y a b l e  t o  t h e  A c c o u n t a n t - G e n e r a l  o f  t h e
3F e d e r a t i o n  i n  t r u s t  f o r  s u c h  p e r s o n s  •

I f  a f t e r  w in d in g  up  a n  e s t a t e  any r e a l  p r o p e r t y  r e 

m a in s  u n d i s p o s e d  o f ,  t h e  a d m i n i s t r a t o r  may a p p l y  t o  t h e  

c o u r t  f o r  d i r e c t i o n s  a s  t o  i t s  d i s p o s a l ,  a n d  t h e  c o u r t

may o r d e r  i t s  s a l e ,  o r  pmy a p p o i n t  a  r e c e i v e r  o r  make
h

any o t h e r  o r d e r  i t  deems j u s t .  The a s s e t s  o f  p e r s o n s  

who a r e  n o t  d o m i c i l e d  i n  N i g e r i a  a t  t h e  t i m e  o f  t h e i r  

d e a t h  w i l l  b e  p a y a b l e  t o  t h e  f o r e i g n  e x e c u t o r  o r  C o n s u l  

o r  G overnm en t  and  a  r e c e i p t  f ro m  s u c h  p a y e e  i s  a  c o m p le t e
5d i s c h a r g e  f ro m  l i a b i l i t y .

1 . s .  39 ( b )
2 .  s .  39 ( c )
3 .  s .  39 ( d )
k* i b i d . s .  I4-O.
5 . i b i d .  s .  k l  ( l ) .



The A d m in is t r a t io n  (F o r e ig n  Employment ) Ordinance^
7a p p l i e s  t o  a l l  n a t i v e s  u n d e r  f o r e i g n  c o n t r a c t s  o f  s e r v i c e

Q
w h e t h e r  t h e y  d i e  w i t h i n  o r  o u t s i d e  N i g e r i a .  U nder  t h i s  

O rd i n a n c e  w h ic h  a p p l i e s  t h r o u g h o u t  t h e  whole, f e d e r a t i o n ,  

t h e  F e d e r a l  A d m i n i s t r a t o r - G e n e r a l  i s  a p p o i n t e d  t h e  O f -
Q

f i c i a l  A d m i n i s t r a t o r  t o  t h e  e s t a t e s  o f  s u c h  p e r s o n s .

I t  i s  t h e  d u t y  o f  t h e  O f f i c i a l  A d m i n i s t r a t o r  t o  o b t a i n

p a r t i c u l a r s  o f  t h e  e s t a t e ,  c o l l e c t  t h e  a s s e t s ,  p u b l i s h

n o t i c e  o f  t h e  d e a t h ,  a n d  t h e n  t o  exam ine  a n d  a d j u d i c a t e

on a l l  c l a i m s  b e f o r e  d i s t r i b u t i n g  t h e  b a l a n c e . ^

I n  c a s e s  t o  w h ich  t h e  A d m i n i s t r a t i o n  o f  E s t a t e s  b y
11C o n s u l a r  O f f i c e r s  O rd in a n c e  a p p l i e s ,  t h e  C o n s u l a r  O f f i c e r  

12o f  t h e  s t a t e  o f  w h ich  t h e  d e c e a s e d  was a s u b j e c t  o r  

c i t i z e n  i s  empowered t o  a d m i n i s t e r  t h e  e s t a t e  o f  i t s  n a t i o n 

a l  who d i e s  w i t h i n  o r  o u t s i d e  N i g e r i a ,  b u t  l e a v i n g  p r o p e r t y

6 .  N o .10 o f  1917* now C a p . l  o f  1958•
7# ! ”F o r e i g n  c o n t r a c t  o f  s e r v i c e ” means any  c o n t r a c t  o f  

s e r v i c e  e n t e r e d  i n t o  u n d e r  any O rd i n a n c e  f o r  t h e  
t im e  b e i n g  i n  f o r c e  r e g u l a t i n g  s u c h  c o n t r a c t s ,  
w h e r e o f  t h e  w hole  o r  any  p a r t  i s  qd may b e  r e q u i r e d  t o  
be  p e r f o r m e d  w i t h o u t  t h e  l i m i t s  o f  N i g e r i a . *

8 .  i b i d . S . 3
9 .  i b i d . s . S e e  a l s o  G o v t .  N o t i c e  N0 * 1171 o f  19U1*
1 0 .  SS. 7 - 1 2
1 1 .  No. 17 o f  19U0, now c a p .  3 o f  1958 e d i t i o n .
1 2 .  The S t a t e s ,  a s  l i s t e d  i n  t h e  S c h e d u le  a r e ,  E s t o n i a ,  

F i n l a n d ,  G r e e c e ,  H u n g a ry ,  J a p a n ,  T h a i l a n d ,  T u rk e y ,  
Y u g o s l a v i a ;  b u t  t h e  l i s t  may be  ad d e d  t o .



1 3w i t h i n  N i g e r i a .  J

I n  a l l  t h e  R e g io n s  o f  N i g e r i a ,  w h e r e v e r  t h e  g e n e r a l  

lav/ a p p l i e s  t o  s u c c e s s i o n ,  t h e  e s t a t e  o f  a n  i n t e s t a t e  

v e s t s  i n  t h e  C h i e f  J u s t i c e  o f  t h e  R e g i o n  u n t i l  t h e  g r a n t  

o f  p r o b a t e  o r  l e t t e r s  o f  a d m i n i s t r a t i o n .  T h i s  i s  e x p r e s s 

l y  l a i d  down i n  t h e  W e s t e r n  R e g io n  h y  S e c t i o n  9 o f  t h e  

A d m i n i s t r a t i o n  o f  ^ s t a t e s  Law; i n  a l l  t h e  o t h e r  R e g i o n s
^  i

i t  i s  i m p l i e d  i n  t h e  H ig h  C o u r t  Laws.

I n  t h e  N o r t h e r n  R e g i o n ,  s e c t i o n  30 o f  t h e  L an d  

T enure  Law p r o v i d e s  t h a t  -

"The d e v o l u t i o n  o f  t h e  r i g h t s  o f  a n  o c c u p i e r  
ujaon d e a t h  s h a l l  he  r e g u l a t e d ,  i n  t h e  c a s e  
o f  a  n a t i v e ,  h y  t h e  n a t i v e  law  o r  c u s to m  
e x i s t i n g  i n  t h e  l o c a l i t y  i n  w h ic h  th e  l a n d  
i s  s i t u a t e d  and  i n  t h e  c a s e  o f  a n o n - n a t i v e ,  
h^r t h e  l a w ^ o r  c u s to m  o f  s u c h  n o n - n a t i v e  a t  
t h e  t im e  o f  h i s  d e a t h  r e l a t i n g  t o  t h e  d i s 
t r i b u t i o n  o f  p r o p e r t y  o f  l i k e  n a t u r e  t o  a 
r i g h t  o f  o c c u p a n c y • ,l

T h e re  a r e  t h r e e  p r o v i s o s  t o  t h i s  s e c t i o n :

( a )  no c u s to m a r y  l a w  w i l l  o p e r a t e  t o  d e p r i v e  a  p e r s o n  o f  

h i s  b e n e f i c i a l  i n t e r e s t  i n  t h e  l a n d  o r  i n  t h e  p r o c e e d s  

o f  s a l e  t h e r e o f ;

( h )  a  s t a t u t o r y  r i g h t  o f  o c c u p a n c y  c a n n o t  h e  s u b - d i v i d e d  

w i t h o u t  t h e  c o n s e n t  o f  t h e  M i n i s t e r ;

1 3 .  i b i d .  S . 2 .
lk»  I n  t h e  Bank o f  West  A f r i c a  L t d .  v .  R i c k e t t  (1959) .

N .N .L .R .  a t  p . 1 3 1 ,  ^ m i t h ,  J .  h e l d  t h a t  i n  v ie w  o f  S . 32 
o f  t h e  N o r t h e r n  R e g io n  H igh  C o u r t  Law, 1955 ,  em pow ering  
t h e  C o u r t  t o  e x e r c i s e  J u r i s d i c t i o n  i n  c o n f o r m i t y  w i t h  
t h e  law  an d  p r a c t i c e  f o r  t h e  t im e  b e i n g  i n  f o r c e  i n  
E n g l a n d ,  t h e  e s t a t e  o f  a p e r s o n  who d i e s  i n t e s t a t e  
v e s t s  i n  t h e  C h i e f  J u s t i c e  o f  t h e  R e g io n  p e n d i n g  t h e  
g r a n t  o f  l e t t e r s  o f  a d m i n i s t r a t i o n .



( c )  "a n o n - n a t iv e  whose m other was a n a t i v e  may

s u c c e e d  h i s  m o th e r  i n  t i t l e  u p o n  t h e  d e a t h  o f  h i s  

m o t h e r  u p o n  t h e  g r a n t  t o  s u c h  n o n - n a t i v e  h y  t h e  

M i n i s t e r  o f  a c e r t i f i c a t e  o f  o c c u p a n c y  i n  e v i d e n c e  

o f  t h e  t i t l e  o f  s u c h  n o n - n a t i v e " •

The e f f e c t  o f  t h e  p r o v i s i o n  t h a t  t h e  s u c c e s s i o n  t o  t h e  

r i g h t  o f  o c c u p a n c y  o f  a  n o n - n a t i v e  s h a l l  h e  r e g u l a t e d  b y
n

h i s  p e r s o n a l  l a w  r e l a t i n g  t o  t h e  d i s t r i b u t i o n  o f  p r q p r t y  

i s  o b v i o u s l y  t o  i n t r o d u c e  t h e  i n t e r e s t i n g ,  i f  c o m p l i c a t e d ,  

t h e o r y  o f  r e n v o i  w e l l - k n o w n  t o  s t u d e n t s  o f  p r i v a t e  i n t e r 

n a t i o n a l  l a w .  I f ,  f o r  e x a m p le ,  t h e  de c u j u s  was a n  E n g l i s h  

man, t h e  law  r e l a t i n g  t o  t h e  d i s t r i b u t i o n  o f  h i s  p r o p e r t y  

" o f  l i k e  n a t u r e "  i s  t h e  l e x  s i t u s  b e c a u s e  a  r i g h t  o f  o c -  

c u p a c y  b e i n g  i n  s u b s t a n c e  a  l e a s e ,  i s  imm ovable  p r o p e r t y .

I f  on  r e f e r e n c e  t o  t h e  l e x  s i t u s  t h e  R e g i o n a l  g e n e r a l  

law  c a n n o t  a p p l y ,  t h e n  E n g l i s h  lav/ w i l l  b e  a p p l i c a b l e .

The q u e s t i o n  c o u l d  b e  much more c o m p l i c a t e d  t h a n  i t  i s
15n e c e s s a r y  t o  d i s c u s s  h e r e .

The Land T e n u re  Law a l s o  p r o v i d e s  t h a t

" I n  t h e  c a s e  o f  t h e  d e v o l u t i o n  o r  t r a n s f e r  
o f  r i g h t s  t o  w h i c h  E n g l i s h  law  o r  any  o t h e r  
n o n - n a t i v e  lav/ a p p l i e s ,  no  d e e d  o r  w i l l  
s h a l l  o p e r a t e  t o  c r e a t e  any  p r o p r i e t a r y  
r i g h t  o v e r  l a n d  e x c e p t  t h a t  o f  a  p l a i n  
t r a n s f e r  o f  t h e  w h o le  o f  t h e  r i g h t s  o f  o c 
c u p a t i o n  o v e r  t h e  w hole  o f  t h e  l a n d . "  16

15* F o r  f u r t h e r  d i s c u s s i o n  of  t h e  d o c t r i n e  o f  r e n v o i  s e e  
D i c e y ,  C o n f l i c t  o f  ^aws 7 t h  e d i t i o n ,  1 9 5 8 ,  pp.6Ij--81i.; 
C h e s h i r e , G-.^.V P r i v a t e  I n t e r n a t i o n a l  Law. 6 t h  e d i t i o n  
1 9 6 1 ,  p p . 6 0 - 8 5 .

16 .  i b i d . , s . 3 1 .



T h i s  s e c t i o n  i m p l i e s  t h a t  a  t e s t a t o r  c a n  d e v i s e  t h e  

w ho le  r i g h t  o f  o c c u p a n c y  t o  whom soever  he w i s h e s  r e g a r d l e s s  

o f  s e c t i o n  12  w h ic h  f o r b i d s  a l i e n a t i o n  w i t h o u t  t h e  G o v e r n o r ’ 

c o n s e n t .  On t h i s  p r i n c i p l e  i t  i s  s u b m i t t e d  t h a t  i f  t h e  

g r a n t  was made t o  a r e g i s t e r e d  company o r  t o  a p a r t n e r s h i p  

a s  s u c h ,  t h e  r i g h t s  g r a n t e d  c a n  be  a s s i g n e d  b y  t h e  l i q u i 

d a t o r  on  w i n d i n g  up  o f  t h e  company o r  on  t h e  d i s s o l u t i o n
17o f  t h e  p a r t n e r s h i p  , w i t h o u t  t h e  l i q u i d a t o r  o b t a i n i n g  

t h e  c o n s e n t  o f  t h e  G o v e r n o r ,  p r o v i d e d  t h a t  s u c h  a s s i g n 

m ent i s  o f  a l l  t h e  i n t e r e s t s  g r a n t e d  t o  t h e  company o r  t h e  

p a r t n e r s h i p .  T h i s  a rg u m e n t  does  n o t  a p p l y  t o  a  c a s e  w h e re  

t h e  r i g h t  o f  o c c u p an c y  i s  g r a n t e d  t o  members o f  a  company 

o r  t o  t h e  p a r t n e r s  t h e m s e l v e s  a n d  t h i s ,  n o t w i t h s t a n d i n g  

t h a t  t h e y  e r e c t  b u i l d i n g s  on  t h e  l a n d  f o r  u s e  o f  t h e  

b u s i n e s s  o f  t h e  a s s o c i a t i o n .  I n  s u c h  a  c a s e  t h e  ov ;ne r-  

s h i p  o f  t h e  r i g h t  o f  o c c u p a n c y  g i v e s  t o  t h e  members o r  

p a r t n e r s  r i g h t s  w h ic h ,  i n  l a w ,  a r e  i n d e p e n d e n t  o f  t h e i r  

a s s o c i a t i o n . ^

17* I n  s t r i c t  t h e o r y  a  g r a n t  t o  t h e  p a r t n e r s h i p  w i l l  
amount t o  a  g r a n t  t o  t h e  members t h e r e o f  a c c o r d i n g  
t o  t h e i r  r e s p e c t i v e  i n t e r e s t s  i n  t h e  p a r t n e r s h i p  
p r o p e r t y .  B e c a u s e  t h e  p a r t e r n s h i p  i s  n o t  a  l e g a l  
e n t i t y *  T h i s  s e c t i o n  o f  t h e  a rg u m e n t  may, t h e r e f o r e ,  
s o  f a r  a s  i t  r e f e r s  t o  a p a r t n e r s h i p ,  b e  i n v a l i d .

1 8 .  S t e p h e n  v .  P e d r o c c h i  (1 9 5 9 )  N .N .L .R .  7 8 ,  p e r  S m i th  
Ag. S . P . J .



S u c c e s s io n  t o  s t a t u t o r y  t e n a n c y .

From w hat  h a s  b e e n  s a i d  i n  t h e  l a s t  c h a p t e r ,  i t  i s

c l e a r  t h a t  t h e  s t a t u t o r y  t e n a n c y  c r e a t e d  b y  t h e  com bined

e f f e c t  o f  t h e  R e c o v e ry  an d  t h e  R e n t  O r d i n a n c e s  c a n  o n l y

a r i s e  when a p e r s o n  i n  l a v / f u l  o c c u p a t i o n  o f  l a n d  h o l d s

o v e r  a f t e r  t h e  e x p i r a t i o n  o f  t h e  t e r m  f o r  w h ich  t h e  g r a n t

was made.  . None o f  t h e  O r d i n a n c e s  c o n t a i n s  any  p r o v i s i o n

r e l a t i n g  t o  s u c c e s s i o n  t o  t h e  s t a t u t o r y  t e n a n c y  s o  c r e a t e d

b u t  i t  w o u ld  a p p e a r  t h a t  on  t h e  p r i n c i p l e  l a i d  down i n  t h e  
1 9A k p i r i  c a s e  , anybody  whom t h e  t e n a n t  a d m i t t e d  i n t o  

o c c u p a t i o n ,  comes w i t h i n  t h e  d e f i n i t i o n  o f  a  " t e n a n t "  

and ,  t h e r e f o r e ,  on t h e  d e a t h  o f  t h e  h e a d - t e n a n t ,  w i l l  b e  

e n t i t l e d  t o  c o n t i n u e  i n  o c c u p a t i o n .

On t h i s  r e a s o n i n g ,  a l l  t h e  members o f  a s t a t u t o r y  

t e n a n t ’s  f a m i l y  w i l l ,  u n d o u b t e d l y  be  o c c u p y in g  t h e  p r e 

m is e s  l a w f u l l y  a n d  on h i s  d e a t h ,  t h e y  w i l l  b e  e n t i t l e d  

t o  c o n t i n u e  i n  o c c u p a t i o n  u n t i l  t h e  l a n d l o r d  o b t a i n s  an  

o r d e r  a g a i n s t  them  i n  t h e  m an n e r  l a i d  down b y  t h e  O r d i 

n a n c e s .  T h i s  means t h a t  t h e  s u r v i v i n g  s p o u s e  an d  a l l  

t h e  c h i l d r e n  o f  a s t a t u t o r y  t e n a n t  a r e  e n t i t l e d  t o  c o n 

t i n u e  i n  o c c u p a t i o n  a f t e r  h i s  d e a t h .  F u r t h e r ,  t h e  c h i l 

d r e n  w i l l  b e  e n t i t l e d  t o  r e t a i n  p o s s e s s i o n  a f t e r  t h e



d e a t h  o f  t h e  s u r v i v i n g  s p o u s e ;  e a c h  c h i l d ,  an d  p r e 

su m a b ly  h i s j s s u e ,  w i l l  b e  e n t i t l e d  t o  c o n t i n u e  i n  p o s 

s e s s i o n  on t h e  d e a t h  o f  any o f  h i s  b r o t h e r s  o r  s i s t e r s .

I n  t h i s  r e s p e c t  t h e  o p e r a t i o n  o f  t h e  N i g e r i a n  s t a t u t e s  

i s  d i f f e r e n t  f ro m  t h e  e f f e c t  o f  t h e  E n g l i s h  R e n t  A c t s  

u n d e r  Y/hich t h e r e  c a n  be  o n l y  one  t r a n s m i s s i o n  o f  t h e  s t a 

t u t o r y  t e n a n c y  t o  t h e  t e n a n t ’ s  s u r v i v i n g  s p o u s e  o r  a 

member o f  h i s  f a m i l y .  I t  w o u ld  a p p e a r  t o o ,  t h a t  i n  

N i g e r i a  t h e  r i g h t  t o  c o n t i n u e  i n  o c c u p a t i o n  i s  n o t  l i 

m i t e d  t o  t h e  s t a t u t o r y  t e n a n t ’ s sp o u s e  o r  i s s u e ,  b u t  t o  

b r o t h e r s ,  s i s t e r s ,  g u e s t s  a n d  e v e n  s t r a n g e r s  w i t h i n  

t h e  g a t e s  who u s e  t h e  p r e m i s e s  w i t h  him b e f o r e  h i s  

d e a t h .  I n  v i e w  o f  t h e  h o u b t s  p r e v i o u s l y  ' e x p r e s s e d  a s  

t o  t h e  c o r r e c t n e s s  o f  t h e  d e c i s i o n  i n  t h e  A k p i r i  c a s e  

on  w h ic h  t h i s  r e a s o n i n g  i s  b a s e d ,  a  d e c i s i o n  o f  t h e  

h i g h e s t  t r i b u n a l  on t h e  p o i n t  w i l l  b e  most i l l u m i n a t i n g .
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Assented to in Her Majesty’s name this 22nd day of April, 1962.

G. W. B e l l ,
Governor, Northern Nigeria

(L.S.)

No. 25 1962

Northern Nigeria

IN  T H E  ELEVE NTH  YEAR OF T H E R E IG N  OF

HER MAJESTY QUEEN ELIZABETH II
SIR GAWAIN WESTRAY BELL, k .c .m . g ., c .b .e .,

Governor, Northern Nigeria
A L a w  t o  d e f in e , r e g u l a t e  a n d  c o n t r o l  t h e  T e n u r e  o f  L a n d  T itle* 

w i t h i n  N o r t h e r n  N ig e r ia

[By Notice] Date of 
commence
ment.

W h er ea s  it is expedient that the existing customary rights of Preamble, 
the natives of Northern Nigeria to use and enjoy the land of the Region 
and the natural fruits thereof in sufficient quantity to enable them to 
provide for the sustenance of themselves and their families should 
be assured, protected and preserved;
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And whereas it is expedient that native customs with regard to 
the use and occupation of land should, as far as possible, be preserved;

And whereas it is expedient that the rights and obligations of the 
Government in regard to the whole of the lands within the boundaries 
of Northern Nigeria and also the rights and obligations of cultivators 
or other persons claiming to have an interest in such lands should be 
defined by law;

BE IT ENACTED by the Legislature of Northern Nigeria:—

Part I—PRELIMINARY
1. This Law may be cited as the Land Tenure Law, 1962, and 

shall come into operation on a date to be appointed by the Governor 
by notice in the Northern Nigeria Gazette.

2. In this Law where the context requires or admits—
“agricultural purposes” includes the planting of rubber, cocoa 

and other trees and plants of economic value;
“customary right of occupancy” means the title of a native or 

native community lawfully using or occupying native lands in 
accordance with native law and custom;

“easement” means a right annexed to land to utilise other land 
in different holding in a particular manner (not involving the taking 
of any part of the natural produce of that land or of any part of its 
soil) or to prevent the holder of the other land from utilising his 
land in a particular manner;

“grazing purposes” includes only such agricultural operations as 
are required for growing fodder for livestock on the grazing area;

“holder” means a person entitled to a right of occupancy and 
includes any person to whom a right of occupancy has been validly 
assigned or has validly passed on the death of a holder but does not 
include any person to whom a right of occupancy has been sold or 
transferred without a valid assignment nor a mortgagee, sublessee 
or sub-underlessee;

“improvements” or “unexhausted improvements” means anything 
of any quality permanently attached to the land, directly resulting 
from the expenditure of capital or labour by an occupier or any 
person acting on his behalf, and increasing the productive capacity, 
the utility or the amenity thereof and includes buildings, plantations 
of long-lived crops or trees, fencing, wells, roads and irrigation or 
reclamation works, but does not include the results of ordinary culti
vation other than growing produce;
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“Minister” means the Minister charged with responsibility for 
land matters;

“mortgage” shall include a second and subsequent mortgage and 
an equitable mortgage;

“native” means a person whose father was a member of any tribe 
indigenous to Northern Nigeria;

“non-native” means any person other than a native as above 
defined;

“occupier” means any person lawfully occupying native lands and 
includes the holder of a right of occupancy; and a native or native 
community lawfully using or occupying land in accordance with 
native law and custom and a sublessee or sub-underlessee of a holder;

“public purposes” includes—
(a) for exclusive Government or native authority use or for 

general public use;
(ib) for or in connection with measures taken against sleeping 

sickness or with sanitary improvements of any kind, including 
reclamations;

(c) for or in connection with the laying out of any new, or the 
improvement of any existing township, town, village, market, 
civic centre or Government station;

(d) for obtaining control over land contiguous to any port or river;
(e) for obtaining control over land required for or in connection 

with planned rural or urban development or settlement;
(/) for or in connection with the laying out of an area of land to 

be reserved for the purposes of trade or industry;
(g) for obtaining control over land the value of which will be 

enhanced by the construction of any railway, road or other 
public work or convenience about to be undertaken or provided 
by the Government or a native authority or native authorities;

(h) for obtaining control over land required for or in connection 
with the purposes of any Corporation or Board established 
under the provisions of any Ordinance or Law for carrying 
out any functions of a public nature;

“right of occupancy” means a title to the use and occupation of 
land and includes a customary right of occupancy and a statutory 
right of occupancy but does not include a licence granted under 
section 16;

“sub-lease” includes a sub-underlease;
“statutory right of occupancy” means a right of occupancy granted 

under the provisions of section 6 or of any written law replaced 
by this Law whether by the Governor or the Minister or by any 
public officer or native authority duly authorised and empowered 
in that behalf.

t) 8 f) u
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3. The provisions of this Law shall apply to all rights of occupancy 
held or granted on or after the date of the commencement of this Law 
whether or not application for any such right of occupancy has been 
made before that date under the provisions of any written law replaced 
by this Law.

Part II—PRINCIPLES OF LAND TENURE, POWERS 
OF MINISTER AND RIGHTS OF OCCUPIERS

4. (1) Save and except—
(a) all land to which a title shall have been established in accordance 

with the provisions of paragraph (a) of section 48;
(,b) all land referred to in paragraph (b) of section 48;
(c) all land or interests therein in respect of which a title has 

been granted under the provisions of section 49; 
the whole cf the lands of Northern Nigeria, whether occupied or 
unoccupied, are hereby declared to be native lands.

(2) Wherever any cf the lands which are or have been included 
in paragraph (a) of section 48 or in section 49 contain or are expressed 
to contain native reserves or lands required to be set aside for native 
reserves or wherever or whenever the whole or any portion of any of 
the lands included in paragraph (a) of section 48 or in section 49 
shall have been acquired by the Governor or the Minister wrhether 
by purchase or otherwise for the purpose of native reserves such native 
reserves and lands required to be set aside for native reserves or 
purposes connected therewith shall be deemed to be native lands.

5. All native lands and all rights over the same are hereby declared 
to be under the control and subject to the disposition of the Minister 
and shall be held and administered for the use and common benefit 
of the natives, and no title to the occupation and use of any such 
lands by a non-native shall be valid without the consent of the Minister.

6. (1) It shall be lawful for the Minister—
(a) to grant rights of occupancy to natives and to non-natives;
(b) to grant easements appurtenant to rights of occupancy;
(c) to demand a rental for the use of any native lands or easements 

granted to any native or non-native;
(d) to revise the said rental—

(i) at such intervals as may be specified in the certificate of 
occupancy; or

(») where no intervals are specified in the certificate of occu
pancy, at any time during the term of the right of occupancy;
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(e) to impose a penal rent for a breach of any covenant in a 
certificate of occupancy requiring the holder to develop or 
effect improvements on the land the subject of the certificate 
of occupancy and to revise such penal rent as provided in 
section 25;

(/) to impose a penal rent for a breach of any condition, expressed 
or implied, which precludes the holder of a right of occupancy 
from alienating the right of occupancy or any part thereof 
by sale, mortgage, transfer or possession, sublease or bequest or 
otherwise howsoever without the prior consent of the Minister;

(g) to waive wholly or partially, except as otherwise prescribed, 
all or any of the covenants or conditions to which a statutory 
right of occupancy is subject where, owing to special circum
stances, complaince therewith would be impossible or great 
hardship would be inflicted upon the holder;

(h) to extend, except as otherwise prescribed, the time to the 
holder of a statutory right of occupancy for performing any 
of the conditions of the right of occupancy upon such terms 
and conditions as he may think fit.

(2) No single right of occupancy shall be granted to a non-native 
in respect of an area of land in excess of one thousand two hundred 
acres if granted for agricultural purposes, or twelve thousand five 
hundred acres if granted for grazing purposes, without the consent 
of the Governor in Council.

(3) Upon the grant of a right of occupancy under the provisions 
of subsection (1) all existing rights to the use and occupation of the 
land which is the subject of the right of occupancy shall be extinguished.

7. It shall not be lawful for the Minister to grant a statutory 
right of occupancy or consent to the assignment or subletting of a 
statutory right of occupancy to a person under the age of twenty-one 
years:

Provided that—
(a) where a guardian of or trustee for a person under the age of 

twenty-one years has been duly appointed for such purpose 
the Minister may grant or consent to the assignment or sub
letting of a statutory right of occupancy to such guardian or 
trustee on behalf of such person under age;

(b) a person under the age of twenty-one years upon whom a 
statutory right of occupancy devolves on the death of the 
holder shall have the same liabilities and obligations under 
and in respect of his right of occupancy as if he were of full

Restriction 
on rights of 
persons 
under the 
age of twenty- 
one years.
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age notwithstanding the fact that no guardian or trustee has 
been appointed for him.

8. Rights of occupancy granted under the provisions of paragraph 
{a) of subsection (1) of section 6 may be for a definite or for an indefinite 
term, and may be granted subject to the terms of any contract which 
may be made between the Minister and the holder, not being inconsis
tent with the provisions of this Law or any of them.

9. (1) In the exercise of his powers under paragraph (a) of sub
section (1) of section 6 the Minister may sell rights of occupancy by 
auction if the place, date and time of such auction shall have been 
notified in the Northern Nigeria Gazette not less than four weeks 
prior to such date.

(2) The Minister may withdraw any land from auction at any time 
prior to the same being offered for sale.

10. (1) It shall be lawful for the Minister—
(a) when granting a right of occupancy to any person; or
(b) when any person is in occupation of land under a right of 

occupancy; or
(c) when any person is entitled to a right of occupancy,

to issue a certificate under his hand in evidence of such right of 
occupancy.

(2) Such certificate shall be termed a certificate of occupancy and 
there shall be paid therefor by the person in whose name it is issued, 
such fee (if any) as may be prescribed.

(3) If the person in whose name a certificate is issued shall, 
without lawful excuse, refuse or neglect to accept and pay for the 
certificate, the Minister may cancel the certificate and recover from 
such person any expenses incidental thereto, and, in the case of a 
certificate evidencing a right of occupancy to be granted under para
graph (a) of subsection (1), the Minister may revoke the right of 
occupancy.

(4) The terms and conditions of a certificate of occupancy granted 
under this Law or under any written law replaced by this Law and 
which has been accepted by the holder shall be enforceable against the 
holder and his successors in title, notwithstanding that the acceptance 
of such terms and conditions is not evidenced by the signature of the 
holder or is evidenced by his signature only, or, in the case of a corpora
tion, is evidenced by the signature only of some person purporting 
to accept on behalf of the corporation.
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11. Every certificate of occupancy shall be deemed to contain 
provisions to the following effect—

(a) that the holder binds himself to the Minister to pay to any 
person or community whose right of occupancy has been 
revoked in consequence of the grant of the right of occupancy 
to the holder such sums by way of compensation for un
exhausted improvements and for the damage or inconvenience 
caused by disturbance as the Minister may decide;

(b) that the holder binds himself to pay to the Minister the amount 
found to be payable in respect of any unexhausted improve
ments existing on the land at the date of his entering into 
occupation;

(c) that the holder binds himself to pay to the Minister the rent 
fixed by the Minister and any rent which may be agreed or 
fixed on revision in accordance with the provisions of section 
23;

(d) that if for any reason the Minister considers it desirable to 
postpone the revision of the rent reserved under any such 
certificate, the Minister may postpone such revision for such 
time, irrespective of any revision period mentioned in such 
certificate, as he shall think fit, but that if the right to revise 
be subsequently exercised the rent then fixed shall be payable 
for the remainder of the current revision period.

12. (1) The occupier of a statutory right of occupancy shall at 
all times maintain in good and substantial repair to the satisfaction of 
the Minister, or of such public officer as the Minister may appoint 
in that behalf, all beacons or other landmarks by which the boundaries 
of the land comprised in the right of occupancy are defined and in 
default of his so doing the Minister or such public officer as aforesaid 
may by notice in writing require the occupier to define the boundaries 
in the manner and within the time specified in such notice,

(2) If the occupier of a statutory right of occupancy shallJfail to 
comply with any notice served under subsection (1) he shall be liable 
to a fine of twenty pounds and in addition may be ordered by the court 
to pay the expenses (if any) incurred by the Minister in defining the 
boundaries which the occupier has neglected to define.

13. (1) Every right of occupancy shall be subject to any easement 
or road of access affecting the land at the date of the grant of or at the 
date of the commencement or the right of occupancy.

Conditions
and
provisions 
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(2) The occupier of a right of occupancy may grant an easement 
over his land to the occupier of other land for a term not longer than 
the term of the right of occupancy which is subject to the easement and 
on such conditions as may be agreed between the parties not incompa
tible with the provisions or this Law7 or of any subsidiary legislation 
made thereunder.

(3) The holder of a right of occupancy shall, if required by the 
Minister, allow a road of access over the land the subject of his right of 
occupancy to any person occupying land which is so situate that such 
road of access is, in the opinion of the Minister, reasonably required.

(4) The person requiring a road of access shall pay to the holder 
of the right of occupancy in respect of the land to be traversed compensa
tion in respect of any growing crops or improvements damaged or 
destroyed by the construction of the road.

(5) In the event cf the holder of a right of occupancy and the 
person desiring or using a road of access over the land the subject of 
such right of occupancy being unable to agree as to the direction or 
width of the road Gf access or as to any matter in connection with the 
construction, repair or use of the road, any of the parties concerned 
may appeal to the Minister who may appoint any officer to determine 
the matter in dispute, and the decision of such officer shall be binding 
on all persons concerned.

14. (1) Any person authorised by the Minister may at any time 
enter upon any land the subject of a right of occupancy and may lay 
w7ater pipes, sewers or drains across, upon or under such land for and on 
behalf of the Government.

(2) The holder and the occupier according to their respective 
interests shall be entitled to compensation for any crops or improvements 
damaged or destroyed by any action taken under subsection (1).

15. The Minister or any public officer duly authorised by the 
Minister in that behalf shall have power to enter upon and inspect the 
land comprised in any statutory right of occupancy or any improvements 
affected thereon at any reasonable hours in the day time and the 
occupier shall permit and give free access to the Minister or any such 
officer so to enter and inspect.

16. (1) It shall be lawful for the Minister to grant a licence to any 
person to enter upon any land which is not the subject of a statutory 
right of occupancy or of a mining lease, mining right or exclusive 
prospecting licence granted under the Minerals Ordinance or of a 
lease or licence granted under the Mineral Oils Ordinance, and remove



Land Tenure N.N. No. 25 of 1962 A 115

or extract therefrom any stone, gravel, clay, sand or other similar 
substance (not being a mineral within the meaning assigned to that 
term in the Minerals Ordinance) that may be required for building or 
for the manufacture of building materials.

(2) Any such licence may be granted for such period and subject 
to such conditions as the Minister may think proper or as may be 
prescribed.

(3) No such licence shall be granted in respect of an area exceeding 
one thousand two hundred acres.

(4) It shall not be lawful for any licensee to transfer his licence in 
any manner whatsoever without the consent of the Minister first had 
and obtained, and any such transfer effected without the consent of the 
Minister shall be null and void*

(5) The Minister may cancel any such licence if the licensee fails 
to comply with any of the conditions of the licence.

17. (1) Where it appears to the Minister that there is need for a 
public right of way ever any land the Minister may by order create a 
public right of way over such land to such extent and for such purposes 
and subject to such limitations and conditions as may be specified in 
the order and a description of the limits of such public right of way shall 
be specified in the order.

(2) Where a public right of way is created under this section over 
land the subject of a right of occupancy the Minister shall pay to the 
holder of the right of occupancy compensation in respect of any growing 
crops or improvements damaged or destroyed by the creation of the 
public right of way and for the inconvenience caused by his disturbance.

18. (1) Where it appears to the Minister that there is need for the 
public to take water from any river, lake, stream, or waterway he may 
by order create a public right to take water from any part of a river, 
lake, stream or waterway, other than a river, lake, stream or waterway 
which has been declared by Parliament to be a source affecting more 
than one territory, to such extent and for such purposes and subject 
to such limitations and conditions as may be specified in the order.

(2) Where a public right to water is created under this section 
the Minister shall pay compensation to the holders of any riparian 
interest in respect of any less or damage suffered by them as a result 
of the creation of such right.

Cap. 121 of 
1958 Laws.
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19. Subject to the other provisions of this Law and of any laws 
relating to wayleaves, to prospecting for minerals or mineral oils or to 
mining and subject to the terms and conditions of any contract made 
under section 8, the occupier shall have exclusive rights to the land 
the subject of the right of occupancy against all persons other than the 
Minister.

20. (1) During the term of a statutory right of occupancy the 
holder—

(a) shall have the sole right to and absolute possession of all the 
improvements on the land;

(ib) may, subject to the prior consent of the Minister, remove, 
sell, mortgage or transfer any improvements on the land 
which have been effected pursuant to the terms and conditions 
of the certificate of occupancy relating to the land;

(ic) may, without the consent of the Minister, remove, sell, 
mortgage cr transfer any improvements on the land which are 
in excess of the requirements of the building conditions and 
stipulations set out in the certificate of occupancy;

(d) shall make good any damage done to the land by the removal 
of any improvements therefrom.

(2) On the determination of a statutory right of occupancy all the 
improvements on the land shall revert to or vest in the Minister without 
payment of compensation to the holder.

(3) The provisions of subsections (1) and (2) shall take effect 
subject to the terms and conditions contained in the certificate of 
occupancy evidencing the right of occupancy.

P art  I I I — R e n t s

21. In determining the amount of the original rent to be fixed for 
any particular land and the amount of the revised rent to be fixed on any 
subsequent revision of rent, the Minister—

(a) shall take into consideration the rent obtained or obtainable 
in respect of any other like land in the immediate neighbour

hood, and shall have regard to all the circumstances of the case;

(b) shall not take into consideration any value due to capital 
expended upon the land by the same or any previous occupier 
during his term or terms of occupancy, or any increase in the 
value of the land the rental of which is under consideration, due 
to the employment of such capital.



Land Tenure

0 0 4
N.N. No. 25 of 1962 A 117

22. (1) The Minister may grant a right of occupancy free of rent 
or at a reduced rent in any case in which he shall be satisfied that it 
would be in the public interest to do so.

(2) Where a right of occupancy has been granted free of rent the 
Minister may, subject to the express provisions of the certificate of 
occupancy, nevertheless impose a rent in respect of the land the subject 
of the right of occupancy if and when he may think fit.

23. (1) If the rent demanded from the holder is raised on revision 
and the Minister and the holder are unable to agree as to the rent to be 
paid the matter shall be referred to a tribunal which shall be composed 
of an arbitrator to be agreed upon by the Minister and the holder or, 
in the absence of such agreement, to be appointed by the High Court.

(2) The tribunal shall fix a revised rent which may be the same as 
or more or less than the original rent and in determining the rent it 
shall have regard to the matters which a Minister takes into consideration 
under section 21.

(3) The decision of the tribunal shall be final and if the rent 
fixed by the tribunal is not less than that demanded by the Minister 
the holder shall pay the costs of the arbitration.

24. Subject to the provisions of sections 25 and 26 the acceptance 
by or on behalf of the Minister of any rent shall not operate as a waiver 
by the Minister of any forfeiture accruing by reason of the breach of any 
covenant or condition, express or implied, in any certificate of occupancy 
granted under this Law or under any written law replaced by this Law7.

25. (1) When in any certificate of occupancy the holder has 
covenanted to develop or effect improvements on the land the subject 
of the certificate of occupancy and has committed a breach of such 
covenant the Minister may—

(a) at the time of such breach or at any time thereafter, so long 
as the breach be not remedied, fix a penal rent which shall be 
payable for twelve months from the date of such breach; and

(b) on the expiration of twelve months from the date of such breach 
and on the expiration of every subsequent twelve months so 
long as the breach continues revise the penal rent to be paid.

(2) Such penal rent or any revision thereof shall be in addition to 
the rent reserved by the certificate of occupancy and shall be recoverable 
as rent:

Provided that the first penal rent fixed shall not exceed the rent 
so reserved and any revised penal rent shall not exceed double the penal
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rent payable in respect of the twelve months preceding the date of 
revision.

(3) If the Minister shall fix or revise a penal rent he shall cause a 
notice in writing to be sent to the holder informing him of the amount 
thereof and the rent so fixed or revised shall commence to be payable 
one calendar month from the date of the receipt of such notice.

(4) If the breach for which a penal rent has been imposed shall 
be remedied before the expiration of the period for which such rent has 
been paid, the Minister may in his discretion refund such portion of the 
penal rent paid for such period as he may think fit.

(5) The fact that a penal rent or a revised penal rent has been 
imposed shall not preclude the Minister, in lieu of fixing a subsequent 
penal rent, from revoking the right of occupancy:

Provided that the right of occupancy shall not be revoked during 
the period for which a penal rent has been paid.

26. (1) If there shall be any breach of any of the provisions of 
section 28 or section 29 the Minister may in lieu of revoking the right of 
occupancy concerned demand that the holder shall pay an additional 
and penal rent for and in respect of each day during which the land the 
subject of the right of occupancy or any portion thereof or any buildings 
or other works erected thereon shall be or remain in the possession, 
control or occupation of any person whomsoever other than the holder.

(2) Such additional and penal rent shall be payable upon demand 
and shall be recoverable as rent.

(3) The acceptance by or on behalf of the Minister of any such 
additional and penal rent shall not operate as a waiver by the Minister 
of any breach of section 28 or section 29 which may continue after the 
date up to and in respect of which such additional and penal rent has 
been paid or is due and owing and the Minister shall accordingly be 
entitled to exercise in respect of any such continuing breach all or any 
of the powers conferred upon him by this Law.

P art IV—ALIENATION AND SURRENDER OF 
RIGHTS OF OCCUPANCY

27. It shall not be lawful for any native holding a customary right 
of occupancy to alienate his right of occupancy or any part thereof to 
a non-native by sale, assignment, mortgage, transfer of possession, 
sublease, bequest or otherwise howsoever without the consent of the 
Minister first had and obtained.
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28. (1) It shall not be lawful for the holder of a statutory right of 
occupancy granted by the Governor or the Minister to alienate his 
right of occupancy or any part thereof by sale, assignment, mortgage, 
transfer of possession, sublease, bequest or otherwise howsoever without 
the consent of the Minister first had and obtained:

Provided that the consent of the Minister—
(a) shall not be required to the creation of a legal mortgage over 

a right of occupancy in favour of a person in whose favour an 
equitable mortgage over the same right of occupancy has 
already been created with the consent of the Minister;

(b) shall not be required to the reconveyance or release by a 
mortgagee to a holder or occupier of a right of occupancy 
which that holder or occupier has mortgaged to that mortgagee 
with the consent of the Minister;

(c) to the renewal of a sub-lease shall not be presumed by reason 
only of his having consented to the grant of a sub-lease contain
ing an option to renew the same.

(2) The Minister, when giving his consent to an assignment, 
mortgage or sublease may require the holder of the statutory right of 
occupancy to submit an instrument executed in evidence of the assign
ment, mortgage or sublease and the holder shall when so required 
deliver the said instrument to the Minister in order that the consent 
given by the Minister under subsection (1) may be signified by endorse
ment thereon,

(3) A statutory right of occupancy granted by a native authority 
or local authority under any regulations made under this Law or under 
any written law replaced by this Law shall be transferred in the manner 
prescribed in such regulations.

29. (1) A sublessee of a right of occupancy may, with the prior 
consent of the Minister and with the approval of the holder of the right 
of occupancy, demise by way of sub-underlease to another person or 
persons the land comprised in the sublease held by him or any portion 
of such land.

(2) The provisions of subsection (2) of section 28 shall apply 
mutatis mutandis to any transaction effected under subsection (1) of this 
section as if it were a sublease granted under section 28.

30. The devolution of the rights of an occupier upon death shall 
be regulated, in the case of a native, by the native law or custom existing 
in the locality in which the land is situated and in the case of a non
native, by the law or custom of such non-native at the time of his death
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relating to the distribution of property of like nature to a right of 
occupancy:

Provided that—
(a) no native law or custom prohibiting, restricting or regulating 

the devolution on death to any particular class of persons of the 
right to occupy any land shall operate to deprive any person 
of any beneficial interest in such land (other than the right to 
occupy the same) or in the proceeds of sale thereof to which he 
may be entitled under the rules of inheritance of any other 
native law and custom;

(b) a statutory right of occupancy shall not be divided into two or 
more parts on devolution by the death of the occupier, except 
with the consent of the Minister;

(c) a non-native whose mother was a native may succeed his mother 
in title upon the death of his mother upon the grant to such 
non-native by the Minister of a certificate of occupancy in 
evidence of the title of such non-native.

31. In the case of the devolution or transfer of rights to which 
English law or any other non-native law applies, no deed or will shall 
operate to create any proprietary right over land except that of a plain 
transfer of the whole of the rights of occupation over the whole of the 
land.

32. Any transaction or any instrument which purports to confer 
on or vest in a non-native any interest or right in or over any native 
lands otherwise than in accordance with the provisions of this Law shall 
be null and void.

33. The Minister may accept on such terms and conditions as he 
may think proper the surrender of any statutory right of occupancy 
granted under this Law or any written law replaced by this Law.

P ar t  V — REVOCATION OF RIGHTS OF OCCUPANCY
34. (1) It shall be lawful for the Minister to revoke a right of 

occupancy for good cause.

(2) Good cause in the case of a statutory right of occupancy shall 
include—

(a) non-payment of rent, rates, taxes or other dues imposed upon 
the land;

(b) the alienation by the occupier by sale, assignment, mortgage, 
transfer of possession, sublease, bequest or otherwise of any



right of occupancy or part thereof contrary to the provisions of 
this Law or of any regulations made thereunder;

(c) the requirement of the land by the Government of 
Northern Nigeria or by a native authority in Northern 
Nigeria, in either case for public purposes within Northern 
Nigeria, or the requirement of the land by the Govern
ment of the Federation for public purposes of the Federation;

(d) the requirement of the land for mining purposes or for any 
purpose connected therewith;

(e) the abandonment or non-use of the land for a period of two 
years:

Provided that when land is allowed to lie fallow for 
purposes of recuperation of the soil it shall not be held to 
have been abandoned;

(/) a breach of any of the provisions which a certificate of occupancy 
is by section 11 deemed to contain;

(g) a breach of any term contained in the certificate of occupancy 
or in any special contract made under section 8;

(h) a refusal or neglect to accept and pay for a certificate which 
was issued in evidence of a right of occupancy but has been 
cancelled by the Minister under subsection (3) of section 10;

(i) permitting on the land a contravention of the Cinematograph CaP- 32 of 
Ordinance, the Cinematograph Law, 1960, or any subsidiary N o .^ f^  
legislation made under either cf them. I960.

(3) Good cause in the case of a customary right of occupancy shall 
include—

(a) requirement of the land by the Government of Northern 
Nigeria or by a native authority in Northern Nigeria, in either 
case for public purposes within Northern Nigeria, or the 
requirement of the land by the Government of the Federation 
for public purposes of the Federation;

(b) the requirement of the land for mining purposes or for any 
purpose connected therewith;

(c) the requirement of the land for the extraction of building 
materials;

(d) the requirement of the land for the grant by the Minister of a 
statutory right of occupancy to a person or body cf persons;

(e) the alienation by the occupier by sale, assignment, mortgage, 
transfer of possession, sublease, bequest or otherwise of the 
right of occupancy to a non-native without the prior consent 
of the Minister;
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(/) permitting on the land a contravention of the Cinematograph 
Ordinance, the Cinematograph Law, 1960, or any subsidiary" 
legislation made under either of them.

(4) The Minister shall revoke a right of occupancy in the event of a 
requisition by the Governor-General if such requisition declares such 
land to be required by the Government of the Federation for public 
purposes of the Federation or for mining purposes or for any purposes 
connected with mining purposes.

(5) The revocation of a right of occupancy shall be signified under 
the hand of a public officer duly authorised in that behalf by the Minister 
and notice thereof shall be given tc the holder.

(6) The title of the holder cf a right of occupancy shall be extin
guished on receipt by him of a notice given under subsection (5) or on 
such later date as may be stated in the notice.

(7) The revocation of a right of occupancy shall not affect the 
rights of any sublessee or sub-underlessee to whom the land or any 
part thereof has been lawfully underlet before a notice under subsection
(5) has been received by the holder and against whcm no good cause 
for revocation exists.

35. (1) If a right of occupancy is revoked fcr the cause set out in 
paragraph (c) of subsection (2) of section 34 or in paragraph (a), (c) 
or (d) of subsection (3) of the same section, the holder and the 
occupier shall be entitled to compensation for the value at the date of 
revocation of their unexhausted improvements and for the inconvenience 
caused by their disturbance.

(2) If a right cf occupancy is revoked for the cause set out in 
paragraph (d) of subsection (2) of section 34 or in paragraph (b) of 
subsection (3) of the same section the holder and the occupier shall be 
entitled to compensation under the approriate provisions of the 
Minerals Ordinance or the Mineral Oils Ordinance or any legislation 
replacing the same.

(3) If the holder or the occupier entitled to compensation under 
this section is a native community the Minister may direct that any 
compensation payable to it shall be paid—

(a) to the native community; or
(b) to the chief or headman of the native community to be disposed 

of by him for the benefit of the native community in accordance 
with native law and custom; or

(c) into some fund specified by the Minister for the purpose of 
being utilised or applied for the benefit of the native community.
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36. The revocation of a statutory right of occupancy shall not 
operate to extinguish any debt due to the Government under or in 
respect of such right of occupancy.

37. (1) For the avoidance of doubt it is hereby declared that the 
acquisition by the Minister of lands other than native lands for public 
purposes shall be carried out in accordance with the provisions of the 
Public Lands Acquisition Ordinance.

(2) Lands acquired by the Minister in accordance with the 
provisions of the Public Lands Acquisition Ordinance shall be and 
be deemed to have been native lands for the purpose of this Law from 
the date of such acquisition and may be dealt with in accordance with 
the provisions of this Law, and section 3 of the Public Lands Acquisition 
Ordinance shall be deemed to be modified accordingly.

38. (1) It shall be lawful for a native authority to enter upon, 
use, and occupy for public purposes any native lands within the area 
of its jurisdiction which are not—

(a) the subject of a statutory right of occupancy;
(b) within an area which has been set aside by the Government for 

public purposes;
(c) the subject of any laws relating to minerals or mineral oils, 

and for that purpose to revoke any customary right of occupancy on 
any such land.

(2) The native authority shall have exclusive rights to the lands 
so occupied against all persons other than the Minister.

(3) The holder and the occupier according to their respective 
interests of any customary right of occupancy revoked under subsection
(1) shall be entitled to compensation for the value at the date of revoca
tion of their unexhausted improvements and for the incovenience 
cause by their disturbance.

(4) If a native authority shall refuse or neglect within a reasonable 
time to pay compensation to a holder and an occupier according to 
their respective interests under the provisions of subsection (3) the 
Minister may himself proceed to the assessment of compensation 
under section 43 and direct the native authority to pay the amount 
of such compensation to the holder and the occupier according to their 
respective interests.

Part VI—JURISDICTION OF COURTS, ASSESSMENT 
OF COMPENSATION, PENALTIES AND NOTICES
39. (1) Proceedings by the Minister for the recovery of possession 

of any native lands against any person who is in unlawful possession
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thereof may be commenced in the High Court by the Attorney-General 
in his own name or in the name of the Minister in all cases.

(2) Prooeedings by a native authority for the recovery of possession 
of native lands against any person who is in unlawful possession thereof 
may be commenced in the appropriate native court by the native 
authority in whose area the land is situate where the person against whom 
recovery of possession is sought is subject to the jurisdiction of native 
courts.

(3) In any proceedings brought under the provisions of subsection
(1) or (2) the burden of proving a claim by the defendant to any right, 
title or licence shall rest upon him.

(4) The provisions of the Recovery of Premises Ordinance or 
any other written law shall not apply to proceedings under this section.

(5) Any person against whom possession of land has been recovered 
in proceedings brought under this section and who unlawfully resumes 
possession of the land shall be guilty of an offence and shall be liable 
on conviction to a fine of fifty pounds or to imprisonment for six 
months or to both such fine and imprisonment.

(6) No order made by any court for the recovery of possession 
against any person in proceedings brought under this section shall affect 
the right of any sub-lessee or sub-underlessee to whom the land or any 
part thereof has been lawfully underlet before proceedings were 
instituted and against whom no action for recovery of possession would 
otherwise lie.

40. No action or other remedy by or on behalf of the Minister 
or the Attorney-General for the recovery of the possession of native 
lands or for the recovery of any rent or other dues in respect of a statutory 
right of occupancy shall be barred or affected by any statute or other 
law of limitation.

41. (1) The High Court shall have exclusive original jurisdiction 
in the following proceedings—

(ia) proceedings in which the right of the Governor or the Minister 
to grant a statutory right of occupancy over any land is in 
dispute;

(ib) proceedings by way of petition of right;
(c) proceedings by the Attorney-General under the provisions of 

subsection (1) of section 39.
(2) A native court of competent jurisdiction shall have jurisdiction 

in the following proceedings—
(a) proceedings in respect of any land the subject of a statutory 

right of occupancy granted by a native authority or of a 
customary right of occupancy where all parties are subject tg
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the jurisdiction of native courts, subject nevertheless to the 
provisions of paragraph (b) of subsection (3):

Provided that nothing herein contained shall be deemed 
to confer jurisdiction on any native court in regard to disputes 
relating to intertribal boundaries;

(b) proceedings under the provisions of subsection (2) of section 39.

(3) The High Court and District Court (within the respective 
limits prescribed in the District Courts Law, 1960) shall have jurisdic
tion in the following proceedings—

(ia) proceedings in respect of any land the subject of a statutory 
right of occupancy granted by a native authority or of a cus
tomary right of occupancy where one or more of the parties are 
not subject to the jurisdiction of native courts;

(b) proceedings of the description referred to in paragraph (a) 
of subsection (2) where there is no native court of competent 
jurisdiction available to try the proceedings;

(c) proceedings in respect of any land the subject of any right of 
occupancy other than those otherwise specifically described 
in this section.

(4) “Proceedings in respect of any land the subject of a right of 
occupancy” shall include proceedings for a declaration of title to a 
right of occupancy.

(5) (a) Proceedings for the recovery of rent payable in respect 
of any certificate of occupancy may be taken in the High Court or a 
District Court (within the respective limits prescribed in the District 
Courts Law, 1960) by and in the name of any administrative officer 
or by and in the name of any other officer appointed by the Minister 
in that behalf.

(b) Proceedings for the recovery of rent payable in respect of any 
statutory right of occupancy granted by a native authority or any 
customary right of occupancy may be taken by and in the name of 
the native authority concerned in a native court of competent jurisdic
tion.

(6) The following native courts shall be native courts of competent 
jurisdiction for the purposes of this section—

(a) every court of Grade ‘A’;
(b) every alkali’s court of whatever grade having jurisdiction over 

the area in which the land which is the subject-matter of the 
dispute is situated, within the limits and to the extent of the 
grade or powers of such court;
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of 1960.
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(c) every other native court upon which the Governor in Council 
may, by order made under paragraph (b) of subsection (2) 
of section 17 or section 24 of the Native Courts Law, 1956, 
confer jurisdiction for all or any of the purposes of this section 
within the limits and to the extent of the jurisdiction or powers 
conferred by such order.

42. No right of occupancy granted under the provisions of this 
Law or under the provisions of any written law replaced by this Law 
which is subject to a covenant, whether express or implied, by the 
holder not to assign, without the consent of the Governor or the 
Minister or a native authority or local authority shall be sold by or 
under the order of a court save to a purchaser approved in writing by 
the Minister and upon terms also so approved.

43. Unless otherwise specifically provided the amount of any 
compensation to be awarded under any section of this Law shall be 
such as may be agreed by the Minister or the native authority as the 
case may be on the one hand and the holder or occupier as the case may 
be on the other hand, or, in default of such agreement, as may be 
determined by arbitration under the Arbitration Ordinance.

44. (1) No person shall—
(a) erect any building, wall, fence or other structure upon; or
(b) enclose, obstruct, cultivate or to do any act on or in relation to, 

any land which is not the subject of a right of occupancy or licence 
lawfully held by him or in respect of which he has not received the 
permission of the Minister to enter and erect improvements prior to the 
grant to him of a right of occupancy.

(2) Any person who contravenes any of the provisions of subsection
(1) shall, on being required by the Minister so to do and within the 
period of time fixed by the Minister, remove any building, wail, fence, 
obstruction, structure or thing which he may have caused to be placed 
on the land and shall put the land in the same condition as nearly as 
may be in which it was before such contravention.

(3) Any person who contravenes any of the provisions of subsection
(1) shall be guilty of an offence and shall be liable on conviction to a fine 
of fifty pounds.

(4) Any person who fails or refuses to comply with a requirement 
made by the Minister under the provisions of subsection (2) shall be 
guilty of an offence and shall be liable on conviction to a fine of one 
pound for each day during which he makes default in complying with 
the requirement of the Minister.
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45. Any notice required by this Law to be served on any person 
shall be effectively served on him—

(a) by delivering it to the person on whom it is to be served; or

(b) by leaving it at the usual or last known place of abode of that 
person; or

(c) by sending it in a prepaid registered letter addressed to that 
person at his usual or last known place of abode; or

(d) in the case of an incorporated company or body, by delivering 
it to the secretary or clerk of the company or body at its 
registered or principal office or sending it in a prepaid 
registered letter addressed to the secretary or clerk of the 
company or body at that office; or

(e) if it is not practicable after reasonable inquiry to ascertain the 
name or address of a holder or occupier of land on whom it 
should be served, by addressing it to him by the description of 
“holder” or “occupier” of the premises (naming them) to 
which it relates, and by delivering it to some person on the 
premises or, if there is no person on the premises to whom 
it can be delivered, by affixing it, or a copy of it, to some 
conspicuous part of the premises.

Part VII—SUBSIDIARY LEGISLATION AND  
DELEGATION OF POWERS

46. (1) It shall be lawful for the Governor in Council or the 
Minister to delegate to any native authority or local authority all or any 
of the powers conferred on the Minister by this Law, subject to such 
restrictions, conditions and qualifications, not being inconsistent with 
the provisions of this Law as the Governor in Council or the Minister 
may specify.

(2) Where the power to grant certificates of occupancy has been 
delegated to a native authority or local authority, otherwise than by 
regulations made by the Governor in Council under section 47, such 
certificates shall be expressed to be granted on behalf of the Minister, 
and subsection (1) of section 10 shall, for the purposes of such delegation, 
be read as if for the words “under his hand” therein were substituted 
the words “bearing the seal of the native authority”, or “bearing the 
seal of the local authority” as the case may require.

(3) No delegation to a native authority or local authority shall 
affect the right of the Government to rents payable under this Law.

(4) Without prejudice to any other power cf delegation the 
Attorney-General may delegate to any member of his staff the exercise 
of any function conferred or imposed upon him by or under this Law.

Service of 
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powers.
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47. The Governor in Council may make regulations for the 
purpose of carrying this Law into effect, and particularly with regard 
to the following matters—

(a) the transfer by sale or otherwise of rights of occupancy;
(b) the terms and conditions upon which special contracts may be 

made under section 8;
(c) the grant of certificates of occupancy under section 10;
(id) the grant of temporary rights of occupancy;
(e) the terms and conditions upon which licences may be granted 

under section 16;
(/) the procedure to be observed in revising rents;
(g) the survey and demarcation of areas the subject of rights of 

occupancy and the maintenance of boundary marks;
(h) the delegation of the powers of the Minister to native autho

rities and local authorities under section 46;
(i) the grant of statutory rights of occupancy by local or native 

authorities (where powers of grant have been delegated to 
such authorities), the terms and conditions under which such 
grants are to be made and the variation of native law and 
custom, where necessary, to give effect to any regulations 
made for this purpose;

(j) the method of application for any licence or permit;
(k) the manner in which objections shall be lodged and disposed of;
(/) the manner in which and the terms and conditions upon which 

rights of occupancy may be sold by auction;
(m) the fees to be paid for any matter or thing done under this 

Law; and
(n) the forms to be used for any document or purpose.

P a r t  VIII.—SAVINGS AND REPEAL
48. Nothing in this Law shall affect—
(a) the validity of any title to land granted to a non-native or any 

interest therein acquired by such non-native—
(t) before the 4th day of February, 1927, in its application to 

Sardauna Province provided that such title shall have 
been proved to the satisfaction of the Governor before 
the 31st day of December, 1930; or

(ii) before the 25th day of February, 1916, in its application 
to the rest of Northern Nigeria; and

(i6) the rights of the Governor or cf the Niger Company or its 
successors in title, in to or over the land specified or referred



to in the agreements or instruments mentioned in the Second 
and Third Schedule, or either of them, to the Niger Lands 
Transfer Ordinance.

49. Where it appears to the Minister that before the 1st day of 
March, 1916, a native had acquired or was in process of acquiring a valid 
title to land in the territory which is now comprised in Sardauna 
Province or to any interest therein the Minister may issue to such 
person, or to the person who appears to the Minister to be his successor 
in title, a grant of such title under his hand and the seal of Northern 
Nigeria for such consideration and subject to such conditions, if any, 
as the Minister may specify in the grant, and thereupon the title so 
granted shall have effect as if this Law and the Land and Native Rights 
Ordinance had not been enacted.

50. The Minister, m the exercise of the powers conferred upon 
him by this Law with respect to any land, shall have regard to the 
native laws and customs existing in the district in which such land is 
situated.

51. (1) The powers vested in a native authority by native law and 
custom in relation to land shall be exercised by it subject to the provisions 
of this Law and of any other written law.

(2) A native authority shall not be deemed to have nor shall it 
exercise the power to consent to the use or occupation of land by a 
non-native except in so far as powers in that behalf may have been 
delegated to such native authority under section 46 or under regulations 
empowering it to grant statutory rights of occupancy to non-natives.

52. (1) The Land and Native Rights Ordinance is hereby repealed 
in so far as it has effect as if it were a law enacted by the Legislature of 
Northern Nigeria.

(2) The repeal effected by subsection (1) shall not affect any certifi
cates of occupancy granted under the Land and Native Rights Proclama
tion which certificates and the rights thereby conferred and the 
obligations thereby imposed shall continue to be governed by the said 
Proclamation as if the Land and Native Rights Ordinance and this Law 
had not been made.

53. Each section set out in the seccnd column of the Schedule 
hereto of the Ordinance or Law opposite thereto in the first column of 
the Schedule is hereby amended by the deletion therein of the words 
“Land and Native Rights Ordinance” and the substitution therefor 
of the words and figures “Land Tenure Law, 1962”.
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A  130 N.N. No. 25 of 1962 Land Tenure

(Section 53) SCHEDULE
Ordinance or Lazo Section

Crown Lands Ordinance (Cap. 45 of 1948 Laws) ... ... ... ... 2
Forestry Ordinance (Cap. 75 of 1948 Laws) ... ... ... ... ... 2
Land Development (Provision for Roads) Ordinance (Cap. 106 of 1948 Laws) 2
Land Registration Ordinance (Cap. 108 of 1948 Laws) ... ... ... 2
Nigeria Town and Country Planning Ordinance (Cap. 155 of 1948 Laws) ... 65(1)(«)

76 (a)
77(>)Public Lands Acquisition Ordinance (Cap. 185 of 1948 Laws) ... ... 2

Sheriffs and Civil Process Ordinance (Cap. 205 of 1948 Laws) ... ... 45(1)
52(2)

Townships Ordinance (Cap. 216 of 1948 Laws) ... ... ... ... 2
Northern Region High Court Law, 1955 (No. 8 of 1955) ... ... ... 16(1)

105(2)
Native Courts Law, 1956 (No. 6 of 1956) ... ... ... ... ... 19(5)
District Courts Law, 1960 (No. 15 of 1960) ... ... ... ... ... 13(1)(</)

84(1)
Northern Nigeria Radio Law, 1960 (No. 4 of 1960) ... ... ... ... 20(2)

This printed impression has been carefully compared by me with the Bill which has- 
passed the Legislative Houses and found by me to be a true and correctly printed copy of 
■the said Bill.

I sa A b u b a k a b ,
Acting Clerk to Regional Legislature
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No. 11 1958.

E a s t e r n  R e g io n  o f  N i g e r i a .

IN THE SEVENTH YEAR OF THE REIGN OP 

HER MAJESTY' QUEEN ELIZABETH I I  

ORLANDO PETER GUNNING, E s q u i r e ,  C.M.G.

O f f i c e r  A d m i n i s t e r i n g  t h e  G overnem tn  o f  t h e  

E a s t e r n  R e g i o n .

A LAW TO REGULATE THE ACQUISITION OP LAND BY ALIENS.

[ 1 5 t h  May, 1958]

BE IT  ENACTED "by t h e  l e g i s l a t u r e  o f  t h e  E a s t e r n  R e g io n  

o f  N i g e r i a  a s  f o l l o w s : -

1 .  T h i s  Law may h e  c i t e d  a s  t h e  A c q u i s i t i o n  o f  Land 

b y  A l i e n s  Law, 1 9 58 ,  a n d  s h a l l  come i n t o  o p e r a t i o n  on a  d a t e  

t o  h e  a p p o i n t e d  h y  t h e  G o v e rn o r  i n  t h e  R e g i o n a l  G a z e t t e

2 .  I n  t h i s  Law: -  

" a l i e n 11 means:

( a )  any  i n d i v i d u a l  o t h e r  t h a n  a  N i g e r i a n  and  

( h )  any company o r  a s s o c i a t i o n  o r  body  o f  p e r s o n s  

c o r p o r a t e  o r  u n i n c o r p o r a t e  o t h e r  t h a n  -

( i )  a  body  c o r p o r a t e  e s t a b l i s h e d  s p e c i f i c a l l y  

b y  o r  u n d e r  any  O rd in a n c e  o r  Law w h ich  

empowers t h a t  bo d y  t o  a c q u i r e  and  h o l d  

l a n d ;  o r



( i i )  a  c o r p o r a t e  body  i n c o r p o r a t e d  u n d e r  t h e  p r o 

v i s i o n s  o f  t h e  ^ a n d  ( P e r p e t u a l  S u c c e s s i o n )  

O r d i n a n c e  o r  any  o t h e r  O rd in a n c e  o r  Law c o n 

t a i n i n g  g e n e r a l  p r o v i s i o n s  f o r  i n c o r p o r a 

t i o n  w here  su c h  c o r p o r a t e  body  i s  com posed 

s o l e l y  o f  N i g e r i a n s ,  o r  u n d e r  t h e  p r o v i s i o n s  

o f  t h e  ^ a t i v e  A u t h o r i t y  O r d i n a n c e ,  t h e  

E a s t e r n  R e g io n  L o c a l  Governm ent O r d i n a n c e ,  

1 9 5 0 ,  o r  t h e  E a s t e r n  R e g io n  L o c a l  G o v e rn 

ment Law, 1 9 5 5 • o r  

( i i i )  a  c o - o p e r a t i v e  s o c i e t y  com posed  s o l e l y  o f  

N i g e r i a n s  and  r e g i s t e r e d  u n d e r  t h e  p r o v i 

s i o n s  o f  any  C o - o p e r a t i v e  S o c i e t i e s  O r d in a n c e  

o r  t h e  C o - o p e r a t i v e  S o c i e t i e s  Law, 1955:
*

" c o u r t "  means t h e  H igh  C o u r t  and  t h e  M a g i s t r a t e ’ s  C o u r t ;  

" i n s t r u m e n t "  means any document i n  w r i t i n g  a f f e c t i n g  

l a n d ,  and  i n c l u d e s  a w i l l ;

" t h e  M i n i s t e r "  means t h e  M i n i s t e r  f o r  t h e  t im e  b e i n g  ' 

c h a r g e d  u n d e r  s e c t i o n  119 o f  t h e  N i g e r i a l  ( C o n s t i 

t u t i o n )  O rd e r  i n  C o u n c i l ,  195U, w i t h  r e s p o n s i b i l i t y  

f o r  L and ;

"Nigerian" means any person whose parents were members 
of any tribe or tribes indigenous to Nigeria and

%

t h e  d e s c e n d a n t s  o f  s u c h  p e r s o n s ;  and  i n c l u d e s  any 

p e r s o n  one o f  whose p a r e n t s  was a member o f  s u c h  a  |



t r i b e  and  i n c l u d e s  any i n d i v i d u a l  company, a s s o 

c i a t i o n  o r  body  o f  p e r s o n s  c o r p o r a t e  o r  u n i n c o r 

p o r a t e  t h a t  i s  n o t  a n  a l i e n *

3* ( l )  The M i n i s t e r  may d e l e g a t e  s u c h  o f  t h e  pow ers  c o n 

f e r r e d  upon  h im  u n d e r  t h e  p r o v i s i o n s  o f  t h i s  Law a s  he  s h a l l  

t h i n k  f i t *

( 2 )  Any d e l e g a t i o n  made u n d e r  t h e  p r o v i s i o n s  o f  s u b 

s e c t i o n  ( l )  s h a l l  b e  r e v o c a b l e  a t  w i l l  and  no d e l e g a t i o n  

s h a l l  p r e v e n t  t h e  e x e r c i s e  o f  any  pow er  b y  th e  M i n i s t e r *

4* (1$  No a l i e n  may a c q u i r e  any i n t e r e s t  o r  r i g h t  i n  o r

o v e r  any  l a n d  f rom  a  N i g e r i a n ,  u n l e s s  s u c h  a l i e n  h a s  b e e n  

a p p r o v e d  i n  w r i t i n g  by  t h e  M i n i s t e r  i n  t h a t  b e h a l f ,  and  t h e n  

o n ly  u n d e r  a n  i n s t r u m e n t  w h ic h ,  and  t h e  t e r m s  w h e r e o f ,  h av e  

a l s o  b e e n  so  a p p r o v e d .

( 2 )  Where any s u c h  r i g h t  o r  i n t e r e s t  h a s  b e e n  l a w f u l 

l y  a c q u i r e d  by  an  a l i e n ,  s u c h  r i g h t  o r  i n t e r e s t  s h a l l  n o t  

b e  t r a n s f e r r e d ,  a l i e n a t e d ,  d e m ise d  o r  o t h e r w i s e  d i s p o s e d  o f  

t o  any o t h e r  a l i e n ,  o r  b e  s o l d  t o  any o t h e r  a l i e n  u n d e r  a n y  

p r o c e s s  o f  l a w ,  w i t h o u t  t h e  a p p r o v a l  i n  w r i t i n g  o f  t h e  Mi

n i s t e r  o f  s u c h  o t h e r  a l i e n  a n d  o f  t h e  i n s t r u m e n t  and  t h e  

t e rm s  t h e r e o f *

(3 )  Any t r a n s a c t i o n  an d  any  i n s t r u m e n t  b y  o r  u n d e r  

w h ic h  a n  a l i e n  p u r p o r t s  t o  a c q u i r e  any  i n t e r e s t  o r  r i g h t  

i n  o r  o v e r  any l a n d  w h ic h  h a s  n o t  b e e n  d u l y  a p p r o v e d  i n
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a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h i s  s e c t i o n  s h a l l  h e  

n u l l  and  v o i d  an d  o f  no l e g a l  e f f e c t .

5* I t  s h a l l  he  u n l a w f u l  f o r  any a l i e n  o r  f o r  any  p e r 

s o n  c l a i m i n g  u n d e r  an  a l i e n  t o  occupy  an y  l a n d  b e l o n g i n g  t o  

a  N i g e r i a n  u n l e s s  t h e  r i g h t  o f  t h e  a l i e n  t o  o ccu p y  o r  

a u t h o r i s e  t h e  o c c u p a t i o n  o f  t h e  l a n d  -

( a )  i s  e v i d e n c e d  h y  a n  i n s t r u m e n t  w h ic h  h a s  r e c e i v e d  

t h e  a p p r o v a l  o f  t h e  M i n i s t e r  i n  w r i t i n g ;  o r  '

( * )  i s  e v i d e n c e d  h y  a n  i n s t r u m e n t  w h ic h  h a s  r e c e i v e d  

t h e  a p p r o v a l  o f  t h e  G o v e rn o r  o f  N i g e r i a  o r  t h e  

L i e u t e n a n t - G o v e r n o r  o r  G o v e rn o r  o f  t h e  ^ a s t e r n  

R e g io n  u n d e r  t h e  p r o v i s i o n s  o f  t h e  N a t i v e  L and  

A c q u i s i t i o n  O r d i n a n c e ;  o r

( c )  was a c q u i r e d ,  i f  t h e  l a n d  i s  s i t u a t e  i n  t h a t  p a r t  

o f  t h e  ^ a s t e r n  R e g i o n  w h ich  i n  t h e  y e a r  1900  was 

i n c l u d e d  i n  th e  P r o t e c t o r a t e  o f  S o u t h e r n  N i g e r i a ,  

b e f o r e  t h e  1 s t  o f  J a n u a r y ,  1 9 00 ,  an d  i n  t h e  c a s e  

o f  l a n d s  s i t u a t e  e l s e w h e r e ,  b e f o r e  t h e  3 0 t h  M arch,  

1908 ;  o r

( d )  i s  a u t h o r i s e d  h y  o r  u n d e r  any  o r d i n a n c e  o r  la w :  

P r o v i d e d  t h a t ,  w i t h  t h e  p r e v i o u s  c o n s e n t  o f  t h e  M i n i s t e r

i t  s h a l l  h e  l a w f u l  f o r  an  a l i e n  o r  p e r s o n  c l a i m i n g  u n d e r  a n  

a l i e n  t o  occ u p y  l a n d  b e l o n g i n g  t o  a N i g e r i a n  p e n d i n g  t h e  

e x e c u t i o n  o f  a n  i n s t r u m e n t  t h e  t e rm s  o f  w h ic h  h a v e  b e e n  a p 

p r o v e d  h y  t h e  M i n i s t e r .  S u ch  c o n s e n t  may, h o w e v e r ,  h e



w i th d r a w n  h y  t h e  M i n i s t e r  a t  any t i m e ,  i f  h e  deems i t  n e c e s 

s a r y  i n  t h e  p u b l i c  i n t e r e s t  t o  do so#

6 .  Any a l i e n  o r  o t h e r  p e r s o n  who i s  i n  u n l a w f u l  o c 

c u p a t i o n  o f  l a n d  b e l o n g i n g  t o  a  N i g e r i a n  s h a l l  b e  g u i l t y  o f  

an  o f f e n c e  and  l i a b l e  on summary c o n v i c t i o n  t o  a f i n e  o f  one 

h u n d r e d  pounds  o r  im p r i s o n m e n t  f o r  tw e l v e  months#

7* ( l )  Where i t  a p p e a r s  t o  t h e  c o u r t  t h a t  any  a l i e n  o r

p e r s o n  c l a i m i n g  t o  be  e n t i t l e d  u n d e r  a n  a l i e n ,  i s  i n  u n l a w 

f u l  o c c u p a t i o n  o f  any  l a n d  b e l o n g i n g  t o  a  N i g e r i a n ,  t h e  c o u r t  

may, on t h e  a p p l i c a t i o n  o f  t h e  A t t o r n e y - G e n e r a l  o r  an y  p e r 

s o n  a u t h o r i s e d  by  h im o r  on  i t s  own m o t i o n ,  c a u s e  a  summons 

t o  be  i s s u e d  t o  s u c h  a l i e n  o r  p e r s o n  a f o r e s a i d ,  r e q u i r i n g  h im

t o  a p p e a r  b e f o r e  t h e  c o u r t  and  p ro d u c e  t h e  i n s t r u m e n t  b y

v i r t u e  w h e r e o f  t h e  a l i e n ,  who i s  o c c u p y i n g  t h e  l a n d  o r  u n d e r  

whom t h e  l a n d  i s  o c c u p i e d ,  i s  e n t i t l e d  t o  occu p y  o r  a u t h o r i s e  

t h e  o c c u p a t i o n  o f  t h e  same,  o r  a  copy  o f  s u c h  i n s t r u m e n t  

c e r t i f i e d  i n  a c c o r d a n c e  w i t h  t h e  law  r e l a t i n g  t o  t h e  r e g i s 

t r a t i o n  o f  i n s t r u m e n t s #

(2) I f  on the hearing of such summons the court shall 
find that such alien or person claiming under an alien is 
occupying land belonging to a Nigerian, and such alien or 
person fails to satisfy the court that such occupation is 
3a&ful, the court shall, notwithstanding the provisions of any 
written law, order such alien or person'aforesaid to give 
up possession of the land, and.shall issue such process as
may be necessary for enforcing such order.



8 .  N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  o f  any  w r i t t e n  law

p r o c e e d i n g s  f o r  a n  o f f e n c e  a g a i n s t  any p r o v i s i o n  o f  t h e s  Law 

and a l l  c i v i l  p r o c e e d i n g s  h e r e u n d e r ,  s h a l l  he  b r o u g h t  i n  t h e  

name o f  t h e  A t t o r n e y - G e n e r a l  and  may h e  i n s t i t u t e d  a n d  co n 

d u c t e d  hy  any  p e r s o n  a u t h o r i s e d  h y  h im  g e n e r a l l y ,  o r  s p e c i 

f i c a l l y  i n  r e l a t i o n  t o  any p a r t i c u l a r  p r o c e e d i n g s  o r  c l a s s  

o f  p r o c e e d i n g s ,  h y  w r i t i n g  u n d e r  h i s  h a n d .

9* The G o v e rn o r  i n  C o u n c i l  may make r e g u l a t i o n s  w i t h

r e s p e c t  t o  a l l  o r  any  o f  t h e  f o l l o w i n g  m a t t e r s : -

(a) the conditions upon which the approval of the
Minister may he had and obtained to instruments 
hy or under which aliens may acquire any interests 
or rights in or over any land from Nigerians:

( h )  t h e  t e r m s  and  c o n d i t i o n s  t o  h e  c o n t a i n e d  i n  s u c h

i n s t r u m e n t ,  an d  t h e  fo rm s  o f  s u c h  i n s t r u m e n t s ;  

and

( c )  t h e  f e e s  t o  h e  p a i d  hy  a l i e n s  u p o n  t h e  a p p r o v a l

of the Minister of such instruments, and upon the 
execution thereof hy the parties thereto.

1 0 .  The -Native l a n d s  A c q u i s i t i o n  O rd in a n c e  s h a l l  c e a s e

t o  a p p l y  i n  t h e  E a s t e r n  R e g io n .



S U B S ID IA R Y  L E G I S L A T I O N .

• NATIVE LANDS ACQUISITION (APPROVAL 

OF TRANSACTIONS) REGULATIONS.

[ 6 * h  M a r c h ,  1 9 5 8 ]

1 .  T hese  R e g u l a t i o n s  may h e  c i t e d  a s  t h e  N a t i v e

Lands  A c q u i s i t i o n  ( A p p ro v a l  o f  T r a n s a c t i o n s )  R e g u l a t i o n s .

2 .  ( l )  A n y  p e r s o n  w i s h i n g  t o  o b t a i n  a p p r o v a l  o f  a  t r a n 

s a c t i o n ,  a s  r e q u i r e d  h y  t h e  L a w ,  s h a l l  s u b m i t  t o  t h e  Com

m i s s i o n e r  o f  L a n d s  a n  a p p l i c a t i o n  i n  t h e  f o r m  s e t  o u t  i n  

t h e  F i r s t  S c h e d u l e .

( 2 )  T h e  a p p l i c a n t  s h a l l ,  b e f o r e  s u b m i t t i n g  h i s  a p 

p l i c a t i o n ,  p a y  i n t o  t h e  L o c a l  o r  S u b - T r e a s u r y  m o s t  c o n v e n i e n t  

t o  h i m  t h e  a p p r o p r i a t e  f e e  s e t  o u t  i n  t h e  S e c o n  S c h e d u l e ,  

a n d  s h a l l  d e l i v e r  o r  s e n d  w i t h  h i s  a p p l i c a t i o n  t h e  T r e a s u r y  

r e c e i p t  o b t a i n e d  b y  h i m  f o r  t h e  s u m  s o  p a i d .

( 3 )  The a p p l i c a n t  s h a l l  f u r n i s h  t h e  C o m m is s io n e r  o f  

Lands  w i t h  any  f u r t h e r  i n f o r m a t i o n  w h ich  t h e  C o m m iss io n e r  

may r e q u i r e  i n  r e s p e c t  o f  t h e  a p p l i c a t i o n .

3 .  ( 1 )  T h e  c o n d i t i o n s  u p o n  w h i c h  a p p r o v a l ,  a s  r e q u i r e d  

b y  t h e  L a w ,  m a y  b e  g i v e n  t o  a  t r a n s a c t i o n  a r e  -

W .R .L .N .
120 o f  1958 .  
( s e c t i o n  7)*



( a )  t h a t  a n  a p p l i c a t i o n  f o r  a p p r o v a l  i s  made i n  t h e

fo rm  s e t  o u t  i n  t h e  F i r s t  S c h e d u l e ;

( b )  t h a t  t h e  i n t e r e s t  o r  r i g h t  t o  b e  a c q u i r e d  u n d e r  

t h e  t r a n s a c t i o n  w i l l  b e  a c q u i r e d  s u b j e c t  t o  t h e  

p r o v i s i o n s  o f  r e g u l a t i o n  k;

( c )  t h a t  t h e  f e e s  p r e s c r i b e d  b y  r e g u l a t i o n  2 a r e  p a i d ;

(d )  t h a t  t h e  t r a n s a c t i o n ,  i f  a p p r o v e d ,  w i l l  b e  e v i d e n 

c e d  b y  an  i n s t r u m e n t  d u l y  r e g i s t e r e d  i n  a c c o r d a n c e  

w i t h  t h e  p r o v i s i o n s  o f  t h e  Land  I n s t r u m e n t s  Re

g i s t r a t i o n  Law v / i t h i n  one y e a r  o f  t h e  d a t e  o f  a p 

p r o v a l .

km The i n t e r e s t  o r  r i g h t  t o  b e  a c q u i r e d  u n d e r  t h e

t r a n s a c t i o n  s h a l l  n o t  be  a c q u i r e d  f o r  any  g r e a t e r  e s t a t e  

t h a n  a t e rm  o f  y e a r s  and  s u c h  t e r m  -

( a )  s h a l l  n o t  e x c e e d ,  i n c l u d i n g  any  o p t i o n  t o  r e n e w ,  

n i n e t y - n i n e  y e a r s ;

(b )  s h a l l  n o t  commence more t h a n  tw e l v e  m onths  a f t e r  

t h e  a p p l i c a t i o n  f o r  a p p r o v a l  o f  t h e  t r a n s a c t i o n .

( l )  An i n s t r u m e n t  o f  l e a s e  s h a l l  c o n t a i n  a c o v e n a n t  

on  t h e  p a r t  o f  t h e  l e s s e e  i n  a  fo rm  s a t i s f a c t o r y  t o  t h e  Com

m i s s i o n e r  o f  L ands  t o  pay  t h e  r e n t  a t  t h e  t im e  and  i n  t h e  

m anner  s t a t e d  t h e r e i n :



P r o v i d e d  t h a t  no c o v e n a n t  s h a l l  h e  r e g a r d e d  a s  com

p l y i n g  w i t h  t h i s  p a r a g r a p h  i f  i t  p r o v i d e s  f o r  paym en t  i n  

ad v a n ce  o f  t h e  r e n t  f o r  a n  a g g r e g a t e  p e r i o d  o f  more t h a n  

t w e n t y  y e a r s .

( 2 )  An i n s t r u m e n t  o f  l e a s e  s h a l l  c o n t a i n , m i n  a d d i t i o n  

t o  any u s u a l  t e r m s  an d  c o n d i t i o n s ,  t h e  f o l l o w i n g  c o n d i t i o n s : -

( a )  t h a t  t h e  r e n t  r e s e r v e d  w i l l  h e  s u b j e c t  t o  r e v i s i o n  

on  t h e  e x e r c i s e  o f  any  o p t i o n  o f  r e n e w a l  c o n 

t a i n e d  i n  t h e  l e a s e  o r  e v e r y  t w e n t y  y e a r s  o f  t h e  

t e r m  c r e a t e d  and  s u c h  r e v i s e d  r e n t  s h a l l  b e  f i x e d  

b y  a g re e m e n t  b e t w e e n  t h e  l e s s o r  an d  t h e  l e s s e e :

P r o v i d e d  t h a t  t h i s  c o n d i t i o n  w i l l  n o t  b e  s o  

f r a m e d  a s  t o  a p p l y  t o  t h e  r e n t  r e s e r v e d  i n  a  l e a s e  

c o n t a i n i n g  one o r  more r e n e w a l  c l a u s e s  w h e re  t h e  

a g g r e g a t e  o f  t h e  o r i g i n a l  t e r m  and  t h e  t e r m  ( o r  

t e r m s )  o f  any  r e n e w a l  ( o r  r e n e w a l s )  does  n o t  e x 

c e e d  tw e n t y  y e a r s .

( b )  t h a t  i f  t h e  l e s s o r  and  t h e  l e s s e e  a r e  u n a b l e  t o  

a g r e e  a s  t o  t h e  r e v i s e d  r e n t  t o  be  p a i d  t h e  m a t

t e r  w i l l  b e  r e f e r r e d  t o  an  a r b i t r a t o r  t o  b e  a g r e e d  

u p o n  b y  them , o r  i n  t h e  a b s e n c e  o f  s u c h  a g r e e m e n t  

t o  a n  a r b i t r a t o r  a p p o i n t e d  b y  a ju d g e  o f  t h e  H igh  

C o u r t  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  o f  t h e  

A r b i t r a t i o n  Law;



( c )  t h a t  t h e  amount a t  v /h ich  t h e  r e v i s e d  r e n t  i s  f i x e d  

h y  t h e  a r b i t r a t o r  a p p o i n t e d  p u r s u a n t  t o  t h e  c o n d i 

t i o n  s p e c i f i e d  i n  s u b - p a r a g r a p h  ( b )  above w i l l  b e  

s u c h  a s  i n  t h e  o p i n i o n  o f  t h e  a r b i t r a t o r  i s  a  f a i r

and  r e a s o n a b l e  r e n t  f o r  t h e  l a n d  d e m is e d  h a v i n g  r e 

g a r d  t o  r e n t s  o b t a i n e d  a t  t h e  commencement o f  t h e  

r e v i s i o n  p e r i o d  f o r  s i m i l a r  l a n d s  o f  s i m i l a r  a r e a  

an d  a m e n i t i e s ,  s i m i l a r l y  s i t u a t e ,  w i t h  a p r o v i s o  

t o  t h e  e f f e c t  t h a t  i n  f i x i n g  t h e  r e n t  t h e  a r b i t r a 

t o r  w i l l  n o t  t a k e  i n t o  a c c o u n t  any im p ro v em en ts  m 

made b y  t h e  l e s s e e  u p o n  t h e  l a n d  d e m is e d  s i n c e  t h e

d a t e  o f  t h e  l e a s e ;

(d )  t h a t  t h e  d e c i s i o n  o f  any a r b i t r a t o r  a p p o i n t e d  p u r 

s u a n t  t o  t h e  c o n d i t i o n  s p e c i f i e d  i n  s u b - p a r a g r a p h

( b )  above  w i l l  b e  f i n a l ;

( e )  t h a t  t h e  p r o v i s i o n s  o f  t h e  A r b i t r a t i o n  Law w i l l

b e  a p p l i c a b l e  t o  any  r e f e r e n c e  and  aw ard  made p u r 

s u a n t  t o  t h e  c o n d i t i o n s  s p e c i f i e d  i n  t h e  f o r e g o i n g  

p a r a g r a p h s •

6 .  N o t w i t h s t a n d i n g  t h e  p r o v i s i o n s  o f  r e g u l a t i o n s  2,

3f  U an d  t h e  G o v e rn o r  may i n  any  p a r t i c u l a r  c a s e  w a ive  

c o m p l i a n c e  w i t h  any  o f  t h e  r e q u i r e m e n t s  o f  t h e s e  r e g u l a t i o n s  

o r  m o d i fy  t h e  c o n d i t i o n s  o r  l i m i t a t i o n s  c o n t a i n e d  t h e r e i n .

7* The a p p r o v a l  o f  t h e  G o v e rn o r  s h a l l  b e  co n v e y ed  t o

t h e  a p p l i c a n t  i n  t h e  l e t t e r  fo rm  s e t  o u t  i n  t h e  T h i r d  S c h e 

d u le  o r  t o  t h e  l i k e  e f f e c t .
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CHAPTER 1 7 6 .

RECOVERY OP P R EM IS ES 

( L a g o s )

A n  O r d i n a n c e  t o  m a k e  p r o v i s i o n  f o r  t h e  

r e c o v e r y  o f  p o s s e s s i o n  o f  p r e m i s e s .

( 1 s t  J u n e ,  1 9 W )

PART I .  -  PRELIM INARY 

S h o r t  t i t l e  a n d  I n t e r p r e t a t i o n .

1 .  ( l )  T h i s  O r d i n a n c e  m a y  h e  c i t e d  a s  t h e  R e c o v e r y  o f

P r e m i s e s  O r d i n a n c e .

( 2 )  T h e  G o v e r n o r  i n  C o u n c i l  m a y  f r o m  t i m e  t o  t i m e  h y  

o r d e r  d e c l a r e  t h a t  t h e  p r o v i s i o n s  o f  t h i s  O r d i n a n c e  s h a l l  

n o t  a p p l y  t o  a n y  t o w n ,  v i l l a g e ,  p l a c e  o r  a r e a  s p e c i f i e d  

i n  s u c h  o r d e r  a n d  u p o n  s u c h  a n  o r d e r  c o m i n g  i n t o  f o r c e  t h e  

p r o f i s i o n s  o f  t h i s  O r d i n a n c e  s h a l l  c e a s e  t o  a p p l y  t o  s u c h  

t o w n s ,  v i l l a g e s ,  p l a c e s  o r  a r e a s  a s  m a y  h e  s p e c i f i e d  i n  t h e  

o r d e r :  P r o v i d e d  t h a t  a l l  p r o c e e d i n g s  i n s t i t u t e d  p r i o r  t o

a n d  w h i c h  a r e  p e n d i n g  a t  t h e  d a t e  o f  t h e  c o m i n g  i n t o  f o r c e  

o f  t h e  s a i d  o r d e r  a n d  w h i c h  a r e  i n  r e s p e c t  o f  a n y  p r e m i s e s  

i n  a n y  t o w n ,  v i l l a g e ,  p l a c e  o r  a r e a  r e f e r r e d  t o  i n  t h e  o r d e r

2 9  o f  1 9 4 5  
6 7  o f  1 9 4 5  
L . N .  1 3 1  o f  
1951+
1+7 o f  1 9 5 5 .
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o r d e r  m a y  "be c o n t i n u e d  a n d  c a r r i e d  t h r o u g h  t o  c o m p l e t i o n ,  

n o t w i t h s t a n d i n g  s u c h  o r d e r ,  i n  a l l  r e s p e c t s  a s  i f  t h e  O r d i 

n a n c e  s t i l l  a p p l i e d  t o  t h e  t o w n ,  v i l l a g e ,  p l a c e  o r  a r e a  i n  

w h i c h  a r e  s i t u a t e  t h e  p r e m i s e s  i n  q u e s t i o n #

( 3 )  Where t h e  p r o v i s i o n s  o f  t h e  O rd in a n c e  a r e  w i t h 

d raw n  f ro m  any  tow n ,  v i l l a g e ,  p l a c e  o r  a r e a  h y  O rd e r  i n  Coun

c i l  a s  a f o r e s a i d  s u c h  w i t h d r a w a l  s h a l l  r e m a i n  o p e r a t i v e  o n l y  

s o  l o n g  a s  t h e r e  i s  i n  f o r c e  a n  o r d e r  e f f e c t i n g  s u c h  w i t h 

d r a w a l  •

2# D e f i n i t i o n s : -

" a g e n t "  means any  p e r s o n  u s u a l l y  em p loyed  hy  t h e  l a n d l o r d

i n  t h e  l e t t i n g  o f  t h e  p r e m i s e s  o r  i n  t h e  c o l l e c t i o n  o f  

t h e  r e n t s  t h e r e o f  o r  s p e c i a l l y  a u t h o r i s e d  t o  a c t  i n  a 

p a r t i c u l a r y  m anner  h y  w r i t i n g  u n d e r  t h e  h an d  o f  t h e  

l a n d l o r d ;

“ c o u r t "  i n c l u d e s  t h e  H i g h  C o u r t  a n d  m a g i s t r a t e s *  c o u r t s  

h u t  d o e s  n o t  i n c l u d e  a  n a t i v e  c o u r t ;

" l a n d l o r d "  i n  r e l a t i o n  t o  an y  p r e m i s e s  means t h e  p e r s o n  e n 

t i t l e d  t o  t h e  im m ed ia te  r e v e r s i o n  o f  t h e  p r e m i s e s  o r  

i f  t h e  p r o p e r t y  t h e r e i n  i s  h e l d  i n  j o i n t  t e n a n c y  o r  

t e n a n c y  i n  common, any  o f  t h e  p e r s o n s  e n t i t l e d  t o  t h e  

im m e d ia te  r e v e r s i o n ,  a n d  i n c l u d e s  t h e  a t t o r n e y  o r  a g e n t  

o f  any  s u c h  l a n d l o r d ,  and  a l s o  any  p e r s o n  a p p o i n t e d  t o  

a c t  on h e h a l f  o f  t h e  Corwn i n  d e a l i n g  w i t h  an y  l a n d s ,



b u i l d i n g s ,  p r e m i s e s  o r  c o r p o r e a l  o r  i n c o r p o r e a l  

h e r e d i t a m e n t s  v e s t e d  i n  t h e  G o w n ;

" m e s n e  p r o f i t s ’1 m e a n s  t h e  r e n t s  a n d .  p r o f  i t s  w h i c h  *a t e n a n t  

w h o  h o l d s  o v e r  a r  a  t r e s p a s s e r  h a s  o r  m i g h t  h a v e  r e 

c e i v e d  d u r i n g  h i s  o c c u p a t i o n  o f  t h e  p r e m i s e s  a n d  w h i c h  

h e  i s  l i a b l e  t o  p a y  a s  c o m p e n s a t i o n  t o  t h e  p e r s o n  e n 

t i t l e d  t o  p o s s e s s i o n ;

" p r e m i s e s "  i n c l u d e s  -

( a )  a  h o u s e  o r  b u i l d i n g  o r  a n y  p a r t  t h e r e o f  t o g e t h e r  

w i t h  i t s  g r o u n d s  o r  o t h e r  a p p u r t e n a n c e s ,  a n d

( b )  l a n d  w i t h o u t  a n y  b u i l d i n g s  t h e r e o n ;

" r e n t "  i n c l u d e s  a n y  p a r t  o f  a n y  c r o p  r e n d e r e d ,  o r  a n y

e q u i v a l e n t  g i v e n  i n  k i n d  o r  i n  l a b o u r ,  i n  c o n s i d e r a t i o n  

o f  w h i c h  a  l a n d l o r d  h a s  p e r m i t t e d  a n y  p e r s o n  t o  u s e  

a n d  o c c u p y  a n y  l a n d ,  h o u s e ,  p r e m i s e s  o r  o t h e r  c o r p o r e a l  

h e r e d i t a m e n t ;

" t e n a n t "  i n c l u d e s  a n y  p e r s o n  o c c u p y i n g  p r e m i s e s  w h e t h e r  o n  

p a y m e n t  o f  r e n t  o r  o t h e r w i s e  b u t  d o e s  n o t  i n c l u d e  a  

p e r s o n  o c c u p y i n g  p r e m i s e s  u n d e r  a  b o n a  f i d e  c l a i m  t o  

b e  t h e  o w n e r  o f  t h e  p r e m i s e s ;

" t h e  r u l e s "  m e a n s  t h e  r u l e s  f o r  t h e  t i m e  b e i n g  i n  f o r c e  r e 

l a t i n g  t o  t h e  p r a c t i c e  a n d  p r o c e d u r e  o f  t h e  c o u r t s  i n  

t h e  e x e r c i s e  o f  t h e i r  r e s p e c t i v e  c i v i l  j u r i s d i c t i o n  

m a d e  u n d e r  t h e  l a w  b y  w h i c h  s u c h  c o u r t s  w e r e  e s t a b l i s h e d  

o r  a n y  l a w  a m e n d i n g  t h e  s a m e .



(2) A reference to a 5’orm means a reference to such 
Form as set out in the Schedule.

J u r i s d i c t i o n

3* P r o c e e d i n g s  u n d e r  t h i s  O r d i n a n c e  m a y  h e  b r o u g h t

i n  a n y  c o u r t  o f  c o m p e t e n t  j u r i s d i c t i o n .

h* W h e r e  p r o c e e d i n g s  u n d e r  t h i s  O r d i n a n c e  a r e  b r o u g h t

i n  t h e  h i g ^  C o u r t  a n d  t h e  a m o u n t  r e c o v e r e d  o r  t h e  v a l u e  o f  

t h e  r e n t  a s  a s c e r t a i n e d  d o e s  n o t  e x c e e d  a n  a m o u n t  w h i c h  

c o u l d  h a v e  b e e n  r e c o v e r e d  w i t h o u t  a n y  s e t - o f f  o r  w i t h  a n  

a d m i t t e d  s e t - o f f  i n  a  m a g i s t r a t e f s  c o u r t  t h e  p l a i n t i f f  s h a l l  

n o t  b e  a l l o w e d  c o s t s  i n  e x c e s s  o f  t h o s e  w h i c h  h e  c o u l d  h a v e  

r e c o v e r e d  h a d  h e  b r o u g h t  t h e  a c t i o n  i n  a  m a g i s t r a t e ’ s  c o u r t :  

P r o v i d e d  t h a t  w h e n  -

( a )  t h e  p r o c e e d i n g s  w e r e  i n  r e s p e c t  o f  a  b o n a  f i d e  

c l a i m  o f  r i g h t  s e t  u p  b y  t h e  d e f e n d a n t  u n d e r  

s e c t i o n  5 * o r

( b )  t h e  c o u r t  c e r t i f i e s  t h a t  t h e r e  w a s  a  q u e s t i o n  o f  

l a w  i n v o l v e d  w h i c h  r e n d e r e d  i t  a d v i s a b l e  f o r  a  

d e c i s i o n  t h e r e o n  t o  b e  m a d e  b y  t h e  H i g h  C o u r t ,

t h e  c o u r t  m a y  a w a r d  c o s t s  o n  t h e  s c a l e  a p p l i c a b l e  t o  a c t i o n s  

b r o u g h t  i n  t h e  H i g h  C o u r t .

5 The jurisdiction of a magistrate shall not be ousted



toy t h e  d e f e n d a n t  t o o n a  f i d e  s e t t i n g  u p  t h e  t i t l e  o f  a  t h i r d  

p e r s o n ,  u n l e s s  h e  h o l d s  u n d e r ,  o r  c l a i m s  t h r o u g h  s u c h  t h i r d  

p e r s o n .

6 .  W h e r e  t h e  r e n t  i n c l u d e s  a n y  p a r t  o f  a  c r o p  o r  a n y

v a l u e  g i v e n  i n  k i n d  o r  i n  l a t o o u r  o r  a n y a m o u n t  w h i c h  i s  n o t  

s p e c i f i e d  a s  o f  a  p r e c i s e  m o n e t a r y  v a l u e  p r o c e e d i n g s  u n d e r  

t h i s  O r d i n a n c e  m a y  toe " b r o u g h t  i n  a  m a g i s t r a t e ’ s  c o u r t :  P r o 

v i d e d  t h a t  i f  d u r i n g  t h e  h e a r i n g  i t  a p p e a r s  t h a t  t h e  a m o u n t  

o f  t h e  c l a i m  i s  a  s u m  e x c e e d i n g  t h e  r a t e  o f  t w o  h u n d r e d  

p o u n d s  a  y e a r  t h e  p l a i n t i f f  m a y  a b a n d o n  t h e  e x c e s s  a n d  p r o 

c e e d  a n d  t h e r e u p o n  t h e  m a g i s t r a t e ’ s  c o u r t  s h a l l  h a v e  j u r i s 

d i c t i o n  t o  h e a r  a n d  d e t e r m i n e  t h e  a c t i o n ,  s o  h o w e v e r  t h a t  7

( a )  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  a n y  l a w  l i m i t i n g  t h e  

j u r i s d i c t i o n  o f  t h e  m a g i s t r a t e  h e a r i n g  t h e  a c t i o n ,  

t h e  p l a i n t i f f  s h a l l  n o t  r e c o v e r  i n  a n y  s u c h  a c t i o n  

a  s u m  g r e a t e r  t h a n  t w o  h u n d r e d  p o u n d s ,  a n d  

0 0  t h e  j u d g m e n t  o f  t h e  c o u r t  s h a l l  toe i n  f u l l  d i s 

c h a r g e  o f  a l l  d e m a n d s  i n  r e s p e c t  o f  t h e  p a r t i c u l a r  

c a u s e  o f  a c t i o n .

PART I I .  -  PROCEEDINGS LEADING UP TO JUDGMENT.

N o t i c e s  t o  Q u i t  a n d  o f  I n t e n t i o n  t o  R e c o v e r  P o s s e s s i o n .

7 W h e n  a n d  s o  s o o n  a s  t h e  t e r m  o r  i n t e r e s t  o f  t h e
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t e n a n t  o f  a n y  p r e m i s e s ,  h e l d  b y  h i m  a t  w i l l  o r  f o r  a n y  t e r m  

e i t h e r  w i t h  o r  w i t h o u t  b e i n g  l i a b l e  t o  t h e  p a y m e n t  o f  a n y  

r e n t ,  s h a l l  h a v e  e n d e d  o r  s h a l l  h a v e  b e e n  d u l y  d e t e r m i n e d  b y  

a  w r i t t e n  n o t i c e  t o  q u i t  a s  i n  F o r m  B ,  C o r  D ,  w h i c h e v e r  i s  

a p p l i c a b l e  t o  t h e  c a s e ,  o r  o t h e r w i s e  d u l y  d e t e r m i n e d ,  a n d  

s u c h  t e n a n t ,  o r ,  i f  s u c h  t e n a n t  d o e s  n o t  a c t u a l l y  o c c u p y  t h e  

p r e m i s e s  o r  o n l y  o c c u p i e s  a  p a r t  t h e r e o f ,  a n y  p e r s o n  b y  

whom t h e  s a m e  o r  a n y  p a r t  t h e r e o f  s h a l l  t h e n  b e  a c t u a l l y  

o c c u p i e d ,  s h a l l  n e g l e c t  o r  r e f u s e  t o  q u i t  a n d  d e l i v e r  u p  

p o s s e s s i o n  o f  t h e  p r e m i s e s  o r  o f  s u c h  p a r t  t h e r e o f  r e s p e c t 

i v e l y ,  t h e  l a n d l o r d  o f  t h e  s a i d  p r e m i s e s  o r  h i s  a g e n t  m a y  

c a u s e  t h e  p e r s o n  s o  n e g l e c t i n g  o r  r e f u s i n g  t o  q u i t  a n d  d e 

l i v e r  u p  p o s s e s s i o n  t o  b e  s e r v e d ,  i n  t h e  m a n n e r  h e r e i n a f t e r  

m e n t i o n e d ,  w i t h  a  w r i t t e n  n o t i c e ,  a s  i n  F o r m  E s i g n e d  b y  

t h e  l a n d l o r d  o r  h i s  a g e n t ,  o f  t h e  l a n d l o r d * s  i n t e n t i o n  t o  

p r o c e e d  t o  r e c o v e r  p o s s e s s i o n  o n  a  d a t e  n o t  l e s s  t h a n  s e v e n

d a y s  f r o m  t h e  d a t e  o f  s e r v i c e  o f  t h e  n o t i c e *

8 * ( l )  I h e r e  t h e r e  i s  n o  e x p r e s s  s t i p u l a t i o n  a s  t o  t h e

n o t i c e  t o  b e  g i v e n  b y  e i t h e r  p a r t y  t o  d e t e r m i n e  t h e  t e n a n c y

t h e  f o l l o w i n g  p e r i o d s  o f  t i m e  s h a l l  b e  g i v e n : -

( a )  i n  t h e  c a s e  o f  a  t e n a n c y  a t  w i l l  o r  a  w e e k l y  

t e n a n c y  a  w e e k * s  n o t i c e ;

( b )  i n  t h e  c a s e  o f  a  m o n t h l y  t e n a n c y ,  a  m o n t h ’ s  n o t i c e ;



( c )  i n  t h e  c a s e  o f  a  q u a r t e r l y  t e n a n c y ,  a  q u a r t e r ’ s  

n o t i c e ;

( d )  i n  t h e  c a s e  o f  a  y e a r l y  t e n a n c y ,  h a l f  a  y e a r ’ s  

n o t i c e :  P r o v i d e d  t h a t  i n  t h e  c a s e  o f  a  y e a r l y

t e n a n c y  t h e  t e n a n c y  s h a l l  n o t  e x p i r e  b e f o r e  t h e  

t i m e  w h e n  a n y  c r o p s  g r o w i n g  o n  t h e  l a n d ,  t h e  s u b j e c t  

o f  t h e  t e n a n c y ,  w o u l d  i n  t h e  o r d i n a r y  c o u r s e  b e  

t a k e n ,  g a t h e r e d ,  o r  r e g p a d  i f  s u c h  c r o p s  w e r e

c r o p s  w h i c h  a r e  n o r m a l l y  r e a p e d  w i t h i n  o n e  y e a r  

o f  p l a n t i n g  a n d  s u c h  p l a n t i n g  w a s  d o n e  b y  t h e  

t e n a n t  p r i o r  t o  t h e  g i v i n g  o f  t h e  n o t i c e *

( 2 )  T h e  n a t u r e  o f  a  t e n a n c y  s h a l l ,  i n  t h e  a b s e n c e  o f  

a n y  e v i d e n c e  t o  t h e  c o n t r a r y ,  b e  d e t e r m i n e d  b y  r e f e r e n c e  t o  

t h e  t i m e  w h e n  t h e  r e n t  i s  p a i d  o r  d e m a n d e d .

9* N o t i c e s  r e f e r r e d  t o  i n  s e c t i o n  8  m a y  b e  g i v e n  a t

a n y  t i m e  p r i o r  t o  t h e  d a t e  o f  t e r m i n a t i o n  o f  t h e  c u r r e n t  

t e r m s  o f  t e n a n c i e s ,  b u t  t h e y  s h a l l  n o t  b e  e f f e c t i v e  i f  t h e  

t i m e  b e t w e e n  t h e  g i v i n g  o f  t h e  n o t i c e  a n d  t h e  t i m e  w h e n  t h e  

t e n a n c y  i s  t o  b e  d e t e r m i n e d  i s  l e s s  t h a n  t h e  r e s p e c t i v e  

p e r i o d s  s e t  o u t  i n  s e c t i o n  8 *

S u m m o n s •

1 0 .  ( l )  U p o n  t h e  e x p i r a t i o n  o f  t h e  t i m e  s t a t e d  i n  a n y  s u c h

n o t i c e  o f  t h e  l a n d l o r d ’ s  i n t e n t i o n  t o  r e c o v e r  p o s s e s s i o n ,



i f  s u c h  t e n a n t  o r  a n y  p e r s o n  h o l d i n g  o r  c l a i m i n g  b y ,  t h r o u g h  

o r  u n d e r  h i m ,  n e g l e c t s  o r  r e f u s e s  t o  q u i t e  a n d  d e l i v e r  u p  

p o s s e s s i o n  a c c o r d i n g l y ,  t h e  l a n d l o r d  m a y  a p p l y ,  a c c o r d i n g  

t o  w h e t h e r  h e  i s  t a k i n g  a c t i o n  i n  t h e  H i g h  C o u r t  o r  a  m a g i s 

t r a t e ’ s  c o u r t ,  f o r  t h e  i s s u e  o f  a  w r i t  o r  e n t e r  a  p l a i n t ,  

a s  i n  F o r m  F ,  a t  h i s  o p t i o n  e i t h e r  a g a i n s t  s u c h  t e n a n t  o r  

a g a i n s t  s u c h  p e r s o n  s o  n e g l e c t i n g  o r  r e f u s i n g ,  i n  t h e  c o u r t  

o f  t h e  d i v i s i o n  o r  d i s t r i c t ,  a s  t h e  c a s e  m a y  b e ,  i n  w h i c h  

t h e  p r e m i s e s  a r e  s i t u a t e  f o r  t h e  r e c o v e r y  o f  t h e  s a m e  a n d  

t h e r e u p o n  a  s u m m o n s  a s  i n  F o r m  G s h a l l  i s s u e  t o  s u c h  t e n a n t  

o r  p e r s o n  s o  n e g l e c t i n g #

(2) If m e s n e  p r o f i t s  a r e  c l a i m e d  a n d  t h e  w r i t  o r  p l a i n t  

s h o w s  t h a t  t h e  r a t e  a t  w h i c h  s u c h  m e s n e  p r o f i t s  a r e  c l a i m e d  

i s  t h e  s a m e  a s  t h e  r e n t  o f  t h e  p r e m i s e s  j u d g m e n t  s h a l l  b e  

e n t e r e d  f o r  t h e  a s c e r t a i n e d  a m o u n t  a s  a  l i q u i d a t e d  c l a i m  

a n d  i f  m e s n e  p r o f i t s  a r e  c l a i m e d  a t  t h e  r a t e  o f  t h e  s a i d  r e n t  

u p  t o  t h e  t i m e  o f  o b t a i n i n g  p o s s e s s i o n  t h e  j u d g m e n t  s h a l l  b e  

e x t e n d e d  t o  i n c l u d e  s u c h  c l a i m  a n d  s h a l l  b e  a s  i n  t h e  s e c o n d  

a l t e r n a t i v e  i n  F o r m  J.

1 1 .  W h e r e  a n y  s u m m o n s  f o r  t h e  r e c o v e r y  o f  a n y  p r e m i s e s

a s  i s  h e r e i n b e f o r e  s p e c i f i e d  s h a l l  b e  s e r v e d  o n  o r  c o m e  t o  

t h e  k n o w l e d g e  o f  a n y  s u b - t e n a n t  o f  t h e  p l a i n t i f f ’ s  i m m e d i a t e  

t e n a n t ,  s u c h  s u b - t e n a n t  b e i n g  a n  o c c u p i e r  o f  t h e  w h o l e  o r



o f  a  p a r t  o f  t h e  p r e m i s e s  s o u g h t  t o  h e  r e c o v e r e d ,  h e  s h a l l  

f o r t h w i t h  g i v e  n o t i c e  t h e r e o f  t o  h i s  i m m e d i a t e  l a n d l o r d ,  

f a i l u r e  t o  g i v e  s u c h  n o t i c e  r e n d e r i n g  h i m  l i a b l e  t o  f o r f e i t  

s u c h  s u m  a s  t h e  c o u r t  m a y  c o n s i d e r  j u s t  h u t  n o t  e x c e e d i n g  

t h r e e  y e a r s *  r e n t  o f  t h e  p r e m i s e s  h e l d  h y  s u c h  s u b - t e n a n t  

t o  s u c h  l a n d l o r d ,  s u c h  s u m  t o  h e  r e c o v e r a b l e ,  w h a t e v e r  t h e  

a m o u n t  t h e r e o f ,  h y  s u c h  l a n d l o r d  b y  a c t i o n  i n  t h e  c o u r t  f r o m  

w h i c h  s u c h  s u m m o n s  s h a l l  h a v e  i s s u e d ,  a n d  s u c h  l a n d l o r d ,  o n  

t h e  r e c e i p t  o f  s u c h  n o t i c e ,  i f  n o t  o r i g i n a l l y  a  d e f e n d a n t ,  m a y  

h e  a d d e d  o r  s u b s t i t u t e d  a s  a  d e f e n d a n t  t o  d e f e n d  p o s s e s s i o n  

o f  t h e  p r e m i s e s  i n  q u e s t i o n *

1 2 * T h e  l a n d l o r d  m a y ,  e i t h e r  t o g e t h e r  w i t h  h i s  w r i t  o r

p l a i n t  f o r  t h e  r e c o v e r y  o f  t h e  p r e m i s e s  o r  i n  a n s w e r  t o  a n y  

c l a i m  o r  c o u n t e r - c l a i m  m a d e  i n  r e s p e c t  o f  a n y  u n e x h a u s t e d  

i m p r o v e m e n t s  a s  h e r e i n a f t e r  p r o v i d e d ,  c l a i m  t o  r e c o v e r ,  o r  

t o  s e t - o f f ,  r e n t  o r  m e s n e  p r o f i t s ,  o r  b o t h ,  a c c r u i n g  i n  r e s 

p e c t  o f  s u c h  p r e m i s e s  s i n c e  t h e  e n d i n g  o r  d e t e r m i n a t i o n  o f  

t h e  t e n a n c y  d o w n  t o  t h e  d a y  a p p o i n t e d  f o r  t h e  h e a r i n g ,  o r  

t o  a n y  p r e c e d i n g  d a y  n a m e d  i n  t h e  p l a i n t *

1 3 «  T h e  a m o u n t  c l a i m e d  u n d e r  a n y  w r i t '  o r  p l a i n t  f o r

a r r e a r s  o f  r e n t  a n d  m e s n e  p r o f i t s  s h a l l  h e  t r e a t e d  a s  o n e  

c l a i m .



*1 n> Oi u  U

1U# W h e r e  a  t e n a n t  e x e c u t e s  o n  h i s  h o l d i n g  a n y  i m p r o v e 

m e n t s  h e  s h a l l  h e  e n t i t l e d ,  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  

s e c t i o n  1 5 * a t  t h e  t e r m i n a t i o n  o f  t h e  t e n a n c y ,  o n  q u i t t i n g  

h i s  h o l d i n g ,  t o  r e c e i v e  c o m p e n s a t i o n  f r o m  h i s  l a n d l o r d  i n  

r e s p e c t  o f  a n y  s u c h  i m p r o v e m e n t  w h i c h  c o n t i n u e s  u n e x h a u s t e d .

1 5 *  A t e n a n t  s h a l l  n o t  h e  e n t i t l e d  t o  c o m p e n s a t i o n  i n

r e s p e c t  o f  a n y  i m p r o v e m e n t ,  u n l e s s  h e  h a s  e x e c u t e d  i t  w i t h  

t h e  p r e v i o u s  c o n s e n t  i n  w r i t i n g  o f  t h e  l a n d l o r d .

1 6 .  A t e n a n t  m a y  a t  a n y  t i m e  m a k e  a n y  c l a i m ,  o r  c o u n t e r 

c l a i m  b e f o r e  a  c o u r t  a g a i n s t  t h e  l a n d l o r d  i n  r e s p e c t  o f  

a n y  u n e x h a u s t e d  i m p r o v e m e n t ,  a n d  t h e  c o u r t  m a y ,  i f  i t  t h i n k s  

i t  e x p e d i e n t ,  h e a r  a n d  d e t e r m i n e  a n y  c o u n t e r - c l a i m ,  t o g e t h e r  

w i t h  a n y  c l a i m  t o  r e c o v e r  p o s s e s s i o n  o f  t h e  h o l d i n g  i n  r e s 

p e c t  o f  w h i c h  t h e  c o u n t e r - c l a i m  i s  m a d e :  P r o v i d e d  t h a t  -

( a )  i n  t h e  c a s e  o f  a  c o u n t e r - c l a i m ,  n o t i c e  i n

w r i t i n g  o f  t h e  p a r t i c u l a r s  o f  s u c h  c o u n t e r - c l a i m  

s h a l l  h e  g i v e n  t o  t h e  l a n d l o r d  t h r e e  c l e a r  d a y s  

“B e f o r e  t h e  d a y  f i x e d  f o r  t h e  h e a r i n g  o f '  t h e  c l a i m  

t o  r e c o v e r  p o s s e s s i o n ,  a n d

( h )  t h e  c o u r t  a t  t h e  h e a r i n g  s h a l l  h a v e  p o w e r  t o  e n 

l a r g e  t h e  t i m e  f o r  t h e  d e l i v e r y  o f  s u c h  n o t i c e  a s  

a f o r e s a i d ,  o r  f o r  t h e  h e a r i n g  o f  t h e  c o u n t e r - c l a i m .



A p p r a i s e r s .

17. (1)
( a )

00

( 2 )

n o t  a p p l y  

t i o n .

1 8 #  S u c h  r e p o r t  i n  w r i t i n g ,  p u r p o r t i n g  t o  h e  s i g n e d  h y

t h e  p e r s o n ,  o r  p e r s o n s ,  a p p o i n t e d  h y  t h e  c o u r t  u n d e r  s e c t i o n  

1 7 f s h a l l  h e  r e c e i v e d  i n  e v i d e n c e  i n  a l l  c o u r t s ,  u n t i l  i t  h e  

s h o w n  t h a t  s u c h  r e p o r t  w a s  n o t  s o  s i g n e d  a s  a f o r e s a i d .

H e a r i n g  a n d  J u d g m e n t .

1 9 .  ( l )  I f  t h e  d e f e n d a n t  s h a l l  n o t  a t  t h e  t i m e  n a m e d  i n  t h e

s u m m o n s  o r  a n y  a d j o u r n m e n t  t h e r e o f ,  s h o w  g o o d  c a u s e  t o  t h e  

c o n t r a r y ,  t h e n  o n  p r o o f  -

( a )  o f  t h e  d e f e n d a n t  s t i l l  n e g l e c t i n g  o r  r e f u s i n g  t o  

d e l i v e r  u p  t h e  p r e m i s e s ;  a n d

A c o u r t  m a y  -

f r o m  t i m e  t o  t i m e ,  a n d  a t  a n y  t i m e ,  a p p o i n t  h y  

w r i t i n g  a s  i n  F o r m  H o n e  o r  m o r e  p e r s o n s  t o  e s t i 

m a t e  t h e  v a l u e  o f  a n y  u n e x h a u s t e d  i m p r o v e m e n t s  i n  

r e s p e c t  o f  w h i c h  a  c l a i m  o r  c o u n t e r - c l a i m ,  i s  m a d e ,  

a n d  t o  r e p o r t  i n  w r i t i n g  a s  i n  F o r m  I  t o  t h e  c o u r t  

t h e r e o n ,  a n d

m a k e  s u c h  o r d e r  a s  i t  t h i n k s  f i t  i n  r e s p e c t  o f  t h e  

e x p e n s e s  a n d  r e m u n e r a t i o n  o f  s u c h  p e r s o n s .

T h e  p r o v i s i o n s  o f  t h e  S t a m p  D u t i e s  O r d i n a n c e ,  s h a l l  

t o  p e r s o n s  a p p o i n t e d  h y  t h e  c o u r t  u n d e r  t h i s  s e c -



7 3 0

( b )  o f  t h e  y e a r l y  r e n t  o f  t h e  p r e m i s e s ;  a n d

( c )  o f  t h e  h o l d i n g ;  a n d

( d )  o f  t h e  e x p i r a t i o n  o r  o t h e r  d e t e r m i n a t i o n  o f  t h e  

t e n a n c y  w i t h  t h e  t i m e  a n d  m a n n e r  t h e r e o f ;  a n d

( e )  o f  t h e  t i t l e  o f  t h e  l a n d l o r d ,  i f  s u c h  t i t l e  h a s

a c c r u e d  s i n c e  t h e  l e t t i n g  o f  t h e  p r e m i s e s ;  a n d

( f )  o f  t h e  s e r v i c e  o f  t h e  s u m m o n s ,  i f  t h e  d e f e n d a n t  

d o e s  n o t  a p p e a r  t h e r e t o ,

t h e  c o u r t  m a y  o r d e r  a s  i n  F o r m  J ,  K o r  L ,  w h i c h e v e r  i s  a p 

p l i c a b l e  t o  t h e  c a s e ,  t h a t  p o s s e s s i o n  o f  t h e  p r e m i s e s  m e n 

t i o n e d  i n  t h e  p a l i n t  b e  g i v e n  b y  t h e  d e f e n d a n t  t o  t h e  p a l i n -  

t i f f  e i t h e r  f o r t h w i t h  o r  o n  o r  b e f o r e  s u c h  d a y  a s  t h e  c o u r t  

s h a l l  t h i n k  f i t  t o  s p e c i f y .

( 2 )  I f  t h e  p l a i n t i f f  a t  t h e  t i m e  n a m e d  i n  t h e  s u m m o n s  

o r  a t  a n y  a d j o u r n m e n t  t h e r e o f  s h a l l  f a i l  t o  o b t a i n  a n  o r d e r  

u n d e r  s u b s e c t i o n  ( l )  t h e  d e f e n d a n t  s h a l l  b e  e n t i t l e d  t o  

j u d g m e n t  a n d  m a y  b e  a w a r d e d  c o s t s ,  s u c h  j u d g m e n t  a n d  a w a r d  

b e i n g  a s  i n  F o r m  M.

2 0 .  T h e r e  a  l a n d l o r d  i s  e n t i t l e d  t o  p o s s e s s i o n  o f  a n y

p r e m i s e s ,  t h e  c o u r t  m a y  i s s u e  a  w a r r a n t  o r  p o s s e s s i o n ,  n o t 

v/i  t h s t a n d i n g  t h a t  t h e  c o u n t e r - c l a i m  i s  u n d e t e r m i n e d  o r  u n 

s a t i s f i e d .  '

PART I I I .  -  EJECTMENT.

2 1 .  I f  t h e  o r d e r  o f  t h e  c o u r t  g i v e n  u n d e r  s e c t i o n  1 9  "be



n o t  o b e y e d ,  t h e  c o u r t ,  w h e t h e r  s u c h  o r d e r  c a n  b e  p r o v e d  

t o  h a v e  b e e n  s e r v e d  o n  t h e  d e f e n d a n t  o r  n o t ,  s h a l l ,  a t  

t h e  i n s t a n c e  o f  t h e  p l a i n t i f f ,  i s s u e  a  w a r r a n t  o f  p o s s e s 

s i o n ,  a n d  i f  s u c h  o r d e r  b e  t h a t  p o s s e s s i o n  o f  t h e  p r e m i s e s  

b e  g i v e n  f o r t w i t h  b y  t h e  d e f e n d a n t  t o  t h e  p l a i n t i f f ,  t h e  

c o u r t  s h a l l  a t  t h e  i n s t a n c e  a n d  c o s t  o f  t h e  p l a i n t i f f  i s 

s u e  a  v / a r r a n t  o f  p o s s e s s i o n  f o r t h w i t h .

22. A warrant of possession shall entitle the plaintiff 
to be put in possession of the premises to which the war
rant delates; it shall be as in Form N and the certificate 
of execution thereof shall be as in Form 0.

2 3 *  E v e r y  w a r r a n t  o f  p o s s e s s i o n  s h a l l  n n  w h a t e v e r

d a y  i t  m a y  b e  i s s u e d ,  b e a r  d a t e  o f  t h e  d a y  n e x t  a f t e r  t h e  

l a s t  d a y  n a m e d  b y  t h e  c o u r t  i n  t h e  o r d e r  f o r  t h e  d e l i v e r y  

o f  p o s s e s s i o n  o f  t h e  p r e m i s e s  i n  q u e s t i o n ,  a n d  s h a l l  c o n 

t i n u e  i n  f o r c e  f o r  t h r e e  m o n t h s  f r o m  s u c h  d a t e  a n d  n o  l o n 

g e r ,  b u t  n o  o r d e r  f o r  d e l i v e r y  o f  p o s s e s s i o n  n e e d  b e  d r a w n  

u p  o r  s e r v e d .

2l+# A n y  w a r r a n t  t o  g i v e  p o s s e s s i o n  o f  p r e m i s e s  s h a l l

j u s t i f y  t h e  p e r s o n  n a m e d  t h e r e o n  o r  t o  whom  i t  i s  d i r e c t e d  

i n  e n t e r i n g  u p o n  t h e  p r e m i s e s  n a m e d  t h e r e i n ,  w i t h  s u c h  a s 

s i s t a n t  a s  h e  s h a l l  d e e m  n e c e s s a r y ,  a n d  i n  g i v i n g  p o s s e s s i o n  

a c c o r d i n g l y ;  P r o v i d e d  t h a t  n o  e n t r y  u p o n  s u c h  w a r r a n t  s h a l l



7  ^  n
•  O ' (u

b e  m a d e  o n  a  S u n d a y  o r  p u b l i c  h o l i d a y  o r  a t  a n y  t i m e  e x c e p t  

b e t w e e n  t h e  h o u r s  o f  s i x  o ’ c l o c k  i n  t h e  m o r n i n g  a n d  s i x  

o ’ c l o c k  i n  t h e  a f t e r n o o n .

2 5 .  No a c t i o n  a n d  n o  p r o s e c u t i o n  m a y  b e  b r o u g h t  a g a i n s t

t h e  j u d g e ,  m a g i s t r a t e  o r  o t h e r  o f f i c e r  o f  t h e  c o u r t  b y  whom 

a  w a r r a n t  o f  p o s s e s s i o n  s h a l l  h a v e  b e e n  i s s u e d ,  o r  a g a i n s t  

a n y  s h e r i f f  o r  o t h e r  p e r s o n  b y  whom s u c h  w a r r a n t  m a y  b e  

e x e c u t e d ,  o r  d o c u m e n t  a f f i x e d ,  f o r  i s s u i n g  s u c h  w a r r a n t  o r  

e x e c u t i n g  t h e  s a m e  r e s p e c t i v e l y ,  o r  a f f i x i n g  s u c h  d o c u m e n t ,  

b y  r e a s o n  t h a t  t h e  p e r s o n  b y  whom t h e  s a m e  s h a l l  b e  s u e d  

o u t  h a d  n o t  l a w f u l  r i g h t  t o  t h e  p o s s e s s i o n  o f  t h e  p r e m i s e s .

2 6 *  A n y  p e r s o n  w h o  r e s i s t s ,  m o l e s t s ,  a s s a u l t s  o r  i n

a n y  w a y  o b s t r u c t s  a n y  o f f i c e r  w h e n  e n g a g e d  i n  t h e  e x e c u t i o n  

o f  s u c h  w a r r a n t  a s  a f o r e s a i d ,  o r  a n y  p e r s o n  a p p o i n t e d  u n d e r  

s e c t i o n  1 7  a n d  e n g a g e d  i n  c a r r y i n g  o u t  a n  o r d e r  o f  a  c o u r t  

s h a l l  b e  g u i l t y  o f  a n  o f f e n c e  a g a i n s t  t h i s  O r d i n a n c e  a n d  

s h a l l  b e  l i a b l e ,  o n  s u m m a r y  c o n v i c t i o n ,  t o  a  f i n e  o f  f i f t y  

p o u n d s  o r  t o  i m p r i s o n m e n t  f o r  s i x  m o n t h s  o r  t o  b o t h  s u c h  

f i n e  a n d  i m p r i s o n m e n t .

2 7 .  A n y  p e r s o n ,  w h o  h a s  b e e n  p u t  o u t  o f  p o s s e s s i o n

u n d e r  a  w a r r a n t  o f  p o s s e s s i o n ,  a n d  u n l a w f u l l y  r e t a k e s  p o s 

s e s s i o n  o f  t h e  p r e m i s e s  a f t e r  p o s s e s s i o n  h a s  b e e n  g i v e n  t o



t h e  l a n d l o r d ,  s h a l l  b e  g u i l t y  o f  a n  o f f e n c e  a g a i n s t  t h i s  

O r d i n a n c e  a n d  s h a l l  b e  l i a b l e ,  o n  s u m m a r y  c o n v i c t i o n ,  t o  a  

f i n e  o f  f i f t y  p o u n d s  o r  t o  i m p r i s o n m e n t  f o r  s i x  m o n t h s  o r  

t o  b o t h  s u c h  f i n e  a n d  i m p r i s o n m e n t .

PART I V . -  MISCELLANEOUS 

S e r v i c e

2 8 .  S e r v i c e  o f  a n y  n o t i c e  o f  d e t e r m i n a t i o n  o f  a  t e n a n 

c y  o r  o f  a  n o t i c e  t o  q u i t  o r  a n y  s u m m o n s ,  w a r r a n t  o r  o t h e r  

p r o c e s s  s h a l l  b e  e f f e c t e d  i n  a c c o r d a n c e  w i t h  t h e  p r o v i s i o n s  

o f  t h e  l a v /  f o r  t h e  t i m e  b e i n g  i n  f o r c e  r e l a t i n g  t o  t h e  s e r 

v i c e  o f  t h e  c i v i l  p r o c e s s  o f  m a g i s t r a t e s ’ c o u r t s  a n d  i f  t h e  

d e f e n d a n t  c a n n o t  b e  f o u n d ,  a n d  h i s  p l a c e  o f  d w e l l i n g  s h a l l  

e i t h e r  n o t  b e  k n o w n ,  o r  a d m i s s i o n  t h e r e t o  c a n n o t  b e  o b t a i n e d  

f o r  s e r v i n g  a n y  s u c h  p r o c e s s ,  a  c o p y  o f  t h e  p r o c e s s  s h a l l  b e  

p o s t e d  o n  s o m e  c o n s p i c u o u s  p a r t  o f  t h e  p r e m i s e s  s o u g h t  t o  b e  

r e c o v e r e d ,  a n d  s u c h  p o s t i n g  s h a l l  b e  d e e m e d  g o o d  s e r v i c e

o n  t h e  d e f e n d a n t .

L a n d l o r d ’ s  l i a b i l i t y  t o  S p e c i a l  D a m a g e s .

2 9 .  W h e r e  t h e  l a n d l o r d  a t  t h e  t i m e  o f  a p p l y i n g  f o r  a

w a r r a n t  o f  p o s s e s s i o n  a s  a f o r e s a i d  h a d  l a w f u l  r i g h t  t o  t h e  

p o s s e s s i o n  o f  t h e  p r e m i s e s ,  o r  o f  t h e  p a r t  t h e r e o f  s o  h e l d  

o v e r  a s  a f o r e s a i d ,  n e i t h e r  t h e  s a i d  l a n d l o r d  n o r  h i s  a g e n t ,  

n o r  a n y  o t h e r  p e r s o n  a c t i n g  o n  h i s  b e h a l f ,  s h a l l  b e  d e e m e d



t o  b e  a  t r e s p a s s e r  b y  r e a s o n  m e r e l y  o f  a n y  i r r e g u l a r i t y  o r  

i n f o r m a l i t y  i n  t h e  m o d e  o f  p r o c e e d i n g  f o r  o b t a i n i n g  p o s s e s 

s i o n  u n d e r  t h e  a u t h o r i t y  o f  t h i s  O r d i n a n c e ,  b u t  t h e  p a r t y  

a g g r i e v e d  m a y  i f  h e  t h i n k  f i t  b r i n g  a n  a c t i o n  f o r  s u c h  i r 

r e g u l a r i t y  o r  i n f o r m a l i t y ,  i n  w h i c h  t h e  d a m a g e  a l l e g e d  t o  b e  

s u s t a i n e d  t h e r e b y  s h a l l  b e  s p e c i a l l y  c l a i m e d ,  a n d  m a y  r e c o v e r  

f u l l  s a t i s f a c t i o n  f o r  s u c h  s p e c i a l  d a m a g e  w i t h  c o s t s  o f  s u i t :  

P r o v i d e d  t h a t  i f  t h e  s p e c i a l  d a m a g e  s o  c l a i m e d  b e  n o t  p r o v e d ,  

t h e  d e f e n d a n t  s h a l l  b e  e n t i t l e d  t o  a  j u d g m e n t ,  a n d  t h a t  i f  

p r o v e d ,  b u t  a s s e s s e d  b y  t h e  c o u r t  a t  a n y  s u m  n o t  e x c e e d i n g  

f i v e  s h i l l i n g s ,  t h e  p l a i n t i f f  s h a l l  r e c o v e r  n o  m o r e  c o s t s  

t h a n  d a m a g e s ,  u n l e s s  t h e  c o u r t  b e f o r e  whom t h e  t r i a l  3 h a l l  

h a v e  b e e n  h e l d  s h a l l  c e r t i f y  u p o n  t h e  r e c o r d  t h a t  f u l l  c o s t s  

o u g h t  t o  b e  a l l o w e d .

Appeal.

30. Either party to any proceedings to recover posses
sion of any premises under this Ordinance may appeal from the 
decision of the court to the appropriate court of appeal 
whatever may be the value of the subject matter in dispute.

Forms•

31. (l) Subject to the express provisions, if any of the 
rules the forms contained in the Schedule may, in accordance



w i t h  a n y  i n s t r u c t i o n s  c o n t a i n e d  i n  t h e  s a i d  f o r m s ,  a n d  w i t h  

s u c h  v a r i a t i o n s  a s  t h e  c i r c u m s t a n c e s  o f  t h e  p a r t i c u l a r  c a s e  

m a y  r e q u i r e ,  h e  u s e d  i n  t h e  c a s e s  t o  w h i c h  t h e y  a p p l y ,  a n d ,  

w h e n  s o  u s e d ,  s h a l l  b e  g o o d  a n d  s u f f i c i e n t  i n  l a w .

( 2 )  T h e  f o r m s  m a y  b e  a d d e d  t o ,  r e p e a l e d ,  r e p l a c e d  o r  

v a r i e d  b y  r u l e s  m a d e  a s  a f o r e s a i d  i n  a l l  r e s p e c t s  a s  i f  t h e  

f o r m s  h a d  o r i g i n a l l y  b e e n  s o  m a d e .

A p p l i c a t i o n .

T h i s  O r d i n a n c e  s h a l l  a p p l y  t o  a n d  i n  r e s p e c t  o f  

a n d  t h e  S o u t h e r n  Ca m e r o o n s  a s  t h o u g h  t h e y  w e r e  R e g i o n s

3 2 .

L a g o s



CHAPTER 185 «

RENT RESTRICTION

(Lagos)

An Ordinance to control and regulate the 

increase of ren t and recovery of posses

sion of premises in  c e r ta in  areas.

1 of 19U6 
19 of 19U6 
9 or 19U8 
Order

[ 2 5 t h  F e b r u a r y ,  1 9 5 6 ]

h i  of 1951 
L.N. 131 of 
195U
U7 of 1955.

1. This urdinance may be c ite d  as the Rent R es tr ic tio n  
Ordinance.

(2) This urdinance sh a ll  apply to  the town of Lagos and 

to such other place or area to which the provisions of the 

Nigeria Defence (Increase of Rent) (R estric tion ) Regulations, 

1942, have been applied under the provisions of regu la tion

1 of those Regulations and are s t i l l  so applied on the date 

on which th is  Ordinance comes in to  operation.

(3) A Governor in  Council may by order d irec t th a t  the 

Ordinance sh a ll  apply with any exceptions, adaptations or 

modifications as may be specified  in  any such order to  any 

other place or area in  h is  Region.

(4) A Governor in  Council may by order d irec t th a t the



O r d i n a n c e  s h a l l  a p p l y  w i t h  a n y  e x c e p t i o n s ,  a d a p t a t i o n s  o r  

m o d i f i c a t i o n s  a s  m a y  b e  s p e c i f i e d  i n  a n y  s u c h  o r d e r  t o  a n y  

p a r t i c u l a r  p r e m i s e s ,  c l a s s  o r  c l a s s e s  o f  p r e m i s e s .

2 .  I n  t h i s  O r d i n a n c e

" C o u r t 1' m e a n s  t h e  H i g h  C o u r t  o r ,  t o  t h e  e x t e n t  o f  i t s

p o w e r s ,  a  m a g i s t r a t e f s  c o u r t  w h i c h  h a s  j u r i s d i c t i o n  i n  

t h e  p l a c e  w h e r e  t h e  p r e m i s e s  a r e  s i t u a t e ,  b u t  s a v e  f o r  

t h e  p u r p o s e s  o f  s e c t i o n  1 9  d o e s  n o t  i n c l u d e  a  n a t i v e  

c o u r t  e s t a b l i s h e d  u n d e r  t h e  p r o v i s i o n s  o f  a n y  O r d i n a n c e  

o r  L a w .

" h e a l t h  o f f i c e r "  m e a n s  a  h e a l t h  o f f i c e r  a s  m a y  f r o m  t i m e  t o  

t i m e  b e  d e f i n e d  i n  t h e  P u b l i c  H e a l t h  O r d i n a n c e ;  

" l a n d l o r d "  e x c e p t  f o r  t h e  p u r p o s e s  o f  s e c t i o n  k  i n c l u d e s  a  

l a n d l o r d  o r  s u b - l a n d l o r d  a n d  a n y  p e r s o n  f r o m  t i m e  t o  

t i m e  d e r i v i n g  t i t l e  f r o m  t h e  o r i g i n a l  l a n d l o r d  o r  s u b -  

- l a n d l o r d ;

" n e t  r e n t "  m e a n s ,  w h e r e  t h e  l a n d l o r d  p a i d  t h e  r a t e s  c h a r g e 

a b l e  o n  t h e  o c c u p i e r ,  t h e  r e n t  f i x e d  u n d e r  t h e  p r o 

v i s i o n s  o f  t h i s  O r d i n a n c e  l e s s  t h e  a m o u n t  o f  s u c h  

r a t e s ,  a n d  i n  a n y  o t h e r  c a s e  t h e  r e n t  f i x e d  u n d e r  t h i s  

O r d i n a n c e ;

" r e n t "  i n c l u d e s  a n y  s u m  p a i d  a s  r e n t  o r  h i r e  f o r  t h e  u s e  o f  

f u r n i t u r e  w h e r e  t h e  p r e m i s e s  a r e  l e t  f u r n i s h e d  o r  w h e r e  

p r e m i s e s  a r e  l e t  a n d  t h e  f u r n i t u r e  t h e r e i n  i s  h i r e d  b y



t h e  l a n d l o r d  t o  t h e  t e n a n t  a n d  a l s o ,  i n  t h e  a b s e n c e  

o f  a n y  a g r e e m e n t  t o  t h e  c o n t r a r y ,  a n y  s u m  p a i d  i n  

r e s p e c t  o f  e l e c t r i c  l i g h t  a n d  c o n s e r v a n c y  c h a r g e s :  

P r o v i d e d  t h a t  t h i s  d e f i n i t i o n  s h a l l  n o t  i n c l u d e  a n y  

a g r e e m e n t  f o r  t h e  l e t t i n g  o r  h i r i n g  o f  f u r n i s h e d  r o o m s  

w i t h  b o a r d .

3 *  ( l )  U n l e s s  a n d  u n t i l  t h e  s a m e  b e  m o d i f i e d  o r  e x t e n d e d  

b y  a n y  O r d e r  i n  C o u n c i l  m a d e  u n d e r  t h e  p r o v i s i o n s  o f  s e c t i o n  

1  t h e  e x p r e s s i o n  " p r e m i s e s "  s h a l l  f o r  t h e  p u r p o s e s  o f  t h i s  

O r d i n a n c e  i n c l u d e  a n y  d w e l l i n g - h o u s e  a n d  a n y  o t h e r  b u i l d i n g  

i n  w h i c h  p e r s o n s  d w e l l ,  w h e t h e r  o r  n o t  a  p a r t  t h e r e o f  i s  

u s e d  a s  a  s h o p ,  a n d  a n y  p a r t  o f  a n y  p r e m i s e s  l e t  o r  s u b - l e t  

s e p a r a t e l y ,  a n d  i f  t h e  d e f i n i t i o n  o f  t h e  e x p r e s s i o n  o f  t h e  

N i g e r i a  D e f e n c e  ( i n c r e a s e  o f  R e n t  ( R e s t r i c t i o n )  R e g u l a t i o n s ,  

1 9 h 2 ,  i n  r e s p e c t  o f  a n y  a r e a  o r  a r e a s  i n  N i g e r i a ,  t h e  e x p r e s 

s i o n  " p r e m i s e s "  s h a l l  f o r  t h e  p u r p o s e s  o f  t h i s  O r d i n a n c e ,  

b e  d e e m e d  t o  i n c l u d e  t h i s  e x t e n d e d  d e f i n i t i o n  i n  r e s p e c t  o f  

t h e  a r e a  o r  a r e a s  i n  N i g e r i a  t o  w h i c h  s u c h  o r d e r  a p p l i e d .

( 2 )  V / h e r e  t h e  d e f i n i t i o n  o f  " p r e m i s e s "  i s  e x t e n d e d  i n  

r e s p e c t  o f  a n y  p l a c e  o r  a r e a  b y  a n  O r d e r  i n  C o u n c i l  m a d e  

u n d e r  s e c t i o n  1  a n d  b y  r e a s o n  o f  s u c h  e x t e n s i o n  a n y  b u i l d i n g s  

o r  c l a s s  o f  b u i l d i n g s  w h i c h  p r i o r  t o  s u c h  o r d e r  h a d  n o t  b e e n  

s u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h i s  O r d i n a n c e  b e c o m e s  s o  s u b 

j e c t ,  t h e  G o v e r n o r  i n  C o u n c i l  .m a y ,  b y  t h e  s a m e  o r d e r ,  s t a t e



t h e  r e t r o s p e c t i v e  d a t e  o n  a n d  f r o m  w h i c h  t h e  p r o v i s i o n s  o f  

t h i s  O r d i n a n c e  s h a l l  o p e r a t e  i n  r e s p e c t  o f  a n y  b u i l d i n g s  o r  

c l a s s  o f  b u i l d i n g s  i n c l u d e d  i n  s u c h  e x t e n s i o n  a n d ,  u p o n  s u c h  

d a t e  b e i n g  s o  g i v e n ,  t h e  p r o v i s i o n s  o f  t h i s  O r d i n a n c e  s h a l l  

b e  c o n s t r u e d  t o  o p e r a t e  i n  r e s p e c t  o f  s u c h  b u i l d i n g s  o r  

c l a s s  o f  b u i l d i n g s  i n  s u c h  a r e a  a s  i f  f o r  t h e  d a t e  " t h e  1 s t  

d a y  o f  J u l y ,  1 9 U l u h e r e i n a f t e r  c o n t a i n e d  t h e r e  w e r e  s u b s t i 

t u t e d  t h e  r e t r o s p e c t i v e  d a t e  s o  s t a t e d  i n  t h e  o r d e r .

( 3 ) W h e r e  t h e  d e f i n i t i o n  o f  " p r e m i s e s "  i s  m o d i f i e d  i n  

r e s p e c t  o f  a n y  a r e a  b y  a n  O r d e r  i n  C o u n c i l  m a d e  u n d e r  

s e c t i o n  1  a n d  b y  r e a s o n  o f  s u c h  m o d i f i c a t i o n  a n y  b u i l d i n g s  

o r  c l a s s  o f  b u i l d i n g s  v / h i c h ,  p r i o r  t o  s u c h  o r d e r ,  h a d  b e e n  

s u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h i s  O r d i n a n c e ,  c e a s e s  t o  b e  

s o  s u b j e c t ,  t h e  G o v e r n o r  i n  C o u n c i l  m a y ,  b y  t h e  s a m e  o r d e r ,  

s t a t e  t h e  d a t e  o n  a n d  f r o m  w h i c h  s u c h  b u i l d i n g s  o r  c l a s s  o f  

b u i l d i n g s  s h a l l  b e  d e e m e d  t o  b e  d e c o n t r o l l e d  a n d  s u c h  

b u i l d i n g s  o r  c l a s s  o f  b u i l d i n g s  s h a l l  b e  s o  d e c o n t r o l l e d  s u b 

j e c t  t o  t h e  r i g h t s  o r  l i a b i l i t i e s  o f  a n y  p e r s o n  w h i c h  h a v e  

a r i s e n  o r  w h i c h  m a y  a r i s e  i n  r e s p e c t  o f  t h e  p e r i o d  d u r i n g  

w h i c h  s u c h  b u i l d i n g s  o r  c l a s s  o f  b u i l d i n g s  w e r e  s u b j e c t  t o  

t h e  p r o v i s i o n s  o f  t h i s  O r d i n a n c e .

( '  W h e r e  a  l a n d l o r d  h a s  l e t ,  w h e t h e r  b e f o r e  o r  a f t e r  

t h e  c o m i n g  i n t o  o p e r a t i o n  o f  t h i s  O r d i n a n c e  i n  r e s p e c t  o f  

t h e  p l a c e  o r  a r e a  i n  w h i c h  t h e  p r e m i s e s  a r e  s i t u a t e ,  a n y



p r e m i s e s  a n d  h i s  t e n a n t  n o t  b e i n g  e x p r e s s l y  p r o h i b i t e d  

i n  w r i t i n g  f r o m  s u b - l e t t i n g ,  s u b - l e t s  s u c h  p r e m i s e s  o r  a n y  

p a r t  t h e r e o f ,  t h e  s u b - t e n a n t s  o f  s u c h  p r e m i s e s  o r  a n y  p a r t  

t h e r e o f ,  s h a l l  b e  d e e m e d  f o r  t h e  p u r p o s e  o f  t h i s  O r d i n a n c e  

t o  b e  t e n a n t s  o f  t h e  l a n d l o r d .

5 .  A G o v e r n o r  m a y  b y  o r d e r  f i x  a  m a x i m u m  r e n t  f o r  

a n y  p r e m i s e s ,  c l a s s  o r  c l a s s e s  o f  p r e m i s e s  w i t h i n  a n y  p l a c e  

a r e a  o r  p a r t  o f  h i s  R e g i o n  t o  w h i c h  t h i s  O r d i n a n c e  a p p l i e s  

o r  i s  m a d e  t o  a p p l y ,  i n  c a s e s  w h e r e  t h e  n o r m a l  i i  e t  r e n t

o f  s u c h  c l a s s  o r  c l a s s e s  o f  p r e m i s e s  w o u l d  n o t  e x c e e d  f i f t y  

t w o  p o u n d s  p e r  a n n u m .

6 .  ( l )  S u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h i s  O r d i n a n c e  a s

a n d  f r o m  t h e  1 s t  d a y  o f  J u l y ,  1 9 W >  i t  s h a l l  b e  u n l a w f u l  

f o r  a n y  l a n d l o r d  t o  -

( a )  r e c e i v e  o r  r e c o v e r  t h e  i n c r e a s e d  r e n t  o f  a n y  

p r e m i s e s  t o  w h i c h  t h i s  O r d i n a n c e  a p p l i e s  w h e r e  

t h e  r e n t  h a s  b e e n  i n c r e a s e d  o n  o r  a f t e r  t h e  1 s t  

d a y  o f  J u l y ,  19*4-1; o r

( b )  i n c r e a s e  t h e  r e n t  o f  a n y  p r e m i s e s  t o  w h i c h  t h i s  

O r d i n a n c e  a p p l i e s

w i t h o u t  t h e  o r d e r  o f  a  c o u r t .

( 2 )  T h e  a m o u n t  b y  w h i c h  a  l a n d l o r d  m a y  i n c r e a s e  t h e  

r e n t  o f  p r e m i s e s  t o  w h i c h  t h i s  O r d i n a n c e  a p p l i e s ,  s h a l l



subject to  the other provisions of th is  Ordinance, be as 

follows: -

( a )  w h e r e  t h e  l a n d l o r d  h a s  s i n c e  t h e  1 s t  d a y  o f  J u l y ,  

191*1, i n c u r r e d ,  o r  h e r e a f t e r  i n c u r s ,  e x p e n d i t u r e  

o n  t h e  i m p r o v e m e n t  w h i c h  s h a l l  i n c l u d e  t h e  p r o 

v i s i o n  o f  a d d i t i o n a l  o r  i m p r o v e d  f i x t u r e s  o r  f i t 

t i n g s  o r  s t r u c t u r a l  a l t e r a t i o n  o f  t h e  p r e m i s e s  

( n o t  i n c l u d i n g  e x p e n d i t u r e  o n  d e c o r a t i o n  o r  r e 

p a i r s ) ,  b y  a n  a m o u n t  c a l c u l a t e d  t o  s i x  p e r  c e n t  

p e r  a n n u m  o n  t h e  a m o u n t  s o  e x p e n d e d :  P r o v i d e d  t h a t

t h e  t e n a n t  m a y  a p p l y  t o  a  c o u r t  f o r  a n  o r d e r  s u s 

p e n d i n g  o r  r e d u c i n g  s u c h  i n c r e a s e  o n  t h e  g r o u n d  

t h a t  s u c h  e x p e n d i t u r e  i s  o r  w a s  u n n e c e s s a r y  i n  w h o l e  

o r  i n  p a r t ,  a n d  t h e  c o u r t  m a y  m a k e  a n  o r d e r  a c 

c o r d i n g l y  b u t  t h e  c o u r t  s h a l l  n o t  m a k e  a n  o r d e r  

u n d e r  t h i s  p r o v i s i o n  u p o n  t h e  a p p l i c a t i o n  o f  a n y  

p e r s o n  u n l e s s  h e  p r o v e s  e i t h e r  -

( i )  t h a t  h e  w a s  t h e  t e n a n t  w h e n  t h e  e x p e n d i t u r e  

w a s  i n c u r r e d  a n d  h a d  n o t  g i v e n  h i s  w r i t t e n  c o n s e n t  

t o  t h e  i m p r o v e m e n t  o r  a l t e r a t i o n  a n d  t h e  e x p e n 

d i t u r e  t h e r e o n ;  o r  

( i i )  t h a t ,  t h e  l a n d l o r d  h a v i n g  b e e n  i n  p o s s e s ^  

s i o n  o f  t h e  p r e m i s e s  a t  t h e  d a t e  w h e n  t h e  e x p e n 

d i t u r e  w a s  i n c u r r e d ,  t h e  a p p l i c a n t  i s  t h e  f i r s t  

t e n a n t  s u b s e q u e n t  t o  t h a t  d a t e  a n d  b e c a m e  t e n a n t



w i t h o u t  n o t i c e  o f  t h e  f o l l o w i n g  p a r t i c u l a r s ,  

t h a t  i s  t o  s a y  -

( a )  t h e  n a t u r e  o f  t h e  i m p r o v e m e n t  o r  a l t e r a t i o n ;

( b )  t h e  a m o u n t  o f  t h e  e x p e n d i t u r e  t h e r e o n ;  a n d

( c )  t h e  a m o u n t  o f  t h e  m a x i m u m  i n c r e a s e  o f  r e n t

c h a r g e a b l e  o n  a c c o u n t  t h e r e o f ;

( b )  a n  a m o u n t  b e i n g  t h e  p e r m i t t e d  i n c r e a s e  u n d e r  t h e  

p r o v i s i o n s  o f  s e c t i o n  1 8 ;

( c )  w h e r e  u n d e r  a  c o n t r a c t  o f  t e n a n c y  t h e  r a t e s  t o  b e  

p a i d  i n  r e s p e c t  o f  a n y  p r e m i s e s  t o  w h i c h  t h i s  O r d i 

n a n c e  a p p l i e s  a r e  p a y a b l e  b y  t h e  l a n d l o r d  t h e n  

s u c h  l a n d l o r d  m a y  i n c r e a s e  t h e  r e n t  p a y a b l e  i n  

r e s p e c t  o f  s u c h  p r e m i s e s  b y  a  s u m  c a l c u l a t e d  i n  

a c c o r d a n c e  w i t h  t h e  t a b l e  i n  t h e  F i r s t  S c h e d u l e  

h e r e t o  b e i n g  t h e  e x c e s s  o f  s u c h  r a t e s  a s  s u c h  l a n d 

l o r d  m a y  f r o m  t i m e  t o  t i m e  b e  c a l l e d  u p o n  t o  p a y  

o v e r  t h e  s u m  f o r  w h i c h  s u c h  l a n d l o r d  w a s  s o  l i a b l e  

o n  t h e  1 s t  d a y  o f  J u l y ,  19*4-1: P r o v i d e d  t h a t  w h e r e

a n y  s u c h  p r e m i s e s  a r e  l e t  t o  t w o  o r  m o r e  t e n a n t s  

t h e  s u m  r e p r e s e n t i n g  t h e  i n c r e a s e  s o  p e r m i t t e d  

s h a l l  b e  a p p o r t i o n e d  b e t w e e n  s u c h  t e n a n t s  i n  p r o 

p o r t i o n  t o  t h e  r e n t  p a y a b l e  b y  e a c h  s u c h  t e n a n t ;

( d )  i n  a d d i t i o n  t o  a n y  s u c h  a m o u n t s  a s  a f o r e s a i d  -

( i )  w h e r e  t h e  l a n d l o r d  i s  r e s p o n s i b l e  f o r  t h e  

w h o l e  o f  t h e  r e p a i r s ,  a n  a m o u n t  n o t  e x c e e d i n g  f i v e



p e r  c e n t  o f  t h e  n e t  r e n t ;  o r

( i i )  w h e r e  t h e  l a n d l o r d  i s  r e s p o n s i b l e  f o r  p a r t  

a n d  n o t  t h e  w h o l e  o f  t h e  r e p a i r s ,  s u c h  l e s s e r  a m o u n t  

a s  m a y  b e  a g r e e d ,  o r  a s  m a y ,  o n  t h e  a p p l i c a t i o n  

o f  t h e  l a n d l o r d  o r  t h e  t e n a n t ,  b e  d e t e r m i n e d  b y  

a  c o u r t  t o  b e  f a i r  a n d  r e a s o n a b l e  h a v i n g  r e g a r d  

t o  s u c h  l i a b i l i t y .

(3) (a) At any time not being less  than three months

a f te r  the date of any increase permitted by paragraph (d) 

of subsection (2),  the tenant or a health  o f f ic e r  may ap

ply to  the court fo r an order suspending such increase, on 

the ground tha t the premises are not in  a l l  respects  reason

ably f i t  fo r human hab ita tion , or are otherwise not in  a 
reasonable s ta te  of rep a ir .

0 > )  T h e  c o u r t  o n  b e i n g  s a t i s f i e d  b y  t h e  p r o d u c t i o n  

o f  a  c e r t i f i c a t e  o f  t h e  h e a l t h  o f f i c e r  o r  o t h e r w i s e  t h a t  

a n y  s u c h  g r o u n d  i s  e s t a b l i s h e d ,  a n d  o n  b e i n g  f u r t h e r  s a t i s 

f i e d  t h a t  t h e  c o n d i t i o n  o f  t h e  h o u s e  i s  n o t  d u e  t o  t h e  

t e n a n t ’ s  n e g l e c t  o r  d e f a u l t  o r  b r e a c h  o f  e x p r e s s  a g r e e m e n t ,  

m $ y  o r d e r  t h a t  t h e  i n c r e a s e  b e  s u s p e n d e d  u n t i l  t h e  c o u r t  

i s  s a t i s f i e d ,  o n  t h e  r e p o r t  o f  t h e  h e a l t h  o f f i c e r  o r  o t h e r 

w i s e ,  t h a t  t h e  n e c e s s a r y  r e p a i r s  o t h e r  t h a n  t h e  r e p a i r s ,  

f o r  w h i c h  t h e  t e n a n t  i s  l i a b l e ,  h a v e  b e e n  e x e c u t e d ,  a n d  o n  

t h e  m a k i n g  o f  s u c h  o r d e r  t h e  i n c r e a s e  s h a l l  c e a s e  t o  h a v e  

e f f e c t  u n t i l  t h e  c o u r t  i s  s o  s a t i s f i e d .



(1+) F o r  t h e  p u r p o s e s  o f  t h i s  s e c t i o n ,  t h e  e x p r e s s i o n  

11 r e  p a i r s "  m e a n s  a n y  r e p a i r s  r e q u i r e d  f o r  t h e  p u r p o s e  o f  

k e e p i n g  p r e m i s e s  i n  g o o d  a n d  t e n a n t a h l e  r e p a i r ,  a n d  a n y  

p r e m i s e s  i n  s u c h  a  s t a t e  s h a l l  h e  d e e m e d  t o  h e  i n  a  r e a s o n 

a b l e  s t a t e  o f  r e p a i r ,  a n d  t h e  l a n d l o r d  s h a l l  b e  d e e m e d  t o  

h e  r e s p o n s i b l e  f o r  a n y  r e p a i r s  f o r  w h i c h  t h e  t e n a n t  i s  u n d e r  

n o  e x p r e s s  l i a b i l i t y .

7* A n y  t e n a n t  o r  s u b - t e n a n t  m a y  r e c o v e r  f r o m  a  l a n d 

l o r d  w h o  h a s  u n l a w f u l l y  r e c e i v e d  f r o m  h i m  a n y  s u c h  i n c r e a s e d  

r e n t ,  t h e  d i f f e r e n c e  b e t w e e n  a n y  s u c h  i n c r e a s e d  r e n t  u n 

l a w f u l l y  r e c e i v e d  a n d  t h e  r e n t  p a y a b l e  b e f o r e  s u c h  i n c r e a s e  

a n d  m a y ,  w i t h o u t  p r e j u d i c e  t o  a n y  o t h e r  m e t h o d  p £  r e c o v e r y ,  

d e d u c t  f r o m  t h e  r e n t  p a y a b l e  b y  h i m  t o  s u c h  l a n d l o r d  a l l  

s u m s  p a i d  b y  h i m  s i n c e  t h e  1 s t  d a y  o f  J u l y ,  1 9 U 1 ,  b y  w a y  

o f  s u c h  i n c r e a s e d  r e n t .

8 .  ( l )  A n y  t r a n s f e r  t o  a  t e n a n t  o f  a n y  b u r d e n  o r  l i a b i 

l i t y  p r e v i o u s l y  b o r n e  b y  t h e  l a n d l o r d  s h a l l ,  f o r  t h e  p u r p o s e  

o f  t h i s  O r d i n a n c e ,  b e  t r e a t e d  a s  a n  a l t e r a t i o n  o f  r e n t  a n d  

w h e r e ,  a s  a  r e s u l t  o f  s u c h  t r a n s f e r ,  t h e  t e r m s  o n  w h i c h  a n y  

p r e m i s e s  a r e  h e l d  a r e  o n  t h e  w h o l e  l e s s  f a v o u r a b l e  t o  t h e  

t e n a n t  t h a n  t h e  p r e v i o u s  t e r m s ,  t h e  r e n t  s h a l l  b e  d e e m e d  t o  

b e  i n c r e a s e d  w h e t h e r  o r  n o t  t h e  s u m  p e r i o d i c a l l y  p a y a b l e  

b y  w a y  o f  r e n t  i s  i n c r e a s e d .



( 2 )  A n y  i n c r e a s e  o f  r e n t  i n  r e s p e c t  o f  a n y  t r a n s f e r  

t o  a  l a n d l o r d  o f  a n y  b u r d e n  o r  l i a b i l i t y  p r e v i o u s l y  b o r n e  

b y  t h e  t e n a n t  w h e r e ,  a s  a  r e s u l t  o f  s u c h  t r a n s f e r ,  t h e  t e r m s  

o n  w h i c h  a n y  p r e m i s e s  a r e  h e l d  a r e  o n  t h e  w h o l e  n o t  l e s s  

f a v o u r a b l e  t o  t h e  t e n a n t  t h a n  t h e  p r e v i o u s  t e r m s ,  s h a l l  b e  

d e e m e d  n o t  t o  b e  a n  i n c r e a s e  o f  r e n t  f o r  t h e  p u r p o s e  o f  

t h i s  O r d i n a n c e *

9* F o r  t h e  p u r p o s e s  o f  t h i s  O r d i n a n c e  -

( a )  t h e  r e n t  o f  a n y  p r e m i s e s  w h i c h  w e r e  s t a n d i n g  

v a c a n t  o n  t h e  1 s t  d a y  o f  J u l y ,  1 9 U l >  s h a l l  b e  

d e e m e d  t o  b e  t h e  r e n t  a t  w h i c h  s u c h  p r e m i s e s  w e r e  

l a s t  l e t ;

( b )  t h e  r e n t  a t  w h i c h  p r e m i s e s ,  c o m p l e t e d  a f t e r  t h e  

1 s t  d a y  o f  J u l y ,  1 9 ^ 1 $ a r e  f i r s t  l e t  s h a l l  b e  s u c h  

r e n t  a s  i n  t h e  a b s e n c e  o f  a g r e e m e n t  m a y  b e  f i x e d  

b y  a  c o u r t  a s  a  f a i r  a n d  r e a s o n a b l e  r e n t ;  a n d

( c )  w h e r e  p r e m i s e s  n o t  b e i n g  p r e m i s e s  t o  w h i c h  t h e  

f o r e g o i n g  p r o v i s i o n s  o f  t h i s  s u b s e c t i o n  a p p l y  

w e r e  n o t  l e t  a t  a  r e n t  o n  t h e  1 s t  d a y  o f  J u l y ,  

1 3 k l 9 a n d  a r e  f i r s t  l e t  a f t e r  t h a t  d a t e ,  t h e  r e n t  

s h a l l  b e  s u c h  r e n t  a s ,  i n  t h e  a b s e n c e  o f  a g r e e m e n t  

m a y  b e  f i x e d  b y  a  c o u r t  a s  a  f a i r  a n d  r e a s o n a b l e  

r e n t :

P r o v i d e d  t h a t  w h e r e  t h e  r e n t  a g r e e d  u p o n  u n d e r  e i t h e r



p a r a g r a p h  ( h )  o r  ( c )  i s  l e s s  t h a n  f i f t y - t w o  p o u n d s  p e r  

a n n u m  a n d  d o e s  n o t  r e p r e s e n t  a  f a i r  a n d  r e a s o n a b l e  r e n t ,  

t h e  c o u r t  s h a l l  h a v e  p o w e r  t o  f i x  t h e  r e n t *

1 0 .  N o t w i t s t a n d i n g  a n y  a g r e e m e n t  t o  t h e  c o n t r a r y ,

w h e r e  t h e  r e n t  o f  a n y  p r e m i s e s  t o  w h i c h  t h i s  O r d i n a n c e  a p 

p l i e s  i s  i n c r e a s e d ,  n o  s u c h  i n c r e a s e  s h a l l  b e  d u e  o r  r e c o v e r 

a b l e  u n t i l  o r  i n  r e s p e c t  o f  a n y  p e r i o d  p r i o r  t o  t h e  e x p i r y

o f  f o u r  c l e a r  w e e k s ,  o r ,  w h e r e  s u h h  i n c r e a s e  i s  o n  a c c o u n t  

o f  a n  i n c r e a s e  i n  r a t e s ,  o n  c l e a r  w e e k ,  a f t h e r  t h e  l a n d l o r d  

h a s  s e r v e d  u p o n  t h e  t e n a n t  a  v a l i d  n o t i c e  i n  w r i t i n g  o f  

h i s  i n t e n t i o n  s o  t o  i n c r e a s e  t h e  r e n t ,  w h i c h  n o t i c e  s h a l l  

b e  i n  t h e  f o r m  c o n t a i n e d  i n  t h e  T h i r d  S c h e d u l e  t o  t h i s  O r 

d i n a n c e  s a v e  t h a t  w h e r e  a  n o t i c e  o f  a n  i n c r e a s e  o f  r e n t  

w h i c h  a t  t h e  t i m e  w a s  v a l i d ,  h a s  b e e n  s e r v e d  o n  a n y  t e n a n t  

t h e  i n c r e a s e  m a y  b e  c o n t i n u e d  w i t h o u t  s e r v i c e  o f  a n y  f r e s h  

n o t i c e  o n  a n y  s e b s e q u e n t  t e n a n t .  W h e r e  a  n o t i c e  c o n t a i n s

a n y  s t a t e m e n t  o r  r e p r e s e n t a t i o n s  w h i c h  i s  f a l s e  o r  m i s l e a d i n g

i n  a n y  m a t e r i a l  r e s p e c t ,  t h e  l a n d l o r d  s h a l l  b e  l i a b l e  o n  

s u m m a r y  c o n v i c t i o n  t o  a  f i n e  n o t  e x c e e d i n g  t e n  p o u n d s  u n l e s s  

h e  p r o v e s  t h a t  t h e  s t a t e m e n t  w a s  m a d e  i n n o c e n t l y  a n d  w i t h 

o u t  i n t e n t  t o  d e c e i v e .

1 1 .  ( l )  A n y  l a n d l o r d  o r  t e n a n t  o r  o t h e r  p e r s o n  i n t e r e s t e d

m a y  a p p l y  t o  a  c o u r t  f o r  a n  o r d e r  f i x i n g  t h e  r e n t  o f  a n y  

p r e m i s e s .



( 2 )  Vi/here a n  a p p l i c a t i o n  i s  m a d e  t o  a  c o u r t  u n d e r "  t h i s  

O r d i n a n c e  t h e  c o u r t  m a y  r e f u s e  t o  m a k e  a n  o r d e r  o r  m a y  m a k e  

a n  o r d e r  a u t h o r i s i n g  t h e  r e c e i p t  o r  r e c o v e r y  o f  t h e  w h o l e  

o r  a n y  p a r t  o f  a n y  i n c r e a s e d  r e n t  o r  a n  o r d e r  f i x i n g  t h e  

a m o u n t  b y  w h i c h  t h e  r e n t  m a y  h e  i n c r e a s e d  o r  m ay  h y  o r d e r  

f i x  t h e  r e n t .

( 3 )  A c o u r t  m a y  a l s o  m a k e  a n y  s u c h  o r d e r  o f  i t s  o w n  

m o t i o n  o n  t h e  h e a r i n g  o f  a n y  s u i t ,  o r  m a t t e r  o r  a p p l i c a t i o n  

b e f o r e  i t .

( h )  W h e r e  a n  o r d e r  h a s  b e e n  m a d e  b y  a  c o u r t  f i x i n g  t h e  

r e n t  o f  a n y  p r e m i s e s ,  t h e  o r d e r  s h a l l  b e  b i n d i n g  o n  a l l  

p r e s e n t  a n d  s u b s e q u e n t  l a n d l o r d s ,  t e n a n t s  o r  s u b - t e n a n t s  o r  

m o r t g a g e e s .

(3) A court sha ll have f u l l  powers of rehearing, recon

s ide ra tio n  and rev ision  in  any case in which i t  thinks f i t  
to  exercise such powers and at any time on application  made 

by any party .

1 2 .  No  t e n a n t  o r  s u b - t e n a n t  o f  a n y  p r e m i s e s  t o  w h i c h

t h i s  O r d i n a n c e  a p p l i e s  s h a l l  b e  e j e c t e d  t h e r e f r o m  s a v e  i n  

p u r s u a n c e  o f  a n  o r d e r  o f  t h e  c o u r t  o b t a i n e d  u n d e r  t h e  p r o 

v i s i o n s  o f  t h e  R e c o v e r y  o f  P r e m i s e s  O r d i n a n c e .

13* ( l )  No order or judgment for the recovery of posses

sion of any premises to  which th is  Ordinance applies or for



t h e  e j e c t i o n  o f  a  t e n a n t  t h e r e f r o m  s h a l l  h e  m a d e  o r  g i v e n  

u n l e s s  t h e  c o u r t  c o n s i d e r s  i t  r e a s o n a b l e  t o  m a k e  s u c h  o r d e r  

o r  g i v e  s u c h  a  j u d g m e n t ,  a n d  e i t h e r  -  ' ■

( a )  t h e  c o u r t  h a s  p o w e r  s o  t o  d o  u n d e r  t h e  p r o v i s i o n s  

s e t  o u t  i n  t h e  S e c o n d  S c h e d u l e  t o  t h i s  O r d i n a n c e ;

( b )  t h e  c o u r t  i s  s a t i s f i e d  t h a t  s u i t a b l e  a l t e r n a t i v e  

a c c o m m o d a t i o n  i s  a v a i l a b l e  f o r  t h e  t e n a n t *

( 2 )  A c c o m m o d a t i o n  s h a l l  b e  d e e m e d  t o  b e  s u i t a b l e  i f  i t  

i s ,  i n  t h e  o p i n i o n  o f  t h e  c o u r t ,  r e a s o n a b l y  s u i t a b l e  t o  t h e  

n e e d s  o f  t h e  t e n a n t  a n d  h i s  f a m i l y  a s  r e g a r d s  p r o x i m i t y  t o  

p l a c e  o f  w o r k ,  t o  t h e  m e a n s  o f  t h e  t e n a n t  a n d  t o  t h e  n e e d s  

o f  t h e  t e n a n t  a n d  h i s  f a m i l y  a s  t o  e x t e n t  a n d  c h a r a c t e r  a n d  

i n  t h e  c a s e  o f  b u s i n e s s  p r e m i s e s ,  i f  s u c h  a c c o m m o d a t i o n  i s ,  

i n  t h e  o p i n i o n  o f  t h e  c o u r t ,  r e a s o n a b l y  s u i t a b l e  a n d  n o  a p 

p r e c i a b l e  l o s s  w i l l  b e  c a u s e d  t o  t h e  t e n a n t  b y  t h e  t r a n s f e r  

o f  t h e  b u s i n e s s *

1 4 *  A n y  e j e c t m e n t  o f  a  t e n a n t  s h a l l  n o t  a f f e c t  t h e  

r i g h t  o f  a n y  s u b - t e n a n t  t o  whom t h e  p r e m i s e s  o r  p a r t  t h e r e 

o f  h a v e  b e e n  l a w f u l l y  l e t  b e f o r e  s u c h  p r o c e e d i n g s  f o r  e j e c t 

m e n t  w e r e  i n s t i t u t e d ,  t o  r e t a i n  p o s s e s s i o n  u n d e r  t h i s  

O r d i n a n c e :  P r o v i d e d  t h a t  i f  e j e c t m e n t  i s  o r d e r e d  o n  t h e

g r o u n d s  o f  a n y  a c t ,  b r e a c h ,  d e f a u l t  o r  m i s c o n d u c t  o f  s u c h  

s u b - t e n a n t  s u c h  s u b - t e n a n t  s h a l l  n o t  b e  e n t i t l e d  t o  r e t a i n  

p o s s e s s i o n .



'  ‘ i 9
15* ( l )  Prom and a f te r  the 1st day of <^uly, 19U1, i t

sh a ll  he unlawful for anyone in  consideration of the grant, 

continuance, surrender or giving up of a tenancy or sub

tenancy of any premises to  which th is  Ordinance app lies, to 

require , make, or receive the payment of any f in e , premium 

or other like  sum or the giving of any pecuniary considera

t io n  in  addition to the ren t.

( 2 )  W h e r e  a n y  s u c h  p a y m e n t  i s  m a d e  i n  r e s p e c t  o f  a n y  

s u c h  p r e m i s e s  a f t e r  t h e  1 s t  d a y  o f  J u l y ,  1 9 U 1 ,  t h e n  t h e  

a m o u n t  s h a l l  h e  r e c o v e r a b l e  b y  t h e  t e n a n t  b y  whom  i t  w a s  

m a d e  f r o m  t h e  l a n d l o r d  b y  whom i t  w a s  r e c e i v e d ,  a n d  m a y ,  

w i t h o u t  p r e j u d i c e  t o  a n y  o t h e r  m e t h o d  o f  i t s  r e c o v e r y ,  b e  

d e d u c t e d  f r o m  a n y  r e n t  p a y a b l e  b y  h i m  t o  s u c h  l a n d l o r d  a s  

t h e  c a s e  m a y  b e .

1 6 .  A G o v e r n o r  i n  C o u n c i l  m a y  b y  o r d e r  d i r e c t  t h a t

t h e  p r o v i s i o n s  o f  t h i s  O r d i n a n c e  s h a l l  n o t  a p p l y  o r  s h a l l  

c e a s e  t o  a p p l y  t o  p r e m i s e s  g e n e r a l l y  o r  t o  a n y  p a r t i c u l a r  

c l a s s  o r  t y p e  o f  p r e m i s e s  e i t h e r  i n  r e s p e c t  o f  h i s  B e g i o n  

o r  i n  r e s p e c t  o f  a n y  p l a c e ,  a r e a  o r  p a r t  o f  h i s  R e g i o n  w h e r e ,  

s a v e  f o r  t h e  p r o v i s i o n s  o f  s u c h  o r d e r  a n y  s u c h  p r e m i s e s  w o u l d  

o t h e r w i s e  b e  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h i s  O r d i n a n c e  a n d  

t h e  p r e m i s e s  i i i  r e s p e c t  o f  w h i c h  a n y  s u c h  o r d e r  i s  m a d e  s h a l l , ,  

f r o m  t h e  d a t e  f i x e d  i n  s u c h  o r d e r ,  b e  d e e m e d  t o  b e  d e c o n t r o l 

l e d .



1 7 .  W h e r e  a n  o r d e r  h a s  b e e n  m a d e  u n d e r  r e g u l a t i o n  3

o f  t h e  N i g e r i a  d e f e n c e  ( I n c r e a s e  o f  R e n t )  ( R e s t r i c t i o n )  R e 

g u l a t i o n s  a n d  f o r  t h e  d a t e  " t h e  1 s t  d a y  o f  J u l y ,  19WL1* 

a n o t h e r  d a t e  h a s  b e e n  s u b s t i t u t e d ,  t h e  p r o v i s i o n s  o f  t h i s  

O r d i n a n c e  s h a l l  b e  c o n s t r u e d  a s  i f  i n  r e s p e c t  o f  s u c h  p r e 

m i s e s  o r  c l a s s  o f  p r e m i s e s  i n  t h e  a r e a  o r  a r e a s  s e t  o u t  i n  

s u c h  o r d e r  t h a t  d a t e  w e r e  s u b s t i t u t e d  f o r  t h e d a t e  " t h e  1 s t  

d a y  o f  J u l y ,  1 9 U 1 ” w h e r e v e r  s u c h  d a t e  a p p e a r s  i n  t h i s  O r 

d i n a n c e .

1 8 .  ( l )  A G o v e r n o r  i n  C o u n c i l  m a y  b y  o r d e r  d i r e c t  t h a t

w h e r e  p r e m i s e s  a r e  s u b j e c t  t o  t h e  p r o v i s i o n s  o f  t h i s  O r d i 

n a n c e  t h e  n e t  r e n t  s o  p a y a b l e  i n  r e s p e c t  t h e r e o f  m a y  b e  i n 

c r e a s e d  i n  a c c o r d a n c e  w i t h  t h e  t e r m s  o f  a n y  s u c h  o r d e r  a n d  

a n y  s u c h  i n c r e a s e  m a y  b e  b y  w a y  o f  a  p e r c e n t a g e  i n c r e a s e ,  

a n d ,  f r o m  t h e  d a t e  f i x e d  i n  s u c h  o r d e r ,  t h e  n e t  r e n t  f o r e r -  

l y  p a y a b l e  u n d e r  t h e  p r o v i s i o n s  o f  t h i s  O r d i n a n c e  i n  r e s p e c t  

o f  a n y  p r e m i s e s  t o g e t h e r  w i t h  s u c h  p e r m i t t e d  i n c r e a s e  s h a l l  

b e  d e e m e d  t o  b e  t h e  n e t  r e n t  d u l y  p a y a b l e  u n d e r  t h e  p r o v i 

s i o n s  o f  t h i s  O r d i n a n c e .

( 2 )  A n y  s u c h  o r d e r  m a y  b e  i n  r e s p e c t  o f  p r e m i s e s  g e 

n e r a l l y  o r  o f  a n y  p a r t i c u l a r  c l a s s  o f  t y p e  o f  p r e m i s e s  a n d  

e i t h e r  g e n e r a l l y  i n  r e s p e c t  o f  h i s  R e g i o n  o r  i n  r e s p e c t  o f  

a n y  p a r t i c u l a r  p l a c e ,  a r e a  o r  p a r t  o f  h i s  R e g i o n  t o  w h i c h



t h e  p r o v i s i o n s  o f  t h i s  Or a i n a n c e , w h e t h e r  o r  n o t  a d a p t e d  

o r  m o d i f i e d  u n d e r  t h e  p r o v i s i o n s  o f  s e c t i o n  1 ,  a p p l y .

( 3 ) W h e r e  a n  o r d e r  h a s  b e e n  m a d e  u n d e r  t h e  p r o v i s i o n s  

o f  t h i s  s e c t i o n  t h e  G o v e r n o r  i n  C o u n c i l  m a y ,  f r o m  t i m e  

t o  t i m e ,  b y  s u b s e q u e n t  o r d e r  i n c r e a s e  o r  r e d u c e  t h e  p e r 

m i t t e d  i n c r e a s e  a i d  o t h e r w i s e  a l t e r ,  v a r y  o r  a m e n d  a n y  o f  t h e  

p r o v i s i o n s  o f  t h e  f i r s t  o r  a n y  s u b s e q u e n t  o r d e r .

1 9 *  ( l )  E v e r y  c o u r t  w h e t h e r  o r  c i v i l  o r  c r i m i n a l  j u r i s 

d i c t i o n  s h a l l ,  s o  f a r  a s  i s  n e c e s s a r y ,  c o n f o r m  t o  t h i s  

O r d i n a n c e  i n  a l l  p r o c e e d i n g s ,  a c t i o n s ,  s u i t s  o r  c a s e s  b e 

t w e e n  l a n d l o r d s  a n d  t e n a n t s  o r  s u c h  l a n d l o r d s  a n d  t e n a n t s  

o r  s u b - t e n a n & s  a n d  i n  a l l  a p p l i c a t i o n s ,  s u i t s ,  a c t i o n s ,  

c a s e s  a n d  m a t t e r s  a r i s i n g  t h e r e f r o m  i n  w h i c h  t h e  r i g h t s ,  

r e m e d i e s ,  d u t i e s  o r  t i t l e  o f  t h e  s a m e  a r e  i n  q u e s t i o n .

( 2 )  I n  t h i s  s e c t i o n  the  term "court"  i n c l u d e s  a l l  

c o u r t s  by law  e s t a b l i s h e d  i n  N i g e r i a .

2 0 .  ( l )  The C h i e f  J u s t i c e  o f  a High Court may, w i t h  th e

ap prova l  o f  th e  Governor,  make r u l e s  i n  r e s p e c t  o f  any o r  

a l l  o f  the  f o l l o w i n g  m a t t e r s : -

( a )  r e g u l a t i n g  t h e  p r o c e d u r e  o n  a p p l i c a t i o n s  t o  a n d  

h e a r i n g  b y  t h e  c o u r t ,  a n d  t h e  f i x i n g  o f  f e e s  

f o r  t h e  f i l i n g ,  s e r v i c e  a n d  h e a r i n g  o f  a p p l i c a 

t i o n s ;

( b )  p e r m i t t i n g  a  t e n a n t  o r  s u b - t e n a n t  w h o s e  l a n d l o r d



o r  s u b - l a n d l o r d  r e f u s e s  t o  a c c e p t  a n y  r e n t  t e n d e r e d  

t o  h i m ,  t o  p a y  t h e  s a m e  i n t o  c o u r t  a n d  f o r  r e g u 

l a t i n g  t h e  p a y m e n t  o u t  t o  t h e  l a n d l o r d  o f  a n y  s u m  

s o  p a i d ,  t h e  h e a r i n g  a n d  d e t e r m i n a t i o n  o f  a p p l i c a 

t i o n s  i n  r e s p e c t  o f  t h e  s a m e ,  a n d  t h e  f i x i n g  o f  

f e e s  t o  b e  c h a r g e d  i n  r e s p e c t  o f  s u c h  p a y m e n t s ;

( c )  p r e s c r i b i n g  t h e  f o r m s  t o  b e  u s e d  f o r  t h e  p r o c e s s

a n d  p r o c e d u r e  o f  t h e  c o u r t s ;  a n d

( d )  g e n e r a l l y  f o r  c a r r y i n g  i n t o  e f f e c t  t h e  p r u p o s e s  

o f  t h i s  O r d i n a n c e .  ' •/. V ... ,

( 2 )  I n  t h i s  s e c t i o n  t h e  r e f e r e n c e  t o  t h e  G o v e r n o r  s h a l l ,  

i n  r e l a t i o n  t o  L a g o s  a n d  t h e  S o u t h e r n  C a m e r o o n s ,  b e  c o n 

s t r u e d  a s  r e f e r e n c e s  t o  t h e  G o v e r n o r - G e n e r a l .

2 1 .  ( l )  E v e r y  o r d e r  m a d e  b y  a  b o a r d  s h a l l  b e  d e e m e d  t o  b e

a n d  t o  r e m a i n  i n  f u l l  f o r c e  a n d  o f  f u l l  e f f e c t  u n t i l  v a r i e d

o r  s e t  a s i d e  b y  t h e  o r d e r  o f  a  c o u r t .

( 2 )  E v e r y  a p p l i c a t i o n  p e n d i n g  b e f o r e  a  b o a r d  o n  t h e  

d a t e  o n  w h i c h  t h i s  O r d i n a n c e  c o m e s  i n t o  o p e r a t i o n  s h a l l *  n o t 

w i t h s t a n d i n g  t h e  r e v o c a t i o n  o f  t h e  R e g u l a t i o n s ,  b e  h e a r d  a n d  

d e t e r m i n e d  b y  t h e  b o a r d  c o n c e r n e d  a n d  e v e r y  b o a r d  s h a l l  c o n 

t i n u e  t o  e x e r c i s e  i t s  f u n c t i o n s  u n t i l  t h e  d e t e r m i n a t i o n  o f  

s u c h  p e n d i n g  c a s e s  a s  i f  t h e  R e g u l a t i o n s  h a d  n o t  b e e n  r e 

v o k e d .

( 3 ) U n t i l  r u l e s  a r e  m a d e  u n d e r  t h e  p r o v i s i o n s  o f  s e c -



t i o n  2 0 ,  t h e  r u l e s  m a d e ,  p o w e r s  p r e s c r i b e d  a n d  f e e s  f i e d  

u n d e r  t h e  p r o v i s i o n s  o f  r e g u l a t i o n  12 o f  t h e  R e g u l a t i o n s  

s h a l l ,  m u t a t i s  m u t a n d i s ,  a p p l y  t o  a n d  h e  u s e d  i n  p r o c e e d i n g s  

b e f o r e  a  c o u r t  u n d e r  t h e  p r o v i s i o n s  o f  t h i s  O r d i n a n c e .

( 4 )  S a v e  a s  o t h e r w i s e  p r o v i d e d  i n  t h i s  O r d i n a n c e  t h e  

p r o v i s i o n s  o f  t h e  I n t e r p r e t a t i o n  O r d i n a n c e  w h i c h  r e l a t e  t o  

t h e  r e p e a l  o f  a n  O r d i n a n c e ,  s h a l l  a p p l y  t o  t h e  r e v o c a t i o n  

o f  t h e  R e g u l a t i o n s  a s  i f  t h e  r e v o c a t i o n  o f  t h e  R e g u l a t i o n s  

w e r e  t h e  r e p e a l  o f  a n  Or aj_n a n c e #

( 5 )  F o r  t h e  p u r p o s e s  o f  t h i s  s e c t i o n  " t h e  R e g u l a t i o n s 11 

m e a n s  t h e  N i g e r i a  D e f e n c e  ( i n c r e a s e  o f  R e n t )  ( R e s t r i c t i o n )  

R e g u l a t i o n s ,  1 9 4 2 ,  a n d  " a  b o a r d 11 m e a n s  a  R e n t  A s s e s s m e n t  

B o a r d  e s t a b l i s h e d  u n d e r  t h o s e  R e g u l a t i o n s .

2 2 .  T h i s  O r d i n a n c e  s h a l l  a p p l y  t o  a n d  i n  r e s p e c t  o f

L a g o s  a n d  t h e  S o u t h e r n  C a m e m o n s  a s  t h o u g h  t h e y  w e r e  R e g i o n s .

FIRST SCHEDULE 

( S u b s t i t u t e d  b y  N o .  1 9  o f  1 9 4 6 )

A m o u n t  o f  t h e  i n c r e a s e  o f  t h e  r e n t  ( i n  p e n c e )  p e r m i t t e d  

w h e r e  t h e  r e n t  p a y a b l e  i s : -



I* f 1/
* 0 4

RENTS IN SHILLINGS.

1 2 3 4 3 6 7 8 9 10 11 12 13 14 15 16 17 18 19 20

9d . 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 1 2 2 2
lO d . 1 1 1 1 1 1 1 1 1 2 2 2 2 2 2 3 3 3 3 3
l i d . 1 1 1 1 1 1 2 2 2 2 3 3 3 4 4 4 4 5 5 5

I s . Od. 1 1 1 1 2 2 2 3 3 3 4 b 4 5 5 5 6 6 6 7
I s . I d . 1 1 1 2 2 2 3 3 4 b 5 5 5 6 6 7 7 8 8 8
I s . 2d . 1 1 2 2 2 3 b b 5 5 5 6 6 7 9 8 8 9 9 10
I s . 3 d . 1 1 2 2 3 4 b 3 3 6 6 7 8 8 9 10 10 10 11 12

CD . 4 d . 1 1 2 f t 3 4 3 3 6 7 7 8 9 9 10 11 11 12 12 13
I s . 5 d . 1 2 2 3 4 3 3 6 7 8 8 9 10 10 11 12 12 13 14 15

•CO 
1—1 6 d . 1 2 3 3 4 5 6 7 8 8 9 10 11 12 12 13 14 15 16 16

I s . 7 d . 1 2 3 4 5 6 6 7 8 9 10 11 12 13 14 -14 15 16 17 18
I s . 8 d . 1 2 3 4 5 6 7 8 9 10 11 12 13 14 15 16 17 18 19 20
I s . 9 d . 1 2 3 4 6 7 8 9 10 11 12 13 14 15 16 17 18 19 20 22
I s . lO d . 1 2 4 3 6 7 8 10 10 12 13 14  15 16 18 19 20 21 22 23
I s . l i d . 1 3 4 3 6 8 9 10 11 12 l b  15 1 ©  17 19 20 21 23 24 25
2 s . Od. 1 3 4 3 7 8 10 11 12 13 14 16 17 18 20 2 1 22 24 25 27
2 s . : i d . 1 3 4 6 7 9 10 11 13 l b 16 17 18 20 22 23 24 25 27 29
2 s . 2 d . 2 3 5 6 8 9 10 12 l b 15 17 18 20 21 23 24 25 27 28 30
2 s . 3 d . 2 3 3 6 8 10 11 13 l b 16 18 19 21 22 24 26 27 39 30 32
2 s . 4 d . 2 4 3 7 8 10 12 13 13 17 19 20 22 24 25 27 29 30 32 33
2 s . 5 d . 2 4 6 7 9 11 12 l b 16 28 20 21 23 25 26 29 30 32 33 35
2 s . 6 d . 2 4 6 8 10 11 13 13 16 18 21 22 24 26 28 30 31 33 35 37

NOTES

1 .  W h e r e  t h e  r e n t  p a y a b l e  i s  n o t  a n  e x a c t  n u m b e r  o f  s h i l l i n g s  

t h e  r e n t  s h a l l  b e  t a k e n  t o  t h e  n e a r e s t  s h i l l i n g .

2 .  W h e r e  t h e  r e n t  i s  a n  e x a c t  n u m b e r  o f  p o u n d s  t h e  p e r m i t t e d



i n c r e a s e  s h a l l  "be c a l c u l a t e d  b y  m u l t i p l y i n g  t h e  a p p r o p r i a t e  

a m o u n t  i n  t h e  l a s t  c o l u m n  b y  t h e  n u m b e r  o f  p o u n d s .

3« W h e r e  t h e  r e n t  i s  m a d e  u p  o f  o n e  o r  m o r e  c o m p l e t e  p o u n d s  

a n d  a  n u m b e r  o f  s h i l l i n g s  t h e  p e r m i t t e d  i n c r e a s e  s h a l l  b e  

c a l c u l a t e d  b y  m u l t i p l y i n g  t h e  a p p r o p r i a t e  f i g u r e  i n  t h e  l a s t  

c o l u m n  b y  t h e  n u m b e r  o f  c o m p l e t e  p o u n d s  a n d  a d d i n g  t h e r e t o  

t h e  a p p r o p r i a t e  f i g u r e  i n  t h e  c o l u m n  r e p r e s e n t i n g  t h e  n u m b e r  

o f  s h i l l i n g s  r e m a i n i n g .

4* The p e r m i t t e d  i n c r e a s e  o f  r e n t  i s  o b t a i n e d  i n  e a c h  c a s e  

b y  d i v i d i n g  th e  o r i g i n a l  m o n th ly  r e n t  i n  s h i l l i n g s  b y  12 

an d  m u l t i p l y i n g  t h e  r e s u l t  b y  t h e  r a t e  i n c r e a s e .

SECOND SCHEDULE.

POSSESSION OR EJECTMENT WITHOUT PROOF OF ALTERNATIVE

ACCOMMODATION.

A c o u r t  s h a l l ,  f o r  t h e  p u r p o s e s  o f  s e c t i o n  1 3  o f  t h i s  

O r d i n a n c e ,  h a v e  p o w e r  t o  m a k e  o r  g i v e  a n  o r d e r  o r  e j e c t m e n t  

f o r  t h e  r e c o v e r y  o f  p o s s e s s i o n  o f  a n y  p r e m i s e s  t o  w h i c h  t h e  

O r d i n a n c e  a p p l i e s  o r  f o r  t h e  e j e c t m e n t  o f  a  t e n a n t  t h e r e f l o m  

w i t h o u t  p r o o f  o f  s u i t a b l e  a l t e r n a t i v e  a c c o m m o d a t i o n  ( v / h e r e  

t h e  c o u r t  c o n s i d e r s  i t  r e a s o n a b l e  s o  t o  d o )  i f  -  

( a )  t h e  r e n t  l a w f u l l y  d u e  b y  v i r t u e  o f  t h i s  O r d i n a n c e  i s  i n  

a r r e a r  f o r  o n e  m o n t h  a f t e r  i t  h a s  b e c o m e  d u e ;  o r



t h e  t e n a n t  h a s  b e e n  g u i l t y  o f  t h e  b r e a c h  o f  a n  e x p r e s s  

c o v e n a n t  o r  a g r e e m e n t  o f  t h e  t e n a n c y ;  o r  

t h e  t e n a n t  h a s  g i v e n  h o t i c e  t o  q u i t  i n  c o n s e q u e n c e  w h e r e  

o f  t h e  l a n d l o r d  h a s  c o n t r a c t e d  t o  s e l l  o r  l e t  t h e  p r e 

m i s e s  o r  h a s  t a k e n  s u c h  o t h e r  s t e p s  a s  a  r e s u l t  o f  w h i c h  

h e  w o u l d  b e  s e r i o u s l y  p r e j u d i c e d  i f  h e  c o u l d  n o t  o b t a i n  

p o s s e s s i o n ;  o r

t h e  p r e m i s e s  a r e  r e a s o n a b l y  r e q u i r e d  f o r  a n y  p u r p o s e  

w h i c h  i s  i n  t h e  p u b l i c  i n t e r e s t ;

t h e  t e n a n t  o r  a n y  p e r s o n  r e s i d i n g  o r  l o d g i n g  w i t h  h i m  

o r  b e i n g  h i s  s u b - t e n a n t  h a s  b e e n  g u i l t y  o f  c o n d u c t  w h i c h  

i s  a  n u i s a n c e  o r  a n n o y a n c e  t o  a d j o i n i n g  o c c u p i e r s ,  o r  

h a s  b e e n  u s e d  a s  a  b r o t h e r l ,  o r  h a s  b e e n  c o n v i c t e d  o f  

u s i n g  t h e  p r e m i s e s  o r  a l l o w i n g  t h e  p r e m i s e s  t o  b e  u s e d  

f o r  a n  i l l e g a l  p u r p o s e ,  o r  t h a t  t h e  c o n d i t i o n  o f  t h e  

p r e m i s e s  h a s  d e t e r i o r a t e d  o w i n g  t o  a c t s  o f  w a s t e  b y ,  o r  

t h e  n e g l e c t  o r  d e f a u l t  o f ,  t h e  t e n a n t  o r  a n y  s u c h  p e r 

s o n ,  a n d  w h e r e  s u c h  p e r s o n  i s  a  s u b - t e n a n t  o r  l o d g e r ,  

t h a t  t h e  t e n a n t  h a s  n o t  t a k e n  s u c h  s t e p s  a s  h e  o u g h t  

r e a s o n a b l y  t o  h a v e  t a k e n  f o r  t h e  r e m o v a l  o f  s u c h  s u b 

t e n a n t  o r  l o d g e r ;

t h e  p r e m i s e s  a r e  s o  o v e r c r o w d e d  a s  t o  b e  d a n g e r o u s  o r  

i n j u r i o u s  t o  t h e  h e a l t h  o f  t h e  i n m a t e s ,  a n d  t h e  c o u r t  

i s  s a t i s f i e d  t h a t  t h e  o v e r c r o w d i n g  c o u l d  h a v e  b e e n  

a b a t e d  b y  t h e  r e m o v a l  o f  a n y  l o d g e r  o r  s u b - t e n a n t  ( n o t



b e i n g  a  p a r e n t  o r  c h i l d  o f  t h e  t e n a n t )  whom i t  w o u l d ,  

h a v i n g  r e g a r d  t o  a l l  t h e  c i r c u m s t a n c e s  o f  t h e  c a s e ,  i n 

c l u d i n g  t h e  q u e s t i o n  w h e t h e r  o t h e r  a c c o m m o d a t i o n  i s  

a v a i l a b l e  f o r  h i m ,  h a v e  b e e n  r e a s o n a b l e  t o  r e m o v e ,  a n d  

t h a t  t h e  t e n a n t  h a s  n o t  t a k e n  s u c h  s t e p s  a s  h e  o u g h t  

r e a s o n a b l y  t o  h a v e  t a k e n  f o r  h i s  r e m o v a l ;

( g )  t h e  p r e m i s e s  a r e  t h e  s u b j e c t  o f  a n  a b a t e m e n t  o r  s i m i l a r  

n o t i c e  i s s u e d  b y  a  p u b l i c  a u t h o r i t y  a n d  c o m p l i a n c e  w i t h  

t h e  t e r m s  o f  s u c h  n o t i c e  i s  o n l y  p o s s i b l e  t h r o u g h  t h e  

e j e c t m e n t  o f  t h e  t e n a n t :  P r o v i d e d  h o w e v e r  t h a t  t h e  

c o u r t  m a y  i m p o s e  a  c o n d i t i o n  f o r  r e t u r n  o f  t h e  t e n a n t  

w h e n  c o m p l i a n c e  h a s  b e e n  m a d e  w i t h  t h e  t e r m s  o f  s u c h  

n o t i c e ;

( h )  t h e  p r e m i s e s  r e q u i r e  s u b s t a n t i a l  r e p a i r s  o n  a c c o u n t  o f  

w h i c h  i t  i s  n e c e s s a r y  f o r  t h e  t e n a n t  t o  v a c a t e  p o s s e s 

s i o n ;  P r o v i d e d  h o w e v e r  t h a t  t h e  c o u r t  m a y  i m p o s e  a  

c o n d i t i o n  o f  r e t u r n  o f  t h e  t e n a n t  w h e n  t h e  r e p a i r s  a r e  

c o m p l e t e d ;

( i )  t h e  p r e m i s e s  a r e  r e a s o n a b l y  r e q u i r e d  b y  t h e  l a n d l o r d  f o r  

o c c u p a t i o n  f o r  -

( i )  h i m s e l f ;  o r  

( i i )  a n y  s o n  o r  d a u g h t e r  o f  h i s  o v e r  e i g h t e e n  y e a r s  

o f  a g e ; o r  

( i i i )  h i s  f a t h e r  o r  m o t h e r :

P r o v i d e d  t h a t  a n  o r d e r  o f  j u d g m e n t  s h a l l  n o t  b e  m a d e



o r  g i v e n  o n  a n y  g r o u n d  s p e c i f i e d  i n  p a r a g r a p h  ( i )  o f  t h e  

f o r e g o i n g  p r o v i s i o n s  o f  t h i s  S c h e d u l e  i f  t h e  c o u r t  i s  s a t i s 

f i e d  t h a t  h a v i n g  r e g a r d  t o  a l l  t h e  c i r c u m s t a n c e s  o f  t h e  c a s e ,  

i n c l u d i n g  t h e  q u e s t i o n  w h e t h e r  o t h e r  a c c o m m o d a t i o n  i s  

a v a i l a b l e  f o r  t h e  l a n d l o r d  o r  t h e  t e n a n t ,  g r e a t e r  h a r d s h i p  

w o u l d  b e  c a u s e d  b y  g r a n t i n g  t h e  o r d e r  o r  j u d g m e n t  t h a n  b y  

r e f u s i n g  t o  g r a n t  i t . '



E .R .L .N .  N o .  1 2 8  o f  1 9 5 8 .  * d J

ORDER.

T h e  i n c r e a s e  o f  R e n t  ( R e s t r i c t i o n )  O r d i n a n c e  

( C h a p t e r  9 3 )

THE PORT HARCOURT MAXIMUM RENTS ORDER, 1 9 5 8  

( D a t e  o f  C o m m e n c e m e n t :  1 s t  A p r i l ,  1 9 5 8 )

I n  e x e r c i s e  o f  t h e  p o w e r s  c o n f e r r e d  u p o n  t h e  G o v e r n o r  

b y  S e c t i o n  5  o f  t h e  i n c r e a s e  o f  R e n t  ( R e s t r i c t i o n )  O r d i n a n c e ,  

w h i c h  p o w e r s  h a v e  b e e n  d e l e g a t e d  t o  t h e  M i n i s t e r  o f  T o w n  

P l a n n i n g ,  t h e  f o l l o w i n g  O r d e r  i s  h e r e b y  m a d e : -

1 .  ( l )  T h i s  o r d e r  m a y  b e  c i t e d  a s  t h e  P o r t  H a r c o u r t  Ma

x i m u m  R e n t s  O r d e r ,  1 9 5 8 ,  a n d  s h a l l  c o m e  i n t o  o p e r a t i o n  o n  t h e  

1 s t  d a y  o f  A p r i l ,  1 9 5 8 .

( 2 )  T h i s  O r d e r  s h a l l  a p p l y  t h r o u g h o u t  t h e  a r e a  o f  t h e  

a u t h o r i t y  o f  t h e  P o r t  H a r c o u r t  M u n i c i p a l i t y  a n d  t h e  a r e a  o u t 

s i d e  t h e  M u n i c i p a l i t y  k n o w n  a s  M i l e  Two D i o b u  w h i c h  i s  m o r e  

p a r t i c u l a r l y  d e s c r i b e d  i n  t h e  P i r s t  S c h e d u l e  o f  t h i s  O r d e r .

2 .  F o r  t h e  p u r p o s e s  o f  t h i s  o r d e r  " r e n t ” i n c l u d e s  a n y  

s u m  p a i d  a s  r e n t  o r  h i r e  f o r  t h e  u s e  o f  f u r n i t u r e  w h e n  a  r o o m  

i s  l e t  f u r n i s h e d  o r  w h e r e  a  r o o m  i s  l e t  a n d  t h e  f u r n i t u r e  

t h e r e i n  i s  h i r e d  b y  t h e  l a n d l o r d  t o  t h e  t e n a n t  a n d  a l s o  a n y  

s u m  p a i d  i n  r e s p e c t  o f  c o n s e r v a n c y  c h a r g e s  a n d  g e n e r a l  r a t e

b u t  s h a l l  n o t  i n c l u d e  a n y  s u m  p a i d  i n  r e s p e c t  o f  e l e c t r i c  l i g h t < 

3# ( l )  T h e  m a x im u m  r e n t  p e r  m o n t h  t h a t  m a y  b e  c h a r g e d  b y



a  l a n d l o r d  f o r  o n e  l i v i n g  r o o m  o f  a n  a r e a  m e a s u r i n g  o n e  h u n 

d r e d  a n d  t w n e t y  f e e t  s q u a r e  o r  l e s s  i n  a  h o u s e  d e s c r i b e d  i n  

t h e  S e c o n  S c h e d u l e  w h i c h  i s  r e n t e d  a s  a  l i v i n g  r o o m  s h a l l  b e ,  

i n  t h e  c a s e  o f  h o u s e s  i n  t h e  a r e a  o f  t h e  a u t h o r i t y  o f  t h e  

P o r t  H a r c o u r t  M u n i c i p a l i t y ,  t h e  a m o u n t  s h o w n  i n  C o l u m n  ( k)  

o f  t h e  S e c o n d  S c h e d u l e ,  a n d  i n  t h e  c a s e  o f  h o u s e s  i n  D i o b u  

M i l e  T w o ,  t h e  a m o u n t  s h o w n  i n  C o l u m n  ( 5 ) o f  t h e  S e c o n d  S c h e 

d u l e  • - '

( 2 )  T h e  m a x i m u m  r e n t  p e r  m o n t h  t h a t  m a y  b e  c h a r g e d  b y  

a  l a n d l o r d  f o r  o n e  l i v i n g  r o o m  m e a s u r i n g  m o r e  t h a n  o n e  h u n 

d r e d  a n d  t w e n t y  s q u a r e  f e e t  i n  a  h o u s e  d e s c r i b e d  i n  t h e  S e 

c o n  S c h e d u l e  w h i c h  i s  r e n t e d  a s  a  l i v i n g  r o o m  s h a l l  b e  a n  

a m o u n t  c a l c u l a t e d ,  i n  t h e  c a s e  o f  h o u s e s  i n  t h e  a r e a  o f  

t h e  a u t h o r i t y  o f  t h e  F o r t  H a r c o u r t  M u n i c i p a l i t y  a t  t h e  r a t e  

o f  t h e  a m o u n t  s h o w n  i n  c o l u m n  ( k ) o f  t h e  S e c o n  S c h e d u l e ,  a n d  

i n  t h e  c a s e  o f  h o u s e s  i n  D i o b u  M i l e  Two a t  t h e  r a t e  o f  t h e  

a m o u n t  s h o w n  i n  C o l u m n  ( 5 ) o f  t h e  S e c o n d  S c h e d u l e ,  p e r  o n e  

h u n d r e d  a n d  t w m n t y  s q u a r e  f e e t  f o r  e a c h  s q u a r e  f o o t  o f  s u c h  

r o o m #

T h e  P o r t  H a r c o u r t  ( M a x i m u m  R e n t s )  O r d e r ,  1 9 5 2 ,  i s  

h e r e b y  r e v o k e d .

F I R S T  SCHEDULE.

S t a r t i n g  a t  a  c o n c r e t e  p i l l a r  m a r k e d  P . B . X .  1 5 3 5  o n  

t h e  l e f t  b a n k  o f  I l l e c h i  C r e e k ;  t h e n c e  u p s t r e a m  i n  a  g e n e r a l



n o r t h - w e s t e r l y  d i r e c t i o n  f o r  a d i s t a n c e  o f  about 1+350 

f e e t  t o  a c o n c r e t e  p i l l a r  marked P .B .X .  8 2 5 3 ;  thence  

c o n t in u in g  i n  a g e n e r a l  n o r t h e r l y  d i r e c t i o n  t o  c o n c r e t e  

p i l l a r s  marked P .B .X .  1 5 7 6 ,  P .B .X .  1 5 7 7 ,  P .B .X .  1 5 7 8 ,

P .B .X .  1 5 7 9 ,  P .B .X .  1 5 8 0 ,  P .B .X .  1 5 8 1 ,  P .B .X .  1 5 8 2 ,  P .B .X .  

1 5 8 3 ,  P .B .X .  1581+ .

T h e n c e  i n  a  g e n e r a l  e a s t e r l y  d i r e c t i o n  t o  a  c o n c r e t e  

p i l l a r  m a r k e d  P .B .X .  1 5 7 5 ;  t h e n c e  a l o n g  a  p a t h  i n  a  g e 

n e r a l  s o u t h e r l y  d i r e c t i o n  t o  a  c o n c r e t e  p i l l a r  m a r k e d  

N . L . D .  6 ,  t h e n c e  f r o m  N . L . D .  6  i n  a  g e n e r a l  S o u t h  W e s t e r l y  

d i r e c t i o n  a l o n g  c o n c r e t e  p i l l a r s  P .B .X .  151+1+, P .B .X .  11+80, 

N . L . D .  5  t o  N . L . D .  U ,  t h e n c e  f r o m  N . L . D . U  i n  a  g e n e r a l  

S o u t h - E a s t e r l y  D i r e c t i o n  t h r o u g h  c o n c r e t e  p i l l a r s  P .B .X .  

11+73, N . L . D .  3 ,  P .B .X .  1 5 2 2 ,  P .B .X .  1 5 1 9  t o  N . L . D .  2 ;  t h e n c e  

f r o m  N . L . D .  2 i n  a  g e n e r a l  S o u t h - W e s t e r l y  d i r e c t i o n  t h r o u g h  

c o n c r e t e  p i l l a r s  N . L . D .  1 ,  P .B .X .  151+2, P .B .X .  1 5 U 3 ,

P .B .X .  1531+ , P .B .X .  1 5 1 8  t o  P .B .X .  1 5 3 5 ,  t h e  s t a r t i n g  

p o i n t .
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