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A b stra c t

This paper c o n cen tra te s  on problems of ex cessiv e  ex p en d itu res  in  
m arriage cerem onies, c h ild  m arriag e , polygamy and d iv o rc e . To d a te , 
th e se  a re a s  a re  governed by th e  t r a d i t io n a l  tfanafi law  which, on the  

whole, has remained in  i t s  m edieval form in  A fghan istan , The 
e x is te n t  s ta tu to r y  l e g i s l a t i o n  which has been added to  th e  ljan afi 
Law, has in tro d u ced  no s u b s ta n t ia l  change to  th e  ^Tanafi t r a d i t i o n a l  

d o c tr in e s .  Modern reform s o f th e  S h ari* a  as in tro d u ced  i n  the  Middle 

E ast have challenged  the  v a l i d i t y  of the  t r a d i t io n a l  in te r p r e ta t io n s  
o f th e  S h a r i1 a p r in c ip le s .  The t r a d i t io n a l  law s o f c h ild  m arriage , 
polygamy and d ivo rce  have been su b je c t to  r a d ic a l  change i n  re c e n t 
times* A fghanistan  a lso  underwent a  b r i e f  experience  o f s im ila r  reform s 
under th e  Nizamriama l e g i s l a t i o n  o f the  1920*3, These were, however, shortr- 
l iv e d ,  and a r e b e l l io n  by th e  t r a d i t i o n a l i s t s  i n  1929 le d  to  a  r e v e r s a l  
of th e se  re fo rm s. The Nizamnamas c o n s t i tu te  the f i r s t  m odern ist reform s 
and a re  th e re fo re  a  good s t a r t in g  p o in t i n  the  s tu d y  of m atrim onial 
problems*

The e x is te n t  evidence in  many Muslim c o u n tr ie s  in c lu d in g  
A fghanistan  p o in ts  to  th e  c o n tin u a tio n  of a  m odernized S h a r i’ a i n  th e  
a re a  of fa m ily  law . M odern ization  of th e  S haiu’ a n e c e s s i ta te s  a  process 
whereby p ro p o sa ls  f o r  i t s  reform  must seek j u r i s t i c  j u s t i f i c a t i o n s  from 
w ith in  th e  S har^’a , Needless to  say th a t  law  reform  e s p e c ia l ly  i n  th e  
a re a  of fam ily  law  must r e f l e c t  the  s o c ia l  needs. An in q u iry  in to  the  

j u r i s t i c  and s o c ia l  bases of th e  m atrim onial problems i s  th e re fo re  
th e  main concern of th i s  p ap er. The f a c t  th a t  c h ild  m arriag e , polygamy 

and d iv o rce  a re  e a s i ly  a t ta in a b le  w ithou t in v o lv in g  le g a l  d e te r r e n ts  

to  guard a g a in s t  t h e i r  abuse, c o n s t i tu te s  a  m ajor problem i n  th e se  a re a s . 
This pap er u n d e rlin e s  th e se  problem s and aims a t  p ro v id in g  so lu tio n s  i n  
term s of fu tu r e  refo rm s.

Experience has proved th a t  as a  r e s u l t  o f th e  in tra n s ig e n c e  of th e  

t r a d i t i o n a l i s t  r e l ig io u s  a t t i t u d e s ,  and o f th e  p rev a len ce  of 
p a t r ia r c h a l  t r i b a l  p r a c t ic e s ,  s ta tu to r y  l e g i s l a t i o n  on m atrim onial 

problem s o f te n  f a i l e d  to  take  e f f e c t  in  p r a c t ic a l  te rm s. I t  i s  
th e re fo re  im p o rtan t to  be p ragm atic  i n  one’ s approach to  f in d in g  
s o lu tio n s  to  th e se  problems* .
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In tro d u c tio n

The s u b je c t o f m atrim onial problem s i s  o f e s p e c ia l  i n t e r e s t  
as t h i s  f i e l d  has re ce iv ed  so l i t t l e  a t t e n t io n  by w r i te r s  i n  the  
past*  In fo rm ation  on th i s  s u b je c t i s  sca rce  i n  th e  n a tio n a l languages 
of A fghan istan  and alm ost n o n -e x is te n t i n  E n g lish . A ty p ic a l  f e a tu re  
o f th e  e x is te n t  l i t e r a t u r e  in  the  n a tio n a l languages (Pushto and D ari) 
i s  t h a t  i t  i s  la r g e ly  a r e - i t e r a t i o n  o r  m erely t r a n s la t e s  the  c l a s s i c a l  
H anafi law and, on the  w hole, ig n o re s  th e  problem s a r i s in g  from th e  
t r a d i t i o n a l  in te r p r e ta t io n s  o f th e  H anafi law  o f m arriage and d iv o rc e .
The u n c r i t i c a l  approach adopted i n  p rev io u s  s tu d ie s  o f m atrim onial su b je c ts  
re in fo rc e d  the  co n se rv a tiv e  ou tlo o k  o f th e  r e l ig io u s  e n th u s ia s ts ,  
and in  tu rn  c o n tr ib u te d , to  some e x te n t ,  to  th e  con tinued  e x is te n c e  
of th e  problems concerned*

Fam ily law  i s  an im p o rtan t a re a  o f S h a r i1a law , as t h i s  i s  th e  
main a re a  where S h a r i’ a  has been e x te n s iv e ly  reform ed by many Muslim 
c o u n tr ie s ,  S h a r i1 a  i s  o f te n  considered  to  be im m utable. Modern 
reform s o f the  S h a r i ’ a  fam ily  law  have challenged  th e  v a l i d i t y  o f th e  

concept o f im m u tab ility  o f th e  S h a r i’ a .  How the  S h a r i’ a  has been 
opened to  th e  in f lu e n c e  o f s o c ia l  change, and how th e  two concepts o f  
c o n tin u ity  and change have been merged to g e th e r  w ith in  th e  boundaries 

o f th e  S h a r i’ a , has a t t r a c t e d  a  g re a t d ea l o f a t t e n t io n  from contem porary 
sch o la rs*  The weakening o f th e  te n ac io u s  concept o f im m u tab ility  
may be regarded  as th e  beg inn ing  o f a  new e ra , a f t e r  some thousand 

y ea rs  o f s ta g n a tio n  in  th e  h is to r y  o f S h a r i’ a  law . W ithin  t h i s  developm ent 
may l i e  th e  seeds o f reform  o f o th e r  a re a s  o f the  S h a r i ’ a .

L e g is la t iv e  re fo rm s, in  modern tim e s , a ttem pted  to  amalgamate th e  two 

p h ilo so p h ic a l stream s o f m odernist l e g i s l a t i o n  and th e  c l a s s i c a l  d o c tr in e  of 
ju risp ru d e n c e  i n  S h a r i’ a .  I t  i s  t h i s  p ro cess  o f amalgam ation th a t  

d is t in g u is h e s  l e g i s l a t i v e  reform s o f  th e  S h a ri’ a  from p u re ly  s e c u r l a r i s t  
l e g i s l a t i o n .  This p ro cess  o f amalgamation o f te n  im poses fundam ental 

l im i ta t io n s  on the freedom  of the  l e g i s l a t u r e .  F o r acco rd in g  to  th e  

c l a s s i c a l  d o c tr in e  o f ju risp ru d e n c e  in  S h a r i’ a , law  i s  th e  command o f God, 
i t  i s  imposed from  above and p o s tu la te s  the e te r n a l ly  v a l id  s tan d a rd s  to  

which th e  s t r u c tu r e  of s t a t e  and s o c ie ty  must conform. In  th e  m odern ist 
approach, law  i s  shaped by the  needs o f so c ie ty ;  i t  must respond to  
s o c ia l  problems* Yet ”th e  needs and a s p i r a t io n  o f s o c ie ty  can
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n o t b e , i n  Is lam , th e  e x c lu s iv e  d e te rm in an tso f th e  law; th e y  can
le g i t im a te ly  o p e ra te  on ly  w ith in  th e  bounds of the  norms and
p r in c ip le s  ir re v o c a b ly  e s ta b lis h e d  by th e  d iv in e  command* And i t  
i s  p r e c is e ly  th e  d e te rm in a tio n  of th e se  l im i t s  which i s  th e  u n fin ish e d  

ta sk  o f le g a l  modernism” (1)

When law i s  th e  command of God, i t  i s  n e c e s s a r i ly  a t  tho  core o f  
r e l ig io n ;  law  and r e l ig io n  a re  in h e re n tly  in te r tw in e d . This in e v ita b ly

makes th e  ta s k  o f  th e  r e fo rm is t  an  e s s e n t i a l ly  p e r ilo u s  one, f o r  he
i s  aware o f  th e  n e c e s s i ty  to  avoid o ffen d in g  r e l ig io u s  sen tim en ts  of 

th e  s o c ie ty  a t  l a r g e .  R elig io u s  conservatism  and s o c ia l  t r a d i t io n a l is m  

in  t h i s  way p re se n t fo rm idab le  b a r r ie r s  to  th e  ta s k  o f th e  modern 
re fo rm er. An example o f th e  c o n f l ic t in g  fo rc e s  o f modernism and 
t r a d i t io n a l is m , can be found in  th e  Afghan experience  o f modern reform  

d u rin g  th e  1920’ s when o p p o s itio n  o f th e  t r i b a l  and r e l ig io u s  tra d itio n a l-*  
i s t s  went so f a r  as to  fo rc e  King Amanullah, a  prom inent r e fo rm is t  o f  
h is  tim e , to  ab d ica te  from th e  throne* As p a r t  o f  th e  w ider programme
o f m odern ization  i n i t i a t e d  by Amanullah (1919-1929)# c e r ta in  r a d ic a l

reform s o f th e  m arriage law were prom ulgated under th e  lEzaoricna l e g i s l a t i o n .  
These reform s in c lu d ed  th e  a b o l i t io n  o f c h ild  m arriag e , th e  im p o s itio n  o f 
s t r i c t  l im i t a t i o n  on polygamy, th e  a b o l i t io n  o f  p a t r ia r c h a l  p r a c t ic e s  
o f  en fo rced  m arriage w ith o u t the  consen t o f a d u l t  p a r t i e s  e t c .  The 

Nizamnama reform s were p a r a l l e l  in  tim e and s im ila r  in  c o n ten t to  the 
Tanzimat reform s in  Turkey which had a lso  begun to  s t im u la te  m odern ist
a c t i v i t i e s  in  Egypt. Most o f  th e  e a r ly  reform s o f  fam ily  law  in
Egypt, f o r  example, took  p la ce  du rin g  th e  1920*s, (2)
The Afghan experience  in  reform  was u n fo r tu n a te ly  s h o r t - l iv e d ;  as a  

r e s u l t  o f th e  t r a d i t i o n a l i s t  r e b e l l io n  in  1929, A fghan istan  fa c ed  a  

se r io u s  p o l i t i c a l  c r i s i s  which ended in  a  t o t a l  d is c o n t in u a tio n  o f  

many o f  th e  reform s in c lu d in g  th o se  embodied i n  th e  Nizamnamas,

1 , See N*J*Coulson, Is la m ic  Surveys. Edinburgh U n iv e rs ity  P re s s , 1964: 6.
2 . There a r e ,  o f co u rse , d if f e re n c e s  in  th e  a c tu a l  m easures taken : 
w hile Egypt, f o r  example adopted th e  M alik i law o f  j u d i c i a l  d iv o rc e , 
th e  Nizamnlmas con ta ined  no reform  in  the  a re a  o f  d iv o rc e . The 
E gyptian  l e g i s l a t i o n  (1920, 1929) on th e  o th e r  hand co n ta in ed  no p a r a l l e l  
reform  on polygamy as were in tro d u ced  under th e  Afghan Nizamnamas.



3

Thus, w h ile  re fo rm is t  a c t i v i t i e s  continued  to  tak e  shape elsew here 
in  th e  Middle E a s t, A fghan istan  re v e r te d  to  th e  t r a d i t i o n a l  {Janafi 
law . The f e a r ,  r e a l  o r  im aginary, o f provoking s im ila r  r e a c t io n  
among th e  t r i b a l  and re l ig io u s  t r a d i t i o n a l i s t s ,  thw arted  

re fo rm is t  zea l f o r  some tim e to  come# A fg h a n is tan 's  experience  o f 
reform  d u rin g  th e  19 2 0 's  p rov ides an in te r e s t in g  case h i s to r y  o f the 

hazards invo lved  in  in tro d u c in g  e x ten s iv e  reform s which were inadequately- 
c a r r ie d  o u t by the  ad m in is tra tio n #  For th e  p ro p r ie ty  o f most o f th e  

reform  m easures can h a rd ly  be d isp u te d ; th e  main weakness emanated 
from th e  f a c t  th a t  Amanullah was ahead o f  h is  tim e, and th a t  h is  
sense o f re a lism  h a rd ly  matched h is  z ea l f o r  reform# This p e rio d  o f 
reform  has s tim u la te d  a  g re a t d e a l o f s c h o la r ly  i n t e r e s t  among w r i te r s  
o f v a rio u s  d is c ip lin e s #  To d a te ,  much o f t h i s  i n t e r e s t  has been shown 
by fo re ig n  w r i te r s  o f modern h is to r y  on A fghanistan ; le g a l  re se a rc h  
and m a te r ia ls  concerning t h i s  p e rio d  a re  ex trem ely  scarce#  P a r t  o f the 
ex p lan a tio n  f o r  th i s  gap in  th e  w r it in g  o f h i s to r i c  and le g a l  work by 
Afghans, i s  th a t  subsequent regim es suppressed  any i n t e r e s t  shown in  
the  re fo rm is t  a c t i v i t i e s  which took  p lace  under Amanullah#

The re fo rm is t  ex p erien ce  o f th e  1 9 2 0 's ,  o r  r a th e r  th e  f a i l u r e  of 
th i s  ex p erien ce , has fu n c tio n ed  as a  shaping  fo rc e  re g a rd in g  th e  pace 

and p a t te r n  o f r e f o r e s t  a c t i v i t i e s  i n  th e  fo llow ing , years# The
trium ph o f the  t r a d i t i o n a l i s t s  he ld  A fghan istan  back and curbed the  
in tro d u c tio n  o f  s o c io - le g a l  re fo rm s. T r ib a l and r e l ig io u s  t r a d i t io n a l is m  
a re  th e re fo re  regarded  as  f a c to r s  which a re  c lo se ly  r e la te d  to  th e  p ro sp e c ts  
f o r  reform  in  A fg h an is tan . An i l l u s t r a t i o n  o f developm ents in  th ese  

two a re a s  i . e .  t r ib a l i s m , and r e l ig io u s  t r a d i t io n a l is m , can be found in  

the  concluding c h a p te r , b u t th e  e x is te n c e  o f th e se  fo rc e s  i s  k ep t in  mind 
throughout th i s  th e s is*

Subsequent l e g i s l a t i o n  on fam ily  law h a s , p a r t ly  as a  r e s u l t  o f 

th e se  p re s su re s , avoided in tro d u c in g  any s u b s ta n t ia l  reform  in  the  
t r a d i t i o n a l  H anafi law o f m arriage and d ivorce#  L e g is la t io n  in  th e se  

a re as  has la r g e ly  concerned i t s e l f  w ith  m a tte rs  o f f o r m a l i t ie s  undergone 
in  m arriage and d iv o rc e , such as r e g i s t r a t i o n  fo r m a l i t ie s  and c e r ta in  

p o p u la r p ra c t ic e s  in c u r r in g  ex cessiv e  ex p en d itu re  in  m arriage cerem onies, 
le av in g  th e  s u b s ta n tiv e  H anafi law b a s ic a l ly  unchanged# Thus the  

su b je c ts  o f c h ild  m arriag e , polygamy, and d iv o rc e , which re p re se n te d  the



main p ro b lem atic  a re a s  o f  fam ily  law have e i t h e r  re ce iv ed  no l e g i s l a t i v e  
reform  o r  w hatever l e g i s l a t i o n  th a t  has been enacted  in  th e se  a re a s  has 

l e f t  the  t r a d i t i o n a l  JJanafi law b a s ic a l ly  unchanged# A c h a r a c te r i s t i c  
f e a tu re  o f l e g i s l a t i o n  on fam ily  law i s  th a t  i t  i s  supplem ental to  the  

c l a s s i c a l  $ a n a f i law# P a rliam en ta ry  l e g i s l a t i o n  to  d a te  has made no 
a ttem p t to  e i t h e r  reform , c o n so lid a te  o r  c o d ify  th e  fa m ily  law . Some 

o f th e  p a rliam en ta ry  A cts th a t  w i l l  be d iscu ssed  in  due course are  very  
l im ite d  in  scope. I t  w i l l  th e re fo re  be no ted  th a t  l e g i s l a t i o n  on fam ily  
law has n o t on ly  re f ra in e d  from law refo rm , b u t i t  has a ls o  p a id  ■ 

l i t t l e  a t te n t io n  to  th e  p u re ly  a d m in is tra tiv e  fu n c tio n  o f l e g i s l a t i o n  
in  modern tim es , th a t  i s  to  say the  enactm ent o f uniform  s ta tu to r y  te x ts  
to  p rov ide  an a u th o r i ta t iv e  source f o r  p ra c t ic e  in  th e  courts#  Even in  
th o se  a re a s  which were covered by l e g i s l a t i o n ,  the  l a t t e r  has n o t, so f a r  
been su c c e ss fu l in  ta c k l in g  the  problems in v o lv ed . The problems of 

r e g i s t r a t i o n  o f m arriage and d iv o rce  and th e  adverse  p o p u la r p ra c t ic e s  

o f  ex cessiv e  ex p en d itu re  in  m arriage cerem onies, have f o r  example 
con tinued  to  rem ain u n reso lv ed . This low r a te  o f l e g i s l a t i v e  success 

can be a t t r i tb u e d  to  v a r io u s  socio-econom ic f a c to r s ,  b u t a lso  to  th e  
absence o f comprehensive and in n o v a tiv e  l e g i s l a t i o n .  Even the 
r e c e n t  M arriage Law o f  1971, when prom ulgated , a f t e r  fo u r  y ears  o f de lay  
in  P a rliam en t, was a lm ost im m ediately c r i t i c i s e d  as be in g  no t q u ite  
so  forthcom ing as to  o f f e r  s o lu tio n s  to  the  lo n g -s ta n d in g  problem s. 
D e ta i ls  o f th e  in d iv id u a l problems w i l l  be d iscu ssed  in  th e  fo llo w in g  
c h a p te rs , n o t on ly  in  le g a l  te rm s, b u t ta k in g  in to  account a ls o  c e r ta in  
r e la te d  socio-econom ic f a c to r s  which f o s t e r  th e se  problem s.

I t  i s  im p o rtan t to  b e a r  in  mind th a t  the  r e b e l l io n  if t 1929 o f th e  
t r a d i t i o n a l i s t s  a g a in s t  th e  regime was n o t an unprovoked one. I t  would 

a lso  be a m istake to  exclude the  ro le  p layed  by o th e r  f a c to r s  in  the  
c a u sa tio n  o f th e  s a id  r e b e l l io n .  The e x is t in g  in fo rm atio n  on th i s  
s u b je c t has amply shown th a t  in  an a ttem p t to  id e n t i f y  th e  causes of 

th e  r e b e l l io n ,  allow ance has to  be made fb r o th e r  f a c to r s  such as  s e r io u s  

d if f e r e n c e s  o f o p in io n , and d iv id ed  lo y a l ty  in  th e  h ig h e r  echelons o f  

th e  Government, m i l i t a r y  weakness, sho rt-tem peredness o f King Amanullah, 
th e  in tro d u c tio n  o f some p ro v o ca tiv e  changes (1) and so f o r th ,  a  f u l l

1 . Such as th e  o f f i c i a l  changing o f h o lid a y  from F rid ay  to  Thursday, 
and th e  imposed w earing o f W estern d re ss  in  The s t r e e t s  o f  Kabul.
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d isc u ss io n  o f which f a l l s  beyond th e  scope o f  th i s  s tu d y . I t  i s  an 
open q u e s tio n  w hether, i f  th e  r a d ic a l  reform s o f  th e  1920* s had been 
adm in is te red  w ith  g re a te r  c au tio n  and th rough  tech n iq u es  of p e rsu as io n  

r a th e r  th an  open c o n fro n ta tio n  w ith  th e  t r a d i t i o n a l i s t s ,  th e  l a t t e r s ’ 
r e b e l l io n  might have been p rev en ted . The prolonged suspense o f reform  
was n o t th& o n ly  le s so n  to  be le a rn e d  from King Amanullah.

The answer s u re ly  d id  n o t l i e  in  the  c a n c e lla t io n  and d is c o n t in u a tio n  of 
law  reform . I t  was r a th e r  to  be sought in  r e - o r ie n ta t io n  o f te ch n iq u es , 
and in  draw ing p o s i t iv e  conclusions from th e  experience  o f th e  1920* s .

In  1964., A fghan istan  prom ulgated a  new C o n s ti tu tio n  (the  th i r d
in  t h i s  cen tu ry ) which d e s p ite  i t s  in ad eq u ac ies  was on th e  w hole,
in s p ire d  by th e  id e a l s  o f p ro g re s s , democracy and e q u a l i ty .  An
im p o rtan t fe a tu re  o f th i s  C o n s ti tu tio n  was i t s  re o rg a n iz a tio n  o f th e
ju d ic ia r y  and i t s  emphasis on th e  independence o f judges* U n if ic a tio n
o f the  laws and ju d i c i a l  p ra c t ic e  was proclaim ed to  be among th e
c a rd in a l aims o f th e  c o n s t i tu t io n a l  reform* As a r e s u l t  a  u n if ie d
system  o f n a tio n a l c o u rts  rep laced  th e  e a r l i e r  d iv is io n s  between
a d m in is tra tiv e  and S h a r i’ a  c o u r ts .  A m ajor d e p a rtu re  from the p o s i t io n

#
h e ld  under th e  p rev io u s  C o n s ti tu tio n  o f 1931 was made in  th e  d e f in i t io n  
o f  th e  law as a  r e s o lu t io n  o f bo th  Houses which i s  au th o riz ed  by th e  
so v e re ig n . The C o n s ti tu tio n  o f 19&4 a lso  gave p r i o r i t y  to  s ta tu to r y  
law o v er th e  H anafi f ia h s  and th e  l e g i s l a tu r e  was o b lig a te d  to  l e g i s l a t e  
f o r  the  v i t a l  a f f a i r s  o f th e  co u n try . Throughout th e  ex ten s iv e  
p u b l ic i ty  th a t  preceded and fo llow ed th e  p rom ulgation  o f t h i s  
C o n s ti tu tio n , one message was g re a t ly  em phasised, namely tahaw ul 

(change). The changes th a t  have been achived  d u ring  the  n in e  years  

o f  th e  l i f e - s p a n  o f th i s  C o n s ti tu tio n , were b ro ad ly  speaking  v e ry  

l i t t l e  in  comparison to  th e  pronounced aims and o f f i c i a l  pronouncements 

th a t  accompanied t h i s  C o n s ti tu tio n . No u n ifo rm ity  o f th e  laws has 
been ach iev ed , in  f a c t ,  i f  i t  may be s a id ,  excep t f o r  a  few s t a t u t e s ,  
l i t t l e  l e g i s l a t i o n  has been e f fe c te d . The M arriage Law o f 1971 
f o r  example has shown no a ttem p t in  the  p u r s u i t  o f the  pronounced 

id e a l s  o f e q u a l i ty  and s o c ia l  p ro g re s s . D is s a t is f a c t io n  w ith  the 
experience  under t h i s  C o n s ti tu tio n  f i n a l l y  le d  to  a  coup d ^ ta t  
and th e  overthrow  o f th e  regime in  1973* The new regime which 

e s ta b l i s hed a  Repub l i c ,  re p la c in g  the  monarchy, gave i t s  main reasons

*The C o n s ti tu tio n  o f 1931, on the  w hole, m ain ta ined  the  supremacy o f 
th e  H anafi f i o h -
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f o r  th e  coup as be ing  th e  f a i l u r e  o f democracy and p ro g re s s . What 
th e  r e s u l t s  o f t h i s  change may be re g a rd in g  p ro g ress  and refo rm , i t  
i s  s t i l l  too  e a r ly  to  say . But comparing t h i s  even t w ith  th e  overthrow  

o f  King Amanullah in  1929, i t  i s  notew orthy th a t  w hile  th e  regime in  

1930 condemned Amanullah f o r  ra d ic a lism  and h a s ty  refo rm s, in  1973, 
the  case was p re c is e ly  th e  reversed  I t  i s  th e re fo re  im p o rtan t to  no te  
th a t  t h i s  and s im ila r  experiences d u rin g  th e  p re se n t c en tu ry , and the  

r e la t iv e  freedom  o f p re ss  achieved d u rin g  th e  1960* s ,  have on the  whole 

r a is e d  th e  le v e l  o f e x p e c ta tio n  and demand f o r  s o c io - le g a l  change. 
B eginning w ith  th e  Nizimnama refo rm s, t h i s  i s  th e  fo u r th  a ttem p t a t  reform  

t h a t  A fghan istan  has experienced  d u rin g  th i s  c en tu ry , a l l  o f which 
p rocla im ed , in  v a ry in g  d eg rees , one and th e  same message o f p rog ress  

and change. (1) An o v e ra l l  im pression  gained i s  th a t  a lthough  l i t t l e  
h as , to  d a te ,  been achieved  in  th e  form o f  co n cre te  m easures in  the 
a re a  o f Shailfe. fam ily  law reform , th e  demand i s  ap p aren t; and a re fo rm is t 
a t t i tu d e  o f  mind seems to  be develop ing  which i s  l i k e ly  to  p la y  a  more 
a c tiv e  ro le  in  u s in g  l e g i s l a t i o n  to  r e f l e c t  and o rg a n ise  th e  p rocess 

o f s o c ia l  change.
I l l u s t r a t i o n  o f th e  v a rio u s  a sp e c ts  o f th e  m atrim onial problems in  

each c h a p te r  i s  fo llow ed  by th e  re le v a n t modern reform s o f th e  S h a ri1a  
e f fe c te d  e lsew here , m ainly  in  the Middle E a s t .  C o n s is te n t w ith  th e  
p rocess o f amalgam ation e a r l i e r  r e fe r re d  to ,  p ro p o sa ls  f o r  p o ss ib le  

law reform  w i l l  be subm itted ; th e se  p ro p o sa ls  a r e ‘a r r iv e d  in  th e  l i g h t  
o f th e  s o c ia l  n e c e s s i ty  f o r  reform  w ith in  th e  co n fin es  o f th e  j u r i s t i c  
p r in c ip le s  in v o lv ed . The le v e l  o f s o c ia l  a c c e p ta b i l i ty ,  and j u r i s t i c  

l im i t a t i o n s ,  in e v i ta b ly  impose r e s t r i c t i o n s  on the  p ro p o sa ls  f o r  change. 
Some o f th e  problems which a re  en coun tered , m ainly as a  r e s u l t  o f  the  

p o p u la r p ra c t ic e s  such as those  in c u r r in g  ex cessiv e  ex p en d itu re  in  

m arriage cerem onies, do n o t n e c e s s a r i ly  in v o lv e  j u r i s t i c  reform  of th e  
S h a ri* a ; y e t  th e  co n fin es  o f s o c ia l  a c c e p ta b i l i ty  have to  be taken  
in to  c o n s id e ra tio n . In  th i s  co n tex t i t  should be noted  th a t  none o f 

th e  Afghan C o n s ti tu tio n s  in  t h i s  c en tu ry , n o r in  f a c t  any s ta tu to r y  

law , has acknowledged t r i b a l  customs as  a  source o f  le g a l  p r a c t ic e  in  

th e  c o u r ts .  The c o u r ts ,  under th e  S h a rP a  law , as  w e ll as th e  s t a t u t e s ,  
a re  a u th o r iz e d , on the  o th e r  hand, to  re c o n c ile  th e  p a r t i e s  in  a c i v i l

1 . These fo u r  were namely, the  1920 's  re fo rm s; the  s o -c a l le d  ' l i b e r a l  
parliam ent*  (1949-1952); the  C o n s ti tu tio n  o f 1964; and th e  announcement 
o f th e  Republic in  m id-1973. See more e . g . ,  in  Akhramovitch, An o u tlin e  
H is to ry  o f A fghan istan  Since W.W. I I ,  1966; see a lso  V* G regorian,. The 
Emergence o f Modern A fghan istan , S tan fo rd  U n iv e rs ity  P ress  1969#
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d isp u te*  In  e f f e c t in g  r e c o n c i l i a t io n ,  th e  c o u rt may invoke such 
accep tab le  p o p u la r customs as i t  co n sid e rs  a p p ro p r ia te .

N otw ithstanding  th e  l im i ta t io n s  imposed by th e  n a tu re  of th e  

S h a r i’a  ju risp ru d e n c e  in  re s p e c t o f i t s  be in g  a  d iv in e  law , one 
d i s t i n c t  im pression  gained from th e  s tu d y  o f th e  modern reform s o f th e  

S h a r i1a i s  th a t  th e  in t e r p r e ta t io n  o f th e  S h a r i1a p r in c ip le s  can be 
e i t h e r  c o n sid e rab ly  l i b e r a l ,  o r r e s t r i c t i v e ,  dependant on th e  a t t i tu d e  
o f mind and th e  acknowledgement o f  th e  need f o r  le g a l  reform . Once 

th i s  a t t i t u d e  of mind i s  a r r iv e d  a t ,  th e  p l u r a l i t y  o f j u r i s t i c  schools 

in  th e  S h ari* a  and th e  wide v a r ia t io n  o f o p in io n s  th e r e in ,  a s  w e ll a s  
th e  a v a i l a b i l i t y  o f c e r ta in  ju r i s p r u d e n t ia l  d o c tr in e s  o f  law  en ab ling  
le g a l  change, p rov ide  on th e  whole f o r  co n sid e rab le  choice and 
f l e x i b i l i t y  w ith in  o r  o u ts id e  th e  p rov ince  o f the  e s ta b lis h e d  law .
Most im p o rtan t o f  th e se  d o c tr in e s  wtiich have been e x te n s iv e ly  r e l ie d  
upon in  th e  m odern ist l e g i s l a t i o n  o f th e  S h a r i1a  a re  namely the  
d o c tr in e  o f s iv a s a  (p o l ic y ) ; ta k h a w u r  ( s e le c t io n ) ;  and i i te h S d .
The e x is t e n t  l i t e r a t u r e  in  the  a re a  has amply accounted f o r  a l l  o f 
th e se  d o c tr in e s ,  as w e ll as the  v a r ia t io n  o f op in ions in  S hari*a  
sc h o o ls . (1) A b r i e f  i l l u s t r a t i o n  o f the  s a id  d o c tr in e s  w i l l  th e re ­
fo re  s u f f ic e .

The d o c tr in e  of s iv a s a . o r  p u b lic  p o lic y , i s  a broad d o c tr in e  
o f  Is lam ic  p u b lic  law which a u th o riz e s  th e  r u l e r  to  determ ine the 
manner in  which Shari* a  law  should be a d m in is te red . The d o c tr in e  
g ra n ts  the  r u l e r  to  tak e  such a d m in is tra tiv e  s te p s  as  he deems to  be 

i n  th e  p u b lic  i n t e r e s t  o f good government, p rov ided  th a t  no 
s u b s ta n tiv e  p r in c ip le  o f  th e  S hari*a  i s  th e reb y  v io la te d .  With the  

in c re a se d  fu n c tio n s  and r e s p o n s ib i l i t i e s  o f Governments, th e  d o c tr in e  
o f s iv a s a  f in d s  a  s im ila r ly  expanded zone o f a p p l i c a b i l i ty  in  modern 

tim es . An im p o rtan t a sp e c t o f the  d is c r e t io n a ry  powers o f  th e  sov ere ig n  
under th i s  d o c tr in e ,  i s  h is  power to  d e f in e  th e  j u r i s d ic t io n s  of h is  
c o u r ts ,  in  th e  sense t h a t  he may s e t  l im i t s  to  the  sphere  o f t h e i r  
com petence. I t  a lso  a u th o r is e s  th e  so v ere ig n  to  en fo rce  p rocedures 

and ru le s  o f ev idence . These d is c r e t io n a ry  powers o f the  r u l e r  are  
p a r t i c u l a r ly  e x ten s iv e  in  the  a re a  o f c rim in a l law . He may th u s  f r e e ly

1 . See e .g .  N .J.C oulson , Is lam ic  Surveys, o p .c i t .
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decide  on th e  p rocedures th a t  he sees  f i t  in  o rd e r  to  d is c o v e r  t r u th  
and d e te c t  g u il t*  As f o r  su b s ta n tiv e  law , th e  sov ere ig n  i s  com pletely  
f r e e ,  o u ts id e  th e  hadd o ffe n c e s , to  dertem ine what behav iou r con­

s t i t u t e s  an o ffence  and what punishm ent i s  to  be ap p lied  in  each 
c a se . Such d is c r e t io n a ry  punishment i s  known as t a ! z l r  o r  d e te r re n c e , 
s in ce  i t s  purpose i s  to  d e te r  th e  o ffe n d e r h im se lf o r  o th e rs  from 

s im ila r  conduct. (1)
The d o c tr in e  o f ta k h a w u r  perm its  s e le c t io n  among th e  v a r ia n t  

in te r p r e ta t io n s  o f th e  S h a ri* a  ru le s  as may be found in  th e  a lre a d y  
e x is t e n t  law o f th e  d i f f e r e n t  sch o o ls . But i t  a lso  p e rm its  th e  use o f 
a com bination o f v a r io u s  j u r i s t i c  o p in io n s , o r  p a r ts  th e re o f  in  o rd e r 
to  m odify th e  e x is te n t  r u le s .  As a  r e s u l t ,  ta k h a w u r may le ad  to  
the  c re a t io n  o f new ru le s  q u ite  o u ts id e  th e  con fin es  o f th e  e s ta b lis h e d  
law . Takhaw ur thus c o n s is t i tu e s  a  prom inent l in k  between the  v a rio u s  
j u r i s t i c  schools of the  S h a r i1a , and in  i t s  v a rio u s  c a p a c i t ie s  p rov ides 
a  b a s is  f o r  j u r i s t i c  in n o v a tio n s . T akhaw ur covers the  fo llo w in g  
fo u r  v a r i e t i e s  o f s e le c tio n s  F i r s t l y ,  to  s e le c t  a v a r ia n t  view w ith in  
one and th e  same j u r i s t i c  sch o o l. This v a r ie ty  o f ta k h a w u r has been 
w ide ly  employed in  the  M fljelle which i s  confined  to  th e  H anafi 
schoo l o n ly .

Secondly, a  dom inant view o f one o f th e  o th e r  Sunni schools may 

be considered  as a  p o s s ib le  a l te r n a t iv e  f o r  s e le c t io n .  This v a r ie ty  

o f takhayyur i s  found in  th e  ado tp ion  of th e  M alik i law o f ju d i c i a l  

d iv o rce  by many H anafi c o u n tr ie s .
T h ird ly , an a u th o r i ta t iv e  view o f an in d iv id u a l j u r i s t  may be 

considered  as a  p o s s ib le  a l t e r n a t iv e ,  however th i s  view may be in  
c o n f l i c t  w ith  th e  dom inant op in ions o f th e  fo u r  Sinni s c h o o ls . An 
i l l u s t r a t i o n  o f th is  v a r ie ty  o f takhayyur i s  found in  the  c ircum vention 
o r  a b o l i t io n  o f c h ild  m arriage on the  well-known a u th o r i ty  of Ibn-Shubrama 
who he ld  th a t  minors could n o t be c o n tra c te d  in  compulsory m arriage*.

F o u rth ly , a  new le g a l  ru le  may be developed as a  r e s u l t  o f a

s e le c t iv e  com bination o f th e  whole o r p a r ts  o f  v a rio u s  o p in ions a v a il­

ab le  w ith in  the  S h ari* a  sch o o ls , o r  o f th e  is o la te d  a u th o r i ty  of 
in d iv id u a l  j u r i s t s .  An example o f t h i s  v a r ie ty  o f  takhayyur can be

1 , Ib id : 192
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found in  th e  p ro v is io n  concern ing  su ccess io n  between non-Muslims in  

the  E gyptian  Law o f in h e r ita n c e  194-3# (1)
Sometimes takhayyur  would n o t s u f f ic e  f o r  th e  purposes o f law 

reform ; th e  re fo rm ers thus re s o r te d  to  a  r e - in te r p r e ta t io n  of th e  law . 
( i i t e h a d ) i. In  e a r ly  Islam  ’’th i s  would have been alm ost a m a tte r  o f 
ro u t ih e ,  f o r  any com petent j u r i s t  was h e ld  to  have the  r i g h t  o f i .ite h a d *” 

(2) According to  th e  c la s s ic a l  d e f in i t io n  o f  i j t e h a d ,  th e  m uitah id  

(person  e x e rc is in g  i j te h S d )  should f i r s t  seek  th e  s o lu t io n  of le g a l  

problem s from th e  o r ig in a l  sources i . e .  in  th e  s p e c i f ic  term s o f the 
Quran and th e  sunna. app ly ing  th e re to  th e  accep ted  ru le s  o f  in te r p r e ta t io n  
and co n stru c tio n *  But w ith  the  c r y s t a l l i z a t i o n  of the schools a t  
around th e  fo u r th  cen tu ry  A.H. the  **door o f i j t e h a d 1* was reg arded  as 

b e ing  c lo sed : nThe l i f e  o f  Muslims has k ep t on moving, w hile  Is lam ic  law 
alm ost stopped i t s  growth a f t e r  th e  fo u r th  cen tu ry , A.H. There i s  no 
su p p o rtab le  evidence f o r  c lso in g  th e  door o f L ite  had. We r a th e r  see 

ev idence th a t  the  door should  have rem ained open th e re  i s  need f o r  
s e r io u s  re -o rg a n isa tio &  and hard work to  improve t r a d i t i o n a l  Is lam ic  

a t t i t u d e s  and ed u ca tio n  to  re v is e  Is lam ic  le g a l  te x ts * ** (3) Examples 
o f neo -i j  tehad  can be found in  th e  im p o s itio n  o f  r e s t r i c t i o n  on, o r  
p ro h ib i t io n  o f polygamy, and in  c e r ta in  o f th e  more r a d ic a l  r e s t r i c t i o n s  
on th e  Muslim husband* s r ig h t  u n i l a t e r a l l y  to  re p u d ia te  h is  wife* Bold 
j u r i s t i c  in n o v a tio n s  e f fe c te d  by some re fo rm ers  in  the  a re a s  o f  polygamy 
and d iv o rce  have a t  tim es been c r i t i c i s e d  as  be ing  too  r a d ic a l  to  be in  

keeping  w ith  the  e s ta b lis h e d  law; th e  c r i t i c s  have thus regarded  them as 
unaccep tab le  innovations#  Whatever the  c r i t i c s  may say , i t  rem ains 
e s s e n t i a l l y  tru e  th a t  i t  was through such ra d ic a l  reform s th a t  the  wide 
gap which developed betweeh th e  law and th e  s o c ia l  n e c e s s i t i e s ,  during*

1* According to  the  h a n a f i law , no r ig h t  of in h e r ita n c e  e x i s t s  between 
two non-Muslims when ono i s  the  su b je c t o f a Muslim s ta t e  and th e  o th e r  
o f a  non-Mhslim s t a t e ;  w hile  in  M alik i law such d if fe re n c e  o f  dom icile  . 
r a i s e s  no b a r  to  in h e r i ta n c e .  Under th e  Egyptian law , such d if fe re n c e  
o f  dom ic ile  i s  n o t a  b a r  provided  the  laws o f the non-Muslim s ta t e  concerned 
p erm it re c ip ro c a l  tre a tm e n t, b u t i s  a  b a r  i f  they  do not* ' This i n  e f f e c t  
fu se s  the  M alik i and th e  $ a n a fi law in  a  s in g le  le g a l  m ile o f r e s t r i c t e d  
ambit* (see N .J.C oulson , Is lam ic  Surveys* o p * c it:  198)*
2 . J .N .D . Anderson, Modern Trends in  Is lam , In te rn a t io n a l  and Comparative 
Law Q u a rte r ly * Vol* 20, 1971:1-22#
3* A .S .S ir a t ,  Shari*a  and Is lam ic  E ducation  in  Modern A fghan istan , MEJ 
Vol* 23 , 1969:219#
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the  c e n tu r ie s  o f j u r i s t i c  s ta g n a tio n , could be e f f e c t iv e ly  c lo sed . I t  

i s  a lso  t r u e  to  say th a t  however r a d ic a l  some of th e  reform  measures 

w ere, none o f them have proclaim ed a  t o t a l  d e p a r tu re  from th e  b a s ic  
p r in c ip le s  o f the  Shari* a* The re fo rm ers have in s te a d  found th e  

j u r i s t i c  bases f o r  t h e i r  reform s from W ithin th e  Shari*a* And th i s  
can on ly  be regarded  as a  c r e d i t  to  th e  f l e x i b i l i t y  o f th e  Shari* s and i t s  

c a p a c ity  f o r  change.
I t  should be no ted  th a t  th e  a b o l i t io n  o f the  19&4- C o n s ti tu tio n  by  th e  

Republican regime in  J u ly  1973 (1) d id  no t a f f e c t  th e  con tinued  v a l i d i t y  
o f  most o f  th e  th en  e x is t in g  s t a t u t e s .  For acco rd ing  to  The R epublican 
Ordinance (No.1) o f  J u ly  1973 " a l l  th e  s ta tu te s  which were in  fo rc e  a t  
th e  tim e o f th e  d e c la r a t io n  o f  th e  Republic a re  to  con tinue  as b e fo re  
prov ided  th a t  th ey  do n o t c o n tra d ic t  Republican O rdinances" (A rt. 7 ) .  
S im ila r ly  th e  s ta tu s  o f  th e  g a n a f i law remained unchanged: The R epublican
Ordinance (No.3) o f  J u ly  1973 v i r t u a l l y  reproduced a r t i c l e  (102) o f th e  
1964. C o n s ti tu tio n  acco rd ing  to  which th e  ^ a n a fi law  a p p lie s  in  th e  
absence o f  s ta tu to r y  law . The R epublican Ordinance (No.1) a lso  upheld 
th e  s e c tio n  o f th e  1964. C o n s ti tu tio n  on th e  1 R ights o f th e  P e o p le .1 
The same o rd inance d e c la re d  th a t  " th e  C o n s ti tu tio n a l O rg an isa tio n  o f  th e  
S ta te  w i l l  be l e f t  u n t i l  th e  prom ulgation  o f a  new C o n s ti tu t io n ."
As o f  t h i s  w r it in g  (Feb. 1975) no c o n s t i tu t io n  has been prom ulgated to  
d e fin e  th e  new c o n s t i tu t io n a l  o rd e r  o f A fghan istan . C e r ta in  changes which 
have been in tro d u ced  i n  th e  f i e l d  o f the  ju d ic ia r y  a re  b r i e f l y  i l l u s t r a t e d  

under Appendix (C ).
A f u r th e r  p o in t to  m ention i s  th a t  th e  use of p re s e n t te n se  i n  

t h i s  pap er which r e f e r  to  th e  p ro v is io n s  o f  th e  19&4 C o n s ti tu tio n  (presumdLag 
th e  continuance o f t h i s  C o n s ti tu tio n )  should be r e la te d  to  th e  d a te  b e fo re  

i t  was ab o lish ed  ( i . e .  17 th  J u ly  1973)*

1 . Republican Ordinance N6.1 (A rt. 2) : "The 1964 C o n s ti tu tio n  i s  
hereby  ab o lish ed  ex cep t th e  p a r ts  th e re o f  which a re  upheld  by 
se p a ra te  o rd in an ces  o f  th e  R epub lic".
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C hapter I

E xcessive E xpenditure  in  M arriage Ceremonies

The p ra c t ic e  o f ex cessiv e  ex p en d itu re  in  m arriage cerem onies 

i s  th e  source o f  many s o c io - le g a l  problems in  A fghan istan .

T ra d i t io n a l ly ,  th e  m arriage cerem onies v e re  p a r t ly  used 

to  p rov ide  occasions fo r  s o c i a b i l i t y ,  h o s p i t a l i t y ,  and to  
dem onstrate  th e  fam ily  in flu en c e  w ith in  th e  community. , The amount 

o f  expen d itu re  in c u rre d  in  a m arriage r e la te d  to  th e  s o c ia l  s ta tu s  

o f  th e  fa m ilie s  o f bo th  th e  b r id e  and th e  groom. The g re a te r  th e  

sum o f money p a id  by th e  groom to  th e  b r id e s  p a re n ts  f o r  h e r walwar 
( b r id e p r ic e ) , th e  more s ta tu s  i t  gave to  b o th  p a r t i e s .  A t r i b a l  
c h ie f  o r a  lo c a l  n o ta b le  would, in  view o f h is  p o s i t io n ,  ho ld  a 

th re e -d a y  f e a s t  o r more and in v i te  h is  k in  and v i l la g e  men who 
would be e n te r ta in e d  w ith  food , music and exchange o f  p re s e n ts .

In  a re a s  where p ro fe s s io n a l  bands o f m usicians were no t o b ta in a b le , 

th ey  were o f te n  h ire d  from d is ta n t  p ro v in c ia l  c a p i t a l s .  F riends 
and r e l a t iv e s  expressed  t h e i r  g e n e ro s ity  and excitem ent by f i r i n g  
gun sh o ts  in  th e  a i r  in  a h ig h ly  com petetive form; th ey  o f te n  
purchased s p e c ia l  su p p lie s  o f b u l le t s  fo r  th e  o ccasion .

In  a d d itio n  to  th e  b r id e p r ic e ,  th e  groom 's s id e  pays a dower to  th e  
b rid e  o r  h e r  fam ily  which amounts to  s im ila r  sums to  th o se  invo lved  in  
th e  b r id e p r ic e .  The g re a te s t  p a r t  o f  expenses a re  th u s  met by 

th e  groom o r  h is  fam ily . As a  r e s u l t  o f  t h i s ,  th e  groom i s  o fte n  
unable to  meet th e  expenses and, in  many c a s e s , needs a  long  tim e 

to  work and save in  o rd e r to  r a i s e  th e  n ecessa ry  sums.

High c o s ts  o f weddings o f te n  cause th e  groom to  d e lay  
h is  m arriage and pro long  th e  engagement p e rio d  fo r  up to  tw elve 

y ears  o r  so . During t h i s  p e r io d ,' he i s  a ls o  re q u ire d  to  send 

engagement g i f t s ,  o f  d re sse s  and sw eetm eats, to  h is  f ia n c e e  a t  th e  
occasions o f  !e id  and b a r a t ; and t h i s  f u r th e r  underm ines h is  

a b i l i t y  to  save fo r  h is  wedding. Some people  who cannot r a i s e  

th e  money a re  fo rced  to  s e l l  t h e i r  p ro p e rty  or to  borrow money 

a t  h igh  i n t e r e s t  r a t e s .  This o f te n  le a d s  to  severe  f in a n c ia l  
d i f f i c u l t i e s  during  th e  m arried  l i f e  o f  th e  couple ; wbereas th e  

p a re n ts  o f  th e  b r id e  b e n e f i t  from th e se  customs and te n d  to  
use t h e i r  daugh ters  as a  means o f  im proving t h e i r  f in a n c ia l  p o s i t io n .
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As w e a lth ie r  men a re  u s u a lly  more advanced in  ag e , th e  b r id e ’s 

p a re n ts  o f te n  marry t h e i r  daugh ters o f f  to  o ld e r  men. This 
d e sp a r ity  in  age develops in to  s o c ia l  problem s o f  common 

occurrence in  A fghan istan . In  a m arriage where f in a n c ia l  

c o n s id e ra tio n s  a re  o f p r io r  im portance, th e  q u e s tio n  o f consent o f 

th e  p ro sp e c tiv e  spouses i s  o f te n  re le g a te d  to  second p la c e . In  

m arrying t h e i r  daughter to  w ealthy  men, p a re n ts  o f te n  j u s t i f y  th a t  

m arriage to  a w ealthy  man g iv es  h e r f in a n c ia l  s e c u r i ty .  However, 

in  a  sh o r t t im e , th e  w ife  o r th e  husband o r  b o th , become aware o f  
th e  f a c t  th a t  m arriage was p r im a ri ly  imposed upon them by th e  p a re n ts . 

This le ad s  to  resen tm ent on th e  p a r t  o f th e  spouses should  th e  
m arriage  prove u n s a t i s f a c to ry ;  and ten d s  to  undermine t h e i r  a b i l i t y  

to  work a t  m arriag e . O ften th e  husband w i l l  f e e l  as i f  he has 
been deceived  in to  g iv in g  up h is  fo r tu n e  in  paying v a s t  sums to  h is  
in -law s . As he has o f te n  no power to  h i t  back a t  th e  in - la w s , he 
ten d s  to  r e s o r t  to  m a l- tr e a t in g  h is  w ife and in s u l t in g  h er 

and h e r p a re n ts . In  o th e r  cases where th e  daugh ter i s  g iven  to  
an u n su ita b le  e ld e r ly  man, she o f te n  re s e n ts  th e  f a c t  th a t  she has 
a c te d  as a pawn in  h e r p a r e n ts ’ d e s ir e  to  g a in  w ealth . The problem 
o f young widows and orphans who a re  s t i l l  in  need o f  p ro te c tio n  i s  
a fu r th e r  u n d e s irab le  consequence o f such m arriag es . A nother 
r e s u l ta n t  i l l - e f f e c t  o f  expensive m arriages i s  th a t  many people f in d  

m arriage ou t o f  t h e i r  reach . When m arriage becomes p r im a ri ly  a  
q u estio n  o f  means, i t  ten d s  to  become th e  p r iv i le g e  o f th e  w ealthy . 

C onsequently , w hile  many people  cannot a f fo rd  a  monogamous m arriag e , 
th e  w e a lth ie r  can a f fo rd  to  marry polygam ously. This f a c to r  fu r th e r  

induces th e  con tinued  p ra c t ic e  o f  polygamy in  A fghan istan .

I t  i s  a lso  no t unknown o f  th e  p a re n ts  to  re fu s e  th e  man o f 

t h e i r  d au g h te r’s cho ice in  favour o f a  man o f t h e i r  own choosing .

The g i r l  sometimes re fu s e s  to  ab ide by h e r p a re n ts ’ w ishes and 

i n s i s t s  th a t  she should  be e i th e r  allow ed to  marry th e  person  o f 
h e r own cho ice  o r e ls e  she w i l l  rem ain s in g le .  Both i n s i s t  on having 

t h e i r  own way; and th e  r e s u l t  i s  o f te n  t h a t  th e  g i r l  p asses  th e  

m arriag eab le  age.
Expensive m arriages a lso  te n d  to  in c re a se  c h i ld  m arriag e .

In  a  p a t r ia r c h a l  environm ent where g i r l s  a re  reg ard ed  as f in a n c ia l  

a s s e t s ,  p a re n ts  o f te n  r a t io n a l iz e  th a t  i t  i s  fo r  th e  good o f t h e i r
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d augh ter to  marry them a t  an e a r ly  age. P a re n ts  o f te n  f in d  c h ild

m arriage  an e a s ie r  way o f  a t ta in in g  t h e i r  own w ishes in  th e  cho ice  

o f  husband fo r  t h e i r  d au g h ter. M arriages o f ch ildhood  a re  f re q u e n tly  

a rranged  in  p u rs u i t  o f e i th e r  money, fam ily  and t r i b a l i s t  a l l i a n c e s ,  
o r  b o th .

Almost every l e g i s l a t i o n  on m arriage during  th e  p a s t  h a l f  a 

c en tu ry  o r  so in  A fg h an is tan , has a ttem p ted  to  r e s t r i c t  th e  ex pend itu re  

in c u rre d  in  m arriag e . In  o rd e r to  fu r th e r  develop t h i s  d iscu ss io n  
th e  a c tu a l  t r a d i t i o n a l  p r a c t ic e s  w i l l  be in tro d u ced . I t  i s ,  however, 

d i f f i c u l t  to  be a c c u ra te  in  th e  i l l u s t r a t i o n  o f th e se  p r a c t ic e s ,  fo r  
th ey  vary  in  d i f f e r e n t  l o c a l i t i e s  ( l ) ,  and a re  sometimes l i a b l e  to  

sudden m o d if ic a tio n . The problem  o f  expensive m arriages can be 
c o n v en ien tly  looked a t  under th e  fo llo w in g  head ings:

I .  The b r id e p r ic e  (Walwar) ;
I I .  Engagement and engagement g i f t s  ;

I I I .  Expensive weddings;

IV. Dower (mahr) .
I .  The B rid e p ric e  (w alw ar) (2)

T ra d it io n a l  a t t i t u d e s  reg a rd in g  walwar and what may b e ,re g a rd e d  

as  th e  e q u iv a le n t .o f  walwar ( exchange m arriage e .g . )  have undergone 

changes e s p e c ia l ly  among th e  more en lig h te n ed  p eop le . According to  th e  

e x is te n t  t r a d i t i o n ,  however, !la  man may acq u ire  a  w ife  in  any o f  th e  th re e  
ways: he may in h e r i t  a  widow, ga in  a b r id e  in  exchange m arriag e ,

o r  pay a b r id e p r ic e .  The l a s t  one i s  th e  most u s u a l ,  th e  o th e r  two 

be ing  v a r ia t io n s  o f t h i s  form" (3 ) .

1 . As a p tly  commented by Mermon, th e  A fghan istan  Womens S o c ie ty ’s 
m onthly: "To d a te , m arriage fo rm a li t ie s  in  our s o c ie ty  a re  not
p ra c t ic e d  in  a uniform  manner. For c e r ta in  t r a d i t io n s  a re  g en e ra l 
whereas o th e rs  a re  p a r t i c u la r  to  d i f f e r e n t  l o c a l i t i e s  o f  th e  co u n try " . 
(Mermon No. 10, 1350 A.H -1971“ :57) Mermon adm its i t s  commitment
to  th e  prom otion o f  Women’s r ig h t s  in  A fg an is tan .
2. The term  v a r ie s  in  d i f f e r e n t  p a r ts  o f  th e  coun try  and in  d i f f e r e n t  
lo c a l  languages. Walwar i s  a  pushto  te rm , toyana and sh irbahS
a re  th e  e q u iv a len t D ari names, whereas q a lin  i s  th e  e q u iv a len t term  
in  U zbaki. A ll term s have been used in  th e  s t a t u te s .
3. Nancy Tapper, p e rso n a l communication, based on h e r re se a rc h  among 
th e  D urran is o f  A fghan istan  1972.
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Walvar i s  th e  sum o f money -  a lso  o c c a s io n a lly  payment in  

k in d  -  p a id  by th e  groom or h is  fam ily  to  th e  fam ily  o f  th e  b r id e .

Out o f  t h i s  sum, th e  b rid e * s  fam ily  may p rov ide  ja h iz  -  u su a lly  

p ie ce s  o f  f u r n i tu re  and ornament -  fo r  th e  b r id e ;  b u t v a lv a r  i s  

b a s ic a l ly  a  payment to  th e  b rid e * s  fam ily  in  c o n s id e ra tio n  o f  th e  

g i r l  vho i s  g iven  in  m arriage  and i s  no t p a r t i c u la r ly  devoted 
to  j a h i z . ( l ) .

D esp ite  th e  f a c t  th a t  th e  sums p a id  in  v a lv a r  vary  in  d i f f e r e n t  

p la ce s  (2 ) ,  and even though i t  i s  regarded  a d is g ra c e fu l  p r a c t ic e  
among th e  more educated  u rb a n ite s  (3 ) ,  n e v e r th e le s s  v a lv a r  

c o n s t i tu te s  a n a tio n a l  problem  th a t  has re c e iv e d  l e g i s l a t i o n  during  

th e  l a s t  h a l f  cen tu ry  o r so .

Oving to  th e  v id e  v a r ia t io n  o f th e  sums p a id  in  v a lv a r  in  
d i f f e r e n t  p la c e s , no uniform  f ig u re  can be g iven . R ep resen ta tiv e  

f ig u re s  quoted u s u a lly  rim  from 20,000 Afs o r l e s s  (U) to  100,000 Afs 
(5 ) . In  th e  n o rth e rn  p ro v in c e s , v a lv a r  i s  re p o rte d  to  run  betveen  
70,000 Afs and 150,000 Afs (6 ) . Among th e  D urrani push tans o f 

S a r-e  nu l d i s t r i c t ,  i t  i s  re p o rte d  t h a t  "normal b r id e p r ic e  fo r  
D urrani g i r l s  today  a re  about 80,000 A fs; b r id e p r ic e  as lo v  as 

U0,000 Afs and as h igh  as 150,000 Afs have re c e n tly  been p a id " . (7)
In  th e  d i s t r i c t  o f K atavaz, as re p o rte d  by th e  Kabul Times, v a lv a r  

i s  sometimes as h igh  as 150,000 to  200,000 Afs (8).

1 . See Mir Munshi (S.M ), C o n s ti tu tio n  and Lavs o f  A fg h an is tan , 
Cambridge 1900: lU6; and M artin  (F .A ), Under th e  A bsolute Amir,
London 1907: 320; a ls o  Smith (H.H) e t  a l ,  Area Handbook fo r
A fg h an is tan , American U n iv e r s i t ie s  1969: 100.
2. " In  Qandah&r and P a k tia , v a lv a r  i s  very  heavy; in  Laghman and
Khogyani. and among th e  Mohmands, i t  i s  n o t easy e i th e r ;  b u t among
th e  S a fis , S h in v a ris  and Y u su fza is , i t  i s  m oderate . . . "  (Q. Khadim, 
Nevay Rana -  nev l i g h t  -  Kabul 13^3 A.H (196U): lilj. e t  seq .

(Pushto te x t . ) .
3. See H.H. Sm ith, op c i t :  99.
U. See H.H. Smith e t  a l ,  op c i t :  99-
5. See R a z iq i, A B r ie f  Look a t  th e  M arriage Lav, in  Mermon, No.10
1350 A.H (1971): 51.
6. See M.0. Andkhoi, W .J .J , No.22, June 1967 .
7. Nancy Tapper, lo c  c i t .
8. Kabul Tim es, Uth, Nov. 1971.
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The f a th e r  u s u a lly  reg a rd s  i t  h is  r e s p o n s ib i l i ty  to  ensure  
th a t  h is  sons a re  m arried  during  h is  l i f e t im e ,  in  th e  absence o f  f a th e r ,  

i t  i s  th e  household head whose r e s p o n s ib i l i ty  i t  i s  to  ensure  th a t  a l l  

household a s s e ts  ( in c lu d in g  th e  c a p i t a l  re p re se n te d  by s i s t e r s  an d .d au g h te rs) 
a re  j o i n t ly  h e ld  and would be used a t  h is  d is c r e t io n  fo r  th e  payment 
o f  walwar. The tribesm en  in  t h i s  r e s p e c t ,  "h a rd ly  o p e ra te  in  term s 

o f  a ba lanced  budget, nor i s  th e re  a concept o f average annual income.

There a re  sim ply bad y e a rs  and good y e a rs  accord ing  to  th e  in c id en ce  

o f  m arriages as much as to  th e  c lim a tic  extrem es" ^  •

In  A fg h an is tan , th e  average n a tio n a l  income p e r c a p i ta  in  1970 

was approxim ately  5*850 Afs ** 78 American d o l la r s  (2) .  Comparing 
t h i s  f ig u re  w ith  th e  u su a l sums p a id  in  walwar, i t  i s  ev id en t th a t  
w alw ar, on th e  whole, c o n s t i tu te s  an in to le r a b le  burden fo r  th e  people  
o f average income in  A fghan istan  (3) .

L e g is la t iv e  m easures to  d iscou rage  th e  p ra c t ic e  o f  walwar began 
w ith  th e  NizSmnAma le g i s l a t i o n  o f th e  1920*s . The Nizamnama o f Nikab 
1921 enac ted  th a t  "walwar, q a l in , sh irbahh  and toyAna a re  fo rb id d en  (U).

This p ro v is io n  appeared in  to to  in  th e  fo llow ing  Nizamnama o f  Nikab 
192*+. N e ith e r o f  th e  two Nizamndmas, however, co n ta in ed  fu r th e r  
measures as to  th e  manner o f  enforcem ent o f  th e se  p ro h ib i t io n s ; nor 
d id  th ey  c l a r i f y  th e  consequences o f in fr in g em en t. A lthough King 
AmAnullah, g e n e ra lly  speak ing , to o k  a  p e rso n e l i n t e r e s t  in  o rd e r to  
ensure  th e  enforcem ent o f  th e  NizSmnamas; he i s  fo r  example 
re p o r te d  fo r  h is  in sp e c tio n  to u rs  to  p ro v inces d u rin g  which he made a 
s p e c ia l  n o te  o f th e  Nizamnamas ( 5 ) ;  n e v e r th e le s s ,  th e  absence o f 

le g a l  m easures to  d e f in e  th e  consequences o f in fringem en t le d  to  

u n c e r ta in ty  in  th e  e f fe c t iv e n e s s  o f  th e  NizAmnSma p ro h ib i t io n  on w alw ar.

1 . Nancy Tapper, ib id .
2. See S t a t i s t i c a l  C o lle c tio n , M in is try  o f P lann ing  p u b lic a t io n , 
1971: 167.
3. "Experience has shown th a t  th e  payment o f  walwar has caused th e  
f in a n c ia l  breakdown o f numerous households in  A fghan istan . Many 
people  in c u r d eb ts  which cause them to  be fo rced  to  s e l l  up t h e i r  
homes and to  wander from one p lace  to  an o th er and to  endure u n to ld  
m is e r ie s " . (See FidakAr in  Jum huriat (R epublic) d a i ly ,  2nd y e a r , 
No.88, Nov. 197*0; n o te  a ls o  "Walwar i s  one o f  th e  f a c to r s  which has 
ru in e d  th e  f in a n c ia l  s ta tu s  o f  many fa m ilie s  in  t h i s  co u n try " .
(See Afghanphr in  Ju m h u ria t, 2nd y e a r , No.90, Nov. 197*0*
*+. Rule 15*
5* For an account o f  th e s e  to u rs  and p e n a l t ie s  th a t  Amanullah 
i n f l i c t e d  on n e g lig e n t o f f i c i a l s ,  see  R.T. S tew art. F ire  in  
A fghan istan  191*+ ~ 1929* Doubleday, New York 1973 : 205*
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The M arriage Law 193^ d e fin ed  th e  m arriage c o n tra c t  as com plete 

only  "When th e  o f f e r  and accep tance o f  th e  spouses has been g iv en " , 

and em phasised th a t  " th e  c o n tra c t  must ta k e  p lace  in  th e  p resence 

o f  bo th  spouses ; t h e i r  w itn e s se s , and t h e i r  p a r e n t s " . ( l ) . The 

re fe re n c e  to  th e  p resence  o f  th e  spouses and t h e i r  p a re n ts ,  in d ic a te d  

th a t  th e  t r a d i t i o n a l  re p re s e n ta t io n  o f  th e  spouses by th e  p a re n ts  

(m arriage by proxy o r w ik& lat) was d iscouraged  by t h i s  law . The 

pream ble o f  t h i s  law , in  a  re fe re n c e  to  t r a d i t i o n a l  p ra c t ic e s  

p rov ided  th a t  " t r a d i t io n  u s u a lly  imposes exaggerated  and unnecessary  

e x p en d itu re , in  o rd e r to  reduce th e se  ex p en d itu re s , l im i ta t io n s  a re  
hereby en ac ted " . Concerning walw ar, t h i s  law , however, enacted  no 

l im i ta t io n s  except a  vague re fe re n c e  made in  a r t i c l e  (5) which read  
t h a t  "The tro u s se a u  must no t be e x h ib ite d ; t h i s  a ls o  a p p lie s  to  th e  
sum o f  money demanded o f  th e  husband by th e  p a re n ts  o f  th e  b r id e " .
The l a t t e r  c lau se  which p robab ly  r e f e r r e d  to  w alw ar, d id  no t seem ingly 

p ro h ib i t  i t s  p r a c t ic e .  In  a d d itio n  to  t h i s ,  a r t i c l e  (5 ) ,  on th e  
w hole, p ro h ib i te d  th e  e x h ib it io n  o f  t ro u s s e a u , and extended th e  same 
p ro h ib i t io n  to  walw ar. A confusion  a r i s in g  from t h i s  a r t i c l e  i s  

t h a t  walwar i s  u su a lly  no t e x h ib ite d . E x h ib itio n  o f  tro u sse a u  on 
th e  o th e r  hand, has h a rd ly  been a problem o f  wide concern when one 
compares t h i s  w ith  th e  problem o f walw ar. In  s h o r t ,  t h i s  a r t i c l e  
has ignored  th e  main is su e  and in s te a d  has focused  on a r e l a t iv e ly  
su b s id ia ry  m a tte r .

The M arriage Law 19^9» l ik e  th e  Nizamnamas, p ro h ib i te d  th e  
p ra c t ic e  o f  walwar (2) .  This law a lso  au th o riz ed  th e  government 

a u th o r i t i e s  to  ta k e  a c tio n  in  a  s i tu a t io n  where a  v a l id  m arriage  i s  
a lre ad y  in  e x is te n c e  and where th e  b r id e ’s p a re n ts  in  o rd e r  to  p rocure  

a  b r id e p r ic e  re fu s e  to  a llow  th e  b r id e  t o  jo in  h e r husband:
"Whenever i t  be proved th a t  a law fu l o f f e r  and accep tance  has 

tak en  p la c e , b u t because o f  th e  non-payment o f  walwar, q a l in , 
peshkash , to y a n a , th e  guard ian  o f  th e  w ife  does no t l e t  h e r jo in  

h e r husband, and th e  l a t t e r  com plains to  th e  governm ent, th e  lo c a l  

government w i l l  f i r s t  ad v ise  th e  guard ian  to  re le a s e  h e r . But i f

1 . A rt ( l ) ;  no te  a lso  A rt ( l )  o f th e  fo llo w in g  M arriage law 19^9 
to  th e  s im ila r  e f f e c t .
2. A r t .5: "Except mahr, a l l  o th e r  payments in  th e  forms o f  walwar, 
q a l in , peshkash and toyAna a re  fo rb id d e n " .
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th e  guard ian  s t i l l  i n s i s t s ,  th e  government a u th o r i ty  v i l l  d e l iv e r  

th e  w ife  to  h e r  husband". ( A r t . 6) .

The above a r t i c l e  envisaged  what would be a r a r e  s i tu a t io n  in  

p r a c t ic e .  For th e  b r id e p r ic e  i s  u s u a lly  p a id  in  th e  e a r ly  s tag e s  

o f  th e  m arriage cerem onies, whereas th e  nikab  i s  on ly  concluded a t  th e  

f i n a l  s ta g e s  ( l ) .  A law fu l o f f e r  and accep tan ce , in  o th e r  words 

u su a lly  ta k e s  p lace  a f t e r  th e  payment o f  walwar. This p o in t i s  

i l l u s t r a t e d  in  th e  fo llo w in g  passage: "To s t a r t  m a r i ta l  c o h a b ita tio n
w ithou t a  wedding and w ithou t th e  approval o f  th e  b r id e 's  p a re n ts  

on ly  le ad s  to  c o n f l i c t  and h o s t i l i t y .  For cu sto m arily  c o h a b ita tio n  

beg ins a f t e r  th e  wedding. P r io r  to  t h i s  event th e  b r id e  u s u a lly  rem ains 

w ith  h e r  p a re n ts  and can h a rd ly  see h e r p ro sp e c tiv e  husband. Under 

th e se  c o n d itio n s , no m a r i ta l  r e la t io n s h ip  and no p e rso n a l c o n tac t i s  
allow ed to  develop between th e  couple b e fo re  th e  wedding. In  t h i s  
c a se , when walwar becomes a su b je c t o f  d isp u te  between th e  groom and 
b r id e 's  p a re n ts ,  th e  l a t t e r  would norm ally  be in  a  p o s i t io n  o f 
dominance which would make i t  very  d i f f i c u l t  fo r  th e  groom to  prove 
a  n ikS b . Supposing th a t  th e  groom r e s o r t s  to  th e  governm ent, o r 

r a i s e s  a  c la im  o f  n ik a b » th e  b r id e ’s p a re n ts  may deny h is  c la im , and 
in  view o f  th e  above-m entioned custom , th ey  would be a b le  to  p reven t 
th e  b r id e  from a tte n d in g  th e  c o u rt even i f  she i s  w il l in g  to  do so" (2) .  
A fte r  an emphatic condemnation o f th e  "ex cessiv e  and n o n -S h a r i 'a  

ex p en d itu re  in  m arriage cerem onies", th e  19^9 law , in  i t s  preamble 
a lso  prov ided  th a t  " th e  competent a u th o r i t ie s  s h a l l  tim e and tim e 

ag a in  ta k e  c a re  and r e f e r  th o se  who v io la te  t h i s  law t o  Shari'a  C ourts 
f o r  punishm ent". This c la u s e , in  s p i te  o f  no t be ing  c le a r ly  d e fin e d , 
im plied  t h a t  th e  S h a r i 'a  d is c re t io n a ry  punishment o f  t a ' z i r  were made 

a p p lic a b le  to  th e  v io la to r s .  In  p r a c t ic e ,  however, c r im in a l 
p ro se cu tio n  on charges o f  walwar has r a r e ly  been encountered  in  th e  

c o u rt re c o rd s . I t  i s  in  f a c t  t r u e  to  say , on th e  w hole, th a t  th e

1 . "Nikab i s  c o n tra c te d  a t  th e  wedding and i s  conducted l a t e  a t  n ig b t 
by th e  le a d e r  o f  th e  lo c a l  mosque". (M .A li, A fg h an is tan , Education 
P ress  1969 : 37)
2. See R a z iq i, A Look a t  th e  M arriage Law, Mermon No.10 1350 AH(1971)
: U9.

I11
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c o u rts  have no t p a id  enough a t te n t io n  to  t h i s  problem  and have so

f a r  h a rd ly  a ttem p ted  to  s u b s ta n t ia te  th e  s ta tu to r y  p ro h ib i t io n s  on

w alw ar. In  Din Muhammad «v. Gul S h ir  in  ( l )  fo r  example. Din Muhammad

claim ed h is  n ikab  a g a in s t  Gul S h ir in  and s ta te d  t h a t  ”0n 1 /1 /13^5
S eid  Ahmad th e  f a th e r  o f  Gul S h ir in  in  h is  c a p a c ity  as  le g a l  guard ian

c o n tra c te d  h e r  in  n ikab  to  me w hile  she was a minor o f tw elve y ears

o f  ag e . Seid  Ahmad re c e iv e d  2,000 Afs as prompt dow er, and 10,000
Afs to g e th e r  w ith  a  p o r ta b le  ra d io  o f  th e  v a lu e  o f  3,000 Afs as

toyana in  th e  p resence  o f  a  number o f  Muslims from me. I  hereby
demand Gul S h ir in  my w ife  who i s  now a m ajor person  to  ab ide  by h e r

m a r i ta l  o b lig a tio n s  to  me. The toy an a  which Seid  Ahmad rece iv ed

i s  i l l e g a l  f o r  him, I  hereby a lso  demand Seid  Ahmad t o  r e tu rn  th e

sum in  f u l l  and th e  ra d io  o r i t s  p r ic e  to  me . . .  s in ce  th e  c la im an t
d id  no t produce a n ikab  khat to  support h is  c la im , th e  prim ary c o u rt
o f  Parwan decided  th a t  th e  c la im  o f  n ikab  was n o n -h ea rab le . As fo r
to y a n a , s in ce  th e  c la im an t had no t c l a r i f i e d  th e  ty p e  and make o f
th e  ra d io , and had no t ex p la in ed  what k ind  o f  bank n o tes  he p a id

*to  Seid  Ahmad,nor d id  he ex p la in  w hether i t  was K abuli ru p ia s  , 

th e  prim ary c o u rt co n sid ered  h is  c laim  as  be ing  vague and decided 
(se ttle m e n t N o.l/11.11.13U 8) th a t  i t  was n o n -h ea rab le . Din Muhammad 
appealed  to  th e  P ro v in c ia l Court o f  Parwan which consequently  

confirm ed th e  Prim ary C o u rt’s d e c is io n . Din Muhammad th e n  appealed  
to  th e  C assa tio n  C ourt. T his Court observed th a t  th e  prim ary  c o u rt 

had tak en  in to  c o n s id e ra tio n  Din Muhammad’s c laim  in  re s p e c t o f 
toyana bu t th e  appeal c o u rt had no t proceeded upon t h i s  m a tte r . The 

m a tte r  was communicated in  a  l e t t e r  to  th e  P ro v in c ia l  Court in  

re p ly  to  which th e  l a t t e r  in d ic a te d  t h a t  th e  absence o f  p roceed ings 

on toyana was due to  th e  absence o f  a  c la im . S ince th e  P ro v in c ia l  

Court has no t proceeded on t h i s  m a tte r , th e  C assa tio n  Court cannot 
proceed  e i th e r .  The a p ea l c o u r t 's  d e c is io n  i s  hereby confirm ed’' .

J u d ic ia l  p roceed ings in  t h i s  case  in d ic a te  t h a t  toyana has

1 . S e ttlem en t No.253/2U.12.1350 A.H (1971), C assa tio n  Court fo r  
C iv il  and C rim inal A f f a i r s ,  Kabul.
* K abuli ru p ia s  which preceded A fghanis were in  cu rrency  u n t i l  th e  
e a r ly  y ea rs  o f  t h i s  c en tu ry . They a re  o c c a s io n a lly  seen and 
p rese rv ed  fo r  t h e i r  ornam ental and s i l v e r  v a lu e .
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been reg ard ed  as  a p u re ly  c i v i l  m a tte r  l i k e  an o rd in a ry  d e b t.

T his a t t i t u d e  o f  th e  Court i s  no t in  accord  w ith  th e  term s o f  th e  

M arriage Law 1971 which c le a r ly  ren dered  toyana in to  a  pun ish ab le  

o ffen c e . Nor i s  th e re  any re fe re n c e  in  th e  c o u rt re c o rd  to  in d ic a te  

t h a t  any c r im in a l p roceed ings have been e f fe c te d  a t  any o th e r  c o u r t .  

Even in  th e  co n tex t o f  th e  ad hoc c i v i l  p ro ceed in g s , th e  c o u rts  in  

th e  above case  have no t encouraged th e  p ro cess  o f  ev idence to  

s u b s ta n t ia te  th e  c la im  on account o f  to y a n a . This i s  suggested  in

th e  q u estio n  r a is e d  by th e  prim ary c o u rt as to  w hether th e  money 

p a id  by th e  c la im an t was A fghanis o r K abuli ru p ia s . For Afghani 
cu rrency  was c le a r ly  m entioned in  Din Muhammad's c la im . In  a d d itio n  

to  t h i s ,  K abuli ru p ia s  a re  h a rd ly  seen  in  modern t im e s , th e y  a re  in  
f a c t  out o f  cu rren cy .

Broadly speak ing , subsequent l e g i s l a t i o n  has in tro d u ced  l i t t l e  
change in  th e  term s o f  19^9 law concern ing  walwar. The fo llow ing  
M arriage Law I9 6 0 , co n ta in ed  no m easures on t h i s  su b je c t and in  

e f f e c t  confirm ed th e  19^9 Law. Even th e  more re c e n t M arriage 
Law 1971 adopted m easures which a re  b a s ic a l ly  s im ila r  to  th o se  o f  
th e  19^9 Law. The b a s ic  weakness o f a l l  th e se  laws l i e s  in  t h e i r  

h a lf -h e a r te d n e s s  which i s  r e f le c te d  by th e  absence o f  any s p e c if ie d  
san c tio n s  fo r  v io la to r s .

The M arriage Law 1971 prov ided  th a t  "no one, in c lu d in g  th e  
r e l a t i v e s  o f  th e  b r id e ,  s h a l l  a sk  fo r  o r re c e iv e  any cash  o r commodity 

in  any form from th e  bridegroom  or h is  r e l a t i v e s .  V io la to rs  s h a l l  

be l i a b l e  to  p ro se cu tio n  and punishment acco rd ing  to  th e  law . . . ” ( l ) .  
There i s  no e x p l i c i t  m ention o f  walwar o r o f  any eq u iv a len t term  in  th e  

above a r t i c l e ,  b u t i t  i s  obvious from th e  co n tex t th a t  th e  is su e  

r e f e r r e d  to  i s  unm istakeably  walw ar.

As can be seen th e  1971 law does n o t p rov ide  fo r  d e f in i te  
s a n c tio n s . Commenting on t h i s  p o in t ,  a  Mermon e d i t o r i a l  a r t i c l e  
a p t ly  no ted  t h a t : " I t  i s  n o t c le a r  how th e  v io la to r s  o f  t h i s  law should  

be p ro se cu te d , in  which c o u rts  th ey  should  be t r i e d  and what 

p e n a l t ie s  should  be i n f l i c t e d .  For th e  vague re fe re n c e  to  p ro se cu tio n

1 . A rt. 15.
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and punishment in  t h i s  law does no t seem e f f e c t iv e  enough to  

d iscou rage  i t s  v io la t io n " . ( l ) .

C o n s t i tu t io n a l ly  whenever a  gap e x is t s  in  th e  s ta tu to r y  law , 

o r even i f  th e re  i s  no such law in  e x is te n c e , £ a n a fi law i s  

a p p lic a b le  in  A fg h a n is ta n .(2 ) . In  th e  absence o f  s ta tu to r y  

s an c tio n s  fo r  th e  o ffen ce  o f  walwar in  th e  1971 M arriage Law, th e  
H anafi law  o f  t a ' z i r  would seem to  app ly . I t  should  be n o ted , 

however, th a t  th e re  i s  no s p e c if ic  a u th o r i ty  in  th e  Q ur'an  fo r  

t a ' z i r ; th e  Q ur'an  in  f a c t ,  does no t know t h i s  k ind  o f punishm ent. 

S im ila r ly , T ra d it io n  (Sunna) has very  l i t t l e  to  re c o rd  on t h i s  s u b je c t .  

T a ' z i r  has found i t s  way in to  S h a r i 'a  law a t  a com paratively  l a t e  
d a te . According to  th e  S h a ria  sch o o ls , t a 'p i r  i s  i n f l i c t e d  fo r  such 

t r a n s g re s s io n s  as have no hadd punishment and no k a f fa ra  (e x p ia tio n  

o f te n  by means o f  f a s t in g  o r g iv in g  c h a r i ty )  p re s c r ib e d  fo r  them.

The k ind  and amount o f  t a ' z i r  i s  l e f t  e n t i r e ly  to  th e  d is c r e t io n  
o f  th e  judge. I f  i t  seems a d v isa b le , th e  judge can com pletely  rem it 
th e  t a ' z i r  in  so f a r  as i t  concerns th e  r ig h t  o f God (fraq-A llah) , bu t 
th e  p o r tio n  based  on th e  r ig h t  o f  man (baq-a l - ' abd) i s  no t dropped 
u n le ss  th e  in ju re d  person  renounces i t .  The p ro cess  o f  t r i a l  i s  
sim ple in  c o n tra s t  to  t h a t  fo r  hadd; t a z l r  i s  i n f l i c t e d  on 

co n fess io n  o r by v a rio u s  forms o f evidence unaccep tab le  to  e s ta b l is h  
a  hadd p e n a lty  (3 ).

Ta'zir has t r a d i t i o n a l ly  been ex e rc ise d  in  A fghan istan  fo r  a 
v a r ie ty  o f  o ffe n c e s ; no t only  by 'g e n e ra l  c o u r ts ' which e x e rc ise  

th e  j u r i s d ic t io n  fo r  S h a ria  o ffe n c e s , b u t a ls o  by 's p e c ia l  c o u r t s ' . ( 4 ) .  

In  a d d itio n  to  Shari'a o f fences . t a ' z i r  has been employed in  such a reas  

as t r a f f i c  o ffen ces  and con traband . Ta' z i r  h a s , in  f a c t ,  fu n c tio n ed  

as a  r e s id u a l  source o f  power in  th e  Afghan c o u r ts . In  th e  f i e l d  o f  

pen a l law , no t only  th e  c o u rts  used t a ' z i r  e x te n s iv e ly , b u t a lso  th e  

l e g i s l a tu r e  f re q u e n tly  adopted t a ' z l r  as an exped ien t source o f

1» The M arriage Law should  be amended and com pleted -  
e d i t o r i a l  a r t i c l e ,  Mermon No.11, 1971-
2 . A rt (69 ) .  C o n s ti tu tio n  1964. See more on t h i s  a r t i c l e  under 
th e  Chapter on ju d ic ia r y  a t  appendices.
3. See d e t a i l s  in  th e  Encyclopedia o f  Islam . Leiden 1934.
4. See more under th e  C hapter on J u d ic ia ry  a t  A ppendices.
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re fe re n c e . Many s ta tu te s  can "be quoted in  which new o ffen ces  

were c re a te d  w ithou t any p ro v is io n  made in  re s p e c t o f t h e i r  

p e n a l t ie s .  In  such in s ta n c e s , th e  absence o f  s p e c if ie d  s ta tu to r y  

p e n a l t ie s  u s u a lly  im plied  th e  a p p lic a t io n  o f t a ' z i r . The c u r re n tly  

e x is te n t  Smuggling Law fo r  example c re a te d  c e r ta in  o ffe n c e s , b u t 
d id  n o t p rov ide  fo r  th e  n ecessa ry  p e n a l t ie s .  C onsequently , th e  

Supreme Court is su e d  a c i r c u la r  on t h i s  m a tte r  which au th o riz ed  th e  

re le v a n t c o u rts  to  th e  e f f e c t  t h a t  " in  contraband  o ffe n c e s , where th e  

Smuggling Law, and th e  Customs Law do n o t sp e c ify  th e  p e n a l t ie s ,  th e  

c o u rts  may o rd e r t a ' z i r  punishm ents under th e  H anafi Law" ( l ) .

In  Z. S e r a j . y .G. Muhayidin (2) fo r  example, "The C en tra l 
Court o f  A ppeal, N arco tic  D iv is io n , sen tenced  th e  defendant who was 
caught red-handed on s e l l in g  k kgs. o f  h a sh ish , p e r a r t i c l e  102 o f 

th e  c o n s t i tu t io n  to  a  t a z i r  p e n a lty  o f  f iv e  m onth 's im prisonm ent" (3 ) .
S im ila r ly  u n t i l  1970, no s ta tu to r y  p e n a l t ie s  were p rov ided  fo r  

t r a f f i c  v io la t io n s .  This m a tte r  was r a is e d  by th e  C assa tio n  Court 
fo r  P ub lic  R igh ts w hich, in  an a p p lic a t io n  to  th e  Supreme Court asked 

th e  l a t t e r  to  a u th o riz e  th e  use o f  t a ' z i r  p e n a l t ie s  o f imprisonment 
and f in e s  fo r  t r a f f i c  v io la t io n s ,  and t h i s  was consequently  g ran ted  
by th e  Supreme Court (U), The need fo r  such a u th o r iz a t io n s  was, 
o f  c o u rse , on ly  f e l t  a f t e r  th e  p rom ulgation  o f  th e  1961+ C o n s ti tu tio n  

which i n t e r  a l i a  in tro d u ced  th e  p r in c ip le  o f l e g a l i t y  o f o ffen ces  and 

punishm ents ( a r t  26 ) as  a lso  observed in  th e  Law o f  J u d ic ia l  
A u th o rity  and O rg an iza tio n  1967 (5) • For p r io r  to  th e se  l im i t a t i o n s , 

th e  c o u rts  u s u a lly  employed t a ' z i r  w ithou t fe e l in g  th e  need to  ask  

fo r  a u th o r iz a t io n .
I f  th e  e x is te n t  ju d i c i a l  p r a c t ic e  in  re s p e c t o f  t a ' z i r  i s  to  

c o n tin u e , th e n  th e  Supreme Court could  ex tend  t a  * z i r  to  th e  o ffence  

o f  walw ar. The q u e s tio n , however, a r i s e s  as to  w hether th e  d o c tr in e

1 . Supreme Court C irc u la r  No. 55V22.2.131+9 A.H (1970); n o te  a lso  
Memorandum No. 1+310/6.6.131+7 A.H, Supreme Court S e c r e ta r ia t ,  to  th e  
s im ila r  e f f e c t .
2. See I s la h  D a ily , Kabuli 1+th O ctober,' 1972.
3. The p o in t in  a r t i c l e  (102) o f  th e  c o n s t i tu t io n  re le v a n t here  i s  
th a t  in  th e  absence o f  s t a t u te  law , ^ a n a fi law a p p lie s .
1+. See Qa<3a ( J u s t ic e ) , th e  Supreme Court m onthly p e r io d ic a l ,
No.12 , I 3I+9 A.H (1970):9-
5. See more under th e  c h ap te r on J u d ic ia ry  a t  A ppendices.
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o f t a ' z i r  can be a p p lie d  by th e  c o u r ts  w ith in  th e  co n fin es  o f  th e  
c o n s t i tu t io n a l  p r in c ip le  o f  l e g a l i t y  in  c r im in a l law . The Sharf&  

d o c tr in e  o f  t a ' z i r  a u th o r iz e s  th e  R uler to  d e te r  conducts th a t  

v io la te  th e  p u b lic  i n t e r e s t  o f  good government so long  as no p r in c ip le  

o f  S h a r i 'a  i s  v io la te d  th e re b y . This a u th o r i ty  i s  now c le a r ly  v e s te d  

in  P a rliam en t which acco rd in g  to  th e  C o n s ti tu tio n  196U has th e  duty  

to  " l e g i s l a t e  fo r  th e  v i t a l  a f f a i r s  o f  th e  coun try" ( a r t  6k) ,  The 

d o c tr in e  o f  t a ' z i r  in  t h i s  re s p e c t fu n c tio n s  as a  p r in c ip le  o f 

ju r isp ru d e n c e , and as such does no t sp e c ify  e i th e r  th e  ty p e  o f  o ffen ce  

o r th e  h ind  o f  punishm ent fo r  a  p a r t i c u la r  conduct. The M arriage Law 

1971 c re a te d  th e  o ffen ce  o f  walw ar, b u t when le a v in g  th e  ty p e  o f  punishment 

a s  w e ll as  th e  amount th e re o f  fo r  th e  d is c r e t io n  o f  th e  c o u r t ,  th e  c o u rt 

has been l e f t  w ith  ex cessiv e  r e s p o n s ib i l i ty ,  a  ta s k  which p r im a rily  
f a l l s  w ith in  th e  p rov ince  o f P a rliam en t. Consequently th e  p ro v is io n  

o f  th e  1971 law concern ing  walwar f a i l s  to  f u l f i l l  th e  requ irem ents 
o f  th e  c o n s t i tu t io n a l  p r in c ip le  o f  l e g a l i t y  o f punishm ents, and i s  

to o  vague to  p rov ide  th e  n ecessa ry  guidance fo r  th e  c o u r ts .  F u rth e r 
l e g i s l a t i o n  i s  th e re fo re  needed to  c l a r i f y  th e  ca teg o ry  o f  o ffen ce  and 
th e  ty p e  o f  p e n a l t ie s  to  be a p p lie d  to  walwar

Although walwar by i t s e l f  i s  r a r e ly  seen  to  c o n s t i tu te  a  s u b je c t 
o f l i t i g a t i o n  b e fo re  th e  c o u r ts ;  however, i t  seems to  in d i r e c t ly  
provoke d isp u te s  th a t  may le a d  to  l i t i g a t i o n .  In  M irza H ussein v 

Bobo Gul ( l )  f o r  example M irza H ussein claim ed th a t  "on 1 .1 .1 3 ^
K haliqdad th e  f a th e r  o f  Bobo Gul gave B ib i Khanum, h is  o th e r  d au g h te r , 

in  m arriage to  me. L a te r on h e r f a th e r  gave B ib i Khanum w ithou t my 

d iv o rce  to  one S a rd a r, upon which I  sued th e  l a t t e r  in  th e  th re e  
c o u r ts .  In  r e c o n c i l i a t io n  K haliqdad th e n  gave Bobo G u l's  hand in  
m arriage  to  me and in  r e tu r n  Khaliqdad re c e iv e d  50,000 a fs*  from me 

and now he has so ld  Bobo Gul to  one A llah  Noor". The c o u rt th en  

asked th e  c la im an t i f  he had a  n ikah  k h a t fo r  p ro o f , b u t he was 
unable t o  produce one, hence th e  prim ary c o u rt decided  t h a t  th e  

c la im  was n o n -h ea rab le . On appea l th e  above d e c is io n  was confirm ed 

b u t H ussein re -a p p ea le d  to  th e  C assa tio n  Court which a lso  confirm ed 

th e  above d e c is io n  as be in g  in  accord  w ith  th e  requ irem ent o f  a r t i c l e  

(5) o f  th e  M arriage Law i 960 .

1 . S e ttlem en t (F e is a la )  No.61/30 .5 .1351  A.H (1972), C assa tio n  Court 
£or C iv il  and C rim inal A f f a i r s ,  Kabul.

See more on a r t  (5) below a t  page ( 6 l ) ,
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A f u r th e r  example o f l i t i g a t i o n s  a r i s in g  from v a lv a r  can be 

seen in  Abdul M agid,v Abdul Ghafur ( l )  in  vh ich  Magid claim ed th a t  

Ghafur h is  co usin  had f ra u d u le n tly  in v i te d  Z arina  h is  f iv e  y ea r o ld  

daugh ter and h er m other to  h is  home vhere  Ghafur d e ta in ed  Z arina  

and u n la v fu lly  p rev en ted  h e r from re tu rn in g  t o  h e r p a re n ts . This 

c la im  vas co n sidered  to  be in  c o n f l ic t  v i th  a  p e t i t io n  o f  Magid in  
vh ich  he s ta t e d  t h a t  he had given Z arina  in  n ikab  t o  F a z l Ahmad, 

th e  b ro th e r  o f  Ghafur and demanded th a t  Z a rin a , vho i s  in cap ab le  o f  

consortium , be d e liv e re d  t o  him. The co u rt decided  th a t  Magid1 s c laim  
because o f  i t s  be ing  in  c o n f l ic t  v i t h  h is  p e t i t io n  vas n o n -h earab le . 

Ghafur appealed  a g a in s t t h i s  d e c is io n , and in  a sta tem en t he subm itted  
to  th e  appea l co u rt s a id  t h a t  th e  c la im an t Magid has g iven  h is  

daugh ter in  n ikab  to  th e  fo rm er 's  b ro th e r  and nov v a n ts  to  s e l l  h e r to  
someone e ls e .  Ghafur added in  h is  s ta tem en t th a t  i f  i t  can be ensured  

th a t  t h i s  can be p re v e n ted , he v i l l  be p rep ared  t o  d e l iv e r  Z arina  to  
h e r  f a th e r .  Magid agreed  to  t h i s  co n d itio n  and made a s ta tem en t t o  

t h a t  e f f e c t .  But th e  appeal co u rt decided  th a t  s in ce  A. Ghafur d id  
n o t have a le g a l  v ik a la t  khat (document o f proxy) from h is  b ro th e r  

F az l Ahmad in  o rd e r to  i n i t i a t e  th e  c laim  o f n ik ah , h is  d e te n tio n  o f  
Z a rin a , vho i s  a m inor, i s  an ag g ress io n  vh ich  i s  u n au th o rised  in  
H anafi la v  and he i s  t o  im m ediately r e le a s e  h e r” . Ghafur once again  

appealed  to  th e  C assa tio n  Court upon vh ich  th e  l a t t e r  confirm ed th e  

appea l c o u r t 's  d e c is io n  and added th a t  "Z arina  be d e liv e re d  to  F az l 
Ahmad vhen she reaches th e  age o f m a jo rity " .

I t  i s  common knovledge th a t  cousin  m arriage in  A fg h an is tan , on 

th e  v h o le , does no t in vo lve  th e  payment o f a la rg e  b r id e p r ic e .

Scanetimes a sm all sum may be p a id , b u t t h i s  form o f m arriage i s  reg ard ed  

as a  fam ily  m a tte r , hence l i t t l e  emphasis i s  put on th e  q u a n tity  o f  

v a lv a r  (2 ) .

1. S e ttlem en t No.20, 5*2.13^9 C assa tion  Court fo r  C iv il  and C rim inal 
a f f a i r s ,  Kabul.
2 . A lthough v a lv a r  re c e iv e s  l e s s e r  emphasis in  co u sin  m arriag e ,
o th e r  ex p en d itu res  in c u rre d  in  cousin  m arriage  need no t be d is tin g u is h e d  
from m arriages o u ts id e  th e  fam ily .
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m o tiv a tin g  f a c to r  in  Magidfs a lle g e d  p la n  to  c o n tra c t  Z a rin a  in  
n ikab  to  someone e l s e .  T his c a se , meanwhile, in v o lv es  c h ild  

m arriage  which i s  a problem in  i t s  own r ig h t  and m e rits  s e p a ra te  

c o n s id e ra tio n . C hild  m arriage  i s  t r e a te d  in  th e  n ex t c h a p te r , 

s u f f ic e  i t  to  n o te  h e re  th a t  th e  two problem s i . e .  expensive 

m a rria g e s , and c h i ld  m arriage a re  o f te n  r e la te d  and te n d  to  

m u tua lly  feed  each o th e r .  For c h ild  m arriage  enab les th e  p a re n ts  

to  fo llo w  t h e i r  own c h o ice , and in  doing so , th e y  a re  a t t r a c t e d  

to  f in a n c ia l  g a in . Both a re  p a t r ia r c h a l  p r a c t ic e s ;  th e  p a t r ia r c h a l  

component o f  expensive m arriages i s  r e f le c te d  in  th e  f a c t  th a t  

th e  h ig h  c o s ts  o f  m arriage  keeps th e  youth  dependant on fam ily  
re so u rc e s .

Two o th e r  f e u d a l i s t i c  p ra c t ic e s  which may be regarded  as 

v a r ia n ts  o f  walwar a re  s o -c a l le d  pore and badd. Pore ( l i t . l o a n )  

in d ic a te s  e i th e r  f in a n c ia l  lo a n , o r u n f u l f i l l e d  vengeance. A man 
may pay h is  d eb ts  by means o f  g iv in g  a g i r l  in  m arriage to  h is  
c r e d i to r .  In  i t s  second usag e , pore i s  a method o f  p a c ify in g  a feud: 
an o ffen d e r may g ive  one o r more g i r l s  in  m arriage to  th e  v ic tim  
o r  a  member o f  h is  fam ily  and th u s  compensate f o r  h is  o ffen ce .
Badd ( l i t . f e u d )  i s  s im ila r  to  p o re . In  o rd e r to  p a c ify  a feud 
between h o s t i l e  t r i b a l  g roups, one o r more g i r l s  may be given  in  

m arriage  as  a  token  o f  peace w ithou t any walwar. Pore and badd 

were o f te n  used  as methods o f r e c o n c i l i a t io n  in  crim es o f  

v io len ce  ( l ) .  Under th e  M arriage Law 1971* ’’nikah  cannot be 
c o n tra c te d  in  exchange o f pore  and badd1'.  (2 ) .  Beyond t h i s ,  th e re  
i s  no f u r th e r  e la b o ra tio n  o f  th e  le g a l  p o s i t io n  on pore and badd in  

t h i s  law . I t  seems u n ju s t i f i a b le  to  see  t h a t  w hile  walwar i s  

ren d ered  in to  a  p u n ish ab le  o ffe n c e , pore and badd a re  n o t t r e a te d  
a t  l e a s t  on a  s im ila r  b a s is .

1 . Among th e  D urrani pushtuns ’’when d i f f e r e n t  D urrani t r i b e s  o r 
s u b - tr ib e s  have been involved  in  b lo o d -feu d , peacemaking id e a l ly  
e n ta i l s  th e  g iv in g  o f  th re e  women fo r  each man k i l l e d ,  o r one
fo r  each man wounded. S im ila r ly  when a woman runs away w ith  an o th er 
D u rran i, th e  l a t t e r  must g ive  th re e  women in  com pensation” . (Nancy 
Tapper, lo c  c i t . ) .
2. A rt (2 1 ): n o te  a ls o  th e  Nizammama o f  Nik&b 1921 (Rule 9)> 
and th e  M arriage Law i 960 (A r t .20) to  th e  similar* e f f e c t .
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I I  ENGAGEMENT AND ENGAGEMENT GIFTS

There a re  two main problems concern ing  engagement in  

A fghan istan . One i s  th e  problem o f  heavy expen d itu re  in c u rre d  

a t  th e  engagement ceremony (namzadi,o r  s h ir in ik h o r i )  and th e  
subsequent g i f t s  g iven  by th e  p ro sp e c tiv e  husband to  h is  f ia n c ee  

on r e l ig io u s  occasions ( i . e .  *e id , and b a r a t ) .  The o th e r  problem 

i s  t h a t  engagement i s  t r a d i t i o n a l l y  reg arded  as  a b in d in g  

r e la t io n s h ip  vh ich  must le a d  to  nikSb ( l ) .  Both o f th e se  problems 
f in d  t h e i r  ro o ts  in  a r b i t r a r y  p ra c t ic e s  which have no support in  
S h a ria .

In  S h a r ia , engagement i s  a non-b ind ing  prom ise to  m arriag e , 

th e re fo re  i f  one o f  th e  p a r t i e s  w ithdraw s, he o r she i s  e n t i t l e d  to  

do so . In  o rd e r to  enable them to  acq u ire  knowledge o f  each o th e r ,  
S h a ria  a llow s th e  engaged p a r t i e s  to  see each o th e r  w ithou t k h ilw a t -  

v a l id  re tire m e n t - .  In  H anafi law , i t  i s  recommended t h a t  th ey  
should  see each o th e r ,  b u t a l l  th e  SharTa J u r i s t s  axe in  agreement 
t h a t  v i s i t s  must no t be in  a s i tu a t io n  o f  re tire m e n t.  As fo r  th e
harm caused by w ithd raw al, damages a re  to  be met only  when such harm

i s  caused in  a  manner o th e r  th an  by a mere w ithdraw al from engagement. 
For to  do so i s  t h e i r  r i g h t .  For example, i f  th e  f ia n c e e  la y s  
down as a  c o n d itio n  o f  th e  engagement t h a t  a c e r ta in  ty p e  o f  house 
should  be b u i l t ,  and l a t e r  she a b s ta in e d , th e  harm th a t  may fo llow  
would no t be a  r e s u l t  m erely o f  h e r a b s te n tio n  b u t o f  th e  c o n d itio n  

l a i d  down and damages would be due. The dower o r  any p a r t  o f  i t ,  

i f  i t  has been p a id  in  advance i s  re c o v e ra b le  should  a b s te n tio n  
occu r. G if ts  g iven  d u ring  engagement a re  in  H anafi law regarded  

as Hiba and reco v ery  i s  v a l id  so long  as th e  v a lu e  i s  p re s e n t ,  no 

change o f  ownership o ccu rred , and bo th  p a r t i e s  a re  a l iv e  (2 ) .
In  A fg h an is tan , o v e rtu re s  may commence by a v i s i t  from th e  mother o r

aun t o f  th e  boy o r a  matchmaker to  th e  g i r l ' s  p a re n ts ,  and in  case

o f  agreem ent, th e  r e s p e c tiv e  f a th e r s  th e n  meet to  d iscu ss  th e  te rm s.

1 . "Among th e  D urran i pushtuns o f A fg h an is tan , an engagement (Kozda 
-  th e  a c tu a l  ceremony i s  known v a r io u s ly  as a  t a r , wekray, xoshey, 
f a t i b a ) i s  co n sid e red  ir re v o c a b le "  (Nancy Topper, lo c  c i t ) .
2. See G.M. D a r r i ,  Family Law In  Is lam , Supreme Court P u b lic a tio n  
Kabul 1971 pp. 19. D ari t e x t .
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A day fo r  engagement (nam zadi) i s  appo in ted  upon which a ceremony 

c a l le d  S h ir in ik h o r i  i s  upheld  which s ig n i f ie s  'th e  form al announcement 

o f  th e  engagement. Educated young men and women, in  th e  c i t i e s  

e s p e c ia l ly ,  a re  beg inn ing  to  show an independent s p i r i t  concern ing  
t h e i r  m arriag e , b u t t r a d i t i o n a l l y  i t  i s  co n sid e red  im proper fo r  them 

to  ta k e  th e  i n i t i a t i v e  in  t h e i r  own hands, o r  to  re fu se  ab id in g  by 

th e  p a re n ta l  arrangem ent ( l ) .  S im ila r t o  co n d itio n s  t h a t  o b ta in  in  

o th e r  Muslim c o u n tr ie s ,  young men and women in  A fghan istan  a re  g iven  

l i t t l e  o p p o rtu n ity  to  g e t acq u a in ted  except w ith in  th e  extended fam ily ' 

household (2 ) .

S t i l l  w idely  p re v a le n t in  many p a r ts  o f th e  coun try  i s  th e  
t r a d i t i o n a l  p ra c t ic e  acco rd ing  to  which th e  engagement p e rio d  la s t e d  

fo r  s e v e ra l y e a r s . D uring t h i s  p e rio d  th e  p a re n ts  o f  th e  boy have to
send expensive g i f t s  t o  th e  g i r l  on n a tio n a l and r e l ig io u s  o ccasio n s. 

This t r a d i t i o n  a d v e rse ly  a f fe c te d  th e  f in a n c ia l  p o s i t io n  o f th e  boy 
and h is  fam ily  (3 ) . The p e rio d  o f  engagement i s  u s u a lly  long in  
cases o f  c h i ld  engagement. Longer p e rio d s  o f engagement may a lso  
be due to  th e  f in a n c ia l  i n a b i l i t y  o f th e  groom to  accum ulate th e  
money in  o rd e r to  meet th e  ex p en d itu res  invo lved .

In  a d d itio n  t o  i t s  be ing  expensive , engagement in  A fghanistan  
i s  deemed to  re p re se n t an unbreakable t i e  which must conclude w ith  
m a rriag e :

" I t  i s  custom ary in  A fghan istan  th a t  as soon as someone comes 
in to  n e g o tia tio n  w ith  a g i r l  o r h e r fam ily , he i s  bound to  marry th e  

g i r l  and cannot d isengage. This le ad s  to  problem s, as in  cases where 

disagreem ent fo llo w s , th e  g i r l  i s  t o  rem ain a s p in s te r  in  h e r  f a t h e r ’s 

house; th e  boy i s  a ls o  put under co n sid e rab le  p re s su re  t o  marry 
h e r" . (U).

This b in d in g  c h a ra c te r  o f  engagement i s  s u b s ta n tia te d  by th e  

e x is te n c e  o f  a p a r a l l e l  p r a c t ic e  accord ing  to  which, a man in  o rd e r

1. M. A li ,  A fg h an is tan , op c i t :  3^.
2. See H.H. Smith op c i t :  98: a lso  M. A li op c i t :  36.
The o f f i c i a l  a b o l i t io n  o f v e i l in g  (purdah) in  1959 may be regarded  
as a m iles to n e  o f change in  th e  t r a d i t i o n a l  seg reg a tio n .
3. Q. Taraky, Kabul Times, Nov. 15th  1971.
k.  H. H ed aia t, W .J .J . ,  No.22 June 1967.
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t o  d is so lv e  th e  engagement, u su a lly  pronounces a t a l a q  which 

su g g ests  th a t  engagement in  t h i s  re s p e c t i s  t r e a te d  as a  n ik a h .

The Niz&mama o f  Nikah 1921 p ro h ib i te d  th e  cerem onial 

perform ance o f  engagement as fo llo w s: " I t  i s  common among people

to  h o ld  cerem onial occasions s o -c a l le d  s h i r in ik h o r i  and namzadi 

f o r  engagement, which i s  th en  fo llow ed , a f t e r  a  p e rio d  o f  tim e , by 

a  f u r th e r  ceremony o f  Shab-e hena (n ig h t o f  hena) which le ad s  to  

n ik a h . A ll th e se  cerem onies a re  imbued w ith  unnecessary  

f e s t i v i t i e s  which impose c o n s id e ra b le  h a rd sh ip  on b o th  s id e s ,  
in c u rr in g  w a s te fu l e x p en d itu re , and c o n s t i tu te  a  source o f  v a rio u s  

c laim s in  th e  c o u r ts .  T h e re fo re , th e  ceremony o f  s h i r in ih k o r i , 
sometimes c a l le d  namzadi i s  hereby a b so lu te ly  fo rb id d en . Anyone 

who w ishes t o  m arry should  come in to  n e g o tia tio n  w ith  th e  

p ro sp e c tiv e  p a r tn e r  and th e  r e l a t iv e s  and seek th e  agreement o f  th e  
p a r tn e r .  In s te a d  o f  h o ld in g  s h i r i n i k o r i , th e  p a r t i e s  a re  to  e n te r  
n ikah  in  th e  p resence  o f  w itn e s se s , a  m ulla who c o n tra c ts  th e  n ikah  

and c lo se  r e l a t i v e s .  They a re  to  avo id  h o ld ing  f e s t i v i t i e s  and 
in v i t in g  la rg e  numbers o f g u e s ts " . ( l ) .

The 1921 NizamnSma a lso  p rov ided  th a t  fth e  usage o f  sending 
g i f t s  in  *eid and b a ra t  to  th e  b r id e ’s house i s  fo rb id d en . (2 ) .

A s im ila r  p ro v is io n  appeared in  th e  M arriage Law 193U which prov ided  
t h a t  "g iv in g  o f  g i f t s  in  sac red  occasions known as *eidy, b a ra ty  and 
shfi.ca.ny a re  fo rb idden" (A r t .6 ) .

The law  o f  19^9 s im ila r ly  banned th e  cerem onial perform ance o f

engagement ( s h i r in ik h o r i ) .  This law  prov ided  t h a t  " th e  ho ld ing
\

o f  s e p a ra te  n a .i l is  fo r  engagement i s  fo rb id d en , th e re  i s  to  be only\
o n e 'h ja jl is  (m eeting) which w i l l  be fo r  th e  c o n tra c t  o f  n ik fih".(3 )

While d eb a tin g  a r t . l  o f  th e  M arriage B i l l  ( l a t e r  law  1971) 

which concerns th e  p o p u la r p ra c t ic e s  p r io r  to  n ikah  in c lu d in g  

engagement, th e  d e le g a te s  in  th e  W olesi J irg a h  v o iced  t h e i r  

o p in ions m ainly from two opposing camps. The d r a f t  a r t .  1 read  th a t

1 . Rule 7 ; t h i s  p ro v is io n  appears in  to to  in  th e  subsequent 
Nizamnama o f  Nikab 1921*.
2 . Rule 11 , which has been reproduced in  to to  in  th e  Nizamnana o f  
192^ ( a r t . 8 ) .
3. A r t .2.
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* Nikah i s  c o n tra c te d  upon th e  m eeting o f  o f f e r  and accep tance 

by riakih and mankufra, w h ile  bo th  a re  m ajor and in  p o sse ss io n  

o f  t h e i r  f a c u l t i e s ,  in  th e  p resence  o f  w itn e sse s . F o rm a litie s  

based  on custom and usage perform ed p r io r  to  th e  c o n tra c t  o f n ikah  

have no value**(l).
The t r a d i t i o n a l i s t s  f e l t  s tro n g ly  th a t  th e  second c lau se  

should  be dropped (2 ) .
The m odern ist view was m ainly vo iced  by B adri and Karmal 

who argued to  th e  e f f e c t  t h a t  th e se  usages a re  no t supported  by 

S h a ria ; th ey  a lso  c o n s t i tu te  a  source o f  c o n f l ic t  among p eo p le , 

and ru in  th e  f in a n c ia l  s ta tu s  o f  th e  fa m ily ” see d e ta i l s  o f  th e  

debate  under appendix (A )-. As th e  r e s u l t  o f  f u r th e r  d e b a te , th e  
d r a f t  a r t i c l e  ( l )  was m odified  and passed  by th e  House to  read  

as fo llo w s: "Nikab i s  c o n tra c te d  w ith  th e  o f f e r  and accep tance o f
' a q id e in  (c o n tra c tin g  p a r t i e s )  in  accordance to  th e  sac red  S h a r i 'a .  
F o rm a litie s  based  on custom and usage which a re  perform ed p r io r  
to  th e  c o n tra c t  o f  n ikah  a re  o f no v a lu e” . ( 3 ) .  As can be seen , 

th e  m odern ists  succeeded to  p re se rv e  th e  second c lau se  as above, 
b u t th e  o v e ra l l  outcome ten d s  to  re p re se n t a  compromise. For 
in s p i te  o f  th e  d e n ia l  o f  le g a l  v a lu e  to  th e  s a id  u sag es , th e  
in d iv id u a l i s  l e f t  f r e e  to  choose w hether to  perform  them or n o t.

The te rm  ' a q id e in , th e  in s e r t io n  o f  which was s t r e s s e d  by th e  
r e l ig io u s  le a d e r s ,  l e f t  th e  t r a d i t i o n a l  powers o f  th e  guard ians 

v i r t u a l ly  unchanged. For th e  term  'aq id e in  a llow s th e  p ro sp e c tiv e  

spouses as w e ll as t h e i r  g u ard ians and re p re s e n ta t iv e s  to  c o n tra c t 

th e  n ik a h *
A c o ro l la ry  o f  th e  problem  r e f e r r e d  to  above reg a rd in g  th e  

t r a d i t i o n a l l y  b in d in g  c h a ra c te r  o f  engagement i s  t h a t  c la im s o f  

n ikah  a re  sometimes i n i t i a t e d  in  th e  c o u rts  which in  r e a l i t y  a re

1 . W .J .J . No.22 June 1967 .
2 . "The second c lau se  i s  unnecessary  in  my view” (Fakhruddin 
W .J .J . i b id ) .  Note a lso  "This law i s  im p ra c tic a l as A fghan istan  has 
many customs such as namzSdi and s h i r in ik h o r i  . . . . "  (M. Nasim 
ib id ) ;  no te  a ls o  "As th e  re v e ra b le  d e leg a te s  know in  th e  
co u n try s id e  as w e ll as in  Kabul engagement i s  c e le b ra te d  f i r s t  
which may l a s t  fo r  s e v e ra l  y e a rs  and th en  fo llow s th e  c o n tra c t  o f 
n ik ah ” (M.Akram ib id ) .  Se a lso  G. M ustafa lo c  c i t  to  th e  s im ila r  
e f f e c t .
3. A rt ( l ) ,  M arriage Law 1971*
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based  on an engagement on ly . S ince engagement i s  reg ard ed  as 

a form o f  agreem ent, i t  i s  o f te n  in a d v e r ta n t ly  o r d e l ib e r a te ly  

confused w ith  n ik a b . The b in d in g  fo rc e  o f  engagement and i t s  

confusion  w ith  n ikab  i s  s u b s ta n tia te d  by a p ra c t ic e  o f  somewhat 

c la n d e s tin e  n a tu re  s o -c a l le d  b a z i which i s  p ra c t ic e d  in  some 

p a r t s  o f  A fghan istan . According to  t h i s  p r a c t ic e ,  when th e  

p a r t i e s  a re  engaged, th e  man i s  allow ed to  v i s i t  h is  f ia n c e e  

o c c a s io n a lly  fo r  b a z i ( l i t .  p lay ) ( l ) .  Although b a z i i s  not 
supposed to  le a d  to  sex u a l in te rc o u rs e , i t  i s  n e v e r th e le s s  

reg ard ed  an in d ic a t io n  o f th e  t a c i t  approval o f  th e  p ro sp e c tiv e  

spouses in  re sp e c t o f  n ik a b . In  p lace s  where b a z i i s  p ra c t ic e d ,

1 . The p ra c t ic e  i s  a ls o  c a l le d  namzad b a z i . According to  
E lph instone  "Among th e  Eusof^yes; no man sees  h is  w ife  t i l l  th e  
m arriage  cerem onies a re  com pleted; and w ith  a l l  th e  Berdorounees 
th e re  i s  a  g re a t re se rv e  between th e  tim e when th e  p a r t i e s  a re  
b e tro th e d  and th e  m arriag e . Some o f  them l iv e  w ith  t h e i r  fu tu re  
fa th e r - in - la w  and ea rn  t h e i r  b r id e  w ith  t h e i r  s e rv ic e s  w ithou t
ev er see in g  th e  o b je c t o f  t h e i r  w ishes. But a l l  th e  r e s t  o f  th e
Afghans ( i . e .  p u sh tu n s, su p p lie d ) , th e  Eimauks, th e  H azaras, 
and T a jik s  and many o f  th e  Hindus have a d i f f e r e n t  p r a c t ic e  and 
perm it a  s e c re t  in te rc o u rs e  between th e  b r id e  and th e  bridegroom
which i s  c a l le d  namzSd b azee , o r th e  sp o rt o f th e  b e tro th e d . With
them , as soon as th e  p a r t i e s  a re  a f f ia n c e d , th e  lo v e r  s t e a l s  by n ig h t 
to  th e  house o f  h is  m is tr e s s .  The m other o r some o th e r  o f  th e  
fem ale r e l a t iv e s  favou rs  h is  d e sig n ; b u t i t  i s  supposed to  be 
e n t i r e ly  concealed  from th e  men, who would c o n sid e r i t  as  an a f f r o n t .  
He i s  adm itted  by th e  m other and conducted to  h is  f ia n c e e 's  
apartm ent where th ey  a re  l e f t  a lone  t i l l  th e  approach o f  th e  morning. 
The f r e e s t  in te rc o u rs e ,  th e  most u n reserved  c o n v e rsa tio n , and a l l  
o th e r  innocen t freedoms a re  a llow ed , bu t th e  l a s t  favour i s  always 
w ith h e ld ; and th e  s tro n g e s t c au tio n s  and p ro h ib i t io n s  a re  used by 
th e  m other to  bo th  p a r t i e s  s e p a ra te ly ” . (An account o f th e  
Kingdom o f  Caboul, London 1839> V o l.I :  236)1
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an engagement ten d s  to  be regarded  as b in d in g  as n ik ab * ( l ) .

Under th e  M arriage Law I960 , a  "Claim o f  n ikah  could  not 

heard  w ith o u t a  v a l id  deed o f  m arriage  -  n ikah  k h a t . ( A r t .5)
This a r t i c l e  in  e f f e c t  denied  ju d ic ia l  r e l i e f  to  a l l  c laim s o f 

n ikab  which were no t evidenced by a v a l id  n ikab  k h a t re g a rd le s s  
o f th e  f a c t  as to  w hether a c laim  was based  on an engagement or 

n ik a b . Numerous examples can be seen in  th e  co u rt re co rd s  in  

which t h i s  a r t i c l e  has been r e l i e d  upon by th e  c o u rts  in  o rd e r to  

deny h ea rin g  o f  th e  c laim s o f  n ikab  which were no t supported  by a 

n ikab  k h a t .
The above p o s i t io n  h a s , however, been m odified  under th e  

fo llo w in g  M arriage Law o f  1971. According to  t h i s  law , i t  has 

been made p o s s ib le  to  prove a c la im  o f  n ikab  w ithou t a nikab 
k h a t p rov ided  th a t  " . . .  th e re  e x is t s  between th e  p a r t i e s  a  re p u ta t io n  

o f m arriage o r m a r i ta l  c o h a b ita tio n  th a t  s a t i s f i e s  th e  c o u rt by th e  

evidence o f  a  number o f  r e l i a b l e  persons . . . "  (A r t .37). This 
p ro v is io n  o f  th e  1971 Law i s  co n sid ered  to  be capab le  o f g iv in g  r i s e  
to  v a rio u s  forms o f  claim s o f  n ikab  w hich, in  r e a l i t y ,  may be based 

on an engagement only  (2 ) .
The confusion  between engagement and n ikah  i s  apparen t in  

A bdullah . v . Mahera Mustamandi (3) in  which th e  c la im an t Abdullah a ttem p ted

1 . The po p u la r a t t i t u d e  among th e  Maduzai t r i b e  i s  r e f le c te d  in  th e  
case  o f  E jab and Daud Shah in  which "Ejab. was engaged to  Daud Shah 
by h e r  f a th e r .  B efore Daud Shah had p a id  more th an  h a l f  th e  walw ar, 
he f e l l  in  lo v e  w ith  a  widow woman . . .  th e  widow to ld  Daud Shah to  
d iv o rce  (y e la ) Ejab . . .  Daud Shah was in c l in e d  to  ag ree  w ith  th e  
widow and when he went s e c r e t ly  to  b a z i one n ig h t and d isco v ered  th a t  
E jab , as w e ll as be in g  ug ly  and dark  sk inned , was a ls o  covered in  
la rg e  b o i l s ,  he e n t i r e ly  l o s t  i n t e r e s t  in  ta k in g  h e r  fo r  h is  w ife .
Some tim e l a t e r  E ja b 's  m other and some o th e r  people approached Daud 
Shah and in s i s t e d  t h a t  he e i th e r  b eg in  paying th e  walwar again  and 
come to  b a z i ,  o r th a t  he f r e e  Ejab so th a t  she might be g iven  to  
an o th er man. E v en tu a lly  th e  v i l la g e  e ld e rs  were convened and Daud 
Shah was c a l le d  b e fo re  them; he th rew  down th re e  s to n es  and d ivo rced  
( ta la q )  E jab . He d id  n o t re c e iv e  back any o f  th e  b r id e p r ic e  which 
he had a lre ad y  p a id . A fte r  t h i s  a very  poor o ld  man came to  th e  
v i l la g e  as a  muzdur (se rv a n t)  and he asked th e  v i l la g e  headman to  
t r y  and a rran g e  h is  engagement to  E jab . No one e ls e  had wanted to  
marry Ejab and e q u a lly  no one e ls e  in  th e  v i l la g e  would g iv e  th e  poor 
o ld  muzdur a w ife ; t h e i r  engagement was a rranged  and th e  muzdur 
o f fe re d  a very  sm all b r id e p r ic e  and h is  lab o u r as walw ar. The 
n ikah  was perform ed soon a f te rw a rd s . I t  was s a id  th a t  no one would 
ever ta k e  a  woman who had been to  b ltz i w ith  an o th er man, b u t th e  
muzdur was no t in  a p o s i t io n  to  worry about t h a t  . . . "  (Nancy Topper, lo c  
lo c  c i t ) .
2 . Confirmed by S .J .  S h a ra fa t , head o f  th e  C en tra l O ffice  fo r  
R e g is tr a t io n  o f  Documents (In fo rm al in te rv ie w , K abul, O c t.1972)
3. S e ttlem en t No.1*2/17.11.1350 A.H (1971) C en tra l Court o f  F i r s t  
in s ta n c e  fo r  C iv il  A f f a i r s ,  Kabul.
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to  persuade th e  c o u rt to  th e  e f f e c t  t h a t  in  A fghan istan , an 

engagement was th e  e q u iv a len t o f n ik a h ; he th u s  a ttem p ted  to  prove a 

n ikah  w ithou t a  n ikah  kha t under th e  new law (1 ) .

1 . "Abdullah claim ed th a t  Mahera w h ile  in  p o sse ss io n  o f  h e r 
f a c u l t i e s  gave h e r s e l f  in  n ikah  to  me bu t now re fu s e s  to  ab ide  
by h e r m a r i ta l  o b lig a tio n s  and c o h a b ita tio n . Mahera u t t e r l y  
den ied  th e  c la im . Moreover in  a  s e p a ra te  p e t i t i o n  to  th e  Kabul 
Qovernor, A bdullah m entioned s h i r in ik h o r i  and namzadi and demanded 
th a t  Mahera and h e r  f a th e r  should  accede to  th e  con clu sio n  o f th e  
c o n tra c t  o f niKSfr. Mahera s ta te d  t h a t  A b d u llah 's  c la im  i s  in  
c o n f l i c t  w ith  h is  p e t i t io n  em phasising th a t  p e r a r t i c l e  176 o f 
th e  Law o f  C iv il  Procedure (usulnam a-e-hoqoqi ' a d l i ) and a r t i c l e  
(161*7) o f  th e  M ujallah  th e  c laim  i s  c o n tra d ic to ry  and th u s  non- 
h e a ra b le . In  h e r d e n ia l  o f  A b d u llah 's  c la im , Mahera a lso  r e l i e d  
on th e  f iq h  r u le  which p rov ided  th a t  'a sk in g  fo r  n ikah  o f  a  f r e e  woman 
h in d e rs  th e  c la im  o f h e r n ik a h ' (Fetaw a-e-K am iliyya , p 8 6 ). A gainst 
t h i s  th e  c la im an t s ta te d  th a t  in  our 'u r f  (cu sto m ;L n  A fghanistan  th e  
term s namzadi and s h ir in ik h o r i  a re  used to  imply th e  c o n tra c t  o f 
n ik a h . A bdullah c i t e d  a r t i c l e  36 o f  th e  M ujallah  th a t  ( 'fida t i s  
a u th o r i t a t iv e ) ,  and r u le  6 oif-Al-Ish b h h  wa a l-N azaer to  th e  same 
e f f e c t  con tend ing  th a t  ' u r f  i s  to  be upheld . In  c u rre n t ' u r f  
in  A fghan istan  in  o rd e r to  l ig i t im iz e  in te rc o u rs e  and v i s i t s  between 
th e  p a r t i e s  b e fo re  wedding ( ' u r u s i ) , o f f e r  and accep tance  u s u a lly  
ta k e  p la c e . Moreover by 'a sk in g  f o r  n ik a h ' in  my p e t i t i o n ,  I  
meant th e  ex ecu tio n  o f  wedding . . .  A lso in  my p e t i t io n  I  w rote 
no t o f  th e  a lle g e d  p resence  o f  th e  Head o f  P ro to co l b u t o f  some 
o f  th e  s t a f f  members o f  th e  M in is try  o f  Royal Court who l e n t  me 
a marquee and p a ra so l fo r  th e  occasio n  o f my namzadi i . e .  th e  
m eeting o f o f f e r  and accep tance which a re  in  th e  d o s s ie r  to g e th e r  
w ith  th e  photographs I  took  w ith  my w ife  t e s t i f y in g  my m arriag e .
Mahera again  w h ile  r e je c t in g  th e  above sta tem en t o f  Abdullah 
emphasized th a t  namzadi and nikafr a re  d i s t i n c t l y  d i f f e r e n t  and 
even i f  th e re  were a  nam zadi, i t  would be o f  no v a lu e  p e r a r t i c l e  
1 o f  th e  1971 Law . . .  But p r io r  to  th e  c o u r t ' s judgem ent,
Abdullah ceased  h is  c la im  and s ta t e d  t h a t  s in ce  th e re  i s  no 
p sy ch o lo g ica l agreem ent between him and Mahera, and a lso  s in ce  
he has no v a l id  p ro o f fo r  h is  c la im , th e  c o u rt decided  to  conclude 
th e  case  and o rdered  th e  p a r t i e s  to  cease  co n tro v e rsy " .
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I I I  EXPENSIVE WEDDINGS

S h a r i 'a  recommends w alim a, i . e .  a  f e a s t  fo r  th e  c e le b ra t io n  

and p roc lam ation  o f  a  wedding. The H an afis , and $ a n ab a lis  co n sid e r 

walima to  be recommendable -  mustahab - .  The S h a f i ' i s  view t h i s  
more s t r i c t l y ;  acco rd ing  to  one S h a f i ' i  view  walima i s  s tro n g ly  

recommended ( sunna muakkada) whereas acco rd ing  to  o th e rs  i t  i s  

o b lig a to ry  (w a.jib) .
A ccording to  one t r a d i t i o n ,  th e  Prophet i s  re p o r te d  to  have 

fo rb id d en  m arriage  to  be perform ed in  com plete q u ie t  ( l ) .

At th e  P ro p h e t 's  own wedding f e a s t  on th e  o ccasion  o f  h is  
m arriage  t o  S a fiy y a , walima c o n s is te d  o f  h a is  -  a  d ish  o f  d a te s  

curds and f a t ,  to  which acco rd in g  t o  some t r a d i t io n s  was added a 

meal o f  ro a s te d  b a r le y  -  sawiq -  (2 ) .
In  one t r a d i t i o n  n a r ra te d  by Abu E u ra ira , "a wedding f e a s t  

a tte n d ed  on ly  by th e  r ic h  and where th e  poor a re  kep t away i s  an 
e v i l  o ccas io n '1. (1 ) .

According to  a  Kabul Times e d i t o r i a l ,  in  A fghan istan  th e  
p ra c t ic e  i s  t h a t  "wedding p a r t i e s  a re  fa sh io n  parades accompanied 

by f e a s ts  and co m p etitiv e  m usical e n te r ta in m e n t.(3 ) .
In  f iv e  hundred weddings perform ed in  Kabul during  a p e rio d  o f  

te n  months in  1 9 7 2 ,” th e  ex p en d itu re  on each wedding in  th e  o ld  
c i t y  o f  Kabul was about 60,000 A f s . . . .  An in h a b ita n t  o f  th e  o ld  
c i t y  s a id  i t  would be b e t t e r  i f  th e  government to o k  m easures to  

a b o lish  such h igh  ex p en d itu re  on weddings . . . "  ( U).
At a coun try  wedding, alm ost th e  whole v i l la g e  w i l l  be in v i te d .  

A ll must be fed  and th e re  must be music and e n te r ta in m en t. Since 

t h i s  i s  th e  g e n e ra l p r a c t ic e ,  a  fam ily  which i s  no t r i c h  must in c u r 

d eb ts  in  o rd e r to  cover th e  c o s ts  o f such a c e le b ra t io n  (5 ) .

1 . See th e  Encyclopedia o f  Is lam  ,under ‘U rs .
2 . B ukhari, NikafrEchap.13.
3. Kabul Times -  E d i to r ia l  A r t ic le  -  O c t.19. 1971.
4. Kabul Times February  1 9 th , 1973.
5. D. W ilber op c i t  p92; n o te  a lso"T he bridegroom  and h is  fam ily  
o r h is  p a re n ts  spend a l o t  o f  money on t h e i r  m arriag es , h o ld ing  
tw o, th re e  o r fo u r days f e a s ts  e n te r ta in in g  th e  e n t i r e  v i l l a g e  and 
even nearby v i l la g e s  . . .  th e se  a re  th e  problems in  th e  r u r a l  a re a s .
In  th e  c i t i e s  i t  i s  th e  i n a b i l i t y  to  buy th e  diamond r in g ,  and throw ing 
a sp len d id  wedding p a r ty  in  one o f  th e  most expensive h o te ls .  Only 
te n  y ea rs  ago go ld  jew elry  was s u f f i c i e n t  and h o ld in g  th e  p a r ty  in  
th e  back y a rd  would do, today  th in g s  have d r a s t i c a l l y  changed.
Looking from o u ts id e  weddings today  a re  s im p le r b u t th e y  a re  more 
expensive". Kabul Times O c t.23. 1971 ("by a S ta f f  W rite r) .
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A d d itio n a l item s u s u a lly  p rov ided  a t  u rban  weddings in c lu d e  a 

diamond r in g  and fa sh io n ab le  wedding d re s s . The l a t t e r  may 
acco rd ing  to  th e  Kabul Times c o s t  10,000 A f s . ( l )  b u t accord ing

to  an o th er account fo r  as h ig h  as 30,000 A f s . (2 ) .

The 1921 Nizamnama in tro d u ced  s p e c if ic  l im i ta t io n s  on 

wedding ex p en d itu re s . The Nizamnama m easures in  t h i s  re s p e c t 

concerned th e  s h i r i n i  (sw eets) d i s t r ib u te d  on th e  o ccasion  o f 

c o n tra c tin g  th e  n ikah  (3 ) ;  c lo th e s  prov ided  by th e  bridegroom  

(h)'y ornam ents g iven  to  th e  b r id e  (5 ) ,  g i f t  t o  th e  m ullah who 

c o n tra c ts  th e  nik&fr (6 ) ,  and th e  wedding p a r t i e s  (7 ) .

Two o f  th e  above l im i t a t i o n s ,  i . e .  th e  l im i t  on th e  sweets 

and th e  l im i t  on th e  mulla!s g i f t ,  were dropped in  th e  fo llo w in g  
Nizanmama o f  192k b u t th e  o th e r  m easures rem ained unchanged in  

t h i s  Nizamnama.
N otw ithstand ing  th e  v a r ia t io n  o f  th e  lo c a l  u sag es , wedding 

p a r t ie s  a re  h e ld  by b o th  fa m ilie s  o f  th e  b r id e  and th e  groom, b u t
ex p en d itu res  fo r  bo th  a re  la rg e ly  met by th e  groom 's fam ily . The

groom i s  th u s  re q u ire d  to  p rov ide  th e  b r id e 's  fam ily  w ith  th e  
n ecessa ry  item s re q u ire d  fo r  th e  wedding f e a s t .  In  t h i s  way, o f te n  
exaggera ted  q u a n t i t ie s  o f  sw eets , r i c e ,  anim als e t c . ,  a re  re c e iv e d  
by th e  b r id e 's  fam ily .

In  an a ttem pt to  r e s t r i c t  th e  in c id en ce  and th e  d u ra tio n  o f 
wedding p a r t i e s ,  th e  M arriage Law 193^ p rov ided  th a t  "The ex p en d itu re  
must no t be ex ag g era ted , b u t i t  i s  p e rm itte d  th a t  th e re  should  be a 
wedding ceremony on th e  day th a t  th e  c o n tra c t  o f m arriage i s  made" (A rt.2 ) .

1 . O ct. 23. 1971.
2. " . . .  one o f te n  h e a rs  o f  th e  v i l la g e  t r a d i t io n s  b u t i t  i s  j u s t  as
bad in  Kabul and o th e r  c i t i e s  . . .  A W estern s ty le  item  in c lu d ed  
nowadays i s  th e  wedding d re ss  th a t  may be purchased  from abroad fo r  
as  much as 30,000 A fs" . (A. K arza i, W .J.J No.23 op c i t ) .
3 . Rule lU: 'th e  sw eets g iven  a t  th e  occasion  o f  c o n tra c tin g  th e  
n ikah  i s  n o t to  exceed th e  amount o f  one ch a rak ' .  1 charak  a k l b s .
4. Rule 16: 'c lo th e s  g iven  by th e  groom a re  to  be as fo llo w s: 
f i r s t  th e  w ealthy  group p ro v id es  U com plete s i l k  and k com plete 
w oollen and c o tto n  costum es; second th e  m iddle income group 
p ro v id es  3 com plete s i l k  and 3 w oollen and co tto n  costum es; t h i r d  
th e  low income group p ro v id es  3 com plete w oollen and c o tto n  costum es.
5. Rule 19: ' I f  a f t e r  th e  con clu sio n  o f th e  wedding th e  husband, 
h is  fam ily  o r  th e  b r i d e 's  fam ily  w ish to  g ive  to  th e  b r id e  ornaments 
o r  household equipment i t  i s  up to  them b u t i s  n o t a  n e c e s s i ty " .
6. Rule 21: 'From f iv e  to  tw enty ru p ia s  and no t above t h i s  sum may
be g iven  to  th e  m ulla  who c o n tra c ts  th e  nikah!
7. Rule 20: " I f  on th e  H ight o f  hena. e i th e r  o f th e  b r id a l  p a r t i e s
w ish to  ho ld  a p a r ty  to  which th e y  in v i te  t h e i r  f r ie n d s ,  male and 
fem ale , i t  i s  no t fo rb id d en , however, f r u i t  and sw eets p rov ided  must 
no t exceed what i s  n ecessa ry  fo r  consumption by th e  g u ests  and th e  
g u e s ts  must no t ta k e  an y th in g  home".
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This law  a ls o  in tro d u ced  some q u a n t i ta t iv e  l im i ta t io n s  

on th e  ex p en d itu re  in c u rre d  a t  a  wedding ( l ) .  F u rth e r to  th e  
p e rsu a s iv e  m easures which a ttem p ted  to  r e s t r i c t  th e  tim e o f  th e  

wedding p a r t i e s ,  t h i s  law  p rov ided  th a t  " . . .  th e  very  evening o f  th e  

ceremony o f  th e  c o n tr a c t ,  th e  husband i s  a u th o riz e d  to  p rep a re  a 

meal fo r  h is  g u e s ts  so long  a s  he does n o t in c u r unnecessary  
ex p en se s" .(A rt.U ). As can be seen , t h i s  p ro v is io n  a ttem p ted  to  

r e s t r i c t  th e  wedding f e s t i v i t i e s  to  th e  evening o f th e  ceremony o f  

th e  c o n tr a c t .  Moreover only  th e  husband was a u th o riz ed  to  ho ld  

a  wedding ceremony. A ccordingly  th e  husband d id  n o t have t o  p rov ide  

th e  b r id e 's  fam ily  w ith  th e  n ecessa ry  item s fo r  a  wedding f e a s t .

The 19^9 M arriage Law adopted f le x ib le  m easures on wedding 
ex p en d itu re s . V ith re g a rd  to  c lo th e s ,  t h i s  law enacted  th a t  'g i f t s  o f  

c lo th e s  to  th e  b r id e  a re  l e f t  to  th e  d is c r e t io n  o f  th e  groom, and th e  
groom cannot be fo rced  to  spend beyond h is  means r J(2). The 19^9 law  

a ls o  p rov ided  th a t  ’consumption o f  ex cessiv e  sw e e ts ,g iv in g  
o f  h an d k erch ie fs  a t  th e  occasion  o f  th e  c o n tra c t  o f  n ikah  w hether i t  
be in  th e  month o f  Ramad&n o r  o th e rw ise  a re  fo rb id d en . At th e  
m eeting o f  n ikah  sw eets p rov ided  should  no t exceed what i s  re q u ire d  
fo r  consum ption. On th e  H ight o f  hena i f  th e  groom w ishes to  ho ld  
a p a r ty  as  walima . i t  i s  p e rm itte d , b u t i t  should  be in  accordance w ith  

h is  s o c ia l  s tan d in g  and must avo id  e x tra v a g a n c e '. ( 3 ) .
The M arriage Law 1971 co n ta in s  on ly  one c lau se  which p ro v id es  

t h a t  'weddings should  be perform ed in  th e  sim ple home-made c l o t h e s ' . [ k ) .

This p o s i t io n  in  th e  new law has been a p tly  c r i t i c i s e d  by an 
e d i t o r i a l  a r t i c l e  o f  Mermon as fo llo w s: " I t  i s  no t q u ite  understood

what i s  meant by t h i s  c la u s e . For i f  th e  aim i s  to  l im i t  th e  

ex cessiv e  ex p en d itu re  invo lved  in  m arriag e , i t  i s  no t on ly  th e  expensive 

wedding c lo th e s  (and even th a t  i s  no t c l a r i f i e d  w hether c lo th e s  f o r  th e

1 . "During th e  s e tt le m e n ts  o f th e  m arriage  c o n tr a c t ,  th e  cakes 
served  must n o t exceed 7 k i lo s  in  w eight . . . "  (A rt.U ).
2 . A rt. 3.
3. A rt. U ib id .  
k.  A r t. 15.
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b r id e ,  groom o r b o th ) ,  b u t s e v e ra l  o th e r  th in g s  such as ex cessiv e  

dower, cerem onies o f  engagement, n ikah  and wedding, as w e ll as 

cerem onies a f t e r  th e  wedding which a re  a l l  among th e  unnecessary  
perform ances th a t  v io la te  th e  requ irem en ts  o f  our economic w e lfa re .

I t  was expected  th a t  th e  law o f 1971 should  l i k e  th e  law o f 19^9 

a t  l e a s t  have d isco u rag ed , o r even e x p l i c i t ly  fo rb id d en  th e se  

ex trav ag an t cerem onies", ( l )

The re fe re n c e  to  sim ple home-made d re ss  in  th e  1971 law i s ,  
p robably  designed  to  d iscourage  th e  r e c e n t  t re n d  in  th e  c i t i e s  in  

re s p e c t o f  buying im ported and more expensive d re s se s . However, 
th e re  i s  no j u s t i f i c a t i o n  fo r  th e  com plete s i le n c e  o f t h i s  law in  

reg a rd s  to  o th e r  expensive m arriage cerem onies.

A b a s ic  aim o f  walima in  S h a r i ’a  i s  to  p u b l ic is e  th e  n ik a h .
This aim can s u re ly  be s a t i s f i e d  by th e  use o f  mass media.

I t  would be p re fe ra b le  fo r  th e  p a r t i e s  to  p u b lic is e  th e  wedding in  
th e  lo c a l  p re s s .  So f a r  no such requ irem en t e x is t s  and th e  m a tte r 
i s  l e f t  to  th e  in d iv id u a l ch o ice . P u b lic is in g  th e  wedding in  th e  
p re s s  re p la c e s  to  some e x ten t th e  need to  ho ld  huge p a r t i e s  to  a d v e r t is e  
th e  wedding. The M in is try  o f  J u s t i c e ,  who su p e rv ise s  th e  r e s g i s t r a t i o n  
o f f ic e s ,  cou ld  in tro d u ce  re g u la t io n s  t h a t  th e  n ikah  should  be p u b lic ly  

a d v e r tis e d  p r io r  to  i t s  r e g i s t r a t io n .
On th e  o th e r  hand th e  is s u e  could  be approached from a  more 

p r a c t ic a l  an g le . T his could  be th rough  th e  p ro v is io n ,b y  th e  
Government o f  r e g is te r e d  b u ild in g s  where m arriages can be perform ed.

The b u ild in g s  can be su p erv ised  by th e  lo c a l  m unic ipal a u th o r i t i e s .
The f a c i l i t i e s  and th e  type  o f e n te r ta in m en t p rov ided  in  th e se  b u ild in g s  

should  be p lanned in  a  manner as  to  make them s u f f i c i e n t ly  ap p ea lin g  

to  th e  lo c a l  p eo p le , f in a n c ia l ly  and o th e rw ise , in  o rd e r to  encourage 

th e  use o f  th e  s e rv ic e s . In  th e  p lan n in g  o f th e  s tan d a rd s  o f food 
and s e rv ic e s  utm ost c a u tio n  should be e x e rc ise d  in  o rd e r to  d iscourage  

co m p etitio n . I t  i s  a lso  im portan t to  n o te  t h a t  th e  o b je c t o f 

t h i s  p ro je c t  should  no t be a  commercial one b u t as  p a r t  o f  th e  s o c ia l  

s e r v ic e s ,  h o p e fu lly  a t  some s tag e , i t  shou ld  reach  a le v e l  a t  which 
i t  becomes s e l f  m a in ta in in g . And f i n a l l y ,  due c o n s id e ra tio n  should  be

1. Mermon  ̂ A Look a t  th e  M arriage Law; op c i t  p . 'jk.
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given  to  th e  convenient p a r t i c ip a t io n  o f th e  lo c a l  women.

A w e ll o rgan ized  p ro je c t  can s u re ly  succeed and would enable 

th e  m unic ipal a u th o r i t i e s  to  e x e rc is e  a measure o f  c o n tro l in  

o rd e r to  reduce th e  problem  o f expensive and co m p etitiv e  w eddings.

C on tro l and p e rsu as io n  can be e x e rc ise d  on v a rio u s  l e v e l s :

A. In  th e  s iz e  o f  th e  b u ild in g s , so t h a t  th e y  can c a te r  fo r  only

a c e r ta in  number o f  p eop le .

B. In  th e  tim e o f e n te r ta in m e n t, and m usic.

C. On th e  q u a n tity  and v a r ie ty  o f  food.

D. To encourage r e g i s t r a t i o n ,  a d v e rtise m e n t, and th e  p ro v is io n  o f 
sim ple b r id a l  c lo th in g .

Moreover th e  prem ises could  be used  fo r  c e r ta in  a l te r n a t iv e  
p u rp o ses; i t  would in  f a c t  be p re fe ra b le  to  e s ta b l i s h  them w ith  t h i s  
aim in  mind.

The p ro je c t  would a lso  seem a t t r a c t i v e  from th e  custom er’s 
p o in t o f  v iew , as very  o f te n  th e re  i s  a sh o rtag e  o f  p a r ty  r e q u is i t e s  
f e l t  in  th e  in d iv id u a l a rrangem ents . ( l ) .

At p re s e n t ,  th e re  a re  a couple o f p la ce s  in  Kabul, e .g .  th e  
’P ress  C lub' where wedding p a r t i e s  a re  u s u a lly  h e ld . But th e  P ress  
Club has undoubtedly become a m id d le -c la ss  k ind  o f p la c e . As no ted  

above th e  success o f  th e  proposed p ro je c t  seems la rg e ly  to  depend 
on i t s  a b i l i t y  to  a t t r a c t  people o f average income le v e l s .
IV DOWER (Mahr)

The Qur&n commands to  "g ive  women t h e i r  dower” . (2) In  $ a n a fi 

law  th e  m arriage c o n tra c t  i s  v a l id  w hether i t  s t ip u la te s  a  dower o r 

n o t. I f  th e  dower i s  no t s t ip u la te d  o r  indeed  i f  th e  c o n tra c t  e x p re ss ly  

s t a t e s  t h a t  th e re  s h a l l  be no dower, th e  w ife  i s  e n t i t l e d  to  th e  

m a h r-a l-m ith l o r th e  p ro p er dower which i s  c a lc u la te d  w ith  re fe re n c e  to  

to  th e  mahr re c e iv e d  by o th e r  fem ale members o f  th e  w if e 's  fam ily ,

1 . ” . . .  F ash ionab le  and expensive wedding d re sse s  a re  u su a lly  on ly
used  fo r  one evening . In  o rd e r to  avoid  unnecessary  expenses,
h ire d  wedding d re sse s  should  be encouraged and should  be made a v a ila b le  
to g e th e r  w ith  o th e r  n ecessa ry  item s such as f u r n i tu r e ,  c u t le ry  e t c ” .
(A re a d e rs  l e t t e r ,  Jum h u riy a t, 2nd y e a r ,  No.76 , Nov. 197*0•
2. Sura k , v e rse  U.
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and on h e r p e rso n a l a t t r i b u t e s .  The M alik is  a lo n e  reg a rd  a 

m arriage  c o n tra c t  which does no t s t i p u l a t e  dower o r  which 

e x p re ss ly  s t ip u la te s  t h a t  no dower s h a l l  be p ay ab le , as in v a l id .  
According to  t h i s  school th e  p a r t i e s  may te rm in a te  th e  c o n tra c t  

b e fo re  consummation b u t once consummation has occured th e  in v a l id i ty  

i s  expunged and th e  w ife  becomes e n t i t l e d  to  h e r  p roper dower.

There i s  no s p e c if ie d  minimum fo r  dower in  S h a f i ' i  law , whereas 

in  H anafi law th e  minimum dower which may be s t ip u la te d  i s  one d in a r

(o r te n  d irham s). T his sum i s  g iven  because accord ing  to  one

’tr a d i t io n *  th e  Prophet gave to  s e v e ra l  o f h is  wives a  dower o f  te n  

dirham s and a number o f  household n e c e s s i t i e s ,  such as  a  h a n d -m ill, 

a  w ater ju g  and f u r n i tu r e .  There i s ,  however, no sum as  a  s p e c if ie d  

maximum fo r  mahr in  S h a r i 'a .
The d o c tr in e  o f t r a d i t i o n a l  law i s  th a t  th e  p a r t i e s  them selves 

may s t ip u la te  in  th e  m arriage  c o n tra c t  when th e  dower should  be p a id : 

e i th e r  on th e  co n c lu sio n  o f  th e  c o n tr a c t ,  o r a t  any o th e r  tim e , o r a 

p o r tio n  on th e  co n c lu sio n  o f  th e  c o n tra c t  and th e  rem ainder on th e  
te rm in a tio n  o f  th e  m arriage  by d eath  o r  d iv o rc e . I f  th e  p a r t i e s  do 
n o t s p e c i f ic a l ly  s t a t e  when th e  dower should  be p a id , th e  H anafis 
ho ld  th a t  in  th e  absense o f lo c a l  custom to  th e  c o n tra ry , h a l f  th e  
dower i s  due when th e  c o n tra c t  i s  concluded and payment o f  th e  o th e r  

h a l f  i s  d e fe rre d  u n t i l  th e  m arriage e n d s . ( l ) .
The c la im  o f  th e  w ife  o r widow fo r  th e  unpaid  p o r tio n  o f  dower 

i s  an unsecured deb t due to  h e r from h e r husband o r h is  e s t a t e .

But S h a r i 'a  g iv es  to  th e  widow, whose dower has rem ained unpaid ,

a s p e c ia l  r ig h t  to  en fo rce  h e r demand. This i s  known as th e  'w idow 's 

r ig h t  o f  r e t e n t i o n '.  A widow la w fu lly  in  p o sse ss io n  o f h e r 

h usband 's  e s ta te  i s  e n t i t l e d  to  r e t a in  such p o sse ss io n  u n t i l  h e r 

dow er'deb t i s  s a t i s f i e d .  I t  i s  a r ig h t  to  r e t a in  and no t to  o b ta in , 

and i s  a  p r i o r i t y  o f  th e  dower deb t a g a in s t  h e i r s  and c r e d i to r s .

But once she lo s e s  th e  p o sse ss io n , she lo s e s  h e r  s p e c ia l  r ig h t  

and i s  in  no b e t t e r  p o s i t io n  th a n  an unsecured  c r e d i t o r . (2 ) .

1 . See more i n ,  e .g .  in  A. A.A. Pyzee, O u tlin e s  o f  Mohammadan Law 
Oxford 196U p . 138.
2 . See D r. D. H in c h c li f fe ,  Is lam ic  Law o f  M arriage and D ivorce in  
In d ia  and P a k is ta n . Ph.D. T h e s is , London U n iv e rs ity , 1971: 123.



38

Dower in  A fghan istan  p re se n ts  two main problem s: n o n -rec e ip t

o f  dower by th e  w ife , and ex cessiv e  dowers.

A. N o n-receip t o f Dower by th e  Wife:

No d a ta  e x i s t  t o  show how o f te n  th e  w ife  does in  f a c t  re c e iv e  th e  
dower on th e  term s agreed  to  in  th e  m arriage  c o n tra c t .  I t  i s  

n e v e r th e le s s  common knowledge t h a t  " th e  money o r p ro p e rty  i s  r a r e ly  

acq u ired  by th e  b r id e  u n le ss  She i s  d iv o rced  and goes to  c o u rt to  

re c e iv e  th e  d ow er" .(1 ) . I t  i s  moreover no t on ly  th e  husband who 

keeps th e  dower b u t a ls o  th e  f a th e r  o r g u ard ian  o f th e  g i r l  who 

sometimes rece iv e s  th e  dower from th e  husband b u t keeps i t  f o r  h im se lf . 
This problem has been emphasized in  th e  p a rlia m e n ta ry  d ebate  on th e  

M arriage Law 1971 as fo llo w s: "We must ensure  t h a t  th e  b r id e  re c e iv e s  
h e r dower, o therw ise  we a l l  know th a t  th e  guard ian  o f  th e  g i r l  re c e iv e s  
money fo r  dower from th e  groom o r  h is  guard ians and s l ip s  i t  in to  

h is  own pocket d is re g a rd in g  th e  b r id e ’s S h a ria  r ig h t  in  t h i s  r e s p e c t" (2 ) .

The problem  o f  non-payment o f  dower to  th e  w ife  
i s  c lo s e ly  r e la te d  to  th e  r e g i s t r a t io n  o f  m arriage  and d iv o rce .
G enera lly  speak ing , whenever a m arriage  goes th rough  th e  r e g i s t r a t io n  
f o r m a l i t i e s  th e  q u es tio n  o f  th e  r e c e ip t  o f dower by th e  w ife  re c e iv e s  

some form al a t t e n t io n .  A deed o f  m arriage (n ikah  k h a t) norm ally  
ensu res th e  r e c e ip t  o f  a t  l e a s t  th e  'p rom pt' p a r t  o f dower; and a 
s ta tem en t to  th a t  e f f e c t  i s  reco rded  in  th e  n ikah  k h a t . In  th e  
form o f  n ikah  k h a t which i s  a uniform  document, a  s e c tio n  i s  

p rov ided  fo r  th e  e n try  o f  th e  whole dower, th e  p a r t  re c e iv e d  and th e  

rem ainder owing. T his i s  i l l u s t r a t e d  in  Shah Baba and L a t i f a (3) 

in  which i t  i s  reco rd ed  in  th e  n ikah  k h a t t h a t  " L a tifa  w h ile  being  

m ature and in  p o sse ss io n  o f  h e r f a c u l t i e s  s ta te d  th a t  ou t o f th e  
t o t a l  amount o f  my mahr (U5,000 a f s ) ,  I  re c e iv e d  th e  prompt p a r t  

o f 15,000 a f s  . . .  Shah Baba made a  s ta tem en t th a t  30,000 a f s ,  th e  

d e fe rre d  dower i s  my deb t to  L a t i f a " .  In  t h i s  way th e  n ikah  khat 

r e g i s t e r s  th e  term s o f  th e  i n i t i a l  agreem ent o f th e  spouses in  re sp e c t 
of. dower and se rv es  as a  document o f  p ro o f in  th e  w if e 's  hand 

should  th e  husband subsequen tly  re fu se  to  acknowledge h is  d eb t.

The M arriage Law i 960 as w e ll as th a t  o f  19715 a re  e x p l i c i t  to  th e

1 . Kabul Tim es, O ct. 23. 1971, ib id .
2. Faizanu l-H aq , W .J .J , No.23, Ju ly  19&7•
3. Nikah kha t No.1 3 /2 3 .1 .13^8 AH(1969)# O ffice  fo r  R e g is tr a t io n  

o f  Documents, Shahr- e  Kohna (Old c i ty )  Kabul.
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e f f e c t  th a t  n ikah  khat w hile  be ing  a document o f  p ro o f fo r  

n ikah  i s  meanwhile a  document o f  p ro o f in  re s p e c t o f  dower in  

th e  hand o f  th e  w ife . The main q u e s tio n  concern ing  n ikah  khat 
i s  t h a t  p robab ly  a  v a s t  m a jo rity  o f  r u r a l  m arriages a re  no t r e s g is te r e d  

a t  a l l .

A deed o f d iv o rce  ( t a l a a  k h a t) on th e  o th e r  hand f a i l s  to  g ive  

adequate a t t e n t io n  to  th e  m a tte r  o f  dower. Normally a  b r i e f  

re fe re n c e  as  to  w hether th e  w ife  has re c e iv e d  h e r dower o r no t appears 

in  th e  t a l a q  k h a t . Whenever th e  p a r t i e s  v o lu n te e r  to  s e t t l e  th e  

dower debt and make a  s ta tem en t to  t h i s  e f f e c t ,  th e  s ta tem en t would 

be reco rded  in  th e  ta la q  k h a t . But u n le ss  th e  p ro sp e c tiv e  d iv o rcees  

v o lu n te e r  to  do s o , th e  r e g i s t r a t i o n  o f f ic e  u s u a lly  e n te rs  a  g en e ra l 
re fe re n c e  in  th e  t a l a q  khat which in  e f f e c t  le av e s  th e  w ife  f r e e  to  
choose w hether she c la im s h e r  dower o r  n o t. D e ta i ls  o f  th e  p rocedure 

concern ing  t a l a q  kha t and th e  dower th e r e in  w i l l  be d iscu ssed  in  a 
l a t e r  c h ap te r on d iv o rce . S u ff ic e  h e re  to  g ive  an example o f t a l a q  
k h a t in  which th e  p a r t i e s  v o lu n ta r i ly  s e t t l e d  th e  dower d e b t. In  
Ma1sum khan.v .B ib i G ul( l )  fo r  example, th e  t a la q  khat reco rd ed  th a t  
” . . .  B ib i Gul w h ile  p re se n t in  t h i s  o f f ic e  made a  v a l id  sta tem en t 
t h a t  she re ce iv ed  h er dower and to  t h i s  e f f e c t  gave a form al r e c e ip t  
t o  Ma'sum Khan". Records o f t a l a q  k h a t , however, in d ic a te  t h a t  
c ase s  in  which th e  p a r t i e s  v o lu n ta r i ly  s e t t l e  th e  dower deb t a re  

r e l a t i v e ly  r a r e .  In  th e  m a jo rity  o f  c a s e s , dower rem ains u n s e t t le d  
w h ile  th e  t a l a q  kha t i s  be ing  com pleted. The b a s ic  weakness o f th e  

t a l a q  khat procedure  in  t h i s  re s p e c t su re ly  l i e s  in  i t s  v o lu n ta ry  

n a tu re  in  t h a t  i t  le av e s  th e  husband v i r t u a l ly  f r e e  as  to  w hether 

he pays th e  dower deb t a t  th e  o ccasion  o f  th e  r e g i s t r a t i o n  o f 

t a l a q  khat o r n o t .
The M arriage Law 1971 p ro v id es  fo r  th e  dower to  be ass ig n ed  in  

th e  m eeting o f  c o n tra c t  (m ajles  -  £  -  !aqd) and to  be in s e r te d  in  

n ikah  khat (2 ) ;  i t  a s s e r t s  t h a t  "dower i s  th e  r i g h t  o f  th e  b r id e  

and must be p a id  to  h e r ;  prompt and d e fe rre d  dower a re  t o  be in s e r te d

1 . Talaq kha t No.1 /1 .1 .1 3 5 1  A.H (1972), ib id .
2 . A r t ic le  lU M arriage Law 1971.
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in  th e  n ikah  khat and p a id  to  h e r o r to  h e r  le g a l  a g en t” . ( l ) .  While d e fin in g  

th e  v a lu e  o f  n ikah  k h a t , t h i s  la v  enac ted  th a t  "n ikah  khat i s  a  deed o f  
p ro o f fo r  b o th  spouses w ith  reg a rd  to  n ikah  > and i t  i s  a  deed o f 
dower fo r  th e  w ife  which i s  to  be handed to  h e r  in  person  upon 

r e g i s t r a t i o n  o r  to  be d e liv e re d  to  h e r th rough  h e r le g a l  a g en t.

The husband may o b ta in  a  r e p l ic a  th e re o f” . ( 2 ) .

In  o rd e r to  ensure  th e  w if e 's  p ro p r ie ta ry  r ig h t s  in  re sp e c t 

o f  mahr, th e  1971 law  f u r th e r  p rov ided  th a t  " th e  w ife  can le g a l ly  

make a t r a n s a c t io n  on h e r a ss ig n ed  dower in  a  p ro p r ie to ry  c a p a c ity " (3 ) .

Two d r a f t  a r t i c l e s  which were designed  to  ensure  th e  r e c e ip t  o f 

th e  d e fe rre d  dower by th e  w ife  however d id  n o t succeed to  go th rough  
th e  W olesi J i r g a .  The d r a f t  a r t i c l e  15 o f th e  M arriage B i l l  

a ttem pted  to  ensure  t h a t  " i f  th e  d e fe rre d  dower c o n s is ts  o f moveable 
p ro p e rty  and i s  d e liv e re d  to  th e  l e g a l  agen t (w a k il) o f  th e  b r id e ,  
th e  agent i s  to  d e l iv e r  th e  whole o f  th e  a fo re s a id  dower to  th e  
p r in c ip a l  b e fo re  th e  O ffice  fo r  R e g is tr a t io n  o f Documents". A 

f u r th e r  d r a f t  a r t i c l e  p rov ided  th a t  % s ta tem en t g u a ran tee in g  
i t s  r e c e ip t  by th e  p r in c ip a l  s h a l l  be e n te red  under th e  p a r t i c u la r  

s e c tio n  fo r  moveable dower in  th e  n ikah  k h a t. Any c la im  o f  th e  
agen t about th e  d e liv e ry  o f th e  dower s h a l l  n o t be heard  except on th e  
b a s is  o f a  l e g a l ly  v a l id  document"(U). I t  i s  common knowledge th a t  th e  

b r id e  u s u a lly  ap p o in ts  one o f  h e r c lo se  r e l a t i v e s ,  o f te n  h e r  f a th e r  

as h e r agen t (w a k il) to  re c e iv e  th e  dower on h e r b e h a lf .  T ra d i t io n a l ly  

th e  appointm ent took  p la ce  only  v e rb a lly  a t  sane s ta g e  b e fo re  th e  

dower was p a id . The above p ro v is io n s  o f  th e  M arriage B i l l  were 

a p p a ren tly  aimed a t ensuring th e  docum entation o f  agency (w ik& lat) 
as w e ll as th e  d e liv e ry  o f  th e  dower to  th e  person  o f th e  b r id e .

They were indeed  d e s ir a b le  m easures fo r  red u c in g  th e  problem  o f  

non-payment o f  dower to  th e  w ife .

U n fo rtu n a te ly  b o th  o f th e  above p ro v is io n s  were dropped by a  

m a jo rity  v o te  soon a f t e r  one o r two o b je c tin g  v o ices  r a is e d  th e  p o in t

1 . A rt. 16 ib id .
2. A rt. 2k ib id .
3. A r t .  26 ib id .
U. See W .J.J No.23 J u ly  1967 .
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th a t  " th e  coining o f  th e  b r id e  to  th e  c o u r ts  c re a te s  a  d i f f i c u l t y ,  

e s p e c ia l ly  fo r  th e  Kochis -  nomads - w( l )  , and th a t  " i t  i s  no t 
f e a s ib le  t h a t  our women should  come to  th e  c o u r ts  and make such 

s ta te m e n ts " (2 ) .  Only one view has been reco rded  as having  o b jec ted  
to  th e  above comments by say ing  t h a t :  "Mahr i s  a  r ig h t  o f  th e  b r id e

and i f  we d id  no t en ac t p ro v is io n s  to  ensure  i t s  r e c e ip t  by 

h e r ,  we a l l  know t h a t  th e  b r id e  does no t always re c e iv e  th e  dow er" .(3 ) .

As f o r  th e  immovable p ro p e rty , th e  1971 law in  o rd e r to  ensure  
docum entation o f  th e  p ro p e rty  in c lu d ed  in  dower prov ided  th a t  " i f  th e  
dower c o n s is ts  o f immovable p ro p e r ty , i t s  fo u r  boundaries a re  to  be 

in s e r te d  in  th e  n ikah  k h a t" . (4)
The m easures adopted in  th e  1971 M arriage Law on dower c lo s e ly  

co rrespond  t o  th o se  o f  th e  p rev io u s  law o f  i 960 (5 ) .  A ll p ro v is io n s  
d iscu ssed  above appeared in  alm ost e x a c tly  th e  same form w ith  one o r 
two minor d if fe re n c e s  concern ing  moveable p ro p e rty  when c o n s t i tu t in g  
th e  su b je c t o f  dower. The p rev io u s  law p rov ided  th a t  'upon 
producing  n ikah  kha t th e  immovable p ro p e rty  in c lu d ed  in  th e  dower 
s h a l l  be t r a n s f e r r e d  t o  th e  w if e 's  name in  th e  reco rd s  o f  th e  o f f ic e s  
o f  ta x  and m u n ic ip a l i ty '. ( 6 ) .  Moreover in  o rd e r t o  ensure  th e  w if e 's  
p ro p r ie ta ry  r ig h t s  by means o f docum entation, i t  was p rov ided  th a t  
' t h e  w ife  can t r a n s f e r  h e r a ss ig n ed  dower back to  th e  husband o r 
anyone e ls e  by s a le ,  g i f t ,  o r a p p ro p r ia tio n  -  ta m lik  - ,  by means 

o f  a  deed o f  ow nership -  q ib a la  - B deed o f  c o n fe ss io n  -  i q r a r  khat 

-  o r  deed o f  a p p ro p r ia tio n  -  ta m lik  k h a t . (7 ) .
I t  th u s  appears t h a t  th e  i 960 law when ta c k l in g  th e  problem o f  

m ishandling  o f  th e  w if e 's  dower, aimed a t  a  h ig h e r degree o f  c e r ta in ty  

th a n  d id  th e  M arriage Law 1971*
As to  th e  q u es tio n  o f  how o f te n  and what p e rcen tage  o f  m arriages 

do in  f a c t  go th rough  th e  r e g i s t r a t i o n  f o r m a l i t ie s ,  no a cc u ra te  
s t a t i s t i c s  a re  a v a i la b le .  But in  view o f  th e  r e l a t i v e ly  sm all number

1 . Ss!!adat W .J.J No.23 ib id .
2 . D£wary W .J.J  ib id .
3. F.Haq W .J.J  ib id .
4 . A rt.lU  M arriage Law 1971*
5. See a r t i c l e s  1*+, 15 , 22, and 23 M arriage Law i 960 .
6 . A r t .15 ib id .
7* A rt. 23 ib id .
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o f nikafr k h a t and ta la q  kha t is su e d  between 1969 and 1973 in  A fg h an is tan , 

p robably  on ly  a f r a c t io n  o f  m arriages and d iv o rce s  a re  r e g is te r e d :

ig62. 1210 1211 1212 1211
Nikah k h a t: 5,37** 6,212 U,899 7 ,730 8,OU6

Talaq k h a t: 85U 1,U07 1,509 1 ,666 1,635
The above sta tem en t i s  s u b s ta n tia te d  when one looks a t  th e  breakdown 

o f  th e  f ig u r e s .  R e g is tr a t io n  i s  p a r t i c u la r ly  h ig h  in  Kabul when 

compared w ith  o th e r  p ro v in ces  such as Kunar and P a k tia . In  1972 fo r  

example th e r e  were 2 ,0 6 l  m arriages and 266 d iv o rces  r e g is te r e d  in  Kabul 

whereas th e s e  f ig u re s  fo r  Kunars in  th e  same y e a r were a t  U and 2 

r e s p e c t iv e ly ;  38 m arriages and 9 d iv o rce s  were r e g is te r e d  in  P a k tia  

in  1972. The e s tim a te d  p o p u la tio n  o f  Kabul i s  rough ly  tw ice  o r th r e e  

tim es o f  th o se  o f  Kunar and P a k tia . E stim ated  p o p u la tio n  o f 

A fghan istan  in  1971 = 17 m i l l io n s ; 2U«12^ o f  t h i s  f ig u re  were th o se  
aged 15*29.

B. E xcessive Dower
The dower p a id  in  A fghan istan  i s  o f te n  s im ila r  in  v a lu e  t o  walwar ( l ) .

A d if fe re n c e  i s ,  however, to  be no ted  in  th e  p re v a il in g  s o c io - re l ig io u s  
a t t i t u d e s  concern ing  th e  two item s. Wiereas th e  p ra c t ic e  o f  walwar 
i s  o f te n  frowned upon among th e  more en lig h ten ed  p eo p le , dower i s  

accep ted  by a l l .  This d if f e re n c e  in  p o pu lar a t t i t u d e s  i s  o f te n  r e f le c te d  
in  th e  q u a n t i ta t iv e  v a r ia t io n s  o f  th e  s a id  two item s . In  r u r a l  m arriages 

where p a t r ia r c h a l  t r a d i t io n s  sure observed , walwar te n d s  to  exceed th e  

dower. Among th e  more educated  u rb a n ite s  on th e  o th e r  hand, walwar i s  

sometimes ab sen t b u t th e  dower ten d s  t o  be c o n sid e ra b ly  la r g e .

#
See S t a t i s t i c a l  C o lle c tio n  1971. M in is try  o f  P lan n in g , Kabul p .9:

"The above f ig u r e s  show only  th e  number o f  r e g is te r e d  in c id e n c e s . I t  
should  be no ted  t h a t  th e  re c o rd s  o f  m arriages and d iv o rce s  in  A fghan istan  
l i k e  th o se  o f  b i r t h s  and d ea th s  a re  no t re g u la r is e d  y e t ” . For f ig u re s  
r e l a t in g  to  y e a rs  a f t e r  1970 see S t a t i s t i c a l  C o lle c tio n  197^» C en tra l 
O ffice  fo r  S t a t i s t i c p u b l i c a t i o n ,  Kabul: 9^*96. Commenting on th e
above f ig u r e s ,  th e  C en tra l O ffice  f o r  S t a t i s t i c s  no ted  t h a t  ”I t  i s  
e v id en t t h a t  fo rce d  m arriag es  imposed in  o rd e r to  o b ta in  money, fam ily  
d isp u te s  and p o p u la r usages c o n s t i tu te  th e  causes o f  many m a r i ta l  
breakdowns in  A fghan istan  le a d in g  to  d iv o rce  and c o u n tle ss  m ise r ie s  
o f  th e  fa m il ie s .  D esp ite  th e  e f f o r t s  o f  th e  mass media t o  e n lig h te n  
th e  p eo p le , u n fo r tu n a te ly  a n tiq u a te d  usages a re  s t i l l  p re v a le n t and 
fo rced  m arriages co n tin u e  as  a  source  o f  m ise r ie s  in  many p ro v in ces  o f  
A fghan istan . I t  i s  hoped t h a t  w ith  th e  improvement o f  economic 
c o n d itio n s  and im plem entation o f  fundam ental s o c ia l  re fo rm s, th e se  problems 
w i l l  f in d  s o lu t io n s ” .
(1) See H.H. Smith e t  a l .  op c i t :  100.



The problem  o f  ex cessiv e  dower in  A fghan istan  i s  c lo se ly  r e la te d  

to  th e  problem  o f  th e  n o n -re c e ip t o f  th e  dower by th e  w ife  and in  

f a c t  th e  two problems m utually  feed  each o th e r :  "For i t  i s  o f te n

seen  th a t  women who have la rg e  dowers have n o t ,  due to  adverse  

s o c ia l  c o n d itio n s  and th e  in f lu e n c e  o f th e  husband, b e n e f ite d  from 

t h e i r  dower w ith o u t going th rough  len g th y  w rangling  in  th e  c o u r t” . ( l )

From h is  experience  as th e  head o f  th e  C assa tio n  C ourt, Q. Taraky 

p o in te d  ou t th a t  "dower has been th e  main source o f  d isp u te  between 

m arried  co u p les . T his i s  so because a t  th e  occasion  o f  s ig n in g  

th e  m arriage  c o n tr a c t ,  th e  amount o f  dower i s  s t ip u la te d  w ithou t 

ta k in g  in to  c o n s id e ra tio n  th e  f in a n c ia l  s ta tu s  o f  th e  boy. This 

problem becomes more ev id en t when th e  m arried  couple reach  th e  verge 

o f  s e p a ra tio n  and th e  w ife  asks fo r  h e r  dower. Taraky b e lie v e s  t h a t  
th e  amount o f  dower should  be le g a l ly  l im ite d " .  (2) .

Q u a n titiv e  l im i ta t io n s  on dower were in  f a c t  in tro d u ced  under 
th e  Nizamnama o f  1921 ( 3 ) ,  and th e  fo llo w in g  Nizamnama o f  192k (U),  
b o th  o f  which l im ite d  th e  amount o f  dower to  30 a f s .  a  sum which 
was co n sid ered  to  be th e  eq u iv a len t o f th e  H anafi minimum fo r  dower.

The Nizamnama r e s t r i c t i o n s  on th e  q u a n tity  o f  dower were 
in s p ire d  by King A m anullah 's e g a l i t a r i a n  views in  th e  reform s he 
in tro d u ced  on m arriage  law . These m easures s tood  in  c o n tra s t  to  th e  

l im i t s  imposed by h is  g ra n d fa th e r Amir Abdurrahman in  th e  l a t e  

n in e te e n th  c en tu ry , ( i . e .  1883). The l a t t e r  r e s t r i c t e d  th e  amount 
o f  dower acco rd ing  to  th re e  s o c ia l  c a te g o r ie s .  The Royal fam ily  
whose dower "was no t to  exceed 12,000 ru p ia s  and no t to  be under 

3 ,000 ; t h a t  o f  th e  n o b i l i ty  and c h ie f s  and o th e r  h ig h  o f f i c i a l s  was 

to  be between 1,000 and 3,000 ru p ia s ;  and th a t  o f  th e  o rd in a ry  people 

between 300 and 900 ru p ia s . But i t  was p o s s ib le  fo r  a husband to  

g ive  more should he w ish to  do so * (5 ).

The M arriage law o f  193*t as w e ll as th a t  o f 19^9, a lthough  
d isco u rag in g  ex cessiv e  exp en d itu re  in  m arriage  cerem onies, however, 
d id  no t sp e c ify  any l im i t  to  th e  dower. Nor d id  indeed  th e  new

1. Mermon e d i t o r i a l  fA Look a t  th e  M arriage Law1 -  lo c  c i t .
2.  The Kabul Times -  In te rv iew  w ith  Taraky on M arriage Law -
November 1 5 th , 1971.
3. Rule 15 *Dower f o r  a l l  c a te g o r ie s  o f people  i s  no t to  exceed 30 A f s ’ .
It. A rt. 11 as above.
5. See Mir Munshi -  op c i t ,  p .112.



m arriage  law  1971 a ttem p t to  r e s t r i c t  th e  amount o f  dower. This 

i s  undoubtedly  ig n o rin g  a problem which has aroused  concern fo r  a 

long  tim e . I t  i s  t r u e ,  o f c o u rse , t h a t  dower i s  a  l e s s e r  problem 

compared to  th e  b r id e p r ic e .  For dower i s  no t only  a  S h a ria  

r e q u is i t e  b u t in  p r a c t i c a l  term s a lso  i t  o f te n  rem ains as p a r t  o f 

th e  p ro p e rty  o f th e  m arried  coup le . However, when ta k in g  in to  

account th e  w ider s o c io - le g a l  im p lic a tio n s  o f  th e  problem o f 

ex cessiv e  dower i t  i s  a lso  t r u e  t h a t  above c o n s id e ra tio n s  do not 

s to p  a la rg e  dower from c re a t in g  adverse  e f f e c t s .  I t  i s  considered  

by some w r i te r s  t h a t  a  la rg e  dower fu n c tio n s  as  "a  check on th e

c a p r ic io u s  e x e rc is e  by th e  husband o f  h is  alm ost u n lim ited  power
o f  d iv o r c e " ( l ) .  I t  should  be p o in ted  o u t ,  however, t h a t  in  

A fghan istan  th e  main problem  concern ing  d iv o rce  i s  no t th e  h igh  
frequency  o f  d iv o rc e , fo r  " In  most p a r ts  o f  A fghan istan  d iv o rce  i s  

very  in fre q u e n t as i t  i s  s o c ia l ly  d isapproved o f " . (2) .
In  th e  absence o f  any r e l i a b l e  ev idence , i t  i s  d i f f i c u l t  to  

e s ta b l i s h  w hether th e  low in c id en ce  o f  d iv o rce  in  A fghan istan  i s  
in  f a c t  as a  r e s u l t  o f th e  p ra c t ic e  o f ex cessiv e  dower. Assessment
o f  th e  p re c is e  r o le  o f  th e  v a rio u s  f a c to r s  th a t  r e s t r i c t  th e  in c id en ce

o f  d iv o rce  in  A fghan istan  i s  a  su b je c t fo r  f u r th e r  re s e a rc h . However, 
i t  w i l l  be no ted  th a t  th e  p ra c t ic e  o f  ex cessiv e  dower c o n s t i tu te s  

a  s o c ia l  m isc h ie f  and d is c r im in a tio n  in  i t s  own r i g h t .  Because o f  
th e  ex cessiv e  sums invo lved  in  dower, i t  u s u a lly  rem ains unpaid  and 

th e  is su e  i t s e l f  le a d s  to  c o n f l ic t  and freq u en t l i t i g a t i o n .  In  
a d d itio n  to  t h i s ,  when one i s  to  d is t in g u is h  th e  main problem 

concern ing  d iv o rce  in  A fg h an is tan , i t  i s  p robably  th e  absence o f 
l e g i s l a t i v e  m easures to  p ro te c t  th e  w ife  a g a in s t th e  c a p r ic io u s  

e x e rc is e  o f  ta la q  by th e  husband. A lthough th e  low in c id en ce  o f

d iv o rce  a lso  su g g ests  th e  low in c id en ce  o f  th e  c a p r ic io u s  e x e rc ise  
o f  t a l a q , i t  i s  n e v e r th e le s s  t r u e  to  say  th a t  even in  th e  sm all 

number o f  d iv o rce s  r e g i s te r e d ,  one can c le a r ly  see th e  l e g a l  in e q u a l i ty  

o f  th e  spouses in  th e  m a tte r  o f d iv o rce . In  th e  absence o f

1 . A.A.A. Fyzee -  O u tlin es  o f  Mohammadan Law, op c i t :  127.
2 . D. W ilber, A fg h an is tan , New Haven 1962: 9^.
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l e g i s l a t i v e  reform  o f  th e  d ivo rce  law  which i s  i t s e l f  capab le  o f 

c a p r ic io u s  e x e rc is e  by th e  husband, i t  w i l l  be u n ju s t i f i e d  to  

argue th a t  th e  p r a c t ic e  o f  ex cessiv e  dower should  co n tin u e  in  o rd e r 

t o  check th e  c a p r ic io u s  e x e rc ise  o f  t a l a q  by th e  husband.

C onsequently , th e  two problems should  be d is tin g u is h e d  and n e i th e r  

should  be to le r a te d  a t  th e  expense o f  th e  c o n tin u a tio n  o f  th e  o th e r .

Dower does no t seem to  p lay  a  r e s t r i c t i v e  r o le  in  re g a rd s  to  

polygamy e i th e r :  f o r  in  A fg h an is tan , as a lre a d y  p o in ted  o u t ,  dower
i s  n o t u su a lly  p a id  in  immediate te rm s ; consequen tly  dower i s  no t 

l i k e ly  to  c o n s t i tu te  an immediate check on polygamy. On th e  c o n tra ry  

la rg e  dower in  a  sense  encourages polygamy in  A fghan istan . For 

ex cessiv e  dower depends on w ea lth , th e  w e ll- to -d o  who can a f fo rd  

h ig h  ex p en d itu re  can a lso  a f fo rd  polygamy. Whereas some people  

because o f th e  la c k  o f  means may rem ain unm arried o r m arry c o n sid e rab ly  
l a t e  ( l ) .  This very  s i tu a t io n  te n d s  to  f o s te r  polygamy, fo r  a  

number o f m arriag eab le  women a re  l ik e ly  to  rem ain unm arried u n t i l  
l a t e  w hile  t h e i r  p a re n ts  w a it fo r  more a t t r a c t i v e  o f f e r s .  Such 
o f f e r s  a r e ,  on th e  o th e r  hand, more l ik e ly  to  come from w ealthy  men 
in c lu d in g  th o se  who w ish to  marry polygamously and who a re  u s u a lly  
p repared  to  in c u r  h igh  exp en ses(2 ).

The absence o f any r e s t r i c t i o n s  on dower in  th e  1971 law has been 
a p t ly  commented upon by an e d i t o r i a l  a r t i c l e  o f  Mermon which no ted  

t h a t :  "The i n t e r e s t  o f  economizing th e  n a t io n a l  w ealth  and th e

t r a in in g  o f a new g e n e ra tio n , demand no t only  an e n lig h te n ed  campaign 

to  s to p  th e  f a n c if u l  and unnecessary  e x p en d itu re , b u t a ls o  th e  in tro d u c tio n  

o f  maximum p ra c t ic a b le  l e g i s l a t i v e  l im i ta t io n s  and t h e i r  enforcem ent.

We though t i t  was tim e th a t  in  th e  l i g h t  o f  th e  guidance o f  th e  holy  

Prophet who s a id  t h a t  "b e s t o f  women Are th o se  whose dower i s  l e s s " ,  

th e  same S h a ria  minimum th a t  was f ix e d  a t  30 A fs. some y e a rs  ago 

would have been upheld  o r  e ls e  a  j u s t  l e g a l  l im i t  e n a c te d " .(3 ) .

1 . "A fghan istan  p robab ly  s tan d s  ou t among th e  c o u n tr ie s  in  i t s  number 
o f o ld  unm arried boys and g i r l s .  "Kabul Times e d i t o r i a l ,  O ct. 23rd 1971.
2. "E xcessive dower and o th e r  enormous ex p en d itu res  invo lved  in  th e  
cerem onies b e fo re  and a f t e r  n ik a h , c o n s t i tu te s  a  la rg e  b a r r i e r  in  th e  
way o f  monogamy which i s  c lo s e r  t o  th e  law  o f  n a tu re . This p o s i t io n  
i s  aggravated  when polygamy i s  nowadays p ropagated  by some people  as 
a  means o f  p rev en tin g  m oral c o rru p tio n " . (Mermon e d i t o r i a l ,  A Look 
a t  th e  M arriage Law 1971» lo c  c i t ) .  '
3. Mermon. ib id .
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The new law , on th e  c o n tra ry , in d i r e c t ly  encourages la rg e  dower 

as i t  exempts dower from th e  government ta x :  ’a f t e r  c o n tra c tin g  th e

n ik a h , th e  b r id e  and groom, o r t h e i r  a g e n ts , w i l l  make a  s ta tem e n t, 

b e fo re  th e  c o u r t ,  upon which th e  deed o f  n ikah  s h a l l ,  l i k e  o th e r  deeds 

be reco rd ed  and com pleted. No ta x  w i l l  be tak en  on dower m entioned 

in  th e  deed o f  nikfib*. ( l ) .
The exemption o f  dower from ta x  as  above i s  p robably  designed  

to  encourage th e  r e g i s t r a t i o n  o f  m arriages as  th e  c lau se  o f  't a x  

exem ption1 appears in  th e  co n tex t o f  th e  r e g i s t r a t io n  f o r m a l i t ie s .

This c o n s id e ra tio n , however, does no t p rev en t th e  above a r t i c l e  from 
fu n c tio n in g  as an encouragement to  la rg e  dower.
CONCLUSION

The C o n s ti tu tio n  o f  196k in  i t s  pream ble s ta te d  i t s  aim as 

" . . .  to  re o rg a n ise  th e  n a t io n a l  l i f e  o f  A fghan istan  acco rd ing  to  th e  

requ irem en ts  o f  th e  tim e , to  ach ieve j u s t i c e  and e q u a l i ty ,  to  ensure  
l i b e r t y  and w e lfa re  o f  th e  in d iv id u a l ,  t o  form u l t im a te ly  a  p rosperous 
and p ro g re s s iv e  s o c ie ty ” .

The same C o n s ti tu tio n  makes i t  a  duty  o f  th e  l e g i s l a tu r e  -  Shura 

-  t o  " l e g i s l a t e  fo r  o rg an iz in g  th e  v i t a l  a f f a i r s  o f  th e  c o u n try " (2 ) .
The i n i t i a t i o n  o f  t h i s  c o n s t i tu t io n  was pronounced in  th e .p r e s s  

and by p u b lic  spokesmen as th e  beg inn ing  o f  an e ra  o f  refo rm . R efe rrin g  
to  th e  e x is te n t  l e g i s l a t i v e  vacuum in  A fg h an is tan , S h a fiq  th e  th e n  

PM, noted  in  h is  p o lic y  s ta tem en t b e fo re  p a rliam en t t h a t  "w ith  th e  

p rom ulgation  o f th e  I 96U C o n s ti tu tio n , th e  duty  o f  th e  Government 
in  re s p e c t o f  endorsing  and su p p o rtin g  th e  l e g i s l a t i v e  movement in  
t h i s  co u n try , has s t a r t e d  as  a  d i s t in c t iv e  movement. T his Government, 

w ith  due a t t e n t io n  to  th e  h is to r y  o f  t h i s  movement and th e  v a lu ab le  

m easures tak en  du rin g  th e  t r a n s i t i o n  p e rio d  and a f te rw a rd s , prom ises 

to  work e f f e c t iv e ly  in  o rd e r  to  f i l l  th e  le g a l  vacuum caused by th e  

la c k  o f  laws which a re  n ecessa ry  f o r  th e  f u l l  r e a l i z a t io n  o f  a 

dem ocratic o rd e r" (3 ) .
T herefo re  i t  i s  in  th e  n a tu re  o f t h i s  c o u rse , and a  commitment 

o f  th e  S ta te ,  to  p ro v id e  a  system  o f  law s, and o f  fam ily  law , which 

i s  capab le  o f  m eeting th e  p ro g re ss iv e  demands o f  th e  tim e .

1 . A r t .17 M arriage Law 1971*
2. A le 6k.
3. 1S h a f ia ’s P o licy  S ta tem en t' ,  The Kabul Times, Dec. 11. 1972.



The l e g i s l a tu r e  cou ld  ta k e  d e c is iv e  m easures a g a in s t th e  
adverse  po p u la r usages which c o n s t i tu te  and f o s te r  s o c ia l  e v i ls  

and have no p o s i t iv e  support in  S h a ri* a . L e g is la t iv e  m easures on 
w alw ar, r e g i s t r a t i o n , and dower should  he in tro d u ced . In  a d d itio n  

to  t h i s  com prehensive l e g i s l a t i o n  i s  re q u ire d  to  c o n so lid a te  th e

fam ily  law as  a  whole.
*  . . . .Custom in  S h a n h  i s  d e fin ed  as th o se  re c u r r in g  p ra c t ic e s

which a re  a c c e p tih le  to  th e  people  o f sound n a tu re '1 ( l ) .  A custom , 

in  o rd e r t o  he a c c e p t ih le ,  must he reaso n ab le  and com patib le  w ith  

good se n se  and p u b lic  sen tim en t. When q u a lify in g  th e se  c o n d itio n s

* custom i s  a u th o r i ta t iv e *  (2) .  A custom which i s  in  c o n f l i c t  w ith  

th e  requ irem ent o f  reaso n  and i s  d isag ree a b le  w ith  th e  s p i r i t  o f  

Sharl^a i s  uneq u iv o ca lly  r e je c ta b le  (3) .  Having s a id  t h i s ,  i t  should  
a lso  be no ted  th a t  th e  S h arfa  d o c tr in e  o f  ju risp ru d e n c e  does not 

re co g n ise  custom as one o f  th e  sou rces o f  th e  S h a ria  law . Hence 
th e  a u th o r i ty  a tta c h e d  to  reaso n ab le  custom i s  o f  a  r e l a t iv e ly  
s u b s id ia ry  n a tu re  (U).

S o c ia l e v i l s  em anating from  ex cessiv e  ex p en d itu re  in  m arriage 

may be summarized as fo llo w in g .
A) E xcessive exp en d itu re  in  m arriage  undermines th e  human d ig n ity  o f  
women as i t  ten d s  to  ren d e r them in to  a k ind  o f p ro p e rty  o f  th e  husband 
o r  h is  fam ily .
B) E xcessive exp en d itu re  in  m arriage  weakens th e  f in a n c ia l  s ta tu s  

o f th e  fam ily  and ten d s  to  b r in g  o r worsen p o v e rty .

C) E xcessive ex p en d itu re  in  m arriage tends to  ren d e r th e  a d u lts  
h ig h ly  dependent on th e  fam ily  r e s o u rc e s ; t h i s  in  tu r n  weakens t h e i r  

p o s i t io n  in  reg a rd s  to  th e  e x e rc ise  o f  t h e i r  r ig h t  o f  consent in  

m arriage as w e ll as t h e i r  freedom o f  cho ice  fo r  a  l i f e  p a r tn e r .  
Dependence o f th e  youth  on th e  fam ily  re so u rce s  i s  enormous even w ithou t 

th e  s tim u lus o f  t h i s  a d d i t io n a l  f a c to r .

*
The term  s tan d s  fo r  b o th  u r f  and *ada. Urf and *ada a lthough  

l i t e r a l l y  somewhat d i f f e r e n t ,  mean th e  same in  a l l  im p lic a tio n s . 
A l-A tacee S u r i ,  Sharh A l-m uja llah  Kabul p . 88 . n o te  a lso  R. Levy,
The S o c ia l S tru c tu re  o f  Is la m . Cambridge 1957*
1 . See S. Mahmassani, The Philosophy o f  Ju risp ru d en ce  in  Is la m ,
Leiden 1961 p . 132. A s im ila r  d e f in i t io n  o f  u r f  i s  " th a t  upon 
which men have agreed because o f  th e  evidence o f  reaso n  and in  i t s  
a cc e p tin g  men o f a l l  d is p o s it io n s  concur” . (R. Levy op c i t  p . 260).
2. The M ujallah  A r t .36 ; a ls o  a r t s .  37 > ^3» kk and ^5.
3. S. Mahmassani, op c i t  a t  p .13^ who quotes Ibn  Taymiyyah.
U. See Mahmassani op c i t ,  p.  131.
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D) M arriage becomes la rg e ly  dependant on th e  p o sse ss io n  o f 

f in a n c ia l  means; and t h i s  le ad s  to  in to le r a b le  d is c r im in a tio n s  

a g a in s t  th e  poor ( l ) .

E) E xcessive ex p en d itu re  in  m arriage  d ep riv e s  many o f  th e  r ig h t  

t o  marry (2 ) ;  i t  a lso  le ad s  to  l a t e  m arriages (3 ) ,  and o f te n  

b r in g s  about wide d is p a r i ty  o f  age between th e  spouses.

F) E xcessive ex p en d itu re  in  m arriage  c o n s t i tu te s  a  source o f  

em bitterm ent and c o n f l ic t  du rin g  th e  course  o f m a r i ta l  l i f e .  As 

no ted  by one commentator "experience  has shown th a t  when two people  

a re  fo rced  in to  m arriage  as a  r e s u l t  o f  th e  p a re n ts  d e s ir e  fo r  w ea lth ,

1 . Note a  Kabul Times e d i t o r i a l  commenting th a t  " . . .  th e se  tireso m e  
t r a d i t i o n s  have r e s u l te d  in to  u n fo r tu n a te  s i t u a t i o n . Here i s  a 
sh o r t s to ry  s u b s ta n t ia t in g  t h i s  s ta tem e n t. He i s  21 y e a rs  o f
ag e , i n t e l l i g e n t  and educated ; having been born to  a  r a th e r  poor 
fa m ily , he cannot a f fo rd  h igh  ex p en d itu re s . The boy f e l l  in  lo v e  
w ith  a g i r l  who a lso  loved  him . . .  th e  g i r l * s f a th e r  who p re fe r re d  
money to  any th ing  e ls e  was i n s i s t in g  th a t  he w i l l  never ag ree  t o  th e  
m arriage  o f  h is  daugh ter u n le ss  a  handsome amount o f money was p a id  
to  him . . .  The boy has f a l l e n  i l l  and i s  s t i l l  in  h o s p i ta l .  Such 
p ra c t ic e s  p re v a i l  in  many towns and v i l la g e s  around t h i s  c o u n t r y . . ."  
( J a n .22 .1973).
2 . " . . .  some o f  our countrymen com pletely  ig no re  th e  w ishes o f  t h e i r
d au g h te rs . I t  seems a p p ro p ria te  to  c i t e  th e  s to ry  o f an a d u lt  g i r l  
who l iv e d  in  our neighbourhood. The g i r l  had h e r own th o u g h ts  and 
wanted to  m arry th e  man o f  h e r ch o ice . But h e r f a th e r  d id  no t approve 
o f  h e r p lan  as th e  man she chose cou ld  not a f fo rd  to  pay th e  s o r t  o f  
money he demanded. The f a th e r  th e n  decided  to  m arry h e r to  a  w ealthy  
man o f  th e  v i l l a g e .  When she knew o f  h e r f a t h e r 's  p la n , she warned 
h e r mother th a t  she would no t marry anyone bu t th e  man she chose
and would i n s i s t  on t h i s  u n t i l  th e  day she d ie s .  Her m other f u l l y  
communicated t h i s  to  h e r f a th e r ,  b u t to  no a v a i l  . . .  he s ta r te d  b e a tin g  
and to r tu r in g  h e r ,  b u t she re fu sed  to  comply w ith  h e r  f a t h e r 's  p la n . 
C onsequently th e  g i r l  s tay ed  unm arried . She i s  f i f t y  y e a rs  o f age 
now; h e r h a i r  i s  g ray , and she has l o s t  most o f  h e r  t e e th  . . .  T his i s  
no t an u n ty p ic a l case  in  A fghan istan . Like t h i s ,  c ase s  happen up 
and down t h i s  coun try  in  which g i r l s  a re  fo rced  to  rem ain unm arried 
u n t i l  l a t e r  ages and many d ie  b e fo re  th e y  r e a l i z e  t h e i r  le g i t im a te  
w ishes" . (See M innatbar, in  Jum h u riy a t, 2nd y e a r ,  No.78.
(Nov.197*0.
3. On d eb a tin g  th e  M arriage B i l l ,  one deputy , in  r a th e r  c a su a l 

b u t none th e  l e s s  t r u e  language went as f a r  as to  suggest t h a t  " th e  
S h a r i 'a  does no t a llow  fa th e r s  to  keep t h e i r  daugh ters  fo r  money 
and w ealth  in  t h e i r  homes . . .  b u t th e re  i s  no m easure in  t h i s  B i l l  
to  o b lig a te  them to  seek  husbands f o r  t h e i r  d a u g h te rs . These laws 
c o n ce n tra te  on c i t y  d w e lle rs ; a  deep a t te n t io n  to  t h i s  m a tte r  i s  
re q u ire d " . (Subhanqul, W .J .J , No.22 .1967).
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th ey  re s e n t  t h i s  l a t e r  and t h i s  undermines t h e i r  a b i l i t y  to  

b u ild  a  happy m a r i ta l  r e l a t i o n s h ip " ( l ) .
G) C o stly  m arriages c o n tr ib u te  to  th e  con tinuance  o f  th e  t r a d i t i o n -  

bound s o c ie ty  and te n d  to  slow down th e  p ro cess  o f reform . For th e  

p ra c t ic e  te n d s  to  be s e l f -p e rp e tu a t in g .  F e a s ts  and in v i ta t io n s  

a re  g e n e ra lly  r e c ip ro c a l .  When one i s  in v i te d  t o  a  cerem onial p a r ty ,  

one f e e ls  o b lig e d , e s p e c ia l ly  in  th e  v i l l a g e  s e t t i n g ,  to  match th e  

perform ance on a co m p etitiv e  b a s i s .  This sense o f p a y b a c k  i s  

eq u a lly  t r u e  w ith  re g a rd  to  th e  young men whose m arriage expenses 

a re  met by t h e i r  fam ily . Having caused a  s t r a i n  on th e  fam ily  

b u d g e t, th ey  f e e l  o b lig ed  to  pay back when th ey  happen to  e a rn . This 

network favours th e  c o n tin u a tio n  o f  th e  t r a d i t i o n a l  p r a c t ic e s .  
Extravagance te n d s  to  become a mark o f  success which .broadly  speaking> 

re v e rse s  th e  whole s c a le  o f  v a lu e s . The most ex trav ag an t in  tu rn  

f in d s  h im se lf  in  p a rliam en t and so on.
With re g a rd  to  walw ar, i t s  re n d e rin g  as  a  c r im in a l o ffen ce  in  

th e  1971 law in d ic a te s  a  re sp o n siv e  l e g i s l a t i v e  a t t i t u d e .  As a lre ad y  

p o in ted  ou t a f u r th e r  l e g i s l a t i v e  enactm ent to  c l a r i f y  th e  p o s it io n  

reg a rd in g  th e  p e n a l t ie s  fo r  t h i s  o ffen ce  would be most d e s ir a b le .  
Moreover th e  Law o f  C rim inal P roceedings 196*1 p ro v id es  t h a t  ' i t  i s  
th e  duty  o f  th e  M in is try  o f  J u s t ic e  to  enac t re g u la tio n s  ( t a ' lim atnam as) 
fo r  th e  o rd e r ly  a p p lic a t io n  o f  t h i s  law "(2 ) .  This a r t i c l e  p r im a ri ly  
concerns th e  p r a c t i c a l  a sp e c ts  o f  th e  law -enforcem ent and t h i s  should

1 . See F idakar in  Ju m h u rija t, 2nd y e a r ,  No. 88 (Nov.197*0; no te  a lso  
a  l e t t e r  p u b lish ed  in  Mermon. Under th e  heading  'My F a th e r Sold me 
fo r  **0,000 A f s . ' ,  a  m arried  woman o f  25 y e a rs  o f  age w rote t h a t  " I  
was m arried  th r e e  y e a rs  ago and have now a c h i ld  o f two y e a rs  o f age.
My m arriage has been e f fe c te d  acco rd ing  to  my f a t h e r 's  w ishes. In  our 
s o c ie ty  th e  ch o ice  o f th e  m arriage p a r tn e r  t o t a l l y  l i e s  in  th e  hands
o f  th e  f a th e r .  There i s  no law  to  defend th e  woman's p o s i t io n  in  
t h i s  re s p e c t and what th e re  i s ,  i s  on ly  nom inal. This i s  why my 
f a th e r  f e l t  f r e e  to  s e l l  me fo r  **0,000 A fs. Our m a r i ta l  l i f e  was 
r e l a t iv e ly  good du rin g  th e  f i r s t  y e a r ,  b u t s in ce  th e n  my husband 
became co ld  tow ards me; every now and th e n  he o ffen d s me by m entioning 
th e  walwar he p a id  fo r  me. He no lo n g e r f e e ls  my e x is te n c e  a lo n g sid e  
h im se lf  . . .  I  have th o u g h t o f  su ic id e  many tim es b u t th e  only  o b s ta c le  
i s  ny c h i ld .  I  am now convinced th a t  my l i f e  became a p la y  item  
tw ic e , once in  th e  hands o f  my f a th e r  and now in  th e  hands o f my 
husband". (See Mermon No.** 1351 A.H(1972).
2 . A rt. **98.
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be u t i l i z e d  in  reg a rd s  t o v a lv a r .

As fo r  engagement and i t s  v a lu e  in  th e  eyes o f th e  law , th e  

le g a l  p o s it io n  in  c lau se  2 o f  a r t i c l e  1 o f  th e  1971 law seems 

j u s t i f i a b l e .  No law , however, would be capab le  o f p ro v id in g  a 

com plete s o lu tio n  to  th e  problem  a t  i s s u e ;  i t  i s  indeed ed u ca tiv e  

m easures, and e f f o r t s  f o r  th e  development o f h e a lth y  p u b lic  op in ion  

which should  be em phasised. Yet in  o rd e r  t o  ach ieve  t h i s ,  th e  law 

has a c o n s id e ra b le  p a r t  t o  p la y . E ducative emphasis in  t h i s  re s p e c t 

re q u ire s  c l a r i t y  o f th e  le g a l  language. The wording o f a r t i c l e  ( l )  

t h a t  " fo rm a li t ie s  based  on custom and usage . . .  a re  o f  no va lue"  
i s  vague. I t  i s ,  th e re fo re ,  im portan t t h a t  th e  usages r e f e r r e d  to  

should  be c le a r ly  d e fin e d .
S ince mahr i s  a  requ irem ent o f  a  v a l id  c o n tra c t  and o f  th e  deed 

o f  m arriage -  nikSfr khat -  » g re a te r  l e g a l  c o n tro l cou ld  be employed*
The q u es tio n  o f th e  n o n -re c e ip t o f  mahr by th e  w ife  i s  very  c lo s e ly  
connected w ith  th e  r e g i s t r a t io n  fo rm a li ty . D ecisive  m easures to  
ensu re  maximum com pliance w ith  r e g i s t r a t i o n  a re  u rg e n tly  re q u ire d .
I t  w i l l  be no ted  th a t  r e g i s t r a t io n  c o n s t i tu te s  a  ro o t q u es tio n  o f  le g a l  
c o n tro l  ncrt on ly  in  re s p e c t  o f  mahr b u t alm ost a l l  m atrim onial p roblem s.

A f le x ib le  h ig h e r maximum fo r  mahr seems j u s t i f i a b l e  no t only  
to  r e s t r i c t  th e  q u a n tity  o f  mahr b u t a ls o  to  fu n c tio n  as  a  c r i t e r io n  

fo r  th e  e x e rc is e  o f le g a l  c o n tro l .  I f  a  person  w ished to  over­

r id e  th e  s ta tu to r y  maximum, a sta tem en t to  th e  e f f e c t  t h a t  i t  i s  
h i s  cho ice  and th e  payment o f  th e  a ss ig n ed  mahr i s  w ith in  h is  means 

should  be reco rd ed  in  th e  n ikah  k h a t . A f u r th e r  p ro p o s it io n  i s  

th a t  any v a lu e  in c lu d ed  in  mahr t h a t  happens to  be above th e  le g a l  

maximum should  c o n s t i tu te  th e  prompt (m u 'a j.ja l)  p a r t  o f  dower. The 
payment o f  th e  extra-maximum p a r t  must be ensured  upon r e g i s t r a t io n  

and a s ta tem en t o f th e  w ife  reco rded  to  th e  e f f e c t  t h a t  i t  has 
been re c e iv e d . M oreover, in  o rd e r to  d isco u rag e  exceeding th e  

s ta tu to r y  maximum, th e  extra-maximum p a r t  should  be made su b je c t to  

th e  government ta x .
As no ted  above e f f o r t s  tow ards th e  developm ent o f h e a lth y  p u b lic  

o p in ion  should  be in te n s i f i e d .  P re s s ,  b ro a d c as tin g  and educa tion  

c a r ry  p a r t i c u la r  r e s p o n s ib i l i ty  to  b u i ld  up a t t i tu d e s  and warn th e  
p u b lic  in  th e  f ra n k e s t p o s s ib le  manner o f th e  im pacts o f  such 

adverse  u sag es . The p re s s  i s  a lre ad y  t o  some e x te n t aware o f i t s
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r o le  in  th e  m a tte r  (1 ) . On th e  ed u ca tio n a l l e v e l ,  however, so f a r  
no m eaningful m easures seem to  have been e f fe c te d  (2 ) . The m a tte r  

needs e a rn e s t c o n s id e ra tio n ; to  add a  new s u b je c t to  th e  p u b lic  

schoo l c u r r ic u la  in c o rp o ra tin g  in s t r u c t io n  on such problem s o f 

p u b lic  concern  seems p a r t i c u la r ly  d e s ir a b le  ( 3 ) .
Commenting on th e  enforcem ent o f  th e  m arriage la v s ,  an e d i to r i a l  

a r t i c l e  o f  N ida-e gap (v o ice  o f t r u th )  no ted  th a t  “i f  th e  new M arriage 

Law i s  no t en fo rced  w ith  a new d e te rm in a tio n  on th e  p a r t  o f  th e  

a u th o r i t i e s ,  i t  w i l l  be l ik e  ’pouring  co ld  w ater on a  smeared bow l". 
N ida-e Hag a lso  pu t forw ard a  su g g es tio n  th a t  " lo c a l  c o u n c ils  

shou ld  be formed from among th e  people o f each l o c a l i t y  to  adopt 
re s o lu t io n s  fo r  th e  enforcem ent o f  th e  new law in  c o lla b o ra t io n  w ith  

th e  lo c a l  g overno rs . Committees should  be appo in ted  to  undertake  

r e s p o n s ib i l i ty  fo r  th e  enforcem ent o f such re s o lu tio n s  as may
»»

be adopted by th e  lo c a l  co u n c ils  in  each a d m in is tra tiv e  d i s t r i c t  { k) .  

E s s e n t ia l ly  th e  above su g g estio n  i s  r e f le c te d  " in  th e  re c e n t r e s o lu t io n  

adopted  by th e  people  o f  th e  d i s t r i c t  o f Andar t o  keep th e  amount o f 
t o t a l  ex p en d itu re  in  a  m arriage to  a maximum o f  10,000 A fs.
S im ila r ly  peop le  o f th e  P a k t ia  p rov ince  have passed  a  re s o lu tio n  to  
avo id  any o th e r  payment in  m arriage except th e  S h a ra1 i  mahr ; 

th e y  have ag reed  to  avo id  and d iscou rage  unnecessary  ex travagance in  
m arriages which have proved to  be a l l  damaging to  t h e i r  w e lfa re"  ( 5) .

1 . "The In fo rm atio n  and C u ltu re  M in is te r  s a id  t h a t  th e  C abinet 
m eeting o f  O ct. 25. 1972 has a ss ig n ed  him to  ta k e  e f f e c t iv e  m e a su re s ...  
f o r  th e  a p p lic a t io n  o f  th e  p ro v is io n s  o f  th e  M arriage Law p a r t i c u la r ly  
th e  p re v e n tio n  o f expensive w eddings". Kabul Times D ec.26. 1972.
2. See th e  school c u r r ic u la  and t h e i r  h is to ry  o f  development in
P.M. Z aheer, The H is to ry  o f  Afghan Education (De A fghan istan  de Ma’a r i f  
T a rlk h ) , Education P re s s ,  Kabul i 960 V o l.l  p p .66 .
IT "”7 . .  school c u r r ic u la  should  be re v is e d  . . .  and th e  m a te r ia l  
in  school t e x t s  should  c o n s ta n tly  be a d ju s te d  to  n a tio n a l  and 
in te r n a t io n a l  changes . . .  More a t te n t io n  ought to  be p a id  to  th e  
ed u ca tio n  o f women and t h e i r  f u r th e r  p re p a ra t io n  fo r  more p o s i t iv e  
p a r t i c ip a t io n  in  n a t io n a l  l i f e  and th e  im plem entation o f  th e  
p ro g re s s iv e  o b je c t iv e s  o f  our s o c ie ty  . . . "  ’Prem ier S h a f iq ’s 
P o lic y  Statem ent ’ Kabul Times, Dec. 11 , 1972. This s ta tem en t 
acknowledges th e  need f o r  change in  schoo l c u r r ic u la .
U. See N ida-e Bag p e rio d ic a l* , f i r s t  y e a r ,  No.7» 1350 A .H (l9 7 l) .
5. See Sarw arzai in  Ju m h u riy s t, 2nd y e a r ,  No.96 (30 th  Nov. 197*0.
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An e d i t o r i a l  a r t i c l e  o f  Jum huriyat d a i ly  a p t ly  welcomed th e  

ahove r e s o lu t io n s  as " c iv i l i z e d  m easures which t r u l y  respond to  

th e  s t r e s s in g  needs o f th e  socio -econ im ic  c o n d itio n s  o f  our s o c ie ty . 

Because o f  enormous expenses in v o lv ed , many a d u lts  o f  t h i s  coun try  

cannot f u l f i l l  t h e i r  d e s ir e  fo r  m arriage  d u rin g  th e  b e s t  y e a rs  o f 
t h e i r  l i v e s .  Supposing an a d u lt  manages to  meet th e  expenses w ith  

extrem e h a rd sh ip . What good i s  i t  f o r  him to  s u f f e r  a  l i f e t im e  

o f  f in a n c ia l  d i f f i c u l ty !  The i n s t i t u t i o n  o f  m arriage  i s  designed  

to  promote good s o c ia l  r e l a t io n s .  When m arriage  in v o lv es  onerous 

e x p e n d itu re , i t  ten d s  to  undermine i t s  b a s ic  purpose and in s te a d  

o f  am ity , i t  c o n s t i tu te s  a  sou rce  o f m is tru s t  and i r r e s p o n s ib i l i ty  

le a d in g  to  problems which a re  indeed  very  hard  and o f te n  im possib le  
t o  overcome". ( 1 ) .

With th e  e s tab lish m en t o f  R e c o n c ilia tio n  C ouncils in  197^ and 
th e  pronounced programme o f  th e  M in is try  o f  J u s t ic e  fo r  t h e i r  

expansion (2 ) ,  i t  may be f u r th e r  suggested  th a t  su p e rv is io n  o f th e  

m arriage  cerem onies and ex p en d itu re  th e r e in  should  be in c lu d ed  among 
th e  e s s e n t ia l  fu n c tio n s  o f  th e se  C ouncils.

1 . See Jum huriyat e d i t o r i a l  a r t i c l e  (U nnecessary U sages), 2nd 
y e a r ,  No.96 , Nov. 197^*
2. See more on R e c o n c ilia tio n  C ouncil below a t  page ( l o i )
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C hapter I I  

C hild  M arriage

ib i s  c h ap te r  co n ce n tra te s  on th e  s t a tu to r y  measures on c h ild  
m arriage in tro d u ced  th rough  th e  Nizamnama re fo rm s, th e  1960 M arriage 
Law and th e  succeed ing  M arriage Law o f  1971•

I t  w i l l  be n o ted  th a t  a comprehensive re fo rm  o f th e  law  on c h i ld  
m arriage  y e t  rem ains to  be accom plished . The law  a t  p re s e n t a p p lie d  i n  

A fg han istan  does n o t respond  to  th e  problem s encountered  i n  t h i s  a re a s  i t  i s  

vague w ith  re g a rd  to  th e  age o f m arriag e , f o r  exam ple, and th e  r e s t r i c ­
t io n s  imposed on th e  power o f m arriage guard ians a re  n o t e n t i r e ly  

p r a c t ic a b le •

C hild  m arriage  i s  e x ce p tio n a l to  th e  l e g a l  norm in  S h a r i f .

The norm i n  S h a r i1 a  i s  th e  m arriage o f m a jo r ity  (n ikah  -  e bu lugh) 
which i s  c o n tra c te d  w ith  th e  co n sen t o f th e  man and th e  woman j s a n i ty  

and m a jo r ity  a re  th e  e s s e n t ia l  requ irem en ts  o f such a  c o n t r a c t .  There 
i s  one e x cep tio n  to  t h i s  norm, which i s  embodied in  th e  power o f th e  
m arriage g u a rd ia n s . That i s  to  s ay , some persons a re  empowered to  

c o n tra c t  c e r ta in  o th e r  persons in to  m arriage f o r  th e  rea so n  o f d e f ic ie n c y  

in  th e  v o l i t i o n  o f th e  l a t t e r  (1) • Thus a  m inor boy o r g i r l  may be 

c o n tra c te d  in to  m arriage by a  g u a rd ia n . This power o f m atrim on ial 
c o n s t r a in t  ( i j b h r ) i s ,  b ro ad ly  sp eak in g , s u b je c t  to  th e  o p tio n  o f p u b e rty , 

and two o th e r  r e s t r i c t i o n s ,  th e  main theme o f w hich, as w i l l  be d i s ­
cussed  l a t e r ,  i s  to  p r o te c t  th e  in t e r e s t s  o f  th e  w ards.

No s p e c i f ic  age o f m a jo rity  i s  p re s c r ib e d  i n  S h a r ia • I t  i s  a  

g e n e ra l p r in c ip le  o f t r a d i t i o n a l  S h a r i1 a  law  th a t  l e g a l  m a jo r ity  comes 

w ith  p h y s ic a l p u b e rty . Hence i n  th eo ry , c a p a c ity  to  conclude a  m arriage  

c o n tra c t  depends b a s ic a l ly  upon p ro o f o f s e x u a l m a tu r ity  e s ta b lis h e d  

under th e  norm al r u le s  o f ev idence r a th e r  th a n  upon th e  a tta in m en t o f 
a  s p e c i f ic  a g e . In  p ra c t ic e  however m a jo r ity  o r m in o r ity  i s  u s u a lly  
determ ined  by  le g a l  presum ptions • There i s  an i r r e b u t t a b le  presum ption  
o f th e  law  th a t  a  g i r l  below th e  age o f  n in e  and a boy below th e  age o f 
tw elve have n o t reached  p u b e rty , and a re  th e re fo re  m in o rs . An e q u a lly  

co n c lu s iv e  presum ption e x is t s  acco rd ing  to  which p u b e rty , and th e re fo re  
m a jo r i ty , i s  a t ta in e d  f o r  bo th  sexes w ith  th e  com pletion  o f  th e  f i f t e e n t h  
y e a r (2 ) .

1 • See A l-S afeed M ustafa a l - S a feed , F i  Mada I s t i h n a l  Hoqoq al-Z aw jiyya  
(on th e  use  o f  th e  r ig h t s  o f m arriage) i ftim ed P re s s ,  E g y p t,19^9 p .1 62 .
2 .  See N .J.C ou lson , S uccession  i n  th e  Muslim Fam ilys Cambridge U n iv e rs ity  
P ress  1971 p .11 .
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The power o f m atrim on ial c o n s t r a in t  ( i .jb a r) i n  H anafi law  r e s t s  

in  any fp ro p e r f m arriage  guard ian  -  i . e ,  th e  p e rso n  so  q u a l i f ie d  to  
a c t  under th e  ru le s  o f p r i o r i t y  in  m arrihge guard iansh ip*  The r i g h t  

belongs f i r s t  to  male a g n a tic  r e l a t iv e s  in  accordance w ith  a  system  o f 

p r i o r i t i e s  b ro a d ly  p a r a l l e l  to  th a t  o f p r i o r i t i e s  i n  in h e r i ta n c e .  When 

i j b d r  i s  e x e rc ise d  by th e  f a t h e r  o r  p a te r n a l  grand f a th e r ,  i t  i s  b in d ­

in g  and norm ally  n o t s u b je c t  to  th e  o p tio n  o f  p u b e rty . A ll  S h a r i a  

schoo ls  a re  however agreed  th a t  where th e  f a th e r  o r  p a te r n a l  g ra n d fa th e r  

has a c te d  f r a u d u le n t ly  o r n e g lig e n t ly  a s ,  f o r  in s ta n c e ,  in  cases 

where th e  m inor i s  m arried  to  a  l u n a t i c ,  o r  th e  c o n tra c t  i s  to  th e  mani­
f e s t  d isad van tage  o f th e  m inor, th e  c o n tra c t  i s  v o id ab le  a t  th e  o p tio n  

o f th e  minor on a t ta in in g  p u b e rty  (1 ) .

Die o p tio n  o f p u b e rty  i n  H anafi law  i s  a v a ila b le  b o th  f o r  boys 

and g i r l s  5 i t  i s  however more s ig n i f i c a n t  w ith  re g a rd  to  th e  l a t t e r ,  

f o r  the  boys a re  th en  enab led  to  e x e rc is e  t h e i r  power o f t a l a q .  The 
o p tio n  o f p u b e rty  can be ex e ro ise d  th rough th e  c o u r t  o n ly . U n ti l  th e  

c o u r t  is su e s  a  decree  th e  m arriage s u b s i s t s .  This i s  shown by  th e  f a c t  
t h a t  i f  e i t h e r  spouse d ie s  a f t e r  o p tin g  f o r  re p u d ia tio n  on a t ta in in g  
p u b e rty  b u t  b e fo re  a  d ecree  o f th e  c o u r t ,  the  su rv iv in g  spouse w i l l  
i n h e r i t .  A g i r l  c o n tra c te d  in  m arriage  in  m in o r ity  must e x e rc is e  th e  
o p tio n  o f p u b e rty  as soon as she reaches th e  age o f m a jo r i ty .  I f  she 
i s  a  v i r g in ,  as in  m ost cases she w i l l  b e , she lo s e s  h e r  r i g h t  i f  she 
rem ains s i l e n t  on be in g  inform ed o f th e  c o n t r a c t .  I f  she i s  no lo n g e r 

a  v i r g in ,  i . e .  i f  h e r  husband has consummated th e  m arriage d u rin g  h e r  

m in o r ity , she w i l l  lo s e  th e  r i g h t  on ly  a f t e r  e x p re s s ly  co n sen tin g  to  

th e  m arriage o r  by doing som ething in d ic a t iv e  o f consen t such os ask ing  

f o r  dower o r  m aintenance o r a llow ing  h e r  husband to  con tinue  to  have 
in te rc o u rs e  w ith  h e r  a f t e r  reach in g  th e  age o f m a jo r i ty (2 ) .

The b a s ic  aim o f S h a ri* a  i n  p ro v id in g  f o r  th e  power o f m atrim onial 

c o n s t r a in t  i s  th e  p r o te c t io n  o f th e  b e n e f i ts  o f th e  wards and th e  p re ­

v e n tio n  o f harm to  them; th i s  i s  th e  f o c a l  p o in t  o f th e  two co n d itio n s  

t h a t  fo llo w .

1 .  See D .F .M nlla , P r in c ip le s  o f Mahamedan Law. T r ip a th i ,  Bombay 1968(ed) 
p  261 % see  a ls o  T frabji, P r in c ip le s  o f  Muhammadan Law. London 1919 (ed) 
p -152 .
2 .  See Q rJK inchc liffe , Is lam ic  Law o f M arriage and D ivorce i n  In d ia  and 
P a k is ta n . (Ph.D T hesis) London U n iv e rs ity  1971 : 282.
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A) Ijbar imist m a in ta in  th e  advantage o f i t s  s u b je c t .  The fuqaha 

h e ld  the  view  th a t  i j b a r  i s  n o t to  be e x e rc ise d  when th e fe  i s  no 

advantage acc ru in g  th e re b y . S h a fi ’i  h e ld  th e  view th a t  I j b a r  o f a 

v i r g in  g i r l  by th e  f a th e r  i s  p e rm iss ib le  when i t  i s  to  Her advantage 
f r e e  o f any harm , and n o t p e rm iss ib le  when i t  i s  to  h e r d isadvan tage  

o r  l i k e l y  to  harm h e r .  I t  i s  on t h i s  b a s is  t h a t  an in sane  m inor may 
n o t  be m arried  os th e re  i s  no need f o r  i t  a t  th e  tim e , no r i s  th e re  any 
c e r ta in ty  o f th e  s i tu a t io n  a f t e r  p u b e rty • S im ila r ly  th e  m arriage o f

a n  in sane  m ajor i s  n o t p e rm itte d  u n le ss  th e  need f o r  i t  i s  f e l t  a t  

th e  tim e . Ijb& r i s  a ls o  to  be used to  th e  e x te n t t h a t  i t  f u l f i l s  th e  
in ten d ed  b e n e f i t  o n ly . This i s  why th e  f a th e r  i s  n o t to  m arry h is  

m inor son to  more th an  one woman f o r  i t  i s  co n sid e red  th a t  more th a n  

one nikdh i s  n o t b e n e f ic ia l  to  him . The power o f  m atrim onial con­
s t r a i n t  i s  f u r th e r  r e s t r i c t e d  to  th e  e x te n t t h a t  th e  m arriage must be 

to  an eq u a l (kufwa) .  I t  I s  a ls o  co n sid ered  th a t  she m ust n o t be one 

whose marriage harms him , and t h a t  he must n o t be one whose c o h a b ita tio n  
harms h e r .  This i s  f u r th e r  ex p la in ed  i n  th e  fo llo w in g  term s* th a t  th e re  

m ust n o t be in  th e  husband o r i n  th e  w ife  (accord ing  to  th e  c ircum stances) 
a f a u l t  which a ffo rd s  th e  e x e rc is e  o f th e  o p tio n  o f c a n c e l la t io n  -  

k h iy a r a l- f a s k h  -  had th e y  been  com petent persons* Should i j b a r  be 
e x e rc ise d  i n  d is re g a rd  o f th e  above p ro v is io n s , th e  nlkSh i s  v o id ab le  

acco rd ing  to  th e  approved view  -  r a !e mashhur -  • A v a r ia n t  view  i s  th a t  
th e  n ikah  i s  v a l id  b u t o u b jo c t to  th e  word*s o p tio n  a t  p u b e rty , o r  
im m ediately  shou ld  she be a  m ajor p e rso n . The H anafis however have more 
to  say  in  t h i s  co n n ec tio n : when a  m inor g i r l  i s  c o n tra c te d  to  an  un­
e q u a l husband, o r  where th e re  e x is t s  an ap p aren t f ra u d  in  dower (excess 

i n  th e  dower o f a  minor boy, o r  reduced  dower f o r  a  m inor g i r l ) ,  such a 

niK&h, i f  c o n tra c te d  by a  g u a rd ian  o th e r  th an  f a th e r  and p a te r n a l  grand­

f a t h e r ,  i s  v o id a b le  on g e n e ra l agreem ent. In  th e  case  o f f a th e r  and 

p a te r n a l  g ra n d fa th e r , whereas Abu Yusuf and Mohammad re g a rd  i t  v o id a b le , 

Abu E an ifa  reg a rd s  i t  v o id ab le  on ly  when th e  f a th e r  and p a te r n a l  g rand­

f a th e r  a re  well-known f o r  t h e i r  i l l - t r a n s a c t io n s  (so o 1 a l - i k h t iy S r ) .  (1 )

B) The ward*s advantage must be th e  aim o f i j b a r * I f  ijb& r i s  b e in g  

e x e rc ise d  by th e  g u a rd ian  f o r  a  p a r t i c u l a r  i n t e r e s t  o f h is  own in co n ­

s i s t e n t  w ith  th e  above aim , he i s  to  be p re v e n ted . This i s  a  c o ro l la ry

1* See e .g .  S .M .a l-S a feed o p .c i t  pp 165/168
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of th e  p rev io u s  r e s t r i c t i o n ,  f o r  when th e  b e n e f i t  o f  th e  ward i s  n o t 

th e  aim o f i j b a r ,  th en  i t  i s  p robab le  th a t  th e re  i s  harm in v o lv ed  o r 

a t  l e a s t  no b e n e f i t  t o  th e  word; o r i n  same c a s e s , i t  may inv o lv e  

b e n e f i t  t o  th e  w ard, b u t th e  s u sp ic io n  c re a te d  on th e  conduct o f th e  

guard ian  i n  u sing  h is  power f o r  h is  s e l f - i n t e r e s t ,  i r r e g u la r i s e s  th e  
nikAh. One o f th e  a p p lie d  in s ta n c e s  o f th i s  r e s t r i c t i o n  i s  th e  s o -  

c a l le d  nikfih a l- s h a g £ r  which i s  p ro h ib i te d ;  i t  i s  when one g u ard ian  

c o n tra c ts  h is  ward to  an o th er on th e  c o n d itio n  t h a t  th e  l a t t e r  c o n tra c ts  

h is  ward to  th e  fo rm er w ith  no dower i n  betw een. Among th e  ex p lan a tio n s  

o ffe re d  f o r  th e  p ro h ib i t io n  o f t h i s  n ikSh. th e  most a u th o r i ta t iv e  i s  t h a t  

i t  i s . s o  because n e i th e r  o f th e  guard ians in te n d  th e  b e n e f i t  o f t h e i r  
w ards, b u t  on ly  o f t h e i r  own and ac such th e y  use t h e i r  power f o r  a  
purpose o th e r  th an  th e  one p re sc r ib e d  by  th e  S h a r i* a .

In  A fghan istan  !,i t  i s  an o ld  p ra c t ic e  t h a t  th e  p a re n ts  o f th e  fu tu r e  
b r id e  and groom a rran g e  th e  engagement o r  c o n tra c t  th e  n ik ah  on 

b e h a lf  o f  t h e i r  c h ild re n  when th ey  o re  m ino rs. O ften  when th e se  boys and 
g i r l s  have reach ed  a  m arriag eab le  ag e , th ey  f in d  t h a t  th e y  a re  in c o m p a tib le ."

( 1 ) .  According to  th e  e x i s t e n t  a t t i t u d e ,  many ttp a re n ts  re g a rd  i t  a  d i s ­

g race  to  adm it t h a t  t h e i r  d au g h te r has chosen h e r  fu tu r e  husband; th e y  
c o n s id e r  th i s  a  d im in u tio n  o f t h e i r  s o c ia l  s t a t u s ” . ( 2 ) .  This a t t i t u d e  o f 

th e  p a re n ts  d i r e c t l y  opposes th e  S h a ri* a  norm in  r e s p e c t  o f th e  n ik ah  of 
m a jo r ity  as r e f e r r e d  to  above. P aren ts  " o f te n  th in k  th a t  sons and daught­

e rs  should  n o t be g iven  th e  o p p o rtu n ity  to  express t h e i r  views on t h e i r  

m a rr ia g e .” (3) T r a d i t io n a l ly  “p a re n ts  re g a rd  i t  a  fu l f i lm e n t  o f t h e i r - 
d e s i r e  to  se e  t h e i r  sons and daugh ters  m arried  w h ile  th e y  a re  a l i v e . . .  

o th e rs  a re  a t t r a c t e d  to  th e  w ea lth  and s ta tu s  o f th e  fa m ily  th e y  w ish  to  

r e l a t e  t o .  In  t h i s  way p a re n ts  o f te n  c o n tra c t  t h e i r  c h ild re n  In  n ikah  

lo n g  b e fo re  th e y  o re  o f m arriag eab le  age and w h ile  th e y  a re  o n ly  sch o o l 
c h i ld re n ."  (U)

P aren ts  o f te n  a rran g e  f o r  th e  engagement o f t h e i r  m inor ch ild ren #
In  view  o f th e  t r a d i t i o n a l l y  b in d in g  c h a ra c te r  o f engagement as d iscu ssed  
b e fo re , such engagements a re  l i k e l y  to  le a d  to  nikgfr. Once th e  p a re n ts  

have a rranged  an  engagement, th e y  u s u a lly  c o n s id e r i t  t h e i r  commitment 
t h a t  th e  engagement shou ld  le a d  to  n ikS h . In  o rd e r to  ensure  t h i s ,  e a r ly

** Shaghar l i t e r a l l y  means vacuum.
1 . See tlie  Kabul Times (Comments o n  M arriage Law), by  a  S ta f f  w r i t e r .

Ncrv.1 1 9 7 U
2 . S.M ubariz i n  Mormon. No.10 1350 A .H .(1971) :2 .
3# M atin, F orced  C a r r ia g e s , i n  Jum buriyat d a i ly ,  18.3*1353 AH(l97h)

M atin, i b i d .
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m arriage  i s  p re fe rre d *  Looking a t  c h i ld  m arriage i n  a  w ider s o c ia l  

c o n te x t ,  th e  problem  c o n s is ts  o f th e  engagement o f m in o r ity  (1) ,  os 

w e ll  os th e  nik&fr o f  m in o r ity .

The Ifl-zfimnSma Reforms on c h i ld  m arriage

The M arriage Nizdmn&na o f 1921 sim ply  en ac ted  th a t  1 n ikah  o f c h i ld ­

hood b e fo re  m a jo r ity  i s  forb idden*  (2) .  This was f u r th e r  su p p o rted  by 
th e  p ro v is io n  th a t  * nikSh i s  n o t to  be c o n tra c te d  b e fo re  a t t a in in g  th e  
age o f th i r t e e n  years*  (3)* I n  an o th e r r u l e ,  th e  !H.z5mnSma a ls o  banned 
th e  h earin g  o f  claim s o f c h i ld  m arriage i n  th e  c o u r ts  (h) • C h ild  m arriage 
was thus fo rb id d en  f o r  anyone who had n o t a t ta in e d  m a jo r ity , and in  

p a r t i c u l a r  f o r  th o se  below th e  age o f  th ir te e n *  The age o f th i r t e e n

1* In  an  a ttem p t to  i l l u s t r a t e  th e  m o tiv a tin g  f a c to r s  i n  p a r e n ta l  engage­
m ents,. R az iq i d e sc r ib e s  tw elve types o f  engagements as  fo llo w s :
T,a ) Engagement a t  pregnancy: F rien d s and r e la t iv e s  some tim es p ledge  th a t  
i f  a  boy and g i r l  a re  b o m  to  them , th e y  should  be each o th e r 's  husband 
and w ife* When th i s  happens, b o th  s id e s  in v i t e  t h e i r  r e l a t iv e s  and d e c la re  
th e  engagement*
b ) Engagement f o r  fa v o u r : In  o rd e r to  re c ip ro c a te  a  fav o u r re c e iv e d  i n  
tim es o f n eed , a  man may g ive  a  g i r l  i n  nlft&fc as a  token o f h is  g r a t i tu d e  
to  th e  p e rso n  he re c e iv e d  th e  fa v o u r fran *  ( a t  t h i s  p o in t even R az iq i uses 
engagement and n ikah  in te rc h a n g e a b ly ) . This form  o f  engagement i s  r a r e  now.
c ) Engagement f o r  in h e r i ta n c e :  When th e  r e l a t iv e s  o f an orphan g i r l  se e  
th e  p ro sp e c ts  o f h e r  in h e r i ta n c e , i n  o rd e r to  keep th e  p ro p e r ty  w ith in  th e  
fa m ily , th e  g i r l  may be engaged to  a  member o f th e  fa m ily .
d ) C onnecting Engagement: A fa m ily  i n  o rd e r  to  g a in  p ro te c t io n  o f  a  more 
i n f l u e n t i a l  fa m ily , o r  to  enhance h e r  p o s i t io n  a g a in s t  h e r  a d v e rsa ry , may 
engage a  g i r l  to  a  member o f th e  l a t t e r .
e )  B equested Engagement: I n  o rd e r to  ensure  co n tin u ed  c o r d ia l  r e l a t i o n s ,  
a  man may announce on h is  d ea th  bed th a t  he has engaged one person  to  
a n o th e r .
f ) Engagement by F o rc e : I t  o f te n  happens t h a t  when a  pow erfu l man sees  a  
p r e t t y  g i r l ,  and sometimes even a  m arried  woman, i n  a  poor home, he may 
fo r c e ,  t r i c k  o r b r ib e  th e  l a t t e r  in to  m a rriag e .
g) C h a r ita b le  Engagement: I n  o rd e r to  exp ress h i s  lo y a l ty ,  a  b e l ie v e r  may 
os a  c h a r i ta b le  g e s tu re  g ive a  g i r l  to  a  r e l ig io u s  fam ily  ( to  a  bab5a o r 
sS h ib )*
h ) p u n itiv e  engagem ent: In  o rd e r to  pun ish  th o se  who r e s i s t  th e  p a t r ia r c h  
• o r  I n s i s t  on t h e i r  own c h o ice , he may suddenly  announce th e  engagement 
o f  h is  son  o r  d au g h ter and thus a s s e r t  h is  a u th o r ity *
i )  Engagement by  f a t e :  Sometimes when a  fa m ily  f e e l s  unab le  to  choose 
among th e  s e v e ra l  c a n d id a te s , i t  w i l l  be assumed th a t  one among them w i l l  
show h im se lf  to  be w orthy  o f  h e r  by  perform ing a  good deed i n  th e  f u tu r e ,  
j )  Engagement f o r  W alwar: This form  i s  v e ry  common i n  A fghanis t a n .  G ir ls  
a re  reg ard ed  as m a te r ia l  a s s e t s . *♦ fR aziqi*~fh e  P aren ts*  W ife o r  Forced 
gngagements. i n  Mermon, No.2*1351 AH(1972) :2 2 ). Two o th e r  form s o f engage­
ment d e sc r ib e d  by R az iq i a re  engagement a g a in s t  po re  and badd r e s p e c t iv e ly  
b o th  o f w hich have been  d isc u sse d  b e fo re .
2 .  Rule (5 )
3 .Rule 6 ,  ib id *
hm Rule 8 :*'W hatever d isp u te d  m a rria g e 'a n d  engagements t h a t  have tak en  p lace  
d u rin g  m in o r ity  p rev io u s  to  th i s  d a te ,  a re  to  be s e t t l e d  i n  S h a rih  c o u rts  
b e fo re  th e  beg inn ing  o f  th e  y e a r  1301 AH a f t e r  th e  e x p iry  o f which no c la im  
s h a l l  be h eard  i n  th e  co u rts '* •
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th u s  re p re se n te d  th e  minimum age o f  m a jo r ity  f o r  b o th  s e x e s . In  p ro h ib i­

t in g  c h i ld  m arriag e , th e  Niz'&rnnSma had a lso  o v e rru le d  th e  g u a rd ia n s1 
power o f i j b a r  w ith  r e s p e c t  to  persons i n  g e n e ra l  who had n o t a t ta in e d  

m a jo r ity  and w ith  re g a rd  to  th o se  below th e  age o f t h i r t e e n  s p e c i f i c a l l y .

Die b a s is  o f th e  above re fo rm  i s  p o in te d  o u t i n  th e  pream ble o f th e  
MLzSmnflma as fo llo w s : ”M arriage o f th e  s t a t e  o f  m in o rity  i s  co n sid e red  to

t r u l y  c o n s t i tu te  a  so u rce  o f  v a rio u s  d is p u te s .  This i s  ev idenced  by  th e  
fre q u e n t c laim s a roused  i n  S h a ria  C ourts em anating from  c h i ld  m arriage j 

th e  v a rio u s  forms o f such  claim s a ls o  w itn ess  th e  in v a s io n  o f th e  husbands 

i n  th e  r ig h t s  o f th e ,h e lp le s s  w iv es• • • • T herefore  i n  o rd e r to  suppress 

c r u e l ty  and c o n f l i c t ,  and in  p u r s u i t  o f th e  e q u a l i ty  o f women i n  t h e i r  
r ig h t s  w hich i s , i n  accordance to  th e  h o ly  S h a r i! a  and ag re ea b le  to  th e  

g a n a f i r e l i g io n ,  we command th e  fo llo w in g  ru le s  . 11 (1 )
Hie Nizamnama re fo rm  was however s h o r t - l iv e d  and soon encountered  

d r a s t i c  amendments. In  192h, a  t r i b a l  r e b e l l io n -  by  Ifongal t r i b e  -
broke o u t i n  th e  so u th e rn  p rov ince  o f P a k tia ” which soon assumed danger­

ous p ro p o r tio n s11.  (2 ) .  King Amanullnh ” i n  th e  m id st o f th e  r e b e l l io n  
convened a  Grand C ouncil (loya  J i r g a )  o f  over seven  hundred members to  

r a l l y  p o p u la r su p p o rt a g a in s t  i t . . . . ” (3 ) .  -Die su p p o rt was o b ta in ed  

and th e  S ta te  f i n a l l y  tu rn e d  o u t tr iu m p h an t. But i t  was i n  th i s  

C ouncil t h a t  c e r ta in  e lem ents ”made u se  o f  th e  c r i t i c a l  p o s i t io n  o f th e  

S ta te  and contended to  deb a te  some o f th e  re fo rm  m easures a lre a d y  i n t r o ­

duced” (3 ) .  The deb ate  in c lu d ed  th e  1923 C o n s ti tu tio n  (Nizamnftma-e-As&sl) 

and th e  1921 NizSmnfima o f Nik&h. King Amnnulloh him self^ somewhat i n ­
ad v isa b ly  perhaps, p re s id e d  over th e  grand c o u n c il and a c te d  as spokesman 

f o r  th e  d e fe n s iv e  p o s i t io n  i n  r e s p e c t  o f j u s t i f y in g  th e  Niz&ranSma re fo rm s. 

I n  h is  s ta tem e n t on c h i ld  m arriage  he m ain ly  emphasized th e  s o c ia l  b a s is  

o f th e  re fo rm  showing how c h i ld  m arriage  form ed a  source  o f h o s t i l i t y

1 • Pream ble, i b i d .
2 .  V .G regorian , Die Emergence o f Modem A fg h an is tan .  ̂ . * ■
S tan fo rd  U n iv e rs ity  P r e s s .  1969, pp 25U. /
3 .  G.M.Ghubar, A fg han istan  d a r rn s e e re  T arikh  (A fghan istan  i n  th e  
co u rse  o f h i s to iy )  Kabul 1967, pp 798.  D iis  book however has been 
banned a f t e r  p u b l ic a t io n ,  o n ly  a  few co p ies  (about UO) have been taken  
o u t o f th e  Government P re s s ,
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among the  p e o p le , 0  ) Some o f th e  r e l ig io u s  le a d e rs  who spoke on c h i ld  

m arriage w ere d iv id e d  in  t h e i r  views b u t on th e  whole opposed th e  Nizamnama 

measures and in  ju s t i f y in g  t h e i r  p o s i t io n  m ain ly  emphasized th e  S h a r i1 a  
p ro v is io n s  • They, u n lik e  King Amanullah, a p p a re n tly  d id  n o t a ttem p t to  

r e l a t e  th e se  p ro v is io n s  to  th e  s o c ia l .c o n d i t io n s  o f  th e  tim e . Some o f 

th e  le ad in g  v o ices  ($ a z ra t  s a h ib , e ,g « ) ,  a lthough  th e y  c le a r ly  confirm ed 

th e  v a l id i t y  o f King Amanullah!s s ta te m e n ts , y e t  i n s i s t e d  t h a t  c h i ld  

m arriage  be u p h e ld , (2 )

(1) "C hild  m arriage  has been  a  sou rce  o f  h o s t i l i t y  i n  t h i s  c o u n try . O ften  
a  person  c la im s th a t  so  and so  th e  f a th e r  o r  g u a rd ian  o f a  c e r t a in  g i r l  
has g iven  h e r  to  me w hile  she was a  m inor. Or e l s e  two persons may c la im  
a  g i r l  who i s  n o t w i l l in g  to  m arry e i t h e r ,  and y e t  b o th  i n  th e  p u r s u i t  o f 
t h e i r  r e s p e c tiv e  c laim s r e s o r t  to  a l l  s o r t s  o f p e rm iss ib le  and h on -perm iss- 
i b l e  m eans. Such claim s o f te n  le a d  to  c o n f l i c t  and u n h ap p in ess . The g i r l  
m ight have been g iven  i n  h e r  m in o r ity  to  one o f  th e  c la im a n ts , o r i n  f a c t  
to  no one, f o r  i n  many cases  i t  can be proved n e i th e r  way, as th e  g u a rd ian  
concerned may a lre a d y  have d ie d  and h is  d e n ia l  o r  co n firm a tio n  may n o t be 
o b ta in a b le .  The o th e r  p o s s i b i l i t y  would be t h a t  o f  th e  two c la im an ts  one 
m ight somehow w in th e  c la im  i n  which case  a g a in  th e  w inner would be ty p ic ­
a l l y  l i a b l e  to  th e  h o s t i l i t y  o f th e  p a r ty  who has l o s t  th e  c la im  th rough  
l i t i g a t i o n  b u t  does n o t cease  h o s t i l i t y  o th e rw ise , Shis le a d s  to  f u r th e r  
h o s t i l i t y ,  lo s s  o f  p ro p e r ty  and l i f e ,  Die h e lp le s s  g i r l  who f in d s  h e r ­
s e l f  thrown in to  m arriage  fa c e s  o f te n  n o th ing  e l s e  b u t unhappiness f o r
th e  r e s t  o f  h e r  l i f e ;  f o r  she i s  throw n in  th e  m id s t o f an a lre a d y  
s tr a in e d  s i t u a t i o n .
Some a v a r ic io u s  f o lk s ,  once having g iv en  t h e i r  d au g h ter to  one p e rso n , 
l a t e r  because o f th e  subsequen t p o v e rty  o f t h a t  p e rso n , o r f u r th e r  know­
led g e  o f h is  conduct, d isapprove  o f th e  engagement and ru sh  to  g ive  th e  
same g i r l  t o  someone e l s e ,  t h i s  tim e to  a  r i c h e r  man whose w ea lth  may 
be h is  s o le  a t t r a c t i o n ;  and w ith  such d is g ra c e fu l  behav iou r re n d e r  them­
se lv e s  re sp o n s ib le  to  A l la h , ,  aim i n  e n ac tin g  t h i s  Nizamnama i s  
e f f e c t in g  th e  o rd ers  o f  A lla h , c a l l in g  a t t e n t io n  o f  th e  Muslims to  some 
o f t h e i r  b lu n d e rs  and to  c u r t a i l  th e  f u r th e r  sp read  o f feu d  and b loodshed; 
a ls o  to  f a c i l i t a t e  th e  am iable ex p re ss io n  o f th e  w ishes o f th e  m arriage 
p a r tn e rs  'I (Rooydade Loya J i r g a  D aru ssa ltan a-e -K ab u l, 1303 A ,H ,,pp167-196) 
-acco u n t o f th e  Grand C ouncil 1921;, K abu l-,
(2) ,!The b e n e f i ts  and advantages t h a t  His M ajesty  co n sid e rs  i n  th e  abo­
l i t i o n  o f c h i ld  m arriage  a re  obvious to  us o i l .  Some peop le  a re  however 
c r i t i c a l  o f  t h i s  and r i g h t l y  s o , we re q u e s t t h a t  c h i ld  m arriage  be p e rm itte d ” • 
Ca m ullah) ib id  p180. A lso tfWhat His M ajesty  s a id  i s  v e ry  c o r r e c t ,  b u t c h ild  
m arriage i s  an  im p o rtan t p ro v is io n  o f f i q h ,,,so m e  s c h o la r s ,  because o f  th e  
h o ly  Prophet*s m arriage  to  A*isha i n  h e r  m in o r ity , c o n s id e r c h i ld  m arriage 
even recammendable. T herefore  I  beg t h a t  c h i ld  m arriage be made p e rm iss ib le  
and i t s  c la im s h e a ra b le  i n  th e  c o u r t s ,n (H azrat s a h ib ) ,  ib id  p18£, A gainst 
t h i s  i t  was argued  th a t  11 A b o litio n  o f c h i ld  m arriage  i s  c o r r e c t  and th e  
command o f th e  R u le r becomes incum bent. I t  i s  an obvious r u le  o f ' f iq h  th a t  
command o f th e  R u le r can  tu rn  a  weak o r  m inor o rd e r  in to  a  w d jib ,  d n jld  
m arriage i s  mub&fr and th u s  s u b je c t  to  th e  command o f th e  rulLer, 11 (Maulawi
A .W dseh)ibid, A nother d e le g a te  however reg ard ed  c h ild  m arriage  as recommen- 
d ab le  and argued th a t  "As p o in ted  ou t by  H azra t s a h ib , a  recammendable *- 
masntin -  can  n o t be p ro h ib i te d  by  th e  R u le r , 11 (a  m ullah ? no name) i b i d ,
in  r e p ly  to  t h i s  i t  was a p t ly  p o in te d  o u t t h a t  some n a tu r a l  and o rd in a ry ’ 
doings o f th e  P rophet do n o t n e c e s s a r i ly  in d ic a te  a  sunnah, ,  , n (Maulawi A* 
W fiseh)ibid, An opposing argument to  th i s  contended th a t  "The compulsory 
power o f f a th e r  and g ra n d fa th e r  w ith  r e s p e c t  o f th e  m arriage o f th e  minors 
i s  a  p r iv i le g e  and a  r i g h t  g ra n te d  by  S h a ri* a  because o f th e  n a tu r a l  love 
th e y  have f o r  t h e i r  c h i ld re n .  The R u le r o r  anyone e ls e  has no r i g h t  t o ,  
in t e r f e r e  w ith  t h i s . . , ,  ^(Qotji A .R a s h id ) ib id ,p l86 ,
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As a  r e s u l t  o f th e  d e b a te , th e  Nizamnama refo rm ers compromised(1) 
■with th e  o p p o s itio n  and th e  p ro h ib i t io n  c la u se s  on c h i ld  m arriage  were 
amended, The amendments were in c o rp o ra te d  i n  th e  192h  Nizamnama o f 
Nikah w ith  th e  e f f e c t  o f re n d e rin g  c h i ld  m arriage  p e rm is s ib le  in  
p r in c ip le  b u t w ith  avoidance recommended, (2 ) Under t h i s  Nizamnama, 

claim s o f  c h i ld  m arriage  were made h e a ra b le  under r e s t r i c t e d  circum ­
s tan ces  • (3) This Nizamnama a ls o  adopted th e  S h ari* a  p ro v is io n s  re g a rd ­

in g  th e  o p tio n  o f p u b e r ty ,(h )

The M arriage Law 1960 on C hild  M arriage

In  p r in c ip le ,  th e  1960 M arriage Law p e rm itte d  c h i ld  m arriage  b u t 
i t s  dom inant f e a tu re  was th e  r e s t r i c t i o n  i t  imposed on c h i ld  m arriage  

through i t s  p ro v is io n s  on th e  age o f m a rria g e , and th o se  r e l a t in g  to  

th e  means o f p ro o f . This law p rov ided  t h a t :  ,rth e  l e g a l  age o f n ik ah  

i s  f i f t e e n  y ea rs  $ n ik ah  o f a  g i r l  o r boy below  f i f t e e n  i s  n o t a  n ik ah  

o f m a jo r ity 11. (5) As p o in te d  o u t by a  commentator, wUnder th e  1960 law , 

n ikah  below  th e  age o f f i f t e e n  i s  n o t a  n ik ah  o f m a jo r ity , in  o th e r  

words n ik ah  c o n tra c te d  by th o se  who have n o t reached  m a jo r i ty  i s  n o t 
l e g a l .  The law  does n o t confirm  such a c o n tra c t  and th e  n ik ah  would n o t 
be r e g is te r e d  u n le ss  th e  spouses came f o r  r e g i s t r a t i o n  a f t e r  th e y  reached  
th e  age o f m a jo r ity . The p a te r n i ty  o f a  c h i ld ,  i f  i t  be th e  c a se , w i l l  
n e v e r th e le s s  be e s ta b l is h e d  as i t  i s  i n  th e  i n t e r e s t  o f  th e  c h i ld .  I n ­
h e r i ta n c e  and dower cannot be l e g a l l y  g r a n t e d . . . t h i s  i s  so  n o tw ith s ta n d ­
in g  th e  f a c t  th a t  such  a  n ikah  would be v a l id  in  S h a ri* a ” (6) .  The 1960

1 . ”The Shah under th e  t h r e a t  o f  r e b e l l io n  posed a compromising p o s i­
t i o n .  I n  a  co u n try  where no p o l i t i c a l  p a r t i e s  e x is te d ,  and i n  th e  absence 
o f  s e c r e t  w r i t te n  b a l l o t ,  members and p a r t ic ip a n ts  o f th e  Grand C ouncil 
m o stly  came from  th e  r e l ig io u s  and t r i b a l  c h ie f s ,  b ig  landowners and 
businessm en who m ain ly  re p re se n te d  t h e i r  c la s s  i n t e r e s t s . The few 
p ro g re s s iv e  re p re s e n ta t iv e s  found them selves i n  th e  m in o r i ty . . , e t  seq *1 
G.M.Ghubar op c i t  p 8l 1 .
2 . A r t .3 , NizSfanSma o f Nikah 19 2 k Nikah o f m in o r ity  i s  p e im is s ib le ,  
b u t oh my t r u t h f u l  c i t iz e n s  1 experience  shows to  t h i s  s p i r i t u a l  f a th e r  
o f  yours th a t  c h i ld  m arriage  causes disharm ony, c o n f l i c t s , claim s and 
k i l l in g s  amongst y o u . This was why c h ild  m arriage  has been  p re v io u s ly  
a b o lish e d . Tour peace and harmony i s  r y  a im .”
3 .  A r t .5 ,  i b i d :  "W hatever engagement and K hish i -  means r e la t io n s h ip
i . e .  m a rr ia g e ,su p p lie d  -  o f ch ild h o o d  th a t  "has tak en  p la c e  p re v io u s ly  
i s  to  be s e t t l e d  i n  S h a ri* a  C ourts u n t i l  th e  b eg inn ing  o f th e  y e a r  1305 
A«H. a f t e r  th e  e x p iry  o f which d a te  any c la im  n o t ev idenced  by  a d e c i­
s iv e  document o r p ro o f  can o n ly  be  subm itted  to  th e  k in g  who may a u th o r­
iz e  a  c o u r t f o r  i t s  h e a r in g .”
U. A r t .9 i b i d :  ”Nikah o f  a  g i r l  o r  a  boy i f  c o n tra c te d  by  th e  f a th e r  o r  
tim e g ra n d fa th e r  i s  v a l id  and n o t s u b je c t  to  r e p u d ia t io n , b u t i f  c o n tra c ­
te d  by  any o th e r  r e l a t i v e  w i l l  be s u b je c t  to  r e p u d ia t io n  a t  th e  tim e o f 
m a jo r i ty ,”
5 . A r t .  2 M arriage Law 1960.
6 . G .M .D arri, Fam ily Law i n  Is la m . o p . c i t : 90.
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law  m oreover en ac ted  t h a t : 11 th e  c o n tra c t  o f  n ik ah  w ith o u t such a  docu­

m ent. which does n o t comply w ith  th e  requ irem en ts  o f t h i s  law  s h a l l  be 

o f no va lue  and th e  c o u rts  w i l l  n o t h e a r  any claim s th e re o f  •11 (1 )
I t  w i l l  be seen  t h a t  t h i s  a r t i c l e ,  a lth o u g h  o f a  g e n e ra l n a tu re ,  d id  
n e v e r th e le s s  c o n s t i tu te  a  w id e ly  used  r e s t r i c t i o n  on c h i ld  m arriage*
I t  w i l l  be f u r th e r  no ted  th a t  t h i s  a r t i c l e  re p re se n ts  a  most im p o rtan t 
f e a tu r e  o f  th e  1960 law  and t h a t  i t  has been  r e l i e d  upon q u i te  f r e q u e n tly  

by  th e  c o u rts  as th e  s o le  b a s is  f o r  t h e i r  d ec is io n s*  Soane o f th e  conse­
quences o f t h i s  a r t i c l e  a re  summarized i n  th e  fo llo w in g  p assag e :W ith  re g ­

a rd  to  th e  p ro o f o f th e  c o n tra c t  o f n ik ah  i n  A fg h an is tan , i n  accordance 

w ith  a r t i c l e  102 o f  th e  c o n s t i tu t io n  (196k) th e  c o u r ts  ap p ly  th e  low 

(qanun) i n  th e  f i r s t  p lace*  In  th e  absence o f qahun th e  c o u r ts ,  i n  a  

case  under t h e i r  c o n s id e ra tio n , w i l l  r e s o r t  to  th e  H anafi law* The 1960 
M arriage law i s  e x p l i c i t ;  a r t i c l e  f iv e  o f t h i s  law  ren d e rs  any c la im  

w ith o u t a  l e g a l  deed o f m arriage  os n o n -h e a rab le . T herefore  i f  a  person  
p o ssessed  a  l e g a l  document, i t  w i l l  prove th e  m arriag e , and he would n o t 
need  to  l i t i g a t e *  B ut i f  a  p e rso n  d id  n o t h o ld  such  a  document, h is -c la im  

o f n ik ah  w i l l  n o t  be heard  and he would have no b a s is  f o r  l i t i g a t i o n *

F or th e  deed o f  m arriage (nikdfr k h a t) i s  th e  on ly  means o f p ro o f o f  th e  
m arriage  and th e  c la im an t need n o t r e s o r t  to  o th e r  means such os w itn e sse s  

o r  o a th s  etc** But i f  th e  o th e r  p a r ly  to  th e  c la im  co n fesses  to  th e  
a l le g e d  m arriag e , i n  such an ev en t th e  m arriage w i l l  be proved even 
w ith o u t a  deed o f nik&b* An amendment to  a r t i c l e  (5 ). has ta k en  p la c e  

acco rd in g  to  which i f  a  c h i ld  i s  b o ra  to  th e  m a rriag e , i n  o rd e r to  

sa feg u a rd  th e  i n t e r e s t  o f th e  c h ild , th e  c o u rts  w i l l  h e a r  a  c la im  o f  such 
a  m arriage  even w ith o u t a  deed o f m arriage  * • *M (2) .

Among th e  o th e r  r e s t r i c t i o n s  imposed by th e  1960 law were t h a t  c h ild  

m arriage  can  o n ly  be proved by  a  deed o f  m arriage  o b ta in ed  by th e  guard­

ia n  (3 ) ;  and th a t  th e  m arriage  must comply w ith  th e  i n t e r e s t s  o f  th e  

m inor concerned* (U) W ith re g a rd  to  ilb a r*  th e  1960 law  has no d i r e c t  

r u l in g  b u t on th e  whole i t  seems t r u e  to  so y  t h a t  t h i s  law  by  reco g n iz in g  
c h i ld  m arriage  as dependent on a  l e g a l  document o b ta in ed  by  th e  g u ard ian  
a ls o  reco g n izes  th e  l a t t e r * s  power o f i j b a r * In  term s o f  j u d i c i a l  p ra c ­
t i c e  however th e  r e s t r i c t i o n  imposed on c h i ld  m arriage  th rough th e  1960

1 * A r t .  5 M arriage law 1960.
2 .  G.M*Darri o p * c i t :  p  90
3 .  A rt* 18 M arriage lew 1960*
km A rt* 19 i b i d :  11 Nikah canno t be c o n tra c te d  i f  th e  g u ard ian  has a  r e ­
p u ta t io n  f o r  m oral c o r ru p tio n , o r  i f  i t  i s  co n sid e red  th a t  th e  n ik ah  i s  
n o t in  th e  i n t e r e s t  o f  th e  m in o r.”
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law  p r a c t i c a l ly  r e s u l te d  i n  th e  alm ost t o t a l  e x c lu s io n  o f th e  g u a rd !an !s 

r o l e ,  e s p e c ia l ly  in  the  c laim s o f n ikah  where th e  p a r t i e s  to  th e  claim s 
w ere m ajor persons a t  th e  tim e o f  l i t i g a t io n *

I n .Mohammad.H ussein v . PakeegaQ ) ,  f o r  example nH ussein c laim ed th a t  

on 16*1;.1339 A.H. one A z iz u lla h , th e  f a th e r  o f  Pakeeza i n  h is  c a p a c ity  
o f f a th e r -g u a rd ia n  c o n tra c te d  Pakeeza w h ile  she was a m inor o f th re e  

y e a rs  o f age i n  m arriage  to  me in  c o n s id e ra tio n  o f  a  dower o f 30 , OCX)
A f s . ,  which I  p a id  to  A z iz u lla h . Now t h a t  Pakeeza i s  a  m jor and 

com petent p e rso n  she re fu s e s  to  ab ide  by  h e r  m a r i ta l  o b lig a tio n s  to  me 

and I  hereby  demand h e r  su bm ission .

Hie oourt o f f i r s t  in s ta n c e  (G u lis ta n  o f Faroh p ro v in ce) th e n  asked 

f o r  th e  deed , o f m arriage (nikfib-Khat) to  be produced, which th e  c la im an t 

f a i l e d  to  d o . The o o u r t th e n  decided  on th e  b a s is  o f a r t i c l e  5 o f  the 
M arriage Low t h a t  H usse in !s  c la im  i s  n o n - h e o r a b le . . . .

H ussein  appealed  and th e  ap p ea l c o u r t  consequen tly  confirm ed th e  
above d e c is io n  as l e g a l ly  v a l id .  But H ussein  re -a p p e a le d  to  th e  C assation  
C ourt which a ls o  confirm ed th e  d e c is io n s  o f th e  low er c o u r t s .”

Hie J u d ic i a l  d e c is io n  i n  th e  above case  i s  thus based  e n t i r e l y  on- 
th e  framework o f th e  1960 M arriage Low and on a r t i o l e  (5) s p e c i f ic a l ly .

The deed o f  m arriage  t h a t  H ussein  was. asked to  produce cou ld  be o f twa

k in d s .  One would be under a r t i c l e  18 , t h a t  i s  to  say  a  deed o b ta in ed

by th e  g u ard ian  d u rin g  th e  con tinuance o f h is  power o f i j b a r .  Or a l t e r ­

n a t iv e ly  a  deed o f  m arriage com pleted by  th e  p a r t i e s  them selves -w hile 

b o th  being  com petent persons which would come under a r t i c l e  (9) *(2 ) 

A lthough, a r t i c l e  18 p ro v id es  f o r  th e  deed o f m arriage  o b ta in ed  by  th e  

g u a rd ian , th e re  i s  no f u r th e r  s te p  i n  t h a t  d i r e c t io n  nor i s  th e re  any 

l e g a l  p rocedure  to  b r in g  th e  s a id  g u ard ian  in to  th e  c o u r t  i n  any capa«* 

c i t y  w ha tso ev er. This i s  e n t i r e l y  i n  agreem ent w ith  th e  p ro v is io n  t h a t :  

”I n  th e  c la im  o f  nikfih r e l a t i n g  to  a  m ajo r woman where re fe re n c e  i s  made 

to  g iv in g  h e r  . i n  m arriage  by  h e r  f a t h e r ,  th e  p resence  o f th e  l a t t e r  i s  

n o t  n e c e s sa ry .” (3) In  th e  case  o f H ussein  th e  deed o f m arriage  ob ta ined  

b y  th e  g u ard ian  would i n  f a c t  be th e  on ly  p o s s ib le  a l t e r n a t iv e  to  prove h is

1 . S e ttle m e n t (F a is a la )  No. 38 /2 6 .2 .13b9 A.H.(1970 AD). C assa tio n  Court 
f o r  c i v i l  and C rim inal A f f a i r s ,  Kabul -  t r a n s la te d  from  th e  c o u r t  records 
i n  D a r i .
2 .  A r t ic le  9 *- M arriage taw  1960: ” n ikah  khat i s  to  be w r i t t e n  and e n te r ­
ed in to  a t  th e  m eeting o f th e  c o n tra c t  ( rn a jlis -e -a q d ) in  th e  p resen ce  of
th e  b r id e  • and groom o r  t h e i r  a g e n ts . ”
3 . A r t ic le  55 taw  o f  C iv i l  Procedure 1957> see  a ls o  th e  c o n tra ry  where 
”i f  a  minor be a  p a r ty  to  th e  c la im  th e  p resence  o f  th e  g u ard ian  o r  ex o - 
c u to r  (w asi) i s  s u f f i c i e n t ,  th e  m in o r s  p resence  i s  n o t n e c e s s a ry .” (A rt.
5 3 , i b i d . K
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c la im . F or on th e  b a s is  o f H ussein fs c laim , Pokeeza’s  age would be 
abou t t h i r t e e n ,  i n  which case  under a r t i c l e  (2 ) she would be co n sid ered  

a  m inor and thus in cap ab le  o f com pleting a  deed o f m arriage os a  com­
p e te n t  p e rso n . And as such P&keeza would s t i l l  be s u b je c t  to  h e r  
f a t h e r ’s power o f 1.1 b a r .  Yet th e re  i s  no m ention in  th e  c o u r t  re c o rd  

as to  w hether A z iz u lla , th e  f a th e r  o f Pakeeza, was s t i l l  a l iv e  o r  n o t .

Nor i s  th e re  any re c o rd  os to  h is  d is p o s i t io n  to  th e  l i t i g a t i o n  in v o lv e d .

Q uite  a  p r a c t i c a l  a sp e c t i n  r e l a t i o n  to  th e  e x c lu s io n  o f  th e  

guard ians from  th e  c o u r t  p roceed ings appears to  be t h a t  i n  many cases 
t h e  c la im an t husband would p ro b ab ly  i n i t i a l l y  approach th e  w ife  o r h e r  

fam ily  about th e  wedding o r m a r i ta l  c o h a b ita tio n  and fo llo w in g  th e  
d e c is iv e  r e j e c t i o n  by th e  w ife  o r  h e r  fam ily  th e  husband m ight th en  
r e s o r t  to  l i t i g a t i o n .  This r a th e r  b e la te d  d isp u te  occurs ty p ic a l ly  
betw een th e  p a r t i e s  when th e y  a re  m ajo r, i n  w hich ca$e th e  guard ians 
would have a lre a d y  l o s t  t h e i r  power o f g u a rd ia n sh ip .

S im ila r ly  i n  S h ir  in  v .Hoora (1) '’S h ir in  c laim ed i n  th e  c o u r t  o f 

f i r s t  in s ta n c e  (C entre o f Jo z ja n  P rov ince) th a t  one Jam aluddin , th e  
f a th e r  o f  H oora, on 2 0 .5 .1 3U3 w h ile  i n  th e  c o u rty a rd  o f h is  house*ds 
f a th e r -g u a rd ia n  * gave h is  m inor d au g h te r Hoora i n  m arriage t o  me . . .  

l a t e r ,  on th e  1 8 .6 .1 3Uf> th i s  Hoora having a t ta in e d  th e  age o f m a jo r ity  
a ls o  confirm ed th e  m arriage  v e rb a l ly .  Upon com pletion  o f th e  two y e a r  . 
m i l i t a r y  s e rv ic e  I  th en  a ttem pted  to  o b ta in  th e  fo rm al deed o f  m arriag e , 
b u t  Hoora on p ro v o ca tio n  by Jam aluddin  and h e r  b ro th e r  Abdul Ja b a r  d en ied  
h e r  nlkgfr t o  me and re fu s e s  to  ab id e  by h e r  m a r i ta l  o b l ig a t io n s .  The 

c o u r t  asked S h ir in  f o r  a  le g a l  nikafr k h a t which he d id  n o t possess  and 

f a i l e d  to  p roduce . On th e  b a s is  o f . a r t i c l e  (5) o f th e  M arriage Law th e  

c o u r t  th e n  decided  (S e ttlem en t No*Ij., 27*2.1350) t h a t  S h i r in 's  c la im  was 
n o n -h earab le  • S h ir in  appealed  and th e  Appeal C ourt o f Jo z jd n  i n  

a  w r i t te n  q u e s tio n n a ire  ag a in  asked S h ir in  f o r  th e  deed o f  m arriage 
which he f a i l e d  to  p ro d u ce . C onsequently  th e  Appeal Court confirm ed 

(S e ttlem en t No.6 ,  29 .6 .1350) th e  d e c is io n  o f th e  f i r s t  c o u r t .  S h ir in  
reap p ea led  to  th e  C assa tio n  C ourt w hich decides t h a t :  S h ir in  does n o t 
have a l e g a l  nikafr k h a t re q u ire d  by a r t i c l e  (5 ) to  prove h is  c la im  o f 

n ikah  a g a in s t  Hoora, th e  r e s u l t  o f w hich was t h a t  th e  low er c o u rts  con­

s id e re d  h is  c la im  n o n -h e a rab le . The c a s s a t io n  C ourt,because  o f th e

1 .  S e ttle m e n t No.2Q5* 7 .10 .1350 (1971) -  C assa tio n  C ourt i b i d .
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j u d i c i a l  s t i p u l a t i o n s ,  confirm s th e  above d e c is io n  o f th e  low er c o u r ts .

As can be see n , th e  f a th e r  o r b ro th e r  o f  Hoora had no p a r t  to  p la y  

th roughou t th e  p ro c e ed in g s . Yet in  th e  s o c ia l  c o n te x t and co n sid e rin g  
th e  dependence o f th e  young on th e  fa m ily , e s p e c ia l ly  in  view  o f  th e  
p a t r ia r c h a l ,  and a u th o r i ta r ia n  p a t te r n  o f th e  s o c ia l  s t r u c tu r e  o f 

A fg h an is tan , th e  g u a r d ia n / r e la t iv e ’s in f lu e n c e  can h a rd ly  be den ied  

as an  u n d e rly in g  b a s is  f o r  many l i t i g a t i o n s .  In  many co ses  ( in  S h ir in  

v.H oora e .g . )  where th e  d isp u te d  w ife  re fu s e s  to  ab ide  by h e r  a l le g e d  
m a r i ta l  o b lig a t io n s ,  she presum ably en joys th e  su p p o rt o f h e r  g u a rd ia n / 
r e l a t iv e s  i n  h e r  d isag reem en t to  th e  a lle g e d  m arria g e . S h i r in fs r e f e r ­

ence to  th e  s a id  p ro v o ca tio n  by th e  f a th e r  and th e  b ro th e r  o f  Hoora seems 

n o t to  be u n ty p ic a l  i n  such c a s e s .  Such a l le g a t io n s ,  a lth o u g h  unheeded 

by th e  c o u r ts ,  n e v e r th e le s s  seem to  have c o n s t i tu te d  a  b a s is  f o r  s o c ia l  
concern  which aroused  c r i t i c i s m  a g a in s t  th e  s a id  a r t i c l e  (5) .  This 

concern  must have been  one o f th e  f a c to r s  which f i n a l l y  le d  to  th e  con­
t r o v e r s i a l  a r t i c l e  (5) b e in g  dropped i n  th e  succeed ing  M arriage law  1971« 

S o c ia l  m o tiv a tio n  was tw o -s id e d . As w i l l  be seen  l a t e r  in .  th e  re le v a n t  
p a r ts  o f th e  p a rlia m e n ta ry  d eb a te  on th e  1971 M arriage low , the ' 
t r a d i t i o n a l i s t s  were m ainly  a g a in s t  a r t i c l e  (5 ) on th e  grounds t h a t  
b ro a d ly  speak ing  i t  r e s u l te d  i n  husbands* lo s in g  t h e i r  p ro p e r ly  S h a r i ’a  
m arried  wives m erely  because o f  t h e i r  f a i l u r e  to  o b ta in  a  deed o f m a rria g e . 

The. m odern ists  to o  seem to  have been la r g e ly  m o tiva ted  a g a in s t  a r t i c l e  
(5 )• i n  th e  sen se  t h a t  i t  p ro v id ed  a  b e t t e r  chance o f success f o r  oh 

a v a r ic io u s  g u a rd ia n /r e la t iv e ,  who f o r  same reaso n  o r  o th e r  a t  a  l a t e r  

s ta g e  d isag ree d  to  th e  c o n tra c te d  m arriage  and even encouraged th e  g i r l  

to  deny th e  m arriage  i n  th e  c o u r t .

The term  ’j u d i c i a l  s t i p u l a t i o n s ’ which appeared  in  th e  C assa tio n  
C o u rt’s d e c is io n  i n  th e  above case  seems to  be a  g e n e ra l re fe re n c e  to  

th e  ju r i s d ic t io n a l  l im i ta t io n s  o f th e  C assa tio n  C o u rt. The term  i s  o f 

a  g e n e ra l n a tu re ,  b u t  two f a c to r s  seem to  be in c lu d e d  i n  i t s  immediate 
m eaning, v i z .  th e  powers o f th e  C assa tio n  C ourt, and th e  e v id e n t ia l  

b a se s  f o r  j u d i c i a l  d e c is io n s .

As f o r  th e  powers o f th e  C assa tio n  C o u rt,th e  law  i n t e r  a l i a  p ro v ides 
t h a t  C assa tio n  as an  i n t e g r a l  p a r t  o f th e  Supreme C ourt i s  th e  f i n a l  
j u d i c i a l  a u th o r i ty  which e i t h e r  on th e  b a s is  o f a p p ea l by one o f th e  

p a r t i e s  to  a  c a s e , o r  where i t  i s  re q u ire d  by th e  law , re v e rse s  o r 
confirm s th e  ap p ea l c o u r t ’s d e c is io n  ( 1 ) .  Thus th e  C assa tio n  may n o t

1 . A r t .223 law  o f  C ourt A d m in is tra tio n  1956.
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h e a r  a  whole case  anew* Whenever i t  co n sid e r?  a  re -h e a r in g  i s  n e ce ssa ry , 

th e  c ase  may be r e f e r r e d  a f t e r  be ing  re v e rse d , to  th e  ap p ea l co u rt*

A part from  t h i s  " * ••  th e  c a s s a t io n  has a l l  th e  powers p o ssessed  by  th e  
Appeal Court" *(1) Upon re v e rs in g  th e  ap p ea l d e c is io n , th e  C assa tio n  

can r e f e r  th e  case  back to  th e  same c o u r t  o f  ap p ea l whose d e c is io n  has 

been  re v e rse d  f o r  a  review* In  case  th e  l a t t e r  a g a in  is su e s  a  d e fe c t iv e  
d e c is io n , th e  C a ssa tio n  may th e n  r e f e r  th e  case  to  a 're se m b la n t court*  

(mahkaiaa-eHmmiasil) and i f  th e  d e c is io n  was ag a in  d e fe c tiv e  th e  C assa tion  

has powers to  i s s u e  a  f i n a l  d e c is io n (2)*  The l a s t  p rocedure  a p p lie s  a ls o  

i n  case s  where th e  C assa tio n  re v e rse s  a  unanimous d e c is io n  o f th e  two 

low er co u rts*

R egarding  th e  e v id e n t ia l  bases f o r  j u d i c i a l  d e c is io n s ;  th e re  a re  

fo u r  namely c o n fe ss io n , ev id en ce , o a th , and d e n ia l  o f  o a th  (3)* E v i­
dence i s  subd iv ided  in to  th r e e  k in d s , namely w itn e s s e s , documents and 

d e c is iv e  c lu es  (h)*  A j u d i c i a l  d e c is io n  must i n t e r  a l i a  e x p la in  th e  

ev idence  on w hich i t  i s  founded(5) • I n  a  more o b je c t iv e  sen se  however

th e  term  ’j u d i c i a l  s t ip u la t io n *  i s  a  f a m i l ia r  re fe re n c e  to  th e  a r t i c l e  
w hich reads t h a t  !,on th e  b a s is  o f  th e  Is la m ic  noim, j u s t i c e  i s  capab le  

o f  s t i p u l a t i o n ,  s p e c i f ic a t io n  and dismemberment acco rd in g  to  tim e , p la c e  
and th e  s u b je c t  m a tte r ;  i t  i s  a ls o  capab le  o f  i s o l a t i n g  c e r ta in  coses 
to  be d e a l t  w ith  i n  a  p a r t i c u l a r  manner" • (6 ) The method adopted  in  
a r t i c l e  5 i s  in  f a c t  a  s t ip u la t io n *  o f  th e  g e n e ra l r u le s  u s u a lly  a p p lie d  
to  ev idence i n  th e  sen se  th a t  th e  c o u rts  a re  to  base  t h e i r  judgments 

s o le ly  on th e  deed o f m arriage*

As to  th e  age o f m a rriag e , i n  S e id  Kamal .^  Mohammad Mubin v .S ljg g sta (7 ) 
a  two-flian c la im  (da*wi r a j u l l e i n )* i t  was e s ta b l is h e d  th a t  a t  th e  tim e 

o f  th e  a lle g e d  m arriage  S h aesta  was fo u r te e n  y ea rs  o f  age and thus p e r  

a r t i c l e  (2 ) th e  m arriage  was n o t a  m arriage  o f m a jo r i ty !

1 .  Art*2l;7 Law o f C iv i l  p rocedure  1557; see  a ls o  A r t*139* "when th e
a p p ea l c o u r t  c o n s id e r  th e  a p p e lla n t* s  o b je c tio n s  as  a d m iss ib le , o r  i f  i t  
f in d s  f a u l t s  i n  th e  s e t t le m e n t o f th e  p rim ary  c o u r t ,  i t  may ab ro g a te  th e  
s e tt le m e n t and o rd e r  a  r e -h e a r in g , o th e rw ise  i t  confirm s th e  s e t t le m e n t ."
2 ,  A r t .2 6U Law o f  C ourt A d m in is tra tio n  1956*
3* A rt *12lj. Law o f C ourt A d m in is tra tio n  1956; see  f u r th e r  a r t i c l e s  125-180.
hm A r t .  139 i b i d .
5* Artw 32 (7) i b i d .
6* Art.2U low o f C iv i l  Procedure T957; see  a ls o  a r t i c l e  115 and 185*
7* S e ttle m e n t tfo*i6U, 29*9.13 4̂-8 A.H. C assa tio n  C ourt f o r  C iv i l  and 
C rim ina l A f f a i r s ,  K abul.
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nSe±d Kamal c la im ed , in  th e  c o u r t  o f Balkh (c e n tre  o f Balkh 

p ro v in ce) a g a in s t  Mubin and S h aesta  t h a t  in  th e  y e a r  13U6 A.H. I  was 

m arried  to  S h aesta  i n  c o n s id e ra tio n  o f  a  prompt dower o f th re e  thousand 

a fg han is  and o b ta in ed  th e  deed o f m arriage (nlkafr k h a t No .5 3 /6 0 0 ,

8 .7  #131+6). In  J a d i 13U6 (Ja d i i s  th e  n in th  month o f th e  y e a r ,  su p p lie d ) 

th i s  Mubin u n rig h te o u s ly  e n tic e d  S h aesta  my w ife  and caused h e r  to  d i s ­

obey h e r  m a r i ta l  o b lig a tio n s  to  me* I  hereby demand S h aesta  to  subm it 

to  th e  requ irem en ts  o f  h e r  m arriage to  me, and Mubin to  s to p  ag g re ss io n  

i n  my r i g h t s .

Mubin a ls o  claim ed t h a t  i n  Dalw 13U6 (Dalw i s  th e  te n th  month o f 

th e  y e a r ,  su p p lie d ) S h aesta  c o n tra c te d  h e r s e l f  i n  a  v a l id  m arriage  to  him 
i n  c o n s id e ra tio n  o f a  dower o f t h i r t y  thousand a fg h a n is , and t h a t  th e  

deed o f m arriage h e ld  by Kamal i s  fo rg ed  which has been p rocu red  i n  th e  

absence o f S h aesta  when she was s t i l l  a  m inor. Mubin a lso  claim ed th a t  

S h aesta  os a  com petent perso n  now w i l f u l ly  con fesses h e r  m arriage  to  him, 

and th e re fo re  he demanded th a t  Kamal must s to p  h is  a g g re s s io n . -Conse­
q u e n tly  th e  judge asked b o th  c la im an ts  f o r  th e  deed o f m a rr ia g e . Mubin 

d id  n o t po ssess  one and f a i l e d  to  produce i t ,  whereas Kamal p re sen te d  
h is  deed o f m a rria g e . 2he c o u r t f i n a l l y  co n sid ered  Kamal!s  deed o f  
m arriage as l e g a l ly  v a l id  and d ecided  (se ttle m e n t No.20, 25>.3#13l+7) t h a t  
Mubin’s c la im  i s  p e r  a r t i c l e  (5) n o n -h ea rab le ; whereas Kam al's m arriage  
i s  on th e  same b a s is  l e g a l ly  v a l id .  The c o u r t a ls o  o rdered  S h aesta  to  

ab id e  by  h e r  m a r i ta l  o b lig a tio n s  to  Kamal. Mubin appealed  to  th e  
p ro v in c ia l  c o u r t  o f BalKh where he o b jec ted  t h a t  Kamal1 s  deed o f m arriage  

i s  d e fe c t iv e ,  th e  l e g a l  fo r m a l i t ie s  a re  incom plete i n  t h a t  th e  S h a ri* a  

co n d itio n s  o f  a  v a l id  m arriage  ore  n o t reco rded  th e re in  . . .  th e  ap p ea l 

c o u r t  s t a t e d  t h a t  e a r l i e r ,  on th e  b a s is  o f Kamal*s deed o f  m arriag e , 

S h aesta  wa3 examined on 8.7.131+6 to  determ ine h e r  age by a  n u rse  and 
d o c to r , who s ta t e d  t h a t  S h aesta  had n o t reached  p u b e rty . On th i s  b a s is  

th e  appea l c o u r t  co n sid e red  th a t  S haesta*s a l le g e d  age o f sev en teen  

seemed to  be f a l s e ;  had she been sev en teen  a t  th e  tim e o f th e  r e g i s t r a ­

t i o n  o f th e  m arria g e , how could  she th en  n o t have reached  p u b e rty  I The 
c o u r t  th e n  concluded th a t  from h e r  appearance i n  c o u r t  S h a e s ta  had n o t 

reached  m a jo r ity s  she i s  p robab ly  f i f t e e n  y e a rs  o f ag e , i n  which case 

a t  th e  tim e o f r e g i s t r a t i o n  o f m arriage  h e r  ago would be fo u rteen *  The 

nilcah i s  th e re fo re  p e r  a r t i c l e  (2) o f  th e  m arriage  law  n o t a  nikafr o f  
m a jo r ity  and she would n o t by  law  be co n sid e red  capab le  o f  o f f e r  and
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accep tance  . . . .  The ap p ea l c o u r t  thus co n sid e red  th e  deed o f m arriage 

as d o u b tfu l and o f no va lu e  acco rd in g  to  a r t i c l e  (3 ) o f th e  m arriage 
law . C onsequently  th e  ap p ea l c o u r t  decid ed  th a t  b o th  th e  claim s o f 

Kamal and Mubin a re  n o n -h earab le  (se ttle m e n t.N o .2 2 , 9*11 .13U 7). Both 

c la im an ts  re -a p p e a le d  to  th e  c a s s a t io n  c o u r t .  The c a s s a t io n  c o u r t  f o r  

f u r th e r  s c ru tin y , summoned th e  p a r t i e s  in v o lv ed , whereupon Kamal i n  a  

p e t i t i o n  (No.375,11iW su b m itted  to  t h i s  c o u r t  -ceased h is  c la im  v ersu s  
S h aesta  and gave an  o v e r a l l  absolvance ( i b r a ) .  Kamal thus accep ted  th e  

ap p ea l c o u r t 's  d e c is io n  and d e s is te d  h i s  second ap p ea l . . .  The c a s sa ­
t io n  c o u r t  confirm s th e  ap p ea l c o u r t 's ,  d e c is io n  th a t  th e  deed o f 

m arriage i s  d o u b tfu l , and th a t  S h a e s ta , who on th e  b a s is  o f  m edical 

o p in io n  and th e  o p in io n  o f  th e  members o f  th e  ap p ea l c o u r t  had n o t  

reached  m a jo r i ty , was in cap ab le  o f  c o n tra c tin g  m arriage  • •• The 

d e c is io n  th a t  b o th  c laim s a re  n o n -h earab le  i s  hereby  con firm ed .”

The d i f f i c u l t y  in vo lved  in  e s ta b l is h in g  th e  age o f a  person  under 
th e  1960 M arriage Law i s  ap p aren t i n  th e  above c o se . The ro o t  o f  th e  
problem  l i e s  in  th e  f a c t  t h a t  to  d a te  no r e g u la r  system  o f  b i r t h  
r e g i s t r a t i o n  e x is t s  i n  A fghan istan  (1).. The problem  i s  aggravated  by  th e  
f a c t  t h a t  women a re  n o t is su e d  w ith  i d e n t i t y  cards (tazfcera) which i s  

th e  u su a l means o f e s ta b l is h in g  a  p e rs o n 's  a g e . I n  th e  case  o f men th e  
i d e n t i t y  c a rd  does to  some e x te n t  h e lp  id e n t i f y  th e  age o f  th e  h o ld e r .  
N e v e rth e le ss , n o t e v e ry  man p o ssesses  such a  means o f i d e n t i f i c a t i o n (2 ) .  

The c o u rts  g e n e ra lly  speaking  have power, as was th e  case i n  -

Kamal & Mubin v .  S h a e s ta , to  e s ta b l i s h  th e  age o f th e  in d iv id u a l  i n  th e  

case  under t h e i r  c o n s id e ra tio n *  Such a  j u d i c i a l  enactm ent i s  however 

o f an  ad hoc v a lu e  w hich i s  v a l id  on ly  i n  th e  case  under c o n s id e ra t io n . 

Moreover th e  c o u r t 's  power i n  t h i s  r e s p e c t  was u n t i l  r e c e n t ly  l im ite d  

to  m ino rs. I t  was t h i s  l im i t a t i o n  t h a t  caused th e  m a tte r  to  be

**  Note A r t .3  M arriage Law 1960 : “The deed o f m arriag e  which i s  n o t 
com pleted i n  accordance w ith  th e  p ro v is io n s  o f t h i s  law  s h a l l  n o t be 
en fo rceab le  and would bo o f no v a lu e .”
1 . See above page 2*2
2 .  To d a te  th e  I d e n t i ty  Card i s  is su e d  to  men o n ly ; i t  i s  m ain ly  
concerned w ith  th e  q u e s tio n  o f th e  com pulsory m i l i t a r y  s e rv ic e  and 
may be o b ta in ed  any tim e up to  th e  d a te  o f b e in g  c a lle d : up o r  i n  
un u su al cases a f t e r  th a t  d a te .  N o t'hav ing  a  s p e c i f ic  tim e b a s is  to  
id e n t i f y  th e  a c c u ra te  d a te  o f b i r t h ,  th e  c a lc u la t io n  o f  th e  in d iv id u a l 's  age 
and th e  re c o rd in g  o f i t  i n  th e  I d e n t i ty  Card by th e  p e r t in e n t  o f f i c i a l s
i s  s u b je c t  to  e r r o r  o r  m is re p re se n ta tio n . M oreover, th e re  a re  c e r t a in  
s e c tio n s  o f  th e  p o p u la tio n , e . g . ,  th e  nomads, who number a t  abou t two 
m il l io n ;  and c e r t a in  o th e r  peop les o f th e  b o rd e r a re a s  i n  th e  so u th ern  
and e a s te rn  re g io n s  who so  f a r  have n o t been  is su e d  w ith  i d e n t i t y  c a rd s .
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r a is e d  in  th e  1971 ju d i c i a l  sem inar(1) .  The p ro p o sa l subm itted  to  th e  
sem inar read  in  th e  p e r t in e n t  p a r t  t h a t :  " th e  c o u rts  have powers to  

d ec id e  on th e  age of m in e rs* ..c a se s  a re  o f te n  encountered  i n  th e  co u rts  
where a  m ajor p e rso n ’s age i s  q u e s tio n ed ; and so  f a r  th e  c o u r ts  have no 

powers to  e s ta b l i s h  th e  age o f a  m ajor p e rso n *.*11 The re s o lu t io n  

p assed  by the  sem inar s ta t e d  :

"whenever th e  q u e s tio n  o f a  m ajor p e rs o n ’s age a r i s e s  in  th e  c o u r ts ,  i t  
sh o u ld  be p o in te d  ou t th a t  a l t e r a t i o n  o f age in  th e  i d e n t i ty  c a rd  i s  a 

fu n c tio n  o f th e  O ffices  o f R e g is tr a t io n  o f  I d e n t i ty  Cards (d a f& te r-e -  

ifrga’iy y a ) and thus f a l l s  in  th e  p rov ince  o f  th e  E x ecu tiv e , th e re fo re

th e  case  s h a l l  be r e f e r r e d  to  them. But when th e  e s ta b lish m e n t, o f age 

be a  m a tte r  connected w ith  th e  is s u in g  o f a  j u d i c i a l  s e t t le m e n t,  the

c o u r t  may, i n  case  o f d isc rep an cy  betw een th e  age e n te re d  in  th e  id e n t i ty
ca rd  and th e  ap p aren t age o f a  p e rso n , ask  f o r  an in fo rm ed /p ro fe sa io n a l 
o p in io n  and th u s  e s ta b l i s h  th e  age o f th e  in d iv id u a l  concerned as i t  saw

a p p ro p ria te  and proceed on i t .  But t h i s  age w i l l  n o t be reco rd ab le  i n  th e
i d e n t i t y  c a rd ” (2 ) •

Thus th e  age problem i s  a  m anifo ld  one. I t  i s  n o t only  th e  lack  o f 

a sy s tem a tic  r e g i s t r a t i o n  o f b i r th s  and th e  shortcom ings in  th e  is iu in g  

o f i d e n t i t y  cards as r e f e r r e d  to  p re v io u s ly , b u t a ls o  the  v a r ia t ic n  

betw een th e  ap p aren t age and th e  age r e g is te r e d  i n  th e  i d e n t i t y  c a r i  which 

can be c o n s id e ra b le . U n til  th e  tim e when, a  re g u la r  system  i s  devised to  

r e g i s t e r  b i r t h s ,  n e i th e r  th e  i d e n t i ty  c a rd  n o r th e  c o u r t ’s ad hoc p a je r  

would p ro v id e  a  com prehensive answer to  th e  q u e s tio n  o f id e n t i fy in g  th e  
a g e . And as such any l e g a l  measure en ac ted  re g a rd in g  th e  age o f  marriage 
would seem to  la c k  th e  b a s ic  s t a r t i n g  p o in t  f o r  th e  c a lc u la t io n  o f t in  
c o r r e c t  age • The la c k  o f  such in fo rm a tio n  must have in f lu e n c e d  the  
p a rlia m e n ta ry  a t t i tu d e  w h ile  deb a tin g  th e  1971 M arriage Law i n  th a t  

t  h is  l a  as opposed to  th e  1 960 law  does n o t p rov ide  f o r  any s p e c i f ic  

age o f m arriage (see  a  summaiy o f th e  deb a te  a t  page 7k) •

1 • This sem inar was a rran g ed  by th e  Supreme C ourt and was p a r t i c i ­
p a te d  by  the  supreme c o u r t  ju s t i c e s  and p re s id e n ts  o f th e  p ro v in c ia l  
c o u r t s .  The sem inar l a s t e d  n in e te e n  days* i t  was b a s ic a l ly  aimed to  
be a  s h o r t  in - s e r v ic e  r e - o r i e n ta t io n  course  which i n t e r  a l i a  considered  
such  m a tte rs  o f  g e n e ra l a p p l i c a b i l i ty  t h a t  were i n  need o f s o lu t io n s .
This sem inar was th e  second o f i t s  k in d ; th e  f i r s t  was convened in  1968* 
See more in  The J u d ic ia l  T ra in in g  Programme in  A fg h an is tan , p rep ared  
by th e  R esearch  Departm ent o f Supreme C ourt p . 11 Kabul 1977 ( in  E n g lish ) .
2 . Qafla, e s p e c ia l  is su e  f o r  th e  j u d i c i a l  sem inar 1350 A.H. (1971),
Supreme C ourt p u b l ic a t io n ,  Kabul 1971, p .1 1 3 .
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W ith re g a rd  to  th e  o p tio n  o f p u b e rty , th e  M arriage Law 1960 i s  
com plete ly  s i l e n t ,  n o r i s  th e re  an y th in g  e x p l i c i t  i n  any o f th e  

m arriage  laws o f 193h and 19U9 to  r e g u la r iz e  th e  e x e rc is e  o f th e  o p tio n  

o f p u b e rty . This l e g i s l a t i v e  s i le n c e  however d id  n o t in d ic a te  th e  

n o n - a v a i la b i l i ty  o f th e  o p tio n  Of p u b e rty ; F or g e n e ra l ly  speak ing  

th e se  m arriage  lows have been  diiUrad t e r i s t i c a l l y  o f ad hoc n a tu re  none 

o f  Which adopted  th e  form  of a  com prehensive code, th u s  le a v in g  th e  
a p p lic a t io n  o f th e  S h a ria  ru le s  w ith  re g a rd  to  th e  o p tio n  o f  p u b e rty  
u n a ffe c te d . I t  shou ld  be no ted  t h a t  l e g i s l a t i o n  on m arriage i n  th e  

p a s t  do n o t seem to  pay ba lan ced  a t t e n t io n  to  th e  m e rits  o f th e  sub­

j e c t s  concerned . An obvious im balance i s  indeed  th e  v e ry  is s u e  i n  

p o in t ;  t h a t  i s  to  say  t h e i r  con tinued  p ro v is io n s  w ith  re g a rd  t o  th e  

re c o g n itio n  o f  c h i ld  m arriage  a re  m atched w ith  b u t  t o t a l  s i le n c e  on th e  

o p tio n  o f p u b e r ty . E lsew here in  th e  Law o f  C iv i l  Procedure 1957 th e re  

i s  however a  by-the-w ay m ention o f th e  o p tio n  o f p u b e r ty . I h i s  law  in  
co n n ec tio n  w ith  th e  s u b je c t  o f ‘d isco v e rin g  o a th ’ (yamin-e i s t l z h S r ) .  

w h ile  s e t t in g  o u t th e  in s ta n c e s  where such on o a th  i s  to  be ad m in is te red  
by  th e  ju d g e , m entions s ix  o ccas io n s , one o f which i s  th e  ev en t 

whot,o n . . . . a  woman who i s  e n t i t l e d  to  th e  o p tio n  o f  p u b e rty  and thus 

demands th e  d is s o lu t io n  o f h e r  m arriage  from  th e  c o u r t ,  th e  judge may 
n o t  o rd e r th e  d is s o lu t io n  (fa sk h ) u n le ss  he p u ts  th e  woman on o a th  to  
en su re  w hether upon h e r  knowing of h e r  p u b e rty  she  demanded th e  d i s ­
s o lu t io n  im m ed ia te ly .11 (1) Two p o in ts  o re  ap p a ren t i n  th is  
a r t i c l e  s
a )  lh a t  th e  e x e rc is e  o f th e  o p tio n  o f p u b e rty  i s  dependent on th e  
o rd e r  o f a  com petent c o u r t ;  and b ) t h a t  th e  o p tio n  o f p u b e rty  roust be 
e x e rc ise d  im m ediately  upon th e  a tta in m e n t o f p u b e r ty . P u b erty  i s  n o t 
e x p l i c i t l y  c l a r i f i e d ,  b u t th e  use o f th e  word ‘knowing1 Cilro) im ply 

t h a t  i t  i s  o b ta in ed  upon th e  observ ing  o f  m e n s tru a tio n . Hie passage 

n o ted  above m oreover appears under a r t i c l e  C1I4.I) w hich read s  a t  th e  

o u ts e t  t h a t  11 i f  th e  d e fen d an t o b je c ts  upon ap p ea l t h a t  th e  p rim ary  

c o u r t  has n o t ad m in is te red  th e  d isco v e ry  o a th , h is  o b je c t io n  w i l l  be 

ad m issib le  as th e  b a s is  o f a p p e a l .11 From t h i s  c o n te x t i t  f u r th e r  

appears t h a t  i n  o rd e r  to  e s ta b l i s h  th e  o p tio n  o f p u b e rty , an o a th  i s  

a d m issib le  i n  ev idence • An oa th  i n  g e n e ra l i s  o n ly  a d m in is te red  when 
i t  i s  demanded by  a  p a r ty  to  th e  c la im  t h a t  h is  opponent be p u t on

1 • A r t ic le  11*1 (b ) ,  Law o f C iv i l  Procedure t95>7*.
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o a th • ( l ) The d isco v e ry  oa th  i s  d i f f e r e n t  from  o th e r  oa ths i n  t h a t  

" i t  i s  a  r i g h t  o f th e  judge who may p u t th e  c la im an t on o a th  w ith o u t 
a  demand b e in g  made by any p a r ty , 11 (2)

I t  w i l l  be n o tic e d  th a t  i f  th e  o p tio n  o f p u b e rty  i s  a t  a l l  to  be * 

used  as an in s tru m e n t f o r  en su rin g  th e  women*s co nsen t i n  m a rriag e , 

c l e a r  and p ra c t ic a b le  laws would have to  b e  in tro d u c e d . A l e g a l  p ro ­
cedure  should  be im provised to  ensure  t h a t  women a re  f u l l y  c o g n isan t 

o f t h e i r  r i g h t s .  I f  such r ig h t s  a re  n o t  e x e rc is e d , i t  must be d e a r  

th a t  th ey  a re  w aived d e l ib e r a te ly  by th e  woman concerned .

Hie case  law  to  d a te  does n o t ev idence any reaso n ab le  freq u en cy  
o f th e  e x e rc is e  o f th e  o p tio n  o f  p u b e rty  i n  A fg h an is tan . Hie c o u rt 
re co rd s  in d ic a te  t h a t  cases in  which th e  o p tio n  o f p u b e rty  i s  e x e rc ise d  
a r e ,  in  f a c t ,  o f  r a r e  o ccu rren ce . Hie s t r i c t  co n d itio n s  f o r  th e  
e x e rc is e  o f  th i s  r i g h t ,  f u r th e r  aggravated  by  th e  absence o f an adequate 
system  o f l e g a l  a id ,  a re  c e r ta in ly  among th e  f a c to r s  to  be h e ld  accoun t­

ab le  f o r  i t s  r a r e  u s e . In  Abdul Majid v* Abdul Ghafoor (3 ) ,  th e  d e c is io n  

o f  th e  C assa tio n  C ourt th a t  fl. . .  Z a rin a  i s  to  be d e liv e re d  upon h e r  
reach in g  m a jo r i ty  to  h e r  husband F a z l Ahmad, " in d ic a te s  i n  t h i s  case 

th e  n o n -ex is ten ce  o f th e  o p tio n  o f p u b e rty  ftar Z a rin a  who was g iv en  in  

m arriage  by h e r  f a th e r  Abdul Majid w h ile  she was a m inor o f seven  y ears  
o f age% A lthough th e  main o b je c tiv e  o f th e  c la im  i n  th e  above case  i s  
t h a t  o f *stop ag g ress io n 4 -  d a fe  t a fa rru d  -  and th e re  i s  o f cou rse  no 

demand f o r  th e  e x e rc is e  o f th e  o p tio n  o f p u b e rty  b y  Z arin a  as she was 

o n ly  a  m inor a t  th e  tim e , th e  d e c is io n  o f th e  c o u r t  i n  o rd e rin g  th e  
u n c o n d itio n a l d e l iv e ry  o f Z a rin a  upon h e r  m a jo r ity  n e v e r th e le s s  i s  
in d ic a t iv e  o f th e  Court fs und iv ided  concern  f o r  th e  a p p l ic a t io n  o f  th e  

H anafi law  where no o p tio n  o f  p u b e rty  would e x i s t  i n  th e  case  o f com­
p u ls io n  ( i jb a r )  by  th e  f a t h e r .

In  Mah -Gul v .  Raz Mohammad (h) "Mah Gul c laim ed th a t  on th e  
12 .5> .13U1}. A.H, one Amanullah my m a te rn a l unc le  c o n tra c te d  me in to  rdkafr 
w h ile  I  was a  m inor to  th i s  Raz .Mohammed i n  c o n s id e ra tio n  o f a  dower o f

1 • f,1When th e  c la im an t ex p resses  h is  i n a b i l i t y  to  prove h is  c la im  o th e r ­
w is e , he has th e  r i g h t  to  demand th a t  h i s  opponent be p u t on o a th  
(A rt.126(C ) Law o f Court A d m in is tra tio n  19£6; a ls o  "whenever th e  defend­
a n t  tak es  th e  o a th , th e  c la im  a g a in s t  him s h a l l  cease  and th e  c o u r t  w i l l  
o rd e r  i t s  c o n c lu s io n , b u t i f  th e  defen d an t avoided ta k in g  th e  o a th , 
ex cep t in  q is f ts . th e  o b je c t  o f th e  c la im  s h a l l  be proved upon him”
(A rt , 1 2 6 (d /, taw o f Court A d m in is tra tio n  195>6).
2 .  A rt.1 i|1«  Law o f  C iv i l  Procedure 1^>7.
3 .  See above page 23
lu  S e ttle m e n t No.£ 9 /  7 lu13U 9 A.H. (1970) C assa tio n  C ourt f o r  C iv i l  & 
C rim inal A ffa irs  ,  Kabul •
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tw enty  thousand Afs • •• su b seq u en tly  on th e  13 . 2 . 13H8 hav ing  a t ta in e d  
m a jo r ity , upon th e  observance o f  my second m e n s tru a tio n , I  re p u d ia ted  

in  th e  p resen ce  o f com petent w itn e s s e s , my nifcafr to  R.Mahommad and 

pronounced th a t  *1 f r e e d  m yself and broke o f f  th e  n ik a h 1, I  im m ediately  
d e c la re d  to  th e  w itn e sse s  th e n  p re s e n t  th e  e x e rc is e  o f my o p tio n  o f 

p u b e rty  and sought my freedom  from  R.Mohammad who c o n tra ry  to  my r ig h t s  

i s  now ag g re ss iv e  and does n o t cease  p la y in g  a  s e l f - s ty l e d  husband* X 

hereby  demand th e  c o u r t  to  o rd e r  my l e g a l  s e p a ra tio n  from  R.Mohammad.

The above c la im  o f Mah Gul was i n  c o n f l i c t  w ith  h e r  p e t i t io n s  which 

she subm itted  to  th e  c o u r t o f f i r s t  in s ta n c e  (Gentze o f  Qandahar province)as th e  
re su lt o f  w hich th e  c o u r t  o rdered  th e  c la im an t to  c o r re c t  h e r  c la im . F or 

i n  h e r  two p e t i t io n s  to  th e  c o u rt on th e  3 *2 . 13U8 ,  and 11 . 2 . 13W  r e s ­

p e c t iv e ly  Mah Gul has claim ed th a t  R.Mohammad i s  s e x u a lly  im potent 
(d a !w i fi n n a t ) .  Again i n  h e r  p e t i t i o n  o f 1U*7.13^8 th e  same c la im an t 

has i n i t i a t e d  a  c la im  o f *stop a g g re ss io n 1 a g a in s t  R*Mohammad. Yet 
again , i n  c o n f l i c t  w ith  h e r  p rev ious p e t i t io n s  to  th e  court,-she  has now 
i n i t i a t e d ,  th e  c la im  o f th e  o p tio n  o f puberty*  As th e re  was a  c o n f l i c t  
i n  c la im s, th e  c o u r t  commissioned Mah Gul th re e - tim e s  to  c o r r e c t  h e r  
c la im  b u t she i n s i s t e d  on h e r  o p tio n  o f p u b e rty . C onsequently  the  
c o u r t  is su e d  th e  d e c is io n  (s e ttle m e n t N o.7^/17.10.131*8) t h a t  Mah Gul*s 
c la im  was i n  c o n f l i c t  w ith  h e r  p e t i t io n s  and thus n o n -h earab le  . ( 1 )

Mah Gul appealed  and i n  h e r  o b je c tio n s  she su b m itted  to  th e  p ro v in c ia l  
c o u r t  o f ap p ea l m entioned th a t  th e  judge o f th e  f i r s t  c o u r t  re fu se d  to  
r e g i s t e r  h e r  i n i t i a l  c la im  and o rd ered  h e r  to  c la im  h e r  o p tio n  o f 
p u b e rty . Mah Gul a ls o  o b jec ted  t h a t  th e  judge d id  n o t a sk  R.Mohammad 

f o r  a  l e g a l  deed o f m a rria g e . Hie appea l c o u r t  r e je c te d  th e  o b je c tio n s  

s in c e  th e  low er c o u r t  had more th a n  once commissioned. Mah Gul to  c o r r e c t  

h e r  c la im . A lso s in c e  Mah Gul had i n i t i a t e d  a c la im , Raz Mohammad had 
n o t c laim ed a  n ikah  to  be asked f o r  a  deed o f m a rr ia g e . C onsequently  

th e  appea l c o u r t  confirm ed th e  d e c is io n  o f  th e  f i r s t  c o u r t .  The 

C assa tio n  C ourt on th e  b a s is  o f th e  same reaso n s hereby  confirm ed th e  

d e c is io n  o f th e  low er c o u r ts 11.

The p la in  f a c t  i n  th e  above case  i s  t h a t  a t  th e  v e ry  end o f th e  
j u d i c i a l  h ie ra rc h y  th e  t ru e  p o s i t io n  was s t i l l  t o t a l l y  u n c le a r .  I t  
does n o t seen  to  have been  e s ta b l is h e d  a t  a l l  w hether Mah Gul*s claim s

1 • wThe co n ten ts  o f a  c la im  must be i n  accord  w ith  th e  p e t i t i o n s . . .  ” 
i s  among th e  requ irem en ts  o f a  v a l id  c la im  as s e t  o u t i n  a r t i c l e  (33 )
o f  th e  law  o f C ourt A d m in is tra tio n  19^6 .



72

wore o i l  f a l s e |  and y e t  th e  d e c is io n  imposed upon h e r  r e s u l te d  in  th e  

com plete lo s s  o f h e r  o p tio n  o f puberty*  This i s  p r e c is e ly  th e  main 
c r i t i c i s m  o f th e  s o -c a l le d  non -h earab le  o rd e rs  so  f r e q u e n tly  r e s o r te d  

to  by th e  co u rts*  The c o n ten tio n  h e re  i s  n o t about th e  e x is te n c e  o f 
t h i s  p ro ced u re , i t  i s  th e  f re q u e n t use o f t h i s  procedure as a  f i r s t  r e ­
s o r t  which appears e s s e n t i a l ly  d is tu rb in g  to  th e  sense  o f j u s t i c e  and 

t r u t h .  Hie c o u r t ’s  d is c r e t io n  w ith  re g a rd  to  th e  i n i t i a t i o n  o f a  c la im  
c le a r ly  e x is t s  from  th e  v e ry  o u ts e t  i n  t h a t  flwhenever a  c la im  i s  con­

s id e re d  as c o r r e c t ,  th e  c o u r t w i l l  re c e iv e  and r e g i s t e r  i t  o therw ise  

th e  c la im an t i s  to  be commissioned by th e  c o u r t  to  c o r r e c t  h is  c la im *11 ( l ) 

This p o in t  has been  a p t ly  r a is e d  i n  th e  1971 j u d i c i a l  sem inar which 

passed  a  s i x - a r t i c l e d  re s o lu t io n  on t h i s  m a tte r  th a t  re a d  i n  p o r t :  

n . . * .  Experience shows th a t  th e  cou rts*  d e c is io n s  i n  r e s p e c t  o f  re n d e r­

in g  c e r t a in  claim s as n o n -hearab le  o f te n  stem  from  such m inor p ro c e d u ra l 

d e fe c ts  t h a t  may have n o th in g  to  do w ith  th e  essence o f th e  claim s 
concerned* This form  o f j u d i c i a l  s e tt le m e n t o f te n  does n o t o b ta in  

ju s t i c e  i n  a  d e s ir a b le  manner, and b rin g s  about lo s s  o f  r ig h t s  on ly  
because th e  c la im an t f a i l e d  to  comply w ith  some t r i v i a l  fo rm a lity *  An 

e v id en t r e a l i t y  i n  our s o c ie ty  i s  t h a t  many c la im an ts  a re  ig n o ra n t o f 

such  procedures and t h e i r  re co u rse  to  v a rio u s  c la im -w rite rs  even adds 

to  th e  .problem* Such shortcom ings ought n o t to  cause th e  lo s s  o f 

r i g h t s . . . w The r e s o lu t io n  goes on to  em phasise th a t  11 i n  th e  even t 

where c o n tra d ic t io n  o r  vagueness e x is te d  i n  a  c la im  o r  i n  some o f i t s  
c o n d itio n s , th e  c o u r t  has d is c r e t io n  Tinder a r t i c l e s  (18) and (69) o f  th e  
law  o f  C ourt A d m in is tra tio n  1956 to  in te r r o g a te  th e  c la im an t in  w r i t in g  

f o r  f u r th e r  c l a r i f i c a t i o n  so t h a t  th e  c o n tra d ic t io n  o r  vagueness be 

removed and does n o t le a d  to  th e  non -hearing  o f  claim s The p e t i t io n s

th a t  o f te n  caused c o n f l i c t  o f claim s were f r e q u e n tly  su b m itted  in  th e  

f i r s t  p la c e  to  o th e r  a u th o r i t ie s  (p ro v in c ia l  gov ern o rs , e .g )  and th u s  

found t h e i r  p la c e  i n  th e  f i l e s  concerned . F or t h i s ,  th e  r e s o lu t io n  

p rov ided  th a t  " p e t i t io n s  i n  c i v i l  m a tte rs  a re  p re fe ra b ly  to  be made 

d i r e c t l y  to  th e  c o u rts  as re q u ire d  by A r t ic le  3h o f th e  Law o f C ourt 

A d m in is tra tio n .” (2)

1 .  A r t . '3 8  Law o f C ourt A d m in is tra tio n  1956*
2 .  Qada. e s p e c ia l  is s u e  o f th e  j u d i c i a l  sem inar 1971 op*cit*  p . 8- 11 ; 
see  a ls o  a r t . 18, Law o f Court A d m in is tra tio n s” q u e s tio n in g  th e  p a r t i e s  
o r  w itn e sse s  f o r  c l a r i f i c a t i o n  i s  th e  j u r i s d i c t i o n  o f  th e  judge o n ly . ” $ 
and a r t .69  to  th e  s im i la r  e f f e c t .
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I t  w i l l  bo f u r th e r  no ted  th a t  th e  sea rch  f o r  t r u t h  i s  a d i s t i n c t  
requ irem en t o f a  j u d i c i a l  d e c is io n :

”a  j u d i c i a l  d e c is io n  (gafla) i s  on o rd e r  is su e d  by th e  r u l e r  o f S h a r’ 

i n  s p e c i f ic  term s i n  r e la t io n s h ip  to  a  case  where th e  n e c e s s i ty  o f 

i t ’s t r u t h  and r e a l i t y  i s  proved b e fo re  th e  judge” . ( 1 )

Die union  o f j u s t i c e  and t r u t h  i s  th e  unequivocable  aim o f th e  law  i n  

p ro v id in g  th a t  ,fa  judge can re fu s e  to  h e a r  .claim s t h a t  he knows a re  n o t 

t r u e  and has S h a r i1 a  reaso n  to  t h a t  e f f e c t . ” (2) A lso w ith  re g a rd  to  th e  

defence  o f ,c la im s ” a  judge can re fu se  to  h e a r  a  defence  th a t  i s  d en ied  

by S h a r i1 a ,  wisdom o r ap p aren t evidence*” (3)

I t  seems a ls o  in t e r e s t in g  to  compare th e -c o u r t  p roceed ing  in  th e  
two cases o f A .M ajid .v .A .G hafur and Mah G ul.v .B.Mohammad.  Both cases 

have one a sp e c t in  common, namely th e  c o n f l i c t  o f  p e t i t io n s  w ith  th e  

claim s in  each  case  re sp e c tiv e ly *  Both coses have been decided  i n  th e  . 

p rim ary  c o u rts  os n o n -hearab le  a p p a re n tly  because o f th i s  s a id  c o n f l ic t*  

Mah G ul’s c la im  o f th e  o p tio n  o f p u b e rty  rem ained as n o n -h earab le  i n  a l l  

th e  th re e  c o u r ts ,  y e t  in  A.Majid th e  ap p ea l c o u r t  quashed th e  p rim ary  

c o u r t ’s  d e c is io n  and o llaw ed M ajid to  make a  new s ta te m e n t; thus th e  

s a id  c o n f l i c t  was t o t a l l y  igno red  by th e  ap p ea l c o u r t .  In  b o th  cases 
however th e  c h i ld  m arriage rem ained v a l id .

The M arriage law  1971 on C hild  I to r ia g e
The M arriage Law 1971, somewhat s im ila r  to  th e  1960 law , p e rm itte d  

c h i ld  m arriage  • The 1960 law  seems on th e  whole to  have fu n c tio n e d  os 
an i n f l u e n t i a l  background to  th e  p ro v is io n s  o f th e  1971 law* This can 

be seen  from  th e  fo llo w in g  a r t i c l e s  o f  th e  1971 law*
”Nikah o f  a  b r id e  and groom who have n o t reach ed  th e  age o f 

m a jo r ity  i s  n o t a  n ikah  o f m a jo r ity . The groom’s age i s  determ ined  by 

h is  i d e n t i ty  c a rd . Whereas i n  th e  b r id e ’s  case  th e  c o u r t w i l l  c r e d i t  
th e  in fo rm a tio n  given  by th e  b r id e  o r  h e r  g u a rd ia n .” (A rt.3 ) ;  and 

”Nikah o f  a  m inor s h a l l  be o f no v a lu e  u n le ss  accompanied by a 
v a l id  deed o f  m arriage  by th e  g u a rd ia n .” (A rt .18 ) • and ■' .

”Nikah canno t be c o n tra c te d  i f  th e  g u ard ian  o f  e i t h e r  p a r ty  has 

a  re p u ta t io n  o f  be ing  m o ra lly  c o r ru p t ,  and i f  th e  n ik ah  i s  co n sid ered

1 .  A rt .23 Law o f  C iv i l  Procedure 1957*
2 .  A r t. 168 i b i d .
3* A r t .  167 ib i d .
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n o t to  b e n e f i t  th e  minor# Nor can a m inorfs m arriage  be c o n tra c te d  

when i t  i s  perform ed f o r  th e  m a te r ia l  procurem ent o f  th e  g u a rd ian . 11 
(A r t .1 9 ) .

Regarding th e  age o f m a rr ia g e ,th e  d r a f t  a r t i c l e  (3) p ro v id ed  f o r  

th e  m arriag eab le  age to  be f i f t e e n .  W hile d eb a tin g  th i s  a r t i c l e ,  th e  

p a rlia m e n ta ry  d e leg a te s  m ainly  exp ressed  two o p in io n s , one i n  fav o u r 

o f e ig h te en  y ea rs  o r o v e r, th e  o th e r  i n  fav o u r o f f i f t e e n  y ea rs  o f age# 

A th i r d  view  which seems to  have been r a is e d  a t  th e  v e ry  l a s t  s ta g e s  o f 

th e  deb a te  argued i n  fav o u r o f le a v in g  th e  age o f m arriage  u n sp e c if ie d  

and th i s  was somewhat unexpec ted ly  passed  in to  a r t i c l e  th re e  o f  th e  

M arriage Law# The d r a f t  a r t i c l e  (3 ) re a d  as fo l lo w s :
11 The minimum l e g a l  age f o r  a  nikSh o f m a jo r ity  i s  f i f t e e n  y e a rs  

com plete; m arriage  o f a  perso n  under f i f t e e n  y ea rs  i s  n o t a  n ik ah  o f 

m a jo rity #  The groomrs age i s  to  be determ ined  on th e  b a s is  o f th e  

I d e n t i ty  Card whereas f o r  th e  b r id e  *s age th e  c o u rts  s h a l l  c r e d i t  th e  

in fo rm a tio n  g iven  by  th e  b r id e # ” (1)

Those who argued in  fav o u r o f  e ig h te en  y ears  o r  h ig h e r  emphasized 
th a t  a  low er age would tend  to  in te r r u p t  the  norm al course  o f ed u ca tio n ; 
th a t  th e  im m aturity  o f th e  spouses would s e v e re ly  a f f e c t  n o t on ly  th e  

h e a l th  and s t a b i l i t y  o f th e  m arriage i t s e l f  b u t a ls o  th e  o ff sp r in g  o f 

such* u n io n s ; and t h a t  youth  o f low er ages i n  A fghan istan  a re  g e n e ra lly  

s u b je c t  to  th e  p re s su re  o f th e  fa m ily .a n d  guard ians ( f o r  d e ta i l s  o f 

th e  debate  see  Appendix: B a t  page 228#.)

On th e  o th e r  hand th e  proponents o f f i f t e e n  y ea rs  em phasized th a t  

f i f t e e n  y e a rs  as th e  m arriag eab le  age i s  i n  consonance w ith  th e  Shari/a 

r u l e s ; t h a t  any h ig h e r  ag e , say  e ig h te e n  o r  tw enty-tw o, f o r  m arriage 

would mean d e p riv in g  m ajor persons from  e x e rc is in g  t h e i r  S h a ri‘a  r i g h t s ;  

and th a t  b a r r in g  m ajor persons from  m arriage would mean opening a  way 

f o r  m oral d ev ia tio n #

(1) Legal p ro je c ts  a re  u s u a lly  e i t h e r  d ra f te d  o r  examined by  th e  
L e g is la tiv e  O ffice  o f th e  M in is try  o f J u s t i c e ;  Under th e  low which 
c re a te d  t h i s  o f f ic e  (De F itw a Aw Taqnin Qanun# 196U) a Government 
M in is try  o r any p u b lic  body when p roposing  l e g i s l a t i o n  i s  re q u ire d  
to  subm it th e  proposed p ro je c ts  to  th e  L e g is la tiv e  O ffice# A fte r  
exam ination  by th e  L e g is la t iv e  O ff ic e .  th e  d r a f t  may go to  th e  C abinet 
upon whose ap p ro v a l th e  B i l l  would be l a i d  b e fo re  th e  p a rliam en t
(A rtic le s  £ & 6 ) .  This i s  a p a r t  from  a r t i c l e  f72* o f th e  C o n s ti tu tio n  
1 961* under w hich any member o f P a rliam en t con propose l e g i s l a t i o n  which 
w i l l  be p u t on th e  agenda prov ided  t h a t  i t  i s  su p p o rted  by  te n  members 
a t  le a s t#



The main p o in t  o f th e  t h i r d  v iew , p roposing  no s p e c if ie d  age o f m arriag e , 

was t h a t  any s p e c if ie d  age e s p e c ia l ly  a  h ig h e r  one would p ro v id e  oppor­
tu n i ty  fo r  abuse by  th e  guard ians*  On th i s  b a s is  an amendment was p ro ­

posed to  d rop  th e  a g e -p ro v is io n , and th a t  a r t i c l e  (3 ) should  be amended 

to  re a d  in  p a r t  t h a t  V .. .  n ikah  o f b r id e  and,groom who a re  n o t m ajor i s  
n o t  a  n ikah  o f m a jo r i ty .” This amendment, however co n fu s in g , was 

f i n a l l y  adopted  as law . E a r l i e r  i n  th e  debate , a  d e le g a te  a p t ly  no ted  

t h a t :  ’’even i f  we p e rm it c h i ld  m arriage  in  t h i s  law , we would s t i l l  

have to  so lv e  th e  q u e s tio n  o f how to  d i f f e r e n t i a t e  between m inor and 

m ajor p e rso n s” (1) * This p o in t i s  j u s t i f i e d  a ls o  i n  view o f th e  m ention 
i n  a r t i c l e  (3) o f th e  term  *n ik ah  o f  m a jo r ity * .  F or th e  m ention o f  th e  

term  * m ajo rity*  w ith o u t sp e c ify in g  an a p p lic a b le  c r i t e r io n  ren d e rs  the  

law  fundam entally  vague.

W ith re g a rd  to  th e  i d e n t i f i c a t io n  o f th e  b r id e  *s age, i t  was argued 
t h a t :  ” th e  d r a f t  t e x t  re q u ire s  th e  p ro sp e c tiv e  b r id e s  to  go to  th e  

c o u r t ,  f o r  i t  i s  on ly  h e r  in fo rm a tio n  th a t  i s  to  be c re d i te d  by th e  
c o u r t .  This i s  an im p rac tab le  p ro p o s it io n  f o r  A fg h an is tan . T herefore 
I  propose t h a t  th e  term  * guardian* shou ld  be added to  th e  t e x t  to  re a d  i  

' f o r  th e  b r id e  *s age th e  c o u rts  s h a l l  c r e d i t  th e  in fo rm a tio n  g iven  by 

th e  b r id e  o r  h e r  g u a rd ian ! - ” (2) This amendment was f i n a l l y  adopted 

in to  th e  law . A main o b je c tio n  r a is e d  a g a in s t  th e  proposed amendment 

as above was t h a t  such on amendment would enab le  th e  g u a rd ian  to  r e p o r t  

a  f a l s e  ago to  th e  c o u r t ,  (see  d e t a i l s  under appendix  B a t  page 228 )* .

The p a rlia m e n ta ry  d e b a to rs ,  w h ile  d e b a tin g  a r t i c l e s  18 and 19 w ere , 
b ro a d ly  sp eak in g , d iv id e d  on th e  g e n e ra l s u b je c t  o f  c h i ld  m arriage  in to  

two opposing groups, i . e .  th o se  who argued f o r  keeping c h i ld  m arriage 

os l e g a l |  and those  who favoured  th e  a b o l i t io n  o f c h i ld  m arriag e • A 

g e n e ra l f e a tu r e  o f th e  arguments p u t forw ard  appears to  be t h a t  th e  

d eb a to rs  te n d  to  seek  j u s t i f i c a t i o n  f o r  t h e i r  coses m ain ly  frcsn w ith in  

th e  S h a ri* a  b o u n d a rie s .

Those who argued i n  fav o u r o f  keeping c h i ld  m arriage l e g a l  empha­

s iz e d  th a t  s in c e  c h i ld  m arriage i s  p e rm is s ib le  i n  Is lam , i t  should

1 .  M J3.Farhang W iJ .J . ,  No.22 13U6 (June 1 9 6 7 ) .
2* Dowary W .J .J . ,  No.22 13U6 A.H. (June 1967); see  a lso  
M.Nasim who su p p o rted  Dawary ,  lo c  s i t .
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rem ain  as such (1 ) ;  and t h a t  Is lam  in  g ra n tin g  i.1b a r  f o r  th e  f a th e r  
e .g .  i s  i n  consonance w ith  th e  n a tu r a l  a f f e c t io n  o f th e  f a th e r  f o r  h is  

c h ild re n  ( 2 ) .  A nother deputy  argued t h a t  a lthough  S h a r i1 a  p e rm its  th e  

Muslim R u le r to  s t i p u l a t e  upon p e rm is s ib le  m a tte rs , th e re  was no 

a u th o r i ty  i n  S h a ri* a  on th e  b a s is  o f which a  R u ler co u ld  re n d e r a  

p e rm iss ib le  in to  an  im perm issib le  (3)* I t  was f u r th e r  p o in te d  ou t 

th a t  f a r  s o c ia l  re a so n s , f o r  example ta k in g  b e t t e r  c a re  o f th e  c h i ld re n , 

i t  i s  d e s ir a b le  t h a t  c h i ld  m arriage  shou ld  rem ain l e g a l  (I;) •

Those who argued f o r  th e  a b o l i t io n  o f c h i ld  m arriag e , main­
l y  p o in te d  o u t t h a t  c h ild  m arriage i n  A fghan istan  damaged women*s 

r i g h t s ;  t h a t  c h i ld  m arriage i s  b a s ic a l ly  a  prem ature t r a n s a c t io n ;  

and t h a t  the  m ino r’s i n t e r e s t  i s  o f te n  n o t pursued by  th e  g u a rd ia n .(£)

I t  was a ls o  em phasized th a t  a  minimum p h y s ic a l m a tu r ity  i s  j u s t i f i a b l e  
from  th e  view  p o in t  o f p h y s io lo g ic a l growth (6 ) .

1 • " l e g i s l a t io n  in  A fg h an is tan , being  a  Muslim S ta te  shou ld  n o t 
c o n tr a d ic t  Is lam . Islam  p erm its  c h i ld  m arriage  and i t  s h a l l  rem ain as 
s u c h .” H.Mohamrnad W .J .J ,  No.2lt, 13l|6 AH (O c t.1967) ;  see  a ls o  S a ’a d a t 
(S aid  Abad’s deputy) and M^Nasim (Bamyan deputy) to  th e  s im i la r  e f f e c t .
2 .  Dawaree l o c .C i t .
3 . M .S .Irshad  l o c . c i t .
h* " . . . L e t  us suppose t h a t  a  man upon h is  d ea th  le av es  beh ind  no one 
to  lo o k  a f t e r  h is  c h i ld ,  and i n  th e  i n t e r e s t  o f th e  c h i ld  he c o n tra c ts  
a  c h i ld  m a rria g e . A lso i n  poor homes, and exp erien ce  shows th a t  such  
homes u s u a l ly  g e t  l a r g e r  sh ares  i n  the 'num ber o f t h e i r  c h i ld re n ,  a  man 
may th in k  t h a t  h is  m inor daugh ter e . g . ,  w i l l  re c e iv e  b e t t e r  ca re  i f  
g iven  in to  m arriage to  a  member o f  some o th e r  f a m i ly . . . "  (S p in , l o c . c i t ) .  
£ • " Is lam  improved th e  s ta tu s  o f women. We must a ls o  pu rsue  th i s  t re n d  
and t r y  i n  th e  l i g h t  o f  Is lam ic  te ach in g s  to  f in d  solemn ways f o r  s o lv ­
in g  th e  problems th a t  have b l ig h te d  women*s r ig h t s  i n  t h i s  c o u n try ..  • 
W ith th e  advance o f age and e d u ca tio n  th e  c h i ld  *s l i f e  i s  s u b je c t  to  
change and i t  o f te n  happens t h a t  th e  p a r t i e s  in vo lved  in  th e  c h i ld  
m arriage a re  no lo n g e r  s u i ta b le  f o r  each o th e r .

I t  i s  q u ite  f r e q u e n tly  observed  th a t  th e  guard ians in s te a d  o f 
c o n s id e rin g  th e  w e lfa re  o f  th e  m inor pursue t h e i r  own in t e r e s t s "
(R.Abu Bakr l o c . c i t ) ;  see  a ls o  M .S.Farhang and M.I.Mayor argu ing  
to  th e  s im i la r  e f f e c t .
6 .  "A sound m arriage  re q u ire s  c e r t a in  p h y s ic a l m a tu r ity  f o r  which 
th e  minimum age of e ig h te e n  i s  s t ro n g ly  recommended." D octress  
A nahita  l o c . c i t .
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A nother a b o l i t i o n i s t  argued th a t  th e  p ro g re s s iv e  and dominant tren d  
i n  Is lam  i s  towards th e  m arriage o f m a jo r ity  and t h i s  must be adopted as 

th e  g u id e lin e  f o r  reform * Hie aims in c o rp o ra te d  in  th e  c o n s t i tu t io n  on 

th e  n a t io n a l  le v e l  and th e  in te r n a t io n a l  t r e a t y  o f Geneva e lim in a tin g  

s la v e ry  which has been  sig n ed  by  A fg han istan  a l l  i n  a l l  re q u ire  th e  

a b o l i t io n  o f c h i ld  m a r r ia g e .(1 )

I t  was f u r th e r  s ta t e d  i n  th e  debate  t h a t  "Muslim sc h o la rs  a re  i n  

d isagreem ent about th e  power o f i j b a r .  Three o f th e  fuqaha namely Othmnn a l  
B a t t i ,  Ibn-Shubroma and Abu-Bakr ol-osamm do n o t c o n s id e r  c h i ld  m arriage 

p e rm is s ib le .  They base  t h e i r  reaso n in g  on th e  Qur'an. The E gyptians have 

adopted  th i s  view  i n  re n d e rin g  th e  c laim s o f n ik ah  in a d m iss ib le  u n le ss  

th e  p a r t ie s  o re  o f  s ix te e n  and e ig h te en  y e a rs  o f age r e s p e c t iv e ly  (a lthough  

n ik a h , i s  b a s ic a l ly  v a l i d ) .  On i j b a r  Apu H anifa  has a ls o  c e r ta in  c o n s id e ra ­

t i o n s ,  one o f w hich i s  t h a t  th e  f a th e r ,  g ra n d fa th e r  and th e  son shou ld  be 

peop le  o f good r e p u te .  I f  th e y  were o f i l l  re p u te  th e  minors a re  e n t i t l e d  
on leach ing  th e  age of m a jo r ity  to  re p u d ia te  th e  n ik a h . T herefore  i t  i s  

n o t n e c e s s a r i ly  a n t i - I s la m ic  to  a b o lish  c h i ld  m a r r ia g e . . .  " (2)

1 • ' ‘W ith re g a rd  to  s la v e ry  f o r  example th e  d i r e c t io n  b a s ic a l ly  tak en  by 
Is lam  was n o t one o f c o rro b o ra tin g  s la v e r y .  Islam  in s te a d  l e f t  ways open 
to  h e lp  remove t h i s  s t a i n  from  th e  human s o c ie ty .  Now which d i r e c t io n  i s  

a d v isa b le  to  ad o p t?  The one which w i l l  g ra d u a lly  remove th e  p o s i t io n  
and th e  system  o f s la v e ry , o r  e ls e  to  t ig h te n  i t  up w ith  even s tro n g e r  
c h a in s . S im ila r ly  which i s  th e  dominant tendency in  S h a r i fa?  The 
m arriage  which i s  c o n tra c te d  by th e  o f f e r  and th e  accep tance  o f th e  
co u p le , o r th e  encouragement o f c h ild  m arriage  and lik e w ise  o th e r  th in g s  
which d rag  hum anity tow ard th e  p o s i t io n  o f s la v e ry . The 196k C o n s ti tu ­
t i o n  m oreover aims a t  s 'r e g u la r iz e  th e  n a t io n a l  l i f e  o f A fghan istan  i n  
accordance w ith  th e  demands o f  th e  t i m e . . .  to  o b ta in  j u s t i c e  and e q u a l i ty  
. . .  and f i n a l l y  to  f a c i l i t a t e  th e  b u ild in g  o f a  p ro g re s s iv e  s o c ie ty . 1 
A r t ic le  2£ o f th e  c o n s t i tu t io n  a lso  s t a t e s  t h a t  a l l  th e  people o f 
A fghan istan  have eq u a l r ig h t s  and o b l ig a t io n s .  .

W ith re g a rd  to  our in te r n a t io n a l  s ta n d in g  th e  1926 T rea ty  o f Geneva Y  f  
f o r b id s ;
A rt J  . (C) Any i n s t i t u t i o n  o r  conduct w hich r e s u l t s  i n  g iv in g  o r  fo rc in g  
women in to  m arriage  o r prom ising  to  do so  in  d is re g a rd  o f  t h e i r  r i g h t  of 
r e f u s a l  f o r  money o r  commodity p a id  to  th e  fam ily  o r  to  th e  g u a rd ian  e tc*
A r t .2 . o f th e  t r e a t y  p rov ides t h a t  'th e  member s t a t e s  p ledge to  e n a c t ,  as 
th e y  c o n sid e r a p p ro p r ia te ,  minimum age f o r  m arriag e ; to  f a c i l i t a t e  th e  
f r e e  consen t o f  th e  m arriage  p a r tn e rs  b e fo re  th e  p u b lic  a u th o r i t i e s  and to  
encourage th e  r e g i s t r a t i o n  o f m a rria g e s . 1 P arliam en t ought to  a t te n d  to  
th e se  c o n s id e ra tio n s  • • • •  In  our'new  dem ocratic  o rd e r , th e  Afghan women 
sh o u ld  b e , i n  a l l  walks o f l i f e ,  eq u a l to  men. I  propose th e  enactm ent 
o f a  minimum m arriag eab le  age and th e  a b o l i t io n  o f c h i ld  m arriage
B.Karmal l o c . c i t .  a ls o  see  D r.F arzan  f o r  a  s im ila r  p ro p o sa l.
2 .  A Ghafur B aher l o c . c i t .
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A nother deputy  a p t ly  argued th a t  c h i ld  m arriag e , w ith in  th e  

co n d itio n s  w itn essed  in  A fg h an is tan , tends to  fu n c tio n  to  th e  d isadvan tage  
o f  th e  m in o rs . T herefo re  th e  a b o l i t io n  o f c h i ld  m arriage w i l l  n o t be 

d isa g re e a b le  to  S h a ri* a  (1 ) .
"As a  memorizer (fra f iz ) o f  th e  Quran" s a id  an o th er d e le g a te , " I  

un d ers tan d  th a t  nowehere i n  th e  Quran i s  th e re  any command on c h i ld  
m a rria g e . The p o s s ib le  b e n e f i ts  o f  c h i ld  m arriag e  as r e f e r r e d  to  by 

a  co lleag u e  a re  o f r a r e  o ccu rren ce , whereas i t s  adverse e f f e c t s  a re  

th re a te n in g  th e  m orals and w e ll-b e in g  o f our s o c ie ty .  The dev ice  

adop ted  in  a r t i c l e  19 f o r  r e s t r i c t i n g  c h i ld  m arriag e , and th e  term  

'm ora l c o r r u p t io n ',  seem to  open up o th e r  ways f o r  c o rru p tio n  by  th e  

i n f l u e n t i a l  peop le  and th e  c o u r ts ."  (2)

I t  i s  s t r ik in g  to  see  t h a t  d e s p ite  th e  co n s id e ra b ly  s tro n g e r  argum ents 

r a i s e d  i n  su p p o rt o f  th e  a b o l i t io n  o f c h i ld  m arriag e , on s o c ia l  
grounds e s p e c ia l ly ,  y e t  c h ild  m arriage  rem ained le g a l  and th e  t r a d i t i o n a l  

p o s i t io n  was u p h e ld . N evertheless  th e  o v e r a l l  f e a tu re  o f th e  pa rliam en ­

ta r y  deb a te  in d ic a te s  th e  e x is te n c e  of s tro n g  fe e l in g s  f o r  th e  a b o l i t io n  

of c h i ld  m arriage  e s s e n t i a l ly  i n  l in e  w ith  th e  modern reform s o f th e  

S h a ria  a lre a d y  a f fe c te d  i n  many Muslim c o u n tr ie s  o f th e  M iddle E a s t .

W ith re g a rd  to  th e  v a lu e  o f r e g i s t r a t i o n ,  i t  has been m entioned 
a lre a d y  th a t  a r t i c l e  (£) o f th e  1960 M arriage lew  c o n s t i tu te d  a  fu n ­
c t io n a l  r e s t r i c t i o n  on c h i ld  m a rriag e . The s a id  a r t i c l e  ,  th e  
c o n tro v e r s ia l  fe a tu re s  o f which has been r e f e r r e d  to  p rev io u s ly , d id  n o t 
reap p ea r however. The 1971 law in s te a d  adopted  a somewhat le s s  em phatic 
dev ice  t

1 • "On th e  s u b je c t  o f m inors and d e a lin g  w ith  t h e i r  a f f a i r s  th e  f iq h  
p ro v ides f o r  th re e  e v e n tu a l i t i e s : tr a n s a c tio n s  th a t  a re  p u re ly  to  th e  
d isad van tage  o f th e  m inors; th o se  th a t  a re  p u re ly  to  t h e i r  advan tage; 
and f i n a l l y  th o se  which f a l l  betw een th e  two c a te g o r ie s .  T ran sac tio n s  o f 
th e  second and th e  t h i r d  type  when perform ed by th e  g u a rd ian , ex ecu to r 
o r  tu to r  a re  co n sid e red  e n fo rc ea b le ; b u t t r a n s a c tio n s  i n  th e  f i r s t  c a te ­
gory  o re  p e r  S h a r i 'a  n o t e n fo rc e a b le . I  beg th e  a t te n t io n  o f th e  d e le g a te s  
to  th e  r e a l i t i e s  we fa c e  i n  our co u n try . We a l l  w itn e ss  t h a t  f a th e r s  g ive 
t h e i r  m inor d au gh ters  i n  m arriage i n  o rd e r to  r e le a s e  them selves from  
d eb ts  s we have observed  th a t  th e y  g ive t h e i r  m inor g i r l s  i n  t r i b a l  feuds 
(badd) each o f  which le ad s  i n  tu r n  to  a  v a r ie ty  o f bad consequences. We 
have seen  th a t  th e y  g ive  them i n  exchange to  o b ta in  a  w ife  f o r  t h e i r  sons 
g iv in g  no c o n s id e ra tio n  to  th e  g i r l ' s  w ish es . We have seen  th e  guard ians 
who s e l l  t h e i r  d au gh ters  f o r  t h e i r  own m a te r ia l  b e n e f i t .  I  b e l ie v e  a l l  
th e se  tra n s a c tio n s  a re  p u re ly  to  th e  d isad v an tag e  o f m inors and i f  we fo rb id  
c h ild 'm a r r ia g e  i t  w i l l  n o t go a g a in s t  S h a r ia ."  (A .W .S adaqat l o c . c i t * ) '
2 .  " . . . f o r  as we w itn e ss  so  many u n rig h teo u s claim s and f a l s e  o a th s ,

em anating from  c h i ld  m arriag e , h a v e 'a lre a d y  darkened th e  c o u r t ’s atm os­
ph ere  i n  t h i s  c o u n try ."  (F .B adri l o c . c i t ; s e e  a ls o  Shah Nazar to  th e  s im i­
l a r  e f f e c t ,  l o c . c i t . )
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* th e  c la im  o f m arriage s h a l l  n o t be h e a ra b le  a g a in s t  persons who 
possess a  v a l id  deed o f m arriage  under t h i s  law  o r th e  1960 M arriage 

Law; th e  d e c is io n  o f th e  p rim ary  c o u r t  t h a t  ren d e rs  any such  c laim  

as n o n -h earab le  w i l l  be f i n a l * " (1 ) ; a ls o

* a  c la im  o f m arriage th e  c o n tra c tin g  d a te  o f w hich i s  shown, as b e fo re  

o r a f t e r  Qaws 1339 b u t w ith  no deed o f m arriage  i n  e x is te n c e , w i l l  be 

h ea rab le  o n ly  when th e re  e x is t s  betw een th e  p a r t i e s  such a  re p u ta t io n  
of m arriage o r  m a r i ta l  c o h a b ita tio n  t h a t - s a t i s f i e s  th e  c o u r t  by  th e  
evidence o f a  number o f r e l i a b l e  persons*  In  a case  where th e  above 

c o n d itio n  i s  f u l f i l l e d ,  th e  c la im  w i l l  be h ea rd  by th e  c o u r t  and p ro ­
ceeded upon i n  accordance to  S h a rlb  r u l e s .* (2)*

As can  be seen  a r t i c l e  (36) m erely  p ro te c ts  th e  p o sse sso rs  o f  a  
v a l id  deed o f  m arriag e , a  p o s i t io n  th a t  was p r e c is e ly  th e  same under th e  

p rev ious law  (3)* What i s  new under th i s  law  i s  i t s  re n d e rin g  th e  
p rim ary  c o u r t  *s d e c is io n  as f i n a l .  I t  i s  i n  f a c t  a r t i c l e  (37) th a t  may 
be co n sid e red  as th e  amended c o u n te rp a r t o f  th e  s a id  a r t i c l e  ( 5 ) .  The 
use o f th e  term  fo n ly 1, as a ls o  supported  by th e  phrase* i n  case  where 
the  above c o n d itio n  i s  f u l f i l l e d *  in  a r t i c l e  ( 37) ,  in d ic a te s  t h a t  th e  
case  where a  claim  o f m arriage can be heard  w ith o u t a  deed of. m arriage  

i s  s t r i c t l y  e x c e p tio n a l; e x c e p tio n a l to  th e  norm al s i t u a t io n ,  which can 
be understood  from th e  ph rase  ’! .* .  b u t no deed o f m arriage i s  i n  e x i s t ­
ence* in d ic a t in g  th a t  w ith o u t a  deed o f  m arriage  a  c la im  o f m arriage w i l l  

norm ally  be n o t  h e a ra b le .

The s p e c i f ic  m ention o f  *Qaws 1339* i n  a r t i c l e  (37) in d ic a te s  t h a t  
th i s  a r t i c l e  i s  r e t r o s p e c t iv e ly  e f f e c t iv e  to  coses even b e fo re  th e  1960 
low* The r e tro s p e c t iv e  c lau se  presum ably a roused  concern  i n  th e  Supreme 

C ourt, which appo in ted  a committee to  make recommendations w ith  re g a rd  
to  th e  manner o f en fo rc in g  a r t i c l e s  (36) and (37) o f th e  new law  and th e  

p o s i t io n  o f th e  judge th e r e in .  Hie s e l e c t  committee recommended th e  
fo llo w in g  *

MUpon th e  r e c e ip t  o f p e t i t io n s  and c la im s o f  m arriage  w ith o u t a  deed 

o f m arriag e , th e  c o u r t  must d ec id e  w hether th e  c la im  i s  to  be i n i t i a t e d  
o r n o t .  Whenever th e  c o u r t i s  s a t i s f i e d  upon evidence as to  th e  m e rit  

o f th e  p e t i t i o n ,  i t  w i l l  th e n  commission th e  p e t i t i o n e r  to  p re s e n t  h is  

c la im  and th en  th e  o th e r  p a r ty  to  p re s e n t th e  d e fe n ce . In  case  th e  c o u r t

1 • A rt .36  M arriage Law 1971 •
2 . A r t .37 i b id ;  Qaws i s  th e  n in th  month o f  th e  Afghan y e a r .
3 . "a  c la im  o f  m arriage  w ith o u t a  deed o f m arriage  s h a l l  n o t be h e a ra b le  
a g a in s t  a  m arriage  t h a t  i s  c o n tra c te d  in  accordance to  t h i s  law . (A r t .7 
M arriage Law 1 9 6 0 .)
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i s  n o t s a t i s f i e d ,  i t  w i l l  n o t have to  c o n sid e r th e  p e t i t io n  i n  th e  
f i r s t  p la c e . A lthough a r t i c l e  (37) has no re fe re n c e  w hether such a 
d e c is io n  i s  s u b je c t  to  a p p ea l; i t  seems, however, i n  th e  l i g h t  o f 

a r t i c l e  (36) t h a t  th e  d e c is io n  shou ld  be f in a l*  F or i f  th e  p e t i t io n e r  

had no evidence to  s a t i s f y  th e  c o u r t w ith  re g a rd  to  h is  p rev io u s  m a r i ta l  

c o h a b ita t io n , th e  p e t i t i o n  w i l l  cause b u t  a  w aste o f  tim e . Such a  

p e t i t i o n  moreover cannot under a r t i c l e  (110) o f th e  Law o f C iv i l  

Procedure cause d e la y  o f a  m arriage  t h a t  i s  i n  th e  p rocess o f be in g  

co n trac ted *  I f  t h i s  dev ice  be san c tio n ed  by  th e  Supreme J u d ic i a l  C ouncil, 
th e re  w i l l  be moreover no b a s is  f o r  th e  a p p l ic a t io n  o f a r t i c l e  (123) 

o f  th e  Law o f C ourt A dm in istra tion*  For when th e  c o u r t r e g i s t e r s  th e  
p e t i t i o n  and a ss ig n s  th e  p e t i t io n e r  a  r e s p i te  to  p re se n t h i s  evidence 

and he f a i l s  to  do s o , th e  c o u r t  may d ecide  i n  th e  absence o f th e  p e t i ­

t io n e r  t h a t  no c la im  shou ld  be i n i t i a t e d ,  and cammunitcate t h i s  to  th e  
p e t i t i o n e r ^  res id en ce*  I t  seems a d v isa b le  however th a t  such a  d e c is io n  
when is su e d  i n  th e  absence o f th e  p e t i t io n e r  be e x c e p tio n a lly  s u b je c t  to  

a p p e a l•* ., ,(1 ) •  The above recommendation has been  accep ted  by th e  C ouncil 
who n o te d :

" I t  i s  f o r  th e  judge to  ensu re  under a r t i c l e  (37)> flrcnx th e  evidence o f a  
number o f r e l i a b l e  w itn e sse s  th a t  i s  b rough t by  th e  p e t i t i o n e r ,  th e  
e x is ten c e  o f p rev ious m a r i ta l  c o h a b ita tio n  to  h is  s a t i s f a c t i o n .  In  th e  
absence o f such r e l i a b l e  ev id en ce , th e  com m itteefs recommendation s h a l l  
be e n fo rc e d .( 2) .

Thus th e  emphasis c l e a r ly  appears to  be on 1 p rev ious m a r i ta l
c o h a b i ta t io n 1 which acco rd ing  to  th e  above r e s o lu t io n  seems to  re p re s e n t  

th e  on ly  grounds on which a c la im  o f m arriage w ith o u t a  deed o f m arriage  

would q u a l i f y  as an ad m issib le  c la im  i n  th e  co u rts*  I t  f u r th e r  appears 
t h a t  th e  c o u r t1 s  d e c is io n  w ith  re g a rd  to  tb e  i n i t i a t i o n  o f a  c la im  as 

above i s  n o t a  j u d i c i a l  s e tt le m e n t p e r  s e ,  f o r  such a  d e c is io n  i s  reached  
b e fo re  th e  a c tu a l  c la im  i s  re c e iv e d  and th e  p a r t i e s  commissioned to

** ~  " "

A rt l lO j t a r  o f C iv i l  Procedure :"A mere p e t i t i o n  to  an o f f i c i a l  a u th o r i ty  
o r  a  c la im  w ith o u t ev idence s h a l l  n o t cause d e la y  i n  c o n tra c tin g  a 
m a rr ia g e .n

A r t .  123 Lew o f C ourt A d m in is tra tio n  "a  c la im  su b m itted  to  a  c o u r t  
s h a l l  be  co n sid e red  as v o id  i f  w ith in  a  p e rio d  o f two months i t  i s  n o t 
a tte n d ed  and pursued  by  th e  c la im a n t . . . 11
1 .  Supreme C ourt c i r c u l a r  No.1991/'21 .9 .1350(1971), p u b lish ed  in  C o llec ­
t io n  o f J u d ic i a l  C ir c u la r s ,  v o l . H I ,  1350,Sup/C ourt P u b lic a tio n , Kabul, 
pp.162 ( te x t  i n  D a ri, com piled by M.TI.Zhobal) •
(2) Ib id  p*165 .
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p re s e n t  t h e i r  c a s e . P rev ious m a r i ta l  c o h a b ita tio n  a ls o  in d ic a te s  t h a t  

a mere c la im  o f c h i ld  m arriage w ith o u t subsequen t m a r i ta l  c o h a b ita tio n  

w i l l  n o t be h e a rab le  in  th e  c o u r ts .  In  s h o r t ,u n d e r  a r t i c l e  (5 ) ,  n ikah  
g ia t  was th e  ex c lu s iv e  means o f p ro o f in  a  c la im  o f n ik a h . The on ly  
excep tio n  to  t h i s  was where a  c h i ld  had been  born  to  th e  m arria g e . Under 
th e  1971 law , m a r i ta l  c o h a b ita tio n  even w ith o u t th e  b i r t h  o f a  c h i ld  can 
e s ta b l i s h  th e  m a rriag e . In  a d d it io n  to  t h i s  th e  1971 low e x p l i c i t l y  
prov ided  th a t^ th e  la c k  o f nikSfr k h a t does n o t c o n s t i tu te  a  b a r  to  i n ­

h e r i ta n c e  o r  to  th e  p ro o f o f b lood  r e la t io n s h ip  -  nasab -" ( .A rt.39)*
Regarding th e  o p tio n  o f p u b e rty , th e  1971 law, n o t u n lik e  i t s  p re ­

d e c e s so rs , makes no e x p l i c i t  m ention o f th e  o p tio n  o f p u b e rty . The 

on ly  re fe re n c e  in  t h i s  law th a t  can be r e l a t e d  to  th e  o p tio n  o f p u b e rty  

appears i n  a r t i c l e  (35 ) which b ro a d ly  p rov ided  t h a t  "a  woman can demand 
h e r  d iv o rce  and s e p a ra tio n  -  t a f r i q  -  i n  th e  com petent c o u r t  acco rd ing  

to  th e  ru le s  o f S h a ri* a  law1*. The option o f p u b e rty  i s  a  form  o f t a f r i q . 
This law  imposed s im i la r  co n d itio n s  on th e  e x e rc is e  o f th e  guardians* 

power o f i j b d r  as appeared  i n  th e  p rev ious law . These a re  s p e lle d  o u t 
in  a r t i c l e  (20) acco rd ing  to  which th e  m oral 111-re p u te  o f th e  g u a rd ian , 
h is  p o in te d  m a te r ia l  procurem ent, and d is re g a rd  o f th e  m in o r 's  b e n e f i t  

a re  th e  c o n d itio n s  a t  th e  e x is te n c e  o f which a  m in o r 's  m arriage  'c a n n o t 
be c o n t r a c te d '.  Such c o n d itio n s , g e n e ra lly  speak ing  a lthough  th ey  a re  
f a m i l ia r  to  th e  S h a r ia  c o n d itio n s  o f th e  v a l id  e x e rc is e  o f th e  power o f 
m arriage g u a rd ian sh ip , cannot be co n sid e red  as p ro v id in g  f o r  th e  S h a rlh  
law o f  i j b a r  and th e  o p tio n  o f p u b e rty  p e r  s e : The wording o f th is
a r t i c l e  i s  too  incom plete  to  be t r e a te d  as su ch . A r t ic le  (20) does n o t 

d i f f e r e n t i a t e  among th e  persons o f th e  guard ians and t h e i r  r e la t io n s h ip  

to  th e  w ard . This a r t i c l e  moreover ren d e rs  a  m arriage when a tten d ed  by 

any one o f th e  p re s c r ib e d  c o n d itio n s  as in c  on t r a c ta b le  i n  th e  f i r s t  p la c e , 

som ething t h a t  con h a rd ly  be supported  w ith in  th e  S h a r ia  concep t o f th e  

o p tio n  o f p u b e rty . And f i n a l l y  a r t i c l e  (20) does n o t make any re fe re n c e  

to  th e  o p tio n  o f p u b e r ty . I t  i s  th e re fo re  contended h e re  th a t  a r t i c l e  

(20) in c o rp o ra te s  s t a tu to r y  co n d itio n s  f o r  th e  v a l id  e x e rc is e  o f th e  

power o f m arriage g u a rd ian sh ip  t h a t  can a ls o  f in d  su p p o rt i n  S h a r lh , and 
n o t a  re fe re n c e  to  th e  S h a ria  law  o f th e  o p tio n  o f p u b e r ty .

I t  i s  i n te r e s t in g  to  no te  t h a t  such immensely Im p o rtan t s ta tu to r y  

measures o f fav o u rab ly  wide p o te n t i a l  use a g a in s t  th e  v a rio u s  abuses o f 

g u a rd ian sh ip  and adverse  p ra c t ic e s  such as walwar have to  d a te  rem ained 

b u t dead l e t t e r s .  I t  i s  e asy  to  r e l a t e  s ic h  in a c tiv ism  to  p o p u la r
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p ra c t ic e s  and t r a d i t i o n a l  f o r c e s .  However unden iab le  th ey  a r e ,  i t  
should  n e v e r th e le s s  be em phasised th a t  c l a r i t y  and d e te rm in a tio n  o f 

th e  s t a tu to r y  language , as w e ll as s p e c if ie d  procedures f o r  th e  e n fo rc e ­

ment o f l e g a l  m easures, which f i g h t  a g a in s t  t r a d i t i o n a l ly  en trenched  
a sp e c ts  o f s o c ia l  b eh av io u r, can i n t e r  a l i a  h e lp  save such  m easures from  

be in g  co n sid ered  as p a r t  and p a rc e l  o f th e  m ainstream  of t r a d i t i o n .

A fte r  th e  1971 M arriage Law came in to  force* th e  M in is try  o f J u s t ic e  
in tro d u ced  a new deed o f m arriage (1 ) which among o th e r  th in g s ,  c o n ta in s  

a  parag raph  re g a rd in g  th e  o p tio n  o f p u b e rty  as fo l lo w s :

11 In  accordance w ith  a r t i c l e  (20) o f th e  1971 M arriage Law, th e  

v a l i d i t y  o f a  m inor fs m arriage  i s  c o n d it io n a l  upon th e  deed o f m arriage 
o f th e  g u a rd ian s , t h e i r  good re p u ta t io n ,  and th a t  th e  m arriage i s  to  be 
in  th e  b e n e f i t  o f th e  m inor. Whenever any o f  th e se  co n d itio n s  a re  no t 
f u l f i l l e d ,  th e  m inor i s  e n t i t l e d  acco rd ing  to  th e  ru le s  o f ^ a n a f i  f iq h  
to  o b ta in  th e  re p u d ia tio n  o f th e  m arriage  concerned by th e  e x e rc is e  o f th e  
o p tio n  o f p u b e rty  upon a t ta in in g  m a jo r i ty .n (2 )

M oreover, th e  fo llo w in g  i s  an e x t r a c t  frcm  a speech  by th e  Deputy 
M in is te r  o f J u s t ic e  g iven  i n  a  conference h e ld  on th e  new m arriage  laws 

l!. . . . I t  must be m entioned th a t  under th e  p re se n t l e g a l  system  many o f  

our problems s t i l l  rem ain to  be solved* N e v erth e le ss , th e  new M arriage 

law  on th e  whole p re d ic ts  a  few fav o u rab le  co n d itio n s  f o r  th e  l im i t a t io n  

o f c h i ld  m a rria g e . Some o f  th e se  l im i ta t io n s  a re  t h a t  th e  guard ians o f 

a  m inor, he o r  sh e , must n o t have a r e p u ta t io n  o f m oral c o rru p tio n s  th a t  
th e  m arriage shou ld  be to  th e  advantage o f the  m inor, and th a t  i t  must 
n o t be c o n tra c te d  f o r  m a te r ia l  procurem ent of th e  g u a rd ia n . In  a d d it io n  
to  t h i s  under th e  S h a ria  ru le s  minors a re  e n t i t l e d  to  e x e rc ise  t h e i r  

o p tio n  of p u b e rty . For in s ta n c e  when a g i r l  has o b je c tio n s  w ith  re g a rd  

to  th e  fu l f i lm e n t  o f th e  above c o n d itio n s , i f  she c laim s upon h e r  re a ch ­

in g  th e  age o f m a jo r ity  and proves t h a t  th e  m arriage i s  n o t to  h e r  

advantage o r t h a t  i t  i s  c o n tra c te d  f o r  m a te r ia l  p rocurem ent, such  a  
m arriage w i l l  be ab rogated  by th e  o rd e r  o f th e  c o u r t” . (3 )

1 • The new deed o f m arriage i s  designed  in  th e  form  o f  a  p a s s p o r t  s iz e  
b o o k le t which c o n s is ts  o f fo u r te e n  pages as opposed to  th e  p rev io u s  two-sided 
form . The new deed o f m arriage  p a ra p h ra se s , f o r  p u b l ic i ty  p u rp o se s , some 
o f th o  main p ro v is io n s  o f  th e  1971 M arriage low .
2 .  The new deed o f  m arriage p.13«
3* S.Zhwand (Deputy M in is te r  o f J u s t ic e )  i n  h is  speech  in  SZainab 
Nandaray C onference, p u b lish ed  i n  Msrmon -  No* 10 p.U & No.11, p.15>
K abul. 1350A.H.



The two passages a re  n o t e n t i r e ly  i n  agreem ent; th e  fo rm er n o t 

on ly  co n ta in s  an  a ttem p t, to  d is t in g u is h  a r t i c l e  (20) w ith  th e  concept 
o f th e  o p tio n  o f p u b e rty , b u t  a ls o  seem to  confuse an  e n t i r e ly  d i f f e r e n t  

m a tte r ,  i . e .  th e  deed o f m arriage  o f th e  g u ard ian  (th e  s u b je c t  o f a r t ­

i c l e  (19) w ith  b o th  a r t i c l e  (20) ,  and th e  S h a r i1 a  law  o f  th e  o p tio n  of 
p u b e rty  re sp e c tiv e ly *  The l a t t e r  passage seems to  be a cc u ra te  in s o f a r  

as i t  d i f f e r e n t i a t e s  th e  c o n ten ts  of a r t i c l e  (20) from  th e  S h a r i1a  law  

o f th e  o p tio n  o f  p u b e rty , b u t  n o t q u i te  so  when i t  a ttem p ts  to  i l l u s t r a t e  
th e  manner o f enforcem ent o f th e  c o n d itio n s  in c o rp o ra te d  i n  a r t i c l e  (20)* 

Once i t  i s  ad m itted  t h a t  th e  co n d itio n s  o f th e  new law  - i* e * , o f a r t . 20 -  

a re  s ta tu to ry * p re d ic tio n *  as se p a ra te  from  th e  S h a ri* a  o p tio n  o f p u b e rty , 

th e n  i t  would seem th a t  th e  two would need to  be d i f f e r e n t i a t e d  i n  r e s ­

p e c t  o f th e  p rocedure  f o r  t h e i r  enfo rcem ent. For th e  co n d itio n s  l a i d  
down by th e  1 971 law  have com pletely  d i f f e r e n t  e f f e c t  when compared w ith  
th e  S h a r i *a c o n d itio n s  f o r  th e  e x e rc is e  o f th e  o p tio n  o f p u b e r ty . The 
S ta tu to r y  c o n d itio n s  l a i d  down i n  a r t i c l e  (20) go beyond th e  co n fin es  
o f th e  S h a ri* a  o p tio n  o f  p u b e r ty .

The p re s e n t  p o s i t io n  th e re fo re  seems to  be t h a t  th e  o p tio n  o f 

p u b e rty  co n tin u es  to  e x i s t  and to  be e x e rc ise d  under th e  S hari*  a  ru le s  
as r e f e r r e d  to  i n  th e  Law o f  C iv i l  P rocedure 1957- A r t ic le  (20) o f 
th e  1971 M arriage Law on th e  o th e r  hand need n o t be en fo rced  under th e  
term s o f th e  o p tio n  o f  p u b e rty f  t h i s  a r t i c l e  can in s te a d  be en fo rced , 
in d ep en d en tly , in  w hich case  i t  can be en fo rced  even b e fo re  m a jo r i ty , 

o r  reaso n ab ly  a f t e r ,  and i r r e s p e c t iv e  o f  a n y -d is t in c t io n  among th e  
guard ians and t h e i r  r e la t io n s h ip  to , th e  w ard.

The c o n d itio n s  o f a r t i c l e  (2 0 ), however, looked a t  i n  th e  c o n te x t o f 

th e  s o c ia l  environm ent and th e  o p p o r tu n itie s  a v a ila b le  f o r  g i r l s  i n  

A fghan istan  a re  a p t ly  ev a lu a te d  by  a  Mermen e d i t o r i a l  a r t i c l e  as fo l lo w s : 

" In  our view , i n i t i a t i o n  o f c laim s by  g i r l s  c o n tra c te d  i n  n ikah  i n  t h e i r  
m a jo r ity  i s  im p ra c tic a b le  i n  th e  c o n tex t o f  th e  p re v a i l in g  s o c ia l  con­

d i t io n s  o f A fg h an is tan . F o r i t  i s  r a r e  t h a t  th e  groom’s fam ily  does n o t 

t r a n s f e r  th e  m inor b r id e  to  t h e i r  ho u seh o ld . G en era lly  speak ing  a l l  

such g i r l s  f in d  them selves i n  th e  household  o f t h e i r  husbands w ith o u t 
d e la y . By th e  tim e th e y  r e a l iz e  th e  n a tu re  o f th e  c o n tra c t  imposed upon 

them, i t  i s  n o t on ly  to o  l a t e  b u t f o r  v a rio u s  o th e r  reasons such as th e  

a n tiq u a te d  usages r e l a t i n g  to  p a t r i a r c h a l  a u th o r i ta r ia n is m , o r  because 
o f  th e  c h i ld  t h a t  may be b o m  to  th e  u n io n , th e  g i r l  cannot r a i s e  th e
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s l i g h t e s t  o b je c t io n  to  h e r  m a rriag e . L et a lone h e r  a b i l i t y  to  prove 

th e  i l l - i n t e n t i o n  o r i l l - r e p u t e  o f th e  g u a rd ian . S to r ie s  o f such 

h e lp le s s  g i r l s  and th e  d e n ia l  o f t h e i r  w ishes f o r  e d u ca tio n , work and 

th e  choice o f husband i s  a  m a tte r  p re s e n t  i n  th e  memory o f us a l l .  We 

can imagine th e  f a t e  o f a  g i r l  who r i s e s  a g a in s t  th e  t r a d i t i o n  and 

s tan d s  up f o r  h e r  r ig h t s  a g a in s t  th e  w ishes o f h e r  g u a rd ian . Moreover 
to  prove th e  m oral i l l - r e p u t e  o f p a re n ts /g u a rd ia n s  which i s  re q u ire d  to  

hs proved i s  n o t a  sim ple ta s k  e s p e c ia l ly  i n  view o f  th e  n o t unknown 
e v i l s  o f b r ib e r y ,  e x e r t io n  o f  in f lu e n c e  a n d .f ra u d e ry . I t  i s  r e g r e t ta b le  

t h a t  in s p i te  o f such u n p le a sa n t e x p e r ie n c e s , th e  new law d id  n o t a b o lish  
c h i ld  m arriag e . In  a  co u n try  where th e  obvious r ig h t s  o f m ajor and 

com petent women a re  being  tram pled , th e  r ig h t s  and human d ig n i ty  o f 
m inor g i r l s  i s  n o t l i k e l y  to  be rev iv ed , w ith  one o r  two c o n d itio n s  i n ­
co rp o ra ted  i n  th e  new law , and os i t  i s ,  th e  s a le  o f g i r l s  i s  l i k e l y  

to  con tinue  i n  one form  o r  a n o th e r . I t  was expected  th a t  th e  m arriag e ­
ab le  age be r a i s e d  to  e ig h te e n , b u t th e  new law  in s te a d  even o m itted  
th e  age p ro v is io n  th a t  e x is te d  i n  th e  p rev io u s  l a w . . . lf( l )

The above account a ls o  a p t ly  su g g es ts  how v i t a l l y  im p o rtan t i t  i s  

t h a t  any d ev ice  to  d isco u rag e  c h i ld  m arriage  must seek  i t s  u lt im a te  

success  i n  h e a lth y  p u b lic  o p in io n , th e  a tta in m en t o f which i s  undoubt­
e d ly  a  m a tte r  o f p rim ary  r e s p o n s ib i l i ty  o f th e  law , mass media and 
e d u ca tio n .

Modem Reforms
In  E gypt, a  law  o f 1923 p rov ided  t h a t  a  m arriage  where th e  b r id e ­

groom was below th e  age o f e ig h te e n  o r  th e  b r id e  below th e  age o f . s i x ­
te e n  cou ld  n o t be r e g is te r e d  and th e re fo re  cou ld  n o t ,  i f  d is p u te d , be 

th e  s u b je c t  o f j u d i c i a l  r e l i e f .  By c o n tr a s t  w ith  t h i s  approach , l e g i s ­

l a t i o n  concern ing  th e  m arriag eab le  age i n  o th e r  Middle E a s te rn  c o u n trie s  
has d i r e c t l y  a f fe c te d  th e  v a l i d i t y  o f m a rr ia g e . F u H  competence to  

m a n y  i s  a c q u ire d , n o t w ith  th e  adven t o f p u b e rty  as under t r a d i t i o n a l  
S h a r i fa  law , b u t  on a t ta in in g ,  a  s p e c if ie d  ag e . This age i s  a lm ost 
everywhere e ig h te e n  f o r  m ales, w h ile  f o r  fem ales i t  v a r ie s  betw een 

e ig h te e n  ( I r a q ) ,  sev en teen  (S y ria  and Jordon) and f i f t e e n  (T u n is ia , 

Morocco and I r a n ) .  M arriages below th e se  ages however i s  p e rm is s ib le

1 • fThe M arriage Law Should be Amended and Completed1,  e d i t o r i a l  
a r t i c l e ,  Mormon, No.11, 1350 pp 1 5 .
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on p ro o f o f s ex u a l m a tu r i ty .  G en era lly , th e  codes in  th e  above-m entioned 
c o u n tr ie s  s p e c ify  ages below which no c la im  o f s e x u a l m a tu r ity  w i l l  be 
h eard  and which th e re fo re  re p re se n t minimum ages f o r  m a rria g e . The low er 

l i m i t  o f p u b e rty  l a i d  down in  th i s  re g a rd  by  t r a d i t i o n a l  S h a ri* a  law  -  

th e  age 9f  n in e  f o r  g i r l s  and tw elve f o r  boys -  has been r a i s e d  i n  S y r ia  

and I r a n ,  f o r  example, to  f i f t e e n  f o r  males and th i r t e e n  f o r  fem a les , i n  
Jo rd an  to  f i f t e e n  f o r  b o th  sexes and i n  I r a q  to  s ix te e n  f o r  b o th  s e x e s . 

Young persons who have reached  th e se  ag es , b u t  n o t y e t  th e  age o f f u l l  

competence to  m arry , may m arry, s u b je c t  i n  most c a s e s , to  th e  consen t o f 
th e  m arriage g u a rd ian , and i n  a l l  cases to  th e  pe rm issio n  o f th e  c o u r t .  

F a i lu re  to  o b ta in  th e  n e ce ssa ry  p e rm issio n  p re c lu d e s  r e g i s t r a t i o n ,  o f  th e  

m arriage and may re n d e r  th e  p a r t ie s  l i a b l e  to  s ta tu to r y  p e n a l t i e s ,  b u t  

i t  w i l l  n o t in v a l id a te  th e  m a rria g e . I t  i s  c le a r  however t h a t  th e  
m arriage l e g i s l a t i o n  r e l a t i n g  to  m arriag eab le  age has a lm ost com pletely  

a b o lish ed  th e  r i g h t  o f th e  m arriage g u ard ian  to  c o n tra c t  a  v a l id  m arriage , 
by  c o n s t r a in t  o r i j b a r .  In  th e  M iddle E as t g e n e ra l ly  as w e ll  as i n  I ro n ,  

no l e g a l  re c o g n itio n  i s  any lo n g e r a ffo rd e d  to  th e  m arriage o f  a  m inor 
who i s  n o t p h y s ic a l ly  m a tu re .(1) Most o f th e  m iddle E a s te rn  reform s 
r e f e r r e d  to  above have adop ted , g e n e ra lly , sp eak in g , th e  view  o f  Uthman a l  
B a t t i ,  Ibn  Shubrama and Abu Bala* a l  Asaram, th e  e a r ly  Muslim j u r i s t s ,  t h a t  
one who has n o t reached  p u b e rty  may n ev er be m arried  o r  g iv en  in  m arriage 

b y  h is  o r  h e r  g u a rd ia n .(2)
In  In d ia  and P a k is ta n , under th e  t r a d i t i o n a l  Anglo-Mbhammadan law , 

th e  In d ia n  C hild  M arriage R e s tr a in t  Act 1929 as confirm ed by th e  P a k is ta n i 

Muslim Fam ily Law O rdinance 1961 ren d ered  c h i ld  m arriage  a  pu n ish ab le  
o ffe n c e . N otw ithstand ing  th e  p u n it iv e  san c tio n s  a tta c h e d  to  th e  m arriage  

o f m inors (boys below e ig h te en  and g i r l s  below s ix te e n )  i n  b o th  c o u n tr ie s ,  
a  g u ard ian  may s t i l l  v a l id ly  c o n tra c t  h is  m inor ward i n  m arriage  by  i jb a r - .  

However a  g i r l  so  c o n tra c te d  i n  m in o r ity  may now re p u d ia te  th e  m arriage 

even i f  i t  was c o n tra c te d  by h e r . f a th e r  o r  p a te r n a l  g ra n d fa th e r . Under th e  

term s o f th e  P a k is ta n i  O rdinance, she may do t h i s  by  s a t i s f y in g  th e  c o u r t  

t h a t  she was c o n tra c te d  i n  m arriage by  h e r  f a th e r  o r o th e r  g u ard ian  b e fo re

(1) See N .J.O oulson . S uccessio n  i n  th e  Muslim  Fnwiilv. 0 p .c i t* 1 2 , a ls o  
see  P e rs ia n  C iv i l  Code, a r t i c l e s  (10h1-1 Ohh) E n g lish  t r a n s la t io n  by  A.C. 
T ro tt  19375 see  f u r th e r  J  .N .D .A nderson; The S y rian  lew  o f P e rso n a l S ta tu s .  
BSQAS V o l.x v ii  1955 PP. 311- 525 and The T un isian  Law o f  P e rso n a l S ta tu s .  
I n te r n a t io n a l  & Comparative lew Q u a r te r ly . A p r il  1958 P .267; and Reforms, 
i n  Fam ily Law i n  Morocco. Jo u rn a l o f A frican  Law I I  1958 p1511 and A tew 
o f P e rso n a l S ta tu s  f o r  I r a q . ICL Q u a r te r ly , I960 p .5U 2-63 | a ls o  a  s e r ie s  o f 
a r t i c l e s  l a r g e ly  on E gypt. Recent Developments i n  S h ari* a  Law, The Muslim 
World 1951-52.
2 . See more i n  J  JJVD.Anderson, The S y r ian  Low o f P erso n a l S ta tu p  . lo c  c i t  
p .3 7 | see  a ls o  Mohammad Abu Zohra^ Muhadardt f i  aqd al-Zaw aj Wa Ath&ruhu, 
Egypt 1958, pp 160 e t  seq  (Arabic t e x t / .
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she was s ix te e n ;  t h a t  she re p u d ia te d  th e  m arriage  b e fo re  she was e ig h te e n , 

and th a t  th e  m arriage  had n o t been  consummated. (1 )

Summary and C onclusion
The p la c e  i n  S h a r i1a f o r  th e  s o c ia l  c o n d itio n s  o f  th e  tim e i s  

ev idenced  by th e  f iq h  r u le  t h a t  * change o f  th e  tim e i s  n o t d e n ia b le 1 (2 ) .  

The a tte m p t to  improve e v i l  c o n d itio n s  t h a t  may have some b e n e f i t  i s  

a ls o  j u s t i f i e d  by  th e  f iq h  r u le  th a t  'su p p re s s io n  o f e v i ls  has p r i o r i t y  

over th e  a t t r a c t i o n  o f b e n e f i t s 1 (3) • The C o n s ti tu tio n  o f 196U s e t s  ou t 

i t s  aim i n  th e  pream ble as to  "o rg an ise  th e  n a t io n a l  l i f e  o f A fghan istan  

acco rd in g  to  th e  requ irem en ts  o f th e  t im e " . I t  i s  contended h e re  th a t  

c h i ld  m arriage sho u ld  be ab o lish ed s

A) C h ild  m arriage  i s  fundam entally  a  prem ature t r a n s a c t io n  which in  
m ost cases in v o lv es  unnecessary  r is k *  The concept o f  th e  m in o r 's  b e n e f i t  
i s  b a s ic a l ly  vague and alm ost always s u b je c t  to  doubt and u n c e r ta in ty .  

These a re  f u r th e r  aggravated  in  modern tim es by s o c i a l  change, g r e a te r  

m o b il i ty ,  ed u ca tio n  and th e  o p p o rtu n ity  s t ru c tu re s  t h a t  a re  becoming 

in c re a s in g ly  a v a i la b le .  Hie in d iv id u a l  has p ro g re s s iv e ly  been th e  
r e c ip ie n t  o f v a rio u s  in f lu e n c e s  -  c u l t u r a l ,  i n t e l l e c t u a l ,  id e a lo g ic a l ,  
mass media e t c .  -  t h a t  a r e ,  on th e  w hole,  l i k e l y  to  ren d e r h is  in d iv id u a l  

l i f e  s ty l e  le s s  p re d ic ta b le  b o th  p h y s ic a l ly  and m entally*

The g u a rd ia n s ' power i n  r e s p e c t  o f fo rc in g  t h e i r  wards in to  m arriage 
a ls o  seem to  be p ro g re s s iv e ly  le s s  ag re ea b le  to  in d iv id u a l  freedom  and 

l i b e r t y  o f ch o ice  t h a t  have a ls o  marked th e  c u r re n t  v a lu e  system  (demo­
c ra c y , th e  in d iv id u a l  freedom  and e q u a l i ty  have re c e iv e d  emphasis i n  th e  

196U C o n s ti tu t io n , and were p roclaim ed as th e  n a t io n a l  o b je c t iv e s  o f 
A fghanistan*)

B) The em o tio n a l/p h y s ica l im m atu rity  o f th e  spouses i n  c h i ld  m a rriag e , 

throw ing th e  heavy r e s p o n s ib i l i t i e s  o f parenthood upon persons who have 

b a re ly  com pleted t h e i r  own growth towards m a tu r ity , i s  l i k e l y  to  th re a te n  
th e  h e a l th  o f th e  m arried  p a i r  ( th a t  o f th e  m other e s p e c ia l ly ) ,  o f  th e  
c h i ld  and th e re fo re  o f  th e  s o c ie ty .

1* N .J.C ou lson . S uccession  i n  th e  Muslim Fam ily,  o p . c i t . 12; see  f u r th e r  
N .J.C ou lson . Is la m ic  Fam ily Law. !t^rogress i n  P a k is ta n , i n  $.tT*D.Anderson(ed) 
Changing law in  Developing C ountries 7l 963 s 2UO-25>7j te x ts  o f th e  CMRA1929 
and th e  FFLO 1961 appear i n  I ta l ia ,  I-frinciples o f Mahomedan law ,  o p . c i t .  
(A ppendices)•
2 .  A rt.39»  The Mu.1 a l i a .
3 . A rt.3 0 , ib id *
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C) C h ild  m arriage  undermines th e  sense  o f r e s p o n s ib i l i ty :  disharm ony 
i n  m arried  l i f e  i s  an e v e r -p re se n t p o s s i b i l i t y  g en e ra lly *  I n  th e  case  

o f c h i ld  m arriag e , disharmony i s  even mare l i k e l y  to  le a d  to  th e  d e p lo r­

a b le  s i t u a t io n  o f te n  spoken by husbands; f o r  exam ple, *She i s  th e  
p a r e n ts 1 w if e 1,  o r  fi t  i s  an Imposed m arriage* e tc*  W hatever th e  ex­

p la n a t io n  and th e  f u l l  p ic tu re  i n  such c ircum stances may b e , th e  escape 
from  r e s p o n s ib i l i ty  cannot be e a s i ly  d isco n n ec ted  from  th e  imposed 

n a tu re  o f th e  m arriage  o f m ino rity*  (1 )

D) C h ild  m arriage  i s  a  source  o f c o n f l i c t ,  some forms o f which a re  

r e f l e c te d  i n  c o u r t  l i t i g a t i o n *  In  th e  c o u rts  claim s a re  o f te n  i n i t i a t e d  

t h a t  a re  o p p re ssiv e  i n  n a tu re , unfounded, and s e l f i s h l y  aimed a t  o b s tru c t in g  

a  p ro sp e c tiv e  m arriag e , o r  used as on in s tru m e n t o f  e f f e c t in g  the
imposed cho ice  o f th e  g u a rd ia n /re la t iv e s *  (2 )

E) Evidence su g g ests  t h a t  c h i ld  m arriage  in  A fghan istan  i s  n o t ,  on th e  
w hole , p ra c t ic e d  in  th e  b e s t  i n t e r e s t s  o f th e  m in o rs. The minors* 
in t e r e s t s  o re  o f te n  n e g lec te d  to  th e  advantage o f more v i s ib le  and 

immediate i n t e r e s t s  o f th e  guard ians*

1 * ,fThe law-makers o f  today  must n o t p la y  w ith  th e  f a t e  o f  in n o cen t 
m inors* We w itn ess  th a t  so  many d isp u te s  and d iv o rce s  emanate from 
th e  f a c t  t h a t  th e  minors have been thrown in to  m a rria g e . 11 (G .N .Fom olee 
WJJ, No.2U O ctober 1967)*
2 . 11 I t  f r e q u e n t ly  occurs th a t  a  m arria g e , w h ile  i n  th e  p ro cess  o f con­
t r a c t ,  i s  o b je c ted  to  by  a  th i r d  p a r ty  who f o r  v a rio u s  and o f te n  
unfounded and s e l f i s h  reaso n s tu rn s  up and subm its p e t i t io n s  c la im ing  
t h a t  so  and so  th e  f a th e r  o f  th i s  g i r l  has g iven  h e r  in  m arriage  to  me 
w h ile  she was a  m inor; n e i th e r  p a r ty  has a  p ro o f one way o r  th e  o th e r ,  
so  th e  c o n f l i c t  goes o n . . . ” (M .S .Irshad  in  WJJ, No.22, 13U6 J u ly  1967). 
See a ls o  " p ro h ib i t io n  o f  c h i ld  m arriage  would a ls o  r e l ie v e  c o u r ts  and 
p ro se c u tio n  a u th o r i t ie s  from  v a rio u s  claim s based  on c h ild  m arriage  
among which i s  a  ty p ic a l  d isp u te  betw een th e  p a re n ts ,  and th e  chosen 
husband o f  th e  g i r l  who i n s i s t s  upon h e r  own cho ice  as opposed to  t h a t  
o f h e r  p a re n ts*  P a ren ts  i n  o rd e r to  s to p  th e  g i r l s  r a i s e  c la im  th a t  
th e  g i r l  has been  c o n tra c te d  in  m arriage  to  someone e ls e  d u rin g  h e r  
c h ild h o o d .” (Mention e d i t o r i a l  a r t i c l e  No.11,133>OA.H.,p21) * See fu r th e r*  
" d is s e n tin g  p a re n ts  o f te n  c la im  elopem ent, t h e f t ,  and th e  k idnapping  
o f  th e  g i r l  and o th e r  c r im in a l a cc u sa tio n s  a g a in s t  h e r  s e le c te d  husband." 
(S.Zhwand i n  Mermon No.10, 135>0 A .H .p.l*.)
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The ad verse  p r a c t ic e  o f walwar and s im i la r  o th e r  p ra c t ic e s  need 
n o t be rep ea ted , h e re  as th ey  a re  d iscu ssed  i n  a  s e p a ra te  chap ter*  Most

c h i ld  m a rr ia g e s , e s p e c ia l ly  among th e  non-educated  and t r i b a l  groups a re  
m o tiva ted  by m a te r ia l ,  fa m ily , t r i b a l  and p o l i t i c a l  i n t e r e s t s  o f th e  
g u a rd ia n /re la t iv e s  th a t  a re  q u ite  a l i e n  to  th e  minors* w e lfa re*  Minor g i r l s  

a re  v i r t u a l l y  made o b je c ts  o f b u s in ess  tra n s a c tio n s  i n  m arrying them to  

o ld  men and m arried  mens th ey  a re  g iven  i n  o rd e r to  pay th e  d eb t owed 

by th e  g u a rd ian j th e y  a re  g iven  i n  o rd e r to  p a c ify  a feu d  between fa m ilie s  

and t r i b e s  (see  pore  and badd e tc * ) j  th ey  a re  g iven  in  o rd e r  to  enhance 
th e  power p o s i t io n  o f a  fam ily  o r fa m ilie s  v e rsu s  a  common adversary^ and 

th ey  a re  g iven  and tak en  as in s tru m en ts  o f keeping  p ro p e r ty / in h e r i ta n c e  
w ith in  o r o u ts id e  th e  fa m ilie s*  Most o f such m arriages a re  n o t accom plished 

in  response  to  th e  needs o f th e  wards no r do th e y  appear to  heed t h e i r  
b e n e f it*  I t  i s  contended h e re  t h a t  c h ild  m arriage  and th e  power of 

m arriage g u a rd ian sh ip  have been la r g e ly  m isused in  A fg h an is tan , and as 
such have d e fe a te d  t h e i r  main purposes o f l e g a l i t y  i n  Shari*a*

The j u r i s t i c  b a s is  i n  S h a ll* a  f o r  th e  a b o l i t io n  o f c h i ld  m arriage, 
th a t  has a ls o  been invoked by many Muslim c o u n tr ie s  o f th e  Middle E a s t, 

i s  th e  a lready-m entioned  view o f Ibn-Shubrama, Uthman a l - B a t t i  and Abu 
Bakr al-Asamm who h e ld  th e  o p in io n  th a t  i j b a r  i n  m arriage  shou ld  be 

co n fined  to  th e  in san e  5 and th a t  no r i g h t  over m inors cou ld  be s a id  to  

e x i s t  a t  a l l .  For i j b a r  i s  based  on th e  need o f th e  ward and a m inor has 
no need f o r  m a rria g e . They thus co n sid ered  th a t  c h i ld  m arriage  i s  t o t a l l y  

im p e rm iss ib le . They f u r th e r  reasoned  th a t  th e re  i s  no b e n e f i t  i n  
m arriage b e fo re  m a jo r ity , f o r  m arriage  i s  a  c o n tra c t  th e  f r u i t i o n  o f  which 

does n o t emerge u n t i l  th e n , A. prem ature m arriage  on th e  o th e r  hand i s  

to  th e  d e tr im e n t o f th e  m inors, f o r  when th e y  re a ch  m a jo r ity , th e y  f in d  
them selves bound to  th e  o b lig a tio n s  o f th e  m arriage  which i s  b a s ic a l ly  a  

c o n tra c t  to  l a s t  f o r  th e  whole o f l i f e *  They based  t h e i r  reaso n in g  on 
th e  Qur*an h o ld in g  th a t  A llah  has ren d ered  a tta in m e n t o f th e  age o f n ikah  
as a  d is t in g u is h in g  mark betw een c a p a c ity  and th e  la c k  o f i t s

*ond make a  t r i a l  o f  o rphans, u n t i l  th ey  re a c h  th e  age o f m arriag e , and 
i f  you p e rc e iv e  i n  them a  sound judgem ent, th e n  hand over t h e i r  su b stance  
to  them*,« ***

I t  i s  co n sid e red  th a t  th e  above v e rse  im p lie s  th a t  th e  age s u i ta b le

su ra
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f o r  m arriage i s  i d e n t i c a l  w ith  th a t  o f f in a n c ia l  m a jo r i ty ( l ) .

As f o r  th e  cho ice  o f age a t  which p u b e rty  shou ld  be c o n c lu s iv e ly  
presum ed, j u r i s t i c  su p p o rt can be found i n  fav o u r o f e ig h te en  and s i x ­

te e n  in s te a d  o f f i f t e e n  f o r  b o th  sexes* Indeed j u r i s t i c  su p p o rt can be 

found f o r  e ig h te e n , tw enty-tw o o r  even tw enty  f iv e  as th e  maximum age 

of p u b e rty ; Abu H anifa p u t th e  maximum a t  e ig h te en  f o r  a  bqy and 

sev en teen  f o r  a  g i r l .  (2 )

I t  i s  th e re fo re  f u r th e r  proposed th a t  th e  m arriag eab le  age be en­
a c te d  a t  sev en teen  f o r  g i r l s  and e ig h te e n  f o r  b o y s . In  e x c e p tio n a l 

c ircu m stan ces , where a  d i s t i n c t  advantage i s  proved to  accrue from  an 
e a r l i e r  m arriag e , i t  must be made s u b je c t  to  th e  d i s c r e t io n  o f th e  

c o u r t  to  pe rm it a  m arriage a t  th e  com pletion o f f i f t e e n  y ears  f o r  bo th  
s e x e s . The fu l f i lm e n t  o f such measures shou ld  be made a c o n d itio n  of 
v a l id  r e g i s t r a t i o n ,  and o f j u d i c i a l  r e l i e f .  P o s i t iv e  le g a l  measures 

sho u ld  be tak en  to  ensure  th e  f u l l  consen t o f th e  persons o f th e  p ro s ­
p e c tiv e  spouses th rough  r e g i s t r a t i o n ,  and f u l l  j u d i c i a l  r e l i e f  to  p l a i n t i f f s  
who com plain a g a in s t  p a t r ia r c h a l  im p o sitio n s  on t h e i r  r i g h t  o f f r e e  
co n sen t i n  m a rria g e . I t  would be even j u s t i f i e d  to  p e n a liz e  a  c h i ld  
m arriage  e f fe c te d  w ith o u t an a p p ro p ria te  ju d i c i a l  o rd e r .

1 .  See J.II.D .A nderson , R ecent Developments in  Sharlb. Lawf The Muslim 
W orld. 19^1 s 115>j a ls o  Mohammad Abu-Zahra* o p .c i t ;  162,
2 . See J.U .D .A nderson ib id .p .1 1 7 .
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C hapter I I I  

Polygamy

At p re se n t th e  t r a d i t i o n a l  H anafi law  o f polygamy i s  a p p lic a b le  
in  A fghan istan . In  th e  p a s t  modem reform  o f th e  law  o f polygamy was 
in tro d u ced  under th e  MLzamnama reform s o f th e  1920*s which were 

su b seq u en tly  ended w ith  th e  f a l l  o f  King Amanullah in  1929* The 

C o n s ti tu tio n  o f 1931 re s to re d  th e  a p p l i c a b i l i ty  o f  the  t r a d i t io n a l  
Shari* a  and thus t a c i t l y  can ce lled  th e  Nizamnama m easures.

The r a d ic a l  reform s o f th e  1 9 2 0 's a re  s ig n i f ic a n t  as th ey  embodied 

an a u th o r i ta t iv e  ex p re ss io n  o f th e  m odern ist views as much as  they  
c re a te d  an example in  which th e  subsueqent re fo rm is t  though ts  found 
t h e i r  h i s to r i c a l  fa c tu a l! sm . The Nizamnamas have in  th i s  re sp e c t 

fu n c tio n e d  as a b a s is  o f th e  sense o f  aw areness o f comparing the  
p re s e n t w ith  th e  p a s t .  (1 )

No d a ta  e x i s t  to  show the  s c a le  and in te n s i ty  o f  polygamy f o r  th e  
whole o f  A fg h an is tan . In d iv id u a l re se a rc h  works c a r r ie d  ou t among the  
T a jik s  o f  Andarab V a lley , and among the  D urranis o f  San-e p u l a re a  have 

reco rded  th a t  the  in c id en ce  o f polygamy was as h igh  as 15$ and 9$ o f a l l  
m arriages i n  th e  two a reas  r e s p e c tiv e ly . (2 ) A g en era l im p ression  h e ld  by 
most commentators i s  th a t  polygamy was more w idely  p ra c t ic e d  in  th e  p a s t .  

The economic in s u f f ic ie n c y  o f most Afghans as w e ll as th e  sp read  o f 
modern id e a s  and ed u ca tio n  have p robab ly  r e s t r i c t e d  th e  p ra c t ic e  o f 

polygamy in  A fg han istan  d u rin g  th e  p re s e n t cen tu ry .T here  a re  n e v e r th e le ss  

f a c to r s  such as t r ib a l i s m , high r a t e  o f in f a n t  m o r ta l i ty ,  la c k  o f  le g a l  and

1 . Commenting on th e  C o n s ti tu tio n  o f 1964- ^  o b se rv e r a p t ly  noted* 
"A fghanistan  has experienced  some f i t f u l  s t a r t s  f o r  reform  b e fo re  in  
th e  20th cen tu ry . On two form er o c ca s io n s , d u rin g  th e  reform s and 
a ttem p ts  a t  m odern ization  by King Amanullah, and in  th e  b r i e f
experim ent in  l i b e r a l i z a t i o n  p e rm itte d  under PM Shah Mahmud between 
194-9 and 1951,  any p ro g ress  achieved  was n u l l i f i e d  e i t h e r  by po p u la r
o p p o s itio n  o r  ro y a l f e a r s  th a t  p o p u la r demands were approaching re v o l­
u tio n a ry  f e r v o r .  The problem u n d erly in g  th e  cau tio u s  pace o f  th e
p a s t  y ears  developm ents c e n tre s  in  the  f a t e  o f  th e  fo rm er a tte m p ts ."  
(T .S. Gochenour, A New Try f o r  A fghan istan , Middle E ast J o u rn a l,
V. 19, 1965: 1 ) .
2 . See S. U bero i, Men. Women and P ro p e rty  in  N orthern A fghanistan  Jtn  
S .T . Lokhandwalla, In d ia  and Contemporary Is lam , S im la, i97l:j>¥6: th e  
f ig u r e  9$ i s  based in  N. Tapper (pe rso n a l communication, 1972).
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s o c ia l  r e s t r i c t i o n s  e tc ,  th a t  f o s t e r  polygamy, and su g g est the  

o p p ress iv e  manners of i t s  p r a c t ic e .  L e g is la t iv e  i n a c t i v i t y  and th e  
f a c t  th a t  polygamy has been l e f t  a  m a tte r  f o r  th e  in d iv id u a l to  
d e c id e , have r e s u l te d  in  in d is c r im in a te  p ra c t ic e s  e s p e c ia l ly  among 

w e ll- to -d o  peo p le . T h is , to g e th e r  w ith  the  in c reased  im pact o f  the  

e g a l i t a r i a n  id e as  in c o rp o ra te d  in  the  NizamnSftias as w e ll a s  in  th e  1964- 

C o n s ti tu t io n , have on th e  whole given r i s e  to  c r i t ic is m  o f th e  l e g a l  
p o s i t io n ,  hence to  demand f o r  law reform  in  o rd e r  to  r e s t r i c t  polygamy 

in  A fghan istan .
A fte r  an account o f th e  Shari* a law , and o f th e  Nizamnama 

re fo rm s, a  d is c u s s io n  o f th e  socio-econom ic f a c to r s  r e l a t in g  to  

polygamy w i l l  be fo llow ed  by an i l l u s t r a t i o n  of th e  c u rre n t o p in ions on 

modern reform .
The Qur*an a llow s a  man to  be m arried  to  up to  fo u r  w ives 

s im u ltan eo u sly . B ut, a t  th e  same tim e husbands are en jo in ed  to  
t r e a t  co-w ives e q u a lly  and no t to  m arry more th an  one w ife  i f  th ey  

f e a r  th e y  w i l l  be unable to  do so . (1 ) The Qur*an a lso  acknowledges 
t h a t  i t  i s  im possib le  f o r  a  man to  t r e a t  s e v e ra l w ives e q u a lly  in  
a l l  r e s p e c ts ,  however much he w ishes to  do so . Thus i t  appears from 
th e  te x t  o f th e  Qur’ an th a t  the  word *a d l ( ju s t ic e )  i s  used in  i t s  
comprehensive sen se . Reading the  two v e rs e s  to g e th e r , the  q u e s tio n  
a r i s e s  as to  how th e  Qur’ an made polygamy dependant upon a  co n d itio n  
th a t  was im possib le  to  ach iev e . As th e  co n d itio n  was e x p l i c i t  in  th e  t e x t ,  
the  main q u e s tio n  th a t  ex e rc ise d  th e  minds o f  the  e a r ly  in t e r p r e te r s  
was to  q u a l i fy  th e  n a tu re  o f  th i s  c o n d itio n . The e a r ly  j u r i s t s ,  in  t h e i r  
a ttem p ts  to  q u a l i fy  ’ equal j u s t i c e ’ , however, chose to  m inim ise th e  

le g a l  im p lic a tio n s  o f t h i s  term . Assuming the  p e r m is s ib i l i ty  o f  polygamy 
as a  Quar’ an ic  d is p e n s a tio n , two approaches could conce ivab ly  be adopted 

f o r  i n t e r p r e ta t io n .
One p o s s ib le  approach would be to  s u b s ta n t ia te  th e  Qur’ an ic  s tan d a rd s  

o f ’ equal ju s tic e *  in  o rd e r  to  make polygamy l e g a l ly  d i f f i c u l t  to  o b ta in . 

The a l te r n a t iv e  approach would be n o t to  emphasize ’ equal j u s t i c e ’ and thus 
to  make polygamy e a s i ly  o b ta in a b le . The S h a r i’ a  schoo ls adopted the  

l a t t e r  approach. They minimized th e  im p lic a tio n s  o f ’ eq u al ju s tic e *  

by re n d e rin g  i t  l a r g e ly  a  m a tte r  f o r  th e  m oral conscience o f th e

1 . Sura 5; 4*



92

in d iv id u a l  r a th e r  th an  a le g a l  m a tte r  to  be decided  upon by th e  c o u rts  
o f ju s t ic e *  The t r a d i t i o n a l  in te r p r e te r s  a ls o  m ain tained  th a t  ’ equal 

j u s t i c e ’ can on ly  form a le g a l  c o n s id e ra tio n  a f t e r  the  polygamous 
m arriage  r a th e r  th an  a  co n d itio n  to  p recede i t*  This was in  s p i te  

o f  th e  Qur’ an ic  wording ’ i f  you f e a r  th a t  you cannot do j u s t i c e . . . 1 
The e a r ly  j u r i s t s  urged th a t  the equal j u s t i c e  demanded by th e  ’v e rse  
o f  polygamy1 must be in te r p r e ta te d  in  term s o f  those  fav o u rs  over which 
a husband had c o n tro l ,  n o t th e  in s t in c t iv e  in c l in a t io n s  o f h is  h e a r t  ( l ) .  
The S h a r i’ a  j u r i s t s  a re  agreed  in  p r in c ip le  th a t  th e  meaning o f  ’ equal 

j u s t i c e ’ in  th e  Jv e rse  o f polygamy’ does in c lu d e  the  fav o u rs  o f one’ s 
h e a r t ,  b u t added th a t  God has no t demanded th i s  kind og equal ju s t i c e ;  
what i s  demanded r a th e r  i s  th a t  an a ttem p t should  be made in  th a t  

d i r e c t io n .  For A llah  does n o t o b lig e  a  man to  do what i s  beyond h is  
c a p a b i l i t i e s  (2 ) .  A nother a sp e c t o f equal j u s t i c e  i s  th a t  the  husband 
must be a b le  to  m ain ta in  a  second w ife . This i s  in d ic a te d  in  th e  ’v e rse  
o f  polygamy’ , the  p e r t in e n t  p a r t  o f which was construed  by A l-S h S fi’ i  
as  meaning th a t  ”your c h ild re n  may n o t in c re a s e ” -  a l i a  t a ’ u lu  -  accord ing  
to  which i f  a  person  i s  unable to  m ain ta in  a  second w ife , he i s  n o t 

p e rm itte d  to  marry polygam ously.

The S h a r i’ a  j u r i s t s  a re  agreed  th a t  when a person  f e a r s  th a t  he w i l l  
be unable  to  m ain ta in  im p a r t ia l i ty ,  polygamy i s  p ro h ib ite d  f o r  him (haram ).

1* See J* ItD*Anderson, Is lam ic  Law in  th e  Modem World -  New York,
1959, :1* see f u r th e r  Amir A ll who p o in ts  o u t th e  v a r ia n t  view  o f th e  
Mu’ t a z i l a  s e c t  who b e lie v ed  th a t  th e  co n d itio n s  under which Islam  
p e rm itte d  polygamy a re  im possib le  o f f u l f i lm e n t ,  and th i s  p r a c t i c a l ly  
amounted to  a  p ro h ib i t io n  o f  th e  p ra c tic e *  He shows th a t  th e  word 1 a d l’ 
( ju s t i c e  o r  e q u ity )  acco rd in g  to  th e  Mu’ t a z i l a  does n o t on ly  mean 
”e q u a l i ty  o f tre a tm e n t in  m a tte rs  o f lodgm ent, c lo th in g  and o th e r  
dom estic r e q u i s i t e s ,  b u t a lso  complete e q u a l i ty  in  love^ a f f e c t io n  
and esteem . As ab so lu te  j u s t i c e  in  m a tte rs  o f f e e l in g  i s  im p o ss ib le , 
th e  Qur’ a n ic  p re s c r ip t io n  amounted in  r e a l i t y  to  a p ro h ib i t io n ”*
(Amir A li ,  The S p i r i t  o f Islam  -  London 19&5, P* 229)*
2 . See G.M. D a ri, Family Law in  Is la rry op. c i t .  p . 63 .
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But i f  he d id  in  f a c t  m arry a  second w ife  he would have committed a  

s in  o n ly . In  such a  case th e  polygamous m arriage i s  a ls o  le g a l ly  
v a l id ,  f o r  th s  two c o n d itio n s  r e f e r r e d  to  a re  n o t in c luded  among th e  
requ irem en ts  o f a  v a l id  m arriag e . They reasoned  th a t  th e  p ro h ib i t io n  
in  th i s  case  i s  a  tem porary one and does no t v i t i a t e  th e  c o n trac t*
For a  man may f e a r  c ru e l ty ,b u t  may no t in c u r  i t ,  o r  i f  he d id , he 

may re p e n t and do ju s t i c e  ag a in  (1 ) . Thus th e  f e a r  o f i n j u s t i c e ,  
argued th e  S h a ri1 a  j u r i s t s ,  i s  a  m a tte r  f o r  th e  in d iv id u a l co n sc ience , 
and such m a tte rs  a re  n o t to  form the  b a s is  f o r  a  v a l id  j u d i c i a l  o rd e r .
So a lso  i s  th e  a b i l i t y  to  m a in ta in , which i s  l i a b l e  to  change in  th e  
f u tu r e ,  and i t  i s  p o s s ib le  th a t  he may su b seq u en tly  acq u ire  f in a n c ia l  

a b i l i t y  (2)* Thus, n e i th e r  e q u a l i ty  in  fa v o u rs , nor th e  a b i l i t y  to  
m a in ta in  a  second w ife were considered  w orthy o f be ing  le g a l  co n d itio n s  

p reced en t to  a  polygamous m arriag e .
A v a r ia n t  view i s  recorded  from M alik and Ahmad who held  t h a t  the  

absence o f  f e a r  o f in ju s t i c e  i s  a  c o n d itio n  f o r  the  v a l i d i t y  o f a 
polygamous m arriag e , th e  b reach  of which v i t i a t e s  th e  c o n tra c t  (3 ) .

M alik i te x ts  a lso  in d ic a te  th a t  th e  la c k  o f im p a r tia l  tre a tm e n t 
m ight amount to  ”undue p re ju d ic e ” o r  d a r a r r and th i s  p ro v id es  th e  w ife  
w ith  grounds f o r  j u d ic ia l  d is s o lu t io n  o f  h e r  m arriage*

A lthough th e  t r a d i t i o n a l  law  does no t re q u ire  an in te n d in g  
po lygam ist to  o b ta in  p e rm ission  from  th e  c o u r t ,  once a  man has m arried  
polygam ously, th e  law concerns i t s e l f  w ith  h is  w ives’ r i g h t s .  Should 
th e  husband v io la te  t h e i r  r i g h t s ,  th e  wives a re  e n t i t l e d  to  b r in g  th e  
m a tte r  b e fo re  th e  c o u r t .  These r ig h ts  cover h e r  m aintenance, lo dg ing  

and equal d iv is io n  o f the  husband’ s tim e and companionship* (q&sra) .

The quantum o f m aintenance in  B anafi law i s  c a lc u la te d  by ta k in g  
th e  mean between th e  husband’ s f in a n c ia l  c a p a b i l i ty  and th e  w ife ’ s 

p rev io u s  s tan d a rd s  o f l i v in g .  Thus, th e  s tan d ard  of l iv in g  o f each 
w ife , i f  i t  v a r ie s  among them, w i l l  a f f e c t  the  amount to  which she w i l l  
be e n t i t l e d .

A husband i s  re q u ire d  to  p rovide each o f h is  wives w ith  a  dw elling  

s e p a ra te  from the  houses o r  apartm ents o f h e r  co-wives and f r e e  from  a l l

1.. See Al-Sa*eed (M .S.) op., c i t .  14-6.
2 .. See G.M.Dari o p .c i t . .  64.
3 . See A l-S a’ eedi 152.



94

o th e r  members o f h e r  husband* s fam ily -w ith  th e  ex cep tio n  o f very  
young c h ild re n  from a  p rev ious m arriag e . The dw elling  must be sound 

in  s t r u c tu r e  and sa fe  f o r  h a b ita tio n *  A w ife  whose husband o f f e r s  

h e r  accommodation which f a l l s  sh o r t o f th e  above requ irem ents may 
re fu se  to  beg in  c o -h a b ita t io n  u n t i l  he p ro v id es  h e r  w ith  a dw elling  

th a t  s a t i s f i e s  th e  S hari*a  requirem ents* Such a r e fu s a l  w i l l  n o t 
be considered  d iso b ed ien ce , so the  husband w i l l  be o b lig a te d  by law 

to  m a in ta in  h is  w ife  d u rin g  th i s  period* E q u a lly  a  w ife , whose 
husband in tro d u ce s  a  co-w ife  in to  h e r  apartm ent w i l l  be e n t i t l e d  to  

leav e  th e  m atrim onial home, and th i s  w i l l  no t be considered  as 
d e s e r t io n , so th e  husband w i l l  be re q u ire d  to  m ain ta in  h e r  u n t i l  he 

p ro v id es  h e r  w ith  se p a ra te  accommodation* (1 )
Equal p a r t i t i o n  o f tim e , a s  m entioned above, in d ic a te s  th e  Husband*s 

re s id en c e  and com panionship, n o t a  r ig h t  to  sexua l re la tio n s *  No 
d if fe re n c e  i s  p e rm itted  in  th i s  re sp e c t w hether wives be v i r g in  o r  noi>- 
v i r g in ,  new o r  o ld , h e a lth y  o r  in  i l l  h e a l th ,  muslim o r  k i t a b i w a s 
a l l  have equal r ig h t  f o r  com panionship. One ex cep tio n  to  th i s  ru le  
i s  when th e  husband ta k es  a  new w ife . I f  the  new w ife i s  a v i r g in ,  
he i s  e n t i t l e d  to  spend seven consecu tive  n ig h ts  w ith  h e r  and i f  she 
i s  a  n o n -v irg in , on ly  th re e .  The husband i s  under no o b l ig a t io n  to  
compensate f o r  th ese  n ig h ts  w ith  h is  o th e r  wives* The b a s is  o f th i s  
allow ance f o r  th e  new w ife  i s  to  f a c i l i t a t e  f a m i l i a r i t y  and to  
p re v e n t h a tre d  a t  th e  o u ts e t  o f  the m arriag e , and no t because o f  a  

p re fe re n ce  f o r  the  new wife* For i f  p re fe re n ce  were the  b a s i s ,  then  
th e  f i r s t  w ife  should be more e n t i t l e d  to  h is  a t te n t io n  as she i s  more 
v u ln e ra b le  a t  th i s  time to  fe e l in g s  o f t e r r o r  and te n s io n . (2 )

A f u r th e r  ex cep tio n  to  th e  requ irem ent o f equal p a r t i t i o n  i s  when 

a husband i s  t r a v e l l in g .  In  such c ircum stances i t  i s  up to  th e  
husband to  choose one among h is  co-wives to  accompany him in  h is  

t ra v e ls *  The m a jo rity  view  recommends th a t  th e  choice should  be 

made by c a s tin g  l o t s .  A ccording to  A l-S h a f i* i, however, l o t t e r y  i s

1 • See Dr* H in c h c li f fe , Is lam ic  Law of M arriage and D ivorce in  In d ia  
and P a k is ta n r op* c i t s  cKapt«r on •
2 .  See Al-Baydni (M*Z) Sharh ul-AhkSm a l-S h a r* iv a  -  £ahb P re s s , Cairo 
1903:221.
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incum bent. The n e c e s s i ty  o f equal p a r t i t i o n  in  law rem ains u n a ffe c ted  
w hether th e  husband be h e a lth y  o r  in  poor h e a l th ,  o r w hether he i s  

capable  o f sexual r e la t io n s  o r  n o t. I f  th e  husband f a i l s  to  e f f e c t  
equal p a r t i t i o n  he must pay com pensation to  the  w ife  who has been 
wronged by g iv in g  h e r  th e  companionship she would norm ally  be e n t i t l e d  

to .  Equal p a r t i t i 6n i s  a r ig h t  of the co -w ife . I t  i s ,  th e re fo re ,  
h e r  p re ro g a tiv e  as to  w hether she demands i t  o r  n o t .  But when she does 

demand i t  from h e r  d e fa u lte d  husband, and th e  m a tte r  i s  taken  b e fo re  the  

c o u r ts ,  th e  c o u rt i s  to  o rd e r  th e  husband to  e f f e c t  equal p a r t i t i o n  in  
f u tu r e .  In  case he v io la te s  a g a in , the  c o u rt i s  to  pun ish  him th i s  

tim e under i t s  power o f ta* z f r  as i t  sees  a p p ro p r ia te , f o r  the  husband 
has committed what i s  p ro h ib i te d  by S h a r i1 a .  The punishm ent cannot be 
im prisonm ent f o r  th e  obvious reaso n  th a t  the  r ig h t  o f the.co-*w ife could ^  

n o t th en  be s u b s ta n t ia te d .
The t r a d i t i o n a l  a s s e r t io n  th a t  consensus -  iim d1 -  m ain ta ined  th a t  

im p a r t i a l i ty  i s  n o t a  co n d itio n  f o r  th e  v a l i d i t y  o f a  polygamous nikdh 
i s  d is p u ta b le .  The proponents o f th i s  view based t h e i r  reaso n in g  on what 
i s  re p o rte d  from th e  ulcm^ o f ju risp ru d e n c e  -  ug ttl-  th a t  th e  p ro h ib i t io n  
o f one th in g  on account o f an o th er does n o t in v a l id a te  th e  p ro h ib i te d  
o b je c t .  The f a c t  i s  th a t  the  ulema o f ju risp ru d e n c e  a re  n o t in  agreement 

on t h i s  p o in t ;  f o r  some o f them have h e ld  th e  o p in io n  th a t  th e  p ro h ib i t io n  
o f one th in g  on account o f  an o th er does in d ic a te  the  i n v a l id i ty  o f the 
fo rm er. An example o f th i s  i s  the  p ro h ib i t io n  o f s a le  a t  th e  tim e of the  
c a l l  f o r  th e  F rid ay  p ra y e r  accord ing  to  which s a le  a t  t h i s  time i s  l e g a l ly  

in v a l id .  So i s  polygamy in  case o f th e  f e a r  o f i n j u s t i c e .  I t  i s  on th is  
account th a t  M alik and Ahmad have h e ld  th a t  im p a r t ia l i ty  i s  a  c o n d itio n  

f o r  th e  v a l i d i t y  o f a polygamous c o n tra c t  w ithou t the  fu lf i lm e n t  of which 
the  c o n tra c t  i s  in v a l id .  (1 )

The t r a d i t io n a l  a s s e r t io n  th a t  th e  e f f e c t in g  o f m a r i ta l  r ig h t s  in  

polygamy i s  la r g e ly  a  m a tte r  f o r  th e  in d iv id u a l conscience o f th e  husband, 
as th e se  r ig h ts  a re  r e la te d  to  the  fu tu re  and a re  o f an in v is ib le  n a tu re , 
i s  a lso  d is p u ta b le . The R uler i s  a u th o riz ed  to  o b s tru c t  th e  ways th a t  
le ad  to  e v i l  so th a t  i t  may be p reven ted  from  o c c u rr in g . This a u th o r i ty  

o f th e  R uler i s  in c o rp o ra te d  under th e  f i a h  term  o f s a d d -a l- z a ra 1 e ’ (ob­
s t r u c t in g  the  m eans). I t  i s  on th i s  b a s is  th a t  th e  i d i o t  and p ro d ig a l 
a re  in t r a d ic te d .  In  a d d itio n  to  t h i s ,  th e  t r a d i t i o n a l  view i s  arguab le

1 . See M.S. A l-Sa’ eed , op . c i t :  152 e t  seq .
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when one co n sid e rs  em ula tion  -  k jfa * a  -  i n  m arriage which i s  v a l id  in  law 

in s p i te  o f  i t s  b e in g  a  m a tte r  f o r  th e  fu tu r e  and o f  an in v is ib le  na tu re*  
As f o r  th e  a s s e r t io n  th a t  i t  i s  u n ju s t i f ia b le  to  e n t r u s t  the a ad i 

w ith  m easuring the  c a p a c ity  o f a  man to  su pport a  second w ife o r  
a ss e s s in g  h is  sense o f j u s t i c e ,  i t  should be noted  th a t  the a b i l i t y  to  
m ain ta in  i s  a  f in a n c ia l  q u e s tio n  and r e l a t i v e ly  easy  to  c a lc u la te *
Even in  monogamous m arriag e , th e  c o u rt i s  under th e  t r a d i t io n a l  law 
competent to  dec id e  upon th e  quantum of m aintenance a f t e r  a cq u ir in g  
knowledge o f th e  economic circum stances o f the  husband* Likew ise 
i t  w i l l  n o t be so d i f f i c u l t  f o r  the c o u rt to  acq u ire  in fo rm atio n  

reg a rd in g  th e  f in a n c ia l  c ircum stances o f an in te n d in g  polygam ist*
As f o r  the  a b i l i t y  o f  an in te n d in g  po lgam ist in  re s p e c t of im p a r t ia l  

tre a tm e n t, i t  i s  ad m itted ly  a more d i f f i c u l t  m a tte r  to  d e c id e . But 
when one looks a t  the  ru le s  o f f i a h . one r e a l iz e s  th a t  such in s ta n c e s  
a re  n o t u n fa m ilia r  to  the  fu n c tio n  o f th e  q a d i* Regarding w itn e sse s  
f o r  example, on many occasions th e  qad i i s  no t to  adm it a  te stim ony  
un less  i t  i s  a s su re d , through exam ination and in q u iry , open as w e ll as 
c o n f id e n t ia l ,  t h a t  th e  w itn e sse s  a re  o f j u s t  c h a ra c te r .  This in d ic a te s  
th a t  th e  qacii i s  a u th o rise d  to  in q u ire  in to  th e  p e rso n a l behav iour 
o f th e  in d iv id u a ls  b e fo re  the  c o u r t.  A fte r  a l l ,  the  p ro v is io n s  
o f f i a h .  in  t h e i r  g re a te r  p a r t ,  a re  the  o p in io n  -  zann -  o f th e  
fuaah a .  And th e  op in ion  o f  a  mu.i ta h id  i s  a  v e r d ic t  -  hukm -  th a t  

n e c e s s i ta te s  com pliance. So are  ju d i c i a l  o rd e r s ,  most o f which are  
the  op in io n s  of judges*

An e th ic a l  argument advanced in  favou r o f  polygamy i s  th a t  some 
people do no t f in d  one w ife  s u f f i c i e n t  and want more, o therw ise  they  
may commit z in a . This argument d e fe a ts  i t s e l f  when i t  m entions 
vaguely  nsome p eo p le11,  f o r  nsome p eo p le11 a re  n o t s a t i s f i e d  even w ith  
fo u r  w ives/ . what i s  the  p o s i t io n  then! I t  i s  th e re fo re  b e t t e r  
to  abandon th i s  le v e l  o f argum ent. I t  would a lso  be in a c c u ra te  to  say 

th a t  polygamy was p e rm itted  f o r  th e  purpose o f sex u a l s a t i s f a c t io n .
Indeed sex u a l s a t i s f a c t io n  i s  n o t the  purpose o f polygamy inasmuch 

as i t  i s  no t th e  purpose of m arriag e , w hether monogamous o r  polygamous*
I t  i s  the  p ro c re a t io n  o f human be ings and t h e i r  p ro te c t io n  r a th e r  th a n  

sexual s a t i s f a c t io n ,  th a t  c o n s t i tu te s  the p rim ary  pu ipose o f m arriage in  
S h a ri* a . This i s  c le a r  from  th e  p o s i t io n  in  S hari*a  th a t  n ikah  i s  V
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p e rm iss ib le  f o r  a person  who may have no sexua l d e s i r e ,  i s  impotent*
in  i l l - h e a l t h  o r  o f  advanced age. A lthough the  p rim ary  aim o f nikgfr ^

i s  n o t s a t i s f i e d  when sexual d e s i r e  i s  la c k in g , th e  S h a r i1 a  n e v e r th e le s s

does n o t fo rb id  such people from nikgfe.  In  a d d d itio n  to  th i s  the 
S h a r i1 a  punishm entfctf z in a  by a  muhsin i s  ston ing*  whereas fo r  a  non- 
muhsin i t  i s  la sh es*  Of the  co n d itio n s  o f be ing  a  m uhsin. one i s  
m arriage . The S hari*a  has no t p rov ided  th a t  the  a d u l te r e r ,  in  o rd e r  
to  be pun ished , should be m arried  to  more th an  one w ife* This 
in d ic a te s  th a t  th e  S h a r i1 a  j u r i s t s  d id  n o t a tte n d  to  the  q u es tio n  

w hether some people f in d  one w ife  s u f f i c i e n t  o r n o t; f o r  o therw ise

m arriag e , as a  q u a l i f ic a t io n  f o r  the  punishm ent o f s to n in g  in  z in a .

would have been flixed a t  fo u r  w ives. E s p e c ia lly  when one n o te s  t h a t  
the  fuaaha  have l a id  down heavy c o n d itio n s  f o r  th e  a p p lic a t io n  of the  
hadd punishm ent f o r  z in a : f o r  th e  maximum number o f polygamous unions would 
be in  l in e  w ith  th i s  po licy*  This a lso  confirm s th a t  th e  norm in  
S hari*a  i s  monogamy and th a t  polygamy i s  an ex cep tio n  to  th e  norm.

The co n tex t in  which the  * v e rse  o f polygamy* appears in  the Qur*an 
i s  a lso  w orth n o t ic in g .  The p reced in g  v e rse s  emphasize k indness and 
c o n s id e ra tio n  to  o rphans, and s t r e s s  th a t  t h e i r  persons and th e i r  
substance  must be honoured and guarded c a r e fu l ly  so th a t  the  lo s s  o f a 
f a th e r  does n o t le av e  them u t t e r l y  u n p ro te c ted . I t  i s  w ith  th i s  back­
ground th a t  th e  *v e rse  o f polygamy* appears* T herefore  one must no t 
lo s e  s ig h t  o f th e  f a c t  th a t  th e  * v e rse  o f polygamy* i s  re v ea led  in  a  
narrow c o n te x t. Moreover th e  meaning o f the  word women -  n isS  -  in  
th e  s a id  v e rse  (* , ,  and marry o f th e  women th a t  seem good to  you • • , )  
i s  orphan women* The word vatdma (orphans) in  th e  p reced in g  v e rse  in c lu d e s  

b o th  men and women* thus th e  word nisA  in  the  succeed ing  v e rse  o f polygamy 
q u a l i f i e s  th e  p reced in g  g en era l term  f o r  oxphans -  vatSma -  « The word 
n is d  th e re fo re  in d ic a te s  orphaned women. That th i s  i s  so i s  a lso  
supported  by th e  e x p l i c i t  m ention o f vat&ma a l - n is S  (orphaned women) 
in  a  subsequent v e rse  o f the  same c h ap te r  ( s u ra ) as r e f e r r in g  to  th e  

v e rse  o f polygamy. (1 )______________________ ________________________

1 * **and when th e y  ask  you o f women, t e l l  them th a t  A llah  has o rdered  you 
o f what i s  re v ea led  in  the  book reg a rd in g  th e  orphaned women to  wh.om you 
do n o t g ive what th ey  are  e n t i t l e d  and y e t  you want to  m arry them.**
(su ra  4:127)* The phrase* rev ea led  in  th e  book reg a rd in g  th e  oiphaned 
women* r e f e r s  to  th e  p reced ing  * v e rse  o f polygamy** See more in  M.S, 
A l-Saf eed o p .c i t :  157; and in  Sheikh Abu Zeid* Al-Zaw&i wa Taldo a l -  
Madani f i l  Qur* a n , ( c iv i l  m arriage and d iv o rce  in  th e  Qur* a n ) , Egypt,
1906:23.



The narrow  c o n tex t in  which th e  !v se rse  o f polygamy* ap p ea rs , and th e  

l im ite d  meaning o f  th e  term s th e re in  a re  y e t o th e r  is s u e s  w hich, n o t 
u n lik e  th e  c o n d itio n  o f im p a r t ia l i ty ,  have n o t rece iv ed  p ro p er 
c o n s id e ra tio n  in  th e  t r a d i t i o n a l  views*

As f o r  d e f in in g  th e  grounds f o r  polygamy, th e  a u th o r i ty  i s  
v e s te d  in  th e  Muslim community and i t s  R uler to  d e f in e  them in  view 

o f  the  c ircum stances o f  th e  tim e; th ey  need n o t be confined  to  th e  
co n tex t in  which the •’ , v e rs e  o f  polygamy1 appeared . For th e  1 v e rse  

o f polygamy1 has taken  in to  c o n s id e ra tio n  th e  c ircum stances in  which 
i t  i s  re v e a le d . In  doing so and w ith  th e  change o f c ircu m stan ces , th e  

R uler w i l l  c o n s id e r  th e  p u b lic  i n t e r e s t ,  A more g en e ra l example of such 

grounds i s  s a id  to  be a  d r a s t i c  outnum bering o f  men by women. To 

leav e  polygamy e n t i r e ly  to  th e  whims and s e n s u a l i ty  o f in d iv id u a ls  
has su p p o rt n e i th e r  in  th e  Qur’ an n o r in  th e  p re v a il in g  c ircum stances 

o f  th e  tim e . The p u b lic  i n t e r e s t  to d ay , in  th e  view  o f th e  p re s e n t 
w r i te r ,  re q u ire s  s t r i c t  l im i ta t io n s  on polygamy.

That monogamy i s  n e a re r  to  th e  j u s t  o rd e r  o f th e  fam ily  i s  c le a r  
i n  th e  Qur1 an which say s , t h a t  Ir, . ,  th i s  i s  b e t to r  than  you do n o t do 
in ju s t i c e  (o r ,  th a t  you may n o t be overburdened w ith  c h ild re n )* 11 I t  
thus appears t h a t  polygamy i s  s u b je c t to  what i s  t ru e  o f a l l  o th e r  

r ig h t s  in  S h a ri* a , th a t  i s  to  say  th a t  i t s  e x e rc is e  must n o t give r i s e  
to  p re ju d ic e  -  d a ra r  That polygamy i s  fundam en ta lly  p r e ju d ic ia l  
to  th e  w e ll-b e in g  o f  the  fam ily  i s  a lso  c le a r .  T herefo re  i t  should  n o t 
be p e rm itte d  u n le ss  th e  aim i s  to  p rev en t a  s tro n g e r  p re ju d ic e  from 
o c c u rr in g , (see more under co n c lu sio n  to  t h i s  ch ap te r)*
The Niz&mnfimas on Polygamy

The f i r s t  and th e  on ly  in s ta n c e  o f  reform  in  th e  laws o f polygamy 
in  modern tim es in  A fghanistan  was e f fe c te d  th rough  the Niz&mnSmas o f th e  
1920*3,  The in tro d u c tio n  o f s t r i c t  l im i ta t io n s  on polygamy re ­
p re se n ts  one o f th e  most o u ts ta n d in g  fe a tu re s  o f th e  NizdmnSraas, These 
reform s were:

**The o rd e r  o f the  Almighty i s  en jo ined  in  th e  Qur* an (verse  
c i te d )  acco rd in g  to  which i t  i s  p e rm iss ib le  to  tak e  up to  fo u r  wives in  

q ik ab * But i f  you f e a r  t h a t  you cannot re n d e r j u s t i c e  and e q u a li ty  

among them th en  m arry on ly  one. T herefo re  any Muslim who v io la te s  the  

Almighty’ s o rd e r  causes h im se lf damage in  t h i s  w orld and h e r e a f t e r .
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A ccordingly , I  command th a t  whan tw enty  days have passed  a f t e r  the 
prom ulgation  o f t h i s  Nizamndma, any person  who has one w ife , two wives 

o r  th re e  w ives and w ishes to  e n te r  a  f u r th e r  c o n tra c t  o f nikfifci i s  

to  p re s e n t u p r ig h t and p ious w itn e sse s  b e fo re  th e  Peace Court to  
t e s t i f y  h is  sense o f j u s t i c e  and eq u a lity *  Only a f t e r  o b ta in in g  th e  
p e rm issio n  o f th e  c o u rt in  accordance w ith  th e  fo llo w in g  ru le  can 
th e  nikdft be c o n tra c te d ."  (1 ) This ru le  s t a t e s :  "Any person  who, in  

v io la t id n  to  ru le  one, en te red  in to  a  second, th i r d  o r  fo u r th  m arriage
w ith o u t th e  p e rm ission  o f th e  Peace C ourt s h a l l  be l i a b l e  to  two y ears
im prisonm ent o r  a  f in e  o f two thousand r u p ia s .  Whenever, du rin g  the
course  o f m a r i ta l  l i f e  o f th e  polygamous m arriag e , th e re  appears any­
th in g  u n ju s t  and in  c o n f l ic t  w ith  th e  te stim o n y  o f  th e  w itn e sse s  o f 
j u s t i c e ,  th e  l a t t e r  s h a l l  be l i a b l e  to  a  fin®  o f one thousand ru p ia s  

o r  to  one year*s im prisonm ent*" (2 )
As f o r  th o se  invo lved  in  c o n tra c tin g  the  flj-kfifrjRule (3 ) s t a t e s  th a t :  

"Anyone who c o n tra c ts  a  polygamous m arriage in  v io la t io n  o f Rule (1) 
and w ithou t th e  perm ission  o f tho  Peace C ourt s h a l l  be l i a b le  to  

punishm ents a s  decreed  in  Rule 2 ."  (3)# •
As f o r  m arriages a lre a d y  c o n tra c te d  b e fe re  th e  Nizdmndma, w hether 

monogamous o r polygamous, Rule (4 ) ,  en su res t h a t :  "Any person  who, 
p rev ious to  th e  Nizdmndma o f M arriage, had more th an  one w ife and in  
t r e a t in g  and p ro v id in g  m aintenance f o r  h is  w ife  o r wives consequen tly  
a c ts  a g a in s t  th e  Shari* a .  Then in  th e  even t th a t ’ th e  wife* s com plaint 

reach es  th e  S hari*a  C ourt, in q u iry  w i l l  be made in to  the  m a tte r  in  

accordance to  th e  S h a ri* a ."  (A)
In  view  o f  th e  f a c t  th a t  polygamy i s  more o f te n  p ra c t is e d  by 

th e  w e a l th ie r ,  th e  NizAmndma q u ite  r e a l i s t i c a l l y  ta k es  a  f u r th e r  s te p :
"Among th e  o ffen d e rs  l i a b l e  to  im prisonm ent o r  f in e s ,  those  who have 
f in a n c ia l  means and commit th e  p ro h ih ite d  o ffen c e ; because o f t h e i r  
a b i l i t y  to  pay th e  f i n e ,  s h a l l  be sen tenced  to  im prisonm ent and n o t fined*  
Those unable to  pay the  f in e s  s h a l l  o f  course  be committed to  im prisonm ent*" 

(5 ) .

1 ,. Buie (1 ) , Hizamnama o f M arriage 1921.
2 .  Buie (2 ) ,  i b id .
3 . Buie (3 ) , i b i d .
U. Buie (A)', i b id .
5 . Buie (5 ) , i b i d .
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In  a d d itio n  to  th e  above r u l in g s ,  the  Government had imposed
. • ^

p ro g re ss iv e  ta x  on th e  c o n tra c tin g  o f  th e  second, th i r d  and fo u r th  

m arriages re s p e c t iv e ly .
R efe rrin g  to  th e  s o c ia l  b a s is  o f i t s  re fo rm , th e  NizSmnfima o f 1921 

in  i t s  pream ble m entiones th e  e v i l  e f f e c t s  o f  c h ild  m arriage and 
polygamous m arriag e : 11 Claims a re  f r e q u e n tly  i n i t i a t e d  in  SliariL’ a 
Courts t h a t  emanate from the  husband1 s c r u e l ty  and encroachm ent 

o f the  wife* s r ig h ts*  In  o rd e r  to  suppress c r u e l ty  and c o n f l ic t  and 
to  a t t a i n  e q u a l i ty  f o r  women which i s  in  accordance to  th e  ho ly  S h a r lr a ,  

we command th e se  r u l e s .n
As a lre a d y  mentioned th e  Nizdmndma reform s were s h o r t - l iv e d .  They 

soon became th e  s u b je c t o f t r a d i t i o n a l i s t  c o n tro v e rsy  which p re sen te d  

i t s e l f  in  th e  fo llo w in g  Grand Assembly (Loya j i r g a )  o f 1924* But 
b e fo re  g iv in g  an account o f the 1924 amendments, a  b r i e f  re fe re n c e  
w i l l  be made to  th e  manner o f  enactm ent o f th e  Nizamnamas in c lu d in g  
th a t  o f  th e  1923 c o n s t i tu t io n ,  and the  consequent r e a c t io n  o f th e  

re l ig io u s  le a d e rs  to  th e se  re fo rm s.

G.M. Ghubar, a l iv in g  a u th o r and a p a r t i c ip a n t  o f  th e  1920*s 

re fo rm is t movement w rote th e  fo llo w in g : MUnder th e  1923 C o n s ti tu tio n ,
which was passed  by the  Grand Assembly (872 members) o f  J a la la b a d  
and l a t e r  o f Paghman in  1924, the  l e g i s l a t i v e  a f f a i r s  o f  th e  S ta te  were 
e n tru s te d  to  th e  S ta te  C ouncil. The S ta te  C ouncil p repared  the  le g a l  
p ro je c ts  which were then  subm itted  through th e  C abinet to  th e  King.
The fu n c tio n  o f the  S ta te  C ouncil and of th e  p ro v in c ia l  co u n c ils  were 
s e t  o u t in  a r t i c l e s  39-49 o f th e  C o n s ti tu t io n . The ju d ic ia r y  had v a s t  
powers and a  k ind  o f p e rs o n a lly -o r ie n ta te d  independence i t  had in h e r i te d  
from th e  p a s t .  The C o n s ti tu t io n , w hile  re sp e c tin g  th e  independent 

s ta tu s  o f th e  c o u r ts ,  n e v e r th e le s s  r e s t r i c t e d  th e  t r a d i t i o n a l  powers o f 

the  ju d g e s . P rev io u s ly  th e  judges considered  them selves a l l  pow erful 
and e s p e c ia l ly  so in  c rim in a l a f f a i r s .  The weapon o f t a f.z l r  in  t h e i r  

hands worked as  a  sharp  and f l e x ib le  to o l ,  f o r  p e n a l t ie s  were no t s p e c if ie d  
p rev ious to  th e  p e rp e tra t io n  o f th e  o ffen c e , and were in s te a d  l e f t  to  the 
d is c r e t io n  o f the  ju d g e s , The judge could pun ish  the  o ffen d e rs  as he 
p le a se d , ta k in g  in to  c o n s id e ra tio n  th e  ap p aren t f a c t s  and the  s o c ia l  
s ta tu s  o f the  accused to  any th ing  from e a r -p u l l in g  to  d e a th . King 

Amanullah in  c o lla b o ra t io n  w ith  a  number of m odern ist j u r i s t s  (fuqaha) ,
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the  le a d in g  f ig u r e  among whom. was Maulawi A. Wdse* Qandahari (p re s id e n t 
o f the  S ta te  C ouncil) compiled two volumes c a l le d  Tamassuk -  aJ^ -  Qudd&t 
(guide f o r  ju d g es) to  be ap p lied  in  th e  c o u r ts .  These documents r e s t r i c t e d  
th e  v a s t  powers o f the judges and la r g e ly  rep laced  t d z i r  w ith  t a a d i r  

(m easuring) in  th e  form o f  a  code sp e c ify in g * p e n a ltie s  f o r  
o ffe n c e s . This was a  fundam ental ju r i s p r u d e n t ia l  reform  in  A fg han istan ; 

bu t owing to  th e  l im i ta t io n s  th a t  th e  C o n s ti tu tio n  and Tamassuk -  a l  -  
Qudflat imposed on ju d ic i a l  pow ers, i t  was re c e iv e d  w ith  a la c k  o f 
enthusiasm  by th e  judges* The judges as a c la s s  became a l ie n  to  th e  

re fo rm is t movement o f th e  governm ent.** (1)
Ghubar f u r th e r  no ted : **The C o n s ti tu tio n  of 1923, in  i t s  c lau se s  on c i v i l

r ig h t s  ( a r t i c l e s  8 -2 2 ) , emphasized th e  i n d i v i d u a l s  e q u a l i ty  b e fo re  th e
law re g a rd le ss  o f ra c e , r e l ig io n  and language. For the  o rgan ized

running  o f th e  s ta t e  a f f a i r s ,  a  number o f Nizamnamas were passed  by the
*

Government and th e  Grand Assembly . Some o f th e se  Niz&mndmas, such as 
th e  Nizamnama o f B asic O rganizations and the  Nizamnama o f C rim inal A f f a i r s ,  
were more ex ten s iv e  and s ig n i f ic a n t  in  t h e i r  e f f e c t  on the  c o n so lid a tio n  

o f  c rim in a l law and th e  o rg a n iz a tio n  of- th e  courts#  The im portance o f 
th e  new reform s was, among o th e r  th in g s , in  t h e i r  e lim in a tio n  o f th e  

v a rio u s  forms o f d iscrem inations.** (2)

1 . G.M. Ghubar, A fghan istan  Jpar* "Maseex.-e T a r ik h / , o p . c i t . ,  page 794#
2 . Note **#.#for example, th e  r e l ig io u s  r i t u a l s  o f  the  Xmamivva s e c t  were 
then  p ra c t is e d  w ith  g re a te r  freedom  in  t h e i r  own masques. The Haz&ra 
s lav e s  (the  leg acy  o f Amir A. Rahman* s p e rio d ) were re le a se d  from  s la v e ry , 
among whom in  Kabul alone over seven hundred s la v e s  and concubines were 
f r e e d  from t h e i r  m aste rs1 households. The p ro v in c ia l  co u n c ils  of 
Qandahar, Ghazni and J a la la b a d , and th e  E ducation  Academy o f Kabul 
in c lu d ed  one e le c te d  Hindu member, th e  Hindus thus p a rto o k  in  th e  
a d m in is tra tio n . The o ld  r e s t r i c t i o n s  o f yellow  tu rb an s  as the  Hindus* 
d is t in g u is h in g  emblem, and t h e i r  o u ts ta n d in g  tax es  o f .1 azva were a l l  
ab o lish ed  by th e  Ordinance of May 1920 by King Amanullah# The Hindu 
c h ild re n  were adm itted  to  c i v i l  and m i l i t a r y  schools and to  th e  Amy.
Among the  d is c r im in a tio n s  ab o lish ed  were a lso  the  t r i b a l  su b s id ie s  pa id
to  th e  ru l in g  Mohammad Zai t r i b e  and o th e r  t r i b a l  c h ie f s .  P r iv i le g e s  
o f th e  r e l ig io u s  le a d e rs  were a lso  abolished.** (G.M#Chubar, op# c i t#  
page 794#) •
#

A l i s t  o f th e  v a rio u s  Nizamnamas, numbering s ix ty  fo u r  appear in  L.B. 
P o u llad a , Reform and R ebellion  in  A fghan istan . 1919-1929* C orne ll 
U n iv e r s i ty 'P re s s , 1973:99.
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The Grand Assembly o f 192L on th e  M arriage Nizamnamas
King Amanullah, p re s id in g  ov er th e  Grand Assembly, s a id  i n t e r  

a l i a ,  in  h is  opening speech? "s in ce  th e  methods o f p o p u la r re p re s e n ta t io n  
have n o t y e t been f irm ly  developed in  A fghan istan , I  have summoned t h i s  

assem bly to  c o n su lt th e  ulema and n o ta b le s  o f a l l  th e  p rov inces on 
m a tte rs  concerned w ith  th e  p ro g ress  o f th e  co u n try . I  do no t w ish to  
oppose the  ho ly  S h a r i1 a , however I  propose th a t  w hatever a u th o r i ty  th a t  
th e  S h a r i1 a  v e s ts  in  a  R u le r,i t  i s  I  who should possess i t ,  and .no t-the  Ulema. 
For example, on ly  y e ste rd a y ,sp ea k in g  in  th e  p u b lic  mosque o f  

Paghman, a m ulla  who i s  p robab ly  p re s e n t  s a id  th a t  Shari* a i s  d e liv e re d  

to  th e  uleuna and belongs com pletely  to  the  ulama. Nay, S hari*a  belongs 
to  the  Almighty* Of course ulema a re  e n tru s te d  to  e x p la in  th e  S h ari*a  
and to  throw l i g h t  thereon.** (1)

Concerning polygamy, King Amanullah went on to  say : **Just as the  
Almighty has p e rm itte d  polygamy# Ife has a lso  emphasized ju s t i c e  and 

e q u a l i ty  among th e  w ives. But a la s ,  nowadays many o f us w hile  t o t a l l y  
acc e p tin g  the  f i r s t  p a r t  o f th e  v e rse  (verse  o f polygamy c i t e d ) ,  

e n t i r e ly  ig n o re  th e  l a s t  p a r t .  My aim in  the  enactm ent o f th e  M arriage 

Nizdmnfima i s  p r e c is e ly  t h i s :  to  draw a t te n t io n  to  the  o rd e rs  o f A llah*
As f o r  the  Nizdmndma* s requ irem ent o f two w itn e sse s , i t  i s  designed  
to  p rev en t i n ju s t i c e  to  the  wives* For in  th e  p a s t  the f i r s t  w ife 
w hile  be ing  faced  w ith  ha rd sh ip  had no le g a l  r ig h t s  en ab lin g  h e r  to  
p u t forw ard a  com plain t*11 (2)

A re l ig io u s  le a d e r  w hile o b je c t in g  to  th e  above argued: **The 
Qur* an has add ressed  th e  husband and i t  i s  up to  him as to  w hether he 
choses monogamy o r  polygamy* In  case o f i n ju s t i c e ,  o f co u rse , no 

more than  one w ife  i s  p e rm itte d . But in  polygamous m arriag e , n e i th e r  th e  

Qur* an no r th e  sunnah no r th e  f i a h  te x ts  p rov ide  f o r  w itn e sse s  as  such*
When a  husband invades h is  wife* s r i g h t s ,  the  l a t t e r  i s  e n t i t l e d  to  

complain to  th e  c o u rts  in  person  o r through an agent* I  emphasize again  

t h a t  th e  Qur* an has addressed  the  husband and n o t th e  Ruler* T h e re fo re , 

th e  King has no r ig h t  to  in te r fe re *  B esides, th e  c o n d itio n  o f  p ro v id in g  
w itn esses  does n o t seem to  be the  answ er, f o r  i t  i s  p o ss ib le  th a t  a  man 

who produces w itn e sse s  to  t e s t i f y  to  h is  j u s t i c e  a t  th e  tim e o f n ikSh. 
can l a t e r  become unjust.** (3)

1* Rovd&de Loya J .irg a , 1303 AH (Account o f th e  Grand Assembly, 1924.) 
op. c i t .  page 50*
2* Ib id .  p , 168.
3* Maulawi F az l R abi, ib id .  p . 170.
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Expanding on th e  su b je c t o f j u s t i c e  in  polygamy; King Amanullah 

argued: nI t  i s  on ly  n a tu ra l  to  say th a t  those  who e n te r  polygamous 
m arriage nev er do re sp e c t j u s t i c e  and e q u a l i ty ,  as th ey  have v io la te d  
i t  from th e  v e ry  beginning* B esid es, th e  c h ild re n  o f one w ife , who 

a re  b ro th e rs  and s i s t e r s  to  the  c h ild re n  o f th e  o th e r ,  lo o k  upon each 

o th e r  w ith  je a lo u sy  and b i t te rn e s s #  The same s i tu a t io n  p re v a i ls  among 
th e  wives them selves, This., g ra d u a lly  develops in to  disharmony and 
c o n f l i c t ,  q u ite  a g a in s t  th e  a f f e c t io n  and s o l id a r i t y  as recommended 

by th e  Shari* a ,  w (1)
I t  i s  in te r e s t in g  to  no te  th a t  King Amanullah h im se lf was brought 

up in  a  polygamous fam ily# His f a th e r ,  Amir H ab ibu llah  (a s sa ss in a te d  

1919) had s e v e ra l  w ives; b u t a t  th e  tim e o f ascend ing  the  th rone  kept 
on ly  fo u r .

Another r e l ig io u s  le a d e r  urged th a t :  ’’The ta x  imposed by th e  
Government e a r l i e r  th i s  y e a r on th e  second, th i r d  and fo u r th  m arriage 

be abolished# ** (2)
King Amanullah con tinued : ”We must take  ou r r e s p o n s ib i l i ty  f o r  th e  

women se r io u s ly #  My concern , as  a monarch e s p e c ia l ly ,  ex tends as much 
to  th e  w e ll-b e in g  of my fem ale s u b je c ts  as to  th a t  o f th e  males#
This r e s p o n s ib i l i ty  a lso  l i e s  h e a v ily  upon th e  uloma# My conscience 
does n o t a llow  me to  l e t  th e  s e l f i s h  and b e s t i a l  w ishes o f a  few men 
tak e  precedence over th e  r ig h ts  o f  my h e lp le s s  and oppressed  fem ale 

su b je c ts # ” (3)
An a l te r n a t iv e  p ro p o s itio n  was made by an o th e r r e l ig io u s  le a d e r  who 

s ta te d :  ”I t  appears from th e  meaning o f th e  Qur’ a n ic  v e rse  (A:3) t h a t  
j u s t i c e  can never be m ain tained  in  polygamy# However, as a lre a d y  

m entioned, th e  Qur’ an , p robab ly  owing to  th e  p a r t i c u l a r  c ircum stances 
in  e a r ly  tim es , p e rm itted  polygamy# Whenever j u s t i c e  i s  not m ain ta in ed , 

th e re  i s  the  f e a r  o f c o n f lic t#  This f e a r  o f be ing  unable to  be im p a r t ia l  
e x i s t s  p r io r  to  e n te r in g  the  polygamous m arriage# In  an an o th er v e rse  

(3:36 c i te d )  th e  Qur’ an p ro v id es  f o r  a r b i t r a t io n  in  the  even t of the

1 . King Amanullah, ib id #  p# 169#
2# H azrat Sdhib o f  S horbazar, ib id #
3 . King Amanullah, ib id #  p . 172.
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f e a r  o f m atrim onial c o n f l ic t  o ccu rin g . Hence a p o s s ib le  procedure 
would be to  ensure  th a t  b e fo re  c o n tra c tin g  a polygamous m arriage , 
a r b i t r a to r s  should be appoin ted  from each s id e  to  a ttem p t reconr- 
c i l i a t i o n .  Whenever th e  a r b i t r a to r s  succeed in  e f f e c t in g  
r e c o n c i l i a t io n ,  th ey  should be consequen tly  re q u ire d  to  assu re  

th e  c o n tin u a tio n  o f harmonious r e la t io n s  w ith in  the  m arriage by c lo se  
s u p e rv is io n ." (1)

Yet an o th e r r e l ig io u s  le a d e r  emphasized th a t  the  NizSmndma 

m easures on polygamy were in  consonance w ith  th e  s p i r i t  o f S h a i^ 'a , 

and in  keeping w ith  th e  P ro p h e t's  say in g s . (2)

One o f th e  m ullahs, however, proposed th a t  the  p ro v is io n  o f  

w itn e sse s  be dropped and rep laced  by an assu ran ce  th a t  oppressed wives 

should be g ra n te d , a t  every  p o s s ib le  o p p o rtu n ity , th e  r i g h t  to  be 
heard  by the  c o u rt and o th e r  a u th o r i t i e s .  The o p p resso r-sh o u ld  th en  
be made l i a b l e  to  punishm ent. This p ro p o s it io n , however, a t t r a c te d  

clamorous su p p o rt o f the  Assembly who th en  urged fo r  th e  King1 s 
ap p ro v a l. The Assembly a lso -p u t forw ard a  p ro p o sa l t h a t  

husbands who in te r f e r e  and p rev en t t h e i r  w ives' com plaint from 
reach in g  th e  c o u rt should be pun ished; and in  cases where th i s  
behav iou r i s  subseq u en tly  re p e a te d , th e  punishment should be more 
se v e re . (3)

King Amanullah responded by p o in tin g  ou t t h a t  "the  d if fe re n c e  
between us i s  th a t  my measures were p re v e n ta tiv e  and th a t  your p ro p o s it io n  
i s  r e t r ib u t iv e .  I  a ttem pted  to  ensu re  th a t  t h e f t  should be p rev en ted , 
and you urged th a t  never mind th a t  t h e f t  has taken  p la c e , s u f f i c i e n t  
p re c au tio n s  should enable us to  f in d  the  t h i e f  and the  p ro p e r ty ."

1,. Maulawi Mohammad H ussein , ib id ,  p .1 7 3 .
2 . Maulawi Mohammad B ash ir , ib id ,,  p . 175, see quote from the  P ro p h e t 's  
f i n a l  speech (Ha.1.1 a t  -  a l  -  Wida*) .
3 . ib id ,  p . 174-1 SO; A f u r th e r  p ro p o sa l made by a  d e le g a te  was th a t  
"Women who go to  c o u rt and subm it unfounded co m p la in ts , should a lso  
be made s u b je c t to  punishm ent." This was r e je c te d  by th e  Assembly 
whose view i s  recorded  as say ing : "Women would no t dare  go th a t  f a r . "

!

I
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ICing Amrmullr. e v e n tu a lly  agreed to  th e  above p ro p o s it io n , 

and the  amendments were consequen tly  in c o rp o ra te d  in to  the  1924 
Niz£mn£ma o f  M arriage w ith  an appeal made by th e  monarch to  the  

r e l ig io u s  conscience o f the  people as fo llo w s: t!The o rd e r  o f the

Almighty i s  en jo in ed  in  th e  Q ur'an  (4; v e rse  3 ) .  "ny Muslim who 
v io la te s  th e  A lm ighty 's  o rd e r  causes h im se lf damage in  t h i s  w orld and 
h e r e a f t e r ,  Oh my t r u t h f u l  s u b je c ts !  Observe A lla h 's  order* I f  

you can re n d e r j u s t i c e  and e q u a l i ty  th en  you may take  in to  nikafr 

up to  fo u r  w ives. But i f  you canno t, then  one w i l l  s u f f ic e .  For 
having  more wives in  d is re g a rd  o f j u s t i c e  i s  a  g re a t  s i n , ” (1)

In ’ t h i s  Nizamnama (1924) the  fo llo w in g  p ro v is io n  appeared in  

reg a rd  to  th e  v io la to r s  o f j u s t i c e :  the  v io la to r s  o f ju s t i c e
in  polygamous m arriage s h a l l ,  upon th e  c o u rts  re c e iv in g  th e  r e p o r t  

s u b s ta n tia te d  by p ro o f , be l i a b l e  to  t 2te ia»punishm ent, 'Moreover, 
any husband o r  g u ard ian , f o r c ib ly  p re v e n tin g  women from  com plaining 
o r  p e t i t io n in g  to  th e  c o u rt o f th e  in ju s t i c e  i n f l i c t e d  on them, s h a l l  
be l i a b l e  to  ta^air pun ishm ent,” (2)

The Grand Assembly o f 1924*in a n in e te en  item  re s o lu t io n ,a ls o  
o v e rru led  some reform  m easures p re v io u s ly  p assed . For example, 
i t  r e s to re d  th e  t r a d i t i o n a l  j u d i c i a l  powers of t d z i r  (3 ) ,  and enhanced 
th e  mullahs* s ta tu s  g e n e ra lly , (A)

These r e s o lu t io n s ,  as w e ll a s  th o se  on polygamy, were suggested  

m ainly by th e  r e l ig io u s  le a d e rs ,  however, a  d e f in i te  b ia s  
towards t r i b a l  a t t i t u d e s  was predom inant in  th e  Assembly,

1 , A rt,. 1 , Nizamnama of M arriage, 1924*
2 , A rt, 2 , ib id ,
3 , However, one im p o rtan t r e s t r i c t i o n  on ta £ i£  and th e  power o f 
judges in  c rim in a l a f f a i r s  was t h a t  p enal sen ten ces  were to  be passed  
n o t by the  in d iv id u a l  ju d g e , b u t by the  p ro v in c ia l  co u n c il (M a.ilis-e 
jjashw ara), o f  which th e  judge was a  member (Roydade Loya J irg a ^
op, c i t , ,  p . 311),
4* Among th e  re s o lu t io n s  w ere?”M ullas a re  to  be in c lu d ed  among
th e  members o f th e  c i v i l  s e r v a n t 's  c o u r ts ;  m uhtasib should c a r ry
th e  d u tie s  o f Ih te sd b : a f f a i r s  o f th e  s e rv a n ts  o f  th e  masque a re  to  
be re g u la r iz e d ; in s t r u c t io n  o f theo logy  in  schoo ls i s  to  precede th a t  
o f  fo re ig n  languages; women a re  to  s tu d y  a t  home e t c , ”
( G,M. Ghubar, op . c i t . ,  p . 797J
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This i s  c le a r ly  seen in  th e  r e s o lu t io n  passed  reg a rd in g  m i l i t a r y  

se rv ices  MI f  th e  in d iv id u a l does no t w ish to  do h is  m i l i t a r y  s e rv ic e , 
he can a l t e r n a t iv e ly  avoid th i s  o b lig a t io n  by paying  a  sum of money to  

th e  Gbvernment# ** The Assembly s im i la r ly  san c tio n ed  th a t :  nIn  the S iari*  a 

c o u rt l i t i g a t i o n ,  p o sse ss io n  o f th e  id e n t i ty  card  i s  no lo n g e r necessary.** (1) 
In  t h i s  way, th e  t r i b e s  could  rem ain f a i r l y  independent o f ’the  

c e n tr a l  government#
The Governm ent,faced w ith  c r i s i s ,  d id  no t r e s i s t  t r a d i t i o n a l i s t  

demands* But l a t e r  on th e  reform  m easures were re - in tro d u c e d , Once 

a measure o f  s t a b i l i t y  had a p p a re n tly  been e s ta b l is h e d , Amanullah s e t  • 
o u t on an o f f i c i a l  to u r  o f Europe and the  Middle East# In  Amanullah* s 

w ords, t h i s  ex ten s iv e  to u r  -  about seven months -  was no t a  voyage o f 
p le a su re  b u t one of s tu d y  and s o c ia l  e x p lo ra tio n : a t r i p  th a t  would 
allow  him to  H ake  back to  ray coun try  th e  b e s t  th in g s  th a t  I  d isc o v e r  
in  European c iv il is a t io n # * 1 On h is  r e tu r n  to  K abul, Amanullah every ­
where haranguedthe Afghan masses about p ro g ress  and a tta c k e d  the 

r e a c t io n a r ie s  and t r a d i t i o n a l i s t s  who wanted to  keep ‘th e  ■.Afghans shrouded in  
ignorance# Once in  Kabul he addressed  an em otional appeal to  th e  
n a tio n  which read  in  p a r t  **the s u re s t  way to  p ro g ress  i s  to  make 
ev ery  e f f o r t  to  have o u r sons and dau g h ters  educated  accord ing  to  

m o d e r n  standards#  I  am compelled to  say th a t  th e  g re a t s e c r e t  o f 

p ro g ress  f o r  o u r co un try  l i e s  in  d is c a rd in g  o ld  and outworn id e as  

and customs#** (2)

In  th e  simmer o f  1923, th e  1 S o c ie ty  f o r  th e  P ro te c t io n  o f  “Women1 
was formed and adm in is te red  by tw elve re p re s e n ta t iv e s  of Kabul women#

In  August 1928 Amanullah convened a  Grand Assembly-Loya J i r g a -  summoning 

some one thousand n o ta b le s  to  h e a r a  r e p o r t  of h is  to u r  and to  approve 

h is  second reform  programme* He suggested  th a t  s u b s ta n t ia l  changes 

be made in  th e  1923 C o n s ti tu tio n , amendments th a t  were to  make th e  
Government gen u in ely  re p re se n ta tiv e *  The Grand Assembly approved 
many o f Amanullah* s p ro p o sa ls . New r e s t r i c t i o n s  were imposed on th e  
powers o f judges and Governors; b e in g  a m ulla became c o n d itio n a l upon 
th e  p o sse ss io n  o f an o f f i c i a l  c e r t i f i c a t e ;  freedom o f th e  p ress  was

1 • Rovdade Loya J i r g a # ib id*
2* see G rego rian , op, c i t .  256#
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endorsed; u n v e ilin g  f o r  women was p e rm itte d ; to  e lim in a te  d is c r im in a tio n , 

honorary  t i t l e s  were ab o lish ed ; and th e  i n i t i a t i o n  of an e le c te d  House 

o f  R ep resen ta tiv es  -  Shur&f o M il l i -o f  one hundred and f i f t y  members were 
san c tio n ed  to  re p la ce  th e  S ta te  Council* Some m i l i t a r y  and ta x  reform s 

were a lso  approved* The Grand Assembly accep ted  Amanullah’ s reform  
p ro p o sa ls , even though some o f them meant a c u rta ilm e n t o f  th e  

a u th o r i ty  o f  th e  r e l ig io u s  and t r i b a l  le a d e r s .  With th e  co n c lusion  

o f  th e  Grand Assembly, th e  monarch convened in  Kabul -  a t  S to u r Lawns -  

a  la rg e  m eeting o f  th e  c i v i l  and m i l i t a r y  o f f i c i a l s  and n o ta b le s  where 
he p e rs o n a lly  exp la ined  th e  Government’ s fu tu r e  programme* At t h i s  
occasio n  he announced th e  p ro h ib i t io n  o f  polygamy f o r  Gbvemment 
employees* Female ed u ca tio n  and the  e stab lish m en t o f schoo ls fo r  

g i r l s  in  a l l  th e  p ro v in ces  was announced to  be th e  film o f th e  Govern­

ment* A number o f Afghan g i r l s  appeared f o r  t h e i r  fa re w e ll ceremony 
on t h e i r  way f o r  s tu d y  abroad -  the  f i r s t  group of un v e iled  fem ale 
s tu d e n ts  to  go abraod. R elig io u s  o rd e rs  ( p i r i  and m u rsh id i) were 

to  be no lo n g e r  observed in  th e  army* (1)
F a c to rs  R e la tin g  to  th e  P ra c tic e  of Polygamy.

As p o in ted  o u t b e fo re , no d a ta  e x i s t s  to  show the freq u en cy  o f 
th e  in c id en ce  o f polygamy f o r  A fghanistan  as a  whole* The p re v a i l in g  
im pression  o f v a rio u s  w r i te r s ,  however, in d ic a te s  th a t  because o f the  

h igh  c o s ts  In c u rre d  in ;  m arriages in  A fg h an is tan , and the  c o s t o f main­
ta in in g  s e v e ra l w ives and c h ild re n , most people  cannot a f fo rd  to  m a in ta in  

polygamous households* (2)
A f u r th e r  f a c to r  known to  have k ep t the  in c id en ce  o f polygamy 

a t  a  low le v e l  i s  e d u c a tio n ,, e s p e c ia l ly  fem ale ed u ca tio n . The spread  
o f  modern ed u ca tio n  has made women le s s  w il l in g  to  accep t polygamous 

m arriages and husbands le ss : in c l in e d  to  c o n s id e r such an arrangem ent 
d e s ira b le *  (3 ) .

1* see G.M. Ghubar, op. c i t :  798*
2 . " T rib a l p r a c t ic e s  a re  changing today  as tribesm en  f in d  i t  i s  becoming 
too  expensive to  su p p o rt se v e ra l w ives and t h e i r  many c h ild re n . Tribesmen 
a re  tu rn in g  to  monogamy acco rd ing  to  numerous in fo rm a n ts .11 M.B. W atkins, 
A fghanistan . Land and T r a n s i t io n . London, 1963 5 176.
3* "Monogamous m arriage i s  p re fe r re d  by th e  educated  u p p e r -c la s s ."
D. W ilber, A fghan istan , op . c it*  92, see  a lso  M .A li, A fg h an is tan , 
op. c i t :  34: "Monogamy i s  th e  g en era l r u l e ,  e s p e c ia l ly  in  th e  en­
lig h te n e d  c i r c l e s . "
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The p ro p o rtio n  o f m ale/fem ale p o p u la tio n  i s  presum ably a  f u r th e r  

r e s t r i c t i v e  f a c to r  on polygamy# The o f f i c i a l  e s tim a ted  s t a t i s t i c s  show 
th a t  fem ales c o n s t i tu te  o f  the  whole p o p u la tio n  in  which case no 

su rp lu s  o f  fem ales i s  a v a ila b le  to  be r e d i s t r ib u te d  among th e  m ales, 

who outnumber th e  fem ales by fo u r  p e r  cen t (1 ) .
A f u r th e r  c o n s id e ra tio n  th a t  has rendered  polygamy r e l a t i v e ly  

u n d e s irab le  i s  the  d isharm on ising  e f f e c t  o f  polygamy on th e  fa m ily . (2) 

I t  i s  common knowledge th a t  polygamy e n ta i l s  fa v o u ritism  on the  p a r t  
o f  th e  busband. The younger and newer w ife  o f te n  re c e iv e s  more 

fav o u rs  and a t te n t io n  from th e  husband# W hatever the p h y s ic a l a rran g e­
ment re g a rd in g  re s id en ce  may b e , son© problem s o f  a u th o r i ty  a re  l i k e l y  
to  a r i s e  between th e  co-w ives. The co-w ives may have d i f f e r e n t  
backgrounds ( s o c ia l ,  economic e t c . , )  and c laim  d i f f e r e n t i a l  s ta tu s  
a cc o rd in g ly . V a ria tio n  in  f e r t i l i t y  and b i r t h s  among th e  co-w ives can 

o f te n  be th e  case in  polygamous households. The p a t r ia r c h a l  p a t te r n  
o f  the  fa m ily  a lso  fav o u rs  male c h ild re n  to  th e  fem ale . A mother o f a 
male c h i ld /c h i ld re n  i s  l i k e l y  to  have g r e a te r  s ta tu s  in  th e  fa m ily .
Each m other w i l l  a ttem p t to  o b ta in  fav o u rs  f o r  h e r  c h ild re n  and to  
in flu en c e  th e  husband to  comply. M oreover, th e  e f f e c t  o f c h ild re n , 
t h e i r  sex  and number, w ith  reg a rd  to  the  ru le s  o f in h e r i ta n c e ,  ten d s  
to  give r i s e  to  je a lo u sy  among th e  co-w ives. The husband must d e le g a te  

some r e s p o n s ib i l i ty  to  one o f h is  w ives r a th e r  th an  to  a l l .  V a r ia tio n  
in  th i s  re s p e c t may cause resen tm en t.

The arrangem ents f o r  re s id en ce  and accommodation o f th e  extended 
fam ily  tend  to  add to  th e  te n s io n  invo lved  in  polygamy. D esp ite  the  

emphasis i n  S h a r i1 a  on th e  r i g h t  o f s e p a ra te  d w ellin g  f o r  each o f th e  

co-w ives, th e  p re v a il in g  p a t te r n  o f  re s id en c e  in  A fghan istan  in d ic a te s  

th a t  no s e r io u s  c o n s id e ra tio n  i s  given to  t h i s  a sp e c t o f th e  Shari* a . 
For th e  ex tended fa m ily  u s u a lly  in v o lv es  th e  co-w ives and o th e r  
members o f th e  fam ily  a l l  l iv in g  in  th e  same u n i t .  A household may

1 . S t a t i s t i c a l  c o l le c t io n ,  1971, op. c i t .
2 . **I have been to ld  t h a t  among the  Afghans in  a l l  * harems* th e re  i s
an end less  s tru g g le  f o r  supremacy among the  d i f f e r e n t  w ives. And th i s  i s  
why charms and love p o tio n s  and o th e r  magic a r t s  a re  re s o r te d  to  by . 
women in  an endeavour to  co n ce n tra te  the  love  o f th e  husband' on h ers& lf M. 
F.A# M artin , Under th e  A bsolute Amir, op . c its  287.
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" c o n s is t  o f  th e  p a t r ia r c h  and h is  w ife  o r  w ives, h is  unm arried 
c h ild re n  and h is  m arried  sons and th e i r  c h ild re n , h is  unm arried 

s i s t e r s  and b ro th e rs  and t h e i r  f a m i l i e s .” (1) Thus th e  common 
p a t te r n  o f re s id en ce  appears to  be th a t  s e v e ra l g en e ra tio n s  o f te n  

l iv e  under one ro o f in  the  same house o r  compound. Hence, ’’p h y s ica l 
crowding and fo rced  c o -e x is te n c e  tends to  f o s t e r  te n s io n  in  th e  
h o u seh o ld .” (2)

The r e s t r i c t i v e  e f f e c t  o f th e  economic f a c to r  on polygamy as 

m entioned above i s  prim a f a c ie  la r g e ly  o p e ra tiv e  among the 
econom ically  l e s s  ab le  who cannot a f fo rd  to  m a in ta in  more than  

one household . Thus a  fu n c tio n  of th e  economic f a c to r ,  as w i l l  

be seen l a t e r ,  i s  th a t  polygamy has become a  p r iv i le d g e  o f th e  
wealthy* Yet i t  should  a lso  be noted  th a t  polygamy i s  n o t 
always econom ically  burdensome. In  f a c t  polygamy may sometimes 
be econom ically  p r o f i ta b le  e s p e c ia l ly  when th e  p ro sp e c tiv e  w ife  
fcas some t r a in in g  which en ab les h e r  to  e a rn . (3) A polygamous m arriage 
may b r in g  an a d d it io n a l  source o f lab o u r to  th e  household . This i s  
in  f a c t  th e  case among the  Turkomans o f n o rth e rn  A fghanistan  where 
c a rp e t weaving i s  m ainly on occupation  f o r  the  women:

"Polygamy i s  encountered  most f r e q u e n tly  among th e  
Turkomens where the  income o f a  second w ife  through 
rug  weaving ten d s  to  o f f s e t  th e  c o s t o f h e r  s u p p o r t .” (A)

1*. L .D upree, A Note on A fg h an is tan . A .U .F .S ., op. c i t .  No.8 , 1968.
2 . See f u r th e r  ’’Residence p a t te rn s  show co n sid e rab le  u n ifo rm ity .
The extended fam ily  may in c lu d e  sev e ra l g e n e ra tio n s  l iv in g  under one 
ro o f  in  th e  same house o r  t e n t .  Sometimes the  extended fa m ily  l iv e s  
in  p ro x im ity  w ith in  th e  same compound o r  encampment s e c t io n .” (H.H.
Sm ith, op. c i t :  9 5 ).
3 . "N eedless to  say. th a t  d e s i r a b i l i t y  i s  e s tim ated  n o t on ly  by b eau ty  
b u t by ea rn in g  c ap a c ity : a  carp e t.w eav e r i s  going to  be a  good investm en t 
f o r  th e  f a m ily .” Kabul Times. Feb. 12 th . 1973.
A. H.H. Smith ib id :  93 .
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One would norm ally  expec t Jbhat the  earn in g  c a p a c ity  o f a  woman i s  h e r  
economic s tr e n g th  and th a t  t h i s  would r e s u l t ,  as in  th e  W est, in  
h e r  g re a te r  independence and s e l f - r e l i a n c e .  But in  view o f th e  f a c t  

th a t  th e  income earned from c a rp e t weaving by th e  Turkomen women 
u s u a lly  goes to  the  husband, (1) employment and earn in g  have no t 

y ie ld e d  th e  l ib e r a t in g  e f f e c t s  th a t  would be expected  from th e  

woman* s a b i l i t y  to  earn  a  l iv in g ,  An ex p lan a tio n  o f th i s  may be 
t h a t ,  b ro ad ly  speak ing , women in  A fghanistan  a re  t r a d i t i o n a l ly  

id e n t i f i e d  w ith  sed en ta ry  h a n d ic ra f ts ;  c a rp e t weaving in  th i s  
connection  may be regarded  an e x te n tio n  of th e  t r a d i t io n a l  ro le  o f  the  
Turkoman women. C arpet weaving i s  b a s ic a l ly  a  co ttag e  in d u s try , 
p r iv a te ly  o p e ra te d , and i s  n o t su b je c t to  th e  o rg a n is a tio n a l methods 
f a m i l ia r  to  la rg e  s c a le  modem i n d i s t r i e s ,  (2)

I t  i s  on the  o th e r  hand t r u e ,  as a lre a d y  p o in ted  o u t ,  th a t  
polygamy i s  in fre q u e n t among th e  more educa ted . (3) Female ed u ca tio n  
r e s t r i c t s  polygamy n o t on ly  in  the  sense th a t  en lig h te n ed  women 

f in d  polygamy u n a t t r a c t iv e ,  b u t a lso  th a t  e d u c a tio n a l q u a l i f ic a t io n s  
c re a te  the  a b i l i t y  f o r  e a rn in g . The earn in g  c a p a c ity  i n  th i s  
r e s p e c t ,  i . e . ,  when c o -e x is te n t  w ith  e d u ca tio n , appears to  s tre n g th en  
th e  s ta tu s  o f women and thus r e s t r i c t  polygamy, whereas the  e a rn in g  
c a p a c ity  o f women w ith o u t e d u ca tio n , as in  th e  case o f th e  c a rp e t 
w eavers, in te n s i f ie d  polygamy.

1 . nThe Governor o f a  d i s t r i c t  (Chardara. in  th e  p rov ince  o f Kunduz) 
ex p la in ed  to  me w ith  some p r id e  the  way in  which th e  region* s b e a u t i fu l  
hand woven c a rp e ts  were mode; how f iv e  o r  s ix  women m ight work to g e th e r  
to  make a  p a tte rn e d  c a rp e t;  and how a man would pay a. .good b r id e p r ic e  
f o r  a  g i r l  who was an accom plished c a rp e t w eaver. When I  asked him who 
go t th e  money f o r  th e  'c a rp e t, he looked a t  me in  aston ishm ent and re p l ie d  
‘why, the  man o f  co u rse , th e  women belongs to  th e  man.* I t  i s  t h i s  
a t t i t u d e  which i s  th e  c h ie f  o b s ta c le  fa c in g  the  champions o f women* s 
em ancipation  in  A fghanistan.*1 ( J .C .G r i f f i th s ,  A fg h an is tan , P a l l  M all 
P ress  -  London, 19§7: 7 8 ) ,
2 . **A s p e c ia l i ty  o f th e  home in d u s try  i s  th e  weaving o f c a rp e ts ,  t h i s
i s  done m ostly  by th e  women and c h ild re n  in  c e r ta in  l o c a l i t i e s  and among 
c e r ta in  f a m i l ie s ,  each o f  which has i t s  own desig n  and tech n iq u es  
tra n s m itte d  from g en e ra tio n  to  g e n e ra tio n  . . .  Although th e  economic
o f  A fghan istan  s t i l l  resem bles a  wide sea  d o tte d  w ith  is la n d s  o f economic 
a c t i v i t i e s ,  re c e n t and co n tin u in g  improvements i n  t r a n s p o r ta t io n  a re  
a l t e r in g  t h i s  pattern.** (W ilber, op,, c i t :  190, 202).
3 . **The en lig h ten ed  m odernized Afghan i s  monogamous f o r  more than  
s t r i c t l y  economic reaso n s; he accep ts  monogamy in  th e o ry  as w e ll as in  
p r a c t ic e ."  (M.B.Watkins, A fghanis ta n , op. c i t : 9 9 ) .
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An in s ta n c e  where polygamy may be m o tivated  by i t s  economic 
v a lu e  o f p ro v id in g  a d d i t io n a l  source o f la b o u r i s  in  i t s  r e la t io n s h ip  

to  th e  common t r a d i t i o n  o f  h o s p i ta l i ty *  In  o rd e r  to  be h o sp ita b le  

to  h is  p eo p le , a t r i b a l  c h ie f  o r  a lo c a l  n o tab le  may need a d d it io n a l  

w ives to  p rov ide  h e lp  in  dom estic chores* H o s p i ta l i ty  i s  an  honoured 
t r a d i t i o n  in  A fghanistan  alm ost everyw here, and i t  has a  s p e c ia l  

p la c e  in  th e  jgushtun code o f b eh av io u r, (1) The t r a d i t i o n  o f 

h o s p i t a l i ty  i s  more em phathic in  th e  v i l l a g e s  where p u b lic  f a c i l i t i e s  
f o r  food and accommodation a re  r a r e  o r  v i r t u a l l y  n o n -e x is te n t . Most 
v i l la g e  and t r i b a l  n o ta b le s  keep a se p a ra te  guesthouse in  the  
v i c i n i t y  o f  t h e i r  household where h o s p i t a l i t y  i s  extended to  
v i s i t o r s .  I t  i s  a  m a tte r  o f  p r id e  to  feed  a l l  who come* An 
im p o rtan t occasion  f o r  h o s p i t a l i ty  a r i s e s  w ith  th e  m eeting o f th e  
t r i b a l  co u n c il -  j i r g a  -  which can l a s t  f o r  s e v e ra l days* (2)

F u r th e r  to  the  b e a rin g  o f ed u ca tio n  on polygamy, a  co u n ter­
e f f e c t  o f  in c re ase d  ed u ca tio n  meaning le s s  l ik e l ih o o d  o f polygamy 
can be conceived in  th e  fo llo w in g  s i tu a t io n s  C hild  m arriage presumes 
th a t  th e  couple w i l l  be on a p a r  in  term s o f  communication when 
a d u l t .  In c reased  ed u ca tio n  has in  some c h ild  m arriages produced 
a gap between th e  husband who has experienced  h ig h e r ed u ca tio n  (3) 

and more s tim u la tin g  s o c ia l  r e la t io n s h ip s ,  and h is  w ife who may be

1 . “The most u n iv e r s a l ly  honored te n e t  o f Fushtunw ali ( t r i b a l  code o f 
th e  push tu n s) con tinues to  be th e  p r in c ip le  o f h o s p i t a l i ty  -  m ilm astid  
In  th e  co u n try  h o s p i t a l i ty  i s  a  m ajor f a c to r  in  th e  Afghan l i f e ,  f o r  
th e  g u e s t n o t on ly  b r in g s  jo y  to  h is  h o s t! s h e a r t  b u t p re s t ig e  to  h is  
h o s t1 s fa m ily . I t  would d isg ra c e  a man i f  h is  f r ie n d  came to  h is  
v i l l a g e  and passed  h is  house to  s ta y  somewhere e l s e .  In  th e  coun try  
h o s p i t a l i t y  i s  the  b a s is  o f  com petition  and the  two m otives of 
in c re a se d  p re s t ig e  and genuine good w il l  a re  c lo s e ly  in te rm in g le d .11 
(W ilber, o p .c i t :  119).
2 . “Some j i r g a s  con tinue f o r  s e v e ra l  days b e fo re  a  d e c is io n  i s  
re ach ed . At th e  c lo se  o f a  .1 i r g a  a f e a s t  i s  h e ld  f o r  members o f th e
t r i b a l  group. A j i r g a  may re q u ire  an o ffen d e r to  give a  community f e a s t
and a sk  f o r  fo r g iv e n e s s .” (W ilber, op . c i t :  1 17 ).
3 . I t  should  be noted  th a t  ed u ca tio n a l im balance i s  no t o n ly  a  
consequence o f th e  le sse |*  a v a i l a b i l i t y  o f female* ed u ca tio n  in  
A fg h an is tan , b u t a lso  t r a d i t i o n a l  a t t i t u d e s :  “R elig io u s  and s o c ia l  
a t t i t u d e s  d isap p ro v in g  o f ed u ca tio n  f o r  women a re  beginn ing  to
change, b u t s t i l l  ten d  to  r e s t r i c t  e s p e c ia l ly  in  r u r a l  a r e a s .”
(H.H.Sm ith, op . c i t :  123).
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tra d itio n -b o u n d  and i l l i t e r a t e *  Such a s i tu a t io n  can le ad  to  divorce* 

D ivorce being  considered  s o c ia l ly  d is g ra c e fu l ,  the  fam ily  i s  l i k e ly  

to  accep t polygamy as a  l a s t  r e s o r t  r a th e r  th an  see ing  th e  m arriage 
d is s o lv e .  The t r a d i t i o n a l l y  i n f l u e n t i a l  p o s i t io n  o f th e  extended 

fa m ily , and th e  v e s te d  i n t e r e s t  o f th e  two fa m ilie s  o f th e  spouses in  
th e  p re s e rv a tio n  o f t h e i r  s e le c te d  m arriage tends to  d iscou rage  
th e  occasio n in g  o f a p o s s ib le  d iv o rc e . This in f lu e n c e  can o f te n  be 

hard  to  ig n o re  e s p e c ia l ly  in  cases o f  m arriage among r e l a t iv e s  and cousin  
m arriage which a re  common in  A fghanistan  (1 ) . T h e ir sa id  i n t e r e s t  
would, o f cou rse , u s u a lly  d iscourage  d iv o rce  a s  w e ll as polygamy.

But in  cases where the  fa m il ie s  a re  convinced o f th e  th re a te n in g  
p o s s i b i l i t y  o f d iv o rc e , th ey  a re  l i k e ly  to  encourage polygamy as a 
l e s s e r  e v i l  in  the  c ircu m stan ces . (2)

Thus the  r e s t r i c t i v e  e f f e c t s  o f economic and e d u ca tio n a l f a c to r s  
on polygamy a re  m u lt i f a r io u s . Needless to  say , to  r e ly  on an economic 
o r  an e d u ca tio n a l l a i s s e z - f a i r e  to  tak e  care  o f u n co n d itio n a l polygamy 
would be u n ju s t i f i a b le .  T h is, o f co u rse , re p re se n ts  on ly  p a r t  o f the  
reason  f o r  the  need to  in tro d u ce  l e g i s l a t i o n  on polygamy.

There a re  o th e r  f a c to r s  which have a  b earin g  upon the  p ra c t ic e  o f  

polygamy in  A fghan istan  as fo llow s: •
T rib a lism :

As a r e s u l t  o f th e  w arlik e  (3) c h a ra c te r  o f th e  t r i b a l  m ilie u , 
g r e a te r  emphasis was t r a d i t i o n a l ly  p u t on the  p r o l i f e r a t i o n  o f th e  male

1 . "N early  a l l  Afghans p re fe r  th a t  the  p o te n t ia l  mates be r e la te d  in  one 
degree o r  a n o th e r . Cousin m arriag es, f o r  example, a re  w ide ly  regarded  as 
i d e a l . n (H.H. Smith e t  a l ,  op. c i t ,  p .9 9 ) .
2 . Commenting on polygamy H.H.Smith e t  a l  have noted  somewhat p e r t in e n t ly  
th a t  11 in  th e  c i t i e s  th e re  has been a tre n d  r e c e n tly  toward ta k in g  an 
a d d i t io n a l  w ife  by young men who have l e f t  t h e i r  f i r s t  w ives in  t h e i r  
n a tiv e  v i l l a g e s . ” (H.H.Smith op. c i t :  94-)• The l i k e l y  s i tu a t io n ,  in  t h i s  
c ase , would be th a t  th e  f i r s t  w ife  l iv e s  w ith  th e  husband1s fam ily  in  th e  
v i l l a g e .
3 . "H ighest in  th e  p r i o r i t y  of v a lu es  e s ta b lis h e d  in  th e  Pushtunw ali
i s  f e a r le s s n e s s  in  combat. Pushtun t r i b e s  and c lan s  have been o rgan ized  
p re -em in en tly  f o r  s tru g g le  a g a in s t  n a tu re  and the  o u ts id e r ,  w hether 
he be Pushtun o r  n o t . .* ';  A ttitu d e s  b red  in  t h i s  com p etitiv e  env iron ­
ment ensured  in c e s s a n t  c o n f l i c t .  Hence th e  emphasis th a t  th e  Pushtunw oli 
p la c e s  upon w a rr io r  v a lu e s . E lab o ra te  ru le s  app ly  to  th e  conduct o f  war 
and th e  s e tt le m e n t le a d in g  to  p eace . C ru c ia l to  Pushtun accep tance o f  
j u s t i f i a b l e  v io le n c e  i s  th e  emphasis g iven  to  r ig h teo u s , revenge (b a d a l) . 
This concept i s  re sp o n s ib le  f o r  i n t r a  aa£ i n t e r - t r i b a l  f e u d s .” (R.S. 
N ewell, The P o l i t i c s  o f A fghan istan . C o rn e ll U .Press 1972: 1 5 ).



p o p u la tio n . The e x is te n c e  o f a  g re a te r  number o f  male members in  a  
fam ily  o r c la n , n o t on ly  symbolized i t s  power and p r e s t ig e ,  b u t a lso  

in c re a se d  th e  chances o f su rv iv a l in  case o f involvem ent in  t r i b a l  
feuds* (1) Polygamy fu n c tio n ed  as a means o f  g re a te r  rep ro d u c tio n  o f  

p o te n t ia l  w a rrio rs*  A f u r th e r  c o n tr ib u tin g  f a c to r  to  polygamy i s  th e  
h igh  r a te  o f in f a n t  m o r ta l i ty  in  A fghanistan* A g re a te r  number o f 
c h ild re n  en su res a  h ig h e r  r a te  o f su rv iv o rs  (2)*

Polygamy may a lso  fu n c tio n  as a means o f t r i b a l i s t  a l l ia n c e s  (3 ) , 

and o f s e t t l i n g  t r i b a l  d if f e r e n c e s .  In  th i s  way, a  t r i b a l  c h ie f  may 

m arry a woman polygam ously from an o th e r c lan  o r  fam ily  and th e reb y  

ensure  th e  improvement o f  re la tio n s *
B arrenness:

B arrenness o f th e  f i r s t  w ife i s  an o th er f a c to r  t h a t  i s  commonly 
known to  m otivate  polygamy. (A) The q u e s tio n  as to  how the  barrenness 
o f th e  w ife i s  e s ta b lis h e d  o f te n  rem ains su b je c t to  d o u b t. Because 
o f th e  s c a r c i ty  o f m edical f a c i l i t i e s  and an ig n o ra n t a t t i t u d e  to  
th e  whole is s u e ,  th e  b e n e f i t  o f  th e  doubt has t r a d i t i o n a l ly  gone to  

the husband. (.5 ) The im portance o f  f e r t i l i t y  in  A fghanistan  i s  r e la te d

1* nThe feuds and th e  d ea th s  r e s u l t in g  from  i t  a f f e c t  the  a t t i tu d e  o f  
men tow ards fa m ily  p lan n in g  and b i r t h  c o n tro l .  A man w ith  th re e  sons 
m ight lo s e  them a l l  in  a  feud  and s u f f e r  the  anguish  o f  an ex tin g u ish ed  
l i n e .  A man w ith  te n  sons i s  alm ost su re  to  have male h e i r s  when he 
d i e s ."  (L.Dupree, P o p u la tio n  Dynamics in  A fghan istan , A .U .F.S. R eports,
No.7 1 9 7 0 :2 .) '
2* ”In  the absence o f q u a n ti t iv e  d a ta  to  th e  m ajor p o p u la tio n  l im it in g
f a c to r s ,  we must look  to  what has been le a rn ed  by th o se  who have been 
in  long  a s s o c ia t io n  w ith  non-urban Afghans. Every fam ily  I  know about 
re p o r ts  th a t  many c h ild re n  have d ie d  in  in fa n c y .” (L.Dupree, P o p u la tio n  
Dyfaamics in  A fghan istan , op. c i t :  2 ) .
3 . "T rib a l o rg a n iz a tio n  i s  la r g e ly  founded upon th e  r a t io n a le  o f th e  
n e c e s s i ty  f o r  common defence and i s  h e ld  to g e th e r  by a l l ia n c e s  o f  fa m ilie s  
and c l a n s . . . .  Women a re  o f te n  seen as  in s tru m en ts  o f exchange by which 
fa m ily  power and s ta tu s  may be s tre n g th e n e d .” (R .S.N ew ell, op. c i t ;  21,
3 0 ).
A. ”A man may tak e  a  second w ife i f  h is  f i r s t  w ife i s  b a r r e n .” (W ilber, 
A fghan istan , op. c i t :  9 2 ); see a lso  ”In  th e  remote m ountain v i l la g e s  o f 
A fghan istan  i t  i s  custom ary f o r  a  man to  tak e  a second w ife  i f  he can 
a f fo rd  i t ,  p a r t i c u l a r ly  i f  h is  f i r s t  w ife  i s  c h i l d l e s s .” (L .S tre e t ,
Tent Pegs o f  Heaven, Robert H ale, London 1967; 168) .
5 . To d a te  th e re  i s  no p ro v is io n  in  th e  law  f o r  o h ta in in g  even an 
i n i t i a l  h e a lth  c e r t i f i c a t e  a t  th e  occasio n  o f  m arriage r e g i s t r a t i o n .  
Commenting on t h i s ,  an e d i t o r i a l  a r t i c l e  of•Mermon1noted  t h a t  "cases 
o f  p sy ch o lo g ica l and p h y s ic a l i l l n e s s e s ,  im potence and barren n ess  have 
o f te n  le d  to  u n fo rtu n a te  co n d itio n s  in  th e  fa m il ie s  in  t h i s  co u n try . A 
thorough m edical exam ination , e s p e c ia l ly  o f th e  blood group o f the  p ro s­
p e c tiv e  spouses, has in  many c o u n trie s  been in c luded  among the  le g a l  
requ irem en ts o f r e g i s t r a t i o n .  I t  i s  d i f f i c u l t  to  understand  why t l£ s  is su e  
has been ignored  in  th e  M arriage Law 1971 .” (ffo.11. 1350 AH, 1971 )* The new 
deed o f  m arriage (nikdfr k h a t) however, c o n ta in s  a  s e c tio n  f o r  th e  h e a lth  
c e r t i f i c a t e  o f th e  spouses to  be reco rd ed . A fo o tn o te  i s  a tta c h e d  to  t h i s  
s e c tio n  say ing  th a t  "o b ta in in g  o f th e  h e a l th  c e r t i f i c a t e ,  in  l o c a l i t i e s  where 
no o f f i c i a l  d o c to rs  e x i s t ,  i s  no t r e q u i r e d .” (see page 10 o f  the  new n ikah
J * a £ l t   ________________________________________________________________________
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to  th e  b i r t h  o f male o f f s p r in g , A woman* s f e r t i l i t y  i s  seen  as 

in ad equate  i f  she o n ly  has fem ale c h ild re n , in  which case a f e a r  

can e x i s t  o f lo s in g  p a r t  o f  th e  in h e r ita n c e  to  th e  more remote male 
r e la t iv e s ,  (1 ) , An even more u n ju s t i f i a b le  s i tu a t io n  i s  when a man, 

having one o r  two c h ild re n  a lre a d y , s t i l l  f e e l s  the  need f o r  poly­

gamy in  o rd e r  to  in c re a se  h is  fam ily  f u r th e r ,  An example o f th i s  
was the  case o f a 27 y e a r o ld  g raduate  who wished to  m arry an o th er 

w ife , in  s p i te  of having two c h ild re n  from  h is  f i r s t  w ife  (2)*

1 , "The male i n t e r e s t  in  having sons i s  on ly  one o f  th e  c u l tu r a l  
f a c to r s  to  be considered  in  e f f o r t s  to  expand the  id e a  o f fam ily  
p lan n in g  in  A fg h a n is ta n ,. ,  the  b i r t h  o f a  son e s ta b l is h e s  the f e r t i l i t y  
o f a woman, th e  v i r i l i t y  o f a  man and prom ises a  co n tin u in g  fam ily  
l i n e .  A part from  h is  d e s ir e  to  con tinue th e  fam ily  l i n e ,  a  man i s  
sh a rp ly  aware o f th e  economic power he g e ts  through h is  so n s ,"
(L .Dupree, P o p u la tio n  Dynamics in  A fghan istan , op. c i t s  3 ) .
2 . n. . .  w hile i  was in  school and k n ^ r t l t t i e  about m arried  l i f e ,  I  
was fo rce d  to  g e t m arried . Now th a t  I  have f in is h e d  my ed cu a tio n  
and have assumed a re sp o n s ib le  jo b , I  r e a l iz e  what grave m istakes my 
p a re n ts  have committed to  f u l f i l l  t h e i r  dreams and w ishes to  se e  t h e i r  
son m arried  in  v e ry  e a r ly  age. This u n tim ely  m arriage was about to  
s h a t t e r  th e  course o f my ed u ca tio n . My w ife  l ik e s  me v e ry  much and
I  have th e  same f e e l in g  tow ards h e r .  But u n fo r tu n a te ly  a f t e r  b rin g in g  
two c h ild re n  she became i l l  and th e  m edical tre a tm e n t r e s u l te d  in  
h e r  becoming b a rre n . There i s  a marked d if fe re n c e  between o u r a g e s , . .
I  am s t i l l  young and want to  have more c h ild re n . Being kind  to  me, my . 
w ife  has agreed th a t  I  should m arry an o th er w i f e . . .  The w r i te r  r e g r e t s . . .  
e t  seq !t (Kabul Times, Oct. 25, 1971).
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An example o f th e  t r a d i t io n a l  Riditm p ra c t ic e s  was the  case o f Asad 
Khan who m arried  a  second and in tended  a th i r d  w ife  in s p i te  o f h is  

having a dau g h ter from h is  f i r s t  w ife  (1) *
Lack o f Documentary Evidence on Polygamy.

Among th e  c o n tr ib u tin g  f a c to r s  to  polygamy in  A fg han istan  i s  a lso  

th e  la c k  o f an e f f e c t iv e  system  o f in fo rm atio n  on polygamy: “ Some
men m arry polygamously w hile  sim ply re fu s in g  to  d e c la re  t h e i r  e x is te n t  

m arriag e , thus p re se n tin g  th e  new w ife  w ith  a  f a i t  acco m p li,11 (2)# To 

d a te  th e re  i s  no r e a d i ly  a v a ila b le  and r e l i a b l e  means o f d isc o v e rin g  
an in d iv id u a l’ s m a r i ta l  s ta tu s  in  A fghan istan ,

1 , “The s im p le s t way o f o f f e r in g  the  re a d e r  a glim pse o f th e  in n e r  
s o c ia l  l i f e  o f th e  Pathans w i l l  be to  conduct him in to  a  w e ll-o rd e re d  
Bannuchi p easan t household: Asad Khan was f a i r l y  w e ll o f f  , , ,  His 
s e n io r  w ife  Fatim a bought f iv e  years  b e fo re  f o r  two hundred ru p ees , 
had as y e t on ly  borne him a d au g h ter, G u lijan  h is  younger w ife  has 
been m arried  to  him th re e  y e a rs ; b u t a la s i  a la s  I seemed l i k e l y  to  
prove c h i ld le s s ,  Both Asad Khan and G u lijan  longed fo r  a  m an-ch ild , 
b u t from d i f f e r e n t  m otives; she th a t  h e r  “reproach  among men1* m ight 
be taken  away, and th a t  she m ight secu re  th e  a f fe c t io n s  o f h e r  lo rd  
and m aste r, who a lre a d y  ta lk e d  o f adding a  th i r d  w ife  to  h is  e s t a b l i s h ­
ment; and b e s id e s  a l l  t h i s  th a t  she m ight be ab le  to  r e tu rn  the 
ta u n ts  o f h e r r i v a l  Fatim a w ith  i n t e r e s t ;  and he th a t  on h is  d e a th
h is  cousin  whom he h a ted  m ight n o t succeed to  h is  p o sse ss io n s ,
G u lijan  had long  given  up in  d e sp a ir  th e  rem edies p re sc r ib e d  by 
le a rn e d  Bannuchi d o c to rs  and m n Q lah s,,,, At l a s t  a  boy was born ; 
and the  proud f a th e r  rushed  ou t to  f i r e  a  m atchlock to  inform  h is  
ne ighbours o f th e  happy ev en t. On h e a r in g ’th e  gun th e  neighbours came 
tro o p in g  in  to  o f f e r  t h e i r  c o n g ra tu la t io n s , and th a t  evening  the 
women o f  th e  v i l la g e  assem bled a t  th e  house and danced and sang to  
th e  m u s ic , , ,  when about two weeks o ld , A.sad Khan though t he hod b e t t e r  
name h is  c h ild . The moHah suggested  one o f th e  a t t r i b u t e s  o f God 
o r  th e  P rophet such as  ’ tncA e x a lte d  one* ’ th e  b le s s e d ’ o r  even ’ the 
s e rv a n t o f God1 ; b u t a f t e r  some w avering th e  p a re n ts  p re fe r re d  a word 
e x p re ss iv e  o f  some manly v i r tu e  and f ix e d  upon th a t  o f S h e rd il ,  th a t  i s  
’ th e  l io n - h e a r te d ’ • • •  S h e rd il was now about f i f t e e n  and h is  f a th e r  began 
to  busy h im se lf making p r iv a te  in q u ir ie s  amongst h is  k i th  and k in  
f o r  a m aiden. At l a s t  Begama was considered  to  make a good match*
A form al d e p u ta tio n  was despatched  to  sound Begama’ s p a re n ts  who 
re p l ie d  th ey  would ag ree  to  the  match i f  Asad Khan would in  r e tu r n  
g ive h is  d au g h ter to  t h e i r  e ld e s t '-  son who wished to  ta k e  a  th i r d  
w ife , Asad Khan re p l ie d  th a t  th e  exchange was unequal a s  h is  
d au g h te r would be w ife  number th re e ,  whereas th e i r s  would be number 
one. A fte r  some h ag g lin g  he consen ted , p rov ided  he re c e iv e d  e ig h ty  
rupees in to  th e  b a rg a in , and th e  exchange was so a rranged  , , , ,  e t c , ”
(S .S . Thorburn, Bannu o r  Our Afghan F r o n t ie r , London 1876: 14-1 )•
2 , See Mermon. No, 11, 1350 A.H, : 21,
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The id e n t i ty  card  -  ta z k i r a  -  i s  to  d a te  th e  on ly  common document 
th a t  co n ta in s  a  s e c tio n  f o r  th e  ' c i v i l  s t a t u s '  o f th e  b e a re r  to  be 
f i l l e d  in  as need a r is e s *  The id e n t i ty  card  i s  a lso  re q u ire d  to  be 
produced and i t s  number recorded  a t  th e  o ccasion  o f o b ta in in g  any 
form al document (sanad-e s h a r a ' i ) in  th e  c o u rts  o r  in  the  o f f ic e s  

o f  r e g i s t r a t i o n  o f documents* (1) Yet th e re  i s  no com pletely  

r e l i a b l e  procedure to  ensure  the  rec o rd in g  o f th e  m a r ita l  s ta tu s  of 

th e  b e a re r  in  th e  p e r t in e n t  sec tion*  Once th e  id e n t i t y  card  has been 

is su e d  to  the  in d iv id u a l ,  th e re  i s  no sy s tem a tic  p rocedure to  a ssu re  
th e  re v is io n  o f the  r e le v a n t  s e c tio n  on m a r i ta l  s ta tu s  as may be 

ap p ro p ria te*  This i s  y e t  an o th e r u n c e r ta in ty  in  a d d itio n  to  those  
th a t  have a lre ad y  been p o in ted  o u t reg a rd in g  th e  id e n t i ty  card*

The deed o f  m arriage (nik&h k h a t) i s  a lso  s i l e n t  on th e  su b je c t 
o f polygamy. N e ith er th e  o ld  nikah  k h a t n o r even th e  new one, which 
has been issu ed  subsequent to  th e  1971 M arriage Law w ith  some 
a d d it io n a l  p o in ts  of d e t a i l ,  p ro v ides f o r  any s e c t io n  to  be completed 
by an in te n d in g  po lygam ist. The e x is te n t  ru le s  o f r e g i s t r a t io n  

f o r  n ikah  k h a t re q u ire  two w itn esses  to  t e s t i f y  to  the  i d e n t i t y  o f the  
spouses concerned* But th e re  i s  no requ irem en t f o r  th e  w itn e s se s , nor 
indeed f o r  anyone who may be p re se n t a t  th e  a c tu a l  m eeting o f the  
c o n tra c t  (m a ilis -e *aqd) (2) to  t e s t i f y  w hether th e  m arriage i s  
polygamous o r  n o t, l e t  a lone  c o n sid e r th e  more remote q u e s tio n s  as to  
w hether th e  husband i s  capable o f  im p a r t ia l  tre a tm en t and w hether he 
can p rov ide  m aintenance and se p a ra te  re s id en c e  f o r  h is  new wife*

1 . nIn  is su in g  form al docum ents, th e  c o u rts  a re  o b lig ed  to  d e a r l y  
reco rd  th e  number o f th e  id e n t i ty  card  o f th e  p a r ty  o r  p a r t i e s  concerned 
and th e  w itn e sse s  th e re o f .  Any form al document th a t  does no t co n ta in  
such a  reco rd  s h a l l  have no v a lu e ."  (R egu lations f o r  th e  R e g is tra tio n  
o f  Formal Documents -  De Wasa*eqo de Leekanay Ta'lim atnam a -  1957.
a r t i c l e  1 1 ). ~  ----------------  -------- -------------
2* M The m eeting o f c o n tr a c t ,  in  m unicipal d i s t r i c t s ,  s h a l l  be held  in  
the  p resence  o f th e  d i s t r i c t  com m issioner (mudir-g  n&hiva) .  o r  th e  lo c a l  
c o u n c il lo r  and the  imSm o f  the  masque, and th e  r e l a t iv e s  o f  th e  p a r t ie s *  
O utside th e  m unicipal d i s t r i c t s ,  th e  m eeting o f th e  c o n tra c t  s h a l l  take 
p lace  in  th e  p resence  o f  the  imSm and th e  re la t iv e s *  Im case the  
r e l a t iv e s  do no t p a r t i c ip a te ,  and where th e  groom and th e  b r id e  ag ree , 
t h e i r  n ikah  s h a l l  be c o n tra c te d  b e fo re  th e  co u rt*  (A rt, 10, M arriage 
Law 1971)• The law  a lso  re q u ire  the  above p a r t ic ip a n ts  to  s ig n  the 
nikaft k h a t upon r e g is t r a t io n ?  i t  i s  t h e i r  le g a l  d u ty  to  ensure  th a t  
th e  requ irem en ts  o f  a  v a l id  n ikah a re  s a t i s f i e d .
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The Low Rate o f D ivorce
I n te r a c t io n  between d ivo rce  and polygamy conce ivab ly  a f f e c t s  

th e  in c id en ce  o f polygamy in  A fghan istan . To d a te  th e  t r a d i t i o n a l  

S h a r i1 a  law  rem ains a p p lic a b le  w ith  reg a rd  to  bo th  polygamy and 

d iv o rc e . No s ig n i f ic a n t  reform  o f th e  S h a r ir a  has been e f fe c te d  
in  e i t h e r  o f the  two a re a s  so f a r .  Hence n e i th e r  i s  s u b je c t to  

any p o s i t iv e  le g a l  r e s t r i c t i o n s .  The s o c ia l  a t t i t u d e  reg a rd in g  

d iv o rc e , however, v a r ie s  from th e  le g a l  p o s i t io n .  The easy  
a v a i l a b i l i t y  o f  d iv o rce  under S hari*a  law  has s c a rc e ly  been 

p a r a l le le d  by s o c ia l  p r a c t ic e s .  D ivorce i s  s o c ia l ly  frowned 

upon and th e re fo re  o f  r e l a t iv e ly  in f re q u e n t o ccu rrence . One 
reaso n  f o r  th e  r e l a t i v e ly  low in c id en ce  o f d iv o rce  i s  h e ld  to  be 
th e  a v a i l a b i l i t y  o f polygamy. (1)

On th e  o th e r  hand t r a d i t i o n a l  s o c ia l  a t t i t u d e s  reg a rd in g  
polygamy a re  n o t p a r t i c u l a r ly  p r o h ib i t iv e .  U n til  the  e a r ly  tw e n tie th  
cen tu ry  polygamy was a p o p u la r p r a c t ic e ,  and s t i l l  i s  among th e  
l e s s  en lig h ten ed ; the  p ra c t ic e  was e s p e c ia l ly  f re q u e n t among the 
w e ll- to -d o  Afghans. Polygamy was on th e  whole regarded  as a 
s ig n  o f w ealth  and p r e s t ig e .  I t  was o n ly  in  the  p re se n t c en tu ry , 

e s p e c ia l ly  in  th e  l i g h t  o f  e f f o r t s  and reform s in  th e  1920* s under 
King Amanullah, and th e  subsequent expansion  o f modern e d u ca tio n , 

fo re ig n  o p in io n , and e g a l i t a r i a n  id e a s  o f th e  C o n s ti tu tio n , th a t  
e n lig h te n ed  o p in io n  d i s t i n c t l y  tu rn ed  in  fa v o u r o f monogamy, thus 
in d ic a t in g  d isap p ro v a l o f polygamy. (2)

T r ib a l p ra c t ic e  r e la t in g  to  widows
The p ra c t ic e  o f  fo rc in g  a widow to  m arry a  member o f h e r deceased 

husband* s fam ily  i s  a  problem  o f wide p ro p o r tio n  which has been th e  

s u b je c t  o f  l e g i s l a t i v e  p ro h ib i t io n s  d u rin g  th e  p a s t  h a l f  cen tu ry  

o r  so . Under t h i s  p ra c t ic e  th e  widow i s  denied  h e r  own cho ice  in  
m arriag e . Her m arriage w ith  a s t r a n g e r  i s  d isco u rag ed , and the  .

1 . "D ivorce i s  r a re  and i s  d iscouraged  by s o c ia l  p re s su re , moreover 
th e  p o s s ib i l i t y  o f p lu r a l  m arriage o f f e r s  an a lte rn a tiv e .* *  (H.H.Smith 
e t  a l ,  op. c i t :  1 0 0 ;.
2 . "U n til th e  e a r ly  tw e n tie th  cen tu ry , polygamy was f a i r l y  common
among upper c la s s  Afghans. This p ra c t ic e  d isap p eared  w ith  King 
AjgnuJ^ah p a r t ly  because o f th e  W estern in f lu e n c e ."  (H.H.Smith e t  a l ,o p  
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members of* h e r deceased  husband* s  fam ily  reg a rd  i t  as  t h e i r  o b lig a t io n  

to  tak e  h e r  in  m arriag e . The p ra c t ic e  i s  sometimes l e s s  fo r c e fu l  

among th e  more s e t t l e d  u rban  people where t r i b a l i s t  t i e s  a re  non­
e x is te n t  o r  co n sid e rab ly  weak; the widow may acco rd in g ly  be g iven 
th e  choice o f rem aining unm arried and l iv in g  w ith  h e r  in -law s*  The 

custom is ,/h o w e v e r , more r ig id  among th e  Pushtuns who a c t iv e ly  

impose t h e i r  w ishes on widows. (1) This p ra c t ic e  i s  t r a d i t i o n a l l y  

known f o r  be ing  a source o f c o n f l ic t  between fa m ilie s  and th e i r  
re sp e c tiv e  c la n s . (2) The p ra c t ic e  i s  econom ically  conven ien t in  
the  sense th a t  the  widow i s  regarded  as a  be long ing  o f h e r  in -law s 
in  which case no b r id e p r ic e  -  walwar -  o r  high exp en d itu re  i s  u s u a lly  

in c u rre d . Sometimes on ly  a  nominal bx idaprice  i s  p a id  to  the  

widow’ s p a re n ts .  (3) No d a ta  e x i s t  to  show th e  e x te n t  to  which th is  
p ra c t ic e  c o n tr ib u te s  to  th e  in c id en ce  o f polygamy, f o r  widows may a lso  
be m arried  monogamously. Yet i t  rem ains t ru e  to  say th a t  where no 
unm arried man i s  a v a ila b le  among th e  in - la w s , the  widow i s  l i k e ly  
to  be m arried  polygam ously. (4) I t  should a lso  be noted  th a t  the  
p ra c t ic e  tends to  ag g rav ate  the  problem o f age d i s p a r i ty  between 

th e  spouses. (5)

1 . **It i s  a  Pu^htun p ra c t ic e  th a t  th e  widow i s  m arried  by  th e  
deceased husband’ s r e l a t iv e s  -  b ro th e r ,  co u sin  e t c . ,  -  th e  widow 
i s  n o t allow ed to  m arry a  s t r a n g e r .” (Q.Khadem, op. c i t ;  4 7 ) .
2 . ”Very o f te n  a f t e r  th e  dea th  o f h e r  husband, the widow d id  n o t 
w ish to  m arry h i s  r e l a t i v e s  and as th ey  w ished to  fo rc e  h e r  to  do 
so , the  r e s u l t  was th e  ta k in g  up o f arms between th e  fa m ily  o f the  
widow and th a t  o f h e r  husband. The q u a r re l  was fu rth erm o re  taken  up 
by th e  widow’ s whole t r i b e  and th a t  of th e  deceased husband’ s 
r e l a t i v e s . ” (Mir Munshi, S.M. op. c i t s  146).
3 . ”I f  a  man m arries  h is  b ro th e r ’ s widow, a  sm all nominal b rid e*  
p r ic e  -  oeshkash -  i s  p a id  to  th e  f a th e r  o f th e  b r id e  . . .  th e  
payment o f th e  bride>price  was s a id  to  be an oxtronGly im p o rtan t 
m a tte r . Inform ants u s u a lly  gave f a n t a s t i c  f ig u r e s  as to  p r ic e s  
th ey  had to  pay f o r  b r id e s .  In  Kundur -  H erat re g io n  -  we n o tic e d  
many unm arried men who in d ic a te d  th ey  could  n o t m arry because o f 
th e  la c k  o f money.” (Schurman, H.F. The Mongols o f A fg h an is tan .
The Hague, Mouton and Company 1961s 19577
4 . ”The prosperous head o f an extended fa m ily  group may have one 
o r  two supplim entary  w ives, the  widows o f  h is  b ro th e rs  o r co u sin s , 
whom he has m arried  as  an o b l ig a t io n .” (D. W ilber, op. c i t :  9 2 ).
5 . ” . . .  a t  tim es the  man a v a ila b le  may be ex trem ely  o ld  o r  v e ry  
young. I t  i s  n o t unusual th a t  a  t h i r t y  o r  t h i r t y  f iv e  y e a r o ld
widow i s  m arried  to  a tw elve year o ld  boy, o r  a  seven teen  y e a r  o ld  g i r l  
to  a sev en ty  seven y e a r  o ld  man.” (Kabul Times. O ct. 23, 1971).
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L e g a lly , fno one in c lu d in g  the  r e l a t iv e s  o f h e r  p rev ious husband, 
i s  e n t i t l e d  to  c o n tra c t  a  widow in  nik&h w ith o u t h e r  consent* 1 (1)

The p ra c t ic e  n e v e r th e le s s  co n tin u es , i t  would indeed  seem d i f f i c u l t  to  
curb i t  w ith  t h i s  form of l e g i s l a t i o n ,  As i t  i s  a p t ly  p u t in  a  

Mermori e d i t o r i a l  a r t i c l e ,  '*what i s  th e  punishm ent o f th o se  who v io la te  

th e  law and deny th e  widow th e  freedom  o f  h e r  consent? I t  would 
be b e t t e r  i f  the  law  c l a r i f i e d  the  consequence o f  i t s  v io la tio n *

I b r  a  number o f le g a l  r e s t r i c t i o n s  in  th i s  law concern p ra c t ic e s  
th a t  have p re v a ile d  f o r  g en e ra tio n s  whose d is c o n t in u a tio n  w i l l  be 
im possib le  w ith o u t c le a r  laws and e x p l i c i t  s a n c t io n s .1* (2)
M arriage e x p en d itu re , and the  age d i s p a r i ty

As a lre a d y  d isc u sse d , the  p ra c t ic e  o f h ig h ly  expensive m arriages 
i n  A fghan istan  i s  th e  source o f  a  v a r ie ty  o f im balances. When 

exp en d itu re  involved  in  m arriage i s  so h igh  as to  ren d e r m arriage 
la r g e ly  a  q u e s tio n  o f f in a n c ia l  means, m arriage w hether monogamous 
o r  polygamous, becomes p o te n t i a l ly  p u rch aseab le . That w ealth  has 
been used in  o ld e r  to  p ra c t ic e  polygamy i s  evidenced by th e  f a c t  t h a t  
polygamy i s ,  by and la rg e  p ra c tic e d  by w e ll- to -d o  people in  
A fghan istan . The fu n c tio n  o f w ealth  in  th i s  re s p e c t has o ffended 

th e  sense o f  s o c ia l  ju s t ic e #  Whereas the  f in a n c ia l ly  le s s  ab le  
can h a rd ly  a f fo rd  one w ife , tho  more p r iv i le d g e d  a re  s e t  f r e e  to  
o b ta in  s e v e ra l .  A f u r th e r  un favourab le  a sp e c t o f th e  fu n c tio n  o f 
money in  p r a c t i s in g  polygamy, as experience  shows, i s  i t s  e f f e c t  

re g a rd in g  th e  k ind  o f tre a tm en t t h a t  the  purchased  w ife  m eets.
When the  p r ic e  i s  p a id , th e  u n en ligh tened  man re g a rd s  h im se lf a 
m aster r a th e r  th an  a husband. (3)

A more i n d i r e c t  b u t n o n e - th e - le s s  im p o rtan t e f f e c t  o f c o s t ly  
m arriage in  reg a rd  to  polygamy i s  th a t  h igh  c o s ts  tend  to  b r in g  

about d i s p a r i ty  in  age which in  tu rn  f o s te r s  polygamy.

1 . A rt. 24, M arriage Law 1971; no te  a lso  a r t i c l e  21 o f th e  
M arriage Law 1960; a r t i c l e  7 o f th e  1924, and ru le  10 o f th e  1921 
Nizamn&mas to  th e  s im i la r  e f f e c t s
2 . *A Look a t  th e  M arriage Law1,  e d i to r i a l  a r t i c l e ,  Mormon. No.7 & 8 , 
1350 (1971) ; 74 .
3 . "Polygamy i s  p ra c tic e d  in  A fg h an is tan , e s p e c ia l ly  by th e  w ealthy  
c la ss  in  such a  manner t h a t  i s  o ffe n s iv e  to  women and t h e i r  r ig h ts .* 1 
(Do th e  Ghaheezis Know th e  QdM/an, e d i t o r i a l  a r t i c l e ,  Mermon, No. 10 
1350 s 7 ) .
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D is p a r ity  can e x i s t  bo th  in  the  case o f th e  le s s  econom ically  ab le  
as w e ll as in  th a t  o f the  w e ll-to -d o *  As f o r  th e  fo rm er, “ i f  a man 

i s  poor b u t o f a  fam ily  in^which la v is h  m arriages a re  th e  r u le ,  

he may n o t be ab le  to  a f fo rd  m arriage u n t i l  t h i r t y  o r f o r ty .
G ir ls  a re  u s u a lly  m arried  b e fo re  s ix te e n  o r  e ig h teen * . (1)
As f o r  th e  w e ll- to -d o , th ey  o f te n  happen to  be s e n io r  in  age, and 
in  o rd e r to  m arry a  younger g i r l ,  e i t h e r  monogamously o r polygam ously, 

th ey  tend  to  use t h e i r  money to  compensate f o r  t h e i r  d is p ro p o rtio n a te  
age. The p a t te r n  re c e iv e s  su p p o rt a lso  from th e  b rid e * s  p a re n ts .
The b rid e * s  p a re n ts  seem to  f in d  i t  f in a n c ia l ly  more rew ard ing , f o r  
them selves as  w e ll as f o r  t h e i r  d a u g h te rs , to  t r a n s a c t  w ith  r ic h e r  
and o ld e r  men. (2)

"The M arriage Law 1971", w r i te s  a ^ r m o n 1 e d i t o r i a l ,  " co n ta in s  no 
mention re g a rd in g  th e  r e l a t iv e  ages o f th e  p ro sp e c tiv e  spo u ses. This 
to g e th e r  w ith  c h ild  m arriage be ing  p e rm itte d  in  t h i s  law , le av e s  
the  door open f o r  the  m arriage o f v e ry  young g i r l s  to  much o ld e r  and 
r ic h e r  men. Indeed a  co n sid e rab le  percen tage  o f m arriages in  
A fghan istan  a re  w idely  d is p ro p o r t io n a te .  This le a d s  to  a  v a r ie ty  o f  

problem s, one o f  which i s  th e  problem of young w id o w s... our s o c ia l  
w e lfa re  re q u ire s  t h a t  l e g i s l a t i o n  should impose n ecessa ry  r e s t r i c t i o n s  

to  p rev en t d is p ro p o rtio n a te  m a rr ia g e s .1* (3)
The m arriage  o f  a  young g i r l  to  a  co n sid e rab ly  o ld e r  man i s  

l i k e l y  to  le a v e  a r e l a t i v e ly  young widow and p o s s ib ly  c h ild re n  who 
need s e c u r i ty  and p ro te c t io n .  This i s  a  problem in  i t s  own r ig h t  
which can be reduced th rough  l e g i s l a t i o n .  The p o in t to  make however 

i s  th a t  th e  e x is te n c e  o f th i s  s i tu a t io n  i s  su sc e p tib le  to  th e  incumbent 
p ra c t ic e  r e l a t in g  to  widows as d iscu ssed  above.

S im ila r ly  th e  m arriage o f  a  young man to  a  co n sid e rab ly  o ld e r  

woman tends to  n u rtu re  a  d e s ir e  f o r  a  younger w ife  and p o s s ib le  polygamy.

1 . H.H. Smith e t  a l ,  op. c i t :  98.
2 . " I t  i s  n e ce ssa ry  to  review  the  n o to r ie ty  o f  th e  p re v a il in g  customs 
and p r a c t ic e s .  As soon as th e  g i r l  i s  in  h e r  e a r ly  te e n s ,  she i s  
m arried  o r r a th e r  g iven  o f f  to  th e  v e ry  o ld  guru o r any person  th a t  
th e  p a re n ts  may choose . . . ,  As p e r  c a p ita  income in  th e  coun try  i s  
h a rd ly  $90, many fa m ilie s  have a v e ry  a u s te re  l i f e .  When t h e i r  
dau g h ter grows up, th ey  want to  make su re  h e r  l o t  d u rin g  h e r  youth i s  a 
b e t t e r  one and make every  e f f o r t  to  marry h e r o f f  to  a w e ll- to -d o  husband. 
Wow s in ce  a l l  young have n o t made t h e i r  money y e t ,  the  p ro sp e c tiv e  husbard 
o f te n  ends up to  be o ld e r  than  th e  g i r l* s  f a th e r .  This however does
n o t w orry th e  p a r e n ts ."  (Kabul Times .  Oct. 23 , 1971: o p . c i t ) .
3 . Mermon. No. 7 & 8 , 1350:76( e d i to r ia l  a r t i c l e ,  o p . c i t ) .



121

The f i n a l  b u t n o n e - th e - le ss  s ig n i f ic a n t  f a c to r  among those  r e l a t in g  
to  th e  in c id en ce  o f polygamy i s  th e  sen su a l one* This i s  p robab ly  
p re se n t e i t h e r  s in g u la r ly  (1) o r a lo n g sid e  one o r more o f th e  o th e r  

f a c to r s  t h a t  may be o p e ra tiv e  in  in d iv id u a l cases*
Commenting on polygamous p ra c t ic e s  in  A fg h an is tan , an inform ed 

commentator noted  the  fo llow ings

"Polygamy i s  one o f the  c r i t i c a l  problems th a t  has b rought v a s t  

m ise rie s  to  th e  fam ily  and has s e r io u s ly  a f fe c te d  the  normal growth 

o f th e  c h ild re n  and thus o f our s o c ia l  e v o lu tio n . Today polygamy 
in  A fghan istan  i s  p ra c tic e d  in  such fa sh io n s  th a t  th e  s l i g h t e s t  

a t te n t io n  i s  n o t p a id  to  th e  co n d itio n s  o f  i t s  p e r m is s ib i l i ty  in  
Is lam , n o r i s  th e re  any d is c r im in a tio n  e x e rc ise d  w ith  reg ard  to  th e  

in d iv id u a l needs f o r  i t*  C en tu ries  ago when human c iv i l i z a t i o n  was 
p ass in g  i t s  r e l a t i v e ly  ju v e n ile  s ta g e s , Islam  p e rm itte d  polygamy; 

b u t even in  th o se  co n d itio n s  th e  f e a r  o f  i n ju s t i c e  p re sen te d  an 
em inent c o n s id e ra tio n . In  contem porary tim es t h a t  human c i v i l i z a t i o n  
has seen i t s  unprecedented advance, the  needs and s tan d a rd s  o f  l iv in g  
have developed so much so th a t  even a  m a te r ia l  im p a r t ia l i ty  in  i t s  
r e l a t iv e  sense can h a rd ly  be m ain tained  among se v e ra l w ives and 
c h ild re n . L e t alone a t o t a l  and p sy ch o lo g ica l im p a r t ia l i ty  th e  
im plem entation  o f which i s  v i r t u a l l y  im p o ssib le . C onditions o f l i f e  
have changed in  v a rio u s  s ta g e s  through h is to r y .  While the  b a s ic  
p r in c ip le s  o f Islam  can be k e p t, th ey  should meanwhile be in te rp re te d  

in  the  l i g h t  o f  the  new socio-econom ic and e d u ca tio n a l cond itions*
Islam  allow ed polygamy f o r  th e  p ro te c tio n  o f women and t h e i r  substance* 

Yet polygamy in  t h i s  co un try  i s  p ra c t ic e d , e s p e c ia l ly  by th e  w ealthy  
c la s s ,  in  such fa sh io n s  th a t  a re  o ffen s iv e  to  th e  r ig h t s  and in te r e s t s  

o f  women. I t  i s  u n fo rtu n a te  to  see th a t  even among the  en lig h te n ed  

f a m il ie s ,  polygamy i s  p ra c tic e d  as a m a tte r  o f sh ee r l u s t  and s e n s u a l i ty  
o f te n  masqueraded under th e  names o f s o -c a lle d  a d o ra tio n  and love*

I  w ish to  emphasize th a t  my experience  in  th i s  o f f ic e ,  as p re s id e n t 

o f Women* s S o c ie ty  has g iven  me c lo se  f a m i l i a r i t y  w ith  th e  problem s 
o f my co u n try  women* I  f e e l  com pelled to  say th a t  polygamy 
c o n s t i tu te s  a  source o f v a s t  m ise r ie s  to  la rg e  numbers o f fa m il ie s  
in  th i s  c o u n try .” (2)

1 • 11A man? may tak e  a  second w ife  o r a  younger w ife  when the  f i r s t  
one grows o l d . ” (D .W ilber, A fghan istan , op. c i t :  9 2 ).
2 . S .F . E tim ad i, i n Mermon, No. 10, 1350 : 6.
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L e g is la t iv e  and J u d ic ia l  I n a c t iv i ty
No l e g i s l a t i o n  has been e f fe c te d  s in ce  th e  d is c o n tin u a tio n  o f th e  

Nizdmndmas o f th e  1920*s .  As a lre a d y  m entioned, the  NizamnSmas ceased 

to  app ly  w ith  th e  a b d ic a tio n  o f Amanullah. The anti-G overn­

ment r e v o l t  o f 1929, fo llow ed  by th e  c h ao tic  ru le  o f Bacha-e SaqSb, 
brought th e  co un try  to  th e  b r in k  o f a  t o t a l  c o lla p se  o f th e  c i v i l  and 

p o l i t i c a l  o rd e r .  Major f a c to r s  th a t  le d  to  th e  f a l l  o f Amanullah 

were many, most o f  which can be seen  in  th e  c o n tex t o f the  r e la t io n s h ip s  

o f th e  c e n tr a l  government w ith  th e  t r i b e s .  A p o in t to  no te  here  i s  
th a t  the  Nizamnama reform s can h a rd ly  be regarded  among th e  m ajor 

f a c to r s  which le d  to  th e  dow nfall o f  /jnanu lloh . (1) An u n fo rtu n a te  
consequence o f t h i s  whole ep iso d e , however, was the  f e a r s  i t  c re a te d  
on the  p a r t  o f  th e  subsequent regime w ith  reg a rd  to  m odern ization  
and reform . R eform ist a c t i v i t i e s  were thus v i r t u a l l y  d isc o n tin u e d , 

and a C o n s ti tu tio n  alm ost empty o f  the  s p i r i t  f o r  reform  was in tro d u ced  

in  1931 which in  i t s  announcing th e  g enera l a p p l ic a b i l i ty  o f the 
t r a d i t io n a l  H anafi law  in  the c o u r ts ,  t a c i t l y  can c e lled  th e  Nizamnama 
reform s a l to g e th e r .  The t r a d i t i o n a l  p o s i t io n  rem ained u n a ffe c ted  
even under th e  term s o f th e  fo llo w in g  C o n s ti tu tio n  of 1964.
Under th i s  C o n s ti tu tio n , H anafi law  would app ly  whenever no 
s ta tu to r y  l e g i s l a t i o n  covered a case b e fo re  th e  co u rts  Since no 
l e g i s l a t i o n  has covered polygamy, H anafi f iq h  rem ained a p p lic a b le .
The H anafi p o s i t io n  th a t  considered  polygamy as a  m a tte r  f o r  the moral 

conscience o f th e  in d iv id u a l has been m ain tained  in  the  c o u r ts .  
R e f le c tin g  th e  p re v a il in g  ju d i c i a l  a t t i t u d e ,  th e  d e c is io n  o f the  
C assa tion  C ourt in  S a f iw a .  V, Abdul. Wahab in d ic a te s  no a ttem p t to  

s u b s ta n t ia te  th e  Qur'an!c req u irem en t-o f im p a r t ia l i ty  in  a  polygamous 
m arriag e . Polygamy th u s , e s s e n t i a l l y  rem ains beyond th e  a c t iv e  

ru le  o f law  in  A fg h an is tan .

1 . ttThe i r r i t a t i o n  and r e s is ta n c e  generated  by the m odern ization  
programme were ta n g e n t ia l  to  th e  b a s ic  c o n f l ic t  between Government 
and t r i b e s  and th e re fo re  n o t a  c e n tr a l  o r  proxim ate cause o f the  
r e b e l l i o n . ,  e t  seq n (L .3. P o u lla d a ,in  A fg h an is tan . Some New 
Approaches. 1969. e d ite d  by G. Grassmuck e t  a l  *• 100) * Many Afghan 
commentators, G.M. Ghubar e .g .  ho ld  a s im ila r  opinion*
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In  S a f iw a  v . Abdul Wahab (1 ) , S aflyya  claim ed, b e fo re  th e  c o u rt 

o f f i r s t  in s ta n c e  (Shahri-Naw, K abul), the  occurrence  o f d iv o rce  
between h e r  and A. Wahab* Although d iv o rce  c o n s t i tu te s  the  main 
theme o f t h i s  c ase , polygamy i s  n e v e r th e le s s  d iscu ssed  as a  c o n tr ib u tin g  
f a c to r ,  S a fiyya  s ta te d  th a t :  ,!I  m arried  Wahab in  1336 AH and from 

th i s  m arriage  I  have a d au g h te r , N afisa  and a son , Abdul M ajid.

L a te r  on th e  18.11.13A2 as a  r e s u l t  o f a  g rievance  Wahab held  

a g a in s t  me, he d ivorced  me by R ev o cab le  fralaq1. While I  was s ta y in g  
w ith  my p a re n ts  and b e fo re  th e  com pletion o f my p e rio d  o f *idda. Wahab 

s e n t f o r  me in  o rd e r  to  resume m a r ita l  l i f e  w ith  him. He th en  had 
in te rc o u rs e  w ith  me. He subseq u en tly  m arried  an o th e r w ife , H a jira , 

and we a l l  l iv e d  in  th e  came house. But Wahab was more in flu en c ed  by 

h is  new w ife  and as a r e s u l t  he p e rsecu ted  and b e a t  me. Consequently 
on the  12.11.1344* Wahab d iv o rced  me by a  1 t r i p l e  tia laq1, a f t e r  which 
I  went to  l i v e  w ith  my p a re n ts  and have ev e r s in c e .  Wahab has n o t p a id  
me any m aintenance nor has he p a id  me my dower. I  hereby demand th a t  
i t  should be confirm ed th a t  our m arriage has ceased to  e x is t  and he 
must no lo n g e r  reg a rd  h im se lf as my husband, o r encroach on my
freedom . I  a lso  demand a  documented sta tem en t from Wahab confirm ing  
the  f i n a l  d iv o rc e , th a t  has tak en  p lace  between u s . Wahab was th en  
asked to  p re s e n t h is  defence which he consequen tly  d id  and in  which 
he emphasized th a t  the  f a c t  th a t  th e  p l a i n t i f f  had s ta te d  in  h e r  
p e t i t i o n  th a t :  ! I  sp en t f iv e  y ears  w ithou t th e  h e lp  o r  m aintenance 

o f A. Wahab*, in d ic a te s  th a t  she i s  s t i l l  ho p efu l o f re c e iv in g
m aintenance, th en  she must s t i l l  c o n s id e r h e r s e l f  in  ray n ik ah . The
c o u rt o f f i r s t  in s ta n c e  acknowledged th a t  th e  p l a i n t i f f  had i n  

f a c t  made such a s ta tem en t in  w r it in g  which in d ic a te d  th a t  she 

expected from  Wahab, who had th re e  wives a t  th e  tim e , g r e a te r  

a f f e c t io n  and c o n s id e ra tio n  in  m a r ita l  l i f e  than  he gave h is  o th e r  

w ives. Or e ls e  th a t  the  p l a i n t i f f  found the  home atm osphere and l i v in g  
w ith  two co-w ives u n p le a sa n t. In  a d d itio n  to  t h i s ,  Wahab has a ls o  

f a i l e d  to  m ain ta in  e q u ita b le  tre a tm e n t among h is  w ives which i s  
why S afiyya  has i n i t i a t e d  t h i s  c laim . For i t  i s  on re  .card th a t  A li 

Ahmad, th e  f a th e r  o f S a fiy y a , once suggested  th a t  i f  Wahab acq u ired

1 . J u d ic i a l  se tt le m e n t No. 157/16.9 .1348 (1969), C assa tio n  c o u rt f o r  
c i v i l  and c rim in a l a f f a i r s ,  Kabul.



a separate house for Safiyya, th e ir  married l i f e  might improve. On 
the b asis  of the above m aterial, the primary court came to the 
decision  (ju d ic ia l settlem ent 5/27.2,134-8) that Wahab had not 
divorced Safiyya in  the f i r s t  place and ordered her to abide by 
her marital ob ligations to Wahab. He i s  hereby a lso  obligated to 
maintain ju s t ic e  in  h is treatment of a l l  h is w ives. Safiyya appealed 
to the provincial court of Kabul. The appeal court stated that in
i t s  opinion the primary court must base i t s  decision  upon va lid
S h a r i1 a reasoning. In th is  case the primary court has no such 
reasons on which to base i t s  d ecision . The primary court has, 
moreover, made a decision  in  regard to a matter which was not in  
i t s  power to judge. The appeal court quashed the decision  of the 
primary court as i t  was considered to be in  c o n flic t  with ^harl* a.
The appeal c o u rt then  asked th e  a p p e lla n t to  subm it h e r  claim  anew. 
Wahab th en  produced h is  d e ta i le d  s ta tem en t of d e fen ce , b u t th i s  s t i l l  
d id  n o t c l a r i f y  the  e s s e n t ia l  p o in t  i . e . ,  th e  claim  o f  d iv o rc e . The 

appeal c o u r t , however, considered  Wahab* s s ta tem en t a d e n ia l  o f  
d iv o rc e . The c o u rt th en  asked S afiyya  to  p rov ide  w itn e sse s  to  
sup p o rt h e r  claim  o f d iv o rc e . The a p p e lla n t f a i l e d  to  p rov ide

w itn e sse s  and asked the  c o u rt to  p u t Wahab on o a th . Wahab took  th e
o a th  to  th e  e f f e c t  th a t  no d iv o rce  has o ccu rred . The appeal c o u rt 

is su e d  i t s  d e c is io n  o f *ceqse controversy* (se ttle m e n t No. 7/14-»4-«1348) 
and o rdered  th e  a p p e lla n t to  cease p e s te r in g  h e r  husband. S afiyya  
re -ap p ea led  to  th e  C assa tio n  C ourt. The C assa tio n  C ourt, a f t e r  
s c r u t in y ,  considered  th a t  s in ce  th e  a p p e lla n t has f a i l e d  to  produce 

any evidence to  prove h e r  c laim  and has p u t th e  d e fen d an t on o a th  ■ 
in  accordance to  Shari* a ,  th e  appeal court* s d e c is io n  i s  c o r re c t 

and hereby  confirmed-. As th e  i n s t i t u t i o n  of m arriage and th e  m utual 

r ig h t s  of th e  spouses a re  f irm ly  founded in  th e  S h a ri’ a , th e re fo re  
Wahab i s  o b lig a te d  to  p rov ide  th e  p l a i n t i f f  w ith  m a in ten an ce /c lo th in g  

in  accordance w ith  h is  s tandards o f l i v in g  and economic a b i l i t y .
He i s  a lso  o b lig a te d  to  provide a  sep a ra te  re s id en c e  f o r  S a fiy y a , 
and to  f u l f i l  a l l  h e r  r ig h t s  in  accordance to  th e  guidance and 
p ro v is io n s  o f th e  Shari* a .  S a fiy y a  i s  a lso  o b lig a te d  to  ab ide by h e r 
S h ari* a  o b lig a tio n s  and to  re s p e c t h is  r ig h t s  o v e r her.**
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In  th e  above c a se , th e  fo llo w in g  p o in ts  should be noted*

a) W ahabi f iv e  y e a r d e s e r t io n  o f  S afiyya , when supposedly 

no d iv o rce  had taken  p la c e .
b ) No p ro v is io n  o f m aintenance o r  dower d u rin g  th i s  p e r io d .

c) No re s id en ce  prov ided  by Wahab, l e t  alone a sep a ra te

re s id e n c e .
d) The prim ary  c o u r t1 s s ta tem en t th a t :  rtWahab has a lso  f a i l e d  

to  m a in ta in  e q u ita b le  tre a tm e n t among h is  w ives” , le n d s  su p p o rt to  
th e  a lle g e d  c ru e l ty  (p e rsec u tio n  and b e a tin g )  ex e rc ise d  by Wahab.
Not to  m ention S a fiy y a ’ s claim  o f rep ea ted  d iv o rc e s  by Wahab, 
which seems hard  to  be d isco u n ted  a lto g e th e r*

e) That a  son and a  d au g h ter were born  to  th e  m arriag e . This
in d ic a te s  th a t  b a rre n n e ss , which accord ing  to  popular f e e l in g  may 
g ive grounds f o r  polygamy, was c e r ta in ly  n o t th e  case  h e re .

I t  i s  a  recognized  ru le  o f procedure t h a t  when one claim  i s  
under c o n s id e ra tio n  i n  th e  c o u r t ,  th en  th a t  claim  on ly  i s  to  be 
co n sid e red , u n le ss  th e re  i s  a l i n k  which n e c e s s i ta te s  the  ju d i c i a l  
c o n s id e ra tio n  o f a  s e p a ra te  claim  ( l ) .  In  t h i s -  case i t  i s  under­
s tan d ab le  th a t  th e  c o u rt had to  co n cen tra te  on ly  on th e  claim  o f 
d iv o rc e . Furtherm ore, t r a d i t i o n a l l y  polygamy a lone  does no t 
u s u a lly  form th e  b a s is  o f  a j u d ic i a l  c la im . This i s  a lso  c le a r  in  
the  d e c is io n  of th e  appeal c o u rt when i t  s ta te d  th a t  the  p rim ary  

c o u r t 51 has made a d e c is io n  in  reg a rd  to  a m a tte r  which i t  was n o t 

in  i t s  power to  ju d g e .” On th i s  account th e  C assa tio n  Court would 
be e q u a lly  j u s t i f i e d  in  n o t r e f e r r in g  to  th e  q u e s tio n  o f polygamy 

a t  a l l .  But when re fe re n ce  i s  made to  polygamy in  th e  f i n a l  
v e r d ic t  o f the  c o u r t ,  th en  i t  would seem j u s t i f i e d  to  argue th e  
c o u r t1s d e c is io n  in  term s o f i t s  e f f e c t iv e  v a lu e .

For th e  court* s d e c is io n  on th e  q u e s tio n  o f polygamy seems to  pay 
no more th a n  l i p  se rv ic e  to  th e  im portance o f im p a r t ia l i ty  in  
polygamous m arriag e . Although the  S h a r i’ a  schoo ls have l e f t  th e  q u e s tio n  

o f  e n te r in g  a polygamous m arriage up to  th e  in d iv id u a l ,  th ey  a re  
n e v e r th e le s s  agreed th a t  once a man has m arried  polygam ously th e  law 

concerns i t s e l f  w ith  th e  r ig h t s  o f h is  w ives. The lo o se  and g en era l 
wording o f  the  C assa tio n  C ourt in  i t s  d e c is io n  th a t  Wahab i s  o b lig a te d

1 . See Law o f C iv il  procedure 1957 (s e c tio n  on the  ’ su b je c t o f claim s4.')
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* to  p rov ide  S afiy y a  w ith  m a in ten an ce /c lo th in g  accord ing  to  h is  
s tan d a rd s  o f  l iv in g  and economic a b i l i t y  • •• and to  f u l f i l  a l l  h e r  
r ig h t s  in  accordance to  th e  guidance and p ro v is io n s  o f  the  S h a ri1a 

e t c * . . 1*, i s  a  r e f le c t io n  o f th e  u n ju s t i f i a b le  a t t i t u d e  o f  th e  c o u r t .  

A lthough th e  c o u rt o b lig a te d  Wahab to  p rov ide  a  s e p a ra te  re s id en c e  
f o r  S a fiy y a , th e re  i s  no assu ran ce  i n  th e  court* s d e c is io n  o f th e  

consequences should he re fu se  to  do so .
That polygamy i s  a  problem  which c a l l s  f o r  l e g i s l a t i v e  reform  

i s  obv ious. As noted  by an o f f i c i a l  o f th e  M in is try  o f J u s t ic e :  
nI t  must be adm itted  th a t  th e  new M arriage Law i s  no t com pletely  
re sp o n siv e  to  a l l  th e  problems concern ing  the  le g a l  s ta tu s  o f women 
in  A fghan istan . N otw ithstanding  some fav o u rab le  m easures in  t h i s  
Law in  reg a rd  to  c e r ta in  adverse  m arriage t r a d i t i o n s ,  o th e r  problem s 
rem ain to  be so lv ed . One among th e se  problems i s  the  r a th e r  p a in fu l  

and c r i t i c a l  s u b je c t o f polygamyff* (1)
R efe rrin g  to  a r t i c l e  (32) o f th e  M arriage Law concern ing  d e leg a te d  

ta la q  (t a l a a - e- ta fw ld ) . the  same commentator con tinued : ,fB efore Islam , 
no r e s t r i c t i o n s  e x is te d  on polygamy* Islam  l im ite d  polygamy 
n u m erica lly  to  fo u r ,  and th i s  i s  ag a in  c o n d itio n a l upon the  im plem entation  

o f e q u a l i ty .  The Qui*an i s  e x p l i c i t  on t h i s .  In  th e  e x is te n t  law , 
th e re  i s  a  p ro v is io n  which can be used as a  r e s t r i c t i v e  measure on 
polygamy q u ite  in  l in e  w ith  th e  s p i r i t  o f Shari* a  in  t h i s  resp ec t*
Under a r t i c l e  (32) o f  th e  M arriage Law, d iv o rce  i s  a  r ig h t  o f th e  
husband, b u t he i s  a u th o rized  to  d e leg a te  th i s  power to  th e  w ife 
by means o f a  le g a l  document e i t h e r  a t  the  o u ts e t  o r  d u rin g  th e  course 

o f the  m arried  l i f e .  At the  o u ts e t  the  t r a n s f e r  can be e f fe c te d  by ' 
means o f the  deed o f m arriage -  n ikah  kha t -  o r f a i l i n g  t h a t ,  and 
d u rin g  th e  course o f  th e  m a r tia l  l i f e  by means o f  a  documented s ta tem en t 

( io r a r  k h a t) .  The w ife  then  could  e x e rc ise  the  power a t  th e  even t 
o f  a p o s s ib le  u n ju s t  behav iou r o f th e  husband in c lu d in g  h is  m arrying 

polygam ously; she could p rev en t him from dojng so**.

R e fe le c tin g  th e  e x is te n t  . e g a l i t a r i a n  a t t i t u d e ,  Zhwand went on to  say: 
**Essential changes a re  bound to  occur to  the  i n s t i t u t i o n  o f 

m arriage and i t s  le g a l  order* The e v o lu tio n  o f laws and le g a l  develop­
ments on th e  in te r n a t io n a l  le v e l  c a l l  f o r  th e  im plem entation  o f c e r ta in

1 . S.Zhwand (Deputy M in is te r  o f J u s t i c e ) ,  In  Mormon. No.10, 1350:3*
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b e n e f ic ia l  ad ju stm en ts . The n o tio n  which regarded  woman as  in s tru m en ts  
o f  p le a su re  g ives p lace  to  th e  b e l i e f  in  h e r  e q u a l i ty  in  human d ig n ity *  
In  th e  l i g h t  of such developm ents and in  accordance w ith  th e  s p i r i t  
o f th e  U n iv ersa l D e c la ra tio n  o f Human R igh ts , and under a r t i c l e  25 
o f th e  C o n s ti tu tio n  which procla im s th e  e q u a l i ty  o f sex es , s te p s  w i l l  

be tak en  toward f u r th e r  e q u a liz a t io n  o f th e  r ig h t s  o f women 

in  A fg h an is tan . For in s ta n c e  d u rin g  th e  d r a f t in g  of th e  c i v i l  code, 
e f f o r t  w i l l  be made to  e n ac t p ra c t ic a b le  r e s t r i c t i o n s  on polygamy. 

B e n e fitin g  . from th e  experience  o b ta ined  elsew here in  Muslim 
c o u n tr ie s ,  one approach th a t  i s  in  l in e  w ith  th e  Qurcfe lc c o n d itio n  
of 1 j u s t i c e 1 would be to  make polygamy dependant on th e  husband* s 
o b ta in in g  the  fo rm al consen t o f h is  f i r s t  w ife.*1
R efe rrin g  to  th e  above s ta te m e n t, a*Memorf e d i to r i a l  a p t ly  commented 
th a t :

nA r t ic le  32 does no t p rov ide  a s a t i s f a c to r y  b a s is  fo r  r e s t r i c t i n g  
polygamy. F or t h i s  a r t i c l e  does no t co n ta in  any th ing  b ind ing  on the 

husband to  d e le g a te  the  power o f  ta lS q  to  h is  w ife . To le av e  th e  
q u e s tio n  o f  t r a n s f e r  o f th e  power o f ta lS o  e n t i r e ly  to  th e  p e rsu as iv e  
in f lu e n c e  o f the  w ife i s  to  ask  f o r  a  co n ten tio u s  p rocess a t  th e  
o u ts e t  o f m arriage which i s  r a th e r  u n fa m ilia r  to  the t r a d i t i o n  
o f m arriag e . In  o u r view d e le g a tio n  of ta la a  could be used as an 
e f f e c t iv e  r e s t r i c t i o n  o n ly  when d e le g a tio n  form ed, l ik e  dower, a  
n ecessa ry  p a r t  o f  th e  deed o f  m arriage a t  i t s  r e g i s t r a t io n .  This 
would re q u ire  th e  a d d itio n  o f a new c lau se  to  th e  p re se n t M arriage 
Law.

M oreover, th e  law w ith  reg a rd  to  polygamy should be amended sooner 

than  the  prom ised c i v i l  code. I t  i s  ad v isab le  to  re v is e  and amend th e  
p re se n t law  r a th e r  than  to  aw ait th e  c i v i l  code. And to  aw ait how 
many more y e a rs l I t  took  s e v e ra l y ea rs  to  p ass  th e  M arriage Law; 

how many more f o r  th e  c i v i l  code?n (1)

Commenting on th e  v e rse  o f  polygamy, M. S. “Kubbari th e  th en  

Deputy P re s id e n t o f the  Council of Learned (Jam ir a t - u l - u l  ama) h e ld  
the fo llo w in g  view:

nThe v e rse  * . . .  i f  you fe a re d  th a t  you cannot do ju s t i c e ,  th e n  
tak e  o n ly  one w ife* , i s  g ram m atically  a  c o n d itio n a l s ta te m e n t. In

1 . Mermon e d i t o r i a l ,  The M arriage Law Should be Amended and Completed, 
Mb.11, 1350 (1971): 21.
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c o n d itio n a l s ta te m e n ts , as f a r  as the  ru le s  o f lo g ic s  ap p ly , the  f u l f i l ­

ment o f  predicam ent i s  dependant on th e  fu lf ilm e n t o f  th e  c o n d itio n . 
Inasmuch as th e  c o n d itio n  i s  s a t i s f i e d ,  th e  predicam ent w i l l  accrue 
accord ing ly*  I f  th e  im plem entation o f th e  co n d itio n  i s  c e r ta in ,  
the  predicam ent i s  c e r ta in ,  b u t i f  th e  fo rm er i s  u n c e r ta in , th e  

l a t t e r  i s  u n c e r ta in  a cc o rd in g ly . S ince th e  c o n d itio n  here  i s  the 

’ f e a r  o f in ju s t i c e * ,  . th e re fo re  th e  p red icam en t, i . e .  m arrying 

one w ife  p r e v a i l s .  The v e rse  would hence mean th a t  whenever the f e a r  
o f  i n ju s t i c e  e x i s t s ,  on ly  one w ife  i s  p e rm itte d . As the  f e a r  o f 

in ju s t i c e  e x is t s  in  a l l  c a se s , i . e .  on th e  p a r t  o f th o se  who do a ttem p t 
to  ren d e r ju s t i c e  as w e ll as on th e  p a r t  o f those  who do n o t ,  th e re ­
fo re  monogamy p re v a i ls  to  a l l  c a se s . Anyone who, a t  p re se n t tim es , 
m arrie s  a d d it io n a l  w ife  d e v ia te s  from th e  v e rse  as ab o v e .” (1)
A*Mermon’ e d i t o r i a l  upheld  th e  above view say ing  th a t  ** t h i s  i s  a w e ll-  
founded S hari*a  reaso n in g  and on th i s  b a s is  we propose th e  p ro h ib i t io n  
o f  polygam y.* (1)
The on ly  o p p o s itio n  to  th e  a b o l i t i o n i s t  view he ld  by*Mermon*came 

from  'Ghaheez,* a  n o n - o f f ic ia l  weekly p e r io d ic a l  which in  i t s  

e d i to r i a l  headed. 'Does Mormon Deny th e  Qur'an* reg arded  Mermen*s 
p o s i t io n  as 'a n t i - 1  s i  ami c* and 'w e s t s trick en *  and supported  polygamy 

as a fav o u rab le  means o f  p rev en tin g  z in a .  *Mermon* in  response  convened 
a conference on the  s u b je c t ,  and su b sequen tly  in  an e d i t o r i a l  headed 
'Do th e  Ghaheezis Know the  Qur'an* r e je c te d  the 'G hajieez ' comments as 
*incom prehensive and m is re p re se n ta tiv e  o f  th e  Qur'an* (2)* Commenting 
on th i s  c la sh  o f v iew s, a 'K abul Times’ e d i to r i a l  w rote th e  fo llo w in g  
in  p a r ts

in  i t s  ed ito ria l,'M erm on*  answers the  unfavourable  comments 
o f a  p r iv a te  weekly p e r io d ic a l  *Ghaheez. The 'Mermon* e d i t o r i a l  

co n ta in s  a  good coverage o f th e  conference h e ld  l a s t  month a t  th e  

Women* s I n s t i t u t e  where a number o f women and men spoke about the 

new M arriage Law. Ghaheez a p p a re n tly  accused Mermon o f  having  
pro-W estern  tendency to  ig no re  th e  te n e t s  o f Islam  in  an Is lam ic  
c o u n t r y . . , .  The Mermon e d i to r i a l  claim s th a t  Ghaheez has in te rp re te d

1 . See Mermon No. 10, 1350s 7,9..
2 . See More in  Mermon, No. 10, 1350 : 6 .



129

a  v e rse  o f the  QurT an reg a rd in g  polygamy in  such a way to  m islead  

th e  p eo p le . Mermon th en  in te r p r e t s  th e  same v e rse  which c le a r ly  
says th a t  i f  men can n o t keep e q u a l i ty  and ju s t i c e  among many 

w ives, m arrying one w ife  i s  a llow ed . Those who su p p o rt the  id e a  
o f  polygamy in f a c t  a c t  c o n tra ry  to  th e  h o ly  Qur’ an , a s s e r t s  the 

Mermon e d i t o r i a l , ” (1)
This i s  fo llow ed by a  s ta tem en t o f Zhwand, the  Deputy M in is te r  o f 

Ju s tic e *  ’ w h ile  r e f e r r in g  to  th e  need f o r  reform s to  be in co rp o ra ted  

in  the  c i v i l  code , Tfcwand no ted :
”The M in is try  o f J u s t ic e  considers* c e r ta in  im p o rtan t 

reform s as n ecessa ry  to  be in c o rp o ra te d  in  the  d r a f t  c i v i l  
co d e ...,. R e s tr ic t io n s  w i l l  be in tro d u ced  on polygamy which w i l l  be 

in  accordance w ith  th e  s p i r i t  o f  th e  p re sc r ib e d  ju s t i c e  in  the  

Qur’ an and in  l i n e  w ith  some v a lu ab le  exp erien ces  th a t  have been 
o b ta in ed  in  o th e r  Muslim c o u n tr ie s . A p ra c t ic a b le  measure in  th i s  
r e s p e c t  f o r  example i s  th e  requ irem en t o f a  form al consent of the  
f i r s t  w ife  b e fo re  th e  c o u r t, and the  enactm ent o f s u f f i c i e n t  
s an c tio n s  to  s u b s ta n t ia te  th a t  co n sen t. In  case th e  husband d id  
n o t comply w ith  h e r  w ish es , the  f i r s t  w ife  should have th e  r i g h t  to  

d is so lv e  th e  m arriag e . Such measures w i l l  to  some e x te n t o b v ia te  

some o f th e  tra g e d ie s  o f polygamy. ■ In  any c a se , th e  p re se n t 

s i tu a t io n ,  looked a t  from th e  van tage o f th e  modern co n d itio n s  o f 
to d ay , i s  considered  to  re q u ire  th e  in tro d u c tio n  o f a  new and 
e q u ita b le  le g a l  o r d e r . . . .  The p ro v is io n  o f  d e leg a ted  ta la o  in  the  
e x is t e n t  M arriage Law, i f  p ro p e rly  im plem ented, can p re v e n t the 
emergence o f  c e r ta in  c ru e l polygamous m arriag es , b u t more fundam ental 
reform s shou ld , as a lre a d y  p o in ted  o u t, be embodied in  the  c i v i l  
co d e .” (2)

1 . Kabul Times. Feb. 7 th ,  1972.
2 . The sta tem en t added th a t  ”th e  M in is try  o f J u s t ic e  a lso  contem plates 
th e  in tro d u c tio n  o f  c e r ta in  fundam ental reform s in  o th e r  a re a s  o f
th e  fam ily  law . The b a s ic  p o in ts  o f  reform s to  be in c o rp o ra te d  
in  th e  d r a f t  c i v i l  code have been proposed by th e  M in is try  o f 
J u s t ic e  to  th e  C abinet in  Mizan 1350 (1971), and a committee o f  
th e  M in is try  o f J u s t ic e  i s  p re s e n tly  working on th e  code.
The M in is try  o f J u s t i c e  had then  em phasised th e  need f o r  such reform s 
and th e  e x is te n c e  o f th e  demand f o r  them under the  p re s e n t C o n stitu tio n *  
(see Is lafr-A nis d a i ly ,  9-3* 1352 (1973), p .1 0 ) .
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In  view o f th e  p re s e n t w r i te r ,  consen t o f th e  f i r s t  w ife , however 

p ra c t ic a b le ,  should n o t be r e l i e d  upon as th e  so le  b a s is  o f 
j u s t i f i c a t i o n .  For one can imagine circum stances where a  deteim ined  

husband can p re s su r iz e  h is  w ife  in to  g iv in g  h e r consent b e fo re  th e  

c o u r t .  The weaker socio-econom ic p o s i t io n  o f vom eK ';'-d4fferential 
ed u ca tio n , th e  i n a b i l i t y  o f a  w ife  to  give b i r t h  to  a  la rg e  number o f 
c h ild re n  as the  husband may d e s i r e ,  the  th r e a t  o f d iv o rce  e t c , ,  can 
be abused f o r  p ro cu rin g  th e  consent o f th e  f i r s t  w ife . Her consent 
n e v e r th e le s s , ought to  c o n s t i tu te  an im p o rtan t c o n s id e ra tio n  a lo n g sid e  

o th e rs  to  form the  b a s is  o f a  j u d i c i a l  o rd e r .
Modem Reforms R ela tin g  to  Polygamy

Inform ing th e  Shari* a  law  on polygamy, modern re fo rm is ts  

in  Muslim c o u n tr ie s  have a l l  based t h e i r  j u r i s t i c  argum ents on th e  
Qur.1 an ic  "verse  o f polygamy". An e a r ly  o p in io n  th a t  in s p ire d  the  
Middle E aste rn  re fo rm is ts  was formed by Muhammad Abduh, who in  tu rn  
has founded h is  argument on a l-S h 5 f JftL* s v e rs io n  o f th e  in te r p r e ta t io n  o f 

th e  "v erse  o f polygamy,** The p o in t t h a t  Abduh p a r t i c u l a r ly  emphasized was 
t h a t  a  man who a lre a d y  had one w ife should  be fo rb id d en  to  marry 

a n o th e r , un less  th e  c o u rt was s a t i s f i e d  th a t  he would be ab le  to  keep 
to  two c o n d itio n s , namely an equal d i s t r ib u t io n  o f h is  fa v o u rs , and 
competence to  meet a l l  h is  f in a n c ia l  o b l ig a t io n s .  This was a  
d e p a r tu re  from th e  t r a d i t i o n a l  p o s i t io n  o f  th e  S h ari*a  schoo ls which 
construed  th e  "verse  o f polygamy" as  an e s s e n t i a l ly  moral e x h o r ta tio n  
ap p ea lin g  to  th e  husband*s conscience r a th e r  than  as a  p o s i t iv e  le g a l  

c o n d itio n  to  precede a  polygamous m arriag e . I t  was Abduh*s in f lu e n c e  
which prompted the  E gyp tian committee appo in ted  in  1926 to  recommend 

reform s in  th e  laws o f  m arriage and d iv o rc e . L e g is la t io n  to  t h i s  
e f f e c t  was even accep ted  by the  E gyptian C abinet in  1927, on ly  to  be 
ve toed  by King Fuad,

No f u r th e r  a c tio n  was tak en  on t h i s  s u b je c t  in  any Arab co u n try  u n t i l  
1953 when th e  S y rian s  prom ulgated t h e i r  Law o f  P erso n a l S ta tu s , (1)
The S yrian  refo rm ers m ain ta ined  th a t  th e  Q u ra n ic  p ro v is io n  should 

be regarded  as a  p o s i t iv e  le g a l  c o n d itio n  p reced en t to  th e  e x e rc ise  
o f polygamy and en fo rced  as such by th e  c o u rts  "on the  p r in c ip le  th a t  

th e  doors which le ad  to  abuses must be c lo se d ,"  "The r e a l  s ig n if ic a n c e  

o f  the  S y rian  p ro v is io n s 11, w r ite s  Coulson, " l i e s  no t so much in  t h e i r  
co n cre te  term s as in  th e  j u r i s t i c  b a s is  on which .they  r e s t .  For th e  

f i r s t  time independent assessm ent o f  th e  Q urfanic p re c e p ts  had r e s u l te d

1 , See J , ftD ,A nderson, Is lam ic  Law in  th e  Modem World -  New York
Un, P re s s , 1959: 49.
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in  a  d e p a rtu re  from  in te r p r e ta t io n s  hallow ed by th i r t e e e n  c e n tu r ie s  o f 

le g a l  t r a d i t io n .*  (1)
T u n is ia  extended th i s  approach to  i t s  ex trem e. Follow ing 

Abduh* s argum ent, th e  T un isian  re fo rm ers  p o in ted  o u t th a t  in  

a d d itio n  to  a  husband* s f in a n c ia l  a b i l i t y  to  su p p o rt a  p l u r a l i t y  o f 

w ives, the  Qur* an a lso  re q u ire d  th a t  co-w ives shbdld'be* t r e a te d  w ith
com plete im p a r t ia l i ty ,  and th a t  t h i s  Q urJanic in ju n c tio n  should a lso  
n o t be construed  sim ply as a  m oral e x h o r ta tio n , b u t as a  le g a l  c o n d itio n  

p reced en t to  polygamy, in  th e  sense t h a t  no second m arriage should be 

p e rm iss ib le  u n le ss  and u n t i l  adequate ev idence was fo rthcom ing  th a t  

th e  wives would in  f a c t  be t r e a te d  im p a r t ia l ly .  But under modern s o c ia l  

and economic c o n d itio n s , d ec la red  th e  re fo rm ers , such im p a r t ia l  

tre a tm e n t was a  p r a c t ic a l  im p o s s ib i l i ty .  . This was s a id  to  be d e a r  
from an o th e r v e rse  o f th e  Qur*an which d e c la red  com plete im p a r t ia l i ty  
as u n a tta in a b le .

The a c tu a l  l e g a l  measures adopted by v a rio u s  c o u n tr ie s  may be 
d iv id e d  in to  th re e  c a te g o r ie s .  At one extrem e o f  th e  p rocess o f reform , 
as m entioned above, i s  th e  T un isian  Law o f  1956 which t e r s e ly  enacted  
th a t  "polygamy i s  p ro h ib ited .* 1 At the  o th e r  i s  th e  Moroccan Law of 
1958 which e n a c ts : ”I f  any in ju s t i c e  i s  to  be fe a re d  between 00-
w ives, polygamy i s  n o t perm itted.** According to  th i s  law* a  w ife 
whose husband concludes a second m arriage may always (even i f  she has 
made no such s t ip u la t io n  o r  c o n d itio n  in  h e r  m arriage c o n tra c t)  " r e f e r  
h e r  case to  th e  c o u rt to  c o n sid e r an in ju r y  which may have been 

caused to  h e r . ’* Thus th e  Moroccan Law allow s th e  c o u rt to  in te rv e n e  
on ly  r e t r o s p e c t iv e ly  by g ra n tin g  ju d i c i a l  d iv o rce  to  a  w ife  who 

com plains o f in ju r y  su ffe re d  as a  r e s u l t  o f h e r  husband’ s polygamous 
m arriage*

S y r ia ,  I r a q ,  P a k is ta n  and I ra n  have adopted a  m iddle course by 

re q u ir in g  o f f i c i a l  pe rm issio n  f o r  polygamous m arriag e . In  S yria- 

th e  c o u rt may re fu se  such perm ission  when i t  i s  e s ta b lis h e d  th a t  
th e  husband i s  n o t in  a p o s i t io n  to  p ro p e r ly  m a in ta in  and sup p o rt 

a  p l u r a l i t y  o f w ives. To th i s  c r i t e r io n  th e  I r a q i  Law of 1959 
adds the  p ro v iso  th a t  th e re  must be "some law fu l b e n e f i t  in v o lv ed ” in  

th e  proposed un ion , and g ives the  c o u rt d is c r e t io n  to  re fu se  

pe rm issio n  ”i f  any f a i l u r e  o f equal tre a tm e n t between co-w ives i s  
feared**1 In  P a k is ta n ^ th e  n ecessa ry  p e rm ission  i s  to  be given  by an

1 . N .J.G oulson, Is la m ic  Surveys -  Edinburgh U n.Press 1964: 210*
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a r b i t r a t i o n  c o u n c il, c o n s is t in g  o f the chairm an o f the  lo c a l  union 
c o u n c il, a  re p re se n ta tiv e  o f th e  husband and a re p re se n ta tiv e  of 
the  e x is t in g  w ife , on th e  b a s is  o f  w hether o r  n o t i t  i s  ns a t i s f i e d  th a t  

th e  proposed m arriage i s  n ecessa ry  and j u s t ” and **subject to  such 

c o n d itio n s , i f  any, as may be deemed fit.**  In  I ra n  th e  n ecessa ry  
perm ission  i s  to  be ob ta in ed  from  th e  court*  The perm ission  i s  to  

be g ran ted  on ly  i f  th e  c o u rt i s  s a t i s f i e d  th a t  the  husband i s  f i n a n c ia l ly  

and o th e rw ise  capable o f t r e a t in g  h is  wives e q u a lly .
In  T u n is ia , a f t e r  a  g re a t  d e a l o f h e s i t a t io n ,  th e  view  g ra d u a lly  

p re v a ile d  in  th e  c o u rts  th a t  a  polygamous m arriage was in v a l id ;  
and th i s  was e x p re ss ly  s ta te d  to  be so by subsequent l e g i s l a t i o n  o f  

1964.* E lsew here, however, a  polygamous m arriage c o n tra c te d  in  d e fian ce  
o f th e  v a r io u s  p ro v is io n s  i s  n o t in v a lid  p e r  s e .  This r e f l e c t s  the  
s tre n g th  o f t r a d i t i o n a l i s t  o p p o s itio n  to  the  re fo rm s, p a r t i c u la r ly  
in  I r a q  where th e  Court in  1959 d e a l t  w ith  polygamous unions im properly  
co n tra c te d  in  th e  co n tex t o f impediments to  a  v a l id  m arriage . But an 
amendment of 1963 to  th e  I r a q i  Code o f P ersona l S ta tu s  d e l ib e r a te ly  
removed C a r r ia g e  w ith  more th an  one w ife  w ith o u t perm ission  of th e  

c o u r t” from  the  l i s t  o f impediments to  a v a l id  m arriag e . In  a l l  
c a se s , however, in frin g em en t o f th e  p ro v is io n s  e n ta i l s  s ta tu o ry  

p e n a lt ie s*
In  P a k is ta n , polygamy w ithou t th e  perm issions o f th e  A rb i t r a t io n  

C oucil e n ta i l s  a  th r e e - fo ld  sanction*  The husband becomes l i a b l e  to  
im prisonm ent f o r  up to  one y e a r , o r a  f in e  o f  up to  f iv e  thousand 
ru p ees, .o r b o th ; he i s  o b lig ed  to  pay the  e n t i r e  dower o f h is  e x is t in g  

w ife , even though i t  had been agreed  th a t  the  payment o f a  p o r tio n  

th e re o f  was to  be d e fe rre d ; and, f i n a l l y ,  th e  e x is t in g  w ife  has a  r ig h t  

to  j u d i c i a l  d is s o lu t io n  o f h e r  m arriag e . In  I r a n  a polygamous m arriage 

w ithou t th e  perm ission  o f  th e  c o u rt may be punished by up to  two y e a rs  
im prisonm ent. The court* s p e rm issio n  must be o b ta in ed  even i f  the  
e x is t in g  w ife  co n sen ts . I t  i s  in te r e s t in g  to  n o te , however, th a t  

even i f  th e  c o u rt g ives i t s  pe rm issio n  f o r  a  polygamous m arriag e , a  

w ife who has n o t given h e r  consen t may make an a p p lic a t io n  to  the  
co u rt on t h i s  ground ask ing  f o r  a  c e r t i f i c a t e  o f im p o s s ib i l i ty  o f 
r e c o n c i l ia t io n  le a d in g  to  d iv o rc e . (1)

1 . See N .J. Coulson, Succession  in  th e  Muslim Fam ily, op. c i t :  15; 
and D. H in c h c li f fe ,  The I ra n ia n  Fam ily P ro tec t io n  A ct, In te rn a t io n a l  
and Comparative Law Q u a rte rly  -  London 1968: 521*
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C onclusion
The C onstitution of 1964. gave men and women equal status in  a l l  

respects (a r tic le  2 5 ). Relying on th is  b a s is ,1 Wahdat1- ( L it .  un ity)a  noiw 
o f f i c ia l  bi-w eekly, in  a statement of i t s  e d ito r ia l p o licy  as 

registered  with the Government, adopted the followings
”The C o n s ti tu tio n  o f 19&4- co n sid e rs  women as equal to  men 
in  a l l  t h e i r  c i v i l  and p o l i t i c a l  r ig h t s  w ith o u t any d is ­
c rim in a tio n  whatsoever* In  the  new dem ocratic  o rd e r  o f  

A fg h an is tan , the  Afghan woman i s  equal to  man in  a l l  walks 

o f  l i f e  (economic, s o c ia l ,  p o l i t i c a l  and c u l tu r a l ) ,  and has equal 
r ig h t s  in  a l l  r e s p e c ts .  Our campaign s h a l l  seek  th e  amendment 

and rep lacem ent o f a l l  undem ocratic laws and re g u la tio n s  th a t  
do n o t comply w ith  th e  i n t e r e s t s  o f th e  m asses. We demand 
the  in tro d u c tio n  o f dem ocratic  and p ro g re ss iv e  law s, and th e  

a b o l i t io n  o f a l l  fe u d a l o r d e r s .” (1)
1 1

S im ila r ly  Parwaqa. an o th e r u n o f f ic ia l  weekly p u b l ic a t io n ,  adopted the  
fo llo w in g  as i t s  e d i to r ia l  p o lic y :

”The p u b lic a t io n  o f th i s  magazine i s  based in  the  r e a l i t i e s  and 
m e n ta l i t ie s  o f ou r modern tim es , and in  th e  v a lu e s  embodied in  

th e  C o n s ti tu t io n . O btain ing  equal r ig h t s  f o r  th e  Afghan women 
c o n s t i tu te s  a  main to p ic  o f o u r p u b lic a t io n . The b a s is  o f 
o u r campaign i s  th e  form ula th a t  adm its womenr s t o t a l  e q u a l i ty  

to  men in  a l l  walks o f l i f e  (economic, s o c ia l ,  p o l i t i c a l  and 
c u l t u r a l ) .  At p re s e n t th e  c o n d itio n s  o f women in  A fghan istan  
appears to  bedark  and u n d e s ira b le . This magazine w i l l  f i g h t  fo r  
th e  a b o l i t io n  o f a l l  undem ocratic laws and o rd e rs  th a t  c o n tra d ic t
the  dem ocratic  v a lu es  o f  th e  C o n s ti tu tio n , s o c ia l  j u s t i c e  and
human d ig n i ty ”. (2)

Ap in d ic a te d  in  th e  account o f th e  f a c to r s  r e la t in g  to  polygamy, 

polygamy in  p ra c t ic e  has r e s u l te d  in  p re c is e ly  th e  kind o f in ju s t i c e s  
th a t  th e  Qur*an has a ttem pted  to  p re v e n t. In  o rd e r  to  s u b s ta n t ia te  the  

Qur* an and to  reduce th e  i l l - e f f e c t s  o f polygamy on th e  fam ily  as w e ll 

as to  defend th e  p o s i t io n  o f th e  f i r s t  w ife , l e g i s l a t i o n  should  aim a t

_ d a r  , . .
1 . See G. Shindanday, M athsJ a t - e  rAzad^Af ghanis ta n . Kabul 134# (1969)1 .
1 1 th i s  i s  a  Kabul U n iv e rs ity  monograph a v a ila b le  in  th e  u n iv e r s i ty  
l i b r a r y ,
2 . ib id: 63 .
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re d u c in g  polygamy to  th e  minimum p o s s ib le .
The p ro v is io n  o f d e leg a te d  ta la q  (•fralaa-e-tafw id) in  th e  e x is te n t  

M arriage Law ( a r t .  32) which encourages th e  v o lu n ta ry  d e le g a tio n , 
by th e  husband o f  h is  power o f u n i l a t e r a l  ta la a  to  h is  w ife , has to  

d a te  l a r g e ly  remained a dead l e t t e r .  One obvious reaso n  f o r  t h i s  
i s  th e  la c k  o f any re g u la to ry  measures to  p u t the  law in to  o p e ra tio n .
The opening of s e c tio n s  in  th e  deed o f  m arriage -  nikaft. k h a t -  f o r  
example, where th e  w il l in g  p a r ty  could reco rd  the  d e le g a tio n  and the 

c o n d itio n  th e re o f  would be one way o f m a te r ia l iz in g  th e  le g a l  p ro v is io n #  
The fundam ental weakness o f  t h i s  p ro v is io n  however l i e s  in  th e  f a c t  
th a t  i t  i s  v o lu n ta ry . As experience  has shown, most husbands are  
r e lu c ta n t  to  v o lu n te e r  f o r  r e s t r i c t i n g  t h e i r  open choice o f fralSq 

and polygamy a t  an e a r ly  s ta g e . The e x is te n t  p ro v is io n , th e re fo re , 
can be considered  to  be on ly  o f a  l im ite d  v a lu e . Polygamy must no 
lo n g e r be l e f t  a  m a tte r  f o r  th e  in d iv id u a l co n sc ien ce . I t  i s  th e re ­
fo re  proposed here  th a t  polygamy should be made l e g a l ly  su b je c t to  the  
o b ta in in g  o f a j u d ic i a l  o rd e r . The c o u rt should have th e  d is c r e t io n  
to  deny p erm ission  i f  i t  co n sid e rs  th a t  i t  i s  in  th e  i n t e r e s t  o f 
ju s t i c e ,  o r  th e  p rev en tio n  o f p re ju d ic e -  to  do so . The law  should 
c l a r i f y  adequate san c tio n s  f o r  th e  v io la to r  who e n te r s  a  polygamous 
m arriage w ith o u t th e  re q u ire d  o rd e r  o f the c o u r t .  I t  w i l l  a lso  be 
ad v isab le  i f  th e  law , in  o rd e r  to  equip  the  c o u rt w ith  more in fo rm atio n  
re g a rd in g  the  c ircum stances o f th e  a p p lic a n t ,  p rov ided  f o r  such 
sources o f in fo rm atio n  as may be a p p ro p r ia te .

A f i n a l  p o in t r e la t in g  to  th e  j u r i s t i c  b a s is  o f th e  above 
p ro p o s it io n  w i l l  be noted in  the  fo llo w in g  passage by P ro fe sso r  
Goulson, who w hile commenting on some of the  Middle E a s te rn  reform s 
on polygamy a p t ly  n o ted t

” . . .  t h i s  a t t i t u d e  toward the  d iv in e  re v e la t io n  i s  

com paratively  easy  to  m ain ta in  in  r e l a t io n  to  ru le s  and 
in s t i t u t i o n s  o f the  Qur*an which a re  o f a  perm issive  
n a tu re , l ik e  polygamy o r  s la v e ry .
Sucn m a tte rs  f a l l  w ith in  the  am bit o f th e  p r in c ip le  

o f o r  'to le ra n c e *  o f th e  Lawgiver; and th e re
has always been co n sid e rab le  su p p o rt f o r  the  view th a t  
something which i s  p e rm itted  o r to le r a te d  by th e  d iv in e  
r e v e la t io n  may be r e s t r i c t e d  o r  even p ro h ib ite d  by the  

p o l i t i c a l  a u th o r i ty  i f  the  g en era l p u b lic  i n t e r e s t  so 

r e q u ire s .  T h is , i t  i s  s a id  i s  th e  p a r t i c u la r  s ig n if ic a n c e
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of th e  Quranic command nto  obey A lla h , h is  a p o s t le ,  and 

those  a t  the  head of a f f a i r s # 11 (1)
As a lre a d y  po in ted  o u t, polygamy should  o n ly  be p e rm itted  when th e  

aim i s  to  p rev en t a s tro n g e r  p re ju d ic e  from occurring#  When p rev en tio n  
of d a ra r  i s  the  b a s ic  aim, the  husband’ s f in a n c ia l  a b i l i t y ,  and h is  
j u s t  c h a ra c te r  should be the  minimal requ irem en ts o f the  co u rt o rd e r  
when a u th o r iz in g  a polygamous m arriag e . Having s a t i s f i e d  th e se  i n i t i a l  
req u irem en ts , th e  a p p lic a n t should be f u r th e r  re q u ire d  to  produce 
evidence as to  w hether th e re  i s  a need f o r  a  polygamous m arriage# In  
o th e r  words, th e re  should be p o s i t iv e  reasons to  suggest th a t  polygamy 
i s  p e rm itte d  i n  o rd e r  to  p rev en t a s tro n g e r  p re ju d ic e , A p o ss ib le  
i l l u s t r a t i o n  o f th i s  i s  where th e  e x is t in g  w ife  s u f f e r s  from severe  
i l l n e s s ,  o r becomes a d is a b le d  person  who i s  no lo n g e r  ab le  to  m a in ta in  
normal m a r tia l  r e la t io n s h ip ,  unable to  take  th e  n ecessa ry  care  of c h i ld /  
c h ild re n  and h e r s e l f  i s  i n  need o f c a re . To e s ta b l i s h  the  e x is te n c e  of 
th ese  c ircum stances may make i t  n ecessa ry  f o r  th e  c o u rt to  ask  f o r  
inform ed opinions# P e rm ittin g  polygamy under th e se  c ircum stances would seem 
to  be capable o f p re v e n tin g  a s tro n g e r  p re ju d ic e , i .e #  the  p re v e n tio n  
o f h a rd sh ip  and s u f fe r in g  to  th e  fa m ily , to  c h ild re n  and to  th e  person  
o f the  wife# Whenever the  s o c ie ty  i s  ab le  to  p rov ide  se rv ic e s  independent 
of the  fa m ily , the  above i l l u s t r a t i o n  may no lo n g e r  apply# To d a te  
however, no such se rv ic e s  a re  a v a ila b le  i n  A fghanistan#

A f u r th e r  b a s is  which would seem to  p re s e n t a case f o r  the  j u d i c i a l  
a u th o r iz a t io n  of polygamy i s  the la c k  of c h ild re n  to  the  union#
M arita l cohab ita .tion ' f o r  a  minimal p e rio d  o f say  e ig h t  o r  ten  years  
should be made a requ irem ent o f th e  a d m is s ib i l i ty  of the fo rm al 
a p p lic a t io n  o f th e  husband on th i s  grounds. In  a d d itio n  to  t h i s ,  the  
husband should  be re q u ire d  to  produce m edical evidence to  e s ta b l is h  

h is  a b i l i t y  i n  re sp e c t o f m ain ta in in g  normal m a r ita l  r e la t io n s h ip ,  and 
h is  f e r t i l i t y  to  th e  s a t i s f a c t io n  of the court#  The c o u rt should a lsp  

have powers to  o rd e r  a  thorough m edical exam ination  of the  spouses# When 

b a rren n ess  of th e  w ife and f e r t i l i t y  o f the husband are  e s ta b l is h e d , 

the c o u rt may au th o riz e  th e  husband’ s a p p l ic a t io n  f o r  polygamy.
Consent of th e  e x is t in g  w ife  may be considered  as a  f a c to r  in  fav o u r 
o f th e  husband’ s a p p lic a tio n #  I f ,  however, a f t e r  the form al a p p lic a t io n

1, N .J. Goulson, C o n flic ts  and Tensions in  Is la m ic  Ju risp ru d e n c e . Univ*
o f Chicago P ress 19&9? 103# See more on ibh fta . ib id :  28.
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of the  husband, and the  n ecessa ry  m edical ev idence , i t  i s  proved th a t  th e  
la c k  o f c h ild re n  was due to  th e  i n f e r t i l i t y  of husband a lo n e , th e  w ife 

should , in  th i s  case , have the r ig h t  to  demand a ju d ic ia l  divorce*
To c l a r i f y  the  w ife 1 s r ig h t  f o r  a  d iv o rce  in  th i s  re s p e c t would a lso  
he lp  d e te r r in g  in d is c r im in a te  a p p lic a tio n s  fo r  polygamy* I t  i s  
on th e  o th e r  hand in  the  i n t e r e s t  of ju s t i c e  th a t  th e  w ife should be 
given th e  r ig h t  f o r  a  ju d i c i a l  d iv o rce  on th e  b a s is  of polygamy alone 
a t  any tim es du rin g  the  course o f the  m arried  l i f e *

To p erm it polygamy as above i s  l i k e l y  to  p rev en t a  p o ss ib le  
d is in te g r a t io n  o f the  fam ily  a t  a  l a t e r  s tag e  when th e  spouses may 
be o f an advanced age w hile  la c k in g  of an o f f s p r in g  who may prove 

to  be the  on ly  bread  w inner o r  th e  only  source o f support to  the 
fam ily* In  a d d itio n  to  t h i s ,  p e rm ittin g  polygamy under such 

circum stances would seem l i l e l y  to  p reven t a  p o s s ib le  d iv o rce  which i s  
again  a  source o f s o c ia l  d isg ra c e  and s u f fe r in g  e s p e ic a l ly  f o r  a woman. 

The p re v e n tio n  o f d iv o rce  i n  th i s  case i s  however an in c id e n ta l  and 
a d d it io n a l  c o n s id e ra tio n  which i s  no t in ten d ed  h ere  to  c o n s t i tu te  an 
independent b a s is  f o r  a u th o r iz in g  polygamy.
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Chapter IV 

Divorce
At p re s e n t ,  ^ a n a fi law co n tin u es  to  apply  t o  th e  su b je c t o f 

d iv o rce  in  A fghan istan . In  th e  p a s t ,  d iv o rce  has undergone 

very  l i t t l e  l e g i s l a t i o n .  The NizAmnama l e g i s l a t i o n  o f th e  

1920*s which in tro d u ced  c e r ta in  in te r e s t in g  reform s in  th e  f i e l d  

o f  fam ily  law d id  n o t extend to  d iv o rc e . Subsequent l e g l i s l a t i o n  

i s  s im i la r ly  s i l e n t  on t h i s  s u b je c t .  The on ly  p a rliam en ta ry  
l e g i s l a t i o n  to  be passed  was in  th e  form o f s ix  a r t i c l e s  in co rp o ra ted  

in  th e  1971 M arriage Law which on th e  whole le a v e  th e  su b s ta n tiv e  
H anafi law  unchanged. A d e s c r ip t io n  o f  th e  S h a r i 'a  law o f 
d iv o rce  can be found in  s e v e ra l  well-known t e x t  books ( l ) ;  a  

b r i e f  account w i l l  th e re fo re  s u f f ic e  h e re  (some d e t a i l s  a re  
co n v en ien tly  d iscu ssed  in  re le v a n t  p a r ts  l a t e r ) .

A ll th e  S harih  schoo ls reco g n ise  th e  r ig h t  o f  a husband 
u n i l a t e r a l ly  t o  re p u d ia te  h is  w ife  a t  w i l l .  The Sunni law re q u ire s  
no fo r m a li t ie s  as  to  th e  manner in  which a re p u d ia tio n  (t a lS q ) 

may be pronounced. A husband o f  sound mind who has a t ta in e d  
p u b erty  may e f f e c t  a  ta l^ q . e i th e r  o r a l ly  o r in  w r it in g  w ithou t 
a ss ig n in g  any cause . Any words in d ic a t iv e  o f re p u d ia tio n  may be 

u sed , and w itn e sse s  a re  n o t n ecessa ry  t o  a t te n d  t h e i r  pronouncement. 
The husband may e f f e c t  an immediate d iv o rc e , o r he may d e c la re  t h a t  

d iv o rce  would become e f f e c t iv e  upon th e  occurrence  o f  some fu tu re  

e v e n t. The husband can a lso  d e le g a te  h is  power o f  t a l a q  to  th e  

w ife  o r  t o  a  t h i r d  person  e i th e r  a b so lu te ly  o r c o n d it io n a lly  ( fo r  

a p a r t i c u la r  p e rio d  o r perm anen tly ). The la c k  o f adequate 

fo rm a il i ty  concern ing  th e  pronouncement o f t a l a q  c o n s t i tu te s  a  

source o f  v a rio u s  problem s r e la t in g  to  i t s  ev idence and p ro o f in  

A fghan istan  which w i l l  be d iscu ssed  in  t h i s  c h a p te r .

1 . Note. e .g .  D .F. M ulla, p r in c ip le s  o f Mahommedan Law, T r ip a th i 
1968(ed.)*, and Syed Ameer A l l ,  Mahommedan "Law, C a lc u tta ; no te  
a lso  'A li  a l -K h a f i f , Mub&dar&t ' an Furaq al-Zaw gj fil-M addhib  
a l- Is la m iv a  (on d is s o lu t io n  o f  M arriage in  S harfh  sch o o ls)
Egypt 1958.
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In  Sunni law , t a l a q  i s  c l a s s i f i e d  acco rd in g  to  th e  c ircum stances 

in  which i t  i s  pronounced as e i th e r  ’’approved” (ta la q  a l-s u n n a ) o r 

"d isapproved” (ta lS q  a l - b i d 'a ) . Talaq al-S unna may c o n s is t  o f 

e i th e r  a  s in g le  re p u d ia tio n  du rin g  a tu h r  (p e rio d  between m en stru a tio n s) 
fo llow ed  by a b s tin en c e  from sex u a l in te rc o u rs e  fo r  th e  p e rio d  o f  Jidda, 

o r  i t  may c o n s is t  o f  th re e  re p u d ia tio n s  made du rin g  th re e  su ccess iv e  
t u h r s . In  th e  form er c a se , t a l a q  becomes ir re v o c a b le  a f t e r  th e  

ex p iry  o f  Id d a , whereas in  th e  l a t t e r ,  i t  becomes ir re v o c a b le  and 

f i n a l  upon th e  t h i r d  pronouncement. In  b o th  o f  th e se  form s, th e  
husband i s  e n t i t l e d  to  revoke th e  -fcaiaq any tim e b e fo re  i t  becomes 

le g a l ly  ir r e v o c a b le . Talaq a l - b i d 'a  on th e  o th e r  hand e f f e c t s  an 

immediate ru p tu re  o f  th e  m arriage t i e  and becomes ir re v o c a b le  upon 
i t s  pronouncement. This may c o n s is t  o f a  s in g le  re p u d ia tio n  which 
i s  ex p re ss ly  d e c la red  to  be f i n a l ,  o r i t  may c o n s is t  o f th re e  
re p u d ia tio n s  pronounced a t  once. The d i s t in c t io n  between ’approved ' 

and ^disapproved' forms o f  ^ a la q  i s ,  however, a  p u re ly  m oral one, 
fo r  bo th  ty p es  a re  eq u a lly  v a l id  and e f f e c t iv e  in  law . I t  i s  th e  

’d isapproved ' form o f  ta la o  which i s  most common in  A fghan istan : 
whereas t r i p l e  t a l a q  i s  common among p eo p le , th e  r e g i s t r a t io n  o f f ic e s  
u s u a lly  r e g i s t e r  a  s in g le  ir re v o c a b le  t a l a q  o n ly . C urrent p r a c t ic e s  

r e l a t in g  to  th e  r e g i s t r a t io n  o f  t a l a q  in  A fghan istan  and problems 
th e re o f  w i l l  be i l l u s t r a t e d  in  th e  fo llow ing  pages.

A ll th e  S hari*a  schoo ls  reco g n ise  d iv o rce  by m utual agreement 

o f  th e  spouses ( c a l le d  k h u l 'a , and m ubSra'a) .  K h u l'a  d iv o rce  e f f e c ts  
w ith  th e  consen t and a t  th e  in s ta n c e  o f  th e  w ife  who g iv es  o r ag rees 

to  g ive  a  c o n s id e ra tio n  (u su a lly  to  r e tu rn  th e  dower) to  th e  husband 
fo r  h e r r e le a s e  from th e  m arriage  t i e .  The term s o f  th e  b a rg a in  a re  

m a tte rs  o f  agreement between th e  spouses j th e  w ife  may r e tu rn  th e  

dower she re c e iv e d , o r re le a s e  h e r dower d eb t and o th e r  r i g h t s ,  o r 

she may make o th e r  agreem ents fo r  th e  b e n e f i t  o f  th e  husband.

F a ilu re  on th e  p a r t  o f  th e  w ife  to  pay th e  c o n s id e ra tio n  does no t 

in v a l id a te  th e  d iv o rce  (though th e  husband can sue h e r  fo r  i t ) .

For K h u l'a  i s  a  c o n tra c t  which i s  e f fe c te d  by an o f f e r  o f  c o n s id e ra tio n  

by th e  w ife  fo r  h e r r e le a s e ,  and accep tance  by th e  husband o f  th e  o f f e r .  

Once th e  o f f e r  i s  accep ted , K h u l 'a  o p e ra te s  as a  s in g le  irre v o c a b le  
t a l a q .
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Mub&ra'a d iv o rc e , l i k e  K hu l'a  , i s  a  d is s o lu t io n  o f m arriage 

by m utual consent o f  th e  spouses. The d if fe re n c e  between th e  two 

be ing  th a t  when d isc o rd  i s  on th e  s id e  o f th e  w ife  and she d e s ire s  

a  d iv o rc e , i t  i s  c a l le d  k h u l 'a , b u t when d isc o rd  i s  m utual and bo th  

d e s ir e  a  d iv o rc e , i t  i s  mubfira*a. The o f f e r  in  m ubdra 'a may proceed 

from th e  husband o r i t  may proceed from th e  w ife , b u t once i t  i s  

a ccep ted , d iv o rce  i s  com plete and i t  o p e ra te s  as  a  s in g le  ir re v o c a b le  

ta ld q  as in  th e  case  o f  K h u l'a . The main problem  concern ing  K hu l'a  

and mub&ra'a in  A fghan istan  i s  t h a t  th e y  a re  r a r e ly  r e g is te r e d  by 
th e  r e g i s t r a t i o n  o f f ic e s  even in  case s  which d i s t i n c t l y  c a l l  fo r  t h e i r  

a p p lic a t io n  (see  i l l u s t r a t i o n s  l a t e r ) .
The S h a r i 'a  o b lig a te s  th e  w ife  t o  observe *idda (w a itin g  p e rio d ) 

fo llow ing  any d iv o rce  (excep t d iv o rce  fo llo w in g  a m arriage  which i s  
no t consummated). Idda norm ally  l a s t s  fo r  th re e  m enstrual c y c le s ; 
i f  th e  w ife  proves to  be p reg n an t, h e r *idda l a s t s  u n t i l  d e liv e ry  o f 
th e  c h i ld .  Idda i s  p r im a r ily  designed  to  p ro v id e  an o p p o rtu n ity  
fo r  r e c o n c i l i a t io n  and during  i t  th e  w ife  i s  e n t i t l e d  to  m aintenance 
from th e  husband.

The fundam ental ru le s  governing th e  c a re  and custody o f  c h ild re n  
(bad&na) a re  common to  a l l  S h a r i 'a  sch o o ls . Follow ing a d is s o lu t io n /  
te rm in a tio n  o f  th e  m arriag e , th e  custody o f th e  young c h ild re n  belongs 

to  th e  m other; b u t she lo s e s  t h i s  r i g h t  i f  she re m a rrie s  in  which 

case  th e  custody  would belong t o  th e  f a th e r .  The m o th e r 's  r ig h t  to  

custody te rm in a te s  in  B anafi law when h e r so n /s  have com pleted th e  age 
o f  seven y e a r s ,  and when her d a u g h te r /s  a t t a i n  p u b e rty . The c u rre n t 

procedure concern ing  th e  r e g i s t r a t i o n  o f  d iv o rce  in  A fghan istan  t o t a l l y  
ig n o res  t h i s  s u b je c t ;  th e  deed o f  d iv o rce  ( ta laq . k h a t) re q u ire s  a b so lu te ly  

no re fe re n c e  to  c h ild re n  and no p ro v is io n  i s  norm ally  made to  ensure  

t h e i r  custody  and m aintenance.
d a n a f i law does no t re co g n ise  J u d ic ia l  d iv o rc e , A H anafi w ife  i s  

only  e n t i t l e d  to  a  j u d i c i a l  annullm ent ( fa sk h ) o f  h e r m arriage  i f  th e  

husband i s  proved t o t a l l y  in cap ab le  o f  consummating i t  (see  more on 

t h i s  s u b je c t l a t e r ) .  The w ife  i s  a lso  e n t i t l e d  to  a  j u d i c i a l  faskh  

i f  her husband becomes a m issing  person  and n in e ty  y e a rs  e lap se  s in ce  
th e  d a te  o f  h is  b i r t h  (see  more below in  p u b lic  p ro se cu tio n  v  Musa & 

S h a is ta ) . O ther schoo ls o f th e  S h a ri* a , p a r t i c u la r ly  th e  M alik i,
on th e  o th e r  hand ,a llow sa  w ife  to  demand a  j u d i c i a l  d iv o rce  on th e
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grounds o f  th e  husband1s s e r io u s  d is e a s e ,  h is  r e f u s a l  o r i n a b i l i t y  

to  m ain ta in  h e r ,  h is  c r u e l ty ,  and d e s e r t io n  ( d e ta i l s  o f  M alik i law 

appear under th e  Report o f  th e  S e le c t Committee on d iv o rce  below ).
As in d ic a te d  above t h i s  c h ap te r  c o n ce n tra te s  on th e  problems commonly

encountered  in  th e  a re a  o f d iv o rce  in  A fg h an is tan . These f a l l  in to

two main c a te g o r ie s .  One in  th e  a re a  o f  th e  r e g i s t r a t i o n  o f

t a l a q  k h a t a t  th e  O ffice  fo r  R e g is tr a t io n  o f  Documents (ORD), and th e  o th e r

in  th e  f i e l d  o f  d iv o rce  c laim s in  th e  c o u r ts .  T alaq kha t re p re se n ts

th e  only  r e g is te r e d  document, and in  f a c t  th e  on ly  form o f
docum entation on d iv o rce  norm ally  o b ta in a b le  in  A fghan istan . I t  w i l l

th e re fo re  be looked in to  from two a n g le s . One to  reg a rd  tal& q khat
as  a document o f  p ro o f o f  th e  f a c t  o f d iv o rc e ; and th e  o th e r  to
c o n sid e r t a l a q  kha t fo r  i t s  w ider im p lic a tio n s  concern ing  o th e r

r e la te d  m a tte rs  such as th e  d i f f e r e n t  k inds o f d iv o rce  in  Shari*a

and t h e i r  e s s e n t ia l  req u irem en ts , th e  unpaid  dower and th e  r ig h t  o f
m aintenance o f th e  w ife  d u rin g  th e  p e rio d  o f Id d a . Regarding
ta la q  khat as a  document o f p ro o f , a lthough  th e  1971 M arriage Law
seem ingly rendered  th e  r e g i s t r a t i o n  o f d iv o rce  as  an o b lig a t io n
o f  th e  husband, a  c lo se  look  a t  th e  p ro v is io n s  o f t h i s  Law, however,
shows th a t  r e g i s t r a t io n  o f  d iv o rce  b a s ic a l ly  rem ains a  v o lu n ta ry
m a tte r  in  A fghan istan .

Concerning th e  w ider im p lic a tio n s  o f  t a l a q  k h a t , i t  w i l l  be 
observed th a t  th e  com pletion o f  t a l a q  k h a t a t  th e  ORD i s  su b je c t 
to  th e  a p p lic a t io n  o f  c e r ta in  custom ary r u le s  a  s tudy  o f  which 

in d ic a te s  th e  e x is te n c e  o f  r i g i d  a u d a rb itra ry  p ra c t ic e s  which can 

r e s u l t  in  th e  alm ost to ted, ex c lu s io n  o f  c e r ta in  recogn ized  S h a ri* a  

r ig h t s  o f th e  w ife  in  d iv o rc e . An example o f  t h i s  can be found 

in  th e  n o n - r e g is t r a t io n  o f d iv o rce  by m utual consen t o f  th e  spouses 
(k h u l* a , mub&ra * a ) in  A fghan istan . Talaq k h a t a ls o  f a i l s  to  g iv e  

com prehensive c o n s id e ra tio n  to  th e  w ife*s f in a n c ia l  r i g h t s ,  and th e  
custody  o f  th e  c h ild re n .

As fo r  th e  claim s o f  d iv o rc e , th e  main problem  in  t h i s  a re a  

d e riv e s  from th e  t r a d i t i o n a l  s t r u c tu r e  o f  evidence as observed in  th e  

Afghan c o u r ts .  A ty p ic a l  c laim  o f  d iv o rce  in  A fghan istan  i s  
i n i t i a t e d  by th e  w ife  who claim s th e  occurrence  o f a f i n a l  t a l a q  

a g a in s t  th e  husband. In  a  la rg e  m a jo rity  o f  c a s e s , th e  c la im an t 
f a i l s  to  produce th e  necessa ry  ev idence fo r  p ro o f . She th u s  not
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only  lo s e s  th e  c la im , b u t t h a t  du ring  th e  course  o f o f te n  len g th y  

l i t i g a t i o n  (which cou ld  be as long  as f iv e  y e a r s ) ,  she f in d s  h e r s e l f  

in  a s i tu a t io n  o f  be in g  n e i th e r  a  w ife  no r a  reco g n ised  d iv o rcee . This 
problem o f  p ro o f in  d iv o rce  c laim s b a s ic a l ly  a r i s e s  from th e  f a c t  t h a t  under 

t r a d i t i o n a l  S h a r i ’a  law , fralaq can be e f fe c te d  in  a p r iv a te  manner 

w ithou t any evidence o r docum entation b e in g  n ecessa ry . This in fo rm al 

c h a ra c te r  o f d iv o rce  in  th e  t r a d i t i o n a l  law  has rem ained b a s ic a l ly  

unchanged in  A fghan istan .

The su b s ta n tiv e  M alik i law o f  d iv o rc e , to  be d iscu ssed  l a t e r ,  

re co g n ise s  th e  w if e 's  r ig h t  fo r  a  ju d ic a l  d iv o rce  on c e r ta in  grounds.
As o f t h i s  w r i t in g ,  no l e g i s l a t i o n  e x is te d  in  A fghan istan  to  e n t i t l e  
th e  w ife  to  j u d i c i a l  d iv o rc e . The d r a f t  C iv i l  Code (under

c o n s id e ra tio n  o f  th e  M in is try  o f  J u s t ic e  s in ce  1971) adopted th e  M alik i
law o f d iv o rc e . More re c e n t ly  a  s e le c t  committee was s e t  up to  make 
recommendations fo r  l e g i s l a t i o n  to  be e f fe c te d  even b e fo re  th e  d r a f t  
C iv il  Code as a  whole p asses  in to  law . C onsequently a  R eport has 

been subm itted  in  197^ which i s  m ainly based  on M alik i law . A 
look  a t  t h i s  R eport however in d ic a te s  t h a t  n o tw ith s tan d in g  th e  d e s ira b le  

recommendations i t  made fo r  in tro d u c in g  ju d i c i a l  d iv o rc e , i t  has 
made no re fe re n c e  to  e i th e r  o f  th e  above-m entioned two problems 

concern ing  d iv o rce  p roceed ings in  A fghan istan .

I .  R e g is tr a t io n  o f  d iv o rce

Under th e  e x is te n t  p r a c t ic e ,  t a la q  kha t norm ally  does not 
r e q u ire  any ju d i c i a l  p ro ceed in g s , and i t  i s  no t n ecessa ry

to  o b ta in  a  ju d i c i a l  o rd e r fo r  e f f e c t in g  a  d iv o rc e . Exceptions to

t h i s  a re  s e p a ra tio n  on th e  b a s is  o f  th e  o p tio n  o f  p u berty  (k h iy a r-e 

bulflgh) ( l ) . ,  im potence o f  th e  husband, im p recatio n  ( l i ' a n ) and when 

th e  husband i s  a  ’m issing  p e rs o n '.  In  any o f th e se  c ircu m stan ces , 

a  c o u rt o rd e r i s  l e g a l ly  re q u ire d  to  a u th o r is e  th e  s e p a ra tio n .

S ep a ra tio n  on th e s e  grounds i s ,  however, a  r a r e  occurrence in  th e

1 . See more on o p tio n  o f puberty  in  th e  c h a p te r  on c h i ld  m arriage 
(Abdul Magid v . Abdul Ghafur above).
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Afghan c o u rts  ( l ) .
Talaq. kha t i s  norm ally  r e g is te r e d  w ith  th e  O ffice  fo r  

R e g is tr a t io n  o f  Documents (ORD). P r io r  t o  th e  estab lish m en t 

o f  th e  ORD in  mid 1950* s ,  r e g i s t r a t i o n  o f  t^alaq kha t as  w e ll as o f  
o th e r  form al documents (asnad -e sh a ra  * i ) was t r a d i t i o n a l l y  th e  

du ty  o f  th e  S hari*a  c o u r ts .  The e stab lish m en t o f th e  ORD 

a lo n g sid e  th e  c o u r ts  was aimed a t  red u c in g  th e  p re s su re  o f 

work in  th e  c o u r ts ,  e s p e c ia l ly  in  urban a re a s  o f  l a r g e r  

p o p u la tio n s , so t h a t  th e  c o u rts  a re  enabled  to  devote  t h e i r  tim e

1 .  The p re sen t w r i te r  has no t found any case  o f im precation  in  th e  
c o u rt re co rd s  c o n su lted . One reaso n  fo r  t h i s  i s  th e  e x is ten c e  o f 
a  d is g u s tin g  p o pu lar p ra c t ic e  in  A fg h an is tan , e s p e c ia l ly  among th e  
P ush tuns, accord ing  to  which women a re  o f te n  k i l l e d  fo r  su spec ted  
z in a  by th e  husband o r  r e l a t iv e s  (see  Q. Khadim, Neway Rana, op c i t :
55) • O ther forms o f  ju d i c i a l  s e p a ra tio n  a re  r a r e ,  no t only  because 
o f  th e  d i f f i c u l t  c o n d itio n s  o f  th e  H anafi law , b u t a ls o  because 
women a re  t r a d i t i o n a l ly  d iscouraged  from going to  c o u r ts ;  a  woman 
who goes to  c o u rt i s  regarded  as in c u rr in g  d isg ra c e  and to  be o f 
i l l - r e p u t e .

The p re se n t w r i t e r 's  in form al in te rv ie w  w ith  th e  members o f 
th e  C assa tio n  Court in  September 1972 in d ic a te d  th a t  th e y  had no 
knowledge o f  any case  o f  l i '& n  being  reco rded  a t  l e a s t  d u ring  th e  
p a s t  decade o r so . The n e a re s t case  on th e  C assa tio n  C ourt re co rd s  
(o f  f iv e  y e a rs  p reced ing  1972) in  which l i ' a n  cou ld  have a p p lie d  was 
Aeinuddin v . S hakera. In  t h i s  case  A einuddin c laim ed b e fo re  th e  
prim ary c o u rt o f  Kahmard-wa-Seigh&n t h a t  "On 1 5 th .11.13^7 A.H. Shakera 
w h ile  a m ajor and competent person  c o n tra c te d  h e r s e l f  in  nikSh to  me 
in  c o n s id e ra tio n  o f  $0,000  Afs o f immediate dower. I  gave Shakera 
th e  deed o f  a mortgaged p ro p e rty  o f  th e  v a lu e  o f 2,000 Afs to  
b e n e f i t  from i t s  income, and w h ile  I  was t r y in g  to  d e l iv e r  th e  
rem ain ing  o f th e  money, Shakera gave b i r t h  to  a  c h i ld .  I  t o ld  h e r  th a t  
•l had n o t had a  v a l id  re tire m e n t (k h ilw a t-e s a b ih a ) w ith  you, where 
does th e  c h i ld  come from and who has fa th e re d  him! L a te r  i t  became 
c le a r  t h a t  Mohammad S id iq  and M irza Mohammad had abducted Shakera 
and had th e  i l l e g a l  a c t  o f  z in a  w ith  h e r .  I  hereby demand th a t  th e  
o ffen d e rs  should  be punished acco rd ing  to  S h a r i 'a .  The prim ary 
c o u rt asked th e  c la im an t to  produce a v a l id  nikStfr kha t which he 
d id  n o t. Hence th e  c o u r t ,  on th e  b a s is  o f  a r t i c l e  (5) o f  th e  
M arriage law i 960 decided  (S e ttlem en t No.1 /2 5 .1 .1 3 5 0  A.H) th a t  h is  
c laim  was n o n -h earab le . A ienuddin ap pea l ed to  th e  p ro v in c ia l  
c o u rt o f  Bamydn which consequen tly  confirm ed th e  p rim ary  c o u r t 's  
d e c is io n . Aienuddin re -a p p e a l ed to  th e  C assa tio n  C ourt. S ince th e  
c la im an t has no v a l id  nikSh kha t to  prove h is  nik&h to  S h ak era , th e  
C assa tio n  Court confirm s th e  above d e c is io n s  o f  th e  low er courts* - 
(S e ttlem en t No.150/25 .7 .1350 A.H, C assa tio n  Court fo r  C iv il  and 
C rim inal A f f a i r s ,  K abul). The c a se , a s  can be seen , has been 
co n sid ered  as  a  mere c la im  o f  nik&h which was th e n  decided  on th e  
b a s is  o f  a r t i c l e  ( 5 ).
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t o  j u d ic ia l  m a tte rs  on ly . The ORD was designed  t o  ta k e  over 
th a t  p o r tio n  o f th e  c o u rt work which was co n sidered  to  be o f 

n o n - ju d ic ia l  c h a ra c te r . R e g is tr a tio n  o f  form al documents o f

n o n - ju d ic ia l  c h a ra c te r  was th u s  a ss ig n ed  t o  form th e  main fu n c tio n  

o f th e  ORD. Confirm ing th e  th e n  e x is te n t  p o s i t io n ,  th e  M arriage 
Law 1971 provided: " r e g i s t r a t io n  o f  n ikah  khat  and t a l a q  khat

i s  t o  be executed  in  th e  C ourts o f Documents -  mabakim w a sa 'iq  -  ; 
in  l o c a l i t i e s  where a  Court o f  Documents does no t e x i s t ,  th e  m a tte r 

s h a l l  be d e a l t  w ith  in  th e  c o u rts  o f  j u s t i c e " . (1 ) . As can be

seen , in  t h i s  a r t i c l e ,  th e  term  'C ourt o f Documents* i s
m entioned tw ic e ; th e  te rm  'co u rt*  h a s , however, been in c o r re c t ly  

used . For th e  ORD i s  no t a  c o u r t ,  b u t a  r e g i s t r a t io n  o f f ic e  which
has no ju d i c i a l  powers o f  a  c o u rt o f  law . This i s  in d ic a te d  in  th e
Law o f J u d ic ia l  A u th o rity  and O rg an isa tio n  1967 which w hile  d e a lin g  
w ith  th e  ju d ic ia r y ,  c a te g o r ic a l ly  s p e l l s  ou t a l l  le v e l s  o f th e  c o u rts  
and t h e i r  re s p e c tiv e  pow ers, b u t does no t in c lu d e  th e  ORD as p a r t  
o f  th e  ju d ic ia ry .  F u r th e r , th e  n o n - ju d ic ia l  c h a ra c te r  o f  th e  ORD 

i s  c le a r ly  in d ic a te d  in  th e  re c e n t Supreme Court Guide R e la tin g  to  
th e  R e g u la r isa tio n  o f Documents (1 9 7 3 )(2 ), which p ro v id es  in  re le v a n t 
p a r t  t h a t  "documents which re q u ire  th e  c o n s id e ra tio n  o f  a competent 

j u d ic ia l  o f f i c e r ,  a re  to  be com pleted in  th e  prim ary c o u r ts  . . . .

Thus, th e  com pletion and r e g i s t r a t io n  o f  deed o f r e c o n c i l i a t io n  

( islA b k h a t) , deed o f absolvem ent ( ib r a  k h a t) , deed o f  tu to r s h ip  

(w isgyat k h a t) , deed o f  m aintenance (nafaq a  k h a t) and co n fess io n  
o f  crim e i s  in  a l l  c ircum stances a  du ty  o f  th e  competent ju d g es.

O ffice s  f o r  r e g i s t r a t io n  o f  documents ( id a r a t - e  s a b t-e  asnad) have 
no powers to  com plete and r e g i s t e r  th e se  docum ents".

I t  fo llo w s , th e r e f o r e ,  th a t  th e  r e g i s t r a t i o n  o f  ta la q  khat w ith  th e  

ORD i s  no t in  i t s e l f  a  ju d i c i a l  p rocedure  and does no t inv o lv e  th e  

e x e rc is e  o f  j u d ic ia l  powers. Nor does th e  second c la u se  o f  A rt 30 

a l t e r  th e  n o n - ju d ic ia l  c h a ra c te r  o f  th e  p roceed ings o f  Ija laq  k h a t.

For th e  c o u rt under t h i s  c lau se  m erely re p la c e s  th e  ORD fo r  reasons

1 . A r t .30, M arriage Law 1971*

2. RahnamA-e marbut ba tanzim -e  umur-e w as& 'iq , Supreme Court 
p u b l ic a t io n , Kabul 1352 AH: s e c tio n s  1+ & 5-
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o f  convenience ( l ) .  C onsequently , t a l a q  khat when r e g is te r e d  in  

th e  lo c a l  c o u r ts ,  does no t c a l l  fo r  th e  e x e rc is e  o f  th e  j u d i c i a l  

powers o f  th e  c o u rt in  th e  m a tte r  o f  d iv o rc e . The main p o in t o f 
d if f e re n c e  to  be n o ted , o f co u rse , i s  t h a t  s in c e  th e  ORD i s  no t a  

c o u r t ,  whenever an applicant w ishes to  r e g i s t e r  a  d iv o rc e , th e  ORD 

i s  no t enqpowered to  re fu se  i t s  r e g i s t r a t i o n  on th e  grounds o f  j u s t i c e ,  

p u b lic  p o lic y  and p ro te c t io n  o f  th e  in d iv id u a l .

According to  th e  R egu la tion  fo r  R e g is t r a t io n  o f  Documents, 1957 

th e  c o u rts  and th e  ORD, ’’when is su in g  ju d i c i a l  s e tt le m e n ts  o r r e g is te r in g  

s ta tem en ts  and c o n tr a c ts ,  a re  o b lig ed  to  ensure  t h a t  th e  S hari*a  

requ irem en ts  fo r  th e  v a l id i ty  o f  a  p a r t i c u la r  s ta tem en t o r  c o n tra c t  

a re  f u l l y  observed in  th e  documents concerned. O therw ise, th e  
document would be re v e r s ib le  in  th e  h ig h e r c o u rts  and would be o f 

no v a lu e -(A rt 21 ). This p ro v is io n , which i s  c u r re n tly  a p p lic a b le  
to  th e  m a tte r  o f r e g i s t r a t io n  o f form al documents, e q u a lly  a p p lie s  
to  th e  r e g i s t r a t io n  o f ta l& q k h a t.(2 )  I t  fo llow s th a t  a  t a l a q  khat 
du ly  r e g is te r e d  i s  to  be consonant w ith  th e  S h ari*a  (H anafi) law  
requ irem en ts  o f  d iv o rce . From th e  reco rd s  o f  ^ a la q  khat i t  can 
be seen , however, t h a t  th e  ORD has no t on ly  r e l i e d  on S hari*a  law , 
b u t a ls o  on c e r ta in  custom ary a d m in is tra tiv e  r u le s ,  some o f which 
a re  no t e n t i r e ly  in  agreement w ith  th e  S h a ri* a . B efore co n tin u in g , 
i t  i s  n ecessa ry  to  g ive  an account o f  th e  p o s i t io n  reg a rd in g  th e  

r e g i s t r a t io n  o f  d iv o rce  in  th e  M arriage Law 1971•
A r t ic le  33 o f t h i s  Law prov ided  : " e i t h e r  th e  w ife  o r th e

«
husband c an , in  th e  event o f th e  occurrence  o f  d iv o rc e , go to  co u rt 

and ask  fo r  a  t a l a q  k h a t. The husband i s  o b lig a te d  to  com plete th e  

ta ld q  khat o f  th e  d iv o rce  t h a t  has o c c u rre d . T alaq  k h a t ,  l i k e  o th e r 

form al documents, s h a l l  be r e g is te r e d  in  th e  c o u r ts  and d e liv e re d  
to  th e  d iv o rcee  e i th e r  d i r e c t ly  o r th rough  h e r le g a l  r e p re s e n ta t iv e ” .

1 . In  1972 th e re  were 26 ORDs in  A fg h an is tan , a l l  lo c a te d  in  th e  
p ro v in c ia l  c a p i t a l s .  The number o f  prim ary  c o u r ts  in  th e  same year 
was 209. Thus, w ith  th e  ex cep tio n  o f th e  26 p ro v in c ia l  c e n tr e s ,  
r e g i s t r a t i o n  o f  form al documents in  sm a lle r a d m in is tra tiv e  u n i ts  has 
always been d e a l t  w ith  in  th e  lo c a l  prim ary  c o u r ts .
2 . S ince th e  p roceed ings o f  th e  ORD a re  la r g e ly  re g u la te d  under th e  
S h a ri* a , i t  has been a p o lic y  o f  th e  M in is try  o f  J u s t ic e  to  appo in t 
to  t h i s  o f f ic e  such perso n n el as a re  knowledgeable o f  S hari*a  law . 
The ORD has th u s  developed a S haii*a-o rien ted  c h a ra c te r .  This i s  
p robab ly  a  reason  why i t  i s  commonly c a l le d  th e  Court o f  Documents 
and i t s  head o f f i c e r  i s  c a l le d  th e  q az i o f  documents ( f llz i w asa*iq).
* m-------

The term  1 c o u rt * presum ably a lso  in c lu d e s  th e  ORD.
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There axe two prohlems a r i s in g  from th e  above p ro v is io n . F i r s t l y ,

th e  f a c t  t h a t  r e g i s t r a t i o n  o f  d iv o rce  i s  only  v o lu n ta ry . Secondly,

th e  d i s t in c t io n  made between th e  r e g i s t r a t i o n  and th e  occurrence  
o f d iv o rce  undermines th e  e f fe c t iv e n e s s  o f r e g i s t r a t i o n .  For t h i s  

p ro v is io n , which i s  th e  only  one in  t h i s  law d e a lin g  w ith  th e  
r e g i s t r a t i o n  o f d iv o rc e , i s  worded th a t  " e i th e r  o f  th e  spouses can 

go to  c o u r t and ask  f o r  a  ta lS q  k h a t” . I t  should  a lso  be noted  th a t  

t h i s  c la u se  enab les e i th e r  o f th e  spouses -to go to  c o u rt and 
ask  fo r  a t a l a q  k h a t. T h is , a t  f i r s t  g la n ce , seems encouraging 
in s o fa r  as i t  in d ic a te s  th e  e x is te n c e  o f  an o p p o rtu n ity  fo r  th e  

w ife  to  i n i t i a t e  th e  r e g i s t r a t i o n  and ask  fo r  a  t a ld q  k h a t.

S im ila r ly  encouraging i s  th e  c lau se  which s t a t e s  " th e  husband i s  
o b lig a te d  to  com plete th e  ta la q  khat . . . 11, which appears to  mean t h a t  

i t  i s  th e  husband 's  le g a l  o b lig a t io n  to  com plete th e  ta laq . k h a t .
These term s a re  no t in  f a c t  s u b s ta n tia te d  when i t  comes to  th e  
p r a c t i c a l  a sp e c t o f  r e g i s t r a t i o n ;  and t h i s  i s  where th e  above 
a r t i c l e  f a i l s  to  prove as e f f e c t iv e  as i t  m ight b e .

The w if e 's  o p p o rtu n ity  to  o b ta in  a  ta lS q  kha t i s  p u re ly  th e o r e t ic a l  
and n o n -e x is te n t in  th e  cases  where th e  husband d id  no t w ish to  r e g i s t e r  
th e  d iv o rc e . This i s  so , p r im a rily  because th e  law has e x p l i c i t ly  

reco g n ised  ta la q  as th e  u n i l a t e r a l  r i g h t  o f  th e  husband. A r t ic le  
(32) o f  th e  1971 M arriage Law prov ided  th a t  ' t a l d q  i s  a  Shari*a  

r ig h t  o f  th e  husband; th e  husband can d e le g a te  t h i s  r ig h t  to  h is  
w ife  by means o f  a form al document". I t  i s ,  co n seq u en tly , th e  

husband who i n i t i a t e s  th e  ta lffq  khat as a normal e x e rc is e  o f  h is  

l e g a l  r i g h t .  The im pact o f  t h i s  le g a l  re c o g n itio n  on th e  a c tu a l  

p roceed ings o f  r e g i s t r a t io n  i s  t h a t  i t  ren d e rs  r e g i s t r a t i o n  t o t a l l y  

dependent on th e  re q u e s t o f  th e  husband. I t  w ould, th e re fo re ,  seem 

u n r e a l i s t i c  to  expect th e  w ife  to  s t a r t  th e  r e g i s t r a t i o n  o f  d ivo rce  

on h e r own i n i t i a t i v e .  Under th e se  c o n d itio n s , supposing th e  w ife , 

on h e r own i n i t i a t i v e ,  should  re q u e s t th e  r e g i s t r a t i o n  o f  a d iv o rce  
which she re p o r ts  has o ccu rred , h e r re q u e s t w i l l  be o f  l i t t l e  e f f e c t  
u n le ss  i t  i s  supported  by h e r husband. The ORD i s  l i k e ly  to  g ive  

c r e d i t  to  th e  husband r a th e r  th a n  t o  th e  w ife . Thus, in  th e  event 

o f  th e  husband no t w ish ing  to  r e g i s t e r  th e  o ccu rred  ta l& q , th e  w ife  

i s  l e f t  on ly  w ith  th e  a l t e r n a t iv e  o f i n i t i a t i n g  a  c la im  o f  ^a ld q  
b e fo re  th e  c o u r t . She would th e n , as a c la im a n t, have to  prove h e r



1*6

c laim ; and t h i s  i s  no t a  q u estio n  o f  r e g i s t r a t i o n ,  bu t an e n t i r e ly  

d i f f e r e n t  p ro cess  i . e .  l i t i g a t i o n  o f  ta lS q , a j u d i c i a l  m a tte r  which 

f a l l s  o u ts id e  th e  competence o f  th e  ORD. I t  i s  in  t h i s  l i g h t  th a t  

th e  p r a c t i c a l  e f f e c t  o f  th e  above le g a l  p ro v is io n  has to  be 

ev a lu a ted .
As to  th e  husband 's  o b lig a t io n  to  com plete th e  t a l a q  k h a t , t h i s  

i s  a lso  a nominal one. For th e re  i s  no m easure, e i th e r  in  t h i s  

a r t i c l e  o r  anywhere e ls e  in  t h i s  law , to  ensure  t h a t  th e  husband com plies. 

T h e re fo re , th e  cho ice  to  r e g i s t e r  th e  d ivo rce  i s  l e f t  to  h is  d is c r e t io n . 

The second problem concern ing  r e g i s t r a t io n  in  A r t ic le  33 stems from th e  
d i s t in c t io n  made between th e  occurrence  and th e  r e g i s t r a t io n  o f  t a l a q . 

When th e  occurrence o f  t a l a q  i s  d is t in g u is h e d  from i t s  r e g i s t r a t i o n ,  
in s te a d  o f  th e  two b e in g  sim u ltaneous, i t  im p lie s  th a t  a  ta la q  can occur 
b e fo re  r e g i s t r a t io n  and w ithou t r e g i s t r a t io n .  The va lu e  o f  r e g i s t r a t io n  
i s ,  th e r e f o r e ,  reduced. This i s  a  fundam ental in c o n sis te n c y  in  th e  

e s s e n t ia l  term s o f  A r t ic le  33. For t h i s  a r t i c l e ,  on th e  one hand, 
a ttem p ts  to  emphasize r e g i s t r a t io n  by re n d e rin g  i t  an o b lig a tio n  o f th e  
husband and, on th e  o th e r  hand, red u ces  th a t  emphasis by ren d e rin g  
r e g i s t r a t io n  i r r e le v a n t  to  th e  occurrence o f t a l a q  ( l ) .

The fundam ental weakness o f  A r t ic le  33 on r e g i s t r a t io n  appears 
t o  be t h a t  i t  i s  no t s u f f i c i e n t ly  emphatic in  reg a rd s  t o  r e g i s t r a t io n  

by e i th e r  o f  th e  p a r t i e s .  A husband who d iv o rces  h is  w ife and th en  
re fu s e s  t o  com plete a  ta la q  kha t i s  n o t pu t under any le g a l  p re ssu re

1 . According to  th e  t r a d i t i o n a l  S h a r i 'a  law >the occurrence  o f  d ivo rce  
in  c e r ta in  c ircum stances i s  a  m a tte r  which i s  beyond th e  c o n tro l  o f  
th e  husband. D ivorce o f  a  drunken p e rso n , d iv o rce  pronounced 
under d u ress  and d iv o rce  pronounced in  j e s t  a re  in s ta n c e s  a t  p o in t.
An a d d it io n a l  in te r p r e ta t io n  o f A r t ic le  33 cou ld  th e re fo re  be th a t  
by e n ac tin g  th e  c lau se  " th e  husband i s  o b lig a te d  to  r e g i s t e r  th e  
o ccu rred  j^a laq", th e  l e g i s l a t o r  meant to  in c lu d e  th e  d iv o rce  t h a t  has 
occu rred  even i f  i t s  occurrence  was no t in ten d ed  by th e  husband.
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to  com plete th e  r e g i s t r a t io n .  He may re fu s e  to  r e g i s t e r  i t  

a l to g e th e r  o r he may n o t r e g i s t e r  i t  fo r  a  very  long  tim e; in  e i th e r  

case  he i s  no t under th e  th r e a t  o f  in c u r r in g  any le g a l  consequences o f 

p a r t i c u la r  d isadvan tage  to  h is  i n t e r e s t .  A woman may consequently  

f in d  h e r s e l f  in  a  p o s i t io n  o f  p ro longed suspense and in s e c u r i ty  o f  

be ing  n e i th e r  a  reco g n ised  w ife  nor a  d iv o rc e e . And t h i s  i s  n o t a 

m a tte r  o f mere th e o r e t i c a l  i n t e r e s t ,  b u t a  very  r e a l  p o s s ib i l i ty  

which re p re se n ts  a  f a m il ia r  experience  in  A fg h an is tan . This i s  

i l l u s t r a t e d  in  th e  case  o f  Alamt&b. v .Mohammad Shah( l ) .  In  t h i s  

case  Alamtab claim ed h e r d iv o rce  a g a in s t  M Shah in  th e  prim ary c o u rt o f 

B a r ic o t o f  Kabul s ta t in g  th a t  " I  was th e  la w fu lly  m arried  w ife  o f  
t h i s  M Shah, who had consummated h is  m arriage  w ith  me. On 15.U.13^6 

(1967) t h i s  M Shah, w h ile  a  competent person  and in  p o sse ss io n  o f 

h is  c a p a c i t ie s ,  d ivorced  me by a t r i p l e  t a l a q  and rendered  me 

p ro h ib i te d  (haram) t o  h im se lf . M Shah th en  went to  c o u rt to  o b ta in  
a t a l a q  k h a t , h is  s ta tem en t o f t a l a q  was e n te red  in  th e  t a l a q  khat 
(No.9 /2 6 .9 .1 3 ^6 ) which was th e n  ta k en  by M Shah fo r  th e  com pletion o f  

th e  re q u ire d  fo r m a l i t ie s .  But he d id  n o t r e tu r n  th e  t a l a q  kha t fo r  
r e g i s t r a t io n .  N otw ithstand ing  th e  occurrence  o f  a t r i p l e  ta la q . and th e  
ex p iry  o f  my p e rio d  o f  Id d a  and w hile  I  am p ro h ib i te d  to  him, M Shah has 

d is re g a rd ed  my r ig h t  to  freedom and w ants to  have v a l id  re tire m e n t 
(k h ilw a t-e  sa h ih a ) w ith  me. I  hereby demand M Shah to  cease  h is  
encroachment on my r ig h t s .  The prim ary  c o u rt o f  B a rico t considered  

Alam tabfs c laim  as c o n tra d ic to ry , and is su e d  i t s  d e c is io n  (No.73/29.5*13^8) 
which ren dered  th e  c la im  as n o n -h e a rab le . Alamtab appealed  to  th e  

p ro v in c ia l  c o u rt o f  Kabul. The appeal c o u r t  a u th o r is e d  a  re -h e a r in g  

o f th e  c a se . The c la im an t subm itted  h e r  c la im  of  t a l a q , th e  defendant 

den ied  th e  occurrence  o f  i^alaq; th e  c la im an t was th e n  asked fo r  

evidence to  prove h er c la im , b u t she ex p ressed  h e r i n a b i l i t y  to  p re se n t 

w itn e sse s  to  support h e r c laim  b e fo re  th e  c o u r t .  She a ls o  chose not 

t o  p u t th e  defendant on o a th  and waived h e r  r ig h t  t o  t h i s  e f f e c t .  The 

p ro v in c ia l  c o u rt o f  K abul, th e r e f o r e ,  is su e d  i t s  d e c is io n  (No.7 /3 0 .1 .1 3 ^9 )

1 . S e ttlem en t No.329/17.11.1350 AH (I9 7 l)>  C assa tio n  Court f o r  C iv il  
and C rim inal A f f a i r s ,  Kabul.
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a g a in s t th e  c la im an t. Alamtah re -a p p e a le d  to  th e  C assa tio n  

C ourt, The C assa tion  C ourt, a f t e r  c o n s id e ra tio n , no ted  t h a t  th e  
appeal c o u rt had no t reco rded  th e  te stim o n y  o f  w itn e sse s  o f id e n t i ty  

and, th e re fo re ,  re v e rsed  th e  d e c is io n  o f  th e  appeal c o u rt and r e f e r r e d  

th e  case  to  th e  resem blan t c o u rt (mahkama-e raum asil), i . e .  th e  

p ro v in c ia l  c o u rt o f  Parwan. The l a t t e r  to o k  th e  case  under 

c o n s id e ra tio n  and allow ed th e  c la im an t to  p re se n t h e r  case  anew.
A fte r  th e  c la im  has heen e n te red  in  th e  c o u rt re c o rd s , th e  defendan t 

M Shah d id  n o t appear b e fo re  th e  c o u r t ,  as a  r e s u l t  o f  which th e  co u rt 

summoned M Shah and a f t e r  t h i s  f a i l e d  th e  summon was announced on th e  

r a d io . E v en tu a lly  M Shah appeared b e fo re  th e  c o u rt and gave excuses 

which were n o t l e g a l ly  v a l id .  In  reg a rd s  to  th e  c la im  o f  Alamtab 
he s ta te d  t h a t  i f  Alamtab, my la w fu lly  wedded w ife , w ith  whom I  have 

consummated m arriage waived h e r  dower and m aintenance and r e le a s e s  me 

from th e  payment th e r e o f ,  I  w i l l  d is so lv e  th e  m arriage  by ta la q .. 
Subsequently  Alanrtab a ls o  made a s ta tem en t to  th e  e f f e c t  t h a t  i f  M Shah 
d iv o rces  me, I  w i l l  waive my dower and o th e r  r ig h t s  and w i l l  r e le a s e  

him from h is  d e b ts . Both p a r t i e s  accep ted  each o th e r* s  s ta tem en ts  
and M Shah d ivo rced  Alamtab by t r i p l e  Jjal& g; Alamtab accep ted  th e  

t a l a q  and absolved  him o f  th e  dower and o th e r  f in a n c ia l  o b l ig a t io n s .
The p ro v in c ia l  c o u rt o f Parwan in  i t s  d e c is io n  (No.11 /20 .6 .1350  AH) 
confirm ed th e  above s ta tem en ts  o f  th e  p a r t i e s  as l e g a l ly  v a l id  and 

o rdered  th e reb y  th a t  th e  p a r t i e s  be se p a ra te d . M Shah, however, 
appealed  to  th e  C assa tion  Court a g a in s t  th e  d e c is io n  o f  th e  c o u rt o f 

Parwan. The C assa tion  Court co n sid ered  th e  l a t t e r  and is su e s  i t s  
d e c is io n  as fo llow s . . . .  The d e c is io n  o f  th e  p ro v in c ia l  c o u rt o f 

Parwan based on th e  s ta tem en ts  o f  th e  p a r t i e s  i s  l e g a l ly  v a l id  and in  
accordance w ith  th e  S h a r i 'a  p ro v is io n s . The C assa tio n  C ourt, th e r e f o r e ,  
confirm s i t " .

As can be observed , A lam tab 's p o s i t io n  du rin g  th e  p e rio d  o f 

l i t i g a t i o n  from 1967 to  mid 1971 has been one o f  u n c e r ta in ty  and 
suspense . She was unable to  prove th e  f a c ts  o f  d iv o rc e , d e sp ite  

o f  M S h ah 's  having i n i t i a t e d  th e  r e g i s t r a t i o n  f o r m a l i t ie s ,  which he 

th en  re fu se d  to  com plete. He was presum ably ab le  to  do so because 
o f th e  la c k  o f  any emphatic measures in  th e  law to  ensure  th e  
immediate r e g i s t r a t io n  o f d iv o rce . As a  consequence o f  t h i s  

l e g i s l a t i v e  gap , M. Shah a lso  found h im se lf  in  a p o s i t io n  to  p u t
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p re s su re  on Alamtab to  waive h e r  r ig h t s  to  h e r  dower and 

m aintenance in  h is  favou r.
A s im ila r  case  i s  th a t  o f S a fiy y a .v .A li Ahmad (v ide  su p ra , p : 123) 

in  which S afiyya  claim ed h e r -fralaq. a g a in s t  A li Ahmad, she spent 

f iv e  y e a rs  in  h e r p a r e n t’s house w hile  th e  l i t i g a t i o n  con tinued  

d u rin g  which tim e she re c e iv e d  no m aintenance from A li Ahmad and, 

a t  th e  end o f t h i s  p e r io d , l o s t  h e r c ase .

Having d iscu ssed  th e  problem s concern ing  r e g i s t r a t i o n  under 

th e  M arriage Law 1971» i t  i s  now im portan t to  co n sid e r th e  a c tu a l  
p roceed ings o f 1^alAq khat and i t s  c h a r a c te r i s t i c  fe a tu re s  in  

A fghan istan .
R e g is tr a t io n  o f  -fraldq kha t in  th e  ORD norm ally  beg ins w ith  a 

p e t i t io n  by th e  husband, who w hile  g iv in g  h is  id e n t i ty  and th a t  o f  

h is  w ife , p u ts  forw ard a  form al re q u e s t fo r  a  ta l& q to  be 
r e g is te r e d .  This p e t i t i o n ,  in  e f f e c t ,  forms th e  b a s is  fo r  th e  

subsequent p roceedings o f r e g i s t r a t io n .  The head o f f ic e r  u su a lly  
r e f e r s  th e  p e t i t io n  t o  th e  c le r k ,  a u th o r is in g  th e  l a t t e r  to  proceed 

w ith  th e  m a tte r  o f r e g i s t r a t i o n .  T his a u th o r is a t io n  o f  th e  head o f f i c e r  
i s  an a d m in is tra tiv e  ro u tin e . The on ly  o ccasion  when th e  head 
o f f ic e r  would not re c e iv e  a p e t i t io n  would be when th e  p e t i t io n e r  i s

not competent to  e f f e c t  a  d iv o rc e , o r when he i s  a  re s id e n t  o f th e
a re a  which f a l l s  o u ts id e  th e  a d m in is tra tiv e  zone o f th e  o f f ic e  

concerned. The p e t i t io n e r  i s  no t u su a lly  re q u ire d  to  produce a

nik&h k h a t . I t  i s ,  in  f a c t ,  ev id en t from th e  re c o rd s  o f  th e  ORD o f

Kabul, Shahr-e Kohna ( th e  Old C ity ) t h a t  p o sse ss io n  o f  a  n ikah  khat 

i s  no t a  requirem ent o f  th e  r e g i s t r a t io n  o f t&l&q k h a t .

This o f f ic e ,  fo r  example, had r e g is te r e d  (50) t a l a q  k ha ts  

du rin g  th e  y e a r 1350 AH (1971)* Of t h i s  number, in  only  one case  ( l )  
i s  th e  head o f f ic e r  on rec o rd  a s  having w r i t te n  to  th e  c le r k  to  

examine th e  n ikah  kha t concerned p r io r  to  th e  r e g i s t r a t io n  o f  th e  

d iv o rc e . The c le rk  consequen tly  made a rec o rd  o f th e  sta tem en t 

o f d iv o rce  by th e  a p p l ic a n t ,  and th e  l a t t e r  was th e n  re q u ire d  to

1. Talaq kha t No.9 /2 .k.  1350 AH (1971) ORD Kabu/, Shahr-e Kohna 
(Old C ity ) .
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com plete th e  necessa ry  fo rm a li t ie s  ( l ) .  A study  o f  th e  reco rd s  
shows c e r ta in  s a l i e n t  p o in ts  in  th e  r e g i s t r a t i o n  p roceed ings o f 

ta la q  khat in  A fghan istan . These a r e : -
a) P e t i t io n s  fo r  th e  r e g i s t r a t i o n  o f  d iv o rce  a re  norm ally  re ce iv ed  

from th e  hushand. This i s  a  g e n e ra l r u l e ,  th e  a p p l ic a b i l i ty  o f  

which i s  u n a ffec ted  by th e  v a r ia t io n s  in  th e  p a r t i c u la r  term s

o f in d iv id u a l c a se s . There a r e ,  fo r  example, many p e t i t io n s  on 

reco rd  which ex p re ss ly  mentioned th e  e x is te n c e  o f  m utual 

agreement o f th e  spouses on d iv o rce . In  o th e r  c a s e s , th e  husband, 

in  h is  p e t i t i o n ,  made a c o n d itio n a l s ta tem en t to  th e  e f f e c t  th a t  i f  
h is  w ife  was w il l in g  t o  r e le a s e  him o f  h e r unpaid  dower and 

m aintenance fo r  th e  p e rio d  o f  *idda, he would d iv o rce  h e r . In  c e r ta in  

o th e r  c a se s , th e  husband s ta te d  t h a t  i t  was on th e  in s is te n c e  o f 

h is  w ife  t h a t  he was r e g is te r in g  a d iv o rc e . In  a l l  th e se  c a se s , 
however, th e  p e t i t io n  was subm itted  by th e  husband a lo n e ; th e  ORD 

re q u ire d  n e i th e r  a  s e p a ra te  p e t i t i o n  to  be subm itted  by th e  w ife , 
nor th e  w ife ’s co n firm a tio n .
b) The proceed ings o f  r e g i s t r a t io n  o f  d iv o rc e , as a  w hole, cou ld  be 
com pleted by th e  husband a lo n e . From th e  subm ission o f  th e  p e t i t io n  
to  th e  s ta g e  where th e  ta lS q  khat  i s  com pleted, nowhere i s  th e re

a  p a r t  in  th e  whole p ro cess  which re q u ire s  th e  p resence  o f  th e  w ife 
o r a  p o s i t iv e  r o le  to  be p layed  by h e r . There a re  many t a l a q  

k h a ts  on re c o rd  which were com pleted in  th e  absence o f  th e  w ife . 

Whenever t h i s  was th e  c a se , however, a  n o te  norm ally  appeared in  th e  

rec o rd  in d ic a t in g  h e r  p resence  or absence d u rin g  th e  com pletion o f 
th e  fraldq kha t .

The on ly  re fe re n c e  in  th e  M arriage Law 1971 th a t  r e l a t e s  to  

th e  p o in t in  q u estio n  i s  th e  c la u se  in  A r t ic le  33 concern ing  th e  

d e liv e ry  o f  th e  j^ a lS q k h a t, when com pleted, to  th e  d iv o rcee  e i th e r  
d i r e c t ly  o r  th rough  h er le g a l  r e p re s e n ta t iv e .  D e liv ery  o f  th e

1. The husband i s  th en  re q u ire d  to  produce two w itn e sse s  o f  id e n t i ty ,  
whose testim oney  i s  reco rd ed . The form o f  ta la q  kha t i s  th en  g iven  
to  th e  husband t o  o b ta in  th e  w r i t te n  a f f irm a tio n  o f  th e  lo c a l  
C o u n cillo r o r headman c e r t i f y in g  th e  id e n t i ty  o f th e  p a r t i e s  and 
w itn e sse s . This had th en  to  be confirm ed by th e  D i s t r i c t  O ff ic e r  
(m udir-e n&hiya) and th e  M unicipal A u th o rity . Having com pleted t h i s ,  
th e  ta ld q  k h a t was th e n  due fo r  r e g i s t r a t i o n  and a  f i n a l  check by 
th e  head o f f i c e r  as to  th e  a u th e n t ic i ty  o f  th e  c o n te n ts .
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ta la q . k h a t, however, s t i l l  le av e s  th e  th e n  e x is te n t  p r a c t ic e ,  

which d id  no t re q u ire  th e  w ife to  p a r t i c ip a te  in  th e  r e g i s t r a t io n  

fo r m a l i t ie s ,  "basica lly  u n a ffe c te d . In  a d d itio n  to  t h i s ,  th e  s a id  
c lau se  seems to  presume th e  w ife ’s w illin g n e s s  to  re c e iv e  th e  

com pleted •fc&l&q k h a t . Such a presum ption f a l l s  sh o r t  o f  p ro v id in g  

an answer to  th e  q u estio n  o f h e r u n w illin g n ess  to  a tte n d  th e  o f f ic e  

fo r  re c e iv in g  th e  ta l& q  k h a t , o r to  a u th o r is e  a  r e p re s e n ta t iv e  fo r  

doing so . The s ig n if ic a n c e  o f  th e  le g a l  requ irem en t reg a rd in g  th e  
d e liv e ry  o f  th e  ta l& q  khat i s  th a t  i t  i s  th e  on ly  le g a l  p ro v is io n  

which ensu res t h a t  th e  w ife  i s  n o t i f ie d  o f th e  com pletion o f  th e  
t a l a q  k h a t . A somewhat s im ila r  p ro v is io n  o f  a  more g e n e ra l n a tu re  

e x is te d  in  th e  1957 R egu la tions fo r  R e g is tr a t io n  o f  Formal Documents, 
which re q u ire d  th a t  Mupon t h e i r  r e g i s t r a t i o n ,  form al documents a re  to  
be d e liv e re d  to  th e  p a r ty  in  whose i n t e r e s t  th e  deed was made*'. (A rt 2 ) . 

S ince th e  t a ld q  khat c o n s t i tu te s  a  deed which i s  im portan t fo r  th e  w ife 
p a r t i c u la r ly ,  th e  above c la u se  o f  th e  1971 M arriage Law, th e re fo re ,  

m erely s p e c if ie s  th e  a lre ad y  e x is te n t  requ irem en t o f  th e  1957 

R eg u la tio n s . In  p r a c t ic e ,  however, no m ention i s  u s u a lly  made o f 
th e  d e l iv e ry  o f  th e  t a l a q  kha t t o  th e  w ife  in  th e  re co rd s  o f th e  ORD. 

N e ith e r in  th e  t a l a q  k h a ts , which were com pleted p r io r  t o  1971* n o r  in  
th o se  which were r e g is te r e d  a f t e r  t h i s  d a te  was th e re  any re fe re n c e  
t o  t h i s  p o in t .  The only  in fo rm atio n  in d i r e c t ly  r e l a t i n g  to  i t  on 

th e  reco rd s  was th e  n o te  made as t o  th e  w ife ’s p resence  o r absence 
d u rin g  th e  r e g i s t r a t io n .  In  cases  where i t  was recorded  th a t  th e  

w ife  was p re se n t d u rin g  r e g i s t r a t i o n ,  h e r  knowledge in  re s p e c t o f th e  

com pletion o f  t a l a q  kha t co u ld , th e r e f o r e ,  be tak en  fo r  g ra n te d .
T h is , o f c o u rse , i s  no t th e  case  when i t  was s ta te d  in  th e  reco rd s  

th a t  th e  w ife  was ab sen t du ring  th e  r e g i s t r a t i o n .  In  th e  l a t t e r  

case  th e r e  wasno in fo rm atio n  reco rded  as to  w hether th e  w ife  d id  
in  f a c t  know o f th e  ta l& q  k h a t .

In  Mohammad Anwar.v .L a t i f a , ( l )  M Anwar i s  on rec o rd  as having 

p e t i t io n e d  to  th e  head o f f ic e r  s ta t in g  th a t  "because o f in c o m p a tib il i ty  

t h a t  e x is t s  between u s , I  w ish to  d iv o rce  my la w fu lly  m arried  w ife ,

1 . Talaq khat No. 1 0 /6 .k.  1350 AH (1971) the ORD fo r  The Old City, Kabul.
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L a t i f a ,  and to  com plete a t a l a q  khat to  t h i s  e f f e c t " .  The head 

o f f ic e r  r e f e r r e d  th e  p e t i t io n  to  th e  c le r k  o rd e rin g  th e  l a t t e r  to  

"proceed accord ing  to  th e  law ". The t a l a q  k h a t consequently  

com pleted , con ta in ed  th e  s ta tem en t o f  Anwar to  th e  e f f e c t  o f 

d iv o rc in g  L a t i f a  hy an ir re v o c a b le  s in g le  ta l& q . The ta l& q khat 

con tinued  in  p a r t  th a t" th e  d iv o rc e e , L a t i f a  was n o t p re se n t during  

th e  r e g i s t r a t io n  . . .  as  fo r  h e r S h a r i ’a  r ig h t s  o f  m aintenance, 

c lo th in g  and dower, L a t i f a  has th e  o p tio n  to  choose fo r  h e r s e l f " .

The t al&q khat  was th u s  com pleted in  th e  absence o f  L a t i f a .  There 

i s  no in fo rm atio n  on reco rd  about th e  d e liv e ry  o f  th e  t a l a q  khat 

to  h e r ,  nor w hether she had any knowledge o f i t .  'Her o p tio n  to  
choose fo r  h e r s e l f '  i s  an o th er way o f  say ing  th a t  th e re  i s  no p ro o f 

a v a ila b le  e i th e r  way; and in  case  she had no t re c e iv e d  h e r dower 

and m aintenance, she would be f r e e  to  c la im  them.
Taldq in  § a n a fi law may be e f fe c te d  by words o r  by w r it in g . 

A lthough t h i s  law does no t n e c e s s i ta te  th e  p resen ce  o f  th e  w ife a t  th e  
tim e o f  th e  e f fe c t in g  o f  t a l a q  by th e  husband, as a  g e n e ra l ru le  in  

S h a r i 'a  law , i t  i s  n ecessa ry  th a t  •fral&q w hether by words o r by w ritin g  
should come to  h e r knowledge. When a -fcalaq i s  g iven  by w r it in g , i t  
w i l l  ta k e  e f f e c t  on ly  when i t  i s  communicated to  th e  w ife  and 
understood  by h er (1 ) .
c ) In  making th e  p e t i t i o n  fo r  th e  r e g i s t r a t io n  o f d iv o rc e , th e  

husband i s  no t norm ally  re q u ire d  to  g iv e  any e x p lan a tio n  fo r  th e  

d iv o rc e . The m a jo rity  o f p e t i t io n s  on re c o rd , n e v e r th e le s s , 

co n ta in ed  a  b r i e f  re fe re n c e  t o  th e  b a s is  o f th e  d iv o rc e . The most 

common reaso n s g iven  by th e  husband were in c o m p a ta b ility , m utual 

agreem ent o f th e  spouses to  d iv o rc e , and th e  f in a n c ia l  i n a b i l i t y  

o f  th e  husband to  m a in ta in  h is  w ife  (2 ) . The p e t i t io n e r  u su a lly

1 . See e .g . Ameer A l i ,  Mahommedan Law, o p .c i t ,  v o l. 2 :5 ^ »
2. The head o f f i c e r  o f  th e  ORD fo r  th e  Old C ity , Kabul* in  an in fo rm al 
in te rv ie w , w hile  speaking o f  h is  e x p e rien ce , confirm ed th a t  
p sy ch o lo g ica l in c o m p a ta b ility  between th e  spouses and economic reasons 
c o n s t i tu te d  th e  main f a c to r s  beh ind  th e  m a jo rity  o f  d ivo rce  cases 
r e g is te r e d .  One o th e r  f a c to r  was co n sid e red  to  be th e  husband 's  
in c l in a t io n  to  ta k e  a  new w ife . O ccas io n a lly , th e  w ife  d e s ire d  a 
d iv o rce  which was probab ly  m otivated  by h e r w ish to  rem arry (Kabul, 
September 1972). The w ives ' account in  d e sc r ib in g  th e  f a c to r s  
le a d in g  to  d iv o rc e , however, v a r ie d  from th o se  u s u a lly  g iven  by 
husbands. This was re v e a le d  in  a re p o r t  in  th e 'K ab u l Times', as 
fo llo w s: " In  in te rv ie w s  o f  UU women d iv o rcees  c a r r ie d  ou t by th e  
Kabul ORD i t  has been found th a t  th e  fo llo w in g  f a c to r s  make up th e  
co re  o f  a  d iv o rce  is s u e :  (Continued on nex t page)
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gave one reaso n  on ly  and no a d d it io n a l  ex p lan a tio n  was fu rn ish e d . 
Whenever th e  husband gave in c o m p a tab ility  as  th e  b a s is  o f  h is  p e t i t i o n ,  

th e  r e g is te r e d  ta l& q khat co n ta in ed  a re fe re n c e  to  t h a t  e f f e c t .  With 

th e  ex cep tio n  o f in c o m p a ta b ility , th e  reaso n s g iven  a re  n o t recorded  

in  th e  ta la q  kha t .  I t  i s  perhaps u n d e rs tan d ab le  why no m ention i s  

made o f  th e  husband*s f in a n c ia l  i n a b i l i t y  to  m ain ta in  th e  w ife  in  th e  

ta la q  k h a t . fo r  th e re  i s  u s u a lly  no evidence t h a t  t h i s  i s  r e a l l y  th e  

c a se . I t  i s ,  however, d i f f i c u l t  to  understand  why th e  ta l& q k hats  

do no t make any re fe re n c e  to  th e  m utual agreem ent o f  th e  spouses as 
th e  b a s is  o f  d iv o rce . For t h i s  does no t pose th e  problem o f  th e  need to  

e s ta b l is h  th e  v a l id i t y  o f  th e  s ta tem en t g iv en .

d) N otw ithstanding  th e  d i s t in c t io n  made in  th e  1971 M arriage Law 
between th e  occurrence  and th e  r e g i s t r a t i o n  o f  d iv o rc e , th e  reco rd s  

gave a  uniform  in d ic a tio n  th a t  th e  r e g i s t r a t i o n  o f and th e  occurrence 
o f  ta l& q took  p lace  s im u ltan eo u sly . The head o f f i c e r  had no t ever 
re c e iv e d  a  p e t i t io n  in d ic a tin g  th e  occurrence  o f  ^al&q p r io r  to  
r e g i s t r a t io n .  The ty p ic a l  p e t i t io n  co n ta in ed  a s ta tem en t by th e  
husband to  th e  e f f e c t  t h a t  he in ten d ed  th e  t a l a q  to  ta k e  p lace  
sim u ltan eo u sly  to  th e  r e g i s t r a t io n .

e) An ir re v o c a b le  s in g le  t a l a q  (ta la q - e  b a * in -e  w abid) i s  th e  only  
form o f  d iv o rce  r e g is te r e d  in  A fghan istan . C ustom arily , a l l  ^al&q 
k h a ts  r e g is te r e d  a t  th e  ORD uniform ly  e f f e c t  an ir re v o c a b le  s in g le  

ta l& q to  th e  ex c lu s io n  o f  a l l  o th e r  forms o f  d iv o rce  th a t  a re  
o b ta in a b le  in  tlan a fi law . This has been so in  s p i te  o f  th e  f a c t  

th a t  to  d a te  th e re  has been no l e g i s l a t i o n  which s in g le s  out th e  

ir r e v o c a b le  s in g le  tal&q* as th e  on ly  form o f  d iv o rc e . Recourse i s  

n o t made to  th e  o th e r  forms o f  d is s o lu t io n  o f  m arriag e , a lthough  
th e se  to o  a re  v a l id  in  th e  S h a r i 'a .  N eedless to  say , an ir re v o c a b le  

s in g le ta l& q  i s  a  f i n a l  d iv o rce  which sev e rs  th e  m arriage  t i e

(Footnote 2 con tinued  from p rev io u s  p age)

The m a jo rity  o f  th e se  women s ta te d  t h a t  t h e i r  husbands t r e a te d  
them very  c r u e l ly .  Due to  t h e i r  low le v e l  o f  ed u ca tio n , th e se  
husbands re s o r te d  t o  b e a tin g  them to  s e t t l e  fam ily  d is c u s s io n s .
Some o f th e s e  women s ta te d  th a t  th ey  asked fo r  a  d iv o rce  because o f 
th e  poor economic s i tu a t io n  o f  t h e i r  husbands. These women complained 
o f  not b e in g  a b le  to  keep up a le v e l  o f  d re s s  and make-up equal to  
t h e i r  r e l a t i v e s .  A q u a r te r  o f  th e se  women gave fo rced  m arriage as 
th e  cause o f q u a rre ls  and t r o u b le s .  Some o f th e  d iv o rcees  p o in ted  
ou t th a t  t h e i r  husbands were v e ry  much o ld e r  th an  th em selves. There 
were cases  where th e  age d if fe re n c e  was as g re a t as f i f t y  y e a rs " .
(Kabul Times. February  1 2 th , 1973).
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com pletely  and which excludes th e  p o s s ib i l i t y  o f  a  subsequent 

a ttem pt f o r  r e c o n c i l i a t io n .  A reun ion  i s  p e rm iss ib le  only by 
means o f  a  new m arriage c o n tra c t ,

f ) ‘T r ip le  talaq* no t r e g is te r e d .
As a consequence o f  item  (e ) above, th e  ORD do no t r e g i s t e r  

a  t r i p l e  t a l a q  even i f  th e  husband re q u e s ts  i t .  In  Din Mohammad.v . 
Habiba ( l ) ,  Din Mohammad i s  on rec o rd  as hav ing  s ta te d  in  h is  

p e t i t i o n  t h a t  " I  am a  messenger in  A li Ab£d H o sp ita l w ith  a  monthly 
s a la ry  o f  500 a f s .  As my pay does no t cover th e  exp en d itu re  

in c u rre d  in  m ain ta in in g  a  household , my l i f e  has become d i f f i c u l t .

I ,  th e r e f o r e ,  w ish t o  d iv o rce  my w ife , Habiba w ith  whom I  have 

consumated th e  m arriag e , by r e g is te r in g  a t r i p l e  t a l a q  (2 ) .

Whereas th e  t a la q  khat  re a d s11 . . .  I ,  Din Mohammad, hereby d ivo rce  

my la w fu lly  m arried  w ife , H abiba, by an ir re v o c a b le  s in g le  ta l& q . 
Habiba was p re se n t and accep ted  th e  above s ta tem en t o f D Mohammad. 
R egarding h e r r ig h t s  o f  m aintenance, c lo th in g  f o r  th e  p e rio d  

o f  Id d a  and bo th  h e r dowers (prompt and d e fe r re d ) ,  she has th e  
o p tio n  to  choose". Nowhere e ls e  i s  th e re  any in fo rm atio n  on 
rec o rd  to  ex p la in  th e  v a r ia t io n  in  reg a rd s  to  th e  form o f ta l& q on 
th e  p e t i t io n  and in  th e  reco rd s  (3 ) . I t  i s  p robab ly  t r u e  t o  say 
th a t  th e  prim ary purpose o f  th e  above custom concern ing  th e  uniform  
r e g i s t r a t i o n  o f  ir re v o c a b le  s in g le  tal& q i s  to  avo id  th e  r e g i s t r a t io n  
o f  t r i p l e  -fralaq, which i s  regarded  as an abominable form o f  d ivo rce  

in  S hari*a  as i t  e f f e c t s  an immediate ru p tu re  o f  th e  m arriage t i e  

and excludes th e  o p p o rtu n ity  fo r  r e c o n c i l i a t io n .  To t h i s  e x te n t ,  

i t  i s  a  d e s ira b le  custom . The e x is te n t  ev id en ce , however, shows 
t h a t  t h i s  i s  not th e  on ly  e f f e c t  o f  t h i s  custom. I t  a ls o  se rv es  as  a

1 . Tal&q khat No.9 /2 .U.1350 A H (l97l) The ORD fo r  The Old C ity , Kabul.
2 . The head o f f i c e r  w rote to  th e  c le r k  " to  check w hether th e  
p e t i t io n e r  ho lds a  nik&h k h a t" . The c le r k  re p o r te d  back t h a t  " th e  
p e t i t io n e r  s a id  th a t  h is  n ikah  k h a t , which was o b ta in ed  in  1953, has 
been l o s t " .  The head o f f i c e r  th en  a u th o r is e d  th a t  " th e  t a l a q  khat 
should  be com pleted acco rd ing  to  law ".
3. In  an in fo rm al in te rv ie w  w ith  th e  head o f f i c e r ,  th e  p re se n t w r i te r
asked him to  ex p la in  th e  v a r ia t io n  between th e  p e t i t io n  and th e  tal& q
k h a t. He r e p l ie d :  p e t i t io n s  a re  sometimes w r i t te n  by ig n o ran t
p e t i t io n - w r i te r s  and th a t  many husbands a re  unaware o f  th e  d if fe re n c e  V
between a  t r i p l e  and a ~ s in g le ta l& qi "We have even come a c ro ss  a
re q u e s t to  r e g i s t e r  n in e  t a l a q . C ustom arily , we r e g i s t e r  only  an
ir re v o c a b le  s in g le  t a l a q " (K abul, September 1972).

I
!
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means o f exclud ing  th e  o th e r  forms o f ta l& q , some o f  which would be 

fa v o u ra b le , e .g .  d iv o rce  by m utual co n sen t. The custom , th e re fo re ,  

o v e rru le s  th e  o th e r forms o f  d is s o lu t io n  and h id es  th e  t r u e  f a c ts  

upon which th ey  may be based .

g) The tal& q khat b a s ic a l ly  c e r t i f i e s  th e  occurrence o f  tal& q; 
o th e r  r e la te d  m a tte rs  such as  dow er/m aintenance a re  u s u a lly  

l e f t  u n s e t t le d  u n le ss  th e  p a r t i e s  v o lu n te e r  to  make a  form al 

s ta tem en t about them. In  in s ta n c e s  where th e  w ife  re c e iv e s  h e r 

dower, she norm ally  g iv es  a  form al r e c e ip t  to  th e  husband to  which a 
re fe re n c e  i s  a lso  made in  th e  fral&q k h a t . Whenever th e  w ife  waives 
h e r  dow er/m aintenance in  favour o f  th e  husband, she i s  norm ally 

re q u ire d  to  g ive a  form al deed o f  r e le a s e  ( ibr& k h a t) .  a  re fe re n c e  to  

which i s  ag a in  made in  th e  ta l& q kha t  concerned. B ut, whenever 
th e  p a r t i e s  do no t v o lu n te e r to  s e t t l e  th e  q u e s tio n  o f  dow er/m aintenance, 
th e  fo llo w in g  uniform  sta tem en t appears in  th e  t a l a q  k h a t : ’’w ith  reg a rd

to  h e r  dower and m aintenance th e  d iv o rcee  has th e  o p tio n  to  choose fo r  
h e r s e l f " .

The main reason  why th e  dower deb t does n o t re c e iv e  comprehensive 
c o n s id e ra tio n  a t  th e  occasion  o f  r e g i s t r a t i o n  o f  d iv o rce  i s  because 
o f  th e  freq u en t la c k  o f  a  document to  in d ic a te  th e  agreed  upon dower 
and th e  term s o f i t s  payment. This i s ,  o f co u rse , r e la te d  to  th e  

is s u e  o f th e  r e g i s t r a t io n  o f  th e  m arriage and th e  f a c t  th a t  only a 

sm all p ro p o r tio n  o f  m arriages a re  r e g is te r e d  in  th e  f i r s t  p lace  ( l ) .
In  in s ta n c e s  where p a r t i e s  to  a  d iv o rce  do p o ssess  a nik&h k h a t and 

produce i t ,  th e  ORD a re  enabled to  v e r ify  th e  term s o f th e  dower 

a s  in d ic a te d  in  th e  nik&h k h a t . But in  th e  absence o f th e  nik&h 
k h a t ,  th e  ORD cannot be c e r ta in  o f  th e  f a c ts  and can th u s  only  make 

a vague re fe re n c e  to  th e  m a tte r . A consequence o f  th e  absence o f  a 

d e f in i t iv e  le g a l  measure to  ensure  th e  se ttle m e n t o f  th e  unpaid  dower

1 . "From my ex p erien ce , I  can a ssu re  you th a t  in  A fghan istan  probably  
about 10# o f  m arriages a re  a tte n d ed  by a  nik&h k h a t . th e  rem aining o f 
about 90# c o n tra c t  t h e i r  m arriages in  th e  t r a d i t i o n a l  way by th e  
Imam o f th e  mosque and in  th e  p resence  o f  r e l a t i v e s " .  (Maqsudi, WJJ 
O ct. 1967).
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i s  th e  h igh  r a te  o f claim s o f dower d eb ts  in  th e  c o u r ts  by th e  

wives ( l ) .

I t  should  a ls o  be no ted  th a t  th e  s e tt le m e n t o f  m aintenance i s  

a  j u d ic i a l  m a tte r  which f a l l s  o u ts id e  th e  competence o f  th e  ORD. 

According to  th e  re c o rd s , no a t te n t io n  i s  focused  on th e  payment o f 

m ain tenance, except in  th e  cases  where th e  w ife  w aives h e r r ig h t  to  

m aintenance o r when th e  p a r t i e s  ag ree  upon an advance payment (by 
means o f  a  form al document). Since th e  ORD has no powers in  th e  

a re a  o f m aintenance, th e  divorcee i s  a s  a  r e s u l t  l e f t  a t  th e  mercy 

o f  h e r ex-husband and in  th e  case  where he re fu s e s  to  pay , th e  only 

a l t e r n a t iv e  fo r  h e r i s  to  sue him in  c o u r t .

The p e t i t io n s  on reco rd  in d ic a te d  th a t  in  alm ost f i f t y  p e rcen t 

o f cases  th e  husband made i t  a  co n d itio n  o f  d iv o rce  th a t  th e  w ife  
should  waive h e r unpaid  dower as w e ll as m aintenance in  h is  fav o u r.
B ut, u n le ss  a  form al se ttle m e n t was a rranged  by th e  p a r t i e s ,  th e  u su a l 
p rocedure was to  in s e r t  th e  a fo re sa id  s ta tem en t which gave th e  w ife  th e  

o p tio n  to  choose w hether o r no t to  c la im  h e r dower and m aintenance.
This was presum ably designed  to  p ro te c t  a  w ife ’s r i g h t s .  Thus th e  

d iv o rce  was u s u a lly  r e g is te r e d  b u t th e  c o n d itio n  l a i d  down by th e  
husband to  e l i c i t  a  w aiver from th e  w ife  in  r e s p e c t  o f  h e r dower and 

m aintenance was o m itted  in  th e  t a l a q  k h a t .
More im portan t' p robab ly  i s  th e  f a c t  th a t  th e  tal& q khat i s  

com pletely  s i l e n t  on th e  e x is ten c e  o f c h ild re n  o f th e  m arriage . The 
custody  o f  th e  c h ild re n  (h ad an a t) i s  ag a in  a  m a tte r  fo r  th e  c o u r ts ,  

and th e  ORD has no ju r i s d ic t io n  fo r  i t s  c o n s id e ra tio n . In  th e  

absence o f  any procedure to  ensure  th e  c a re  and custody o f  c h ild re n  

a t  th e  occasion  o f th e  r e g i s t r a t io n  o f d iv o rc e , th e  only  o p p o rtu n ity  

where th e  m a tte r  can be ra is e d  i s  to  i n i t i a t e  a  c la im  o f  fraddnat 

b e fo re  th e  c o u r t . An i l l u s t r a t i o n  o f  th e  case  where th e  m other

1 . This i s  confirm ed by a re p o r t  o f  t h e ‘Kabul Times*, as fo llo w s: 
" In  th e  Kabul ORD 1 , 116 m arriages and 9^ d iv o rce  cases  have been 
re g is te r e d  during  th e  c u rre n t Afghan y e a r  (1352 AH -  s t a r t i n g  March 
1972). A spokesman fo r  th e  ORD to ld  t h i s  r e p o r te r  th a t  d iv o rce  
case s  p re se n t a  problem  in  th e  sense t h a t  expenses o f  m aintenance 
fo r  th e  th re e  months o f  id d a , and th e  accep ted  dower o f  th e  woman 
have to  be p a id  by th e  husband. Sometimes a  husband claim s th a t  he 
has a lre ad y  p a id  th e  dower o r t h a t  th e  w ife  has waived th e  payment 
o f  i t " .  (February  6 th , 1973).
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com plained about th e  d is re g a rd  o f h e r S h a r i1a r ig h t  o f  bafl&nat by 

th e  p a te rn a l  g ra n d fa th e r o f  h e r minor son can be seen  in  g a l ih a .v . 

Mohammad Kabal in  which th e  f i n a l  d e c is io n  o f  th e  c o u rt was is su e d  

in  favour o f  th e  m other whose r i g h t  o f custody  over h e r  minor son 

was th e reb y  e s ta b lis h e d  ( l ) .
h) D elegated £al&q (ta l& q -e ta fw id ) no t r e g is te r e d .  In  s p i te  

o f  th e  a v a i l a b i l i t y  o f a  d e leg a ted  ta laq . in  S h a r i 'a ,  which i s  

s u b s ta n tia te d  in  th e  M arriage Law 1971 (A rt 33 s u p ra ) , th e re  i s  no 

case  o f d e leg a ted  tal&q. in  th e  ORD re c o rd s . N e ith e r in  th e  p e t i t io n s ,  

nor in  th e  ta la q  k h a ts  was th e re  any in d ic a tio n  o f  a  s i tu a t io n  where 

th e  husband had d e leg a ted  h is  power o f  ta l& q to  th e  w ife .
i )  Another a re a  where th e  ORD proceed ings ig n o re  th e  M arriage Law 

1971 i s  th e  r e g i s t r a t io n  o f  ta l& q khat a f t e r  engagement and p r io r

1 . In  t h i s  case  S i l ih a  claim ed th a t  " I  have th e  r ig h t  to  th e
custody  o f  H ab ibu llah  th e  c h i ld  o f my m arriage  t o  th e  l a t e
Mohammad A f£al. My son H abibu llah  i s  a  m inor o f  seven months o f
age, and s in ce  th e  d eath  o f  Af&al I  have rem ained unm arried to
t h i s  day. The S h a r i 'a  law i s  e x p l i c i t  in  t h a t  ' th e  mother has
p r i o r i t y  to  th e  had&nat o f a  minor b o th  du rin g  th e  con tinuance
of the marriage or after its dissolution' - Fitawa-e 'Alamt|iri,
p .1^1 - ‘ K abal, th e  p a te rn a l  g ra n d fa th e r o f  H abibu llah  has
u n law fu lly  kep t my son unde^ h is  custody ; I  hereby demand Kabal
to  d e l iv e r  H abibu llah  to  m e / In  re p ly  to  t h i s  c la im , Kabal s ta t e d  4 y
th a t  S&liha i s  th e  daugh ter o f  th e  m urderer o f  A fdal and^I have no '
confidence in  h e r ;  be in g  th e  p a te rn a l  g ra n d fa th e r  o f  H ab ibu llah , , yC
I  am e n t i t l e d  to  h is  custody and a t  p re se n t he i s  in  my custody . >
On th e  b a s is  o f  th e  above f iq h  r u l e ,  th e  prim ary  c o u rt o f Parwan 
is su e d  i t s  d e c is io n  (No.9 /17 .7-1350 AH) in  favour o f S& liba.
Kabal ap p ea led  to  th e  p ro v in c ia l  c o u rt o f  Parwan which a lso  
confirm ed th e  Prim ary co u rtb  d e c is io n . Kabal re -a p p e a le d  t o  •
C assa tio n  C ourt. The d e c is io n  o f t h i s  c o u rt i s  a s  fo llo w s:
According to  th e  p re fe r re d  v e rs io n  o f  th e  JJanafi law , th e  mother 
has p r i o r i t y  to  th e  had&nat o f  h e r minor son u n t i l  he reaches 
seven y e a rs  o f age; S a lib a  has rem ained unm arried . Kabal has 
con fessed  th a t  he has kep t H ab ibu llah . S & lib a 's  r ig h t  t o  th e  
custody  o f  H abibullah  i s  in v io la b le .  Kabal i s  hereby o b lig a te d  
to  d e l iv e r  H abibu llah  to  h is  mother and he w i l l  s ta y  under 
S & lih a 's  custody  u n t i l  he com pletes seven y e a rs  o f ag e”
(S ettlem en t No.227/16.11.1350 AH C assa tio n  C ourt fo r  C iv il  
and C rim inal A f f a i r s ,  K abul).
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to  n ik ah . An i l l u s t r a t i o n  o f  t h i s  i s  Mohammad H ussein .v . S a fra  ( l )  

in  which H ussein p e t i t io n e d  th a t  "owing to  in c o m p a ta b ility , I  w ish 

to  d iv o rce  my fia n c S e , S a f ra , w ith  whom I  had no sex u a l in te rc o u rs e , 

by a S h a r i 'a  t a l a q  . . . "  The t a l a q  kha t consequen tly  com pleted 

a ls o  read  th a t  " I ,  M H ussein , hereby d iv o rce  S a fra , my f ia n c e e  w ith  whom 

I  had no sex u a l in te rc o u rs e  by an ir re v o c a b le  s in g le  t a l a q " . The 

d e f in i t io n  o f  nik&h as g iven  in  th e  very  f i r s t  a r t i c l e  o f  th e  1971 

M arriage Law i s  th a t  nik&h i s  c o n tra c te d  w ith  th e  o f f e r  and acceptance 

o f  th e  p a r t i e s  in  th e  p resence  o f  w itn e sse s . U n til  t h i s  i s  e f fe c te d ,  

in  th e  eyes o f  th e  law , no nik&h. e x i s t s .  T h e re fo re , to  r e g i s t e r  a 
tal& q i s  no t a p p lic a b le . I t  has been d iscu ssed  e a r l i e r  t h a t  one o f  th e  

main purposes o f t h i s  a r t i c l e  was to  deny le g a l  v a l id i ty  to  a  popu lar 

p ra c t ic e  accord ing  to  which engagement i s  as b in d in g  as m arriage . T his 
p ra c t ic e  has th e  adverse  e f f e c t  o f r e s t r i c t i n g  th o s e , who a re  engaged 
when m inors, from be in g  ab le  to  choose f r e e ly  as to  w hether to  c o n tra c t 

a n ikah  o r  n o t.
j )  D is so lu tio n  by m utual consent (K hu l'a  and mub&ra'a) n o t r e g is te r e d :  

As p o in ted  o u t b e fo re , S h a r i 'a  a llow s d iv o rce  by m utual consen t. 

k h u l 'a  i s  in  f a c t  th e  on ly  form o f  d iv o rce  in  S h a r i 'a  in  which th e  
w ife  has a  r ig h t  to  i n i t i a t e  th e  d iv o rc e . T his r ig h t  o f th e  w ife  i s  
o f  a  l im ite d  s ig n if ic a n c e  in  R anafi law , sim ply because under t h i s  law 
K h u l'a  can on ly  be e f fe c te d  w ith  th e  husband 's  co n sen t. The w ife 's  

r ig h t  to  k h u l 'a  in  M aliki law i s  developed f u r th e r  as under t h i s  law , 

k h u l 'a  can be e f fe c te d  by a r b i t r a to r s  even w ithou t th e  husband 's  
consen t (2 ) . A ccording t o  Ibn-Rush, k h u l 'a  i s  a  r ig h t  o f  th e  w ife

1. T alaq  khat N o.ll/2U .U .1350 AH (1971) th e  ORD fo r  th e  Old C ity , 
Kabul. S im ila r ly  n o te  S u ltan  Ahmad.v .Niyaz B ib i ( t a la q  khat
No.6 /3 1 .1 .1 3 ^9  AH, lo c  c i t )  S Ahmad i s  on rec o rd  to  have s ta t e d  
in  h is  p e t i t i o n  th a t  "S h ir Mohammad, th e  f a th e r  o f  Niyaz B ib i, has 
b e tro th e d  h is  daughter t o  me. I  have no t c o n tra c te d  th e  nikah  
so f a r .  As I  a lre ad y  have a w ife  and cannot p rov ide  m aintenance fo r  
a  second w ife , I  w ish to  com plete a  t a la q  k h a t" .  The head o f f ic e r  
i s  on re c o rd  as having a u th o rise d  th e  com pletion  o f  th e  ta la q  k h a t , 
in  s p i te  o f  th e  la c k  o f  a nik&h. Note a ls o  A z iz u lla h .v .Z ira  
( t a la q  khat No.8 /1 .2 .1 3 ^ 9  AH lo c  c i t )  to  t h e 's im i l a r  e f f e c t .
2 . When d isc o rd  a r i s e s  between th e  sp o u ses, two a r b i t r a to r s  w i l l  
be appo in ted  from th e  fa m ilie s  o f  b o th  o f  th e  spouses. When th ey  
f a i l  a t  t h e i r  a ttem p t a t  r e c o n c i l i a t io n ,  th e  a r b i t r a to r s  w i l l  decree  
a  d ivo rce  fo r  th e  w ife  i f  i t  i s  found th a t  th e  f a u l t  fo r  th e  d isco rd  
l i e s  m ainly w ith  th e  husband. But when th e  a r b i t r a to r s  f in d  th a t  
th e  blame fo r  th e  d isc o rd  r e s t s  c le a r ly  w ith  th e  w ife , th ey  a re  
empowered to  en fo rce  k h u l 'a  by which th e  w ife  i s  o b lig a te d  to  pay
a c o n s id e ra tio n .
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a g a in s t tal&q. which i s  th e  husband 's  r ig h t :  In  case  th e  husband
w ishes to  te rm in a te  th e  m arriag e , he has th e  r ig h t  to  tal&q., whereas 

i f  th e  w ife  w ishes to  do so , she i s  e n t i t l e d  t o  e x e rc is e  h e r r ig h t  

to  K hul'a  p rov ided  th a t  two a r b i t r a to r s  have f a i l e d  t o  e f f e c t  
r e c o n c i l i a t io n  between them. Modern reform s o f  th e  S h a r i 'a  in  

v a rio u s  c o u n tr ie s  a re  e i th e r  based  on M alik i law , or e ls e  have 

sought a  r e in te r p r e ta t io n  o f  th e  Q u r'an ic  ’v e rse  o f  khu l'a*  in  favour 

o f  enhancing th e  w if e 's  p o s i t io n  (see  more below under modem re fo rm s). 

In  s h o r t ,  th e  i n s t i t u t i o n  o f K hul'a  has been u t i l i z e d  by m odernist 

re fo rm ers as a p o s i t iv e  in strum en t to  re d re s s  th e  t r a d i t i o n a l  

im balance in  th e  r ig h t s  o f th e  spouses. In  A fg h an is tan , no such 
reform  has been accom plished. The f a c t  i s  th a t  even th e  t r a d i t i o n a l  

Hanafi law o f  Khul’a i s  no t be ing  en fo rced . A look  a t  th e  reco rd s  

o f  ta laq . khat in d ic a te s  th a t  Khul’a i s  alm ost d e l ib e ra te ly  denied 
r e g i s t r a t i o n .  This i s  c le a r ly  a  d e n ia l o f  th e  le g a l  r ig h t  o f th e  

w ife  and as such c o n s ti tu e s  a  s o c ia l  m isc h ie f : s in ce  Hanafi law
does no t reco g n ise  a  ju d i c i a l  d iv o rc e , th e re  i s  v i r t u a l ly  no o th e r 
way fo r  th e  w ife to  o b ta in  a  d iv o rce  w hatever m al-trea tm en t and 
c ru e l ty  she may be s u f fe r in g . N otw ithstand ing  th e  con tinued  
a p p l ic a b i l i ty  o f th e  H anafi law , and in  s p i t e  o f  th e  f a c t  th a t  a 
sample o f  kh u la  n&ma (deed o f Kkul’a ) appears in  A.B&qi's Guide fo r  

Formal Documents ( l ) ,  k h u l 'a  n&ma i s  alm ost unknown to  th e  reco rd s  

o f  d iv o rce  in  A fghan istan  (2 ) .
N o n -re g is tra tio n  o f k h u l 'a  i s  a ls o  u n r e a l i s t i c ,  f o r  th e re  i s  no

1 . This book c o n ta in s  samples o f alm ost a l l  form al documents and i s  
in  c u rre n t use a t  th e  r e g i s t r a t io n  o f f ic e s .
2 . The p re se n t w r i te r  has no t found a  s in g le  k h u l 'a  nama in  th e  
f iv e  y e a rs  re co rd s  (p reced ing  1972) o f  d iv o rce  a t  th e  Kabul O ffice s  
o f  R e g is tr a t io n . A p a r t i a l  ex p lan a tio n  fo r  t h i s  may be t h a t  s in ce
dower i s  u s u a lly  no t p a id  to  th e  w ife  b e fo re  d iv o rc e ; she i s
th e r e f o r e ,  i t  may be s a id ,  unab le  t o  g ive  a  f in a n c ia l  c o n s id e ra tio n . 
A gainst t h i s ,  however, th e re  a re  cases  in  which f in a n c ia l
c o n s id e ra tio n  i s  re c e iv e d  by th e  husband and y e t k h u l 'a  i s  no t
r e g is te r e d .  I  am however inform ed th a t  k h u l 'a  i s  o c c a ss io n a lly  
r e g is te r e d  in  th e  p rov ince  o f  Her&t.

I
i

I



l6o

evidence to  in d ic a te  t h a t  d iv o rce  by m utual consent i s  o b so le te  ( l ) .  

The reco rd s  them selves p rov ide  ample ev idence in  favou r o f th e  

a p p lic a t io n  o f b o th  k h u l 'a  and m ubaia'a There a r e ,  in  f a c t ,  many 

p e t i t io n s  on reco rd  in  which th e  husband has c le a r ly  s ta te d  th e  

e x is te n c e  o f  m utual agreement o f th e  spouses on d iv o rc e . There a re  

a lso  p e t i t io n s  on rec o rd  in  which th e  p e t i t io n e r s  have in d ic a te d  

t h e i r  w illin g n e ss  to  a  d iv o rce  on c o n d itio n  o f  o b ta in in g  f in a n c ia l  

c o n s id e ra tio n  from th e  w ife . Y et, in  b o th  o f  th e s e  cases  th e  

com pleted tal&q. khat un ifo rm ly  r e g i s t e r s  a u n i l a t e r a l  -fralaq o f  th e  

husband w ith  no re fe re n c e  to  mub&ra'a w hatsoever. In  A m inullah.v . 

R a b i 'a , (2) fo r  example, Aminullah i s  on rec o rd  as having  s ta te d  

in  h is  p e t i t io n  " I  and my la w fu lly  m arried  w ife , R a b i 'a  have m utually  
agreed  on a f i n a l  t a l a q . I ,  th e r e f o r e ,  re q u e s t th a t  a  ta l& q khat 

should  be is su e d  to  t h i s  e f f e c t " .  The tal&q. khat com pleted, however, 
re ad s  in  p a r t  " I ,  A m inullah, w hile  a m ajor and competant p e rso n , 
hereby d iv o rce  R ab ifa . . .  by an ir re v o c a b le  s in g le  t a l a q  w ithou t 
c o n s id e ra tio n  . . .  upon th e  ex p iry  o f h e r p e rio d  o f  *idda th e  d iv o rcee  
w i l l  have th e  o p tio n  to  f r e e ly  choose w hether to  rem arry . R a b i 'a  
was p re sen t a t  t h i s  o f f ic e  and reg a rd in g  h e r dower and m aintenance 
she has th e  o p tio n  to  choose fo r  h e r s e l f " .  T his d ivo rce  i s  obv iously  
a  u n i l a t e r a l  t a l a q  by th e  husband and no t a  mub&ra'a. S im ila r ly , 

in  M irza Mohammad.v .A ziza (3) th e  p e t i t io n e r  i s  on reco rd  as having  

s ta t e d  t h a t  "Aziza i s  my la w fu lly  wedded w ife ; we have bo th  ag reed  
to  a  f i n a l  ta la q  and w ish to  com plete a  ta la q  khat to  t h i s  e f f e c t " .

1 . D ivorce w ith  c o n s id e ra tio n  i s  a  reco g n ised  p o pu lar p r a c t ic e  in  
some p a r ts  o f  A fghan istan . In  th e  d i s t r i c t  o f  Shinw&r, fo r  exam ple,
Q Khadim re p o r te d  th e  fo llo w in g : "D ivorce i s  q u ite  an easy  m a tte r
among th e  Shinw&ris. When disagreem ent between th e  spouses p r e v a i l s ,  
th e  husband u s u a lly  ag rees  to  re c e iv e  a sum o f  money from h is  w ife  
and d iv o rces  h e r" . (Nawav Rana. op c i t :  56).
2 . Talaq kha t N o.U /2.3.1350 AH, ORD. The Old C ity , Kabul.
3. Talaq k h a t No.7 /19-3 .1350 AH th e  ORD fo r  The Old C ity , Kabul.
For a  s im ila r  example see  th e  fo llo w in g  example in  an o th er o f f ic e :
A li Mohammad.v .Begum (Talaq khat N o.6/31.3.i-3^9 AH th e  ORD, B a r ic o t , 
K abul), where th e  p e t i t io n e r  i s  on rec o rd  a s  having  s ta te d  "Begum
i s  iqy la w fu lly  m arried  w ife , w ith  whom Z have consummated th e  m arriage  
As a  r e s u l t  o f  our m utual agreem ent, I  hereby w ish to  d iv o rce  Begum 
and to  com plete a  ta la q  k h a t" . The com pleted ta la q  kha t read s
"because o f  in c o m p a ta b ility , I ,  A li Mohammad, hereby d iv o rce  Begum . . .  
by a  s in g le  ir re v o c a b le  t a l a q  w ithou t c o n s id e ra tio n " .
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The ta l& q khat consequen tly  com pleted c o n ta in s  no re fe re n c e  to  th e  

m utual agreement o f  th e  p a r t i e s  and read s  in  p a r t  t h a t  " I ,  M Mohammad, 

w h ile  a  m ajor and com petent p e rso n , hereby d iv o rce  A ziza , my la w fu lly  

m arried  w ife , w ith  whom I  have consummated th e  m arriage by an 
ir re v o c a b le  s in g le  tal&Q ••• A ziza was p re se n t a t  th e  tim e . Regarding 
h e r  dower and r ig h t  to  m aintenance she has th e  o p tio n  to  choose fo r  

h e r s e l f " .  In  b o th  o f  th e  above c a s e s , th e  p e t i t i o n e r 's  s ta tem en t

about th e  m utual agreem ent o f  th e  spouses to  d iv o rce  i s  supported  by 

th e  f a c t  t h a t  th e  w ife  was p re se n t a t  th e  r e g i s t r a t i o n  o f th e  ^al&q 
k h a t .

There a re  a lso  p e t i t io n s  on rec o rd  which p re se n t a  case  fo r  

th e  a p p lic a t io n  o f  k h u l 'a  d iv o rc e , in  none o f  th e se  cases  has a  k h u l1 a 

d iv o rce  been r e g is te r e d .  An i l l u s t r a t i o n  o f t h i s  i s  Nake 
Mohammad.v .A ziza ( l )  in  which N Mohammad i s  on reco rd  as having 

s ta t e d  t h a t  " I  have ag reed  w ith  my w ife , A ziza , about s e p a ra tio n  
on th e  co n d itio n  th a t  she w aives h e r r ig h t  to  dower and m aintenance 

f o r  h e r  "idda and re le a s e s  me from th e  payment th e re o f .  I  hereby wish 
to  com plete a t a l a q  khat to  t h i s  e f f e c t " .  The com pleted tal& q k h a t , 

however, co n ta in s  th e  fo llo w in g : "Because o f  in c o m p a ta b ility  between
u s ,  I ,  Nake Mohammad, . . .  hereby d iv o rce  my w ife  A ziza , w ith  whom I  
have consummated th e  m arriag e , by an ir re v o c a b le  s in g le  ta l& q  w ithou t 
c o n s id e ra tio n  in  accordance to  S h a r i 'a .  A ziza was p re se n t and 

accep ted  th e  above s ta tem en t o f  Nake Mohammad. She a ls o  gave him 

a  form al r e c e ip t  (r a s ld  khat N o.lU 8/2.8 .1350 AH) f o r  h e r dower and 
m ain tenance". The f a c t s  o f  t h i s  case  undoubtedly  c a l l  fo r  th e  

a p p l ic a t io n  o f  k h u l 'a , y e t  i t  has no t been r e g is te r e d  in  th e  tal& q 

k h a t. C onsidering  th e  p e t i t io n  o f Nake Mohammad and th e  co n d itio n  

he l a i d  down fo r  th e  d iv o rc e , A z iz a 's  r e c e ip t  was p robab ly  a 

c a n c e l la t io n  o f  th e  dower deb t and h e r r i g h t  to  m ain tenance, r a th e r  
th a n  th e  a c tu a l  r e c e ip t  o f  them (2 ) .

1 . Talaq kha t No.26/25*7-1350 AH th e  ORD fo r  th e  Old C ity , Kabul.
2 . A p robab le  reason  why A ziza gave a form al r e c e ip t  to  N Mohammad, 
in s te a d  o f  a  deed o f  re le a s e  ( ibr& k h a t) which should  r e a l l y  be th e  
c a s e , i s  because i t  was convenient in  th e  c ircum stances to  do so .
For th e  ORD i s  no t competent to  r e g i s t e r  a  deed o f  r e le a s e .  The 
p a r t i e s  th u s  found i t  convenient to  avo id  going to  a c o u rt and 
re g is te r e d  a  form al r e c e ip t  in s te a d . The ORD d id  no t d iscou rage  t h i s  
arrangem ent, p robably  because a  form al r e c e ip t  i s  l i a b l e  to  stamp d u ty , 
whereas a  deed o f  re le a s e  i s  n o t.
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The d if fe re n c e  "between k h u l’a  and a s in g le  f i n a l  d iv o rce  a t  th e  

in s ta n c e  o f  th e  husband should  be no ted . S ince k h u l 'a  in  e f f e c t  i s  

a  s in g le  f i n a l  d iv o rc e , th e  two a re  sometimes confused . The confusion  

i s  ag g rav a ted , e s p e c ia l ly  to  a  layman, in  cases  where th e  w ife  a tte n d s  

th e  r e g i s t r a t io n  o f f ic e  which i s  sometimes reg ard ed  to  imply h e r 

consen t to  a  d iv o rce . A s im ila r  confusion  can a r i s e  in  cases  where 

th e  w ife  re le a s e s  h e r husband from th e  payment o f  h e r dower and 
r e g i s t e r s  an ib rd  k h a t (deed o f r e le a s e )  t o  t h i s  e f f e c t ;  f o r  t h i s  can 

a ls o  be m istaken  f o r  f in a n c ia l  c o n s id e ra tio n  p a id  to  th e  husband as 
re q u ire d  in  a  khul*a d iv o rce . A lthough Nake Mohammad.v .A ziza i s  an 
ir re v o c a b le  s in g le  d iv o rc e , i t  i s  n o t a  k h u l’a :
a) Whereas, acco rd ing  to  th e  dominant view o f th e  H anafi School, 
k h u l’a i s  c o n tra c te d  by th e  word khu l * a  o r mubara’a  o r  term s th a t  
imply t h e i r  meaning ( l ) ,  th e re  i s  no m ention in  th e  above ta la q  khat 
o f  th e s e  words o r any s im ila r  te rm . The tal& q khat above uses th e  
term s o f u n i l a t e r a l  t a l a q .

b) Whereas k h u l1a i s  a d ivorce  w ith  c o n s id e ra tio n , th e  above tal& q 
k h a t i s  e x p l i c i t  in  t h a t  i t  i s  a  t a l a q  w ithou t c o n s id e ra tio n .

c) Had i t  been a k h u l’a  d iv o rc e , some c o n s id e ra tio n  ( i . e .  dower) 
would be payab le  to  th e  husband. The f a c t  th a t  th e  w ife  gave a 
r e c e ip t  fo r  th e  dower and m aintenance i s  th e  re v e rse  o f  what would 

be th e  u su a l procedure in  k h u l 'a .
d) The p resence  o f th e  w ife  and th e  m ention o f h e r  accep tance o f  

N.Mohammad’s s ta te m e n t, i s  c irc u m s ta n tia l  and i s  no t in d ic a t iv e  o f 

th e  d iv o rce  be ing  a  k h u l’a . The re fe re n c e  to  h e r p resence  and 

accep tance  appeared in  th e  ■fcal&l k h a t ,presum ably as a r e s u l t  o f  h e r 

b e in g  p re se n t i f  on ly  fo r  th e  com pletion o f  th e  form al r e c e ip t .

T his t a l a q  khat i s  e x p l i c i t l y  a u n i l a t e r a l  t a l a q  by th e  husband,

in  which th e  w if e 's  accep tance  i s  no t norm ally re q u ire d . This 

can be seen  in  th e  case  o f  Mohammad Ism a' i l . v . Karima, (2) in  which 

th e  w ife  was ab sen t d u rin g  r e g i s t r a t i o n .  The p e t i t io n e r  in  t h i s

1 . See : A li a l-K h a f if , Muhadarat ’An Furaq Al-Zawa.j Fil-M adahib 
A l-Islam iyyah  (D is so lu tio n  o f  m arriage in  Is lam ic  s c h o o ls ) , op c i t :1 2 3 .
2. Tal&q khat No.36 /1^ .9 .1350  AH th e  ORD f o r  The Old C ity , Kabul.
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case  i s  on rec o rd  a s  having  s ta t e d  t h a t  "Karima, my la w fu lly  
m arried  w ife , has asked me to  d iv o rce  h e r ;  she i s  w il l in g  to  waive 

h e r dower and m aintenance fo r  h e r  p e r io d  o f  Id d a . S ince she has 
asked fo r  a  d iv o rc e , I  ag ree  to  h e r  p ro p o s it io n " . The t a l a q  khat 

consequen tly  com pleted reads in  p a r t  t h a t  " I ,  M Ism a’i l ,  . . .  hereby 

d iv o rce  my w ife , Karima, w ith  whom I  have consummated th e  m arriage 

by an ir re v o c a b le  s in g le  t a l a q  w ithou t c o n s id e ra tio n  . . .  Karima was 

no t p re se n t and reg a rd in g  h e r dower and m aintenance fo r  ddda^she 

has th e  o p tio n  to  choose fo r  h e r s e l f " .  The p e t i t i o n ,  in  t h i s  c a se , 

p re sen te d  an occasion  fo r  th e  a p p lic a t io n  o f  k h u l 'a , b u t th e  d ivo rce  

subsequen tly  r e g is te r e d  i s  c le a r ly  no t a k h u l1 a d iv o rce .

One p o s s ib le  m otive fo r  th e  n o n - r e g is tr a t io n  o f k h u l1a  d ivorce  
by th e  ORD may be th e  p ro te c t io n  o f  th e  w ife ’s f in a n c ia l  i n t e r e s t s  

in  re s p e c t o f  h e r dower and m aintenance. This h a s , however, no t 
been th e  case  in  S h ir Mohammad.v .Karima ( l ) ,  where th e  w ife has 
waived h e r dower and m aintenance in  favour o f th e  husband and gave a 
form al deed o f  r e le a s e  to  t h i s  e f f e c t .  Y et, th e  ta lS q  khat 
consequen tly  com pleted does n o t r e g i s t e r  a  k h u l’a  d iv o rc e . S h ir 
Mohammad i s  on rec o rd  as having s ta t e d  in  h is  p e t i t io n  t h a t  " I  am 
w il l in g  to  d ivo rce  ray w ife , Karima, who has ag reed  to  r e le a s e  me o f 
th e  payment o f  h e r  dower and m aintenance. I  w ish to  com plete a 
t a l a q  kha t to  t h i s  e f f e c t " .  The com pleted ta lg q  kha t r e g is te r e d  an 
ir re v o c a b le  s in g le  ta la q  by th e  husband, which reads in  p a r t  th a t  

" . . .  th e  d iv o rc e e , Karima, waived h e r dower, and m aintenance fo r  h e r 

p e r io d  o f  *idda in  favour o f  S Mohammad and gave him a form al deed 

o f  r e s le a s e  (Ib rd  kha t No.23 /10 .12 .13^9  AH, The Prim ary Court fo r  
T ra n sa c tio n s , K abul). There i s  no m ention e i th e r  o f  k h u l’a o r o f 

th e  m utual agreem ent o f  th e  p a r t i e s  on d ivo rce  in  t h i s  ta la q  k h a t .

A g en e ra l ru le  in  H anafi law , a p p lic a b le  t o  a l l  forms o f 

d iv o rc e , i s  t h a t  t a ’l i q  (suspending) in  d iv o rce  ta k e s  th e  n a tu re  

o f  an o a th  on th e  p a r t  o f  th e  husband which may no t be r e t r a c te d  o r  

revoked by him. For an o a th , once ta k e n , i s  n o t r e t r a c ta b le .

This ru le  i s  a p p lic a b le  to  suspended d iv o rc e , to  d e leg a te d  d ivorce  
and to  k h u l’a . C onsequently , when th e  husband suspends th e  d iv o rce

1 . T alaq  khat No.22 /8 .12 .13^9  AH th e  ORD, B a r ic o t , Kabul.
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o r when he d e leg a te s  i t  to  th e  w ife , he i s  no t p e rm itte d  to  

r e t r a c t  th e se  m easures. S im ila r ly , in  k h u l’a when th e  husband 

makes an o f f e r  to  d ivo rce  h is  w ife  fo r  a  f in a n c ia l  c o n s id e ra tio n , 

t h i s  o f f e r  ta k e s  th e  n a tu re  o f an o a th  which may n o t be r e t r a c te d  

o r revoked b e fo re  th e  w ife has g iven  an answ er. The husband may 

make th e  o f f e r  in  th e  p resence  o f  th e  w ife  o r in  h e r  absence.

She can accep t th e  o f f e r  when she i s  inform ed o f  i t .  B ut, when 

she le av e s  th e  m a jl is  (m eeting) du rin g  which th e  o f f e r  i s  
communicated to  h e r w ithou t h e r  having  accep ted  i t ,  th e  o f f e r  

la p se s  ( l ) .  Applying t h i s  r u le  to  th e  p roceed ings o f  th e  ORD, 

a  p e t i t io n  by th e  husband to  d iv o rce  h is  w ife  fo r  a f in a n e ia l  
c o n s id e ra tio n  i s ,  in  e f f e c t ,  an o f f e r  which ta k e s  th e  n a tu re  o f  an 

o a th . Such an o f f e r ,  w hether i t  i s  co n sid ered  as an o f f e r  fo r  

khul*a o r fo r  any form o f  d iv o rc e , i s  a suspending ( t a ’l i q )  on 
th e  p a r t  o f  th e  husband which i s  no t r e t r a c ta b le  o r revokable  
in  law .

The fo llow ing  case  i l l u s t r a t e s  a  s i tu a t io n  where k h u l’a 

cou ld  p rov ide  a d e s ira b le  s o lu t io n ,  y e t no m ention o f  i t  has been 
made th ro ughou t th e  e n t i r e  p roceed ings which invo lved  no t only  th e  

d e c is io n s  o f  th e  th re e  c o u rts  bub a lso  a ro y a l decree  and a 
r e s o lu t io n  o f  th e  p a rliam en t a t  th e  tim e . In  Ju ly  19^7 w hile  
d ebate  over th e  M arriage B i l l  (now M arriage Law 1971) was in  
p ro g re s s , th e  Complaints Committee o f  th e  W olesi J i r g a  (House o f  

People) p u t forw ard a motion to  th e  House ask in g  th e  l a t t e r  to  g ra n t 
immediate c o n s id e ra tio n  to  a p e t i t io n  subm itted  by one Abdul Kh&liq. 

The m otion was consequently  c a r r ie d  and th e  case  was re c e iv e d .
A K haliq  s ta t e d  in  h is  p e t i t io n  t h a t  "Mohammad Na’lm , my f a th e r - in -  

law , had c o n tra c te d  h is  daughter R u J j l  Afzfi in to  v a l i d nik£.fr to  me.
A fte r  two y ea rs  o f  our m a r i ta l  c o h a b ita tio n , M.Na’im became invo lved  

in  a  p o l i t i c a l  case  and was im prisoned fo r  s e v e ra l  y e a r s .  A fte r  

h is  r e le a s e  from p r is o n , Na’im susp ec ted  me o f  having  caused h is  

im prisonm ent. He th e n  provoked Ruh Afza a g a in s t  me; she 
consequen tly  re fu sed  to  ab ide by h e r m a r i ta l  o b lig a tio n s  to  me. I  

sued h e r in  c o u r t ;  th e  case  le d  to  p ro tr a c te d  l i t i g a t i o n  in  th e  th re e  

courts,* a  d e c is io n  o f  th e  C assa tio n  Court was f i n a l l y  is su e d  to  th e

1 . See Abu-Zahra,M. Afrw&l a l-Shakhgiyah  (p e rso n a l s t a t u s ) ,  DUr-al 
F ik r  a l-A ra b i, Egypt 1957 ed. p:352 (Arabic t e x t ) .
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e f f e c t  th a t  my w ife was a t  f a u l t  and t h a t  she should resume h e r 

m a r i ta l  o b lig a tio n s  t o  me. Huh Afza however re fu se d  to  comply 

w ith  th e  c o u rt o rd e r . In  a d d itio n  t o  th e  c o u rt d e c is io n , a 

r e s o lu t io n  o f  th e  J u r i s t i c  C ouncil o f  th e  M in is try  o f  J u s t i c e ,  

and f i n a l ly  a  ro y a l decree  communicated t h e i r  support o f th e  

c o u rt d e c is io n  and o rd ered  th e  Governor o f  Kabul to  send Ruh Afza 

t o  me. But so f a r  t h i s  has no t o ccu rred” ( l ) .  The S e c re ta ry  
o f  th e  House, a f t e r  read in g  ou t th e  p e t i t i o n ,  went on to  say:

’’The Kabul Governor has been asked to  appear b e fo re  th e  
House Committee, and w hile  answ ering q u e s tio n s , th e  Governor 

exp ressed  th e  op in ion  th a t  A. Kh&liq*s w ife  was in  disagreem ent 

w ith  h e r husband and d id  no t w ish to  co h ab it w ith  him. The 
Governor added th a t  he d id  no t have th e  a u th o r i ty  to  compel h e r  

t o  go to  h e r husband. In  a d d it io n , he s a id ,  th e re  e x i s t s  an 
ex ecu tiv e  o rd e r in  th e  f i l e  which e x p re ss ly  re q u ire s  th a t  Ruh Afzfi 
should  n o t be fo rced  b u t t h a t  she should  ag ree  t o  be sen t t o  her 

husband. The case  went to  and f ro  between v a rio u s  departm ents 
over a  p e r io d  o f  y e a r s ,  b u t th e  j u d i c i a l  d e c is io n s  have no t been 

execu ted  y e t .  More r e c e n t ly ,  Ruh Afza h e r s e l f  appeared b e fo re  th e  
House Committee and d e sc rib ed  h e r in c o m p a ta b ility  w ith  A. K haliq  

and h e r u n w illin g n ess  fo r  c o h a b ita tio n  w ith  him. In  h e r  p e t i t io n  

to  th e  Committee Ruh Afza has s ta te d  t h a t  i f  she i s  com pelled to  
c o h ab it w ith  A. K haliq , she would commit s u ic id e .

A ccording to  a r t i c l e  103 o f  th e  C o n s ti tu t io n , j u d ic i a l  d e c is io n s  
o f  th e  C assa tio n  Court a r e  f i n a l  and e n fo rc ea b le . A r t ic le  9^ o f 

th e  C o n s ti tu tio n  a ss ig n s  to  th e  Executive th e  du ty  o f  c a r ry in g  out o f 
j u d i c i a l  o rd e rs . As th e  E xecutive has f a i l e d  to  f u l f i l l  i t s  

c o n s t i tu t io n a l  d u ty , th o se  o f f ic e r s  o f  th e  Government who have 

caused  th e  d e lay  in  enforcem ent ought to  be p ro secu ted  under th e  
term s o f a r t i c l e  77 o f  th e  Law o f  C rim inal P roceed ings” .

One d e le g a te , w h ile  c r i t i c i s i n g  th e  E xecutive a t t i t u d e  in  t h i s  

c a se , confirm ed th e  above view and co n sid ered  th e  case  as a  n e g le c t

1 . See WJJ. No.2h & 25, Kabul, J u ly  1967 .
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o f du ty  on th e  p a r t  o f th e  Executive ( l ) . A nother d e leg a te  

exp ressed  th e  view t h a t  P arliam en t should  no t e n te r  in to  th e  d e ta i l s  

o f  th e  m a tte r  and i t  should  on ly  communicate to  th e  Government th a t  
th e  enforcem ent o f th e  d e c is io n  o f th e  c o u rt i s  i t s  du ty  under th e  

C o n s ti tu tio n  (2 ) .

A member o f  th e  Complaints Committee vo iced  a p o in t o f 

in fo rm atio n  s ta t in g  t h a t  when th e  enforcem ent a u th o r i t i e s  o f  th e  
Kabul p rov ince  summoned Ruh A fza, she com plied w ith  th e  summon b u t 

emphasized th a t  she would commit s u ic id e  i f  she were f o r c ib ly  sen t 

to  A. K hdliq . C onsequently Rulj Afzff was put in  p r iso n  f o r  contempt 

o f  c o u rt ( tam arru d ); she accep ted  imprisonment b u t was no t w il l in g  
to  co h ab it w ith  A. K haliq . A fte r  h e r  r e le a s e ,  she s t i l l  r e s i s t e d  

a  f o r c ib le  c o h a b ita tio n . The case  has th u s  rem ained in  c i r c u la t io n  

fo r  some fo u r y ea rs  (3 ) .

Another d e leg a te  argued : t h i s  case  may be ju s t  an is o la te d
in c id e n t b u t i t  i s  o f  m ajor im portance in  th a t  i t  r e f l e c t s  th e  
backw ard-looking a t t i t u d e  o f  A fghan istan . The c o u r t 's  f i n a l  d e c is io n  

i s ,  o f  co u rse , en fo rceab le  b u t t h i s  i s  no t a  com plete answer to  th e  
problem a r i s in g  from t h i s  c a se . The problem has to  be looked a t  in  
i t s  w ider and n a t io n a l  p e rs p e c tiv e . We must s u re ly  a r r iv e  a t  a  
s o lu tio n  th a t  i s  in  th e  i n t e r e s t  o f  th e  p eo p le . Suppose t h a t  t h i s  
case le a d s  to  a  v io le n t  s i tu a t io n  th a t  may in v o lv e  bloodshed and 
k i l l i n g .  P arliam en t has powers to  in q u ire  in to  th e  m a tte r  bo th  w ith in  

th e  E xecu tive and th e  c o u rts"  (U). The l a s t  p o in t was f u r th e r  pursued 

by a d e le g a te  who commented th a t  " th e re  i s  no doubt t h a t ,  owing to  
c e r ta in  f a c to r s ,  th e  c o u rts  o f  A fghanistan  a t  tim es is su e  d e c is io n s  

th a t  a re  n o t l e g a l  and a re  no t j u s t i f i a b l e .  P arliam en t i s  th e re fo re  
j u s t i f i e d  in  in v e s t ig a t in g  t h i s  m a tte r  in  depth  and a s c e r ta in in g  

w hether th e  d e c is io n  tak en  by th e  c o u rt*  in  A. K haliq  and Ruh Afza i s  

in  f a c t  a le g a l  d e c is io n  (5 ) . The W olesi J i r g a ,  however, f i n a l l y

1 . "When a  c o u rt sen ten ces  a  person  to  a  term ’ o f  im prisonm ent, how 
do th e  p o lic e  go about i t ,  and how do th ey  p u t him in  p riso n ?
S im ila r ly  a  f i n a l  d e c is io n  o f th e  c o u rt has been is su e d  in  t h i s  case  
acco rd ing  to  which Ruh Afza i s  th e  la w fu l w ife  o f  A. K haliq" . (R.Dawary), ib id .
2. G.P. U lf a t ,  ib id .
3. A.G. B dyani, ib id .
b.  B. Karmal, ib id .
5. M.Z. Y unusi, ib id .
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passed  a r e s o lu t io n  t h a t  th e  E xecutive be to ld  to  execu te  th e  

c o u r t d e c is io n  acco rd ing  to  th e  requ irem ent o f  th e  C o n s ti tu tio n .

There was, u n fo r tu n a te ly , no re fe re n c e  in  t h i s  r e s o lu t io n  to  th e  

p o s s ib i l i t y  o f  khul*a be ing  invoked in  th e  above case .

A s im ila r  case  in  q u es tio n  was Alam tab.v .Mohammad Shah 

(see  above) where th e  m utual agreement o f th e  spouses to  d iv o rc e , 

and th e  f a c t  t h a t  th e  demand was made by M. Shah fo r  Alamtab to  

waive h e r  f in a n c ia l  r ig h t s  a r i s in g  from th e  m arriage  in  h is  fa v o u r, 
p re se n te d  an occasion  fo r  th e  a p p l ic a t io n  o f  k h u l1a . The c o u r t ,  

however, r e g is te r e d  a t r i p l e  ta lS q  pronounced by M. Shah, w ithou t 
making any re fe re n c e  t o  khul*a o r th e  p o s s ib i l i t y  o f  i t s  a p p l ic a t io n . 

As p o in te d  ou t b e fo re , i f  th e re  i s  one i n s t i t u t i o n  in  th e  flanafi 

law o f  d iv o rce  which can be u t i l i z e d  in  favour o f  th e  w ife , i t  i s  
k h u l1a  d iv o rce . In s te a d  o f  expanding t h i s  i n s t i t u t i o n  as a

p o s i t iv e  method o f  im proving th e  w if e 's  p o s i t io n ,  and reducing  th e  
im balance observed in  th e  H anafi law  o f d iv o rc e , th e  Afghan c o u rts  
and r e g i s t r a t i o n  o f f ic e s  d iscouraged  k h u l 'a  even in  cases  which 

c le a r ly  c a l le d  fo r  i t s  a p p lic a t io n . A lam tab.v .Mohammad Shah 
m oreover, i l l u s t r a t e s  an o th er p o in t:  th e  custom ary ru le  g e n e ra lly

a p p lie d  by th e  ORD reg a rd in g  th e  n o n - r e g is tr a t io n  o f  t r i p l e  ta lA q , 
i s  no t b e in g  observed in  th e  c o u rts . In  tu r n ,  t h i s  i s  in d ic a t iv e  
o f th e  need fo r  l e g i s l a t i o n  i f  t r i p l e  ta la q  i s  to  be d iscou raged .

I I  Claims o f  D ivorce
Whereas r e g i s t r a t io n  o f t a l a q , as a n o n - ju d ic ia l  m a tte r , f a l l s

w ith in  th e  p rov ince  o f th e  ORD, d iv o rce  c la im s a re  d e a l t  w ith  

e x c lu s iv e ly  in  th e  c o u r ts .  This i s  p rov ided  fo r  in  th e  1971 M arriage 
Law s t a t in g  th a t  " th e  competent c o u rt fo r  th e  c la im s o f ’fralS.q and 

s e p a ra tio n  ( t a f r i q )  i s  th e  prim ary  c o u rt in  th e  l o c a l i t y  o f th e  
c la im a n t 's  re s id e n c e ” . (A r t .38). The l a t t e r  i s  th e  only  

ju r i s d i c t i o n  fo r  d e a lin g  w ith  d iv o rce  c la im s, and no o th e r  ju r i s d ic t io n  
fo r  fam ily  d isp u te s  e x is t s  in  A fghan istan .

A f e a tu re  o f  d iv o rce  claim s in  th e  Afghan c o u rts  i s  th a t  th ey  a re  
p r im a r i ly  i n i t i a t e d  fo r  th e  purpose o f  e s ta b l is h in g  w hether th e  

d iv o rce  a c tu a l ly  o ccu rred  o r  n o t. The c e n tr a l  theme o f  d ivo rce  

c la im s th e re fo re  rev o lv es  around th e  q u e s tio n  o f  evidence and p ro o f .

The main reaso n  fo r  t h i s  d e r iv e s  from th e  g e n e ra l p o s i t io n  o f th e  
H anafi law  on d iv o rce : as p o in ted  out b e fo re  t h i s  law  does not
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reco g n ize  j u d i c i a l  d iv o rc e , i t  i s  th e re fo re  no t w ith in  th e  r ig h ts  

o f  th e  w ife  to  ask  fo r  one. On th e  o th e r  hand, th e  H anafi law 

reco g n ise s  t a l a q  as th e  u n i l a t e r a l  and e x t r a - ju d ic ia l  r i g h t  o f  
th e  husband. In  o th e r  words, th e  w ife  i s  n o t norm ally  e n t i t l e d  

to  ask  th e  c o u rt fo r  d iv o rc e ; whereas th e  husband i s  no t even 

re q u ire d  to  go to  c o u rt to  e f f e c t  a  d iv o rce . Consequently n e i th e r  

o f  th e  spouses would norm ally  r e s o r t  to  c o u rt fo r  th e  purpose o f 

o b ta in in g  a  d iv o rc e . Hence th e  only  common form o f  proceed ing  
th a t  th e  w ife  i s  l i k e ly  to  i n i t i a t e  b e fo re  th e  c o u rt ta k e s  th e  form 

o f  a  c la im  th a t  a tal&q. Has a lre a d y  o ccu rred . This i s  p rim a rily  
a  q u estio n  o f  e s ta b l is h in g  th e  f a c ts  by means o f  th e  n ecessa ry  
ev idence .

R ela ted  to  th e  above, an o th er fe a tu re  o f d iv o rce  c laim s 
in  th e  Afghan c o u rts  i s  th a t  th e se  c la im s a re  u s u a lly  i n i t i a t e d  by 

th e  w ife . ^ typ ica lly  i t  i s  th e  w ife  who i s  p lead in g  t h a t  she has 
been d ivo rced  by h e r  e s tran g ed  husband bu t who s t i l l  r e fu s e s  to  
ab id e  by th e  legal, consequences o f  h is  pronounced d iv o rce . The 

w ife , be ing  th e  c la im a n t, has to  c a r ry  th e  burden o f p ro o f and 
p rov ide  th e  n ecessa ry  evidence in  o rd e r to  e s ta b l i s h  h e r  c laim . 
In s ta n c e s  in  which th e  husband i n i t i a t e s  a c la im  o f  d iv o rce  a re  o f

r a r e  occurrence  in  th e  Afghan c o u r ts .  For th e  husband i s  le g a l ly

p e rm itte d  to  pronounce a t&l&q. alm ost any tim e he chooses to  do so .

Another c h a r a c te r i s t i c  f e a tu re  o f  d iv o rce  claim s as evidenced 

in  th e  c o u rt re co rd s  i s  t h a t  in  th e  v a s t  m a jo rity  o f  c a s e s , th e  
w ife  who i n i t i a t e s  l i t i g a t i o n  f a i l s  to  produce p o s i t iv e  evidence 

in  support o f  h e r c la im . Most women f in d  i t  ex trem ely  d i f f i c u l t  to  

produce th e  re q u ire d  ev idence; th ey  a re  th e re fo re  l i k e ly  to  lo s e  

t h e i r  c la im s. There a re  many f a c to r s  to  ex p la in  t h i s .  One i s  th e  

absence o f  le g a l  a id .  To d a te  th e re  i s  no com prehensive scheme o f 

le g a l  a id  a v a ila b le  in  A fg h an is tan , n e i th e r  in  c i v i l  l i t i g a t i o n ,  
nor in  f a c t  in  c rim es. Most women la c k  independent fin a n c ia l, 

re so u rc e s . A woman in  such c ircu m stan ces , who may a ls o  la c k  th e  

support o f  h e r  p a re n ts  and r e l a t iv e s  (as  d iv o rce  i s  s o c ia l ly
frowned upon), and who i s  l ik e ly  to  f in d  h e r s e l f  in  a  d i f f i c u l t

s i tu a t io n  when h e r e s tran g ed  husband i s  f ig h t in g  a g a in s t  h e r ,  o f te n  
f a l l s  to  f in d  w itn e sse s  of irre p ro a c h a b le  c h a ra c te r  to  support 
h e r c la im  b e fo re  th e  c o u r t .  In  a d d itio n  to  t h i s ,  th e  H anafi law
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does n o t make i t  a  formal requ irem ent o f  d iv o rce  th a t  i t  should 

he pronounced in  th e  p resence  o f  w itn e sse s . This le a d s  to  an 

anomalous s i tu a t io n .  C onsequently th e  a b i l i t y  o f  a  c la im an t, 

to  produce w itn e sse s  fo r  an event which le g a l ly  ta k e s  p lace  in  th e  

absence o f  w itn e s se s , must re p re se n t an e x ce p tio n a l c ircum stance .

The c o u rt re co rd s  concern ing  th e  c laim s o f  d iv o rce  in d ic a te  

th e  f a c t  t h a t  among th e  ad m issib le  forms o f  ev id en ce , o a th  and 

r e f u s a l  o f o a th  a re  f a r  more fre q u e n tly  ap p lie d  th a n  adm ission , 

w itn e sse s  and documentaty ev idence . Admission o f th e  husband to  a 
c la im  o f  ta l& q by th e  w ife  i s  a r a r e  occu rren ce . An ex p lan a tio n  

f o r  t h i s  i s  presum ably th a t  in  most cases  th e  w if e 's  i n i t i a t i o n  o f  
a  c la im  in  th e  c o u rt re p re se n ts  h e r l a s t  r e s o r t .  Had th e  husband 

been w il l in g  to  adm it to  h e r  c la im , she would n o t need to  go to  
c o u rt in  th e  f i r s t  p la c e . An a d d i t io n a l  f a c to r  t h a t  o f f e r s  a 
p a r t i a l  ex p lan a tio n  t o  th e  r a r e  occurrence o f adm ission  i s  t h a t  many 
husbands may t r y  to  avo id  m eeting t h e i r  f in a n c ia l  o b lig a tio n s  in  

re s p e c t o f  th e  unpaid  dower, m aintenance fo r  th e  p e rio d  o f Id d a  o r 

th e  o u ts ta n d in g  m aintenance as may be th e  c ase . S im ila r ly , tal& q 

khat i s  r a r e ly  i f  ever p re sen te d  in  evidence by th e  w ife  in  d iv o rce  
c la im s. For when th e  w ife  p o sse sse s  a  ta ld q  k h a t , i t  would be 

a u to m a tic a lly  en fo rceab le  and she would no t need to  prove th e  
occurrence  o f  d ivo rce  in  c o u rt a t  a l l .  Here i t  may be s a id  th a t  

th e  r e a l  v a lu e  o f  ta l& q  kha t i s  th a t  i t  p rev en ts  th e  occu rrence  o f  
a  d iv o rce  c la im  in  th e  f i r s t  p la c e . The only  p o s s ib le  s i tu a t io n  

where a  t a l a q  kha t can e x i s t  in  a c la im  o f  d iv o rce  i s  where th e  

v a l id i t y  o f  th e  ta lS q  khat and th e  com pletion o f  th e  n ecessa ry  

fo r m a l i t ie s  th e r e in  a re  questioned  by th e  de fen d an t.
As d iscu ssed  above, w itn e sse s  a re  a lso  in f re q u e n tly  p re sen te d  

in  th e  evidence o f th e  d iv o rce  c la im s. Most d iv o rces  ta k e  p lace  

w ithou t w itn e sse s . Even when w itn e sse s  do e x i s t ,  u n le ss  th e  

c la im an t i s  an i n f l u e n t i a l  p e rso n , o r  she re c e iv e s  p o s i t iv e  support 
from h e r p a re n ta l  fam ily  o r  k in  group, th ey  a re  u su a lly  r e lu c ta n t  

t o  in t e r f e r e  in  th e  m a tte r  and t e s t i f y  b e fo re  th e  c o u r t .  A ty p ic a l  

case  which i l l u s t r a t e s  th e  p ro cess  o f evidence i s  Qalam N isa .v . f

Sabz Mohammad ( l ) .  Q. N isa claim ed th e  occurrence o f  ta lS q  a g a in s t

1 . Settlem ent No.5^/31.^ .1351 A .H (l9 7 l)9 Cassation Court for  C iv il
& Criminal A ffa ir s , Kabul.
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Sabz Mohammad in  th e  C en tra l Prim ary Court o f TakhSr s ta t in g  th a t  

" I  was th e  la w fu lly  m arried  w ife  o f t h i s  S. Mohammad who had 

consummated th e  m arriage w ith  me. On th e  day o f  25.11.13^9 A.H 
(1970), S. Mohammad w hile  be ing  a competent person  and in  f u l l  

p o sse ss io n  o f h is  f a c u l t i e s  d ivorced  me by a t r i p l e  t a l a q . A fte r  

th e  occurrence  o f  t a lS q , S. Mohammad e x p e lled  me from h is  house

and I  went t o  my p a re n ts ’ house where I  s t i l l  l i v e  to  t h i s  day.

But he does no t ab id e  by th e  consequences o f  t a l a q  and has not ceased 

in te r f e r in g  w ith  my freedom . I  hereby demand th a t  S. Mohammad 

should  cease  h is  encroachment on my freedom and th a t  he should  pay 

me m aintenance fo r  ny p e rio d  o f  *idda. The c o u rt th e n  asked 

S. Mohammad fo r  h is  re p ly  a g a in s t  Q. N is a 's  c la im ; he com pletely  

den ied  th e  occurrence  o f  t a lg q . The c o u rt consequen tly  asked th e  
c la im an t i f  she had w itn e sse s  to  support h e r c la im . She expressed  

h e r  i n a b i l i t y  to  p re se n t w itn e sse s , b u t demanded t h a t  th e  c o u rt pu t
th e  defendant on o a th . The c o u rt se rv ed  th e  o a th  on th e  defendant
who to o k  i t  and y e t  ag a in  denied  th e  occurrence  o f  -fralaq. The c o u rt 

th e re fo re  is su e d  i t s  d e c is io n  a g a in s t  th e  c la im an t. The l a t t e r  
appealed  to  th e  p ro v in c ia l  c o u rt o f  Takhar; th e  ap pea l c o u rt confirm ed 
th e  d e c is io n  o f  th e  prim ary  c o u rt as b e in g  le g a l ly  v a l id  and in  
accordance w ith  th e  S h a r l 'a .  Q. N isa re -a p p ea le d  to  th e  C assa tion  

C ourt; th e  d e c is io n  o f t h i s  c o u rt i s  a s  fo llo w s: Q. N isa has claim ed
h e r  ta la q  a g a in s t S. Mohammad b u t has n o t produced j u s t  w itn esses  

to  prove h e r c la im ; she th e n  had th e  defendan t pu t on o a th . He 
to o k  th e  oa th  and denied  th e  occurrence  o f  t a l d q . The c laim ant 

has th u s  f a i l e d  t o  prove h e r c la im . The C assa tio n  Court th e re fo re  

confirm s th e  above d e c is io n  o f th e  appea l c o u rt a s  be ing  v a l id  and 

acco rd ing  to  th e  S h a r i1a ” .
The t r a d i t i o n a l  form alism  th a t  p re v a i ls  in  th e  p ro cess  o f evidence 

has become so r i g i d  t h a t  any in fo rm atio n  o r ev id en ce , o u ts id e  th e  

ad m issib le  form s, sim ply does no t f in d  any p la ce  in  th e  d e c is io n s  

o f  th e  c o u r t .  The f a c t  t h a t  Q. N isa had been e x p e lled  by S. Mohammad 

and was l iv in g  w ith  h e r p a re n ts  f o r  some seven teen  months seem to  

p re se n t c ircum stances t h a t  m e rit in v e s t ig a t io n .  C irc u m stan tia l

1 . Settlem ent No.5^/31 A . 1351 A.H(1971)» C assation Court fo r  C iv il  &
Criminal A ffa ir s , Kabul.
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ev id en ce , u n le ss  i t  amounts to  a  com plete presum ptive p ro o f 
(q a r in a -e  q a t i 'a ) ,  i s  no t ad m issib le  in  c o u r ts .  As a  r e s u l t  o f 

t h i s  h igh  degree o f  form alism , d e c is io n s  o f th e  c o u rts  ( in  most 

o f  d iv o rce  c la im s) a re  s t r ik in g ly  s im ila r  in  form.

Another example o f  th e  w if e 's  d i f f i c u l t y  in  secu rin g  w itn e sse s   ̂

t o  support h e r  c la im  b e fo re  th e  c o u rt i s  Niyaz B ib i .v . Mohammad 

Z ah ir ( l )  in  which N. B ib i claim ed th e  occurrence o f h e r t r i p l e  

tal& q a g a in s t  Z ah ir in  th e  prim ary  c o u rt o f  Arghand&b and s ta te d  

th a t  " I  was th e  la w fu lly  m arried  w ife  o f t h i s  Z ah ir who had 

consummated th e  m arriage  w ith  me. On th e  day o f 21.8.13^8(1969)»
Z ah ir d ivo rced  me by a  t r i p l e  1^ala.q b u t he does no t ab ide  by th e  

le g a l  consequences o f th e  pronounced ■fcal&q . . .  I  hereby demand th a t  
Z ah ir should  cease  h is  encroachment on my r ig h t  o f  freedom . . . . M The 

c o u rt asked th e  c la im an t to  produce w itn e sse s  which she was unable  to  
do; she th e n  demanded th a t  Z ah ir should  be p u t on o a th . Z ah ir was 
p u t on o a th  and he den ied  th e  ta l& q . The c o u rt consequen tly  is su e d  

i t s  d e c is io n  a g a in s t  th e  c la im an t and o rdered  h e r  to  ab ide  by her 

m a r i ta l  d u t ie s  to  Z a h ir1’. Niyaz B ib i appealed  t o  th e  p ro v in c ia l  
c o u rt o f  Qandahar, b u t s in ce  she was unab le  to  produce ev idence , 
th e  appeal c o u rt confirm ed th e  d e c is io n  o f  th e  prim ary  c o u r t .  She 
th e n  re -a p p ea le d  to  th e  C assa tion  Court which upon c o n s id e ra tio n  

no ted  th a t  " in  th e  a p p e lla te  d e c is io n , th e  c la im an t has been r e f e r r e d  

to  by th e  word haza ( th i s  man, in s te a d  o f  h a z ih i -  t h i s  woman); in  

a d d itio n  to  t h i s  no w itn e sse s  o f  id e n t i ty  have been produced in  th e  

lo v e r  c o u rts  to  id e n t i f y  th e  c la im an t. A r t ic le  37 o f  th e  R egu lations 

f o r  R e g is tr a tio n  o f  Documents, and th e  f iq h  r u le  c i t e d  in  Takm ila-e 

Radd al-M ukhtar ( p .58) r e q u ire  t h a t  women should  be id e n t i f i e d  by two 
w itn e sse s" . The C assa tio n  Court th e re fo re  re v e rse d  th e  appeal 

co u rt* s  d e c is io n  and r e f e r r e d  th e  case  fo r  review  to  th e  resem blan t 
co u rt -  mabkama-e mumasil -  o f  Hilmand. The c la im an t p re sen te d  h e r 

c la im  and was su bsequen tly  asked by th e  c o u rt to  p re se n t h e r ev idence . 

In  r e p ly ,  N. B ib i s a id  : "w hile  I  was on my way to  secu re  w itn e sse s ,

Z ah ir made a th r e a t  on my l i f e  and s a id  : Dont you know me, who

1 . Settlem ent No.200/11 .2 .13^ 9(1970), C assation Court fo r  C iv il
& Criminal A ffa ir s , Kabul.
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w itn e sse s . On th e  re q u e s t o f th e  c la im a n t, th e  c o u rt th e n  pu t 

Z ah ir on o a th  b u t he denied  th e  occurrence  o f  ^al&q. The appeal 

c o u rt o f  Hilmand is su e d  i t s  d e c is io n  a g a in s t  th e  c la im an t and o rdered  

h e r to  ab ide  by h e r m a r i ta l  o b lig a tio n s  to  Z ah ir . . . ” N. B ib i once 

ag a in  appealed  to  th e  C assa tio n  C ourt; t h i s  c o u rt a lso  confirm ed 

th e  above d e c is io n  o f  th e  p ro v in c ia l  c o u rt o f  Hilmand.

In  t h i s  c a se , as  n o ted , Niyaz B ib i was unable  to  produce w itn e sse s  

e i th e r  fo r  th e  purposes o f  h e r  id e n t i f i c a t i o n ,  o r  to  s u b s ta n t ia te  h e r 

c la im  o f  d iv o rc e . A r t ic le  37 o f th e  R eg u la tio n s  fo r  R e g is tr a t io n  o f  

Documents (RRD) as r e f e r r e d  to  by th e  c o u r t ,  p rov ided  th a t  " In  
r e g is te r in g  form al documents ( asnad-e  s h a r a ' i ) , women w i l l  be re q u ire d  

to  produce two w itn esses  who know them p e rso n a lly  to  t e s t i f y  
t h e i r  i d e n t i t y ,  and one person  to  c e r t i f y  as to  th e  w itn e s se s ' i d e n t i ty 1 
These p re c a u tio n a ry  m easures have been in tro d u ced  in  th e  RRD probab ly  
because women have no t been is su e d  id e n t i ty  card s  ( ta z k ir a )  in  

A fg h an is tan . In  th e se  c ircu m stan ces , t h i s  p ro v iso  o f  th e  RRD might 

seem j u s t i f i a b l e .  I t  i s ,  however, to  be no ted  th a t  th e  la c k  o f  an 
id e n t i ty  ca rd  f u r th e r  weakened a womans a b i l i t y  to  produce w itn esses  
fo r  h e r  id e n t i ty .

C onsidering  a woman's d i f f i c u l t y  in  p rov ing  a  d iv o rce  claim , a  

q u es tio n  can be asked as to  why th e  1971 M arriage Law d id  n o t make 

th e  r e g i s t r a t io n  o f  d iv o rce  s t r i c t l y  o b lig a to ry . The Law f o r  example 
cou ld  emphasize th e  h u sband 's  o b lig a t io n  reg a rd in g  th e  r e g i s t r a t io n  

o f  d iv o rce  w ith  some form o f  le g a l  s a n c tio n . An a l te r n a t iv e  q u estio n  

can be asked as  to  why th e  law  d id  no t deny ju d i c i a l  r e l i e f  to  claim s 

r e la t in g  to  d ivo rce  no t supported  by a ta lf iq  k h a t. A d isc u ss io n  o f  

th e s e  two q u estio n s  i s  in te r e s t in g  in s o fa r  as i t  has b e a rin g  on th e  

t r a d i t i o n a l  means o f  ev idence a p p lie d  in  th e  c o u r ts .

The su g g es tio n  th a t  a ta lA q  k h a t shou ld  be a  n ecessa ry  c o n d itio n  

f o r  th e  h e a rin g  o f  a c la im  r e la t in g  to  d iv o rce  can on ly  be j u s t i f i e d  
i f  re fe re n c e  i s  made to  c laim s r e la t in g  to  d iv o rce  where one o f th e  

p a r t i e s  i s  deceased . Claims o f  d iv o rce  made in  r e tro s p e c t  a re  u s u a lly  

d ir e c te d  to  th e  s e tt le m e n t o f  d eb ts  and in h e r i ta n c e . As th e  d eath  

o f  a  spouse te rm in a te s  th e  m arriag e ; th e re fo re  c o n tin u a tio n  o f  th e  
m a r i ta l  l i f e  i s  no lo n g e r th e  is s u e .  Any c la im  t o  prove o r d isp rove  

a d iv o rce  a f t e r  a spouse has d ied  i s  l i k e ly  to  r e l a t e  to  p ro p e rty



173

and in h e r i ta n c e . T his ty p e  o f  c la im  should be 

den ied  h e a rin g  u n le ss  i t  i s  supported  by r e l i a b l e  documentary 

ev idence . The m a tte r  i s  obv iously  d i f f e r e n t  when b o th  p a r t i e s  

to  a  d iv o rce  c la im  a re  a l iv e .  In  t h i s  c a se , ta lS q  khat should 

no t be th e  only  ad m issib le  form o f  evidence to  e s ta b l i s h  a  d iv o rce  . 
The c la im an t shou ld  in s te a d  be f r e e  t o  prove th e  occurrence  o f  

d iv o rce  by any form o f  ev idence . Supposing th a t  a  d iv o rce  has 
a c tu a l ly  occu rred  b u t th e  husband re fu s e s  to  f r e e  th e  d iv o rcee .

I f  th e  l a t t e r * s  c la im  o f  d iv o rce  i s  denied  a h e a rin g  m erely because 

o f  th e  la c k  o f  ^alaq. k h a t , th e  h e a rin g  o f  h e r c la im  would be made 

dependant on a  co n d itio n  th e  fu lf i lm e n t o f which i s  beyond her 
a b i l i t y .

The second p ro p o s it io n  i s  w hether o r n o t th e  law should  compel

th e  r e g i s t r a t io n  o f  d iv o rc e . This approach may secu re  a  r e l i a b l e
and more e x ten s iv e  system  o f  r e g i s t r a t i o n ;  b u t i t s  e f fe c t iv e n e s s  in

th e  long  run  rem ains q u e s tio n a b le . An i l l u s t r a t i o n  o f a  law
supported  by a p u n itiv e  measure can be found in  th e  P a k is ta n  Family

*
Law O rdinance o f 19ol . Under t h i s  O rdinance, a  husband in te n d in g  

d iv o rce  i s  re q u ire d  to  re p o r t  h is  proposed d iv o rce  t o  th e  Chairman 
o f  th e  A rb i t r a t io n  C ouncil s e t  up under th e  O rdinance. F a ilu re  t o  

do so i s  p u n ishab le  by one y ea r im prisonm ent, o r  a  f in e  o f  5>000 
rupees o r  b o th . The weakness o f  t h i s  approach i s  t h a t  a  d iv o rce  
pronounced by th e  husband w ith o u t an advance n o tic e  o r  r e g i s t r a t io n  
i s  s t i l l  reg arded  e f f e c t iv e  in  law . Supposing a husband pronounces 
a  d iv o rce  w ithou t g iv in g  any n o tic e  t o  th e  C ouncil, and th e n  th e  

w ife  com plains o f  h is  f a i l u r e  t o  ab id e  by th e  consequences o f  h is  

pronounced d iv o rce . The husband w i l l  presum ably be l i a b l e  to  th e  

p re sc r ib e d  punishm ents. But supposing he th e n  d en ies  th e  

pronouncement o f  d iv o rc e , th e  w ife  would th e n  need to  prove th e  

occu rrence  o f  d iv o rce  by means o f  ad m issib le  ev idence b e fo re  th e  

punishm ent can be imposed. This a lo n e  can prove a d i f f i c u l t  ta s k  
f o r  h e r ,  and even i f  th e  punishment i s  c a r r ie d  o u t ,  u n t i l  th e n , h e r  

problem  o f  rem aining an unrecognized d iv o rcee  i s  no t so lv ed .

A f u r th e r  d isadvan tage  o f  a  p u n it iv e  approach tow ard 

r e g i s t r a t i o n  would be th e  u n d e s ira b le  e f f e c t  i t  can have on th e  
t r a d i t i o n a l  means o f p ro o f e s p e c ia l ly  concern ing  th e  'd e n ia l o f  oatH 

as  a  form o f  ad m issib le  evidence in  d iv o rce  c la im s. The above

See below a t  page (200)
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s ta tem en ts  can be i l l u s t r a t e d  in  Farouqa.v .Mohammad Farouq ( l )  

in  which Farouqa claim ed in  th e  prim ary  c o u r t o f  Kabul t h a t  " I  was 

th e  la w fu lly  m arried  w ife  o f  t h i s  Farouq who had consummated th e  

m arriage w ith  me and from whom I  have g iven  b i r t h  to  s ix  c h ild re n  

a l l  o f  whom a re  a l iv e .  On th e  day o f  15.8.13^8(1969)# Farouq 
w hile  a  competent person  d ivo rced  me by a t r i p l e  tjal&q; b u t 

Farouq does n o t ab id e  by th e  le g a l  consequences o f  h is  pronounced 

t a l a q . I  hereby demand t h a t  Farouq should  f r e e  me and cease 

in te r f e r in g  w ith  my freedom. The c o u rt asked Farouq fo r  h is  r e p ly ;  

he com pletely  den ied  th e  occurrence  o f  t a l a q . The c o u rt th e n  asked 

th e  c la im an t fo r  ev idence ; she expressed  h e r i n a b i l i t y  to  p re se n t 

w itn e sse s  and re q u e s te d  th a t  th e  defendant should  be p u t on o a th .
The c o u rt served  th e  o a th  on th e  defendan t th re e  tim e s , b u t he

re fu sed  to  ta k e  i t .  Consequently th e  c o u rt inform ed th e  defendant 
t h a t  acco rd ing  to  a r t i c l e  126 o f  th e  Law o f Court A d m in is tra tio n  
and a r t i c l e  126 o f  th e  Law o f C iv il  P rocedure , t h i s  c o u rt hereby 
o rd e rs  sep a ra tio n  between th e  p a r t i e s  and th e  freedom o f  th e  c la im an t 
from th e  m a r i ta l  t i e " .

Had th e  law  denied  th e  h ea rin g  o f  a  d ivo rce  c la im  w ithou t 
producing a  ta lS q  k h a t , Farouqa would have been p reven ted  from prov ing  
th e  d iv o rce . A woman, once d ivo rced  should have th e  r ig h t  to

re-m arry  w ithou t an unnecessary  and p ro tra c te d  d e la y . Had Farouqa*s
c la im  been no n -h earab le  because o f  th e  la c k  o f  a  t a l a q  k h a t , h e r  

p o s it io n  o f suspense cou ld  have con tinued  no t on ly  fo r  n e a r ly  th re e  

y e a r s ,  as i t  in  f a c t  d id , b u t f o r  as long  as Farouq re fu se d  to  
acknowledge th e  d iv o rce .

Supposing th e  law had p rov ided  fo r  penal san c tio n s  to  be ap p lie d  

to  th e  husband f o r  f a i l u r e  to  r e g i s t e r  a  d iv o rc e , th e  san c tio n s  would 

presum ably be a p p lic a b le  to  Farouq in  th e  above c a se . Farouq, in  

o th e r  w ords, would be p laced  under th e  th r e a t  o f  punishm ent. Being 

aware o f  t h i s ,  Farouq would be l i k e ly  to  r e s i s t  th e  c la im  o f  d ivo rce  

be ing  proved a g a in s t  him. Enactment o f p enal measures i s  in  o th e r  
words, l ik e ly  to  in f lu e n c e  th e  p ro cess  o f  d isco v ery  o f  t r u t h  th rough  

Shari*a  ev idence. In  s h o r t ,  n e i th e r  o f th e  above-m entioned

1. Settlem ent No.9 /28.3 .1351# Primary Court o f Kabul for C iv il A ffa ir s .
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p ro p o s itio n s  p rov ide  a s a t i s f a c to r y  s o lu tio n  to  th e  problem  o f  

p ro o f in  d ivo rce  c la im s.
A p o s s ib le  s o lu t io n  can be d e riv ed  from th e  Qur'an. A v e rse  

o f  th e  Quran (d iscu ssed  below) e x p l i c i t ly  p ro v id es  fo r  th e  p resence  

o f  two w itn e sse s  in  d iv o rc e . This p a r t  o f  th e  Qur'an h a s , however, 

been ren dered  in e f f e c t iv e  by th e  m a jo rity  o f  Sunni j u r i s t s  who saw 

i t  as a  m oral p ro v iso  r a th e r  th a n  a  p o s i t iv e  law . The m a jo rity  

view in  t h i s  re s p e c t has n e v e r th e le s s  been d isp u ted  by a number o f  

o th e r  j u r i s t s  who co n sid e red  th e  p resence  o f  two w itn e sse s  an e s s e n t ia l  
requ irem ent fo r  th e  v a l id i t y  o f  d iv o rc e . The re le v a n t v e rse  o f  th e  

Qurkn r e a d s : "When th e y  a re  about to  reach  t h e i r  p re sc r ib e d  p e rio d  . . .
keep them w ith  k indness o r pu t them away w ith  k in d n ess , and c a l l  two 

j u s t  w itn esses  from among you and b e a r t r u e  w itn ess  fo r  A llah " . (6 5 :3 ) .
The m a jo rity  view i s  th a t  th e  p resence  o f  w itn e sse s  i s  

recommended (mandtib) b o th  in  d iv o rce  and re v o c a tio n  ( r i j  *a) .
Proponents o f  t h i s  view  reaso n  th a t  no evidence e x is t s  to  in d ic a te  

t h a t  th e  P rophet o r  any o f h is  companions made w itn e sse s  a co n d itio n  
fo r  th e  occurrence o f  d iv o rc e , nor d id  th ey  p rev en t anyone from 
e f f e c t in g  d iv o rce  fo r  t h i s  reason  a lo n e . Had i t  been a co n d itio n  
to  produce w itn e sse s  in  o rd e r fo r  a  d iv o rce  to  be v a l id ,  a  re co rd  
o f  i t  would have reached  u s . The Qur’an ic  command fo r  w itn e sse s  

in  d iv o rce  can th e re fo re  on ly  be regarded  as a  recommendation ( l ) .

Some j u r i s t s  a t t r i b u t e  th e  requ irem ent o f  w itn e sse s  to  d iv o rce  o n ly , 

whereas o th e rs  a t t r i b u t e  i t  to  rev o ca tio n  and n o t to  d iv o rc e . The 
reason  g iven  by th e  form er group i s  t h a t  th e  v e rse  appears in  th e  

co n tex t o f  d ivo rce  ( in  th e  Sura o f  T alS q)j whereas th e  l a t t e r  group 

reasoned  th a t  rev o c a tio n  in v o lv es  a p o s i t iv e  a c t  by th e  husband, 
i t  i s  th e re fo re  amenable to  w itn e s se s ; d iv o rce  on th e  o th e r  hand 

in v o lv es  abandonment o f  th e  w ife  by th e  husband u n t i l  th e  com pletion 
o f  Id d a  and t h i s  i s  a  n eg a tiv e  a c t  th a t  l a s t s  fo r  th e  whole p e rio d  

o f ‘idda  and th e re fo re  n o t amenable to  w itn e ss in g . The Q u ar 'an ic  
v e rse  th e re fo re  i s  n o t r e f e r r in g  to  d ivo rce  b u t to  re v o c a tio n  

( th i s  view i s  reco rded  in  T a f s i r  a l -Q u r ta b i) .

O ther j u r i s t s  h e ld  th e  op in ion  th a t  th e  Quranic v e rse  i s  a 

command and t h i s  i s  im p lied  by th e  p h rase  ’b e a r  t r u e  w itn ess  fo r  A llah* ; 

th e re  i s  no th in g  in  th e  whole v e rse  to  c o n tra d ic t  t h i s  meaning. 

Proponents o f  t h i s  view a s s e r te d  t h a t  e i th e r  d iv o rce  o r re v o c a tio n

1. See A l-K h a fif , op c i t : 129.
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w ithou t w itn esses  i s  t ra n s g re s s io n  o f  th e  l im i t s  p re sc r ib e d  by- 

A llah  and cannot be v a l id  ( t h i s  view i s  recorded  in  T a fs ir  a l - ^ ib a r i  

a t t r ib u te d  to  Ibn-Abbas and o th e r s ) .  According to  S h i1a  law 
( J a 'f a r i s ) ,  th e  p resence  o f two j u s t  w itn e sse s  i s  a  c o n d itio n  fo r  

th e  occurrence  o f  a  v a l id  -fralaq. According to  Ibn-$azm w itn e sse s  a re  

a  c o n d itio n  o f  b o th  d iv o rce  and re v o c a tio n : The Quranic requ irem en t

o f w itn e sse s  a p p lie s  t o  b o th  e q u a lly ; A llah  has n o t d i f f e r e n t ia te d  

between ta l& q  and re v o c a tio n  in  t h i s  r e s p e c t .  Any one who d iv o rces  

w ithou t th e  p resence  o f two j u s t  w itn esses  o r revokes w ithou t them , 

i s  a  t ra n s g re s s o r  o f th e  l im i t s  p re sc r ib e d  by A llah .

There can be no doubt t h a t  th e  b a s ic  purpose o f  th e  Quranic 

v e rse  above i s  to  p rev en t subsequent d isp u te s  concern ing  th e  p ro o f 
o f d iv o rce  -  and re v o c a tio n  -  and i t s  p o s s ib le  d e n ia l  by th e  p a r t i e s .

The requ irem ent o f  w itn e sse s  seems to  have a  f u r th e r  advantage: th e

r e s t r i c t i v e  e f f e c t  i t  i s  l i k e ly  t o  have on th e  in c id en ce  o f  im pulsive 
pronouncements o f ta l& q . A f e a s ib le  s o lu tio n  to  th e  problem o f 

p ro o f concern ing  d iv o rce  c la im s in  A fghanistan  would be fo r  th e  
l e g i s l a t o r  to  p rov ide  t h a t  w itn e sse s  be an e s s e n t ia l  requirem ent fo r  
th e  v a l id i t y  o f  d iv o rc e . D ivorce w ithou t w itn e sse s  should  be o f 

no e f f e c t ,  and th e  m arriage t i e  th e re fo re  be co n sid ered  as s u b s is t in g .  
F u rth e r development o f t h i s  form ula would f a l l  w ith in  th e  competence 
o f th e  R u le r. C onsidering  th e  f a c t  t h a t  v e rb a l te stim o n y  w ithou t 

docum entation i s  always s u b je c t to  doubt and i t s  a c c e s s a b i l i ty  

u n c e r ta in  in  th e  course  o f tim e and e v e n ts , docum entation o f  w itn e sse s  
o f d iv o rce  seems e s s e n t ia l ;  i t  should  th e re fo re  be made a n ecessa ry  

req u irem en t. As such i t  would be in  th e  i n t e r e s t  o f  th e  w ife as 
w ell as  th a t  o f th e  husband. T his i s  i l l u s t r a t e d  in  Maulawi Dawlat 

Mohammad. v . Maulawi Abdussamad ( l ) .  T his case  a lso  shows th e  

inadequacy o f  v e rb a l te stim ony  in  a  d iv o rce  c la im . D. Mohammad claim ed 

a g a in s t Abdussamad (Abdussamad re p re se n tin g  h is  daugh ter Shah S u ltan ) 

th a t  "Shah S u ltan  i s  my la w fu lly  m arried  w ife  w ith  whom I  have 

consummated th e  m arriage  and have a daugh ter o f e leven  months born 
to  our m arriage . When Abdussamad c o n tra c te d  h is  daugh ter in  nik&fr

1 . Settlem ent No.110/23.5*1350(1971)9 Cassation Court for  C iv il &
Criminal A ffa ir s , Kabul.
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to  me, he asked me to  l i v e  in  h is  house which I  accep ted  . . .  b u t 

d u ring  our re s id en c e  in  Abdussamad*s house, my w ife  showed h eed le ssn ess  

and behaved c a r e le s s ly  tow ards me. Hence I  decided  to  ta k e  h e r to  my 

p a re n ta l  house to  Samand&n. But Abdussamad d isag ree d  w ith  me and th e  

m a tte r  became th e  s u b je c t o f  d isp u te  between u s . When I  p e t i t io n e d  

to  th e  lo c a l  a u th o r i t i e s ,  Shah S u ltan  under th e  in f lu e n c e  o f  h e r f a th e r  

and b ro th e rs  r a is e d  a c la im  o f d iv o rce  a g a in s t  me. The purpose o f 

Abdussamad in  t h i s  was t o  keep th e  50,000 a f s  dower th a t  he rece iv ed  
from me, and w h a t's  more to  a cq u ire  an e q u iv a len t sum o f  money from 

someone e ls e  and p lead  th e  occurrence  o f  ^ a la q  a g a in s t  me. S ince I  
have no t d ivorced  my w ife , I  hereby demand h e r  to  ab ide  by h e r m arriage  

to  me. Abdussamad was asked by th e  c o u rt fo r  h is  re p ly . He s ta te d  

t h a t  Shah S u ltan  was th e  la w fu lly  wedded w ife  o f  th e  c la im an t. When 
he wanted to  ta k e  h e r away to  Samandan, he s a id  t h a t  he would go by 
h im se lf bu t to ld  me th a t  I  should  send h e r on a f t e r  him. I  r e p l ie d  
t h a t  I  cou ld  no t go and to ld  him th a t  'you a re  sending your w ife  t o  a 
s tra n g e  p la c e , who should  I  send h e r w ith 1? Thereupon th e  c la im an t 

d ivorced  h is  w ife  . . . .  L a te r on th e  day o f  2.10.1350(19T1) when I  was 
busy te ach in g  in  t a d r i s ,  th e re  was a  commotion in  th e  house; when I  

came I  saw th e  c la im an t t r y in g  to  ta k e  my c l i e n t  t o  Samandan. I  th en  
s a id  t h a t  i t  i s  a long  d is ta n c e , she would need to  p rep a re  h e r s e l f ;  
th e  c la im an t th e n  s a id  t h a t  i f  she d id  not go im m ediately , she i s  

d ivo rced  from me by a  t r i p l e  ta lA q . Since a f i n a l  tal& q occurred  

acco rd ing  to  S h a r i 'a ,  I  th e re fo re  demand th e  c la im an t to  cease  fu r th e r  

encroachment o f my c l i e n t 's  r i g h t s .  The c o u rt th e n  asked D. Mohammad 
(now th e  d e fendan t) fo r  h is  re p ly  reg a rd in g  th e  c la im  o f t r i p l e  t a l a q  

which he den ied . C onsequently Abdussamad was asked fo r  ev idence; he 

p re sen te d  two w itn e sse s  b u t t h e i r  testim ony  d id  no t f u l f i l l  th e  n ecessa ry  
c o n d itio n s . The co u rt th en  asked Abdussamad i f  he wished th e  defendan t 
to  be p u t on o a th , he s a id  he d id  n o t. On t h i s  b a s i s ,  th e  Prim ary 

Court o f  AndarAb is su e d  i t s  d e c is io n  (No.2/ lU .1.13^8 -  1969 - )  a g a in s t 

Abdussamad and h is  c l i e n t  shah S u lta n . Abdussamad appealed  a g a in s t 
t h i s  d e c is io n  and in  th e  appeal c o u rt o b jec ted  th a t  th e  testim ony  o f  

h is  w itn esses  has no t been reco rded  in  th e  same way as i t  was given  
b e fo re  th e  c o u r t .  In  a d d itio n  to  t h i s ,  Abdussamad o b jec ted  th a t  th e  

prim ary c o u r t 's  judge was p a r t i a l  in  favour o f  h is  opponent and s ta te d  

th a t  he was unab le  to  produce w itn e sse s . The appea l c o u rt d id  no t
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co n sid e r th e se  o b je c tio n s  v a l id  and confirm ed th e  prim ary c o u r t 's

d e c is io n . Abdussamad re -a p p ea le d  to  th e  C assa tio n  C ourt; t h i s

c o u rt co n sid ered  th a t  th e  a p p e lla n t had no t expressed  h is  i n a b i l i t y

to  p re se n t w itn e sse s . The appea l c o u r t 's  d e c is io n  has th e re fo re

been re v e rse d  and th e  case  r e f e r r e d  to  th e  're sem b lan t c o u r t ' o f

Takhar. In  th e  c o u rt o f  Takh&r, th e  c la im an t D. Mohammad p re sen te d

h is  c la im  . . . ” The case  was th u s  g iven  f r e s h  h e a rin g  and th e  p ro cess

o f l i t i g a t i o n  and evidence fo llow ed th e  same course  once a g a in . Abdussamad

claim ed th e  occurrence  o f  a  t r i p l e  ta laq . by D. Mohammad. Abdussamad's

w itn e sse s  were t h i s  tim e accep ted  by th e  c o u rt o f  Takhar. But when

th e  c o u rt asked D. Mohammad about th e  w itn e sse s , he r e p l ie d  th a t  "one

o f  th e  w itn e s se s , Abdul H&di was th e  b ro th e r  o f  Shah SultA n, hence

h is  testim ony  i s  no t a d m iss ib le . A gainst t h i s  Abdussamad s ta te d  th a t
t h i s  r e la t io n s h ip  does no t c o n s t i tu te  an impediment and to  t h i s  e f f e c t

*
r e l i e d  on th e  Takm ila-e Radd al-M ukhtar . The c o u rt adm itted  th e  

te stim o n y  o f  Abdul HSdi fo r  h is  s i s t e r  and on th e  b a s is  o f  a r t i c l e  2 
o f  R eg u la tio n s  fo r  Examining W itnesses (ta 'lim S tn am a-e  ta z k iy a -e  
shuhdd) ensured th e  i r r e p r o a c h a b i l i ty  o f  w itn e sse s  th rough  open and 
c o n f id e n t ia l  exam ination as th e  r e s u l t  o f  which th e  w itn e sse s  appeared 
to  be a c c e p tib le  fo r  te stim o n y . Consequently th e  appeal c o u rt o f 

Takhar is su e d  i t s  d e c is io n  a g a in s t  Dawlat Mohammad. D. Mohammad 
appea led  a g a in s t  t h i s  d e c is io n  to  th e  C assa tio n  Court which f i n a l ly  

confirm ed th e  d e c is io n  o f  th e  appea l c o u rt and th e  occurrence  o f t r i p l e  
ta la q  by D, Mohammad was th u s  proved.

As can be seen in  t h i s  c a se , u n le ss  th e  testim ony  o f  w itn esses  

i s  reco rded  a t  th e  very  e a r l i e s t  s ta g e , i t  can be d isp u te d  and th e  

a d m is s ib i l i ty  o f  w itn e sse s  can be su b jec te d  to  q u estio n in g  in  v a rio u s  

ways which p rov ide  a  f i e l d  fo r  l i t i g a t o r y  e x e rc is e .

* The r u le  c i t e d  i s  t h a t  te stim ony  o f  b ro th e r  and s i s t e r  fo r  each 
o th e r  i s  ad m issib le  so lo n g  as  th e re  does no t in c u r  th e  avoidance 
o f  harm o r p ro d u c tio n  o f  g a in  in  favour o f  th e  w itn e ss . A fu r th e r  
c o n d itio n  i s  th a t  th e re  must be no enmity between th e  w itn ess  and 
th e  person  a g a in s t  whom evidence i s  g iven .
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R eport o f th e  S e le c t  Committee on D iv o rce :

I n  Ju ly  1973 th e  Supreme J u d ic ia l  C ouncil re c e iv e d  a  p e t i t i o n  
su bm itted  by A ziza th e  w ife  o f Mohammad Ghawth i n  w hich she s ta t e d  t h a t  

Ghawth was i n f l i c t e d  w ith  ch ro n ic  madness and on t h i s  b a s is  she demanded 
a j u d i c i a l  s e p a ra t io n .  In  h e r  p e t i t i o n ,  A ziza s t a t e d  t h a t  !!th e  p ro ­

f e s s io n a l  ev idence of s e v e ra l  q u a l i f ie d  d o c to rs  c o n s is te n t ly  confirm  

th a t  Ghawthfs madness i s  o f a  perm anent na tu re*  D uring th e  p a s t  te n  

y e a r s ,  Ghawth *s m ental c o n d itio n s  have p ro g re s s iv e ly  d e te r io r a te d  and 
th e re  has been no improvement In  h is  d ise a se  d u rin g  th i s  tim e . M a r ita l 

l i f e  w ith  Ghawth has become in to le r a b le  f o r  me and c o h a b ita tio n  w ith  him 
invo lves p h y s ic a l danger to  my l i f e ” . (1) In  a  d e ta i le d  s ta tem e n t en­
c lo se d  w ith  h e r  p e t i t i o n ,  Aziza f u r th e r  s ta t e d  t h a t  a lthough  Abu H anifa 

h im se lf d id  n o t re co g n ise  madness as a grounds f o r  th e  d is s o lu t io n  o f 
m arriag e , a l l  th e  o th e r  le a d e rs  o f th e  th re e  S h a ri* a  sc h o o ls , as w e ll as 
Imam Muhammad, th e  d is c ip le  o f Abu H anifa  reco g n ised  th e  w ife*s r ig h t  f o r  

a d is s o lu t io n  o f m arriage on t h i s  g rounds. A ziza c l a r i f i e d  i n  h e r 

s ta tem en t t h a t  n o tw ith s tan d in g  th e  f a c t  th a t  d iv o rce  i s  a  r i g h t  o f th e  

husband, j u s t i c e  and f a i r n e s s  re q u ire s  t h a t  th e  w ife  should  a ls o  be 

e n t i t l e d  to  d iv o rce  e s p e c ia l ly  in  c ircum stances where a  d is e a s e  o f th e  

husband ren d e rs  c o n tin u a tio n  o f m a r i ta l  l i f e  v e ry  d i f f i c u l t  f o r  h e r .  The 
S h ari* a  j u r i s t s  have d i f f e r e n t  op in ions on th i s  m a tte r  which can be 

summarised as fo l lo w s : -

1 • According to  Ibn-Hazm, le a d e r  o f  th e  Z a h ir i s ,  once a  m arriage i s  
v a l id ly  c o n tra c te d , i t  may n o t be d is so lv e d  on th e  grounds o f any d i s ­

ease  e i th e r  on th e  p a r t  o f  th e  husband o r  on th e  p a r t  o f th e  w ife  (see  

M uhalli, V o l.lO .p  1 0 9 ).
2 . W ith th e  above ex ce p tio n , a l l  o th e r  S h ari* a  j u r i s t s  a re  agreed  th a t ,  

th re e  d e fe c ts  ( fsLb) o f th e  husband namely h is  sex u a l im potence ( rirm a), 

m u ti la t io n  o f  p ro c re a t iv e  organ (jubb ) and m u ti la t io n  o f t e s t i c l e s  (fch isi) 
e n t i t l e s  th e  w ife  to  d is so lv e  th e  m arriage  on th e  b a s is  o f a j u d i c i a l  
d e c re e . Muhammad th e  d is c ip le  o f Abu H anifa co n sid e red  th re e  d ise a se s  

namely madness ̂ Leprosy and e le p h a n t ia s is  as grounds f o r  d is s o lu t io n .

3 .  S h d f i* is , M alik is  and H anbalis confirm  th e  above op in ion  o f imam 
Muhammad.

^  See j u d ic ia l  c ir c u la r  No.607/1 .7 .1 35>3 A.H. (A p r il 197U ), p u b lish ed
i n  Qada N o .7 . 13^3 A.H.
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According to  Imam Zohri and some o th e r  j u r i s t s ,  any d e fe c t  o f 
th e  husband e n t i t l e s  th e  w ife  to  a  j u d i c i a l  fasKh ( l i t . r e c i s s i o n )  o f  

h e r  m arriage  $ th e  Haribali j u r i s t s  a u th o r is e  a  j u d i c i a l  fasKh on 

grounds o f such d e fe c ts  as bad b re a th ,  p i l e s  and gangrene (nasu r) -  

see  Kashaf Al~Qanna*, Vol.3*p«lU -
D isagreem ent o f th e  S h a ri* a  j u r i s t s  on th e  types and number o f 

d ise a se s  su g g est t h a t  i t  w i l l  be ad v isa b le  to  a r r iv e  a t  a  r u le  o f 

g e n e ra l a p p l i c a b i l i ty  to  v a rio u s  d is e a se s  r a th e r  th an  sp e c ify in g  
any p a r t i c u la r  d is e a s e .  Some j u r i s t s  have i n  f a c t  adopted  th i s  w ider 
approach* An example o f th i s  i s  th e  o p in ion  reco rd ed  i n  B ahr-e ZuKhAr 
(V o l.3 , p .6 1 ) acco rd ing  to  which d e fe c ts  t h a t  c o n s t i tu te  v a l id  grounds 

f o r  d is s o lu t io n  a re  n o t r e s t r i c t e d  to  any p a r t i c u la r  types 3 any d e fe c t  

ab h o rren t to  human n a tu re  may form  th e  grounds o f a d is s o lu t io n .  
S im ila r ly  accord ing  to  Ib n  al-Qayyim , analogy  (q iy d s) re q u ire s  th a t  

any d e fe c t  which abhors th e  human n a tu re , and impedes th e  b a s ic  purpose 
o f nifcdh i . e .  m utual lo v e  and com passion, can form  th e  b a s is  o f a  
d is s o lu t io n .  Ibn* •al~Qayyim has a ls o  quoted  Imam Z ohri who p e rm itte d  
j u d i c i a l  fasKh on th e  grounds o f any in c u ra b le  d e fe c t  * In  s h o r t ,  

madness o f  th e  husband i s  a  v a l id  ground f o r  d is s o lu t io n  acco rd ing  
to  th e  op in io n  o f th e  m a jo r ity  o f S h a ri* a  sch o o ls  in c lu d in g  th e  H anafi 
j u r i s t  Imam Muhammad.

A lo o k  a t  th e  l e g i s la t i o n s  c u r r e n t ly  en fo rced  i n  many Muslim 

c o u n tr ie s  in d ic a te  wide su p p o rt f o r  adop ting  a  com prehensive approach 

to  th e  is s u e  a t  p o in t .  The E gyptians who f o r  sometime p ra c t ic e d  th e  
view  o f Abu H anifa and Abu Yflsuf,  have under th e  1920 law o n ly  q u a l i ­

f i e d  th e  g e n e ra l a t t r i b u t e s  o f th e  d e fe c ts  o f  th e  husband th a t  c o n s t i tu te  
grounds f o r  d is s o lu t io n .  Under t h i s  law  11 a  ch ro n ic  (mud&wim) and 
continuous (mustahkam)d e fe c t  o f th e  husband which i s  e i t h e r  in c u ra b le  

o r  may cure  on ly  a f t e r  a  long  tim e o f treatment** e n t i t l e s  th e  w ife  to  

demand a  fasKh o f  h e r  m arriage  even i f  th e  d e f e c t  e x is te d  p r io r  to  th e  

c o n tra c t  o f njkfih and th e  w ife  had knowledge th e r e o f .  In  e v a lu a tin g  

th e se  d e fe c ts ,  th e  c o u r t  w i l l  r e l y  on m edical and p ro fe s s io n a l  ev id en ce .

On th e  b a s is  o f th e  above argument p re se n te d  by  A ziza , h e r  case  

e v e n tu a lly  le d  to  th e  s e t t in g  up o f a  Committee o f n ine  members c o n s is ­

t in g  o f p ro fe s s o r s ,  s e n io r  judges and law yers to  p rep are  a  r e p o r t  and 
make recommendations f o r  l e g i s l a t i o n  on th e  s u b je c t  o f  d iv o rc e . The 
term s o f  re fe re n c e  s p e c if ie d  in  th e  r e s o lu t io n  focus.ed on th e  problems

ii
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o f ’‘women whose husbands were a f f l i c t e d  w ith  in c u ra b le  d is e a s e ;  o r 

where th e  husband was d e c la re d  a m issing  p erso n  f o r  s e v e ra l  y e a r s ,  

o r where he was a  person  o f  i l l - r e p u t e  who f a i l e d  to  f u l f i l  h is  
m a r i ta l  o b lig a tio n s  . . .  Recommendations o f  th e  committee a re  to  156 
based  on th e  p r in c ip le s  o f th e  S h a r i1 a  o f  I s la m .” R eport o f  the  

committee come o u t i n  August 197h (1) w h ile  t h i s  c h a p te r  was in  the
v

process o f be ing  w r i t t e n .  Die p re s e n t  w r i t e r  co n sid ered  i t  w orthw hile 

to  in c lu d e  th i s  R eport even though i t  has n o t been passed  in t o  a  law .

The R eport i s  dom inantly  based  on M alik i low . Having re c e iv e d  a wide
_ f

sup p o rt i n  a lm ost a l l  th e  Middle E a s te rn  l e g i s l a t i o n s ,  M alik i law i s  ! 

l i k e l y  to  form  th e  b a s is  o f a  p o s s ib le  fu tu re  refo rm  o f d iv o rce  law i n  

A fg h an is tan . I t  seems th e re fo re  r e le v a n t  t o  g ive  an account o f th i s
R eport and o f i t s  b e a r in g  on th e  problems o f d iv o rce  d isc u sse d  in  t h i s

C hap ter. (2 ) The s o c ia l  b a s is  o f th e  proposed reform s in  t h i s  r e p o r t  

i s  i l l u s t r a t e d  i n  an E xp lanato ry  Memorandum of th e  M in is try  o f  J u s t ic e  

a tta c h e d  to  th e  R eport which i s  based  on th e  exp erien ce  o f  th e  P ro v in c ia l 
C ourt o f  Kabul as fo l lo w s :

"The P ro v in c ia l  Court o f Kabul has encountered  cases in  w hich th e  
c o n tin u a tio n  o f th e  t r a d i t i o n a l  a t t i tu d e s  o f th e  c o u r ts  concern ing  
m atrim on ia l d isp u te s  n o t o n ly  f a i l e d  to  s a t i s f y  th e  aims o f  j u s t i c e  b u t 

th ey  r e s u l te d  i n  obvious c r u e l ty  and i n j u s t i c e .  In  ty p ic a l  cases i n ­
v o lv in g  c r u e l ty  o f th e  husband, th e  c o u r ts  encoun tered  s i t u a t i o n  in  
which th e  husband v io le n t ly  a tta c k e d  h i s  w ife  by s ta b b in g  h e r ,  m u tila t in g  
o f h e r  n ose , e a r  and shaving  o f h e r  h ead . The w ife  as a  r e s u l t  re fu sed  
to  co n tinue  c o h a b ita tio n  w ith  him . The same o ffen d e r th en  went to  c o u rt 

and p leaded  th a t  s in c e  he had n o t d iv o rced  h is  w ife , she sho u ld  be fo rce d  

to  ab ide  by h e r  m a r i ta l  o b lig a tio n s  t o  c o h a b it w ith  him . The husband 

o f te n  so  p leaded  on ly  to  f u r th e r  p e rse c u te  h e r .  The w ife  i n  such circum ­

s tan c e s  o f te n  chose to  go to  p r is o n  r a th e r  than  to  c o h ab it w ith  him . The 

c o u r t ,  a lthough  w e ll  aware t h a t  to  ’l i v e  in  k indness *, a  Q uranic o b l i ­

g a tio n  o f th e  husband, would n o t succeed in  th e  c ircu m stan ces ; and w hile  

th e  c o u r t knew t h a t  th e  husband’s m otives were sim ply  to  t o r tu r e  and 

p e rsec u te  h is  w ife , i t  was pow erless to  tak e  any a l t e r n a t iv e  measures 
b u t  to  o rd e r th e  w ife  to  resume m a r i ta l  c o h a b ita tio n  w ith  h e r  husband.

(1) R eport o f th e  S e le c t  Committee on D ivorce , p u b lish ed  by th e  
M in is try  of J u s t i c e ,  Kabul (Dari^ Text)*
(2) I t  w i l l  be f u r th e r  n o ted  th a t  th e  R eport has in c o rp o ra te d  th e  
c h a p te r  o f th e  d r a f t  C iv i l  Code on d iv o rc e . The d r a f t  code has been 
under d e l ib e r a t io n  f o r  over th re e  y e a rs  d u rin g  which tim e i t  re c e iv e d  
th e  su p p o rt o f th re e  su cc e ss iv e  com m ittees, which i s  in d ic a t iv e  o f th e  
e x is te n c e  o f a  c lim a te  o f op in io n  in  A fghan istan  i n  fav o u r of adop t­
in g  th e  M alik i law  o f d iv o rce  • _
*  P re s id e n t of th e  P ro v in c ia l  Court o f Kabul has been  a member o f th e
S e le c t  Committee on D ivorce•
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In  th e  ev en t where th e  w ife  d id  n o t comply w ith  th e  c o u r t o rd e r , she 
would fa c e  im prisonm ent f o r  contem pt o f c o u r t (tam arrud ) • The w ife  
would th u s  come in to  c lo se  c o n ta c t w ith  co n v ic ted  c r im in a ls ,  and th i s  
cou ld  damage h e r  p e r s o n a l i ty  even f u r t h e r .

In  o th e r  cases  in v o lv in g  i n j u s t i c e ,  th e  husband would be sen ten ced  
to  long  p e rio d s  o f im prisonm ent sometimes as long  as f i f t e e n  o r tw enty  

y e a r s .  The young w ife , d u rin g  th i s  t im e , would f in d  i t  im possib le  to  
w a it  w h ile  la c k in g  i n  means and th e  company and p ro te c t io n  o f h e r  husband. 
The w ife  would th e n  go to  c o u r t  f a r  j u d i c i a l  r e l i e f ,  and when she 
re c e iv e d  no s a t i s f a c t i o n ,  came away d is i l lu s io n e d  by  th e  c o u r t ’s a t t i ­
tu d e . She would consequen tly  p r e f e r  to  op t o u t o f h e r  r e s p o n s ib i l i t i e s  
and to  f in d  h e r  way o u t o f th e  in to le r a b le  s i t u a t io n  and would o f te n  end up 

le a d in g  a  d is re p u ta b le  l i f e .  Cases a re  a ls o  known in  which th e  husband 

re fu se d  to  p ro v id e  m aintenance and su p p o rt f o r  h is  w if e .  The w ife , i n  
o rd e r to  f in d  a s o lu t io n ,  went to  c o u r t and i n i t i a t e d  l i t i g a t i o n  to  

secu re  h e r  r i g h t  f o r  m ain tenance. When b o th  p a r t i e s  a tte n d ed  th e  

c o u r t ,  th e  l a t t e r  observed th a t  th e  husband would n o t show h is  w i l l in g ­
ness to  p rov ide  f o r  h e r  m ain tenance, n o r would he d iv o rce  h e r .  Even when 
he d id  express w illin g n e s s  to  su p p o rt h e r ,  he o f te n  p e rsec u te d  h e r  to  
such  a  degree t h a t  many wives e v e n tu a lly  a ttem pted  to  commit s u ic id e .

These and o th e r  cases  were examples o f i n ju s t i c e  and u n fa irn e s s  t h a t  
were observed i n  th e  c o u r ts ,  and we w itn e ssed  th i s  r e g r e t ta b le  s t a t e  
o f a f f a i r s  over th e  y e a r s .  The P ro v in c ia l  Court o f Kabul was anxious 

to  f in d  an  opening to  le a d  to  th e  im plem en ta tion  o f j u s t i c e  i n  th e se  

problems . . .  w
Concerning th e  j u r i s t i c  b a s is  o f th e  proposed re fo rm , th e  Explana­

to ry  Memorandum con tinued  t h a t  "one p o in t  which i s  im p o rtan t t o  n o tic e  

i s  th e  p o s i t io n  in  th e  S h a rlh  concern ing  th e  a d o p tio n , by  th e  fo llo w ers  
o f one sc h o o l, o f th e  j u r i s t i c  op in ions o f o th e r  .sch o o ls . The au th o r 
of Radd al-M ukhtar has reco rd ed  th e  view  th a t  d isag reem ent among j u r i s t s  

in  d e ta i l s  o f Is la m ic  p r in c ip le s  i s  a  s ig n  o f th e  bounty  o f A lla h . The 

w id er t h i s  v a r ia t io n  o f o p in io n  i s ,  th e  g re a te r  th e re  i s  th e  p o s s ib i l i t y  

o f im proving th e  l o t  o f th e  p e o p le . A ccording to  a  t r a d i t i o n  (h a d i th ) ,  

whenever i t  was p o s s ib le ,  th e  P ro p h et, as a  r u l e ,  chose th e  s o lu t io n  

which would le a d  to  th e  r e l i e f  o f  h a rd sh ip  to  th e  p e o p le . This i s  i n  

keep ing  w ith  th e  QuAtnic d ictum  th a t  A llah  "does n o t w i l l  h a rd sh ip  f o r  
you” and i n  accordance w ith  th e  well-known f iq h  p r in c ip le  t h a t  "h ard sh ip  
in v i te s  r e l i e f " .  Thus when a  Muslim community chooses to  adopt one
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p a r t i c u la r ,  sch o o l, and co n fines i t s e l f  to  th e  p u r s u i t  o f one p a r t ic u la r  
d i s c ip l in e ,  th e  meaning of th e  above-m entioned p r in c ip le s  i s  n o t 

ach iev ed . I t  i s  on th i s  b a s is  th a t  n o t one o f th e  le a d e rs  (imams) o f 
th e  d i f f e r e n t  S h ari* a  schoo ls  hcvo o rdered  t h e i r  fo llo w e rs  to  observe 

t h e i r  sch o o l o f thought to  th e  ex c lu s io n  o f  o th e r s .  Instead ,M uslim s a re  

allow ed to  choose f o r  th em selv es . An i l l u s t r a t i o n  o f th i s  was when th e  

C aliph  o f th e  tim e , Al-Mansi5r, asked M alik f o r  h is  M uatta to  be d is t r ib u te d  

i n  th e  Is lam ic  lan d s  and th e  people to  be o b lig a te d  to  a c t  upon i t .  M alik 

d id  n o t ag ree  to  th i s  p ro p o s it io n  and to ld  th e  C aliph  to  le av e  th e  people 

f r e e  to  choose f o r  them selves and a c t  upon th a t  which proves o f  most va lue  
to  them . The H anafi j u r i s t s  have a ls o  expressed  th e  view t h a t  t a q l id  
( l i t . im m ita t io n )  and th e  observance o f  one p a r t i c u l a r  sch o o l i s  n o t 

o b lig a to ry !  and i t  i s  p e rm iss ib le  to  fo llo w  one sch o o l on one occasion  
and a  d i f f e r e n t  schoo l on a n o th e r . To do so  does n o t a f f e c t  th e  th e o lo ­

g ic a l  i n t e g r i t y  o f th e  p r a c t i t io n e r  i n  any way.**

The R ep o rt, i n  i t s  a c tu a l  c o n te n ts ,  m erely  r e - i t e r a t e d  th e  s e c t io n  

o f  th e  d r a f t  C iv i l  Code r e l a t i n g  to  d iv o rce  which has been under c o n s id e ra ­

t i o n  fQ r some th re e  y e a rs  . ( 1 )  In  th i s  R eport which m ainly  adopted th e  
M alik i law , d iv o rce  by j u d i c i a l  decree  f a l l s  in to  fo u r  c a te g o r ie s  as fo l lo w s :

1 . D ivorce on th e  b a s is  o f  p h y s ic a l o r  m ental d e fe c t  (* e ib ) o f th e  husband:

A r t ic le  (1) o f th e  R eport p rov ided  " th e  w ife  may ask  f o r  a d iv o rce  

when th e  husband i s  a f f l i c t e d  w ith  an in c u ra b le  d is e a s e ,  o r  a  d is e a se  which 

re q u ire s  a  long  tim e to  cu re  b u t which makes m arried  l i f e  in ju r io u s  f o r  th e  
w ife " .  The E xp lanato ry  Memorandum s ta t e d  t h a t  t h i s  a r t i c l e  adopted th e  

m a jo r ity  view o f th e  S h a ri* a  schools which does n o t s p e c ify  th e  d is e a s e .

Abu H anifa and Abu Yflsuf,  however, r e s t r i c t e d  th e  d is e a se  to  in s ta n c e s  

where th e  husband i s  im po ten t o r  a  eunoch, o r  la c k in g  o f  p ro c re a t iv e  o rg an .

To t h i s ,  h is  d is c ip le  Mohammad added madness, le p ro s y  and e le p h a n t ia s is .

"The E gyptian  l e g i s l a t i o n 1*, s ta t e d  th e  E xp lana to ry  Memorandum^1i s  s im i la r ly  
based  on th e  m a jo r ity  v iew .” The w ife  i s ,  however, d i s q u a l i f ie d  from  
demanding a  j u d i c i a l  d iv o rce  i f  she had knowledge o f h e r  husband’s d is ­
a b i l i t y  e i t h e r  b e fo re  o r  a t  th e  tim e o f th e  m arriage  c o n tr a c t j  s im i la r ly  

i f  she con sen ted , e x p l i c i t l y  o r  i m p l i c i t l y , . to  con tinue  th e  m arriage 

r e la t io n s h ip  a f t e r  th e  d i s a b i l i t y  developed , she may n o t demand a  j u d i c i a l  

d iv o rc e . (A rt. 2 ) .  'Whenever i t  i s  proved th a t  a  d is e a se  i s  in c u ra b le ,  th e

(1) See a  passage  in  th e  in tr o d u c tio n  o f th i s  R ep o rt: "The committee s tu d ie d  
th e  s e c t io n  o f  th e  d r a f t  C iv i l  Code on d iv o rce  which was p rep a red  by  th e  
L e g is la t iv e  Department o f  th e  Minis t r y ' o f J u s t ic e  as a ls o  approved by  a  group 
o f  com petent law yers on second re a d in g . The com m ittee’s recommendation on 
i t s  f in d in g s  i s  th a t  t h i s  s e c t io n  o f th e  d r a f t  C iv i l  Code sh o u ld  be reproduced?
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c o u r t  i s  to  o rd e r s e p a ra t io n  im m ediately  ; b u t  i f  i t  i s  a  d is e a se  

which re q u ire s  tim e to  c u re , th e  c o u r t  i s  to  postpone th e  s e p a ra tio n  

o rd e r f o r  a  p e rio d  n o t exceeding one y e a r  (Art*!;)* In  e s ta b l is h in g  

the  n a tu re  and e x is te n c e  o f a  d is e a s e ,  ,!th e  c o u r t  i s  to  r e f e r  to  i n ­

formed o p in io n 11* D ivorce e f fe c te d  under th e  above p re v is io n s  i s  a 
f i n a l  d iv o rc e . This however does n o t c re a te  a  b a r  to  a  subsequen t 

m arriage betw een th e  p a r t i e s  w hether d u rin g  th e  p e rio d  o f  Id d a  o r 
a f te rw a rd s . This f i n a l  d ivo rce  n e v e r th e le s s  c re a te s  an  immediate b a r  

to  in h e r ita n c e  betw een th e  p a r t i e s  (A rts 5 -7 ) •

2 . D ivorce on th e  b a s is  o f in ju r y  (d a r a r )

According to  a r t i c l e  8 i f  th e  w ife  a l le g e s  t h a t  c o h a b ita tio n  w ith  
h e r  husband i s  in ju r io u s  to  h e r  i n  such a  way os to  make i t  im possib le  

f o r  th e  people o f t h e i r  c la s s  to  con tinue  th e  m arriage r e la t io n s h ip ,  

she m y  re q u e s t th e  c o u r t  f o r  a  d iv o rc e • The subsequent a r t i c l e s  g ra n t 
th e  w ife  a  r i g h t  to  j u d i c i a l  d iv o rce  i n  in ju r io u s  c ircum stances b o th  on 

th e  b a s is  o f a  p ro o f th a t  she m y  f u r n is h ,  as w e ll as on th e  mere i n ­
s is te n c e  o f th e  w ife  f o r  a  d iv o rc e :
When th e  a lle g e d  in ju r y  i s  proved and r e c o n c i l i a t io n  betw een th e  spouses 
seems im p o ss ib le , th e  c o u r t  i s  to  o rd e r a d iv o rc e , ta k in g  e f f e c t  as an 

ir re v o c a b le  s in g le  ta lS q*  Whenever th e  w ife*s a l l e g a t io n  o f in ju r io u s  
tre a tm e n t i s  n o t p roved , b u t  she s t i l l  i n s i s t s  t h a t  t h i s  i s  th e  c a se , 

the  c o u r t  i s  to  ap p o in t two a r b i t r a to r s  to  a ttem p t r e c o n c i l i a t io n  b e ­
tween th e  spouses* The a r b i t r a to r s  must bo ap p o in ted  from  among 
persons o f  j u s t  c h a ra c te r ;  to  be appo in ted  one from  among th e  husband*s 

r e l a t iv e s  and one from  th e  w ife * s .*  I t  i s  th e  d u ty  o f th e  a r b i t r a to r s  
to  d is c o v e r  th e  causes o f th e  c o n f l i c t  and th e  ways i n  which r e c o n c i l i a ­
t io n  m y  be f e a s ib l e ,  and to  e f f e c t  i t .  The a r b i t r a to r s  w i l l  subm it 
t h e i r  d e c is io n  to  th e  c o u r t  which w i l l  th e n  be adopted  as th e  b a s is  o f 

th e  c o u r t  d e c is io n . A r t ic le  13 p rov ides f o r  th e  f i n a l  a l t e r n a t iv e  “when 

th e  a r b i t r a to r s  d id  n o t succeed  to  e f f e c t  r e c o n c i l i a t io n ,  o r  when th e  
cause o f d is c o rd  i s  a t t r ib u ta b le  to  th e  husband o r  to  b o th  s id e s ,  

o r i s  n o t c l e a r ly  a s c e r ta in a b le ,  th e  c o u rt s h a l l  decree  a  d iv o rc e . 11 The 

second c lau se  o f  a r t i c l e  13 b a s i c a l ly  p ro v id es  f o r  khul*a d iv o rce  i n  

s ta t in g  : “But when th e  d isc o rd  o r ig in a te s  from  th e  w ife*s s id e ,
th e  d ecree  o f d iv o rce  i s  is su e d  o rd e rin g  th e  r e tu r n  by th e  w ife  of th e  

p a r t  o r th e  whole o f th e  dower to  th e  husband .“ The E x p lan a to ry
Memorandum, w h ile  commenting on th o  above a r t i c l e s

*  I f  th e re  w ere no r e l a t i v e s ,  a r b i t r a to r s  a re  to  be  ap p o in ted  from  among 
such  persons who a re  s u f f i c i e n t l y  inform ed o f  th e  co n d itio n s  o f  th e  
spouses and be  ̂ capable j t o  re c o n c ile  them .
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r e f e r r e d  to  th e  Q ui^nic o b lig a t io n  o f th e  husband wto  r e t a in  them ( i . e .

th e  w ives) in  k indness o r  p u t them away i n  a  becoming manner11 and s t a t e d :

11 A ccordingly  th e  husband i s  n o t p e rm itte d  to  d i s c ip l in e  h is  w ife  u n less  
she i l l - t r e a t s  him and th e re b y  em b itte rs  fa m ily  l i f e  i n  which case he 
i s  w ith in  h is  r ig h t s  to  pun ish  h e r  i n  accordance to  th e  p ro v is io n  o f 
th e  S h a ri* a . In  c ircum stances where th e  husband in ju r e s  th e  w ife  by 

b e a tin g  h e r  c o n s ta n tly , o r  by in s u l t in g  h e r  and h e r  p a re n ts  w ith o u t 

re a so n , i t  i s  n o t u s u a lly  reco g n ised  by  j u r i s t s  as s u f f i c i e n t  grounds f o r  

d iv o rc e . The m a jo r ity  view  in s te a d  perm its  th e  w ife  to  com plain to  th e  
c o u r t  so  t h a t  th e  husband can be p u n ish ed .. W hile th e  m a jo r ity  o f j u r i s t s

o f th e  S h a r i1 a schoo ls a re  o f th i s  o p in io n , M alik has adopted a d i f f e r e n t

s ta n d p o in t which i s  th a t  th e  w ife  may ap p ea l to  th e  c o u r t  to  punish  h e r  
husband, o r  a l t e r n a t iv e ly  t h a t  th e  c o u r t  shou ld  e f f e c t  a j u d i c i a l  d iv o rc e ” • 

The Memorandum con tinues j " th is  o p in ion  i s  b e t t e r  s u i te d  to  th e  

w e lfa re  o f  th e  p e o p le . F o r when th e  w ife  i s  d en ied  th e  r i g h t  to  demand 

ju d i c i a l  d iv o rc e , th e  husband w i l l  te n d  to  su b ju g a te  h e r  and even when 
th e  w ife  com plains to  th e  co u rts  and th e y  punish  th e  husband a cc o rd in g ly , 

te n s io n  i s  l i k e l y  to  a r i s e  between th e  spouses and th i s  would f u r th e r  

undermine th e  t r a n q u i l i t y  o f fa m ily  l i f e .  The l e g i s l a t i o n  i n  Egypt i s  
b ased  on M alik i law . . . "

3 .  D ivorce on th e  b a s is  o f  f a i l u r e  to  m ain ta in s.
F a ilu re  o f th e  husband to  su p p o rt h is  w ife , e i t h e r  by w i l f u l  r e f u s a l  

o r  sim ply by h is  i n a b i l i t y  to  do s o , c o n s t i tu te s  a b a s is  o f d iv o rce  as 
fo llo w s i
a /  A w ife  may app ly  to  th e  c o u r t f o r  d ivo rce  when h e r  husband has no 

known p ro p e rty  and h is  i n a b i l i t y  to  p rov ide  f o r  h e r  m aintenance cannot 

be proved*
b /  I f  th e  husband proved h is  i n a b i l i t y  f o r  th e  payment o f m aintenance 

th e  c o u rt i s  to  g ra n t him a r e s p i t e ,n o t  exceeding th re e  m onths; b u t  i f  

he was s t i l l  unable  to  m a in ta in  h e r ,  th e  c o u r t i s  to  is su e  th e  d ecree  of 

d iv o rc e .
D ivorce e f fe c te d  f o r  f a i l u r e  to  m a in ta in  i s  a  •fralaq which i s  

re v o cab le ; th e  husband can  th e re fo re  resume th e  m a r i ta l  r e la t io n s h ip  

d u rin g  th e  p e rio d  o f i.dda p rov ided  t h a t  he proves h is  a b i l i t y  to  m a in ta in  
h e r .  (1 )

The Memorandum s ta t e d  -that th e  above p ro v is io n s  adopted  th e  m a jo r ity  

v iew  o f th e  S h a ri* a  schoo ls  which reco g n ised  th e  w ife*s r i g h t  f o r  a  

d iv o rce  when h e r  husband f a i l s  to  su p p o rt h e r .  The H anafi low , however,

(1 ^ See a r t i c l e s  Jl 6-18 _of th e  R ep o rt.
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den ies  th e  e x is te n c e  of such a  r i g h t .  The Memorandum a lso  no ted  th e  

o p in io n  o f Ibn  al-Qayyim , th e  H ahbali j u r i s t ,  acco rd ing  to  which i f  th e  

w ife , a t  th e  tim e o f th e ,m a rria g e  c o n tr a c t ,  hod knowledge o f th e  f in a n c ia l  

i n a b i l i t y  o f th e  husband, o r  i f  he hod f in a n c ia l  a b i l i t y  f o r  h e r  main­
tenance a t  th e  o u ts e t  b u t p o v e rty  occu rred  l a t e r  on to  th e  m arria g e , th e  

w ife  may n o t demand a  d iv o rc e . On th e  o th e r  hand, i f  he had deceived  
h e r  by showing h im se lf f in a n c ia l ly  ab le  and th en  tu rn e d  o u t to  be th e  
o p p o s ite , she i s  e n t i t l e d  to  demand a  j u d i c i a l  d iv o rc e . Many p eo p le , 
w h ile  th ey  may have a. f in a n c ia l ly  com fortab le  l i f e ,  may l a t e r  become 
in s o lv e n t .  . The w ife , i n  such  c ircu m stan ces , ought to  show lo y a l ty  and 

c o -o p e ra tio n . In  th e  case  o f d e ce p tio n , th e  H anafis a re  b a s ic a l ly  in  

agreem ent w ith  Ibn  al-Qayyim i n  th e  sen se  th a t  i f  th e  husband f a l s e l y  

im p lie s  t h a t  he has th e  a b i l i t y  to  pay th e  dower and m ain tenance, th e  

w ife  has th e  r i g h t  to  demand th e  annulment o f th e  m arria g e . The l e g i s ­
l a t i o n  i n  Egypt (Law o f 1920) i s  based  on th e  m a jo r ity  view o f th e  S h a r i1 a  
s c h o o ls •

b .  D ese rtio n s

A ccording to  a r t i c l e  19 i f  a  husband d isap p ea rs  f o r  a p e r io d  o f  
fo u r  y ears  o r  more w ith o u t reaso n ab le  ex cuse , th e  w ife  may demand th e  
c o u r t  f o r  a  d iv o rce  i f  she has s u f fe re d  d a ra r  from  h is  absence even i f  

th e  husband owns p ro p e rty  from  which th e  w ife  may o b ta in  m ain tenance .

A r t ic le  20 s ta t e d  s lfi n  case  o f th e  absence o f  th e  husband, when 
th e  c o u r t re c e iv e s  th e  w if e 's  a p p lic a t io n  f o r  d iv o rc e , i t  s h a l l  communicate 

th e  m a tte r  to  th e  husband by  w r i t t e n  means o f  communication and a ss ig n  
him a  r e s p i t e  d u rin g  which he i s  o rdered  to  r e tu r n  to  h e r  o r to  send  f o r  
h e r  to  jo in  him . I f  he f a i l s  to  tak e  a c t io n  o r to  r e tu r n  to  h e r  in s p i te  
o f th e  c o u r t fs  w arning and w ith o u t rea so n a b le  excuse , o r  i f  he canno t be 
c o n ta c te d , th e  c o u r t  s h a l l  decree  a  d iv o rc e .” D ivorce decreed  under 

a r t i c l e  19 and 20 e f f e c t s  a  rev o cab le  (ra.1 ' i ) d iv o rc e .

As above, a r t i c l e  19 a p p lie s  to  th e  case  o f  a  m issin g  p erso n  o f 
unknown w hereabouts; th e  c o u r t  i s  th e re fo re  n o t o b lig a te d  to  warn him o r 

to  communicate th e  m a tte r  to  him . The c o u r t  in s te a d  bases i t s  d e c is io n  
on th e  g iven  c r i t e r i o n  o f th e  fo u r  y e a r 's  absence o f th e  husband.

A r t ic le  20 on th e  o th e r  hand covers d e s e r t io n  i n  g e n e ra l . This 
a r t i c l e  does n o t s p e c ify  any p e rio d  o f tim e and allow s th e  c o u r t  to  

e x e rc is e  d i s c r e t io n  i n  th e  m a tte r .  R e la tin g  to  a r t i c l e  20, th e

i
i
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E xplana to ry  Memorandum no ted  th a t  acco rd ing  to  Abu H anifa and S h & f i 'i ,  
an extended absence o f th e  husband, however in ju r io u s  to  th e  w ife , does 

n o t a f fo rd  h e r  th e  r i g h t  to  j u d i c i a l  d iv o rc e  j she i s  o b lig a te d  to  e x e r t  

p a tie n c e  and to le ra n c e  • . But acco rd ing  to  M alik, i f  th e  w ife  has su ffe re d  

in ju r y  from  h is  absence, she i s  e n t i t l e d  to  seek  j u d i c i a l  d ivo rce*  The 

tim e o f absence a f t e r  which th e  w ife  may app ly  f o r  d iv o rce  i s  s p e c if ie d  

a t  th re e  y ears  i n  one view , and a t  one y e a r  I n  a n o th e r M ilikL view* 

According to  some M a lik is , th e  mere absence o f th e  husband even w ith  an 
a c c e p tib le  excuse c o n s t i tu te s  a  b a s is  f o r  d ivorce*  For example when th e  

husband i s  se rv in g  a long  sen ten ce  o f im prisonm ent, th e  w ife  may app ly  

f o r  d ivorce*  H anbali law  i s  b a s ic a l ly  s im i la r  to  M alik i low ex cep t where 

th e  husband has a  reaso n ab le  excuse i n  which case  th e  H anbalis deny th e  

r i g h t  o f th e  w ife  f o r  d ivo rce*  The l e g i s l a t i o n  in  Egypt adopted th e  

M alik i law  which e n t i t l e s  th e  w ife  to  d iv o rc e  a f t e r  one y e a r  d e s e r t io n .

R e la tin g  to  A r t*19, th e  E xp lanato ry  Memorandum s ta t e d  : "accord ­
in g  to  the  op in io n  o f M alik which i s  a ls o  th e  p re fe r re d  op in io n  o f  th e  

H anafi sch o o l, th e  co u rt o rd e rs  s e p a ra tio n  a f t e r  th e  e x p iry  o f  fo u r  y ears  
from  th e  d a te  o f d isappearance  o f th e  m issin g  p e rso n . This view  i s  
reco rd ed  i n  Radd al-M ukhtar ( v o l .3 , p*i;5>6), as w e ll  as i n  al-Baz& ziyya 
and s t a t e s  t h a t  i n  our tim e th e  o p in io n  o f  M alik i s  to  be p r e f e r r e d .  
S im ila r ly  A l-Z dh id i has s ta t e d  th a t  .some o f our j u r i s t s  have supported  

t h i s  view on th e  b a s is  o f n e c e s s i ty .”

The above R eport w hich took  same n in e  months o f  p re p a ra t io n  was 

e v e n tu a lly  su b m itted  to  th e  Supreme J u d ic i a l  C ouncil, (S hura-e ' a l i  Qada). 

In  i t s  r e s o lu t io n  o f  September "\97h (1 6 .6 .1 353 .A .H .),  th e  C ouncil however 

re fu se d  th e  recommendations o f  th e  S e le c t  Committee and in s te a d  adopted 
th e  fo llo w in g :

n1 -  A f te r  c o n tra c tin g  th e  m a rriag e , whenever th e  husband i s  i n f l i c t e d  
w ith  any o f th e  th re e  d e fe c ts  namely im potence (* in n a ) , m u ti la t io n  o f  th e  
p ro c re a t iv e  o rgan , and o f t e s t i c l e s  (ju b b . khisA ) ,  th e  w ife  i s  e n t i t l e d  
to  demand th e  fa sk h  o f h e r  m a rria g e . The c o u r t  w i l l  o rd e r s e p a ra t io n  

upon th e  p ro o f o f  th e se  d e fe c ts*  Whereas in .c a s e s  o f  m u ti la t io n  (jubb) 

th e  ctourt w i l l  o rd e r  an  immediate s e p a ra t io n , i n  cases  o f s e x u a l im potence 

p in n a 3 and k h is a ) th e  s e p a ra t io n  o rd e r w i l l  be suspended f o r  a -p e r io d  o f 

one y e a r  a f t e r  th e  r e c e ip t  o f  th e  w if e 's  demand f o r  d is s o lu t io n .  I f  
d u rin g  th i s  tim e , th e  husband re c o v e rs , th e  m a tte r  w i l l  be s e t t l e d ,  o th e r ­
w ise  th e  o o u rt w i l l  o rd e r  s e p a ra t io n .
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2) A ccording to  Imam Muhammad, th e  w ife  i s  e n t i t l e d  to  demand th e  
d is s o lu t io n  o f h e r  m arriage  on any o f th e  th re e  grounds as fo l lo w s : 
a -  Madness o f th e  husband: I f  th e  madness i s  proved to  be chronic  

(m utblg)* , th e  c o u r t w i l l  d is so lv e  th e  n ikah  a f t e r  th e  e x p iry  o f one 
month, w hereas in  cases o f in c h ro n ic  (g h e ir-e  m utbiq) m adness, th e  

m arriage may be  d is so lv e d  a f t e r  th e  ex p iry  o f  one y e a r ;
b  -  when th e  husband i s  i n f l i c t e d  w ith  le p ro sy ; and 
c -  when th e  husband i s  i n f l i c t e d  w ith  e le p h a n t ia s is .

3) The w ife  i s  e n t i t l e d  to  demand th e  d is s o lu t io n  (fasKh) o f  h e r  m arriage  
when h e r  husband i s  a  m issing  p e rso n  f o r  fo u r  co n secu tiv e  y e a rs  and no news 
i s  h eard  o f h is  l i f e  o r  d ea th  o r  o f h is  w hereabouts* This i s  th e  op in io n  
o f M alik . S ince Shari*  a  i s  founded on ease (yusr) and n o t on h a rd sh ip  

( fu s r )  f o r  th e  p eo p le , th e  H anafi j u r i s t s  have su p p o rted  th e  above view

o f M alik as p re fe ra b le  and p e rm it th e  H anafi judge to  o rd e r fask h  a f t e r  

fo u r  years*

As above th e  c o u r t  w i l l  a c t  upon th e  p re fe r re d  j u r i s t i c  views * . , M (1)*

C onsidering  th e  background developm ents which le d  to  th e  s a id  R eport, 
th e  above r e s o lu t io n  o f th e  C ouncil u n fo r tu n a te ly  f a l l s  s h o r t  o f respond­
in g  to  th e  need and e x p e c ta tio n  f o r  w id e r reform s as recommended by th e  
S e le c t  Committee. This r e s t r i c t i v e  ju d i c i a l  o u tlo o k  i s  s u b s ta n t ia te d  i n  
th e  case  o f Musa & S h a is ta  (2) in  which th e  c o u rts  p a id  no a t t e n t io n  to  

e i t h e r  th e  Malifci o r the  H anafi views as no ted  above. In  th i s  c a se , one 

Mohammad Musa, th e  son o f Mohammad Ghaws, a  r e s id e n t  of F a rah , l e f t  home 

and h is  young w ife  S h a is ta  and went away f o r  b u s in ess  p u rp o ses . Twelve y ea rs  
e lap se d  d u rin g  which tim e no news came o f th e  w hereabouts o f Musa. I t  

had , however, been  rumoured th a t  th e  m issing  husband was a l iv e  and l iv e d  

i n  th e  d i s t r i c t  o f  B adghis. R e la tiv e s  o f th e  m issin g  perso n  w ere to ld  
by  th e  lo c a l  a u th o r i t ie s  o f  Farah to  f in d  him and a co u sin  o f  th e  m issing  

p e rso n  was a ss ig n ed  a  r e s p i t e  d u ring  w hich tim e he w ent to  Badghis to  

se a rc h  f o r  him , b u t to  no a v a i l .  A b ro th e r  o f th e  m issing  p erso n  a lso  
h e lp ed  h is  co u sin  in  th e  s e a rc h . E v en tu a lly  S h a is ta  m arried  one Mohammad 

Musa th e  son o f Z ik r ia ;  b u t  a t  t h i s  th e  lo c a l  government o rd ered  an 

in q u iry  in to  th e  m a tte r . I n  th e  course  of th e  in q u iry  f i f t y  people  from

* m utbiq i s  th e  antonym of h a d i th , th e  l a t t e r  meaning n a sc e n t.

(1) See QadS N o.7 1353 A.H. ib id .
(2) S e ttle m e n t N o.k78/25.11.13^9(1970), C assa tio n  C ourt f o r  C iv i l  and 

C rim inal A f f a i r s ,  K abul.
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th e  v i l l a g e  o f  Shurob s ta t e d  t h a t  S h a is ta  was th e  la w fu lly  m arried  w ife  

o f Musa th e  son o f M.GhowB and th a t  th e y  w ere p re s e n t a t  th e  n ik d tu  
L a te r  t h i s  Musa th e  son  o f Z ik r ia  m arried  S h a is ta  i n  th e  presence  o f 
w itn e s se s , th e  v i l la g e  headman and some o th e r  p e o p le . In  r e s u l t ,  th e  

committee o f in q u iry  h e ld  Musa th e  son o f Z ik r ia  and o th e r  p a r t ic ip a n ts  

o f th e  n ik ah  as re sp o n s ib le  f o r  th e  crim e o f  ab d u ctio n  ( i k h t i t a f ) .  The 

case was co n sid ered  a t  th e  C e n tra l Prim ary C ourt o f F arah  where th e  

accused persons r e je c te d  th e  charge and s t a t e d  t h a t  S h a is ta  had no . 

e x is te n t  husband a t  th e  tim e o f h e r  n ikah  to  Musa th e  son o f Z ik r ia ,  
b u t th e  c o u r t  r e je c te d  t h i s  defence  on th e  b a s is  o f  a r t i c l e  5> o f th e  
M arriage Law 1 960 which den ied  h e a rin g  to  a  c la im  o f nik&b when n o t 

supported  by  a v a l id  n ikah  k h a t .  C onsequently  Musa and S h a is ta  were 

each sen ten ced  to  two y e a rs  o f im prisonm ent; S h a i s t fs f a th e r  to  th re e  
y e a rs  im prisonm ent; th e  v i l la g e  headman to  f in e s  o f h ,000  a f s ;  and th re e  

o th e r  p a r t ic ip a n ts  each to  f in e s  o f 3 ,000  o f s .  A11  th e  defendan ts 
appealed  to  th e  p ro v in c ia l  c o u r t  o f Farah  where i t  was ru le d  th a t  Musa 
th e  son o f  M.Ghaws was m issing  f o r  tw elve y e a rs  b u t n o t re p o rte d  to  be 
dead . The c o u r t  c i t e d  th e  H anafi r u le  t h a t  “s e p a ra tio n  i s  n o t to  be 
o rdered  betw een th e  m issing  perso n  and h is  w ife  u n t i l  th e  la p s in g  o f 
(120) y e a rs  counting  from  th e  d a te  o f h is  b i r t h  a f t e r  which the  c o u r t  
w i l l  d e c la re  him as dead; b u t th e  p re fe r re d  view  i s  t h a t  o f 90 y ears  
b e fo re  th e  com pletion  o f which a  subsequent n ik ah  i s  n o t p e rm is s ib le . . . ” 
Bie c o u r t  th e re fo re  sen tenced  Musa and S h a is ta  each to  fo u r  y ears  

im prisonm ent; Dost .Mohammad th e  f a th e r  o f S h a is ta  to  one y e a r ; th e  
v i l la g e  headman to  on a d d i t io n a l  im prisonm ent o f th re e  m onths; and th e  

r e s t  to  f in e s  o f  3 ,000  a fs  e ach . But Judge A.B&bis, a  member o f  th e  

p ro v in c ia l  c o u r t  o f  F arah  d is s e n te d  and w ro te  • “based  on th e  ru le s  

o f f iq h  and th e  s t a t u t e s ,  I  do n o t c o n sid e r t h a t  th i s  case  q u a l i f ie s  f o r  
p ro se c u tio n  and in d ic tm e n t. P ro secu tio n  by  th e  p u b lic  p ro se cu to r and 

punishm ent under t a ^ l r  by  th e  c o u r t  i n  t h i s  case  a re  i n  my op in ion  

in su p p o r ta b le . I  th e re fo re  a c q u it  a l l  th e  defendan ts  i n  t h i s  c a s e .“

In  h is  commentary p u b lish ed  i n  'Payam-e Wijdan^ a  p e r io d ic a l  p u b lic a t io n , 
Judge Bdfcis f u r th e r  no ted  • “In  my o p in io n , th i s  d e c is io n  i s  n o t a 

j u s t  o n e . People do n o t o f te n  l i v e  f o r  more th an  60 o r  70 y ears  and 

as th e  woman advances i n  age^ sh o u ld  she s ta y  unm arried  to  th e  end o f h e r  
l i f e  o r  u n t i l  such a tim e when she i s  no lo n g e r  m arriag eab le?  This would 

i n  i t s e l f  c o n s t i tu te  a  sou rce  o f m oral d e v ia t io n .  In  any case  th s  p e rio d s  
o f tim e r e f e r r e d  to  impose a  l i f e - l o n g  t o r t u r e ,  and a re  in to le r a b ly



ex cessiv e  by  any stan d ard *  A ccording to  M alik , i f  a f t e r  th e  la p se  o f 

fo u r  y e a rs  (a c c o rd in g ,to  Baribal two y e a r s ) ,  no news o f th e  husband*s 

whereabouts a re .h e a rd , th e  w i f e , i s  allow ed to  rem arry* I b is  n ikah  has 

been  c o n tra c te d , n o t a f t e r  fo u r ,  b u t  a f t e r  tw elve y ea rs  ; hence no crim e 

has been  committed* I t  i s  to  be f u r th e r  no ted  th a t  one rea so n  f o r  th e  

enactm ent o f  a r t i c l e  5 o f th e  M arriage law  has been th e  f a c t  t h a t  our 
people a re  w om en-sellers who g iv e  women i n  n ik ah  o f te n  f o r  f in a n c ia l  

g a in  fo rc in g  them w ith o u t t h e i r  c o n se n t. The s a id  a r t i c l e  has indeed  

been in tro d u ce d  f o r  th e  p ro te c t io n  o f women and to  p re v e n t th e  fo r c ib le  

s e l l in g  o f women in to  m arriage*  That i s  to  say  i f  someone claim s h is  

n ik ah  to  a  c e r ta in  woman and th e  l a t t e r  d en ies th e  c la im , th e  c la im  would 

be unhearab le  w ith o u t a  n ik ah  k h a t* In  t h i s  p a r t i c u l a r  c a s e , suppose 

t h a t  Musa th e  son  o f M.Ghaws were p re s e n t a t  th e  tim e o f  t h i s  l i t i g a t i o n ,  

and had claim ed h is  n ik ah  to  S h a is ta ;  as a  consequence o f  a r t i c l e  £ , 
th e  c o u r t would n o t have heal'd h is  c la im , s in c e  S h a is ta  ad m itted  h e r  
n ik ah  to  Musa th e  son  o f  Z ik r ia ,  h e r  adm ission  to  th i s  e f f e c t  would 
a u to m a tic a lly  e s ta b l i s h  h e r  n ikah  to  Musa th e  son  o f Z ik r ia .  The c o u r t 
th e re fo re  oan n o t re g a rd  such a  n ik ah  which i s  c o n tra c te d  i n  accordance 

to  S h a ri* a  and i s  unden iab le  under th e  s t a t u t e  law , as n i l  and non­

e x is te n t  *(1 )

The d efendan ts  reap p ea led  to  th e  C assa tio n  C ourt; t h i s  c o u rt 

sen tenced  th e  d e fe n d an ts , on th e  charge o f  ab d u ctio n  o r b e in g  a  p a r ty  to  
i t  as fo l lo w s : Musa and S h a is ta  each  to  f iv e  y e a rs  o f im prisonm ent and 
39 la s h e s ;  D ost Mohammed th e  f a th e r  o f  S h a is ta  to  one y e a r  o f  im prison­
m ent; th e  v i l la g e  headman to  f in e s  o f U,000  a f s ;  end th re e  o th e rs  
(Jfctlham, *iwaz, and W all Jon) to  s ix  months o f  im prisonm ent each*

As a p t ly  p u t by Judge B Shis, t h i s  case  re p re se n ts  an  u n ju s t i f i a b le  

a t t i t u d e  o f th e  c o u rts  • I t  w i l l  be f u r th e r  n o tic e d  th a t  a r t i c l e  $  has 
been  w rongly invoked in  th i s  c a s e : This a r t i c l e  ren d ered  a c la im  o f nikafo

w ith o u t a nileafr Idiat as n o n -h ea rab le ; when such  a  c laim  i s  den ied  a  

h e a rin g  i n  c o u r t ,  th e  p rim ary  purpose o f th e  a r t i c l e  i s  f u l f i l l e d *

Nowhere i s  th e re  i n  th e  M arriage Law 1960, n o r i n  any o th e r  s t a t u t e  any 
enactm ent to  a u th o riz e  th e  u se  o f  a r t i c l e  £ as a  b a s is  o f c o n v ic tio n  
and imprisonment*

1* See Hayfim->e W ijdan (message o f  c o n sc ie n c e ) , No*30, 13U9 (1970),
Kabul.
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Modem Reforms R e la tin g  to  D ivorce

Modern reform s o f d iv o rce  low i n  th e  H anafi a re a s  o f  th e  Middle 

E as t and th e  In d ia n  su b -c o n tin e n t have been d i r e c te d  towards th e  two 
p r in c ip a l  o b je c t iv e s  o f  in c re a s in g  th e  rem edies a v a ila b le  to  th e  w ife  

i n  case  o f m a r i ta l  in ju r y  on th e  one hand and r e s t r i c t i n g  th e  husband*s 

power o f ta la< | on th e  o th e r .  As reg a rd s  to  th e  w if e ’s p e t i t i o n  f o r  

j u d i c i a l  d iv o rc e , i t  i s  b ro a d ly  th e  M alifri law  which now a p p lie s  i n  th e  
Middle E a s t .  In  E gypt, s a l i e n t  reform s o f d iv o rce  law  were in tro d u ce d  

i n  th e  Low o f  1929* R e la tin g  t o  th e  w if e ’s r i g h t  f o r  j u d i c i a l  r e l i e f ,  
t h i s  law  m ainly  adopted  th e  M alik i low* A ccord ing ly , th e  w ife ’s r i g h t  

to  p e t i t i o n  f o r  a  j u d i c i a l  d iv o rce  f a l l s  under fo u r  m ajor h e ad s . These 
a re  n a m e ly ,.p h y s ic a l and m en ta l d is e a se  o f  th e  husband, h is  f a i l u r e  
to  m a in ta in , d e s e r t io n ,  and in ju r y  ( d a r a r ) . ( l )  O ther p o in ts  o f refo rm  
i n  th e  Law o f 1929 were p ro v is io n s  which re q u ire d  th e  i n t e n t  o f d iv o rce  
as a  c o n d itio n  f o r  i t s  v a l i d i t y ,  (2) and th e  a b o l i t io n  o f an  immediate 

and f i n a l  d iv o r c e .(3 ) .

The S y r ian  Law o f P e rso n a l S ta tu s  1993, i n  th e  pream ble to  i t s  

s e c t io n  on d iv o rc e  s ta t e d  th a t  th e  tru e  purposes o f  d iv o rce  in .  Is lam  
had been  m isconstrued  and p e rv e r te d  by th e  j u r i s t s  o f th e  p a s t ,  whoso 
d o c tr in e  has le d  to  an a p p a llin g  la c k  o f  s e c u r i ty  i n  m arried  l i f e .  In  

t h i s  s i t u a t io n  th e  p ro p e r p o lic y  was to  ’’r e tu r n  to  th e  o r ig in s  o f th e  
law  o f  d iv o rce  i n  Is lam  and adop t from  o u ts id e  (th e  fo u r  sch o o ls) p ro ­
v is io n s  which w i l l  conduce to  th e  p u b lic  w e lfa re #” But ’’a f t e r  th i s  

c la r io n  c a l l  o f  th e  p ream ble," as Coulson a p t ly  commented,* th e  two m ajor 

d e p a r tu re s  from  th e  t r a d i t i o n a l  law  o f ta la q  come perhaps as som ething 

of an  a n t i - c l im a x .” (U)

F i r s t ,  th e  re p u d ia tio n  re p e a te d  th re e  tim e s , o r  th e  t r i p l e  t a l a q ,  

was-no lo n g e r to  o p e ra te  as an immediate and f i n a l  ru p tu re  o f th e  m a r i ta l  

t i e .  I t  was to  coun t as a  s in g le  re p u d ia t io n  which cou ld  be revoked by

1 . D e ta ils  o f  th e  1929 law  on d iv o rce  may b e 's e e n  i n  J.N.D .A nderson, 
R ecent Developments in  S h a ria  Law. ‘Muslim World* O ctober 1991 : 271-288.
2 * "Formulae o f  d iv o rce  u t te r e d  i n  in to x ic a t io n  o r  under com pulsion 
a re  in v a l id 4" (A r t .1 , Law o f  1929) 3 and A rt.U  :Mm eth ap h o rica l e x p re ss io n  
which may o r  may h o t c a r ry  t h a t  meaning s h a l l  n o t e f f e c t  d iv o rce  u n le ss  
t h i s  was in te n d e d .”
3 .  "Every d iv o rc e  s h a l l  be rev o cab le  ex cep t a  t h i r d  d iv o rc e , a  d iv o rce  
b e fo re  consummation and a  d iv o rce  f o r  money.” (Art.3>); and "a  d iv o rce  
com pleted by  words o r s ig n  w ith  a  number s h a l l  on ly  be reg ard ed  as s in g le ” .  
(A r t .3 ) .
l i . N .J . C oulson. Is lam ic  Surveys,  o p ic i t*  J4.6 *
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th e  husband. The p ro v is io n  f in d s  i t s  j u r i s t i c  b a s is  i n  th e  f a c t  t h a t  
th e re  i s  no s p e c i f ic  su p p o rt f o r  th e  t r a d i t i o n a l  i n s t i t u t i o n  o f t r i p l e  

ta la q  to  be found i n  th e  Quran o r  Sunna: i t  was indeed  argued th a t  th e

t r i p l e  ta la q  was m a n ife s t ly  c o n tra ry  to  th e  s p i r i t  o f  th e  Q u ito ic  te x ts  

which d e a l  w ith  d iv o rc e , and re p re se n te d  one o f th e  p e rv e rs io n s  o f th e  

pure  d iv in e  law  r e f e r r e d  to  i n  th e  p ream ble.

Second, and more im p o rtan t, a r t i c l e  117 o f  th e  S y rian  low s t a t e s  
th a t  where th e  c o u r t  co n sid e rs  t h a t  a  husband has re p u d ia te d  h is  w ife  

w ith o u t, rea so n ab le  cause and th e  w ife  has s u f fe re d  m a te r ia l  damage 

th e re b y , i t  may o rd e r  th e  husband to  pay th e  w ife  com pensation n o t 

exceeding one y e a r ’s  m ain tenance . I n  e n ac tin g  th i s  m easure, th e  S y rian  
j u r i s t s  claim ed t h a t  b y  doing s o , th e y  w ere g iv in g  p ro p e r im plem entation  

to  g e n e ra l  Q uranic in ju n c tio n s  which urge husbands b o th  to  e x e rc is e  t h e i r  

r i g h t  to  re p u d ia te  "w ith  c o n s id e ra tio n "  and to  make "a  f a i r  p ro v is io n "  
f o r  th e  wives th e y  have re p u d ia te d , A l im i te d  p r a c t i c a l  e f f e c t  to  th i s  
Q u ito ic  in ju n c tio n  hod been g iven  by th o se  j u r i s t s  who reg ard ed  th e ,  
p ro v is io n  o f  a  sm all g i f t  o f c o n so la tio n  (mut’a ) f o r  d iv o rced  w iv es, 
os o b lig a to ry  on th e  husband; b u t  th e  H anafis m ain ta ined  th a t  th i s  

m ut’a  was payable  on ly  when no dower had been  s p e c if ie d  i n  a  m arriage  
and a  re p u d ia tio n  had been pronounced b e fo re  consummation. In  any 
ev en t th e  S y rian  Low c e r ta in ly  p rov ides th e  f i r s t  in s ta n c e  o f a . husband’s 

m otive f o r  re p u d ia tio n  b e in g  s u b je c t  to  th e  s c r u t in y  o f a  c o u r t ,  which 

may th e n  p e n a lis e  him f o r  th e  abuse o f h is  power.

The need to  " r e tu rn  to  th e  o r ig in  o f  th e  law o f  d iv o rce  i n  Islam " 
os acknowledged by  th e  S y rian  Law c e r ta in ly  poses th e  q u e s tio n  o f r e -  . 

in t e r p r e ta t io n  o f th e  Q u ito , A dominant f e a tu r e  o f th e  t r a d i t io n a l ,  low , 
and o f  th e  H anafi low e s p e c ia l ly  i s  th e  obvious in e q u a l i ty  observed in  

th e  r ig h t s  o f th e  spouses to  d ivorce*  Ihe most s ig n i f i c a n t  Q u ito ic  

p r in c ip le  i n  th i s  r e s p e c t  which con be g iv en  a  f r e s h  i n t e r p r e ta t io n  i s  
in c o rp o ra te d  i n  v e rse  ( 2 :228) which r e a d s :

"and th e y  (th e  women) have r ig h t s  s im i la r  to  th o se  (o f  men) over 

them ".

This i s  one o f th o se  ve rsu s  o f th e  Qur-’on which re c e iv e d  l i t t l e  a t t e n t io n  
from  th e  t r a d i t i o n a l i s t . I t  i s  re p o r te d  from  ibn-Abb&s who s a id  th a t  
" I  w ish  to  be p le a s in g  i n  appearance i n  th e  same w ay.as I  would w ish my w ife  

t o b e ; _  f o r  A llah  e n t i t l e d  _them t  o^s i p r i j y j r i g h t s  (v e rse  2:228 c i t e d ) ."  (1 )

(1) See Ib n -K a th ir , T a f s i r  a l-Q u r’an . B e iru t  1966, ITol.1 : 1*78,
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I t  seems th a t  t h i s  i s  th e  on ly  l e v e l  o f in te r p r e ta t io n  which has 
fo llow ed  th e  concept o f  s im i la r i ty  i n  m utual r ig h t s  o f th e  sp o u ses .

The s ig n if ic a n c e  o f  t h i s  in t e r p r e ta t io n  i s  however reduced  by th e  
t r i v i a l i t y  o f i t s  s u b je c t-m a tte r , i . e .  appearance and d r e s s .  A lo o k  

a t  th e  v a rio u s  in te r p r e ta t io n s  o f th e  QuHan (T a f s ir )  in d ic a te s  t h a t  

s im i la r  a ttem p ts  have been made by  many commentators t o  g ive  same 
substance  to  th e  p r in c ip le  o f e q u a l i ty  i n  th e  above verse#  But u n fo r­

tu n a te ly  alm ost a l l  have chosen as  t h e i r  f o c a l  theme f o r  th e  e q u a l i ty  
o f r i g h t s ,  such m a tte rs  as good com panionship, mannerism, p le a s a n t  d re ss  
e t c .  which a re  to o  t r i v i a l  and to o  vague t o  be co n sid e red  a  b a s is  on 
which to  e s ta b l i s h  l e g a l  eq u a lity #  Sheikh R ashid  Rada ( in  T a fs ir  

al-M unar) i s  a ty p ic a l  o f th e  e x is t e n t  commentators on t h i s  v e rs e ;  t h i s  
i s  indeed  th e  on ly  v e rs io n  which broach th e  id e a  o f e q u a l i ty  o f r ig h t s  

as fo llow s s

” . . .  t h i s  i s  t r u l y  a  s ig n i f ic a n t  v e rs e , a  f u l l  i n t e r p r e ta t io n  o f  which

re q u ire s  a  le n g th y  d iscu ss io n #  This v e rse  in c o rp o ra te s  a  maxim -  q a ’id a

k n lliy y a  -  to  th e  e f f e c t  t h a t  woman i s  e q u a l to  man i n  a l l  r ig h t s

excep t one m a tte r  which i s  s in g le d  o u t i n  th e  succeed ing  c lau se  t h a t

•men have a ran k  above th a t  o f women1 • This l a s t  c la u se  i s  a  re fe re n c e
(1to  a n o th e r v e rse  o f th e  Qur’an which ren d e rs  men as o v e rsee rs  o f women' 

f o r  men p rov ide  th e  m ain tenance. M utual r ig h t s  o f man and woman ( in  
tr a n s a c t io n s ,  m a rria g e , com panionship) a re  dependent, as im p lied  by  th e  

use o f word b il-m a ’r u f , on th e  c u r re n t  customs among people# This 

maxim p rov ides man w ith  a  s tan d a rd  on which to  e v a lu a te  h i s  tre a tm e n t 
o f h is  w ife  and to  r e c ip ro c a te  h e r  behav iour tow ards him . Customs a re  

a u th o r i t a t iv e  as long  as  th ey  do n o t con travene what i s  en jo in ed  in  th e  
t e x t  -  -  nag -  and th e y  v a ry  d u rin g  th e  course  o f t im e .# .” (2)

The above in te r p r e ta t io n  i s  a ls o  unpreceden ted  in  th e  sen se  t h a t  
i t  reg a rd s  th e  s a id  v e rse  as  a  Qur•aide maxim. Some r a th e r  cu rso ry  

commentaries th a t  ap p ear i n  th e  c l a s s i c a l  t e x ts  seem, on th e  w hole, t o  

evade, r a th e r  th an  develop  th e  c e n t r a l  theme o f e q u a l i ty  i n  th i s  v e rse*  
T x b ari’s in te r p r e ta t io n  seems ty p ic a l  o f th e  t r a d i t i o n a l  w orks. V erse 

( 2 :228) read s  i

(1) V erse ( 3 :35)
(2) Muhammad R ashid  Rada, T a f s ir  a l-Q u r’a n , Munar p r e s s .  Egypt 13U6 

A.H* Vol.1 : 377 (A ra b ic ^



* -find th e  d iv o rced  women s h a l l  aw a it th re e  courses (Clause 1 ) ;*  and 

i t  i s .  n o t la w fu l f o r  them t o  co n cea l w hat A llah  has c re a te d  i n  t h e i r  

wombs, i f  th e y  b e lie v e  i n  A llah  and th e  l o s t  day (c lau se  and t h e i r  
husbands have g re a te r  r i g h t  to  ta k e  them back  d u rin g  t h a t  p e r io d , p rov ided  
th ey  in te n d  r e c o n c i l i a t io n  (C lause 3) • And th e y  ( th e  women) have r ig h t s  

s im i la r  to  th o se  (o f men) over them i n  a  becoming manner -  o r  accord ing

to  approved custom (C lause h ) m, b u t  men have a  ran k  above them (C lause £)»  

And A llah  i s  m igh ty , w ise  (Clause 6 )11 T lb a r i  commented; 

n Tho w ife  i s  e n t i t l e d  to  good companionship o f h e r  husband ; s im i la r ly  

th e  husband i s  e n t i t l e d  to  th e  obedience o f  h i s  w ife  i n  th o se  m a tte rs  t h a t  

A llah  has o b lig a te d  h e r .  I t  i s  re p o r te d  from  Duhdk th a t  she i s  o b lig a te d  
to  be p le a s a n t  i n  manner and sp eech ; he i s  o b lig a te d  to  avo id  p re ju d ic e  

and to  p ro v id e  h e r  w ith  m aintenance* One r e p o r t  from  Abu-zeid in d ic a te s  

t h a t  b o th  spouses o re  en jo in ed  to  f e a r  A llah  i n  observ ing  each otherfe 

r ig h ts *  O thers have viewed t h a t  b o th  a re  e q u a lly  e n t i t l e d  to  p le a s a n t  
appearance and companionship o f each o th e r .  But acco rd ing  to  A bu-Jafor 
which i s  th e  p re fe r r e d  in t e r p r e ta t io n ,  th e  husband i s  en jo in ed  to  avoid  

p re ju d ic e  and n o t to  revoke th e  ta lh q  d u rin g  ddda u n le ss  he in te n d s  r e ­

c o n c i l i a t io n .  The husband has a  s im i la r  r i g h t  over h i s  w ife  i n  t h a t  she 

shou ld  avo id  p re ju d ic e s  when he in te n d s  r e c o n c i l i a t io n ,  she m ust n o t  con­
c e a l  h e r  pregnancy o r m e n stru a tio n  d u rin g  h e r  id d a .  Both a re  thus 
o b lig a te d , i n  a  s im i la r  m anner, to  avo id  p re ju d ic e  to  th e  o th e r  spouse*n ( l )

The above commentary i s  ob v io u sly  an a ttem p t to  co n fin e  th e  im p li­

c a t io n s  o f  C lause (It) to  th e  two p reced in g  c la u s e s .  This i s  th e  main, 

f e a tu r e  o f th e  •p re fe r re d 1 v e r s io n . O ther com m entators, on th e  w hole, 

have a ttem pted  to  ren d e r C lause (U) as a  mere re fe re n c e  to  th e  g e n e ra l 

r ig h t s  and o b lig a tio n s  o f th e  spouses i n  a  manner as to  confirm  i n ­

e q u a l i ty  o f th e  spouses i n  t h e i r  l e g a l  r i g h t s .  By doing s o , th e  c l a s s i c a l  

in te r p r e te r s  have t o t a l l y  ig n o red  th e  c e n t r a l  p o in t  o f  C lause (U ), i . e .  
s im i l a r i t y  i n  m utual r ig h t s  i n  g e n e ra l in c lu d in g  th e  s u b je c t  o f  d iv o rce  

w hich i s  th e  main c o n tex t o f  th e  v e rse  as a  w hole. I t  i s  on th e  con­
t r a r y  subm itted  t h a t  C laase (h)  i s  a  norm by i t s e l f  and m e rits  in d iv id u a l  

a t t e n t io n .  A c lo se  lo o k  a t  th e  gram m atical s t r u c tu r e  and lo g ic a l  im p li­

c a tio n s  o f th e  v e rs e  in d ic a te s  t h a t  s im i la r i ty / e q u a l i ty  i n  th e  r ig h t s  o f

*  C lauses su p p lie d  f o r  th e  sake  o f  convenience*
(1) See T a f i r  A l-T ib a r i . Vol.!*: £30*
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th e  spouses i n  g e n e ra l and i n  r e s p e c t  o f d iv o rce  i n  p a r t i c u la r  i s  th e  

main p o in t  o f t h i s  v e r s e :

F i r s t l y ,  C lause (h) i n  i t s  gram m atical s t r u c tu r e  i s  a  com plete and 

s e p a r a te . s ta te m en t«
Secondly , i n  i t s  sem antic  o rd e r , C lause (U) i s  n o t a  complementary 

p a r t  to  any o f  th e  p reced ing  o r  succeed ing  c lau ses*  C lause (U) in  

f a c t  in tro d u ces  a  d i f f e r e n t  theme o f i t s  own* Thw two p reced ing  
C lauses (i*e* 2 and 3) a re  complementary to  C lause (1) i n  th e  sense  
th a t  C lause (2 ) and (3) com plete th e  s u b je c t  (i*e*  o f id d a ) which i s  

in tro d u ced  i n  C lause (1 ) * C lause (h)  in tro d u ce s  a  new theme (i*e* o f 

e q u a l i ty ) ;  and C lause (5) i s  complementary to  C lause (I*) as th e  form er 

in c o rp o ra te s  an  e x cep tio n  to  th e  l a t t e r *

I t  i s  su b m itted  t h a t  u n lik e  £ L b a ri* s a s s e r t io n ,  th e  re fe re n c e  to  th e  

m utual r ig h t s  o f  th e  spouses i n  C lause (h)  cannot be co n fined  to  th e  

s u b je c ts  o f th e  two p reced in g  c lau se s  only* T ib a r i  tends t o  assume 
t h a t  th e  pronoun lahunna ( i .e *  r ig h t s  f o r  women) r e f e r s  to  C lause (3 ) ; 
and th a t  th e  pronoun fa le ih in n a  (i*e*  r ig h t s  o f men over women) r e f e r  

to  C lause (2) .  In  th i s  way th e  w ife*s r i g h t  over th e  husband, p e r  
T ib a r i  i s  t h a t  he must avo id  p re ju d ic e  to  h e r  and n o t revoke th e  tal& q 
u n le ss  he in te n d s  r e c o n c i l i a t io n ;  and th e  husband *s r i g h t  over th e  w ife  
i s  t h a t  she must r e v e a l  th e  t r u t h  to  him i n  r e s p e c t  o f h e r  pregnancy*

Ih e re  a re  c e r ta in  in a c c u ra c ie s  i n  th e  above a s s e r t io n :
F i r s t l y ,  T ib a r i  tends to  su g g es t t h a t  C lause (2 ) and (3) in c o rp o ra te  
m utual r ig h t s  o f th e  spouses over each o ther*  A f r e s h  lo o k  a t  th e  v e rse  

would in d ic a te  t h a t  b o th  o f  th e  • r i g h t s 1 t h a t  T ib a r i  r e f e r s  to  a re  n o t 

r i g h t s ,  th e y  a re  o b lig a tio n s*  The co n fu sio n  i s  ag g ravated  when T ib a ri 
assumes th e  e x is te n c e  o f  th e  o rd e r o f m u tu a lity  between th e  tw o1 r ig h t s  • • 
For he tends t o  assume th a t  th e  •r ig h t*  o f th e  one spouse i n  t h i s  r e s p e c t ,  

a t  th e  some tim e , re p re se n ts  th e  o b lig a t io n  o f th e  o th e r  spouse* I t  i s  
f u r th e r  contended th a t  th e  two o b lig a tio n s  i n  C lause (2) and (3) a re  n o t 

m u tu a lly  r e l a t e d  as su ch . The b a s ic  co n fu sio n  in  T ib arib  approach thus 
seems to  l i e  i n  th e  a tte m p t to  e x c lu s iv e ly  r e l a t e  th e  two pronouns i n  
c lau se_ (W _ to  th e  two p reced in g  c lau se s*

*  C lause ( 2) and (3) e x p la in  th e  purpose o f  ClausC (1)* C lause (1) o b l i ­
g a ted  th e  w ife  to  observe i d d a ; th e  purpose o f  t h i s  i s  to  f a c i l i t a t e  th e  
knowledge o f  any p o s s ib le  pregnancy (C lause 2 ) ;  and to  f a c i l t a t e  th e  
e x is te n c e  o r  r e a l i z a t i o n  o f th e  in te n t io n  f o r  r e c o n c i l i a t io n  (C lause  3 )* 
The fo llo w in g  C lause ( i .e .U )  in tro d u ces  a  theme w hich i s  b a s ic a l ly  a l i e n  
to  th e  s u b je c t  o f idda*
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Clause (2 ) which p ro h ib i ts  th e  w ife  from co n cea lin g  th e  t r u t h  re g a rd ­
in g  h e r  pregnancy d u rin g  h e r fid d a  i s  an o b je c t iv e  o b lig a t io n  f o r  th e

w ife  to  t e l l  th e  t r u t h .  That t h i s  i s  so  i s  c le a r  from  th e  second p a r t  
o f th e  same c la u s e , i . e .  " i f  th e y  b e lie v e  i n  God and th e  l a s t  day11.
I t  i s  th e re fo re  h e r  r e s p o n s ib i l i ty  to  God which does n o t re p re s e n t  any 
p a r t i c u la r  r i g h t  o f th e  husband. Her r e s p o n s ib i l i ty  i n  t h i s  re s p e c t  i s  
u n a ffe c te d  w hether th e  husband in te n d s  r e c o n c i l i a t io n  ( a t  th e  in s ta n c e  
of h is  revoking  th e  ^ a laq ) o r  n o t .  T e llin g  th e  t r u t h  i s  c e r ta in ly  n o t 
a  m utual 1 r i g h t 1 o f th e  husband over h e r  i n  r e l a t i o n  to  h is  in te n t io n  f o r  

r e c o n c i l i a t io n .  There i s  n o th in g  i n  th e  whole v e rse  to  r e l a t e  th e  o b l i ­

g a tio n s  in c o rp o ra te d  i n  C lauses (2) and (3) to  each o th e r .  Both a re  in  

f a c t  o b lig a tio n s  w hich a re  independent of each o th e r .  (1) Supposing 
t h a t  th e  w ife  does ab ide  by  h e r  d u ty  and re v e a ls  th e  t r u t h ,  t h i s  would 

n o t n e c e s s a r i ly  c r e a te  an o b l ig a t io n  on th e  husband*s p a r t  to  resume 
m a r i ta l  l i f e .  Should he resume m a r i ta l  l i f e ,  i t  can  be m o tiva ted  by 
good in te n t io n s  o r i l l .  C onversely  even i f  she conceals th e  t r u t h ,  
i t  w i l l  i n  no way a f f e c t  th e  husband*s r i g h t  to  revoke th e  t a l a q , o r  
h is  o b lig a tio n  to  a ttem p t on ly  a genuine re c o n c il ia t io n *  The pronouns in  
C lause (U), o f c o u rse , r e f e r  to  th e  s im i la r  r ig h t s  o f th e  spouses over 

each o th e r .  Now i f  T ib a ri* s  assum ption i s  ad m itted  to  th e  e f f e c t  t h a t  

lahunna r e f e r s  to  th e  s u b je c t-m a tte r  of C lause (2 ) and ’a le ih in n a  r e f e r s  

to  t h a t  o f Clause (3 ) ,  the  v e r s e ,  as a  w hole, does n o t make any s e n se .
F or i n  th i s  c a se , i t  would fo llo w  th a t  th e  wives* *right*  i s  th a t  " i t  
i s  n o t p e rm iss ib le  f o r  them to  co n cea l what A llah  has c re a te d  i n  t h e i r  
wombs. 11 N eedless to  say  th a t  th e  wives* r e s p o n s ib i l i ty  i n  t h i s  r e s p e c t  
cannot be a " r ig h t  o f th e  w ives’* and a f o r t i o r i  cannot be th e  c o r re c t  
im p lic a tio n  o f  lah u n n a . Nor cou ld  *a le ih in n a  be accep ted  as r e f e r r in g  

to  th e  good in te n t  o f th e  husbands f o r  r e c o n c i l i a t io n ,  f o r  th i s  to o  i s  

a  r e s p o n s ib i l i ty  o f  th e  husbands and n o t t h e i r  r i g h t  over th e  w ives.

The on ly  a l t e r n a t iv e  approach in  o rd e r to  d isco v e r th e  im p lic a tio n s  

o f th e  two pronouns i n  th e  v e rse  would be to  say  th a t  lahunna 
r e f e r s  to  th e  second p a r t  o f C lause (3 ) , and th a t  ’a le ih in n a  r e f e r s  

to  C lause (2 ) .  This would mean th a t  th e  wives* r i g h t  over th e

(1) C lause (3 ) ,  o f  c o u rse , e s ta b l is h e s  one r i g h t  o f th e  husband, namely 
h is  r i g h t  i n  re s p e c t  o f revoking  th e  t a l a q . This r i g h t  i s  however n o t 
T ib ari* s  immediate concern . Even th i s  r i g h t  has no m utual r e la t io n s h ip  
w ith  th e  w if e ’s d u ty  i n  re s p e c t  o f re v e a lin g  th e  t r u t h :  th e  use o f t h i s
r i g h t  by th e  husband does n o t n e c e s s a r i ly  c r e a te  th e  w if e ’s d u ty  in  
re g a rd  to  re v e a lin g  th e  t r u t h .
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husbands i s  t h a t  th e  l a t t e r  should  revoke th e  t a la q  on ly  when th ey  
in te n d  r e c o n c i l i a t io n ,  and th e  husbands1 r i g h t  over th e  w ives i s  th a t  
th e  l a t t e r  sh o u ld  re v e a l  th e  tru th #  A lo o k  a t  th e  wording o f  th e  v e rse  
would in d ic a te  a  f u r th e r  d i f f i c u l t y  i n  adop ting  t h i s  approach# F or

lahunna canno t be s a id  to  b e . r e f e r r in g  to  wi n  a rad u  is la h a ” -  i f

th e y  in te n d  r e c o n c i l i a t io n  - ,  f o r  th e  l a t t e r  i s  a  c o n d itio n  to  th e  
s ta tem en t im m ediately  p reced in g  i t  -  i« e#  th e  f i r s t  p a r t  o f C lause (3)

- ;  th e  c o n d itio n  does n o t make any sense  i f  s e p a ra te d  from  th e  p re d i­
c a t e ,  and a f o r t i o r i  i t  canno t in d ic a te  th e  e x is te n c e  o f any r i g h t .  This 

i s  i n  a d d it io n  to  th e  f a c t  t h a t  in t e n t  i s  on a b s t r a c t ;  th e  in te n t io n  
o f one p erso n  canno t c o n s t i tu te  th e  s u b je c t  f o r  th e  r i g h t  o f another*
Nor indeed  can  i t  be s a id  t h a t  lahunna r e f e r s  to  th e  whole o f C lause (3) •

F or th e  l a t t e r  s p e l l s  o u t th e  e x c lu s iv e  r i g h t  o f th e  husband i n  r e s p e c t

o f re v o c a tio n  r a th e r  th an  any r i g h t  f o r  th e  w ife .  C onsequently  th e  
pronoun lahunna does n o t r e f e r  to  any r i g h t  o f th e  wives w ith in  th e  
v e rs e  as a  whole# In  th e  absence o f any r i g h t  f o r  th e  w iv es, i n  th e  
whole o f t h i s  v e rs e , no s im i la r i ty  o r  e q u a l i ty  o f r ig h t s  can be 
e s ta b l is h e d .  Indeed  n e i th e r  th e  concep t o f s im i la r i ty ,  n o r o f m u tu a lity  

c£ r ig h t s  can f in d  any p la ce  i n  th e  v e rse  (2 :2 2 8 ) . And t h i s  cannot be 
s a id  to  re p re s e n t  th e  c o r r e c t  meaning o f C lause (U) which c le a r ly  r e f e r s  
to  s im i la r  r ig h t s  o f th e  spouses i n  a m utual m anner. F or th e  word m lth l 

i n  C lause (1|) in d ic a te s  th e  e x is te n c e  o f c lo se  s im i l a r i t y ,  whereas th e  
Clause as a  whole !tand th e y  have r ig h t s  s im i la r  to  th o se  o f men over 

them11 d i s t i n c t l y  means t h a t  th e se  r ig h t s  a re  m u tu a l.

Die use o f  th e  t e r n  b i l r m a tr u f  ( in  becoming manner, o r  accord ing  

to  approved custom) confirm s th e  above a n a ly s is ,  i . e .  C lause (U) i s  a 
g e n e ra l p r in c ip le  and n o t a  mere re fe re n c e  to  th e  p reced in g  c la u s e s .

C lause (2 ) and (3 ) in  f a c t  in c o rp o ra te  s u b je c ts  o f  s p e c i f ic  na tu re-w hich  

a re  n o t amenable to  th e  im p lic a tio n s  o f custom  o r  p ro p e r b eh av io u r . I f  

C lause (2 ) and (3) were to  in c o rp o ra te  th e  im p lic a tio n s  o f  th e  two p ro ­
nouns i n  C lause (U ), th e n  th e re  would be no need f o r  th e  p h rase  b i l-m a fr u f . 

F o r i f  T ib a r i  Ts assum ption i s  ad m itted  th en  th e  p h rase  b H ^ n a tr u f  would 

have to  be a t t r ib u te d  to  th e  two p reced in g  c lau se s  which would mean th a t  
th e  o b lig a tio n s  o f th e  spouses would be s u b je c t  to  e i th e r  good manner, 

o r  custom ; b o th  would seem i r r e le v a n t*  ( 1 ) .  I f  on th e  o th e r  hand

(1) R evealing  th e  t r u t h  f o r  example cannot be  made s u b je c t  to  custom , o r
good m anner. Nor can  th e  husband fs r e s p o n s ib i l i ty  i n  r e s p e c t  o f  genuine 
r e c o n c i l i a t io n  o r h is  r i g h t  o f re v o c a tio n  can  be s a id  to  be  p a r t i c u la r ly  
amenable to  custom  and good m anner.
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C lause (U) i s  adm itted  to  in c o rp o ra te  a  g e n e ra l p r in c ip le ,  th e  ph rase  
b il*m afr u f  would have a p o s i t iv e  meaning* E ith e r  o f th e  two meanings - 

o f th e  term  g ives C lause (U) th e  c h a r a c te r i s t i c s  o f a  g e n e ra l fo rm u la .
That i s  t o  say  th a t  t h i s  C lause la y s  down a norm ., d e ta i l s  o f which 
can  be e la b o ra te d  in  th e  l i g h t  o f e i t h e r  becoming manner o r  approved 

custom o r b o th .

The norm ative n a tu re  o f  C lause (U) i s  f u r th e r  confirm ed by C lause (5>) 

i n  th e  sen se  t h a t  the  l a t t e r  makes an  ex cep tio n  to  th e  norms men have 

been  g iven  a ran k  above th a t  o f women as o v e rsee rs  i n  r e s p e c t  o f main­

ten an ce .

As a lre a d y  p o in ted  o u t a  most im p o rtan t a re a  where obvious i n ­

e q u a l i ty  e x i s t s  between th e  spouses i s  d iv o rc e . An o rd e r o f  n e a r -e q u a l i ty  

i n  th i s  r e s p e c t  can be ach ieved  by means o f  r e - in te r p r e t in g  th e  ’v e rse  
o f kM L la to  th e  e f f e c t  o f e s ta b l is h in g  a  s im ila r  r i g h t  o f d iv o rce  f o r  
th e  w ife .  Indeed  th e  Q ur’a n ic  1 v e rse  o f k h u l ’a  i s  capable  o f re c e iv in g  

t h i s  l i n e  o f c o n s tru c tio n . As d isc u sse d  below, co n s id e ra b le  p ro g ress  in  
th i s  d i r e c t io n  has a lre a d y  been made by  th e  Supreme C ourt o f P a k is ta n  
which by r e - in te r p r e t in g  th e  Q ur’a n , con sid ered  K hul’a  a  r i g h t  o f th e  
w ife  even w ith o u t th e  co n sen t of th e  husband p ro v id ed  th a t  she g ives 
c o n s id e ra tio n  to  th e  husband f o r  h e r  r e le a s e  (u s u a lly  to  r e tu r n  th e  

dower to  him) .  (1) • T u n is ia  has a lre a d y  e f fe c te d  l e g i s l a t i o n  which 
g ra n ts  th e  spouses a  com plete e q u a l i ty  in  th e  m a tte r  o f d iv o rc e . These 

reform s have found t h e i r  j u r i s t i c  j u s t i f i c a t i o n s  i n  v a rio u s  v e rse s  o f 
th e  Qur’a n . Indeed th e re  i s  no Qur’a n ic  in ju n c t io n  to  re n d e r  ta la q  an 
ex c lu s iv e  r i g h t  o f th e  husband* S im ila r ly  th e re  i s  no p o s i t iv e  su p p o rt 

f o r  th e  e x t r a - j u d i c i a l i t y  o f ta la q  i n  th e  Q ur’an as m ain ta ined  i n  th e  

t r a d i t i o n a l  law  e s p e c ia l ly  o f th e  H anafi s c h o o l.

Tho s ig n if ic a n c e  csf the- reform  in tro d u ce d  by  th e  T u n isian  Law o f 
P e rso n a l S ta tu s  19£6 l i e s  i n  th e  com plete a b o l i t io n  o f e x t r a - ju d i c i a l  

d iv o rce  w hether by -fealaq c r  by m utual co n se n t. - This law  b r i e f l y  p ro ­

v id es  t h a t  : 11 Any d iv o rce  o u ts id e  a  c o u r t  o f law  i s  devoid  o f  l e g a l  
e f f e c t ” .  S e c tio n  (31) o f  th e  T u n isian  low en ac ts  th a t  a  d ecree  o f 

d iv o rce  w i l l  be g ra n te d : f i r s t ,  on a  p e t i t i o n  by  th e  husband o r  w ife  
based  on any o f  th e  grounds s p e c if ie d  i n  th e  law  (b ro ad ly  th e  grounds 
known in  th e  t r a d i t i o n a l  M alik i law ) ; second , i n  cases o f m utual co nsen t $

(1 ) See more below .
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and t h i r d ,  when e i t h e r  husband o r w ife  i n s i s t s  on ending th e  m arriag e , 
i n  which case  th e  c o u r t  w i l l  determ ine "what f in a n c ia l  idem nity  th e  

w ife  s h a l l  be g ra n te d , o r  w hat com pensation she s h a l l  pay to  h e r  
husband" . The T un isian  Low empowers th e  c o u r t  to  d e c id e , ta k in g  a l l  
th e  c ircum stances in to  acco u n t, th e  amount o f such com pensation, w ith o u t 
any l i m i t  b e in g  f ix e d  by th e  low*

S e c tio n  32 o f th e  T u n isian  law th e n  p ro v ides t h a t  "A decree  o f 

d iv o rce  s h a l l  n o t be g iv en  u n t i l  th e  c o u r t  has f i r s t  e x e r te d  i t s e l f  
to  th e  utm ost i n  in v e s t ig a t in g  th e  causes o f  d is c o rd  betw een th e  

spouses and has f a i l e d  to  re c o n c ile  them ."

o The T un isian  Law, thus e n t i r e l y  sweeps away th e  t r a d i t i o n a l  

d i s t i n c t io n  betw een a  rev o cab le  and ir r e v o c a b le  form  o f  d iv o rc e ;
In  a l l  cases th e  m arriage  con tin u es  to  e x i s t  u n t i l  th e  c o u r t is su e s  

a  decree  o f  d iv o rc e , which i s  f i n a l  i n  a l l  cases*

In  su p p o rt o f t h i s  m ajor in n o v a tio n , th e  req u irem en t t h a t  ta lS q  
sh o u ld  now be e f f e c t iv e  on ly  by  ju d i c i a l  p ro c e s s , th e  T u n isian  j u r i s t s  

claim ed th e  a u th o r i ty  o f th e  v e rse  o f  th e  Q u ito  which s t a t e s  "where 

d is c o rd  a r i s e s  betw een spouses th en  ap p o in t a r b i t r a t o r s 11* S ince th e re  
cou ld  be  no c le a r e r  in d ic a t io n  o f  th e  s t a t e  o f  d is c o rd  th a n  th e  d e s ir e  

o f a  husband to  re p u d ia te  h is  w ife , and s in c e  th e  c o u rts  w ere th e  most 
a p p ro p r ia te  organ to  f u l f i l  th e  d u ty  o f  a r b i t r a t i o n  en jo in ed  i n  th e se  
c ircum stances by th e  Q u ito , what more p o s i t iv e  a u th o r i ty  co u ld  th e re  be 
f o r  j u d i c i a l  in te rv e n t io n  i n  a l l  cases  o f  t a l a q ? Concerning th e  
e q u a l i ty  e f f e c te d  betw een th e  spouses, Coulson a p t ly  commented : 

w *•• i t  cou ld  be claim ed t h a t  th e  Quran i t s e l f  p rov ided  th e  n ecessa ry  

a u th o r i ty ,  p a r t i c u l a r ly  i n  th e  v e rse  ( 2 :2 2 8 ); (And women have r ig h t s  
s im i la r  to  th o se  t h a t  th e  men have over them *"(l)

The Moroccan Code o f  1958, on th e  s u b je c t  o f d iv o rc e , h a rd ly  goes 

beyond orthodox Mali Id. p ra c tic e *  Main p o in ts  o f re fo rm  o f  th e  d iv o rce  

law  i n  th i s  Code a re  th e  a b o l i t io n  o f th e  t r a d i t i o n a l  i n s t i t u t i o n  o f 

t r i p l e  r e p u d ia t io n  as w e ll  as th e  s in g le  b u t f i n a l  rep u d ia tio n *  The 
form ula adopted  by  th i s  Code i s  t h a t  ev ery  pronouncement o f t a l a q  which 

i s  n o t th e  t h i r d  i n  a  s e r ie s  o f s e p a ra te  pronouncements s h a l l  ta k e  e f f e c t  

o n ly  as a  rev o cab le  d ivorce*  This m easure i s ,  o f  c o u rse , p r im a r i ly  
designed  to  a f fo rd  g r e a te r  o p p o rtu n ity  f o r  r e c o n c i l i a t io n  betw een an

(1) N .J.C oulson  -  Is la m ic  Surveys  -  o p .c i t  % 2*9*
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e s tran g e d  co u p le . "Compensation f o r  th e  w ife  i n  c ase s  o f in ju r io u s

re p u d ia tio n  i s  a n o th e r p o in t  o f reform  in tro d u ce d  by  th i s  Code. -But 

e x t r a - ju d ic ia l  re p u d ia tio n  rem ains p e r f e c t ly  v a l id  and e f f e c t iv e .

Die I r a q i  Law o f P e rso n a l S ta tu s  o f 1 95>9 a ls o  g ra n ts  j u d i c i a l  

r e l i e f  f o r  th e  w ife  on th e  grounds a s  known i n  th e  t r a d i t i o n a l  MnliTrt 
law . Die p o s i t io n  adopted i n  th i s  Law concern ing  th e  a b o l i t io n  o f  a  

f i n a l  and im m ediate r e p u d ia t io n  i s  s im i la r  to  t h a t  i n  th e  Morrocan 
Code, iln im p o rtan t p o in t  o f refo rm  i n  th e  I r a q i  Law i s  in c o rp o ra te d  

i n  i t s  a r t i c l e  36 acco rd ing  to  which a  husband, seek in g  to  re p u d ia te  

h is  w ife , i s  re q u ire d , i n  norm al c ircum stances to  o b ta in  a  d ec ree  o f  

th e  c o u r t  to  t h i s  e f fe c t#  Die I r a q i  Code, however, g ives no powers t o  

th e  c o u r t  to  o rd e r  com pensation i n  th e  case  o f in ju r io u s  rep u d ia tio n *

Die In d ia n  D is so lu tio n  o f Muslim M arriages A ct o f  1939 which 

now a p p lie s  i n  In d ia  and P a k is ta n  g ra n te d  th e  w ife  th e  r i g h t  to  seek  
f o r  a  ju d i c i a l  d iv o rce  on s u b s ta n t i a l ly  s im i la r  grounds to  th o se  
reco g n ised  i n  t r a d i t i o n a l  Mali Id. law . But s in c e  t h i s  A ct was n o t a  
conscious o r  d i r e c t  a p p l ic a t io n  o f M alik i p r in c ip le s  as was th e  l e g i s ­
l a t i o n  i n  th e  Middle E a s t, th e re  a re  s ig n i f ic a n t  v a r i a t io n s . i n  b o th  th e  
s u b s ta n tiv e  and p ro c e d u ra l a sp e c ts  o f  th e  law . For exam ple, a  j u d i c i a l  
d ecree  g ran ted  under th e  In d ia n  A ct i s  always f i n a l  and a b so lu te  in c lu ­
d in g  a  j u d i c i a l  d iv o rce  f o r  f a i l u r e  to  m a in ta in . F u r th e r  re fo rm  o f th e  

d iv o rce  law  i n  P a k is ta n  has been  in tro d u ced  under th e  Muslim Fam ily law  
Ordinance 1961 • Under t h i s  Ordnance a  husband i s  re q u ire d  to  g ive  
w r i t t e n  n o tic e  o f h is  hav ing  pronounced a  ta la q  b o th  to  h is  w ife  and to  

Chairman o f th e  A r b i t r a t io n  C ouncil s e t  up under th e  O rdinance. A ta la q  
pronounced11 i n  any form w hatsoever” w i l l  n o t be  a b so lu te  u n t i l  “n in e ty  

days a f t e r  th e  dSLivery o f t h i s  w r i t t e n  n o tic e  to  th e  Chairman, o r  where 

th e  re p u d ia te d  w ife  i s  p re g n a n t, u n t i l  d e l iv e ry  o f  th e  c h i ld ,  w hichever 

p e r io d  be lo n g e r .” I t  appears th e re fo re  t h a t  even i f  a  husband g ives

n o t ic e  o f a  t h i r d  .re p u d ia tio n , th i s  w i l l  no lo n g e r c o n s t i tu te  an immediate

and f i n a l  d iv o rc e . Furtherm ore th e  same procedure i s  to  ap p ly  “where
e i t h e r  o f th e  p a r t i e s  to  a  m arriage  w ishes to  d is s o lv e  th e  m arriage

o therw ise  th a n  by  t a l a q . ” This c l e a r ly  covers th e  case  o f  e x t r a ­
j u d i c i a l  d iv o rce  by  m utual agreem ent, w hich w i l l  a cco rd in g ly  no lo n g e r 

c o n s t i tu te  a  f i n a l  and ir r e v o c a b le  d iv o rce  as i t  does under t r a d i t i o n a l

*  This A ct i s  based  on E n g lish  Low.
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S h a r i 'a  law. On the o th e r  hand, when th e  husband does n o t g iv e  th e  
r e q u is i te  n o t ic e  o f  h is  ta lS q , o r th e  spouses do n o t g iv e  n o tic e  o f 

d iv o rce  by agreem ent, th e  d iv o rce  w i l l  a p p a re n tly  be v a l id  and 

e f f e c t iv e  under th e  term s o f  th e  t r a d i t io n a l  H anafi law . The 

san c tio n  f o r  f a i l u r e  to  comply w ith th e  p ro v is io n s  o f th e  Ordinance 
i s  p u re ly  p u n itiv e  -  th e  o ffen d e r be ing  l i a b l e  to  im prisonm ent f o r  a  

term o f up to  one y ea r, o r a f in e  o f up to  5 ,000  rupees o r b o th .

The Ordinance has th u s  ab o lish ed  those  forms o f re p u d ia tio n  which 

were f i n a l  and i r r e v o c a b le , such as th e  t r i p l e  t a l a q ; i t  has a lso  
a ttem p ted  to  ensure th e  e x is ten c e  o f  a  c o o lin g -o ff  p e r io d  f o r  

a r b i t r a t i o n .  But th e  husband 's  r i g h t  to  e f f e c t  a  u n i l a t e r a l  ta lS q  
s t i l l  remains b a s ic a l ly  u n a ffe c ted ; and th e re  i s  no p ro v is io n  f o r  

any com pensation be in g  payable by th e  husband in  th e  case  o f in ju r io u s  

re p u d ia tio n . An im p o rtan t developm ent of the  law o f d ivo rce  has 
n e v e r th e le s s  been e f fe c te d  by th e  Supreme Court o f P a k is ta n . The 

d o c tr in e  of s ta r e  d e c is i s  being  a p p lic a b le  in  P a k is ta n , the  c o u rts  
have acco rd in g ly  a ttem pted  to  even the balance between th e  spouses 

by g iv in g  the  w ife an alm ost p a r a l l e l  r ig h t  to  end th e  m arriage 
u n i l a t e r a l l y .  T h is , th ey  d id  by g iv in g  an independent in te r p r e ta t io n  
to  th e  law concern ing  th e  t r a d i t io n a l  i n s t i t u t i o n  o f k h u l 'a . In  
Bale i s  ]fatim a.v.N a.im -ul-ikram  Q ureshi decided by th e  H. Court o f Lahore 

1959* i t  was argued th a t  th e  v e rse  o f  th e  Qufan upon which the  
i n s t i t u t i o n  o f k h u l 'a  d ivorce  i s  grounded allow s th e  c o u r t , in  c e r ta in  

c ircu m stan ces , to  en fo rce  k h u l 'a  d iv o rce  upon the p a r t i e s  even w ithou t 
th e  husband 's  agreem ent th e re to .  The re le v a n t t e x t  o f  the Qui*an 

r e a d s : " I f  you f e a r  th a t  th e  spouses can n o t keep w ith in  the  bounds

s e t  by A llah , then  th e re  i s  no blame on them i f  th e  w ife  p rov ides 
some c o n s id e ra tio n  f o r  h e r  r e le a s e ."  This v e rs e , i t  was argued, must 

be add ressed  to  th e  judge who i s  asked to  determ ine w hether th e  spouse 

can keep  w ith in  th e  bounds s e t  by A llah  -  o r , in  o th e r  words w hether 

th e  r i f t  between th e  p a r t ie s  i s  so s e r io u s  as to  make m arried  l i f e  

in to le r a b le .  Now s in c e  a  k h u l 'a  d iv o rce  by agreem ent between the  
p a r t i e s  i s  e f f e c t iv e  w hether th e  m arried  l i f e  i s  to le r a b le  o r  n o t ,  

th e  o n ly  ex p lan a tio n  o f th i s  re fe re n c e  to  the judge must be th a t  he 

has th e  power to  end th e  m arriage i f  i n  f a c t  i t  has become in to le r a b le  

to  th e  w ife . I f  th e  judge could n o t do so , i f  k h u l 'a  could take 

p la c e  on ly  w ith  the  agreem ent o f the  husband, any d e c is io n  o f  the
c o u r t  th a t  th e  p a r t i e s  could n o t keep  w ith in  th e  bounds s e t  by A llah
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because t h e i r  m arriage had in  f a c t  b roken  down, would be w holly  
p o in t l e s s .  On th e  b a s is  o f th i s  argum ent th e  H .Court ru le d  t h a t  a  
Muslim w ife  may demand a  k h u lfa  d iv o rce  as a  r i g h t ,  though n o t ,  th e  

c o u r t  was c a r e f u l  to  add , " fo r  ev ery  p a ss in g  im p u lse ,"  b u t qp%y "where

th e  judge apprehends t h a t  th e  l im i t s  o f God w i l l  n o t be observed , 

t h a t  i s  t h a t  a  harmonious m arried  s t a t e ,  a s  envisaged  by Is lam , w i l l  n o t 

be p o s s ib le ."  The w ife  i s  o b lig ed  to  r e s to r e  to  th e  husband w hat she 
re c e iv e d  from  him in  c o n s id e ra tio n  o f m arriage#  Fatim a had in  f a c t  

re c e iv e d  2,f>00 rupees and th i s  sum she p a id  to  h e r  husband. The r a t i o  

d ec id en d i o f t h i s  d e c is io n  was l a t e r  confirm ed by th e  Supreme C ourt o f 
P a k is ta n  i n  Khurshid B ib i .V .Mohammad Amin (1967), and i t  now re p re se n ts  

th e  a p p lic a b le  law  i n  P a k is ta n . I n  t h i s  case  th e  com plaining w ife , 
K .B ib i, a l le g e d  i l l - t r e a tm e n t  by  h e r  husband. But h e r  p e t i t i o n  f o r  

d iv o rce  on th e  ground o f c r u e l ty  f a i l e d ,  because th e  a c ts  com plained 
o f ,  o r  a t  l e a s t  th o se  which were h e ld  proved by th e  c o u r t ,  d id  n o t 
amount to  th e  n e ce ssa ry  degree o f l e g a l  c r u e l ty .  N ev erth e less  th e  

Supreme C ourt gave i t s  b le s s in g  t o  th e  p rev ious d e c is io n  o f  th e  H .C ourt 
In  F a tim afs c a s e . I t  was consequen tly  h e ld  th a t  K .B ibi cou ld  demand 
a  d iv o rc e , as o f  r i g h t ,  p rov ided  she was p rep a red , as indeed  she w as, 

t o  r e tu r n  to  th e  husband th e  dower she had re c e iv e d  from  him .

In  I r a n ,  under th e  Fam ily P ro te c tio n  Act prom ulgated in  1967, 
e x t r a - ju d ic ia l  d iv o rce  has been a b o lish e d  a l to g e th e r .  According to  

th e  procedure l a i d  down by  t h i s  A ct, th e  p a r ty /p a r t ie s  in te n d in g  

d iv o rce  a re  i n i t i a l l y  re q u ire d  to  ap p ly  to  th e  c o u r t  f o r  a  c e r t i f i c a t e  
confirm ing th e  in p o s s ib i l i t y  o f r e c o n c i l i a t io n .  A f te r  a ttem p ts  f o r  

r e c o n c i l i a t io n  as em phasised in  th e  Act a re  made th e  c o u r t  is su e s  th i s  

c e r t i f i c a t e  on ly  when i t  i s  s a t i s f i e d  t h a t  r e c o n c i l i a t io n  betw een th e  

spouses i s  im p o ss ib le . The c o u r t i s  empowered to  re fu s e  th e  a p p lic a ­

t io n  and th e  c e r t i f i c a t e  a p p lie d  f o r .  Once th e  c e r t i f i c a t e  i s  is s u e d , 

th e  d ivo rce  n o ta ry  th e n  r e g i s t e r s  th e  d iv o rc e . In  cases  o f m utual 
agreem ent o f th e  spouses to  d iv o rc e , th e  s a id  c e r t i f i c a t e  i s  is su e d  

o n ly  on th e  c o n d itio n  t h a t  s u i ta b le  arrangem ents have been  made f o r  

th e  c a re  o f th e  c h ild re n  o f th e  m arriage#  O ther m a tte rs  to  be s e t t l e d  
by th e  c o u r t  when g ra n tin g  a  c e r t i f i c a t e  in c lu d es  th e  cu sto d y  of 

c h ild re n , th e  r i g h t  o f access  to  c h i ld re n ,  and th e  amount o f  th e  
m aintenance to  be p a id  to  th e  w ife  f o r  h e r  p e rio d  o f i d d a . The Act 
a u th o rise d  e i t h e r  o f th e  spouses to  ap p ly  to  th e  c o u r t  f o r  a  c e r t i f i c a t e
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o f Im p o s s ib i l i ty  o f r e c o n c i l i a t io n  i n  any o f th e  fo llo w in g  circum ­
s tan ces  :

a* “Where one spouse i s  sen tenced  to  f iv e  y e a rs  im prisonm ent o r more;

b .  Where one spouse s u f f e r s  from  an a d d ic t io n  w hich i s  " in ju r io u s

to  m a r i ta l  l i f e ” ;

c .  When one o f th e  spouses d e s e r ts  th e  fa m ily ;
d .  When one spouse commits an  o ffen ce  which i s  "repugnant to  th e

fa m ily  honour and p re s t ig e  o f th e  o th e r" .
The c o u r t has th e  f i n a l  d e c is io n  as to  what c o n s t i tu te s  a  d e s e r t io n ,  

o r  on o ffen ce  s u f f i c i e n t l y  "repugnan t to  th e  f a m i ly . . . "  In  a d d it io n  

to  above, th e  e x is t in g  w ife  has been g ran ted  th e  r i g h t  to  ap p ly  f o r

a  c e r t i f i c a t e  o f in p o s s ib i l i t y  o f r e c o n c i l i a t io n  when th e  husband

m arries  polygam ously w ith o u t sec u rin g  h e r  c o n se n t. (1)

Under th e  t r a d i t i o n a l  S h a r i1 a  law  as a p p lie d  i n  I r a n ,  ta la q  was
th e  p re ro g a tiv e  o f th e  husband and th e  spouses cou ld  o n ly  be p u t  on
a fo o tin g  o f e q u a l i ty  i f  th e  husband d e s ir e d  th i s  and was p rep ared  to  
d e le g a te  h is  power o f t a la q  to  th e  w if e .  I t  was t h i s  t r a d i t i o n a l  
i n s t i t u t i o n  o f a  d e leg a te d  power o f d iv o rce  which was o s te n s ib ly  i n ­
voked by  th e  fram ers o f  th e  Fam ily„ P ro te c tio n  Act as th e  b a s is  o f 
t h e i r  re fo rm . For th e  Act s t a t e s ,  i n  sum, t h a t  th e  m arriage  c o n tra c t  

h e n ce fo rth  must c o n ta in  a  compulsory agreem ent under which th e  husband 

a u th o riz e s  th e  w ife  to  ap p ly  to  th e  c o u r t  f o r  a  d iv o rce  i n  s p e c if ie d  
c ircu m stan ces ; and th e se  c ircum stances a re  p r e c is e ly  th e  grounds o f  
d iv o rce  l a i d  down by th e  A c t.(2)

Conclusion

Modern reform s in  th e  d iv o rce  laws o f o th e r  c o u n tr ie s  su g g es t 

th e  p o s s i b i l i t y  o f changes which cou ld  be  in tro d u ced  i n  A fg h an is tan . 

The r e c e n t ly  com piled R eport on d iv o rc e  was undoubtedly  an  a ttem p t 

i n  th e  r i g h t  d i r e c t io n .  I t  shou ld  however be n o ted  th a t  d iv o rce  

o u ts id e  th e  co n fines o f  th i s  R eport would rem ain  b a s ic a l ly  an  e x t r a ­

ju d i c i a l  p rocedure whereby th e  husband*s r ig h t s  a re  predom inant* Hie 
R eport moreover co n ta in ed  no p ro v is io n  to  g ra n t  com pensation to  th e

(1 ) A rt 11 , Fam ily P ro te c tio n  A ct o f Iran *
(2) F or Modem refo im s see  N*J .C oulson , Is lam ic  Surveys,  O p .c i t ;
and C o n flic ts  and T ension in  Is la m ic  Ju r isp ru d e n c e , U n iv e rs ity  of 
Chicago P ress  1969; and S u ccessio n  i n  th e  Muslim Fam ily,  o p .c i t .
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w ife  in  cases  o f th e  husband* s abuse o f h is  power o f t a l a q .  The Rep­

o r t  th u s  aimed a t  spending on ly  one o f th e  two a re a s  i n  need o f re fo rm : 
W hile . i t  proposed to  improve th e  p o s i t io n  o f th e  w ife  by  g ra n tin g  
h e r  th e  r i g h t  f o r  j u d i c i a l  d iv o rc e , i t  made no a ttem p t to  p r o te c t  h e r  
o r  compensate h e r  from  th e  abuse in c u rre d  by th e  husband i n  e x e rc is in g  

h is  power o f ta l& q . In  a d d it io n  to  t h i s ,  th e  R eport t o t a l l y  ig no red  

th e  problem  o f p roo f and r e g i s t r a t i o n .  The w ife  *s p o s i t io n  o f suspense 

d u rin g  p ro tr a c te d  and o f te n  f u t i l e  l i t i g a t i o n  has a ls o  been t o t a l l y  

overlooked* The s e c t io n  o f th e  R eport concern ing  th e  w ife  *s r i g h t  to  

d iv o rce  on th e  b a s is  o f f a i l u r e  to  p rov ide  m aintenance d id  n o t touch  

upon th e  problem  o f  p ro tr a c te d  l i t i g a t i o n  d u rin g  which tim e th e  w ife  
u s u a lly  re c e iv e s  no m ain tenance . F o r once she has claim ed th e  occurrence  
o f a  f i n a l  ta l& q,  she i s  u n l ik e ly  to  c la im  m aintenance f o r  any p e rio d  

o th e r  th an  h e r  id d a . Even in  cases  where th e  w ife  does c la im  m ain ten­

ance f o r  i d d a , when she lo s e s  h e r  c a se , h e r  c la im  f o r  m aintenance f o r  
th e  p e rio d  o f Id d a  a u to m a tic a lly  ceases  as th e  d iv o rce  i s  th e n  reg ard ed  

to  be n o n -e x is te n t .  The w ife  i s  u n l ik e ly  to  c la im  m aintenance excep t 

f o r  th e  p e r io d  o f  i d d a ; as i f  she d id ,  i t  would appear c o n tra d ic to ry  
to  h e r  c la im  i n  re s p e c t  o f th e  occurrence  o f a d iv o rc e . As a  r e s u l t ,  
i n  most c a s e s ,  th e  w ife  ends by lo s in g  h e r  r i g h t  to  m ain tenance . I t  
w i l l  a ls o  be no ted  t h a t  v i r t u a l l y  i n  ev ery  d iv o rce  c la im  where th e  w ife  
has l o s t  h e r  c la im  and th e  c o u rt f i n a l l y  o rdered  th e  w ife  to  ab ide  by 
h e r  m a r i ta l  o b lig a tio n s  to  h e r  husband, th e  c o u r t  p a id  no a t t e n t io n  to  

th e  is s u e  o f m aintenance th roughou t th e  p e rio d  o f h e r  l i t i g a t i o n .  This 

was n e g le c te d  even i n  cases  where th e  w ife  was p h y s ic a lly  e x p e lle d  by  

th e  husband.

U nless f u r th e r  l e g i s l a t i o n  i s  in tro d u ced  to  make th e  docum entation 

o f w itn e sse s  an e s s e n t i a l  requ irem en t o f a  v a l id  d iv o rc e , th e  problem  
o f  p ro o f i n  d iv o rce  c laim s and th e  w if e 's  problem  o f a le n g th y  p e rio d  
o f  suspense to g e th e r  w ith  th e  is s u e  o f m aintenance w i l l  s t i l l  be p r e s e n t .  
A p o s i t iv e  e f f e c t  o f such  l e g i s l a t i o n  re g a rd in g  th e se  problem s would be 

t h a t  a  c la im  o f d iv o rce  u n le ss  su p p o rted  by  th e  n e ce ssa ry  document 

would n o t be h e a rab le  i n  th e  f i r s t  p la c e ; and th e  m arriage  t i e  would 

th e re fo re  be presumed to  s u b s i s t .  This would mean th a t  th e  w ife*s 

r i g h t  f o r  m aintenance would c o n tin u e , and i n  cose th e  husband f a i l e d  

to  f u l f i l  h is  o b lig a t io n  to  t h i s  e f f e c t ,  th e  w ife  would th e n  have th e  

r i g h t  to  demand a  j u d i c i a l  d iv o rce  on th e  b a s is  o f th e  husband*s 

f a i l u r e  to  m a in ta in . This would have been p o s s ib le  under th e  proposed
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p ro v is io n s  o f th e  R eport concerning ju d i c i a l  d iv o rce  on th e  bos i s  o f 

f a i l u r e  to  m a in ta in , A f u r th e r  gap i n  th i s  R eport was t h a t  i t  con­
ta in e d  no p ro v is io n  re g a rd in g  th e  q u e s tio n  o f j u r i s d i c t i o n :  th e  
e x is t e n t  arrangem ent concern ing  th e  r e g i s t r a t i o n  o f d iv o rce  a t  th e  

ORD i s  e n t i r e l y  inadequate#  I t  has a lre a d y  been no ted  th a t  because  

o f th e  a d m in is tra tiv e  n a tu re  o f th e  r e g i s t r a t i o n  o f  th e  i^alaq a t  th e  

QRD and th e  f a c t  th a t  th e  ORD i s  a  n o n - ju d ic ia l  o f f i c e ,  c e r ta in  im­

p o r ta n t  is s u e s  r e la t in g  to  d iv o rce  such  os th e  cu sto d y  o f  c h ild re n  
O jadanat) and t h e i r  m ain tenance, and th e  m aintenance o f th e  w ife  f o r  

I d d a , a re  u s u a lly  l e f t  w ith o u t re c e iv in g  adequate  a t te n tio n #  Whereas 

r e g i s t r a t i o n  o f ta la q  Khat i s  a  norm al d u ty  o f th e  ORD, under th e  
c u r re n t  r e g u la t io n s ,  t h i s  o f f ic e  i s  incom petent f o r  making a m ainten­
ance o rd e r  (nafaqa k h a t)  o r d e c id in g  on th e  custody  o f ch ild ren #  In  
a d d it io n  to  t h i s ,  th e  ORD has no powers to  a ttem p t a  r e c o n c i l i a t io n  

between th e  spouses o r  to  ap p o in t a r b i t r a to r s  f o r  t h a t  m atte r#  The 

u su a l p r a c t ic e  o f th e  ORD in  r e s p e c t  o f  th e  uniform  r e g i s t r a t i o n  o f 
an ir re v o c a b le  s in g le  ta lf iq , excludes th e  p o s s i b i l i t y  o f  e f f e c t in g  a  
r e c o n c i l i a t io n ,  sim ply because i t  i s  ir re v o c a b le  (bd1 i n ) ,

No M arriage Law to  d a te ,  in c lu d in g  th e  1971 M arriage Law made 
any re fe re n c e  to  th e  s u b je c t  o f re c o n c i l ia t io n #  A r t ic le  (30) o f th e  
M arriage Law 1971 which d e a ls  w ith  th e  fu n c tio n  o f  th e  ORD concern ing  

th e  r e g i s t r a t i o n  o f d iv o rc e , and a r t i c l e  (38) o f  t h i s  Law which d ea ls  
w ith  th e  fu n c tio n  o f th e  p rim ary  c o u r ts  concern ing  th e  c laim s o f  fo la q ,  

do n o t touch  upon th e  s u b je c t  o f re c o n c i l ia t io n #  C onsequently  th e  

o p p o rtu n ity  f o r  r e c o n c i l i a t io n  i s  b a r re d  to  th e  couple i n  b o th  a reas  o f 

th e  p roceed ings r e l a t in g  to  d iv o rce  i n  A fghanistan# F or a  d iv o rce  
c la im  when i n i t i a t e d  i n  th e  c o u r t  i s  even more u n l ik e ly  to  p ro v id e  any 

o p p o rtu n ity  f o r  re c o n c ilin g  th e  couple# This i s  because o f th e  n a tu re  

o f such  claim s which a re  p re se n te d  to  th e  c o u r t  as a  f a i t  accom pli, 
t h a t  i s  to  say  th a t  a f i n a l  d iv o rce  has a lre a d y  o ccu rred j r e c o n c i l i a ­
t io n  thus becomes a l e g a l  im p o s s ib il i ty #  ( l )

n r  The com plete la c k  o f l e g a l  measures i n  th e  a re a  o f r e c o n c i l i a t io n  on 
th e  one hand, and th e  a t t i t u d e  which p re v a i ls  a t  th e  ORD and i n  th e  co u rts  
on th e  o th e r ,  p o s i t iv e ly  d isco u rag ed  r e c o n c i l i a t io n .  The p o s i t io n  i s  
however d i f f e r e n t  re g a rd in g  o th e r  c i v i l  d isp u te s  i n  g e n e ra l where th e  
c o u rts  a re  a u th o riz e d  to  r e c o n c ile  th e  p a r t i e s  and is s u e  an isl& b  Khat 
(deed o f r e c o n c i l i a t io n )  to  t h a t  e f fe c t#  Note e g . a r t i c l e s  i n  th e  Law of 
C ourt A d m in is tra tio n :,!i n  tra n sa c tio n s ,w h e n  th e  c o u r t  f e e l s  t h a t  th e  p a r ­
t i e s  a re  in c l in e d  to  r e c o n c i l i a t i o n , i t  s h a l l  ad v ise  them to  ap p o in t a r b i ­
t r a t o r s  ̂ whenever th e  p a r t i e s  re a c h  a  m utual agreem ent, on isl&fr Khat w i l l  
be is su e d  and th e  case  w i l l  be can d u d e d ’Jand TrWhen©ver th e  p a r t i e s  to  a  
c la im  do n o t reach  agreem ent to  r e c o n c i le ,  th e  c o u r t  w i l l  th en  ta k e  th e  
m a tte r  in to  c o n s id e ra tio n  and a d ju d ic a te  #n (A rts ,93#95)#
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I t  i s  new im p o rtan t to  r e l a t e  th i s  problem  to  th e  p ro v iso  concern­

in g  r e c o n c i l i a t io n  os proposed i n  th e  Report# W ith re g a rd  to  r e c o n c i l i a ­

t io n  a t  th e  r e g i s t r a t i o n  s ta g e ,  th e  R eport in tro d u ced  no new measures and 

f a i l e d  to  g ive  emphasis to  th e  most im p o rtan t m a tte r  o f a llow ing  and en­

courag ing  r e c o n c i l i a t io n  w herever p o s s ib le .  Nor does th e  R eport proposed 

any change i n  th e  p u re ly  a d m in is tra tiv e  c h a ra c te r  o f  th e  ta la q  Khat p ro ­
ce e d in g s . The on ly  in s ta n c e  where th e  R eport proposed r e c o n c i l i a t io n  
measure was i n  r e la t io n s h ip  to  th e  w ife ’s a p p l ic a t io n  f o r  a  j u d i c i a l  
d iv o rce  on th e  b a s is  o f d a r a r .  A q u e s tio n  may be asked as  to  w hether 

th e  o p p o rtu n ity  f o r  r e c o n c i l i a t io n  should  be  l im ite d  to  t h i s  in d iv id u a l  

o ccas io n , o r shou ld  i t  be ex tended  to  o th e r  in s ta n c e s  where i t  may seem 

to  a p p ly . There i s  f o r  example no rea so n  why r e c o n c i l i a t io n  sho u ld  n o t 

be made p o s s ib le  p r io r  to  th e  r e g i s t r a t i o n  o f  any  d iv o rc e  where th e  

spouses a re  deemed to  be amenable to  i t .  I n  o rd e r to  moke r e c o n c i l i a t io n  

g e n e ra lly  a v a i la b le ,  f u r th e r  l e g i s l a t i o n  w i l l  be needed to  ban th e  r e g i ­
s t r a t i o n  o f a  f i n a l  and immediate d iv o rc e , and in s te a d  to  p rov ide  f o r  th e  
g e n e ra l a p p l ic a t io n  o f rev o cab le  d iv o rc e . The r e g i s t r a t i o n  o f a  rev o cab le  
d iv o rce  w i l l  thus by  i t s e l f  be reg ard ed  as a  conven ien t s t a r t i n g  p o in t  

f o r  an a ttem p t to  r e c o n c i l i a t io n .  The q u e s tio n  as to  w hich cases q u a l i fy  

f o r  r e c o n c i l i a t io n  and where does i t  seem to  p rov ide  a  f e a s ib le  course  o f 

a c t io n ,  i s  i t s e l f  a  m a tte r  to  be decided  by  a  j u d i c i a l  a u th o r i ty .  I t  i s  
th e re fo re  f u r th e r  proposed th a t  th e  e x is te n t  arrangem ent a t  th e  ORD r e l a ­

t in g  to  th e  r e g i s t r a t i o n  o f  fotlflq k h a t shou ld  be ab o lish ed  a l to g e th e r  and 
th e  s u b je c t  o f d iv o rce  as a  whole shou ld  be co n sid ered  s o le ly  i n  th e  

c o u rts  com petent to  d e a l  w ith  a l l  m a tte rs  r e l a t i n g  to  d iv o rc e . The claim s 
o f d iv o rce  have a lre a d y  been a  m a tte r  which f e l l  under th e  ju r i s d i c t i o n  o f 

th e  c o u r ts .  So was th e  proposed ju d i c i a l  d iv o rce  i n  th e  r e c e n t  R eport 

which would be a  m a tte r  f o r  th e  co u rts*  An a d v isa b le  course  o f  a c t io n  

would be  to  t r a n s f e r  a l l  fral&q khat  p roceed ings to  th e s e  c o u r ts .  A f u r th e r  

p re p o s i t io n  th a t  seems n e ce ssa ry  i s  t h a t  th e  co n ten ts  o f  th e  •fralaq k h a t 

shou ld  be re v is e d  i n  such  a  way as to  a llow  f o r  a  com prehensive c o n s id e ra ­

t io n  o f th e  su b s ta n tiv e , law  in c lu d in g  d e f in i t iv e  c o n s id e ra t io n  on th e  c a re  
and cu sto d y  o f  c h i ld re n , and th e  r i g h t  o f th e  w ife  f o r  m aintenance d u rin g
th e  p e rio d  o f ‘id d a . S ep ara te  forms o f ta la q  k h a t shou ld  be drawn up f o r
th e  d i f f e r e n t  k inds o f  d iv o rc e ; th i s  w i l l  i n  tu rn  in fo rm  th e  p u b lic  o f
th e  d i f f e r e n t  types o f  d iv o rce  a v a i la b le .
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An in te r e s t in g  developm ent concern ing  r e c o n c i l i a t io n  can  be seen  

i n  th e  r e c e n t  fo rm atio n  o f R e c o n c ilia tio n  C ouncil ( j i r g a - e  s u lh )  on an 

ex p erim en ta l b a s i s .  I n  June 1 97b, th e  M inistry- o f J u s t ic e  i n i t i a t e d  a 
scheme under which two R .C ouncils (and f iv e  more l a t e r  i n  th e  same y e a r)  

w ere s e t  .up i n  seven d i s t r i c t s  o f th e  p rov ince  o f  Kabul* The pronounced 

aim o f R*Council i s  ” th e  s e tt le m e n t o f minor c i v i l  d isp u te s  -  p ro p e r ty  

d isp u te s  n o t exceeding--the value  o f  1 ,000 a f s ,  d isp u te s  r e l a t i n g  to  

m arriage and d iv o rce  and p e t ty  o ffen ces  a t  th e  i n i t i a l  s ta g e  p r io r  

to  th e  c o u r t  p ro ceed in g s . Members a re  s e le c te d  by th e  p re s id in g  judge 

o f  th e  l o c a l  p rim ary  c o u r t  from among educated  lo c a l  d ig n i ta r ie s  to  

op e ra te  on a  r o ta  b a s is  so  th a t  th e  C ouncil members a re  re p la c e d  re g u la r ­

l y  by new members. Four to  e ig h t  members, th e  p re c is e  number depending 
on th e  s iz e  o f  th e  l o c a l i t y ,  s i t  i n  th e  C ouncil a t  a  t im e .. . .T h e  C ouncil 

o p era tes  i n  c o l la b o ra t io n  w ith  th e  l o c a l  p rim ary  c o u rts  • Documentation 

o f th e  s e tt le m e n ts  e f f e c te d  by th e  C ouncil ta k es  p la ce  a t  th e se  c o u r ts .  

P a r t ie s  to  a  s e tt le m e n t o f th e  R .C ounoil may r e s o r t  to  th e  c o u rts  which 
w i l l  tak e  in to  c o n s id e ra tio n  th e  s e tt le m e n t e f f e c te d  by  th e  C ouncil” • (1) 

According to  th e  pronouncement made by th e  M in is try  o f J u s t i c e ,  .th e  
Government. p lan s  to  expand the R .C ouncil th roughou t A fg h an is tan . I t  i s  

hoped t h a t  m atrim on ia l d isco rd s  i n  which r e c o n c i l i a t io n  i s  co n sid ered  
f e a s ib le  sho u ld  be r e f e r r e d  to  R e c o n c ilia tio n  C ouncils where th e  
a d v e r s a r ia l  p ro cess  and fo rm alism  o f th e  d o u rt room cou ld  be 
in c re a s in g ly  avo ided .

(1) See Jum horiTat ( re p u b lic )  d a i l y ,  f i r s t  y e a r  No.2 ^ 8 ,2 6 .3 ,1 35>3(19 7 k )i 
and 2nd y e a r  No.10, 23.5.135>3A.H(197h), A fg h an is tan .
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C hapter V

T rib a lism  and r e l ig io u s  t r a d i t io n a l is m  a re  th e  two m ajor f a c to r s  

which n o t on ly  fe a tu re d  p rom inen tly  in  the  dow nfall o f Amanullah and th e  
NizamnAma reform s o f  th e  1920*s ,  b u t th e y  a lso  re p re s e n t  main a sp e c ts  
o f  th e  s o c ia l  c lim ate  f o r  fam ily  law  reform  in  contem prary A fg h an is tan . 
H is to r ic a l ly ,  t r i b a l  p lu ra lism  has slowed down the  p ro cess  o f  p o l i t i c a l  

in te g r a t io n  o f A fghan istan . While a  f u l l  d is c u s s io n  o f t r ib a l i s m  and 
th e  e f f o r t s  o f th e  c e n tr a l  government a u th o r i ty  to  b u ild  a  modern 
n a tio n  can e a s i l y  prov ide th e  su b je c t o f a  s e p a ra te  volume, on ly  a 

few o f  th e  developm ents th a t  have reduced o r  a re  l i k e l y  to  reduce 
t r ib a l is m  in  A fghan istan  can be mentioned h e re . In  th e  second p a r t  o f 
t h i s  c h ap te r  I  w i l l  b r i e f l y  d isc u ss  s im ila r  developm ents r e la t in g  to  th e  

su b je c ts  o f  r e l ig io u s  t r a d i t io n a l is m . The two f a c to r s  a re  however 
in te i* - re la te d . The l in k  between Islam  and t r ib a l is m  stem s from th e  
fundam ental f a c t  th a t  Islam  was re v ea led  in  a  t r i b a l  s o c ie ty .

The new b e l i e f  s t ru c tu re  and le g a l  o rd e r  o f  Islam  n a tu r a l ly  challenged  
many o f  the  then  p re v a il in g  t r a d i t i o n s .  Islam  a tta c h e d  l i t t l e  im portance 
to  po p u la r o r  t r i b a l  custom s. I t  a lso  p o s i t iv e ly  in tro d u ced  fundam ental 
reform s which enhanced th e  s o c io - le g a l  s ta tu s  o f women h i th e r to  unknown 

to  th e  p a tr ia rc h a l customs o f  th e  A rabian p eo p le . Having sa id  t h i s ,

Islam  n e v e r th e le s s  l e f t  many a sp e c ts  o f th e  th en  e x i s t e n t  t r i b a l  s o c ia l  
s t ru c tu re  b a s ic a l ly  unchanged. In  th e  a re a  o f in h e r i ta n c e , Qurf an 
p re sc r ib e d  f ix e d  sh a res  to  c lo se  fem ale r e l a t iv e s  (dho»el»furud) ,  
y e t  th e  emphasis p u t on th e  a g n a tic  t i e  i s  a  prom inent f e a tu re  o f th e  
Is lam ic  law  o f  su ccess io n . Although Islam  recogn ised  th e  r ig h t  o f 
consent to  a d u lts  in  m arriag e , c h ild  m arriage and th e  power o f th e  
guard ians i s  l e g a l ly  reco g n ised . The law concern ing  polygamy and 

d iv o rce  has been a lre a d y  d e sc rib e d . I t  i s  no t contended here  th a t  the  

above le g a l  i n s t i t u t i o n s  were p a r t i c u la r ly  designed  to  p e rp e tu a te  

t r ib a l i s m , i t  rem ains, n e v o re th e le ss  t ru e  th a t  Islam  was super-im posed on 
a p a t r ia r c h a l  s o c ie ty  and d id  n o t seek  r a d ic a l  changes in  many o f i t s  
i n s t i t u t i o n s .  T rib a lism  th e re fo re  su rv ived  under Is lam , and i t s  

t r a d i t io n s  con tinued  sometimes v io la t in g  th e  law s o f Is lam .
Islam  designed  th e  c re a tio n  o f  a  r e l ig io u s  community CUmma) which i s  

founded p r im a r i ly  on ideo logy  w ith  no re c o g n itio n  given  to  t r i b a l  
id e n t i ty .  The Qur*an re c o g n ise s  p ie ty  and p ro p r ie ty  (taqwd) as  the
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o n ly  b a s is  o f moral and r e l ig io u s  eminence o f  th e  in d iv id u a l  which i s  

e q u a lly  re q u ire d  of th e  person  of th e  Muslim R u ler.

I .  T r ib r lis iq
There a re  s ix  main e th n ic  groups in  A fg h an is tan , namely Pushtun ,

T a jik , Aimaq, Uzbek, H azara and Turkmans Pushtuns c o n s t i tu te  roughly  
h a l f  o f  the  p o p u la tio n . With the  ex cep tio n  o f some th re e  m ill io n  T a jik s  
and one m il l io n  Uzbeks who a re  no lo n g e r  t r i b a l ,  each o f the  e th n ic  

groups a re  d iv id ed  in to  numerous t r i b a l  groups la r g e ly  independent o f  

each o th e r .  T ra d it io n a l codes o f  behav iour p re s c r ib e d  th e  mores and 

s tan d a rd s  o f  in d iv id u a l beh av io u r. Among th e  Pushtuns fo r  example, 
Pushtunw ali (the  Pushtun t r i b a l  code) s e ts  th e  s tan d a rd s  o f a c c e p tib le  

behav iour bo th  w ith in  th e  t r ib e  and between th e  t r i b e s .  The i n s t i t u t i o n  

o f  J i r g a  ( t r i b a l  co u n cil) fu n c tio n s  as  an in s tru m en t o f enforcem ent o f 
Pushtunw ali as  w e ll as a  t r ib u n a l  f o r  s e t t l i n g  c o n f l ic ts *  Based on th e  

concept o f communal a u th o r i ty ,  and committed to  accom m odate.regional 
i n t e r e s t s ,  j i r g a s  d e f ie d  p o l i t i c a l  in te g r a t io n .  O ther f e a tu re s  o f 
Pushtunw ali p a r t i c u la r ly  th e  i n s t i t u t i o n  o f b ad a l (revenge) impeded the 
developm ent o f modern law s. Rawdl (custom) v a r ie d  from  t r i b e  to  t r i b e ,  and 
n o t on ly  circum vented the  laws o f  th e  S ta te ,  b u t a lso  m odified  c e r ta in  
te n e ts  o f th e  S h a ri1 a* Rigid p a t r ia r c h a l  t r a d i t io n s  v io la te d  the  Shari* a  
r ig h t s  o f women in  in h e r ita n c e  and denied  them the  r i g h t  o f consen t in  
m arriag e . C hild  m arriag e , polygamy, widow in h e r i ta n c e ,  and v a rio u s  o th e r  

forms of fo r c ib le  m arriage were p ra c t ic e d  la r g e ly  as in s tru m en ts  o f  t r i b a l  
p o l i t i c s .  P o re , and badd were o th e r  i n s t i t u t i o n s  o f Pushtunw ali which 

a u th o rized  th e  .iirg a  to  s e t t l e  t r i b a l  feuds by means o f fo rc in g  women 

in to  m arriag e . Lack o f any form o f  docum entation in  th e  p ro cess  o f 

decisicn -m ak ing  by th e  j i r g a  and in a c c u ra c ie s  in  th e  e v id e n t ia l  b ases  o f 
i t s  d e c is io n s , s e r io u s ly  undermined the  value  o f j i r g a  as a  t r ib u n a l  f o r  
s e t t l i n g  c o n f l ic t s .

The b a s ic  p o l i t i c a l  te n s io n  between th e  t r i b e s  and th e  c e n tr a l  

government a u th o r i ty  was p a r t i c u l a r ly  aggravated  d u rin g  Amanullah, s 
re ig n ; he in tro d u ced  c e r ta in  reform s such a s  changing c o n sc r ip tio n  from  a 

t r ib a l ly - b a s e d  system to  a  system  of n a tio n a l s e rv ic e  ”which challenged  

and offended the  i n f l u e n t i a l  c h ie fs  p a r t i c u l a r ly  when some o f t h e i r  own 
sons began to  be d r a f t e d .11 ( l )  Amanullah a lso  ab o lish ed  the  ranks and 

t i t l e s  o f th e  t r i b a l  a r is to c r a c y , and ab o lish ed  o r  d r a s t i c a l l y  reduced many

1 . See more in  P o u llad a . A fghan istan . Reform and Rebell io n !^  ff-1929.
op. c i t s  116.
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o f t h e i r  f in a n c ia l  p riv iled g e s*
The main a re as  o f a c t i v i t y  o f th e  c e n tr a l  government th a t  m e rit 

m ention a re  i t s  m i l i t a r y  and a d m in is tra tiv e  expansion , m ig ra tio n  p o l ic ie s ,  

development o f  t r a n s p o r t  and communication, p u b lic  e d u ca tio n , la n d  

reform  and c o n s t i tu t io n a l  reform  o f the  Loya J irg a *  The r e la t iv e  
p rogress th a t  has been achieved  in  th e se  a re a s  e s p e c ia l ly  d u rin g  the  
second h a l f  o f  th i s  c en tu ry , has le d  to  co n sid e rab le  a l t e r a t io n s  
in  th e  m i l i t a r y ,  a d m in is tra tiv e  and p o l i t i c a l  powers o f th e  t r ib e s *

I t  i s  considered  th a t  s in ce  th e  re ig n  o f  Amir Abdurrahman (1880- 
1901) who i s  known f o r  h is  p o l ic ie s  o f  c e n t r a l i z a t io n  and lo o se  
u n if ic a t io n ,  th e  c lan  community based on communal ow nership o f  the  

la n d , has g e n e ra lly  ceased to  e x i s t  in  A fghanistan* Since th e n , th e  

fam ily  has emerged as the  main socio-econom ic u n it*  The la n d lo rd  
te n a n t system  which developed a f t e r  th e  1880’ s g ra d u a lly  broke down 
th e  socio-ecpnom ic and p o l i t i c a l  fu n c tio n s  o f th e  c la n  and tr ib e *  (1) 
P easan ts s ig n  tenancy  agreem ents an n u ally ; o f te n  a  te n a n t fa rm er w i l l  
l i v e  in  one v i l l a g e  and farm  in  an o th e r . B roadly  speak ing , t h i s  la c k  

o f  ro o ts  in  th e  land  makes i t  e a s ie r  f o r  a  fa rm er to  move h is  fa m ily  

to  a  new l o c a l i t y  f o r  economic gain* This s i tu a t io n  provided  a  fav o u rab le  
atm osphere f o r  th e  movement o f p o p u la tio n  as w e ll as the  c re a t io n  o f 
an urban la b o u r fo rc e . The Qovernment was th u s  enabled to  employ 

m ig ra tio n  p o l ic ie s  which were aimed a t  e f f e c t in g  a mixed re s id e n c e  of 
more than  one t r i b a l  group in  one and th e  same l o c a l i t y .  Amir Abdurrahman 

fo rced  te n s  o f  thousands o f  Push tun  tribesm en  to  m ig ra te  from sou th  to  
the n o rth  o f  th e  Hidu Kush. P o s t World War I I  in te r n a l  m ig ra tio n s  of 

la rg e  numbers o f Pushtuns to  th e  n o r th , as th e y  s e t t l e d  among o th e r  
e th n ic  groups f u r th e r  weakened th e  t e r r i t o r i a l  ex c lu siv en ess  o f th e  
t r i b e s .  (2) Another ca teg o ry  o f in te r n a l  m ig ra tio n  has been th e  m ainly  

v o lu n ta ry  movements a sso c ia te d  w ith  th e  opening up o f a g r ic u l tu r a l  land

1* See L. Dupree, in  K.H. S i l v e r t ,  The E xpectan t P eo p les, o p * c i t i  116.
2 . Note an a d d it io n a l  aim o f m ig ra tio n : ’’P o s t W.W. I I  in te r n a l  m ig ra tio n s  
have o c c a s io n a lly  been fo rce d  as e .g * , in  th e  case o f the  s h i f t  o f  
la rg e  numbers o f S a f i  Pushtuns from  sou th  to  n o r th  a f t e r  the  S a f i  
r e v o l t  o f 19A9* E x te rn a l p o l i t i c a l  as w e ll as  in te r n a l  economic 
reasons m otivate  th e  c u rre n t la rg e - s c a le  northw ard movement o f  the  
Pushtuns. For th e  c e n tr a l  government hopes to  e s ta b l i s h  Pushtun 
co lo n ie s  among more numerous Uzbecks, T a jik s  and Turkman groups a l l  w ith  
t h e i r  c o u n te r -p a r t  S o v ie t S o c ia l i s t  R epublics a c ro ss  th e  b o r d e r . . . ” :
L .D upree, P o p u la tio n  Review 1970. A .U .F.S. R eports, South A sia S e r ie s ,
No. 1 . 1970.
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made a v a ila b le  under th e  i r r i g a t i o n  p r o je c ts .  (1) When tribesm en  
le av e  t h e i r  homelands, r ig h t s  and o b lig a tio n s  tend  to  s h i f t  from 

la r g e r  s o c ia l  u n i ts  to  th e  immediate fa m ily .
In  th e  a re a  o f a d m in is tra tio n , the  G overnm ents p o lic y  i s  to  

re p la ce  t r ib a l is m  w ith  a c e n t r a l ly  adm in is te red  p ro v in c ia l  a u th o r i ty .  
To ach ieve t h i s ,  th e  Government has a ttem pted  to  e lim in a te  th e  powers 
o f  th e  t r i b a l  c h ie fs  and to  make the  tribesm en  to  conform to  th e  

Government's r u le .  Amir Abdurrahman drew up new p ro v in c ia l  boundaries 

which cu t through th e  t r i b a l  t e r r i t o r i e s ;  he a lso  e s ta b lis h e d  the  
ro y a l p re ro g a tiv e  o f  ap p o in tin g  and removing-' trifcrJL c h i e f T h e  

a d m in is tra tiv e  s t ru c tu re  o f  th e  coun try  h a s , in  th e  p a s t ,  been s u b je c t 

to  change. D uring th e  1 960 's  f o r  example, th e  number o f p ro v inces was 
in c re ase d  from th i r te e n  to  tw enty  e ig f it . While th e re  were about 
e ig h ty  su b -p ro v in c ia l a d m in is tra tiv e  u n i t s ,  th i s  number has been 
in c reased  to  over two hundred. Expansion o f the  a d m in is tra tio n , ten d s  
to  d iv e s t  th e  t r i b e s  o f t h e i r  a d n in is t r a t iv e  fu n c tio n s  and c re a t io n  o f 
new p ro v in c ia l  c en tre s  a lso  tends to  in c re a se  u rb a n is a tio n  which in  
tu rn  weakens t r ib a l is m . Through i t s  employment p o l ic ie s ,  the  c e n tr a l  
government has attem pted  to  absorb  t r i b a l  le a d e rs  in to  th e  goven>- 
ment h ie ra rc h y , o r  d is lo c a te d  them by employing them o u ts id e  t h e i r  
own home regions*  Such t a c t i c s  " s t r i p  th e  t r i b a l  le a d e rs  o f t h e i r  

o r ig in a l  b a s is  o f independence, b u t th ey  p re se rv e  th e  t r a d i t io n  
o f  le a d e rs h ip  in  a  manner which encourages n a tio n a l lo y a l ty " .  (2) 

R espectfb r the  a u th o r i ty  o f a  c h ie f  i s  a  t r i b a l  t r a d i t i o n  which 
h e lp s  s t a b l i s e  th e  Government. Economic and s o c ia l  changes r e q u ir in g  
new types o f la b o u r a re  ta k in g  p la c e . Thus in  th e  f i e l d  o f in d u s t r i a l  

employment, " th e  Government has t r i e d  c o n s is te n t ly  to  c re a te  

co n d itio n s  encouraging in d u s t r ia l  w orkers to  o r ie n t  them selves toward 

occupations in s te a d  o f fam ily  and t r i b a l  g roups."  (3)

As f o r  th e  development o f a  n a t io n a l army, i t  s u f f ic e s  to  
say  th a t  u n t i l  th e  e a r ly  1 9 3 0 's , th e  c o n sc r ip tio n  system s o f Qawmi

1 . I r r e g a t io n  p ro je c ts  were b u i l t ,  p r im a r i ly  in  th e  n o rth  (Kunduz, 
Baghlan, Pul-e-K hum ri) b u t a lso  in  th e  Hilmand Arghandab v a l le y
o f th e  so u th , and n ear J a la la b a d  in  th e  E a s t, n ea r C h arik a r, and 
e a s t  o f H era t.
2 . See R .S.N ew ell, The P o l i t i c s  o f  A fghan istan , op. c i t :  81*
3 . Ib id s  289.
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( l i t .  t r i b a l )  and l a t e r  H a sh t-n a fa r i ( 8 men from each t r i b a l  group) 
were based on v o lu n ta ry  oi* sem i-v o lu n ta ry  c o n tr ib u tio n s  o f th e  tr ib e s *

A marked developm ent in  the  army took p lace  w ith  i t s  m odern ization  in  
the  1950’ s which d e c is iv e ly  a l te r e d  the  balance  o f power in  favour o f 

th e  c e n tr a l  government*
D i f f i c u l t i e s  in  t r a n s p o r ta t io n ,  e s p e c ia l ly  in  view o f th e  f a c t  

th a t  A fghan istan  i s  a  h ig h ly  m ountainous co u n try , have c o n tr ib u te d  to  
t r i b a l  is o la t io n is m  and re ta rd e d  developm ent o f a d m in is tra tiv e  

e f f ic ie n c y . With the  beg inn ing  o f the  developm ent p lan s  (F ive-Y ear 
P lan s) in  th e  1950*s ,  th e  Government made a  co n cen tra ted  e f f o r t  to  
b u ild  roads and improve com m unications. As a r e s u l t  " tr a n s p o r ta t io n  

has made s p e c ta c u la r  p ro g ress  w ith in  the  p a s t  f i f t e e n  years* N orthern  
A fghanistan  i s  now lin k e d  th roughout th e  y e a r to  th e  Kabul reg io n  
by a few hours o f highway tra v e l*  A ir lin e  s e rv ic e  and ra d io  and 
te lephone communications complete a  network which a llow s government and 
p r iv a te  agenc ies to  co o rd in a te  a c t i v i t i e s  on a n e a r ly  in s ta n tan e o u s  

b a s is* "  (1)
In  th e  long  run , th e  im pact o f ed u ca tio n  i s  p robab ly  th e  most 

s ig n i f ic a n t  f a c to r  in  m odifying th e  inw ard-look ing  a t t i tu d e s  
c h a r a c te r i s t i c  o f  th e  t r i b a l  environm ent in  fav o u r of a  more en­

lig h te n e d  o u tlo o k  to  n a tio n a l problem s and a g re a te r  awareness o f  th e  

n e c e s s i ty  f o r  s o c io - le g a l  change. During th e  p a s t  decade ed u ca tio n  

became " th e  n a t io n 1s f a s t e s t  growing in d u s try ."  (2) By the  end o f 
th e  19^0* s ,  i t  was e stim ated  th a t  "3<$ o f schoo l-age  c h ild re n  were 
re c e iv in g  fo rm al e d u ca tio n . The expansion o f th e  school system  was 

accompanied by s trenuous e f f o r t s  to  improve and extend  the  f a c i l i t i e s  
f o r  secondary and h ig h e r e d u c a tio n ."  (3 )

The t r i b a l  s o c ia l  p a t te rn s  have been s u b je c t to  change; "du ring  
th e  p re s e n t c en tu ry , A fghan istan  has w itnessed  a s tag e  of t r a n s i t i o n  

from a t r a d i t io n a l  to  a ’modern* s o c ie ty . New socio-econom ic c la s s e s  began 
to  s t ru c tu re  and undermine the  t r a d i t io n a l  o th n o - t r ib a l  g ro u p s."  (4 )
In  th i s  t r a n s i t io n a l  s tag e  o ld  and new v a lu es  c o - e x is t .  One obvious 0
c h a r a c te r i s t i c  i s  th e  urban o u tlo o k  o f th e  new socio-econom ic groups*

1* See R. S. Newell, The P o l i t i c s  o f A fghan istan , op. c i t s  85*
2*. L .D upree, P o p u la tio n  Review 1970, AUFS R eports, No.1, 1970:7*
3 . See R.S. Newell, ib id *
4. See more in  L.B. P o u llad a ; note a lso  "A fghanistan  has w itn essed  th e
emergence o f new s o c ia l  groups, i n s t i t u t i o n s  and s o c io - p o l i t i c a l  p h ilo ­
so p h ies , th e  fo rm ation  o f new lo y a l t i e s  and th e  exam ination and r e - i n t e r ­
p r e ta t io n  o f many t r a d i t io n a l  te n e ts "  (V .G regorian , The Emergence o f 
Modern A fghan istan , op. c i t : 1 .  e t*  s e q .) .
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While t i e s  to  lan d  o r  v i l la g e  a re  o f te n  p re se rv e d , th e se  tend  to  become 

a tte n u a te d  and le s s  b in d in g  on the  in d iv id u a l ,  The i n s t i t u t i o n  o f  A irga 

which fu n c tio n ed  as an in s tru m en t o f  th e  t r i b a l  ru le  i s  d im inished  in  

e f fe c t iv e n e s s  to  a  forum o f d is c u s s io n  la r g e ly  in cap ab le  of making 

b in d in g  d e c is io n s . (1) A g en era l breakdown in  th e  o rg a n iz a tio n a l 
s t ru c tu re  o f the  v a rio u s  t r i b e s  has occurred  and t r ib a l is m  has l o s t  
many o f i t s  t r a d i t io n a l  ro le s  i n  contem porary A fghan istah . (2)

The Government has a lso  employed d ev ices  f o r  en su rin g  t r a d i t i o n a l  

form s o f a lle g ia n d e  from the  t r i b e s .  In  a d d itio n  to  th e  Department 
o f T r ib a l A ffa irs  which fu n c tio n ed  as a  l i a s io n  between th e  Gobemment 
and the  t r i b e s ,  th e  i n s t i t u t i o n  o f Loya J i r g a  c o n s t i tu te d  a d i r e c t  l i n k  

between th e  t r i b e s  and the  Government. P r io r  to  1964* the  p re c is e  
fu n c tio n  and com position o f th e  Loya J i r g a  were c o n s t i tu t io n a l ly  undefined . 
The Government was thus c o n s t i tu t io n a l ly  f r e e  to  e x e rc is e  s e le c t io n  

in  the  membership, tim e o f m eeting , and agenda o f th e  L .J i r g a .
Hence th e  L .J i r g a - fu n c tio n ed  as a  form al b a s is  f o r  th e  a u th o r i ty  o f 
th e  regim e. (3.) The 1964 C o n s ti tu tio n  d e fin ed  com position o f th e  
L .J i r g a ,  as  w e ll as th e  e x c lu s iv e  item s fo r  which a L .J i r g a  can be 
assem bled. As a  body to  c o n s is t  o f  the  combined s e s s io n  o f bo th  Houses 
and chairmen o f  P ro v in c ia l C ouncils, th e  L .J i rg a  was a u to m a tic a lly  re n d e r­

ed i n t o  an e le c te d  body o f  MPs who had g re a te r  i n t e r e s t s  a t  s ta k e , and 
perhaps g re a te r  s k i l l  in  l e g i s l a t i v e  a f f a i r s .  They a lso  tend  to  have a 

v e sted  i n t e r e s t  in  th e  s e c u r i ty  o f S ta te  i n  g e n e ra l. C onfining tho 
L .J i rg a  to  s p e c if ie d  c o n s t i tu t io n a l  m a tte rs  in d ic a te s  the  p re c lu s io n  o f  
d e ta i le d  m a tte rs  to  be d e a l t  w ith  through o rd in a ry  l e g i s l a t i o n .

1 . A p a r t i c ip a n t  o b serv er in  th e  Maduzai (P u sh tu n ) tr ib e  noted  th a t  "J i r g a 
assem blies o f  agnates a re  h e ld  a t  sev e ra l le v e l s  over more o r  le s s  
im p o rtan t m a tte rs , b u t J i r g a  i s  e s s e n t i a l ly  a  forum f o r  th e  p u b lic  
ex p ress io n  o f d if f e r e n c e s .  D ecisions a re  made b u t r a r e ly  unanim ously
and no e ld e r  can compel any ju n io r  agnate  who i s  a  household head to  
change h is  m in d ..." (N .S . Tapper -  p e rso n a l com m unication),
2 . "Under th e  Government p re s s u re , the  l a r g e r  t r i b e s  in  the  s o u th -c e n tra l  
and w estern  reg io n s  have p r a c t i c a l l y  l o s t  t h e i r  o rg a n isa tio n s  as
t r i b a l  u n i t s ."  (H.H. Smith e t  a l ,  Area Hand Book {ox A fg h an is tan , o p .c i ts  
191; no te  a lso  "Among th e  sed e n ta ry  Uzbeks, th e  p rocess o f breakdown 
has gone so f a r  th a t  many m erely c a l l  them selves Uzbeks w ith o u t a lig n in g  
them selves w ith  some s p e c if ic  common decen t group . . .  The Hazaras too 
a re  in  a  s t a t e  o f  t r a n s i t io n ,  th e re  a re  s tro n g  in d ic a t io n s  o f a new 
balance  along  l in e s  o f T a jik  s o c ia l  and economic o rg a n iz a tio n  being  
d e v e lo p e d ..."  (H.F.Schurmann, The Mongols o f A fghan istan , Muton & Co. 1962s 
170 ,179). --- ----------------------------------------
3 . Somewhat ex ce p tio n a l was p robab ly  th e  L .J i r g a  o f 1924* For u n lik e  most 
o th e r  L .J i rg a s  (e ig h t convened so f a r ) ,  th e  agenda o f th e  1924 L .J i r g a  
con tained  co n ten tio u s  m a tte rs  such a s  fem ale sch o o lin g , a b o l i t io n  of polygamy, 
n a tio n a l c o n sc r ip tio n  a t  a  tim e o f  c r i s i s  and t r i b a l  r e v o l ts  in  th e  so u th .
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A s im ila r  measure which may be regarded  as a  s te p  to v ard  th e

co o rd in a tio n  o f a c t i v i t i e s  between the  Government and t r i b a l  n o ta b le s ,
*

i s  th e  re c e n t i n i t i a t i o n  o f R e c o n c ilia tio n  C ouncils f o r  s e t t l i n g  m inor 

d isp u tes*  This scheme seems to  be based on the  un d erly in g  o b je c tiv e  

o f  f a c i l i t a t i n g  a b e n e f ic ia l  use o f the  t r a d i t io n a l  i n s t i t u t i o n  o f 

j i r g a  under th e  su p e rv is io n  o f th e  lo c a l  Prim ary Courts*
In  th e  long  ru n , lan d  reform  i s  l i k e l y  to  have fundam ental so c io ­

economic e f f e c t s  in c lu d in g  th e  f u r th e r  re d u c tio n  o f  t r ib a l is m .
C onsiderable  a re a s  o f lan d  have been rec laim ed  under th e  i r r i g a t i o n  

p ro je c ts  o f the  p a s t  th re e  F ive-Y ear Plans* The d i s t r ib u t io n  o f  lan d  
to  th e  la n d le s s  fa rm ers , a  pronounced p o lic y  o f th e  Government, en ab les  
th e  l a t t e r  to  form and imploment p o lic y  m easures to  encourage s e tt le m e n t 
o f nomads, m ig ra tio n , and more s ig n i f ic a n t ly  to  reduce th e  dependancy 
o f the  la n d le s s  fa rm er on the  t r i b a l  c h ie f  l:u id lo rd*  I t  i s  w orth 
n o tic in g  th a t  ncompared to  i t s  ne ighbours , A fghan istan  ha3 been fo r tu n a te  

n o t to  have in h e r i te d  a  system  o f  g re a t lan d  owners o r a  la rg e  te n a n t 

farm  p o p u la tio n . In  th e  southw est a  f e u d a l i s t i c  system  does e x i s t ,  b u t 
a s  lan d  re - s e t t le m e n t schemes, and th e  r e s u l t  o f g r e a te r  employment 
o p p o r tu n itie s  come in to  e f f e c t ,  we may e x p ec t to  see th e  g radual 

d isappearance  o f th i s  f a c t 11.  (1) During th e  p a s t  two dcccdcs o r  so , 
alm ost every  su ccess iv e  Government has pronounced lan d  reform s as  
p a r t  o f i t s  p o lic y  o b je c t iv e s . Some reclaim ed  lan d  has been  d i s -

O

t r ib u te d  (o r so ld  on fav o u rab le  term s) ,  and o f f i c i a l  pronouncements 
contem plated the  w idening o f the  la n d  reform  programme. A p o in t o f 

p o lic y  o f th e  p re se n t Government appeared in  a  s ta tem en t o f P re s id e n t 

M. Daud * !,The Republic w i l l  i n s t i t u t e  lan d  reform s as  one o f i t s  m ajor 
aims in  th e  programme f o r  fundam ental reform s* The s ta t e  w i l l  take s te p s ,  
a s  f a r  as p o s s ib le ,  f o r  r e - s e t t l i n g  nomads and a l l o t t i n g  s ta t e  la n d  to  

la n d le s s  p e o p le . . .  t r a c e s  o f nomadic and t r i b a l  l i f e  w il l  be e l im in a te d .11

(3 ) . Hadaf ( l i t *  t a r g e t ) ,  a  n o n - o f f ic ia l  p a p e r , i n  a  s ta tem en t o f i t s

1 . T.S.Gouchenour, A New Try f o r  A fg h an is tan . MEJ, V ol. 19* 1965:15*
2 . By Dec. 1971, s ta t e  lan d  has been so ld  to  some 35,865 s e t t l e r s  
(see Kabul Times. 21 and 25 Dec, 1971). According to  a  r e c e n t  r e p o r t ,  
s in ce  mid 1973 d i s t r ib u t io n  o f  reclaim ed  lan d s  has been extended to  
an a d d it io n a l  number o f  32,500 nomads and la n d le s s  fa rm ers (see 
Jum huriyat e d i t o r i a l ,  2nd y e a r , No. 84  Nov* 1974).
3 . See Kabul Times 26 Aug. 1973 (P re s id e n t A ddresses th e  N ation) .

See above page ( 2 07 ).
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e d i to r i a l  p o l i c i e s ,  a s s e r te d  nwe co n sid e r lan d  reform  a n ecessa ry  

and e f f e c t iv e  means o f  combating the  ag e-o ld  d is c r im in a tio n s  o f

t r ib a l is m  and t r i b a l  c h ie f ta n c y . (1)

I I .  Roli:felou.o T ra d it io na lism
Two a re a s  where th i s  f a c to r  can be seen  in  o p e ra tio n  w i l l  be 

b r i e f ly  d iscu ssed :
A* J u r i s t i c  conformism (t a q l i d ) in  the  C o n s ti tu tio n  1964-5 

B' Government v e rsu s  th e  r e l ig io u s  lead ers#

A* J u r i s t i c  confoimism in  the C o n s ti tu tio n  1964-5
A r t ic le  (102) o f  th e  C o n s ti tu tio n  which en jo in ed  the  c o u rts  to  app ly  

the  B anafi f iq h  in  th e  absence o f s ta tu to r y  l e g i s l a t i o n ,  c le a r ly  r e s t r i c t e d  

the  c o u r ts 1 freedom to  r e s o r t  to  the  op in ions o f o th e r  S h a r lfa  schools*
The same a r t i c l e  o f  th e  C o n s ti tu tio n  made i t  a d u ty  o f the  c o u rts  to
reach  a d e c is io n , w ith in  th e  p r in c ip le s  o f th e  H anafi f iq h  and th e  
C o n s ti tu tio n  th a t  f in  t h e i r  o p in io n , secu res  j u s t i c e  in  the b e s t  
p o s s ib le  way*r The b e s t  p o s s ib le  j u s t i c e  could s u re ly  have a  b e t t e r  
chance i f  i t  were to  be d e riv ed  from th e  w ider sou rces  o f the  S h a r i1 a .
The r e s t r i c t i v e  scope o f th i s  a r t i c l e  i s  n o t q u ite  c o n s is te n t  w ith  i t s  
pronounced aim o f o b je c t iv i ty  in  secu rin g  j u s t i c e .  A main argument 
in  support o f th i s  c o n s t i t u t i o n a l  measure i s  the  avoidance o f d is p e r s io n  
in  le g a l  sources- hence o f d i s p a r i ty  in  c o u rt d e c is io n s . But th i s  must 
s u re ly  be a  m a tte r  f o r  l e g i s l a t i o n  in  th e  f i r s t  p la c e . ■ A uniform  

s ta tu to r y  t e x t  i s  a  most im p o rtan t means o f  ach iev in g  unifo rm ity*

The C o n s ti tu tio n  has f a i l e d  to  e n ac t d e f in i t iv e  m easures in  t h i s  re s p e c t;  
i t  has n o t o b lig a te d  th e  l e g i s l a tu r e  to  codify th e  law s ( c iv i l  and 
c rim in a l e t c . )  The tim e has c e r ta in ly  a r r iv e d  f o r  a  l e g i s l a t i v e

Ma tb ^ u l-e  AlitoL tLetr "*

1 . See G. S hindandi, /  ", i V.t -  ^ A fg h a n is ta n , op. c i t :  65; s im i la r ly  
Wahdat (u n i ty ) ,  a  n o n -O ff ic ia l paper s ta te d  in  i t s  e d i to r i a l  p o l ic ie s  
t h a t  Mwe c o n sid e r th e  in tro d u c tio n  o f p ro g re ss iv e  and dem ocratic  laws 
to  a b o lish  a l l  f e u d a l i s t i c  r e la t io n s  and in s t i t u t i o n s  as n ecessa ry 11, 
ib id :  15; Note a lso  Jabh-e  M ill i  (n a tio n a l f r o n t )  a s s e r t in g  th a t  
n0ur m otto i s  t h a t  no owner should have more land  than  he could n o t 
develop11, ib id :  80.
#* A rt. 102 re a d s : MThe c o u r ts , i n  cases under t h e i r  c o n s id e ra tio n , 
s h a l l  app ly  th e  p ro v is io n s  o f th i s  C o n s ti tu tio n  and the  laws o f the  
S ta te .  Whenever no p ro v is io n  e x is t s  in  th e  C o n s ti tu tio n  o r  th e  
laws f o r  a  case  under c o n s id e ra tio n , the  c o u rts  s h a l l ,  by fo llo w in g  
th e  b a s ic  p r in c ip le s  o f th e  H anafi Ju risp ru d en ce  of the  S h a ri& t of 
Is lam , and w ith in  th e  l im i ta t io n s  s e t  f o r th  in  th i s  C o n s ti tu tio n , 
ren d e r a d e c is io n  th a t  i n  t h e i r  o p in ion  secu res  j u s t i c e  in  the  b e s t  
p o ss ib le  w ay."
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programme to  re p la ce  th e  m edieval A rabic te x ts  w ith  s ta tu to r y  le g is la t io n #  

When th e  le g is la u r e  f a i l s ,  as i t  has to  d a te ,  to  u n ify  the  law s, i t  seems 
u n ju s t i f ia b le  to  p lace  the  ta sk  o f ach iev ing  u n ifo rm ity  i n  le g a l  sources 
e n t i r e ly  w ith  th e  c o u r ts . In  a d d it io n , i t  i s  u n c e r ta in  w hether u n ifo rm ity  
in  le g a l  p r a c t ic e ,  even w ith in  th e  Hanafi f i q h , i s  a t  a l l  p o s s ib le  withr- 

ou t l e g i s l a t i o n ,  f o r  th e  c la s s ic a l  Hanafi t e x ts  and f ita w a s  a p p lie d  in  th e  
c o u r ts , them selves p rovide f o r  a  s i tu a t io n  o f d iv e r s i ty ,  C onfin ing  the  

ju d ic i a l  p r a c t ic e  to  th e  H anafi f iq h  o n ly , cannot f a i l ,  as shown by 

ex p erien ce , to  len d  c o n s t i tu t io n a l  sup p o rt to  a  m ajor lim b o f t a a l i d .  
namely conform ity  to  on ly  one school o f th e  S h a r i1 a# U niform ity  in  

j u d ic i a l  p r a c t ic e ,  in  e f f e c t ,  re p re se n ts  th e  on ly  m ajor argument 
in  support o f th e  above-m entioned c o n s t i tu t io n a l  measure# In  t h i s  c ase , 
i t  i s  p o s s ib le  th a t  th e  C o n s ti tu tio n  has a tta ch e d  an undue p r i o r i t y  

to  th e  o b je c tiv e  o f uniform ity#  One m ight d iagnose th e  main problem 
o f j u s t i c e  in  A fghanistan  as r i g i d i t y  and h a rsh n ess , r a th e r  th an  d iv e r s i ty .  
U niform ity  i s  p r im a r i ly  concerned w ith  th e  sense of com parative j u s t i c e  
in  s im ila r  cases# This i s ,  o f co u rse , a  d e s ira b le  aim , b u t th e  o b je c tiv e  
o f e s s e n t ia l  j u s t i c e ,  i .e #  o f av o id ing  harshness and c r u e l ty ,  should 
n e v e r th e le ss  come f i r s t #  As an i l l u s t r a t i o n  of t h i s  p o in t w ith in  th e  
S h a r i1 a  j u s t i c e  may be given the  p o s i t io n  o f  th e  Hanafi law  concern ing  

j u d ic ia l  d iv o rce  as  compared w ith  M alik i law . Whereas the  l a t t e r  

reco g n ises  the  r ig h t  o f  th e  w ife  to  ju d ic i a l  d iv o rc e , th e  fo rm er does n o t .  

The H anafi law  in  th i s  re sp e c t i s  c le a r ly  ha rsh  and unduly r e s t r i c t i v e  
on th e  w ife . Which i s  to  be given p r i o r i t y ,  u n ifo rm ity  o r ju s t i c e ?  ^

Also r e la t in g  to  th e  s u b je c t o f j u r i s t i c  t r a d i t io n a l is m  i s  

a r t i c l e  (64 ) o f th e  C o n s ti tu tio n . This a r t i c l e  i n t e r  a l i a  p rov ided  
th a t  * There s h a l l  be no law repugnant to  the  b a s ic  p r in c ip le s  o f  th e  
sacred  r e l ig io n  o f Islam .##* In  examining the  p r a c t ic a l  e f f e c t s  o f  

t h i s ,  i t  w i l l  be noted  th a t  a  fundam ental am biguity  in  i t  i s  th e  la c k  

o f  any p re c is e  d e f in i t io n  o f th e  term s 'b a s ic  p r in c ip le s  o f th e  sac red  
reQigian o f Islam 1 # Because o f th i s  am igu ity , t h i s  c o n s t i tu t io n a l  
p ro v iso  has proved capable o f be ing  used as an in s tru m en t in  the  hand o f  

th e  t r a d i t i o n a l i s t s  and a n ti- re fo rm is ts #  I t  may w e ll be argued th a t  
th e  v e ry  e x is te n c e  o f t h i s  c o n s t i tu t io n a l  form ula  encourages reform  

o f  the  S h a r i 'a ,  f o r  in  i t s  absence, a  com plete d e p a rtu re  from the- 
S h a ri ' a  would be c o n s t i tu t io n a l ly  p o s s ib le . Having fo rb id d en  t h i s ,  the  
n ecessa ry  le g a l  reform  has to  be found w ith in  th e  S h a r i 'a  boundaries#
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And t h i s  could s tim u la te  Shari* a  law  reform* In  p ra c tic e *  however, 
i tb a s  n o t achieved th i s  p o s i t iv e  purpose# During the debate  on th e  
M arriage B i l l  ( l a t e r  M arriage Law 1971) f o r  exam ple, some p a rlia m e n ta ry  
d e le g a te s  s u c c e s s fu lly  used t h i s  c o n s t i tu t io n a l  a r t i c l e  in  t h e i r  

o p p o s itio n  to  th e  enactm ent o f  a  s ta tu to r y  m arriageab le  age and th e  
a b o l i t io n  o f c h ild  m arriageJ E s s e n t ia l ly  th e  same c o n s t i tu t io n a l  

p o s i t io n  has been re fe le c te d  in  th e  form at and scope o f th e  sa id  

M arriage B i l l .  For th e  l a t t e r  was t o t a l l y  s i l e n t  on th e  s u b je c t o f  
polygamy, and a lthough  i t  d id  co n ta in  c e r ta in  p ro v is io n s  on th e  
su b je c t o f d iv o rc e , i t  proposed no change w hatsoever in  the 
t r a d i t io n a l  ftanafi law o f  d iv o rc e . Elsewhere in  a r t i c l e  25, the 
C o n s ti tu tio n  had provided  fo r  th e  e q u a l i ty  o f c i t iz e n s  b e fo re  th e  law 
w ith o u t d is c r im in a tio n , in c lu d in g  d isc rem in a tio n  on th e  b a s is  o f sex .
This l a t t e r  p ro v is io n  could have been adopted as a  b a s is  o f fam ily  law 

reform  and th e  improvement o f  th e  p o s i t io n  o f women th e re in .  U n fo rtu n a te ly , 
no s te p  has been taken  in  th e  d i r e c t io n  o f e q u a l i ty .  In  th e  absence o f 
p o s i t iv e  and determ ined measures to  encourage j u r i s t i c  i i te h d d . compliance 
to  th e  p r in c ip le s  o f Is lam , as enco rpo ra ted  in  a r t i c l e  64 , has in  
p ra c t ic e  meant th e  co n tin u a tio n  o f the  e x i s t in g  t r a d i t io n a l  law .
In  the  absence o f a  c le a r  d e f in i t io n  o f th e  term  of a r t i c l e  64 , 
t r a d i t i o n a l i s t  z ea l has succeeded in  app ly ing  and ex tend ing  th e  n eg a tiv e  
im p lic a tio n s  o f  th i s  p ro v iso  to  a lm ost any t r i v i a l i t y  o f th e  S h ari* a .

The c o n f l ic t in g  id e a s  in c o rp o ra te d  in  th e  C o n s ti tu tio n , namely th e  

id e a l  o f e q u a l i ty  in  a r t i c l e  25 , and th e  t r a d i t i o n a l  in e q u a l i ty  favoured  
in  a r t i c l e  64 ,  le d  to  c o n f l i c t  o f a t t i tu d e s  and in d e c is iv e  no 3 '• i n  P a rliam e n t. 
Both t r a d i t i o n a l i s t s  and m odern ists  found t h e i r  j u s t i f i c a t i o n  in  th e  
C o n s ti tu tio n . One r e s u l t  was the  l e g i s l a t i v e  im passe r e f le c te d  i n  the  
fo u r  y e a r  d e la y  o f the  M arriage B i l l  i n  P a rliam e n t. The m odern ist 

a t t i tu d e  in  t h i s  re s p e c t was p o in ted  o u t in  an e d i t o r i a l  a r t i c l e  o f 
Mermon ; r e ly in g  on a r t i c l e  25 as w e ll as th e  Preamble o f the  
C o n s ti tu tio n , Mermon commented th a t :  **The new M arriage Law, on th e  

w hole, does n o t comply w ith  th e  s p i r i t  o f th e  C o n s ti tu tio n . The Preamble 
o f  th e  C o n s ti tu tio n  proclaim ed as i t s  o b je c tiv e  * to  re -o rg a n iz e  th e  
n a tio n a l l i f e  o f A fghan istan  in  accordance w ith  requ irem en ts o f the  
t im e . . .  to  form  a p ro g re ss iv e  s o c ie ty  based on s o c ia l  co -o p e ra tio n  
and p re s e rv a tio n  o f human d ig n ity .*  Subm ission of th e  M arriage 

B i l l  to  P arliam en t aroused new hopes f o r  fam ily  law  reform s. I t  was
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hoped th a t  new le g i s l a t i o n  would o f f e r  s o lu tio n s  to  problems a r i s in g  

from o p p ressiv e  u n i la te r a l  t a l a a s .  r e g i s t r a t io n  o f  t a la q , care and 

custody o f c h ild re n , dower and m aintenance, and a  g en era l d is re g a rd  

o f th e  human d ig n i ty  o f women in  th i s  co u n try . •• S ta tu te s  th a t  do n o t 

respond to  th e  new demands and do n o t f i t  the  p a t te r n  o f  today  and to ­

morrow, w i l l  soon tu rn  in to  u se le s s  and b a rre n  p r o v is io n s .11 (1)

An e s s e n t i a l ly  s im ila r  am biveience e x is te d  reg a rd in g  a r t i c l e s  
26 and 64. o f th e  C o n s ti tu tio n . Among o th e r  th in g s ,  a r t i c l e  26 
p ro h ib ite d  th e  im p o sitio n  o f punishm ent a g a in s t  human d ig n ity *  With 
no f u r th e r  c l a r i f i c a t i o n  given about th e  p re c is e  im p lic a tio n s  o f t h i s  

p ro v is io n , i t  was no t c le a r  w hether th e  S h a r i1 a  hadd p e n a l t ie s ,  e s p e c ia l ly  

f o r  th e  p r in c ip a l  o ffen ces  o f t h e f t  and f o r n ic a t io n  (z in a ) would be 
considered  as punishm ents a g a in s t  human d ig n i ty l  And i f  so , would a  
d e p a r tu re  from th e  s a id  hadd p e n a l t ie s  in  l e g i s l a t i o n  be j u s t i f i e d  under 
the  term s o f a r t i c l e  6A. N otw ithstand ing  th e  e x is te n c e  o f some 
a u th o r i ty  in  th e  Shari.1 a  le g a l  t r a d i t i o n  which p e rm itte d  a  measure o f 

f l e x i b i l i t y  in  th e  a d m in is tra tio n  o f  had£ p e n a l t ie s  p a r t i c u l a r ly  f o r  
d rin k in g  and t h e f t ,  (2) f u r th e r  c l a r i f i c a t i o n  o f the  c o n s t i tu t io n a l  
p o s i t io n  was d i s t i n c t l y  re q u ire d . This am bivalence in  id e a ls  o f th e  
C o n s ti tu tio n , and la c k  o f a d ire c te d  l e g i s l a t i v e  p o lic y  in  t h i s  
connec tion , i s  r e f le c te d  i n  th e  prolonged d e la y  in  th e  p rogress o f 

th e  d r a f t  Penal Code. A fte r  some f iv e  y ea rs  the  d r a f t  Penal Code 
has s t i l l  n o t found i t s  way to  P a rliam en t. The o r ig in a l  d r a f t  was 

subm itted  to  th e  C abinet in  1971, b u t th e  l a t t e r  d id  n o t a u th o riz e  
i t s  subm ission to  P a rliam en t, p robab ly  because th e  d r a f t  code, in  
fo llo w in g  th e  requ irem ent o f  a r t i c l e  64. o f th e  C o n s ti tu tio n , had 
v i r t u a l l y  reproduced th e  S h a r i1 a  law  o f crim es in c lu d in g  hadd p e n a l t ie s .  

Ans t h i s  was a  source o f  d isagreem ent between th e  t r a d i t i o n a l i s t s  and 

m o d e rn is ts . I t  was a p p a ren tly  the  form er who p re v a ile d  a t  th e  d r a f t in g  
s ta g e , b u t th e  l a t t e r  who were recognized  in  the  C ab inet1 s d e c is io n .

1 . Mermon e d i t o r i a l  a r t i c l e .  A Look a t  th e  M arriage Law, No.7 & 8 ,
1350 A.H. "(1970): 2 .
2 . ,fChanges in  hadd were made from tim e to  tim e as a  p a r t  o f p u b lic  
p o lic y . Thus in  th e  tim e o f th e  P ro p h et, th e  punishm ent f o r  shurb 
(d rin k in g ) was no t a  f ix e d  one. The P rophet used to  have th e  person  
flogged  b u t used to  s to p  th6 punishm ent when he considered  i t  to  be 
s u f f i c i e n t ly  d e te r r e n t .  In  the  tim e o f Abu B akr, th e  l im i t  was p laced  
a t  4-0 la sh e s  b u t Omar in c re a se d  i t  to  80 l a s h e s .11 (see M ulla, 
P r in c ip le s  o f Mahomedan Laws In tro d u c tio n ) ;  I t  i s  a lso  re p o rte d  th a t  
in  tim e o f d rough t and hunger, 1 Omar d id  n o t app ly  th e  hadd. f o r  t h e f t .
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In  th e  o p in io n  o f J u s t ic e  M.A.Wdbidi, P re s id e n t o f the  C en tra l C ourt
o f A ppeal, th e  in c o rp o ra tio n  o f hadd p e n a l t ie s  in  the d r a f t  Penal
Code was p r im a r i ly  a  m a tte r  o f p r in c ip le  which d id  no t r e f l e c t  th e

e x is te n c e  o f a  zea l f o r  t h e i r  enforcem ent* In  say ing  t h i s ,  W ahidi,
J .  re fe r re d  to  th e  e s ta b lis h e d  ju d i c i a l  p r a c t ic e ' in  A fghan istan  accord ing

to  which hadd punishm ents f o r  t h e f t  and z in a  a re  n o t enforced* In  th e

o p in io n  o f W ahidi, J . ,  t h i s  p ra c t ic e  was l i k e l y  to  con tinue even i f
th e  d r a f t  Penal Code were prom ulgated in to  law . The c o u rts  would th u s

continue to  p e n a liz e  th e se  o ffen ces  under th e  d is c r e t io n a ry  power o f

t a 1 zxr which was provided  f o r  in  th e  d r a f t  Penal Code. (1) I t  i s  a lso
arguab le  w hether th e  keeping o f wide d is c r e t io n a ry  powers o f t a f z i r

was i n  agreem ent w ith  th e  requ irem en ts o f th e  modern p r in c ip le  o f
l e g a l i t y  in  crim es and p e n a l t ie s  as in c o rp o ra te d  in  a r t i c l e  26

#
o f the  C o n stitu tio n *  f o r  " th e  p r in c ip le  o f l e g a l i t y  in v o lv es  r e je c t in g  
! c rim in a l equity* as a  mode o f ex tend ing  th e  law" (2) I t  should be noted  
t h a t  a b o l i t io n  o f ta* zTr o r  i t s  replacem ent w ith  tag  d i r  (measurement) o r 
indeed  any change in  t h i s  a re a  i s  a  m a tte r  which f a l l s  w ith in  the 
a d m in is tra tiv e  powers o f the  p o l i t i c a l  a u th o r i ty  under th e  d o c tr in e  o f 

s iy a s a . L e g is la t iv e  d e p a rtu re  from ta* z l r  does n o t pose any q u e s tio n  of 

repugnancy to  the  Shari* a  r u le s .
Ambivalence in  the  c o n s t i tu t io n a l  a t t i tu d e  tow ards law reform  i n  

g en era l and Shari* a  law  reform  i n 'p a r t i c u l a r  has no t f a c i l i t a t e d  the 
n ecessa ry  le g a l  change. In  th o se  a re a s  o f th e  law  where reform  i s  
considered  to  be n e ce ssa ry , i t  would seem ad v isa b le  t h a t  the  C o n s ti tu tio n  

should e x p l i c i t l y  say  so; i f  f o r  example improvement i n  the  le g a l  s ta tu s  
o f  women in  th e  a re a  o f  fam ily  law  i s  to  be d e s ir e d ,  th en  the  C o n s ti tu tio n  
should fo rm u la te  n ecessa ry  g en era l d i r e c t iv e s  to  t h i s  e f f e c t .

As f o r  a r t i c l e  64 and th e  repugnancy c lau se  th e re in ,  two a l te r n a t iv e  

courses w i l l  be proposed: E i th e r  th e  phrase  * b a s ic  p r in c ip le s  of Islam* 

and i t s  im p lic a tio n s  should  be c l a r i f i e d ;  i f  t h i s  proves to  be too 
d i f f i c u l t  th en  an a l te r n a t iv e  could be to  re v iv e  the  form ula  adopted in  

th e  C o n s ti tu tio n  o f 1923 which p rov ided  f o r  th e  Shari* a to  form a 

p r in c ip a l  source o f l e g i s l a t i o n .  (3 )

1* Inform al in te rv ie w  w ith  J u s t i c e ,  Wahidi (Kabul, September 1972).
2 . See more in  G lanvil l e  W illia ms. C rim inal Law, the  General P a r t . U*vJLir*\
‘1961* e< 8 :575.
3 . For th e  r e le v a n t  t e x t  see below (ch ap te r on Ju d ic ia .ry  a t  page 2 3 5 .)
* **...no deed i s  considered  a crime ex cep t by v i r tu e  o f a  law  in
fo rc e  b e fo re  i t s  com m ission ... no one may be punished excep t under th e  
p ro v is io n s  o f th e  law th a t  has come in to  e f f e c t  b e fo re  the  commission
o f  th e  o ffen ce  . . .  e t  seq.**
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I t  i s  w orth m entioning th a t  a m ajor problem of j u r i s t i c  reform  

o f th e  S h a ri1 a  concerns th e  und ers tan d in g  o f the  S h a r i1a* Q uite o f te n , 

t r a d i t i o n a l i s t  o p p o s itio n  .develops la r g e ly  because of th e  la c k  o f the  
n ecessa ry  un d ers tan d in g  on th e  p a r t  of the  m ulla  and h is  audience o r 
b o th . In  o rd e r  to  develop  a b e t t e r  und ers tan d in g  o f th e  law , i t  i s  
proposed th a t  a  commission f o r  S h a r i1 a  law  reform  should be s e t  up on a 
perm anent b a s is  to  s tu d y  and recommend such reform s o f th e  Shari* a  as may 
be necessary* The a lre a d y  f a m il ia r  p ra c t ic e  in  re c e n t y e a rs , o f 
a tta c h in g  memoranda to  l e g i s l a t i v e  B i l l s  e x p la in in g  th e  s o c ia l  and 

j u r i s t i c  bases of the  proposed l e g i s l a t i o n ,  i s  one th a t  m e rits  

g re a te r  a t t e n t io n ,  (1)
A p o in t o f g en era l i n t e r e s t  th a t  may be added here  i s  th e  r e l a t io n ­

sh ip  o f p a r ty  o rg a n iz a tio n  to  law refo rm . In  a  p a rlia m e n ta ry  system , 
p o l i t i c a l  p a r ty  o rg a n iz a tio n  c o n s t i tu te s  a  prom inent l in k  between the' 
ex ecu tiv e  and the  l e g i s l a tu r e  which can be u t l i z i e d  i n  th e  i n t e r e s t  
o f g r e a te r  co o rd in a tio n  o f a c t i v i t i e s  f o r  reform . The C o n s ti tu tio n  

o f  19&4 prov ide  f o r  th e  fo rm ation  o f p o l i t i c a l  p a r t i e s  fo r  th e  f i r s t  
time* The p o l i t i c a l  p a r t i e s  B i l l  was passed  by P arliam en t in  mid- 
1960*s , b u t when subm itted  f o r  ro y a l a s s e n t ,  i t  was u n fo r tu n a te ly  
postponed in d e f in i t e ly .  C ountless d if f e re n c e s  o f o p in io n  which a re  

tim e consuming and produce few r e s u l t s ,  has been a  d isco u rag in g  f e a tu re  
o f th e  Afghan p a rliam en t in  re c e n t y e a r s .  (2) In  a p a r ty  o rg a n iz a tio n , 
once a p o lic y  i s  fram ed, the  p a r ty  in  power u s u a lly  su p p o rts  i t  i n  
p a r lia m e n t. The p a r ty  s t r u c tu r e ,  i n  th i s  c a p a c ity , ten d s  to  add to  

th e  sense of purpose and d i r e c t io n  of th e  p a rlia m e n ta ry  p r a c t ic e .

B. Government Versus th e  R elig ious le a d e rs

The p rocess  of b u ild in g  a modern s t a t e  has b rough t about the  
w idening o f th e  s e c u la r  fu n c tio n s  o f th e  S ta te .  Much of what has been 

s a id  i n  the  d is c u s s io n  on t r ib a l is m  a lso  r e la te s  to  t h i s  c o n te x t. P r io r  

to  the  developm ent of a n a tio n a l army f o r  example, the  r e l ig io u s  le a d e rs  
p layed  an im p o rtan t m i l i t a iy  ro le  in  th e  d e c la ra t io n  of ho ly  way (jih ad )*

1 . At p re s e n t , the  L e g is la tiv e  Dept, o f the  M in is try  o f J u s t i c e ,  g e n e ra lly  
d e a ls  w ith  th e  p re p a ra t io n  of l e g i s l a t i v e  B i l l s ,  o f te n  w ith  th e  co o p era tio n  
o f the  Research Departm ent. They a re  however too  g en e ric  f o r  th e  ad
hoc purpose . The Council o f Ulama ( la mi* a t  u l— 1ulam a) s t i l l  e x i s t s ,  
b u t has l i t t l e  to  do w ith  l e g i s la t i o n ;  i t s  e x is ten c e  i s  g e n e ra lly  
nominal*
2 , See more i n  L.D upree, Afg h a n is ta n  C ontinues i t s  Experim ent in  Democracy, 
AUFS R eports, S. A sia S e r ie s , No.3: 1971; a lso  see Comparative P r o f i le s
o f Recent P arliam en ts  i n  A fg han istan , i b i d .  No.4* 1971). ~~
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a g a in s t  e x te rn a l  as w e ll as in te r n a l  i n f i d e l s ’ # (1) S im ila r ly , 
b e fo re  th e  developm ent o f p u b lic  ed u ca tio n , the  masque re p re se n te d  

th e  main i n s t i t u t i o n  f o r  l i t e r a c y  and le a rn in g , M ullas were thus 

p a r t i c u la r ly  i n f l u e n t i a l  in  th e  community, as  r e l ig io u s  le a d e rs  and 

te a c h e rs ,  as h o ld e rs  o f r e l ig io u s  endowment (waqf) and f o r  the  
m ajor p a r t  th ey  take  in  m arriage and fu n e ra l  cerem onies. But a most 
im p o rtan t a re a  dominated by th e  r e l ig io u s  le a d e rs  was th e  ju d ic ia ry *

An account o f developm ents in  a re a s  o f c o u rt o rg a n iz a tio n , development 

o f  s e c u la r  ju r i s d ic t io n s ,  le g a l  ed u ca tio n  and employment o f ju d g e s , 
can be seen  under Appendix (G), As a lre a d y  p o in ted  o u t ,  under the  

S hari*a  d o c tr in e  of s iy a s a , the  so v ere ig n  i s  a u th o riz ed  to  d e term ine  the 
ju r i s d ic t io n s  o f th e  c o u rts  and th e  manner in  which th e  S hari*a  should  

be ad m in is te red . This a u th o r i ty  o f  th e  so v ere ig n  has h a rd ly  been 
g ran ted  to  him by t r a d i t i o n a l i s t  r e l ig io u s  le a d e rs  o f th e  p a s t  in  
A fghan istan , In  the  la t te r *  s view , co n tin u a tio n  o f th e  u n iv e rsa l 
ju r i s d ic t io n s  o f th e  Shari* a  c o u r ts , f o r  example, v i r t u a l l y  sym bolized 

the  Is lam ic  c h a ra c te r  o f th e  S ta te  and the  con tinued  e x is te n c e  o f th e  
S h a ri* a . S im ila r ly , ju d g esh ip  was supposed to  be a s p e c ia l i ty  o f the  
r e l ig io u s  le a d e rs .  Reduction o f th e  ju r i s d ic t io n s  o f the  S h ari* a  c o u rts  
and the  c re a tio n  o f a d m in is tra tiv e  ju r i s d i c t i o n s ,  development o f 
i n s t i t u t i o n s  f o r  modem le g a l  s tu d ie s ,  and th e  opening o f ju d i c i a l  
p o s ts  to  o th e r  p ro fe s s io n a ls  though a l l  a ccep tab le  w ith in  the  d o c tr in e  of 
s iy a s a , were n e v e re th e le ss  opposed and re se n te d  by re l ig io u s  le a d e rs .

This s tru g g le  between th e  Government and the  r e l ig io u s  e s ta b lish m e n t, 
d u rin g  th e  b u ild in g  o f  th e  modern s t a t e ,  meanwhile re p re se n ts  a  course 
o f s tru g g le  w ith  r e l ig io u s  t r a d i t io n a l is m  which i s  n o t always th e  same 
as a  s tru g g le  a g a in s t  th e  r e l ig io n  i t s e l f *

I t  h as to  be borne in  mind th a t  in  th e  background o f t h i s  

process o f  g radual m odern ization  l i e s  a  t r a d i t i o n  o f dom inantly  am icable 

r e la t io n s  between th e  p o l i t i c a l  a u th o r i ty  and th e  r e l ig io u s  e s ta b lish m e n t. 
In  th i s  p a t te r n  o f r e l a t io n s ,  th e  r e l ig io u s  le a d e rs  w ere, b ro ad ly  

speak ing , th e  p o te n t ia l  a l l i e s  o f th e  p o l i t i c a l  a u th o rity *  (2) Because

1* Many in s ta n c e s  can be found in  h is to r y  where th e  Amir o b ta in ed  
a  f i tw a  o f th e  m ullas le g i t im is in g  th e  waging o f w ar a g a in s t  re b e l 
tribesm en  in  th e  name o f r e b e l l io n  a g a in s t  th e  k ing  o f Islam*
2* In  th e  co n tex t o f t r i b a l  p o l i t i c s ,  the  m ullas have a t  tim es 
supported  the  t r i b a l  c h ie fs  a g a in s t  th e  Government, This has however 
o ccurred  o n ly  where th e  Government r a d ic a l ly  opposed the  m ullas*
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o f th e  Qurhnic in ju n c tio n  commanding obedience to  th e  R u ler, because o f 
t h e i r  employment in  th e  ju d ic ia r y  and ed u ca tio n  e t c . ,  because th ey  
rece iv ed  g ra n ts ,  s u b s id ie s , and h e ld  c o n tro l o f the  r e l ig io u s  endowments 
w ith  th e  consen t o f th e  Government, (1) and because the  Amirs p ro ­

claimed them selves as p a tro n s  o f r e l ig io n ,  th e  i n t e r e s t s  o f the  Govern­

ment and th o se  o f r e l ig io u s  le a d e rs  o f te n  co incided* In  th e  a re a  o f the  

a d m in is tra tio n  of j u s t i c e ,  the  q a d is f m u ftis  * ( ju r is c o n s u l ts )  and 

mufrtasibg ( r e l ig io u s  o v e rs e e rs ) ,  were keen e n fo rc e rs  o f th e  S h ari* a  
which was meanwhile the  a u th o r i ta t iv e  law o f th e  la n d . As p a r t  o f t h e i r  

re l ig io u s  d u t ie s ,  imams o f the  ractsques in  F rid ay  sermons (khutba) 
u t te re d  t h e i r  continued a lle g ia n c e  to  th e  R uler o f th e  tim e . In  tim e o f 
war a g a in s t  th e  * i n f i d e l s 1* the  r e l ig io u s  le a d e rs  and th e  R uler jo in e d  
hands in  p u r s u i t  o f t h e i r  common o b je c t iv e . In  th e  l i g h t  o f th i s  
t r a d i t i o n a l  p a t te r n ,  and because o f th e  p iecem eal and mixed n a tu re  o f  
th e  m odern ization  programmes, th e  Government has o f te n  been ab le  to  
m ain ta in  a  le v e l  o f good r e la t io n s  w ith  th e  r e l ig io u s  le a d e rs .  Many of 
th e  r e l ig io u s  le a d e rs  a lso  adapted  and so ften ed  t h e i r  a t t i t u d e  tow ards 

m od ern iza tio n . In  s h o r t ,  so lo n g  as th e  Government avoided r a d ic a l  
m easures a g a in s t  th e  r e l ig io u s  le a d e r s ,  the  l a t t e r  w ere, u n lik e  the  
t r i b a l  c h ie f s ,  p o te n t ia l  a l l i e s  r a th e r  than  opponents o f i t s  a u th o r i ty .
The r u le r s  a lso  d if f e r e d  in  t h e i r  a t t i tu d e s ;  w hile Amir Abdurrahman, f o r  
example, s u c c e s s fu lly  reduced c e r ta in  f in a n c ia l  p r iv i le d g e s  o f the 
m ullas and took  c o n tro l o f th e  r e l ig io u s  endowments, h is  su ccesso r 
Amir H ab ibu llah  i s  known f o r  h is  l e n ie n t  a t t i t u d e  toward th e  m u lla s , 

Amanullah* s r e ig n , in  th e  p re se n t c en tu ry , p robab ly  re p re se n ts  th e  

ojiLy p e rio d  d u rin g  which th e  Government adopted m easures which r a d ic a l ly  
opposed th e  r e l ig io u s  le a d e r s .  Even du rin g  th e  f i r s t  f iv e  y ears  o f 
Amanullah* s r u l e , h is  r e la t io n s h ip  w ith  th e  r e l ig io u s  le a d e rs  remained 

g e n e ra lly  u n ev en tfu l. I t  Was d u rin g  th e  subsequent y ea rs  o f Amanullah1 s r u le

1 , U n til  th e  m id-l880*s, r e l ig io u s  groups in  A fghan istan  known 
as m u lla s , s £h ibz5das. k h o jazad as , and f i q i r s  **received n e a r ly  
h a l f  th e  revenue o f  th e  coun try  from th e  s t a t e ,  and 1 /lO th  o f  th e  
lan d  produce d i r e c t l y  from th e  land-ow ners as c h a r i ty .  Among 
them th e  m ullas were most i n f l u e n t i a l  w ith  the  p e o p le .,.* 1 (see
H.Knkar, The Consolidation o f  ,tn e  Uentxal -Author i t y i n  A fg h a n is ta n  
b ^ d e r  ALiir !Abd al-R ahm an, 1880-1896 , London U n i. d h e s i s , 19681163^
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th a t  a  p a t te r n  o f h o s t i l i t y  developed tow ards tho  r e l ig io u s  estab lish m en t*  (1) 
In  a d d itio n  to  th e  G overnm ents m easures designed  to  em ancipate women 
le g a l ly  and s o c ia l ly ,  Amanullah took  c e r ta in  s te p s  th a t  d i r e c t ly  a f fe c te d  

the  m ullas# (2)
In  th e  wake o f th e  r e b e l l io n  o f 1929, King M* N adir (1930-1933) 

adopted a p o lic y  o f rapproachem ent towards bo th  th e  t r i b a l  and r e l ig io u s  

lead e rs*  C onsiderab le  concessions to  th e  l a t t e r  were made, f o r  
example, in  th e  C o n s ti tu tio n  o f 1931 and in  o th e r  m easures such as the  
s e t t in g  up o f a  Department o f  Ih te s a b . and the  e s tab lish m en t o f a  Council 

TJlama# Some such m easures may have been j u s t i f i e d  in  view o f th e  

g e n e ra lly  p re c a rio u s  s i tu a t io n  o f  th e  government*’- A f te r  some y ears  o f 

s t a b i l i z a t i o n  and l a t e r  expansion , th e  Government g ra d u a lly  showed 

g r e a te r  confidence in  i t s  r e la t io n s h ip  w ith  th e  r e l ig io u s  lead e rs*

A tre n d  in  th e  G overnm ents a t t i t u d e  s in ce  1930’ s i s  a  move away from  
the  p o lic y  o f conform ity  to  th e  w ishes o f th e  re l ig io u s  le a d e rs  tow ards 
a  p o s i t io n  where the  Government t r i e s  to  persuade them to  cooperate  
in  th e  g radual e f f o r t s  to  modernize* (3) This gradualism  seems to  have 
a f fe c te d  n o t on ly  th e  pace b u t a lso  the  p r i o r i t i e s  o f th e  m odern ization

1 * "Amanullah, upon h is  coming to  the  th ro n e , d e c la re d  the* e x to m a l 
independence o f A fghanistan  from G.B* In  t h i s ,  he could n o t have 
touched a  more v i t a l  cord in  th e  Afghan h eart*  People flo ck ed  to  him . 
lo v in g ly  and e s p e c ia l ly  a f to rh e  d id  succeed to  g a in  the  complete i n ­
dependence o f  A fghanistan  in  1919, he was regarded  a s  a  n a tio n a l hero  
by a l l  people  and by th e  mullas* Amanullah went a  s to p  f u r th e r  in  h is  
p ro fe s s in g  a deep i n t e r e s t  in  p an -Is lam ic  a f f a i r s * •* th e  f in a n c ia l  a id  
o f  th e  s ta t e  towards th e  upkeep o f r e l ig io u s  i n s t i t u t i o n s ,  as w e ll as 
th e  annual allow ances o f m u lla s , were ap p re c ia b ly  increased* .**  In  
1925, however, Amanullah appeared in  a com pletely  d i f f e r e n t  co lo u r; 
he made i t  p la in  th a t  the  only  people who r e s i s te d  th e  in n o v a tio n s  
were th e  p r i e s t s  and h en ce fo rth  he decided  a  war on them and add ressed  
h im se lf to  th e  ta s k  o f d e th ro n in g  th e  h ie ra rc h y  o f th e  m ullas*"
(I*A* Shah, The Tragedy o f Amanullah. London 1933: 106, 177)*
2* R elig ious le a d e rsh ip  (i*e# to  be a  m ulla) o r  te a c h in g  ( ta d r is )  
was made dependent on exam ination and th e  p o sse ss io n  o f o f f i c i a l  
c e r t i f i c a t e .  Amanullah re fu sed  to  g ra n t im p o rtan t jo b s  o r  su b s id ie s  to  
c e r ta in  m ullas and a ttem pted  to  l i m i t  t h e i r  in f lu e n c e  in  th e  ju d ic ia r y  
and ed u ca tio n ; he a lso  denied them tho  r ig h t  to  s tu d y  a t  orthodox 
Deoband school in  In d ia ; and continued  m a in ta in in g  c o n tro l o f  the  waqf* 
3* "The regime has s e t  o u t to  e n l i s t  sup p o rt o f th e  r e l ig io u s  le a d e rs  
in  the  p ro cess  o f s ta te - b u i ld in g ,  and p r o f i t in g  from Amanullah1s 
experience  has succeeded to  a  la rg e  e x ten t# * , t h e i r  h o s t i l i t y  to  th e  
growing power and sec u lo .r iz a tio n  o f the  c e n tr a l  Government appears 
to  have so ftened*" (R. S. Newell, The P o l i t i c s  o f A fg h an is tan , op# c i t :  
7 5 ) .
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programme* M il i ta ry ,  economic and a d m in is tra tiv e  reform s seem to  have

been given p r i o r i t y  over s o c ia l  and le g a l  reforms* The economic
asp ec ts  o f the  Five-Y ear P lans f o r  example outw eigh th e  a t te n t io n

given th e re in  to  s o c io - le g a l reforms* The ro le s  o f th e  r e l ig io u s
le a d e rs  have, n e v e r th e le s s , been d ec lin in g *  The Department o f Ih te sa b

f o r  example d isap p eared  in  th e  1950* s ,  and th e  Council o f  Ulama has

fu n c tio n ed  la r g e ly  as an in s tru m en t o f th e  Government in  re l ig io u s
m atte rs*  The o f f i c i a l  u n v e ilin g  o f women in  1959 and th e  re c e n t
expansion of women1 s ed u ca tio n  were accep ted  w ith  no o rg an ised  o p p o s itio n

by th e  r e l ig io u s  le a d e rs . One o r  two in c id e n ts  o f r e l a t i v e ly  minor
im portance occurred  in  1959 when th e  t r a d i t i o n a l i s t s  and re l ig io u s
le a d e rs  opposed the  o f f i c i a l  u n v e ilin g , b u t th ey  were q u ic k ly  s ile n c e d

by the  army tro o p s . (1)
An e f f o r t  has been made to  r e - o r i e n t  th e  t r a in in g  o f r e l ig io u s

p ro fe s s io n a ls  toward a  w ider o u tlo o k  and g re a te r  t o le r a t io n  o f  noi>-
t r a d i t io n a l  v a lu e s , p a r t i c u la r ly  in  th e  s p e c ia l is e d  secondary sch o o ls
(mad r  a ss  a s ) * in  th e  F acu lty  o f Is lam ic  Laws, th e  F a c u lty  o f Law and

*
P o l i t i c i a l  S c ien ce , and th e  J u d ic ia l  T ra in in g  Course* The Government 
a lso  s e t  up a  new o rg a n is a tio n  f o r  th e  a d m in is tra tio n  o f r e l ig io u s  
a f f a i r s  to  be known as th e  Awqaf A d m in is tra tio n . The o rg a n is a tio n  i s  to  
c a r ry  o u t r e l ig io u s  p o lic y  and p rov ide  f in a n c ia l  su p p o rt f o r  the  
o p e ra tio n  o f mctSques, sh r in e s  and m onasteries*  I t  would appear to  bo 
a  means o f 11 c e n t r a l i s in g  and co o rd in a tin g  government r e la t io n s h ip s  w ith  

Afghanistan* s t r a d i t io n a l  r e l ig io u s  lead e rs*  I t  can a lso  m onito r and 
in f lu e n c e  t h e i r  p o l i t i c a l  b e h a v io u r , '1 (2) A s im ila r  purpose can be 

seen i n  th e  s e t t in g  up o f th e  Commission f o r  th e  A ffa irs  o f Holy P laces  

in  1970 under th e  honorary  chairm anship o f  King M, Zahir* Although th e  
p rim ary  purpose o f th i s  Commission as i t  appears in  i t s  C o n s ti tu tio n , 
was th e  p re s e rv a tio n  and improvement o f ho ly  p la c e s , i t  n ev e rth e le ss  seems,

1 . "The reduced s ta tu s  o f th e  m ullas was d ram atised  in  In to  1959 when 
c i v i l  d is tu rb a n c e s  were touched o f f ,  in  p a r t  by u l tr a -c o n s e rv a tiv e  
m ullas,w ere  q u ic k ly  suppressed  by army tro o p s . This show o f  p u b lic  
d e fian ce  a g a in s t  Government* s m odernising e f f o r t s  f a i l e d  to  evoke any 
s ig n i f ic a n t  p u b lic  sympathy elsew here in  th e  country* The Government 
however continued  to  reco g n ise  th e  in te g r a t iv e  fo rc e  o f  Islam  and th e  
c o n s tru c tiv e  ro le  which the  m ullas could p la y ,"  (H.H. Staith e t  a l ,
M . .Area Hand Book f o r  A fg h an is tan , op, c i ts  203).

See d e t a i l s  under c h ap te r  on ju d ic ia r y ,  Appendix (0 ).
2* R.S, Newell, ib id s  173*
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from th e  com position o f th e  Commission, th a t  i t  was designed  to  

fu n c tio n  as a  h ig h ly  p laced  policy-m aking  body in  re l ig io u s  a f f a i r s *  (1) 

In  th i s  way, th e  Government tended to  em phasise th e  r e l ig io u s  component 

o f i t s  a u th o r i ty  as  a  means o f su p e rv is in g  th e  a c t i v i t i e s  o f th e  

r e l ig io u s  le ad e rs*

1* Art* 9 , C o n s ti tu tio n  o f th e  Commission f o r  th e  A ffa ir s  o f  Holy 
P la c e s : n Members o f the  Commission a re : the  Prime M in is te r , C hief
J u s t i c e ,  M in is te r  o f I n t e r i o r ,  M in is te r  o f  J u s t i c e ,  M in is te r  o f 
In fo rm atio n  and C u ltu re , Deputy M in is te r  o f F o reign  A f fa ir s ,
P re s id e n t o f  th e  Awqaf A d m in is tra tio n , P re s id e n t o f th e  Council 
o f  Ulama, and o th e r  such persons as  may be s e l e c te d . . .  wSee th e  
Afghan Year Book (De A fghan istan  Kalanay) f o r  134-9 (1970); 319.
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Appendix (A)

E xcerp ts from  th e  p a rlia m e n ta ry  debate  on a r t i c l e  (1)
of th e  M arriage B i l l  19&7 r e f e r r e d  to  a t  page (28)

11 I f  we upheld  such custom ary p r a c t ic e s ,  we would in f a c t  be opening 
th e  door to  a  h o s t  o f un rig h teo u s c laim s and in c re a se d  te n s io n  among 

p e o p le . Moreover such p ra c t ic e s  may be po p u la r i n  c e r ta in  p a r t s  b u t 
n o t so  i n  o th e r  p a r ts  o f th e  c o u n try , th e re fo re  I  confirm  th e  d ra f te d  

form  o f a r t i c l e  (1) i n  i t s  e n t i r e ty ,"  (H .B adri, W .J .J .  No,22 , June 1967), 

This was fo llow ed  by Karmal who argued i

"L e t us lo o k  a t  th e  is s u e  fro m .th e  p o in t  o f view  o f b o th  S h a ri* a  and 

modem c i v i l  la w s . In  S h a r ia ,  as I  u n d e rs tan d , any usage t h a t  causes 
undue p re s s u re , com pulsion and c r u e l ty  on th e  in d iv id u a l  and undermines 
th e  w e ll-b e in g  o f  th e  p u b lic  w h ile  a ls o  la ck in g  i n  e x p l i c i t  a u th o r i ty  in  
S h a r ia , would be a  form o f  bed*at -  in n o v a tio n  - ,  Most a p p a ll in g  among 

such  usages a re  th o se  r e l a t e d  to  m a rria g e . I  know hundreds o f fa m ilie s  
from  ny v i l l a g e  who owned average s iz e s  o f lan d  p ro p e rty , and w ere fo rce d  
to  s e l l  them i n  o rd e r to  m eet th e  expenses o f engagement, wedding and 
th e  compulsory b rid q p rlco , and I  th in k  th i s  i s  th e  common p a t te r n  in  
th e  whole o f  A fg h an is tan , I  beg th e  covered  d e p u tie s  to  pay a t te n t io n  to  

t h i s  m a tte r .  The p u b lic  i n t e r e s t  r e q u ire s  th e  l e g i s l a tu r e  to  f i g h t  th e se  

re c u r re n t  s o c ia l  m is c h ie fs . To p r o h ib i t  th e se  p ra c t ic e s  would be e n t i r e ly  

i n  accordance to  S h ari* a  and th e  requ irem en ts  o f s o c i a l  J u s t i c e ,  From th e  
v iew po in t o f modern c i v i l  law , th e re  i s  a  d if f e re n c e  betw een c i v i l  and 
c r im in a l law s, i n  th e  f o m e r  th e  p u b lic  p ro se c u to r  can i n i t i a t e  p rosecu­
t io n  whereas i n  c i v i l  m a tte rs  th e re  needs to  be on in d iv id u a l  com plain t. 
S in ce  most o f th e  s a id  p o p u la r p ra c t ic e s  abou t m arriage  f a l l  under the  
c i v i l  c a te g o ry , J u d ic ia l  p ro cess  can o n ly  b eg in  by  an in d iv id u a l  c la im .
I t  i s  i n  t h i s  c o n te x t t h a t  th e  law  ought to  ensure  adequate J u d ic ia l  

r e l i e f  to  th e  p l a i n t i f f .  No re c o g n itio n  to  th e se  usages shou ld  be g iven  

i n  th e  c o u rts  o f  law . But a  p a r ty  who s u f f e r s  f in a n c ia l  damage because 

o f  th e se  usages o r  i f  a  g i r l  i s  fo rc e d  in to  m arriage  a g a in s t  h e r  consen t 

th e  law  ought to  p rov ide  f o r  t h e i r  J u d ic i a l  r e l i e f .  In  my view  a r t ,1  i s  
sound i n  i t s  d r a f te d  fa rm ,"  (BJCarm al).  i b i d .  Note also*

11 To d a te  th e  rig h ts , o f women i n  re g a rd  to  m arriage  a re  dow ntrodden. 
They a re  n o t g iven  th e ir ,  c i v i l  r i g h t s ,  n o r t h e i r  S h a r f a  r ig h t s  s The 

f a th e r  fo rc e s  h i s  aduLt d au g h te r in  m a rr ia g e , th e  b ro th e r  does th e  same
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to  h is  s i s t e r  and so  do o th e r  r e l a t i v e s .  Ih ey  u s u a lly  do so  w ith o u t 

ta k in g  any n o tic e  o f h e r  consen t o r o b ta in in g  a l e g a l  document of 

agency from  th e  g i r l .  I t  i s  i n  view o f th e se  problems t h a t  a r t i c l e

(1) had been d r a f t e d .” (H .H id a ia t, i b i d ) .

Confirm ing th e  above v iew s, an o th e r deputy  commented:

”The second c lau se  i s  c o r r e c t  f o r  th e  reaso n  th a t  among th e  people o f 
A fghan istan  many p ra c t ic e s  e x i s t  which a re  w ho lly  a n ti-S h a rI* a  and 
u t t e r l y  o p p re s s iv e .” (S.M.H. F a z e l i ,  i b i d ) .

This was fo llow ed  by a t r a d i t i o n a l i s t  view  a rg u in g  t h a t :

”I f  we re p la c e  th e  p h rase  *nafeifr and mankufra* w ith  rth e  c o n tra c tin g  
p a r t ie s *  (*aqedein ) i t  would make i t  more com prehensive, as the  l a t t e r  
in c lu d es  ag en t and g u a rd ian . I  propose th e  t e x t  should  re a d  *nekab i s  
c o n tra c te d  upon th e  o f f e r  and accep tance of th e  *aqedein  in  th e  p resence  
of w i tn e s s e s .1,1 (A.W .Sadaqat, i b i d ) .  The above p ro p o s it io n  re ce iv ed  
wide su p p o rt among th e  d e le g a te s  and was f i n a l l y  adop ted . R e la tin g  to  

th e  o f te n  a r b i t r a r y  p ra c t ic e s  observed on th e  p a r t  o f th e  g u a rd ian s , 

one deputy  commented: ”1 agree w ith  Sadaqat*s p ro p o sa l only  when

th i s  ph rase  *in accordance to  th e  Is lam ic  S h a r i * a 1 i s  added, f o r  th e  
p a r t ie s  may c o n tra c t  nikafr i n  an un-S hari*a  m anner, which i s  n o t unknown 
in  th i s  c o u n try .” (A .W dsefi, i b i d ) .  In  an  a ttem p t to  i l l u s t r a t e  th e  
im p lic a tio n s  o f  a r t i c l e  (1 ) , K arzai commented : "Usages shou ld  be of
no v a lu e , f o r  among th e  Pushtuns th e re  a re  many adverse  u sag e s . For 

in s ta n c e , zhagh-kawol ( c a l l in g ) , when a man f i r e s  a  sh o t i n  th e  a i r  

n e a r  th e  re s id e n c e  o f th e  woman he w ishes to  m arry . N e ith e r  th e  g i r l  

no r h e r  fa m ily  may be i n  fav o u r o f th e  m atch, and y e t  th e  wooer w i l l  

sp read  th e  word th a t  he f i r e d  th e  sh o t and in  t h i s  way p u ts  p re ssu re  

on th e  g i r l* s  fam ily  to  ccmply w ith  h is  w ish e s .” (A.A. K a rza i, i b i d ) .  

This p ra c t ic e  o f zhagh-kawol i s  r e s o r te d  to  as a l a s t  r e s o r t  when no 
o th e r  means have proved s u c c e s s fu l .  See M.Ali (Manners and Customs 
o f th e  Afghans) Kabul, 19^8 : 12.
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Appendix (B)

E xcerp ts from  th e  P a rliam en ta ry  D ebates on M arriage 
B i l l  1967 r e l a t i n g  to  C hild  C arriage  as r e f e r r e d  to

on page ih  .

" ••••C o n s id e rin g  ed u ca tio n , one ought to  a llo w  th e  p ro sp e c tiv e  spouse 
to  com plete a t  l e a s t  th e  ly c ee  and t h i s  would mean up to  abou t e ig h te e n ; 

to  e n a c t f i f t e e n  as th e  l e g a l  age f a r  m arriage  would seem to  in te r r u p t  
th e  course  o f educa tion*” (G.Mustapha W .J .J .  No.22, 13U6 -  June 1967): 
see  a ls o  M.O.Andkoee l o c . c i t .  to  th e  s im ila r  e f f e c t .  I t  was argued  

a g a in s t  t h i s  a  " th e  enactm ent o f m arriag eab le  age a t  f i f t e e n

does n o t im ply any com pulsion; i t  w i l l  s t i l l  be up to  th e  in d iv id u a ls  
to  d e la y  t h e i r  m arriage  as lo n g  as th ey  w ish  **•” (Dawary l o c . c i t ) .
This was ag a in  d isp u te d  in  t h a t  " • •  .from  th e  p o in t  o f view  o f th e  
b io lo g ic a l  grow th, such  a low age would le a d  to  u n h ea lth y  f a m i l ie s .
A lso th e  im m aturity  o f th e  young couple would s e v e re ly  a f f e c t  th e  o f f ­
s p rin g  o f  such  a union  • • •  I  propose th a t  th e  age o f m arriage  be en ac ted  
a t  tw enty-tw o • • •" (D rN a rz a n  l o c . c i t ) .  But t h i s  was o b je c ted  to  :
" f i f t e e n  seems a p p ro p ria te  a lthough  argument can be r a is e d  i n  favour 
o f a  low er age f o r  g i r l s • • •  tw enty  two i s  a g a in s t  Is lam , th e  Prophet 

m arried  fA *isha, and A ll m arried  Fatim a b o th  a t  much low er ages . . .  " 
(F a z e li  l o c . c i t ) .  A nother d e leg a te  a rg u e d : " f i f t e e n  y e a rs  i s

j u s t i f i a b l e  as a  m inim um ... as f o r  th e  p ro p o s it io n  th a t  th e  term  fg u a rd ian 1 

be added, I  d is a g re e . For i t  would make i t  p o s s ib le  f o r  a  g u ard ian  to  
r e p o r t  a  m inor g i r l  as m ajor and v ic e  v e rsa  to  th e  c o u r t . • ♦ • . "  (G .P.U lf a t  

l o c . c i t ) .  Farhang p u t forw ard  h is  op in ion  t h a t " I t  i s  our d u ty  to  a v a i l  
o u rse lv es  to  th e  maximum o f th e  r ig h t s  g ran ted  in  S h a r i a  f o r  women.

Adding th e  term  1 guardian* would re n d e r  th e  law  in to  som ething s h o r t  

o f t h i s  i d e a l .  The b a s ic  fe a tu re  o f n ikah  i n  Is lam  i s  th e  n ik ah  o f 

m a jo r i ty . In  view o f th e  c o rru p t m orals o f denying women t h e i r  r ig h t s  
w hich a re  p re v a le n t i n  our s o c ie ty ,  I  th in k  th e  b a s ic  s te p  i s  to  a b o lish  

c h i ld  m arriage  a l to g e th e r  and s p e c ify  n lk ifr to  m ajor persons on ly  . . . . 11 
(H .S.Farhang l o c . c i t . ) •

The above p ro p o s it io n  was however o b je c ted  to  by a  d e le g a te  who 
i n t e r  a l i a  emphasized t h a t  " S h a r i1 a  c le a r ly  p e rm itte d  c h i ld  m a r r ia g e . . .

I  beg th e  re v e red  d e le g a te s  n o t to  c o n tra d ic t  S h a r ia  i n  t h i s  p a rliam en t 

. . .  " (F a z e li  l o c . c i t ) .  This was pursued  by Sadaqat who a rg u ed :
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"assuming th a t  we a llo w  c h i ld  m a rria g e , as i s  th e  case  i n  th e  

d r a f t  b e fo re  u s ,  th en  to  adopt th e  m arriag eab le  age on th i s  b a s is  as 

e ig h te e n  o r tw enty-tw o, i n  t h a t  case  we would have e n t i t l e d  th e  

g u ard ian  to  c o n tra c t  g i r l s  i n  m arriage  even a t  tw enty-tw o as m inor 

p e rso n s , and th i s  would be a  b la t a n t  d e n ia l  to  m ajor persons o f  t h e i r  

S h a r i a  r i g h t s ; th e  Shurfl (P arliam en t) i s  n o t e n t i t l e d  to  do t h i s .  

T herefo re  th e  m arriag eab le  age cannot be s p e c i f ie d ,  we may s p e c ify  th e  

age o f m a jo r ity  and th i s  i s  f i f t e e n  y e a rs  p e r  ag reed  upon (m ufta b ih i )  
r e l ig io n ,  above which th e  g u ard ian  has no r i g h t  o f  i j b a r  ..." (A .W .
S ad aq at, l o c . c i t . ) .

Another r e l ig io u s  le a d e r  commented i  "B efore I  come to  th e  p o in t  
I  would l i k e  to  thank my co lleag u e  F a z e l i  f o r  h is  e a rn e s t  defence  o f Is lam ; 
t h i s  i s  i n  f a c t  a  d u ty  o f  a l l  Muslims. .  .s to p p in g  m ajor persons from  

m arriage  would mean opening th e  way t o  m oral c o r ru p tio n . U iis  i s  why 

S h a r i1 a  has adopted  a  m iddle term  o f f i f t e e n  y e a r s .  Moreover my p o in t 

i s  t h a t  we canno t e n te r ta in  a  p ro p o s it io n  o r a  p rocedure  which in d ic a te s  
a d if f e re n c e  betw een th e  s t a t e  law  and S h ari* a  law  o r  even to  make such 
a d isc rep an cy  p a lp ab le"  (H.Hedfiyat l o c .  c i t . )  To th i s  a  d is s e n t in g  v o ice  
answ ered: " In  my view th e  age o f f i f t e e n  y e a rs  i s  n o t adequate  gener­
a l l y  f o r  th e  boys and g i r l s  i n  A fghan istan  who a t  t h i s  age a re  on th e  
whole econom ically  and m e n ta lly  dependent on t h e i r  f a m il ie s  and a re  

s u b je c t  to  th e  p re ssu re  and com pulsion o f t h e i r  g u a rd ia n s . In  p ra c t ic e  
such  compulsion has undermined the  p sy ch o lo g ica l c o m p a ta b ili ty  o f  th e  

sp o u se s . I  th in k  e ig h te e n  i s  a  p re fe ra b le  a g e .” (K.Ahmad l o c . c i t . ) .

Another r e l ig io u s  le a d e r  argued th a t  no age sho u ld  be s p e c i f ie d :

"The age o f  f i f t e e n  was f ix e d  in  e a r ly  Is lam  b a s ic a l ly  f o r  b a r re n  women.

F o r f e r t i l e  g i r l s  m a jo r ity  i s  e s ta b l is h e d  upon th e  s ig n s  o f p u b e rty . As 
f o r  th e ,p o s s ib le  consequences o f a  s p e c i f ie d  age f o r  m a rriag e , say  a t  

f i f t e e n ,  we would i n  f a c t  g ive  th e  g u ard ians a  s t i l l  g r e a te r  o p p o rtu n ity  
f o r  ab u se . F o r in s ta n c e  a  g i r l  may o b ta in  p u b e rty  a t  t h i r t e e n ,  fo u r te e n  
o r  f i f t e e n ;  i f  we d id  n o t c o n s id e r th i s  a  nik&fr o f m a jo r ity  we would 

have e n t i t l e d  th e  g u a rd ian  to  c o n tra c t  h e r  i n  m arriage  os a  m inor.

T herefore  I  th in k  th e  wisdom o f S h a r i a  i s  l o f t i e r  th an  our e s tim a tio n s . 

J u s t  as S h a r i fa  has n o t f ix e d  any age f o r  m a jo r i ty , we le av e  i t  vague to o ,  

and I  propose t h a t  th e  t e x t  be amended to  re a d : " . . . , nik&b o f  a  n&kib and 
mank ufra who a re  n o t m ajors i s  n o t a  nik&fr o f  m a jo rity ." (M JS .Irsh a d  l o c . c i t ) .
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H*Hedayat a p t ly  co n sid e red  th e  above s ta tem e n t as incom plete i n  say ing  
t h a t i  " b a s ic a l ly  m a jo r ity  i s  o f two k in d s , one i s  n a tu r a l  m a jo r ity  
and th e  o th e r  i s  ju r i s p r u d e n t ia l  m a jo rity *  The form er o f  course  v a r ie s  

i n  persons and environm ents; i t  was because o f  th i s  v a r i a b i l i t y  t h a t  

th e  f iq h  a ss ig n ed  a ju r i s p r u d e n t ia l  c r i t e r i o n  f o r  m a jo r ity  which i s  

deemed to  be c e r ta in  a t  f i f t e e n  y e a rs  o f  age*"
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Appendix (0) 

(The J u d ic ia ry )

In tro d u c tio n s
The lo n g -s ta n d in g  dom ination o f  th e  j u d ic i a l  h ie ra rc h y  by th e  

r e l ig io u s  le a d e rs  in  A fghan istan  has fu n c tio n ed  as an o b s tac le  

to  th e  e f f o r t s  f o r  le g a l  reform  and h e a lth y  a d a p ta tio n  to  s o c ia l  change* 
R eferences have been made, in  th e  p rev io u s  c h a p te rs , to  the  

t r a d i t i o n a l i s t  r e s is ta n c e s  a g a in s t  the  m odern ization  programmes of King 
Amanullah d u rin g  th e  19 2 0 's and how the  re l ig io u s  le a d e rs  d e f ie d  th e  
Nizamnama refo rm s,

The dow nfall o f Amanullah and i t s  a e tio lo g y  i s  a  v a s t  a re a  f o r  
in q u iry  and a  s u b je c t o f co n sid e rab le  d isagreem ent among contem porary 
com m entators. R elig ious conservatism  i s  by no means suggested  to  be 

the  o n ly  f a c to r  to  be h e ld  re sp o n s ib le  f o r  th e  ap p aren t f a i l u r e  o f th e  
1920 's  re fo rm is t  a c t i v i t i e s .  I t  seems however t ru e  to  say th a t  the  
re b e l l io n  a g a in s t  Amanullah, p robab ly  t r i b a l i s t  in  o r ig in ,  wag 

a c t iv e ly  endorsed and expanded by th e  re l ig io u s  le a d e r s .  (1)
This c h a p te r  i s  an a ttem p t to  i l l u s t r a t e  the  g radua l changes th a t  

have been e f fe c te d  in  the  ju d ic ia r y  s in ce  1 9 2 0 's . The e x is te n t  tendency 
in  th i s  f i e l d  appears to  be th a t  A fghanistan  i s  moving in  th e  d i r e c t io n  

o f  m odernizing th e  ju d ic ia r y  in  th re e  ways* One i s  th e  o rg a n iz a tio n a l 
change o f re p la c in g  th e  r e l ig io u s  ju r i s d ic t io n s  w ith  s e c u la r  j u r i s d i c t i o n s ,  
the  o th e r  i s  th e  s e c u la r iz a t io n  o f  th e  law , and the  t h i r d  i s  the i n s t r u ­

m ental change o f opening th e  ju d i c i a l  p o s ts  to  f r e s h  u n iv e r s i ty  g rad u a tes  
and th e  fo rm a lly  educa ted .

1 . A form  o f  su bversive  propaganda by the  m ullas d ire c te d  to  th e  
NizaranAraas i s  noted in  th e  fo llo w in g  passage? "As e a r ly  as 1923 
l e g i s l a t i o n  assu red  Afghan women c e r ta in  h i th e r to  den ied  r ig h t s  
such as th e  freedom to  m arry th e  man o f t h e i r  ch o ice . This 
l e g i s l a t i o n  had a lre a d y  been used e f f e c t iv e ly  as propaganda by m ullas 
in  so u th ern  A fghan istan  who d u rin g  the  1924 Khost r e b e l l io n  by*the 
Mangal t r i b e  went about th e  t r i b a l  a re as  b ran d ish in g  in  one hand 
the  Qur*an and in  the  o th e r  the  Nizamnama, in v i t in g  t ru e  Muslims to  
choose between th e m .. . .  By 1928 th e  m ullas had g enera ted  a  good d ea l 
o f  propaganda to  th e  e f f e c t  th a t  th e  u p r is in g  was a  h o ly  war a g a in s t  
the  i n f i d e l  K ing ." (L .B .P ou llada, Reform and R eb e llio n  in  A fghan istan , 
1919-1929. C o rn e ll U n iv e rs ity  Press 1973 ! 85, 171)* This book as  a  
whole g ives a  d e ta i le d  account o f th e  r e b e l l io n  a g a in s t  Amanullah w ith  
p a r t i c u la r  re fe re n c e  to  t r i b a l  p o l i t i c s  as th e  ro o t  cause o f the  
r e b e l l io n .
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C onstitu tion al References to  S h a r ia

A main f e a tu re  o f  th e  th re e  c o n s t i tu t io n s  of -A fghanistan prom ulgated 
d u rin g  th e  p re s e n t cen tu ry  i s  t h e i r  re fe re n c e s  to  Islam* The* re fe re n c e s  
to  Islam  on th e  whole r e l a t e  to  two g en era l themes* One i s  th e  
q u e s tio n  o f ad o p tin g  a p a r t i c u la r  school o f Islam  as the  s ta t e  

r e l ig io n  to  th e  ex c lu s io n  o f th e  o th e r  S h a r i1a  sc h o o ls , th u s  
d e t e r a in ir g t h e  c o n s t i tu t io n a l  p o s i t io n  o f  th e  r e l ig io u s  m in o r i t ie s .
The second and s t i l l  r e la te d  theme i s  th e  c o n s t i tu t io n a l  p o s i t io n  

o f  S h a r i’ a ,  o r  a  p a r t i c u la r  school th e re o f ,  v is  a  v i s  th e  S ta te  law s,
The C o n s ti tu tio n  o f 1923, in  i t s  o r ig in a l  v e rs io n , i . e ,  b e fo re  

i t  was amended in  1924, was p robab ly  the  most l i b e r a l  in  bo th  o f th e  
above re sp ec ts*  Two a r t i c l e s  o f t h i s  C o n s ti tu tio n  r e la t in g  to  the  
o f f i c i a l  r e l ig io n  were:

’’The r e l ig io n  o f A fghan istan  i s  th e  sac red  r e l ig io n  
o f  Islam* Follow ers o f o th e r  r e l ig io n s  such as Jews 

and Hindus re s id in g  in  A fghan istan  a re  e n t i t l e d  to  
th e  f u l l  p ro te c t io n  o f th e  S ta te  p rov ided  th ey  do 
n o t d is tu rb  th e  p u b lic  peace”, ( a r t .  2 ) ;  and 

”A11 su b je c ts  o f A fghan istan  a re  endowed w ith  p e rso n a l 
l i b e r t y  and a re  p ro h ib ite d  from encroach ing  on the  

l i b e r t y  o f o th e r s .” (a r t .9 )#
Both o f  th e  above a r t i c l e s  aroused  c r i t ic i s m  on th e  p a r t  o f the  

r e l ig io u s  le a d e rs  and were consequen tly  amended by th e  GrondAssembly 
(lo y a  j i r g a )  o f 1924. The background to  th e se  amendments i s  b r i e f ly  
i l l u s t r a t e d  in  th e  fo llo w in g  passage:

”The amendments were a  d i r e c t  r e s u l t  o f  th e  r e b e l l io n  o f th e  Mongol 

t r i b e  in  1924* This r e b e l l io n  was given a  r e l ig io u s  f la v o u r  by c e r ta in  
r e l ig io u s  le a d e rs  who s id ed  w ith  th e  rebe ls#  In  o rd e r  to  expose th i s  

King Amanullah o ffe re d  to  send a  d e le g a tio n  o f r e l ig io u s  s c h o la rs  

from Kabul to  d iscu ss  th e  o b je c tio n s  o f th e  Mongol m ullas and prom ised 
to  make changes th a t  may be agreed  upon. The d is c u s s io n  took p lace  

b u t no agreem ent was reached; i t  become ev id en t th a t  the  t r i b a l  m ullas 
sim ply  wanted a p re te x t  i n  o rd e r  to  j u s t i f y  th e  r e b e l l io n .  N evertheless 
on re tu rn in g  to  Kabul* Amanullah1 s d e le g a te s  recommended th a t  c e r ta in  

p ro v is io n s  o f  th e  C o n s ti tu tio n  and some o th e r  law s be amended so th a t
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th e  m u lla s1 p re te x t  could be rem oved.• •* (1)
T h is , to g e th e r  w ith  th e  hope to  r a l l y  th e  p o p u la r support a g a in s t  

the  Mangal t r i b e ,  le d  Amanullah to  summon th e  Grand Assembly o f 1924*

I t  w i l l  be f u r th e r  noted  th a t  a r t i c l e  (2) above re p re se n te d  a 
fav o u rab le  d e p a rtu re  from th e  e a r l i e r  p o s i t io n  m ain ta ined  under Amir 

Abrurrahman and h is  su ccesso r Amir H abibu llah i I t  was the custom f o r  

Hindus, Sikhs and Jews in  A fghan istan  to  wear d i s t i n c t iv e  c lo th in g  and 

h ead d ress . This custom ary p ra c t ic e  was, however, l a t e r  made th e  
su b je c t o f a compulsory and d is c r im in a to ry  o rd e r . According to  a  d ecree  

is su e d  by Amir H abibullah  (1901-1919) the  Hindus were o b lig a te d , in  
a d d itio n  to  the payment o f a  s p e c ia l  ta x  ( ja z y a ) , to  wear yellow  tu rb an s  
and t h e i r  women to  wear yellow  v e i l s .  Under th e  samo decree  a  non- 
Muslim converted  to  Islam  was to  be given a  sum o f 300 to  600 Fupias 

and a  s u i t  o f c lo th e s  as a premium by the  governm ent. (2)
A gainst t h i s ,  King Amanullah is su e d  an o rd inance  (May 1920) which 

ab o lish ed  bo th  th e  p ra c t ic e  o f compulsory c lo th in g  and the  s p e c ia l  ta x  
f o r  non-Muslim m in o r i t ie s  in c lu d in g  t h e i r  h i th e r to  o u ts ta n d in g  sums o f 

ja z y a .
The r e l ig io u s  le a d e rs  o f th e  1924 Grand Assembly urged th a t  a r t i c l e  

(2) o f th e  C o n s ti tu tio n  should be amended to  d e c la re  th e  H anafi r i t e  as 
th e  o f f i c i a l  r e l ig io n  o f  A fghan istan ; th ey  a lso  in s i s t e d  th a t  th e  

r e s t r i c t i o n s  on non-Muslim groups as m ain tained  under th e  p rev ious Amir 
should be r e in s ta t e d .  (3)

. 1 . See L .B .P o u llad a , Reform and R ebellion  in  A fghan istan , 1919-1929;  290*
2 . See Ghubar, A fghanistan  d a r  m aseer-e ta r ik h  (A fghanistan  i n  th e  Course 
o f  H is to ry ) o p .c i ts  699*
3 . The r e l ig io u s  le a d e rs  argued th a t  the  ad op tion  o f th e  Hanafi r i t e  a f t e r  
* the r e l ig io n  o f Islam 1 would be d e s ir a b le  in s o f a r  as i t  excludes o th e r  
unorthodox v a r ia t io n s  o f Islam . This would a l s o ,  th ey  argued , p rev en t
the  spread  o f  th e  h e r e t ic  s e c t  o f Qadyani in  A fg h an is tan . They f u r th e r  
argued th a t  j u s t  as th e  C o n s ti tu tio n  o f I ra n  has made a  re fe re n ce  to  
th e  S h i 'a  sch o o l, i n  th e  s im ila r  fa s h io n , a  re fe re n c e  should be 
in c o rp o ra te d  to  th e  H anafi school i n  the  Afghan C o n s ti tu tio n .
An a d d it io n a l  p ro p o s it io n  p u t forw ard  was th a t  th e  phrase  1 sunna wa 
j  ama* a ! should be added so t h a t  th e  H anafi r i t e  i s  confined  to  th a t  
v e rs io n  which i s  approved in  th e  t r a d i t i o n  o f th e  P rophet and th e  
consensus o f  th e  t r a d i t io n a l  j u r i s t s  (see Maulawi F azl Rabi, M. B a sh ir ,
F a iz  Mohammad e t c . ,  i n  th e  Rovdafl-eLovn J i r g a  1303. op* c i t t  149 e t  
s e q . ) .
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King Amanullah in  h is  comment emphasised th a t  to  adopt such 
r e s t r i c t i v e  te rm s, as proposed by th e  r e l ig io u s  le a d e r s ,  i n  th e  
C o n s ti tu tio n  would be in  d ish am o n y  w ith  the  sense o f n a tio n a l u n ity , 

and la c k in g  o f c o n s id e ra tio n  to  non-Muslim su b je c ts  o f  A fghan istan  

as w e ll as to  the  Shi* a  fo llo w e rs  o f Is lam . (1)
N otw ithstanding  th e  more p ro g re ss iv e  views o f  Amanullah, th e  

r e l ig io u s  le a d e rs  in s i s t e d  in  t h e i r  p ro p o s it io n . C onsequently a r t i c l e

(2) was amended to  read :
! The r e l ig io n  of A fghan istan  i s  th e  sac red  r e l ig io n  o f Islam  

and i t s  o f f i c i a l  re l ig io u s  r i t e  i s  the sublim e H anafi r i t e .  Hindus 
and Jews must pay th e  s p e c ia l  ta x  and wear d i s t i n c t iv e  c lo th in g * . (2) 

Consequent to  t h i s  amendment, a r t i c l e  (.2) was a lso  amended 

by adding to  i t  th e  fo llo w in g :

*♦•*♦ Afghan su b je c ts  a re  bound by th e  r e l ig io u s  r i t e  and 
p o l i t i c a l  i n s t i t u t i o n s  o f A fg h a n is ta n .1

The 1923 C o n s ti tu tio n  con ta ined  se v e ra l p ro v is io n s  concerning 
th e  s ta tu s  o f th e  S h ari* a  v e rsu s  the  S ta te  law s. Under th i s  C o n s ti tu tio n  

th e  requ irem ents o f th e  S h a r i* a were to  be p a r t i c u la r ly  considered  i n

1 . **Wo ought n o t to  take  back th e  c o n s id e ra tio n  we have given to  
th e  p o s i t io n  o f th e  r e l ig io u s  m in o r i t ie s  in  the  C o n s ti tu tio n .
Adding o f  th e se  r e s t r i c t i o n s  to  th e  C o n s ti tu t io n , i n  r e a l i t y ,  opposes 
th e  sense o f u n ity  and co -o p e ra tio n  between the  Muslims and non-Muslims 
and causes s p l i t  and se c ta r ia n ism . For th e  r e l ig io u s  m in o r i t ie s
o f A fghan istan , l ik e  o th e r  in h a b i ta n ts  o f t h i s  co u n try , re s p e c t  and 
defend th e  Afghan n a tio n a l honour. In  a d d itio n  to  t h i s ,  a  c o n s id e r­
a b le  p a r t  o f  th e  people o f  A fghanistan  a re  Shi*a Muslims. What w i l l  
we say  to  them? And what manner and tre a tm e n t s h a l l  we then  adopt 
to  pay c o n s id e ra tio n  to  t h e i r  p o s itio n ^  The a d d it io n  o f  th e  suggested  
te rn s  o f  sunna wa lama* a  i s  p a r t i c u la r ly  e x c lu s iv e  o f  such a  c o n s id e ra tio n . 
To in c lu d e  such r e s t r i c t i v e  term s would a lso  seem in c o n s is te n t  to  
th e  co n tex t o f  am iable r e la t io n s  and the  t r e a ty  you have red e rre d  w ith  
o u r neighbour I r a n  (only the  p rev ious day , th e  Loya J i r g a  san c tio n ed  
a  t r e a ty  o f f r ie n d s h ip  w ith  I r a n ) . . . .  In  my op in io n  a  p ro v is io n  
to  tho e f f e c t  t h a t  r e l ig io n s  o f lo n g stan d in g  e x is te n c e  such as Shi* a  
a re  p ro te c te d  and new re l ig io n s  to  be excluded , would s u f f ic e  our 
purpose here.** (see Rovdad-e Lova J i r g a > i b i d . )
2 . Maulawi A. Wasi* commented * **We ought to  em phasise concensus 
w ith  reg ard  to  th e  b a s ic  p r in c ip le s  o f Islam  and n o t th e  s u b s id ia ry  d e t a i l s .  
Nizamnamas should  n o t be r e s t r i c t e d  to  one b u t a l l  the  fo u r  orthodox 
schoo ls o f Is lam . This i s  in d ic a te d  by th e  m ention o f  the  r e l ig io n  o f 
Islam  p reced in g  th e  Hanafi r i t e . . . . * *  ( ib id ) .
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th e  p rocess o f  le g is la t io n *  (1) This p ro v is io n  of th e  1923 
C o n s ti tu tio n  i s  co n sid e rab ly  more l i b e r a l  when compared to  the  

repugnancy c lau se s  in co rp o ra ted  i n  th e  two succeed ing  

C o n stitu tio n s*  ’Both th e  1931 and the  19&4- c o n s t i tu t io n s
r e s t r i c t e d  th e  l e g i s l a t i v e  p re ro g a tiv e  o f the  p a rliam en t by e n ac tin g  
th a t  p a rlia m e n ta ry  l e g i s l a t i o n  i s  n o t to  con travene the  p r in c ip le s  o f  

Islam . (2)
Supremacy o f the C o n s ti tu tio n  was emphasised in  a r t i c l e  (69) 

o f th e  1923 C o n s ti tu tio n  acco rd in g  to  which no cause was p e rm itted  

to  ren d e r any p a r t  o f th e  C o n s ti tu tio n  in o p e ra t iv e . (3) This 
p o s i t io n  was abandoned i n  th e  succeed ing  C o n s ti tu tio n  o f 1931 

which had no e q u iv a le n t p ro v is io n  to  a r t i c l e 5(69 )* C onsidering  

th e  numerous o th e r  re fe re n c e s  made to  Islam  in  th e  C o n s ti tu tio n  o f 
1931 as a whole i t  appears th a t  t h i s  C o n s ti tu tio n  g ran ted  a  du ju re  

re c o g n itio n  to  th e  supremacy o f th e  H anafi law as  th e  a u th o r i ta t iv e  
law o f  th e  S ta te*  This p o s i t io n  has been ag a in  re v e rsed  in  the 
fo llo w in g  C o n s ti tu tio n  o f 1964 which in  tu rn  e x p l i c i t l y  pronounced 

the  p r i o r i t y  o f th e  C o n s ti tu tio n  and o f the  S ta te  law s over the 
Hanafi law  (see a r t i c l e s  69 and 102 d iscu ssed  below ).

The 1923 C o n s ti tu tio n  m oreover encouraged s ta tu to r y  l e g i s l a t i o n  

by making s p e c i f ic  re fe re n c e s  to  c e r ta in  a re a s  which were to  be 
re g u la r iz e d  under th e  S ta te  law s. This was the  case f o r  example 
w ith  reg a rd  to  p u b lic  ta x a t io n ,  (4.) e x p ro p r ia tio n  of th e  in d iv id u a l 

p ro p e rty , (5) o rg a n iz a tio n  o f  th e  c o u r ts , (6) c u r r ic u la  f o r  p u b lic

1* A r t . 72s ' I n  tho  p rocess o f l e g i s l a t i o n ,  th e  a c tu a l  l iv in g  
co n d itio n s  o f th e  peo p le , th e  ex ig en c ie s  o f th e  tim e , and p a r t i c u la r ly  
th e  requ irem en ts  o f the  laws o f Shell1 a  w i l l  be given c a re fu l 
co n sidera tion*  *
2 . A r t ic le  65 (C o n s titu tio n  1931), and a r t i c l e  64 (C o n s titu tio n  1964.)*
3* Art* 69s 'None o f the  a r t i c l e s  o f  th i s  C o n s ti tu tio n  may be 
can ce lled  o r  suspended f o r  w hatever reason  o r  cause*1
4.* A rt 58s 'C o l le c t io n  o f a l l  S ta te  ta x es  w i l l  be in  accordance 
w ith  g en era l laws on t a x a t io n . '
5* A rt. 19s1 E x p ro p ria tio n  o f th e  in d iv id u a l p ro p e r ty  f o r  a  p u b lic  
purpose may be e f fe c te d * «*• in  accordance to  th e  p ro v is io n s  
o f a  s p e c ia l  law*'
6 . A rt. 54-8 ' The v a rio u s  ty p es  and h ie ra rc h y  o f c o u rts  are  
s e t  f o r th  in  th e  Law o f  B asic  O rgan iza tions o f th e  Government.*
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e d u ca tio n , (1) and v a rio u s  o th e r  a f f a i r s  o f th e  s t a t e .  (2) The 

1923 C o n s ti tu tio n  a lso  p rov ides f o r  a S ta te  C ouncil, th e  d u t ie s  of 
t h i s  w ere, on th e  w hole, l e f t  as a  m a tte r  to  be re g u la r iz e d  under 

th e  Niz&mn&na o f B asic O rg an iza tio n s; th e  C o n s ti tu tio n  on ly  mentioned 
c e r ta in  a re a s  namely in d u s try , commerce, a g r ic u l tu re  and ed u ca tio n  

to  be developed by th e  S ta te  C ouncil. (3) Since a m ajor fu n c tio n  

o f  th e  S ta te  Council was th e  p re p a ra t io n  o f Nizamnamas, i t  was thus 
in d ic a te d  th a t  th e  above-m entioned a re as  were to  be developed under 

th e  Nizamnamas.

A p a r t i c u la r ly  in te r e s t in g  p ro v is io n  o f  th e  1923 C o n s ti tu tio n  was 
th e  p r in c ip le  o f l e g a l i t y  o f punishm ents as in c o rp o ra te d  in  a r t i c l e  

(27): "A ll types o f to r tu r e  a re  hereby  p ro h ib i te d . No punishment
may be imposed on any person  excep t as prov ided  in  the G eneral Penal 
Code (Nizamnama-e t umomi .iaza) and th e  M il i ta ry  Penal Code.*

This a r t i c l e  was a lso  amended l a t e r  by th e  Loya J i r g a  o f 1924* The 
r e l ig io u s  le a d e rs  o f th e  Loya J i r g a  argued th a t  the  G eneral Penal Code 
should be re v is e d  by a  committee o f  ulema and should be compiled in  th e  

form o f a  c o l le c t io n  o f o p in io n s  (f itaw a) to  be named as F itaw a-e Amaniva.  
What was th e re fo re  in d ic a te d  in  t h i s  p ro p o s itio n  was th a t  such a  f i ta w a  
should be regarded  as a  s c h o la r ly  work o f a  p e rsu as iv e  n a tu re  only*
A f u r th e r  and a p a r t i c u la r ly  u n ju s t i f ia b le  p ro p o s it io n  was pu t forw ard  
by th e  M ulla o f  Chaknawar who a s s e r te d  th a t  t h i s  f i ta w a  should be w r i t te n

1* A rt. 68s 1 E lem entary ed u ca tio n  i s  compulsory f o r  a l l  c i t iz e n s  o f 
A fg h an is tan . The v a rio u s  c u r r ic u la  and branches o f knowledge are 
d e ta i le d  in  a  s p e c ia l  law and th ey  w i l l  be implemented*1
2 .  Note re fe re n c e s  in  a r t i c l e  37 to  th e  d u t ie s  and r e s p o n s ib i l i t i e s  
o f th e  government o f f i c i a l s  th a t  were to  be determ ined  under s p e c ia l  
NizSmnSmas; and a r t i c l e  66 which made a s im ila r  re fe re n c e  to  the  
M unicipal o f f ic ia l s *  S im ila r ly  a r t i c l e  57 p rov ided  th a t  'o rg a n iz a tio n  
and fu n c tio n  o f  th e  S p ec ia l C ourt f o r  th e  t r i a l  o f  M in is te rs  s h a l l  be 
p re sc r ib e d  in  a  s p e c ia l  N izSnnam a'.' So w ere a r t i c l e  (6l)a n d  (62) 
which p re sc r ib e d  the  enactm ent o f s p e c ia l  Nizamndmas f o r  th e  fu n c tio n in g  
o f th e  Government A uditing  O ffice , and f o r  th e  im plem entation  o f
th e  Government budget re s p e c t iv e ly .
3 . A rt. 42: 'The S ta te  Council and Local C o u n cils , in  a d d itio n  to  
th o se  d u t ie s  p re sc r ib e d  in  th e  Nizamnama o f B asic  O rg an iza tio n s , w i l l :

a* Make su g g estio n s  to  the  government f o r  th e  improvement o f 
in d u s try , commerce, a g r ic u l tu re  and e d u c a t io n . . .1.
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i n  A rabic r a th e r  than  in  F a r s i  (now c a lle d  D ari)*  ( l )

To t h i s  a s s e r t io n  Amanullah re p l ie d  "ou t purpose i s  su re ly
to  inform  th e  o rd in a ry  people o f th e  laws and th e  a c t i v i t i e s  o f th e  
government* The v a s t  m a jo r ity  o f  the  people in  A fghanistan  do no t 

know A rab ic , and knowledgeable persons l ik e  y o u rse lv es  are  

n o t a v a ila b le  a t  a l l  p la ce s* 11 (1)
Commenting on th e  v a lu e  o f th e  Nizamnamas, Maulawi A* Wise1, 

th e  then  P re s id e n t o f th e  S ta te  Council i s  re p o rte d  to  have s a id  

th a t :  "The d i r e c t io n  o f  ou r movement i s  c l e a r ,  th a t  i s  to  say
th a t  th e  NizSmnAma enactm ents a re  guided by the Shari* a  p r in c ip le s*  

S h a r i1 a  i s  however an en d less  r iv e r ;  f in d in g  th e  a u th o r i ta t iv e  ru le s  
from the  f iq h  books aid t h e i r  p ro p e r im plem entation  i s  a  demanding 
task*  The uleuna have, o f course a m ajor ro le  and r e p o n s ib i l i ty  in  

th i s  resp ec t*  In  our tim e however n o t on ly  the  number o f ulema 

i s  i n s u f f i c i e n t  b u t a lso  th a t  many ulema must be in  need o f some 

guidance in  o rd e r  to  d is t in g u is h  th e  v a rio u s  v e rs io n s  o f  th e  approved 
ru le s  o f th e  fiqh*

M oreover, in  in s ta n c e s  where j u r i s t i c  i i te h d d  has advanced in  

se v e ra l b u t a l l  j u s t i f i a b l e  d i r e c t io n s ,  th e  R uler has the  a u th o r i ty  
to  chose among them. In  a d m in is tra tiv e  and p o l i t i c a l  a f f a i r s  a ls o ,  
th e  R uler has th e  a u th o r i ty  to  re g u la r iz e  such a f f a i r s  in  accordance 

to  the  c o n d itio n s  o f th e  tim e*" (1)
A r t ic le  2J+ was f i n a l l y  amended by adding to  i t  th e  fo llo w in g : 

"excep t th o se  punishm ents which a re  i n  accordance w ith  th e  S hari*a  

and o th e r  p u b lic  laws which a re  c o d if ie d  acco rd ing  to  th e  ru le s  o f 

S h a r i* a ."
Amanullah t r i e d  even b e fo re  convening The Loya J i r g a  o f  1924* to  

persuade th e  m ullas and th e  judges th a t  th e  NizamnSma l e g i s l a t i o n  was 

n o t c o n tra ry  to  Shari* a* For example in  h is  ej-d speech e a r l i e r  in  1922, 
which he gave a t  th e  p r in c ip a l  meCsque in  K abul, Amanullah ex p la in ed

1* See Roydad-e Loya J i r g a  1303* o p .c i t .  pp 112-117. I t  w i l l  be 
f u r th e r  no ted  th a t  e a r l i e r  Amir H ab ibu llah  commissioned a  group of 
ulama to  w r i te  a  compendium o f th e  H anafi law  to  be p ra c t ic e d  in  the 
c o u r ts . The work was accom plished in  fo u r  volumes c a l le d  S lr a j  u l -  Afrkam 
w i t  te n  in  F a r s i ,  This was however compiled in  th e  t r a d i t io n a l  s ty le  
o f  th e  S h arl* a  t e x t s ;  c l a s s i f i c a t i o n  o f  .S iraj u l-ihkam  was le s s  th en  
adequate f o r  p r a c t ic a l  purposes o f  the  courts*  A c o u n te r -p a r t  o f t h i s  
work, b u t w ith  improved c l a s s i f i c a t i o n  (o f a  code s ty le )  was oompleted 
i n  1921 under Amanullah (’Tamassuk u l-Q u d a t-e  AmSniva).  Hence th e  
c o n ten tio n  o f  th e  ulama o f th e  1924. lo y a  j i r g a  seems unfounded to  th a t  
e x te n t .  This was probab ly  why th e  m ulla  o f Cheknawar, as supported  by 
some o th e r s ,  ra is e d  th e  q u e s tio n  o f A rabic language*_____________________
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h is  proposed reform s and assu red  the  cong regation  o f r e l ig io u s  le a d e rs  
th a t  a l l  the  laws to  be prom ulgated would be based on Shari* a and th e  

s p i r i t  o f p ro g re ss ; th a t  th e  purpose o f th e  laws was to  p r o te c t  the  
weak from th e  pow erful and from the  whims and abuses o f  r u le r s  so th a t  

th e  government would be one o f laws and no t o f men. Thus in  Amanullah* s 
view , th e  NizAmn&nas sim ply c o d if ie d  th e  Shari* a  and made i t  e a s i ly  com­
p re h e n sib le  f o r  th e  purposes o f  enforcem ent which would in  tu rn  

f a c i l i t a t e  c o n tro l over th e  a c tio n s  o f o f f i c i a l s .  (1)
Amanullah a lso  w i l l in g ly  aprroved th e  p ro p o s it io n  p u t forw ard by 

the  * ulema o f  th e  1924 Loya J i r g a  to  app o in t a  committee o f  *ulema 
to  sa n c tio n  fu tu r e  l e g i s l a t i o n  and c e r t i f y  t h e i r  com pliance w ith  the  
p r in c ip le  o f  S h a r i’ a# (2) C onsequently members o f th e  proposed 
committee were nominated by th e  Loya J i r g a .  Amanullah w hile approving 

the  nominees to  th e  Committee o f Ulouna, a lso  appo in ted  the  same 

ulemai. as Judges o f  the  C assa tio n .
A gainst th e  immediate background o f th e  overthrow  of th e  Govern­

ment in  1929 as fo llow ed  by th e  ten-m onth i r r e s p o n s ib le  ru le  o f 

Bacha-e Saq&o, th e  fram ers o f the  1931 C o n s ti tu tio n  f e l t  compelled to  

appease the  t r a d i t i o n a l i s t s  by g iv in g  a  fu llsom e response  to  t h e i r  
a s s e r t io n s .  S t r i c t  observance o f th e  p r in c ip le s  o f Islam  was made 
a r e s p o n s ib i l i ty  o f th e  Government, and th e  U anafi law  was on th e  
whole recognized  as the  a u th o r i ta t iv e  law o f  th e  country* Freedom 
o f  th e  in d iv id u a l was recognized  w ith in  th e  framework o f th e  Shari* a* 
R elig io u s  p r in c ip le s  were a lso  to  be observed by the  p u b lic  p ress  
and ed u ca tio n . King Nhdir Shah a lso  e s ta b l is h e d  a Department o f 

Ihtes&b to  su p e rv ise  adherence to  Muslim m oral and re l ig io u s  d u t ie s  
as w e ll as th e  Council o f Ulama whose du ty  was to  ensure  th e  
observance o f Is lam ic  p r in c ip le s  in  S ta te  law s. One l i b e r a l  measure 
taken  in  th i s  C o n s ti tu tio n  however was in  i t s  a r t i c l e  (1 ) concern ing  

th e  p o s i t io n  o f non-Muslim m in o r i t ie s .  This a r t i c l e  dropped a l l  
m ention o f  the  d i s t in c t iv e  c lo th in g  and ta x  as was en ac ted  in  1924, 
and recognized  the  freedom o f r e l ig io n  f o r  non-M uslims.

1• See P o u llad a , Reform and R eb e llio n  in  A fg han istan ,  op. c i t s  106.
2 . See RovdSd-e Lova J i r g a  1303, op. c i t s  302.
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SharT*a J u r i s d ic t io n s  During th e  19201s:
The s t r u c tu r e  and ju r i s d ic t io n s  o f  Shari* a  C ourts in  A fghan istan  

has been s u b je c t to  g radual change ov er th e  y e a rs . In  the  l a t e  
19th c en tu ry , Amir Abdurrahman in tro d u ced  c e r ta in  l e g a l  and ju d i c i a l  

reform s which concerned th e  o rg a n iz a tio n  and powers o f the S h a r i1a 
c o u r ts . As p a r t  o f h is  well-known p o lic y  o f r e s t r i c t i n g  th e  t r a d i t i o n a l  

p r iv i le d g e s  o f th e  re l ig io u s  e s ta b lish m e n t, Abdurrahman a lso  imposed 

c e r ta in  r e s t r i c t i o n s  over the  ju r i s d ic t io n s  o f the  S hari*a  Courts*
The C ourts o f Kotwal (b a s ic a l ly  p o lic e  c o u r ts )  f o r  example acq u ired  

powers f o r  d e a lin g  w ith  a  v a r ie ty  o f c rim in a l claim s* A board o f 
commerce (p an ch at) was e s ta b lis h e d  in  Kabul f o r  s e t t l i n g  commercial' 

d isp u tes*  The Amir h im se lf d e a l t  w ith  o ffen ces  committed by th e  
government o f f i c i a l s ,  and p o l i t i c a l  o ffe n c e s . A tw o -tie re d  system  

o f  S hari*a  C ourts ( d i s t r i c t  l e v e l ,  and p ro v in c ia l  l e v e l )  e x is te d  

in  th e  country* There was however no re g u la r  ju r i s d i c t i o n  f o r  second 
appeal (what i s  now c a lle d  the  c a s s a tio n  c o u r t) ;  in s te a d  Amir 
Abdurrahman h im se lf , and l a t e r  h is  su ccesso r H ab ib u llah , s a t  i n  c o u rt 

(darbdr) f o r  d e a lin g  w ith  im p o rtan t d isp u te s  r e f e r r e d  to  i t  by the 

low er courts*  I t  was up to  th e  Amir to  d e c id e  a s  to  which cases 
to  c o n sid e r and a d ju d ic a te . At tim es the  d nr b a r  is su e d  the f i r s t  and 

f i n a l  d e c is io n  in  d isp u te s  b e fo re  i t s  co n sid e ra tio n *  The p o s i t io n  
remained much th e  same du rin g  th e  re ig n  o f Amir H ab ib u llah . (1)

The C o n s ti tu tio n  o f 1923 (a r t*  50-57) and th e  Niz&mn&na o f  B asic 
O rg an iza tions (a r t*  213-226) p rov ided  f o r  a  th r e e - t i e r e d  system o f 
Sharf* a  C ourts; f u r th e r  d e t a i l s  o f  th e  ju r i s d i c t i o n  and proceed ings o f 
th e se  c o u rts  were s e t  o u t in  th e  G eneral Penal Code and v a rio u s  o th e r  
Nizamnamas. Under th e  Nizamnama o f B asic O rg an iz a tio n s , a  prim ary  

c o u rt (mafrkama-e ibted& ya) was to  e x i s t  in  each  a d m in is tra tiv e  u n i t  

o f sub-governo ra te  le v e l  (fcokumat-e m ahali) and in  p ro v in c ia l  c a p i t a l s ,  
composed o f  one q a d i. two m ufti3  ( J u r is  c o n su lts )  and a  c le rk . 

J u r i s d ic t io n s  o f th e  p rim ary  c o u rts  extended to  a l l  c r im in a l, c i v i l  and 

commerical d is p u te s .  The l a t t e r  two w ere, however, d e a l t  w ith  a t  th e  

i n i t i a l  s ta g e s  by th e  C ourts o f R e c o n c ill ia tio n  (d iscu ssed  below)*
Only in  c i v i l  and commercial claim s o f p ecu n ia ry  va lue  o f up to  200 

Rupias (300 f o r  prim ary  c o u rts  in  p ro v in c ia l  c a p i t a l s )  could a  p rim ary  

c o u rt is su e  f in a ld s c is io n s  th a t  were n o t su b je c t to  a p p ea l.

1 . See G regorian , op. c i t s  136; and Mir Munshi, op. c i t s  SB f f .
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Crim inal claim s were g e n e ra lly  s u b je c t  to  th e  r ig h t  o f appeal by th e  
convict* Death sen tences and sen ten ces  o f l i f e  im prisonm ent were 

to  be a u to m a tic a lly  r e fe r re d  to  a l l  th e  th re e  c o u rts  and th e  approval 

o f  th e  monarch. As a r u le ,  f e lo n ie s  (Jenayat)w ere r e g u la r ly  r e f e r r e d  
to  the  h ig h e r cou rts*  ( l )

A co u rt o f appeal (mahkama-e m urSfi*a) e x is te d  in  each a d m in is tra tiv e  

a re a  ( i . e .  w ild y a t, fcokumat-e a* IS , and bokumat-e kalSn) composed o f a 
aad i and fo u r  m u ftis  which d e a l t  w ith  th e  ap pea ls  from prim ary c o u r ts .

As a  g en era l ru le  a l l  d e c is io n s  o f th e  appeal c o u rts  could be taken  f o r  
a  f u r th e r  c o n s id e ra tio n  to  th e  C assa tio n  Committee (h e ia t- e  *a l iy a -e  
tam iz) in  Kabul.

The C assa tio n  Committee c o n s is te d  o f fo u r  members p re s id ed  by th e  
M in is te r o f J u s t ic e  (a lso  c a lle d  q a z i u l-q u z z a t) .  The C assa tio n  Committee 
s a t  in  a  combined se s s io n  w ith  th e  judges o f th e  Kabul Court o f Appeal*
In  th e  e v e n t, however, when th e  l a t t e r  had i t s e l f  p a r t ic ip a te d  in  a  
d e c is io n , t h a t  p a r t i c u la r  Chamber which had is su e d  th e  d e c is io n  could  

no t tak e  p a r t  in  i t s  review  by th e  C assa tio n  Committee* In s te a d  th e  

M in is te r  o f J u s t ic e  was to  ask  an a l te r n a t iv e  Chamber o f  th e  Kabul 
Court to  p a r t i c ip a te  in  th e  C assa tio n  Committee (the  Kabul o u r t  o f  

ppeal had th re e  Chambers each f o r  c i v i l ,  c r im in a l, and commerical 

d isp u te s  r e s p e c t iv e ly ) .  F in a l d e c is io n s  o f  th e  C assa tio n  Committee 
were to  be approved by th e  monarch* Amnesty from penal sen tences could 
be e f fe c te d  by a  p roposa l o f th e  M in is te r  o f J u s t ic e  and th e  approval 
o f th e  monarch.

The C o n s ti tu tio n  o f 1923 a lso  p rovided  % **N6 e s p e c ia l  o o u rt
may be e s ta b l is h e d  o u ts id e  th e  framework o f th e  r e g u la r  ju d ic ia r y 1*.

( a r t .  5 5 ). Under th i s  C o n s ti tu tio n , Shari* a  C ourts were to  app ly  

Shari* a a lo n g sid e  th e  S ta te  law s. F u r th e r  to  t h i s ,  the  Nizamnama o f 

B asic O rgan iza tions prov ided  th a t :  * In  c rim in a l a f f a i r s ,  th e  Shari* a

Courts a re  to  o rd e r  p e n a l t ie s  in  accordance to  th e  p ro v is io n s  o f  the  

G eneral Penal Code; in  c i v i l  and commercial claim s t h e i r  d e c is io n s  
s h a l l  be rendered  in  accordance to  the  p ro v is io n s  o f Tamassuk ul-Qua<j&t*
Both of th e  above-m entioned a re  in  agreem ent w ith  th e  Shari*a.*

( a r t .  226)

Judges o f th e  C assa tion  Committee, appeal c o u r ts  and p rim ary  
c o u r ts , and m u ftis  o f th e  appea l c o u rts  were to  be appo in ted  by the

1 , See S e ir - e  takam ul-e r a d r i . i i  Qaffa d a r  nim a a rn -e  a k h ir  (Gradual 
E vo lu tion  o f  J u s t ic e  During the  P a s t H alf Century) Supreme C ourt p u b lic a t io n  
Kabul, 1967:15.



King* O ther judges and p e rso n n el of th e  c o u rts  fo r  th e  p rov ince  o f  
Kabul were appo in ted  by th e  M in is te r  o f J u s t ic e  on th e  b a s is  o f 
recommendation o f the Commission o f  Appointments (commission-e 
ta * in d t ) .  S im ila r  Commissions e x is te d  in  o th e r  p ro v in ces  whose 

recommendations were considered  by th e  G overnors.
A d m in is tra tiv e  J u r i s d ic t io n s  (1920-196a )«

A d m in is tra tiv e  c o u rts  were devloped under th e  Nizamnama reform s 

o f  th e  1920*s .  Under th e  1923 C o n s ti tu tio n , th e  S ta te  C ouncil, in  
a d d itio n  to  i t s  l e g i s l a t i v e  fu n c tio n s , embodied and su p erv ised  the  
a d m in is tra tiv e  c o u rts  f o r  c i v i l  s e rv a n ts  in  A fg h an is tan . A r t ic le s  

(39 -4 9 )  o f t h i s  C o n s ti tu tio n  prov ided  f o r  th e  e s tab lish m en t o f 
th e  S ta te  C ouncil and P ro v in c ia l C o u n cils . These were composed o f an 
equal number o f appoin ted  and e le c te d  members. The d u t ie s ,  re c ru itm e n t 
and e le c t io n  o f th e se  C ouncils were sp e lle d  ou t in  the  Nizamnama o f B asic 
O rg an iza tio n s . T h e /S ta te  Council c o n s is te d  o f f i f t y  members tw enty  f iv e  

o f  which were to  be e le c te d  from a l l  p ro v inces f o r  a  p e rio d  o f th re e  
y e a rs . Appointed members could be drawn **from among c i v i l  se rv a n ts  and 
m i l i t a r y  o f f i c e r s  above th e  rank  o f d i s t r i c t  and p ro v in c ia l  governors 
and g o v e rn o rs -g e n e ra ls , and from th e  m i l i t a r y  rank  o f lewa m ishr (b r ig a d ie r -  
g en era l) r e s p e c t iv e ly .1* (1) P re s id e n t o f  th e  S ta te  Council and 
h is  th re e  d e p u tie s  were to  be e le c te d  by th e  Council w ith  the approval 
o f  the  monarch; p re s id e n t o f th e  S ta te  Council was meanwhile a  member 

o f  th e  C ab in e t. The S ta te  Council c o n s is te d  o f th re e  D iv is io n s , namely 
D iv is io n  f o r  Reforms, A d m in is tra tiv e  D iv is io n , and J u d ic a l D iv is io n .

I t  was th e  J u d ic i a l  D iv is io n  th a t  con tainada  th r e e - t i e r e d  c o u rt fo r  

c iv i l  s e r v a n ts .  Four members o f  the  C ouncil under th e  p res id en cy  o f 
the  Second Deputy composed th e  c o u rt o f ap p ea l. The P re s id e n t w ith  
h is  F i r s t  Deputy and f iv e  members composed the  C assa tio n  Court fo r  c i v i l  

s e rv a n ts . Two members p re s id ed  by th e  T hird  Deputy composed th e  

p rim ary  c o u rt f o r  Kabul whereas in  o th e r  p ro v in ces  the P ro v in c ia l C ouncils 

fu n c tio n ed  a s  p rim ary  c o u rts  f o r  each in d iv id u a l p ro v in ce .

I t  w i l l  be noted  th a t  under th e  Nizamnamas, th e  o rg a n iz a tio n  
and membership o f  th e  a d m in is tra tiv e  c o u rts  was designed  in  a  fa sh io n  
th a t  ensured  t h e i r  independence from th e  S h a ri* a  c o u r ts . The S ta te  

Council and p ro v in c ia l  co u n c ils  were s e c u la r  j u r i s d ic t io n s  o f d i s t in c t iv e

1 . A rt. 47 , C onstitu tion  1923.
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s ta tu s  and membership based in  th e  C o n s ti tu t io n , And t h i s  in d ic a te d  

a  fav o u rab le  s t a r t  f o r  th e  developm ent o f s e c u la r  c o u rts  o u ts id e  

th e  r e l ig io u s  e s tab lish m en t in  A fghanistan*
The com position and membership o f th e  S ta te  C ouncil was c r i t i c i s e d  by 
some re l ig io u s  le a d e rs  o f th e  1924- Grand Assembly (loya  J i r g a )  who 
a s s e r te d  t h a t  "membership o f  th e  S ta te  Council and o f th e  C abinet 
should be amended to  in c lu d e  ulema so th a t  th e  observance o f Is lam ic  
p r in c ip le s  be ensured  in  th e  a c t i v i t i e s  o f  th e  governm ent." To th i s  

Amanullah r e p l ie d  th a t  tti t  i s  fundam entally  in c o r re c t  to  presume th a t  
members o f th e  S ta te  Council o r  th e  C abinet M in is te rs  a re  ig n o ra n t o f  
th e  Is lam ic  p r in c ip le s * "  (1)

The 1923 C o n s ti tu tio n  (a rt*  56-58) a lso  prov ided  f o r  a High C ourt 

f o r  th e  t r i a l  o f misdemeanours by C abinet M in is te r s . This was a  

tem porary o rg a n iz a tio n  to  be s e t  up f o r  th e  purpose as th e  occasion  
arose* Membership o f th i s  c o u r t  was d e a l t  w ith  in  the  Nizamnama o f  
B asic  O rgan izations acco rd in g  to  which f i f t e e n  members o f  th e  S ta te  

C ouncil were to  be nominated by th e  monarch; s ix  in v e s t ig a to r s  
and n ine judges to  co n sid e r th e  m a tte r  b e fo re  them*

The Nizamnama o f B asic O rgan iza tions a lso  prov ided  f o r  Courts o f 
R e c o n c ilia tio n  (Mafcakim-e- Is l& b iy y a ). These were to  be e s ta b lis h e d  
one in  ev ery  p rov ince  (w ilg y a t) ,  m ajor d i s t r i c t s  (bokum at-e-a1 l a ) , and 
medium-sized d i s t r i c t s  (bokumat-e Kal&n) .  R e c o n c il ia tio n  C ourts 
were b a s ic a l ly  c o u rts  o f  summary ju r i s d i c t i o n  whose main fu n c tio n  was to  

e f f e c t  r e c o n c i l ia t io n  in  c i v i l  d is p u te s .  J u r i s d ic t io n  o f  th e  C ourts o f 

R e c o n c ilia tio n  extended to  c i v i l  and commerical d is p u te s  o n ly . In  cases
t

where an a ttem p t to  r e c o n c i l ia t io n  d id  n o t succeed# R e c o n c ilia tio n  C ourts 
were empowered to  r e f e r  them f o r  a d ju d ic a tio n  to  th e  p rim ary  c o u r ts .

D ecisions o f  th e  R ec o n c ilia tio n  C ourts which were based on th e  agreement 
o f th e  p a r t i e s  were f i n a l  and n o t su b je c t to  a p p ea l. The Kabul 

C ourt of R e c o n c ilia tio n  was composed o f a p re s id e n t  and fo u r  ju d g e s , 
whereas in  o th e r  p rov inces and l o c a l i t i e s  i t  c o n s is te d  o f a  p re s id e n t  
and two ju d g es . A ll judges were to  be appoin ted  by th e  monarch on 
th e  b a s is  o f a p ro p o sa l by th e  lo c a l  governor and the  recommendation 

o f  th e  M in is te r  o f J u s t ic e .  In  making t h e i r  p ro p o sa l, the governors 

were to  choose the  can d id a tes  from  among " re sp e c ta b le  persons known f o r  

t h e i r  t ru s tw o r th in e s s ."  (r.)

1 . See RovdSde Lova J i r g a  (account o f th e  Grand Assembly) 192A op. c i t s  165
2 . NizSmnama o f B asic  O rg an isa tio n s  1923 ( a r t i c l e  212).
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I t  was th u s  in d ic a te d  th a t  judges o f  R e c o n c ilia tio n  Courts need no t 

be s e le c te d  from among th e  re l ig io u s  le a d e rs .  This was f u r th e r  

s u b s ta n tia te d  by the  p ro v is io n  r e fe r r e d  to  above th a t  the  d e c is io n s  
o f th e se  c o u rts  were n o t s u b je c t to  review  by the  S h a r i 'a  c o u rts  w hich, 
on th e  w hole, in d ic a te d  the independent s ta tu s  o f th e  R ec o n c ilia tio n  

C o u rts . As a l l  c i v i l  and commercial d isp u te s  f e l l  w ith in  th e  
ju r i s d i c t i o n  o f  the  Court o f R e c o n c ilia tio n  a t  th e  i n i t i a l  s ta g e , 

th i s  c o u rt in  e f f e c t  ex e rc ise d  a co n sid e rab le  p a r t  o f the  ju r i s d ic t io n s  
th a t  were p re v io u s ly  ex e rc ise d  by th e  S h a r i 'a  c o u r ts ,

R e c o n c ilia tio n  C ourts continued  u n t i l  l a t e  1 9 3 0 's (1 ) . With 

the  e s ta b lish m e n t o f re g u la r  commercial c o u rts  (d iscu ssed  l a t e r ) ,  

j u r i s d i c t i o n  o f  R e c o n c ilia tio n  C ourts r e la t in g  to  commercial 

d isp u te s  were l a t e r  t r a n s fe r re d  to  commercial c o u r ts ,  and t h e i r  
ju r i s d ic t io n s  r e l a t in g  to  c i v i l  d is p u te s  were t r a n s fe r r e d  back to  
S h a r i 'a  courts*

Non-Muslim re l ig io u s  communities namely Hindus and Jews have 

h i s t o r i c a l l y  p layed  a m ajor ro le  in  th e  tra d e  o f A fghanistan  as 
m erchan ts, m oneylenders, shopkeepers and o f f ic e r s  o f th e  government 
tr e a s u ry . This had c re a te d  a demand to  p u t t h e i r  commercial a c t i v i t i e s  
o u ts id e  th e  a p p l ic a b i l i ty  o f Is lam ic  law . Hence a board o f Commerce 
(Punched was e s ta b lis h e d  in  Kabul which was s ta f f e d  by members o f  
th e  m erchant community and p re s id ed  by a punchat Bashee who was e le c te d  
f o r  a  p e rio d  o f  th re e  y ears  (o f ten  a  Hindu m erchant was e le c te d  f o r  
t h i s  o f f i c e ) .  In  s e t t l i n g  th e  d is p u te s  b e fo re  i t ,  Punchat r e l i e d  on 

commercial custom s, c o n tra c ts  and re g is te r e d  documents* The f a c t  
t h a t  th e  p roceed ings in  Punchat were no t governed by the  S h a r i 'a ,  and 

th a t  i t s  membership was dominated by the  non-Muslim m in o r i t ie s  was 
d isapproved  by th e  re l ig io u s  le a d e rs  o f th e  1924 Grand As sembly who among

1 . Customary p ra c t ic e s  o f s e t t l i n g  d isp u te s  through lo c a l  and t r i b a l  
c o u n c ils  ( j i r g a )  continued to  fu n c tio n  a t  th e  n o n -o f f ic ia l  le v e l  in  
most p a r t s  o f A fghanistan* In  case o f  d i s s a t i s f a c t i o n  w ith  the  t r i b a l  
a d ju d ic a tio n , l i t i g a t i o n s  were token  b e fo re  th e  c o u r ts . E stim ate 
f ig u r e s  o f th e  case work in  c o u rts  f o r  the  y e a r  1935 fo r  example 
show cases s e t t l e d  in i
Kabul c o u rt o f r e c o n c i l ia t io n  188; in  a l l  c o u r ts ,  i . e .  c o u rts  o f 
r e c o n c i l i a t io n ,  p rim ary , ap p ea l, and c a s s a tio n  c o u rts  8089 cases 
(see S e i r - e  takam ul-e  dor noem oarho akhir (G radual Evolution
o f J u s t ic e  D uring the  P a s t H alf Century} op. c i t :  22#



t h e i r  proposed amendments urged th e  government th a t  commercial 
ju r i s d ic t io n s  should be e x c lu s iv e ly  v e s te d  i n  th e  S haiu’ a c o u r ts .
The amendment was c a r r ie d  and a r e s o lu t io n  passed  to  th i s  e f f e c t  
r e s to re d  th e  Punchat*s commercial j u r i s d i c t i o n  to  the  S h a i^ a  c o u rts  (1 ) . 
C onsequently  a Commercial Chamber was e s ta b lis h e d  w ith in  the  framework o f 

th e  S h a r i1 a c o u r ts . Under the  NizamnSmas, th e  S h a ri* a  c o u r ts ,  a t  th e  

p rim ary  le v e l ,  were th u s  c o n s is te d  o f th re e  chambers, namely, c i v i l ,  
c r im in a l and com m ercial. Proceedings o f th e  commercial chamber were 
re g u la r iz e d  under th e  Nizamnama Concerning Commercial Cases in  Shard1a 

C ourts (Nizamndma-e Ma^akim-e S h a r i1 a d a r  Bab-e Mu’o m ela t-e  T e ja r a t i ) ,

In  1931 a se p a ra te  t r ib u n a l  f o r  commercial d isp u te s  (F e is a la -e  Munazi* a t - e  
T i j a r a t i )  was s e t  up in  Kabul and l a t e r  in  two o th e r  p ro v in ces  -  
Qandahar and Mazare S h a r i f - ,  Appeals from th e se  t r ib u n a ls  went 
to  the  Chamber o f Commerce (Otaq-e T i j a r a t )  and th e  f i n a l  appeal to  

th e  C ouncil o f th e  M in is try  o f Commerce, A few p a rlia m e n ta ry  Acts 
were l a t e r  e f fe c te d  which, on the  whole governed p roceed ings of th e  
Commercial C ourts , A f u r th e r  re o rg a n iz a tio n  o f th e  Commercial 
C ourts took  p lace  i n  194-9 when th e  p rev io u s  arrangem ent was rep laced  
by a  more re g u la r  th r e e - t i e r e d  system  of c o u r ts .  The number o f p rim ary  
commercial c o u rts  was in c re ase d  in  th e  p ro v in ces , and th e  Commercial 

C ourt o f Appeal was e s ta b lis h e d  in  Kabul which d e a l t  w ith  th e  appeals 
f o r  th e  whole of A fghan istan . The C assa tio n  Court o f Commerce was a lso  
e s ta b lis h e d  in  Kabul f o r  d e a lin g  w ith  th e  appea ls  in  the f i n a l  s ta g e ,
A c o n so lid a tio n  o f commercial law s was subseq u en tly  e f fe c te d  under th e  

Law of Commerce 1955 about 1000 a r t i c l e s  -  and Law of Commercial C ourts 
1962 based on th e  Swiss experience  which a re  c u r re n t ly  o p e ra tiv e .

One o th e r  a d m in is tra tiv e  j u r i s d i c t i o n  which w i l l  be d iscu ssed  i n  
some d e t a i l  i s  th e  P ro v in c ia l Council (M ajli&-e Mashwara^e W ila* y a t).
Thisy as a lre a d y  m entioned, was o r ig in a l ly  prov ided  f o r  i n  th e  Nizamnama of 

B asic  O rg an isa tio n  1923 which in  a d d it io n  to  the  a d m in is tra tiv e  fu n c tio n s  
i t  v e s te d  in  the  P ro v in c ia l Council a lso  co n fe rred  upon th i s  co u n cil th e  

ju r i s d i c t i o n  to  fu n c tio n  as p rim ary  c o u rt f o r  c i v i l  s e rv a n ts .  G radually  

however, th e  P ro v in c ia l Council acq u ired  w ider j u d i c i a l  pow ers, o u ts id e  of i t s

1 . D e ta ils  may be seen  in  the Roydade Loya J i r g a  1303 • 309 (Account 
o f the  Grand Assembly 1924)•
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c a p a c ity  as  th e  co u rt f o r  c i v i l  s e rv a n ts ,  o f such p ro p o rtio n s  th a t  i t  
v i r t u a l l y  c o n tro lle d  th e  S h a r i’ a  c o u r ts . Under th e  1923 Nizamnama, 

a  Council had to  be e s ta b lis h e d  in  every  p ro v in c ia l  c a p i t a l  (v iz , 

v filay a t, hokumat-e a’l a ,  and hokumate k a la n ) » The Council c o n s is te d  
o f members who were lo c a l ly  e le c te d  fo r  a p e rio d  o f th re e  y e a rs , and o f  
e x -o f f ic io  members who were the  heads o f lo c a l  o f f ic e s  each re p re se n tin g  

a departm ent o f th e  c e n tr a l  government*
An im p o rtan t expansion o f th e  j u d ic ia l  powers o f th e  P ro v in c ia l 

Council was th e  c o n tro l i t  acq u ired  over th e  sen ten c in g  o f t a 1z i r  p u n ish - 

ments:
I t  has a lre a d y  been p o in ted  o u t t h a t  th e  r e l ig io u s  le a d e rs  d isapproved  

o f the  Nizamnama l e g i s l a t i o n  as th ey  f e l t  t h a t  such l e g i s l a t i o n  a ttem p ted  

to  o v e r- ru le  th e  S n a rl’ a* T heir d isap p ro v a l was exp ressed  in  th e  Grand 
Assembly o f 1924 when th ey  c r i t i c i s e d  the  in tro d u c tio n  o f th e  General 
Penal Code (Nizamnaraa-e ’ Umomee Jaz3.) which enacted  s p e c if ie d  p e n a l t ie s  
f o r  o ffe n c e s . The re l ig io u s  le a d e rs  a s s e r te d  t h a t  s t ip u la t io n  o f  p e n a l t ie s  
b e fo re  the  a c tu a l  commission o f an o ffence  i s  d isa g re e a b le  w ith  th e  

S hari*a  d o c tr in e  o f ta* z i r ;  th a t  w ith  th e  ex cep tio n  o f th e  p r in c ip a l  
o ffen ces  f o r  which the  S hari*a  i t s e l f  had p rov ided  s p e c if ie d  hadd 
p e n a l t i e s ,  ta* z i r  p e n a l t ie s  were l e f t  to  th e  d is c r e t io n  of th e  aafli ;
and th a t  th e  aafti had powers under ta* z i r  to  sen tence  th e  o ffe n d e r
acco rd ing  to  h is  in d iv id u a l c ircu m stan ces . This was, as  th ey  a s s e r te d ,  
th e  whole ph ilo sophy  o f ta* z i r  in  Shari* a . A gainst t h i s ,  Amanullah 
a s s e r te d  th a t  s p e c if ie d  p e n a l t ie s  f a c i l i t a t e d  p r e d i c t a b i l i t y  and 
th e re fo re  g re a te r  d e te rre n c e ; and wide d is c r e t io n  opened the  door to  
in d iv id u a l a r b i t r a r in e s s  o f th e  ju d g e s . The debate  f i n a l l y  le d  to  
a  compromise s o lu tio n  accord ing  to  which ta* z i r  was p e rm itted  to  ap p ly , 

n o t by the  in d iv id u a l oa$ i b u t by the  P ro v in c ia l C ouncil. (1)

The P ro v in c ia l Council was a  predom inan tly  a d m in is tra tiv e  body 
whose main fu n c tio n  was **to c o n su lt th e  lo c a l  a d m in is tra tiv e  a ffa irs .* *  (2) 
Under th e  p re s id en cy  o f th e  lo c a l  governor, the  Council f a c i l i t a t e d  the  
im plem entation  o f the  p o l ic ie s  o f th e  c e n tr a l  government. D ecisions 
o f th e  Council were taken  by the  m a jo rity  v o te  of i t s  members among whom
th e  p ro v in c ia l  o ad i had on ly  one v o te .

— ■ — —  ----------------- —‘ ------------------------ ------------ ------------------------------------r ■ rr-.n.i-n   — I —1 i    | - - |

1 . D e ta ils  may be seen in  Rovdade Lova J i r g a  1303 -  1924 -  op. c i t :  311.
2 . A rt. 111 Nizamnama o f B asic  O rg an iza tions 1923.
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A fte r  th e  a b d ic a tio n  o f  Amanullah and th e  conclusion  o f th e  
WIzamnama p e r io d , th e  C o n s ti tu tio n  o f 1931 once ag a in  p rovided  f o r  

th e  P ro v in c ia l C ouncils to  fu n c tio n  in  a l l  m ajor d i s t r i c t s  as b e fo re  

(a rt*  7 0 ) . L a te r  in  1957 an Act (UsulnSmor-e M a ja lis -e  Mashwara) was 
p u t in to  e f f e c t  which d e a l t  w ith  th e  o rg a n iz a tio n  and fu n c tio n  o f th e  
P ro v in c ia l Council in  more d e ta i l*  The o rg a n iz a tio n  of th e  Council 

under th i s  Act remained th e  same as  b e fo re  b u t i t s  j u d ic i a l  powers 
were in c re a se d . The Council was to  meet a t  l e a s t  once a  week, 

a d d it io n a l  m eetings were l e f t  to  th e  d is c r e t io n  o f  the  Governor in  
whoso absence th e  Commissioner o f F inance (M ostawfi) was to  p re s id e  
over th e  Council* Whereas th e  a d m in is tra tiv e  d e c is io n s  o f th e  C ouncil 

re q u ire d  a r e l a t iv e  m a jo rity  o f over 50$* a  j u d i c i a l  d e c is io n  
re q u ire d  a m a jo rity  o f tw o - th ird s . (1) J u d ic ia l  fu n c tio n s  of th e  
Council were:
A# To a c t  as t r ib u n a l  f o r  th e  t r i a l  o f o ffen ces  committed by c i v i l  
s e rv a n ts  d u rin g  the  ex ecu tio n  o f t h e i r  d u t ie s .  (2)

B. In  the  a re a  of the  o rd in a ry  o ffe n c e s , th e  C ouncil had th e  ex c lu s iv e  
powers o f sen ten c in g  th e  rig h t-o f-G o d  a sp ec t (h a q -u lla h ) o f th e  o ffen ce ; 
the  rig h t-o f-m a n  a sp e c t o f th e  o ffen ce  ftiaq-ul* abd) such as damages 

and p ecu n ia ry  l i a b i l i t i e s  in c u rre d  was to  be s e t t l e d  in  the  S h ari* a  
c o u r ts .

1 . With th e  expansion o f the  c e n tr a l  government over th e  y e a rs , s im ila r  
expansion o ccu rred  in  i t s  lo c a l  branches* Hence th e  number o f e x -o f f ic io  
members o f th e  Council in c re a se d  from s ix  to  someten members.

2 . The C o n s ti tu tio n  of 1931 p rov ided  f o r  a  b icam eral p a rliam en t 
which b a s ic a l ly  rep laced  the  S ta te  Council.- With th i s  a change . 
a lso  occu rred  in  the s t ru c tu re  o f the  co u rts  f o r  c i v i l  s e rv a n ts .
U n til  194-6, th e  a p p e lla te  ju r i s d i c t i o n  f o r  th e se  c o u rts  was ex e rc ise d  
by th e  * council* o f each re s p e c tiv e  M in is try  which su p erv ised  th e  
su sp ec t c i v i l  s e rv an t in  q u e s tio n ; th e  f i n a l  a p p e lla te  ju r i s d i c t i o n  
was e x e rc ise d  by the  Prime m in is te r *  s o f f ic e .  In  194° a  sep a ra te  
Court o f  Appeal and a C assa tio n  Court f o r  c i v i l  se rv a n ts  were 
e s ta b lis h e d  in  Kabul which rep laced  the  e a r l i e r  arrangem ent w ith  th e  
ex cep tio n  th a t  the  P ro v in c ia l C ouncil remained to  fu n c tio n  in  i t s  
j u d i c i a l  c a p a c i t ie s  as b e fo re . In  f a c t  th e  P ro v in c ia l Council was 
now given a d d i t io n a l  powers to  fu n c tio n  as an appeal t r ib u n a l  fo r  
sen ten ces  is su e d  by i t s  co rresponden t co u n c ils  i n  su b -p ro v in c ia l 
d i s t r i c t s *  In  cases where th e  P ro v in c ia l Council i t s e l f  is su e d  
sen tence  as  prim ary  c o u r t, a p p e lla te  ju r i s d i c t i o n  v e s te d  in  th e  
above-m entioned c o u rts  in  Kabul.
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In  re n d e rin g  i t s  sen ten ces , the  Council made ex ten s iv e  use o f th e  

t a 1z i r  p e n a l t ie s .
C. Whenever th e  s ta tu te s  p re sc r ib e d  t a ! z i r  o r  f in e s  o f  over one 
hundred Afghanis b u t d id  n o t sp e c ify  th e  sen ten c in g  a u th o r i ty ,  the  
case a u to m a tic a lly  f e l l  w ith in  the  j u r i s d i c t i o n  o f the  P ro v in c ia l 

Council*
In  a d d i t io n , some s ta tu te s  con ta ined  s p e c i f ic  re fe re n c e s  empowering 

the  p ro v in c ia l  co u n c ils  w ith  reg a rd  to  c e r ta in  a c t i v i t i e s  e s p e c ia l ly  

those  d is tu rb in g  the  p u b lic  s a f e ty ,  cases o f v ic e  and im m orality , 
and c e r ta in  types o f sen tences such as banishm ent had to  he 

considered  b e fo re  th e  p ro v in c ia l councils*. (1)
S im ila r ly , c e r ta in  h igh  rank ing  o f f i c i a l s  acq u ired  and e x e rc ise d  

extended powers w ith  regard  to  f in e s  and d e te n tio n : The M in is te r  of

S e c u r ity  (W azir-e Amniya), the  p ro v in c ia l  Governor, and th e  Governor 
o f  m ajor d i s t r i c t  (Hakim-e A*la) had powers to  o rd e r  d e te n t io n  f o r  upto 
one month and f in e s  o f upto 200 Afghanis* Heads o f sm a lle r  a d m in is tra tiv e  

u n i ts  had a lso  powers o f d e te n tio n  rang ing  from  th re e  up to  f i f t e e n  
days and f i n e s ,  depending on th e  grade and s iz e  o f the  a d m in is tra tiv e  
u n i ts  they  su p e rv ise d . (2)

A p r in c ip a l  c r i tc is m  of th e  ju d ic i a l  powers b e in g  e x e rc ise d  by 
p ro v in c ia l  co u n c ils  and o th e r  o f f i c i a l s  was th a t  i t  v io la te d  the  
independence o f the  c o u rts  as g ran ted  in  the  C o n s ti tu tio n  o f 1923 (3) 
as  w e ll as i n  th a t  o f th e  1931* (4) Anomalies were observed in  the  
f i e l d  o f  o rd in a ry  crim es in  which d e c is io n s  o f th e  P ro v in c ia l C ouncil 
could be tak en  f o r  a p p e lla te  c o n s id e ra tio n  to  th e  p ro v in c ia l  c o u rt of 
appeal and f o r  f i n a l  appeal to  th e  C assa tio n  Court f o r  C iv il  and 

C rim inal A ffa ir s  in  K abul. (5)* The p ro v in c ia l  a a d i . i n  h is  capac ity

1 . See A*R*Wasiq, T ashkee la t wa S a la h iw a t  ha*e Q.ada! ee ( ju d ic ia l  
powers and o rg a n iz a tio n s ) ,  a  Kabul U n iv e rs ity  monograph 1969: 12.
2 . See S e in -e  takam ul-e t a d r i . i i  aada (Gbadual E v o lu tio n  o f J u s t ic e )  
op. c i t :  15#
3 . A rt.. 53: MA11 co u rts  a re  f r e e  from a l l  types o f in t e r f e r e n c e .n
4 . A rt. 89 as above.
5. As a g en era l ru le ,  in  o rd in a ry  c rim in a l c a se s , th e  lo c a l  governors
were a u th o rise d  to  appea l a g a in s t  j u d i c i a l  sen ten ces ; appea l from  a 
d e c is io n  o f th e  p rim ary  c o u rt to  th e  p ro v in c ia l  c o u rt as w e ll as from
th e  l a t t e r  to  C assa tio n  Court had to  be a u th o riz ed  by them. Exceptions
to  t h i s  were d ea th  sen tences ( i 1dam), l i f e  im prisonm ent, q i s a s .  and 
sen ten ces  th a t  invo lved  m inors which were to  be a u to m a tic a lly  r e fe r re d  
to  h ig h e r c o u r ts .



248

as th e  appeal ju d g e , a t  tim es o v e rru led  the  d e c is io n s  o f the  P ro v in c ia l 

Council in  which th e  aafli h im se lf had taken  p a r t  a t  th e  p rim ary  stage* 

The S h a r i1a c o u r ts ,  in c lu d in g  the  C assa tion  Court f o r  C iv il  and C rim inal 
A f fa i r s ,  on th e  w h o le ,f e l t  c r i t i c a l  o f the  ex ecu tiv e  in te r fe re n c e  
in  t h e i r  t r a d i t i o n a l  powers. This s i tu a t io n  le d  to  wide d i s p a r i t i e s  

in  sentencing* Commenting on th i s  p o in t and how i t  le d  to  th e  

c re a t io n  o f an independent ju d ic ia r y  by th e  C o n s ti tu tio n  o f 19&4* 
an inform ed source noted  th e  fo llo w in g :

”As the  ro le  o f th e  government in c re ase d  in  a d m in is te r in g  
th e  a f f a i r s  o f  th e  co u n try , a  p ro v in c ia l  co u n c il comprised 

o f  r e p re s e n ta t iv e s  o f v a r io u s  a d m in is tra tiv e  u n i t s  o f th e  

government came to  c o n tro l and o f te n  to  e x e rc is e  some o f 
th e  ju d i c i a l  fu n c tio n s  o f th e  s ta te *  Executive in f lu e n c e  in  

j u d i c i a l  fu n c tio n s  became an in c re a s in g  source o f d is ­
s a t i s f a c t i o n * . .  the  C o n s ti tu tio n  of 1964 prov ided  fo r  
s e p a ra tio n  o f  powers in  the  government and e s ta b lis h e d  an 

e n t i r e ly  independent Supreme Court • . • • n (1)

The J u d ic ia ry  A fte r  196A:

A p r in c ip a l  aim o f th e  ju d i c i a l  reform  d e c la re d  by the  C o n s ti tu tio n  
was u n ifo rm ity  in  ju d ic ia l  p ra c t ic e  and o rg a n iz a tio n  which was s e t  o u t 
in  a r t i c l e  (104) as fo llo w s:

’•Subject to  the  p ro v is io n s  o f  th i s  C o n s ti tu tio n , ru le s  r e l a t in g  
to  the  o rg a n iz a tio n  and fu n c tio n  o f the  c o u r ts , and m a tte rs  concerning 
judges s h a l l  be re g u la te d  by law .

The p r in c ip a l  aim o f th e se  laws s h a l l  be th e  e s ta b lish m e n t o f  

u n ifo rm ity  in  ju d i c i a l  p r a c t ic e ,  o rg a n iz a tio n , j u r i s d i c t i o n ,  and 
p rocedu res o f th e  c o u r ts . n

The above a r t i c l e ,  in  e f f e c t  pronounced two p r in c ip a l  aim s, one 

i s  u n ifo rm ity  in  the  second p arag rap h , th e  o th e r ,  a n i p robab ly  th e  more 

im p o rtan t i s  th a t  a l l  m a tte rs  o f j u d i c i a l  p r a c t ic e  and o rg a n iz a tio n  e t c . ,

1 • J u d ic i a l  T ra in in g  Program in  A fghan istan , Research Dept* o f Supreme 
C ourt, Kabul 1971: 1 (E n g lish ) . I t  i s  w orth n o tic in g  th a t  a  p r a c t ic a l  
advantage o f  th e  P ro v in c ia l C ouncil e x e rc is in g  ju d ic i a l  powers appeared 
to  be th e  admiss a b i l i t y  o f c irc u m s ta n tia l  ev idence th e re in *
Whereas th e  S h ari* a  co u rts  in  r e ly in g  on the  S h ari*a  ru le s  o f ev id en ce , 
a t  tim es d id  n o t a t ta c h  s u f f i c i e n t  w eight to  p o lic e  ev idence and th e  
o p in io n  o f  in v e s t ig a to r s ;  th e  P ro v in c ia l Council adm itted  the  S h a r i1a  
as w e ll as o th e r  forms o f ev idence .
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a re  to  be re g u la te d  by law* Law was d e fin e d  in  a r t i c l e  (69 ) as 

fo llo w s:

"E xcepting th e  co n d itio n s  f o r  which s p e c i f ic  p ro v is io n s  
have been made in  th i s  C o n s ti tu tio n , a  law i s  a  r e s o lu t io n  passed  
by bo th  Houses, and signed  by the  King* In  the a re a  where no such 
law  e x i s t s ,  th e  p ro v is io n s  o f  th e  H anafi ju r isp ru d e n c e  o f th e  S h a ri* a t 
o f  Islam  s h a l l  be considered  as law*"

A r tic le  69 re p re se n te d  a s ig n i f ic a n t  ju r s ip r u d e n t ia l  s te p  toward 

th e  s e c u la r iz a t io n  o f law in  A fghanistan* For th e  p r io r i t y ,  a tta ch e d  
i n  t h i s  a r t i c l e  to  s ta tu to r y  l e g i s l a t i o n  s tan d s  in  c o n tr a s t  w ith  
th e  p rev ious C o n s ti tu tio n  o f 1931 w hich, on th e  w hole, m ain tained  

th e  supremacy o f  th e  Hanafi Law,
With th e  ex cep tio n  o f a few s ta t u te s  o f somewhat l im ite d  

coverage th a t  were enacted  l a t e r  in  th e  1950*s (m ainly th e  Law o f 

C iv il  P rocedure , and th e  Law o f  C ourt A d m in is tra tio n ) th a t  c o n so lid a ted  
p a r t s  o f  th e  H anafi law r e la t in g  to  ev id en ce , v a l id i t y  o f claim s and 
p rocedures th e re o f ,  th e  Hanafi Law rem ained la r g e ly  unconso lidated*  
Problems em anating from th i s  were m an ifo ld , one o f which was th a t  
because o f th e  d iv e r s i ty  o f th e  H anafi le g a l  so u rc e s , d iv e r s i ty  in  
j u d ic i a l  p ra c t ic e  p rev a iled *  Judges o f te n  found i t  la b o r io u s  and tim e 
consuming to  sea rch  f o r  v a rio u s  in te r p r e ta t io n s  and commentaries in  
o rd e r  to  v e r i f y  th e  a u th o r i ta t iv e  law*

A f u r th e r  aim o f  th i s  C o n s ti tu tio n  was to  e s ta b l i s h  th e  independence 

o f  the  ju d ic ia r y  as a sep a ra te  organ o f th e  S ta te  w ith  f u l l  competence 

f o r  conducting th e  j u d ic i a l  a f f a i r s  b f  the  country* As p rov ided  in  
a r t i c l e  (97) o f The C o n s ti tu tio n :

*The ju d ic ia r y  i s  an independent organ o f th e  S ta te  and d isch a rg e s  

i t s  d u tie s  s id e  by s id e  w ith  th e  L e g is la t iv e  and Executive Organs.* 
Whereas p re v io u s ly  the c o u rts  were su p erv ised  by th e  M in is try  o f 

J u s t ic e  as p a r t  o f  the  Executive* and c e r ta in  a d m in is tra tiv e  bod ies 

m ainly  the P ro v in c ia l C ouncils, p ro v in c ia l  and lo c a l  governors were 
v e s te d  w ith  co n sid e rab le  ju d ic i a l  pow ers, th e  19&4 C o n s ti tu tio n  
enac ted  th a t :

* I t  i s  w ith in  th e  ju r i s d ic t io n  o f  the  ju d ic ia r y  to  a d ju d ic a te  i n  a l l  

l i t i g a t i o n s  b rough t b e fo re  i t  acco rd ing  to  th e  ru le s  o f law , in  which 
r e a l  o r  le g a l  p e rso n s , in c lu d in g  th e  S ta te ,  a re  in vo lved  e i t h e r  as
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p l a i n t i f f  o r  defendant*
Under no c ircum stances s h a l l  a  law execlude from the  j u r i s d ic t io n  

o f  th e  ju d ic ia r y ,  as d e fin ed  i n  t h i s  T i t l e ,  a  ca3e o r  sp h e re , and 
a s s ig n  i t  to  o th e r  a u th o r i t ie s *  This p ro v is io n  does n o t p re v e n t the  

e s ta b lish m e n t o f m i l i t a r y  c o u r ts ;  b u t th e  ju r i s d i c t i o n  o f  th e se  
c o u rts  i s  confined  to  o ffen ces  r e la te d  to  aimed fo rc e s  o f A fghan istan . 

The ju r i s d i c t i o n  o f  th e  m i l i t a r y  c o u rts  s h a l l  be determ ined  by law ."  

( a r t .  9 8 ).
Under th e  C o n s ti tu tio n  **the J u d ic ia ry  c o n s is ts  o f a  Supreme 

C ourt and o th e r  c o u r t s .u This has been e la b o ra te d  by th e  Law o f 
J u d ic i a l  A u th o rity  and O rgan iza tion  (UAO) accord ing  to  which nth e  
J u d ic ia ry  o f A fghanistan  i s  composed o f th e  fo llo w in g  c o u r ts :

A- General C ourts: These a re  th e  Supreme C ourt, C assa tio n  C ourt,

C en tra l High C ourt o f A ppeal, P ro v in c a il  C ourts and Prim ary C ourts.

The Supreme Court may e s ta b l i s h  i t i n e r a r y  c o u rts  o f o rd iiio ry  
ju r i s d i c t i o n  as th e  n e c e s s i ty  a r i s e s .
B- E sp ec ia l C ourts: These a re  ju v en ile s*  c o u r ts , lab o u r c o u rts  and

o th e r  c o u rts  th a t  may be e s ta b lis h e d  by the Supreme C ourt as th e  

n e c e s s i ty  arises.** ( a r t .  3) The v a rio u s  c o u rts  r e fe r re d  to  in  th i s  
a r t i c l e  w i l l  be b r i e f l y  in tro d u ced  i n  th e  fo llo w in g  pages.

1 . General C ourts 
1.1 The Supreme C ourt

The Supreme C ourt c o n s is te d  o f n in e  judges appo in ted  by the  
monarch in  th e  manner as p re sc r ib e d  i n  th e  C o n s ti tu tio n  (q u a l i f ic a t io n s  
f o r  th e  appointm ent o f Sup/Court judges a re  d iscu ssed  l a t e r  under 

th e  employment o f  ju d g e s ) . The C o n s ti tu tio n  ensured  th e  s e c u r i ty  
o f the  o f f ic e  o f the  C hief J u s t ic e  and o th e r  ju s t i c e s  o f th e  Sup/
C ourt from a r b i t r a r y  in te r f e r e n c e s .  Two methods were p re sc r ib e d  

acco rd ing  to  which a j u s t i c e  o f th e  Sup/Court could  be removed from 
h is  o f f ic e .  One was th e  normal p rocedure  accord ing  to  which th e  

King could rev iew  th e  appointm ent o f th e  C hief J u s t ic e  and the  

ju s t i c e s  o f th e  Sup/C ourt a f t e r  th e  la p se  o f te n  years  from the  

d a te  o f t h e i r  appointm ent to  o f f ic e .  The second method was the
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impeachment procedure as p re sc r ib e d  in  a r t i c l e  106* (1)
The procedure f o r  th e  p ro se cu tio n  and t r i a l  o f ju d g es , p r io r  to  

the  LJAO, d id  n o t d i f f e r  from what was th e  case f o r  o th e r  c i v i l  serv an ts*  

The C iv il  S e r v a n ts  C ourts were e q u a lly  competent f o r  the  t r i a l  o f 
judges* S im ila r ly  th e  p ro se c u tio n  o f judges was conducted by Government 

p ro se cu to rs  ( l a t e r  by member o f  th e  A tto rney  GeneraTs O ffice  when 
th i s  o f f ic e  was e s ta b lis h e d  in  1962)* Under th e  UAO, the  p ro se c u tio n  

o f judges i s  to  be conducted, n o t by th e  members o f the  A tto rney  

G en era l's  O ffic e , b u t by the  J u d ic ia l  P ro se c u to r (S&ranwSl-e Qadai) who 
i s  an o f f i c e r  o f the  ju d ic ia ry *  The ju r i s d i c t i o n  f o r  the  t r i a l  o f 
ju d g es , o th e r  than  Supreme C ourt j u s t i c e s ,  under th e  UAO was v e s te d  
e x c lu s iv e ly  i n  th e  Supreme C ourt Chamber f o r  th e  T r ia l  o f Judges*
According to  a r t i c l e  (10) o f th e  LJ.AO, th i s  Chamber i s  composed o f 
th re e  Supreme C ourt judges who a re  appoin ted  by th e  C hief J u ts ic e *
The Chamber i s  an e x tra o rd in a ry  t r ib u n a l  whose d e c is io n s  a re  n o t s u b je c t 

to  appeal* (2)

1* Under t h i s  a r t i c l e  impeachment was to  be demanded by more th an  one- 
th i r d  o f th e  members o f th e  Wole s i  J i r g a  on a  charge o f crime d u rin g  the  
execu tion  o f  o ff ic e *  In  case  th e  demand f o r  impeachment was approved by 
a  tw o -th ird s  m a jo rity  o f  th e  W /Jirg a , th e  accused was to  be suspended 
from o f f ic e  and a Grand Assembly (Loya J i r g a )  to  be convened to  ap p o in t 
a Commission o f Enquiry , In  th e  even t where th e  Loya J i r g a  decided  by 
a  m a jo rity  o f tw o - th ird s , t h a t  p ro se cu tio n  was n e ce ssa ry , i t  would th en  
ap po in t a p an e l o f  e ig h t  pe rso n s  to  a c t  as a  t r ib u n a l  p re s id e d  by th e  
P re s id e n t o f  Meshrano J i r g a ,  (House o f  E ld e rs )  and one person  among 
th e  members o f the  Loya J i r g a  to  p ro secu te  the  case be fo re  t h i s  tr ib u n a l*
2 . P roceedings a t  th e  i n i t i a l  s tag e  norm ally  beg in  in  th e  o f f ic e  o f 
J u d ic ia l  In sp e c to ra te  whose d u ty  i s  to  watch o v er th e  a f f a i r s  o f the 
courts*  In  th e  ev en t a  m isc a rr iag e  o f j u s t i c e  i s  d e te c te d , the  sa id  
o f f ic e  charges one o f i t s  12 groups to  take  up th e  case and subm it a 
re p o r t  o f i t s  f in d in g s  to  th e  Research D epartm ent. . I n  case th e  charge 
i s  e s ta b l is h e d , the  f i l e  i s  subm itted  to  the  C hief J u s t ic e  f o r  h is  
au th o rity *  Upon th e  o b ta in in g  o f  th i s  a u th o r i ty ,  th e  J u d ic ia l  P ro secu to r 
subm its h is  case to  th e  Chamber f o r  th e  T r ia l  o f Judges and demands th a t  
th e  su sp ec t be suspended from o f f ic e .  The Chamber holds a h earin g  
o f the  case and makes the  i n i t i a l  d e c is io n  as to  w hether a t r i a l  i s  
n ecessa ry  a t  a l l .  The Chamber may d ism iss th e  c a se , a u th o riz e  f u r th e r  
in q u iry , o r  au th o riz e  a  t r i a l .  In  th e  l a t t e r  e v en t, th e  C hief J u s t ic e  
subm its a  p roposa l to  th e  head o f th e  S ta te  to  th e  e f f e c t  th a t  th e  
accused be suspended from o f f i c e .  I f  th e  p ro posa l i s  approved, the 
accused i s  removed from o f f ic e  by v i r tu e  o f a  decree  by the  head o f th e  
S ta te  and h is  case i s  b rough t b e fo re  th e  Chamber f o r  t r i a l *  D is c ip l in a ry  
a c tio n  a g a in s t  judges o f  p rim ary  c o u rts  and t h e i r  a s s i s ta n t s  a re  u su a lly  
commenced on th e  b a s is  o f  a re p o r t  by the  p re s id e n ts  o f  p ro v in c ia l  
c o u rts  to  th e  Sup/Court as p a r t  o f t h e i r  p e r io d ic a l  r e p o r ts  to  th e  
l a t t e r ,  (see Hoqoqi, J u d ic i a l  O rgan ization  in  A fghan istan , op* c i t . )
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The Supreme Court Chamber f o r  R esolving C o n flic ts  o f J u r i s d ic t io n  

i s  a lso  composed o f th re e  ju s t i c e s  o f th e  Sup/Court who a re  appo in ted  
by th e  C hief J u s t ic e  f o r  a p e rio d  o f one y e a r th a t  may be extended as 
ap p ro p ria te*  The main fu n c tio n  o f th i s  Chamber, a s  ev id en t from i t s  

name, i s  re s o lv in g  o f c o n f l ic t s  o f ju r i s d i c t i o n  ( t e r r i t o r i a l ,  and 
su b je c t-m a tte r )  among courts*  This i s  a lso  an e x tra o rd in a ry  t r ib u n a l  
whose d e c is io n s  a re  f i n a l  and n o t s u b je c t to  ap p ea l.

An im p o rtan t a sp e c t o f th e  LJAO was i t s  d e f in i t io n  o f th e  powers 

o f  th e  ju d ic ia r y  which s u b s ta n tia te d  the  l a t t e r b  independence from th e  

Executive ru le*  Powers o f th e  Supreme C ourt under t h i s  law were sp e lle d  

o u t under two c a te g o r ie s ,  namely ju d ic i a l  and a d m in is tra t iv e . (1)

With th e  ex cep tio n  o f m a tte rs  th a t  f a l l  w ith in  the  ju r i s d i c t i o n  

o f th e  re sp e c tiv e  Chambers o f th e  Sup/C ourt, a l l  m ajor j u d ic ia l  and 
a d m in is tra tiv e  powers o f th e  Sup/Court a re  e x e rc ise d  by th e  Supreme

MA. J u d ic ia l  powers:
1* Is su in g  o f  d e c is iv e  o rd e rs  on c o n f l ic ts  o f ju r i s d i c t i o n  among c o u r ts ;
2* Abnegation from th e  enforcem ent o f laws d isa g re e a b le  to  th e
C o n s ti tu tio n ;
3* I n te r p r e ta t io n  o f s t a t u te s ;
U* E x tra d i t io n  of c rim in a ls  to  fo re ig n  c o u n tr ie s ;
5 . T ran s fe r  o f a  c rim in a l case from one c o u rt to  an o th er on th e  b a s is  
o f  a p p lic a t io n  by th e  A tto rney  General o r the  lo c a l  Governor (w a l i ) . . ,*  
A p p lic a tio n  f o r  such a  t r a n s f e r  i n  c i v i l  d is p u te s  may be i n i t i a t e d  
e i t h e r  by th e  p a r ty  concerned, o r  th e  lo c a l  Governor on th e  b a s is
o f  s tro n g  and lo g ic a l  re a so n s . A t r a n s f e r  may on ly  be a u th o riz ed  by a
tw o -th ird s  m a jo rity  o f th e  p re s e n t judges o f th e  Sup/Court;
6 . O ther d e c is io n s  as may be p re sc r ib e d  in  th e  s ta tu te s *
7* In q u iry  in to  o ffen ces  o f p re s id e n ts  o f  p ro v in c ia l  c o u rts  and th e
C en tra l High Court o f Appeal d u rin g  th e  ex ecu tio n  o f t h e i r  d u t ie s  must
be au th o riz ed  by th e  C hief J u s t ic e ;
8 . I n i t i a t i o n  o f p ro se c u tio n  a g a in s t  persons m entioned in  item  (7) 
above, by th e  J u d ic ia l  P ro se c u to r, must be a u th o riz ed  by th e  Chief 
J u s t ic e ;
9» P ro secu tio n  and t r i a l  o f th e  a d m in is tra tiv e  perso n n el o f  th e  
ju d ic ia r y ,  d u rin g  the  ex ecu tio n  o f d u ty , i s  to  be conducted in  c o u rts  
( i . e . ,  c i v i l  se rv a n ts  c o u r ts ) ,  p ro se cu tio n  o f th e se  o f f i c i a l s  f a l l  
w ith in  the  p rov ince  o f the  A tto rney  G enerals O f f ic e .0 (A rt. 13 (a ) ,
LJAO, 1967).
B. - d m in is tra tiv e  powers: Under a r t i c l e  13 (b) o f  th e  LJAO th e se  ares

R egu la ting  th e  o rg a n iz a tio n s  and proceed ings o f  th e  c o u rts  acco rd ing  
to  the  Law; e n ac tin g  re g u la tio n s  (law ayib) f o r  th e  a d m in is tra tiv e  
a f f a i r s  o f  th e  c o u rts ; p re p a ra t io n  o f th e  budget o f the  ju d ic ia r y  
i n  c o n su lta tio n  w ith  the  E xecu tive and i t s  im plem entation; t r a n s f e r  
and re tire m e n t o f judges acco rd in g  to  the  law ; and d r a f t in g  o f B i l l s  on 
ju d ic ia l  m a tte rs  to  be subm itted  to  p a r lia m e n t.
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J u d ic ia l  C ouncil. This i s  1 composed o f a l l  th e  j u s t i c e s  of th e  
Sup/Court who s i t ,  as may be required*  under th e  p re s id en cy  o f 
th e  C hief J u s t ic e  and c o n sid e r th e  a d m in is tra tiv e  a f f a i r  o f th e  
ju d ic ia ry ;  p roceed ings o f th i s  Council are  conducted in  accordance 
to  i t s  in te r n a l  re g u la tio n s .*  (1)

In  a d d it io n  to  th e  s ta tu to r y  powers o f  th e  Sup/C ourt, th e  LJAO 

provided  th a t  * whenever th e  Sup/Court co n sid e rs  a m a tte r  f o r  which th e re  

i s  no p ro v is io n  in  th e  s t a t u t e s ,  d e c is io n  may be taken  by a m a jo rity  

vo te  o f a l l  th e  ju s t i c e s  o f  th e  Sup/C ourt. (2) This p ro v is io n  
e q u a lly  a p p lie s  to  bo th  j u d i c i a l  and a d m in is tra tiv e  d e c is io n s  o f th e  
Supreme C ourt. (3)

I t  should  be noted th a t  w ith  the  ex cep tio n  o f  the  two above-m entioned 
Chambers, and the  C assa tion  Court (d iscussed  below ), the Sup/Court 
i t s e l f  i s  n o t a  co u rt p e r  s e , f o r  i t  does n o t norm ally  a d ju d ic a te  
a  case b e fo re  i t#  I t  i s  in  f a c t  a su p erv iso ry  body in  charge m ainly 

o f a d m in is tra tiv e  and re g u la to ry  a f f a i r s  o f th e  ju d ic ia ry #  The same 
i s  tru e  o f  th e  S /j/C o u n c il which i s  a  co u n cil r a th e r  th a n  a  c o u r t.
The on ly  ex cep tio n  when th e  Sup/Court s i t s  as a  bench and a d ju d ic a te s  
i s  the  ev en t where M in is te rs  o f th e  government a re  accused o f  high 
tre a so n  as  p rov ided  f o r  in  the  C o n stitu tio n #  (4.)

Some c l a r i f i c a t i o n  o f th e  Sup/Court* s le v e l  o f  su p e rv is io n  o v e r th e  

p ro cesses  o f a d ju d ic a tio n  i n  the  low er c o u r ts ,  can be seen in  a  c i r c u la r  
o f  th e  Sup/C ourt as fo llo w s:

^Whenever a  judge f in d s  th a t  an o rd e r  is su e d  to  him from a s u p e r io r  
ju d ic ia l  a u th o r i ty  i s  in  c o n f l i c t  w ith  th e  s t a t u te s  o r the  S h a ri* a , 

he i s  o b lig a te d  to  suspend th e  o rd e r  and r e p o r t  the  m a tte r  in  w r i t in g

1. A rt.. (9 ) . LJAO 1967.
2 . A rt. 15> ib id .
3 . A rt.. 16 , ib id .
Um Art# 93, C o n s ti tu tio n  1964-J **When more than  o n e - th ird  o f  th e  
members o f  th e  W olesi J i r g a  demand the  impeachment o f the  Prime 
M in is te r  o r o f  a  m a jo rity  o f th e  members o f  the  Government on a  
charge o f h igh  tre a so n , and th e  W /Jirga approves t h i s  demand by a two- 
th i r d s  m a jo r ity  o f i t s  members, th e  Government f a l l s  and a  m eeting of th e  
Loya J i r g a  i s  c a lle d  to  ap p o in t an Enquiry Commission. I f  a f t e r  study­
in g  the  re p o r t  o f th e  Commission, the  L /J i r g a  d ec id es  by a tw o -th ird s  
m a jo rity  v o te  o f  i t s  members th a t  p ro se cu tio n  i s  n e ce ssa ry , i t  
commissions a  member o f th e  W olesi J i r g a  to  f i l e  a  s u i t  a g a in s t  th e  
accused i n  th e  Supreme C ourt.

The above p ro v is io n  s h a l l  a lso  apply  to  one o r  a  few M in is te r  
numbering l e s s  than  h a l f  who a re  accused o f  h igh  treason#  As a r e s u l t  
o f the  a c c u sa tio n , th e  accused s h a l l  be re l ie v e d  o f  h is  d u t ie s  b u t th e  
Government s h a l l  n o t f a l l .®
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to  the  Sup/Court f o r  f u r th e r  c l a r i f i c a t i o n , n (1)
C e rta in  r e la te d  p o in ts  have a lso  beencommunicated in  an o th er 
c i r c u la r  o f  th e  Sup/Court as fo llo w s:
"Any c i v i l  o r  c rim in a l claim  rece iv ed  in  the  c o u rts  a re  to  be taken  

in to  c o n s id e ra tio n  in  th e  manner as prov ided  in  a r t i c l e  (102) o f th e  
C o n s ti tu tio n , i , e .  th e  c o u rts  a re  to  app ly  the  s t a t u t e s ,  whenever, 

a  s ta tu to r y  guidance i s  l a s t i n g ,  th e  c o u rts  a re  to  app ly  the  
p ro v is io n s  o f  th e  Hanafi ju risp ru d en ce*

When judges a re  faced  w ith  problems th a t  i n  t h e i r  view emanate from 

a  c o n f l i c t  in  s ta tu to r y  a r t i c l e s ,  vagueness o r  ab so lu te  d i f f i c u l t y  
th e re in  which re q u ire  i n t e r p r e ta t io n ,  they  a re  to  r e f e r  th e  m a tte r  to  

th e  Research Department o f th e  Sup/Court in  th e  form o f a th re e -ite m e d  
p re sen ta tio n *

The f i r s t  ite m  w illb e  devoted to  th e  f a c t s  and n a tu re  o f th e  problem 
in  f u l l  d e t a i l s ;  th e  second item  w il l  be devoted  to  th e  o p in io n  o f  th e  

judge a r r iv e d  a t  as a  r e s u l t  o f h is  in q u iry  o f  th e  laws and th e  H anafi 
f l a h  as f a r  as p o s s ib le ;  and th e  th i r d  item  w i l l  be devoted to  th e  
p o in ts  o f doubt and th e  need f e l t  f o r  an in te r p r e ta t io n  o f th e  law .
A ll r e la te d  documents a re  to  be en c lo sed . M atte rs  o f in te r p r e ta t io n  

a re  subm itted  by th e  O ffice  o f Legal Counsels to  th e  S / j /C o u n o i l ,•
When the  Research Department i s  convinced th a t  th e  m a tte r  was o f an 

o rd in a ry  n a tu re  which could be re so lv ed  under th e  e x is t e n t  laws and 
well-known so u rc e s , i t  w i l l  l e g a l ly  re p ly  and re tu rn  the m a tte r  as 
a p p ro p r ia te . The in c id en ce  w i l l ,  however, be reco rded  in  a  s p e c ia l  

f i l e  o f th e  Research D epartm ent, I f  th i s  i s  rep ea ted  th re e  tim es, 
th e  m a tte r  w i l l  be re p o rte d  to  th e  A d m in is tra tiv e  Department o f  th e  

Sup/Court where a  no te  w i l l  be in s e r te d  in  th e  reco rd s  (saw&nifr) o f  the 
judge concerned and w i l l  be taken  in to  c o n s id e ra tio n  in  r e la t io n s h ip  
to  h is  prom otion,

A ll c o u rts  a re  hereby n o t i f i e d  t h a t  any re p ly  they  may re c e iv e  
from th e  Research D epartm ent, w i l l  be considered  in  th e  form o f an 
o p in ion  o n ly . Such an o p in io n  cannot a f f e c t  an y o n e^  r e s p o n s ib i l i ty  
i n  reg a rd s  to  th e  enforcem ent o f  th e  law .

1 , Sup/Court c ircu la r  No, 818 4*9,1346, (19&7), item  13,
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A r tic le  (117) o f  th e  Law o f  H earing o f Claims 1957 (usulnama-e 
istemS.! e d a15wi) and i t s  amendment acco rd ing  to  which th e  prim ary  

co u rts  were to  ask  th e  appeal c o u r ts  f o r  guidance reg ard in g  the  
problem s th e y  encountered*and which re q u ire d  the  l a t t e r  to  seek  

guidance from C assa tio n  Court in  a  s im ila r  manner, has been ab o lish ed . 

The reason  f o r  th i s  was th a t  ex p ress io n  of o p in io n s  by th e  h ig h e r 

c o u rts  as sought f o r  by th e  low er c o u rts  in  e f f e c t  amounted to  a  form  

o f  in te r fe re n c e  in  j u d ic i a l  a f f a i r s .  This fu n c tio n  was f o r  some 
tim e rendered  by th e  Academic C ouncil o f th e  M in is try  o f  J u s t ic e  
(m a ilis -o  l i lm i w iz d ra t-e  ! a d liy a )  and l a t e r  by the D ire c to ra te  
o f J u r i s t i c  O pinions. At p re s e n t th e  Research Departm ent d e a ls  

w ith  th i s  m a tte r . In  th e  p a s t ,  i t  has been observed  th a t  many 
c o u r ts ,  w ith o u t making an adequate e f f o r t  to  in q u ire  in to  the  issue*  
o r  i n  o rd e r  to  postpone a ca se , o f te n  asked f o r  an unncessary  
gu idance. Consequently th e  Research Department f in d  i t  time 
consuming and f e e l s  th a t  ju d g e s , i n  th i s  way, avoid th e  ta s k  th a t  
has been en jo in ed  upon them by a r t i c l e  102 o f th e  C o n s ti tu tio n ; 
and t h i s  perhaps a lso  r e s u l t  i n  a  d e c lin e  o f t h e i r  academic s tan d a rd s  

and th e  sense o f j u r s i t i c  i n q u i r y . . . 1* (1)
The above c i r c u la r ,  m eanw hile, confirm s th e  more b a s ic  problem 

e a r l i e r  r e f e r r e d  to ,  i . e .  the  d iv e rse  and u n co n so lid a ted  s t a t e  o f 

th e  Hanafi f iq h  and th e  underdeveloped s t a t e  o f th e  s ta tu to r y  

l e g i s l a t i o n  in  A fghanistan*

1 . Sup/Court c ircu la r  No. 959/18.2.134-7 (1968)
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1*2 The C assa tio n  Court
This i s  an in te g r a l  p a r t  o f th e  Supreme C ourt. The C assa tion  

Court c o n s is ts  o f  th re e  chambers each o f  which i s  p re s id e d  by a 

j u s t i c e  o f  th e  Sup/Court s e le c te d  by th e  C hief J u s t ic e  fo r  a  p e rio d  

o f  th r e e  y e a rs  ex tendab le  fo r  f u r th e r  p e rio d s  as may be a p p ro p ria te  ( l ) .  

The th re e  chambers a re :
A. The C assa tio n  Chamber fo r  C iv il  and C rim inal A ffa ir s

T his i s  composed o f  seven ju d g es. As th e  c o u rt o f  f i n a l  a p p ea ls , 

a l l  o rd in a ry  c i v i l  d isp u te s  and crim es f a l l  w ith in  th e  j u r i s d ic t io n  

o f  t h i s  Chamber. This in  e f f e c t  means th a t  th e  ju r i s d i c t i o n  o f  t h i s  

Chamber ex tends to  a l l  a re a s  o th e r  th an  th o se  t h a t  a re  ex p re ss ly  

re se rv ed  fo r  th e  j u r i s d i c t i o n  o f  th e  o th e r  two chambers o f  th e  
C assation  C ourt.

C u rren tly  th e re  a re  a  few s ta tu te s  o p e ra tiv e  in  th e  f i e ld s  o f 
o rd in a ry  c i v i l  d isp u te s  and c rim es; th e s e  a re a s  a re  n e v e r th e le s s  
e x te n s iv e ly  governed by th e  H anafi f i q h . As p rov ided  in  a r t i c l e  102 
o f  th e  C o n s ti tu tio n , H anafi f iq h  a p p lie s  on ly  where a c a se , under th e  
c o u r t ’s c o n s id e ra tio n , i s  no t re g u la r iz e d  by th e  e x is te n t  s t a t u te s .
This C o n stitu tiona l form ula i s ,  o f c o u rse , o f  a g e n e ra l a p p l ic a b i l i ty  
to  a l l  c o u r ts  re g a rd le s s  o f  t h e i r  ju r i s d i c t i o n a l  v a r ia t io n s .  In  

p r a c t ic e ,  however, i t s  a p p lic a t io n  v a r ie s  in  th e  sense th a t  H anafi 
f iq h  i s  more e x te n s iv e ly  ap p lie d  in  th e  ju r i s d ic t io n s  fo r  o rd in a ry  
c i v i l  and c r im in a l a f f a i r s  ( in  a l l  th e  th r e e  l e v e l s ) ,  th an  i t  i s  in  

o th e r  j u r i s d i c t i o n s .  Consequently judges appo in ted  in  ju r i s d ic t io n s  
fo r  o rd in a ry  c i v i l  and c rim in a l d is p u te s ,  a re  as a  m a tte r  o f  p o lic y , 

to  by f u l l y  know ledgeable in  S h a r i 'a  (2 ) .

B. The C assa tio n  Chamber o f  Commerce

This i s  composed o f  th r e e  ju d g e s , and i t  c o n s id e rs , as th e  co u rt 

o f  f i n a l  ap p ea l, " a l l  commercial and lab o u r d is p u te s  in  accordance 

to  th e  p ro v is io n s  o f  t h i s  and o th e r  s ta tu te s  (UAO, a r t .  19)* The 
term s commercial and lab o u r .d isp u tes , in  t h i s  co n n ec tio n , in c lu d e

* O rdinary  c i v i l  d is p u te s , g e n e ra lly  speak ing , in c lu d e  d isp u te s  
r e l a t in g  to  p e rso n a l s ta tu s  -  m arriag e , d iv o rc e , in h e r i ta n c e ,  e t c . ,  -  
o b lig a tio n s  and o rd in a ry  c o n tra c ts  as  p rov ided  fo r  in  S h a ri* a , 
d isp u te s  over r e a l  p ro p e rty  and r e la te d  m a tte rs . O rdinary  crim es 
in c lu d e  p r in c ip a l  S h a r i’a o ffe n c e s , ta"izir o ffe n c e s , fe lo n y , misdemeanour, 
and p e t ty  o ffen ces  as p rov ided  fo r  in  th e  Law o f  C rim inal P roceed ings.
1 . A rt. 20, UAO.
2. See Dr. Hoqoqi, J u d ic ia l  O rg an iza tio n  in  A fg h an is tan , op c i t :  7*
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i n d u s t r i a l  d is p u te s , and d isp u te s  in  th e  a re a s  o f t r a n s p o r ta t io n ,  

p a te n ts ,  and in su ran ce  ( l ) .

C. The Cassation Chamber for Public Rights
This i s  a ls o  composed o f  th re e  ju d g es . The ju r i s d ic t io n  o f t h i s  

Chamber, as a  c o u rt o f f i n a l  appea l ex tend  to  " a l l  ta x  d isp u te s  between 

th e  in d iv id u a l and th e  S ta te ,  d isp u te s  between th e  in d iv id u a l and th e  

A d m in is tra tio n  (id & ra), e x p ro p r ia tio n , d isp u te s  a r i s in g  from p u b lic  ' 

e le c t io n s ,  M unicipal e le c t io n s ,  and e le c t io n s  fo r  p ro v in c ia l  co u n c ils  

( j i r g a - e  w ilA y a t), o ffen ces  by c i v i l  se rv a n ts  and Government employees, 

p re ss  o ffen ces  and smuggling o f fe n c e s " (2 ) . S im ila r ly  p o l i t i c a l  
o ffen ces  and o ffen ces  a g a in s t  th e  n a tio n a l  s e c u r i ty ,  d isp u te s  concerning 

th e  c o n s t i tu t io n a l  r ig h t s  o f  th e  c i t i z e n s  v e rsu s  th e  S ta te  f a l l  w ith in  
th e  j u r i s d ic t io n  o f  t h i s  Chamber. A ccording to  a  r e s o lu t io n  o f th e  

S /J /C o u n c il, t r a f f i c  o ffen ces  a ls o  f a l l  w ith in  th e  j u r i s d ic t io n  o f 

t h i s  Chamber(3 ) .
As a  g e n e ra l r u l e ,  th e  C assa tio n  C o u rt"considers  th e  d isp u te s  

b e fo re  i t ,  from th e  p o in ts  o f law and th e  S h a ri* a , and th e  

im plem entation th e re o f  on ly"(U ). The substance  o f c la im s, t h e i r  

form s, and th e  e s tab lish m en t o f f a c t s  th e re in  f a l l  o u ts id e  th e  
j u r i s d ic t io n  o f  th e  C assa tio n  Court except as prov ided  o therw ise  by 

law  (5 ) . In  cases  where th e  C assa tio n  Court observes a  d e fe c t 
r e la t in g  to  th e  substance  o r f a c ts  o f  a  c la im , in  th e  p roceed ings o f 
th e  low er c o u r ts ,  i t  w i l l  re v e rse  th e  ap pea l co u rt* s  d e c is io n  and 

ex p la in  th e  reasons fo r  th e  r e v e r s a l .  The Court may th en  r e f e r  th e  

c a se , to  a  resem blan t c o u rt o f appeal jmafrkama - e mumasil) fo r  

s e tt le m e n t. In  th e  event where th e  l a t t e r  confirm s th e  d e c is io n  which 

has been re v e rse d  by th e  C assa tion  C ourt, th e  l a t t e r ,  in  a  p len ary  se s s io n  

o f a l l  o f  i t s  members, w i l l  is su e  th e  f i n a l  d e c is io n  by a  tw o -th ird s  
m a jo rity  o f a l l  o f  i t s  members ( i . e .  a l l  members o f  th e  th r e e  Chambers). 
But i f  th e  're sem b lan t c o u r t ’ co n sid ered  a rev iew  o f th e  i n i t i a l

1 . See Hoqoqi ib id :  9*
2. A rt. 19, LJAO. w AfjhvmsTcin
3. See Dr. H o q o q ijJu d ic ia l O rganization^ op c i t :  8 . 
k . A rt. 30, LJAO.
5. Art. 31, ib id .
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d e c is io n  o f th e  appea l c o u rt as n ecessa ry  and ren d e rs  a  new d e c is io n  

which i s  th en  brought b e fo re  th e  C assa tio n  Court on a second ap p ea l, 

th e  p e r t in e n t  Chamber o f  th e  C assa tio n  Court w i l l  is su e  th e  f i n a l  

d e c is io n . In  th e  even t where th e  C assa tio n  Court observes a d e fe c t 

r e la te d  to  th e  f a c t ,  substance  o r form o f  th e  c laim  in  th e  d e c is io n  

o f th e  ’resem blan t c o u r t ' ,  th e  C assa tio n  Court w i l l  ren d e r th e  f i n a l  

d e c is io n  in  a  p le n a ry  se s s io n  o f a l l  o f  i t s  members ( l ) .

A ll  th e  th re e  Chambers o f  th e  C assa tio n  Court a re  p re s id ed  by th e  

P re s id e n t o f  th e  C assa tio n  Court who i s  th e  C hief J u s t ic e  h im se lf.

The l a t t e r  i s  a u th o riz e d , in  a d d itio n  to  th e  c ircum stances r e f e r r e d  to  

above, " to  p a r t i c ip a te  and v o te  in  th e  d e c is io n s  o f  th e  C assa tion  

Chamber o f  Commerce, and th e  C assa tion  Chamber fo r  P ub lic  R ig h ts , as 

he sees a p p ro p ria te  (2 ) . One o th e r  occasion  which re q u ire s  a p len a ry  
se ss io n  o f a l l  th e  members o f th e  C assa tio n  Court i s  th e  event "where 

a  Chamber o f  th e  C assa tio n  Court a l t e r s  i t s  own ju d i c i a l  p o lic y , o r 

ren d e rs  a d e c is io n  t h a t  o v e rru le s  any o f  i t s  p rev ious d e c is io n s " (3 ) .
A ll d e c is io n s  o f  th e  C assa tio n  Court a re  f i n a l  and en fo rceab le  

except as prov ided  in  th e  C o n s ti tu tio n  (d ea th  sen tence  re q u ire s  th e  
approval o f  th e  head o f th e  S ta te ) .  Although a d e c is io n  o f  th e  
C assa tion  Court i s  no t b in d in g , in  i t s  p r in c ip le s ,  on th e  lower 
c o u r ts ,  i t  n e v e r th e le s s  b e a rs  a p e rsu as iv e  e f f e c t  which has been r e fe r r e d  
to  in  th e  LJAO e n ac tin g  th a t  " o th e r  c o u rts  can fo llo w  th e  j u d ic i a l  
p o lic y  o f th e  C assa tio n  Court" (a r t .2 U ) .

A change th a t  has been e f fe c te d  in  th e  s t r u c tu r e  o f  th e  C assa tion  
Court under th e  LJAO, as no ted  above, i s  th e  u n if ic a t io n  o f t h i s  Court 

in to  one body. P r io r  to  t h i s  law , th e re  were in  f a c t  th r e e  C assa tio n  

C ourts independant o f each o th e r . Under t h i s  law th ey  have been 

u n if ie d  in to  one Court b u t sep a ra te d  cham ber-w ise. The C assa tio n  

Court h a s , in  tu r n ,  been made an in te g r a l  p a r t  o f th e  Sup/C ourt.

F u rth e r to  t h i s ,  th e  LJAO, as noted  above, p re s c r ib e d  c e r ta in  in s ta n c e s  

where d e c is io n s  o f th e  C assa tio n  Court a re  to  be ta k en  in  p len ary  

s e ss io n s  p a r t ic ip a te d  by a l l  th e  members o f  t h i s  C ourt.

The LJAO m ain ta ined  th e  p l u r a l i t y  o f judges in  a l l  th e  th re e  

Chambers o f  th e  C assa tio n  C ourt. T his i s  s p e lle d  ou t in  a r t i c l e  (21)

1 . A rt. 33, LJAO.
2. A rt. 22, ib id .
3. A rt. 3^, ib id .
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which p rov ided  th a t  " th e  quorum fo r  ju d i c i a l  s e s s io n s , i s  th re e  members 

in  th e  C assa tio n  Chamber fo r  C iv il  and C rim inal A f f a i r s ,  and two 

members in  o th e r  Chambers".

P lu r a l i ty  o f judges i s  n o t a  p e c u l i a r i ty  o f  th e  C assa tion  

C ourt; i t  has in  f a c t  been m ain ta ined  in  a l l  c o u r ts ,  and t h i s  

re p re se n ts  an o th er c h a r a c te r i s t i c  fe a tu re  o f th e  LJAO. Under t h i s  

law , v i r t u a l l y  a l l  c o u r ts  in  A fghan istan  a re  composed o f  more th an  
one judge. P rev io u s ly  th e  c o u r ts ,  on th e  w hole, c o n s is te d  in  a d d itio n  
to  one p re s id in g  ju d g e , o f  one o r  more m u ftis  who were c o u n se llo rs  

to  th e  p re s id in g  ju d g e . Under th e  LJAO, ju d i c i a l  members o f  th e  

co u rt ( th ey  a re  no lo n g e r c a l le d  m u f t is ) a re  in d iv id u a l judges f u l l y  

re sp o n s ib le  fo r  t h e i r  own op in ions who a re  no t presumed to  fo llow  th e  

op in ions o f th e  p re s id in g  ju d g es. According to  th e  LJAO, "d ec is io n s  
o f  th e  c o u rts  a re  to  be tak en  by th e  m a jo rity  o f  judges th e re in ;  

d e c is io n s  o f  th o se  c o u r ts  which a re  composed o f v a rio u s  chambers a re  to  be 
tak en  by th e  m a jo rity  o f  judges o f  each p a r t i c u la r  chamber. Only 
th o se  judges and members who have fo llow ed th e  course  o f p roceed ings 
o f a  c la im  from th e  o u ts e t ,  s h a l l  p a r t i c ip a te  in  th e  d e c is io n " .

( a r t . 7 2 ). F u r th e r to  t h i s ,  "g en e ra l s e s s io n s  o f  a  c o u r t ,  c o n s is t  o f  
a l l  judges o f th a t  c o u rt in  th e  p resence  o f th e  p u b lic  p ro se cu to r who 
conducts h is  d u tie s  in  accordance to  th e  Law o f  P u b lic  P ro secu tio n  

1963 (Qjanun-e saran w alay )" . ( a r t . 66 ) . 'G en era l s e s s io n 1 in  t h i s  
co n tex t in d ic a te s  th e  p resence  o f  th e  members o f  th e  v a rio u s  chambers; 

th e  quorum o f decision-m aking  in  such se s s io n s  i s ,  as a  g e n e ra l r u le ,  
tw o -th ird s  m a jo rity  o f  th e  p re se n t members. The Law o f  P ub lic  

P ro secu tio n  and th e  Law o f  C rim inal P ro ceed in g s, a s  a  w hole, re q u ire  
th e  p u b lic  p ro se cu to r to  submit h is  case  a t  th e  very  o u ts e t  o f  th e  
p ro ceed in g s , and t h i s  i s  a g en e ra l r u le  a p p lic a b le  to  a l l  c r im in a l 

claim s and o th e r  d isp u te s  th a t  in v o lv es  th e  p u b lic ,  i . e .  th e  

government as a  p a r ty  th e r e in .

O r ig in a lly , th e  Ordinance o f J u d ic ia l  A u th o rity  and O rg an iza tion  

I 96U had no t c l a r i f i e d  th e  p o s i t io n  o f th e  j u d i c i a l  members o f  th e  

c o u rts  v e rsu s  t h e i r  p re s id e n ts ;  th e  Ordinance was l a t e r  amended on 

t h i s  p o in t as i t  p assed  in to  th e  LJAO. The fo llo w in g  passage appears 
in  a  b o o k le t p u b lish ed  by th e  Sup/C ourt:

"An im portan t p o in t t h a t  had no t re c e iv e d  e x p l i c i t  ru l in g  in  th e  
o r ig in a l  v e rs io n  o f  th e  LJAO was th e  independence o f op in ions o f  th e
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members o f  th e  c o u rts  v e rsu s  t h e i r  p re s id e n ts  in  j u d i c i a l  s e tt le m e n ts .

In  o rd e r to  avo id  am biguity  on t h i s  p o in t ,  an amendment was proposed 

by th e  Supreme Court which i s  now in c o rp o ra te d  in  th e  UAO. This 

amendment endorses th e  independent ex p ress io n  o f  op in ion  o f  th e  

j u d ic ia l  members o f  th e  c o u r ts .  I t  i s  hoped th a t  t h i s  would h e lp  

p rev en tin g  im balances in  th e  c o u rt d e c is io n s . P re s id e n ts  and members 
o f  th e  c o u r ts  a re  each le g a l ly  and m ora lly  re sp o n s ib le  fo r  t h e i r  

d e c i s io n s " ( l ) .
A problem  r e l a t i n g  to  th e  impl m e n ta tio n  o f  a r t i c l e  (72) was 

r a is e d  by th e  P ro v in c ia l  Court o f  Bamyan which in  a  memorandum to  th e  
Sup/Court noted :

"In  th e  event where among th e  members o f th e  P ro v in c ia l  Court, only 
one member i s  p re se n t a t  th e  tim e b u t who in  th e  case  under 
c o n s id e ra tio n  d is s e n ts  w ith  th e  op in ion  o f th e  P re s id e n t o f th e  C ourt.

In  such c ircu m stan ces , a m a jo rity  op in ion  cannot be o b ta in ed . Could 

th e  C ourt, in  such c ircu m stan ces , ask  a  judge o f  th e  prim ary  c o u r t ,  
who has no t tak en  p a r t  in  th e  case  a t  th e  prim ary  s ta g e , to  p a r t i c ip a te  
in  th e  d e c is io n  o f th e  P ro v in c ia l  C ourt?"

To t h i s ,  th e  A d m in is tra tiv e  C hief o f  th e  Sup/Court who was 
meanwhile a j u s t i c e  o f th e  Sup/Court is su e d  th e  fo llow ing  d i r e c t iv e  
which was th e n  communicated in  th e  form o f a  c i r c u la r :
"According to  a r t i c l e  (U3) o f  th e  UAO, a p ro v in c ia l  c o u rt i s  composed 
o f  a  p re s id e n t and a t  l e a s t  th r e e  j u d ic ia l  members. T herefo re  th e  

p re s id e n ts  have no powers to  is su e  a  ju d ia l  s e ttle m e n t on t h e i r  own.
In  th e  even t o f  a  tem porary absence o f one o r two members o f  th e  c o u r t ,  

and where th e  e x is te n t  member d is s e n ts  w ith  th e  op in ion  o f  th e  P re s id e n t ,  

th e  l a t t e r  cannot is su e  a  j u d i c i a l  s e tt le m e n t. For accord ing  to  

a r t i c l e  (72) o f  th e  UAO, a ju d i c i a l  d e c is io n  i s  to  be is su e d  only  

when i t  has th e  support o f  th e  m a jo rity  o f th e  c o u rt m em bers".( 2 ) .

1*3 The C e n tra l High Court o f  Appeal

This i s  th e  on ly  c o u r t o f  i t s  k ind  fo r  th e  whole o f  A fghan istan  

which has been e s ta b lis h e d  under th e  UAO. Somewhat s im ila r  in  

s t ru c tu re  to  th e  C assa tio n  C ourt, t h i s  Court i s  a ls o  composed o f 

th re e  Chambers as fo llo w s:

A. The P enal Chamber (diwSn-e jaz& ): This Chamber co n s id e rs  c rim in a l

cases r e la te d  to  c i v i l  s e rv a n ts  and government em ployees, p re ss

1. See S e ir - e  takAmul~e t a d r i j i  qada (G radual E vo lu tion  o f  J u s t ic e  
During th e  P a s t H alf C en tu ry ), op c i t :  UU.
2. Sup/Court c i r c u la r  No.UU35/7*7*13^7 (1968).
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o ffe n c e s , smuggling o ffen ces  and t r a f f i c  o ffen ces  a t  th e  a p p e lla te  

l e v e l .

B. The Chamber fo r  P u b lic  R ig h ts : Appeals in  ta x  d isp u te s  between

th e  in d iv id u a l and th e  S ta te ,  c i v i l  and a d m in is tra tiv e  d isp u te s  between 
th e  in d iv id u a l and th e  A d m in is tra tio n , e x p ro p ria tio n  d is p u te s , d isp u te s  

a r i s in g  in  p u b lic  e le c t io n s  (p a rlia m e n ta ry , M unicipal, and p ro v in c ia l  
j i r g a s )  f a l l  w ith in  th e  e x c lu s iv e  ju r i s d ic t io n  o f t h i s  Chamber.

C. Commercial Chamber: A ll cases  o f  appeal in  commercial and lab o u r 

d is p u te s , as no ted  under th e  C assa tio n  Chamber o f  Commerce, e x c lu s iv e ly  

f a l l  w ith in  th e  j u r i s d ic t io n  o f t h i s  Chamber.

Under th e  LJAO, th e  number o f judges in  th e  C/H/C o f A ppeal, a s  

a  w hole, may no t be l e s s  th an  s ix  ju d g es . A ll Chambers o p e ra te  under 

th e  su p e rv is io n  o f  th e  P re s id e n t o f  th e  C/H/C o f Appeal who p a r t i c ip a te s

in  th e  ju d i c i a l  s e tt le m e n ts  o f each Chamber.
J u r i s d ic t io n  o f th e  C/H/C o f Appeal ex tends to  a l l  cases  in  which 

th e  p e r t in e n t  chamber o f  th e  p ro v in c ia l  c o u rts  (each p ro v in c ia l  c o u r t ,  
as  d iscu ssed  l a t e r  c o n s is ts  o f  s im ila r  chambers) has is su e d  i t s  d e c is io n

in  th e  c a p a c ity  o f  th e  c o u rt o f  f i r s t  in s ta n c e . And t h i s ,  in  e f f e c t ,
cover a l l  cases  o th e r  th a n  o rd in a ry  c i v i l  and c r im in a l d is p u te s . In  
o th e r  w ords, o rd in a ry  c i v i l  and c r im in a l d isp u te s  f a l l  o u ts id e  th e  

j u r i s d ic t io n  o f  th e  C/H/C o f  A ppeal. O rdinary c i v i l  and c rim in a l 
d isp u te s  a re  co n sid ered  by th e  lo c a l  Prim ary C ourts (mabakim-e ib t id a iy y a )  
fo r  th e  f i r s t  in s ta n c e , app ea ls  from which go to  th e  Chamber fo r  C iv il  

and C rim inal A f fa ir s  o f  th e  p e r t in e n t  P ro v in c ia l C ourt. The f i n a l  appeal 

from th e  l a t t e r  g oes, n o t to  th e  C/H/C o f A ppeal, b u t to  th e  C assa tion  
Chamber fo r  C iv i l  and C rim inal A f fa ir s .

S ince o rd in a ry  c i v i l  and c r im in a l d isp u te s  l i e  o u ts id e  th e  

ju r i s d ic t io n  o f th e  C/H/C o f Appeal; t h i s  Court i s  consequen tly  a  
s ta tu to ry  ju r i s d ic t io n  as a  whole. For p roceed ings in  a l l  o f i t s  

re s p e c tiv e  Chambers a re  la rg e ly  re g u la te d  under th e  s t a t u t e s .

1.1* P ro v in c ia l C ourts

B efore 1961*, A fghan istan  was d iv id ed  by th i r t e e n  p ro v in c ia l  

u n i ts  w ith  an equal number o f  p ro v in c ia l  c o u r ts .  A re v is io n  o f th e  

a d m in is tra tiv e  s t r u c tu r e  was e f fe c te d  during  th e  e a r ly  1960fs which 

d iv id ed  th e  co un try  in to  tw e n ty -e ig h t p ro v in c e s , a  p ro v in c ia l  co u rt 

re s id in g  in  each p ro v in c ia l  c a p i t a l .  The s t ru c tu re  o f  th e  p ro v in c ia l  
c o u rts  has a lso  been review ed under th e  UAO. Under t h i s  law , each 

p ro v in c ia l c o u rt i s  composed o f  th e  fo llo w in g  Chambers:
A. Chamber fo r  O rdinary  C iv il  and C rim inal A f fa ir s :
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This Chamber co n sid e rs  "appea ls  in  o rd in a ry  c i v i l  and c rim in a l 

claim s p e r ta in in g  to  th e  law o f o b je c ts  (hoqoq-e 1a in e e ) ,  law of 

o b l ig a t io n s , law  o f  in h e r ita n c e  and fam ily  l a w " . ( l ) .
B. Penal Chamber: This Chamber co n s id e rs  cases  m entioned under 

1« 3(A) above a t  th e  prim ary  s ta g e .

C. Chamber fo r  P u b lic  R ig h ts : This Chamber co n s id e rs  m a tte rs  

r e f e r r e d  to  under 1«3(B) above a t  th e  prim ary  s ta g e .

The e stab lish m en t o f a  "Commercial Chamber and o th e r  a d d it io n a l  

chambers w ith in  th e  framework o f  th e  p ro v in c ia l  c o u r ts  i s  up to  th e  

d is c r e t io n  o f th e  C hief J u s t ic e  as he sees a p p r o p r ia te " .(2 ) . In  doing 
so , th e  C hief J u s t ic e  u s u a lly  c o n sid e rs  th e  volume o f  work in  th e  

f i e ld s  o f lab o u r and commercial d is p u te s . Many p ro v in c ia l  c o u r ts ,  
e s p e c ia l ly  in  m ajor p ro v in c e s , had s e p a ra te  commercial c o u r ts  b e fo re  th e  

prom ulgation o f  th e  LJAO. Under t h i s  law th ey  have been in co rp o ra ted  
w ith in  th e  framework o f th e  p ro v in c ia l  c o u r ts  and c u r re n t ly  fu n c tio n  as 
a  re s p e c tiv e  Chamber th e re o f .  In  th e  e v en t, however, where a 
"Commercial Chamber does no t e x is t  in  a p ro v in c ia l  c o u r t ,  commercial 
and lab o u r d isp u te s  a re  to  be co n sid ered  b e fo re  th e  Chamber fo r  P u b lic  

R ig h ts " .(3 ) .
Each re s p e c tiv e  Chamber o f th e  p ro v in c ia l  c o u r ts  i s  composed o f a t  

l e a s t  two judges p re s id e d  by th e  P re s id e n t o f  th e  P ro v in c ia l C ourt.

The t o t a l  number o f  judges in  a  p ro v in c ia l  c o u rt may no t be le s s  th an  
th re e  ju d g es.

The LJAO a ls o  p rov ided  th a t  " u n t i l  th e  e s tab lish m en t o f ju v e n ile  

c o u r ts ,  p re s id e n ts  o f th e  p ro v in c ia l  c o u r ts  axe to  appo in t one o f th e  
judges fo r  d e a lin g  w ith  ju v e n ile  o ffen ces"  (a r t .U 8 ) . A ll d e c is io n s  o f 

th e  Ju v e n ile s ' Judge a re  f i n a l .
As above each Chamber o p e ra te s  in  i t s  re s p e c tiv e  f i e l d  o f ju r i s d ic t io n .  

E xception to  t h i s  a re  " a d m in is tra t iv e  d ec is io n s  and m a tte rs  th a t  invo lve  

th e  d e c la ra t io n  o f  a  p o lic y  o f th e  P ro v in c ia l  Court which a re  to  be 

decided  by a  f u l l  s e s s io n  o f  th e  judges o f  th e  v a rio u s  Chambers th e re o f " .

1 . A rt. M , th e  UAO.
2. A rt. U7, ib id .
3. A rt. k9y ib id .
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Whenever th e  P ro v in c ia l  Court fu n c tio n s  as a  c o u rt o f  a p p ea l, 

i t s  j u r i s d ic t io n  extends to  th e  rev iew  o f  a l l  a sp e c ts  o f  a  c la im .

The P ro v in c ia l  Court in  t h i s  c a p a c ity  may con firm , re v e r s e ,  o r a d ju s t  

th e  prim ary c o u r t ’s d e c is io n .
In  sum, developm ents th a t  to o k  p la ce  in  th e  s t r u c tu r e  o f th e  

p ro v in c ia l  c o u rt under th e  LJAO a re  i t s  u n i f ic a t io n  in to  one "body, and 

th e  s e t t in g  up o f  new ju r i s d i c t i o n s ,  i . e .  f o r  P u b lic  R ig h ts , and th e  

juveniles*  ju r i s d ic t io n .  The l a t t e r  may a t  t h i s  s ta g e  be reg a rd ed , 

as in d ic a te d  in  th e  LJAO above, as an i n i t i a l  s te p  in  th e  d i r e c t io n  o f 
e s ta b l is h in g  s e p a ra te  ju v e n ile s1* c o u r ts .  A se p a ra te  juven iles*  c o u r ts  

has so f a r  been e s ta b lis h e d  in  Kabul only  (K abu l's  Juveniles* C o u rt). 

P roceedings o f  th e  ju v e n ile  c o u rts  have been re g u la te d  under th e  19&9 
P ro v is io n s  Concerning D is c ip l in a ry  T r ia l  and Proceedings o f Ju v e n ile s  
(m oqarar&t-e m arbut ba i.jr& at wa mohakima-e t a d ib i  khord sal& n) .
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1 .5  Prim ary C ourts

In  1971 th e re  were (209) prim ary  c o u rts  in  A fghan istan . This 
number i s  however s u b je c t to  th e  d is c r e t io n  o f  th e  C hief J u s t ic e  

who i s  a u th o riz e d  to  e s ta b l i s h  a d d it io n a l  c o u rts  as n e c e s s ity  a r i s e s .  

Each prim ary c o u rt i s  to  c o n s is t  o f  one judge and two ju d i c i a l  

a s s i s t a n t s .  The l a t t e r  may be reduced to  one depending on th e  

volume o f  work in  th e  l o c a l i t y  concerned. In  th e  absence o f  th e  

p re s id in g  ju d g e , t h a t  member who has th e  lo n g e r ju d i c i a l  background 

i s  to  te m p o ra rily  p re s id e  over th e  c o u r t .

The law v e s ts  p re s id e n ts  o f  th e  p ro v in c ia l  c o u rts  w ith  c e r ta in  

m easures o f su p e rv is io n  over th e  a f f a i r s  o f th e  prim ary  c o u r ts  in  t h e i r  

re s p e c tiv e  p ro v in c e s . T his su p e rv is io n  i s  la rg e ly  a d m in is tra tiv e  

in  c h a ra c te r .  An example o f t h i s  i s  th e  absence o f  th e  p re s id in g  

judge in  a  prim ary  c o u rt ' in  which case  th e  p re s id e n t o f th e  p ro v in c ia l  
c o u rt may commission a judge o f th e  p ro v in c ia l  co u rt to  p re s id e  th e  

vacan t c o u rt on a tem porary b a s is .  This power o f  th e  p re s id e n t o f 
th e  p ro v in c ia l  co u rt has been extended by a  c i r c u la r  o f th e  Sup/Court 

which a u th o r iz e s  th e  p re s id e n t who may, in  th e  case  o f  a  vacancy in  
th e  p ro v in c ia l  c o u r t ,  te m p o ra rily  commission a judge o f  th e  prim ary 
c o u rt to  f i l l  i t .  The P re s id e n t, however, may no t commission a  judge 
o f  th e  p rim ary  c o u rt to  p a r t i c ip a te  in  th e  l a t t e r * s  own d e c is io n  
which he has is su e d  a t  th e  prim ary  le v e l ;  nor he may e x e rc ise  t h i s  
power in  such a manner as to  d e c is iv e ly  in flu en c e  a d e c is io n  o f  th e  

appeal c o u rt in  which th e  p re s id e n t and th e  on ly  o th e r  judge o f  th e  
c o u rt axe in  d isagreem ent ( l ) .  Under th e  LJAO ’’th e  p ro v in c ia l  c o u rts  

a re  to  a s s i s t  th e  prim ary c o u r ts  in  a d m in is tra tiv e  m a tte rs ,  and 

to  p rov ide  a d m in is tra tiv e  guidance as  may be re q u ire d ” ( a r t . 6 o ) .

With th e  ex cep tio n  o f a re a s  t h a t  f a l l  w ith in  th e  j u r i s d ic t io n  o f  

th e  p ro v in c ia l  c o u rt f o r  th e  f i r s t  in s ta n c e , prim ary c o u r ts  a re  

competent fo r  c o n sid e rin g  a l l  o th e r  c la im s. In  o th e r  words a l l  

o rd in a ry  c i v i l  d isp ite s  and crim es f a l l  w ith in  th e  e x c lu s iv e  ju r i s d ic t io n  

o f  th e  prim ary c o u r t;  appeal from which, as  noted  above, goes to  

th e  p e r t in e n t  chambers o f  th e  p ro v in c ia l  c o u rt and th e  C assa tion  

Court re s p e c t iv e ly .

1. See Sup/Court c ircu la r  No. ¥*35/7*7*13^7 A.H(1968).



265

A d e c is io n  o f th e  Prim ary Court i s  f i n a l  in  th e  fo llow ing  

c ircum stances:

1 . When bo th  o f  th e  p a r t i e s  express t h e i r  s a t i s f a c t io n ;  o r 

when th e  l e g a l ly  p re sc r ib e d  tim e fo r  appea l i s  ex p ired .

2. When th e  va lu e  o f th e  s u b je c t o f  a  c la im  does no t exceed 

5,000 A fghanis.
3 . In  p e t ty  o ffe n c e s , when a  d e c is io n  o f  th e  prim ary co u rt 

d e c la re s  th e  c la im  as  n o n -h ea rab le .
S ince th e  s u b s ta n tiv e  law o f S h a r i 'a  in  th e  f i e ld s  o f o rd in a ry  

c i v i l  and c rim in a l d isp u te s  has n o t been to  d a te  e i th e r  c o d if ie d  o r 

re p laced  by p a rliam en ta ry  l e g i s l a t i o n ,  p roceed ings o f th e  prim ary 
c o u r ts  whose ju r i s d ic t io n  i s  ex c lu s iv e  in  th e s e  a re a s  a re  la rg e ly  

governed by th e  S h ari* a .
A m ajor change in  th e  ju r i s d i c t i o n  o f  th e  prim ary c o u r ts  was 

in tro d u ced  under th e  Ordinance o f  J u d ic i a l  A u th o rity  and O rg an isa tio n  

196U. Under t h i s  O rdinance ju r i s d ic t io n  fo r  sen ten c in g  in  fe lo n ie s  
( j in a y a t)  was t r a n s f e r r e d  from th e  prim ary c o u r ts  to  th e  p ro v in c ia l  
c o u r ts . F e lon ious crim es were acco rd in g ly  to  be considered  

b e fo re  th e  p ro v in c ia l  c o u r ts  a t  th e  f i r s t  in s ta n c e . Appeals from 

th e  d e c is io n s  o f  th e  l a t t e r  were to  be d e a l t  w ith  by th re e  re s p e c tiv e  
c o u rts  o f appea l (mahakim-e i s te e n a f )  e s ta b lis h e d  in  196^. Appeal 

C ourts A, B, and C (Is teen & f-e  a l i f ,  bey , jeem) were e s ta b lis h e d  in  
th e  th r e e  p ro v in c ia l  c a p i t a l s  o f  K abul, Qandahar, and Mazar r e s p e c tiv e ly  

and were designed  to  d e a l w ith  ap pea ls  in  c e r ta in  a re a s  in c lu d in g  
fe lo n ie s  b rought b e fo re  them from a l l  th e  p ro v in c e s . Each o f  th e  

th re e  c o u rts  d e a l t  w ith  some e ig h t o r n ine  p ro v in ces  which lo c a te d  
in  t h e i r  re s p e c tiv e  g eo g rap h ica l zones. A fte r  n e a r ly  th re e  y ea rs  o f  

ex p erien ce , i t  was however, observed th a t  th e  new arrangem ent gave 

r i s e  to  problem s m ainly concerned w ith  t r a n s p o r ta t io n .  Many people  

had to  t r a v e l  long  d is ta n c e s  to  a t te n d  t h e i r  cases  and t h i s  in  tu rn  

caused p ro tr a c te d  delays in  th e  p ro cesses  o f  a d ju d ic a tio n , and 

c o n sid e ra b le  h a rd sh ip  to  in d iv id u a ls .  Consequently in  1968, an 

amendment was in tro d u ced  which a b o lish ed  th e  s a id  th r e e  c o u rts  and 

ju r i s d ic t io n s  o f  th e  prim ary  c o u rts  were t r a n s f e r r e d  back to  them as 

was th e  case b e fo re  196^ . A ll s e c tio n s  o f  th e  Law o f  C rim inal 

P roceedings and o f  th e  UAO r e la t in g  to  th e  fu n c tio n  o f  th e  s a id
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th r e e  c o u r ts  were consequen tly  a b o lish ed  ( l ) .

A principal purpose of this experience was to relieve the 
higher courts (i.e. the Cassation Court) of at least a part of its 
case load so that the higher judicial authorities can devote more 
time to important disputes, and more significantly to the improvement 
of the administration of justice in the country.

A f u r th e r  aim o f  th e  above experience  was to  f a c i l i t a t e  b e t t e r  

c o n s id e ra tio n  to  cases o f  g re a te r  concern . For th e  Prim ary Courts 

were composed o f  one judge a s s i s te d  by a  m u f t i , and th e  o ccas io n a l 

absence o f  one o f them would le av e  th e  o th e r  e n t i r e ly  on h is  own (2 ) .

By 1971, th e  main problem  as a lre ad y  r e f e r r e d  to  reg a rd in g  th e

c o n so lid a tio n  o f  th e  S h ari* a  rem ained e s s e n t ia l ly  s im ila r  in  n a tu re  
to  what i t  was d u ring  th e  1920’s .  This i s  borne out by th e  J u d ic ia l

Seminar 1971* The main o b je c tiv e  o f  t h i s  sem inar as p u t by C hief
J u s t ic e  Z iyaee in  h is  opening speech was: "sea rch  fo r  g re a te r

p o s s i b i l i t i e s  fo r  u n ify in g  th e  ju d i c i a l  p roceed ings in  th e  c o u rts  o f 
A fghanistan  as  en jo in ed  by th e  I 96U C o n s ti tu tio n . The experience  
o b ta in ed  d u ring  th e  p a s t  th re e  y e a rs  (a  sem inar was h e ld  in  1968 ) 

w il l  be a guide fo r  our s tudy  o f some b a s ic  d i f f i c u l t i e s  f e l t  by th e  

judges . . . " ( 3 ) .
The Seminar was d iv id ed  in to  two main com m ittees, namely th e  

committee fo r  f iq h  and q&nun, and th e  committee fo r  p u b lic  r ig h t s  and 

form al documents. A number o f  re s o lu t io n s  were passed  in  b o th  a re a s  

(65 in  th e  fo rm er, and 59 in  th e  l a t t e r ) .  A re s o lu t io n  o f th e  
Seminar concern ing  o rd in a ry  c i v i l  and c rim in a l a f f a i r s  was as fo llo w s: 

"The f i e l d  o f  c i v i l  law , in c lu d in g  p e rso n a l s ta tu s  i s ,  consequent to  

a r t i c l e  69 and 102 o f  th e  C o n s ti tu tio n  re g u la r iz e d  under th e  H anafi 
f iq h . The p l a i n t i f f  in  h is  c la im , th e  defendan t in  h is  defence , and 

th e  judge in  h is  d e c is io n  r e ly  on th e  agreed  upon r u le s  (m asael-e  

m uftd b ih a ) o f  th e  H anafi f iq h . The sources o f  th e  H anafi f iq h  a re

1 . The amendments may be seen in  Rasmi J a r id a  ( o f f i c i a l  g a z e t te ) ,  
No.117, 6 th  Nov. 1968, M in is try  o f J u s t i c e ,  Kabul.
2. See 4 [e ir-e  takanm l-e t a d r i j i  qada (G radual E vo lu tion  o f  J u s t ic e )  
o p .c i t :  31.
3. See Q aja, E sp e c ia l Is su e  fo r  th e  J u d ic ia l  Seminar 1971: 1 .
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numerous and th e  agreed  upon o p in ions sometimes c o n s is t  o f th e  

p re fe r re d  ( r d j i f r ) and most p re fe r re d  (a rja fr) v a r ia t io n s .  S im ila r ly  

th e  a u th o r i ta t iv e  o p in ions a t t r ib u te d  to  Abu H anifa and h is  d is c ip le s  

have re c e iv e d  d iv e rg en t com m entaries. Hence in  p re p a rin g  t h e i r  
c laim s and d e fen ces , p a r t i e s  to  l i t i g a t i o n s  o f te n  r e s o r t  t o  v a rio u s  

t e x t s  and r e ly  on d i f f e r e n t i a l  p o s i t io n s  th e r e in .  The Judge in  

o rd e r to  v e r i f y  th e  v a l id i t y  o r o therw ise  o f th e  v e rs io n s  adopted 

by th e  p a r t i e s  and w hether a  p a r t i c u la r  r u le  i s  an agreed  upon one 

o r n o t, i s  fo rced  to  c o n su lt v a rio u s  o th e r  books o f te n  s e v e ra l tim e s . 
This has caused a  co n s id e ra b le  w aste o f  tim e  on th e  p a r t  o f  th e  ju d g e s , 

hence ex cessiv e  delays o f  th e  case  lo a d . According to  th e  requ irem ent 

o f  th e  f iq h , and o f  th e  qanun, a  c la im an t must know h is  c la im . Since 
most f iq h  sou rces  a re  a v a ila b le  in  A rab ic , t h i s  has caused problems 

o f  communication. Consequently what th e  a tto rn e y s  w r ite  i s  not 
always com prehensible to  th e  p a r t i e s ,  th e  p o s i t io n  o f th e  l a t t e r  i s  

no t always e la b o ra te d  and brought in  harmony w ith  th e  f iq h .
In  o rd e r to  reduce t h i s  problem , and in  th e  i n t e r e s t  o f u n ifo rm ity  

in  ju d ic i a l  p r a c t ic e ,  i t  i s  hereby p ro v id ed , consequent to  a r t i c l e  69 
and 102 o f  th e  C o n s ti tu tio n  th a t  A l-A ta s i 's  book o f  S harh-e 

M u ja lla t ul-Ahk&m which i s  a u n if ie d  c o l le c t io n  o f th e  p re fe r re d  H anafi 
op in ions s h a l l  be r e l i e d  upon in  th e  c o u r ts .  A com plete t r a n s la t io n  
o f  t h i s  book in  a n a t io n a l  language w i l l  be p rov ided  fo r  th e  use o f 
th e  c o u r ts .

In  th e  even t where in  a p a r t i c u la r  c a se , some o th e r  source  o f 

f iq h  p rov ided  a p re fe ra b le  o p in io n , th e  judge may r e s o r t  to  i t .

But fo r  th e  sake o f  u n ifo rm ity  and d issem in a tio n  o f  th a t  p a r t ic u la r  

o p in io n , th e  judge w i l l  be re q u ire d  to  send h is  re fe re n c e  and th e  
reaso n s fo r  r e s o r t in g  to  i t  t o  th e  Sup/C ourt.

For f u r th e r  re fe re n c e s  th e  Sup/Court has a ls o  p u b lish ed  Rahnuma-e 
Mu1am ila t (gu ide  fo r  t r a n s a c t io n s )  which i s  in  consensus w ith  th e  

M u ja llah ; a  t r a n s la t io n  o f  th e  Hidfiya; and Ahanna-e A d illa -e  I th b a t  

d a r Islam  ( a u th o r i t a t iv e  means o f  p ro o f in  Islam ) have a lso  been 

p rov ided .
A s im ila r  problem  p re v a i ls  in  th e  f i e l d  o f  c rim in a l law . 

C o n so lid a tio n  o f  th e  p r in c ip le s  o f  f iq h  fo r  guidance in  c rim in a l m a tte rs  

i s  n ecessa ry . In  o rd e r to  reduce th e  e x is te n t  problem , th e  Sup/C ourt, 

consequent to  a r t i c l e  69 and 102 o f  th e  C o n s ti tu tio n , p rov ided  th e
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Rahnum&-e QawS* id -e  Jazaee  (guide on c r im in a l m a tte rs )  fo r  p ra c t ic e  

in  th e  c o u r t s " ( l ) .
2 . E sp ec ia l C ourts

The LJAO, as no ted  above, a u th o riz ed  th e  Sup/Court to  e s ta b l is h  

e s p e c ia l  c o u rts  a s  th e  n e c e s s ity  a r i s e s .  The law , however, ensured
ja.

t h a t  "powers o f  i t i n ^ r y  c o u rts  and e sp e c ia l  c o u rts  a re  l im ite d  to  th o se  

p a r t i c u la r  cases  fo r  which th ey  a re  e s ta b l is h e d **(2). The sphere  o f  

j u r i s d ic t io n  o f  e s p e c ia l  courts and t h e i r  p roceed ings a r e ,  under th e  

LJAO, to  be re g u la r iz e d  and l im ite d  by re g u la tio n s  (Lawaih) in  
accordance to  law .

In s ta n c e s  where th e  Sup/Court has used th e se  powers a re , f o r  example, 
th e  e s tab lish m en t o f a d d it io n a l  Chamber fo r  t r a f f i c  cases w ith in  th e  

framework o f  th e  P ro v in c ia l Court o f  K abul, as w e ll as in  th e  C en tra l 
High Court o f A ppeal. The Sup/Court has a lso  a t  tim es appo in ted  
judges to  t r a v e l  as c i r c u i t  judges in  c e r ta in  a re a s . These in s ta n c e s  
a r e ,  however, r e s t r i c t e d  to  ex ce p tio n a l c ircu m stan ces .

Having d iscu ssed  th e  c o u rt o rg a n iz a tio n  under th e  LJAO and th e  
u n if ic a t io n  accom plished th e re b y , one o th e r  a sp e c t o f  t h i s  u n if ic a t io n  
th a t  re q u ire s  c o n s id e ra tio n  i s  th e  t r a n s i t i o n  o f  th e  j u d i c i a l  s t r u c tu r e  

o f A fghan istan  from a dichotomy o f  c o u r ts  to  a u n if ie d  n a tio n a l  c o u r ts :

As a lre a d y  d isc u sse d , th e  C o n s ti tu tio n  o f 1923 and th e  Niz&mn&ma 
o f  Basic O rg an iza tio n s  p rov ided  fo r  two ty p es  o f c o u rts  namely S h a r i1a 

c o u r ts  and a d m in is tra tiv e  c o u r ts . The l a t t e r  in c lu d ed  th e  S ta te  

Council and th e  P ro v in c ia l  Council as c o u rts  fo r  o ffen ces  by c i v i l  

se rv a n ts  and government em ployees, C ourts o f  R e c o n c ilia tio n , S p ec ia l 
Court fo r  t r i a l  o f  M in is te rs  and m i l i t a r y  c o u r ts .  Whereas th e  

a d m in is tra tiv e  c o u r ts  had e sp e c ia l  ju r i s d ic t io n s  ass ig n ed  to  them under 

th e  Niz&mnSmas, th e  S h ari*a  c o u rts  were c o u rts  o f g e n e ra l ju r i s d ic t io n  

fo r  a l l  o th e r  c a se s .
This dichotomy was l a t e r  m ain ta ined  under th e  C o n s ti tu tio n  o f  

1931 which m entioned o f  S h ari*a  C ourts (Mafrakim-e J h a r ’iy y a) as 
d i s t i n c t  from C iv il  C ourts (tfa£&kim-e 'a d l iy y a ) .  This C o n s ti tu tio n  

a lso  p rov ided  fo r  P ro v in c ia l  C o u n cils , S p ec ia l Court (&iwan-e * a li)

1 . See Q.affi. E sp e c ia l Is su e  fo r  th e  J u d ic ia l  Seminar 1971: 103.
2. A rt. 6 k , UAO 1967.
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f o r  th e  t r i a l  o f  M in is te rs  and m i l i t a r y  c o u r ts .  A lthough th e re  

was no m ention o f  commercial c o u rts  in  th e  C o n s ti tu tio n , th ey  were 

soon e s ta b lis h e d  in  1931. Courts fo r  c i v i l  se rv an ts  were re -o rg a n iz e d , 
and w ider j u d i c i a l  powers were v e s te d  in  th e  p ro v in c ia l  co u n c ils  

and c e r ta in  o th e r  a d m in is tra tiv e  bod ies as d iscu ssed  b e fo re .

The C o n s ti tu tio n  o f 1961+, on th e  o th e r  hand, made no m ention 
o f  th e  form er S h a r i1a  C ourts . The only  c o u r ts  t h a t  a re  c a l le d  by 
name in  t h i s  C o n s ti tu tio n  a re  th e  Sup/Court ( J te r a  ttabkama) and m il i t a r y  
c o u r ts .  In  a l l  o th e r  c a se s , th e  C o n s ti tu tio n  u ses  th e  te rm  ' court* 

u n ifo rm ly . S im ila r ly  even th e  more d e ta i le d  LJAO has no m ention 

w hatsoever o f  th e  form er S h a r i 'a  C o u rts . This s i le n c e  o f  th e  

C o n s ti tu tio n  and o f th e  LJAO as w e ll as th e  emphasis on ju d i c i a l  

u n ifo rm ity  th e r e in  in d ic a te s  a  d is c o n tin u a tio n  o f  th e  e a r l i e r  d u a l i ty  

and i t s  rep lacem ent by u n if ie d  n a tio n a l c o u r ts .
This i s  f u r th e r  supported  by th e  f a c t  t h a t  except fo r  th e  judges 

o f  th e  Sup/Court whose term s o f  o f f ic e  a re  s e p a ra te ly  d e a lt  w ith  in  

th e  C o n s ti tu tio n , n e i th e r  th e  C o n s ti tu tio n  nor th e  LJAO has made any 
fu r th e r  d i s t in c t io n  among ju d g es. A ll judges and t h e i r  term s o f  o f f ic e  
a re  d e a l t  w ith  under uniform  p ro v is io n s  w ith  no d i s t in c t io n  in  s t a t u s ,  

j u r i s d ic t io n  and term s o f o f f ic e  in  any one ca teg o ry  o f  c o u r ts .
That a d e p a r tu re  has been made from th e  th e n  e x is te n t  s ta tu s  

quo in  th e  f i e l d  o f ju d i c i a l  o rg a n iz a tio n s  i s  im p l ic i t ly  in d ic a te d  in  

th e  t e x t  o f  th e  C o n s ti tu tio n . A r t ic le  98 f o r  example read s  in  p a r t  

t h a t  " th e  J u d ic ia ry  c o n s is ts  o f th e  Supreme Court and o th e r  c o u r ts ,  
th e  number o f  which s h a l l  be determ ined by law . . . " .  No f u r th e r

" fc tl

p ro v is io n  appears in  t h i s  C o n s ti tu tio n  to  r e f e r /o r  acknowledge th e  th e n  

e x is te n t  network o f  c o u r ts  which was o p e ra tiv e  a t  th e  tim e o f  i t s  

p rom ulgation . What i s ,  th e r e f o r e ,  understood  from th e  above wording 

o f  a r t i c l e  98 i s  t h a t  th e  law was to  determ ine th e  co n ten ts  o f  th e  
ju d ic ia r y  as from th e  s t a r t .  Whereas th e  above p ro v is io n  spoke o f 

th e  co n ten ts  o f  th e  ju d ic ia r y ,  a r t i c l e  10U r e fe r r e d  to  ru le s  r e l a t in g  

t o  th e  fu n c tio n  and o rg a n iz a tio n  o f  th e  c o u rts  to  be re g u la r iz e d  by 

law : "Rules r e l a t in g  to  th e  o rg a n iz a tio n  and th e  fu n c tio n  o f th e

c o u r ts  and m a tte rs  concern ing  judges s h a l l  be re g u la te d  by l a w . . . "  

D epartu re  from th e  e a r l i e r  s ta tu s  quo i s  f u r th e r  evidenced by th e  f a c t  

t h a t  re o rg a n iz a tio n  o f  th e  c o u rts  was in c luded  among th e  m a tte rs  
t h a t  were a ss ig n ed  fo r  immediate c o n s id e ra tio n  by th e  C o n s ti tu tio n :
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Under a r t i c l e  126, i t  has been made a  du ty  o f th e  Government d u ring
* . . . . .th e  in te r im  p e rio d  to  "p rep are  o rd inances r e l a t in g  to  . . .  j u d ic i a l

o rg a n iz a tio n  and ju r i s d ic t io n " .
A ll th e  above p ro v is io n s  have eq u a lly  emphasized th e  s ta tu to r y  

c h a ra c te r  o f  th e  ju d i c i a l  o rg a n iz a tio n  envisaged  th e r e in .

U n if ic a tio n  o f th e  c o u rts  in to  a  system  o f  n a t io n a l  c o u rts  on 

th e  one hand, and th a t  a l l  c o u rts  under t h i s  C o n s ti tu tio n  d e riv ed  

t h e i r  ju r i s d ic t io n s  from s ta tu to r y  l e g l i s l a t i o n  (which was e f fe c te d  

th rough  th e  LJAO) j u s t i f y  th e  conclusion  th a t  th e  e x is te n t  c o u rts  

in  A fghan istan  a re  n a t io n a l  c o u r ts  o f  s ta tu to r y  j u r i s d ic t io n s .

The p o s i t io n  o f  S h a r i 'a  in  th e  c o u rts  has been d e a l t  w ith  in  th e  

C o n s ti tu tio n  under i t s  s e c tio n  on th e  ju d ic ia r y  as fo llo w s:
"The c o u r ts ,  in  c ases  under t h e i r  c o n s id e ra tio n , s h a l l  app ly  

th e  p ro v is io n s  o f  t h i s  C o n s ti tu tio n  and th e  laws o f th e  S ta te .

Whenever no p ro v is io n  e x is t s  in  th e  C o n s ti tu tio n  o r th e  laws fo r  a 
case  under c o n s id e ra tio n , th e  c o u r ts  s h a l l ,  by fo llo w in g  th e  b a s ic  
p r in c ip le s  o f th e  Hanafi Ju risp ru d en ce  o f  th e  S h ari*a  o f  Islam  and 
w ith in  th e  l im i ta t io n s  s e t  fo r th  in  t h i s  C o n s ti tu t io n , ren d e r a 

d ec is io n  th a t  in  t h e i r  op in ion  secu res  j u s t i c e  in  th e  b e s t  p o s s ib le  
way" ( a r t . 102).

This article in essence repeats article (69) which defined the 
law and provided that in the absence of law Hanafi law shall apply.
This subsequent r e p e t i t io n  o f th e  same p o in t b u t w ith  a  p a r t i c u la r  

re fe re n c e  t o  th e  p o s it io n  o f th e  S h a r i 'a  in  c o u r t s , seems to  be an 
e f f o r t  to  b r in g  home, once a g a in , th e  pronounced aim o f  u n ifo rm ity  

in  ju d ic i a l  p r a c t ic e .  For a r t i c l e  102 i s  e x p l i c i t  t o  th e  e f f e c t  

t h a t  a l l  c o u rts  a re  t o  app ly  th e  C o n s ti tu tio n  and th e  laws o f  th e  

S ta te  in  th e  f i r s t  p la c e . Both a r t i c l e  69 and 102 speak in  equal 

term s o f  th e  p r i o r i t y  th e y  a t ta c h  to  th e  S ta te  law s; so i s  th e  

p o s i t io n  o f  th e  S h a r i 'a  which i s  pronounced in  s im ila r  term s in  b o th  

a r t i c l e s .  The on ly  d if fe re n c e  be in g  th a t  whereas a r t i c l e  69 

a u th o riz e s  r e s o r t  to  th e  'p ro v is io n s  o f th e  H anafi J u r isp ru d e n c e 1 

in  th e  absence o f law  in  g e n e ra l , a r t i c l e  102 a u th o r iz e s  th e  c o u r ts ,  

in  th e  s im ila r  e v en t, t o  r e s o r t  t o  'th e  b a s ic  p r in c ip le s  o f th e  

H anafi J u r is p ru d e n c e '.  The more f l e x ib le  term s o f  t h i s  l a t t e r  a r t i c l e

*
That i s  to  say  u n t i l  th e  in au g u ra tio n  o f  th e  n ex t Parliam ent* 
(O ct. ll+, 1965).
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as w e ll as th e  re fe re n c e  i t  has made to  th e  o p in ion  o f th e  in d iv id u a l 

judge has been co n sid e red  by C hief J u s t ic e  Z iyaee to  have l a i d  down 

th e  c o n s t i tu t io n a l  fo u n d a tio n  o f  j u d i c i a l  i j te h a d  in  A fghan istan  ( l ) .

In  r e l a t io n  to  th e  d u tie s  o f  th e  p a r lia m e n t, a r t i c l e  (6^) o f  th e  

C o n s ti tu tio n  enacted  :
'The Shura l e g i s l a t e s  fo r  o rg a n is in g  th e  v i t a l  a f f a i r s  o f th e  coun try  

in  accordance w ith  th e  p ro v is io n s  o f  t h i s  C o n s ti tu tio n .

There s h a l l  be no law  repugnant t o  th e  b a s ic  p r in c ip le s  o f 

th e  sac red  r e l ig io n  o f  Islam  and th e  o th e r  v a lu es  embodied in  t h i s  

C o n s t i tu t io n . ..*
An in te r e s t in g  in c id en ce  concern ing  th e  im plem entation o f a r t i c l e  

(6U) o f th e  C o n s ti tu tio n  reg a rd in g  th e  p a r l ia m e n t 's  l e g i s l a t i v e  duty  

to o k  p lace  d u rin g  th e  p a rlia m e n ta ry  debate  on th e  m arriage  B i l l  as 
l a t e r  passed  in to  M arriage Law 1971. At th e  o u ts e t  o f  debate  on 
t h i s  B i l l ,  one d e leg a te  argued , in  a  somewhat o v e r-s im p lif ie d  fa sh io n , 
t h a t  no law need be passed  by P arliam en t and th a t  th e  S h a r i 'a  should 
app ly :

" S h a r i 'a  i s  com prehensive on th e  s u b je c t o f  m arriage  and d iv o rce . 
S ta tu to ry  l e g i s l a t i o n  would e i th e r  comply w ith  th e  S h a r i 'a  o r 
d i f f e r e n t i a t e  th e re w ith . In  th e  form er ev en t, th e re  i s  no g re a t 

need fo r  l e g i s l a t i o n ,  whereas in  th e  l a t t e r  i t  would be u n c o n s t i tu t io n a l .  
Moreover t h i s  B i l l  i s  to o  b r i e f  to  exhaust th e  whole a re a . T herefore  

I  propose t h a t  th e  p re s e n t B i l l  to g e th e r  w ith  a l l  th e  e x is te n t  

l e g l i s l a t i o n  in  t h i s  a re a  should be abrogated  and th e  S h a r i 'a  be 

recogn ized  a p p lic a b le  as a  w hole"(2 ) .

A gainst t h i s  p ro p o s it io n  an o th er d e le g a te  a p tly  argued th a t  

" a r t i c l e  6k o f  th e  C o n s ti tu tio n  made i t  a  du ty  o f  th e  P arliam en t to  

l e g i s l a t e .  Now i f  P arliam en t a b s ta in s  from l e g l i s l a t i o n  in  'v i t a l  

a f f a i r s  o f th e  c o u n try ' i t  would amount, in  e f f e c t ,  t o  th e  neg a tio n  

o f  th e  ph ilosophy  o f  i t s  e x is te n c e , hence u n c o n s t i tu t io n a l" (3 ) .

1 . See Qada No.10,13^9* Z iy ay ee 's  S ta tem en t. I t  w i l l  be n o tic e d  
t h a t  in  th e  p a s t ,  th e  j u d ic ia l  p ra c t ic e  m  A fghanistan  has been one 
o f  t a q l id  r a th e r  th a n  i j te h S d . Note a r t i c l e  (20) o f  th e  Law o f 
C iv il  p rocedure 1957 fo r  example: "The qafli i s  fo rb id d en  to  ren d e r
d ec is io n s  c o n tra ry  to  th e  a u th o r i ta t iv e  r e l ig io n  (madhab-e H an afi) , 
o r to  r e ly  on weak op in ions th e re o f .  O therw ise h is  d e c is io n  w i l l  be 
r e v e r s ib le " .
2. G. R abani, WJJ. No.22, June 1967.
3. S. Farhang, ib id .
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The l a t t e r  argum ent p re v a ile d  and th e  d eb a te  continued*

Another i l l u s t r a t i o n  o f th e  im plem enta tion  o f  a r t i c l e s  (6U) and (69) o f 

th e  C o n s ti tu tio n  can be found i n  r e s o lu t io n  (£3) o f th e  J u d ic i a l  Seminar  

1971 • The Sem inar was p re s id e d  by th e  C h ie f J u s t ic e  and p a r t ic ip a te d  by  

J u s t ic e s  o f th e  Sup/C ourt and p re s id e n ts  o f p ro v in c ia l  co u rts#  The Pro­
v in c ia l  Court o f  Qandohar, in  i t s  p ro p o sa l su bm itted  to  th e  Sem inar argued 

t h a t  a r t i c l e  (222) o f th e  Law o f C rim ina l Proceedings was in  c o n f l i c t  w ith  

th e  H anafi f iq h ,  hence w ith  a r t i c l e  (61;) o f  th e  C o n s ti tu tio n ; th e  p ro p o sa l 

urged  a  ru l in g  o f th e  Sem inar t o  c l a r i f y  th e  a lle g e d  c o n f l ic t  • (1 ) •  The 

re s o lu t io n  passed  to  th is  e f f e c t  reasoned  th a t  no n e ce ssa ry  c o n f l i c t  

e x is te d  betw een a r t i c l e  (222) and th e  H anafi f i q h , hence between th e  law 

and th e  C o n s titu tio n #  D ec la rin g  th e  p r in c ip le  in v o lv e d , th e  r e s o lu t io n  

went on to  say  t h a t  "m oreover, th e  c o n s t i tu t io n a l  p ro v is io n  i s  a  norm in  

i t s e l f ;  whenever a  s t a t u t e  i s  la c k in g , and in  o rd e r  to  ren d e r j u s t i c e  i n  

th e  b e s t  p o s s ib le  way, r e s o r t  w i l l  be made to  th e  H anafi f i q h #" The re s o ­
lu t i o n  im p lied , i n  o th e r  w ords, th a t  p r i o r i t y  o f th e  s ta tu to r y  law  i s  a  

norm which w i l l  be upheld anyway,
A f u r th e r  a re a  th a t  may be looked a t  in  th e  l i g h t  o f th e  repugnancy 

c la u se  o f a r t i c l e  (6U) o f th e  C o n s ti tu tio n  i s  th e  s e c tio n s  on th e  execu­
t io n  o f j u d i c i a l  o rd ers  in  th e  Law o f C rim inal P roceedings 1961; • The 
range of en fo rc ea b le  j u d i c i a l  o rders  d e a l t  w ith  in  t h i s  law  (arts#395-J4i7) 

com prise re fo rm ato ry  o rd ers , to  d a r -u t ta d ib  (house o f d i s c i p l in e ) ,  custody  

and d e te n tio n  o rd e rs ,  f i n e s ,  im prisonm ent, and hanging re sp e c tiv e ly #  There 
i s  no re fe re n c e , n e i th e r  under th i s  s e c t io n  no r i n  any o th e r p a r t  o f th i s  

law  to  s h a r i ’a  badd p e n a l t ie s  o r  a  j u d i c i a l  o rd e r th e re o f#  This law  i s  
s i l e n t  on p e n a l t ie s  such  as th e  m u ti la t io n  o f hand f o r  th e  p r in c ip a l  
o ffen ce  o f t h e f t ,  s to n in g  f o r  z in a , la sh e s  e i th e r  f o r  d rin k in g  wine o r f o r

1 • The p ro p o sa l argued th a t  " a r t i c l e  222 perm its th e  h earin g  o f th e  w i t ­
n e sse s  o f n e g a tio n  (shohud-e n a fy a) a f t e r  th e  w itn e sse s  o f p ro o f (shohud-e 
itfibat) w ith o u t any s t ip u la t io n  f o r  c o n t in u i ty  ( taw a tu r) and th i s  i s  I n  " 
c o n f l i c t  w ith  th e  H anafi f iq h # "  The r e s o lu t io n  however i n  i t s  main theme 
fo cu sed  on th e  gram m atical i n t e r p r e ta t io n  o f th e  w ording o f a r t i o l e  (222) 
w ith o u t commenting on th e  p o s i t io n  o f th e  H anafi f i q h  on th e  m a tte r .  The 
p o in t made was t h a t  th e  te rn s  o f th e  s a id  a r t i c l e  t h a t  ’w itn e sse s  o f negar 
t io n  w i l l  be h ea rd  a f t e r  th e  w itn e sse s  o f  p ro o f ’ ,  does n o t n e c e s s a r i ly  
mean th a t  h e a rin g  would amount to  ad m issio n . H earing o f  a  w itn e ss  i s  to  
be reg arded  as a  d i f f e r e n t  m a tte r  from  i t s  accep tance  o r c r e d i b i l i t y  and 
th e  r e s u l t  e f f e c te d  th e re b y . I t  i s  c le a r  from  th e  c o n te x t o f th e  Law o f 
C rim inal P roceedings t h a t  w itn e sse s  o f  n e g a tio n  a re  h earab le#  The d i s ­
t i n c t io n  as to  w hether th e  te s tim o n y  i s  a cc e p tab le  o r  in a c c e p ta b le  i s ,  
a f t e r  a cq u ir in g  in fo rm a tio n  as re q u ire d  by  law , th e  d i s c r e t io n  and d u ty  
o f th e  ju d g e . T herefore  th e  law  in  i t s  s p i r i t  i s  n o t in  c o n f l i c t  w ith  th e  
H anafi f iq h ,  h o r i s  i t  i n  c o n f l i c t  w ith  th e  C o n s ti tu tio n # "  (sod foafla, 
E sp e c ia l Is su e  f o r  th e  J u d ic i a l  Seminar  1971 si 10) #
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qadhaf (a c cu sa tio n ) and th e  manner o f t h e i r  enforcem ent* In  p ra c t ic e  
too* such p e n a l t ie s  have r a r e ly  i f  ev er been  en fo rced  du rin g  th e  p a s t  

few decades i n  A fghanis ta n  (1) •

As a lre a d y  m entioned, th e  LJAO a u th o riz e s  th e  Sup/C ourt to  e n a c t 

re g u la tio n s  f o r  o rg an iz in g  th e  a d m in is tra tiv e  and j u d i c i a l  a f f a i r s  o f th< 

ju d ic ia ry *  E x e rc is in g  th i s  power, i n  th e  l i g h t  o f a r t i c l e  (69) o f  th e  

C o n s ti tu tio n , the  Sup/C ourt en ac ted  th e  Guiding Rules on C rim inal 

M atters 1971 * These Rules a re  i n  f a c t  com plim entary to  th e  Law o f 
C rim inal Proceedings* The l a t t e r  l a r g e ly  d e a l t  w ith  th e  p ro ced u ra l 
a sp ec ts  o f crim es and m a tte rs  o f  enforcem ent and d id  n o t p ro v id e  f o r  

th e  a c tu a l  d e f in i t io n s  o f o ffe n c e s . The Sup/C ourt th e r e f o r e ,  as a  
s to p -g ap  m easure, en ac ted  th e  s a id  Rules w hich a re  l a r g e ly  d e a lin g  w ith  
th e  su b s ta n tiv e  law  o f  crim es* In  th e  in tro d u c tio n  to  th e se  R u les , i t  
i s  m entioned th a t  ffunder a r t i c l e  69 o f th e  C o n s ti tu tio n  w herever a  
s t a t u te  i s  la c k in g , H anafi law  i s  a p p l ic a b le .  The Sup/C ourt accord ing  
to  a r t i c l e  (13) o f th e  UAO en ac ted  th e se  R u le s••* tl The S up/C ourt, i n  
o th e r  w ords, in d ic a te d  th a t  th e  Rules m erely  c o n so lid a te  th e  H anafi 
f iq h  which in  th e  absence of law  i s  c o n s t i tu t io n a l ly  a p p lic a b le  any* 
way. Powers o f  th e  Sup/C ourt i n  en ac tin g  th e  Rules th e re fo re  cou ld  
n o t go beyond th e  co n fin es  o f  th e  H anafi f i q h * C onsequently  same 
p r in c ip a l  a sp e c ts  o f th e  H anafi law  o f crim es were in c o rp o ra te d  i n  th e se  
R u le s . Under th e  s e c tio n s  on th e  d e f in i t io n  o f o ffe n c e s , th e  Rules 
however, m erely  r e f e r  to  th e  H anafi f iq h  w ith o u t a c tu a l ly  going in to  

i t *  O ffences o re  d iv id e d  in to  th re e  c a te g o r ie s  s

"A. Hadd o ffen ces  s These a re  o ffen ces  th e  p e rp e tr a to r  o f  which i s  

l i a b l e  to  hadd p e n a l t ie s  in  accordance to  th e  p ro v is io n s  o f  S h a r i ’a .
Hadd o ffen ces  a re  h e re sy , highway ro b b e ry , t h e f t ,  a d u l te ry  and d r in k ­
in g  w ine .

B. Qigdg and d iy a t  o ffences s th e se  a re  o ffen ces  th e  p e rp e t r a to r  o f 
which i s  liab le*  to  cfisas and d iy a t  i n  accordance to  S h a r i ’a .  These 
o ffences a re  hom icide ( f iv e  v a r i e t i e s  m entioned), in ten d ed  and e rro n e ­
ous wounding.

C. Ta’z l r  o ffen ces  * • * .” Ta*zlr o ffen ces  a re  su b d iv id ed  in to  th re e  

c a te g o r ie s ,  namely fe lo n y , misdemeanour, and p e t ty  o ffe n c e s , th e  range 

o f p e n a lty  f o r  a l l  th re e  c a te g o r ie s  ru n  from  one month up to  tw enty  

y ea rs  o f im prisonm ent and v a rio u s  f i n e s .  The Rules th e n  proceed  to  
e n a c t i n  a r t i c l e  16 t h a t  nth e  ex ecu tio n  o f p e n a l t ie s  s h a l l  be in  
accordance to  th e  p ro v is io n s  o f  th e  Law o f C rim inal Proceedings ” •

1 • Confirmed by  G .M .Niyazi, Dean o f th e  F a c u lty  o f Is la m ic  S tu d ie s  in  
^ ^ in fo rm a l  in te rv ie w  (Kabul ̂ S ep t.  ̂ 1972 ) .
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TM.g a r t i c l e  i n  e f f e c t  b r in g s  th e  whole s t r u c tu r e  and ex ecu tio n  o f 

p e n a l t ie s  to  th e  o ffen ces  r e f e r r e d  t o ,  under th e  s ta tu to r y  um brella  

o f th e  law o f C rim inal P roceedings* I t  i s  th e r e f o r e  understood  th a t  

whereas the  elem ents o f r e s p o n s ib i l i ty  and m a tte rs  o f d e f in i t io n s  o f 

th e  above-mentioned o ffen ces  w i l l  be determ ined  under th e  N anafi fiqh*  

punishm ents o f th e se  o ffen ces  may n o t  go beyond th e  co n fin es  o f  th e  lew 
o f C rim inal Proceedings# No f u r th e r  e x p la n a tio n  i s  g iven  as to  w hether 

th e  r e t i c e n t  a t t i t u d e  o f th e  Law re g a rd in g  th e  enforcem ent o f hadd 

p e n a l t ie s ,  as confirm ed in  th e  Rules would be repugnan t to  th e  b a s ic  
p r in c ip le s  o f Islam  and w hether s i le n c e  as such i s  a  form  o f  rep u g - 

neney o r not# ( No a u th o r i ta t iv e  d e f in i t io n  o f th e  term s o f a r t i c l e  

(6U) has been  provided*)

G radual R eduction in  th e  powers o f  S h a ri* a  J u r i s d ic t io n s
R ela tin g  to  th e  c o n te x t o f j u d i c i a l  s e c u la r iz a t io n ,  a  tendency 

can  be observed in  v a rio u s  d e c is io n s  o f  th e  S /J /C o u n c il re g a rd in g  th e  
t r a n s f e r  o f ju r i s d i c t i o n  o f c e r ta in  m a tte rs  from  th e  c o u rts  f o r  o rd in a ry  

c i v i l  and c rim in a l affairs(COCCA) to  o th e r  co u rts#
Hie g rad u a l developm ent o f s t a tu to r y  ju r i s d ic t io n s  a lo n g sid e  th e  

S h a r i 'a  c o u rts  has g iv en  r i s e  to  f r e q u e n t problem s o f ju r i s d i c t i o n  b e ­

tween them# Such problem s con tinued  to  e x i s t ,  p a r t l y  because o f th e  

la c k  o f comprehensive l e g i s l a t i o n  on m a tte rs  o f j u r i s d i c t i o n  b u t a lso  

as a consequence o f th e  p rocess t h a t  has been adopted  f o r  th e  e s ta b l i s h ­

ment o f s ta tu to r y  j u r i s d i c t i o n s :  T r a d i t io n a l ly  S h a r i 'a  c o u rts  possessed
u n iv e rs a l  ju r i s d ic t io n s  f o r  alm ost a l l  k inds o f d is p u te s ;  whenever a  
new ju r i s d ic t io n  was s e t  up f o r  d e a lin g  w ith  e s p e c ia l  m a tte rs ,  th e  l a t t e r  

had to  be t r a n s fe r r e d  from  th e  S h a r i 'a  c o u rts  to  th e  newly e s ta b lis h e d  

ju r i s d ic t io n *  In  t h i s  p ro cess  o f t r a n s f e r ,  th e  S h a r i 'a  c o u r ts  r e s i s t e d  
th e  d im inu tion  o f t h e i r  j u r i s d ic t io n  and th e re fo re  a  com plete t r a n s f e r  

has r a r e ly  been achieved#

Now th a t  th e  COCCA e x e rc is e  m ajor p a r ts  o f  th e  j u r i s d i c t i o n  e a r l i e r  
e x e rc ise d  by th e  S h a r i 'a  c o u r ts ,  s im i la r  problems o f ju r i s d ic t io n s  con­

tin u e d  to  a r i s e .  An example o f t h i s  i s  th e  1968 c i r c u l a r  o f th e  S / J /  
C ouncil concerning th e  ju r i s d i c t i o n  f o r  d e a lin g  w ith  d isp u te s  a r i s in g  
from  salam* s h i r k a t ( p a r tn e r s h ip ) ,  and mud&rlbat* As th e se  tra n s a c tio n s  
were recogn ized  and p ro v id ed  f o r  i n  th e  S h a r i1 a ,  d is p u te s  a r i s in g  th e re o f  
w ere co n tin u ed ly  d e a l t  w ith  by th e  COCCA# This was so  n o tw ith s tan d in g  

th e  ex is ten ce  o f commercial c o u rts  e v e r s in c e  1931# Hie m a tte r  was
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r a i s e d  i n  a  p ro p o sa l subm itted  to  t h i s  e f f e c t  to  th e  S /J /C o u n c il by  

Maulawi O .S a fi th e  th en  head o f th e  Sup/C ourt Chamber f o r  C o n f lic ts  of 

J u r i s d ic t io n s .*  The p ro p o sa l n o ted  i n  p a r t :  " i t  has been observed
th a t  some o f th e  d o s s ie rs  re c e iv e d  i n  th i s  Chamber r e l a t e  to  th e  claim s 

o f salam , s h i r k a t  and imid&ribat.  S ince th e se  a re  S h a ri* a  c o n tr a c ts ,  

c la im s a r i s in g  th e re o f  shou ld  th e re fo re  be reg a rd ed  as S hari*  a  c la im s . . .  

The f iq h  has d e a l t  w ith  th e se  tra n s a c tio n s  i n  c o n s id e ra b le  d e t a i l s . . . "

In  th i s  way, th e  b a s is  f o r  th e  d iv is io n  o f j u r i s d i c t i o n ,  i n  S a fi* s  

o p in ion  seemed to  be w hether th e  S h a ri* a  books co n ta in ed  p ro v is io n s  

on c e r ta in  c a te g o r ie s  o f cases o r n o t .  The S /J /C o u n c il a p p a re n tly  

v a r ie d  w ith  t h i s  v iew . In  a  r e s o lu t io n  passed  on th e  m a tte r  th e  S / J /  

C ouncil p ro v id ed  •
**1 • M ujaribat i s  a  c o n tr a c t  th a t  a u th o r is e s  a  p e rso n  to  use  th e  c a p i t a l  

o f an o th er f o r  tra d e  on th e  c o n d itio n  th a t  th e  p r o f i t  and lo s s  be sh a red  
by  b o th . This i s  c l e a r ly  a  com m ercial t r a n s a c t io n  and a  m a tte r  t h a t  

f a l l s  under th e  ju r i s d i c t i o n  o f commercial c o u r ts .

2 . In  accordance to  a r t i c l e  19(8) o f Commercial Low (Qanun-e T i ja r a t )  
t r a n s a c tio n s  o f  com nercia l p a r tn e rs h ip s  a re  com m ercial re g a rd le s s  o f th e  
in te n t io n  o f th e  p a r t i e s .
3 . Salam i s  b a s ic a l ly  n o t a  com m ercial t r a n s a c t io n  . . .  b u t  w herever 
goods o f salam  a re  purchased  f o r  th e  purpose o f t r a d e ,  claim s em anating 
th erefrom  may be reg a rd ed  as com m ercial.11 (1)

A s im ila r  case  f o r  t r a n s f e r  o f  ju r i s d i c t i o n  concerned th e  farm ers* 

d is p u te s .  The UAO pro v id ed  th a t  " la b o u r  and commercial d isp u te s  a re  to  
be d e a l t  w ith  by  th e  commercial c o u r ts " .  The p o in t  os to  w hether *labour*  

in c lu d ed  fa rm ers was r a is e d  by th e  p ro v in c ia l  c o u r t  o f  Qandahar which i n  

a  memorandum to  th e  Supreme Court n o ted  th a t  **... i f  th e  d isp u te s  o f 

farm ers in v o lv in g  claim s o f non-payment o f t h e i r  wages a re  to  be reg ard ed  

a p rov ince o f th e  com m ercial c o u r ts ,  t h e i r  cases would have to  be 
summoned to  th e  p ro v in c ia l  c a p i ta l s  as sm a lle r  d i s t r i c t s  do n o t have 
lo c a l  commercial c o u r ts .  This would seem to  cause c o n s id e ra b le  h a rd sh ip  

f o r  th e  people  in v o lv e d " . The above memorandum was co n sid e red  by the  
S /J  C ouncil who d ec id ed :

"D isputes o f a l l  f a c to r y  la b o u re rs  and th o se  working in  th e  Government 

w ork-houses, o r  i n  sem i-G overnm ental, and p r iv a te  e n te r p r is e s  a re  to  be 
s e t t l e d  in_com m ercial c o u r ts .  As f o r  th e  fa rm ers and farm jw orfcsrs^ s in c e

* I t  w i l l  be n o tic e d  th a t  w hereas c o n f l ic t s  o f j u r i s d i c t i o n  f a l l  w ith in  
th e  prov ince o f  4h© Chamber f o r  C o n flic ts  o f  J u r i s d i c t i o n s ;  t r a n s f e r s  
o f ju r i s d i c t i o n  a r e ,  under th e  UAO, to  be decid ed  by  th e  S /J /C o u n c il .
1 . Supreme C ourt C irc u la r  No.123h/2U.2.13h7*
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th e  farm er - la n d lo rd  r e la t io n s  have n o t been  so  f a r  re g u la r is e d  by  1aw 

and t h e i r  l e g a l  s ta tu s  (waz*e qSnuni) has n o t been e la b o ra te d , th e re fo re  

c laim s o f fa rm ers and a g r i c u l tu r a l  wage e a rn e rs  and s im i la r  c laim s a re  
to  be s e t t l e d  i n  th e  p rim ary  c o u rts  i n  accordance to  th e  S h a r i1 a  
p ro v is io n s11.  (1)

I t  thus appears th a t  th e  la c k  o f l e g i s l a t i o n  on th e  s u b je c t  i n  

q u e s tio n  has s ig n i f i c a n t ly  in f lu e n c e d  th e  above d e c is io n  o f th e  S /J  

Council# For i t  has been  im p lied  th a t  w ith  th e  in tro d u c t io n  o f a  law  

to  re g u la r iz e  th e  a re a ,  th e  m a tte r  i s  l i k e l y  to  p re s e n t  a  case  f o r  

recons id e r a t io n •

A problem o f ju r i s d i c t i o n  was a ls o  encoun tered  w ith  reg a rd  to  c r im in a l 

l i b e l  ( jerm -e i f t e r S ) .  The is s u e  was r a i s e d  by th e  p ro v in c ia l  c o u r t  o f 

Legar which in  a  memorandum to  th e  Supreme C ourt asked  f o r  th e  l a t t e r  fs 
a u th o r i ty  to  c l a r i f y  th e  com petent c o u r t  f o r  l i b e l  d is p u te s .  l i b e l  d i s ­

pu tes  were u s u a l ly  heard  i n  th e  COCCA, The memorandum was co n sid e red  by 

th e  S /J  C ouncil which in  a  r e s o lu t io n ,  a f t e r  e la b o ra tin g  c e r ta in  p o in ts  
concern ing  th e  d e f in i t io n  o f i f t e r a ,  went on to  p ro v id e  t h a t :

th e  law  o f Crimes by  C iv i l  S ervan ts  and O ffences A gainst P u b lic  
S e c u r i ty  1962 (TTsulndma-e jar&*em-e Mamurin wa Anmify a t- e  *dmma) p ro ­
v id e s  f o r  th e  punishm ent o f l i b e l  by  c i v i l  s e rv a n ts  ( a r t  #11*2) ;  l i b e l  by  
o th e r  persons i n  g e n e ra l , s h a l l  by  analogy to  th i s  a r t i c l e ,  be punished  
accord ing ly#  Hence th e  m a tte r  w i l l  be d e a l t  w ith  by th e  C ourt o f C iv i l  

S e rv an ts1* (2)
T ra f f ic  o ffen ces  p re sen te d  a  s im i la r  case  f o r  a  t r a n s f e r  o f j u r i s ­

d ic tio n #  In  a  p ro p o sa l su b m itted  to  th e  S /J  C ouncil on t h i s  m a tte r ,  th e  
S e c r e ta r ia t  o f  th i s  C ouncil w hich seem to  have i n i t i a t e d  th e  p ro p o sa l, 
reasoned  i t s  case  as fo l lo w s : " T ra f f ic  v io la t io n s  have a  d i r e c t  b e a rin g  
on th e  p u b lic  peace and s e c u r i ty .  Uiey a ls o  p re s e n t  a  d i f f e r e n t  k in d  
o f s i tu a t io n ,  as f a r  as th e  ru le s  o f  evidence a re  concerned . Evidence 

such  as maps, p h o to s , and op in ions o f th e  in fo rm an ts  o f te n  p la y  a 

d e c is iv e  r o le  i n  de term in ing  th e  d r iv e rs*  r e s p o n s ib i l i t y .  Under th e  

e x i s t e n t  s t a t u t e s ,  th e  d r iv e rs*  r e s p o n s ib i l i ty  has a lre a d y  been re g u la ­

r iz e d  to  same e x te n t .  I t  would th e re fo re  seem a d v isa b le  to  t r a n s f e r  

th e  j u r i s d i c t i o n  f o r  d e a lin g  w ith  t r a f f i c  v io la t io n s  from  th e  COCCA to  
th e  C ourts f o r  P u b lic  R ig h ts” .

1 . Supreme C ourt c i r c u l a r  No.1 6 7 6 /7 .3 .1 3 ^7 . Both c i r c u la r s  may be seen  in  
Majmo ft-e  m u tta h id u l mo*31 ha*e qad£ri  wa id A rj ( c o l le c t io n  o f  j u d i c i a l  
and a d m in is tra tiv e  c i r c u la r s  f o r  13h6^,13^7), Supreme C o u rt, K abu l:95 ,103#
2 . Supreme C ourt c i r c u l a r  N o.282/8.12.131*6(1967); see  C o lle c tio n  o f 
C irc u la rs  ,  . i b i d : 57 .
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Based on th e  above p ro p o sa l, th e  S /J  C ouncil is su e d  th e  fo llo w in g  
ju d i c i a l  c i r c u l a r :

" T ra f f ic  o ffe n c e s , w ith  th e  ex cep tio n  o f th o se  d i s c ip l in a r y  v io la ­

t io n s  t h a t  can  be h an d led , acco rd in g  to  th e  e x is t e n t  law s, by  o th e r  
a u th o r i t ie s  th a n  th e  c o u r ts ,  a re  t o  be  co n sid e red  b e fo re  th e  Pena l  
Chamber o f th e  P ro v in c ia l  C o u rts , ap p ea l freon which w i l l  be  co n sid ered  

b e fo re  th e  p e r t in e n t  chamber o f  th e  C e n tra l High C ourt o f  A ppeal, and 

f i n a l l y  b e fo re  th e  C assa tio n  C ourt f o r  P ub lic  R igh ts  • Cases t h a t  a re  

c u r r e n t ly  under c o n s id e ra tio n  in  th e  p rim ary  c o u r ts  s h a l l  upon r e c e iv ­

in g  th e  l a t t e r s  d e c is io n , in  th e  ev en t o f a p p e a l, be d i r e c t l y  subm itted  

to  th e  C e n tra l High C ourt o f A p p e a l,v '
Another a re a  t h a t  p re se n te d  a case  f o r  a  t r a n s f e r  o f j u r i s d i c t i o n  

concerned th e  o f f i c i a l s  o f  banks and jo in t - s to c k  companies (S h irk s t s ) .

The is su e  was r a is e d  by th e  C e n tra l High C ourt o f  Appeal which in  a  

memorandum to  th e  Supreme C ourt no ted  th e  fo llo w in g : 
n The e x i s t e n t  s t a t u t e s  have n o t c l a r i f i e d  th e  c o u r t  j u r i s d i c t i o n  

re g a rd in g  th e  o f f i c i a l s  o f  bonks and S h ir k a ts ,  I t  i s  understood  from

th e  meaning o f  a r t i c l e  (182) o f th e  law  o f  Crimes By C iv i l  S e rv an ts  and 
O ffences A g a in st P u b lic  S e c u r ity  t h a t  th i s  law  i s  a p p lic a b le  to  c e r ta in

s p e c if ie d  c a te g o r ie s  o f persons only* A r t ic le  182 r e a d s :
"P ro v is io n s  o f th i s  law  s h a l l  a ls o  ap p ly  to  o f f i c i a l s  o f M u n ic ip a li t ie s ,  
and o f f i c i a l s  o f  S ta te  e n te r p r is e s  ( ta s a d d i h a *6 d o w la ti) , "
A r t ic le  183 o f th e  above Law has e x c e p tio n a lly  m entioned c e r t a in  o th e r  
persons whose t r i a l  i s  to  be h e ld  b e fo re  th e  c i v i l  s e r v a n ts 1 c o u r ts .  This 
law  i s  th e re fo re  o f a  s p e c i f ie d  a p p l i c a b i l i ty  which a p p lie s  to  c i v i l  
se rv a n ts  (as d e fin e d  i n  th e  Law f o r  Employment o f C iv i l  S e rv an ts  (Usulnfima 

e is tikhddm -e mamurin-e m u lk i) , o f f i c i a l s  o f M u n ic ip a lit ie s  and o f  S ta te  

e n te r p r i s e s .  Banks and jo in t - s to c k  companies a re  n o t e n te r p r i s e s ,  hence 

a  c l a r i f i c a t i o n  i s  re q u ire d  re g a rd in g  th e  com petent c o u rts  f o r  t h e i r  t r i a l  

Moreover, banks and jo in t - s to c k  companies o f te n  have re g u la t io n s  o f t h e i r  
own; some o f  th e se  re g u la t io n s  p ro v id e  f o r  d i s c ip l in a r y  a c tio n s  f o r  
c e r t a in  v io la t io n s .  O rd inary  crim es o f th e  o f f i c i a l s  o f banks and J o i n t -  

s to c k  companies, have cu s ta m a rily .b e e n  d e a l t  w ith  i n  th e  COCCA, In  some 
bonks such as th e  Commercial Bank, as w e ll  as in  some s h irk a ts  such as 

th e  T e x tile  S h ir k a t ,  S p in  Z ar ShirJcat and the  Bus S h irk a t ,  th e  Government 

ho lds p a r t  o f th e  s h a r e s .  Hence a  f u r th e r  c l a r i f i c a t i o n  seems to  be

1 , Supreme C ourt c i r c u la r  No,21*8/8.12,131*6 (1967); see  C o lle c tio n  o f 
C irc u la r s ,  i b i d :  5>£.
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needed as to  w hether cases  in v o lv in g  m onetary m isa p p ro p ria tio n  in  such  

sem i-governm ental s h irk a ts  and banks f a l l  un d er th e  j u r i s d i c t i o n  o f 

COCCA o r o f  th e  C iv i l  Servants* C o u rts .” To t h i s  D r.H oqoqi, th e  th e n  

A d m in is tra tiv e  C h ie f, and J u s t ic e  o f th e  Supreme C ourt w ro te  th e  fo llo w ­

in g s  ”These cases  f a l l  w ith in  th e  j u r i s d i c t i o n  o f  th e  c o u r t  f o r  c i v i l  

s e rv a n ts  and p u b lic  s e c u r i ty .  F o r acco rd ing  to  th e  C o n s ti tu t io n , no 

s t a t u te  con tak e  a  case  o r  a  sp h ere  ou t o f th e  ju r i s d i c t i o n  o f th e  

ju d ic ia r y .  In  c rim es, th e  com petent c o u rt n e v e r th e le s s  can  app ly  a  
s p e c i f ic  law  th a t  covers th e  case  under i t s  c o n s id e ra tio n . Whenever 
no s t a t u t e  e x is te d  to  govern th e  c a s e , S h a r i1 a  p ro v is io n s  s h a l l  app ly11.  (1)

This was i n  e f f e c t  an a d m in is tra tiv e  o rd e r  which a u th o riz e d  th e  

c i v i l  se rv an ts*  c o u rts  f o r  d e a lin g  w ith  th e  cases  i n  q u e s t io n . Hoqoqi 

a ls o  p o in te d  o u t t h a t  n o tw ith s tan d in g  th e  la c k  o f  a  s p e c i f ic  law  to  
cover th e  a re a s  r e f e r r e d  to ,  th e  ju r i s d i c t i o n  i s  th a t  o f th e  C iv i l  

Servants* c o u rts  which in  th e  absence o f low a re  to  r e s o r t  to  th e  S h a r i* a .
Fraud and fo rg e ry  p re sen te d  a  s im i la r ,  case  f o r  a  t r a n s f e r  o f j u r i s ­

d ic tio n *  The C e n tra l High C ourt o f  A ppeal, i n  a  p ro p o sa l to  th e  S /J  
C ouncil reasoned  in  fav o u r o f  such a  t r a n s f e r  as fo llo w s :

”A c a rd in a l  o b je c t iv e  o f law (qhnun) i s  th e  p ro te c t io n  o f  p u b lic  i n t e r e s t .  

O ffences d is tu rb in g  th e  p u b lic  o rd e r , and a c ts  t h a t  v io la te  th e  p u b lic  
i n t e r e s t  ought to  be re g u la r iz e d  by  s ta tu te s  and v io la to r s  be made 

s u b je c t to  s ta tu to r y  p e n a l t i e s .

O ffences o f f ra u d  and fo rg e ry  and, th e  e v i l  e f f e c t s  th e re o f  have 

d i r e c t  b ea rin g s  on th e  p u b lic  i n t e r e s t ,  as much as th e y  a f f e c t  th e  
i n t e r e s t s  o f  th e  in d iv id u a l .  The s u b je c t  h a s , however, n o t re c e iv e d  

com prehensive l e g i s l a t i o n  in s o fa r -a s  th e  v a r i e t i e s  o f f ra u d  and fo rg e ry  
and t h e i r  p e n a l t ie s  a re  concerned . Some p ro v is io n s  n e v e r th e le s s  do 
e x i s t  i n  th e  c u r re n t  s t a t u te s  which p rov ide  f o r  o ffen ces  v e ry  s im i la r  
to  o rd in a ry  f ra u d  and fp rg e ry . F o r example c e r t a in  a r t i c l e s  o f  th e  

C iv i l  Servants 'L ow  (155, 165, 1 6 7 ), and c h a p te r  (6) o f th e  Law o f 

C rim inal P ro ceed ings, cover s i tu a t io n s  which in d ic a te  no q u a l i t a t iv e  o r  
q u a n t i ta t iv e  d if f e r e n c e  w ith  o rd in a ry  f ra u d  and fo rg e ry . A lso c h a p te r  

(6) o f  th e  Law o f  Commerce ren d e rs  a l l  forms o f  cam aerc io l sw in d lin g , f ra u d  
Cnd fo rg e ry  i n t o  pun ish ab le  o ffe n c e s . In  our o p in io n , f ra u d  and 
fo rg e ry  w hether in  commerce o r  o therw ise  pan be re a so n ab ly  in c lu d ed  

under one and th e  same ca teg o ry  o f  o ffe n c e s . I t  th e re fo re  seems 
ad v isa b le  and in  th e  i n t e r e s t  o f j u d i c i a l  u n ifo rm ity  t h a t  ju r i s d i c t i o n

1 . Supreme C ourt c i r c u l a r  No.3876/2.3.13U7 (1968), see  i n  C o lle c tio n  o f
C ir c u la r s ,  ib id :1 32 .
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f o r  frau d  and fo rg e iy  shou ld  bo t r a n s f e r r e d  to  th e  Penal Chamber o f th e  

p ro v in c ia l  c o u r t s . .
The S /J /C o u n c il accep ted  th e  above recommendation and is su e d  a 

c i r c u l a r  a s  fo llo w s :
11 Claims o f f ra u d  s h a l l  h e n ce fo rth  be co n sid e red  b e fo re  th e  P enal Chambers 

o f  th e  p ro v in c ia l  C ourts a t  th e  p rim ary  s ta g e ,  ap p ea ls  from  which s h a l l  

be subm itted  to  th e  p e r t in e n t  Chamber o f th e  C e n tra l High C ourt o f 

A ppeal, and th e  f i n a l  ap p ea l to  th e  C assa tio n  Chamber f o r  P u b lic  R igh ts • 

Claims th a t  a re  c u r r e n t ly  under c o n s id e ra tio n  in  th e  p rim ary  c o u rts  
w i l l  be decided  by th e  same co u rts  • F or a p p e lla te  c o n s id e ra tio n , as th e  
case  may b e , th ey  w i l l  be d i r e c t l y  r e f e r r e d  to  th e  C e n tra l High C ourt o f 

A ppeal.” (1)
Claims r e l a t in g  to  th e  t h e f t  o f th e  Government p ro p e r ty , and p ro p e r ty  

o f th e  M u n ic ip a litie s  as w e ll  as cases  o f a s s a u l t  and b a t t e r y  o f th e  
p r iv a te s  * s e c u r i ty  s o ld ie r s  -  (a frd d  -e  amniya) w ere u s u a lly  d e a l t  w ith  in  
th e  COCCA. S ince 1968 n i l  th e se  a re a s  have been  in c o rp o ra te d  w ith in  

th e  j u r i s d ic t io n  o f th e  P enal Chamber o f  th e  p ro v in c ia l  c o u r t s . (2)
The above-m entioned exam ples, on th e  w hole, su g g es t th e  e x is ten c e  

o f a  tendency on th e  p a r t  o f th e  Sup/C ourt to  b r in g  th e  a d m in is tra tio n  
o f ju s t ic e  in c re a s in g ly  under th e  r u le  of s t a tu to r y  l e g i s l a t i o n .

A s im ila r  tendency appears to  e x i s t  i n  th e  E xecutive b ran ch  o f th e  
Government. R e fe rrin g  to  th e  need f o r  l e g i s l a t i v e  a c tiv ism , D r.Z ah ir 
th e  then  Prime M in is te r  (1971-1972) i n  h is  p o lic y , s ta tem e n t b e fo re  th e  
p a rlia m e n ta ry  s e s s io n  f o r  th e  v o te  o f  co n fid en ce , i n t e r  a l i a ,  no ted  

t h a t :  ”The economic and s o c ia l  problem s we a re  co n fro n ted  w ith  a t  

p re s e n t  emanate from  v a rio u s  causes ••  •” Among an e lev en -item ed  l i s t  o f 

causes id e n t i f i e d  by  D r.Z a h ir , th e  v e ry  f i r s t  was ”th e  absence o f - c e r ta in  

laws f o r  r e g u la t in g  some v i t a l  phases o f l i f e  i n  A fg h a n is tan .” (3) •

S im ila r ly  ,  S h a f iq , Prime M in is te r  (1972-1973), in  h is  p o lic y  s t a t e ­
ment b e fo re  th e  p a rlia m e n ta ry  s e s s io n  f o r  th e  v o te  o f  confidence  c o n s i­
dered  i t  ”th e  d u ty  o f th e  Government to  endorse and expand th e  l e g i s l a t i v e  
movement which has re c e iv e d  emphasis in  th e  C o n s t i t u t i o n . . . " 1 S h a fiq  

prom ised th a t  h is  Government ’’would work e f f e c t iv e ly  so  t h a t  th e  l e g a l  
vacuum caused by th e  la c k  o f laws can be f i l l e d .  ” (h)

1 .  Sup/Court c i r c u la r  No.815 5 /2 3 .1 0 .1 3li7j See C o lle c tio n  o f  C irc u la r s ,  
ib id  :185 .
2 . Sup/Court c i r c u la r  No.6536 /16 .5 .13U8$ and No*29 /8 .2 .13U9.
3 .  See L«Dupree, A Note on A fg h an is tan ,  American U n iv e rs i t ie s  F ie ld  
S t a f f  R ep o rts , South A sia  S e r ie s ,  No.2 , 1971 (Apx B );
U. S h a f iq ^  P o licy  S tatem ent ,  Kabul Times,  11, D ec ., 1972*
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L egal E duca tion , and Employment o f Judges 

1 • Legal E duca tion

T ra d i t io n a l ly ,  q ad is  and t h e i r  a s s i s ta n t s  (m u ftis ) were appo in ted  

from  among th e  r e l ig io u s  le a d e rs  w e ll  v e rsed  i s  Is la m ic  s tu d ie s  and 
ju r isp ru d e n c e ; c an d id a te s  f o r  j u d i c i a l  p o s ts  w ere examined by  th e  
Givernment f o r  t h e i r  competence i n  S h a r i1 a  la w s . (1)

B efore th e  developm ent o f fo rm al e d u c a tio n , le a rn in g  and e d u ca tio n  
in  A fghan istan  was on th e  -whole r e l ig io u s  o r ie n te d  and devoted c h ie f ly  
to  r e l ig io u s  in s t r u c t io n s  • T ra d it io n a l  ed u ca tio n  was m ain ly  m ain ta ined  

i n  th e  uufeques and conducted by  th e  m ullahs* I n  th e  r u r a l  a r e a s ,  th e  

mullahs drew t h e i r  m aintenance from  sm a ll la n d  h o ld in g s  a l l o t t e d  to  them 

by  th e  v i l l a g e  $ i n  u rban  c e n tre s  th e y  re c e iv e d  waqf ( r e l ig io u s  endow­

m en t.) In  b o th  th e  r u r a l  and c i t y  a re as  th e y  a ls o  c o lle c te d  sm a ll 

c o n tr ib u tio n s  from  t h e i r  s tu d en ts*  O ften  th e  w e ll- to -d o  h ire d  a  m ullah 
f o r  p r iv a te  t u t o r i n g . (2)

A form  o f  s c h o la s t ic  le a rn in g  o f r e l a t i v e l y  more advanced s tan d a rd s  
was s o -c a l le d  t a d r i s .  This was conducted by re p u ta b le  r e l ig io u s  le a d e rs  
i n  th e  lo c a l  mrfsques and f in a n c ed  by c h a r i ta b le  c o n tr ib u t io n s .  In  o rd e r 
to  become a  m u llah , i t  was n e ce ssa iy  f o r  a  s tu d e n t to  com plete a  course  

o f s tu d ie s  c o n s is t in g  o f a  number o f  reco g n ised  A rabic te x ts  i n  grammar 

and syn tax  which le d  to  th e  s tu d y  o f o th e r  s u b je c ts  such as f i q h , i n t e r ­

p r e ta t io n  o f  th e  Qurhn, h a d lth  ( t r a d i t io n s  o f  th e  p ro p h e t) , lo g ic  e t c . .  
At th e  end o f  th e  cou rse  th e  s tu d e n t was awarded th e  s ta tu s  o f m ullah 
in  a  cerem onial r o l l in g  o f a  w h ite  tu rb a n  round th e  s tu d e n t fs head 
(d a s ta r  b a n d i) .  The number o f s tu d e n ts  i n  a  t a d r i s  group v a r ie d  e s t i -  

m a te ly  from f iv e  to  f i f t e e n  o r  more* The s e n io r  p u p ils  were o f te n  

re q u ire d  to  r e l ie v e  th e  t u t o r  o f some o f  h is  w ork. W ith th e  expansion  
o f fo rm al educa tion ,how ever, t a d r i s  has g ra d u a lly  d im in ished  i n  A fghanis­
ta n  (3) .

A more i n s t i t u t i o n a l i z e d  form  o f  ta d r i s  was p ra c t ic e d  in  m adrassas*

A m adrassa was i n  e f f e c t  a  c o l le c t io n  o f a  few t a d r i s  c i r c l e s  each con­

c e n tr a t in g  on c e r ta in  in d iv id u a l  d is c ip l in e s  o f  Is la m ic  le a rn in g s*  W ith

1 • Dr.W.Hoqoqi, T ra in ing o f Judges, P ro secu to rs  and A ttorneys in  
A fg h an is tan , o p . c i t .  :1 .
2 . V .G regorian , The Emergence o f Modem A fg h an is tan , o p . c i t .  :70 .

3 . One in fo rm an t, a  maulawi who conducted a  t a d r i s  group i n  th e  Hazar 
Naw v i l la g e  -  Maulawi £>omi1 uddin  -  commented t h a t  many ta d r i s  groups i n  
h is  ne ighbouring  a re a s  have been d isbanded  i n  r e c e n t  y e a r s ,  fo rem ost among 
th e  reasons he gave f o r  t h i s  were th e  a v a i l a b i l i t y  o f fo rm al ed u ca tio n  i n  
p u b lic  schoo ls  as w e ll  as i n  th e  o f f i c i a l  m adrassas, and th e  la c k  o f s ta b le  
f i nanci a l  re so u rce s  (In fo rm al in te rv ie w , Kabul Septem ber 1972).



281

a  r e l a t i v e l y  more re g u la r  f in a n c ia l  b ack in g , -many m adrassas had s e p a ra te  
accommodation f a c i l i t i e s  o u ts id e  th e  m&sques • A number o f  sm all

m adrassas -  u s u a l ly  c a te r in g  f o r  20 to  30 s tu d e n ts  -  c u r r e n t ly  e x i s t  
i n  v a rio u s  p a r t s  o f  A fghan istanO  ) •  Two o f th e  r e l a t i v e l y  l a r g e r  mad­

ra s  s s a re  th e  Hamidiyya M adrassa i n  Tagab, and Noor a l-M adaris  i n  

G hazni. I n  1972, th e  fo rm er had ab o u t one hundred s tu d e n ts ,  and th e  

l a t t e r  about th r e e  hundred; b o th  a re  ru n  by c h a r i ta b le  c o n tr ib u tio n s  

and b o th  p ro v id e  m aintenance and re s id e n c e  f o r  t h e i r  s tu d e n ts .

Hamidiyya s t i U  m ain ta in s  th e  t r a d i t i o n a l  form  o f  t a d r i s  c i r c l e s  i n  

w hich th e  com pletion  o f a  course  o f s tu d y  i s  s ig n i f i e d  by  th e  com pletion  

o f c e r ta in  reco g n ized  te x ts  which a  s tu d e n t i s  supposed to  r e a d .  I t  
may ta k e  up to  fo u r te e n  y e a rs  f o r  a  s tu d e n t  to  com plete th e  p re s c r ib e d  
c u r r ic u la .  Noor a l-M ad aris  has on th e  o th e r  hand adopted  th e  annual 
system  o f  c l a s s i f i c a t i o n ,  th e  range o f  c la s s e s  ru n  to  up to  fo u r te e n th .
A main d if f e r e n c e  i n  th e  c u r r ic u la  o f  th e se  m ad rassas . as compared w ith  
th o se  o f  th e  o f f i c i a l  m adrassas d is c u s s e d , la te r  i s  t h a t  whereas th e  

l a t t e r  in c lu d e  s tu d ie s  i n  modem s c ie n c e s , th e  fo rm er o re  a lm ost ex­
c lu s iv e ly  d evo ted  to  r e l ig io u s  and t r a d i t i o n a l  s t u d i e s .  U nlike th e  

o th e r  sm a lle r  m adrassas which a re  n o t reco g n ized , o f f i c i a l l y ,  g rad u a tes  

o f  th e  two above-m entioned m adrassas a re  en ab led , by  th e  M in is try  o f 
E duca tion , t o  r e g i s t e r ,  s u b je c t  to  ex am inations, i n  th e  e le v e n th  grade 
o f any o f  th e  o f f i c i a l  m adrassas and s tu d y  f o r  two y e a rs  b e fo re  th e y  can 
be awarded a  c e r t i f i c a t e  by th e  l a t t e r .  To do s o ,  however, ta k es  a  long  
tim e ; co n seq u en tly  many p ro sp e c tiv e  can d id a te s  f in d  i t  p r o h ib i t iv e  to  
co n tin u e  t h e i r  s tu d ie s  i n  th e  o f f i c i a l  m adrassas a f t e r ,  t h e i r  g ra d u a tio n  
from  Hamidiyya o r  Noor a l-M adaris  • As d iscu ssed  below , under a  1971 

l e g i s l a t i o n ,  employment i n  th e  government o f f ic e s  in c lu d in g  th e  ju d ic ia r y  

re q u ire s  a  m inim al q u a l i f i c a t io n  o f  a  b a c c a la u r ia te .  As q u a l i f ic a t io n  
from  p r iv a te  m adrassas a re  o f f i c i a l l y  reg ard ed  below  t h i s  l e v e l ,  t h e i r  
g rad u a tes  a r e  th e re fo re  unab le  to  seek  employment w ith  th e  government 
o r  th e  ju d ic i a r y .

U n ti l  th e  1920fs ,  a s p ir a n ts  o f  Is la m ic  le a rn in g s  who w ished to  
f u r th e r  t h e i r  e d u ca tio n  abroad  m ain ly  s tu d ie d  i n  th e  m adrassas o f In d ia ;

1 • The p re c is e  number o f  l o c a l  m adrassas i s  unknown. To m ention  same 
f a r  example; Shams u l-M adaris i n  Hod K hel; M adrass-e K arizak  i n  Eaghman 
d i s t r i c t ,  M adrassa-e Ghawsiyya i n  Chardahi d i s t r i c t ,  Madras s - e  B azi Khel 
i n  Arghanday, M adrassa-e Mohammad Agha i n  Logor, and M adrassa-e F arzan  
e t c . ,  each  c a te r  f o r  20 t o  30 s tu d e n ts  a t ' a  tim e (see  UidS-e Had, a  
Kabul p e r io d ic a l  p u b l ic a t io n ,  is su e s  1|-12, O ctober and November 1971 ) •
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Bokhara, Samarkand and Tashkand (now p a r ts  o f  R u ssian  R epub lics)#  A few 

went to  Lahore Mesopotamia ̂  o r  A rabia (1)# U n fo rtu n a te ly , ‘Hrhether th e y  

s tu d ie d  i n  th e  Afghan, m adrassas, o r , i n  th o se  o f  In d ia  and Bokhara, t h e i r  

s tu d ie s  o f  th e  QuAm, ju r isp ru d e n c e , lo g ic  and ph ilo so p h y  w ere a l l  based  

on Muslim s c h o la s t ic  so u rces  o f  th e  m iddle ages# I t  was f e l t  t h a t  a l l  

t r u t h  has a lre a d y  been  d isco v e red ; to  guide ones l i f e ,  one had to  s ea rc h  
f o r  some p ro p e r a u th o r i ty  i n  th e  p a s t .  F ree  j u r i s t i c  e n q u iry  ceased  

excep t th e  q u a r r e l  o f  commentators about in e s s e n t i a l  d e t a i l s •” (2)#
D uring th e  p a s t  h a l f  a  c e n tu ry  o r  so. th e  government opened o f f i c i a l  

m adrassas f o r  r e l ig io u s  in s tru c t io n s #  O r ig in a lly  th e  c u r r ic u la  i n  th e se  

m adrassas co n ce n tra te d  e x c lu s iv e ly  on Is la m ic  s tu d ie s#  More r e c e n t ly

however, under th e  su p e rv is io n  o f th e  M in is try  o f  E duca tio n , th e se  c u r r i ­

c u la  have been  o c c a s io n a lly  review ed# In  1961* f o r  example a  rev iew  o f th e  
c u rru c u la  has been  announced by th e  government which was aimed a t  " g e t t in g  th e  
s tu d e n ts  i n  th e s e  schoo ls b e t t e r  acq u a in ted  w ith  modem sc ien ces  and to  
e s ta b l i s h  a  h e a lth y  c o n ta c t betw een r e l ig io u s  sch o o ls  and o th e r  e d u c a tio n a l 
i n s t i t u t i o n s  #T! (3) C u rren t c u r r ic u la  o f  t h e , o f f i c i a l  m adrassas in c lu d e  
in te r p r e ta t io n  o f  th e  Qm*an ( t a f s i r ) ,  h ad ith #  ju r isp ru d e n c e  (f i q h )#
Is la m ic  id eo lo g y  (b q a id ) ,  A rabic  (grammar, sy n ta x , e lo c u t io n ) ,  and 
E n g lish  language as  p r in c ip a l  co u rses ,(U ) O th e r ,s u b je c ts  s tu d ie d ,a t  

c e r ta in ,s ta g e s  in c lu d e  e s s e n t ia l s  o f  m athem atics, n a tu r a l  s c ie n c e , 
h i s to r y ,  geography, psychology and socio logy*

At p re s e n t  th e re  a re  te n  o f f i c i a l  m adrassas i n  A fg h an is tan  (two 

w ere e s ta b l is h e d  i n  1971 i n  Qandahar and Gardez re s p e c t iv e ly )  w ith  on 

enrolm ent o f  2,1*69 s tu d e n ts  -  1971 - •  B iese m adrassas a re  o p e ra tiv e  
a t  th e  secondary  sch o o l l e v e l  (from f i f t h  to  tw e lf th  g ra d e ); g raduates 

o f  which o re  e l i g ib l e  f o r  adm ission  i n  th e -F a c u lty  o f  Is lam ic  S tu d ie s  

( f a c u lto -e  $ h a r fiyy rtt) a t  Kabul U n iv e rs ity #  Y et th e  s tan d a rd s  o f i n ­
s t r u c t io n  i n  th e  o f f i c i a l  m adrassas, e s p e c ia l ly  re g a rd in g  Is lam ic  

s tu d ie s ,  o re  ro u g h ly  e q u iv a le n t to  th o se  o b ta in a b le  i n  th e  F a c u lty  o f  

Is la m ic  s tu d ie s#  As w i l l  be d isc u sse d  l a t e r ,  g rad u a tes  o f th e  o f f i c i a l

1 • S tuden ts  in te r e s te d  i n  te a c h in g ; and j u d i c i a l  p o s ts  m ain ly  went to  
In d ia  whereas a s p ir a n t  s  o f  sophism ,Q uran read in g s  and m em orization m ain ly  
w ent to  Bukhara#'See A # S # S ira t,S h a rifa  and Is la m ic  E ducation  i n  Modern 

A fghanistan# M EJ.,Vol#23(l 969) :217# ■ ^
2# V#Gregorian, o p # o its  71#
3 .  See T#S#Gouchenour, A New Try  f o r  A fghanistan# op*cit#12#

Some o f  th e  w ell-know n'A rabic t e x t s  s tu d ie d T n  f u l l  a r e :
In  t a f s i r  :J a la le in ;B a id a w i, T a fs ir - e  M adarik,M untakhabat-e Atqan#
In  h a d i th : M ishkat, T erm idl, Bukhari# S harh -e  Nukhba .Tawdih u l-T a lw ih #
In  tAqaTe d ( ls la m ic  id eo lo g y ) : F iq h -e  A kbar, "Sharh-e A qaTe d # R isa la t ul-Tnwhid# 
S i r a j i # '  '

In  e lo c u t io n  (b a la g h a t) : M ukhtasar ul-M afani#
In  l o g i c : Tasaw orat u I-Q u tb i; M irqdt ; "
In  S y n tax : liid d y a t ul-Nahwa,  Kafiya# Sharfo-g Jam i#
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m adrassas a re  a ffo rd e d  th e  o p p o rtu n ity , s u b je c t  to  th e  r e g u la t io n s ,  f o r  

e n try  i n t o  th e  J u d ic i a l  T ra in in g  Course a lo n g sid e  w ith  law  g rad u a tes  

from  th e  u n iv e r s i ty  f a c u l t i e s *
House o f  A rabic Learn ings flBarjul 1 o lun-o  * arab i) i s  a ls o  a secondary  

le v e l  schoo l i n  Kabul devoted  to  in s t r u c t io n s  i n  Is la m ic  s tu d ie s*  S ta n ­

dards o f  teach in g s  and c u r r ic u la  i n  th i s  sch o o l a re  s im i la r  to  th o se  o f  

th e  o f f i c i a l  m adrassas* O ccasional rev iew  o f th e  c u r r ic u la  o f  t h i s  sch o o l 

e s p e c ia l ly  s in c e  195>7 has le d  to  th e  opening o f such  co u rses  as h i s to r y ,  

geography, p h y s ic s , ch em istry  and m athem atics which a re  s tu d ie d  s id e  by  

s id e  w ith  A rabic and S h a ri* a  d is c ip l in e s *  G raduates o f  th i s  sch o o l a re  
a ls o  e l ig ib le  f o r  adm ission  to  th e  F a c u lty  o f  Is lam ic  S tu d ies*

The F a c u lty  o f  Law and P o l i t i c a l  S cience  (FLPS) was opened a t  Kabul 

U n iv e rs ity  i n  1938. This i s  a fo u r -y e a r  course  o f  s tu d y  which concen­
t r a t e s  on modern and W estern laws a lthough  i t  in c lu d e s  f iq h  as a b a s ic  

s u b je c t .  P r in c ip a l  s u b je c ts  ta u g h t in  t h i s  f a c u l ty  a re  c o n s t i tu t io n a l  

law , th e  law  o f o b l ig a t io n s ,  c r im in a l law , a d m in is tra tiv e  law , commercial 
law , fa m ily  law , in te r n a t io n a l  law  and f iq h .  O ther s u b je c ts  s tu d ie d  a t  
c e r t a in  p a r ts  o f th e  course  in c lu d e  e s s e n t ia l s  o f p o l i t i c a l  economy, 
p o l i t i c a l  s c ie n c e , h i s to r y ,  so c io lo g y , s t a t i s t i c s  and accoun tancy .
C u rr ic u la  f o r  each in d iv id u a l  y e a r  in c lu d e  an  average o f  te n  s u b je c ts  
each  y e a r  a l l  o f w hich a r e ,  as  a  r u l e ,  com pulsory; ro u g h ly  tw o -th ird s  
o f th e  c u r r ic u la  and o f th e  28-h o u r week o f  c lass-w o rk  i s  devoted  to  th e  
p r in c ip a l  s u b je o ts , and th e  rem ainder to  s u b s id ia ry  s u b je c ts .

The FLES, a lth o u g h  one o f  th e  most p re s t ig io u s  i n  Kabul U n iv e rs ity , 
d id  n o t in  th e  p a s t  c o n s t i tu te  a  t r a in in g  ground f o r  ju d g e s . U n ti l  1961;, 

g rad u a tes  o f th i s  f a c u l ty  were m ain ly  employed i n  a d m in is tra tiv e  and 

d ip lo m atic  branches o f th e  governm ent. The re o rg a n iz a t io n  o f th e  j u d i ­

c ia r y  b rough t about under th e  C o n s ti tu tio n  and th e  UAO, p u t a  new demand 

on th e  FLPS to  c o o rd in a te  i t s  programmes w ith  th e  need f o r  law yers and 

ju d i c i a l  p e rso n n e l. A d e p a r tu re  from  th e  p rev io u s  p o s i t io n  was in d ic a te d  
i n  th e  C o n s ti tu tio n  as w e ll  as  i n  th e  UAO. The l a t t e r  e x p l i c i t l y  adm it­
te d  g radua tes  o f th e  FLPS as e l i g i b l e  f o r  e n t ry  to  th e  j u d i c i a l  c a d re . 

S im ila r ly  th e  Law R e la tin g  to  Advocates 196U ft|5hun-e tanzim -e  omur 

m udafifi n ) prov ided  th a t  c an d id a te s  f o r  advocacy must p o ssess  a  law  

d eg ree ; Ma l i c e n t i a t e  o f th e  F a c u lty  o f  Law o r  o f  th e  F a c u lty  o f 

S h a r* iy y a t o f th e  u n iv e r s i ty ,  o r  th a t  th e  l a t t e r  c e r t i f i e s  h is  e q u iv o la n t 

knowledge th e re o f .  _This was however d i f f e r e n t  “under th e  1957 '
1 .  A rt(6 ) ,Ia w  R e la tin g  to  A dvocates; t h i s  law  a ls o  re q u ire s  a  c an d id a te  
f o r  advocacy to  o b ta in 'th e  a u th o r iz a t io n  o f th e  Cammittee f o r  Advocates a t  
th e  M in is try  o f J u s t i c e .  The c an d id a te  i s  th e n  re q u ire d  to  p ra c t ic e  under a  
r e g is te r e d  advocate f o r  one y e a r  b e fo re  he can  defend a  case  i n  th e  p rim ary  
c o u r ts .
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R egu la tions f o r  Advocates CfoliinStnama-e w ik 5 1 a t-e  da*w5) which en ac ted  
among i t s  c o n d itio n s  f o r  becoming on advocate f th e  p o sse ss io n  o f a  l i c ­
ence o f th e  F a c u lty  o f S h a r* iy y a t, o r  i t s  e q u iv a le n t knowledge o f  S h a r i1 a  

la w s .1 (1)

A measure o f s p e c ia l iz a t io n  was in tro d u ce d  i n  1956 acco rd ing  to  

which FLPS was d iv id e d , i n  i t s  f i n a l  two y e a r s ,  in to  two s e c tio n s  nam ely, 
a d m in is tr a t io n , and diplomacy*. This d iv is io n  was d isc o n tin u e d  i n  e a r ly  

1960*3 a s  th e  r e s u l t  o f  which a  un iform  programme o f  s tu d y  was th en  main­

ta in e d  f o r  a l l  s tu d e n ts .  This p o s i t io n  was a g a in  re v is e d  i n  1965, t h i s  

tim e i n  th e  l i g h t  o f  th e  new developm ents i n  th e  ju d ic i a r y .  A ccord ing ly , 

th e  FLPS d u rin g  i t s  f i n a l  two y e a rs  i s  d iv id e d  in to  two branches o f 

r p u b lic  law* (hoquq-e *ama)and  * p r iv a te  law* (hoqoq-e k h o so si) ; th e  

l a t t e r  i s  a ls o  c a l le d  th e  j u d i c i a l  b ranch  ( r i s h ta - e  q a d a - i) .  Whereas th e  
c u r r ic u la  f o r  th e  p u b lic  law  s e c t io n  in c lu d e , b e s id e s  th e  l e g a l  s u b je c ts  
such  o th e r  su b je c ts  a s  p o l i t i c a l  s c ie n c e , economics and so c io lo g y , 
c u r r ic u la  f o r  th e  p r iv a te  law  s e c t io n  co n ce n tra te s  on l e g a l  s tu d ie s  . ( 2 )

In  1961, on th e  b a s is  o f an agreem ent, th e  FLPS was a f f i l i a t e d  w ith  
th e  French U n iv e rs ity  o f Sorbonne. C u rr ic u la  o f  th e  FLPS were acco rd ­
in g ly  a s s im ila te d , to  a  la rg e  e x te n t ,  to  th o se  o f i t s  Sorbonne c o u n te r p a r t , (3)

1 .  A rt(3 ii) R eg u la tio n  f o r  Advocates 1957.
2 .  Note f o r  example c u r re n t  c u r id c u la  f o r  t h e ‘p r iv a te  law* s e c t io n :

3 rd  y e a r  Uth y e a r
S u b jec ts  H rs .p e r  week S u b jec ts  H rs .p e r  week

Muslim fa m ily  law  ij. P r in c ip le s  o f  f iq h  l;
com parative fo n d ly  law  U Muslim c r im in a l law  3
A d m in is tra tiv e  law  3 e s p e c ia l  c r im in a l law  3
com m ercial law  3 law  o f p ro p e r ty  1*
la b o u r law  3 p r iv a te  in te r n a t io n a l  law  2
g e n e ra l c r im in a l law  2 lab o u r law  3
Muslim c r im in a l law; p ro -  2 a d m in is tra tiv e  law  3
cedures o f  c r im in a l t r i a l  2 com parative c i v i l  l i t i g a -  2
com parative c i v i l  l i t i g a t i o n  2 tio r^  com parative c i v i l  law  2
3* Change o f c u r r ic u la  i s  a domain o f  th e  Academic C ouncil o f th e  F a c u lty  
which c o n s is ts  o f  a l l  members o f  th e  academic c a d re . A 1968 r e v is io n  o f  
th e  f a c u l ty  r e g u la t io n s  emphasized th e  h o ld in g  o f  a d d i t io n a l  sem inars and 
d is c u s s io n  groups t o  compliment th e  c la s s  room in s t r u c t io n s j  th i s  re g u ­
l a t i o n  a ls o  re q u ire d  a l l  s tu d e n ts  to  w r i te  a  minimum o f  two papers  a  y e a r  
i n  each s u b je c t .  This was i n  a d d i t io n  to  th e  lo n g -s ta n d in g  r u le  which 
re q u ire d  th e  w r i t in g  o f a  monograph to  be su b m itted  upon th e  com pletion  
o f th e  c o u rs e . A rev iew  o f  th e  exam ination  system  by  th e  u n iv e r s i ty  i n  
1969 r a is e d  th e  minimum pass-m ark from  U5 t o  55% i n  each s u b je c t .  A 
d i f f i c u l t y  t h a t  has a f f e c te d  th e  q u a l i ty  and th e  methods o f in s t r u c t io n  
in  th e  FIPS was th e  la c k  o f  adequate  l i b r a r y  f a c i l i t i e s .  S tudy  o f  th e  
W estern laws n a tu r a l ly  re q u ire d  w id er read in g  f a c i l i t i e s  as  w e ll a s  th e  

in s t r u c t io n  o f  fo re ig n  languages .Some e f f o r t  has been made a long  th e se  
l in e s  e s p e c ia l ly  s in c e  1 963 when Kabul U n iv e rs ity  moved to  i t s  new cam­
p u se s . N ev erth e less  th e  r e l a t i v e  sh o rta g e  o f  t e x t s  i n  D ari and Pushto  
has re s u lte d jL n to  an^excessivejdependeneg  o f^ th e_ stu d en t_ o n  th e  i n s t r u c t o r .
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and g rad u a tes  o f th e  FLPS were s in c e  th en  ad m itted  as o f e q u iv a le n t 

q u a l i f i c a t io n  f o r  f u r th e r  s tu d ie s  i n  France • C u rre n tly , Afghan gradu­

a te s  from Sorbonne as w e ll  as F rench in s t r u c to r s  form  g r e a te r  p a r t  

o f  th e  academic c ad re  o f  th e  FLPS*
The F a c u lty  o f  Is la m ic  S tu d ie s  (FIS) $ w hich i s  a ls o  a  fo u r  y e a r  

co u rse , was opened a t  Kabul U n iv e rs ity  i n  1 * S h a r i ’a  s tu d ie s  con­

s t i t u t e  th e  p r in c ip a l  p a r t  o f t h i s  course w hereas modern and W estern 
laws a re  ta u g h t o n ly  b r ie f ly *  S h a r i1 a  s u b je c ts  ta u g h t in - th e  FIS a r e ,  
g e n e ra lly  sp eak in g , th e  same as i n  th e  o f f i c i a l  m adrassas a l b e i t  i n  
m o r e ,d e ta i l . (1) P r in c ip a l  su b je c ts  o f  t h i s  cou rse  o re  t a f s l r *  had ith*  

f iq h ,  A rabic and E n g lish  languages * (2.) The FIS i s  c u r r e n t ly  d iv id e d  
in to  two s e c t io n s ,  namely th e  s e c t io n  f o r  *fiqh and law* ( f iq h  wa q&man),  
and th e  s e c t io n  f o r ‘h ig h e r  Is lam ic  teach in g s1 ( t a ’lim & t-e ’a l i  is lan d .)* 
U nlike th e  FLPS, d ep artm en ta l d iv is io n  i n  th i s  f a c u l ty  i s  m ain ta ined  

th roughou t th e  whole le n g th  o f th e  course  commencing in  th e  f i r s t  year*  

This i s  p ro b ab ly  because m ost o f th e  FIS s tu d e n ts  came from o f f i c i a l  

m adrassas and o th e r  r e l ig io u s  schoo ls who would a lre a d y  have same 
background i n  S h a r l fa  s tu d ie s .  This however does n o t r e p re s e n t  a  Con­
d i t i o n  o f adm ission  to  th e  FIS* A b a c c a la u r ia te  from  any secondary 
sch o o l ( ly c e e ) i s  no rm ally  ad m issib le  i n  th e  FIS* This mixed background 
o f  th e  s tu d e n ts  who came to  th e  FIS le a d  to  c e r t a in  anom alies when one 
compares th e  FIS c u r r ic u la  w ith  th o se  o f  th e  r e l ig io u s  m adrassas* S tud ­

e n ts  who come from  th e  l a t t e r  a re  l i k e l y  to  f in d  p a r ts  o f  th e  course 
somewhat r e p e t i t i v e .

The p r in c ip a l  su b je c ts  ta u g h t i n  b o th  s e c tio n s  o f  th e  course  a re  th e  

same as m entioned above* As f o r  s u b s id ia ry  s u b je c ts ,  w hereas th e  d e p a r t­

ment o f  ff iq h  and law* c o n ce n tra te s  on l e g a l  s tu d ie s ,  th e  d ep artm en t,o f 
‘h ig h e r Is la m ic  teach ing*  in c lu d es  such  o th e r  s u b je c ts  os ph ilo so p h y , 
so c io lo g y , l i t e r a t u r e  and h i s to r y .  G radual m o d if ic a tio n  o f  th e  c u r r ic u la  

have bean, r e c e n t ly  e f f e c te d  i n  fa v o u r o f modem le g a l  s tu d ie s  • In  th i s  

co n n ec tio n , th e  c u r r ic u la  in c lu d e  fundam entals o f  law , c o n s t i tu t io n a l ,  
law , p r in c ip le s  o f t o r t s  (mabadi froquq-e m adani) ,  law  o f  o b l ig a t io n s ,  
commercial law , c r im in a l p ro ced u re , and e s s e n t ia l s  o f  p o l i t i c a l  economy, 

which a re  s tu d ie d  a t  v a rio u s  s ta g e s  o f th e  course*

1 • See Dr*Hoqoqi, The T ra in in g  o f  Judges* P ro secu to rs  and A tto rneys i n  
A fghan istan ,  Government P r in t in g  House, Kabul 1971
2 .  Most o f  th e  S h a r i ’a  t e x ts  t h a t  have been e a r l i e r  n o ted  under th e  
o f f i c i a l  m adrassas o re  a ls o  s tu d ie d  i n  th e  FIS*
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A lthough g rad u a tes  o f e i th e r  s e c t io n  o f  th e  FIS o re  norm ally  

a d m iss ib le  to  th e  J u d ic i a l  T ra in in g  Course (hence to  th e  j u d i c i a l  

c a d r e ) ,  c u r r ic u la  o f th e  departm ent f o r  1 h ig h e r Is la m ic  te a c h in g s 1 

su g g es t t h a t  th e  emphasis i n  t h i s  departm ent i s  p u t on th e  t r a in in g  o f 

te a c h e rs  i n  Is la m ic  s tu d ie s .  The departm ent o f * h ig h e r  Is la m ic  te a c h in g s 1 
i s  a g a in  d iv id e d  in to  two s e c tio n s  f o r  males and fem ales r e s p e c t iv e ly .  
There a re  m inor d if fe re n c e s  o f  c u r r ic u la  as a p p lie d  to  th e se  s e c t io n s .
The d i f f e r e n c e ,  however, appears to  be in s ig n i f i c a n t  os th e  o v e ra l l  

coverage f o r  b o th  s e c tio n s  i s  v e ry  s im i la r .  The d iv is io n  th e re fo re  
seems to  be b a sed  on s e x u a l s e g re g a tio n . The FIS i s  unique i n  t h i s  

r e s p e c t ,  f o r  no o th e r  c o lle g e  o f th e  Kabul U n iv e rs ity , n o r in d eed  any 

o th e r  i n s t i t u t i o n  o f h ig h e r  e d u ca tio n  i n  A fg h an is tan , m a in ta in  s e p a ra te  

s e c tio n s  f o r  women.
The FIS has m ain ta in ed  academic r e la t io n s  w ith  th e  E gyp tian  U niver­

s i t y  o f A l-A zhar• Afghan g rad u a tes  o f Al-Azhar as w e ll as in s t r u c to r s  
from  t h a t  u n iv e r s i ty  form  p a r t  o f  th e  academic cad re  o f  th e  F IS . In  

1971 th e re  w ere 310 s tu d e n ts  i n  th e  F IS , and 1*98 i n  th e . FLPS#
In  view  o f  th e  changes in tro d u ce d  i n  th e  ju d ic ia r y ,  th e  e x is te n t  

i n s t i t u t i o n s  f a r  le g a l  e d u ca tio n  f e l l  s h o r t  o f th e  in c re a se d  demand f o r  
b e t t e r  q u a l i f i e d  p e rso n n e l. According to  th e  R esearch  Departm ent o f  th e  

Supreme C o u rt:

"An immediate problem  fa c ed  by th e  new j u d ic i a l  system  was th e  la c k  o f 
p ro p e r ly  q u a l i f i e d  p e rs o n n e l.. .A  d isco u rag in g  p ic tu r e  emerged when th e  
Supreme C ourt co n sid e red  th e  number o f  p o s it io n s  i t  had to  f i l l  th rough­
o u t th e  c o u n try  and th e  la c k  o f  q u a l i f i e d  p e rso n n e l to  draw from . In  
th e  absence o f  a  w e ll  developed l e g a l  p ro fe s s io n , i t  became ap p aren t 
t h a t  new judges had to  be r e c r u i te d  from  among th e  g rad u a tes  o f  th e  
e x is t in g  s c h o o ls .  These were th e  secondary  l e v e l  r e l ig io u s  sch o o ls  and 
two f a c u l t i e s  o f law  a t  Kabul U n iv e rs ity  i U n fo rtu n a te ly , th e  r e l ig io u s  

sch o o ls  and th e  Is la m ic  law  f a c u l ty  o n ly  c o n ce n tra te d  on Is la m ic  laws 

whereas th e  FLPS alm ost e x c lu s iv e ly  c o n ce n tra te d  on W estern l e g a l  and 

p o l i t i c a l  d i s c i p l in e s .  C onsequently , none o f  th e  e x is t in g  e d u c a tio n a l 

i n s t i t u t i o n s  p ro v id ed  th e  b a lanced  l e g a l  t r a in in g  which i s  re q u ire d  o f . 
a  judge i n  a.m odem  c o u r t  sy stem . The e x is te n t  l e g a l  ed u ca tio n  pursued , 

on th e  w hole, a  t h e o r e t i c a l  approach which a ffo rd e d  th e  s tu d e n ts  l i t t l e  
o p p o rtu n ity  f o r  a c q u ir in g  p r a c t i c a l  s k i l l s .  The absence o f  a  l e g a l  
p ro fe s s io n  i n  A fghan istan  made th e  demand f o r  j u d i c i a l  s k i l l s  a l l  th e  
more a c u te .  F o r t h i s  d ep riv ed  th e  judge o f  th e  a s s is ta n c e  t h a t  can be



287

p ro v id ed  by  p ro fe s s io n a l  p ro se cu to rs  and advocates i n  p re p a r in g .9ases 

f o r  p re s e n ta t io n  to  th e  c o u r t and i n  q u e s tio n in g  w itn e sse s  e t c . .  In  

s h o r t  th e  ju d g e , i n  such  c ircu m stan ces , would be re q u ire d  to  b e a r  th e  
f u l l  lo a d  o f  th e  e n t i r e  a d ju d ic a t io n  p ro cess  and would th e re fo re  have 

even g r e a te r  need f o r  com prehensive p re -s e rv ic e  t r a i n i n g .” (1)

The Supreme C ourt th e re fo re  i n i t i a t e d  th e  J u d ic ia l  T ra in in g  C ourse. 

This c o u rse , opened i n  1968, i s  d esigned  to  ”meet th e  p a r t i c u l a r  need o f  

th e  ju d ic ia r y  f o r  th e  t r a in in g  o f  j u d i c i a l  p e rso n n e l which emanates 

from  th e  new s o c ia l  c o n d itio n s  o f  -A fghanistan.” (2 ) .  The t r a in in g  
programme i n  th i s  cou rse  i s  o rg an ized  i n  a  fa s h io n  as to  a f fo rd  g re a te r  
o p p o rtu n ity  f o r  t r a in e e s  w ith  w ider background i n  S h a ri* a  to  f u r th e r  
t h e i r  knowledge o f  modern law s, w hereas t r a in e e s  w ith  w id e r background 
i n  modem laws a re  g iv en  in s t r u c t io n  i n  S h a r i* a . S tudy o f th e  e x is te n t  
s t a t u t e s ,  p a r t i c ip a t io n  i n  c o u rt o b se rv a tio n  and case  s tu d y  a re  e q u a lly  
emphasized f o r  b o th  g ro u p s• The t r a in in g  programme l a s t s  f o r  a  f u l l  

c a le n d a r y e a r 5 t r a in e e s  a re  s e le c te d  from  among th e  g rad u a tes  o f th e  

u n iv e r s i ty  and o f th e  o f f i c i a l  m adrassas.

E xperience d u rin g  th e  f i r s t  two y ears  o f  th e  J u d ic i a l  T rain ing  
Course (JTC) in d ic a te d  th e  need f o r  a  r e -o rg a n iz a t io n  o f th e  t r a in in g  
programme. C onsequently  th e  Supreme Court in tro d u ce d  th e  new R egu lations 

f o r  J u d ic i a l  T ra in in g  Course 1971. Under th e se  r e g u la t io n s ,  th e  JTC i s  
p u t under th e  d i r e c t  su p e rv is io n  o f  a  committee headed by  a  ju s t i c e  o f 

th e  Supreme C o u rt. Membership o f  t h i s  committee in c lu d e  one judge from  
each o f th e  th re e  chambers o f  th e  C assa tio n  C o u rt, one judge from  th e  

C en tra l High C ourt o f  A ppeal and one judge from  each o f th e  p ro v in c ia l  

C ourt and th e  Prim ary C ourt o f Kabul r e s p e c t iv e ly .  The t r a in in g  p ro ­

gramme i s  o rg an ized  on an annual b a s is  so t h a t  each su c c e ss iv e  y e a r  may 

in c o rp o ra te  improvements t h a t  cou ld  be d e riv e d  from  th e  p rev ious y e a r 's  
ex p e rien ce .

Whereas d u rin g  th e  f i r s t  two y e a r s ,  l a r g e r  numbers have been  ad m itted  
to  th e  co u rse  (36 and 53 r e s p e c t iv e ly ) ,  th e  new re g u la t io n  r e s t r i c t e d  th i s  

number to  tw en ty  f iv e  p e r  annum. C andidates a re  a cc o rd in g ly  s e le c te d :  

e ig h t from  th e  F IS , e ig h t  from  th e  FLES, and n in e  from  th e  v a rio u s  o f f i c i a l  

m adrassas -or from  persons who pass  an exam ination  a d m in is te red  by th e  

S up /C ourt. A p p lican ts  a re  to  be chosen on th e  b a s is  o f  t h e i r  re o o rd s :

1« The J u d ic i a l  T ra in in g  Program i n  A fg h an is tan , o p .c i t : 3 .
2 .  A rt (1 ) ,  R eg u la tio n s  f o r  th e  J u d ic i a l  T ra in in g  Course 1971*
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The e ig h t a p p lic a n ts  h o ld in g  th e  b e s t  academic re c o rd  from  each  o f th e  

two f a c u l t i e s  o f law  a re  s e le c te d  s u b je c t  to  a  c o n d itio n  th a t  i n  no 
c a se  w i l l  an  a p p lic a n t w ith  le s s  th a n  an average o f  7%% be  ad m itted  f o r  
tra in in g *  As p o in te d  a lre a d y , th e  co u rse  i s  ru n  b y  th e  S up /C ourt, 

t r a in e e s  who a re  ad m itted  to  th e  co u rse  a re  employees o f th e  Sup/C ourt 

who a re  e n t i t l e d  to  t h e i r  f u l l  s a l a r i e s  du rin g  th e  y e a r , o f tra in in g *

The t r a in in g  programme is . d iv id e d  in to  fo u r  p h a se s , each l a s t in g  
f o r  th re e  months* The f i r s t  phase i s  c la s s  room in s t r u c t io n  c o n s is t in g  

o f  bo th , s p e c ia l iz e d  in s t r u c t io n  to  g rad u a tes  o f  th e  v a ry in g  k inds o f 
s c h o o ls , a n d ,g en e ra l in s t r u c t io n  to  a l l  t ra in e e s *  F or th e  s p e c ia l iz e d  

in s t r u c t io n s ,  t r a in e e s  a re  d iv id e d  in to  th re e  s e c tio n s *  The Is la m ic  
law  s tu d e n ts ,fo rm  one group who re c e iv e  in s t r u c t io n  i n  p r in c ip le s  o f 

W estern  law s, in tro d u c to ry  c o n s t i tu t io n a l  law , law  o f  su c c e ss io n , lew  o f  

C rim inal Proceedings and th e  d ra f t ,C r im in a l  Code* T rainees from  th e  

FLPS a re  d iv id e d  in to  two s e c t io n s ,  n am ely 'p u b lic  law j and 'commercial 

la w . The fa rm er c o n ce n tra te  on th e  Law o f  C rim ina l P ro ceed ings, Law o f 
Crimes by C iv i l  S e rv an ts  and O ffences A gainst P u b lic  S e c u r i ty , Land 
Survey Low, Anti-Sm uggling Low, E l e c to r a l .  Law and Procedure o f  Govern­

ment Cases* The'com m ercial low 'group  c o n ce n tra te  on th e  Low o f  Commercial 
P rocedure , P r iv a te  Investm en t Low, Labour Low, and th e  Law o f  Commerce* 
These two se c tio n s  a re .  th e n  combined to  re c e iv e  in s t r u c t io n  i n  j u d i c i a l  
d o c tr in e s  o f th e  Quran, f rad lth , and Is la m ic  ju risp ru d e n c e*  F in a l ly  th e  

th re e  se c tio n s  a re  combined in to  one to  s tu d y  th e  Afghan C o n s ti tu t io n , 

th e  Law o f J u d ic ia l  A u th o rity  and O rg an iza tio n , re g u la t io n s  concern ing  

th e  r e g i s t r a t i o n  o f  fo rm al docum ents, and th e  Law o f  C ourt A dm in is tra tio n *  
The second phase o f  th e  t r a in in g  i s  devoted  to  p r a c t i c a l  o b se rv a tio n  

and a p p re n tic e sh ip  i n  th e  co u rts*  A ccording to  th e  r e g u la t io n s ,  a  group 
o f fo u r  t r a in e e s  may b e  a ss ig n ed  to  th e  c o u rt i n  which th e y  w i l l  u l t im a te ­
l y  be employed f o r  j u d i c i a l  s e rv ic e *  P re s id in g  judges i n  th e s e  c o u rts  
o re  o b lig a te d  to ,a c q u a in t  and b r i e f  th e  t r a in e e s  w ith  th e  g e n e ra l fu n c tio n ­

in g  o f  th e  c o u r t ,  and g iv e  them f u l l  access  to  d e c is io n s  re n d e red  i n  cases  

under c o n s id e ra tio n . P re s id in g  judges a re  a ls o  re q u ire d  to  r e p o r t  th e  

p ro g ress  o f th e  in d iv id u a l  t r a in e e s  to  th e  Sup/Court*

The t h i r d  phase in v o lv e s  th e  a c tu a l  s tu d y  o f  c o u r t  d e c is io n s*  The 

t r a in e e s  a re  ag a in  d iv id e d  in to  s e c t io n s  acco rd ing  to  th e  ty p e  o f  c o u rt 
th e y  w i l l  be u l t im a te ly  s e rv in g  i n .  I n  t h i s  way each  s e c t io n  s tu d y  cases  
th a t  have been decided  i n  th o se  co u rts*

The fo u r th  phase o f  th e  t r a in in g  programme c o n s is ts  o f  th r e e  months
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o f  e x e rc ise  i n  model t r i a l s  i n  which th e  t r a in e e s  them selves a c t  as 

ju d g e s , p ro s e c u to r s ,  advocates and p a r t i e s  to  l i t i g a t i o n s .
A t th e  end o f  th e  c o u rse , th e  t r a in e e s  a re  to  s i t  f o r  an  exam ination . 

Only th o se  who-pass th i s  exam ination  a ro  e l i g i b l e  f o r  employment to  

j u d i c i a l  p o s t s .  Those who do n o t succeed  w i l l  be  e l i g ib l e  f o r  adm ini­
s t r a t i v e  p o s i t io n s  i n  th e  c o u r ts ,  and a re  to  be  g iven  a  chance to  ta k e  
th e  exam ination a  second tim e th e  fo llo w in g  y e a r .

An e x te n s io n  o f  th e  t r a in in g  programme has r e c e n t ly  been  a u th o riz e d  

f o r  t r a in e e s  i n  th e  ‘com m ercial law* g roup . Because o f”th e  te c h n ic a l  

n a tu re  o f com m ercial law  and th e  r e l a t i v e l y  weak background o f  th e  

t r a in e e s  i n  t h i s  f i e l d ,  th e  t r a in in g  programme f o r  t h i s  s e c t io n  has 
b een  extended to  two y e a r s .  F or th e  f i r s t  y e a r  th e  com m ercial law  
t r a in e e s  -fo llow  th e  u su a l programme o f  t r a in in g  as  a p p lie d  to  a l l  
t r a in e e s .  They th e n  spend an  a d d i t io n a l  y e a r  o f  a p p re n tic e sh ip  p a ss in g  
th rough  each o f  th e  th re e  le v e l s  o f  th e  commercial c o u rts  fi ( l )

The S u p /0 o u rt has a ls o  h e ld  o c c a s io n a l j u d i c i a l  sem inars i n  th e . 
form  o f  b r i e f  nin - s e r v ic e  j u d i c i a l  t r a in in g  programme” • (2) .  I n  1968, 

a  te n -d a y  sem inar was h e ld  i n  Kabul f o r  th e  p re s id e n ts  o f  th e  p ro v in c ia l  
c o u r t s .  U n ifo rm ity  and s ta n d a rd iz a t io n  o f  j u d i c i a l  p roceed ings as w e ll  

as c o n s u lta t io n  on j u d i c i a l  problems o f  w id er concern  formed th e  main 

theme o f t h i s  sem in ar. A s im ila r  1 9-day sem inar was a ls o  h e ld  i n  1971 * 
C e r ta in  accom plishm ents o f  th e se  sem inars re p o r te d  w ere . ”develop ing  o f  
u n ifo rm ity  i n  w r i t in g  and re p o r t in g  o f  c o u r t  d e c is io n s , red u c in g  th e  
tim e o f  t h e - t r i a l  and ad o p tio n  o f  a  p rocedure  f o r  p r e - t r i a l  j u d i c i a l  
c o n fe re n c e s .” ( 2 ) .

B esides th e  JTC, th e  Sup/C ourt has opened a  cou rse  f o r  th e  t r a in in g  

o f  c le r k s ,  A ccording to  th e  1971 R egu la tions R e la tin g  to  th e  T ra in in g  

o f  C le rk s , th e  cou rse  l a s t s  f o r  a  p e r io d  o f tw elve m onths; adm ission  to  

which i s  r e s t r i c t e d  to  persons who q u a l i fy  under a r t i c l e  (8) o f  th e  Law 

o f  S ta te  S e rv an ts  1970. The main requ irem en ts  o f  t h i s  a r t i c l e  a re  th e  
com pletion  o f  e ig h te e n  y ea rs  o f ag e ; p o sse ss io n  o f  a  b a c c a la u r ia te ;  
com pletion  o f  th e  m i l i t a r y  s e r v ic e ,  and a. c e r t i f i c a t e  o f  h e a l th .  In  
a d d it io n  to  t h i s ,  p r i o r i t y  i s  to  be g iv en , f o r  adm ission  to  t h i s  course  
to  th e  fo llo w in g :

1 • The J u d ic i a l  T ra in in g  Program i n  A fg h an is tan ,  Sup/C ourt*s R esearch  
D e p t.,  o p .c i t ;1 1•
2 .  Ib id :1 2 .
*  As o f  t h i s  w r i t in g ,  th e re  i s  no sy s te m a tic  law  r e p o r t in g  i n  e x is te n c e  
i n  A fg h an is tan . R eporting  i n  th e  above c o n te x t means th e  send ing  o f a  
copy o f  th e  f i n a l  d e c is io n s  to  th e  Sup/C ourt b y  th e  c o u r ts  which is s u e  
such  d e c is io n s .
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1 -  G raduates o f th e  F IS , and o f  th e  j u d i c i a l  s e c t io n  o f  th e  FLES.
2 -  G raduates "of r e l ig io u s  m adrassas -whose average marks do n o t f a l l

below  75#*
3 -  G raduates o f o th e r  Lycees whose average marks do n o t f a l l  below 75#*

U -  C lerks and a d m in is tra tiv e  p e rso n n e l who p ass  th e  exam ination  ad­
m in is te re d  by th e  R esearch Dept* o f  th e  S u p /C ourt.

The number o f  can d id a te s  f o r  t h i s  exam ination  may n o t exceed o n e - th ird  

o f th e  t o t a l ,  and th e  l a t t e r  may n o t exceed t h i r t y  persons p e r  y e a r .  The 

c u r r ic u la  f o r  th i s  co u rse  a re  to  be  re g u la r iz e d  b y  th e  same committee who 

su p e rv ise s  th e  c u r r ic u la  f o r  th e  JTC. Only s u c c e s s fu l  t r a in e e s  who pass  

th e  f i n a l  exam ination  a re  e l i g ib l e  f o r  employment as c le rk s  o f th e  c o u r ts .
The R eg u la tio n s  a ls o  p ro v id e  t h a t  g rad u a tes  o f  t h i s  course  who show o u t­
s tan d in g  competence and who a lso  h o ld  a  l ic e n s e  o f  th e  FLES o r  o f  th e  

FIS .may, a f t e r  a  minimum o f  f iv e  y e a rs  o f s e r v ic e ,  be  a d m itted  to  th e  

JTC.

The Sup/C ourt a ls o  f a c i l i t a t e d  th e  t r a in in g  o f j u d i c i a l  p e rso n n e l 

ab ro ad . The need f o r  t h i s  i s  em phasized i n  th e  1 970 R eg u la tio n s  R e la tin g  
to  th e  S tudy  and O bserva tion  o f Judges and O f f i c ia l s  o f  th e  J u d ic ia ry .  (1)
Hie R eg u la tio n s  on th e  whole s p e l l  o u t th e  manner o f d i s t r i b u t io n  o f  th e  
sc h o la rsh ip s  and s tu d y  v i s i t s  w hich a re  re c e iv e d  i n  th e  form  o f  in te r n a ­
t io n a l  a s s is ta n c e  a s  w e ll  as th o se  f in a n c ed  by th e  Sup/C ourt i t s e l f *

S tudy ab ro ad , under th e se  R e g u la tio n s , i s  n o t r e s t r i c t e d  to  any p a r t i c u la r  
co u n try  o r  u n iv e r s i ty .  M atters concern ing  s tu d y  abroad  a re  to  be re g u la r iz e d  

under th e  s u p e rv is io n  o f a  s e le c t  committee (oom ita-e  b o u rse  ha) to  be 

p re s id e d  by  a  j u s t i c e  o f  th e  Sup/Court*

1 • The in tro d u c t io n  to  th e se  re g u la t io n s  r e a d s : ”In  o rd e r  to  re g u la r iz e  
th e  ju d ic ia r y  i n  accordance to  th e  requ irem en ts o f  th e  tim e  i n  a  manner 
to  enab le  i t  f o r  m eeting  th e  problem s o f  contem porary l i f e  i n  A fg h an is tan ; 
and to  fo rm u la te  a  f irm  fo u n d a tio n  f o r  th e  fu tu r e  o f j u s t i c e  i n  A fg h an is tan , 
th e  S up /C ourt, by  th e  requ irem en t o f  law , ohght t o  be  a t t e n t i v e 'o f  a l l  

th e  a c t i v i t i e s  t h a t  ta k e  p la c e , f o r  th e  improvement o f  j u s t i c e ,  i n  
in te r n a t io n a l  communities and p ro fe s s io n a l  i n s t i t u t i o n s .  Those re g u la t io n s  
a re  cn ac to d  i n  o rd e r  t o  f a c i l i t a t e  th e  t r a in in g  o f  j u d i c i a l  p e rso n n e l i n  
v a rio u s  j u d i c i a l  b ranches i n  accordance to  th e  s p e c i f ic  needs o f th e  
ju d ic ia r y ,  as w e ll  os f o r  th e  j u s t  d i s t r ib u t io n  o f  th e  o p p o r tu n it ie s  f o r  
s tu d y  abroad  on th e  b a s is  o f  th e  in d iv id u a l  m e r its  o f  i t s  r e c i p i e n t s . ”
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I I*  Employment o f Judges
As a lre a d y  n o te d , th e  C o n s ti tu t io n  o f 1931 m ain ta in ed  a  du ju re  

re c o g n itio n  o f  th e  r e l ig io u s  custom and law* This C o n s ti tu t io n  reco g n ised  
S h a r i1 a  C ourts os c o u rts  o f  g e n e ra l ju r i s d ic t io n s *  The Law o f  C iv i l  
Procedure 1 95>7 mare s p e c i f i c a l ly  d e fin e d  th e  q a d i as " th e  r u l e r  o f 

S h a r i1 a  who i s  ap p o in ted  b y  th e  so v e re ig n  o r  h is  r e g e n t ,  and who s e t t l e s  

th e  d isp u te s  b e fo re  him i n  accordance to  th e  p ro v is io n s  o f  S h a r i1 a"* 

(Art*2)* This Law a ls o  l a i d  i t  down as c  c o n d itio n  f o r  th e  appointm ent 

o f "q ad i t o  be f u l l y  know ledgeable i n  f iq h * e s p e c ia l ly  i n  E an a fi f iq h  

and be  a b le  t o  app ly  .th e  a u th o r i ta t iv e  ru le s  th e re o f  i n  s e t t l i n g  th e  

d isp u te s  b e fo re  himn* (A rt . 3 ) .  S im ila r ly  th e  " q a d i must be know ledgeable 
o f th e  customs o f th e  peo p le  and be  a b le  to  d is t in g u is h  t h e i r  p o s i t io n  i n  

th e . l i f e  o f  th e  p e o p le " • (Art*!;) * As a  commentary -  t a b s i r a  -  to  a r t i c l e  
(1;), t h i s  law  p ro v id ed  t h a t  "qdd i m ust have f u l l  in fo rm a tio n  o f th e  s t a t e  
lows (ugulaffinas) ,  e s p e c ia l ly  o f  th o se  concern ing  ju d i c i a l  a f f a i r s " *  „ 

N otw ithstand ing  th e  e x is te n c e  o f two law  c o lle g e s  i n  Kabul U n iv e rs ity , 
t h i s  law  p ro v id ed  f o r  no f u r th e r  q u a l i f ic a t io n s  f o r  th e  employment o f 
q a d is * The above p ro v is io n s  i n  e f f e c t  confirm ed th e  co n tin u ed  domina­
t io n  o f  th e  ju d ic ia r y  by  th e  r e l ig io u s  le ad e rs*

W hile d eb a tin g  th e  d r a f t  C o n s ti tu tio n , a  co n s id e ra b le  number o f 
d e leg a te s  o f  th e  1961; Grand Assembly (Loya J i r g a )  ex p ressed  d i s s a t i s f a c ­
t i o n  o f th e  o ld  system  o f j u s t i c e  and th e  working o f  th e  q a d i s :
"On no o th e r  i s s u e  d isc u sse d  i n  th e  Loya J i r g a  o f  1961; was th e re  such 

spontaneous ou tp o rin g  o f  em otion among th e  d e le g a te s  as on th e  ju d ic ia ry *  

The Loya J irg a ,b e g a n  a r t i c l e  97 ( th e  f i r s t  a r t i c l e  on th e  ju d ic ia ry )  on 

September 1f>th, and f o r ty  s ix  people  a ro se  to  c i t e  p e rs o n a lly  experienced  

in ju s t ic e s *  The n e x t day as a r t i c l e  98 was re a d , tw en ty  fo u r  d e le g a te s  
demanded t h e i r  d e n u n c ia tio n  o f th e  l o c a l  m u ftis  and q a d is , and one 
advanced on th e  M in is te r  o f  J u s t ic e  ta k in g  him by  th e  c o l l a r  to ld  him 
th a t  he t r u s t e d  th e  M in is te r  and h is  depu ty  b u t  t h a t  som ething must be 
done abou t th e  low er c o u r ts •" (1 )

Hie C o n s ti tu t io n  o f  1961; o n ly  d e a l t  w ith  th e  term s o f o f f ic e  and 

employment o f th e  Sup/C ourt judges (o th e r  judges w ere d e a l t  w ith  l a t e r  

in  th e  UAO). C hief J u s t ic e  and o th e r  ju s t i c e s  o f th e  Sup/C ourt were 

to  be ap p o in ted  by  th e  S o v ere ig n . Among th e  q u a l i f ic a t io n s  re q u ire d  

of a  j u s t i c e  o f th e  Sup/C ourt i n  t h i s  C o n s ti tu t io n , one was to  "have

1* See T.S*Gouchenourf A New Try f o r  A fg han istan ,  MEJ 1968:11 .
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s u f f i c i e n t  knowledge o f th e  sc ie n c e  o f  ju r isp ru d e n c e  Q ilm -e  froqoq) ,  

th e  n a t io n a l  o b je c t iv e s ,  and th e  laws and l e g a l  system  o f  A fg h an is tan "(1) • 

An in te r e s t in g  a sp e c t o f t h i s  c o n s t i tu t io n a l  p ro v is io n  th u s  appears to  

be i t s  m entioning  o f  th e  knowledge o f laws i n  g en era l#  An immediate 
e f f e c t  o f th i s  g e n e ra l approach may be  reg a rd ed  th e  subsequent ap p o in t­
ment o f th e  C h ief J u s t ic e  (P ro fe s so r , Br.A.H*Ziyayee) and o th e r  j u s t ­

ic e s  o f th e  Sup/C ourt i n  1967. The C h ief J u s t i c e ,  and th re e  o th e r  

ju s t i c e s  o f th e  Sup/C ourt (Dr.W.Hoqoqi, D r.N .A n sari, and M.A*Karimi,M#A.) 

a l l  had t h e i r  h ig h e r  e d u ca tio n  i n  W estern u n iv e r s i t i e s  ; th e  l a t t e r  two 

were n o t even law yers by  p ro fe s s io n . Two ju s t i c e s  o f th e  Sup/C ourt 
appo in ted  a t  th e  same tim e (Maulawi A .B as ir , and Maulawi O .S afi) were 

judges o f lo n g -s ta n d in g  j u d i c i a l  experience*  The rem aining th re e  
p o s it io n s  s ta y e d  v a ca n t u n t i l  1970. two of which were th e n  f i l l e d  one 

by  M.Ash’a r i  (on A l-Azhar g ra d u a te , e a r l i e r  P re s id e n t o f th e  C e n tra l 
High Court o f  Appeal) and Maulawi Fazlurrahm an (fo rm erly  P re s id e n t o f 
th e  Kabul P ro v in c ia l  C ourt)*

As f o r  o th e r  ju d g e s , th e  C o n s ti tu tio n  p rov ided  th a t  " judges a re  
appo in ted  by  th e  King on th e  recommendation o f th e  C hief J u s t ic e "
( a r t  *99)* The LJAO f u r th e r  s p e l le d  o u t c e r ta in  c o n d itio n s  f o r

adm ission  in to  th e  j u d i c i a l  cad re  which in c lu d e  " th e  p o sse ss io n  o f  a  

l is s a n c e  o f th e  F a c u lty  o f law o r  o f th e  F a c u lty  o f  S h a rfiy y n t ;  o r 
a  c e r t i f i c a t e  o f  th e  o f f i c i a l  m adrassas n o t to  be l e s s  th a n  b a c c a la u r ia te "  
£ a r t . 7 g ) . ( 2 ) * _____ _ ________________________________________________________

1* A r t.1 05 , C o n s ti tu tio n  1 ot her  c o n d itio n s  t h a t  a  j u s t i c e  o f th e  
Sup/C ourt m ust q u a l i fy  under th i s  a r t i c l e  a re s
A. To be an  Afghan c i t i z e n  a t  l e a s t  f o r  te n  y e a rs  b e fo re  th e  d a te  o f  

appointm ent*
B. To be n o t le s s  th a n  t h i r t y  f iv e  y e a rs  o f age; th e  C hief J u s t ic e  must 
n o t be le s s  th a n  f o r ty  and more th a n  s ix ty  y e a rs  o f  age a t  th e  tim e o f  
appo in tm en t.
C. From th e  d a te  of th e  prom ulgation  o f  th e  C o n s ti tu t io n  he m ust n o t 
have been  d e p riv ed  o f  any o f h is  p o l i t i c a l  r ig h t s  by a  sen ten ce  o f  th e  
com petent c o u r t .  During th e  d u ra tio n  o f  o f f ic e  and th e r e a f t e r ,  C hief 
J u s t ic e  and ju s t i c e s  o f th e  Sup/C ourt a re  fo rb id d en  from  p a r t i c ip a t io n  
in  p o l i t i c a l  p a r t i e s .  S im i la r ly ,a f t e r  th e  c o u p le tio n  o f t h e i r  o f f ic e ,  
th e y  a re  fo rb id d en  from  becoming head o r  member o f  th e  government o r
o f th e  c i v i l  s e r v ic e .  A f te r  th e  norm al te rm in a tio n  o f o f f i c e ,  ju s t i c e s  o f 
th e  Sup/C ourt .a re  e n t i t l e d  f o r  th e  r e s t  o f t h e i r  l i f e ,  to  a l l  th e  

f in a n c ia l  p r iv i le g e s  as i f  th e y  w ere i n  o f f i c e .
2 . O ther q u a l i f ic a t io n s  f o r  employment o f  judges under a r t i c l e  7f> o res  
A -  To be Afghan c i t iz e n s  a t  l e a s t  f o r  te n  y e a rs  b e fo re  th e  d a te  o f 
appointm ent to  a j u d i c i a l  p o s t .
B -  Com pletion o f  th e  age o f 2$ f o r  judges o f p rim ary  c o u rts  and o f 
t h i r t y  f o r  judges o f th e  p ro v in c ia l  c o u r ts ,p re s id e n ts  o f th e  l a t t e r  
m ust have com pleted th e  age o f 32 .

C -  Must n o t be a f fe c te d  by con tag ious d is e a s e , o r i l l n e s s  t h a t  o b s tru c ts  
them from j u d i c i a l  d u t ie s .
D -  To p o ssess  m oral i n t e g r i t y  and 'good b eh av io u r .
E -  Com pletion o f m i l i t a r y  s e r v ic e ,o r  a  c e r t i f i c a t e  o f exem ption th e re o f .
F . -  M u stjao tJae  a  member^of p o l i t i c a l  p a r t i e s .
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The UAO a lso  p e rm itte d  e n try  to  th e  j u d i c i a l  cad re  on th e  b a s is  

o f  an exam ination to  be ad m in is te red  by th e  S up/C ourt (1) • This p o s s i­
b i l i t y  has however been  l a t e r  r e s t r i c t e d  under th e  1972 Sup/C ourt 

R egu lations f o r  th e  Employment o f Judges and Members o f  Prim ary C ourts ,
•it*

and Members o f  P ro v in c ia l  C ourts on th e  B asis  o f  Examination* Under 

th e se  re g u la t io n s ,  adm ission  on th e  b a s is  o f  exam ination  i s  r e s t r i c t e d  

to  ”low g rad u a tes  o f  th e  u n iv e r s i ty  and g rad u a tes  o f th e  o f f i c i a l  
madrassas who have been g radua ted  b e fo re  1967* Those who g radua ted  
a f t e r  t h i s  d a te  f a l l  under th e  R egu la tions f o r  th e  J u d ic ia l  T rain ing  
Course” (2)* The 1972 re g u la t io n s  f u r th e r  p ro v id ed  th a t  a p p lic a n ts  f o r  
exam ination  must n o t exceed f o r ty  y e a rs  o f age a t  th e  d a te  o f  a p p l i ­
c a t io n .  And f i n a l l y  as e v id e n t from  th e  t i t l e  o f th e .s a id  r e g u la t io n s ,  

a p p lic a n ts  may on ly  be employed i n  th e  p rim ary  c o u r ts ,  and as members 

of th e  p ro v in c ia l  c o u r ts .

The above requ irem en ts  o f th e  UAO were f u r th e r  developed i n  a  

p o lic y  s ta tem en t o f  th e  C h ief J u s t ic e  who s ta t e d  t h a t  : “A ccording to  
t h e  Law o f J u d ic ia l  A u th o r ity  and O rg a n iz a tio n , s e le c t io n  and ap p o in t­
ment o f judges depend on th e  p ro p o sa l o f th e  C h ie f .J u s t ic e  and th e  
app rova l o f th e  monarch* In  making such p ro p o s a ls , th e  C hief J u s t ic e  
w i l l ,  i n  a d d itio n  to  th e  requ irem en ts o f a r t i c l e  75 o f  th e  UAO con­
s id e r  a  f u r th e r  p o in t ,  t h a t  i s  to  say  th a t  g r e a te r  number o f 

p ro sp e c tiv e  judges w i l l  be s e le c te d  from  among th e  young u n iv e r s i ty  

g radua tes  who have a ls o  com pleted t h e i r  s tu d ie s  a t  th e  J u d ic i a l  T ra in in g  

Course” .(3 )
A more g en e ra l requ irem en t has been  r e c e n t ly  in tro d u ce d  by  th e  Law 

o f S ta te  S ervan ts  1970 (Qdnun-e mSmurin-e daw lat) • Under t h i s  law  as 
no ted  above p o sse ss io n  o f  a b a c c a la u r ia te  has been  l a i d  down as a  m in i­
mum q u a l i f i c a t io n  f o r  employment in to  th e  c i v i l  s e rv ic e  which e q u a lly  
a p p lie s  to  th e  ju d ic ia r y .

G raduates o f th e  JTC a re  norm ally  employed as a s s i s t a n t  judges i n  
th e  p rim ary  c o u r ts .  They a re  re q u ire d  to  se rv o  i n  th i s  c a p a c ity  f o r  a  

p e r io d  o f tim e ; t h e i r  s u c c e s s fu l perform ance a t  t h i s  s ta g e  may le a d  to  

t h e i r  appointm ent as head o f  th e  c o u r ts  .(10

1 .  A r t .76 UAO 1967.
2 .  Ib id ,  a r t* 1 .
3 .  See Qafla No. 10 & 11 , 13U9(1970) s '1 .
Iw See D r.Hoqoqi, T ra in in g  o f  Ju d g es , P ro secu to rs  and A tto rneys i n  
A fg h an is tan , o p .c i t . ,p * 1 3 ,1 7 .
*  M oqararat-e  m arbut ba im tehdn b a ra -e  istekhdflm -e quflat wa a fdd-e 
mafr3kiiii-e ib t id S ia  wa a fdg-e r i y f e a t  h a -e  mafr&kim, 1351.
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The UAO a ls o  f a c i l i t a t e d  th e  s e le c t io n  o f  judges from  among th e  

in s t r u c to r s  o f th e  law  co lleg es#  A l e c tu r e r  o f th e  FIS o r o f th e  FLPS 

who has a t ta in e d  th e  academic ran i: o f pohanmal( l ) may be appo in ted  

a f t e r  th e  d is c o n t in u a tio n  o f  t h e i r  o f f ic e  as members o f th e  p ro v in c ia l  

c o u r ts .  P re s id e n ts  o f th e  p ro v in c ia l  co u rts  and o f th e  C e n tra l  High 
C ourt o f  Appeal a re  to  be appo in ted  "from  among th e  judges o f  lo n g -  
s tend ing  j u d i c i a l  s e r v ic e | th e y  may a lso  be ap po in ted  from  among th o se  

in s t r u c to r s  o f th e  F a c u lty  o f law  o r  th e  F a c u lty  o f S h a r* iy y a t who have 
a t ta in e d  th e  academic ran k  o f pohandoy" # (2) This p ro v is io n  o f th e  UAO 
i s  presum ably designed  to  a t t r a c t  th e  more fo rm a lly  educated  to  th e  

ju d ic ia ry #  In  p ra c t ic e  however "heads o f th e  p ro v in c ia l  c o u rts  a re  

appo in ted  from  among judges o f lo n g -s ta n d in g  and proven q u a l i f ic a t io n s  *l! (3) •
As a r e s u l t  o f th e  above developm ents re g a rd in g  th e  employment o f 

ju d g e s , p r iv a te  s tu d y  o r experience  w i l l  no lo n g e r  be s u f f i c i e n t  f o r  
employment in to  th e  j u d i c i a l  cadre# This ten d s  to  su g g es t th e  b eg inn ing  
o f on end to  th e  dom ination  o f  th e  ju d ic ia r y  by  r e l ig io u s  le a d e rs  and 
o th e rs  who d id  n o t q u a l i f y  th e  p re sc r ib e d  q u a l i f ic a t io n s  •

I t  i s  however w orth  n o tic in g  th a t  a r t i c l e  79 o f th e  UAO which 
gave p r i o r i t y  to  judges o f lo n g -s ta n d in g  ex p erien ce  f o r  se rv in g  in  s e n io r  

j u d i c i a l  p o s ts ,  i n  e f f e c t  meant th a t  many s e n io r  p o s ts  w i l l  be c o n tin u e d ly  

occupied f o r  same tim e by  judges who were th e re  b e fo re  th e  in tro d u c tio n  

o f th e  r e c e n t  changes.
An amendment to  th e  law  concern ing  th e  re tire m e n t o f judges was 

e f fe c te d  i n  1973. The amendment w hich was i n i t i a l l y  proposed  by th e  S u p / 

C ourt, empowered th e  l a t t e r  to  p ro long  th e  term  o f  o f f ic e  o f th o se  judges 
who have reached  th e  age o f compulsory re tire m e n t f o r  a  p e r io d  o f up to  
te n  y ears  p rov ided  t h a t  " th e y  have ju d i c i a l  a b i l i t y  and competence and 

h av ejse rv ed  on_the bench f o r  n o te le s s  th an _ ten  y e a rs"  (li)# This confirm s
1 . The academic h ie ra rc h y  begins a t  namzad pohi& lay and fo llo w s as pohukoj 
pohMycar* pohanmal, pohandoy, pohanwal and pohfind.
2 . A r t .79 UAO#
3 .  See B r.H oqoqi, ib id :1 3 .
In  The amendment was p u rsu an t to  th e  p ro v is io n  o f a r t i c l e  87 o f th e  UAO 
and a r t i c l e  87 o f th e  S ta te  S ervan ts  Law. According to  a r t i c l e  87 o f th e  
UAO "ju d g es  o f th e  Sup/C ourt and o th e r  judges s h a l l  promote and r e t i r e ,  
i n  accordance to  th e  p ro v is io n s  o f th e  Law of Prom otion & R etirem en t o f 
C iv i l  S e rv a n ts " . The l a t t e r  has been s in c e  re p la c e d  by th e  Law o f S ta te  
S ervan ts  1970, a r t i c l e  87 o f  th i s  law  d iv id e s  c i v i l  s e rv a n ts  in to  fo u r  
c a te g o r ie s  o f  A,B,C and D rang ing  from  grade one to  t e n .  C ategory A i n ­
c lude  grades 1 & 2 whose age o f re tire m e n t i s  th e  com pletion  o f 6 0 | B 
in c lu d e  grades 3 ,l r  and 5 who a re  to  be r e t i r e d  a t  th e  com pletion  o f  55$
C in c lu d e  grades 6 ,7  and 8 who a re  to  be  r e t i r e d  by  50$ ca teg o ry  D o re  to  
r e t i r e  by th e  age o f U5* In  case o f need f o r  t h e i r  s k i l l ,  th e  S ta te  may 
gro long  th e  age o f re t ire m e n t f o r  up to  f iv e  y e a r s .
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th e  p o in t  made e a r l i e r  re g a rd in g  th e  p resence  o f o ld e r  judges i n  

s e n io r  j u d i c i a l  p o s ts  in c lu d in g  some of th e  Sup/C ourt judges them selves 
who were presum ably approaching th e  age o f re tire m e n t by 1973* The 
amendment i s  n e v e r th e le s s  a sfcop-gap measure t h a t  a f fo rd s  th e  Sup/C ourt 

the  d is c r e t io n  to  s e l e c t  and which does n o t a l t e r  th e  e x is te n t  co n d i­

t io n s  o f employment to  th e  j u d i c i a l  cad re  i n  th e  f i r s t  p lace#

In , 1972, o f s ix  hundred and sev e n ty  n in e  judges and a s s i s t a n t  

ju d g e s , about $3% had background o f p r iv a te  s tu d ie s  i n  S h a r i1 a  law  

w ith  no fo rm al e d u c a tio n (1) • This f ig u r e  s to o d  a t  aboqt ’80# i n  
1968| (2) com parison betw een th e  two f ig u re s  in d ic a te s  a  somewhat ra p id  
in c re a s e  o f some 1% a  y ^ a r  i n  th e  number o f fo rm a lly  educated  employed in  

j u d i c i a l  p o s ts ; and an in c re a s e  o f some f iv e  hundred p e rc e n t i n  th e  

number of l i c e n t i a t e s  s in c e  1968.
An unprecented  developm ent concern ing  th e  employment o f judges in  

A fghan istan  took  p la ce  i n  1969 when f o r  th e  f i r s t  tim e women were 
ap p o in ted  to  j u d i c i a l  p o s t s .  The c o n tro v e r s ia l  p o s i t io n  o f th e  S h a r i1 a  

j u r i s t s  on th i s  p o in t  (3) has been commented upon by a  ju s t i c e  o f th e  
Sup/C ourt as fo l lo w s :

11 The Quran in  no way fo rb id s  women from  p a r t i c ip a t in g  i n  p u b lic  
fu n c tio n s  in c lu d in g  th e  v e ry  im p o rtan t fu n c tio n  o f th e  ju d ic ia r y .  A l­

though th e re  were many reasons in  fav o u r o f employing women in  j u d i c i a l  
fu n c tio n s , fa n a tic ism  p r a c t i c a l l y  fo re c lo se d  th e  p o s s i b i l i t y  o f  womens 
p a r t i c i p a t i o n . . • n (h) «

1 . The 679 f ig u re  c o n s is te d  o f :  
g raduate  o f th e  FIS « 185 
g raduate  of FLES -  65 
g raduate  o f o f f i c i a l  madrassa* ~ 70 
p r iv a te  s tudy  359 •
Sources C ourtesy o f  th e  Employment O ff ic e  o f th e  S up /C ourt, S e p t .1972.
2 . l!Ih  1968 th e re  were (61;1) judges i n  th e  ju d ic ia r y  j o f th i s  riumber(l 3) 
h e ld  q u a l i f ic a t io n s  o f  d o c to ra te  and o th e r  p p s t - l i s s a n c e  le v e ls *  E s t i -  
m atoly  (I4.2) h e ld  a  l i s s a n c e ;  th e  r e s t  were g rad u a ted  from  th e  r e l ig io u s  
m ad rassas.and who had s tu d ie d  p r iv a te ly ."  (See De A fghan istan  K alanoy -  
A fghan istan  T ear Book - ,  N0 . 36 ,  1968 s 1 8 0 ).
3 . The S h a r i1 a  j u r i s t s  a re  in  d isag reem en t. The m a jo r ity  view  fo rb id s  
women from ju d g esh ip  a l to g e th e r .  Ibn  j o r e i r  T ib a r i  on th e  o th e r  hand
has exp ressed  th e  view  th a t  women a re  allow ed to  become judges a b so lu te ly ^  
According to  Abu R a n ifa , women a re  e l ig ib l e  f o r  ju d g esh ip  excep t i n  
frodfld and q ig d s . This view  i s  based  on th e  p o s i t io n  i n  S h a r i1 a  re g a rd ­
in g  th e  a d m is s ib i l i ty  o f te stim o n y  by  women. S ince  th e  S h a r i fa  p e rm its  
t h i s  ex cep t in  hodud and qigSg whore t h e i r  te stim o n y  i s  n o t a d m iss ib le , 
Abu H anifa has ex tended th i s  r u le  w ith  re g a rd  to  t h e i r  ju d g esh ip  
acc o rd in g ly .
1*. Dr.W.Hoqoqi, J u d ic i a l  O rg an iza tio n  i n  A fg h an is tan , o p .c i t s  15*

t
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As a lre ad y  p o in te d  o u t ,  i n  J u ly  1973 A fghan istan  was d e c la re d  ”a 

R epublican S ta te  which i s  in  agreem ent w ith  the  t r u e  s p i r i t  o f Is la m .” ( l )

The R epublican Ordinance No.1 which a b o lish ed  th e  1961; C o n s ti tu tio n  

p rov ided  th a t  ’’a l l  powers o f th e  King t h a t  were a ss ig n ed  to  him under 

th e  1961; C o n s ti tu tio n  a r e ,  u n t i l  th e  p rom ulgation  o f  a  new C o n s ti tu tio n , 

t r a n s fe r r e d  to  th e  P re s id e n t o f th e  R epublican  S t a t e . ” (A rt.U ) ” The 
Government, in  o rd e r to  re g u la r iz e  i t s  a f f a i r s ” ’,  p rov ided  a  p r e s id e n t i a l  
d ec ree” en ac ts  re g u la t io n s  i n  th e  form  of R epublican Ordinances which 
w i l l  be en fo rceab le  a f t e r  th e  a u th o r iz a t io n  o f th e  PM. No law  can be 

en ac ted  excep t when a u th o rise d  by  th e  p re s id e n t  o f th e  R epublic  . ” (2)

Soon a f t e r  i t s  d e c la ra t io n ,  a  R epublican  Ordinance o f J u ly  1973 
ab o lish ed  th e  Supreme C ourt and p rov ided  th a t  ”a l l  powers o f th e  King 

a ss ig n ed  to  him under T i t l e  (7) o f th e  1961; C o n s ti tu tio n  r e l a t in g  to  th e  

ju d ic ia r y ,  a re  t r a n s f e r r e d  to  th e  P re s id e n t o f th e  R epublic” ( 3 ) .

S im ila r ly  a l l  powers o f th e  C hief J u s t ic e  s p e lle d  o u t under T i t le  (7) 
o f th e  1961; C o n s ti tu tio n  were t r a n s f e r r e d  to  th e  M in is te r  o f J u s t i c e .
A ll powers o f th e  Supreme Court w ere to  be e x e rc ise d  by  a new body 
c re a te d  w ith in  th e  framework o f th e  M in is try  o f J u s t ic e  namely th e  
J u d ic ia l  C ouncil o f  th e  M in is try  o f  J u s t i c e .  Under th e  p re s id en cy  o f 
th e  M in is te r  o f J u s t i c e ,  members o f  th i s  C ouncil c o n s is t  o f th e  P re s id e n t 

of th e  C assa tio n  C ourt, Deputy M in is te r  o f J u s t i c e ,  Deputy A tto rn ey - 
G eneral and ”such o th e r  a d d i t io n a l  members who may be ap p o in ted  by th e  

PM as he sees a p p ro p r ia te . ” (!;) Hie ju d ic ia r y  which has been g iven  a 
f u l l y  independent s ta tu s  under th e  1961; C o n s ti tu t io n  has thus been p u t 

under th e  d i r e c t  E xecu tive  r u l e .  O rg a n isa tio n  a f  th e  c o u rts , o th e r  

th an  th e  Supreme C ourt, however, rem ains by  and. la rg e  th e  same as s e t  

ou t i n  th e  UAO 1967 • The l a t t e r  was nom inally  re p e a le d  ”b u t th o se  
p ro v is io n s  o f th e  Law o f J u d ic i a l  A u th o rity  and O rg an iza tio n  which do 

n o t con travene th e  requ irem en ts o f t h i s  Ordinance a re  h e reb y  e n fo rc e a b le .” (5)

1 . A r t .1 ,  R epublican  Ordinance No.1, U*5>*13£2 a .H . ( J u ly  1973).
2 . A rts  Q it 9 i b i d .
3 . A r t .2 R epublican  Ordinance No.3 ,1 ;*£*133>2 A.H.
U* A rt.6  ib id .
£• A r t .1 0 , R epublican  Ordinance No.3 , i b i d .



297

E xtension  o f  th e  E xecutive C o n tro l over th e  J u d ic i a r y  i s  probably- 

m otivated  by p o l i t i c a l  co n s id e ra tio n s*  The new reg im e, i n i t i a t e d  as 

th e  r e s u l t  o f a  coup, presum ably a tta c h e d  an ab so lu te  p r i o r i t y  to  th e  

o b je c tiv e  o f a c q u ir in g  a t o t a l  c o n tro l  over th e  v a rio u s  organs o f th e  

S ta te*  The t o t a l i t a r i a n  n a tu re  o f t h i s  d r iv e  could  on ly  be j u s t i f i e d  
on an emergency b a s is  f o r  a tem porary and m inim al p e r io d  o f time*
Any ex cessiv e  d e la y  in  r e s to r in g  th e  norm al c o n s t i tu t io n a l  o rd e r tends 

to  in c re a se  th e  r i s k  to  th e  s e c u r i ty  o f th e  S ta t e ,  th e  in d iv id u a l  

freedom , and to  th e  r u le  o f law . The prom ulgation  o f a new C o n s ti tu tio n  

i s  long  overdue, and i t  i s  hoped th a t  th e  prom ised "dem ocratic  and 

p ro g re s s iv e  C o n s ti tu tio n "  (1) w i l l  r e s to r e  th e  independent s ta tu s  of 
the  ju d ic ia ry *

(1) See P re s id e n t Daud speaks to  E d ito r  o f S ta tesm an , The Kabul Times 
May 2 , 197k.
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