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Abstract

This paper concentrates on problems of excessive expenditures in
marriage ceremonies, child marriage, polygamy and divorce. To date,
these areas are governed by the traditional Hanafi law which, on the
whole, has remained in its medieval form in Afghanistan., The
existent statutory legislation which has been added to the Hanafi
Law, has introduced no substantial change to the Hanafi traditional
doctrines. Modern reforms of the Shari'a as introduced in the Middle
East have challenged the validity of the traditional interpretations
of the Shari'a principles, The traditional laws of child marriage,
polygamy and divorce have been subject to radical change in recent
times, Afghanistan also underwent a brief experience of similar reforms
under the Nigzamnama legislation of the 1920's, These were, however, short-
lived, and a rebellion by the traditionalists in 1929 led to a reversal
of these reforms. The Nizamnamas constitute the first modernist reforms
and are therefore a good starting point in the study of matrimonial
problems;

The existent evidence in many Muslim countries including
Afghanistan points to the continuation of a modernized Shari'a in the
area of family law., Modernization of the Shari'a necessitates a process
whereby proposals for its reform must seek Juristic justifications from
within the SharT'a, Needless to say that law reform especially in the
area of family law must reflect the social needs., An inguiry into the
juristic and social bases of the matrimonial problems is therefore
the main concern of this paper, The fact that child marriage, polygamy
and divorce are easily attainable without invdlving legal deterrents
to guard against their abuse, constitutes a major problem in these areas.
This paper underlines these problems and aims at providing solutions in
terms of future reforms,

Experience has proved that as a result of the intransigence of the
traditionalist religious attitudes, and of Ehe prevalence of
patriarchal tribal practices, statutory legislation on matrimonial
problems often failed to take effect in practical terms. It is
therefore important to be pragmatic in one's approach to finding
solutions to these problems;. .
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follow their Arabic source. For the purpose of this paper,
the present writer considered the Arabic rules bf transliteration

conveniently applicable to the transliteration of Dari words.



Introduction

The subject of matrimonial problems is of especial interest
as this field has received so little attention by writers in the
paste Information on this subject is scarce in the national languages
of Afghanistan and almost non-existent in English. A typical feature
of the existent literature in the national languages (Pushto and Dari)
is that it is largely a re-iteration or merely translates the classical
Hanafi law and, on the whole, ignores the problems arising from the
traditional interpretations of the Hanafi law of marriage and divorce.

The uncritical approach adopted in previous studies of matrimonial subjects
reinforced the conservative outlook of the religious enthusiasts,

and in turn contributed, to some extent, to the continued existence

of the problems concerned,

Family law is an important area of Shari'a law, as this is the
maln area where Shari'a has been extensively reformed by many Muslim
countries, Shari'a is often considered to be immtable., Modern
reforms of the Shari'a family law have challenged the validity of the
concept of immutability of the Shari'a. How the Sharita has been
opened to the influence of social change, and how the two concepts of
continuity and. change have been merged together within the boundaries

_of the Sharita, has attracted a great deal of attention from contemporary
scholars, The weakening of the tenacious concept of immutability

may be regarded as the beginning of a new era, after some thousand

years of stagnation in the history of Sharita law. Within this development
may lie the seeds of reform of other areas of the Shari'a,

Legislative reforms, in modern times, attempted to amalgamate the two
philosophical streams of modernist legislation and the classical doctrine of
jurisprudence in SharI'a. It is this process of amalgamation that
distinguishes legislative reforms of the Sharl'a from purely securlarist
legislation; This process of amalgamation often imposes fundamental
limitations on the freedom of the legislature. For according to the
classical doctrine of jurisprudence in Shari'a, law is the command of Gog,
it is imposed from above and postulates the eternally valid standards to
which the structure of state and society must conform. In the modernist
approach, law is shaped by the necds of society; it must respond to
social problems; Yot "the needs and aspiration of society can



not be, in Islam, the exclusive determinantsof the law; they can
legitimately operate only within the bounds of the norms and
principles irrevocably established by the divine command, And it

is precisely the determination of these limits which is the unfinished
task of legal modernism" (1)

When law is the command of God, it is ncecsscrily at tho core of
religion; law and religion are inherently intertwined, This inevitably
makes the task of the reformist an essentially perilous one, for he
is aware of the necessity to avoid offending religious sentiments of
the society at larges Religious conservatism and social traditionalism
in this way present formidable barriers to the task of the modern
reformer. An example of the conflicting forces of modernism and
traditionalism, can be found in the Afghan experience of modern reform
during the 1920's when opposition of the tribal and religious traditional=-
ists went so far as to force King Amanullah, a prominent reformist of
his time, to abdicate from the throne, As part of the wider programme
of modernization initiated by Amanullah (1919-1929), certain radical
reforms of the marriage law were promulgated undcr the Hznncno legislatidn;
These reforms included the abolition of child marriage, the imposition of
strict limitation on polygamy, the abolition of patriarchal practices
of enforced marriage without the consent of adult parties etc. The
Mizamnams reforms were parallel in time and similar in content to the
Tanzimat reforms in Turkey which had also begun to stimulate modernist
activities in Egypt. Most of the early reforms of family law in
Egypt, for example, took place during the 1920's. (2)

The Afghan experience in reform was unfortunately short-lived; as a
result of the traditionalist rebellion in 1929, Afghanistan faced a
serious political crisis which ended in a total discontinuation of
many of the reforms including thosc cmbodied ih tho. Mizamnamas,

1« See N.J.Coulson, Islamic Surveys, Edinburgh University Press, 1964:6.
2. There are, of courge, differences in the actual measures taken:

while Egypt, for example adopted the Maliki law of judieial divorce,

the Nizamnamas contained no reform in the area of divorce. The

Egyptian legislation (1920, 1929) on the other hand contained no parallel
reform on polygamy as were introduced under the Afghan Nizamnamas,




Thus, while reformist activities continued to take shape elsewhere

in the Middle East, Afghanistan reverted to the traditional Hanafi

law. The fear, real or imaginary, of provoking similar reaction

among the tribal and religious traditionalists, thwarted .

reformist zeal for some time to come, Afghanistan's experience of
reform during the 1920's provides an interesting case history of the
hazards involved in introducing extensive reforms which were inadequately
carried out by the administration, For the propriety of most of the
reform measures can hardly be disputed; the main weakness emanated
from the fact that Amanullah was ahead of his time, and that his

sense of realism hardly matched his zeal for reforme. This period of
reform has stimulated a great deal of scholarly interest among writers
of various disciplines., To date, much of this interest has been shown
by foreign writers of modern history on Afghanistan; legal research
and materials concerning this period are extremely secarce, Part of the
explanation for this gap in the writing of historic and legal work by
Afghans, is that subsequent regimes suppressed any interest shown in
the reformist activities which took place under Amanullah,

The reformist experience of the 1920's, or rather the failure of
this experience, has functioned as a shaping force regarding the pace
and pattern of reforiist activities in tiie follouing years. - The
triumph of the traditionalists held Afghanistan back and curbed the
introduction of socio-legal reforms. Tribal and religious traditionalism
are therefore regarded as factors which are closely related to the prospects
for reform in Afghanistan, An illustration of developments in these
two areas i.ees tribalism, and religious traditionalism, can be found in
the concluding chapter, but the existence of these forces is kept in mind
throughout this thesis,

Subsequent legislation on family law has, partly as a result of
these pressures, avoided introducing any substantial reform in the
traditional Hanafi law of marriage and divorce. Legislation in these
areas has largely concerned itself with matters of formalities undergone
in marriage and divorce, such as registration formalities and certain
popular practices incurring excessive expenditure in marriage ceremonies,
leaving the substantive Hanafi law basically unchanged., Thus the
subjects of child merriage, polygamy, and divorce, which represented the
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mein problematic areas of family law have either received no legislative
reform or whatever legislation that has been enacted in these areas has
left the traditional Hanafi law basically unchangeds A characteristic

feature of legislation on family law is that it is supplemental to the

- classical Hanafi law, Parliamentary legislation to date has made no
attempt to either reform, consolidate or codify the family law, Some

of the parliamentary Acts that will be discussed in due course are very
limited in scope. It will therefore be noted that legislation on family
law has not only refrained from law reform, but it has also paid

little attention to the purely administrative function of legislation

in modern times, that is to say the enactment of uniform statutory texts
to provide an authoritative source for practice in the courts. Even in .
those areas which were covered by legislation, the latter has not, so far,

been successful in tackling the problems involved. The problems of
registration of marriage and divorce and the adverse popular practices

of excessive expenditure in marriage ceremonies, have for example
continued to remain unresolved. This low rate of legislative success

can be attritbued to various socio-economic factors, but also to the
absence of comprehensive and innowative legislation., BEven the

recent Marriage Law of 1971, when promulgated, after four years of delay
in Parliament, was almost immediately criticised as being not quite

so forthcoming as to offer solutions to the long-standing problems,
Details of the individual problems will be discussed in the following
chapters, not ‘only in legal terms, but taking into account also certain
related socio~economic factors which foster these problems;

It is important to bear in mind that the rebellion if 1929 of the
traditionalists against the regime was not an unprovoked one. It would
also be a mistake to exclude the role played by other factors in the
causation of the sald rebellion, The existing information on this
subject has amply shown that in an attempt to identify the causes of
the rebellion, allowance has to be made forother factors such as sertous
differences of opinion, and divided loyalty in the higher echelons of
the Government, military wéakness, short~temperedness of King Amanullah,
the. introduction of some provocative changes (1) and so forth, a full

1« Such as the official changing of holiday from Friday to Thursday,
and the imposed wearing of Western dress in The streets of Kabul,




discussion of which falls beyond the scope of this study., It is an
open question whether, if the radical reforms of the 1920's had been
administered with greater caution and through techniques of persuasian
rather than open confrontation with the traditionalists, the latters!
rebellion might have been prevented. The prolonged suspsnse of reform
was not thé only lesson to be learned from King Amanullah, '
The answer gurely did not lie in the cancellation and discontinuation of
law reform, It was rather to be sought in re-orientation of techniques,
and in drawing positive conclusions from the experience of the 1920' s,
In 1964, Afghanistan promulgated a new Constitution (the third
in this century) which despite its inadequacies was on the whole,
inspired by the ideals of progress, democracy and equality. An
important feature of this Constitution was its reorganization of the
Judiciary and its emphasis on the independence of judges; Unification
of the laws and judicial practice was proclaimed to be among the
cardinal aims of the constitutional reform, As a result a unified
system of national courts replaced the earlier divisions between
administrative and Shari'a courts. L major departure from the position
held under the previous Constitution of 1931* was made in the definition
of the law as a resolution of both Houses which is authorized by the
sovereign, The Constitution of 196/ also gave priority to statutory
law over the Hanafi figh; and the legislature was obligated to legislate
for the vital affairs of the country; Throughout the extensive
publicity that preceded and followed the promulgation of this
Constitution, one message was greatly emphasised, namely tahawul
(change). The changes that have been achived during the nine years
of the life-span of this Constitution, were broadly speaking very
1ittle in comparison to the pronounced aims and official pronouncements
that accompanied this Constitution, No uniformity of the laws has
been achieved, in fact, if it may be said, except for a few statutes,
little legislation has been effected, The Marriage Law of 1971
for example has shown no attempt in the pursuit of the pronounced
ideals of equality and social progress. Dissatisfaction with the
experience under this Constitution finally led to a coup détat
and the overthrow of the regime in 1973, The new regime which
ggtqglishgg_a_gggybligi_replacing the monarchy, gave its mailn reasons

—— ——— ——_— —_—

—

*The Constitution of 1931, on the whole, maintained the supremacy of
the Hanafi figh.



for the coup as being the failure of democracy and progress; What

the results of this change may be regarding progress and reform, it

is still too early to say. But comparing this event with the overthrow
of King Amanullah in 1929, it is noteworthy that while the regime in
1930 condemned Amanullah for radicalism and hasty reforms, in 1973,

the case was precisely the reversei It is therefore important to note
that this and similar experiencesduring the present century, and the
relative freedom of press achieved during the 1960's, have on the whole
raised the level of expectation and demand for socio-legal change.
Beginning with the Nizamnama reforms, this is the fourth attempt at reform
that Afghanistan has experienced during this century, all of which
proclaimed, in varying degrees, one and the same message of progress

and change. (1) An overall impression galned is that although little
has, to date, been achieved in the form of concrete measures in the

area of Sharlh family law reform,‘the demand is apparent; and a reformist
attitude of mind seems to be developing which is likely to play a more
active role in using legislation to reflect and organise the process
of social change;

' Illustration of the various aspects of the matrimonial problems in
each chapter is followed by the relevant modern reforms of the Shari'a
effected elsevhere, mainly in the Middle East, Consistent with the
process of amalgemation earlier referred to, proposals for possible
law reform will be submitted; these proposals are arrived in the light
of the social necessity for reform within the confines of the juristic
principles involved. The level of social acceptability, and juristic
linitations, inevitably impose restrictions 6n the proposals for change,
. Some of the problems which are encountered, mainly as a result of the
popular practices such as those incurring excessive expenditure in
marriage ceremonies, do not necessarily involve juristic reform of the
Shari'a; yet the confines of social acceptability have to be taken
into consideration, In this context it should be noted that none of
the Afghan Constitutions in this century, nor in fact any statutory
law, has acknowledged tribal customs as a source of legal practice in
the courts, The courts, under the SharI'a law, as well as the statutes,
are authorized, on the other hand, to reconcile the parties in a ecivil

1e These four were namely, the 1920's reforms; the so-called 'liberal
parliament! (1949-1952); the Constitution of 19643 and the announcement
of the Republic in mid-1973. See more e.g., in Akhramovitch, An 6utline
History of ILfghanistan gince W.W.II, 1966; see also V,Gregorian, The
Emergence of Modern Afghanistan, Stanford University Press 1969,




dispute. In effecting reconciliation, the court may invoke such
acceptable popular customs as it considers appropriate.

Notwithstanding the limitations imposed by the nature of the
Shari'a jurisprudence in respect of its being a divine law, one
distinct impression gained from the study of the modern reforms of the
Shari'a is that the interpretation of the Shari'a principles can be
either considerably liberal, or restrictive, dependant on the attitude
of mind and the acknowledgement of the need for legal reform, Once
this attitude of mind is arrived at, the plurality of juristic schools
in the Shari'a and the wide variation of opinions therein, as well as
the availability of certain jurisprudential doctrines of law enabling
legal change, provide on the whole for considerable choice and
flexibility within or outside the province of the established law.
Most important of these doctrines which have been extensively relied
upon in the modernist legislation of the Shari'a are namely the
doctrine of giyésa (policy);takhayyur (selection); and ijtehZd.
The existent. literature in the area has amply accounted for all of
these doctrines, as well as the variation of opinions in Shari'a
schools, (1) A brief illustration of the said doctrines will there-
fore suffice,

The doctrine of siydsa, or public policy, is a broad doctrine
of Islamic public law which authorizes the ruler to determine the
manner in which SharI'a law should be administered., The doctrine
grants the ruler to take such administrative steps as he deems to be
in the public interest of good government, provided that no
substantive principle of the Shari'a is thereby violated. With the
increased functions and responsibilities of Governments, the doctrine
of siyfisa finds a similarly expanded zone of applicability in modern
times. An important aspect of the discretionary powers of the sovereign
under this doetrine, is his power to define the jurisdictions of his
courts, in the sense that he may set limits to the sphere of their
competence. It also authorises the sovereign to enforce procedures
and rules of evidence, These discretionary powers of the ruler are
particularly extensive in the area of criminal law, He may thus freely

1. See e.g, N.J.Coulson, Islamic Surveys, op.cit,




decide on the procedures that he sees fit in order to discover truth
and detect guilt; As for substantive law, the sovereign is completely
free, outside the gggg offences, to dertemine what behaviour cohe
stitutes an offence and what punishment is to be applied in each

case, OSuch discretionary punishment is known as ta'zir or deterrence,
since its purpose is to deter the offender himself or others from
similar conduct. (1)

The doctrine of takhayyur permits selection among the variant
interpretations of the Shari'a rules as may be found in the already
existent law of the different schools. But it also permits the use of
a combination of various juristic opinions, or parts thereof in order
to modify the existent rules, As a result, takhayyur may lead to
the creation of new rules quite outside the confines of the established
law, Takhayyur thus consistitues a prominent link between the various
juristic schools of the Shari'a, and in its various capacities provides
a bagis for juristic innovations. TIakhayyur covers the following
four varieties of selection: Firstly, to select a variant view within
one and the same juristic school, This variety of takhayyur has been
widely employed in the Myielle which is confined to the Hanafi
school only,

Secondly, a dominant view of one of the other Sunni schools may
be considered as a possible alternative for selection, This variety
of takhayyur is found in the adotpion of the Maliki law of judicial
divorce by many Hanafi countries.

Thirdly, an authoritative view of an individual jurist may be
considered as a possible alternative, however this view may be in
conflict with the dominant opinions of the four Sunni schools. An
illustration of this variety of takhayyur is found in the circumvention
or abolition of child marriage on the well-known authority of Ibn-Shubrama
who held that minors could not be contracted in compulsory marriage;

Fourthly, a new legal rule may be developed as a result of a

selective combination of the whole or parts of various opinions avail-
able within the SharI'a schools, or of the isolated authority of
individual jurists, An example of this variety of takhayyur can be

1o Ibid: 192,




found in the provision concerning succession between non-Mislims in
the Bgyptian Law of inheritance 1943 (1)

Sometimes takhayyur would not suffice for the purposes of law
reform; the reformers thus resorted to a re~interpretation of the law .
(ijtehad)s In early Islam "this would have been almost a matter of
routine, for any competent jurist was held to have the right of ijtehad,?
(2) According to the classical definition of 1jtehad, the mujtshid:
(person exercising ijteHEd) should first seek the solution of legal
problems from the original sources i.e., in the specific terms of the
Quran and the gunna, applying thereto the accepted rules of interpretation
and construction, But with the crystallization of the schools at
around the fourth century A,H. the "door of ijtelad" was regarded as
being closed: "The life of Muslims has kept on moving, while Islamic law
almost stopped its growth after the fourth century, A.H. There 1s no
4supportable evidence for clsoing the door of ijtehad., We rather see

“evidence that the door should have remained open ... there is need for
serious re-organisation and hard work to improve traditional Islamic
attitudes and education to revise Islamic legal texts." (3) Examples
of neo~ijtehdd can be found in the imposition of restriction on, or
prohibition of polyBamy, and in certain of the more radical restrictions
on the Muslim husband's right unilaterally to repudiate his wife., Bold
juristic innovations effected by some reformers in the areas of polygamy
and divorce have at times been criticised as being too radical to be in
keeping with the established law; the critics have thus regarded them as
unacceptable innovations, Whatever the critics may say, it remains
essentially true that it was through such radical reforms that the-wide
gap which developed between the law and the social nedessities, during:

1+ According to the Hanafi law, no right of inheritance exists between
two non-Muslims when onc is the subject of a Mislim state and the other
of a non-Mislim stote; while in Maliki law such difference of domicile .
raises no bar to inheritance. Under the Egyptian law, such difference

of domicile is not a bar provided the laws of the non-Muslim state concerned
permit reciprocal treatment, but is a bar if they do not. "This in effect’
fuses the Maliki and the Hanafi law in a single legal rule of restricted
ambit, (see N.J.Coulson, Islamic Surveys, op.cit: 198),

2, J.N.D., Anderson, Modern Trends in Islam, International and Comparative
Law Quarterly, Vol., 20, 1971:1=22,

3. A.S.Sirat, Shari'a and Islamic Education in Modern Afghanistan, MEJ
Vol. 23, 1969:219,
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the centuries of jui‘istic stagnation, could be effectively closed. It

is also true to say that however radical some of the reform measures

were, hone of them have proclaimed a total departure from the basic
principles of the SharI'a., The reformers have instead found the

juristic bases for their reforms from within the Sharifa, And this

can only be regarded as a credit to the flexibility of the Shari's and its
capacity for change. ‘ _

It should be noted that the abolition of the 1964 Constitution by the
Republican regime in July 1973 (1) did not affect the continued validity
of most of the then existing statutes. For according to The Republican
Ordinance (No.1) of July 1973 "all the statutes which were in force at
the time of the declaration of the Republic are to continue as before
provided that they do not contradict Republican Ordinances" (Art. 7)e
Simiiarly the status of the Hanafi law remained unchanged: The Republican
Ordinance (No.3) of July 1973 virtually reproduced article (102) of the
1964 Constitution according to which the Hanafi law applies in the
absence of statutory law, The Republican Ordinance (No.1) also upheld
the section of the 1964 Constitution on the 'Rights of the People,!

The same ordinance declared that "the donstitutional #rganisation of the
State will be left until the promulgation of a new Constitution,”

As of this writing (Feb, 1975) no constitution has been promulgated to
define the new constitutional order of Afghanista.n.' Certain changes which
have been introduced in the field of the judiciery are briefly illustrated
under Appendix (C). :

A further point to mention is that the use of present tense in
this paper which refer to the provisions of the 1964 Constitution (pmsumg
the continuance of this Constitution) should be related to the date before
it was sbolished (i.e, 17th July 1973).

1o Republican Ordinance No.1 (Art, 2) & "The 1964 Constitution is
hereby abolished except the parts thereof which are upheld by
separate ordinances of the Republic®,
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Chapter I

Excessive Expenditure in Marriage Ceremonies

The practice of excessive expenditure in marriage ceremonies
is the source of many socio-legal problems in Afghanistan.
Traditionally, the marriage ceremonies were partly used
to provide occasions for sociability, hospitality, and to
demonstrate the family influence within the community.  The amount
of expenditure incurred in & marriage related to the social status
of the families of both the bride and the groom. The greater the
sum of money paid by the groom to the brides parents for her walwar
(brideprice), the more status it gave to both parties. A tribal
chief or a local notable would, in view of his position, hold a
three-day feast or more and invite his kin and village men who
would be entertained with food, music and exchange of presents.

In areas where professional bands of musicians were not obtainable,
they were often hired from distant provincial capitals. Friends
and relatives expressed their generosity and excitement by firing
gun shots in the air in a highly competetive form; they often
-purchased special supplies of bullets for the occasion.

In addition to the brideprice, the groom's side pays a dower to the
bride or her family which amounts to similar sums to those involved in
the brideprice. The greatest part of expenses are thus met by
the groom or his family. As a result of this, the groom is often
unable to meet the expenses and, in many cases, needs a long time
to work and save in order to raise the necessary sums.

High costs of weddings often cause the groom to delay
his marriage and prolong the engagement pcriod for up to twelve
years or so. During this period, he is also required to send
engagement gifts, of dresses and sweetmeats, to his fiancée at the

occasions of 'eid and barat; and this further undermines his

ability to save for his wedding. Some people who cannot raise
the money are forced to sell their property or to borrow money
at high interest rates. This often leads to severe financial
difficulties during the married life of the couple ; whereas the
parents of the bride benefit from these customs and tend to

use their daughters as a means of improving their financial position.



12

As wealthier men are usually more advanced in age, the bride's
parents often marry their daughters off to older men. This
desparity in ege develops into social problems of common
occurrence in Afghanistan. In a marriage where financial
considerations are of prior importance, the question of consent of
the prospective spouses is often relegated to second place. In
marrying their daughter to wealthy men, parents often justify that
marriage to a wealthy man gives her financial security. However,
in a short time, the wife or the husband or both, become aware of
the fact that marriage was primarily imposed upon them by the parents.
This leads to resentment on the part of the spouses should the
marriage prove unsatisfactory; and tends to undermine their ability
to work et marriage. Often the husband will feel as if he has
been deceived into giving up his fortune in paying vast sums to his
in-laws. As he has often no power to hit back at the in-laws, he
tends to resort to mal-treating his wife and insulting her
and her parents. In other cases where the daughter is given to
an unsuitable elderly man, she often resents the fact that she has
acted as a pawn in her parents' desire to gain wealth. The problem
of young widows and orphans who are still in need of protection is
a further undesirable consequence of such marriages. Another
resultant ill-effect of expensive marriages is that many people find
marriage out of their reach. When marriage becomes primarily a
question of means, it tends to become the privilege of the wealthy.
Consequently, while many people cannot afford a monogemous marriage,
the wealthier can afford to marry polygamously. This factor further
induces the continued practice of polygamy in Afghanistan.
| It is also not unknown of the parents to refuse the man of
their daughter's choice in favour of a man of their own choosing.
The girl sometimes refuses to abide by her parents' wishes and
insists that she should be either allowed to marry the person of
her own choice or else she will remain single. Both insist on having
their own way; and the result is often that the girl passes the
marriageable age.

Expensive marriages also tend to increase child marriage.
In a patriarchal environment where girls are regarded as financial

assets, parents often rationalize that it is for the good of their
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daughter to marry them at an early age. Parents often find child
marriage an easier way of attaining their own wishes in the choice

of husband for their daughter. Marriages of childhood are frequently
arranged in pursuit of either money, family and tribalist alliances,
or both.

Almost every legislation on marriage during the past half a
century or so in Afghanistan, has attempted to restrict the expenditure
incurred in marriage. In order to further develop this discussion
the actual traditional practices will be introduced. It is, however,
difficult to be accurate in the illustration of these practices, for
they vary in different localities (1), and are sometimes liable to
sudden modification. The problem of expensive marriages can be
conveniently looked at under the following headings:

I. The brideprice (Walwar);

II. Engagement and engagement gifts;
ITII. Expensive weddings;
IV. Dower (mahr).

I. The Brideprice (walwar) (2)

Traditional attitudes regarding walwar and what may be regarded
as the equivalent of walwar (exchange marriage e.g.) have undergone
changes especially among the more enlightened people. According to the
existent tradition, however, "a man may acquire a wife in any of the three
wa&s: he may inherit a widow, gain a bride in exchange marriage,
or pay & brideprice. The last one is the most usual, the other two
being variations of this form" (3).

- mm e mm e mm me e e e mp Ee e N en E we em wm e e Mm e ms e e e s em ew W e em s e

1. As aptly commented by Mermon, the Afghanistan Womens Society's
monthly: '"To date, marriage formalities in our society are not
practiced in a uniform manner. For certain traditions are general
whereas others are particular to different localities of the country".
(Mermon No.10, 1350 A.H -1971-:57) Mermon admits its commitment

to the promotion of wemen's rights in Afganistan.

2. The term varies in different parts of the country and in different
local languages. Walwar is a pushto term, toy3na and shirbahd

are the equivalent Dari names, whereas galin is the equivalent term
in Uzbeki. All terms have been used in the statutes.

3. Nancy Tapper, personal communication, based on her research among
the Durranis of Afghanistan 1972.
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Walwar is the sum of money - also occasionally payment in
kind - paid by the groom or his family_to the family of the bride.
Out of this sum, the bride's family may provide jahiz - usually
pieces of furniture and ornament - for the bride; but walwar is
basically a payment to the bride's family in consideration of the
girl who is given in marriage and is not particularly devoted
to jahiz. (1).

Despite the fact that the sums paid in walwar vary in different
places (2), and even though it is regarded a disgraceful practice
among the more educated urbanites (3), nevertheless walwar
constitutes a national problem that has received legislation during
the last half century or so.

Owing to the wide variation of the sums paid in walwar in
different places, no uniform figure can be given. Representative
figures quoted usually run from 20,000 Afs or less (L4) to 100,000 Afs
(5). In the northern provinces, walwar is reported to run between
70,000 Afs and 150,000 Afs (6). Among the Durrani pushtans of
Sar—e pul district, it is reported that '"normal brideprice for
Durrani girls today are about 80,000 Afs; brideprice as low as
40,000 Afs and as high as 150,000 Afs have recently been paid".(T)
In the district of Katawaz, as reported by the Kabul Times; walwar
is sometimes as high as 150,000 to 200,000 Afs (8).
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1. See Mir Munshi (S.M), Constitution and Laws of Afghanistan,
Cambridge 1900: 146; and Martin (F.A), Under the Absolute Amir,
London 1907: 320; also Smith (H.H) et al, Area Handbook for
Afghanistan, American Universities 1969: 100.

2. "In Qandah&r and Paktia, walwar is very heavy; in Laghman end
Khogyani and among the Mohmands, it is not easy either; but among
the Safis, Shinwaris and Yusufzais, it is moderate ..." (Q. Khadim,
Neway Rana - new light - Kabul 1343 A.H {196L4): Lk et seq.
(Pushto text).

3. See H.H. Smith, op cit: 99.

4. See H.H. Smith et al, op cit: 99.

5. BSee Rdziqi, A Brief Look at the Marriage Law, in Mermon, No.1l0
1350 A.H (1971): 51. :

6. See M.0. Andkhoi, W.J.J, No.22, June 1967.

7. Nancy Tapper, loc cit. '

8. Kabul Times, 4th, Nov. 19T1.
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The father usually regards it his responsibility to ensure
that his sons are married during his lifetime, in the absence of father,
it is the household head whose responsibility it is to ensure that all
household gssets (including the capital represented by sisters and.daughters)
are jointly held and would be used at his discretion for the payment
of walwar. The tribesmen in this respect, "hardly operate in terms
of a balanced budget, nor is there a concept of average annual income.
There are simply bad years and good years according to the incidence.
of marriagesas much as to the climatic extremes" _

In Afghanistan, the average national income per capita in 1970
was approximately 5,850 Afs = T8 American dollars (2). Comparing
this figure with the usual sums paid in walwar, it is evident that
walwar, on the whole, constitutes an intolerable burden for the people
of average income in Afghanistan (3).

Legislative measures to discourage the practice of walwar began
with the Niz&mn&ma legislation of the 1920's. The Nizamnama of Nikah
1921 enacted that "walwar, galin, shirbahh and toyéna are forbidden (4).

This provision appeared in toto in the following Niz&mn&ma of Nikah
1924. Neither of the two Nizdmndmaes, however, contained further
measures as to the manner of enforcement of these prohibitions; nor
did they clarify the consequences of infringement. Although King
Amanullah, generally speaking, took a personel interest in order to
ensure the enforcement of the Nizé&mmames; he is for example

reported for his inspection tours to provinces during which he made a
special note of the NizdmnZmas (5); nevertheless, the absence of
legal measures to define the consequences of infringement led to

uncertainty in the effectiveness of the Niz&mn#&ma prohibition on walwar.

1. Nancy Tapper, ibid.

2. See Statistical Collection, Ministry of Planning publication,
1971: 167.

3. "Experience has shown that the payment of walwar has caused the
financial breakdown of numerous households in Afghanistan. Many
people incur debts which cause them to be forced to sell up their
homes and to wander