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ABSTRACT

The B r i t i s h  A d m in is tr a t io n  prom ised  a t  th e  tim e o f  

th e  Perm anent S e t t le m e n t  o f  1793 in  B engal, t o  e n a c t  such 

lav/s as  i t  m ight t h in k  n e c e s sa ry  f o r  th e  p r o t e c t i o n  and 

w e l f a r e  o f  th e  r a i y a t s . But i t  was n o t  u n t i l  th e  enactm ent 

o f  th e  B engal Tenancy A ct, 1883, th a t  f u l f i l m e n t  o f  t h a t  

p rom ise  was a c h ie v e d ,  and th e  law of l a n d lo r d  and te n a n t  

i n  a g r i c u l t u r a l  la n d  in  Bengal was c o d i f i e d .  The o b je c t  

o f  t h i s  t h e s i s  i s  to  expound th e  r i g h t s  and l i a b i l i t i e s  

o f  th e  B engal r a i y a t s  as d e f in e d  in  th e  Act and subsequen t 

l e g i s l a t i o n  up to  1947*

C h ap te r  1 i s  in t ro d u c to ry :  i t  i n d i c a t e s  what r i g h t s

th e  r a i y a t s  had i n  land  b e fo re  the  commencement o f  th e  

B r i t i s h  A d m in is t r a t io n  in  Bengal and e x p la in s  how th e  Code 

o f  Lord C o rn w a l l i s ,  and subsequent l e g i s l a t i o n  up to  1859, 

f a i l e d  t o  p r o t e c t  t h e i r  i n t e r e s t s  a g a in s t  th e  zem in d a rs .

The f a i l u r e  o f  th e  Rent A cts  o f  1859 and 1869 to  s a fe g u a rd  

t h e i r  i n t e r e s t s  i s  d is c u s s e d  as w ell as th e  c i rc u m s ta n c e s  

l e a d in g  up to  th e  enactm ent o f  th e  famous B engal Tenancy 

A c t ,  1885.

C h ap te r  2 d e a ls  w ith  th e  c l a s s e s  o f  r a i y a t s  and th e  

i n c i d e n t s  o f  t h e i r  t e n u re s .  P a r t i c u l a r  a t t e n t i o n  i s  p a id  to  

th e  developm ent o f  th e  concept o f  occupancy r i g h t .

C h ap te r  3 r e l a t e s  to  th e  r i g h t s  o f  r a i y a t s  g iv en  by  

th e  B engal Tenancy A c t,  1885 and a com parison  i s  made betw een
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t h e s e  r i g h t s  and th o s e  o c c u r r in g  u n d e r  th e  R ent A c ts  o f  1859 

and 1869•

C h a p te r  k  e x p la in s  th e  r a i y a t s 1 l i a b i l i t y  f o r  r e n t  and 

t h e  f a i l u r e  o f  th e  a t te m p t to  in t ro d u c e  th e  t h e o r y  o f  r e n t ,  a s  

propounded b y  R ica rd o  and o th e r  W este rn  Econom ists*

C h a p te r  5 d e a l s  w i th  th e  r u l e s  g o v e rn in g  payment and 

s u sp e n s io n  o f  r e n t  and 6he a t te m p ts  o f  th e  B r i t i s h  A d m in is t r a t io n  

to  p r e v e n t  zem in dars  im posing  i l l e g a l  im p o s ts  on r a iy a t s *

C h ap te r  6 d e a l s  w ith  th e  grounds o f  enhancement and r e 

d u c t io n  o f  r e n t  and th e  p ro c e d u re  by  which th e y  were e f f e c te d *  

C h ap te r  7 e x p la in s  th e  v a r io u s  modes o f re c o v e ry  o f  

a r r e a r s  o f  r e n t ,  and th e  r e s t r i c t i o n s  imposed on th e  zem indar 

s e e k in g  to  r e a l i s e  a r r e a r s *

C h ap te r  8 d e a l s  w ith  th e  grounds on which a r a i y a t  

co u ld  have  b een  e j e c t e d  from  h i s  h o ld in g  and th e  p ro c e d u re  

t h a t  fo llow ed*

I n  C h a p te r  9 ,  th e  l a s t  c h a p te r ,  th e  developm ent o f  th e  

law from th e  Perm anent S e t t l e m e n t ,  which a t  f i r s t  r e s u l t e d  i n  

th e  enhancem ent o f  th e  zem in d a r1s s t a t u s  and d e r o g a t io n  o f  

th e  s t a t u s  o f  th e  r a i y a t , to  h i s  r e h a b i l i t a t i o n  by  th e  A ct o f  

1885 i s  b r i e f l y  s e t  o u t ,  t o g e th e r  w i th  th e  su b seq u en t change 

o f  p o l i c y ,  r e s u l t i n g  i n  th e  a b o l i t i o n  o f  th e  zem indar and th e  

v e s t i n g  o f  t i t l e  i n  th e  c u l t i v a t o r ,  h o ld in g  d i r e c t l y  u n d er  

governm en t, w i th  an occupancy r i g h t  b u t  s u b j e c t  to  a c e i l i n g  

r e g a r d in g  th e  e x t e n t  o f  h i s  h o ld in g *
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CHAPTER 1 

1
The Bengal r a i y a t s  have always been humble f o l k  who 

l i v e  by th e  swat o f  t h e i r  brows. They a r e  th e  p eo p le  who 

cleared th e  j u n g le , b rought th e  lan d  in to  c u l t i v a t i o n  and 

p roduced  th e  n e c e s s a r i e s  o f  l i f e  to  e n su re  th e  s u r v i v a l  o f  

th e  in h a b i t a n t s  o f  th e  co u n try .  The p r e s e n t  a s p e c t  o f  th e  

la n d sc a p e  o f  Bengal i s  due to  t h e i r  e x e r t i o n s .  They pay 

th e  bu lk  o f  th e  revenue . The w e lfa re  o f  th e  r a i v a t s  and 

th e  w e lfa re  o f  th e  coun try  a re  so much i n t e r l i n k e d  t h a t  

i t  i s  in  th e  g e n e ra l  p u b l ic  i n t e r e s t  to  e n q u i re  i n to  th e  

h i s t o r y  o f  l e g i s l a t i o n  r e l a t i n g  to  a g r i c u l t u r a l  la n d  in  

Bengal and s e t  ou t th e  s te p s  by which th e  B r i t i s h  

A d m in is t r a t io n  sought to  d e f in e  and s a fe g u a rd  th e  r i g h t s  

o f  r a i y a t s .

P ro p r ie ta r y  r i g h t s  in  lan d  o r i g i n a t e  w i th  t h e

f i r s t  o cc u p a tio n .  Manu s a id  t h a t  Msages  pronounce c u l t i v a t e d

la n d  to  be th e  p ro p e r ty  o f  him who cu t away th e  wood o r
2

who c le a r e d  and t i l l e d  i t ” . There a re  cogen t r e a s o n s  i n

1 .  The c u l t i v a t i n g  occup an t: see  i n f r a  pp . 6 0 -6 8 .
2 .  A .P h i l l i p s ,  The Law r e l a t i n g  to  th e  Land Tenures o f  Lower. 

B en g a lT Tegore Law L e c tu re s  -  1874-75 ( C a lc u t t a :  T hack er. 
Spink and Co. ,1876) p . 4$ S .C .M itra T The Land Law o f  B en g a l . 
Tegore Law L e c tu r e s , 1895 (C a lc u t ta  T hack er , Spink & C o .,  
I 898) p . 2; C .D .F ie ld ,  Landholding and th e  R e la t i o n  o f  
L and lo rd  and Tenant in  V arious C o u n t r i e s T (C a lc u t ta #  
Thacker, Spink & Co. , 1 8 8 5 ,  2nd E d . , h e r e i n a f t e r  r e f e r r e d
to  as L andhold ing) p .4 l9 ;  Thakooranee v .  B ish esh u r  (1865)
B .L .R .su p .v o l .2 0 2  a t  2^7 F .B .



s u p p o r t  o f  th e  view t h a t ,  during  th e  r e ig n  o f  th e  Hindu
3

r u l e r s ,  th e  r a i y a t s  he ld  land  d i r e c t l y  from t h e i r  s o v e re ig n

and w ere , in  f a c t ,  th e  r e a l  p r o p r i e to r s  o f  la n d  and t h a t

th e  so v e re ig n  was e n t i t l e d  to  a sh a re  o f th e  u s u f r u c t  o f
5

th e  la n d  in  th e  o ccu p a tio n  o f  h is  s u b je c t s ,  n o t  because  he

was th e  owner, but because a share  was p ay ab le  to  him in

c o n s id e r a t io n  o f th e  p r o te c t io n  a f fo rd e d  to  t h e i r  l i v e s ,  l ib e r ty  
6

and p ro p e r ty .  The e a r l i e r  Hindu Ha.ias to o k  o n ly  o n e - s i x t h
7

o f  th e  sh a re  o f  th e  produce o f  th e  la n d  bu t as much as  h a l f
8

was ta k e n  in  l a t e r  t im e s .  I t  was c o l l e c t e d  th ro u g h  c h i e f t a i n s
9o r  r o y a l  o f f i c e r s .

The Muslim Government r e t a in e d  th e  system  e s t a b l i s h e d

by th e  Hindu p r in c e s  w ith  some m o d if ic a t io n s  i n  d e t a i l  when
10

c a r r y in g  i t  in to  e f fe c t#  Under t h a t  Government r,n o t  on ly  

w ere th e  o ld  c h i e f t a in s  allowed to  rem ain , and go on 

c o l l e c t i n g  and t r a n s m i t t in g  revenues from th e  a re a s  under

3 .  The r e p o r t  o f  th e  Rent Law Commission, 1880, p a ra .  kQ.
H a lt  Mackenzie*s Evidence Ho. 2575 b e fo re  th e  S e l e c t  
Committee o f  th e  House o f  Commons, 1832; A . P h i l l i p s ,  
o n . c i t . , p . 19; C .D .F ie ld ,  L andho ld ing , p . *+19;
N .B .E .B a i l l i e .  The Land Tax o f  In d ia  (London: Sm ith ,
E ld e r  & C o . ,1873 , 2nd Ed. , ) p . x l i i i ;  C i v i l i a n ,  A Memoir 
on th e  Land Tenure and P r in c ip le s  o f  T a x a tio n  ( C a l c u t t a :  
Samual Smitji & Co. ,1832) pp. i x , 21 ,27 ; S .C .M i t r a ,on . c i t . ttl28

5* The r e p o r t  o f  th e  Rent Law Commission, 1880, p a r a s .  40 
and ^1: A .P h i l l i p s ,  o n . c i t . , p p . 5, 69; C .D .F ie ld ,  
L andho ld ing , p .^1 8 ; Thakooranee v .  B ish esh u r  (1865)
B .L .R . s u p .v o l .  202 a t  210 -  11 F .B .

6 . S .C .M itra ,  o n . c i t . , p . 7; C iv i l i a n ,  o n . c i t . , p p .V I I I ,  2 ,
8 and 21; A .P h i l l i p s ,  o n . c i t . , n . 5 ;  C .D .F ie ld ,  

In t r o d u c t io n  to  th e  R eg u la tio n s  o f  th e  B engal Code 
( C a lc u t t a :  S .K .L a h ir i  & C o., 1912, 2nd Ed.l^ h e r e i n a f t e r  
r e f e r r e d  to  as Bengal Code) ,  p a ra .  6l .

4 _______  / ___________  ( c o n t fd. o v e r le a f )  j



11
t h e i r  c o n t r o l ,  but f u r t h e r  zem indars came in to  e x i s t e n c e

12
betw een th e  stste and th e  c u l t i v a t i n g  r a i y a t s 11* I t  i s  a

( c o n t l d . from p re v io u s  page)
7 . The r e p o r t  o f . t h e  Land Revenue Commission, B engal d a te d  

2 1 s t  March 19**0* v o l . l ,  p a ra .  26.
8 . The r e p o r t  o f  th e  Rent Law Commission, 1880, p a r a .  40 .
9 . The r e p o r t  o f  th e  Land Revenue Commission, B engal d a te d

2 1 s t  March 1 9 ^ ?  v o l . l ,  p a r a . 21; C .D .F ie ld ,  L an d h o ld in g , 
p . *+19; A .P h i l l i p s ,  o p . c i t . , p . 101 .

10 . The r e p o r t  o f  th e  Rent Law Commission, 1880, p a r a .  HO;
The r e p o r t  o f  th e  Land Revenue Commission, B enga l, d a te d
2 1 s t  March 1 9 ^ >  v o l . l ,  p a ra .  21.

1 1 . zem indar = " from zam in, e a r t h ,  la n d  and d a r ,  h o ld e r ,
k e e p e r ;  la n d h o ld e r  o r  la n d -d e e p e r . An o f f i c e r  who, u nder 
th e  Mahomedan Government, was charged  w i th  t h e  s u p e r in t e n 
dence o f  th e  la n d s  o f  a d i s t r i c t ,  . . .  •• th e  p r o t e c t i o n  o f  
t h e  c u l t i v a t o r s ,  and th e  r e a l i z a t i o n  o f  th e  G o v e rn m e n ts  
s h a re  o f  its  produce , either i n  money o r  i n  k in d :  o u t  o f  
w hich  he was a llow ed  a Commission, am ounting to  t e n  p e r  
c e n t ,  and o c c a s io n a l ly ,  a s p e c ia l  g r a n t  o f  th e  G overnm ent's
s h a re  o f  th e  produce o f  th e  la n d  o f  a c e r t a i n  number o f
v i l l a g e s  f o r  i t s  s u b s i s te n c e ,  c a l l e d  n a n k a r . The 
ap po in tm en t was o c c a s io n a l ly  renew ed; and as i t  was 
g e n e r a l ly  con tin u ed  in  th e  same p e r s o n ,  so long  as he 
condu c ted  h im se lf  to  th e  s a t i s f a c t i o n  o f  th e  r u l i n g  power, 
and even con tin u ed  to  h is  h e i r s ;  so i n  p ro c e s s  o f  t im e ,  
and th ro u g h  th e  decay o f  t h a t  power, and th e  c o n fu s io n  
w hich ensued , h e r e d i ta r y  r i g h t  ( a t  b e s t  p r e s c r i p t i v e )
was c la im ed  and t a c i t l y  acknowledged; t i l l ,  a t  l e n g t h ,  
th e  zem indars  o f  Bengal in  p a r t i c u l a r ,  from being  th e  
mere s u p e r in te n d e n ts  o f  th e  la n d ,  have been d e c la r e d  th e  
h e r e d i t a r y  p r o p r i e to r s  o f  the  s o i l ,  and th e  b e fo re  
f l u c t u a t i n g  dues o f  government have , u n d er  a perm anent 
s e t t l e m e n t ,  been u n a l t e r a b ly  f ix e d  i n  p e r p e tu i ty "
(G lo s s a ry  to  th e  F i f t h  R eport from th e  S e l e c t  Committee 
o f . th e _ H o u se  o f  Commons, 1812).

1 2 . The r e p o r t  o f  th e  Land Revenue Commission, B en g a l,  d a te d  
2 1 s t  March 1 9 ^ *  v o l . l . ,  p a r a . 21; K.H.R. (A .Judical O f f i c e r ) ,  
A r t i c l e  on "Khudkasht r y o t  o f  Bengal" p u b l i s h e d  i n  
C a l c u t t a  Review o f  1883, vol.LXXVII, n o . l 5 3 ,  p*23*



w e l l  known f a c t  t h a t  d u r in g  th e  r e i g n  o f  Akbar i n  1582, h i s

g r e a t  f in a n c e  M in is te r ,  R a ja  Todar M ull s e t t l e d  la n d  re v en u e
13

o f  B engal d i r e c t l y  w ith  t h e  r a i y a t s . D uring  t h a t  t im e

" t h e  s t a t e ' s  sh a re  was f i x e d  a t  o n e - th i r d  o f  th e  av e rag e

g ro s s  p ro d u c e . Produce r e n t s  were made p ay a b le  i n  ca sh  on

th e  b a s i s  o f  i n v e s t i g a t i o n s  in to  p r i c e s  c a r r i e d  o u t  o v er  a

p e r io d  o f  19 y e a r s .  Payment in  cash  was enco u raged , and
lb

was com pulsory , i f  v a lu a b le  money c rops  were grown". The

zem indars  o r  th e  fa rm ers  o f  revenue r e c e iv e d  10 p e r  c e n t  o f
15t h e  c o l l e c t i o n s  o r  a p o r t i o n  o f  th e  la n d  o r  i t s  p roduce f o r

t h e i r  u se  and s u b s is te n c e  under th e  name o f  nankar exempt 
16

from  rev en u e  as re m u n e ra t io n s  fo r  t h e i r  s e r v i c e s .  U n less  

th e  p u b l i c  revenue on th e s e  lan d s  had been r e m i t t e d  by 

Government as n an k a r , th e y  would have been r e q u i r e d  to  

ac co u n t f o r  th e  lan d  rev en u e  o f  t h e i r  own f i e l d s  i n  common 

w i th  t h a t  which they  c o l l e c t e d  from th o s e  o cc u p ie d  by o th e r

13 . S i r  Jo h n  S h o re 's  M inute d a te d  1 8 th  J u n e ,  1789, p a r a s .
10, 11 and 218: A .P h i l l i p s ,  o n . c i t . ,  p . 7 1+; Tfyakooranee 
v .  B ish esh u r  (1865) B.L.R. s u p .v o l . 202 a t  24*5 F .B . 

l b .  The r e p o r t  o f  th e  Land Revenue Commission, B en ga l,  
d a te d  2 1 s t  March, 1 9 ^ ,  v o l . l ,  p a r a .  22 .

15 . S i r  Jo h n  S h o re 's  M inute da ted  l o t h  J u n e ,  1789* p a r a .  l*+5*
1 6 . Thakooranee v . - B ish esh u r  (1865) B .L .R . s u p .v o l .202 a t  

211, 2b6 F.B.



17
c u l t i v a t o r s .

The Muslim r u l e r s ,  i n  course  o f  t im e ,  became

i n d i f f e r e n t  to  e v e ry th in g  connected w i th  t h e  la n d  e x c e p t

th e  revenue  they  r e c e iv e d  from i t .  T h ^ rd id  n o t  t r o u b l e  to

e n q u i r e  what means th e  zemindars employed f o r  c o l l e c t i n g

t h e  r e n t s  from th e  r a i y a t s  o r  how much th e y  c o l l e c t e d  i n

e x c e s s  o f  th e  sum th ey  were a s se s se d  to  pay as re v e n u e .

Having ta k e n  advantage o f  t h e i r  m a s t e r ' s  i n a t t e n t i o n ,  th e

zem indars  ex ac ted  th e  u t te rm o s t  f a r t h i n g  from  th e  r a i y a t s

and so v i r t u a l l y  reduced  them from th e  p o s i t i o n  o f  a l l o d i a l

p r o p r i e t o r s  to  t h a t  o f  mere te n a n ts  a t  w i l l  w h ile  th e y  r a i s e d

th em se lv es  from th e  p o s i t i o n  o f  mere t a x - g a t h e r e r s : t o  t h a t ; o f  
18 19 

l a n d l o r d s .  In  th e  G rea t Rent Case T revo r J . , o b s e rv e d : -

' I t  i s  u s e l e s s  to  a t tem p t to  t r a c e  r i g h t  p r i n c i p l e s  d u r in g

th e  l a s t  y e a rs  o f  Mahomedan r u l e  in  B en g a l .  The o n ly

p r i n c i p l e  o f  a c t io n  t r a c e a b le  th ro u g h o u t i s  a  d e te r m in a t io n

on th e  p a r t  o f  th e  r u l i n g  power to  e x a c t ,  by means o f

a r b i t r a r y  im posts , as much r e n t  as p o s s i b l e  from th e  zem indars

o r  fa rm e rs  o f  revenue as m ight be" . "The mode o f  im p o s i t io n " ,

17* M r.A .D .Cam pbell1 s paper on th e  Land Revenue o f  I n d ia  
p re p a re d  a t  th e  r e q u e s t  o f  th e  S e l e c t  Committee o f  th e  
House o f  Commons, 1832 = Appendix Ho. 6 to  th e  s a id  
r e p o r t  = B r i t i s h  Museum (S ta te  P aper Room) v o l .  N o . l l  
o f  1831- 3 2 , p . 13.

18 . The r e p o r t  o f  th e  Rent Law Commission, 1880 , p a r a .  *fl.
19 . Thakooranee v .  B isheshur (1865) B .L .R . s u p . v o l . 202 

a t  212 F.B.



rem arked S i r  John S hore , "was fu n d am en ta lly  r u in o u s ,  b o th

to  th e  r v o t s  and zem in d ars ; and i t s  d i r e c t  ten den cy  was to

f o r c e  th e  l a t t e r  in to  e x t o r t  ion,. ̂  and a l l  in to  f r a u d ,  con-
20

cealm ent and d i s t r e s s " .  S im i la r ly  th e  Land Revenue

Commission, B engal, o b s e rv e d :-  "T h e ir  r i g h t s  had become

obscu red  du ring  th e  l a t t e r  p a r t  o f  th e  Moghul r u l e  by an

a d m in i s t r a t io n  whose ever in c re a s in g  e x a c t io n s  o f  re v en u e
21

were fo llow ed  by r a c k - r e n t in g  o f th e  r a i y a t s " .

I t  was in  t h i s  s t a t e  o f  anarchy  and c o n fu s io n  t h a t

th e  E n g l ish  superseded  th e  Muslims i n  th e  government o f

I n d ia .  From th e  very  beg inn ing  o f  th e  B r i t i s h  a d m in i s t r a t i o n

i n  Bengal i t  was th e  i n t e n t io n  o f  th e  E a s t  I n d ia  Company

to  p r o t e c t  th e  a n c ie n t  r i g h t s  o f  th e  r a i y a t s * A f te r  o b ta in in g

th e  g ra n t  o f  Dewani in  1765 , th e  r e g u l a t i o n s  f o r  th e  n a t i v e

c o l l e c t o r s  i n s t r u c t e d  them t h a t  "what can be c o l l e c t e d  w ith o u t

i n ju r y  to  th e  r a i y a t s  you a re  to  c o l l e c t  and fo rw ard  to  me";

and t h a t  e n q u i r ie s  were to be made a s  to  "w hat f u r t h e r

b e n e f i t s  can accrue  to  th e  Company w i th o u t  l a y in g  th e  r a i y a t s

under h a rd sh ip s ,  i t  be ing  the  Company!s i n t e n t i o n  t h a t  th e y
22

sh o u ld  en joy  ease  and com fort" . The l e t t e r s  o f  i n s t r u c t i o n

2 0 . S i r  John  S h o r e d  M inute da ted  1 8 th  Ju n e  1789* p a r a .
2 1 . The r e p o r t  d a ted  2 1 s t  March, 19^0? v o l . l ,  p a r a .  ^3 .
2 2 .  E x t r a c t  from th e  P roceed ings o f  th e  P r e s id e n t  and S e l e c t  

Committee d a ted  1 s t  O ctober, 1767 q uo ted  by W.W.Hunter in  
h i s  In t ro d u c t io n  to  Bengal MS.Records (London: W .H .A llen & 
C o .L td . , 189^) h e r e i n a f t e r  r e f e r r e d  t o  as B engal MS. 
R eco rd s) v o l . l ,  p.*+7«



i s s u e d  by th e  Company to  i t s  ” s u p e r v i s o r s ” , th e  name g iv en

to  th o s e  f i r s t  e n t r u s t e d  w ith  powers o f  r u r a l  a d m i n i s t r a t i o n

i n  1769 co n ta in ed  t h i s  s p e c i f i c  d i r e c t i o n s -  ”An e q u a l ly

im p o r ta n t  o b je c t  o f  your a t t e n t i o n  i s  t o  f i x  th e  amount o f

what th e  zemindar r e c e iv e s  from th e  r a i v a t  as h i s  income o r

emolument; w herein  they  g e n e ra l ly  exceed th e  bounds o f

m o d e ra tio n ,  ta k in g  advantage o f  th e  p e r s o n a l  a t ta c h m e n t o f

t h e i r  peo p le  and o f  th e  in e f f i c ie n c y  o f  th e  p r e s e n t

r e s t r i c t i o n s  upon them . . . . • • y o u  a re  t o  conv ince  th e  r a i y a t s

t h a t  you w i l l  s ta n d  between him and th e  hand o f  o p p re s s io n ;

t h a t  you w i l l  be h is  re fu g e  and r e d r e s s e r  o f  h is  w rongs;

t h a t  th e  c a la m i t ie s  he has a lre a d y  s u f f e r e d  from sprung  from

an in te rm e d ia te  co u rse ;  and were n e i t h e r  known nor p e r m i t te d

by u s ;  t h a t  honest and d i r e c t  a p p l i c a t io n s  to  you w i l l  n ev e r

f a i l  o f  p roduc ing  speedy and e q u i ta b le  d e c i s i o n s ;  t h a t  a f t e r

su p p ly in g  th e  l e g a l  due o f  Government he may be s e c u re  in

th e  enjoym ent o f  th e  rem ainder; and, f i n a l l y ,  to  t e a c h  him

v e n e r a t i o n  and a f f e c t i o n  f o r  th e  humane maxims o f  ou r 
23

Government The r a i y a t s  should  be im p ressed  in  th e  most

f o r c i b l e  and convincing  manner t h a t  t h e  ten d en cy  o f  your

2 3 .  E x t r a c t  from th e  p roceed ings  o f  th e  P r e s id e n t  and S e l e c t  
Committee d a ted  l o t h  August, 1769 = J .E .C o le b ro o k e ,  
supplem ent to  th e  D ig es t o f  th e  R e g u la t io n s  and Laws 
e n a c te d  by th e  Governor G eneral in  C o u n c il  ( C a l c u t t a ,  
" i6 ^ 7 )~ v o l> IIITp . l 7 6 ;  C .D .F ie ld ,  L a n d h o ld in g .



m easures  is  to  h is  ease  and r e l i e f , - - * -  t h a t  ou r o b j e c t  i s  

n o t  in c r e a s e  o f  r e n t s  o r  accum ula tion  o f  demands, b u t  s o l e l y  

by f i x i n g  such as a re  l e g a l ,  e x p la in in g  and a b o l i s h in g  such  

as  a r e  f r a u d u le n t  and u n a u th o r i s e d ,  n o t  o n ly  to  r e d r e s s  h i s  

p r e s e n t  g r ie v a n c e s ,  but to  secu re  him from a l l  h i s  f u r t h e r

in v a s io n s  o f  h is  p ro p e r ty 11.

The P re s id e n t  and C ouncil were n o t  u nm indfu l o f  th e

i n t e r e s t s  o f  th e  r a i y a t s  when making th e  q u in q u e n n ia l

s e t t l e m e n t  in  1772. I t  was p ro v id ed  i n  s e c t i o n  10 o f  t h e

P u b l ic  R e g u la t io n s  f o r  th e  s e t t l e m e n t  and c o l l e c t i o n s  o f

Revenue d a te d  l*+th May, 1772 t h a t  11 th e  fa rm er s h a l l  n o t

r e c e i v e  l a r g e r  r e n t s  from th e  r a i y a t s  th a n  th e  s t i p u l a t e d
25

amount o f  th e  p a t t a s  on any p re te n c e  w h a tso e v e r ;  and t h a t  

f o r  ev e ry  in s ta n c e  o f  such  e x to r t io n s  t h e  fa rm er on c o n v ic t io n  

s h a l l  be compelled to  pay back th e  sum w hich  he s h a l l  have

2*+. J .E .C o le b ro o k e ,  o p . c i t . , p . 179; C .D .F ie ld ,  L an d h o ld in g ,
p.M>5.

2 5 . P a t t a  = means w r i t t e n  l e a s e  g ra n te d  to  a r a i y a t ; i t
e x p re s s e s  th e  n a tu re  and term s o f  r a i y a t 1s h o ld in g  and 
th e  amount o f  h is  r e n t .  (C .D .F ie ld ,  A D ig e s t  on th e  Law 
o f  L andlord  and Tenant (C a lcu tta*  B engal S e c r e t a r i a t  
P r e s s ,  1 & 7 9 >  h e r e i n a f t e r  r e f e r r e d  t o  as  " D ig e s t” ) p . 3 :
S i r  John Shore*s M inute d a te d  1 8 th  J u n e ,  1789, p a r a . 228; 
J .H .H a r in g to n ,  An E lem entary  A n a ly s is  o f  th e  Laws and 
R e g u la t io n s  en ac ted  by th e  Governor G en e ra l  in  C o u n c il  
( C a lc u t t a ;  G aze tte  P r e s s ,  1817/> h e r e i n a f t e r  r e f e r r e d  
to  as  A nalysis)  v o l . I l l ,  p . *+22 .



so ta k e n  from th e  r a i y a t . b e s id e s  a p e n a l ty  eq u a l  to  th e
26

same amount to  th e  s i r k a r  and fo r  a r e p i t i t i o n  , o r  a

n o to r io u s  in s ta n c e  o f  h i s  o p p re ss io n  on h i s  r a i y a t s , th e
2 7

f a r m e r f s l e a s e  s h a l l  be a n n u l le d " .  When, tow ards th e  

e x p i ry  o f  th e  q u in q u en n ia l  s e t t l e m e n t  i n  1777 , th e  la n d  

a d m in i s t r a t i o n  was to  pass  more d i r e c t l y  u n d e r  th e  Gompanyfs 

c o n t r o l ,  th e  Governor G eneral i n s t i t u t e d  e n q u i r i e s  w i th  a 

v iew  to  " s e c u re  to  th e  r a i y a t s  th e  p e r p e t u a l  and u n d i s tu r b e d  

p o s s e s s io n  o f  t h e i r  l a n d s " .

In  1786 Lord C o rn w a ll is  a r r i v e d  i n  In d ia  w i th  

i n s t r u c t i o n s  from P a r l ia m e n t  and th e  C ourt o f  D i r e c to r s  to  

e s t a b l i s h  "perm anent r u l e s  f o r  th e  e s ta b l i s h m e n t  and 

c o l l e c t i o n  o f  re v en u e" . His f i r s t  s te p  was to  i s s u e  a s e t  

o f  in te r ro g a to r ie s  to  th e  most ex p e r ie n c e d  o f  th e  c i v i l  

s e r v a n t s ,  who were r e q u i r e d  to  r e p o r t  i n t e r  a l i a  abo u t th e  

m easures  n e c e s s a ry  to  p re v e n t  th e  r a i y a t s  be ing  o p p re s s e d  

and to  s e c u re  th e  la n d to rd s  in  th e  r e a l i s a t i o n  o f  t h e i r  3u s t  

demands, w i th  a view to  fram ing  a long  te rm  s e t t l e m e n t  f o r
29

B engal. But th e  r e p o r t s  on t h a t  p o in t  d id  n o t  su p p ly  enough 

m a t e r i a l s  f o r  p o s i t i v e  l e g i s l a t i o n .  The C ou rt  o f  D i r e c to r s  

i n  t h e i r  Revenue G ene ra l l e t t e r  d a te d  19 t h  Septem ber, 1792

2 6 . S i r k a r  = Government. (G lo ssa ry  to  th e  F i f t h  R e p o r t ,  from 
th e  S e l e c t  Committee o f th e  House o f  Commons, 1812) .

27* J .E .C o le b ro o k e ,  o n . c i t . ,  p .1 91 ; C .D .F ie ld ,  L an d h o ld in g . 
p A 8l  f . n . 2 .

28 . W arren Hastings* Minute d a te d  1 s t  November, 1776. quo ted  
by W.W.Hunter in  Bengal MS. R ec o rd s , v o l . l ,  p.**o.

2 9 . W.W.Hunter, Bengal MS. R eco rd s , v o l . l ,  p . 27.



t o  Lord C o rn w a ll is  d e c la r e d : -  "But as  so g r e a t  a change 

i n  h a b i t s  and s i t u a t i o n  can on ly  be g r a d u a l ,  th e  i n t e r f e r e n c e  

o f  Government may, f o r  a c o n s id e ra b le  p e r io d ,  be n e c e s s a ry  

t o  p re v e n t  th e  la n d h o ld e rs  from making u s e  o f  t h e i r  perm anent 

p o s s e s s io n  f o r  th e  purpose o f  e x a c t io n  and o p p r e s s io n .  We 

t h e r e f o r e  w ish  to  have i t  d i s t i n c t l y  u n d e r s to o d  t h a t . . . . w e  

d i s c l a im  any in t e r f e r e n c e  w ith  r e s p e c t  to  th e  s i t u a t i o n  o f  

t h e  r a i y a t s  o r th e  sum p a id  by them, w i th  any v iew  o f  an 

a d d i t i o n  o f  revenue to  o u r s e lv e s ;  we e x p r e s s ly  r e s e r v e  t h e  

r i g h t  w hich belongs to  u s  as so v e re ig n s  o f  i n t e r p o s in g  our 

a u t h o r i t y  i n  making from tim e to  tim e a l l  such  r e g u l a t i o n s  

as may be n e c e s s a ry  to  p re v e n t  th e  r a i y a t s  b e ing  im p ro p e r ly  

d i s t u r b e d  in  t h e i r  p o s s e s s io n  or lo ad ed  w i th  u n w a r ra n ta b le

e x a c t i o n s  our i n t e r p o s i t i o n ,  where i t  i s  n e c e s s a r y ,

seems a l s o  to  be c l e a r l y  c o n s i s t e n t  w i th  th e  p r a c t i c e  o f  

th e  Mogul Government under which i t  a p p e a red  to  be a g e n e r a l  

maxim, t h a t  th e  immediate c u l t i v a t o r  o f  t h e  s o i l ,  du ly  pay ing  

h i s  r e n t ,  shou ld  n o t  be d is p o s s e s se d  o f  th e  la n d  he o c c u p ie d .  

T h is  n e c e s s a r i l y  supposes t h a t  th e r e  were some m easu res  and

3 0 . J .H .H a r in g to n ,  An E lem entary  A n a ly s is  o f  the__Laws and 
R e g u la t io n s  en a c ted  bv th e  Governor G en e ra l  in  C o u n c il  
( C a l c u t t a :  Honfb le  Company1 s P ress ,"  "1 8 1 ^1 5 , h e r e i n a f t e r  
r e f e r r e d  to  as  A n a ly s is ) v o l . I I  pp. 188 -89 ; S e l e c t io n s  
from  P ace rs  ' r e l a t i n g  to  Bengal Tenancy A ct. 1885? f o r  
u s e  o f  Government O f f i c i a l s  ( C a l c u t t a :  B engal S e c r e t a r i a t  
P r e s s ,  1920, h e r e i n a f t e r  r e f e r r e d  to  a s  S e l e c t i o n s )
p p . 1 1 , 115 .



l i m i t s  by which th e  r e n t  cou ld  be d e f in e d ,  and t h a t  i t

was no t l e f t  to  th e  a r b i t r a r y  d e te r m in a t io n  o f  t h e  zem in d a r ;

f o r  o th e rw ise  such a r u l e  would be n u g a to ry ;  and in  p o in t

o f  f a c t  th e  o r i g i n a l  amount seems to  have been a n n u a l ly

a s c e r t a i n e d  and f ix e d  by th e  a c t  o f  s o v e re ig n 11 ♦ Im m edia te ly

b e fo re  th e  Permanent S e t t le m e n t  th e  C ourt o f  D i r e c to r s  a g a in

communicated to  th e  Government o f  I n d ia  t h a t  th e y  would

i n t e r f e r e  from tim e to  t im e , i f  n e c e s s a ry ,  f o r  th e  p r o t e c t i o n

o f  th e  r a i v a t s  and s u b o rd in a te  l a n d h o ld e r s ,  be ing  th e

g u a rd ia n s  and p r o t e c to r s  o f  every  c l a s s  o f  p e rso n s  l i v i n g
31

u n d e r  t h e i r  Government* The Court o f  D i r e c t o r s  a l s o  con

s id e r e d  w hether they  shou ld  f i x  th e  r a i y a t 1 s r e n t  in
32

p e r p e tu i ty *  On th e  p o in t  they  w ro te : -  11 I t  i s  an o b j e c t  o f  

p e r p e tu a l  s e t t l e m e n t  t h a t  i t  shou ld  s e c u re  to  th e  g r e a t e s t  

body o f  th e  r a j y a t s  th e  same e q u i ty  and c e r t a i n t y  as to  th e  

amount o f  t h e i r  r e n t s ,  and th e  same u n d i s tu r b e d  enjoym ent 

o f  th e  f r u i t s  o f  t h e i r  in d u s t ry  which we mean to  g iv e  to  th e  

zem indars  th em se lv es11.

In  con fo rm ity  w ith  th e  i n s t r u c t i o n s  o f  th e  C ourt 

o f  D i r e c t o r s ,  th e  D ecenn ia l S e t t le m e n t ,  conc luded  i n  1790?

3 1 .  J .H .H a r in g to n ,  A n a ly s is , v o l . I I ,  p p .191-92 ; S e l e c t i o n s , 
pp.12, 115, 19^.

3 2 .  D espa tch  from th e  Court o f  D i r e c to r s  d a te d  19 t h  
Septem ber, 1792, quoted  in  th e  R e p o r t  o f  th e  Land 
Revenue Commission, Bengal d a te d  2 1 s t  M arch, 1 9 ^ ,  v o l . l ,  
p a l a ^ .3 7 ;  VJ.W. H un ter , Bengal MS. R e c o rd s , v o l . p . l l 6 .



was made permanent in  1793. By s e c t io n  7 o f  th e  Permanent

S e t t le m e n t  R e g u la t io n  I  o f  1793, th e  zem indars  were r e q u i r e d

” to  conduct them selves  w ith  good f a i t h  and m o d e ra tio n  tow ards
33t h e  dependent t a lu k d a r s  and r a i y a t s ” . In  s e c t i o n  8 o f  t h e

same R e g u la t io n ,  i t  was d e c la re d :  ” I t  be ing  th e  d u ty  o f  th e

r u l i n g  power to  p r o t e c t  a l l  c l a s s e s  o f  p e o p le ,  and more

p a r t i c u l a r l y  th o se  who from t h e i r  s i t u a t i o n ,  a r e  most

h e l p l e s s ,  th e  Governor G enera l i n  C ounc il w i l l ,  whenever

he may deem i t  p ro p e r ,  e n a c t  such R e g u la t io n s  as  he may

t h i n k  n e c e s s a ry  f o r  th e  p r o t e c t io n  and w e l f a re  o f  th e

dependen t t a lu k d a r s  and r a i v a t s  and o th e r  c u l t i v a t o r s  o f

t h e  s o i l 11. And f i n a l l y  by s e c t io n  67 o f  th e  D ec en n ia l

S e t t le m e n t  R e g u la t io n  V I I I  o f  1793, i t  was e n a c te d  t h a t

p r o p r i e t o r s  should  be bound by th e  r e s t r i c t i o n s  i n  t h e i r  
3^

k a b u l i a t s , th e  n i n t h  c la u se  o f  which was t h a t ,  11 i m p l i c i t  

o b ed ien c e  be shown to  a l l  r e g u la t io n s  w hich have been  o r  

may be p r e s c r ib e d  by Government concern ing  th e  r e n t s  o f  

t h e  r a i y a t s  and th e  c o l l e c t i o n s  from u n d e r - t e n a n t s  and 

a g e n ts  o f  eve ry  d e s c r i p t i o n  as w e l l  as from a l l  o th e r  

p e r s o n s  w h a tev e r” .

By th e  Permanent S e t t le m e n t  th e  zem indars  were

3 3 . t a l u k d a r  = ho ld er  o f  a t a lu k  ( t e n u r e ) .
3 h*. K a b u l ia t  = C o u n te rp a r t  o f  a l e a s e  o r  p a t t a  which

c o u n te r p a r t  i s  execu ted  by th e  t e n a n t  i n  fa v o u r  o f  h i s  
l a n d lo r d  (C .D .F ie ld ,  D ig e s t , p . 3 ;  C .D .F ie ld ,  L a n d h o ld in g , 
p . 566 f . n . )



d e c la r e d ,  in  o p p o s i t io n  to  th e  e s t a b l i s h e d  custom o f  th e  

country , to  be the  a c tu a l  p r o p r i e to r s  o f  th e  s o i l  and th e  

rev en u e  pay ab le  them to  the  Government was f i x e d  f o r  

e v e r .  The s e t t le m e n t  was concluded w ith o u t  c o n s i d e r a t io n  

o f  th e  "Permanent P lan  f o r  th e  Ease and S e c u r i ty  o f  t h e
35R a iy a ts "  m e th o d ic a l ly  des igned  by S i r  John  Shore and

w ith o u t  any adequate  p r o v i s io n  fo r  th e  p r o t e c t i o n  o f  t h e

c l a s s  o f  person s  who were th e  r e a l  p r o p r i e t o r s  o f  th e  s o i l ,

and who d eserved  th e  l a r g e s t  amount o f  p r o t e c t i o n  from  th e
36

hands o f  Government. The only  e x c e p t io n  to  th e  g e n e ra l

p o l i c y  o f  le a v in g  e x i s t i n g  r i g h t s  to  be sa fe g u a rd e d  by

custom was made in  th e  case  o f  r a i y a t s  who p r i o r  to  th e

s e t t l e m e n t  he ld  a t  f ix e d  r a t e s  o f  r e n t  by c o n t r a c t .  T h e ir

r e n t s  were d e c la re d  to  be f ix e d  in  p e r p e t u i t y  i f  th e y  had

h e ld  a t  a f ix e d  r a t e  f o r  12 y e a r s ,  o r  i n  cases  where th e y

had h e ld  fo r  l e s s  th a n  12 y e a r s ,  i f  th e y  had a c o n t r a c t
37

w i th  th e  zem indars .

Lord C o rn w allis  b e l ie v e d  t h a t  under t h a t  s e t t l e m e n t  

he was g iv in g  th e  r a i v a t d , th e  same r i g h t  to  h o ld  h i s  f i e l d s  

f o r  ever a t  a f ix e d  r e n t  as  he was g iv in g  to  th e  zem indar

3 5 .  J .H .H a r in g to n ,  A n a ly s i s , v o l . I l l ,  p . ^57; W.W.Hunter, 
B engal MS. R eco rd s , v o l . l ,  p . 69 .

3 6 . The Bengal A d m in is t r a t io n  R ep o rt ,  1911-12, p a r a .  160 .
37* The Bengal D ecen n ia l S e t t le m e n t  R e g u la t io n  V I I I  o f  1793>

s e c .  *+9; The r e p o r t  o f  th e  Land Revenue Commission, 
B en g a l,  d a te d  2 1 s t  March, 1 9 ^ >  v o l . l ,  p a r a .  40.



to  ho ld  h is  e s t a t e  fo r  ev e r a t  a f ix e d  l a n d  t a x .  He was

san g u in e  t h a t  i f  th e  zemindars were made p r o p r i e t o r s  s u b j e c t

to  th e  payment o f  a f ix e d  revenue o r l a n d  t a x ,  th e y  would,

o f  th em se lves  and f o r  t h e i r  own i n t e r e s t ,  a d j u s t  th e

r e l a t i o n s  between them and t h e i r  r a j y a t s  on  a s a t i s f a c t o r y

f o o t i n g ,  and t h a t  i t  would be enough to  r e t a i n  t h e  r i g h t

o f  i n t e r f e r e n c e ,  shou ld  i t  be n e c e s s a ry .  But he was

m is ta k e n .  The sa fe g u a rd s  by which Lord C o rn w a ll is  hoped

t o  p r o t e c t  th e  i n t e r e s t  o f  th e  r a j y a t s  were two i n  number.

The f i r s t  was th e  s t a t u t o r y  p ro v is io n  f o r  th e  d e l i v e r y  o f

p a t t a s  to  th e  r a j y a t s  and th e  o th e r  was th e  m ain tenance
38

o f  th e  accou n ts  o f  th e  r a j y a t s  by th e  v i l l a g e  p a t w a r i ; 

i t  was assumed t h a t  th e s e  would be s u f f i c i e n t  to  e n su re  

t h e  permanency o f  each  r a j y a t !s p o s s e s s io n  o f  a c e r t a i n  

a r e a  o f  la n d  on c e r t a i n  s p e c i f i c  c o n d i t io n s  and a t  s p e c i f i c  

r a t e s  o f  r e n t .

R egard ing  th e  f i r s t  sa fe g u a rd , t h e  r i g h t  o f  t h e  

r a j y a t s  to  r e c e iv e  p a t t a s  was d e c la re d  by s e c t i o n  59 o f  

t h e  B engal D ecenn ia l S e t t le m e n t  R e g u la t io n  V I I I  o f  1793* 

S e c t io n  5*+ o f  th e  same R e g u la t io n  d i r e c t e d  t h a t  a l l  e x i s t i n g

3®* P a tw a r i  = v i l l a g e  a c c o u n ta n t ;  he o c c u p ie d  th e  low er 
g rad e  in  th e  l o c a l  agency and perfo rm ed  th e  d u t i e s  o f  
a v i l l a g e  a c c o u n ta n t .  He was r e q u i r e d  to  keep a c c o u n ts  
r e l a t i n g  to  la n d s ,  p roduce , c o l l e c t i o n s  and c h a rg e s .
(The Bengal A d m in is tr a t io n  R eport 1892-93 , p . 76; C .D ,F ie ld ,  
E an d h o ld in g . p . 551).



abwab shou ld  be c o n s o l id a te d  w i th  th e  a s a l  ( o r i g i n a l )  

r e n t .  By s e c t io n  55 th e  im p o s it io n  o f  any new abwab was 

p r o h i b i t e d .  The form o f  p a t t a , p re p a re d  i n  acco rd ance  

w i th  th e  r u l e s  and ad a p te d  to  the c i rc u m s ta n c e s  o f  th e  

p a r t i c u l a r  e s t a t e ,  was to  be sub m itted  to  th e  c o l l e c t o r  

f o r  h is  app rova l and, when so approved, a copy o f  i t  was 

to  be r e g i s t e r e d  in  th e  Dewani A dala t ( c i v i l  C ourt)  o f  

o f  th e  z i l l a h  ( d i s t r i c t )  and a copy was t o  be d e p o s i te d

i n  each  o f  th e  p r i n c i p a l  c u t  char i e s  ( o f f i c e s )  o f  th e
^  4-1

p a r t i c u l a r  e s t a t e .  By a n o th e r  R e g u la t io n  i t  was p ro v id e d

t h a t  no la n d lo rd  shou ld  g r a n t  p a t t a s  to  r a j y a t s  o r o th e r  

p e rso n s  fo r  th e  c u l t i v a t i o n  o f  lan d  f o r  a te rm  exceed ing  

t e n  y e a r s .  I t  was a ls o  d i r e c t e d  t h a t  th e y  sh o u ld  n o t  be
k2

c a n c e l l e d  excep t upon a g e n e ra l  measurement o f  th e  p a r sa n a

f o r  th e  purpose o f  e q u a l i s in g  and c o r r e c t in g  th e  a s se s sm e n t ,

o r  upon p ro o f  t h a t  th e  p a t t a s  had been o b ta in e d  in  c o l l u s i o n ,

o r  t h a t  th e  r e n t s  p a id  w i th in  th e  l a s t  t h r e e  y e a r s ,  had
*+3been  reduced  below t h a t  re c o rd e d  in  th e  nirikbandi, o f  th e

39* 1 abwab? i s  th e  p l u r a l  o f  bab, a head , an item  and means 
item s o r  m isc e l la n e o u s  item s i . e . ,  t a x a t i o n  (C .D .F ie ld ,  
L an dho ld ing , p .¥ f5  f . n . 6 * E .H .W h in f ie ld ,  The Law o f  
L and lo rd  and Tenant (C a lc u t ta ;  Wyman & C o . , I 869) p . 75.

HO. The Bengal D ecenn ia l S e t t le m e n t  R e g u la t io n  V I I I  o f  
1793, s e c . 58.

H-l. R e g u la t io n  H-H- o f  1793. s e c . 2.
H-2. Pargana = a sm all  d i s t r i c t  c o n s i s t in g  o f  s e v e r a l  v i l l a g e s  

(G lo ssa ry  to  th e  F i f t h  r e p o r t  from t h e  S e l e c t  Committee 
o f  th e  House o f  Commons, 1812) .

^3* n i r i k b a n d i  = th e  r e c o r d  e x h ib i t in g  th e  n i r k  ( r a t e ) .  I b i d . ,



p a rg a n a  o r  th e  p a re  ana ra te *

But th e  r u l e s  fo r  th e  exchange o f  p a t t a s  and

k a b u l i a t s  proved in o p e ra t iv e  as i t  was opposed  to  th e

i n t e r e s t  o f  bo th  th e  la n d lo rd s  and th e  r a j y a t s * The

zem indars  began to  evade th e  duty  to  t e n d e r  p a t t a s .

Those who obeyed th e  l e t t e r  o f  the  law , by p r e p a r in g  and

te n d e r in g  p a t t a s T i n s e r t e d  in  then  such  e x h o r b i t a n t  r a t e s

t h a t  th e  r a j y a t s . as a m a t te r  o f  c o u rse ,  r e f u s e d  to  a c c e p t

them . Even i f  th e  r a t e s  were supposed to  be u n o b je c t io n a b le ,

t h e  khoodkasht o r  o th e r  r a j y a t s , who c la im ed  a p r e s c r i p t i v e

r i g h t  o f  occupancy, would no t accep t th e  p a t t a s , th e  term

o f  which was l im i t e d  to  t e n  y e a r s ,  and w h ich , t h e r e f o r e ,

s u g g e s te d  th e  in fe re n c e  t h a t ,  on th e  e x p i ry  o f  t h i s  te rm ,

th e y  co u ld  be ev ic ted*  As to  the  cause  o f  f a i l u r e  o f  th e
h7

p a t t a  p la n  th e r e  a re  abundant contem poraneous e x p o s i t i o n s .

M*. The Bengal D ecenn ia l  S e t t le m e n t  R e g u la t io n  V I I I  o f  
1793, sec* 60 (2 ) .

*+5. Khoo-dkasht from P e r s ia n  khood, own and k a s h t  c u l t i v a t i o n  
(M .Finucane and Ameer A l i ,  A Commentary on th e  B engal 
Tenancy Act (C a lc u t ta :  The C ranenburgh Law P u b l is h in g  
P r e s s ,  1911, 2nd E d . ,)p .* f ;  N .B .E .B a i l l i e ,  o p *  c i t * , p * x l i i ;
C .D .F ie ld ,  Bengal Code, p . 31 f . n . 2 ;  C .D .F ie ld ,  L an d h o ld in g , 
p . ^23 f . n .  7; E.H.Whinf i e l d ,  o p . c i t . , p . l 5 ;  A. P h i l l  ip  ,op. c i t  * 
p . 12 : Thakooranee v .  B isheshur (186$) B .L .R .s u p .v o l .2 0 2  
a t  319  F .B.

4-6. C .D .F ie ld ,  L and ho ld ing . p . 56**: The r e p o r t  o f  th e  Land
Revenue Commission, Bengal da ted  2 1 s t  M arch, 19^+0, v o l . I ,  
p a r a . ^ 9 ; The Bengal A d m in is tra t io n  r e p o r t  1911-12 , p a ra .l6 ]

**7« S i r  Jo h n  S h o re ! s M inute da ted  1 8 th  J u n e ,  1789* para .2** i; 
L e t t e r  o f  th e  C o l le c to r  o f  R a jsh a h i  d a te d  l 6t h  A ugust,
1811, p a r a . 11 to  th e  Board o f  R evenue, quo ted  by C .D .F ie ld  
i n  h i s  L andh o ld in g , p . $65-66; W .W .Hunter, B engal MS.Records 
v o l . I ,  p . 130; Lord M o ira 's  Minute d a te d  2 1 s t  Sep tem ber, 
181$, p a r a s .  1^3 and ik k  = Appendix No. 9 to  th e  R e p o r t  
from  th e  S e le c t  Committee o f  th e  House o f  Commons. 18^2 -



R egard ing  th e  second sa fe g u a rd  co n tem p la ted  by 

Lord C o rn w a ll is  i . e . ,  th e  m aintenance o f  th e  ac c o u n ts  o f  

t h e  r a j y a t s  by th e  v i l l a g e  p a tw a r i , w h i le  th e  o f f i c e  o f  

th e  kanango , o r d i s t r i c t  r e g i s t r a r  p a id  by th e  s t a t e ,  was
^9

a b o l i s h e d  on th e  i n t r o d u c t io n  o f  th e  Perm anent S e t t l e m e n t ,  

p o s i t i o n  o f  the  p a tw a r is  o r v i l l a g e  r e g i s t r a r  underw ent a 

more dangerous change. !,U n t i l  1793 th e y  w ere th e  s e r v a n t s  

o f  th e  v i l l a g e  community, p a id  p a r t l y  by sm a ll  g r a n ts  o f  

l a n d  from th e  Government, and p a r t l y  by a llo w an c es  from 

th e  body o f  r e s i d e n t  c u l t i v a t o r s .  They w ere , t h e r e f o r e ,  

j o i n t  s e r v a n t s  o f th e  s t a t e  and o f  th e  v i l l a g e  community,

*+8 . 1 k anan go1 = from kanun = laws and go = to  sp eak . Under 
th e  Muslim r u l e  i n  In d ia  he was a p p o in te d  by Government 
h i s  f u n c t io n  was to  keep th e  p u b l ic  ac co u n ts  and to  
r e c i e v e  th e  r e tu r n s  and r e g i s t e r s  o f  th e  zem indars  and 
o th e r  l o c a l  o f f i c e r s  who c o l le c te d  th e  p u b l i c  r e v e n u e .  
Kanango was ap p o in ted  f o r  each e s t a t e  or p a rg an a  and 
was r e q u i r e d  to  com pile in fo rm a tio n  r e g a r d in g  a r t i c l e s  
o f  p ro d u ce , r a t e s  o f  r e n t ,  t r a n s f e r s  o f  h o ld in g s ,  
r u l e s  and customs e s t a b l i s h e d  in  ea c h  p a rg a n a , and 
to  a s s i s t  in  measurements o f  la n d s .  The Kanangos 
were d i s t r i c t  r e g i s t r a r s :  th e  p a tw a r i s  w ere o f f i c i a l  
v i l l a g e  a c c o u n ta n ts .  Both th e se  c l a s s e s  o f  o f f i c i a l s  
were in ten d ed  to  se rv e  as a check on th e  l a n d l o r d s .
(The Bengal A d m in is t r a t io n  r e p o r t  1892 -9 3 , p «765
C .D .F ie ld ,  L andho ld ing , p p .552 ,$92).

*+9. The B engal A d m in is t r a t io n  r e p o r t ,  1892-93 , p»7&.



th e  d e p o s i t o r i e s  o f  th e  l o c a l  u sag es  o f  th e  c o u n try ,  from 

whom i t  was always ea sy  f o r  th e  revenue o f f i c e r s  o f  

Government to  c o l l e c t  in fo rm a t io n  r e g a r d in g  i n d i v id u a l  

r i g h t s  o f  th e  r a j y a t s , in  ca se s  o f  d i s p u te  betw een them 

and th e  zem indars o r  f a rm e rs .  Under th e  Perm anent S e t t l e m e n t ,  

t h e s e  h e r e d i t a r y  g u a rd ia n s  o f  th e  r i g h t s  o f  c u l t i v a t o r s  

w ere sudden ly  t ra n s fo rm e d  in to  th e  s e r v a n t s  o f  th e  l a n d l o r d s .
5Q

'By R e g u la t io n  V I I I  o f  1793% w ro te  th e  C ourt o f  D i r e c t o r s ,  

i n  r e c a p i t u l a t i n g  t h i s  e x t r a o r d in a r y  t r a n s a c t i o n ,  'e v e r y  

z e m in d a r , who had n o t  e s t a b l i s h e d  a p a tw a r i  i n  each  v i l l a g e  

w i t h i n  h i s  e s t a t e  to  keep th e  accounts  o f  th e  r a i y a t s ,  • • • •  

was im m edia te ly  to  a p p o in t  one in  each  v i l l a g e ,  u n l e s s  in  

such  in s t a n c e s  as th e  Board o f  Revenue m ight deem i t  

u n n e c e s s a ry  to  have a s e p a r a te  one f o r  each  v i l l a g e ' .  The 

r e g i s t r a r s  o f  th e s e  re fo rm ed  p a tw a r is  were t o  f u r n i s h  n o t  

o n ly  th e  b a s i s  o f  th e  o rd in a r y  r e n t - t r a n s a c t i o n s ,  bu t a l s o  

e v id en c e  ' t o  f a c i l i t a t e  th e  d e c is io n  o f  s u i t s  i n  th e  c o u r t s  

o f  ju d ica tu re  between p r o p r i e t o r s  and fa rm e rs  o f  l a n d ,  and 

p e rso n s  pay ing  r e n t  o r  revenue  to  them. The more e x p e r ie n c e d  

a d m i n i s t r a t o r s ,  r e p r e s e n t e d  by John  S h o re ,  had in te n d e d  

t h e s e  p a tw a r i s  to  be a new c l a s s  o f  r e g i s t r a r s ,  m a in ta in e d  

a t  th e  c o s t  o f  th e  ze m in d a r , a c la s s  who would ta k e  th e  

p la c e  t o  some e x te n t  o f  th e  s t a t e - p a i d  agency o f  kanangos

50. Sec. 6 2 (2 ) .



a b o l i s h e d  by th e  Permanent S e t t lem en t*  But u n f o r t u n a t e l y  f o r  

t h e  Bengal c u l t i v a t o r s ,  John Shore l e f t  Bengal i n  th e  v e ry  

c r i s i s  o f  t h e i r  f a t e .  Before he r e tu r n e d  as  G ov erno r-G enera l  

t h e  m i s c h i e f  had been done. The l a n d l o r d s ,  s u p p o r te d  by t h e  

R e g u l a t i o n  o f  1793, g r a d u a l ly  tu rn e d  th e  v i l l a g e  p a tw a r i s  who 

had been th e  j o i n t  s e rv a n t s  o f  th e  Government and t h e  v i l l a g e  

community, i n to  zem indar i  s e r v a n t s ,  working under  t h e  o r d e r s  

o f  the  zem ind a r . and o f t e n  in  h is  own k a c h e r i  o r  l a n d  o f f i c e .

The e ffec t  was to change the public and impartial v illage  record 

of rights, by which the cultivators had held their f ie ld s ,  

into a private and hostile  record under the control of the
51

landholders11.

11 In 1815 th e  c o u r t  o f  D i r e c t o r s  took  up th e  m a t t e r

a f r e s h ,  and d i r e c t e d  th e  i n t r o d u c t i o n  o f  m easures  by which t h e

patwaris should be transformed from zemindari to Government

servants, and be paid from public funds. Objections, however,
were raised, and the scheme f e l l  through. The oatwar is

rem a ined  as  they  were, but i t  was de te rm ined  to  a p p o in t

kanangos to supervise them, and make their accounts available

f o r  r e f e r e n c e  by the  c o u r t s  and th e  revenue o f f i c e r s  o f
5la

Government. Regulations regarding patwaris and kanangos 

were passed in 1817, 18, 19, and Regulation 1 of the la tter

5 l .  W.W.Hunter, Bengal MS. R ecords ,  v o l . I ,  p p .119-21; The Bengal 
A d m i n i s t r a t i o n  R eport  1892-93, p . 76.

5la.Bengal Patwaris Regulation XII of 1817$ Kanangos Regulation I 
of 1818; Kanangos and Patwaris Regulation I of 1819; Land 
Revenue Assessment Regulation II of 1819, SS.9,11,12.



y e a r  p ro v id ed  fo r  th e  r e - e s t a b l i s h m e n t  o f  k anangos t and 

d e f in e d  th e  p o s i t i o n  and d u t i e s  o f  p a t w a r i s ; and th ro u g h o u t  

B enga l ,  w i th  th e  e x c e p t io n  o f  some few d i s t r i c t s ,  kanangos 

were a p p o in te d .  Success ,  however, does n o t  appear  t o  have 

a t t e n d e d  even th e s e  m easures .  The Bengal revenue  a u t h o r i t i e s  

were opposed to  th e  a rrangem ent .  In  1827 th e  Board r e p o r t e d  

t h a t  t h e  kanangos had e f f e c t e d  but l i t t l e  towards t h e  main 

o b j e c t  o f  t h e i r  appo in tm ent ,  and t h a t  t h e i r  a c t i o n  met 

w i th  s y s t e m a t i c  and de term ined  o p p o s i t i o n  from t h e  l a n d 

h o l d e r s ,  who in  most cases  f a i l e d  to  a p p o in t  p a t w a r i s , o r  

when th e y  d id  app o in t  them, r e f u s e d  to  pay t h e i r  a l lo w a n c e s ,  

d i s m is s e d  them w itho u t  warning, and d id  n o t  a l lo w  them 

a c c e s s  to  t h e i r  r e a l  r e e o r d s .  The Board o f  Revenue gave 

no s u p p o r t  t o  the  system and though th e  Government o f  I n d i a  

n ev e r  conceded th e  p o i n t ,  th e  p a s s iv e  r e s i s t a n c e  o f  t h e  

l a n d h o l d e r s  had th e  e f f e c t  o f  d e f e a t i n g  a l l  a c t i o n  u n t i l

kanangos dropped out everywhere save in Orissa; and patwaris
52

were d i s c o u ra g e d ,  as f a r  as p o s s i b l e  e x t i n g u i s h e d 1*•

In  th e  even t  Lord C o r n w a l l i s 1 p l a n  t o t a l l y  f a i l e d ;

h i s  b e n e v o le n t  i n t e n t i o n  was f r u s t r a t e d .  M i l l i o n s  o f

p e o p le ,  f o r  whose happ iness  and w e l l  being  th e  Permanent

S e t t l e m e n t  was concluded,  were l e f t  a t  t h e  mercy o f  t h e  
53z e m in d a r s . I t  was a d e q u a te ly  proved a t  th e  time o f  t h a t

52. The Bengal A d m in i s t r a t io n  r e p o r t  1892-93, p . 76.
53. Lord M o ira ’ s Minute d a ted  2 1s t  September,  1815, p a r a . 1^3.



5 4
settlem ent that the rajyats had r ig h ts  in  land but the 

code of Lord Cornwallis fa ile d  to protect those r ig h ts .

The zemindars abused th eir  powers, oppressing the ra jya ts  

and subjecting them to unlim ited exactions, to prevent 

which the code made no adequate provision .

“ Never1*, s a id  Lord H a s t in g s ,  uwas t h e r e  a measure  

concfiived in  a p u re r  s p i r i t  o f  generous humanity and 

d i s i n t e r e s t e d  j u s t i c e ,  t h a n  th e  p la n  f o r  t h e  Permanent 

S e t t l e m e n t  in  th e  Lower p ro v in c e s .  I t  was worthy  th e  s o u l  

o f  a G o rn w a l l is .  Yet t h i s  t r n ^ l y  b e n e v o le n t  p u rp o s e ,  

f a s h io n e d  w i th  g r e a t  c a re  and d e l i b e r a t i o n ,  has to  our  

p a i n f u l  knowledge, s u b je c te d  almost t h e  whole o f  t h e  lower 

c l a s s e s  th rou g ho u t  th e s e  p ro v inces  t o  u tm o s t  g r i e v o u s  

o p p r e s s io n ;  an o p p re s s io n  to o ,  so g u a ra n te e d  by our  p l e d g e ,
55t h a t  we a re  unab le  to  r e l i e v e  the  s u f f e r e r s 11. An o p i n i o n  

n o t  l e s s  s t ro n g  was re c o rd e d  a t  th e  same t im e by S i r  E. 

C o lebrooke ,  t h e n  a member o f  th e  Supreme C o u n c i l ,  who

5k. D espatch  to  the  S e c r e t a r y  o f  S t a t e  No.6 d a te d  2 1 s t  March, 
1882, p a r a .  4-6 = S e l e c t i o n s , p*12; The r e p o r t  o f  t h e  
Rent Law Commission, 1880, p a ra .  43; The speech  o f  t h e  
P r e s i d e n t  o f  the  Supreme Council  d a te d  1 3 th  March, 1883 = 
S e l e c t i o n s , p . 142; D i r e c t io n s  f o r  Revenue O f f i c e r s  i n  
t h e  North Western P rov inces  o f  th e  Bengal P re s id e n c y  
( C a l c u t t a :  B a p t i s t  M iss ion  P re s s ,  1850) p a r a . 108*

55. Minute o f  th e  Governor-General  d a te d  3 1 s t  December,
1819"= Appendix No. 76 to  th e  R epor t  from t h e  S e l e c t  
Committee o f  th e  House o f  Commons, 1832; a l s o  quo ted  
i n  t h e  s a i d  r e p o r t .



o b se rv ed  t h a t  “ th e  e r r o r s  o f  Permanent S e t t le m e n t  were

tw o - fo ld ;  f i r s t ,  in  th e  s a c r i f i c e  o f  what m ight be

denominated t h e  yeomanry, by merging a l l  t i l l a g e  r i g h t s ,

w he the r  o f  p ro p e r ty  o r  o f  occupancy, in  t h e  a l l - d e v o u r i n g

r e c o g n i t i o n  o f  th e  zem indar1s permanent p r o p e r t y  i n  t h e

s o i l ;  and t h e n  l e a v in g  th e  zemindar to  make h i s  s e t t l e m e n t
56

w i t h  th e  p e a s a n t ry  as he might choose to  r e q u i r e 11#

The S e l e c t  Committee o f  the  House o f  C o l o n s  t h a t  

s a t  i n  1830 r e p o r t e d ,  a f t e r  a l a b o r io u s  i n v e s t i g a t i o n  f o r  

two y e a r s ,  t h a t  “ a g r e a t  body o f  ev idence  has been t a k e n  

on th e  n a t u r e ,  o b j e c t  and consequences o f  t h i s  Permanent 

zem indarv s e t t l e m e n t ,  and your Committee can n o t  r e f r a i n  

from o b se rv in g  t h a t  i t  does no t  appear t o  have answered 

t h e  pu rposes  f o r  which i t  was b e n e v o le n t ly  in te n d e d  by i t s  

a u t h o r ,  Lord C ornw al l is  i n  1792-93“ . “ The causes  o f  t h i s  

f a i l u r e 11, co n t inu ed  the  S e le c t  Committee, “may be a s c r i b e d ,  

i n  a g r e a t  d eg ree ,  t o  th e  e r r o r  o f  assum ing ,  a t  t h e  t im e 

o f  making t h e  Permanent S e t t l e m e n t ,  t h a t  t h e  r i g h t s  o f  a l l  

p a r t i e s  c la im ing  an i n t e r e s t  i n  th e  l a n d  were s u f f i c i e n t l y  

e s t a b l i s h e d  by usage to enable  the  c o u r t s  t o  p r o t e c t  

i n d i v i d u a l  r i g h t s ;  and s t i l l  more to  t h e  measure  which 

d e c l a r e d  th e  zemindar to  be th e  h e r e d i t a r y  owner o f  t h e  

s o i l ,  whereas  i t  i s  contended t h a t  he was o r i g i n a l l y ,  w i th

56# Quoted i n  th e  r e p o r t  from th e  S e l e c t  Committee o f  t h e  
House o f  Commons, 1832#



few e x c e p t io n s ,  th e  mere h e r e d i t a r y  s te w a rd ,  r e p r e s e n t a t i v e  

or o f f i c e r  o f  th e  Government, and h i s  u n d e n ia b le  h e r e d i t a r y  

p ro p e r ty  in  t h e  Land Revenue was t o t a l l y  d i s t i n c t  from 

p r o p e r ty  in  t h e  la n d  i t s e l f

S i m i l a r l y ,  our  C i v i l i a n ,  Mr.Halhed, a d i s t i n g u i s h e d  

member o f  t h e  Bengal C i v i l  S e rv ic e  under th e  E a s t  I n d i a  

Company, o b se rv ed :  “The ze m in d a rs , who, i t  i s  a b u n d a n t ly  

shown in  th e  ev idence  l a i d  b e fo re  a Committee o f  t h e  House 

o f  Commons, i n  1772, were m ere ly  th e  a g e n ts  th ro u g h  whom 

th e  rev en ues  were r e a l i s e d ,  and n o t  th e  p r o p r i e t o r s  o f
57

th e  s o i l#  But u n f o r t u n a t e l y  t h e  j u s t  c la im s  o f  t h e  r a j y a t s  

were a l t o g e t h e r  f o r g o t t e n  i n  s e t t l i n g  th e  q u e s t i o n  o f  

p r o p r i e t a r y  r i g h t ,  and s t r a n g e  to  say -  w i th o u t  e v id e n c e ,  

w i th o u t  p ro o f ,  -  w i th o u t  i n v e s t i g a t i o n ,  t h e  B r i t i s h  

l e g i s l a t u r e :  have d e l i v e r e d  o v e r ,  as t e n a n t s - a t - w i l l ,  

m i l l i o n s  o f  f r e e  p r o p r i e t o r s ,  to  th e  t e n d e r  m e rc ie s  o f  a 

r a c e  o f  t a x - g a t h e r e r s  and s p e c u l a t o r s ,  who though n o t  

p o s s e s s in g  a f o o t  o f  l a n d ,  have been, by a s t r o k e  o f  t h e  

pen c o n v e r ted  in to  e x c lu s i v e  p r o p r i e t o r s  and s e i g n o r i a l  

l o r d s  o f  t h e  Bengal p rov inces?®  So f a r  from th e  Permanent 

S e t t l e m e n t  being the  work o f  th e  Company^ o f f i c e r s ,  i t

57* C i v i l i a n ,  on# c i t # , p # iv .  
58. I b i d . , p . v i .



i s  w e l l  known, t h a t  i t  o r i g i n a t e d  w i th  c e r t a i n  members 

o f  th e  a d m i n i s t r a t i o n  i n  England, th e  code p r e s c r i b i n g  

th e  cou rse  o f  f i s c a l  management*: to  be ad o p te d ,  was d r a f t e d  

in  England ,  and was b rought  ou t  by Lord C o rn w a l l i s  to  

Bengal# By th e  p r o v i s io n s  o f  t h i s  code, th e  r i g h t s ,  

p r i v i l e g e s ,  and i n t e r e s t s  o f  th e  whole a g r i c u l t u r a l  community 

o f  th e  Bengal p ro v in ce s  were a n n i h i l a t e d ,  w h i le  t h e  Company*s 

j u d i c i a l  o f f i c e r s  who were a l l  sworn to  d e c id e  a c c o rd in g  

to  i t s  d i c t a t e s ,  were compelled to  app ly  the  whole f o r c e
59and power o f  the  C ourts  o f  Law in  a id  o f  th e  work1*# The

F in ance  Committee a t  C a l c u t t a  in  t h e i r  r e p o r t  o f  1 2 th  J u l y ,

1830 acknowledged t h a t  “ in  a permanently  s e t t l e d  d i s t r i c t s

in  Bengal, nothing is  s e tt le d  and l i t t l e  is  knowubut the
6oGovernment assessment**«

Mr# Campbell,  a d i s t i n g u i s h e d  member o f  th e  Madras 

C i v i l  S e r v i c e ,  in  h i s  ab le  paper p re p a re d  a t  t h e  r e q u e s t  

o f  t h e  S e l e c t  Committee o f  th e  House o f  Commons, 1832, 

rem arked  t h a t  “ th e  f ie lcU w hich  he ( zem indar) h e ld  i n  h i s  

d i s t i n c t  c a p a c i t y ,  as a c u l t i v a t o r ,  were n e v e r ,  i n  t h e  

s l i g h t e s t  d ec ree  confounded by th e  n a t i v e  government w i th  

h i s  o f f i c i a l  c o n t r a c t ,  o r  zemindarv tenure*’# This  d i s t i n c t i o n  

between  t h e  r i g h t  o f  th e  c u l t i v a t o r  to  t h e  s o i l  i t s e l f  and

59 #  Ib id # . p .ix -x .
60 .  Quoted in  th e  r e p o r t  from th e  S e l e c t  Committee o f  t h e  

House o f  Commons#, 1832#



th e  r i g h t  o f  th e  zemindar to  th e  r e c e i p t  o f  th e  la n d

re v e n u e  from th e  c u l t i v a t o r ,  i s ,  i n  Mr•Campbell*s o p i n i o n ,

o f  g r e a t  im p o r ta n t^ .  “F or11, he added, “ s im p le  as t h i s

d i s t i n c t i o n  now appears  to  be, to  a l l  who have waded th ro u g h

t h e  v a s t  mass o f  in fo rm a t io n  how p r o c u r a b l e ,  i t  i s  t h e

want o f  a c l e a r  p e r c e p t i o n  o f  t h e s e  two v e r y  d i s t i n c t

r i g h t s ,  which has g iv en  r i s e  to  t h e  c h i e f  e r r o r s ,  committed

a t  t h e  p e r io d  o f  th e  permanent zemindarv se t t lem en t**• The

Government, “ by law, a t t r i b u t e d  to  t h e  zemindar a p r o p e r t y ,

n o t  i n  t h e  Land Revenue a lo n e ,  nor even  i n  th e  few f i e l d s

which  he occup ied  h im s e l f  as a c u l t i v a t o r ,  h u t  in  ev e ry

f i e l d  th ro u g h o u t  h i s  zem indary , though o c c u p ie d  by, and
6l

b e lo n g in g  t o ,  o th e r s  (r a j y a t s )*1 •

The l e g i s l a t i o n  fo l lo w ing  th e  Permanent S e t t l e m e n t  

added to  t h e  r i g o u r s  o f  th e  s i t u a t i o n  i n  which th e  r a i v a t s  

were p laced*  S e c t io n  5 o f  R e g u la t io n  4 o f  1794 empowered 

t h e  zem indars  to  re c o v e r  r e n t  from t h e  r a j y a t s  a t  t h e  r a t e s  

o f f e r e d  i n  th e  p a t t a s , whether they  ag reed  o r  nob, f o r  i t  

vras p r o v id e d  t h a t  a n o t i f i c a t i o n  o f  r e a d i n e s s  to  g r a n t  

p a t t a s  a t  t h e  e s t a b l i s h e d  r a t e s  in  t h e  o f f i c e  o f  th e  

zem indars  would be co n s id e red  as l e g a l  t e n d e r  o f  p a t t a s  

and t h e  zemindars  would be e n t i t l e d  to  r e c o v e r  r e n t s  from 

t h e  r a j y a t s  a t  th e  r a t e s  o f f e r e d  e i t h e r  by t h e  p r o c e s s  o f

61. Mr• A*D.Campbell * s paper  on th e  Land Revenue o f  I n d i a .



distraint or by suit in the Civil Court. “Thus the

zemindars11. said Field, “were enabled to claim ,any rates

they pleased, to distrain for rent at these rates, and to

p u t  upon t h e  r a j y a t s . th e  onus o f  proving, t h a t  t h e  r a t e s
. 62so claimed were not the established rates’*.

A constant struggle was thus kept up between the 

parties. The raiyat refused to pay his rent, and the 

zemindar had no legal means of enforcing payment from 

him with the same rigid  punctuality insisted  upon by the 

collector in payment of the Government revenue. The resu lt  

was a widespread default in the payment of the Government 

dues and the sale of a large number of e s ta te s^

This circumstance caused the East India Company, 

which had to pay i t s  dividends and to meet the expenses 

of the great war with Tipu sultan, in which Lord Wellesley 

was then engaged, some alarm for the security of the revenue, 

and the Government, pressed by want of money, agreed to

strengthen the hands of those on whom i t  immediately depended
64 65for i t s  punctual payment. The notorious Haftam or

62. C .D .F ie ld ,  Landho ld ing , p . 564.
6 3 . The Bengal Administration Report, 1911-12, para. l 6l .
64. I b i d . ,  p a r a .  162 .
65# ’h a f ta m * (P e r s ia n )  = seven ( th e  number o f  th e  

R e g u la t  ion)'.



R e g u la t io n  V II  o f  1799? was, t h e r e f o r e ,  e n a c te d  **for

e n a b l in g  p r o p r i e t o r s  and fa rm ers  o f  l a n d  to  r e a l i s e  t h e i r
66

r e n t s  w i th  g r e a t e r  punctuality*** This  R e g u la t io n  gave 

t h e  l a n d l o r d s  a p r a c t i c a l l y  u n r e s t r i c t e d  r i g h t  o f  d i s t r a i n t ,  

and i n  c e r t a i n  cases  to  a r r e s t  r a j y a t s  f o r  a r r e a r s  o f  r e n t ,
67

w i th o u t  r e f e r e n c e  to  any court* They were empowered **to

d i s t r a i n ,  w i th o u t  send ing  any n o t i c e  to  any c o u r t  o f  j u s t i c e

o r  any p u b l i c  o f f i c e r ,  t h e  crops and p ro d u c ts  o f  th e  e a r t h

o f  e v e ry  d e s c r i p t i o n ,  the  g r a i n ,  c a t t l e ,  and o t h e r  p e r s o n a l

p r o p e r t y ,  whether found in  th e  house or on t h e  p re m ise s  o f
68

any o t h e r  person** * To make m a t t e r s  w orse ,  M a g i s t r a t e s  

were r e q u i r e d  to  p u n is h ,  by f i n e  o r  im prisonm ent,  r a j y a t s  

who cou ld  no t  e s t a b l i s h  th e  t r u t h f u l n e s s  o f  c o m p la in ts  o f  

h a r d s h ip  hrought by them a g a in s t  l a n d l o r d s ,  o r  t h e i r  

d i s t r a i n i n g  a g e n t s ,  and th e  c i v i l  c o u r t s  were d i r e c t e d  to  

indem nify  zem indar i  o f f i c e r s ,  o r  o thers  employed i n  t h e
69

c o l l e c t i o n s ,  when im proper ly  summoned. That r e g u l a t i o n  

was n o t  meant **to d e f in e  or l i m i t  th e  a c t u a l  r i g h t s  o f  any 

d e s c r i p t i o n  o f  l a n d h o ld e r s  or t e n a n t s ,  which cou ld  p r o p e r l y  

be a s c e r t a i n e d  and de te rm ined  by j u d i c i a l  i n v e s t i g a t i o n  

o n l y ,  bu t  m ere ly  to  p o i n t  ou t  in  what manner d e f a u l t i n g  

t e n a n t s  shou ld  be proceeded  a g a in s t  i n  t h e  ev e n t  o f  t h e i r

6 6 * R e g u la t io n  V I I ,  o f  1799? preamble .
6 7 * I b i d . ,  s e c .  15 (1 )•
68 . R e g u la t io n  XVII o f  1793, sec .  2.
69 . R e g u la t io n  V II  o f  1799? s e c . 12.



not paying the rents justly due from them* leaving them to

recover their rights, i f  infringed, with f u l l  costs and
70

damages in the established courts of ju stice11. !,These 

la s t  provisions11, remarked Field, “scarcely require comment. 

There is  scarcely a country in the c iv ilized  world, in tfhich 

a landlord is  allowed to evict his tenant without having 

recourse to the regular tribunals, but the Bengal zemindar 

was deliberately told by the legislature that he was at 

l ib erty  to oust his tenants, i f  the rents claimed by him were 

in  arrear at the end of the year, leaving them to recover 

their rights, i f  infringed, by having recourse to those new 

and untried Courts of Justice, the failure in which might be
71

punished with fine or imprisonment11 • According to Sir

Antony McDonnell the result of the Regulation 7 of 1799 was

that, in 12 years, the ancient rights of the rajyats were
72

on the verge of obliteration.

There was, however, no intention to abrogate the

rights of the rajyats by Regulation 7 of 1799; and when,

during Lord Minto’s administration, the e v i l  e ffects  of the

Regulation became known, there was a strong revulsion of

o f f i c ia l  feeling, which produced the Bengal Land Revenue Sales

Regulation 5 of 1812 (the Panjam), whereby i t  was hoped to
correct the

70. Ibid. , sec .15(7)*
71* C.D.Field, Landholding, p .581.
72. Sir Antony McDonnell’s Minute dated 20th September, 1893, 

para.17 = Supllement to the Calcutta Gazette dated 25th 
October, 1893* p .1987*

73* Panjam (Persian) = five .



bad e f f e c t s  o f  R e g u la t io n  7 o f  1799* The pream ble  to  t h a t

R e g u l a t i o n  i s  somewhat i n  th e  n a tu r e  o f  an in d ic tm e n t  a g a i n s t

z e m in d a r s . There were g rounds ,  i t  was s a i d ,  f o r  b e l i e v i n g

t h a t  th e y  had abused t h e i r  powers, and had been g u i l t y  o f

a c t s  o f  o p p r e s s io n  i n  co n n e c t io n  w i th  t h e  d i s t r a i n t  and

s a l e  o f  th e  p ro p e r ty  o f  t h e i r  t e n a n t s .  T h e r e f o r e ,  t h e  power

o f  a r r e s t  wqs a b o l i s h e d  and th e  law o f  d i s t r a i n t  amended.

I t  was, e n a c te d  t h a t  zemindars  were bound t o  s e rv e  t h e i r

t e n a n t s  w i t h  a w r i t t e n  demand, s p e c i f y in g  th e  p r e c i s e

amount o f  t h e i r  a r r e a r s ;  th e  demand upon th e  t e n a n t  was

made a c o n d i t i o n  p r e c e d e n t  to  the  d i s t r a i n t  o f  th e
7kd e f a u l t e r ’ s p r o p e r ty .  P loughs,  implements o f  husbandry  

and c a t t l e  used  fo r  a g r i c u l t u r e  were a b s o l u t e l y  exempted
75from d i s t r e s s  and s a l e .  By way o f  r e l i e f  o r  com pensa t ion ,

t h e  t e n a n t ,  i f  he d i s p u t e d  the  j u s t i c e  o f  t h e  demand, was

e n a b le d  t o  g e t  the  a t tach m en t  r e l e a s e d  by making an

a p p l i c a t i o n  w i t h i n  f i v e  days and b in d in g  h im s e l f  t o  i n s t i t u t e

a c i v i l  s u i t  to  c o n t e s t  th e  d i s t r a i n t  and a t ta c h m e n t  w i t h i n
76

a n o th e r  15 days.  But i t  was p o in te d  o u t  i n  p a r a .  163 o f  

t h e  B engal  A d m in i s t r a t io n  R eport  1911-12 t h a t  -“ t h i s  

p r o v i s i o n  was clogged w i th  f o r m a l i t i e s ,  and i n  p r a c t i c e ,  

was i n o p e r a t i v e .  The d e f a u l t i n g  t e n a n t  had to  e x e c u te  a

7^. The Bengal Land Revenue S a le s  R e g u l a t i o n  V o f  1812, s e c . 13 
75* I b i d . T s e c . l ^ .
76. I b i d . T s e c . 15*



bond, w i th  a s u r e t y ,  before  e i t h e r  a Commissioner,  a Ju d g e ,

a C o l l e c t o r ,  o r  th e  k a z i  ( judge)  o f  th e  p a r g a n a . t h a t  he

would s p e e d i ly  i n s t i t u t e  h i s  s u i t  and a c i v i l  s u i t ,  i n

t h o s e  days invo lved  much t r o u b l e ,  a good d e a l  o f  t im e ,  and

no i n c o n s id e r a b le  o u t l a y .  I f  the  s u i t  was n o t  i n s t i t u t e d

w i t h i n  th e  p r e s c r i b e d  t im e ,  th e  a t ta ch m en t  r e v i v e d  a g a i n s t

t h e  p e r so n  and th e  p ro p e r ty  o f  the  d e f a u l t e r  who had g iv e n

s u r e t i e s  fo r  h i s  a c t i o n  and the  p ro p e r ty  o f  th e  u n f o r t u n a t e

s u r e t y  became l i a b l e  f o r  th e  a r r e a r s  o f  r e n t ,  i f  no s u i t

was b rough t” . That R e g u la t io n ,  however, removed th e  c e i l i n g
77o f  t e n  y e a r s  on t h e  d u r a t i o n  o f  l e a s e s .

The Court o f  D i r e c t o r s ,  i n  t h e i r  d e s p a tc h  o f  t h e

1 5 t h  J a n u a ry ,  1819, ad m it ted  th e  f a i l u r e  o f  th e  e x i s t i n g

R e g u la t io n s  to  p r o t e c t  th e  r a j y a t s . I t  i s  c u r io u s  t h a t  i n  t h a t

v e r y  yea r  l e g i s l a t i v e  r e c o g n i t i o n  was g iv en  to  a t e n u r e ,
78

known as p a t n i  t a l u k  which had i t  o r i g i n  i n  th e  e s t a t e s  

o f  t h e  R a ja  o f  Burdwan, and was thence  ex ten d e d  to  o t h e r  

z e m in d a r i e s . The main c h a r a c t e r  o f  t h a t  t e n u r e  was t h a t  

i t  was a t a l u k  c r e a t e d  by th e  zemindar to  be h e ld  a t  a r e n t  

f i x e d  in  p e r p e t u i t y  by th e  l e s s e e  and h i s  h e i r s  f o r  e v e r? ^

77* The Bengal Land Revenue S a le s  R e g u la t i o n  V o f  1 8 1 2 ,s e c . 2 . 
78. P a t n i  t a l u k  = p a t n i  from p a t t a n , s e t t l e d ;  t a l u k  = a t e n u r e .  
79* The Bengal P a t n i  Taluk R e g u la t io n  V I I I  o f  1819, s e c . l .



The e ffec t  of the sale of a patni taluk was made similar

to that of a revenue-paying estate, inasmuch as a l l  leases

granted and incumbrances created by the defaulting tenant
80were voidable by the purchaser, who was en titled  to have

the taluk in the same condition as on i t s  original creation.

I t  became th e  common p r a c t i c e  o f  t h e  h o ld e r  o f  p a t n i  t a l u k s

to under-let on the same terms as he held to other persons,
81 82

who were c a l l e d  d a r p a t n i  t a l u k d a r s . They s i m i l a r l y  s u b - l e t  
83

to senatnidars and the process of sub-letting in very many 

instances continued for several degrees, so that in some 

places there were as many as a dozen gradations between the 

zemindar at the top and the cultivator of the s o i l  at the
55

bottom. It is easy to conceive how landlords of th is
class abused the extraordinary powers with which the

legislature invested them and ground down the to ilin g
85

millions of the country. In fact the cultivators in

p a t n i  t a l u k s  were handed over en masse t o  t h e  i n t e r m e d i a r i e s ,
86

whose one object was to wring a profit out of them. 11 The 

sub-letting system11, wrote Mr. Dampier, the Superintendent 

of Police for Bengal in l8*+3, 11 which re lieves  the zemindars

80. I b i d . ,, s ec .  11.
8 1 . 1 d a r p a t n i 1 = dar  means under ;  d a r p a t n i  was a t e n u r e  

u nder  a p a t r i i  t a l u k .
82. The Bengal P a tn i  Taluk R e g u la t io n  V I I I  o f  1819* s e c . l .  
83• s e p a t n i d a r  = a t e n u re  ho lder  under a d a r p a t n i  ( i b i d . , ) .  
8*+. C .D .F ie ld ,  L andho ld ing , p . 619.
85. i b i d . ,
86 . W.W.Hunter, Bengal MS. R eco rd sT v o l . I ,  p . 103.



from a l l  co n n ec t io n  w i th  t h e i r  e s t a t e s  o r  r a j y a t T and 

p l a c e s  t h e s e  i n  th e  hands o f  middlemen and s p e c u l a t o r s ,  

i s  s t r i k i n g  i t s  r o o t s  a l l  over t h e  co u n t ry ,  and i s  g r in d in g  

down th e  p o o re r  c l a s s e s  to  a bare  s u b s i s t e n c e ,  i f  i t  l e a v e s
87

them t h a t 11. F i e l d  observed  t h a t  ltt h i s  system o f  s u b - l e t t i n g

o f  q u a s i - s u b - i n f  euda t  ion  was d i s t in c t ly  l e g a l i s e d  by th e

l e g i s l a t u r e ;  and th e  consequence has been t h a t  a t  t h e  t im e

when middlemen were being a b o l i s h e d  i n  I r e l a n d ,  th ey  were
88

b e in g  c r e a t e d  and t h e i r  c r e a t i o n  encouraged i n  Bengal11.

I n  a d e sp a tc h  o f  th e  1 s t  August ,  1822 th e  Government 

o f  I n d ia  proposed  to  the  Court o f  D i r e c t o r s  t h a t  a su rvey  

and r e c o r d  o f  r i g h t s  o f  the  perm anently  s e t t l e d  d i s t r i c t s  

o f  Bengal shou ld  be m a d e , th i s  being th e  o n ly  means o f  

d e f in i n g  and m a in ta in in g  the  r i g h t s  o f  r a j y a t s . While 

app rov ing  t h i s  p ro p o s a l ,  th e  Court o f  D i r e c t o r s  i n  r e p l y  

i n  t h e i r  d e s p a tc h  w r o t e : -  11 I t  i s  i n  th e  h i g h e s t  deg ree  

im p o r ta n t  t h a t  your d e s ig n  o f  a d j u s t i n g  t h e  r i g h t s  and 

i n t e r e s t s  o f  th e  r a j y a t s  i n  the  v i l l a g e s  as p e r f e c t l y  i n  

t h e  Lower as  i n  th e  Upper p ro v in ce s  sh ou ld  be c a r r i e d  i n t o  

e f f e c t  • • • •  we s h a l l  have th e  g r e a t e s t  s a t i s f a c t i o n  in  

r e c e i v i n g  th e  r e s u l t  o f  your d e l i b e r a t i o n  upon t h i s  s u b j e c t ,  

and s h a l l  be read y  most z e a lo u s ly  to  c o - o p e r a t e  w i th  you 

f o r  th e  speedy accomplishment o f  so d e s i r e a b l e  an end . . . i .

87 . Quoted by C .D .F ie ld  i n  h i s  Landhold ing  p . 620.
88. I b i d . ,  p . 618-19 .



sh o u ld  you succeed in  s e c u r in g  to  the  r a j y a t s  th o s e  r i g h t s ,  

which  i t  was a s s u re d ly  th e  i n t e n t i o n  o f  t h e  Permanent 

S e t t l e m e n t  arrangem ents  to  p re se rv e  and m a i n t a i n ;  and sh o u ld  

y o u ,  in  a l l  cases  where th e  n a tu r e  and e x t e n t  o f  t h o s e  

r i g h t s  can n o t  be now s a t i s f a c t o r i l y  a s c e r t a i n e d  and f i x e d ,  

p ro v id e  such a l i m i t  to  the  demand upon t h e  r a j y a t s  as  

f u l l y  to  le a v e  to  them th e  c u l t i v a t o r ^  * p r o f i t s  u nder  l e a s e s  

o f  c o n s id e ra b le  l e n g t h ,  we should  hope t h a t  th e  i n t e r e s t s  

o f  t h a t  g r e a t  body o f  th e  a g r i c u l t u r a l  community may be
89

s a t i s f a c t o r i l y  sec u red *1 .

That p ro p o s a l  was, however, n ev e r  c a r r i e d  o u t .

While  th e  correspondence  r e l a t i n g  to  i t  was p ro c e e d in g ,

f r e s h  l e g i s l a t i o n ,  which ag a in  proved i n j u r i o u s  to  t h e
The

r a j y a t s ,  was e n a c ted .  / In d em n i ty  R e g u la t io n  XI o f  1822, 

r e l a t i n g  to  th e  s a l e  o f  lan d  fo r  a r r e a r s  o f  re v e n u e ,  l i k e  

t h e  Haftam, in ten d ed  to  enab le  the  zem indars  to  r e a l i s e  

t h e i r  r e n t s  and then  d i sc h a rg e  th e  Government r e v e n u e ,  

r e a l l y  p lace d  them in  a p o s i t i o n  o f  abnormal s u p e r i o r i t y  

t o  t h e i r  r a j y a t s . That R eg u la t io n  gave powers to  t h e  

p u rc h a s e r  o f  e s t a t e s  s o ld  fo r  a r r e a r s  o f  revenue  to  e v i c t  

a l l  t e n a n t s ,  w i th  th e  e x c e p t io n  o f  khoodkash t  k a d j j ^ ? a i y a t s  

o r  r e s i d e n t  or h e r e d i t a r y  c u l t i v a t o r s ,  hav ing  a p r e s c r i p t i v e

89« Revenue l e t t e r  to  Bengal da ted  10 th 'N ovem ber , 182*4-, 
p a r a s .  33 and 3 -̂ = Appendix No. 15 to  th e  r e p o r t  from 
th e  S e l e c t  Committee o f  th e  House o f  Commons, 1832.

90 . Kadimi = h e r e d i t a r y ,  a n c ie n t  (E .H .W h in f ie ld ,  
o n . c i t . , p . 16 ) ,



91r i g h t  o f  occupancy, who were n o t  to  be e j e c t e d ,  though

t h e i r  r e n t s  m ight,  under  c e r t a i n  c i r c u m s ta n c e s ,  be enhanced
92

a f t e r  s e r v i c e  o f  n o t i c e .  The term khoodkash t  kad im i  r a j y a t s

was n o t  d e f in e d  in  th e  R e g u la t io n  but i t  was c o n s t ru e d  to

mean th e  khoodkasht r a j y a t s  who had been i n  p o s s e s s i o n  o f

t h e i r  la n d s  fo r  more th a n  12 y e a r s  b e f o re  th e  d e c e n n ia l  
93s e t t l e m e n t .  Trevor J .  observed  t h a t  t h e  u s e  o f  t h i s

te rm  i n  th e  R e g u la t io n  o f  1822 uto  d e s i g n a t e  th e  c u l t i v a t o r ,

who would h o t  be l i a b l e  t o  e v i c t i o n  on a s a l e  f o r  a r r e a r s

o f  r e v e n u e ,  gave r i s e  to  th e  d o c t r i n e ,  t h a t  khudkash t  r y o t s

who had t h e i r  o r i g i n  subsequent to  th e  s e t t l e m e n t  were

l i a b l e  to  e v i c t i o n ,  t h o u g h , , i f  n o t  e v i c t e d ,  t h e y ,  u n d e r

s e c t i o n  3 3 ) could only  be c a l l e d  upon to  pay r e n t s

d e te rm in ed  accord ing  to  th e  law and u sa g e s  o f  th e  c o u n t ry ;

and a l s o ,  t h a t  t h e  p o s s e s s io n  o f  a l l  r y o t s , whose t i t l e

commenced, subsequent to  th e  s e t t l e m e n t ,  was sim ply  a

p e r m is s iv e  one, t h a t  i s ,  one r e t a i n e d  w i th  th e  co n sen t  o f  
94 -

t h e  l a n d l o r d " .  "The e s ta b l i s h m e n t  o f  t h i s  p r i n c i p l e  as  

t h e  law o f  th e  l a n d " ,  observed  F i e l d ,  " p r a c t i c a l l y  l e f t  

t h e  zemindars f r e e  to  enhance the  r e n t s  o f  a l l  bu t  a sm a l l  

c l a s s  o f  r a j y a t s  up to  any p o in t  t h a t  c o m p e t i t io n  would

91. The Bengal Government Indemnity R e g u l a t i o n  XI o f  1822, 
s e c . 32 .

92 .  I b i d . t s e c . 33*
93. Thakooranee v .  B isheshur  (1865) B .L .R . s u p .v o l .  202 a t  

215 F.B.
yb. I b i d . ,  p . 219.



raise them; because, although the provisions of the 

Regulation applied directly to those estates only which had 

fa llen  into arrears of revenue and had in consequence been 

sold, the principle once established was extended by the 

power of the zemindars to other estates also* Quite apart 

from th^ir power, the raising of rents in one place tended to 

create a higher prevailing rate, which could by the late) be 

imposed upon the tenants of estates, which had not been the

subject of a revenue sale. Moreover these tenants well knew

that, i f  they resisted , the zemindar would accomplish his

purpose by allowing the estate to fa l l  into arrears and be
95

s o l d ,  p u rc h as in g  i t  i n  t h e  name o f  a r e l a t i o n  o r  d e p e n d en t" .

The Indemnity Regulation XI of 1822 remained in 

force for 19 years up t i l l  18 *̂1 , when i t  wqs repealed by 
the Bengal Land Revenue Sales Act XII of that year, which 

empowered the auction purchaser to enhance at discretion  

the rents of a ll  under-tenures in the estate and to eject  

a l l  tenants thereof, except (among others) khoodkasht or 

kadimi rajyats having rights of occupancy at fixed rents 

or rents assessable according to fixed rules under the
96

Regulations in force. uThe power to enhance at discretion  

the rents of a l l  tenants other than those fa llin g  within 

these exceptions, given by this act to purchasers at 

sa les , afforded them the amplest power of

95. C.D.Field, Landholding, p . 665.
96 . The Bengal Land Revenue Sales Act XII of 18 -̂1, s e c .27*



e x a c t in g  r a c k - r e n t s  from th e  r a j y a t s 11. The Act o f  18*+1

was r e p e a l e d  by Act I o f  18^5 which, however, r e - e n a c t e d

t h e  same p r o v i s i o n s .  The l a t t e r  Act rem ained  i n  f o r c e

f o r  lH- y e a r s ,  u n t i l  i t  was r e p e a l e d  i n  1859*

Thus, up to  th e  middle of  the  l a s t  c e n tu r y ,  t h e

zem indars  e x e r c i s e d  an a u t h o r i t y  over th e  r a j y a t s  f a r

g r e a t e r  t h a n  t h a t  g iven  to  them by th e  o r i g i n a l  s e t t l e m e n t

o f  1793* A l l  l e g i s l a t i o n  o f  t h a t  p e r io d  d e a l in g  w i th

l a n d l o r d  and t e n a n t ,  had one primary o b j e c t ,  v i z . ,  t h e

s e c u r i t y  o f  th e  p u b l i c  reven u e ,  and each s u c c e s s i v e

R e g u l a t i o n  se rved  only  to  am plify  th e  powers o f  t h o s e  who

were obliged to  r e m i t  to  Government th e  revenue ,  so as  to

e n a b le  them to  r e a l i s e  t h e i r  demands w i th o u t  d e la y  w hether
98

r i g h t  o r  wrong. “Under the  Haftam p r o c e s s 11, as  has been

w e l l  o b s e rv e d ,  “ the  pe rso n  o f  th e  r a i y a t  cou ld  be s e i z e d

i n  d e f a u l t ;  under th e  pan.iam p rocess  h i s  p r o p e r t y  cou ld  he

d i s t r a i n e d ,  and in  e i t h e r  case th e  p ro c e e d in g s  commenced

w i t h  what has been d e s c r ib e d  as a s t r o n g  p re su m p t io n
99e q u i v a l e n t  to  a knock-down blow a g a in s t  t h e  r a i v a t 11. 

Remedies were no doubt p ro v id ed  i n  e v e ry  R e g u l a t i o n  f o r  

r e d r e s s  a g a i n s t  any i n j u s t i c e  by r e f e r r i n g  d i s c o n t e n t e d  

p a r t i e s  t o  th e  C i v i l  C our t ;  b u t ,  c o n s t i t u t e d  as  t h e  C i v i l

97. C.D.Field, L andho ld ingT p . 667.
§8 . The Bengal A d m in i s t r a t io n  r e p o r t  I 9I I - I 2 . p a r a .  16^. 
99 . The Bengal A d m in i s t r a t io n  R ep o r t ,  1872- 73* p . 8 1 . ‘



Courts then were: the ra jy a ts  were l e f t  w ithout adequate
1

means o f  r e l i e f  for the most manifest e x to r t io n s *  As

regards the e f f e c t s  o f  Revenue Sale Laws on th e  r a j y a t s

F ie ld  remarked:- “ I t  w i l l  appear that  the  l e g i s l a t i o n  by

which the Government thought necessary to support the

zemindars from 1799 to  1859 with a view to enabling them

to r e a l i s e  th e ir  ren ts  and so discharge the Government

revenue, placed them in  a p o s i t io n  o f  abnormal s u p e r io r i ty

detr im enta l  to the r ig h t s  and i n t e r e s t s  o f  the raj y a t s .

The in se c u r i ty  o f  tenure, the mischievous power o f  annoyance,

in te r fe r e n c e  and e x to r t io n ,  which these  lav/s have g iven

to  auction  purchaser, have been f a t a l  o b s t a c l e s  to a g r ic u l tu r a

improvement, and have proved at once the source and
2

instrumeht o f  oppression  and wrongu. S im i la r ly  in the
3

Great Rent Case Trevor J. observed:- “These laws a i s t i n c l y  

gave the purchaser the power to e j e c t  a khudkasht r y o t ,  

whose tenure was created a f te r  the Permanent S e t t le m en t ,  

and, i f  not e j e c te d ,  they were l i a b l e  to be a s s e s s e d  at  

the d i s c r e t io n  o f  the landlord. The word d i s c r e t i o n 1 

e n t i r e l y  a n n ih i la ted  the r ig h t s  o f  the khudkasht tenan ts  

created  subsequent to the sett lement in  e s t a t e s  so lder  under

1. The Bengal Administration Report 1911-12,  para. 16^.
2 .  C .D .F ie ld ,  Landholding, p . 669.
3. Thakooranee v .  Bisheshur (1865) B.L.R. s u p .v o l .  202 at  

219 F.B.



t h e s e  law s .  I t  redu ced  them from t e n a n t s  w i t h  r i g h t s  

o f  occupanpy, so long as they  p a id  th e  e s t a b l i s h e d  r a t e  

o f  th e  pa rg ana  o r  th e  r a t e  which s i m i l a r  l a n d s  p a i d  i n  t h e  

p l a c e s  a d j a c e n t ,  in to  mere t e n a n t s - a t - w i l l  o f  th e  zem in d a r t 

who m ight  i n  any yea r  e j e c t  them, and p l a c e  i n  t h e i r  s t e a d  

any t e n a n t  competing f o r  th e  lan d .  I t  i s  , i n  s h o r t ,  

i n t r o d u c i n g  in to  t h i s  co u n t ry  c o m p e t i t io n  i n  th e  p l a c e  o f  

cus tom ary  r e n t s 11.

To sum u p ,  th e  c o n d i t i o n  o f  th e  r a j y a t s  up to  1859
b

was n o t  a happy one; th e y  were in  a " t r a i n  o f  a n n i h i l a t i o n "  • 

I n  1827 Mr. L ey ces te r ,  th e  s e n io r  judge o f  t h e  Saddar Dewani 

A d a l a t ,  w h i le  rev iew in g  a d r a f t  r e g u l a t i o n  p roposed  by 

H a r in g to n  f o r  t h e  p r o t e c t i o n  o f  t h e  r a j y a t s . r e c o rd e d  t h a t  

" i n  many p a r t s  o f  the  co un try  the  r e s i d e n t  c u l t i v a t o r s  a r e  

t h e  a c t u a l  s l a v e s  o f  th e  la n d h o ld e r s  and l i a b l e  t o  be 

m or tgaged ,  b a r t e r e d  or l e t  to  h i r e ,  th e  same as  h i s  oxen
5

and h i s  g o a t s ,  a t  h is  w i l l  and p l e a s u r e " .  Though i t  was 

c a t e g o r i c a l l y  d e l i a r e d  i n  s e c t i o n  8 o f  t h e  Permanent 

S e t t l e m e n t  R e g u la t io n  I  o f  1793 t h a t  " i t  be ing  th e  d u ty

D espa tch  to  th e  S e c r e t a r y  o f  S t a t e  No. 6 d a t e d  2 1 s t  March, 
1882 , p a r a .  106 = S e l e c t i o n s ,, p . 32.

5 .  Revenue C o n su la t io n s  No. 5 da ted  8t h  March, 1827 = Appendix 
No. 21 to  t h e  R eport  from th e  S e l e c t  Committee o f  t h e  House 
o f  Commons, 1832; D espa tch  to  th e  S e c r e t a r y  o f  S t a t e  No. 6 
d a t e d  2 1 s t  March, 1882 = S e l e c t i o n s ,  p . 32 ;  a l s o  qu o ted  i n  
th e  n o te s  on th e  enhancement o f  r e n t  p r e p a r e d  bv 
Mr.P.M.Mookerjee d a te d  1 8 th  March, 1880, p a r a ,  b  = Appendix 
t o  th e  r e p o r t  o f  th e  Rent Law Commission, 1880.



o f  th e  r u l i n g  power to  p r o t e c t  a l l  c l a s s e s  o f  p eo p le  and

more p a r t i c u l a r l y  th o se  who, from t h e i r  s i t u a t i o n ,  a r e

h e l p l e s s ,  th e  Governor G enera l  i n  C ouncil  w i l l ,  whenever

he may deem i t  p ro p e r ,  enac t  such R e g u la t io n s  as he may

t h i n k  n e c e s s a ry  fo r  th e  p r o t e c t i o n  and w e l f a r e  o f  • • • r y o t s

and o t h e r  c u l t i v a t o r s  o f  th e  s o i l 11, no a t te m p t  was made to

g iv e  e f f e c t  to  t h a t  d e c l a r a t i o n  t i l l  1859*

With the  i n t r o d u c t i o n  o f  the  Bengal Rent A ct ,  1859

dawned a new era in the history of the tenancy law in Bengal.

S ix ty  s i x  y e a r s  a f t e r  t h e  Permanent S e t t l e m e n t ,  Government

to o k  t h e  f i r s t  e f f e c t i v e  s tep  to  redeem i t s  p ledg e  to

p r o t e c t  th e  r a j y a t s , t h a t  had been g iven  in  t h e  p ro c la m a t io n

m en t ioned  above. The Act o f  1859 was n o t  o r i g i n a l l y  in t e n d e d

by i t s  a u th o r s  to  e f f e c t  any r a d i c a l  change i n  th e  r i g h t s

and s t a t u s  o f  th e  c u l t i v a t i n g  c l a s s e s .  Mr.G. C u r r i e ,  who

i n t r o d u c e d  th e  B i l l  i n  th e  Council  s a i d  t h a t  i t s  o b j e c t  was

m ere ly  11 t o  r e - e n a c t  in  a conc ise  and d i s t i n c t  form th e

p r o v i s i o n s  o f  the  e x i s t i n g  law r e l a t i n g  to  the  r i g h t s  o f

r a j y a t s  w i t h  r e s p e c t  to  th e  d e l i v e r y  o f  p a t t a s , t h e

a d ju s tm e n t  o f  r a t e s  o f  r e n t ,  and th e  occupanpy o f  l a n d ,

and to  t h e  p re v e n t io n  o f  i l l e g a l  e x a c t io n  and e x t o r t i o n
6

i n  c o n n e c t io n  w i th  demands fo r  r e n t 1*. But t h e  d r a f t

6 . Quoted by Mr .A. Mackenzie i n  &is n o te  on th e  r i g h t s  and
s t a t u s  o f  th e  c u l t i v a t i n g  c l a s s e s  d a te d  6 t h  J a n u a r y ,  1880,
p a r a .  2 = Appendix to  the  r e p o r t  o f  th e  Rent Law
Commission, 1880.



B i l l  was s u b se q u e n t ly  amended by th e  S e l e c t  Committee 

and ,  d u r in g  th e  passage  o f  th e  B i l l  t h ro u g h  t h e  c o u n c i l ,
7

im p o r ta n t  a d d i t i o n s  were made. The Act o f  1859 came a t

a t im e when th e  e v i l s  o f  th e  e x i s t i n g  s t a t e  o f  t h i n g s

were so p a t e n t  t h a t ,  i n  g iv in g  th e  a s s e n t  to  t h e  B i l l ,

Lord  Canning, th en  Governor-General  o f  I n d i a  was a b l e  to

say  t h a t  rlno o b j e c t i o n  i s  sug ges ted  to  t h e  n a t u r e  o f  t h e
8

s e t t l e m e n t  which th e  B i l l  contemplates*1. The Act i n t r o d u c e d  

im p o r ta n t  changes in  th e  s u b s t a n t i v e  law o f  l a n d l o r d  and 

t e n a n t .  I t  a b o l i s h e d  th e  o ld  d i s t i n c t i o n  o f  r a i v a t s  and

d i v i d e d  them in to  t h r e e  d i s t i n c t  c l a s s e s ,  v i z . ,  (a) r a i v a t s
9 10 

a t  f i x e d  r a t e s ,  (b) r a i v a t s  having r i g h t s  o f  occupancy,
11

and (c) r a i y a t s  no t  having r i g h t s  o f  occupancy .  The

r i g h t  o f  occupancy was c o n fe r re d  on t h o s e  who had

c o n t in u o u s ly  h e ld  th e  same lan d  fo r  12 y e a r s  e i t h e r  p e r s o n a l l y
12

o r  th ro u g h  t h e i r  p re d e c e s s o r s .  But t h i s  r u l e  d id  n o t  ap p ly  
13

t o  ni.i note  lan d s  l e t  fo r  a term o r  y e a r  by y e a r .  The

7. S e l e c t i o n s . p.Mf.
8 . The Bengal A d m in i s t r a t io n  R ep o r t ,  1911-12 ,  para* 165$ 

C .D .F ie ld ,  Landholding , p.7*+7«
9. The B engal  Rent A ct ,  1859, sec*3* The Bengal  A ct ,  1869 , 

s e c . 3 .
1 0 . I b i d . , s e c . 5*
1 1 . I b i d . , s e c . 8 .
1 2 . I b i d . , s e c . 6 .
1 3 . M.1 i o t e  = p r o p r i e t o r ' s  p r i v a t e  l a n d  (The Bengal Tenancy 

A c t ,  1885, s e c . 1165 The Bengal Rent A c t ,  1859 T'The Bengal  
A ct ,  1869 , s e c . 6 ) .

1^*.The B engal  Rent Act,  1859, s e c . 65 The Bengal A c t ,  1869 , 
s e c . 6 .



r i g h t  o f  occupancy was c o n d i t i o n a l  on th e  due payment
15 16

o f  r e n t ;  i t  could  be b a r r e d  by w r i t t e n  c o n t r a c t .  The
17 18

Act a l s o  made p r o v i s io n s  f o r  enhancement and aba tem ent

o f  r e n t  on s p e c i f i e d  g rounds .  The r a i v a t s  co u ld  be 

e j e c t e d  f o r  a r r e a r s  o f  r e n t  on ly  by a j u d i c i a l  d e c re e  o r
19

o r d e r .  The Act renewed th e  a t t e m p t  to  b r in g  about  an
20 21 

i n t e r c h a n g e  o f  n a t t a s  and k a b u l i a t s , d i r e c t e d  t h e  d e l i v e r y
22

o f  r e c e i p t s  f o r  r e n t  and t r a n s f e r r e d  t h e  o r i g i n a l

j u r i s d i c t i o n  i n  s u i t s  between l a n d lo rd  and t e n a n t  from th e
23

C i v i l  C ourts  to  the  Revenue C o u r ts .  The law o f  d i s t r a i n t  

was m o d if ied  but no t  a b o l i s h e d :  the  crops cou ld  be d i s t r a i n e d
2k

f o r  a r r e a r s  o f  r e n t  f o r  one year  o n ly .  The power v e s t e d

The Bengal Act,  

The Bengal A ct ,  

The Bengal A ct ,

15 .  I b i d . ,
1 6 . I b i d . , s e c . 7 .
17 .  The Bengal Rent Act,  1859, s e c . 17 

I 869 , s e c . 18 .
18 .  The Bengal Rent A ct ,  1859, s e c . 18 

I 869 , s e c . 19 .
19* The Bengal Rent A ct ,  1859, s e c . 21 

I 869 , s e c . 22 ,
2 0 .  I b i d . T s e c . 2.
2 1 .  The Bengal Rent A ct ,  1859, s e c . 9; The Bengal A ct ,  

I 869 , s e c . 10 .
2 2 .  The Bengal Rent A ct ,  1859, s e c . 10$ The Bengal A c t ,  

I 869 , s e c . l l .
23 .  The Bengal Rent A ct ,  1859, s e c . 23.
2*+. I b i d . j s e c . 113; The Bengal Act,  1869 , s e c . 69 .



i n  t h e  zemindars and o th e r  l a n d h o ld e r s  o f  com pell ing  th e  

a t t e n d a n c e  o f  t h e i r  t e n a n t s  f o r  th e  a d ju s tm e n t  o f  t h e i r  

r e n t s  o r  f o r  any o th e r  purpose was w ithdraw n ,  and a l l  su ch  

p e r so n s  were p r o h i b i t e d  from adopting  any means o f  com pulsion
25

f o r  e n f o rc in g  payment o f  th e  r e n t s  due to  them. The Act

in t r o d u c e d  f o r  th e  f i r s t  time d e f i n i t e  p r o v i s i o n s  r e g a r d i n g
26 27 

s u i t s  f o r  a r r e a r s  o f  r e n t  and e x e c u t io n  o f  i t s  d e c r e e s .

But th e  d e f e c t s  in  the  Bengal Rent A ct ,  1859 soon

a p p e a re d .  In  th e  a p p l i c a t i o n  o f  th e  p r o v i s i o n s  f o r

enhancement o f  r e n t  the  f i r s t  s e r io u s  d i f f i c u l t y  was
28

e n c o u n te r e d .  In  H i l l s  v .  Iswar Ghose Peacock C . J .  d e c id e d

i n  1862 t h a t  a Mf a i r  and e q u i t a b l e  r e n t 11 under  t h e  Bengal

Rent Act,  1859, wa s no th ing  more or l e s s  t h a n  th e  c o m p e t i t io n

r e n t  o f  t h e  Western econom is ts .  That d e c i s i o n  d id  n o t

commend i t s e l f  as sound to  th o se  who were b e s t  a c q u a in te d

w i t h  th e  t r u e  p o s i t i o n  and r i g h t s  o f  t h e  Bengal r a i v a t s .

Three y e a r s  a f t e r w a r d s ,  i t  was o v e r r u l e d  by t h e  High C ourt
29

i n  what i s  p o p u la r ly  known as the  G rea t  Rent Case o f  1865*

The m a j o r i t y  o f  th e  Court r e p u d ia t e d  th e  d e f i n i t i o n  o f  

economic r e n t  and the  th e o ry  t h a t  r e n t  ought  to  be f i x e d  

by c o m p e t i t io n ,  as i n a p p l i c a b l e  to  th e  customs and c o n d i t i o n s

25 .  The Bengal Rent Act,  1859, s e c . 11; The Bengal A c t ,
I 869 , s e c . 12 .

26. The Bengal Rent Act,  1859, s e c . 32 .
27. I b i d . ,  s e c . 105.
2B* (1862) M a r s h a l l fs R e p o r t s ,  151 = W.R. s p l . v o l .  p . 4-8#
29. Thakooranee v .  B isheshur  (1865) B.L.R. sup .  v o l . 202 F .B.



of the Country and they held the words 11 fair and equitable
r e n t 11 to  mean “that proportion o f  the gross produce c a lc u la te d

in  money to which the zemindar was e n t i t l e d 11 and to  be

e q u iv a le n t  to the varying expressions "pargana r a t e s '1,

' r a t e s 1 paid for s im i la r  lands in  the adjacent p la c e s  and
30

" ra tes  f ix e d  by the law and usage of  the country".

In the meantime the amendment o f  the Bengal Kent 

Act, 1859 had been suggested in  1863 by S ir  Barnes Peacock,  

th en  Chief J u s t ic e  o f  Bengal and a lso  by the Revenue
31

a u t h o r i t i e s  o f  the horth-V/estern Provinces.  The su b jec t

was f u l l y  d iscussed  by the High Court o f  Bengal and the
32

India  Government and an amending B i l l  was drawn up by

Mr. V/. Muir and c ir c u la te d  for opinion in  august, 1865. But
S ir  C e c i l  Beadon, then l ie u te n a n t  Governor o f  Bengal,  s tro n g ly

deprecated  fresh l e g i s l a t i o n .  In 1867 he again  sa id  th a t

any change in  the p r in c ip le s  of  the Act o f  1859 would
33

produce undesirable  r e s u l t s .  F in a l ly ,  in  1869 by the Bengal 

Act o f  that  year, the t r i a l  o f  rent s u i t s  was tr a n s fe rre d
3^

from the revenue to the C i v i l  Courts. That Act embodied 

verbatim the su bstant ive  law o f  the Act o f  1859 which i t

30. Ibid. , pp.226-228.
31. Despatch to The Secretary of State ho. 6 dated 21st March,

1882 , para. 5 = Selections, p .2 .
32. Sir C.P. Ilbert's speech dated 2nd March, 1883 =

Selections, pA5«
33* Despatch to The Secretary of State ho. 6 dated 21st March, 

1882 , para. 6 .
3*+. The Bengal Act, 1869 , sec.33*



rep ea led .

The following were considered to be the chief
d e f e c t s  in the Rent Acts o f  1859 1869s-

11' ( i )  In the absence o f  v i l l a g e  records the r a i v a t s  had
great d i f f i c u l t y  in  proving p o s s e s s io n  o f  a l l  t h e i r  
f i e l d s  for  12 years  continuously .  I t  had been the  
zemindars1 p r a c t ic e  to change the f i e l d s  in  the  
p ossess ion  o f  r a iv a t s  before 12 years  had exp ired  
in  order to prevent th e ir  acquiring occupancy r i g h t s ,  
or to get them to  execute l e a s e s  for  per iods  l e s s  
than 12 years .

( i i )  I t  was not l a i d  down in  the Act what period  should  
expire before a claim to  enhance r e n t s  could be 

# en ter ta in ed .

( i i i )  The landlords had great d i f f i c u l t y  in  proving th a t  
there had been an increase  in  the va lu e  o f  the
produce because there  were not o f f i c i a l  p r ice  l i s t s .

35
( i v )  There was no d e f i n i t i o n  o f  improvements11.

The Act o f  I 869 proved to be in  some r e s p e c t s  

unworkable. The period from 1870 onwards had been marked, 

on the one hand, by in cessa n t  e f f o r t s  o f  the lan d lord s  to  

o b ta in  higher ren ts  and i l l e g a l  abwabs. and on the o th e r ,  

by a determined o p p o s i t io n  o f  the tenants  to  demands which  

they  conceived u n ju st .  In Eastern Bengal e s p e c i a l l y ,  where 

th e  value o f  the produce was increas ing  owing to  the c u l t iv a t i c
i

o f  ju te ,  the landlords found great d i f f i c u l t y  in  suing for  

enhancements. The tenants  combined to r e s i s t  the la n d lo r d s ,  

and in some d i s t r i c t s  they refused  to pay t h e i r  r e n t s .

The h is to ry  o f  the per iod  immediately a f t e r  the Permanent

Sett lem ent was repeated .  Agrarian d isc o n te n t  grew, and fo r

35* The report  o f  the Land Revenue Commission, Bengal, dated  
2 1st  March. lQ*+0. v o l .  I . ,  nara. 7 0 ,



some years the amendment of the Rent Act became the 

subject of agitation. In Pubna d is tr ic t  r io ts  occurred 

in 1873, when the e'state of katore Raja came in to the 

market, and was purchased by five zemindars, each of whom 

tr ied  to make the best of his bargain by raising his rent. 

uThe landlords were Hindus, the tenants were Muslims; and 

relig ious difference, fanned the flame of opposition by 

the la tter  to the demands of a new and rent-raising landlord, 

Short measurements, i l le g a l  cesses,the forced delivery of 

agreements to pay enhanced rents, were the main grievances 

which the cultivators banned themselves together to r e s is t1’. 

Though the disturbances were put down with the strong hand 

(there were 2h2 arrests and 99 convictions in the sadar sub

division  of Pabna) the enquiries which the Government made 

into the cause of the outbreak brought into very clear 

l igh t the substantial character of the tenant’s grievances 

and the need of applying a drastic remedy. The Agrarian 

Disputes Act, 1876 was passed only to meet emergencies 

lik e  those of 1873 by transferring, in special lo c a l i t ie s  

and for a limited period, the jurisdiction in matters of 

enhancement and arrears from the Civil Courts to the 

Revenue authorities. The Act was a temporary measure, 

designed to be supplemented later by permanent leg is la t io n  

bi*£ i t  was never actually put into force.



S i r  R. Temple t h e n  L ie u te n a n t  Governor o f  B engal ,

p ro p o sed ,  i n  August, 1876, t o  i n t ro d u c e  a B i l l  t o  d e f in e  t h e

p r i n c i p l e s  on which th e  r i g h t s  o f  occupancy r a i v a t s  and

t e n u r e - h o l d e r s  should  be f i x e d ,  to  s i m p l i f y  th e  p ro c e d u re

f o r  r e a l i s i n g  a r r e a r s  o f  r e n t  in  u n d i s p u te d  ca se s  and to

make th e  i n t e r e s t  o f  an ..occupancy r a i v a t  l i a b l e  to  s a l e  f o r

d e f a u l t  i n  paying r e n t  and t r a n s f e r a b l e  by p r i v a t e  agreement*

These p ro p o s a l s  had n o t ,  however, been f u l l y  c o n s id e r e d

when S i r  R. Temple, e a r l y  i n  1877* made o v e r  charge to

S i r  Ashley Eden; i t  was t h e n  a r ran g ed  t h a t  t h e  l a r g e r
be

amendment o f  th e  law s h o u l d / d e f e r r e d  and a B i l l  p ro v id in g  

on ly  f o r  th e  r e a l i s a t i o n  o f  u n d is p u te d  a r r e a r s  i n t r o d u c e d  

a t  once .  When, however, t h e  B i l l  was i n t r o d u c e d  i n  t h e  

Bengal C o u n c i l ,  i t  was found im p r a c t i c a b l e  t o  l i m i t  i t s  

scope to  p rocedure  o n ly .  There was a l e n g th y  d i s c u s s i o n  

o f  th e  q u e s t i o n  whether r i g h t  o f  occu^pjacy cou ld  be 

t r a n s f e r r e d  and i t  was r e c o g n i s e d  t h a t  t h e  l e g i s l a t u r e  would 

have to  amend th e  law r e l a t i n g  t o  e j e c tm e n t ,  d i s t r a i n t ,  

i n s t a l m e n t s  and d e p o s i t  o f  r e n t  and s u b - l e t t i n g .  In  

Feb ruary  1879, a m a j o r i t y  o f  t h e  S e l e c t  Committee recommended 

t h a t  a t o t a l  r e v i s i o n  o f  t h e  Rent Law m us t ,  once f o r  a l l ,  

be f a i r l y  fa c e d .

This  p ro p o sa l  was s u p p o r te d  by S i r  Ashley Eden and

in  A p r i l ,  1879, '£he Government o f  I n d i a  s a n c t io n e d  th e  

fo rm a t io n  o f  a Commission to  p re p a re  a d i g e s t  o f  th e



e x i s t i n g  s t a t u t e  and case law and to frame th e  d r a f t  o f

a co n so l id a ted  B i l l .  Meanwhile, a separate  d i s c u s s io n

had been going on w i th  r e f e r e n c e  to  th e  ab uses  p r e v a i l i n g

in  th e  r e l a t i o n s  between l a n d lo r d s  and t e n a n t s  i n  B ehar .

As f a r  back as the  yea r  1868, Lord Lawrence, who was th e n

the Governor General o f  India ,  had recorded a minute regarding

the  d e p re s s e d  s t a t e  o f  th e  p e a s a n t ry  i n  B ehar ,  i n  which he

s a i d  t h a t  he b e l ie v e d  " t h a t  i t  would be n e c e s s a r y  f o r  t h e

Government, sooner or l a t e r ,  to  i n t e r f e r e  and p a s s  a law,

which should thoroughly p ro tec t  the r a j y a t  and make him, 
i s

what he/now only in  name, a f r e e  man, a c u l t i v a t o r  w i th  

th e  r i g h t  to  c u l t i v a t e  th e  land  he h o ld s ,  p ro v id e d  he pays 

a f a i r  r e n t  f o r  i t " .  Again in  th e  y e a r s  1875 and 1876, 

when c o n d i t i o n s  in  Behar came under c o n s i d e r a t i o n ,  i t  was 

acknowledged t h a t  some remedy must be a p p l i e d .  Two y e a r s  

l a t e r ,  th e  L ie u te n a n t  Governor, S i r  Ashley Eden, a p p o in te d  

a committee o f  e x p e r ien ced  Behar o f f i c i a l s  to  a d v i s e  on 

th e  m a t t e r ;  and on th e  8t h  March, 1879, t h e y  su b m i t te d  a 

r e p o r t ,  p ropos ing  so many changes o f  t h e  e x i s t i n g  law t h a t  

th e y  d id  n o t  cons ider  t h a t  the  re q u i r e m e n ts  o f  th e  case  

cou ld  be p ro p e r ly  met by mere amendments. They were o f  

th e  o p in io n  t h a t  th e  whole Rent Law sh o u ld  be r e c a s t .  Thus 

two in dependen t  committees a r r i v e d  s im u l t a n e o u s ly  a t  t h e  

same c o n c lu s io n ,  namely t h a t  the  time f o r  a complete 

r e v i s i o n  o f  th e  e x i s t i n g  law had a r r i v e d .



The Rent Law Commission was a p p o in te d  in  A p r i l ,

1879 abou t  a month a f t e r  th e  p r e s e n t a t i o n  o f  th e  r e p o r t  

on Behar and t h a t  r e p o r t  was r e f e r r e d  to  th e  Commission fo r  

c o n s i d e r a t i o n .  The Commission sub m it ted  i t s  r e p o r t  w i th  

a d r a f t  Tenancy B i l l  i n  Ju n e ,  1880. S i r  Ashley Eden a c c e p te d  

t h a t  B i l l  as a r e a s o n a b le  b a s i s  fo r  l e g i s l a t i o n  and p l a c e d  

Mr. Reynolds  upon s p e c i a l  d u ty .  He p r e p a r e d  a second d r a f t  

B i l l  i n  May, 1881; and i n  J u l y  o f  th e  same y e a r ,  S i r  Ashley  

Eden su b m i t te d  h is  r e p o r t  w i th  a t h i r d  d r a f t  B i l l ,  embodying 

th e  p r o v i s i o n s  as f i n a l l y  s e t t l e d  by him. The r e p o r t  o f  

th e  Bengal Government was subm it ted  by t h e  I n d i a  Government 

w i th  t h e i r  own p ro p o s a l s  to  the  S e c r e t a r y  o f  S t a t e  f o r  

I n d i a  in  March, 1882. And fo l low ing  t h e  i n s t r u c t i o n s  

r e c e i v e d  from him as to  th e  g en e ra l  l i n e s  o f  l e g i s l a t i o n ,  

t h e  B i l l  was in t ro d u c e d  in to  the  In d ia  C o un c i l  on t h e  2nd
36

March, 1883* That B i l l ,  a f t e r  being tw ic e  r e c a s t  and 

m a t e r i a l l y  a l t e r e d ,  was f i n a l l y  p assed  by th e  C ounc i l  as 

th e  famous Bengal Tenancy Act,  1885, which r e p a i r e d  th e  

d e f e c t s  i n  th e  Rent Acts o f  1859 I 869 .

36 .  S i r  C .P. I l b e r t fs s p ee ch  in  th e  C ounc i l  o f  th e  Governor 
G ene ra l  i n  In d ia  d a t e d  2nd March, 1883 = S e l e c t i o n s T 
p p . ^6 -^7 ;  Despatch to  th e  S e c r e t a r y  o f  S t a t e  A0 .6  d a t e d  
2 1 s t  March, I 082 , pa r  a s .  11 to  35; The Bengal Supplem entary  
A d m in i s t r a t io n  r e p o r t  1882-87 (com piled  by G .A .G r ie rso n ,  
C a l c u t t a :  Bengal S e c r e t a r i a t  P r e s s , 1887) p p . 9 ^ 9 7 ;  
S ta tem en t  o f  o b j e c t s  and reasons  o f  th e  B i l l  o f  lo 8 3 ,  
p a r a s .  5 to  10 = S e l e c t i o n s , pp. 19*+*-95; The r e p o r t  o f  
t h e  Land Revenue Commission, Bengal d a te d  2 1 s t  March,
19^ ,  v o l . I ,  p a r a s .  59- 61 .



CHAPTER 2

C la s s e s  o f  r a i y a t s #

I n  t h i s  c h a p te r  we s h a l l  c o n s id e r  th e  meaning o f  

t h e  word r a i y a t , th e  d i f f e r e n t  c l a s s e s  o f  r a i y a t  and th e  

d i f f e r e n c e  between th e  i n c i d e n t s  of th e  t e n u r e s  o f  th e  

d i f f e r e n t  c l a s s e s #  We s h a l l  devote  s p e c i a l  a t t e n t i o n  to  

r a i y a t s  w i th  an occupancy r i g h t ,  c o n s i d e r in g  n o t  o n ly  i t s  

n a t u r e  b u t  a l s o  th e  v a r io u s  c i rcu m s tan ces  i n  which i t  

cou ld  be  ac q u i r e d  and ex t in g u ish ed #  The d i f f e r e n c e s  

be tw een  a t e n u r e - h o l d e r  and a r a l y a t  w i l l  be  i n d i c a t e d  and 

th e  s i t u a t i o n  o f  r a i y a t s  a t  f i x e d  r a t e s  and non-occupancy  

r a i y a t s  w i l l  be cons idered#

S e c . l#  Who are  r a i y a t s #

Meaning of  r a i y a t #  -  "The A rab ic  word fR a y e t f o r  

<R y o t t , tf s a i d  Rouse, " s t r i c t l y  means no more t h a n  s u b j e c t ,  

and i t s  p l u r a l  Raaya# which i s  the  term m o s t ly  u se d  i n  t h e  

A c ts  o f  G-overnment or  p o l i t i c a l  d i s q u i s i t i o n s ,  s i g n i f i e s  

i n  a c o l l e c t i v e  sense the  p eo p le  or s u b j e c t s ;  a p p ly in g  

however more p a r t i c u l a r l y  t o  th e  i n f e r i o r  c l a s s e s ,  b u t  

n o t  n e c e s s a r i l y  c u l t i v a t o r s ,  nor  any t e n a n t s  a t  a l l  to  

t h e  King, o r  any o th e r  p e r s o n s "#1 A ccord ing  to  W ilso n ’ s

1# C#W.B#Rouse, D i s s e r t a t i o n  on Landed P r o p e r t y  o f  Bengal 
( London: John S to c k d a le ,  1791) PP* 73-74$ G# Campbell ,  
Cobden Club Essay  on Land Tenure o f  I n d i a  (London: Mac
m i l l a n  & C o . i  1&70, h e r e i n a f t e r  r e f e r r e d  t o  as Cobden 
Club E s s a y ) p# l62 ;  N # B # E .B a i l l ie ,  o p . c i t # #p#55#f#n#



g l o s s a r y  and S h a k e s p e a r ' s  d i c t i o n a r y ,  r a i y a t  a p p e a r s  to
2 3mean a s u b j e c t ,  c u l t i v a t o r  o r  peasan t*  "F or  t h e  te rm  

r y o t ” * s a i d  Colebrooke ,  “ though p r o p e r l y  i n t e n d i n g  a 

s u b j e c t  g e n e r a l l y ,  i s  r e s t r i c t e d  to  mean c i t i z e n s  con

t r i b u t i n g  d i r e c t l y  to  the  revenue of  th e  S t a t e ,  w he the r  

as  t e n a n t s  o f  lan d  pay ing  r e n t ,  o r  as t r a d e r s  and a r t i f i c e r s  

p a y in g  t a x e s " M r .  G ran t ,  the  O f f i c e r - i n - C h a r g e  o f  th e  

k h a l s a  o r  th e  Exchequer o f f i c e  under  the  s e r v i c e  o f  th e  

E a s t  I n d i a  Company, t e l l s  u s  t h a t  the  r a i y a t s  o f  Bengal 

" a r e  t h e  husbandmen and p e a s a n t ry "  and " t h e y  h o ld  d i r e c t l y  

o f  th e  P r in c e  by immemorial usage”• Gholam H o ssa in  Khan, 

a h i s t o r i a n ,  i n  answer to  a q u e s t io n  pu t  t o  him by  

M r* C a ld ico t t  co n d u c t in g  an en q u i ry  under  th e  o r d e r s  o f

2* F i f t h  R ep o r t  from th e  S e l e c t  Committee o f  t h e  House o f  
Commons« l6 l2 «  n .2 0 :  N .B » E .B a i l l i e .  o p . c i t .» p . x x x i i ;  
C i v i l i a n ,  o p . c i t . , pp* i x ,  21; W.W*Hunter, Bengal  MS. 
R ecords ,  v o l . I ,  p.47*

3» H ur ish  v .  A lexander  (1863) M a r s h a l l ' s  R e p o r t s ,  U79 a t  
i|&2-83; H.H.Wilson, G lo ssa ry  (London: H .A l le n  & C o . ,
1855) PP« i ,  Uh3> G lo ssa ry  t o  th e  F i f t h  R e p o r t  from t h e  
S e l e c t  Committee o f  th e  House of Commonst 1812.

U* H .T .C o leb roo k e ,  Remarks on th e  P r e s e n t  S t a t e  o f  th e  
Husbandry and Commerce o f  Bengal ( C a l c u t t a ,  1793)
P -3 3 .

5# Quoted by  C.W.B.Rouse, o p . c i t * , p*73*



the Court of Directors in their revenue general le tter

o f 12th April, 1786, in pursuance of section 39 of the

P it t 's  India Act, 178^, for the purpose of ascertaining
6

the rights of landholders, defined raiyats as "all who

reside within the limits of any person's territory are
7 8

that person's ryots"* Rovroyan in answer to the said 

enquiry defined a raiyat as "a person holding a portion
  9

o f land subject to the payment of revenue".

Messrs. David Anderson, Charles Croites and George 

Bogle, the Commissioners appointed in 1776 to co llect  

materials for the settlement of the revenue of Bengal 

defined raiyat as "the immediate occupant of the s o i l ,  

whether he is  considered £®:-- proprietor or tenant . . .  The 

word 'ryot' in its  most extensive signifaction means 

a subject, but is usually applied to the numerous and 

inferior class of people, who hold and cultivate small

6. J.II.Harington, Analysis, vol. I l l ,  p .227#
7. Ibid., p .335.
8. 'Rovroyan' = was a chief officer in the revenue 

department, next to the Dewan under the native 
government (C.W.B.Rouse, o p . c i t . . p . 320).

9. J.H.Harington, Analysis, v o l . I l l ,  p .352.
10. Sir John Shore's Minute dated loth June, 1789? para. 216 

J.H.Har ington, Analysis, vol. I l l ,  pA l9; Cunningham J's  
Minute quoted by Sir C.P.Gilbert in his speech dated
2nd March, 1883 while moving for leave to introduce 
the Bengal Tenancy B ill ,  1883 = Selections, p .4-2.



11spots of land on their own accounts11. In the opinion
o f  Lord W il l iam  B en t inck  th e  term r a i y a t  11 com prises  t h e

12
whole a g r i c u l t u r a l  community” * The Board o f  Revenue a l s o

i n  i t s  c i r c u l a r  No* 29 d a ted  12 th  November, 1833 d i r e c t e d

t h a t  ”und e r  t h e  g e n e ra l  term 1 r y o t 1« i t  i s  i n t e n d e d  to

i n c l u d e  ev e ry  c l a s s  o f  u n d e r - t e n a n t  o r  husbandman (no t
13b e in g  a h i r e d  l a b o u r e r ) ” . An anonymous w r i t e r  o b se rv e d

lb
i n  a p u b l i s h e d  a r t i c l e  t h a t  ” th e  word *ryct* does n o t  

n e c e s s a r i l y  mean a c u l t i v a t o r  fo r  a man may be a r y o t  

w i th o u t  being  h im se l f  a c u l t i v a t o r *  I t  has p a r t i c u l a r
15

r e f e r e n c e  to  j o t e . Persons who have l a n d s  i n  t h e i r  own

.1o t e  o r  i n  th e  ,1o te  o f  o t h e r s ,  or  who a r e  r e s i d e n t s  i n
16 17

any ze m in d a r i  o r  t a l u k , a re  c a l l e d  r y o t s ” *

11. The r e p o r t  o f  M essrs .  Anderson, C r o f t e s  and Bogle 
d a te d  2 5 th  March, 1778, Appendix No. lb ,  pp.3^5-^+6 
(Home S e r i e s ,  Misc. 20o, v o l . I ,  I n d i a  O f f i c e  L i b r a r y ,  
London); E .H.VJhinfie ld ,  op. c i t . , p . l 5 ;  J .H .H ar  in g to n ,  
A n a l y s i s , v o l . I I ,  p . 65.

1 2 . Governor G e n e ra l ! s  Minute , d a te d  2 6 th  Septem ber,  1832, 
p a r a .  18 = Suader Board o f  Revenue P ro c e e d in g s ,  B enga l ,  
Range 81, v o l . 56, s e r i a l  No. 'bk  d a te d  3 rd  May, 1833* 
I n d i a  O f f i c e  L ib r a r y ,  London; C i v i l i a n ,  o p . c i t . , p . i x .

13• Sudder Board o f  Revenue P ro ceed in g s ,  B en g a l ,  Range 81, 
v o l . 62, s e r i a l  No. 39* In d ia  O f f ic e  L i b r a r y ,  London.

I 1*. A r t i c l e  on  ” th e  zemindar and th e  R yo t” = C a l c u t t a  
Review, l S 1̂ ,  v o l .V I ,  p . 323.

15. -iote = h o ld in g  o f  a r a i y a t  (M. F inucane and Ameer A l i ,  
o p .  c i t . ,  p . 869)..

1 6 . 1 z e m i n d a r i1 = e s t a t e .
17 .  1 t a l u k 1 = a t e n u re  (C.W.B. Rouse, o p . c i t . , p . 321;

M. F inucane  and Ameer A l i ,  o p . c i t . ,  p . 9 0 1 ; .



As t h e r e  was no s t a t u t o r y  d e f i n i t i o n  o f  r a i y a t  

b e f o r e  th e  Bengal Tenancy Act,  1885, th e  High Court  a t  

C a l c u t t a ,  however, had i n  s e v e r a l  ca ses  t o  d e f i n e  t h e  s t a t u s  

a r a i y a t  and d i s t i n g u i s h  i t  from t h a t  o f  a t e n u r e - h o l d e r  

a s  t h e  i n c i d e n t s  o f  a r a j y a t i  ho ld ing  under  th e  law 

d i f f e r e d  i n  s e v e r a l  m a t e r i a l  r e s p e c t s  from th o s e  o f  a
18t e n u r e .  I n  th e  case o f  Mahara.ia f larendra  Harayan Bhun 

i t  was h e ld  t h a t  ’’p e rsons  p o s s e s s in g  an i n t e r e s t  i n  l a n d  

i n t e r m e d i a t e  between th e  p r o p r i e t o r  o f  an e s t a t e  and t h e
19r y o t s T a r e  n o t  r y o t s ” . In  Dhummt v .  Gooman S e to n -K a r r

and Jackson^ J J . ,  o b s e rv e d : -  ” I t  i s  ve ry  d i f f i c u l t  t o  l a y

down any g e n e r a l  i n t e r p r e t a t i o n  o f  th e  word ’r y o t s 1. As

a g e n e r a l  r u l e ,  they a r e  th e  c u l t i v a t i n g  t e n a n t s ,  bu t  th ey

may n o t  be c u l t i v a t o r s  a t  a l l  th em se lves ;  th e y  may c u l t i v a t e

t h e i r  l a n d  by h i r e d  l a b o u r  or by under t e n a n t s ” . A r a i y a t

who he ld  l a n d  under c u l t i v a t i o n  by h im s e l f  o r  by o t h e r s  was
20

d e c l a r e d  n o t  to  be a middleman. Mere s u b - l e t t i n g  o f  p a r t

o f  th e  h o ld in g  d id  no t  a l t e r  the  o r i g i n a l  c h a r a c t e r  o f  a
21

r a j y a t ’ s. h o ld in g .  When a t e n a n t  took  l a n d  f o r  a g r i c u l t u r a l

18 .  quo ted  in  t h e  Law o f  Landlord and Tenant  e d i t e d  by t h e  
Board o f  Revenue, Bengal ,  186>W f o r  u s e  o f  Revenue 
O f f i c e r s ,  p . 3 .

19 .  (186*0 W.R. Gape v o l .  (Act X) 6l*
20. Karoo v .  Luchmeeput (1867)7 W.R (C.R) 15 a t  l 6 ; Ram 

v .  Lukhee (1864) 1 W.R (C .R ) '71} K alee  v .  Ram (1555)
9 W.R. 3 ^ .

2 1 . Ujna v .  Uffia (1867) 8 W.R.181.



p u rp o s e s  and e r e c t e d  b u i ld in g s  on i t  he s t i l l  c o n t in u e d

t o  be a r a i y a t . He d id  n o t  become a middleman s im ply

b e c a u s e ,  i n s t e a d  o f  c u l t i v a t i n g  th e  l a n d ,  he e r e c t e d  shops
22

o n  i t  and r e c e i v e d  r e n t  from th e  s h o p -k ee p e r .  M i t t e r  J . ,

o b s e r v e d : -  ’’Whatever may be th e  t r u e  d e f i n i t i o n  o f  t h e  r y o t

a s  used  i n  Act X o f  1859* i t  i s  by no means n e c e s s a r y  t h a t
23

he sho u ld  be an a c tu a l  c u l t i v a t o r ” . ” The o n ly  t e s t  o f  a

r y o t i  i n t e r e s t ” , s a id  F i e l d  J . , ” i s  to  see  i n  what c o n d i t i o n

t h e  l a n d  was when th e  tenancy  was c r e a t e d .  I f  t h e  r y o t s

were a l r e a d y  i n  p o s s e s s io n  o f  the l a n d ,  and th e  i n t e r e s t

c r e a t e d  was a r i g h t  no t  to  th e  a c t u a l  p h y s i c a l  p o s s e s s i o n

o f  t h e  l a n d ,  but to  c o l l e c t  the r e n t s  from th e  r y o t s T\ t i s

n o t  a r y o t i  i n t e r e s t .  I f  on th e  o th e r  hand, th e  l a n d  was

j u n g l e  o r  u n c u l t i v a t e d  or  unoccup ied ,  and th e  t e n a n t  was

l e t  i n to  p h y s i c a l  p o s s e s s io n  o f  th e  l a n d ,{ j th a t  would be a

r v o t i  i n t e r e s t ;  and th e  n a tu re  o f  t h i s  i n t e r e s t  so c r e a t e d

would n o t ,  acco rd in g  to  a number o f  d e c i s i o n s  o f  t h i s  
be

c o u r t , / a l t e r e d  by the  subsequent  f a c t  o f  th e  t e n a n t  sub-
21*

l e t t i n g  to  u n d e r - t e n a n t s ” .

I n  t h i s  s t a t e  o f  j u d i c i a l  d e c i s i o n s  as to  t h e

22« Khuj o o r  u n i s  s a v~. • Ahmed ( I 869) 11 W1R.88.
2 3 .  bu rga  v .  U nda tann issa  (1872) 9 B.L.R. 113.
2 1*. Durga v .  K a l id a s  (1881) 9 C.L.R. 1+4-9.



status of a raiyat, the framers of the Bengal Tenancy
A c t ,  1885 d e f in e d  a r a i y a t  i n  s e c t i o n  5(2)  on t h e  b a s i s  

25
o f  t h e  r e p o r t ^  o f  th e  Rent Lav Commission, 1880 and i n

co n fo rm ity  w i th  the  e a r l i e r  r u l i n g s  o f  t h e  High C o u r t ,

as  ‘‘p r i m a r i l y  a person  who has a c q u i r e d  a r i g h t  t o  ho ld

l a n d  f o r  the  purpose o f  c u l t i v a t i n g  i t  by h i m s e l f ,  o r  by
26

members o f  h i s  fam ily  or  by s e rv a n t s  or  l a b o u r e r s ,  o r  

w i t h  t h e  a id  ,of p a r t n e r s ,  and in c lu d e s  a l s o  t h e  s u c c e s s o r s  

i n  i n t e r e s t  o f  persons  who have a c q u i r e d  such  a r i g h t ' 1.
27

The i n t e r e s t  o f  a r a i y a t  was termed a h o ld in g ,  A p e r s o n

s h o u ld  no t  be deemed to  be a r a j y a t . u n l e s s  he h e ld  l a n d

e i t h e r  immediately under a p r o p r i e t o r  o r  im m edia te ly  under
28

a t e n u r e - h o l d e r .

I t  may now be observed  t h a t  t h e  d e f i n i t i o n  o f

r a i y a t  p rov ided  in  s e c t i o n  5(2) o f  th e  Act was n o t  e x h a u s t iv e

t h e r e  was no th ing  in  th e  d e f i n i t i o n  which would ex c lu d e
30a p e r s o n  who had ta k e n  l a n d  f o r  h o r t i c u l t u r a l  purposes#

25* P a ra .  10 o f  the  r e p o r t .
26. The words " s e r v a n t s  or l a b o u re r s "  were s u b s t i t u t e d  f o r  

th e  words " h i r e d  s e rv a n ts "  by s e c t i o n  5 o f  th e  Bengal 
Tenancy (Amendment) Act,  1928; The r e p o r t  o f  th e  S e l e c t  
Committee of  th e  Bengal Tenancy (Amendment) B i l l ,  1926 :̂  
c l a u s e  7 = The C a l c u t t a  G aze t te  d a te d  J u l y  22 ,  1926 , 
p a r t  IV, p . 60.

27. The Bengal Tenancy Act, 1885, s e c .  3 (5 )  5 (B efo re  t h e  
Amending Act o f  1928 i t  was c la u s e  (9 ) )  5 The r e p o r t  o f  
th e  Rent Law Commission, 1880, p a r a .  10*

28. The Bengal Tenancy Act,  1885, s e c . 5(3)  •
29 . Mohesh v .  Manbharan (1901) 5 C.L.J* 522.
30. Hurry v .  Aursingh (1893) I .L .R .  21 C a l .1 2 9 ;  Umr.ap. v .

Mo homed Ro.iabi (1899) I»L.R. 27 Ceil. 205*



The word ' r a i y a t 1 d id  no t  n e c e s s a r i l y  mean an a g r i c u l t u r a l

t e n a n t .  I t  was sometimes used  in  o f f i c i a l  documents t o
31

mean t e n a n t s  i n  g e n e r a l .  I t  was p ro v id e d  in  s e c .  5(3)

o f  th e  Act t h a t  a p e r so n  must no t  be deemed to  be r a j y a t

u n l e s s  he h e ld  la n d  e i t h e r  immediately  u nder  a p r o p r i e t o r

o r  im m edia te ly  under a t e n u r e - h o ld e r  • But i n  th e  F u l l
32Bench D e c i s io n  in  B in o d la l  v .  Kalu. i t  was h e ld  t h a t  when

a p e r s o n  a c q u i r e d  a r i g h t  to  hold l a n d  bona f i d e  from one

whom he, bona f i d d  b e l i e v e d to  have t h e  r i g h t  to  l e t  him

i n t o  p o s s e s s i o n  of  th e  l a n d ,  he was a r a j y a t , a l th o u g h

t h e  p e r so n  under whom he he ld  might be a t r e s p a s s e r .

I t  was adm it ted  by the  f ram ers  o f  t h e  Bengal

Tenancy A ct ,  1885 t h a t  th e  d e f i n i t i o n  o f  r a j y a t  g iv e n  i n

s e c .  5(2) was not  e x h a u s t iv e .  While moving f o r  l e a v e  to
33

i n t r o d u c e  th e  B i l l  o f  1883 S i r  C.P. I l b e r t  s a i d : -  

11 How i s  t h a t  c l a s s  ( r a j y a t ) to  be d e f in e d  ?

I  have o f t e n  asked t h a t  q u e s t io n ,  and th e  answers which

I  have r e c e i v e d  remind me o f  the  well-known answer which 

i s  s a i d  to  have been g iven  by a Cambridge u n d e r g ra d u a te

t o  t h e  Board o f  examiners who p re s s e d  him s o r e l y  to  d e f i n e

3 1 .  The S e c r e t a r y  o f  S t a t e  v .  Jaday (1916) 21 C.W.N. ^52.
32 .  (1893) I .L .R .  20 Cal .  708 a t  713 F .B.
33 .  S e l e c t i o n s , p . 5^.



t h e  c e n t r e  o f  a c i r c l e .  He t r a c e d  a c i r c l e  w i th  h i s  f i n g e r  

i n  t h e  a i r ,  p o in te d  to t h e  middle o f  i t ,  and s a i d  ' t h e r e 1.

We a l l  know in  g e n e ra l  way what i s  meant by e x p r e s s i o n  

' r a j y a t ' ; We a l l  know i n  a g e n e ra l  way what we mean when 

we sp ea k  o f  th e  r e s i d e n t  or s e t t l e d  r a j y a t , o r  o f  th e  r e s i d e n t  

o r  s e t t l e d  c u l t i v a t o r ;  bu t  we can n o t  g iv e  any p r e c i s e  

d e f i n i t i o n  o f  th e  c l a s s  w i th ou t  run n in g  a s e r i o u s  r i s k  o f  

i n c l u d i n g  some whom we ought  to  e x c lu d e ,  and o f  e x c lu d in g  

some whom.- we ought to  i n c lu d e .  An e lem en t  o f  a r b i t r a r i n e s s  

i s  n e c e s s a r i l y  in h e re n t  i n  every d e f i n i t i o n  which we can 

p o s s i b l y  f ram e" .

D i f f e r e n c e  between t e n u r e - h o l d e r  and r a j y a t . -  The 

c a s e - l a w  as to  th e  d i s t i n c t i o n  between a t e n u r e - h o l d e r  and 

a  r a i y a t  b e fo re  the  p a s s in g  o f  t h e  Bengal Tenancy A ct ,  1885 

was u n c e r t a i n  and in c o n v e n ie n t ,  and was b u i l t  up o f  i s o l a t e d  

c a s e s  d e a l in g  w i th  i n d i v i d u a l  r i g h t s  which were th e  

complement o f  th e  r i g h t s  o f  o th e r  p e r so n s  n o t  b e fo re  t h e
3*+

C o u r t ,  and were t h e r e f o r e  no t  c o n s id e r e d .  The Rent Law
35

Commission, 1880 summarised th e  c a s e - la w s  as  to  t h e

3*+. The r e p o r t  o f  the  Rent Law Commission, 1880, p a r a . 1 9 .
35. I b i d : C .D .F ie ld ,  D i g e s t , p . 38 f . n . 7 .



d i s t i n c t i o n  between th e  two c l a s s e s  o f  t e n a n t s  a s  i t  

s t o o d  b e fo re  th e  Bengal Tenancy A c t ,  1885 under  t h e

f o l lo w in g  g ro u p s : -
/

(a )  t h a t ,  i f  a person  took  la n d  and a t  once s u b - l e t  i t ,  

he became a middleman ( t e n u r e - h o l d e r )  and d id  n o t  

a c q u i r e  a r i g h t  o f  occupancy i n  such l a n d ;

(b) t h a t ,  i f  a r a i y a t ,  who had a c q u i r e d  a r i g h t  o f  occupancy 

i n  l a n d ,  s u b - l e t  such  la n d ,  he d id  n o t  th e r e b y  f o r f e i t  

h i s  r i g h t  o f  occupancy;

(c )  t h a t , s u c h  a r a i y a t  could  n o t ,  by so d o in g ,  a l t e r  t h e  

n a t u r e  o f  h i s  h o ld in g ,  and con v e r t  i t  i n to  an u n d e r -  

t e n u r e .

Under s e c t i o n  5(1) o f  th e  Bengal Tenancy Act,

1885 a t e n u r e - h o l d e r  was d e f in e d  as  " p r i m a r i l y  a p e r s o n  

who has a c q u i r e d  from a p r o p r i e t o r  o r  from a n o th e r  t e n u r e -  

h o ld e r  a r i g h t  to  ho ld  l a n d  f o r  the  purpose  o f  c o l l e c t i n g  

r e n t s  o r  b r in g in g  i t  under c u l t i v a t i o n  by e s t a b l i s h i n g  

t e n a n t s  on i t  and in c lu d e s  a l s o  th e  s u e c e s s o r s 4 n - i n t e r e s t  

o f  p e r so n s  who have ac q u i r e d  such a r i g h t " .  We have n o te d  

above t h a t  s e c .  5 (2 ) d e f in e d  a r a j y a t  as " p r i m a r i l y  a 

p e r s o n  who has  a c q u i re d  a r i g h t  to  hold  l a n d  f o r  th e  

p u rp o se  o f  c u l t i v a t i n g  i t  by h im s e l f ,  o r  by members o f  

h i s  f a m i ly  o r  by s e rv a n t s  or l a b o u r e r s  o r  w i th  t h e  a id  o f



p a r t n e r s ,  and in c lu d e s  a l s o  th e  s u c c e s s o r s - i n - i n t e r e s t  

o f  p e r so n s  who have a c q u i r e d  such a r i g h t 11. The i n t e r e s t
36

of  a t e n u r e - h o l d e r  was d e s ig n a te d  a t e n u r e  w h i le  t h e
37

i n t e r e s t  o f  a r a j y a t  a h o ld in g .

I t  i s  d i f f i c u l t  to  draw a hard  and f a s t  l i n e  o f

d i s t i n c t i o n  between a t e n u r e - h o l d e r  and a r a j y a t . In
38

t h i s  r e g a r d  th e  Rent Law Commission, 1880 o b s e r v e d : -  

" A f t e r  t h e  f u l l e s t  c o n s i d e r a t i o n  o f  t h e  whole 

s u b j e c t  i t  appears  t o  us  im poss ib le  t o  d i s c o v e r  any 

p r i n c i p l e  o f  d i s t i n c t i o n  between r y o t s  and t e n u r e - h o l d e r s  

o r  u n d e r - t e n u r e - h o l d e r s ,  which w i l l  h o ld  good u n i v e r s a l l y  

o r  even i n  t h e  l a r g e  m a j o r i t y  o f  I f  c u l t i v a t i o n

be t a k e n  as th e  t e s t  whether  th e  i n t e r e s t  o f  a p a r t i c u l a r  

t e n a n t  i s  a t e n u r e  (or  u n d e r - t e n u re )  o r  a r v o t i  h o ld in g ,  

a t a l u k d a r . t e n u r e - h o l d e r  or  u n d e r - t e n u r e - h o l d e r , may 

c u l t i v a t e  l a n d  forming p a r t  o f  h is  t a l u k ,  t e n u r e  o r  u n d e r 

t e n u r e ,  w h i le  t h e  p e r so n  commonly c a l l e d  a r y o t  may have 

s u b - l e t  h i s  e n t i r e  ho ld in g  and may n o t  h i m s e l f  c u l t i v a t e  

a s i n g l e  sq u a re  f o o t .  I t  i s  im p o ss ib le ,  t h e r e f o r e ,  t o  say 

t h a t ,  under  a l l  c i r c u m s ta n c e s ,  the  p e r s o n  who c u l t i v a t e s

3 6 .  The Bengal Tenancy Act,  1885, s e c . 3 (1 8 ) .  B efore  th e  
Amending Act o f  1928 i t  was c la u s e  (7)*

3 7 . S up ra , p . 66 .
38 .  P a ra .  20 o f  th e  r e p o r t .



i s  a r y o t , and th e  p e rso n  who does n o t  c u l t i v a t e  i s  a 

t e n u r e - h o l d e r .  I f  the  r e c e i p t  o f  r e n t s  from p e r so n s  i n  

t h e  a c t u a l  o c c u p a t io n  o f  th e  l a n d  be c o n s id e r e d  th e  e s se n c e  

o f  a t e n u r e - h o l d e r  or u n d e r - t e n u r e - h o l d e r ,  t h e n  we f i n d  

r y o t s  a l s o  s u b - l e t t i n g  and r e c e iv in g  r e n t s  from t h e i r  

t e n a n t s  i n  a c t u a l  o c c u p a t io n .  I f  h e r i t a b i l i t y  be t r i e d ,  

t h e  r v o t 1s i n t e r e s t ,  th e  r y o t 1s ho ld ing  i s  h e r i t a b l e  as  

w e l l  as t h e  t a l u k . Is' t r a n s f e r a b i l i t y  t h e  t e s t ?  The 

r y o t ' s  iumml? in dep en d en t ly  o f  Act X o f  1859 and V I I I  

o f  1869 , i s  commonly t r a n s f e r a b l e  by custom. I s  s a l e a b i l i t y  

f o r  i t s  own a r r e a r s  s e t  up as th e  t r u e  d i s t i n c t i o n ?  The 

l a n d l o r d  fit' h i s  own o p t io n  b r in g s  r y o t ' s h o ld in g  to  s a l e  

i n  e x e c u t io n  o f  d ec rees  f o r  r e n t ,  w hile  a t e n u r e  or u n d e r 

t e n u r e  i s  n o t  s u b j e c t  to  th e  s p e c i a l  law f o r  th e  s a l e  o f  

u n d e r - t e n u r e s  f o r  the  re co v e ry  o f  a r r e a r s  o f  r e n t  due i n  

r e s p e c t  t h e r e o f ,  u n l e s s  i t  i s  so s a l e a b l e  by th e  t i t l e  

deeds  or  e s t a b l i s h e d  usage o f  th e  c o u n t ry .  I f  t h e  q u a n t i t y  

o f  r e n t  p a i d  by th e  t e n a n t  be supposed to  be th e  p o i n t  o f  

d i s t i n c t i o n ,  t h e n  in  Rungpore th e  r e n t  o f  a .iote v a r i e s  

from one ru p e e  to  h a l f  a la k h  o f  ru p e e s ;  w h i le  i n  o t h e r  .

39* Mumma1 means th e  t o t a l  amount o f  r e n t  o r  revenu e
p ay ab le  by a t e n a n t  in c lu d in g  a l l  c e s s e s  and l a n d - t a x  
(H.H.Wilson, o n . c i t . , 227).  In  t h e  i n s t a n t  c o n te x t  
i t  means a h o ld ing .



districts the rent of many taluks is but a few rupees.
It  is true that a tenure-holder or under-tenure-holder 

is  not liab le  to enhancement upon the grounds applicable 

to a ryot having a right of occupancy; but th is  d istinction  

stops here, for the existing law does not define the grounds 

upon which the rent of a tenure or under-tenure can be 

enhanced"•

The Select Committee to which the Bengal Tenancy
B i l l  was referred to was also of the same opinion. They

kO
in their report saidz-

"In the section which re la tes  to the d istinction  

between tenure-holders and ra iya ts , we have endeavoured 

to describe, rather than to define each c lass . Whilst 

recognizing the expediency of laying down rules for the 

guidance of courts in dealing with cases which l i e  near 

the bor&r-line between the two classes, we retain the 

opinion that any attempt to frame a r ig id  defin ition  of 

either class would tend to create rather than remove 

d if f ic u lt ie s " .

Dealing with the d istinction  between the two 

classes of tenants in one of the debates in Council,

*f0. The r e p o r t  o f  th e  S e l e c t  Committee on th e  B i l l  o f  1883 
d a te d  1^-th March, 188^, p a r a .  5 = S e l e c t i o n s , p.2*K).



1*1
S i r  S t e u a r t  Bayley, member-in-charge o f  t h e  B i l l ,  s a i d : -  

uThe q u e s t io n  has c o n s t a n t ly  to  be d e c id e d  b o th  

by c o u r t s  and by s e t t l e m e n t  o f f i c e r s  w he the r  a man i s  a 

r a i y a t  o r  a t e n u r e - h o l d e r .  Now we do n o t  a b s o l u t e l y  

d e f i n e  a t e n u re -h o ld e r  but we d e s c r ib e  him as a p e r s o n  

p r i m a r i l y  who has ac q u ired  from a p r o p r i e t o r  o r  from 

a n o th e r  t e n u r e - h o ld e r  a r i g h t  to  ho ld  l a n d  f o r  the  p u rp o se  

o f  c o l l e c t i n g  r e n t s ,  o r  b r in g in g  i t  u nder  c u l t i v a t i o n  by 

e s t a b l i s h i n g  t e n a n t s  on i t ,  and we d e s c r i b e  a r a i y a t  as 

p r i m a r i l y  a person  who has ac q u ired  a r i g h t  to  h o ld  l a n d  

f o r  th e  purpose o f  c u l t i v a t i n g  i t  by h i m s e l f .  The f i r s t  

t h i n g  th e n  which the  c o u r t  has to  do i s  t o  a s c e r t a i n  whether  

a man i s  a t e n u re -h o ld e r  or a r a i y a t . I f  th e  l a n d  was 

g iv e n  f o r  th e  purpose o f  c o l l e c t i n g  r e n t s ,  t h e n  he i s  a 

t e n u r e - h o l d e r .  We t e l l  th e  co u r ts  th e  f i r s t  t h i n g  th e y  

a t e  to  look  to  i s  l o c a l  custom, bu t  l o c a l  custom may n o t

always be s u f f i c i e n t  to  guide them, and t h e n  th ey  have to

a s c e r t a i n  what was th e  o r i g i n a l  o b j e c t  o f  t h e  te n a n c y .

There i s  s t i l l  some d i f f i c u l t y ,  and i t  i s  one which 

e x p e r ie n c e d  o f f i c e r s  t e l l  us i t  i s  e s s e n t i a l  th e  c o u r t s

^1 .  E x t r a c t  from th e  P roceedings  o f  t h e  C ounc i l  o f  t h e
Governor Genera l  o f  In d ia  d a ted  *fth March, 1885

= S e l e c t i o n s ,  p .508 .



s h o u ld  be ab le  to  d e c id e .  W ell ,  i n  t h a t  case  we f a l l  

back on th e  a r b i t r a r y  p resum ption  d e r iv e d  from t h e  a r e a  

o f  th e  hold ing*  I t  w i l l*  I  suopose,  be a d m i t te d  t h a t  i n  

n i n e  ca ses  o u t  o f  t e n ,  where a man t a k e s  100 b ighas  o f  

l a n d ,  he c u l t i v a t e s  i t  th ro u g h  o t h e r s ,  and on ly  c u l t i v a t e s  

a s m a l l  p o r t i o n  o f  i t  d i r e c t ly * 1. The l e a r n e d  member t h e n  

went on to  e x p l a i n  t h a t  th e  p re sum ption  a r i s i n g  from t h e  

t e n a n t * s  ho ld in g  an a r e a  exceeding 100 b ig h as  would n o t  

c o n v e r t  a r a j y a t  in to  a t e n u r e - h o l d e r ,  bu t  ” i t  w i l l  i n  

c a s e s  o f  r e a l  doubt g ive  the  c o u r t s  t h a t  a s s i s t a n c e  o f  a 

p re su m p t io n  which has a l re a d y  been d e c id e d  by th e  High 

Court  to  be i n  p r i n c i p l e  a p resum ption  by which th e  c o u r t s  

s h o u ld  be g u id e d .  I t  w i l l  n o t  r e a l l y  go beyond this**•

As t h e  d i s t i n c t i o n  between a t e n u r e - h o l d e r  and a 

r a i y a t  was n o t  p r e c i s e l y  drawn in  th e  A c t ,  i t  m ight 

sometimes be d i f f i c u l t  t o  f i n d  o u t  t h e  d i s t i n c t i o n ,  

s p e c i a l l y  when t h e  o r i g i n  o f  t h e  ten an c y  was no t  known o r  

t h e  terms o f  t h e  document were ambiguous. To o b v i a t e  such

1 b i g h a * i s  about one t h i r d  o f  an E n g l i s h  a c r e .  I n  
Bengal th e  b igha  co n ta in ed  on ly  1600 sq u a re  y a rd s  o r  
l e s s  t h a n  one t h i r d  o f  an a c re .  (C.W.B. Rouse, o n . c i t . , 
p . 321: H.H.Wilson, on. c i t . , P*85: The r e p o r t  o f  t h e  
Bengal Government on th e  Bengal Tenancy B i l l  d a te d  
1 5 th  September,  188^, p a r a .  22, (m arg in a l  n o te )  = 
S e l e c t i o n s , p . 353*

**3. S e l e c t i o n s . p.5>0o$ The r e p o r t  o f  t h e  Rent  Law 
Commissions, 1880, p a r a .  22.



d if f ic u lty  several tests  were provided in..the Act;- 

uIn determining whether a tenant is a tenure-holder or 

a ra iya tT the court shall have regard to (a) local custom 

and (b) the purpose for which the right o f  tenancy was 

orig ina lly  acquired. Where the area held by a tenant 

exceeds one hundred standard bighas, the tenant shall be

presumed to be a tenure-holder until the contrary is
b5

shown11. Similarly the Judicial Committee of the Privy 

Council held:-

nIn determining the status of a tenant, v iz . ,  

whether he is  a tenure-holder or rajyat, two elements 

have to be borne in mind, f ir s t ly ,  the purpose for which 

the land was acquired, and secondly, the extent of the 

tenure or holding. A close examination of the defin ition  

clauses makes i t  quite obvious that both these elements

are closely interrelated. The law assumes the rajyat to

be the actual cultivator of the s o i l  either by his own 

labour or by the labour of members of his family or by 

hired labourers, and i t  assumes also that ordinarily a

bb* The Bengal Tenancy Act, 1885, sec. 5C1*)*
*+5. I b i d . t s e c .  5 (5) 5 The r e p o r t  o f  t h e  S e l e c t  Committee 

o f  t h e  'B enga l  Tenancy B i l l ,  1881*, d a t e d  1 2 th  F eb ru a ry  
188.5} p a r a ,  b = S e l e c t i o n s , p . l*0 2 .

^6. Debendra v. Bibudhendra (1918) 22 C.W.iJ. 67b  at
677 P.C. = I.L.R. 4-5 Cal. 805 P.C.



larger area than 100 bighas would make cultivation by

personal agency of the tenant improbable. The presumption

provided in sub-section (5) of section 5 is  founded on

that hypothesis”.

Let us now consider the development of the law

on the subject in the rulings of the Courts. Dealing f i r s t

with the purpose of the tenancy, th is was found, as between

the parties, from the basic document, i f  any. If there

was a written lease, which clearly indicated the intention

of the parties there was no d iff icu lty  in determ^pg the

class of the tenancy. But where the terms of a lease

creating the tenancy were ambiguous or where there was
no written lease and i t  was not clear what the original

purpose of the tenancy was, the court should look into

the subsequent conduct of the parties and surrounding
k7circumstances to determine the nature of the tenancy.

Thus where the original area of the lands taken was 

considerably more than what could be cultivated by the 

tenant himself or by members of his family or by hired 

servants or with the aid of partners and the tenant himself

^ r\'

b7» Ra.ia Promo da v .  A s i ru d d in  (1911) ‘15 C.W.W. 896 
a t  Q05; S e c r e t a r y  o f  S t a t e  v .  Digambar (1917)
I.L.R. k6 Cal. 160.



was n o t  a member o f  th e  c u l t i v a t i n g  c l a s s  and where

su b seq u en t  s e t t l e m e n t s  were a l s o  o f  l a r g e  a r e a s  and t h e

t o t a l  a r e a  h e ld  by th e  t e n a n t  exceeded 1300 b i g h a s . i t

was he ld  t h a t  t h e s e  c i rcum stances  l e d  to  t h e  c o n c lu s io n

t h a t  th e s e  l a n d s  were tak en  fo r  th e  p u rp o se  o f  s e t t l i n g

t e n a n t s  on them and t h a t  th e  l e a s e  was a t e n u r e .  Once,

however,  th e  o r i g i n a l  g ra n t  was c l e a r l y  shown to  be a

r a j y a t i  by a l e a s e  unambiguous i n  i t s  te rm s  o r  by o t h e r

ev id e n c e  where t h e r e  was no w r i t t e n  l e a s e ,  th e  mere f a c t

t h a t  th e  t e n a n t  su b seq uen t ly  s u b - l e t  t h e  l a n d  would n o t
>+9

a l t e r  th e  c h a r a c t e r  o f  the ten an cy .  A te n a n c y  which was

o r i g i n a l l y  c r e a t e d  fo r  th e  purpose o f  c u l t i v a t i o n  and n o t

c o l l e c t i o n  o f  r e n t ,  was p a r t l y  h e ld  n i . i - . io te  and p a r t l y
50

l e t  o u t  to  s u b - t e n a n t s ,  i t  was h e ld  t h a t  t h i s  d id  n o t  

change th e  o r i g i n a l  c h a ra c te r  o f  th e  g r a n t  which was 

r a j y a t i  even i n  r e s p e c t  o f  th e  p o r t i o n  l e t  o u t .  The f a c t
51

t h a t  th e  t e n a n t s  were fehadraloaues d id  n o t  by i t s e l f  show 

t h a t  th e  l a n d s  were no t  a c q u ired  f o r  t h e  pu rpose  o f  c u l t i v a t i o j

**8 - Midnauore zemindary v .  Shamlal (1910) 15 C.W.Fi. 218. 
*+9 ,  R a ja  Promoda v .  A s i ru d d in  (1911) 15 C.V/.M. 896 a t  906; 

Ra.iani v .  Yusuf (1916) 21 C.W.N.. 188 a t  189; The 
r e p o r t  o f  th e  Rent Law Commission, 1880, p a r a . 21.

5 0 .  Baidya v .  Sudharam (190^) 8 'C.W.N.751*
51* 1 B h ad ra lo a u e 1 = a B engal i  word meaning gen t lem an .



as  most fehadrcxloaues in  th e  v i l l a g e s  i n  I n d i a  c a r ry  on
52

c u l t i v a t i o n  by s e rv a n t s  o r  lab o u re rs*

Where lan d  was l e t  e n t i r e l y  f o r  e r e c t i n g  houses  

and b u i l d in g s  and no t  f o r  any a g r i c u l t u r a l  p u rp o s e s ,  i t  

d i d  n o t  come w i th in  th e  purview o f  the  Bengal Tenancy A ct .  

Hence l a n d  g ra n te d  under a l e a s e  fo r  b u i ld in g  p u rp o ses  and
53

f o r  e s t a b l i s h i n g  a co a l  depot  was h e ld  n o t  to  come w i t h i n

t h e  pttrview o f  th e  Act,  s in c e  th e  l e a s e  was n o t  f o r

a g r i c u l t u r a l  o r  h o r t i c u l t u r a l  p u rp o ses ,  o r  f o r  any pu rp o ses

m entioned  i n  s e c t i o n  5 o f  the  Act; and t h e  l e s s e e  was h e ld

to  be n e i t h e r  a t e n u r e - h o ld e r  nor a r a i v a t  w i t h i n  t h e
5b

meaning o f  t h e  Act.  I t  was r u l e d  by Maclean C .J .  and 

B a n e r je e  J . ,  t h a t  t h e  mere f a c t  t h a t  a p e r so n  a c q u i r e d  

from a p r o p r i e t o r  o r  from another  t e n u r e - h o l d e r  a r  i g h t  

t o  h o ld  l a n d  fo r  the  purpose  o f  c o l l e c t i n g  r e n t ,  was n o t  

s u f f i c i e n t  to  prove t h a t  he was a t e n u r e - h o l d e r  w i t h  t h e  

meaning o f  th e  Act.  I t  must be p roved  t h a t  th e  l a n d

was l e t  o u t  as  a ho ld ing  fo r  a g r i c u l t u r a l  o r  h o r t i c u l t u r a l  

p u rp o s e s .  In  t h a t  case t h e  land  was s i t u a t e d  w i t h i n  t h e  

m u n i c i p a l i t y  o f  Dacca, and t h e r e  was n o th in g  to  show t h a t

52 .  R a j a n i  v .  Yusuf (1916) 21 C.W.N. 188 a t  191 .
53. Ranigan.i Coal A s s o c ia t io n  v .  Jadoon.athh (1892) I .L .R .

19 C a l .  ^ 89 .
5b. Umrao v .  Mahomed Ro.iabi (1899) I .L .R .  27 C a l .  205.



i t  was le t  out for agricultural or horticultural purposes. 

But i f  agricultural or horticultural land was le t  out for 

the purpose of collecting rents the lessee  would be a 

tenure-holder, although he might hot cultivate any of the 

lands himself.

Where the origin of the tenancy was unknown, the 

mode of user of the land might furnish a valuable clue to
55determine the original purpose of the tenancy. The real

question under sec. 5 of the Bengal Tenancy Act was not

whether the purpose of the tenancy was cultivation but

whether i t  was cultivation by the tenant himself or by
56

members of his family or by hired servants. In Ram v.
57

Mohan a permanent l e a s e  on f i x e d  term s co m p ris in g  99

b ig h as  o f  land  in  th e  Sundarbans was g r a n te d  to  a Brahmin,

a pens ion-holder residing at a distance in Midnapore on
58

payment of salami of Rs 1000. One of the terms of the 

lease was that the lessee would enjoy and possess the 

said land by dwelling on the same, by cultivating i t ,  by 

planting trees, by cutting them down, by excavating a 

tank, by erecting nacca buildings, e t c . ,  generation after

55* Secretary of State v .  Digambar (1917) I .L .R  **6 C a l . l 6 0 .
56. Ram v .  Mohan (1931) 35 C.W.N. 114-3 •
57. Ibid. ,
58. Calami1 = a free g if t  made by way of compliment or 

in return for a favour (Glossary to the Fifth report 
from the Select Committee of the House of Commons, 1812).



g e n e r a t i o n  w i th  power t o  t r a n s f e r  by g i f t ,  s a l e ,  e t c . ,

It  appeared that some 20 bighas were cultivated by tenants
59and bulk of the lands were cultivated by <bhag-chasis. It

was held by Rankin C.J. and Pearson J . ,  that the lease did

n o t  c r e a t e  a r a j y a t i  h o ld in g .

The d e s c r i p t i o n  o f  an i n t e r e s t  i n  l a n d  as a ,iote

d i d  n o t  n e c e s s a r i l y  show t h a t  i t  was n o t  a t e n u r e ;  u n t i l

t h e  c o n t r a ry  was proved, th e  ho ld ing  must be r e g a rd e d  as  
60

a t e n u r e .  Where more th a n  250 a c re s  o f  l a n d  was l e a s e d

to  a man o f  means, a r e s i d e n t  o f  an o th e r  p l a c e ,  f o r  th e

p u rp o se  o f  re c la im in g  th e  land  and r e n d e r i n g  i t  f i t  f o r

c u l t i v a t i o n ,  the  agency to be employed f o r  c u l t i v a t i n g  i t
61

being  l e f t  to  h i s  d i s c r e t i o n ,  i t  was h e ld  by th e  J u d i c i a l  

Committee o f  th e  P r ivy  Council  t h a t  t h e  t e n a n t  was a t e n u r e -  

h o ld e r  and no t  a r a j y a t . Whether th e  t e n a n t s  were r e a l l y  

r a j y a t s  or t e n u r e - h o ld e r  wqs u l t i m a t e l y  a q u e s t i o n  o f  f a c t ;  

one must look  to  th e  a t t e n d a n t  c i r c u m s ta n c e s  t o  judge o f

59 - ^ h a g - c h a s i s 1 = p e rsons  who c u l t i v a t e  l a n d  r e n d e r i n g  
a sh a re  o f  th e  produce to  th e  l a n d l o r d .  They a r e  a l s o  
c a l l e d  foargadars and a d h i a r s . ( S e c r e t a r y  o f  S t a t e  v .
Gobind ( 1 9 1 6 ) 2 1  C.W.ft. 505 a t  506; The Bengal Tenancy 
Act,  1885} P rov iso  to  s e c . 3 (17 )•  I t  was c l a u s e  6 ) b e fo re  
th e  Amending Act o f  1928).

60. gyed Rowab v .  Hem a t  a (1903) 8 C.W.N. 117; Midnapore 
zemindarv v .  Naresh (1920) I .L .R .  *+8 C a l .  -̂60 a t  *+ol P.C.

61 .  Debendra v .  Bibudhendra (1918) I .L .R .  *+5 C a l .  805 
P .C . = 22 C.W.fl. 67^ P.C.



62
the purpose for which the land was acquired. In

63Kajani v. Secretary of State the Judicial Committee 

held that where a tenant acquired land and reckfltimed i t  

merely in order that i t  might be cultivated by others 

who would pay rent to him, whilst he resided and followed 

his avocations elsewhere and had no intention of cultivating  

i t  by himself, i t  was a tenure, not a rajyati holding. 

Turning now to a consideration of the area
64

involved, we have noted the ruling of the Judicial 

Committee of the Privy Council that the presumption under 

section 5(5) of the Bengal Tenancy Act, was based upon 

the hypothesis that ordinarily a lgrger area than 100 

bighas would make cultivation by personal agency of the 

tenant improbable. The presumption under that section was 

a rebuttable one and did not apply where the terms of the 

original grant were known. It might be rehutted by a
65or by an entry in the record of rights. Thus

62. I b i d . ,  Ra.jani v .  S e c r e ta r y  o f  S t a t e  ( I 9I 8 ) I .L .R .
W e a l .  90 at 99 P.C.

63• I b i d . y p p . 90-91
64. Debendra v .  Bibudhendra (1918) 22 C.W.M. 6 7 k  a t  6 77 

P.C. = I .L .R .  4-5 Cal.  805 P.C.
65* J i t i n d r a  v .  R a icha ran  (1928) 33 C.W.N.356; S u rend ra  

v .  Baroda (1904) 10 C.W.K. c l x i v .



where a k a b u l i a t  e x p r e s s ly  s t a t e d  t h a t  t h e  ten an cy

ex ceed in g  100 bighas i n  a re a  was a r a j y a t i  one and

p r o h i b i t e d  s a l e ,  e r e c t i o n  of  permanent s t r u c t u r e s ,  d ig g in g

o f  t a n k  o r  d i t c h e s ,  c u t t i n g  o f  t r e e s  and s u b - l e t t i n g  o f
66

l a n d ,  i t  was held t h a t  i t s  i n c id e n t s  were t h o s e  o f  a

rajyati holding and not of a tenure and the presumption

under section 5(5) was, rebutted. Rankin C.J. and Ghose J . ,  
67observed that there was no presumption whatever that the

holder of less than 100 bighas was a rajyat. Similarly
68t h e  Rent Law Commission, 1880 o b s e rv e d : -  "The p e r s o n

who holds one hundred bighas or le s s  may be a tenure-

h o ld e r  or  a r v o t T as he and h is  l a n d l o r d  w ish  and a g r e e . "

The area held by the tenant in sec. 5(5) meant

t h e  a r e a  o f  a p a r t i c u l a r  ho ld ing  or l e t t i n g  over  which
69

t h e  q u e s t i o n  dh co n t ro v e rsy  a ro se .  That s e c t i o n  d id  n o t  

co n tem p la te  an enquiry  as to  a l l  th e  l a n d s  one might p o s s e s s  

u n d e r  th e  lan d lo rd  or o th e rw ise .  I t  l e f t  th e  c o u r t  f r e e  

t o  d i s c o v e r  by o rd in a ry  means the  purpose  f o r  which th e  

r i g h t  o f  tenancy was o r i g i n a l l y  a c q u i r e d ,  v i z . ,  by th e  

c o n s t r u c t i o n  o f  a k a b u l i a t  or a p a t t a  o r  in  t h e  absence

6 6 . J  i t  in d r  a v .  R a icharan  (1928) 33 C.W.W. 356 .
6 7 . H ar i  v .  Gour (1929) I .L .R ,  56 C a l .  1164- a t  1168; 

Ram v .  Mohan (1931) 35 C.W.fc. 114-3 a t  114-6.
6 8 . P a ra .  22 of  th e  r e p o r t .
6 9 . H a r i  v .  Gour (I929) 56 C al .  1164 a t  1168.



o f  ev idence  o f  t h a t  k in d ,  by an i n v e s t i g a t i o n  o f  a l l  t h e

r e l e v a n t  c ircumstances* Lord Davey and o t h e r  Judges  o f

t h e  J u d i c i a l  Committee held  t h a t  th e  p re su m p t io n  was n o t  

s u f f i c i e n t l y  r e b u t t e d  by th e  f a c t  t h a t  th e  k a b u l i a t  

e x e cu ted  by th e  t e n a n t  was on a p r i n t e d  form in te n d e d  f o r  

c u l t i v a t o r s  or t h a t  in  a r e c e i p t  fo r  r e n t  g iv e n  by th e  

l a n d l o r d  to  th e  t e n a n t ,  th e  l a t e r  was d e s c r i b e d  as a r a i v a t  

t h e  q u e s t io n  whether a t e n a n t  was a t e n u r e - h o l d e r  o r  r a i v a t  

was one o f  subs tance  and no t  o f  form. The mere f a c t  o f  

c o n s o l i d a t i o n  o f  a number o f  s e p a r a t e  r a j y a t i  h o ld in g s  

cou ld  not  a l t e r  th e  n a tu r e  o f  th e  t e n a n c i e s  and c o n v e r t  

them in to  a te n u re  u n le s s  the  l a n d lo r d  and th e  t e n a n t  

ag reed  a t  the  time t h a t  th e  ho ld ing s  sh o u ld  t h e n c e f o r t h  

be a t e n u r e ?

I t  may now be observed  t h a t  th e  d i s t i n c t i o n  between 

a t e n u r e - h o ld e r  and a r a i v a t  as p ro v id ed  i n  s e c t i o n  5 o f  

t h e  Bengal Tenancy A ct ,  1885 wer£ no t  e x h a u s t i v e ;  i t  was 

a d m i t te d  even by th e  f ram ers  o f  th e  A ct .  S t i l l  i t  i s ,  i n  

t h e  absence o f  any such p r o v i s io n  b e fo re  th e  Act,  

undoub ted ly  a d i s t i n c t  improvement upon t h e  e a r l i e r  laws

70

71

and i t  g r e a t l y  he lped  th e  Courts

70. H ar i  v .  Gour (1929) I .L .R .  56 C a l .  116H-.
71. Gakul v .  Padmanund (1902) 6 C.W.M. 825 P.C.
72. Manmoth v .  Anath (1918) 23 C.W.N. 201 a t  202.



d e t e r m i n a t i o n  o f  th e  s t a t u s  o f  a r a i v a t  and d i s t i n g u i s h i n g

i t  from t h a t  o f  a t e n u r e - h o l d e r .

C l a s s i f i c a t i o n  o f  r a j y a t , -  There were two methods

o f  c l a s s i f y i n g  r a i y a t s  w i th  r e s p e c t  to  t h e i r  r e s i d e n c e

and w i th  r e s p e c t  to  t h e  method o f  pay in g  r e n t .  With

r e s p e c t  to  t h e i r  r e s i d e n c e  r a j y a t s  were c l a s s i f i e d  as
73

khoodkash t  o r  r e s i d e n t  c u l t i v a t o r  and p y e k a s h t  o r  non

r e s i d e n t  c u l t i v a t o r ,  M essrs .  Anderson, C r o f t e s  and Bogle
7^

i n  t h e i r  r e p o r t  s a i d : -  ttThe name o f  k h o o d -k a sh t  i s  g iv e n

to  th o s e  r y o t s  who a r e  i n h a b i t a n t s  o f  th e  v i l l a g e  to  which
75th e  l a n d s  t h a t  th e y  c u l t i v a t e  b e lo n g ! J T h e i r  r i g h t  o f

73. pyekasht = from *pahif , near or from, !pay1T the foot, 
and kasht, cultivation (M.Finucane and Ameer A li, 
o p lc i t . ,  p A ;  C.D.Field, Bengal Code. p ,3 3 ,  f .n . l ;
C .D .F ie ld ,  L an d h o ld in g , p . *+25 f . n . l ;  R.B.E. B a i l l i e ,  
o p . c i t . , p . x l i i i ;  E .H .W hin f ie ld ,  o p , c i t . , p , l 6 ,

7^. R ep o r t  d a te d  2 5 th  March, 1778; S i r  Jo h n  S h o re 1s Minute 
d a te d  1 8 th  J u n e ,  1789, p a r a .  225; J .H .H a r i n g to n ,
A n a l y s i s , v o l . I I ,  p.oH-, v o l . I l l ,  p . *+22,

75. S i r  John  Shore* s Minute da ted  1 8 th  Ju n e ,  1789, p a r a .
406; M. Finucane and Ameer A l i ,  o p .  c i t . ,  p . 1*; C i v i l i a n ,  
o p . c i t . .  p . 6 6 ; A . P h i l l i p s ,  o p . c i t . , p p . 12, l 4 ;  C.D.F i e l d ,  
Bengal Code, p a r a .  20; C .D .F ie ld ,  L an d h o ld in g , p .423; 
G .C am ble l l ,  Cobden Club E ssay , p . l 6 l ;  n .B .E .  B a i l l i e ,  
o p . c i t . , p . x l i i ,  R .H.Robinson, An Account o f  th e  Land 
Revenue o f  B r i t i s h  I n d i a  (London: W.Thacker & C o . ,  1856) 
pTTST E .H .W h in f ie ld ,  o p . c i t . . p . l 5 ;  W.W.Hunter, Bengal  
MS. R e c o rd s , v o l . I ,  p .5 0 ;  Thakooranee v .  B ish esh u r  (1865)
B.L.R. sup. v o l .  202 a t  209, 21 ,̂ 2^3, 310, 320 F.Bj 
Midnapore zemindary v .  H r i sh ik e s h  (191*+) I .L .R .  ^1 C a l .  
1108 a t  1121 F . B . |  Chandra Binode v .  A la  Bux (1920)
I .L .R .  H-8 C a l .  18^ a t  228 S .B . j  J n a n e n d ra  v .  H arendra  
(1922) 87 I . e .  32; K.L.R. (., J u d i c i a l  o f f i c e r ) ,  A r t i c l e  
on **The Khudkasht Ryot o f  Bengal11 p u b l i s h e d  in  C a l c u t t a  
Review o f  1883. vol.LXXVII, E o . l5 3 ,  p . 13.



possession, whether it arises from an actual property of
the s o i l ,  or from length of occupancy, is  considered as

stronge?^ than that of other ryots, and they generally
77pay the highest rent for the lands which they held. The

pyekasht. on the contrary, rent land belonging to a v illa ge
78

in which they do not reside. They are considered as tenants
79 80

at w il l ,  and having only a temporary and accidental in terest

76. N .B .E .B a i l l i e ,  o p . c i t . , p . x l i i i ;  E .H .W h in f ie ld ,  o p . c i t . T
p p . 15- 16 .

77. A . P h i l l i p s ,  o p . c i t . , p«17; C .D .F ie ld ,  Bengal Code, p a r a . 21 
C .D .F ie ld ,  Landho ld ing , p A 2 $ ;  E .H .W h in f ie ld ,  o p . c i t . ,
p. 17; M.Finucane and Ameer A l i ,  o p . c i t . , p p .W p .

78. S i r  John Shore’ s Minute d a ted  18 th  J u n e ,  1789, p a r a . 1̂ ;  
R ep o r t  o f  the Land Revenue Commission, B enga l ,  d a te d  
2 1 s t  March, 1940, v o l . I ,  p a r a .  2 6 ; F .H .R obinson ,  o p . c i t . ,  
p . 15; C .D .F ie ld ,  Bengal Code, p a r a . 21; M.Finucane and 
Ameer A l i ,  o p . c i t . , p .4 ;  C i v i l i a n ,  op. c i t . , p . 80;
A . P h i l l i p s ,  o b . c i t . , p p . I Q  and 22; C .D .F ie ld ,  L an d h o ld in g , 
p .4 2 5 ;  E .H .W hinf ie ld ,  o p . c i t . , p * l 6 ; A.B.E. B a i l l i e ,  
o p . c i r . , p p . x l i i ,  x l i i i j  G. Campbell,  Cobden Club E s s a y , 
p . l 6 l :  Thakooranee v .  B isheshur  (186$) B.L.R. s u p * v o l .
202 a t  320 F .B.s  Midnapore zemindary v .  H r i s h i k e s h  (1914) 
I .L .R .  4 l  Cal .  1108 a t  1121 F .B . ;  Chandra Binode v .
Ala Bux (1920) I .L .R .  *+8 Cal.  184 a t  229 S*B; Jn a n e n d ra  
v .  Harendra (1922) 87 I . £ .3 2 .

79* F .H.Robinson, o p . c i t . , p . l5 $  C .D .F ie ld ,  Bengal Code,
p a r a .  21; C i v i l i a n ,  o p . c i t . , pp . 68 and 80; A.B.E.B a i l l i e ,  
o p . c i t . , p . x l i i i ;  A.P h i l l i p s ,  op. c i t . , p p . l 4  and 22; 
C .D .F ie ld ,  Landhold ing , p . 42$; E .H .W h in f ie ld ,  o p . c i t . ,  
p . 1 6 ; G. Campbell, Cobden Club E s s a y , p . l 6 l ;  Midnapore 
zemindary v .  H r i s h ik e s h  (1Q14) I .L .R .  4 l  C a l . l lO B  a t  
1121 F.B.

80 .  R e p o r t  o f  th e  Land Revenue Commission, B engal ,  d a te d  
2 1 s t  March, 1940, v o l . I ,  p a r a . 2 6 ; C .D .F ie ld ,  Bengal 
Code, p a r a . 21; N.B.E. B a i l l i e ,  o n . c i t . , x l i i i ;  G .Campbell ,  
Cobden Club E ssay , p . l 6l ;  C .D .F ie ld ,  L a n d h o ld in g , p . 42$; 
W.W.Hunter, Bengal MS. R eco rd s , v o l . I ,  p . 62.



i n  t h e  s o i l  which th ey  c u l t i v a t e ,  w i l l  n o t  submit  to
81

th e  payment o f  so h igh a r e n t  as t h e  p re c e d in g  c l a s s
82

o f  r y o t s  $ and when o p p re s s e d ,  e a s i l y  abandon t h e i r  l a n d s  

to  which they  have no a t tach m en t .  The khoodkash t  r y o t s
83

p a r t a k e  o f  the  r i g h t s  o f  h e r e d i t a r y  l a n d h o l d e r s ,  t h e  

p y e k a s h t  a re  more o f  th e  n a tu r e  o f  an n u a l  o r  t r a n s i t o r y  

t e n a n t s 11. The khoodkasht r a i v a t s  were c a l l e d  under ’
8*t 8 ? 86 87 88

d i f f e r e n t  names, v i z . ,  chupperbund, t h a n i , b a s i n d a , k a im i ,

81. Warren Hastings* Minute dated 12th November, 1776
quoted by W.W,Hunter in his Bengal MS. Records, v o l .I ,
p .63; The Report of the Land Revenue Commission,
Bengal, dated 21st March, 19*K). v o l .I ,  para.26$
C.D.Field, Bengal Code, para.21: C.D.Field, Landholding. 
n.^25; A.Phillips, o n .c it . , p .17; M.Finucane and Ameer 
Ali, on. c i t . , pA.

82. Warren Iiasting&S- Minute dated 12th November, 1776 dr
quoted by W.W.Hunter in his Bengal MS. Records v o l .I ,
p .63; C.D.Field, Bengal Code, para.21; C.D.Field, 
Landholding, p.H-25; M.Finucane and Ameer A li, op. c i t . ^p.1*

83* N.B.E. B a i l l i e ,  o n . c i t . . p . x l i i i ;  C .D .F ie ld ,  L a n d h o ld in g , 
p . *+24; A . P h i l l i p s ,  on. c i t . ^ 0 . 1 2 , 1 ^ , 1 7 ;  C .D .F ie ld ,  Bengal 
Code, p a r a .  20; E.H .W hin f ie ld ,  o n . c i t . , p . 15; W.W.Hunter, 
Bengal MS. Records v o l . I  p . 50 f . n . l ;  Thakooranee v. 
B isheshur  (1865) B.L.R. s u p .v o l .  202 a t  206 F . B . ; 
Midnapore zemindary v .  H r i s h ik e sh  (191*0 I .L .R .  b l  C a l .  
1108 a t  1121 F.B. 5 Chandra Binode v. Ala Bux (1920)
I .L .R .  48 C al.  184 a t  204, 229 S.B.

84. Lord Will iam Bentinck*s  Minute d a t e d  2 6 th  Septem ber,  1832 
p a r a .  35; M.Finucane and Ameer A l i ,  on . c i t . , p . 4 ;  
C i v i l i a n ,  o n . c i t . , p . 66; C .D .F ie ld ,  Bengal  Code, p . 31 
f . n . 2 :  C .D .F ie ld ,  Landho ld ing . p .423  f . n . 7; F .H .R ob inson ,  
o n . c i t . , p . l 4 ;  A . P h i l l i p s ,  o n . c i t . , p . 13;  G.Campbell .  
Cobden Club E ssa y , p . l 6 l ;  E .H .W h in f ie ld ,  o n . c i t . , n . 16: 
Thakooranee v .  B isheshur  (1865) B.L.R. s u p .v o l .2 0 2  a t  
319 F.B.

85. 1 Chunnerbund* from 1ch a p p a r1, t h a t c h ,  h o u s e - t i e d .
(A.Phillip, o n .c it . , n .13: E.H.Whinfield, o n .c it . .n .1 7 ) .

( c o n t 1d . o v e r l e a f )



89 90
k ad im i  and m auras i .  Warren H as t ings  c a l l e d  t h e  p y ek ash t

r a j y a t s  as 1 vagrant*  r a j y a t s . In  a F u l l  Bench d e e i s io r P

i t  was observed t h a t  the  d i v i s i o n  o f  r a j y a t s  i n t o

k hoodkash t  and pyekash t  e x i s t e d  from th e  t im e o f  Hindu

R a j a s  and the  same c l a s s i f i c a t i o n  c o n t in u e d  i n  Mahomedan

t i m e s .  But accord ing  to  Finucane and Ameer A l i  t h a t
93c l a s s i f i c a t i o n  was made under th e  Moghul Government. As 

t h e  ex p re s s io n s  used  a re  P e r s i a n ,  i t  would seem, nr ima 

f a c i e  t h a t  they  a re  r i g h t ,  though th e  Moghuls may have 

m ere ly  a p p l i e d  t h e i r  own terms to  e x i s t i n g  i n s t i t u t i o n s .

( c o n t* d .  from previous page)
86. 1 t h a n i * from s th an i .y a , p l a c e ,  s t a t i o n a r y ,  r e s i d e n t

(M. Finucane and Ameer A l i ,  o p . c i t . , p . 4 ;  A . P h i l l i p ,
o p . c i t . , p . 13; E .H .W hin f ie ld ,  o p . c i t . , p . l 6 ;  W.W.Hunter, 
Bengal MS. Records v o l . I ,  p . 50 f . n . l ) .

87* * b a s in d a * = r e s i d e n t .
88 .  1kaimi* = permanent.
89* l k a d im i* = h e r e d i t a r y ,  a n c ie n t  ( C .D .F ie ld ,  L andho ld ing  

p p . 664-65; E .H .W hin f ie ld ,  o p . c i t . , p . l 6 ;  Thakooranee 
v .  B isheshur  (1865) B.L.R. s u p .v o l .  202 a t  252, 299 
F.B; R e g u la t io n  XI o f  1822, s e c . 32.

90. 'm a u r a s i ' = h e r e d i t a r y  ( A . P h i l l i p s ,  o p .  c i t . , p . 13; 
E .H .W hin f ie ld ,  o p . c i t . , p . l 6 ) .

91* Warren H a s t in g s '  Minute d a ted  1 2 th  November, 1776,
quo ted  by W.W.Hunter in  his  Bengal MS. R e c o rd s , v o l . I ,  
p . 63.

92 .  Midnapore zemindary v .  H r i sh ik e s h  (1914) I .L .R .  41Cal.  
1108 a t  1117 F.B.

93. M. Finucane and Ameer A l i ,  o p . c i t . , p p . 4 ,  131.



M essrs .  Anderson, C ro f t s  and Bogle d iv id e d  

th e  r a j y a t s  w i th  r e s p e c t  to  t h e i r  manner o f  pay ing
91* 95

r e n t s  i n t o  t h r e e  c l a s s e s ,  v i z . ,  h a r r e e , f a s l e e  and
96 97

khamar. In  t h e i r  r e p o r t  they  s a i d : -  "The f i r s t  had a

c e r t a i n  q u a n t i t y  o f  l a n d  fo r  which th e y  pay a f i x e d  r e n t  
98

p e r  b igh a  w hether  c u l t i v a t e d  or f a l l o w ,  t h e  r e n t  o f  t h e  

f a s l e e  r a j y a t s  depends on th e  crop which t h e i r  l a n d  i s  

made t o  p rod uce .  Thus t h e  bigha o f  groundf i f  c u l t i v a t e d  

w i t h  m u lb e r ry ,  pays a much h igher  r e n t  t h a n  i f  sown w i t h  

r i c e .  The khamar r a j y a t s  pay in  k in d ,  and g ive  a p r o p o r t i o n  

o f  th e  crop as t h e  r e n t  o f  t h e i r  l a n d " .

Lord W il l iam  Bent l a c k  d iv id e d  th e  r a j y a t s  w i th  

r e s p e c t  to  th e  manner o f  t h e i r  r i g h t s  i n t o  t h r e e  k in d s  

"The f i r s t  c l a s s  as being to  a l l  i n t e n t s  and p u rp o s e s ,  

p r o p r i e t o r s  o f  th e  lan d s  which they  c u l t i v a t e ,  t h e  second 

as  hav ing  been t e n a n t s - a t - w i l l ,  but a c q u i r i n g  i n  co u rse

94. ' h a r r e e ' from h a r ,  a r e n t  (E .H .W hin f ie ld ,  o p . c i t . T p . 7 0 ) .
95* ' f a s l e e 1 from ' fasffi' T crop, h a r v e s t .
9 6 . 1khamar ' = khamar l a n d s  were th e  p r o p r i e t o r ' s  p r i v a t e  

l a n d s .  (The Bengal Tenancy Act,  1885, s e c . l l 6 ; E.H. 
W h in f i e ld .  o p . c i t . , p . 24 f . n . ( d ) ;  S i r  John  S h o r e ' s  
Minute d a te d  18 th  J u n e ,  1789. p a r a .  405.

97* R ep o r t  d a te d  2 5 th  March, 177°; J .H .H a r in g to n ,  A n a l y s i s .
v o l . I I ,  p p . 64-65;  E .H .W h in f ie ld ,  o p . c i t . , p p . 70, 72.

98 . S i r  John  S h o r e ' s  Minute d a ted  18 th  J u n e ,  1789 , p a r a . 224.



o f  t im e  a p r e s c r i p t i v e  r i g h t  o f  occupancy a t  f i x e d  r a t e s
92

and th e  t h i r d  as mere c o n t r a c t  c u l t i v a t o r s " .

The a n t i q u a r i a n  c l a s s i f i c a t i o n  o f  r a j y a t s  i n t o  

khoodkash t  and pyekash t  con t inued  from th e  commencement
1

o f  B r i t i s h  Rule t i l l  the  d e c e n n ia l  s e t t l e m e n t  i n  1790-91.

The Permanent S e t t le m e n t  R eg u la t io n s  m ent ioned  o n ly  t h e

s t a t u s  o f  khoodkasht  r a j y a t s ; as to  th e  p y e k a sh t  r a j y a t s ,

t h e y  were nowhere e x p r e s s ly  mentioned i n  t h e  laws r e f e r r i n g  
2

t o  B en g a l .  But i n  th e  F u l l  Bench D e c is io n  i n  Thakooranee v .
3

B i s h e s h u r , Trevor J . ,  o bse rved :  " I f  t h e y  h e ld  under  p a t t a s  

a t  t h e  t im e  o f  th e  s e t t l e m e n t  they  were e n t i t l e d  to  h o ld  

them t i l l  th e  ex p i ry  o f  the  l e a s e  under t h e  comprehensive 

te rm s  o f  c l a u s e  1, s e c t i o n  60, R e g u la t io n  V I I I  o f  1793 

w hich  in c lu d e d  even them" •

The Bengal Rent Act,  1859 o b l i t e r a t e d  th e  o l d  

d i s t i n c t i o n  o f  khoodkasht and pyekash t  r a j y a t s  and 

i n t r o d u c e d  a new c l a s s i f i c a t i o n  o f  r a j y a t s . Under t h a t  

s t a t u t e  th e  r a j y a t s  were c l a s s i f i e d  in to  t h r e e  g r o u p s : -

99. G o v e rn o r -G e n e ra l1s Minute d a ted  26t h  Septem ber,  1832, 
p a r a .  33 = Sudder Board o f  Revenue P ro c e e d in g s ,  B engal ,  
Range 81, v o l .  56, s e r i a l  No. 44 d a te d  3 rd  May, 1833, 
I n d i a  O f f ic e  L ib r a r y ,  London = E x t r a  Supplement t o  t h e  
G a z e t t e  o f  I n d i a ,  October 11. 1884, p . 81.

1 .  Thakooranee v .  B isheshur  (I8b5) B.L.R. s u p .v o l .  202 
a t  214 F.B."

2 .  I b i d . . 219; Midnapore zemindary v .  H r i s h i k e s h  (1914)
I .L .R .  4 l  C a l .  1108 "at  1117 F.B.

3 .  (1865) B.L.R. sup. v o l .  202 a t  219 F .B .



(a )  R a jy a ts  ho ld ing  l a n d  a t  f i x e d  r a t e s  o f  r e n t  from
b

th e  t im e o f  th e  Permanent S e t t l e m e n t .
5

(b) R a jy a t s  having a r i g h t  o f  occupancy, i . e . ,  r a j y a t s
6

ho ld ing  land  fo r  twelve y e a r s .

(c )  R a jy a ts  no t  having a r i g h t  o f  occupancy i . e . ,  r a j y a t s
7

hold ing  land  fo r  l e s s  th a n  twelve y e a r s .

The Bengal Rent Act,  1859 was r e p l a c e d  by th e  

Bengal Act, I 869 but th e  s u b s t a n t iv e  law , l a i d  down in  

t h e  former Act was rep roduced  in  th e  l a t t e r  Act a lm os t  

v e r b a t i m .

The Bengal Tenancy Act, 1885, r e p e a l e d  th e  e a r l i e r

s t a t u t e s  and c l a s s i f i e d  the  r a j y a t s  more c a t e g o r i c a l l y  and
8

broadly-/  in to  the  fo l lo w in g  t h r e e  c l a s s e s s -

(a )  R a jy a t s  holding a t  f i x e d  r a t e s ,  i . e . , h o l d i n g  e i t h e r  

a t  a r e n t  f ix e d  in  p e r p e t u i t y  o r  a t  a r a t e  o f  r e n t  

f i x e d  in  p e r p e t u i t y .

(b) Occupancy r a j y a t s , i . e . ,  r a j y a t s  hav ing  a r i g h t  o f  

occupancy in  the  la n d  he ld  by them.

(c) non-occupancy r a j y a t s  i . e . ,  r a j y a t s  n o t  having  such  

a r i g h t  o f  occupancy.

b. The Bengal Rent A ct,  1859* s e c . 3; The Bengal A ct ,  I 8 6 9 , s e c .3  
5* I b id . , s e c . 5*
6 . I b i d . , s e c . 6 .
7.  I b i d . . s e c . 8.
8.  The Bengal Tenancy A ct ,  1885* s e c . 1*.

1
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It may now be observed that to acquire the status
o f  a r a i v a t  a t  f i x e d  r a t e s  under th e  Rent Acts o f  1859

and 1869 i t  was n e c e s sa ry  to  hold la n d  from t h e  t im e o f
9

th e  Permanent S e t t l e m e n t .  But th e  Bengal Tenancy Act,

1885 i n c lu d e d  in  t h a t  ca tego ry  a lso  t h e  r a j y a t s  who, though

n o t  ho ld in g  from the  Permanent S e t t l e m e n t ,  o b t a i n e d  a 
10

m u k ara r i  l e a s e  from t h e i r  l a n d l o r d s .  But i t  may, a t  t h e

same t im e ,  be mentioned t h a t  the  c l a s s i f i c a t i o n  g iv e n  in

s e c .  b o f  th e  Bengal Tenancy Act, 1885, was n o t  e x h a u s t i v e .

F i r s t l y ,  i n  a d d i t i o n  to  the  c l a s s e s  o f  r a j y a t s  m entioned

t h e r e i n ,  t h e  Act d e f in e d  ano ther  c l a s s  o f  r a i v a t  as 11 s e t t l e d
TL

r a jy a t* * in  s e c t i o n  2 0 ; secondly  a r a i v a t  pay ing  a f i x e d

q u a n t i t y  o f  produce as r e n t  was a lso  a r a i v a t  a t  fixed:
12

r e n t  bu t  t h e r e  was no mention o f  s e t t l e d  r a j y a t  and r a i v a t  

pay ing  produce r e n t  i n  th e  c l a s s i f i c a t i o n  g iv en  i n  t h e  A ct .  

Sec. 2 . R a jy a t s  a t  f i x e d  r a t e s .

Meaning o f  r a j y a t s  a t  f i x e d  r a t e s . -  The e x p r e s s i o n  

Mr a i y a t s  ho ld ing  a t  f i x e d  rate^f was d e f in e d  i n  s e c t i o n s  

*Ka) and 18 o f  th e  Bengal Tenancy Act,  1885 &s " r a j y a t s

9* The Bengal Rent Act,  1859> s e c . 3 ;  The Bengal A ct ,  1869 , 
s e c . 3 .

10 .  M u k a r a r i 1 l e a s e  = a l e a s e  a t  a f i x e d  r e n t  (E .H .W h in f ie ld ,  
o n . c i t . T p . 6 f . n . ( a ) .

11 .  I n f r a  pp . 11*+-15*
12. D in an a th  v .  Ra.ja s a t i  P rasad (1922) 72 I .C .  663 f  = 36

C . l . J .  220 = 27 C.W.lAi. l l 5 ; Manmatha v .  Probodh (1922)
73 I .C .  *H6 .



h o ld in g  e i t h e r  a t  a r e n t  f i x e d  in  p e r p e t u i t y  o r  a t  a

r a t e  o f  r e n t  f ix e d  in  p e r p e t u i t y 11. That c l a s s  o f  r a i v a t
13

was r e c o g n iz e d  a t  th e  Permanent S e t t l e m e n t  o f  1793•

Turning  now to  th e  case law, i t  may be n o ted  t h a t
I 1*

th e  p re su m p t io n  under s e c t i o n  50 o f  th e  Bengal Tenancy Act,  

1885 o p e r a t e d  so as to  conve r t  th e  occupancy r a j y a t s  i n to

r a i y a t s  a t  f i x e d  r a t e s .  Thus where in  a p ro c eed in g  f o r
- 15
r e c o r d  o f  r i g h t s  under the  p ro v i s io n s  o f  t h e  A c t ,  th e

s e t t l e m e n t  o f f i c e r  having found t h a t  c e r t a i n  r a j y a t s  were

h o ld in g  t h e i r  lands  a t  r a t e s  which had n o t  been changed

d u r in g  t h e  twenty y e a r s  befo re  th e  i n s t i t u t i o n  o f  t h e

p r o c e e d in g s ,  r e co rd ed  them as r a j y a t s  h o ld in g  a t  f i x e d
16

r a t e s .  I t  was he ld  t h a t  under s e c t i o n  50 o f  th e  Bengal 

Tenancy A ct ,  t h e  s e t t l e m e n t  o f f i c e r  was r i g h t  i n  g iv in g  

e f f e c t  t o  t h e  presum ption  t h a t  th e  r a i y a t s  were h o ld in g  

a t  f i x e d  r a t e s  of  r e n t  and in  r e c o rd in g  them as  " r a j y a t s  

h o ld ing  a t  f i x e d  r a t e s " .  A t e n a n t  he ld  50 b igh as  o f  l a n d

13. The Bengal Bent Act,  1859, s e c . 3 ;  The Bengal Act,  1869 , 
s e c . 3 ;  The Bengal Tenancy Act,  1885, s e c . 5 0 (1 ) ;  The 
r e p o r t  o f  th e  Land Revenue Commission, Bengal d a te d  2 1 s t  
March, 1 9 ^ ,  v o l . I ,  para .H o.

1*+. I n f r a , p p .  100- 101 .
15 .  The Bengal Tenancy Act, 1885, s e c .1 0 6 .
16. P u l h in  v .  B a l i a  ( I 898) I .L .R .  25 C a l .  7^  F.B;

K sh i ro d  v .  Ra.iendra (1917) 38 I .C .  9^*



17
f o r  more than  twelve y e a r s  under a . iu n g leb u r i  l e a s e  which

p ro v id e d  f o r  a p ro g re s s iv e  r a t e  o f  r e n t  and d id  n o t

e x p r e s s l y  p rov ide  t h a t  th e  i n t e r e s t  o f  th e .  t e n a n t  was to

be h e r i t a b l e  or p e r p e t u a l ,  and i t  d id  n o t  e x p r e s s l y  ex c lu d e

enhancement on any ground but  e x p r e s s ly  p ro v id e d  f o r

enhancement on th e  ground o f  in c r e a s e  in  t h e  p r o d u c t iv e n e s s

o f  th e  s o i l  e f f e c t e d  a t  th e  expense o f  t h e  l a n d l o r d .  I t  
18

was h e ld  t h a t  the  i n t e r e s t  c r e a t e d  by t h e  l e a s e  was n o t

covered  by s e c t i o n  18 o f  t h e  Bengal Tenancy Act and t h a t

th e  t e n a n t  was no t  a r a i v a t  ho ld ing  a t  f i x e d  r a t e s .  Where

a r a j y a t i  l e a s e  e x p l i c i t l y  s t a t e d  t h a t  i t  was g r a n te d  upon

a r e n t  o f  Rs 5 a y e a r ,  t h a t  th e  t e n a n t  would e n jo y  t h e

land  from g e n e ra t io n  to  g e n e r a t i o n  and t h a t  t h e  l a n d l o r d

would n o t  claim more r e n t  t h a n  what was s e t t l e d :  i t  was 
20

h e ld  t h a t  th e  l e s s e e  was a r a i v a t  a t  f i x e d  r a t e s .  In
21

Golam Rahaman M i s t r i  v .  Gurudas T a l a n d l o r d  g r a n te d  a l e a s e  

o f  c e r t a i n  land  a t  a c e r t a i n  annual  jam a ,  w i t h  r i g h t  o f  

p o s s e s s i o n  from g e n e ra t io n  to  g e n e r a t i o n  ( n u t r a  p u t r a d i  

k ram e) .  In  th e  body o f  th e  document t h e r e  was a t  one

1 7 * . iun g leb u r i  l e a s e  = l e a s e  fo r  c l e a r i n g  j u n g l e :  l e a s e s  f o r  
r e c l a m a t io n  and c u l t i v a t i o n  o f  w as te  l a n d s  ( s e c r e t a r y  o f  
S t a t e  v .  Gobind (1916) 21 C.W.N. 50?  a t  509.

18. Raikumar v. Raya chatoo (190*0 I .L .R .  31 C al .  960
19 .  This  s e c t i o n  d e a l t  w i th  the  i n c i d e n t s  o f  h o ld in g  a t  

f i x e d  r a t e s .
20 .  Harimohon v .  A tu l  K r ish n a  (1913) 19 C.W.N. 1127.
2 1 . ( 1922) 76 i . e .  586.



p l^ c e  an "undertaking by th e  t e n a n t  to  pay f i x e d  r e n t  and

i n  a n o th e r  p la c e  he un der to ok  to  pay ,  i n  a d d i t i o n  to  t h e

f i x e d  r e n t ,  Road cess  and P u b l ic  work c e s s  and any t a x  o r

a d d i t i o n a l  amount t h a t  might be a s s e s s e d  by th e  Government

i n  f u t u r e  i n  r e s p e c t  o f  th e  lan d  o f  t h e  te n a n c y .  L a s t l y

t h e r e  was a r e s t r i c t i v e  c la u s e  under which th e  t e n a n t

u n d e r to o k  " n o t  to  excava te  any d i t c h  or  t a n k ,  ...prep a r e  b r i c k s ,

c o n s t r u c t  uucca b u i ld in g s  o r  cut down t r e e s  w i th o u t  t a k i n g

a w r i t t e n  o rd e r  e x p re s s in g  consen t  from th e  l a n d l o r d 11. I t  
22

was h e ld  t h a t  th e  l e a s e  was in ten d ed  to  be a p e r p e t u a l  one

a t  a f i x e d  r e n t  and c o n s t i t u t e d  a t r a n s f e r a b l e  t e n u r e ,  and

t h a t  th e  r e s t r i c t i v e  c la u s e  d id  no t  modify th e  n a t u r e  o f

th e  t e n a n c y ,  and th e  use  o f  th e  words n u t r a  o u t r a d i  krame

i n  a l e a s e  i n d i c a t e d  t h a t  th e  l e a s e  was in t e n d e d  to  be a
23

p e r p e t u a l  one .  In  Eshaque v .  M o t i l a l T i t  was h e ld  t h a t  a 

r e c i t a l  i n  a k a b u l i a t  t h a t  th e  tenancy  was a h e r i t a b l e  one ,  

d escen d in g  from f a t h e r  to  son and t h a t  t h e  excess  a r e a  

found  to  be i n  p o s s e s s io n  o f  th e  t e n a n t  was to  be a s s e s s e d  

w i t h  r e n t  a t  the  r a t e  mentioned t h e r e i n  was n o t  s u f f i c i e n t  

t o  e s t a b l i s h  t h a t  th e  tenancy  was one a t  a f i x e d  r e n t .  In  

t h e  case  r e f e r r e d  to  Suhrawardy J .  , i n  d i s t i n g u i s h i n g  t h e  

e a r l i e r  c a s e ,  o b s e rv e d : -

22 .  I b i d . .
2 3 . T192M 81 I .C .  10^3 a t  loMt-.



"The two p o i n t s  a lone  may n o t  be s u f f i c i e n t  to

e s t a b l i s h  t h a t  t h e  document c r e a t e d  a r a j y a t i . These

w i t h  o t h e r  c i r c u m s ta n c e s  may, no d oub t ,  go a g r e a t  way

t o  e s t a b l i s h  th e  permanent n a t u r e  o f  th e  te n a n c y .  In
2h

Golam Rahaman M i s t r i  v .  Gurudas, t h i s  c o n d i t i o n ,  namely 

t h a t  t h e  ex cess  a r e a  i s  to  be a s s e s s e d  w i th  r e n t  a t  t h e  

r a t e  m entioned  i n  t h e  c o n t r a c t  was p r e s e n t  bu t  t h e r e  w 

o t h e r  c i r c u m s ta n c e s  r e l y i n g  on which i t  was h e ld  t h a t  t h e  

ten an c y  was a ten an c y  a t  a f i x e d  r e n t .  This  s t i p u l a t i o n  

a lone  a p a r t  from o t h e r  c i rcum stances  o f  each  p a r t i c u l a r  

ca se  would n o t  e s t a b l i s h  t h a t  a tenancy  i s  a ten an cy  a t  

a f i x e d  r e n t " .

The t o t a l  r e n t  payab le  fo r  t h e  h o ld in g  m ight be 

f i x e d  o r  t h e  r a t e  o f  r e n t  might be f i x e d  though  i t  m igh t  

v a ry  i n  consequence o f  v a r i a t i o n  in  t h e  a r e a  o f  th e  h o ld in g .  

Thus where r e n t  was o r i g i n a l l y  f i x e d  a t  2 annas per  b ig h a  

and s u b s e q u e n t ly  on d i s c o v e ry  o f  excess  l a n d s ,  t h e  

a d d i t i o n a l  a r e a  was a l s o  a s s e s s e d  a t  t h e  same r a t e  and i t  

was ag reed  t h a t  on d i s c o v e r y  o f  f u r t h e r  excess  the  same
25

would a l s o  be a s s e s s e d  a t  the  same r a t e ;  i t  was h e ld  t h a t

2b. (1922) 76 I .C .  586.
25. Amarnath v .  B a la  KrishnaDas (1921) 35 C .L . J .  138 a t  

l^Q-^+O: Ramdaval v .  Midnanore zemindary (1910)
15 C.W.li. 263.



t h e  r a t e  o f  r e n t  was f i x e d  in  p e r p e t u i t y  a t  2 annas p e r  

MgJia.
We now t u r n  to  th e  r a j y a t s  pay ing  as r e n t  a

f i x e d  p r o p o r t i o n  o f  th e  produce. There wadeJJ'co.nflict

o f  d i c i s i o n s  as  to  w he the r  they  come w i t h i n  t h e  c a te g o ry
26

o f  r a i y a t s  a t  f ix e d  r a t e s .  In  Thakooranee v .  B i s h e s h u r , 

Peacock C .J .  o b s e rv e d : -  nBy the  term f i x e d  r a t e s  o f  r e n t ,

I  u n d e r s ta n d  no t  merely f i x e d  and d e f i n i t e  sums p a y a b le  

as  r e n t ,  but a l s o  r q t e s  r e g u l a t e d  by c e r t a i n  f i x e d  p r i n c i p l e s  

such ,  f o r  i n s t a n c e ,  as a c e r t a i n  p r o p o r t i o n  o f  th e  g ro s s  

o r  o f  th e  n e t  produce o f  every  b ig h a , o r  such a sum o f  

money as would be eq ua l  to  such a p r o p o r t i o n  o f  th e  p ro d u c e ,  

o r  such a sum as would give to  th e  r v o t  any f i x e d  r a t e  o f  

p r o f i t  a f t e r  payment o f  a l l  expenses o f  c u l t i v a t i o n .  Id  

certum e s t  quod certum r e d d i  -potest i s  a maxim o f  law**.

■'But in  Mahamad Yacab Hossain  v .  Chowdhurv Wahed
27

A l i  i t  was he ld  by E .Jackso n  J . ,  (whose views were conf irm ed

by a t h i r d  judge,  Trevor J . ,  to  whom th e  case  went up f o r
28

o p in io n )  t h a t  uno r a t e  o f  b h a o l i  r e n t  v a r y in g  y e a r l y  i n

26 .  (1865) B.L.R. sup. v o l .  202 a t  326 F .B.
2 7 .  (1865) h W.R. (Act X) 23.
2 8 . " b h a o l i  r e n t 1 = r e n t  in  k in d .



amount w i th  th e  v a ry in g  amount o f  g r o s s  p roduce  o f  th e

l a n d ,  though  f i x e d  as to  th e  p r o p o r t i o n  which i t  i s  to

bear  to  such produce, i s  a f i x e d  unchan geab le  r e n t  o f  th e

n a t u r e  a l l u d e d  t o u s e c t i o n  k  o f  Act X o f  1859. M oreover,

i t  ap pea rs  to  me, t h a t  a l l  r e n t s  i n  k in d  a r e  t r a n s i t o r y

e x i s t i n g  o n ly  so long as money r e n t s ,  which i t  i s  t h e

p o l i c y  o f  th e  law to  f a v o u r ,  can be in t r o d u c e d ,  and t h a t

i t  i s  o n ly  when th e  amount of  r e n t  o r  t h e  p o r t i o n  o f  t h e

g ro ss  produce  payable  by th e  t e n a n t  has been p a id  i n  money

t h a t  s e c t i o n  k  o f  Act X becomes a p p l i c a b l e 11. Bay l e y  J . ,
29

d i s s e n t i n g  h e ld  t h a t  11 a c o n t r a c t  to  pay h a l f  i n  k in d  does 

n o t  in v o lv e  a va ry ing  r a t e .  I t  i s  a f i x e d  r a t e  o f  h a l f  

o f  what may be produced in  k in d .  As t o  t h e  c o n t r a c t ,  i t  

i s  a f i x e d  c o n t r a c t  as much as i f  i t  were t o  pay h a l f  o f  

Rs 100 o r  any o th e r  sum11. The d e c i s i o n  o f  Trevor and

E .J a c k s o n  J J . ,  was fo l low ed  in  Thakur P ra sa d  v .  Sved
30 31

Mahamad B a k e r , but d isapp roved  in  Ram v .  Lachmi' by

L .S .  J a c k so n  J . ,  who when^pressed w i th  th e  d e c i s i o n s  i n
32

Mahamad Yacab Hossain  v .  Chowdhurv Wahed A l i  and Thakur

29.  Mahamad Yacab Hossain  v .  Chowdhurv Wahed A l i  (1865) 
k  tf.R. "(Act X) 23 a t  2k.

30. (1867) 8 W.R. (C.R.) 170.
3 1 .  (1870) 1^ W.R. (C.R.) 388.
32. (1865) k  W.R. (Act X) 23.



33
P rasad  v .  Sved Mahamad Baker,  d e s c r ib e d  in  a g ra p h ic  term  

t h e  i n j u s t i c e  o f  the r u l e  favoured  t h e r e i n : -

111 con fess  I  would have c o n s id e r a b l e  d i f f i c u l t y  

i n  a s s e n t i n g  to  the r u l i n g s  i n  th e s e  c a s e s ;  b ecause ,  i f  

t h e  r u l i n g s  a r e  c o r r e c t ,  th e  l e g i s l a t u r e  must have in t e n d e d  

t h a t  r y o t s  who have he ld  lan d  upon one p r i n c i p l e ,  i . e . ,  

t o  say ,  upon one f ix e d  r a t i o  o f  d i v i s i o n  o f  th e  p roduce  

o f  t h e i r  l a n d  w i th  th e  l a n d lo r d ,  from t h e  t ime o f  t h e  

Permanent S e t t l e m e n t ,  would be e n t i t l e d  to  no p r o t e c t i o n  

w h a te v e r ,  bu t  would, a f t e r  th e s e  80 or  90 y e a r s ,  be s u b j e c t  

t o  a s u i t  f o r  enhancement or  f o r  commutation o f  t h e i r  r e n t  

a t  such money r a t e s  as th e  l a n d lo r d  might be en a b le d  to  

p ro v e .  I  can n o t  b e l i e v e  t h a t  th e  l e g i s l a t u r e  cou ld  have 

in t e n d e d  any such i n j u s t i c e  t o  r y o t s  i n  th o se  p a r t s  o f  th e  

c o u n t ry  where th e  bhaolee  system i s  p r e v a l e n t ,  as i t  i s  i n  

many p a r t s  o f  Behar.  In  th o se  p a r t s  o f  th e  c o u n t ry ,  t h e r e  

b e in g  no such  th in g  as a r a t e  o f  r e n t  i n  money, r y o t s  h o ld in g  

from t h e  t im e o f  th e  Permanent S e t t le m e n t  would have no 

p r o t e c t i o n  w ha tev e r ,  u n le s s  th e  l e g i s l a t u r e  meant to  i n c lu d e  

Under th e  words T,r a t e  o f  r e n t "1 th e  mode or  p r i n c i p l e  o f  

b h a o le e  payment11.
3*+

In  a n o th e r  case i t  was he ld  t h a t  an ar rangem ent

3 3 .  (1867) 8 W.R. (C.R.) 170.
3k. M i te r . i e e t  v .  Toondun ( I 869) 12 W.R. (C.R.)  I k  = 3 B .L .R . 

App. 88."



by which a c e r t a i n  r e n t  in  cash was t o  be p a id  i n  l i e u  

o f  r e n t  i n  k in d ,  d id  n o t  show a v a r i a t i o n  i n  th e  r a t e  

o f  r e n t ,  b u t  was tantam ount to  say ing  t h a t  t h e  money r a t e  

r e p r e s e n t e d  and was e q u iv a l e n t  to  what was p a i d  b e f o re
35

i n  a n o th e r  way. In Jo to o  v .  Basmutee, M ukerjee  J . ,

o b s e rv e d :  " I  am no t  p re p a re d  to  ho ld  t h a t  a r y o t , who h as ,

s i n c e  t h e  Permanent S e t t l e m e n t ,  p a id  a c e r t a i n  f i x e d

p r o p o r t i o n  o f  the  produce o f  th e  l a n d  to  t h e  zem indar ,  can

n o t  say  t h a t  h i s  t e n u re  i s  a ho ld ing  i n  p e r p e t u i t y  a t  a

f i x e d  r e n t ” . A F u l l  Bench o f  the  A l lah abad  High C ourt  i n
36

I-Ianuman v .  K auleswar. he ld  t h a t  "a r e n t  i n  k in d  ( b h a o l i ) .

w h ich ,  though ,  i t  v a r i e s  y e a r ly  i n  amount w i th  th e  v a r y in g

amount o f  th e  y e a r ly  p roduce ,  i s  f i x e d  as t o  t h e  p r o p o r t i o n

i t  i s  to  bea r  to  such p roduce ,  i s  a f i x e d  r e n t  w i t h i n  t h e

meaning o f  s e c t i o n  3 o f  Act X o f  1859M« th e  case
37

r e f e r r e d  t o ,  the  l e a r n e d  judges o b s e r v e d : -  t!The q u a n t i t y  

o f  p roduce  d e l iv e r e d  may v a ry  in  each y e a r ,  bu t  th e  r a t e  

o r  s h a re  rem ains  the  same, be i t  a f o u r t h ,  a t h i r d  o r  a 

h a l f ,  as  t h e  case may be.  The r a t e  o f  r e n t  does n o t  v a r y ,  

a l t h o u g h  i t s  quantum or  v a lu e  may*1.

3 5 .  (1871) 15 W.R. 379 a t  380.
3 o .  (1878) I .L .R .  1 A11.301 F .B . ,  o v e r r u l i n g  Hanuman v .  Ram.iug 

(187^) h.W.P. (H .C.R.)371 which fo l lo w e d  th e  C a l c u t t a  
High Court  Case o f  Mahamad Yacab H o ssa in  v .  Chowdhurv 
Wahed A l i  (1865) k  W.R. (Act X) 23 .

37* Hanuman v .  Kauleswar (1876) I .L .R .  1 A1H. 301 a t  302 F.B.



The p o in t  was e l a b o r a t e l y  d i s c u s s e d  in  D in an a th
38

v* R a ja  S £ t i  P ra sa d , In  t h a t  case some t e n a n t s  i n s t i t u t e d
39

s u i t s  under  t h e  p ro v i s io n s  of  th e  Act,  a g a i n s t  t h e i r

l a n d l o r d s  f o r  the  d e c i s i o n  o f  d i s p u te s  r e g a r d i n g  e n t r i e s

which  had been made in  a f i n a l l y  p u b l i s h e d  r e c o r d  o f  r i g h t s .

The t e n a n t s  had been r e c o rd e d  as s e t t l e d  r a i v a t s  under  th e

r e s p o n d a n t s ;  they  claimed t h a t  they  were r a j y a t s  a t  f i x e d

r a t e s .  In  s u p p o r t  o f  t h e i r  c o n te n t io n ,  th e y  p roduced  r e n t

r e c e i p t s  which showed t h a t  each  o f  them had h e ld  a t  a

u n ifo rm  r e n t  f o r  over twenty y e a r s .  The r e n t  c o n s i s t e d

p a r t l y  o f  cash  and p a r t l y  o f  money v a lu e  o f  a f i x e d  q u a n t i t y

o f  paddy. In  th o se  c i rcum stances  th e  c o u r t  o f  f i r s t  i n s t a n c e

h e ld  t h a t  s e c t i o n  50 o f  th e  Bengal Tenancy A ct ,  1885 was

n o t  a p p l i c a b l e .  In  i t s  o p in io n ,  the  term  ^ e n t *  i n  t h a t

s e c t i o n  d i d  no t  in c lu d e  r e n t  in  k in d .  On a p p e a l  th e  s p e c i a l

Judge adop ted  the  same c o n s t r u c t i o n  o f  s e c t i o n  50 and

conf irm ed  th e  d e c i s io n  o f  th e  Revenue o f f i c e r .  I n  t h e  High

C o u r t ,  th e  t e n a n t s  u rged  t h a t  s e c t i o n  50 .had i iot  been

c o r r e c t l y  i n t e r p r e t e d  by th e  c o u r t  below. The r e l e v a n t

p o r t i o n  o f  t h a t  s e c t i o n  p ro v id e d  as f o l l o w s : -

u50. (1) Where a t e n u r e - h o ld e r  or  r a j y a t  and h i s  
p r e d e c e s s o r s - i n - i n t e r e s t  have he ld  a t  a r e n t  o r  r a t e  o f  
r e n t  which has no t  been changed from th e  t im e  o f  th e
3 8 .  (1922) 72 I.C. 663 = 36 C.L.J. 220 = 27 C .W .f t . l l5 ;  also  
 MaTmatha-̂ vy —Prcrbodh (1922) 73 I.C. ^-16.
39. The Bengal Tenancy Act,  1885? sec .  106.



Permanent S e t t l e m e n t ,  t h e  r e n t  or r a t e  o f  r e n t  s h a l l  n o t  
be l i a b l e  to  be in c r e a s e d  excep t  on t h e  ground o f  an a 
a l t e r a t i o n  in  th e  a re a  o f  the  t e n u re  o r  h o ld in g .

(2) I f  i t  i s  proved  in  any s u i t  o r  o t h e r  p ro c e e d in g  
u nder  t h i s  Act t h a t  e i t h e r  a t e n u r e - h o l d e r  o r  r a j y a t  and 
h i s  p r e d e c e s s o r s - i n - i n t e r e s t  have h e ld  a t  a r e n t  o r  r a t e  
o f  r e n t  which has no t  been changed d u r in g  th e  tw en ty  y e a r s  
im m ed ia te ly  b e fo re  th e  i n s t i t u t i o n  o f  t h e  s u i t  o r  p ro c e e d in g ,  
i t  s h a l l  be presumed u n t i l  th e  c o n t r a ry  i s  shown, t h a t  th e y  
have h e ld  a t  t h a t  r e n t  o r  r a t e  o f  r e n t  from th e  t im e  o f  
th e  Permanent S e t t l e m e n t11 •

The l e a r n e d  Judges  observed t h a t  l,t h i s  s e c t i o n
Ho

must be r e a d  along w i th  s e c t i o n  3 (5 ) w h ich  p ro v id e s  t h a t ,  

u n l e s s  t h e r e  i s  something repugnan t  i n  th e  s u b j e c t  o r  

c o n t e x t ,  r e n t  means whatever i s  l a w f u l l y  payab le  or  

d e l i v e r a b l e  i n  money or k in d  by a t e n a n t  to  h i s  l a n d l o r d  

on accoun t  o f  th e  use  o r  occu p a t io n  o f  t h e  l a n d  h e ld  by 

t h e  t e n a n t .  This d e f i n i t i o n  i s  i n  no way r e p u g n a n t  to  

th e  s u b j e c t  o r  con tex t  o f  s e c t i o n  50 , and th e  te rm  ^ e n t 1 

i n  t h a t  s e c t i o n  may w e l l  be p laced  by i t s  e q u i v a l e n t  a s  

g iv en  i n  s e c t i o n  3 (5 ) .  This  l e a d s  i n e v i t a b l y  to  t h e  

c o n c lu s io n  t h a t  th e  s u b s t a n t i v e  r u l e  f o rm u la te d  i n  s e c t i o n  

50 ( 1 ) and th e  p resum ption  embodied in  s e c t i o n  50 (2 ) do n o t  

become i n a p p l i c a b l e  because a t e n u r e - h o l d e r  o r  r a j y a t  h o ld s  

a t  a r e n t  payab le  p a r t l y  i n  cash and p a r t l y  i n  k in d  o r

HO. This  c l a u s e  was renumbered as c la u s e  (13) by s e c t i o n  
129 o f  t h e  Bengal Tenancy (Amendment) A ct ,  1928.



e n t i r e l y  in  k in d 11.

I t  was argued on b e h a l f  o f  th e  l a n d l o r d s  t h a t

p roduce  r e n t s  were no t  w i th in  the  purview o f  s e c t i o n

50 o f  the  Bengal Tenancy Act, because t h e  B i l l  in c lu d e d

an o th e r  s u b - s e c t io n  r e l a t i n g  to  r e n t - i n - k i n d .  While t h e

B i l l  was under c o n s id e r a t io n  an a t tem p t  was abandoned,

which i f  s u c c e s s f u l  would have i n s e r t e d  in ,- the  Act a

c l a u s e  g iv in g  e f f e c t  to  th e  view adopted  in  th e  m a j o r i t y

o f  j u d i c i a l  o p in io n s .  The abandoned c l a u s e  reads as f o l lo w s

MWhen a r a j y a t  has p a id  as r e n t  a f i x e d  s h a re  or  t h e  v a l u e

o f  a f i x e d  share  o f  th e  produce o f  th e  l a n d ,  t h e  r e n t  o r

r a t e  o f  r e n t  s h a l l  n o t  be deemed to  have been changed

w i t h i n  th e  meaning o f  t h i s  s e c t i o n ,  m ere ly  by r e a s o n  o f

th e  amount pa id  having v a r i e d  from yea r  t o  y e a r ,  o r  by

r e a s o n  o f  th e  r e n t  having been commuted, w i t h  th e  co n se n t

o f  b o th  th e  r a j y a t  and h i s  l a n d l o r d ,  to  a f i x e d  money 
k l

r e n t " .  That p r o v i s io n  was o m i t ted  a t  t h e  f i n a l  s t a g e ,  as

ap p e a rs  from th e  fo l lo w in g  passage in  t h e  R ep o r t  o f  th e
k2

S e l e c t  Committees,- "Vie have o m it ted  from th e  s e c t i o n ,

^ 1 .  B i l l  p re p a red  by th e  Rent Law Commission, 1880, s e c . l 6 , 
E x p . l :  Bengal Tenancy B i l l  o f  1883 as i n t ro d u c e d  i n  t h e  
L e g i s l a t i v e  C ouncil .  s e c . l 6 = S e l e c t i o n s . p p . 156 ,3 0 3 ;  
C .D .F ie ld ,  D i g e s t , A r t i c l e  37, E x p . l :  The r e p o r t  o f  
th e  Rent Law Commission. 1880, p a r a . 27. 

t e .  The r e p o r t  o f  the S e l e c t  Committee d a t e d  1 2 th  F e b ru a ry ,  
1885, s e c . 26 = S e l e c t i o n s , p.*+05*



w hich  e n a c t s  th e  well-known presum ption  a r i s i n g  from 

h o ld in g  a t  a r e n t  unchanged fo r  tw enty  y e a r s ,  t h e  sub

s e c t i o n  which made th e  presum ption  a p p l i c a b l e  t o  produce  

r e n t s ,  as o p in io n s  g e n e r a l l y  were opposed to  i t " .  S i r  

S t e u a r t  Bayley i n  e x p la in in g  the  r e a s o n  o f  t h e  o m is s io n  

i n  one o f  th e  deb a te s  in  Council  s a i d : -  "The f i r s t  

a l t e r a t i o n  t o  be n o t i c e d  i s  t h a t  we have o m i t t e d  th e  

p r o v i s i o n  making t h i s  presum ption  a p p l i c a b l e  to  p roduce  

r e n t s .  I t  seemed c l e a r  to  us t h a t  where t h e  r e n t  i s  p a id  

i n  k in d ,  a l th o u g h  the  p ro p o r t io n  o f  th e  g r o s s  produce  p a id  

rem a in s  t h e  same, y e t  by a s e l f  a c t i n g  m achinery  t h i s  v e ry  

f a c t  d i s c o u n t s  th e  r i s e  in  p r i c e s ,  and r e n t s  a r e  t h u s  o f  

n e c e s s i t y  enhanced or  reduced  as p r i c e s  r i s e  o r  f a l l .

There i s  h e re  no room t h e r e f o r e  fo r  th e  p re su m p t io n " .

T h is  argument d id  not  convince th e  l e a r n e d  Judges  

who o b s e r v e d : -

"The om iss ion  o f  th e  c lau se  l e f t  th e  B i l l  as  i t  

was,  and t h a t  B i l l ,  i t  can no t  be o v e r lo o k e d ,  c o n ta in e d  

a comprehensive d e f i n i t i o n  o f  the  term * r e n t f . Act X 

o f  1859 d id  n o t  c o n ta in  a d e f i n i t i o n  o f  t h e  te rm  ‘r e n t 1,

and t h i s  opened up,  as i t  i s  well-known, v a r i o u s

V3. E xtract  from the Proceedings o f  the Council o f  the  
Governor General in  India dated 2 7 th  February, 1885 = 
S e l e c t i o n s , p . ^4-2.
D inan a th  v .  Ra.ia S a t i  P rasad  (1922) 36 C .L . J .  220
a t  223- 2*4- = 27 C.W.M. 115 = 72 I .C .  663.



o p p o r t u n i t i e s  f o r  c o n t r o v e r s i e s  o f  a r e c o n d i t e  c h a r a c t e r .

The l e g i s l a t u r e  remedied t h i s  d e f e c t  by t h e  i n s e r t i o n  o f  

a d e f i n i t i o n  o f  th e  term ‘r e n t 1, i n  s e c t i o n  3 ( 5 ) o f  t h e  

Bengal Tenancy Act -  a d e f i n i t i o n  which as S i r  A r th u r
*+5

W ilso n  ob se rv ed  in  J o t i n d r a  Mohun v .  J a r o a  Kumari, seems 

to  e x p r e s s  very  c l e a r l y  th e  meaning o f  t h e  word ’r e n t 1, 

as  i t  would be u n d e rs to o d  w i tho u t  any s t a t u t o r y  d e f i n i t i o n .  

We need  n o t  s p e c u la t e ,  whether th e  members o f  t h e  S e l e c t  

Committee f u l l y  r e a l i s e d  t h e  e f f e c t  o f  t h i s  d e f i n i t i o n  on 

t h e  o t h e r  p r o v i s io n s  o f  th e  B i l l  they  had t h e n  under  

c o n s i d e r a t i o n .  But t h i s  much i s  c l e a r  t h a t ,  i f  th e y  

in t e n d e d  to  a l t e r  th e  c u r r e n t  of  j u d i c i a l  o p in io n  u nder  

t h e  o ld  law , they  u n q u e s t io n a b ly  f a i l e d  to  ach iev e  t h e i r  

p u rp o se  by th e  mere om iss ion  o f  th e  cif luse we have m en t ioned .

The r e s u l t  might have been d i f f e r e n t ,  i f  the  term  fr e n t f
been

i n  s e c t i o n  50 had n o t / r e p l a c e d  by th e  p h ra s e  ’money r e n t*  

which makes i t s  appearance in  s e c t i o n  2 8 , 2 9 , 3 0 , 5 0 , and
46

6 1 " .  The l e a r n e d  judges th e n  came to  t h e  c o n c lu s io n  t h a t  

i n  s e c t i o n  50 , th e  term ’r e n t 1 could  n o t  be r e s t r i c t e d  to  

money r e n t  and t h a t  i t  bore th e  meaning a t t r i b u t e d  to  i t  

i n  s e c t i o n  3 ( 5) and t h a t  r e f e r e n c e  cou ld  n o t  be made to

45. (1905) 10 C.W.N. 201 P.C.
^  Kihanath>Vi:?Ra,1a Sati Prasad (1922) 36 C.L.J. 220 

at 227 = 27 C.V/.N-i 115 at 121.



t h e  r e p o r t  o f  the  S e le c t  Committee. The Rent Law 

Commission, 1880 a lso  ex p ressed  th e  view t h a t  a f i x e d  

p r o p o r t i o n  o f  th e  produce was a f i x e d  r a t e  w i t h i n  t h e
b7

meaning o f  the  law.

The m a t te r  i s  now c l e a r  t h a t  under  th e  Bengal 

Tenancy Act,  1885 r e n t  in  k ind  was in c lu d e d  in  t h e  words 

" r e n t  o r  r a t e  o f  r e n t " .  The ex p re s s io n  " a t  f i x e d  r a t e s  

o f  r e n t "  used  in  s e c t i o n  3 o f  the  Rent A c ts  o f  1859 a^d 

I 869 and th e  ex p re s s io n  " r e n t  o r  r a t e  o f  r e n t  f i x e d  in  

p e r p e t u i t y "  used  in  s e c .  4 and 18 o f  th e  Bengal Tenancy 

A ct ,  1885 meant s u b s t a n t i a l l y  th e  same t h i n g .  The words 

" r a t e  o f  r e n t"  f i x e d  i n  p e r p e t u i t y  were s u f f i c i e n t l y  wide 

to  in c lu d e  " r a t e  o f  r e n t  in  kind" f i x e d  i n  p e r p e t u i t y  as 

w e l l  as f i x e d  in  p r o p o r t io n  to  the  g ross  p ro d u ce .

We may t h e r e f o r e ,  conclude t h a t  r a i v a t s  whose r e n t #

o r  r a t e  o f  r e n t  was f ix e d  in  p e r p e t u i t y  were r a j y a t s  a t  

f i x e d  r a t e s .  I t  d id  no t  m a t te r  whether t h e  r e n t  was pay ab le  

i n  cash o r  p a r t l y  in  cash and p a r t l y  i n  k i n d  o r  e n t i r e l y

h o ld in g  a t  f i x e d  r a t e s  could  be a c q u i r e d  by a c t  o f  p a r t i e s

47. P a ra .  27 o f  th e  R ep o r t ;  C .D .F ie ld ,  D i g e s t , A r t i c l e  37* 
E x J . l .

48. T a fazzh l  v .  M asala t  (1934) 38 C.W.E. 797; D in an a th  
R aja  S a t i  P rasad  (1922) 36 C .L .J .  220 a t  224; Manmatha 
v .  Probodh (1922) 7 3 . I .C .  4l6 a t  4 l 8 .

Mode o f  c r e a t i o n  o f  ho ld ing  a t  f i x e d  r a t e s . -  A



o r  by o p e r a t i o n  o f  law under s e c t i o n  50 o f  t h e  Bengal

Tenancy A ct ,  1885 on p ro o f  t h a t  t h e  r e n t  or r a t e  o f  r e n t

was not changed from th e  time o f  th e  permanent S e t t l e m e n t .

A l e a s e  a t  a r e n t  or r a t e  o f  r e n t  f i x e d  in  p e r p e t u i t y

co u ld  be g ra n te d  by a p r o p r i e t o r  or permanent t e n u r e - h o l d e r
50

i n  a perm anently  s e t t l e d  e s t a t e s .

Sec. 3 .  Occupancy r a j y a t s

Meaning o f  occupancy r a j y a t . -  Occupancy r a j y a t s  

were d e f in e d  in  s e c t i o n  4(b) o f  th e  Bengal Tenancy .net,

1885 as " r a j y c t s  having a r i g h t  o f  occupancy i n  t h e  la n d  

h e ld  by them". The r e q u i s i t e s  o f  an occupancy r i g h t  were 

l a i d  down in  s e c t i o n  6 o f  the  Bengal Rent A c t ,  1859 a^d 

t h e  Bengal n e t ,  I 869 which d e c la r e d s -

uEvery r y o t  who s h a l l  have c u l t i v a t e d  or h e ld  l a n d  
f o r  a p e r io d  o f  12 y e a r s  s h a l l  have a r i g h t  o f  occupancy 
i n  th e  l a n d  so c u l t i v a t e d  or he ld  by him, w hether  i t  be 
h e ld  under p o t t a h  or n o t ,  so long as he pays t h e  r e n t  
p a y a b le  on account o f  the same; but t h i s  r u l e  does n o t  
a p p ly  to  khamar, nee . i - . io te . or see r  lan d  be lo n g in g  to  th e  
p r o p r i e t o r  o f  th e  e s t a t e  or t e n u re  and l e t  by him on l e a s e  
f o r  a te rm ,  or y ea r  by y e a r ,  nor (as r e s p e c t s  t h e  a c t u a l  
c u l t i v a t o r )  to  la n d s  s u b - l e t  fo r  a term, o r  y e a r  by y e a r ,  by 
a r y o t  having a r i g h t  o f  occupancy. The h o ld in g  o f  t h e  f a t h e r  
o r  o th e r  p e r so n  from whom a r y o t  i n h e r i t s  s h a l l  deemed to  
be th e  ho ld in g  o f  the  r y o t  w i t h i n  th e  meaning o f  t h i s  s e c t i o n " ♦

n a tu r e  o f  oc c u p an c y  r i g h t . -  The e x p r e s s i o n  " r i g h t

49 .  D ulh in  v. B a l i a  ( I 898) I .L .R .  25 C al .  7^# F .B; K sh irod  
v .  Ra.lendra (1917) 38 I .C .  94.

50. The Bengal Tenancy Act,  1885, s e c . 179.



o f  occupancy” was s a i d  to  have been f i r s t  c r e a t e d  by th e

l e g i s l a t u r e  in  the  Bengal Bent Act,  1859. But s t r i c t l y

speak in g  th e  co n c ep t io n  o f  t h e  r i g h t  o f  occupancy ,  as

o b se rv e d  by high a u t h o r i t i e s ,  a l r e a d y  e x i s t e d  from e a r l y

t im e s  as  th e  fundam enta l  r i g h t  or  p r i v i l e g e  o f  th e  s u p e r i o r

c l a s s  o f  r a j y a t s  known as khoodkasht  r a i v a t s  o r  r e s i d e n t

o r  h e r e d i t a r y  c u l t i v a t o r s .  S i r  John Shore i n  h i s  c e l e b r a t e d  
52

M inute s a i d :  !lP u t ta h s  t o  th e  khode k h o sh t  ry o ts . ,  o r  t h o s e  

who c u l t i v a t e  the  l a n d  o f  t h e  v i l l a g e  where th ey  r e s i d e ,  

a r e  g e n e r a l l y  g iven ,  w i th o u t  any l i m i t a t i o n  o f  p e r i o d ;  

and e x p r e s s  t h a t  they  a r e  to  ho ld  th e  l a n d s ,  pay ing  t h e  

r e n t s  from yea r  to  y e a r .  Hence th e  r i g h t  o f  occupanpy 

o r i g i n a t e s ;  and i t  i s  e q u a l l y  u n d e r s to o d  as  a p r e s c r i p t i v e  

law, t h a t  th e  r y o t s  who h e ld  by t h i s  t e n u r e ,  can n o t  

r e l i n q u i s h  any p a r t  o f  t h e  la n d s  in  t h e i r  p o s s e s s i o n ,  o r  

change th e  s p e c ie s  o f  c u l t i v a t i o n ,  w i th o u t  a f o r f e i t u r e  

o f  t h e  r i g h t  o f  occupancy, which i s  r a r e l y  i n s i s t e d  upon; 

and t h e  zemindars demand and ex a c t  th e  d i f f e r e n c e .  I

51. Mahanth v .  J a n k i . A . I .R .  1922 P.O. lb2  a t  1 ^  = I .L .B .
1 P a t . 3 ^ 5  Chandra Binode v .  Ala Bug (1920) I .L .R .  kQ 
C a l .  I 8*f a t  233 S .B; Thakooranee v .  B ish esh u r  (1865)
B.L.R. sup .  v o l .  202 a t  326 F.B; S a r a t  v .  Asiman (190^) 
I .L .R .  31 Cal .  725 a t  735 = 8 C.W.iM. 6 0 1 :J n a n e n d ra
v .  Harendra  (1922) 87 I .C .  32 a t  3^ .

52. S i r  Jo h n  S h o r e d  M inute  d a ted  1 8 th  J u n e ,  1789* p a r a . *+065 
H a r in g to n ,  A n a l y s i s , v o l .  I l l ,  p. ^37; W.W.Hunter,
Bengal MS. R e c o rd s , v o l . I ,  p p . 5 0 - 5 l .



u n d e r s t a n d  a l s o ,  t h a t  t h i s  r i g h t  o f  occupancy i s  a d m i t te d  

to  e x te n d ,  even to the  h e i r s  o f  th o se  who en jo y  i t 11. He
53

a g a in  o b s e rv e d : -  11 I t  i s ,  however, g e n e r a l l y  u n d e r s to o d  

t h a t  th e  r y o t s  by long occupancy a c q u i r e  a r i g h t  o f  

p o s s e s s i o n  i n  the  s o i l ,  and a re  no t  s u b j e c t  to  be removed” . 

We a l s o  know from H ar ing ton  t h a t  ” th ey  had a p r i v i l e g e  o f  

k ee p in g  p o s s e s s io n  as long  as they  p a id  t h e  r e n t  s t i p u l a t e d
5^ ‘ 55

by them. S im i l a r ly  S i r  George Campbell s a i d : -  ” They had

a m ora l  c f̂lLim to  hold  th e  lan d  as long as th e y  c u l t i v a t e d
56

and p a id  t h e i r  r e n t ” . The Commissioners o f  1778 r e c o r d e d :  

“ T h e i r  r i g h t  o f  p o s s e s s io n ,  whether i t  a r i s e s  from an 

a c t u a l  p r o p e r ty  o f  th e  s o i l ,  or from l e n g t h  o f  occupancy ,  

i s  c o n s id e r e d  as s t ro n g e r  than  t h a t  o f  o t h e r  r y o t s ” .

Mr. E. C u r r i e ,  w hile  moving, on the  1 0 th  O c to b e r ,  1857 

i n  th e  L e g i s l a t i v e  C ounci l  o f  I n d ia ,  th e  f i r s t  r e a d in g  o f  

t h e  B i l l  which a f te rw a rd s  became th e  Bengal Rent  A ct ,  1859,
57

s a i d : -  ” The R e g u la t io n  re c o g n iz e d  th e  r i g h t  o f  a l l  r e s i d e n t

53* S i r  Joh n  ShorefsMinute d a ted  1 8 th  J u n e ,  1789> p a r a . 3895 
Chandra Binode v .  Ala Bux (1920) I .L .R .  4-8 C a l .  184- a t  
227-28 ,  S .B . ; W.W.Hunter, Bengal MS. R e c o rd s , v o l . I ,  p .5 0 .

54-. H a r in g to n ,  A n a l y s i s , v o l . I l l ,  p . 460; A . P h i l l i p s ,  o p . c i t . t 
p .  13;

55.  G. Campbell,  Cobden Club E ssay . p . l 6 l ;  A . P h i l l i p s ,  
o p . c i t . , p.l4-;

56 .  s u p r a , p p . 84-85.
57* C .D .F ie ld ,  L andho ld ing , p . 74-3; Chandra Binode v .  Ala Bux 

(1920) I .L .R .  48 C al .  184- a t  233-3^ " s7b .



r a j y a t s  to  t h e  occupancy o f  th e  lan d s  c u l t i v a t e d  by them

so long  as th e y  p a id  th e  e s t a b l i s h e d  r e n t .  I t  d e c l a r e d

t h a t  a l l  r e s i d e n t  r a j y a t s  or c u l t i v a t o r s  had a r  i g h t  o f

occupancy i n  th e  lan ds  h e ld  or  c u l t i v a t e d  by them so lo n g  cvd

th e y  p a id  t h e  r e n t s  l e g a l l y  demandable from them11. S i m i l a r
58

o b se rv a t io n - :  was a lso  made i n  th e  G rea t  Rent  C ase . I t  i s  

now e v id e n t  t h a t  the  r i g h t  so c r e a t e d  by t h e  Act was n o t ,  

however, a new r i g h t  but  was merely a r e c o g n i t i o n  o f  t h e  

p r e - e x i s t i n g  r i g h t s  enjoyed by th e  khoodkash t  r a j y a t s .

The e x p r e s s io n  r,r i g h t  o f  occupancy11 was n o t  d e f in e d  

anywhere' i n  th e  Bengal Tenancy Act, 1885. I n  th e  absence  

o f  any d e f i n i t i o n  i t  was u nders tood  in  i t s  o r d i n a r y  sen se  

as  t h e  r i g h t  to  m a in ta in  o cc u p a t io n  w i th o u t  l e t  o r  h in d ra n c e  

from th e  e x t e r n a l  world .  F i e l d  d e f in e d  i t  as  n th e  

p r i v i l e g e  o f  co n t in u ing  to  hold th e  l a n d ,  i n  which such  

r i g h t  has been a c q u ired ,  as long as th e  r e n t  l e g a l l y
59

demandable fo r  t h e  same i s  p a id 11. Accord ing  to  F inn  cane

and Ameer A l i  a r i g h t  o f  occupancy m ight  be d e s c r i b e d  as

na permanent l e a s e ,  s u b j e c t  to th e  payment o f  a f a i r  r e n t ,
60

u n l e s s  h e ld  a t  a f i x e d  r e n t 11.

58. Thakooranee. v .  B isheshur  (1865) B.L.R. s u p . v o l . 202 
a t  214, 22k F.B.

59. C .D .F ie ld ,  D i g e s t , p . 39* "
60. M.Finucane and Ameer A l i ,  o n . c i t . , p . 121.



61
I t  was he ld  t h a t  under th e  Bengal R ent  A ct ,  1859

t h e  r i g h t  o f  occupancy was r a t h e r  o f  t h e  n a t u r e  o f  a

p e r s o n a l  p r i v i l e g e  t h a n  a s u b s t a n t i v e  p r o p r i e t a r y  r i g h t .
62

But under  th e  Bengal Tenancy Act, 1885, i t  was h e ld  t h a t  

an occupancy r a j y a t  en joyed  a s u b s t a n t i a l  r i g h t #  i n  t h e  

l a n d  and h i s  i n t e r e s t  cou ld  n o t  be a p p r o p r i a t e l y  d e s c r i b e d  

as  a mere p e r so n a l  r i g h t  or p r i v i l e g e .  Thus he cou ld  n o t  

c o n t r a c t  s u r re n d e r in g  h i s  r i g h t  o f  occupancy and even a 

compromise dec ree  passed  in  accordance w i th  t h e  p r o v i s i o n s
63 6b

o f  th e  Act could no t  d e s t ro y  such a r i g h t .  The r i g h t  o f  

occupancy was a s t a t u t o r y  r ig lq t ;  i t  was i n h e r e n t  in  t h e  

s t a t u s  o f  a r a j y a t  and could not  be a c q u i r e d  e i t h e r  by
65

g r a n t  from th e  l a n d lo r d  or by c o n t r a c t .  On t h e  o t h e r  hand 

i f  a s e t t l e d  r a j y a t  o f  a v i l l a g e  took  some l a n d  f o r  t h e  

p u rp o se  o f  c u l t i v a t i o n  fo r  a term of  y e a r s  w i t h  t h e  e x p re s s  

s t i p u l a t i o n  t h a t  he would not hold i t  a f t e r  th e  e x p i r a t i o n  

o f  th e  te rm ,  he d id  no t  become a t r e s p a s s e r  a f t e r  th e  e x p i ry  

o f  th e  te rm .  He a c q u i r e d  an occupancy r i g h t  i n  th e  l a n d

6 1. Nurendra v . I sh an  (187*0 22 W.R. 2 j * a t  27 F.B;
E d g e l l  v .  Biswanath (1921) 62 I . C . 59.

62. Chandra Binode v .  Ala Bux (1920) I .L .R .  ^8 C a l .  I 8*f
a t  2b69 2*f7, 2^9? 250 S.B.

6 3 .  The Bengal Tenancy Act,  1885, s ec .  l*i-7A(l)A
64-. Sheikh  N asa ra t  v .  K a l id a s  (1§19) 5^ I .C .  750 a t  751*
65. Kesho v .  Parmeshri  (1923) 71 I .C .  902 a t  910 a f f i rm e d

in  B indesw ari  v .  Kesho (1926) 31 C.W.H. 7*+ a t  75 P.C.



by  v i r t u e  of  h i s  s t a t u s  as a s e t t l e d  r a i y a t  o f  t h e
66v i l l a g e  and became a t e n a n t  on the  land# I f  a zemindar

b ro u g h t  a s e t t l e d  r  a i y a t  upon the  lan d  and gave him an

i n t e r e s t  i n  t h a t  lan d  f o r  th e  purpose  o f  c u l t i v a t i o n  f o r

however s h o r t  a t im e ,  and even i f  the  c rop  to  be  c u l t i v a t e d
67were o f  a l i m i t e d  k in d ,  th e  p r o v i s i o n s  o f  s e c t i o n  21 o f

th e  Act might app ly ,  so as to  enable  th e  r a i y a t  to  a c q u i r e
68occupancy r i g h t s  i n  the  land# The occupancy  r i g h t  b e i n g

6'a s t a t u t o r y  r i g h t ,  a tem porary  h o ld e r  o r  any l i m i t e d  owner * 

c o u ld  do n o th in g  to  p re v e n t  the  a c q u i s i t i o n  o f  such r i g h t  

save by  l e g a l  p r o c e s s .  Consequently  th e  r i g h t  might be  

a c q u i r e d  by  a r a i y a t  under  a Hindu widow o r  any o t h e r  

tem pora ry  h o l d e r ,  and t h a t  could  n o t  be q u e s t io n e d  by  a 

r e v e r s i o n e r # ^

The t o p i c  now l e a d s  us  to  c o n s id e r  ( a )  who cou ld  

a c q u i r e  occupancy r i g h t ,  (b )  land i n  which occupancy  r i g h t

66# Dwarka v .  H a l in ee  (1937) I .L .R .  2 C a l .  689 a t  692#
67* I n f r a , p • 111*.
68 .  B.N.W.R. v .  J an k i  rA . I .R .  (1936) P a t .  362 a t  3 69 .
69* ' l i m i t e d  owner1 = The u s u a l  " l i m i t e d  owner" was a 

Hindu widow who took  an i n t e r e s t  i n  th e  e s t a t e  o f  
h e r  husband s u b je c t  to  d i v e s t i n g  i n  f a v o u r  o f  th e  n e x t  
h e i r s  on h e r  d ea th  o r  r e m a r r ia g e .  She was e n t i t l e d  
to  th e  income b u t  could  no t  a l i e n a t e  th e  co rpus  beyond 
th e  te rm  o f  h e r  e s t a t e  excep t  f o r  n e c e s s i t y  o r  b e n e f i t  
o f  th e  e s t a t e #

7 0 .  Ichhyamovi v .  K a i l  ash (1913) 18 C.W.N# 358;
Harmanoge v .  G-anour (1916) 37 I . C .  360#



cou ld
c o u ld  be a c q u i r e d ,  (c) how occupancy r i g h t  ^ be a c q u i r e d  

and (d) ex t ing u ish m en t  o f  occupancy r i g h t .

Who could a c q u i r e  occupancy r i g h t . -  I t  was o n ly

a r a i y a t  who could  a c q u i r e  an occupancy r i g h t  under  s e c t i o n  
71---------
6 o f  th e  Rent Acts o f  1859 I 869 and under  s e c t i o n s  19

and 21 o f  th e  Bengal Tenancy Act, 1885. I n  t h i s  r e g a r d

th e  l e a r n e d  Judges o f  th e  J u d i c i a l  Committee o f  th e  P r iv y
72

C o u n c i l  o b s e rv e d : -

11 I t  seems to  us  t h a t  i f  t h e r e  i s  an y th in g  c l e a r

in  r e g a r d  t o  a r i g h t  o f  occupancy as d e f in e d  in  Act X

o f  1859? i t  i s  a r i g h t  accru ing  to  a r a j y a t  and n o t  to

p e r s o n s  who a r e  middlemen* I t  would be, we t h i n k ,  a

m onstrous  s t r a i n i n g  o f  th e  law to  apply  t h e  term ‘r i g h t

o f  o ccu pan cy1 to  a middleman’1.

S e c t i o n  19 o f  th e  o r i g i n a l  Bengal Tenancy Act ,

1885 d e c l a r e d : -

’’Bvery t e n a n t  who, immediately b e fo re  th e  
commencement o f  t h i s  Act has by th e  o p e r a t i o n  o f  any « 
enac tm en t  by custom or  o th e rw is e ,  a r i g h t  o f  occupancy 
i n  any l a n d ,  s h a l l  when t h a t  Act comes i n t o  f o r c e ,  have 
a r i g h t  o f  occupancy in  t h a t  lan d ” .

71. Surra, p . 106 .
72. M idnarore  zemindary v .  Naresh (1920) I .L .R* *+8 C a l .  

WO a t  -----  ----------



T hat  s e c t i o n  was subsequen t ly  m odif ied  a f t e r  th e  p a r t i t i o n

o f  BengajP by th e  W estern  Bengal Tenancy (Amendment) A ct ,
/  and

1907 , / \ th d  E a s t e r n  Bengal and Assam Tenancy (Amendment) A ct ,

1906 and a g a in  by s e c .  19 o f  th e  Bengal Tenancy (Amendment)

A ct ,  1928 . A f te r  th e  l a s t  amendment i t  s to o d  t h u s : -

u19 . Every r a j y a t  who, immediately  b e fo re  th e  
commencement o f  the Bengal Tenancy (Amendment) A ct ,  1928, 
has by th e  o p e r a t io n  o f  any enactment by custom o r  o t h e r w i s e ,  
a r i g h t  o f  occupancy in  any lan d ,  s h a l l ,  when t h a t  Act 'com es 
i n t o  f o r c e ,  have a r i g h t  o f  occupancy i n  t h a t  l a n d 11.

That s e c t i o n  p re se rv e d  in  exp ress  terms a l l  r i g h t s  o f

occupancy a l r e a d y  acqu ired  before  th e  commencement o f  th e

Bengal Tenancy Act, 1885 e i t h e r  under t h e  p r o v i s io n s  o f  any o f
7^

th e  p re v io u s  enac tm ents ,  under custom or o th e r w is e ,  But
75

th e  c o u r t s  went f u r t h e r  and held  t h a t ,  a p a r t  from th e

73. The p ro v in ce  o f  E a s te r n  Bengal and A s s a m ,  c r e a t e d  
i n  October 1 6 , 1905, ceased to  e x i s t  i n  ^ p r i l  1 , 1912 
when E a s t e r n  and Western  Bengal were r e u n i t e d  and 
Assam became a s e p a ra te  p ro v in ce ,  (v ide  N o t i f i c a t i o n  
No. 2832 o f  the Government o f  I n d ia  d a te d  1 s t  September,  
1905 = The G aze t te  o f  In d ia  d a ted  2nd Septem ber,  1 9 0 5 ,~ 
p a r t  I ,  p . 636 and N o t i f i c a t i o n  No. 291 o f  th e  Government 
o f  I n d i a  d a ted  22nd March, 1912 = The Assam G a z e t te  
d a te d  3 rd  A p r i l ,  1912, p a r t  I ,  pp .  1 - 2 ) .

7*+. Ham Kumar v .  Ram Newa.i (190^) 8 C.W.N. 860; Ichhamoyj 
v .  K a i l a s h  (1913) 18 C.W.N. 358 a t  359; S e c r e t a r y  o f  
S t a t e  v .  Go bind (1916) 21 C.W.N. 505 a t  506 and 510; 
Lakhi  v .  Hamid (1917) 27 C .L .J .  28^; Bha.jan v .  B a l a i .
A . I .R .  1923 Cal.  375.

75. Hurry v .  Nurs ingh  (1893) I .L .R .  21 C a l .  129 .



p r o v i s i o n s  o f  s e c t i o n  19 , where a r i g h t  o f  occupancy 

had been a c q u i r e d  under  th e  Bengal A ct ,  1869 which was 

r e p e a l e d  by th e  Bengal Tenancy Act,  1885, such  a r i g h t  

was no t  f o r f e i t e d  by th e  r e p e a l ,  t h e r e  be ing  n o th in g  i n  

th e  new enactm ent to  d ep r ive  any p e r so n  o f  a s t a t u t o r y  

r i g h t  which had been a c t u a l l y  a c q u i r e d .

S e c t io n  21 o f  th e  Bengal Tenancy A ct ,  1885 

p ro v id e d  as fo l lo w s

1121, (1) Every person  who i s  a s e t t l e d  r a i y a t  
o f  a v i l l a g e  w i th in  t h e  meaning o f  s e c t i o n  20 s h a l l  have 
a r i g h t  o f  occupancy i n  a l l  lan ds  f o r  th e  t im e being  h e ld  
by him as a r a j y a t  in  t h a t  v i l l a g e ,

(2 ). Every pe rso n  who being a s e t t l e d  r a j y a t  o f  a 
v i l l a g e  w i t h i n  th e  meaning o f  -fee s e c t i o n  2 0 , h e ld  l a n d  
as  a r a j y a t  i n  t h a t  v i l l a g e  a t  any t ime between th e  2nd 
day o f  March, 1883, and th e  commencement o f  t h i s  A ct ,  
s h a l l  be deemed to have acq u ired  a r i g h t  o f  occupancy in  
t h a t  l a n d  under  th e  law in  f o r c e ;  but n o th in g  in  t h i s  
s e c t i o n  s h a l l  a f f e c t  any dec ree  o r  o rd e r  p a s se d  by a 
c o u r t  b e fo re  th e  commencement o f  t h i s  Act11,

According t a  s e c t i o n  21 o f  th e  Act n o te d  above, 

a s e t t l e d  r a i y a t  a c q u i r e d  a r i g h t  o f  occupancy ,  A s e t t l e d  

r a i y a t  was a c r e a t u r e  o f  th e  l e g i s l a t u r e  and n o t  o f  custom 

or  customary law. S e c t io n  20 o f  th e  Bengal Tenancy A c t ,  

1885 made “every  pe rson  who fo r  a 'peridjcL o f  tw e lve  y e a r s ,  

w hether  w ho lly  or  p a r t l y  befo re  or a f t e r  th e  commencement 

o f  t h i s  A ct ,  has co n t in u o u s ly  he ld  as a  r a j y a t  l a n d  s i t u a t e



i n  any v i l l a g e ,  whether under a l e a s e  or o th e rw is e ,  s h a l l  

be deemed to  have become, on the  e x p i r a t i o n  o f  t h a t  p e r i o d ,  

a s e t t l e d  r a i y a t  o f  t h a t  v i l l a g e ” . A p e r so n  shou ld  be 

deemed t o  have con t in u o u s ly  held  lan d  in  a v i l l a g e ,  n o t 

w i t h s t a n d in g  t h a t  such v i l l a g e  was d e f in e d ,  su rv ey ed  and 

r e c o r d e d  a s ,  or d e l i a r e d  to  c o n s t i t u t e  a v i l l a g e  a t  a d a t e

su b seq u en t  to  th e  commencement o f  th e  p e r io d  o f  tw elve  
76

y e a r s .  I t  was only n e c e s sa ry  t h a t  he s h o u ld  hold  l a n d  in

a v i l l a g e  co n t in uo us ly  f o r  12 y e a r s ,  though  th e  p a r t i c u l a r
77

la n d  h e ld  by him might be d i f f e r e n t  a t  d i f f e r e n t  t im e s .

He might c u l t i v a t e  th e  l a n d  e i t h e r  by h im s e l f  o r  j o i n t l y
78

w i t h  o t h e r s  f o r  th e  whole p e r io d  or p a r t  o f  t h e  t im e .  He 

was e n t i t l e d  to  add to  h i s  own o c c u p a t io n  th e  p e r io d  d u r in g  

which th e  hold ing  was in  th e  p o s s e s s io n  o f  t h e  p e r so n  from
79

whom he d e r iv e d  t i t l e ,  by i n h e r i t a n c e ,  but n o t  by p u rc h a s e .

The s t a t u s  once acqu ired  was not  l o s t  by mere abandonment

o f  th e  h o ld in g  and removal from th e  v i l l a g e  u n l e s s  th e
80

absence  from th e  v i l l a g e  l a s t e d  f o r  more t h a n  a y e a r .  I f

76. The Bengal Tenancy A ct ,  1885, s e c . 2Q(lA) as in t ro d u c e d  
by t h e  Amending Act o f  1925.

77* The Bengal Tenancy Act ,  1885* s e c . 2 0 ( 2 ) .
78. I b i d . ,  s e c ^ Q ^ ) .
79. I b i d . « s e c . 2 0 (3 ) ;  The r e p o r t  o f  t h e  Rent Law Commission, 

1880, p a r a .  29 .
80. The Bengal Tenancy Act,  1885* s e c . 2 0 ( 5 ) ;  The r e p o r t  o f  

th e  S e l e c t  Committee on th e  B i l l  o f  1883 d a te d  l^fth 
March, 188^, p a ra ,  lb  = S e l e c t i o n s T p.2*+l.



a r a j y a t  ho ld ing  la n d  i n  a p a r t i c u l a r  v i l l a g e  be ing  e v i c t e d

by h i s  l a n d l o r d ,  r e c o v e re d  p o s s e s s io n  under  th e  p r o v i s i o n s  
81

o f  s e c .  87 o f  the Act, he continued to be a s e t t l e d  r a i y a t

o f  th e  v i l l a g e ,  n o tw i th s ta n d in g  t h a t  he was ou t  o f  p o s s e s s i o n
82

f o r  more t h a n  a y e a r .  Every r a j y a t  was presumed to  be a
83

s e t t l e d  r a i y a t  u n t i l  t h e  c o n t ra ry  was p roved .

Under the Rent Acts o f  1859 and I 869 , i t  was

n ecessary  for  a ra jyat  to have been in occupation  o f  the

same l a n d  f o r  th e  s t a t u t o r y  per iod  o f  tw e lve  y e a r s  b e f o re

he could  a c q u i r e  a r i g h t  o f  occupancy, and i f  he took  up
t h a t

any f r e s h  lan d  in  the  v i l l a g e ,  the  f a c t / t h e  had some o t h e r

l a n d  i n  th e  v i l l a g e  f o r  more th a n  12 y e a r s ,  d id  n o t  g iv e

him any r i g h t  o f  occupancy in  h is  new a c q u i s i t i o n  t i l l  he
8̂ +

had he ld  i t  f o r  12 y e a r s .  Landlords som et im es . took  advan tage  

o f  the law , and p re v e n te d  r a j y a t s  from a c q u i r in g  a r i g h t  o f  

occupancy by changing t h e  lan ds  o f  t h e i r  . h o ld in g s  b e fo re  

th e  e x p i r a t i o n  o f  th e  s t a t u t o r y  p e r io d .  This d ev ice  had 

been pu t  a s top  to by th e  Bengal Tenancy Act,  1885 which 

d id  n o t  make any d i s t i n c t i o n  between a r e s i d e n t  and non

r e s i d e n t  r a j y a t . Every p e rso n  who h e ld  any l a n d  in  a

8 1 .  I n f r a ,  p p . 246-^7.
82. The Bengal Tenancy Act, 1885, s e c . 2 0 ( 6 ) .
83. I b i d . , s e c . 2 0 (7 ) .
8*+. Amar v .  Bakshi (187*0 22 W.R. 228; M. F inucane  and 

Ameer A l i , j p . c i t . , p . 132.
85. D espa tch  tc r*Secre ta ry  o f  S t a t e  No. 6 d a te d  2 1 s t  March, 

1882, p a r a .  5**- = S e l e c t i o n s , p .  15; M.Finucane and 
Ameer A l i ,  o u . c i t . , p . 132.



v i l l a g e  f o r  12 y e a r s  was, under t h i s  Act,  a s e t t l e d  r a i y a t

o f  th e  v i l l a g e ,  whether he r e s i d e d  i n  i t  o r  n o t .  I t  was

no t  n e c e s s a ry  t h a t  he shou ld  c o n t in u o u s ly  ho ld  t h e  same

la n d .  A p e r s o n  might be a s e t t l e d  r a j y a t  i n  more v i l l a g e s  
86

t h a n  one .

The p r i v i l e g e s  g iv en  to  th e  s e t t l e d  r a j y a t  under

th e  Bengal Tenancy Act, 1885 were the same as r e g a r d s  th e

r i g h t  o f  occupancy as th o se  p o ssessed  by th e  o ld  khoodkash t
87

r a i y a t . In  t h i s  r e g a rd  th e  Bengal Government s a i d : -

“One of  th e  p r i v i l e g e s  o f  th e  khud k a s h t  r a i y a t  

was to  ho ld  f r e s h  land  in  th e  same v i l l a g e  on th e  same 

t e n u r e  as  th e  o ld ;  and in  th o se  t im e s ,  t h e r e  was a l a r g e  

m arg in  o f  th e  waste in  a l l  v i l l a g e s ,  t h e  r e s i d e n t  c u l t i v a t o r  

had a f r e s h  land  a t  h i s  door.  There i s  now but  l i t t l e  

m arg in  o f  waste  in  any v i l l a g e  o f  th e  s e t t l e d  d i s t r i c t s ,  

and t h e r e f o r e  the  r a j y a t ^ , i f  he wants to  add t o  h i s  h o ld in g ,  

can not  always succeed in  doing so .  That he sh o u ld ,  however, 

i f  s u c c e s s f u l  in  h is  qu es t  (and he can o n ly  succeed  w i th  

th e  consen t  o f  h is  l a n d l o r d ) ,  hold such a d d i t i o n a l  l a n d  

i n  th e  same e s t a t e ,  by th e  same t i t l e  as h i s  o r i g i n a l

86. M. F inucane and Amaer A l i ,  o p . c i t . , p . 132.
87. The r e p o r t  o f  th e  Bengal Government d a te d  2 7 th  Septem ber,  

1883, p a r a .  11 = S e l e c t i o n s , p . 222.



h o ld in g ,  i s  on ly  a r a t i o n a l  development o f  an o l d  customary

law o f  t h e  coun try  t o  s u i t  modern w an ts” .

There was a d i f f e r e n c e  between an occupancy r a i y a t

and a s e t t l e d  r a i y a t * An occupancy r i g h t  cou ld  be a c q u i r e d

by p u rc h a se  but th e  r i g h t  o f  a s e t t l e d  r a j y a t  was a c q u i r e d

o n ly  by h o ld in g  la n d  con t in u o u s ly  in  th e  v i l l a g e  f o r  12

y e a r s .  The mere f a c t ,  t h a t  a pe rso n  had an occupancy

h o ld in g  in  a v i l l a g e ,  d id  no t  g ive  him a r i g h t  o f  occupancy

i n  h i s  o t h e r  ho ld ings  in  the  same v i l l a g e ,  u n l e s s  he was

a l s o  a s e t t l e d  r a j y a t . But a s e t t l e d  r a j y a t  o b t a i n e d  a

r i g h t  o f  occupancy d i r e c t l y  he took up any f r e s h  l a n d .

The s t a t u s  o f  a s e t t l e d  r a j y a t  could  n o t  be t r a n s f e r r e d .

This  was th e  only d i s t i n c t i o n  between a s e t t l e d  r a i y a t
88

and an occupancy r a i y a t . Hence i t  was o b se rv e d  by Maclean

C .J .  and Rampini J., t h a t  ”every s e t t l e d  r a i y a t  has a r i g h t  

o f  occupancy, but every occupancy r a i y a t  i s  n o t  n e c e s s a r i l y  

a s e t t l e d  r a i y a t ” . The d i s t i n c t i o n  between them can a l s o  

be g a th e r e d  from c i r c u l a r  No. 1 o f  O c tobe r ,  1902 o f  t h e  

Board o f  Revenue, Bengal,  i s su ed  to  th e  s e t t l e m e n t  o f f i c e r s
89

where i t  was s t a t e d : -

88 . Kuldip  v̂ . Chatur ( I 898) 2 C.W.N. c c c i i  a t  c c c i i i  ( n o te s )  
Midnapore zemindar y v .  Hr i s  h ikes  h (191^) I .L .R .  ^1 C a l .  
1108 a t  1123 F.B.

89 . B o ard 1 s S e t t lem en t  Manual, P a r t  I I ,  c h a p te r  I I I ,  p p . 3 ^ >  
98 , quoted  by R.F.Rampini,  Bengal Tenancy A c t , ( C a l c u t t a  
S.K. L a h i r i  & Co.,  1918, S ix th  Ed .)  p . 103.



nA r a j y a t  who has he ld  any l a n d  i n  a v i l l a g e  f o r  

12 y e a r s  by h im s e l f  or p a r t l y  th rough  th e  p e r so n  from whom 

he has i n h e r i t e d ,  i s  a s e t t l e d  r a i y a t  o f  t h a t  v i l l a g e .  He 

has t h e  occupancy r i g h t  no t  only i n  t h a t  l a n d  but a l s o  i n  

a l l  o t h e r  l a n d s  i n  t h a t  v i l l a g e  forming p a r t  o f  h i s  ho ld in g  - 

o r  which he may a t  any time add to  h i s  h o ld in g .  His s t a t u s  

as a s e t t l e d  r a j y a t  p a s s e s  to  h is  h e i r ,  bu t  i t  cannot  be 

s o l d .  Thus a l l  occupancy r a j y a t s  who have a c q u i r e d  th e  

occupancy r i g h t  th ro u g h  th e  o cc u p a t io n  o f  l a n d  f o r  12 y e a r s ,  

o r  by i n h e r i t a n c e  from one who held  f o r  t h a t  p e r i o d ,  sh o u ld  

be r e c o rd e d  as s e t t l e d  r a j y a t s . The on ly  rem a in ing  c l a s s  

o f  occupancy r a j y a t s  a re  th ose  who have p u rc h ased  th e  

occupancy r i g h t ,  but  have not he ld  th e  l a n d  to  which  i t  i s  

a t t a c h e d  f o r  12 y e a r s ,  o r  who have i n h e r i t e d  from such  

p u r c h a s e r s ,  th e  term  o f  12 y e a rs  from t h e  p u rch ase  be ing  

s t i l l  u n e x p i r e d .  These alone should  be r e c o r d e d  as  

occupancy r a j y a t s . 11

We s h a l l  now c o n s id e r  whether a r a j y a t  a t  f i x e d

r g t e s  cou ld  a c q u i r e  a r i g h t  o f  occupancy o r  t h e  s t a t u s  o f
9°

a s e t t l e d  r a j y a t . According to  the wording o f  s e c t i o n  o 

o f  t h e  Bengal Rent A c t ,  1859 a r a j y a t  a t  f i x e d  r a t e s ,  i f  

he was i n  p o s s e s s i o n  o f  the  land  as a r a i y a t  c o n t in u o u s ly  

f o r  12 y e a r s ,  became an occupancy r a i y a t  as w e l l .  We f i n d

90. S upra ,  p .1 0 6 .



91
t h a t  th e  Bengal Land Revenue S a le s  A c t ,  1859 speaks  o f

occupancy r a j y a t s  a t  f i x e d  r a t e s .  We have n o te d  above

t h a t  s e c .  19 o f  th e  Bengal Tenancy Act,  1885 d id  n o t

a f f e c t  any occupancy r i g h t  a c q u i r e d  b e fo re  i t s  commencementl

So a r a i y a t  a t  f i x e d  r a t e s  who had a l r e a d y  a c q u i r e d  occupancy

r i g h t  concinued  to  r e t a i n  i t  under t h e  Bengal Tenancy Act.

But d e c i s i o n s  were c o n f l i c t i n g  as t o  whether  a r a i y a t  a t

f i x e d  r a t e s  would a c q u i r e  a r i g h t  o f  occupancy o r  th e

s t a t u s  o f  a s e t t l e d  r a j y a t  under t h e  Act.  In  Bhutan v .
9^S u re n d ra  i t  was he ld  t h a t  under th e  Bengal Tenancy A ct ,

1885 a r a i y a t  a t  f i x e d  r a t e s  could n o t  a c q u i r e  th e  s t a t u s  

o f  a s e t t l e d  r a j y a t  o r  a r i g h t  o f  occupancy by o c c u p a t io n ,
93

o f  th e  l a n d  fo r  twelve y e a r s .  But i n  Sarbeswar v .  Be.iovchand
yk

and T a r a n i  v .  S r i s h  i t  was he ld  t h a t  a r a j y a t  a t  f i x e d  

r a t e  m ight  become a s e t t l e d  r a i y a t  o f  th e  v i l l a g e  un d er  

s e c t i o n  20 o f  the  Act and thu s  a c q u i r e d  a r i g h t  o f  occupancy 

w i t h i n  th e  meaning o f  s e c t i o n  21. The c o n f l i c t  o f  d e c i s i o n s  

was, however, s e t  a t  r e s t  by the  Amending Act o f  1928) 

w hich  i n s e r t e d  a new c la u s e  (c) to  s u b j e c t i o n  ( 1 ) o f

91. Sec.37> P ro v iso .
92. (1909) 13 C.W.N. 1025.
93. (1921) 26 C.W.N. 15 = I .L .R .  >+9 C a l .  280.
9*+. (192$) 32 C.W.N. 587.



s e c t i o n  18 which c l e a r l y  l a i d  down t h a t  a r a j y a t  a t  f i x e d  

r a t e s  " s h a l l  be deemed to  be a s e t t l e d  r a j y a t  o f  th e  

v i l l a g e ,  i f  he complies w ith  the  c o n d i t i o n s  s e t  f o r t h  i n
95

s e c t i o n  20" 5 but " th e  p r o v i s io n s  o f  s e c t i o n s  23A to  38, 

(b o th  i n c l u s i v e )  s h a l l  no t  apply  to  r a j y a t s  h o ld ing  a t  

f i x e d  r a t e s ,  even though such r a j y a t s  have a r i g h t  o f
96

oc’cupanpy in  the  lands  o f  t h e i r  h o ld in g s " .

An u n d e r - r a j y a t  could ,  under th e  Rent Acts  o f  1859 

and 1869 , a c q u i r e  a  r i g h t  o f  occupancy i n  l a n d  s u b - l e t  

to  him o th e rw is e  th an  f o r  a term o f  l e s s  t h a n  12 y e a r s  o r
97 98

from y e a r  to  y e a r .  In Ramdhun v .  Haradun Markby J .*

o b s e r v e d ; -
from

"S ec .  6 does n o t  e x c lu d e / th e  a c q u i s i t i o n  o f  t h e  

r i g h t  o f  occupancy those  person; who ho ld  from r y o t s , bu t  

o n ly  th o s e  persons  who hold  from r y o t s  th em se lv es  having  

no r i g h t  o f  occupancy".

But o r d i n a r i l y  an u n d e r - r a j y a t  could n o t  a c q u i r e  a r i g h t  

o f  occupancy as he g e n e ra l ly  held  lan d  f o r  a term o r  from

95* These s e c t i o n s  d e a l t  w i th  some o f  t h e  i n c i d e n t s  o f  
occupancy r i g h t .

96 . The Bengal Tenancy Act,  1885, s e c . 1 8 ( 2 ) ;  S h ib . v .
Panchanan (1935) 6*+ C .L .J .  71.

97. R ep o r t  o f  th e  Rent Law Commission, 1880, p a r a . 31 ;  H .B e l l ,  
Law o f  Landlord  and Tenant ( C a l c u t t a ;  F red .  Lewis, C e n t r a l  
P r e s s  Co.,  1870) P « l 6 ;  The Bengal Rent A ct ,  1859* s e c . 6 ; 
The.Bengal  Act,.  1869 , s e c . 6 : S .C .M i t r a .  o n . c i t . .  p . 308.

98. ( I 869) 12 W.R. tt04- hi 1+05. -------



99
year by year.  The Bengal Tenancy - c t , 1885 made no

p r o v is io n  for the a c q u is i t io n  o f  the r ig h t  by an under-

r a j y a t . as i t  m an ifes t ly  tended to take away from t h e

r a iy a t  with r ig h t  o f  occupancy some p o r t i o n  o f  th e  p r i v i l e g e

th a t  the law conferred upon him. The e x i s t e n c e  o f  t h e  same

s o r t  o f  r ig h t  in  two persons holding the same pifcce o f

land , one claiming under the other was c o n s id e r e d  in  i t s e l f

an anomaly. Accordingly th e  Bengal Tenancy A ct ,  1885

l e f t  the a c q u i s i t io n  o f  an occupancy r i g h t  by an u n d e r - r a j y a t
1

to  custom or usage. The Amending Act o f  1928 gave s t a t u t o r y
2

r e c o g n i t io n  to th at  customary r ig h t .

Under the Rent Acts o f  1859 and 1869, t h e r e  were

c o n f l i c t s  o f  op in ion  as to whether an ind igo  concern  or

f irm could acquire a r ig h t  o f  occupancy. In H.H. Cannan 
3

v .  Kvlash M a c p  her son J . ,  observed that 11 an in d ig o  concern  

or firm has no corporate or l e g a l  e x i s t e n c e ,  so f a r  as th e  

q u es t io n  o f  r ig h t  o f  occupancy i s  concerned, which can o n ly

99* Domunoollah v .  mahmondie (1869) 11 W.R. 556; S .C .M i t r a ,  
o p . c i t . , p . 308.

1. ^khil  v .  Hasan (1913) 19 C.W.H. 2^6 at 2*+7; Gopal
v .  Tapai (1918) I.L.R. k 6  Cal. *+3; The Bengal Tenancy 
met", 1885, sec .  183, i l l .  (2) and sec .  1 1 3 (1 ) .

2. Ib id . , secA8G .
3 . (1876) 2p W.R. 117.



123.

be r e c o g n iz e d  in  p a r t i c u l a r  i n d i v i d u a l s 11. S i m i l a r l y  i n
k

R aj  Komul v .  J . ¥ .  L a i d l e y , i t  was he ld  t h a t  na f i rm  o f  

c a p i t a l i s t s ,  tak in g  a l e a s e  o f  lands  from a zemindar and 

t r a n s m i t t i n g  t h e i r  r i g h t s  to  th e  changing members o f  th e  

f i r m ,  can n o t  by any l e n g t h  o f  o ccu p a t io n  a c q u i r e  occupancy 

r i g h t s  under  s e c t i o n  6 o f  Act X o f  1859 o r  Bengal Act V I I I  

o f  1869” . In  d e l i v e r i n g  th e  judgement o f  th e  Court  J a c k so n  J . ,

o b s e rv e d s -

MI t  appears  to me, t h a t  i n  p o in t  o f  f a c t  to  app ly  

t h e  term s o f  s e c t i o n  6 to  a ho ld ing ,  such as th e  p r e s e n t ,  

would be to  extend th e  meaning of  s e c t i o n  6 to  a most 

i n o r d i n a t e  and dangerous degree .  I t  i s  no douht t h e  case 

t h a t ,  when a r y o t  holds la n d  which he may c u l t i v a t e ,  and 

p e rh ap s  f o r  some time d id  c u l t i v a t e ,  th e  c i rcu m stance  t h a t  

he has s u b - l e t  t h a t  lan d  to  an u n d e r - t e n a n t  does no t  d e p r iv e  

him o f  th e  r i g h t  o f  occupancy, o r  p rev en t  such a r i g h t  

growing up .  But the  case i s  a l t o g e t h e r  d i f f e r e n t  when ...the 

t e n u r e  i s  o f  such a n a tu r e  t h a t  i t  could  n o t  be w i t h i n  th e  

means o f  occupancy or c u l t i v a t i o n  o f  a p a r t i c u l a r  r y o t ,  

and here  th e  f a c t  i s  t h a t  t h e r e  i s  no p a r t i c u l a r  r y o t .  Here 

i s  an a s s o c i a t i o n  o f  persons  c o n s t i t u t i n g  a f i rm  who have

5



a larg e  c a p i t a l ,  and who . . .  devoce th e ir  energy to the

development o f  the s o i l  ana for  the b e n e f i t  o f  the country

and a l s o  for th e ir  own b e n e f i t ,  and in  r e s p e c t  o f  such a

body, there  i s  a lso  an au th or ity  d i r e c t ly  bearing on the
6

case .  In the case o f  H.H. Cannan v. Kylash decided by 

Mr. J u s t i c e  Macpherson and my brother Morris, i t  was 

e x p r e s s ly  held th at  the Agra Bank as the r e p r e s e n ta t iv e  

o f  an indigo concern or firm could not be regarded as

e n t i t l e d  to plead a r ig h t  o f  occupancy In those

o b serv a t io n s  we concur, as i t  would be im p oss ib le ,  we 

th in k ,  to hold th a t  a firm or partnership could take the  

grant o f  land and by arrangement amongfst them selves ,  

continuing  for a s e r i e s  o f  years by changes in  the p a r tn ersh ip ,  

hand over the land from one person to another under the  

g u ise  o f  a r ig h t  o f  occupancy. What the firm o f  R o b er t  

Watson and Co., took from the zemindar in  t h i s  case was 

not a r y o t 1 s tenure fjor the purpose o f  ordinary a g r i c u l t u r a l  

use. I t  was a t r a c t  o f  land amounting to an e s t a t e  t o  be 

worked by them by means o f  c a p i ta l  for the purpose o f  

carrying out a p a r t icu la r  sp ecu la t io n .  I t  appears to  me

6 . (1876) 25 W.R. 117.



t h a t  n e i t h e r  the  terms o f  Act X o f  1859 nor  o t  th e  Bengal 

Act V I I I  o f  I 869 contem plate  th e  r i g h t  o f  occupancy growing 

up in  such  a case as t h i s 11 *
7

But in  L a id ley  v .  Gour? F i e ld  J . ,  d id  n o t  fo l lo w

t h e  d e c i s i o n  o f  the  two cases  noted  above. With r e f e r e n c e

t o  th e  f i r s t  case l e a r n e d  judge s a id  t h a t  11 The r e p o r t  does

n o t  show th e  p a r t i c u l a r  f a c t s  o f  the  c a s e ,  w i th  r e f e r e n c e

to  which t h e s e  o b s e rv a t io n s  o f  th e  l e a r n e d  judge were made.

We do n o t  know who were th e  persons who c o n s t i t u t e d  t h e

in d ig o  concern  o f  f i rm ,  or whether t h e i r  names were upon

t h e  r e c o r d ,  or whether t h e r e  was any ev id en ce  to  show t h a t

t h e s e  p e r so n s  had he ld  f o r  twelve y e a rs  a f t e r  th ey  had

o b t a i n e d  p o s s e s s io n " .  W ith  r e f e r e n c e  to  t h e  second case

th e  l e a r n e d  Judge o b s e rv e d : -  " I t  i s  c l e a r  from the  n a t t a
8

g iv e n  a t  page 958 t h a t  t h i s  was a case o f  an i . i a r a  l e a s e ,  

and t h a t  i t  was no t  l i k e  th e  p re se n t  c a s e ,  which i s  t h e  case  

o f  i o t e d a r i  l e a s e ,  t h a t  i s  a c u l t i v a t i n g  l e a s e .  That be ing  

s o ,  any o b s e rv a t io n s  t h a t  were made in  t h e  judgement i n  

t h a t  case w i th  r e s p e c t  t o  the r i g h t s  o f  a r y o t  were 

o b i t e r  d i c t a  . . .  and a re  not b inding  as a p r e c e d e n t " .  A f t e r  

d i s t i n g u i s h i n g  the  e a r l i e r  two cases  th e  l e a r n e d  Judge h e ld  

t h a t  " t h e  g r a n te e s ,  under  th e  n a t t a h s  be ing  n a t t a h s  f o r  

c u l t i v a t i o n ,  n a t t a h s  o f  t h e  n a tu r e  o f  r v o t i  n a t t a h s . cou ld

7. (1885) I .L .R .  11 C al .  501.
8 . i . i a r a  l e a s e  = a l e a s e  fo r  farming r e n t ;  a l e a s e  o f  an

i n t e r e s t  in te rm e d ia te  between the  zem indar#  and t h e ,
c u l t i v a t o r  (L a id ly  v« Gour (1885) l . n . i t .  I I  C a l .  501 a t
506.



have a c q u i r e d  a r i g h t  o f  occupancy11 •

Now th e  q u e s t io n  i s  whether an a s s o c i a t i o n  o r

p a r t n e r s h i p  growing ind igo  might a c q u i r e  th e  r i g h t  o f

occupancy under the  Bengal Tenancy A ct ,  1885. We have 
9

seen  b e fo re  t h a t  the  Act l a i d  down t h a t  ev e ry  p e r s o n  who 

h e ld  l a n d  as a r a j y a t  a c q u ired ,  under c e r t a i n  c i rc u m s ta n c e s  

t h e  r i g h t  o f  occupancy. The word 1 p e r s o n 1 under s e c .  3 (32 )  

o f  th e  g e n e r a l  Glauses A ct ,  1899 in c lu d e d  !tany company, o r  

a s s o b i& t io n  or body o f  in d iv id u a l s  whether i n c o r p o r a t e d 10
o r  n o t n . I t  was a l s o  h e ld  t h a t  the  c u l t i v a t i o n  o f  in d ig o

11
and r e a r i n g  o f  t e a  p l a n t s  were a g r i c u l t u r a l  p u rp o ses .  I t ,

t h e r e f o r e ,  fo l low ed  t h a t  an a s s o c i a t i o n  o f  p e rsons  o r

p a r t n e r s h i p  growing ind igo  br t e a ,  whether i n c o r p o r a t e d

o r  n o t ,  was a person  and so caoable o f  ho ld ing  l a n d .  In
12

t h i s  r e g a r d  M itra  in  h i s  Tagore Law L e c tu r e s  s a i d ; -

11 No doubt the  word !r a i y a t » o r d i n a r i l y  c a r r i e s  

w i t h  i t  t h e  idea  o f  poverty, ragged c l o t h e s ,  and m i s e r a b le  

h o v e l s ;  bu t  I  suppose th e  law never in te n d e d  t h a t  t h e  

p r i v i l e g e s  o f  occupancy r i g h t  should  be a t t a c h e d  on ly  t o  

want and d e s t i t u t i o n ,  and n o t  to  w e a l th  and p a l a t i a l

9 .  S u p ra , p p . l l 1+-l5 .
10.  S u ren d ra  v. Hari  (1903) 9 C.W.N. 87 = I .L .R .  31 C a l . 17*+
11. Pr ay a t  v .  Bengal C e n t r a l  Bank (1938) h2 C.W.N. 7&1.
12. S .C. M i t r a ,  o n . c i t . , p p .311-12.



b u i l d i n g s .  I f  a f i rm  c u l t i v a t i n g  in d ig o  o r  t e a  c o n t in u e s  

t o  have th e  same members and to  occupy th e  same p ie c e  or 

p i e c e s  o f  l a n d  or hold  l a n d  in  the  same v i l l a g e  f o r  more 

t h a n  tw e lv e  y e a r s ,  i t  shou ld  have th e  r i g h t  which t h e  law 

has c r e a t e d  fo r  the  b e n e f i t  o f  c u l t i v a t o r s .  The Bengal 

Tenancy Act,  in  s e c t i o n  5, re ad  a long  w i th  s e c t i o n  2 o f  

t h e  G en e ra l  Glauses Act (1 o f  1868), c l e a r l y  i n d i c a t e s  

t h a t  an a s s o c i a t i o n  o f  persons  or  a f i r m  i s  as  much capab le  

o f  a c q u i r in g  the r i g h t  as th e  p o o r e s t  c u l t i v a t o r  o f  t h e  

s o i l " .

The l a n d lo rd  h im se l f  could n o t ,  by c u l t i v a t i n g

h i s  own l a n d ,  acq u ire  a r i g h t  o f  occupancy i n  th e  l a n d  so
13

c u l t i v a t e d  by him. In  th e  words o f  S i r  S t e u a r t  Bayley -  

"when th e  occupancy r i g h t  in  the  ho ld in g  f a l l s  i n to  th e

13. M i t tu r  j e e t  v .  F j t z p a t r i c k  (1869) 11 W.R. 206; Read v .
_ S re e k i s h e n  (1871) 15 W.R. 4-30; Bool v .  Lutho (1875)
23 W.R. 387; L a i  v .  Solano (1883) I .L .R .  10 C a l .  4-5; 
Radha v .  Rakhal (1885) I .L .R .  12 C al .  82; K ishen  v .  
R a j a h , u n re p o r te d  appea l  No. S.A. o f  1877 d e c id e d  
on 2 5 th  F ebrua ry ,  1879 quoted in  L a i  v .  Solano (1883) 
I .L .R .  10 Cal.  4-5 a t  h-8 ; Ram v .  Mohamed ( I 89B) 3 C.W.N. 
62; The Bengal Tenancy Act,  1885, s e c . 22(1) 5 Notes on 
c l a u s e  8 o f  th e  Western Bengal Tenancy (AmendeassLment) 
B i l l ,  1906 ; Report  o f  th e  S e l e c t  Committee o f  th e  
B i l l  o f  1906 da ted  6t h  March 1907, p a r a .  12; Notes on 
c l a u s e  10 o f  th e  E a s te r n  Bengal and Assam Tenancy 
(Amendment) B i l l ,  1907; The R ep o r t  o f  th e  S e l e c t  
Committee o f  th e  B i l l  o f  1907, d a te d  9t h  March, 1908 , 
p a r a .  6 .



l b
l a n d l o r d s  hands, i t  ceases  to exidt". Under t h e  Rent Acts 

o f  1859 1869 , t h e r e  was no express  p r o v i s i o n  r e g a r d i n g

t h e  a c q u i s i t i o n  of  occupancy r i g h t s  by t h e  l a n d l o r d .  The 

p r i n c i p l e  t h a t  the  i n t e r e s t s  o f  th e  l e s s o r  and t h e ' l e s s e e  

o f  immoveable p ro p e r ty  v e s t e d  in  one and th e  same p e r s o n  

by o p e r a t i o n  o f  law o r  by v o lu n ta ry  t r a n s f e r  so t h a t  th e  

s u b o r d in a t e  r i g h t  becdme merged in  th e  s u p e r i o r  r i g h t ,  was
15

e n u n c ia te d  in  a number o f  r u l i n g s  p r e v io u s  to  t h e  Bengal
l6

Tenancy A ct ,  1885. In  La i  v .  So lano , i t  was o b s e rv e d s -

uThe r i g h t  o f  occupancy must be a c q u i r e d  a g a i n s t

somebody and i f  a r y o t  i s  in  p o s s e s s io n  o f  l a n d  in  a double
17

c a p a c i t y  bo th  as a r y o t  and as a m a l ik , i t  i s  a lm ost  

im p o s s ib le  t o  conceive how he can, under  the  c i r c u m s ta n c e s ,  

a c q u i r e  a r i g h t  o f  occupancy a g a in s t  h i m s e l f .  T h e re fo re  

a r e a s o n a b le  view o f  th e  law 'is t h a t ,  d u r in g  t h e  t im e a 

r v o t  rem ains  i n  p o s s e s s io n  o f  the  l a n d  in  such double  

c a p a c i t y ,  t h e  o p e r a t io n  o f  th e  a c q u i s i t i o n  o f  t h e  r i g h t  o f  

t en an cy  rem ains  i n  abeyance11.

14-. S i r  S te w a r t  B ay ley ’s speech da ted  2 7 th  F e b ru a ry ,  1885 
i n  moving t h a t  the  R eport  o f  the  S e l e c t  Committee be 
t a k e n  in to  c o n s id e r a t io n  = S e l e c t i o n s , p . *+*+7.

15. M i t tu r . i e e t  v .  F i t z n a t r i c  (1869) 11 W.R. 206; Read v .  
S r e e k is h e n  (1871) 15 W.R. 4-30: Bool v .  Lutho (1875)
23 W.R. 387; Lai v .  Solano (1883) I .L .R .  10 C a l l  4-5; 
Radha v .  Rakhal (1885) I .L .R .  12 C al .  82.

16. (1883) I .L .R .  10 Cal .  4-5 a t  ^9.
1 7 . 1m a l i k 1 = owner, p r o p r i e t o r .



As to the effect of acquisition of an occuuancy right by
18

a landlord, Garth C.J., said:-

,lWe think this view is contrary both to the le t te r

and the sp irit of the Rent Law, A man can not occupy the

double character of landlord and ryot, or make a pretence

of paying rent to himself for the purpose of acquiring an
occupancy right against other people11. The learned chief

Justice was of opinion that a rajyati holding would merge

in the proprietary interest after the purchase of the
20

holding by the landlord. In Radha v. Rakhal i t  was held

that "when the zemindar acquires the land by purtthase and
21

takes possession, even in the benami of a third party, 

seeing that he can not pay rent to himself, the right is  

is  gone and cannot subsequently be revived"♦

The Bengal Tenancy Act,  1885 fo l lo w e d  t h e  same
22

principle. The Select Committee of the B i l l  observed that

18* K ish en  v ,  Ra.iah. S.A. No. 152 o f  1877 d e c id e d  on 
2 5 th  February ,  1879 quoted in  Lai  v .  Solano (1883) 
I .L .R .  10 Cal.  a t  k8  = 12 C.L.R. 5^?~at^562.

19. The Bengal Rent Act,  1859; The Bengal A c t ,  I 869 .
20. (1885) I .L .R .  12 Cal.  82.
2 1 .  * benami1. = in  th e  name o f  a n o th e r .  E s p e c i a l l y  d u r in g  

t h e  Muslim ascendancy in  I n d ia ,  i t  became a common 
p r a c t i c e  . fo r  an owner o f  p ro p e r ty  to  p la c e  i t  under  
th e  nominal ownership o f  an o th e r ,  e i t h e r  because  t h a t  
o th e r  was more l i k e l y  to  be able  to  r e s i s t  a t t e m p ts  
to  d i s p o s s e s s  him or  because he had o t h e r  r e a s o n s  f o r  
w ish ing  to  conceal h is  i n t e r e s t . .  The t r a n s f e r  was 
c a l l e d  benami and th e  o s t e n s i b l e  owner th e  benamdar.
In  th e  B r i t i s h  p e r io d  he was r e g a rd e d  a s  a bare  t r u s t e e  
and would he compelled to  d e l i v e r  t h e  p r o p e r t y  t o  t h e  
b e n e f i c i a l  owner by s u i t .

22. The r e p o r t  ofjfche S e l e c t  Committee d a te d  l*+th March, 
1384-, p a ra .  15 = S e l e c t i o n s , p. 24-2.



" i f  th e  l a n d lo r d  o f  a r a j y a t  having a r i g h t  o f  occupancy

acquires the interest of a rajyat by purchase or otherwise,

t h e  occupancy r i g h t  s h a l l  cease to  e x i s t ,  but  t h a t  n o th in g

i n  t h i s  p r o v i s io n  s h a l l  p r e j u d i c i a l l y  a f f e c t  t h e  r i g h t s

of any third person". The same view was expressed by the
23

Bengal Government in i t s  report to the Government of India.

Accordingly  th e  Bengal Tenancy Act,  1885 d e a l t  w i th

the acquision of a rajyat1s interest by the sole landlord

i n  s u b - s e c .  (1 ) o f  s e c t i o n  22 which r a n  t h u s : -

" 2 2 . (1 ) when th e  immediate l a n d l o r d  o f  an occupancy 
h o ld in g  i s  a p r o p r i e t o r  o f  permanent t e n u r e - h o l d e r , and th e  
e n t i r e  in te res ts  o f  the  l a n d lo rd  and th e  r a j y a t  i n  t h e  ho ld in g  
become u n i t e d  in the same person by t r a n s f e r ,  s u c c e s s i o n  or  
o t h e r w i s e ,  the  occupancy r i g h t  s h a l l  cease to  e x i s t ;  bu t  
n o th in g  in  t h i s  s u b - s e c t io n  s h a l l  p r e j u d i c i a l l y  a f f e c t  t h e  
r i g h t s  o f  any t h i r d  p e rso n " .

The o b je c t  o f  t h a t  s u b - s e c t io n  was to  e x t i n g u i s h

the inferior interest and to deprive the landlord of the

o p t i o n  o f  keeping th e  i n f e r i o r  i n t e r e s t  a l i v e  f o r  any purpose

o f  h i s  own. But the  d ra f tsm an sh ip  was d e f e c t i v e .  I t  was
24-

h e ld  i n  s e v e r a l  cases  t h a t ,  when th e  i n t e r e s t  o f  an occupancy

23. The r e p o r t  o f  the  Bengal Government d a te d  1 5 th  Septem ber,  
1884-, p a r a .  23 = S e l e c t i o n s , p . 354-.

24-. S i t a n a t h  v .  Pelaram (18940 I .L .R .  21 Cal .  869  a t  871;
J  awadul v .  Ram (1896) I .L .R .  24- Cal.  14-3; Mia Ia n  v .
Minnat ( l89 ^T " l .L .R .  24- C a l .  521: Ram v .  Kachu (1905) 
I .L .R .  32 Cal.  386 F.B.



r a j y a t  became u n i t e d  w i th  th e  e n t i r e  i n t e r e s t  o f  h i s  

immediate  l a n d l o r d  in  th e  same p e rso n ,  j. . t h e  r i g h t  o f
25

occupancy ceased to  e x i s t  but the  h o ld in g  was n o t  e x t i n g u i s h e d

To n u l l i f y  th e  e f f e c t  o f  th e se  r u l i n g s ,  s e c t i o n  22 was

amended by th e  Western Bengal Tenancy (Amendment) A ct ,

1907 and by th e  E a s te r n  Bengal and Assam Tenancy (Amendment)

A ct ,  I 9O8 . In  the  n o te s  on c la u s e s  o f  t h e  B i l l s  o f  1906
26

and 1907 i t  was s t a t e d : -

nThe o b je c t  o f  t h i s  amendment o f  s e c t i o n  22 i s  to  

c o u n t e r a c t  th e  r u l i n g  o f  th e  High Court i n  Jawadul Huq1 s
27  28

case  and th e  F u l l  Bench r u l i n g  in  Ram Mohan v .  Sheikh  Kachu.

These decisions lay down a rule opposed to the policy of

t h e  a u th o r s  o f  Act VIII of  1885, which was to  d i s c o u ra g e

th e  a c q u i s i t i o n  o f  occupancy hold ings  by th e  l a n d l o r d s 11.

S im i la r  o u in io n  was a l s o  exp ressed  by th e  S e l e c t  Committee
2 9o f  th e  B i l l s  o f  1906 and 1907 .

2 5 . 1 h o l d i n g ' means a p a r c e l  or p a r c e l s  o f  l a n d  o r  an 
u n d iv id e d  share  t h e r e o f ,  he ld  by a r a j y a t  o r  an u n d e r -  
r a j y a t  and forming the  s u b je c t  o f  a s e p a r a t e  ten an c y .  
(The Bengal Tenancy Act,  1885* s e c .  3 ( 5 ) ;  b e fo re  th e  
Amending Act o f  1928, i t  was c la u s e  ( 9 ) ) .

26 . Rotes  on c lause  8 o f  the  Western Bengal Amending B i l l ,  
1906 : Rotes on c lau se  10 of TteEastern Bengal and Assam 
Amending B i l l ,  1907*

27. ( I 896 ) I .L .R .  2 k Cal .  1^3.
28. (1905) I .L .R .  32 C a l .  386 F.B.
2 9 * The r e p o r t  o f  th e  S e l e c t  Committee o f  t h e  B i l l  o f  1906 ,

p a r a .  12: The r e p o r t  o f  th e  S e l e c t  Committee o f  t h e
B i l l  o f  1907j p a r a .  6 .



A f te r  the  amendment by th e  two p r o v i n c e s ,  sub

s e c t i o n  ( 1 ) o f  s e c t i o n  22 s to od  as f o l lo w s  : -

"22 .  (1) When th e  immediate l a n d l o r d  o f  an occupancy 
h o ld in g  i s  a p r o p r i e t o r  or permanent t e n u r e - h o l d e r ,  and 
th e  e n t i r e  i n t e r e s t s  o f  th e  l a n d lo r d  and t h e  r a j y a t  i n  
th e  ho ld in g  become u n i t e d  in  th e  same p e r s o n  by t r a n s f e r ,  
s u c c e s s i o n  o r  o th e rw is e ,  su c tu p e rso n  s h a l l  have no r i g h t  
to  ho ld  t h e  l a n d  as a t e n a n t ,  but s h a l l  ho ld  i t  as  a 
p r o p r i e t o r  or  permanent t e n u re -h o ld e r  (as  t h e  case  may b e ) ,  
b u t  n o th in g  i n  t h i s  s u b - s e c t io n  s h a l l  p r e j u d i c i a l l y  e f f e c t  
t h e  r i g h t s  o f  any t h i r d  p e rson " .

The e f f e c t  o f  th e  amendment was t h a t  when t h e  

s u p e r i o r  l a n d l o r d  purchased  an occupancy ho ld ing  under  him, 

n o t  o n ly  d id  th e  occupancy r i g h t  cease  bu t  th e  r a i y a t i  

a l s o  c e a se d .

This  s u b - s e c t io n  was ag a in  amended by th e  Bengal 

Tenancy (Amendment) Act,  1928. I n  t h a t  amendment th e  

v e r s i o n  o f  th e  E a s t e r n  Bengal and Assam (Amendment) A ct ,

1908 was fo l lo w e d .  In  o th e r  words th e  words "a s  a r a j y a t " 

were s u b s t i t u t e d  fo r  th e  words "as  a t e n a n t "  i n  s e c .  2 2 ( 1 ) .

Row we pass  to  a c o n s id e r a t io n  o f  th e  p o s i t i o n  o f  

a c o - s h a r e r  l a n d l o r d .  One c o - s h a re r  o f  a l a n d l o r d ’ s i n t e r e s t  

cou ld  n o t  a c q u i r e  a r i g h t  o f  occupancy by h o ld in g  l a n d  and

30 .  The word ’r a j y a t 1 was i n s e r t e d  i n  p l a c e  o f  ’ t e n a n t ’ 
by th e  E a s t e r n  Bengal and Assam Amending Act,  I 9O8 . 
This  was th e  only  d i f f e r e n c e  in  t h e  amendment o f  s e c .  
2 2 (1 ) by th e  two p ro v in c e s .



31
paying a proportionate share of rent to the other co-sharers. 

Neither could he do:* ; so by holding land with the permission 

of the other joint owners, the latter holding other ■ lands
32 33

by arrangement. But in Kalee v. Shah Jackson J . ,  observed 

that "I am not prepared to hold that in no case can a 

co-sharer in an estate be a tenant of another co-sharerM.

According to the learned judge the question whether the

parties were landlord and tenant was a question of fact
3 k

and not of law. Similarly in Mookta v. Kovlash? i t  was 

held that a holding for 12 years under one of several 
co-proprietors gave a right of occupancy under section 6 

of the Rent Acts of 1859 a&d I 869 , provided the tenant 
paid nent; he might, in the absence of fraud, make payment 

to such of the co-proprietors as he chose.

But sec. 22(2) of the original Bengal Tenancy Act, 

1885 prevented the acquisition of an occupancy right by a 

co-sharer landlord. That sub-section ran as follow s:-

"22. (2) If the occupancy right in land is  
transferred to a person jointly interested in the land as

31 .  Report of the Select Committee dated 12th February, 
1885} para. l*f = Selections, p .*+03; The original 
Bengal Tenancy Act, 1885} sec .22(2).

32. Roghoobun v. Bishen (186$) 2 W.R. (Act X) <)2m
33.  (1869) 12 W.R. 1*18 at k-22.
3k .  (1867) 7 W.R. ^93.



proprietor o& permanent tenure-holder, i t  shall cease, 
to exist; but nothing in this sub-section shall prejudicially  
affect the rights of any third person".

But i t  was held in several cases noted above that 

when an occupancy right was transferred to a person jo in tly  

interested in the land as proprietor, the occupancy right 

ceased to exist but the holding did not cease to ex ist .

The result was that the purchasing co-sharer landlord became 

a rajyat. What was his status? If he became a non-occupancy 

rajyatT he was entitled to acquire the status of an occupancy 

rajyat by 12 years1 occupation. He could not be an under- 

rajyat. The land being rajyati, the incidents of a 

landlord’s private land could not attach to i t .  Such a 

tenancy would certainly be of an anomalous character and 

one not recognised in the Act. At th is stage the 

leg isla tures of both the provinces intervened and amended 

sub-section (2) of section 22. The Western Bengal section  

ran thus:-

"22. (2) If the occupancy right in land is  transferred 
to a person jointly interested in the land as proprietor 
or permanent tenure-holder, he shall be en tit led  to hold 
the land subject to Ithe payment to his co-proprietors or 
joint permanent tenure-holders of the shares of the rent
Which may be from time to time payable to them; and i f  such
transferee sub-lets the land to a third person, such third 
person shall be deemed to be a tenure-holder or a rajyat?
as the case may be, in respect of the land".

The Eastern Bengal and Assam section ran as fellows:-



"22. (2) If the occupancy right in land is  
transferred to a person jointly interested in the land 
as proprietor or permanent tenure-holder, such person 
shall have no right to hold the land as a rajyat, but 
shall hold i t  as a proprietor or permanent tenure-holder, 
as the case may be, and shall pay to his co-sharer a fa ir  
and equitable sum for the use and occupation of the same11.

The Western Bengal version could not extinguish 

a tenancy or holding and le f t  the status of the purchasing 

co-sharer landlord uncertain. The Eastern Bengal version  

made i t  clear that a purchasing landlord’s possession should 

be the exclusive possession of a co-sharer proprietor or 

tenure-holder as the case might be,and removed the d iff icu lty  

that might be caused by the use of the word ’rent’ , which 

created an ambiguity as to the status of the purchasing 

co-sharer.

Ultimately the Bengal Tenancy (Amendment) Act, 1928 

changed the law and enabled a co-sharer landlord not only

to hold the land in the estate but also to have the right

of occupancy in such land, except where he purchased the 

holding in'execution of a rent decree or a certif ica te  

for rent. After the ameddment of 1928 sub-section (2 ) 

of section 22 stood as follows:-

”22. (2) Nothing in this section shall prevent the 
acquisition by transfer, succession or in any other way 
whatever, of the holding of an occupancy rajyat or share 
or portion thereof, together with the occupancy rights
therein by a person who is ,  or becomes, jo in tly  interested
in the lands as a proprietor or a permanent tenure-holder:



Provided that a co-sharer landlord who purchases 
a holding of a rajyat at a sale in execution of a rent 
decree or of a certificate under this Act shall not hold 
the land comprised in such holding as a rajyat but shall 
hold the land as a proprietor or tenure-holder, as the 
case may be, and shall'pay to his co-sharer a fa ir  and 
equitable sum for the use and occupation of the same.
The rent payable by the rajyat to the other co-sharer 
landlords at the time of the transfer shall be regarded 
as the fa ir  and equitable sum until otherwise determined 
in accordance with the principles of th is Act regulating 
the enhancement or reduction of the rents of occupancy 
rajyats11 •

In para. 8 of the Statement of objects and reasons
35

of the B il l  of 1928 i t  was stateds-

"In view of the provision now made for the

improvement of the rights of under-rajyat. the Select
36

Committee's view that a rajyati interest purchased by a 

co-sharer landlord should not merge, but that such landlord 

may hold the rajyati interest in his own estate or tenancy 

as a rajyat has been accepted.. . . .The reasons for these 

changes have been explained in the notes on clauses". In 

the notes on clauses of the B ill  of 1928, i t  was explained
37

as fo llow s:-

"The existing section 22 prevents any landlord 

from holding lands in his own estate or tenure as a rajyat.

35.  Calcutta Gazette dated July 12, 1928 , part IV, p .9^.
36. The report of the Select Committee on the B il l  of 1926 , 

clause 17 = Calcutta Gazette dated July 22, 1926,
part IV, p .6 l .

37.  Clause 20 of the notes on clauses = Calcutta Gazette 
dated July 12, 1928, part IV, p .98 .



This was considered unfair in the case of co-sharer

landlords. So long as under-rajyats have substantial

rights there is no reason why co-sharer landlords should

not hold, as raivats. holdings of which they have come

into possession otherwise than by exercise of their own

legalpowers to realise rents in arrear. Hence the existing

sub-section (2) of section 22 takes i t s  place. The new

sub-section (2) in section 22 emphasises the change in the

law in favour of co-sharer landlords" •

An i.iaradar or farmer of rent, by whatever name

he might be called, could not, during the period of his

lease , acquire a right of occupancy in any land comprised
38

in his i.iara or farm. But a person having a right of 

occupancy in land did not lose i t  by taking an i.iara or
39farm of the estate within which his holding was s ituate.

38 .  The Bengal Tenancy Act, 1885, sec. 2 2 ( 3 ) ;  The report 
of the Bent Law Commission, 1880, para. 3 1 ; Report of 
the Select Committee of the Western Bengal Tenancy 
(Amendment) B ill ,  1906 , para. 12; Notes on clause 10 
of the Eastern Bengal and Assam Tenancy (Amendment) 
B ill  of 1907; Notes on clause 20 of the Bengal Tenancy 
Amendment B ill  of 1928*, Gilmore v .  Sreemunt (1864)
W.R.Gape v o l .  (Act X) 77; Wooma v .  Koondun (1873)
19 W.R. 1 77; Thomas Sav i  v . Punchanun (187&) 25 W.R. 
503; Ram v.  Vervag (1876) 25 W.R. 55*+; J a r  d ine  v .  Rani 
(1878) 3 C.L.R. 1H0; Raikomul v .  J .W .L a id le y  (1879) 
I .L .R .  4 Cal. 957; Jas im  v. Beni (1913) 17 C.W.N.881 

39* Watson & C o . , v .  Koer Jogendra  (1864) 1 W.R. 76 ; The 
Bengal Tenancy Act,  1885, sec .  22(3) exp.



I f  a p e r s o n  holding some lan d  a t  f i r s t  as a r a j y a t  and 

s u b s e q u e n t ly  o b ta in e d  an i . i a ra  o f  th e  same l a n d  and to o k  

advan tage  o f  h is  p o s i t i o n  to  endeavour to  c r e a t e  f o r  

h im s e l f  a r i g h t  o f  occupancy, h i s  p o s s e s s io n  o f  th e  l a n d  

d u r in g  th e  p e r io d  o f  th e  l e a s e  could n o t  be counted  as 

t h a t  o f  a r a j y a t ; and th e  a c q u i s i t i o n  o f  th e  r i g h t  o f
Ho

occupancy remained in  abeyance during  th e  p e r io d .  In

th e  words o f  Jen k in s  C . J . , -"During  th e  cu r rency  o f  t h e

i . i a r a  th e  a c t i v e  o p e r a t io n  o f  t h e  p o s s e s s io n  as a means

o f  a c q u i r in g  the  r i g h t  o f  occupancy was suspended  and
H-l

rem ained  i n  abeyance11. But a person  might add t h e  p e r i o d

he h e ld  as a r a j y a t  be fo re  h is  i . ia ra  l e a s e  to  th e  p e r io d

he h e ld  a f t e r  the  l e a s e  to complete twelve y e a r s  o f
H-2

o c c u p a t io n  and might a c q u i re  the  r i g h t  o f  occupancy.

Such was the  case- law  as to  th e  e f f e c t  o f  a c q u i s i t i o n

o f  occupancy r i g h t s  by an i ' i a r a d a r  be fo re  th e  Bengal Tenancy

A ct ,  1885* The fram ers  o f  the  Act simply c o d i f i e d  t h e

ca se - la w  under  s e c t i o n  2 2 (3 ) which ra n  as f o l l o w s : -

"22. (3) A p e rso n  hold ing  land  as an i . i a r a d a r  o r  
fa rm er  o f  r e n t s  s h a l l  n o t ,  while so h o ld in g ,  a c q u i r e  a

Ho. Thomas S av i  v # Punchanun (1876) 25 W.R. 503; Jas im  
v .  Beni (1913) 17 C.W.N. 881.
Jas im  v .  Beni (1913) 17 C.W.N. 881 a t  882; a l s o  quo ted  
i n  Midnapore zemindary v .  S e c r e ta ry  o f  S t a t e  (1938)
H-3 C.W.N. 57 a t  68 .

*+2. Mokoondy v .  Crowdy (1872) 17 W.R. 27H-.



a r i g h t  o f  occupancy in  any lan d  comprised i n  h i s  
i.i a r a  o r  farm.

E x p la n a t io n .  -  A p e r so n  having a r i g h t  o f  occupancy 
i n  l a n d  does not  lo s e  i t . . . . o r  by s u b s e q u e n t ly  ho ld ing  th e  
l a n d  in  i . i a r a  or farm".

H-3
But i t  was r u l e d  in  Ramrun v .  Manners t h a t  an i . i a r a d a r

co u ld  a c q u i r e  the  occupancy r i g h t  by p u rc h ase  as th e  word

A c q u i r e 1 i n  s e c t i o n  22(3) d id  no t  in c lu d e  p u rc h a s e .  So

i t  was n e c e s s a ry  to  amend t h a t  s u b - s e c t i o n .  The S e l e c t
kb

Committee o f  the  B i l l  o f  1906 s a i d s -

11 Our a t t e n t i o n  has been c a l l e d  t o  a r u l i n g  o f  th e  

High C ourt  (H* C .L .J .  209) to  th e  e f f e c t  t h a t  t h e  word 

‘ acqu ire*  i n  s u b - s e c t io n  3 o f  s e c t i o n  22 , does n o t  i n c lu d e  

'p u r c h a s e * .  In  o rde r  to  p rev en t  th e  a c q u i s i t i o n  o f  a r i g h t  

o f  occupancy by an i . ia rad a r  during  the  p e r io d  o f  h i s  l e a s e  

th ro u g h  a purchase  behind th e  back o f  th e  l a n d l o r d ,  we have 

i n s e r t e d  th e  words 'by purchase  or o therwise*  a f t e r  t h e  word 

' a c q u i r e ' " .  On th e  b a s i s  o f  th e  recommendation o f  th e  S e l e c t  

Committee t h a t  s u b - s e c t io n  was amended by th e  W estern  Bengal 

Tenancy (Amendment) A ct ,  1907 i n  th e  fo l lo w in g  w ordss-

"2 2 .  (3) A p e rson  ho ld ing  lan d  as an i . i a r a d a r  o r  
fa rm er  o f  r e n t s  s h a l l  n o t ,  while so h o ld in g ,  a c q u i r e ,  by 
p u rc h a se  o r  o th e rw is e ,  a r i g h t  o f  occupancy in  any l a n d  
com prised  i n  h is  i . ia ra  or  farm".

*6 . (1905) H- C .L .J .  209.
M+. P a ra .  13 o f  the  r e p o r t .



The E a s t e r n  Bengal and Assam Tenancy (Amendment) A ct ,

1908 fo l lo w e d  th e  W estern  Bengal amendment.

A f t e r  the  amendment in  bo th  th e  p ro v in c e s  an

i . i a r a d a r  cou ld  n o t ,  d u r in g  th e  p e r io d  o f  h i s  i . i a r a , a c q u i r e

a r i g h t  o f  occupancy in  any land  comprised i n  h i s  i . i a r a  o r
z ,  H5

farm in  any manner w hatsqyer .  But i t  was r u l e d  t h a t  an 

i . i a r a d a r  who had purchased  an occupancy h o ld in g ,  a c q u i r e d
k6

i t  as  a non-occupancy h o ld in g .  So i t  was a g a in  amended by

th e  Bengal Tenancy (Amendment) Act,  I 928 which r a n  t h u s : -

"22 .  (3) A p e rso n  holding la n d  as  a tem porary  
t e n u r e - h o l d e r  or farmer o f  r e n t s  s h a l l  n o t ,  w h i le  so h o ld in g ,  
a c q u i r e  a r i g h t  to  hold as a r a j y a t  any l a n d  comprised in  
h i s  temporary tenure or farm#

E x p la n a t io n .  -  A pe rso n  having a r i g h t  to  ho ld  t h e  
l a n d s  o f  an occupancy ho ld ing  as a r a j y a t  does n o t  l o s e  i t  
by-': s u b se q u e n t ly  ho ld ing  th e  land  as a tem porary  t e n u r e -  
h o ld e r  or  farm er o f  r e n t s " .

The r e s u l t  o f  th e  amendment o f  1928 was t h a t  an

i . j a r a d a r  or fa rm er cou ld  n o t  claim to  have a c q u i r e d  e i t h e r

occupancy o r  non-occupancy r i g h t s  in  any l a n d  w i t h i n  h i s  
H-7

i . j a r a  o r  farm... The word 1 i . ia radar  was o m i t t e d  i n  sub

s e c t i o n  (3 ) p robab ly  because i t  was covered  by t h e  words

H-5. Raghubar v .  H. Manners ( I 9I I )  13 C .L . J .  568.
H-6 . Sheonandan v .  Ramhit (1911) Ip C .L .J .  6H-7; Midnap o r e  

zemindary v .  S e c r e t a r y  o f  S t a t e  (1938) H-3 C.W.N. 57
a t  58 .

H-7. Notes on c la u s e  20 o f  th e  B i l l  o f  1928 = The C a l c u t t a  
G a z e t t e  d a te d  J u ly  12, I 928, p a r t  IV, p . 98 .



" fa rm er  o f  r e n t s " .  The e x p r e s s io n  " tem pora ry  t e n u r e -  

h o ld e r"  was i n s e r t e d  in  t h a t  s u b - s e c t io n  and in  th e  

e x p l a n a t i o n .  A temporary t e n u r e - h o ld e r  was p la c e d  i n  

th e  same ca teg o ry  as " f a rm e rs  o f  r e n t " .

There was no ex p re s s  p r o v i s io n  i n  s e c t i o n  22(3)  

o f  th e  Bengal Tenancy Act,  1885 r e g a r d in g  a c q u i s i t i o n  o f  

occupancy r i g h t  by a p e r so n  j o i n t l y  i n t e r e s t e d  i n  la n d
H-8

as i.iaradar. But in Maseyk v. Bhagabati Pat her am C.J. 

and Rampini J . ,  held that a person in occupation of land 

as a rajyat was not debarred under section 2 2 (3 ) from 

acquiring occupancy rights in it  owing to his being jointly  

interested in the land as i.iaradar or farmer. In this
£9

regqrd the learned Judges observed:-

" The p ro v i s io n s  o f  s e c t io n  22(3) o f  the  Tenancy 

Act a r e ,  however, p e c u l i a r . .  .w hi le  th ey  say t h a t  an i . i a r a d a r  

s h a l l  i n  t h i s  way lo s e  h i s  occupancy r i g h t s ,  th e y  do n o t  

say  t h a t  a person  j o i n t l y  i n t e r e s t e d  in  l a n d  as an i r ia rad ar

s h a l l  th e re b y  lo s e  them No case has been brought  to

our notice in which i t  has been laid down that under the

*+8. (1890) I .L .K . 18 C a l .  121 
^ 9 . I b i d . T p p .123-2^.



o l d  law a person  j o i n t l y  i n t e r e s t e d  in  l a n d  as an i . i a r a d a r

s h a l l  l o s e  h is  occupancy r i g h t s  i n  l a n d  c u l t i v a t e d  by him.
50

In  Gur Buksh'.. v .  J e o l a l  i t  has been p o i n t e d  ou t  t h a t  th e  

r u l e  o f  law l a i d  down in  s u b - s e c t io n  (2) o f  th e  Tenancy 

Act d id  no t  p r e v a i l  under th e  o ld  law, so t h a t  when sub

s e c .  (2) i s  c l e a r l y  an in n o v a t io n ,  i t  must be concluded  

t h a t  th e  d i f f e r e n c e  between i t s  p r o v i s i o n s  and th o s e  o f  

s u b - s e c .  (3) i s  d e l i b e r a t e  and i n t e n t i o n a l .  Hence we must 

ho ld  t h a t  both  under th e  former and t h e  p r e s e n t  law, a 

p e r s o n  j o i n t l y  i n t e r e s t e d  in  land  as i . i a r a d a r  does n o t  

th e re b y  lo s e  h is  occupancy r i g h t s ,  and a f o r t i o r i  h i s  

e n t i r e  r i g h t s  as a t e n a n t ,  in  land  h e ld  c u l t i v a t e d  by him 

as a r a j y a t 11.

Now we s h a l l  c o n s id e r  th e  case o f  a t r e s p a s s e r .

A p e rso n  occupying end c u l t i v a t i n g  la n d  as a t r e s p a s s e r
51

cou ld  n o t  acq u ire  a r i g h t  o f  occupancy. Nor cou ld  such  

an o c c u p a t io n  or c u l t i v a t i o n  o f  l&nd be t a k e n  i n to  acco u n t

in  considering whether a t r e s p a s s e r  o ccu p ied  as a r a j y a t
52 53

f o r  twelve y e a r s .  In  Wooma v .  K ish o re e ,  i t  was h e ld  t h a t

no t r e s p a s s e r  could a c q u i r e  a r i g h t  o f  occupancy* however.

50. (1888) I .L .R .  16 Cal.  127.
51. The r e p o r t  o f  the Rent Law Commission, 1880, p a r a .  28;

Sheikh  Peer v .  Sheikh (186H-) W.R. s p l .  v o l .  lH-6 F . B . ; 
Goreeb v .  Bhoobun (1865) 2 W.R. (Act X) 85; She ikh  
G ho lam v .  Ra.i ah Poorno (1865) 3 W.R. (Act X) lH-7; Wooma 
v .  K ishoree (1867) 8 W.R. 238; I s  hen v l  H u r ish  (1872)
17 W.R. (C.R) 19; Ishan  v.  Sham a (1883) I .L .R .  10 Cal.H-1.

52. Sheikh Peer v .  Sheikh (186H-) W.R. s p l .  v o l .  lH6 F.B.
53. (1867) 8 W.R. 238.
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long he might remain on the land. To acquire a right of
occupancy i t  was necessary that a rajyat must have remained 

on the land and paid rent for twelve years. In the case 

referred to ,  the zemindar obtained a decree. against a rajyat  

for assessment on the ground that the rajyat held under an 

in va l id  rent free t i t l e  but, instead of  assess ing  rent,  he 

ev icted  him. In a su it  by the rajyat for recovery of possession  

i t  was held that his anterior possession was that o f  a 

trespasser and would not avail him on the ole a of  having 

acquired a r ight of occupancy. In Goreeb v. Bhoobun, i t  was 

held that a rajyat who secretly  possessed land and paid no 

rent for i t  had no right of occupancy in the land. for could 

possession obtained and continued by fraud create any r ight  o f
55

occupancy.

It  may be observed that the acqu is it ion  of the r ight

of occupancy did not depend upon holding under, and payment of

rent to ,  the r ig h tfu l  owner. A rajyat occupying and cu lt iva t in g

land for more than 12 years under a landlord, who had no t i t l e
56

to the land, nevertheless acquired a r ight  of  occupancy. The
r ight  was

5 V. (1865) 2 U.K. (Act X) 85; Sheikh G ho lam v. Rajah Poor no 
(1865) 3 W.R. (Act X) 1^7; Kalee v .  Shahonee (1875) 25 

W.R. (G.R.) t e .
55. Bhoobunjoy v. Ram (I869) 9 W.R.
56. The r e p o r t  o f  th e  Rent Law Commission, i8 6 0 ,  p a r a . 2 9 ; Sved 

Ameer v. Sheo (1873) 19 W.R. 338; Z u l fu n  v .  R adhica  (1878) 
I .L .R .  3 C a l . 560; Mahima v .  H az a r i  ( I 889) I .L .R .  17 C a l . *+5; 
Binad La i  v .  Kalu (1893) I .L .R .  20 C a l .  708 F.B; Azim v .  mm  
R am ia l l  (1897) I .L .R .  25 C a l . 32^; Uhendra v .  P r a t a h  (1903) 
I .L .R .  31 C a l . 703; K a l i  v. Bhagwan (1912) 17 C.W.h.3^8; 
Dakhvani v .  Mono (1*9137 1 
(1915) 23 C .L .J .  633 a t  6

> C.W.W.407S B r o i o b a s i  v. Ram 
9 and 6^1. -----



not one conferred by any lessor. It was a right, which, 

by virtue of the law, accrued to the rajyat from the mere

circumstance of cultivating the land for 12 years or unwards
57and naying rent thereon. If a rajyat was inducted into the

58
land by one of several co-sharers or even by a trespasser, 

he was entitled to claim the right of occupancy in the 

same way as i f  he came into possession at the instance of
59the absolute and rightful owner. It was quite immaterial

as to whose tenant he was, provided he held land bona^Fide
as a r a j y a t  and p a id  r e n t  t h e r e f o r .

But the above principle, that the person under whom

the tenant held need not be the rightful owner of the land,

being in derogation of the ordinary law of transfer, must

be applied with caution and within lim its . In Uoendra v.
61Pratan, Rampini and Pratt J*J.,  observeds-

62
uThe case of Binodlal v. Kalu made a great 

encroachment on the s tr ic t  law, according to which a 

landlord, who has not t i t l e ,  can give no t i t l e  to a third

57* Z u lfun  v. Radhica (1878) I .L .R .  3 C a l .  560; K a l i  v.
B hag wan (1912) 17 C.W.ft. 3 *+8; Bro.iobasi v .  Ram (1915) 
23 C .L .J .  638 a t  639 and 6^1.

58. B in o d la l  v .  Kalu (1893) I.L.R. 20 C a l .  708 F.B.
59. Dakhyani v .  Mono (1913) 19 C.W.R. 1-KD7; Azim v .  R am la l l

(1897) I . L . R 7 2 ?  C al .  32^*
60.  Z u l f u n  v.  Radhica (1878) I .L .R .  3 C a l .  560.
61 .  (1903) I .L .R .  31 C a l .  703 a t  705-06.
62. (1893) I .L .R .  20 C a l .  708 F.B.



p e r so n  and a person ,  who has a t i t l e ,  can g iv e  a t i t l e

to  ano ther  only fo r  as long as h is  own t i t l e  e n d u re s .
62

But i n  th e  case of  B in o d la l  v .  Kalu and i n  cases  i n  w hich

i t  has been, fo l low ed^the  de f a c to  zemindar was l i t i g a t i n g

w i th  ano ther  or was depr ived  o f  h is  t i t l e  as  th e  r e s u l t  o f

a subsequent l i t i g a t i o n .  I t  could n o t  be e x p e c ted  t h a t

he would l e t  h is  lands  l i e  f a l lo w ,  and i t  would be h a rd  on

th e  r a j y a t s , i f  they were a f te rw ard s  e j e c t e d ,  when i t  was founc
'X

t h a t  he had no t i t l e .  ButAnever was in te n d e d  to  be l a i d  

down t h a t  a person knowing t h a t  he had no t i t l e  cou ld  

in d u c t  persons  in to  the  lands  o f  o t h e r s ,  and t h a t  t h e  

p e r so n s  so inducted could not be e v i c t e d  by th e  r i g h t f u l  

ow ners .  This has been l a i d  down in  no c a se .  I f  t h i s  were 

th e  law, then  any o u t s id e r  could c o n s t i t u t e  any o t h e r  p e r s o n  

th e  t e n a n t  o f  any l a n d lo rd  and d ep r iv e  such l a n d l o r d  o f  a l l  

r  i g h t  o f  l e t t i n g  his  own lan d .  This cannot  be allowed**.

In  o rde r  to  apply the p r i n c i p l e  i n  B in a d la l* s
62

c a s e ,  t h e r e f o r e ,  i t  must be proved t h a t  bo th  t h e  t e n a n t
63

and h i s  de f a c to  l a n d lo rd  ac ted  bona f i d e ;  th e  de f a c t o  

l a n d l o r d  must be in  p o s s e s s io n  and must have p la c e d  t h e  

l e s s e e  in  p o s se s s io n .  But t h i s  p r i n c i p l e  had no a p p l i c a t i o n  

to  a boundary d i s p u te  or an encroachment by th e  t e n a n t  o f
. 6 h

o f  one l a n d lo rd  upon the  lan d  o f  an a d j o in in g  l a n d l o r d .

63 . K r ishna  v .  Wafiz (1915) 21 C.W.R. 93; J a n a b  v .  R ok ibudd in
(1905) 9 C.U.N. 571.

6U-. Tenu v .  Tefayet  (1915) 19 C.VJ.N. 772.



Land in  which occupancy r i g h t  cou ld  be a c q u i r e d , -

Under t h e  Bengal Rent Act,  1859 and t h e  Bengal A ct ,  I 869 , 

i t  was e s s e n t i a l  f o r  a r a j y a t  to  hold  l a n d  f o r  a g r i c u l t u r a l  

o r  h o r t i c u l t u r a l  pu rp o ses ,  o th e rw ise  no r i g h t  o f  occupancy
65

cou ld  be a c q u i r e d .

N e i th e r  th e  Bengal Rent Act, 1859 nor th e  Bengal 

A c t ,  1869 nor the Bengal Tenancy Act,  1885 d e f in e d  th e  

te rm  ! la n d * .  The Rent Law Commission, 1880 in  s e c t i o n  3 

o f  t h e i r  d r a f t  B i l l  d e f in e d  f land* as f o l l o w s : -  l,Land 

in c lu d e s  woods and water  the reupon :  When a p p l i e d  to ,  l a n d  

c u l t i v a t e d  o r  he ld  by a r y o t , i t  means l a n d  used  o r  in t e n d e d  

to  be u sed  f o r  a g r i c u l t u r a l  or h o r t i c u l t u r a l  pu rp o ses  o r  

th e  l i k e ’1. But t h i s  su g g e s t io n  o f  th e  commission, which 

would have o b v ia te d  a l l  am bigu ity ,  was n o t  a c c e p te d .

When th e  Bengal Tenancy B i l l  was under  d i s c u s s i o n ,
66

th e  M aharaja  o f  Darbhanga proposed t h a t  t h e  p r o v i s i o n s  o f  

th e  Act sho u ld  be r e s t r i c t e d  to " la n d  which i s  th e  s u b j e c t  . 

o f  a g r i c u l t u r a l  or h o r t i c u l t u r a l  c u l t i v a t i o n ,  o r  i s  u sed

65# Kalee  v .  Jankee  ( I 867) 8 W.R. 250; Ramdhun v .  Haradun 
( I 869) 12 W.R. *+0 ;̂ In  r e  Brohmo Movee (1870) lW ‘W.R.
252 (per  Jackson  J . ,  whose o p in io n  p r e v a i l e d ) ; Huddun v .  
W il l jam  (1872) 17 W.R. Mfl; Durga v .  Umflutannissa (1872) 
18 W.R. 235 = 9 B.L.R. 113; C .D .F ie ld ,  D i g e s t . p . 3 . f . n . o .

6 6 . S e l e c t i o n s , p .506 .



f o r  p u rp o ses  i n c i d e n t a l  t h e r e t o 1*. Mr. Reynolds i n  h i s
67

rem arks  on th e  M ahara ja1 s amendment s a i d : -

11 I f  th e  amendment were c a r r i e d ,  i t  would have th e  

e f f e c t  o f  exc lud ing  from the o p e r a t io n  o f  th e  B i l l ,  n o t  

m ere ly  a l l  waste  land s  but  a l l  t h e  lan d s  not  a c t u a l l y  

u n de r  c u l t i v a t i o n  a t  th e  time the  q u e s t i o n  might be r a i s e d .  

I t  would l e a v e  i t  open to  a l a n d lo rd  to  con tend  t h a t  a

r a j y a t 1 s r i g h t  o f  occupancy d id  n o t  ex ten d  to  th o s e  l a n d s

o f  h i s  ho ld in g  which were not  a c t u a l l y  under c u l t i v a t i o n  

a t  th e  t im e .  I t  i s ,  i n  any o p in io n ,  b e t t e r  f o r  t  he c o u n c i l

to  le a v e  th e  q u e s t io n  to  be dec ided  by th e  c o u r t s 11. The
th e n

amendment w as /pu t  and n e g a t iv e d .

I t  i s ,  t h e r e f o r e ,  e v i d e n t  t h a t  th e  o m is s io n  o f

any d e f in j^m  o f  , land* i n  the  Act was i n t e n t i o n a l .  The

q u e s t i o n  o f  de te rm in ing  to  what c l a s s e s  o f  l a n d  th e  Act

sh ou ld  be a p p l i c a b l e  was f e l t  to  be a d i f f i c u l t  one and

so i t  was l e f t  t o  the c o u r t s  to  overcome the  d i f f i c u l t i e s
68

in v o lv e d  i n  i t s  s o l u t i o n .  "The term 1 a g r i c u l t u r e , u , s a i dt

Mookerjee J . ,  " i s  o f  wider import th a n  th e  te rm  c u l t i v a t i o n .  

I t  i s  p o i n t e d  ou t  in,-the Oxford D ic t i o n a r y  t h a t  L

6 7 . I b i d . , p . 507.
68. Hedayet  v .  Kamalanand (1912) 17 C .L . J .  ^11 a t  1t l 1+*l



A g r i c u l t u r e 1 means the  sc ien c e  or  a r t  o f  c u l t i v a t i n g  

t h e  s o i l ,  inc lud ing  th e  a p p l i e d  p u r s u i t s  o f  g a th e r in g  i n  

th e  crops and r e a r in g  l i v e  s to c k ,  t i l l a g e ,  husbandry ,  

fa rm ing  ( i n  the  w ides t  s e n s e ) ;  1 c u l t i v a t i o n 1, on t h e  o th e r  

hand i s  d e f in e d  in  th e  Oxford D ic t io n a ry  as meaning th e  

t i l l i n g  o f  land ,  t i l l a g e ,  husbandry. I t  i s  o b v io us ,  

t h e r e f o r e ,  t h a t  A g r i c u l t u r e 1 has a much w ider import  t h a n  

c u l t i v a t i o n .  Consequently ,  a purpose may be connec ted  w i th  

a g r i c u l t u r e  but no t  n e c e s s a r i l y  a n c i l l a r y  t o  c u l t i v a t i o n * 1. 

The. te rm  ‘ h o r t i c u l t u r e 1 means " th e  c u l t i v a t i o n  o f  a ga rden  

o r  t h e  sc ie n c e  o f  c u l t i v a t i n g  o f  managing ga rden ,  i n c lu d in g
69

growing f lo w e rs ,  f r u i t s  and v e g e ta b le s " .

The Bengal Tenancy Act, 1885 d e a l t  w i th  th e  " law 
70

o f  l a n d l o r d  and t e n a n t"  but  i t  d id  no t  d e f in e  th e  c l a s s e s  

o f  l e a s e s  to  which i t  a p p l i e d .  The g e n e r a l  law o f  l a n d l o r d  

and t e n a n t  i s  con ta ined  i n  chap te r  V o f  t h e  T ra n s fe r  o f  

P ro p e r ty  Act,  1882; but s e c t i o n  117 o f  t h a t  Act makes t h e  

p r o v i s i o n s  o f  t h a t  ch ap te r  i n a p p l i c a b le  to  l e a s e s  f o r  

a g r i c u l t u r a l  pu rposes .  T h e re fo re ,  l o c a l  laws were e n a c te d

6 9 . I b i d . ,  p . *+15.
70. The Bengal Tenancy Act,  1885, Preamble.



i n  r e s p e c t  o f  l e a s e s  fo r  a g r i c u l t u r a l  pu rp o ses  to  s u i t

th e  v a ry in g  co n d i t io n s  o f  th e  d i f f e r e n t  p ro v in c e s  i n

I n d i a .  The Bengal Tenancy Act, 1885 was one o f  t h e  l o c a l

laws fo r  t  he prov ince  o f  Bengal.

I t  was e s t a b l i s h e d  t h a t  i t  was n o t  t h e  n a t u r e  o f

th e  l a n d  but th e  purposes  fo r  which th e  tenancy  was c r e a t e d ,

t h a t  de te rm ined  whether th e  T ran s fe r  o f  P ro p e r ty  Act, 1882
71

or  t h e  Bengal Tenancy Act,  1885 a p p l i e d .  The la n d  must be

a g r i c u l t u r a l  and the purpose of  the  tenancy  must be
72

a g r i c u l t u r a l .  In  t h i s  r e g a rd  Biswas J . ,  o b s e r v e d : -

uWhere the  lan d s  a re  not a g r i c u l t u r a l , t h e r e  can 

o b v io u s ly  be no q u e s t io n  o f  the  l e a s e  being  fo r  an 

a g r i c u l t u r a l  purpose ,  but where the  l a n d s  comprised i n  a 

l e a s e  a re  a g r i c u l t u r a l ,  a l l  t h a t  can be s a i d  i s  t h a t  a 

p re su m p t io n  may a r i s e  t h a t  th e  purpose i s  a l s o  a g r i c u l t u r a l ,  

b u t  t h i s  w i l l  no t  n e c e s s a r i l y  be so. To e s t a b l i s h  an 

a g r i c u l t u r a l  purpose ,  a p a r t  from the  a g r i c u l t u r a l  c h a r a c t e r  

o f  th e  l a n d s ,  the  terms o f  th e  l e t t i n g  w i l l  have to  be seen” . 

I t  f o l l o w e d , t h e r e f o r e ,  t h a t  where a ten an c y  was shown to  

have been c r e a te d  f o r  r e s i d e n t i a l  p u rp o ses ,  user  o f  th e  l a n d  

f o r  a g r i c u l t u r a l  pu rposes  d id  not b r in g  th e  ten an cy  under

71* A lauddin  v .  Tomizuddin (1937) *+1 C.W.h. 1001 a t  1001*.
72. I b i d . . p .  100'S:



73
the Bengal Tenancy Act, 1885. On the other hand, where 

a tenancy was created for agricu ltural purposes, a sub

tenancy carved out o f i t  was, in the absence of anything 

e l s e ,  governed by the Bengal Tenancy Act, even though the
7^

sub-tenancy might be for a non-agricultural purpose.

Now the question is  whether the Bengal Tenancy Act, 
1885 applied, in the absence of any express provisions in 

the Act, to horticultural lands so as to permit of an 

occupancy right being acquired therein. It was not the 

intention of the framers of the Act to exclude the application  

of the Act from any lands to which, according to the rulings 

of the Court, the earlier Acts applied; for i t  was expressly 

provided in section 19 of the Bengal Tenancy Act, 1885 that 

every rajyat who, by the operation of any enactment, custom 

or otherwise, had acquired a right of occupancy in any land 

before the commencement of the Act, should have a right of 

occupancy in the land under the Act* Moreover, clause (iii) 

of proviso to section 178 of the Act provided that “nothing 

in this section shall affect the terms or conditions of any

73. Radhanath v . Krishna (1935) *K) C.W.N. 722.
7*+. Arun v. Durga (19 -̂1) h-5 C.W.N. 805; Panka.iini v .  Satish  

(1935) *K) C.W.N. 86 ; Sadhan v. Aghore (1933) 37 C.W.N.
81$; Babu Ram v. Mahendra (190*+) 8 C.W.N. *+58.



contract for the temporary cu ltivation  o f h orticu ltura l

or orchard land with agricu ltural cropj*•

Turning now to the case law since the passing o f

the Bengal Tenancy Act, 1885, i t  does not appear that the

Act made any variation in the rule. In fact i t  was h e lP

that the defin^pn of rajyat in section 5(2) of the Act was

not exhaustive and that there was nothing in the Act to

in d icate  that i t  was the intention o f the le g is la tu r e  to

exclude f / w r n  i t s  operation horticu ltural land, to which

the provisions of the repealed Acts had uniformly been

held to apply.

We may, therefore, say that the Bengal Tenancy

Act, 1885 was applicable not only to agricu ltural lands

but also to horticultural lands and the r ight o f occupancy
76

could be acquired in such lands.

Under the Rent Acts of 1859 1869 no r igh t o f

occupancy could be acquired in land used mainly for building  

purposes or the maih object of which was the occupation o f  

a dwelling house. In other words, i f  the homestead Aland 

did not form part of an agricultural holding, the tenant

75. Hurrv v. Hursingh (1893) I.L.R. 21 Cal.129  at 131;
Umrao v. Syed (I899) *+ C.W.N. ?6 .

76 . Hurry v. Nursingh (1893) I.L.R. 21 Cal. 129 at 131;
Syed v. Gobinda (190^) 9 C.W.N. 1 0̂ .



had no right of occupancy as the Rent Acts did not apply
77

to such lands. But i f  a piece of land was used by a

cultivator for his own habitation, and i t  was a part of

his agricultural holding, he could acquire a right of
78

occupancy in i t  with the rest of his land.

Section 182 of the Bengal Tenancy Act, 1885 provided 

that "where a rajyst holds his homestead otherwise than 

as part o f  his holding as a rajyat, the incidents of his 

tenancy of the hone stead shall be regulated by local custom 

or usage, and subject to local custom or usage, by the 

provisions of this Act applicable to land held by a raiyat"t 

The case law went further, especially when the homestead 

land was held in a different village and under a different 

landlord. VIhen a raiyat was a settled rajyat of a v illa g e  

and took a plot of homestead land in the v il la g e , d istinct  

and separate from his arable holding, and bound himself to 

give up the homestead land on the expiration of a certain
79

period, i t  was held that he had an occupancy right in the

77. Kalee v .  Jankee (1867) 8 AAR. 250; Ranee v .  Blumhardt (1868) 
9 W.R. 552; Kalee v .  Kalee (1869 ) 11 W.R. 183 5 Church v. Ram 
( I 86 9 ) 11 w.R. 54-7; Ramdhun v .  Haradun (1869 ) 12 W.R. 4*04-; 
Durga v. Umdatannissa (1872) 18 W.R. 235; Huddun v. W ill iam
( I 8 7 2 ) 17 W. R. *+*+1: Wohur v .  Ram (1874-) 21 W.R. 4-00.

78. Pagose v .  Ra.joo (1874-) 22 W.R. >11; Kahesh v .  Bisho (1875)
24 W.R. 402.

7 9 . 8 . A. ko. 1072  o f  I 892 dec ided  in  1 8 9 3 , quo ted  by Finucane 
and Ameer’ A l i ,  o n . c i t .« p -7595 Golam v .  Abdul (1893)
13 C .L . J .  255; Is an a l  j  v .  S a t i s  ( I 92I )  65 I .C .  504-.



homestead land, since there was no local custom or usage

to the contrary and the rajyat, being a se tt led  rajyat,
80

acquired occupancy rights under section 21 of the Bengal

Tenancy Act, 1885 in al l  the lands held by him as a rajyat
81

in the v illa g e . In Abdul v. Kutb&n, the defendant had a 

rajyati holding and some homestead land in a v il la g e . He 
sold .both to a certain person, who sold only the homestead 

land and the house on i t  to the p la in t if f .  The p la in t if f ,  

being dispossessed by the landlord, sued to recover 

possession. It was held that, as the p la in t if f  did not 
hold the homestead land as part of his .iote and the 

agricultural land of the original tenant had not been sold 

to him, he was not a rajyat in respect of the homestead 

land; and that, as he did not hold the land as a rajyat, 

the provisions of the Bengal Tenancy Act, 1885 did not

apply*
82

It was held in several cases that section 182 of 

the Act did not require a tenant in occupation of homestead 

land to be a rajyat in the village in which the homestead 

land was situated, nor was it  necessary for him to be a 

tenant of agricultural land under the landlord of the 

homestead. That is  to say that even though the homestead

80. Supra, p .l lW
81 . (1897; 1 C.w.fl. clxxi.
82. Kr ip a v . She ikh (1906) 10 C.W.is. 91+1+5 Hari v. Dinu (1911) 

1H- C.L.J. 170: Krishna y. Jadu (1915; HI C.L.JTTF75 5 Dina 
v. Sashi (I9I 5) 20 C.W.n. b?0 = 22 C.L.J. 219; ftanga v. 
Chairman (1919) 50 I.C.8 .



and raivati were not in the same v illage  of held under 

the same landlord, section 182 applied. In Pulin v. Abu
83

Bakhar i t  was held that, where a rajyat held his homestead

otherwise than as a part of his holding, he was entitled ,

in respect of the homestead, to the benefit of sec. 182 ,

although he might have become a rai.vat subsequently to his
8*+

taking the residential tenancy. In Haru v. Surendra i t  

was ruled that, where a rajyat, being a se tt led  rajyat of 

a v il la g e , acquired an occupancy right in a piece of 

homestead land under section 182, but subsequently sold 

the agricultural holdings, such a sale did not divest him 

of the occupancy right in the homestead land. In order to 

attract the operation of section 182 i t  was not necessary 

that the rajyat should have a single homestead or that he 

should actually carry on agricultural operations from such 

homestead. Further the Act nowhere required that a rajyat 

should be an actual cultivator. If a rajyat had two or 

more homesteads, in each of which he lived at times, then 

section 182 applied to each such homestead from which he 

might, i f  necessary, carry on agricultural operations in 

respect of his raiyati holdings, i f  and when such occasion
85would arise.

83. (1936) 40 C.W.N. 599»
84-. (1935) 40 C.WiiM. 182.
85. Bangshldhar v .  P ro lhad ,  (194-3). 111.R) Ca l .  221; Rukmini 

v .  P ro h lad  (1943) 4-7 C.W.ii. 702. ------------



The existing provisions regarding homesteads in
section 182 l e f t  the law in a state of great doubt and

uncertainty, so i t  was proposed to provide generally that

the homestead right of a rajyat of the same or contiguous

v illa g e  should ordinarily be regulated by the provisions 
86

of the Act. Accordingly section 182 was amended by the

Amending Act of 1928 which ran thus:-

11182 . When a rajyat or an under-ra iyat holds his 
homestead otherwise than as part of his holding within the 
same village or any village contiguous to that v il la g e , his 
status in respect of his homestead shall be that of a 
rajyat or an under-ralyat according to the status of the 
landlord of the homestead, and the incidents of his tenancy 
of such homestead shall be governed by the provisions of 
th is  Act applicable to ralvats or under-ra iyats , as the 
case may be1*.

The object of that section was to give protection

to the cultivating tenant, so that he could not be turned
87

out of his homestead. That section contained two parts.
It la id  down that (a) the status of the tenant in respect 

of his homestead should be that of a rajyat or under-raiyat
according to the status of the landlord and that (b)

provisions of the Act should apply to the homestead land 

too. ®here the homestead was held by a rajyat as part of

86 . Notes on clause 116 of the B il l  of 1928 = The Calcutta 
Gazette dated July 12, 1928, part IV, p .10^.

87* Pul in v. Abu Bakhar (1936) *+0 C.W.N. 599 at 601.



his agricultural holding, i t  was not necessary nor
88

permissible to refer to that section. In such a case 

there was only one tenancy and his rights in the homestead
89

were the same as in the agricultural land. Section 182

applied oixly when a tenant, who was a rajyat in respect

of some agricultural land of a v illage , held a homestead

in the same village or in a different v i l la g e ,  on a separate

tenancy i . e . ,  apart from his agricultural holding. Under

section 182 , as amended, the status of a rajyat. holding

a homestead otherwise than as part of his agricultural

holding, depended, not on the nature of the holding but
90

on the status of the landlord of the homestead. "Homestead1*

denoted land on which a rajyat had a dwelling which he

used for residential purposes; i t  was not su ffic ien t to

show that the character of the land was such as would
91

ju s t i fy  i t s  use as a homestead.

Ho right of occupancy could be acquired in land
92

used for ghatsT bazars.indigo fa c to r ie s ,  manufactories,

8 8 . Rahirnuddi v. Amina (1925) *+3 C.L.J. 132.
89 . Pulin v. Abu Bakhar (1936) ko C.W.N. 599 at 600.
90. Ra.i Kumar v. Shib (1932) 36 C.W.N. 788.
91. Dina v. Sashi (1915) 22 C.L.J. 219 = 20 C.W.N. 550. 
§2. S.C. Mitra, o n . c i t . . p .316.



93 9^
coal depots ,  mines or quarries ,  nor could i t  be acquired

95 96
in  a ja lkar ( f i s h e r y )  nor in  a tank used only for  the

p r e s e r v a t io n  or rearing  o f  f i s h ,  even though p o s s e s s io n

had been held for  more than twelve yea rs .  But "where land

i s  l e t  for  c u l t iv a t io n " ,  observed Coach C . J . ,  "and there

i s  a tank upon i t ,  the tank would go with the la n d 5 and

i f  th ere  was a r ig h t  o f  occupancy in  the land ,  th ere  would

be a r ig h t  o f  occupancy in the tank as anpurtenant to  the  
97

land". Again where a tank and the land on i t s  banks were

le a s e d  by one document, which showed the purpose o f  the

l e a s e  to be "rearing f i s h  in the land and s tack in g  grass

fo r  c a t t l e  on the banks and grazing ca t t le"  but there  was

no mention o f  the purpose for which the c a t t l e  were used,  as

th e r e  was evidence that  the l e s s e e * s  fam ily  were c u l t i v a t o r s  and

used th e ir  c a t t l e  for c u l t iv a t io n ,  the purpose o f  the l e a s e  was

construj#ed  to be a g r ic u l tu r a l ,  so that i t  would be governed by
the Bengal

93. Raningani Coal Assocation v .  Judoonath ( I 892) I .L .R .
19 Cal. 1*89.

9>+. I'l. Finucane and Ameer All. pp. e i t . . p. 59*
95. Wooma Kant v. Gopal (1865; 2 .W.R. (Act X) 19; Aid til v. Ram

(1873) 2 0 'W.R. 3*+l; Sham v. The Court of Wards (1875)
23 W.R. i+32; Jug go v .  Promotho (167Q) I .L .R . W C a l .  767; 
B o llve  v. -kr ...r. (1879) I.L.R. t  Cal, 961 .

9 6 . Siboo v. Gopal (1873) 19 W.R. 200; Mahananda v. Mongala
(1904-) 8 C.W.R. SQt = I.L.R. 31 Cal. 937.

97. n id h l  v. M l  (1873 ) 20 W.R. 3^1; HiM v. Moni (1902)
8 C.W.A. 192.



98
Tenancy --ict, 1885. I t  was held  t h a t  th e  i n c i d e n t s  o f  th e

lease of the land would govern the lease of the tank and

consequently the tenant could acquire an occupancy right

inthe tank as appurtenant to the land. Where the grant

was merely of a right of fishery, the lessee acquired no

interest in the sub-soil, nor was he en titled  to retain
99possession, when the water dried up. But a settlement

of land carried x îth i t ,  in the absence of ekpress

reservation, the r ight to f ish  when there was water on the

land. Where, therefore, the tenant took a lease of a

holding, part of which was under water, his right to

acquire occupancy rights in the entire holding, inclusive
1

of the portion under water, could not be defeated.

A right of occuoancy could be acquired in pasture
2 " - 3

land. The Bengal Tenancy Act provided that where a tenant

of land had the right to bring i t  under cultivation, he

should be deemed to have acquired a right to hold i t  for

the purpose of cultivation, notwithstanding that he used

98* Surendar v. Chandratara (1930) 3*+ C.W.N. 1063.
99 . Mahananda v. Mangala (190 )̂ 8 C.W.N. 80*+ = I.L.R. 31 

Cal. 937.
1. Jajgobind v. Bhawani (1929) I.L.R. 9 Rat. 401.
2. The Bengal Tenancy Act, 1885, s e c . 193; F i t z p a t r i c  v. 

Wallace (1869) H  W.R. 231; L atifar  v. Forbes (1909)
c .w .n .  372 .

3« The Bengal Tenancy Act, 1885, s e c .5(2), Explanation



i t  for  the purpose o f  grazing c a t t l e .  On the p o in t
b

Mookerjee J . ,ob served  in  Hedayet v .  Kamalanands-

uIn order to bring a le a se  for  the purpose o f  

grazing w ith in  the meaning o f  s u b - s e c t io n  (2) o f  s e c t i o n  

5 o f  the Bengal Tenancy Act, i t  i s  n ecessary  to  prove th a t  

grazing was in r e la t io n  to c u l t i v a t io n ,  which i s  the primary 

purpose for  which the ra jy a t  acquires the r ig h t  to  hold  

land .  I t  fo l low s  that  the mere circumstance th a t  a 

con s iderab le  portion in  the tenancy under co n s id e ra t io n  

was l e t  out for the purpose o f  grazing i s  not con c lu s iv e  

upon the quest ion  whether the tenant has or has not acquired  

the s ta tu s  o f  a r a j y a t . I f ,  as a matter o f  f a c t ,  the  

grazing was in r e la t io n  to  agr icu ltu re  and i f ,  immediately  

or s h o r t ly  a f ter  l e a s e  had been granted, the tenant grazed  

c a t t l e  on the land As subsid iary  to a g r ic u l tu r a l  p u r s u i t s ,  

the inference^ould l e g i t im a te ly  fo l lo w  th a t  the l e a s e  was 

for  a g r ic u l tu r a l  purposes and was granted for  a purpose 

subordinate to that  o f  c u l t i v a t io n .  I f  th a t  i s  e s t a b l i s h e d ,  

the tenant may very w e l l  diaim to have acquired the  s ta tu s
5

o f  an occupancy r a jy a t11. S im ilar ly  in  Bro.iobashi v .  Ram 

i t  was observed:-

“The land may have been used for  the grazing o f

b . (1912) 17 C.L.J. b l l  at b i b .  
5. (1915) 23 C.L.J. 638 at 6^0.



c a t t l e  r e q u i r e d  fo r  a g r i c u l t u r a l  p u r s u i t s ;  o r  i t  may have

been used  fo r  the  g raz in g  o f  c a t t l e  r e q u i r e d  f o r  a v o c a t io n s

t o t a l l y  unconnected w i th  a g r i c u l t u r e .  In  the  former

con t in g en cy ,  but no t  in  the  l a t t e r ,  th e  h o ld in g  has ben

u sed  fo r  a g r i c u l t u r a l  purpose and a r i g h t  o f  occupancy has

been ac q u ired  t h e r e i n ” •

I t  i s  now c l e a r  t h a t  t o  acqu ire  an occupancy r i g h t

in  p a s t u r e  la n d ,  i t  was n ecessa ry  t h a t  th e  g r a z in g  shou ld

be f o r  th e  purpose o f  a g r i c u l t u r e .  The g a t h e r i n g  and

s t o r a g e  o f  crops r a i s e d  by a r a j y a t  was c l e a r l y  a pu rpose

a u x i l i a r y  to  c u l t i v a t i o n ,  and when land  was l e t  o u t  f o r  a

purpose  l i k e  t h a t ,  the p ro v i s io n s  o f  th e  Bengal  Tenancy a c t ,

1885 applied and the le ssee  became a rajyat in  respect thereof

In  such  a case the  r i g h t  o f  occupancy could be a c q u i r e d  i n  
6

such  l a n d .

Under the Bengal Rent Act, 1859 the Bengal Act.
7 8

1869 a r i g h t  o f  occupancy could be a c q u i r e d  i n  U tband i  l a n d s .  

An u t b a n d i  tenancy was d e s c r ib e d  as na tenan cy  from y ea r  

t o  y e a r  and sometimes from season  to  s e a so n ,  th e  r e n t  

be ing  r e g u la t e d  no t  . . .  by a lump payment i n  money fo r  t h e

6. Dina v. Sashi (1915) 20 C.W.N. 550 = 22 C.L.J. 219.
7 # u t b a n d i . from u t h i t . r i s e n ,  c u l t i v a t e d  and b a d n i . bandabust  

a ssessm en t .  The l i t e r a l  meaning o f  th e  te rm  i s  “ a s s e s s e d  
a cco rd ing  to  c u l t i v a t i o n ” . Vide Bengal D i s t r i c t  G a z e t t e e r s . 
Nadia (C a lc u t ta :  Bengal S e c r e t a r i a t  Book d e p o t ,  1910)
Vol.XXIV, p . 112; l i .F inucsne  and Ameer A l i ,  o n . c i t . . p . 7^3*

8 . Dwarkanath v .  No boo (1870) 1̂ + W.R. 193; Fr emanund v .  
Shoorendronath  (1873) 20 W.R. 329 .



l a n d  c u l t i v a t e d  but by th e  appra isem en t  o f  t h e  crop

on  th e  g round ,  and accord ing  to  i t s  c h a r a c t e r .  So f a r

i t  r e se m b le s  th e  tenancy  by crop app ra isem en t  o f  t h e

b h a o l i  sys tem ; but t h e r e  i s  between them t h i s  marked

d i f f e r e n c e ,  t h a t  while  i n  th e  l a t t e r  t h e  l a n d  does n o t
9

change hands from yea r  to  y e a r ,  i n  t h e  fo rm e r ,  i t  may".
10

The u t b a n d i  lan d s  were a l so  known as naksan  o r  lo k s a n  
11

l a n d s .  The system p r e v a i l e d  in  th e  d i s t r i c t  o f  24- -

P a rg a n a s ,  Nadia ,  J e s s o r e ,  Khulna,Murshidabad and a l s o  
12

Pubna, I t  o r i g i n a t e d  from th e  d i s t r i c t  o f  Nadia ,  from

which  i t  s p re a d  to  ne ighbour ing  d i s t r i c t s ,  though in

no d i s t r i c t  was i t  jras common as i n  N ad ia ,  where abou t
13

f i v e - e i g h t h s  o f  the c u l t i v a t e d  l a n d sAh e ld  under  i t .  The 

system  had i t s  o r i g i n  " o r i g i n a l l y  p e rh ap s  in  th e  p o v e r ty
14-

o f  th e  s o i l  and was s t im u l t e d  by the  c u l t i v a t i o n  o f  in d ig o 1*-.

9* The r e p o r t  of  the  Bengal Government d a te d  1 5 th  September,  
188*+, p a r a ,  80 = S e l e c t io n s  p ,3 7 7; W.W.Hunter, A 
S t a t i s t i c a l  Account o f  Bengal (London: Trubner & C o . ,
1875) v o l . I I ,  p . 73.

1 0 . naksan  or  lo k san  = means l o s s .
11 .  S .C .M i t r a ,  op. c i t . , ,p .317 :  M.Finucane and Ameer A l i ,  op. ci1

p * 74-7.
12 .  L e t t e r  from th e  Commissioner o f  t h e  P re s id e n c y  D i v i s i o n ,  

B engal ,  No. 24 -R .L . ,  d a ted  17 th  Sep tem ber,  188*+, quoted  
by R .F .  Rampini, o p . c i t . T p . 4-13.

13 .  Bengal  D i s t i r c t  G a z e t t e e r s ,  Madia, p . 112.
14-. Government R e s o lu t io n  on the  f i n a l  r e p o r t  on th e  Survey 

and s e t t l e m e n t  o p e r a t i o n  in  th e  d i s t r i c t  o f  Nadia = 
supplem ent  to  th e  C a l c u t t a  G az e t te  d a t e d  6 t h  J u n e ,  1929*
p •866•



The n a t u r e  and in c i d e n t s  o f  t h a t  system were a l so  d i s c u s s e d
15

i n  some c a s e s .

When th e  Bengal Tenancy B i l l  o f  1884- was under

c o n s i d e r a t i o n  the  Bengal Government p rop osed  to  t r e a t

u t b a n d i  la n d s  as o rd in a ry  r a j y a t i  lan d s  i . e . ,  to  presume

t h e  t e n a n t s  o f  u tb a n d i  land s  to  be s e t t l e d  r a i .y a t s  i f  th e y

h e l d  any l a n d  in  the  v i l l a g e  fo r  12 y e a r s  and to  d e d la r e

t h a t  th e y  had, as s e t t l e d  r a i y a t s , occupancy r i g h t s  i n  a l l
16

l a n d s  h e ld  by them in  the  v i l l a g e .  But th e  S e l e c t  Committee 

o f  th e  B i l l  d id  n o t ,  however, concur w i th  th e  Bengal
17

Government. They a p p l ie d  the p r o v i s io n s  r e l a t i n g  to  char
18 :.c

and dfoara; l a n d s  to  u tb a n d i  l a n d s ,  and rem arked  t h a t  " I t  

has been a d m it te d  th ro ug ho u t  our d i s c u s s i o n s  t h a t  l a n d s  

h e ld  on r e c l a m a t i o n - l e a s e ,  chur or  dear  ah l a n d s  and la n d s  

t a k e n  under  th e  customs known as u t b a n d i . . . .must be t r e a t e d
19e x c e p t i o n a l l y " .  The subsequent S e l e c t  Committee a l s o  were

20
o f  th e  same o p in io n .  They observed  t h a t  "we have i n

15* Beni v .  Bhuban ( I 89O) I .L .R .  17 C a l ,  393; Surendra  v .
B a jdy an a th  (1932) 37 C.W.N. 335 a t  338.

16 .  The r e p o r t  o f  th e  Bengal Government d a te d  1 5 th  Septem ber,  
1884-, p a r a .  80 = S e l e c t i o n s , p . 377; Bengal D i s t r i c t  
G aze t tee rs , N ad ia , p .  113.

17* 1 C h a rT = sand bank; an i s l a n d  or  a l l u v i a l  fo rm a t io n  
thrown up by a r i v e r .  (The r e p o r t  o f  t h e  Rent Law 
Commission, 1880, p a r a .  4-9 f . n . 1 0 . ) .

1 8 . Mistral' 1 = an i s l a n d  formed in  th e  bed o f  a r i v e r .
19. The r e p o r t  o f  t h e  S e le c t  Committee d a te d  March 14-, 1884-, 

p a r a . 92 = S e l e c t i o n s , p . 251.
20. The r e p o r t  o f  the  S e l e c t  Committee d a te d  Feb rua ry  12, 

1885, p a r a .  56 = S e l e c t i o n s ,  p . 409; a l s o  S i r  S t e u a r t
B a y le y 1s speech d a ted  2 7 th  Feb ruary  1885 = S e l e c t i o n s  
p . 4-50. --- --------------



s e c t i o n  180 pu t  u tb a n d i  lands  on th e  f o o t i n g  on which

c h u r l  and s were p laced  by s e c t i o n  213 o f  th e  B i l l  ho. I I ,

t h a t  i s  to  say ,  no occupancy r i g h t  w i l l  be a c q u i r e d  in

them u n t i l  they have been he ld  fo r  tw e lve  y e a r s ,  and

meantime th e  t e n a n t  w i l l  be bound to  pay whatever r e n t

may be agreed  on between him and h is  l a n d l o r d 11 ♦

Accordingly  i t  was l a i d  down in  S e c t io n  180(1 )' o f

t h e  Bengal Tenancy Act, 1885 t h a t  an u t b a n d i  t e n a n t  could

a c q u i r e  no r i g h t  o f  occupancy u n t i l  he h e ld  th e  same la n d

f o r  tw elve  y e a r s  con t in u o u s ly  and t h a t ,  u n t i l  he a c q u i r e d

su ch  a r i g h t  he was l i a b l e  to  pay th e  r e n t  ag reed  on

between him and th e  l a n d lo r d .  I t  may be obse rved  t h a t

u n d e r  th o s e  c i rcum stances  i t  was p r a c t i c a l l y  im poss ib le

f o r  a t e n a n t  to acq u ire  a r i g h t  o f  occupancy in  u tb a n d i
21

l a n d s  except  w i th  th e  consent o f  the  l a n d l o r d s .

In  char and d i a r a  lan d s ,  which a r e  always under

t h e  r i s k  o f  being innundated  and sometimes u n c u l t u r a b l e

by r e a s o n  o f  t h e i r  being low or sandy, th e  l e g i s l a t u r e
22

p ro v id e d  in  the Bengal Tenancy Act,  1885 t h a t  mere f a c t  o f  

o c c u p a t io n  o f  such lan d s  by a s e t t l e d  r a j y a t  was no t  

s u f f i c i e n t  to  c r e a t e  any r i g h t  o f  occupancy in  them. They 

must be he ld  co n t inu ou s ly  fo r  twelve y e a r s  b e fo re  th e

2 1 .  Bengal D i s t r i c t  G a z e t te e r s  n a d i a , p .  113.
2 2 .  Sec.  180(1) .



r i g h t  cou ld  be a c q u ired .  But when such la n d s  became

permanent i n  c h a r a c t e r ,  the  c o l l e c t o r  o f  t h e  d i s t r i c t

was empowered to  d e c la r e  t h a t  they  ceased  t o  be char o r

d i a r a  l a n d .  In  t h a t  case only  a r a j y a t  cou ld  a c q u i r e  t h e

r i g h t  o f  occupancy in  them in  the  same way as  any o t h e r  
23 

l a n d .

Where lands  were annexed to  a no te  by g ra d u a l  

a c c r e t i o n ,  th e  . iotedar was e n t i t l e d  to  ho ld  them; when 

he had an occupancy r i g h t  in. h i s  j o t e ,  he was e n t i t l e d  

to  ho ld  th e  a c c re t e d  land  w i th  th e  same r i g h t  o f  occupancy 

in  them. But where t h e r e  was no p r e - e x i s t i n g  r i g h t  to  t h e  

la n d s  o f  th e  r a j y a t . no such r i g h t  cou ld  be a c q u i r e d  in  th e
25

a c c r e t e d  l a n d .  Where a t e n a n t  p a id  r e n t  c o n t in u o u s ly  f o r

twelve yeais f o r  char l a n d s ,  o c c a s io n a l  subm ers ion  o f  th e

la n d  d u r in g  th e  p e r io d  would no t  p re v e n t  t h e  a c q u i s i t i o n
26

o f  occupancy r i g h t  t h e r e i n ,  a t e n a n t  i n  o rd e r  t o  escape

e v i c t i o n  from char lan d s  must prove co n t in u o u s  p o s s e s s i o n

f o r  tw elve  y e a r s  o f  th e  i d e n t i c a l  p l o t s  i n  h i s  p o s s e s s i o n
27

a t  th e  d a te  o f  the  i n s t i t u t i o n  o f  th e  s u i t .

23 .  The Bengal Tenancy Act,  1885, sec .  1 8 0 (2 ) ;The r e u o r t  o f
th e  Bengal Government d a ted  15 th  September,  188*+, u a ra .7 ^«  

2 *+. Gobind v .  Pino (1871) 15 W.R. 87: A t t i m o l l a h  v .  Sheikh
(1871) 15 W.R. 1^ 9 ; Bhuggobut v .  Doorg (1871) 16 W.R.9^; 
Gour v .  Bhola (1094-) I .L .R .  21 C a l .  233.

25* Beni v . C ha tu r i  (1906) I .L .R .  33 C a l .  kkb.
26. Kesho v .  J i r d h a n  (1916) 2 P a t .  L . J .  *+8 .
27. Chandra v .  J i b a n  (192^) 29 C.W.R. 290 a t  291*



No r i g h t  o f  occupancy accrued  i n  Government lan d s

i n  a cantonment or ih  la n d s  acq u ired  under  th e  Land

-acquis io n  Act,  189*+, while  th ey  were th e  p r o p e r t y  o f
28

Government o r  a l o c a l  a u t h o r i t y  or  a Railway Company. Nor 

d i d  such r i g h t s  accrue to  lands  owned by th e  Government 

o r  by any l o c a l  a u t h o r i t y  which were u se d  f o r  any p u b l i c  

work such as a ro a d ,  can a l  o r  embankment o r  were r e q u i r e d
29

f o r  t h e i r  r e p a i r  or m aintenance .

We now pass to  a p ro p r ie to r ' s  p r i v a t e  or demesne

l a n d s .  These lands  were known in Bengal as khamar, ni.i
30

o r  n i . i - . io te  and in  Behar as z i r a a t . s i r , o r  khamat. The 

d i s t i n c t i o n  between ten em en ta l  lands  and th e  l o r d ' s  domain 

i s  well-known in  Europe. The l o r d ! s domain i n  the  f e u d a l  

dystem resem bled  in  many r e s p e c t s  th e  p r o p r i e t o r s  p r i v a t e  

l a n d s  in  Bengal.
31

The Decennial  S e t t lem en t  R e g u la t io n  V I I I  o f  1793 

in c lu d e d  i n  th e  assessm ent o f  land  revenue  th e  p r o f i t s  o f  

kham ar? n i . i - . io te  and o th e r  p r i v a t e  l a n d s  as  o f  o rd in a r y  

r a i v a t i  l a n d s .  But t h a t  R e g u la t io n  d i d  n o t  l a y  down any 

r u l e s  as to  th e  r i g h t s  o f  the  l a n d l o r d  in  r e l a t i o n  to  th e  

r a j y a t s  w i th  r e s p e c t  to  th o se  l a n d s .

28 .  The Bengal Tenancy Act,  1885, s e c . l l 6  as amended by 
the  Acts of  1907 and 1908 .

29 .  I b i d . T sec .  116 as amended by th e  Act o f  1928.
3 0 .  The O r ig in a l  Bengal Tenancy Act,  1885, s e c . l l 6 .
31 . S e c .39.



Under the  Rent Acts o f  1859 1869 , t h e  r i g h t

o f  occupancy could not  acc rue  in  khamar, ni.i o r  n i . i - . io te

l a n d  when i t  was l e t  o u t  under a l e a s e  f o r  a term o f  y e a r s
32

o r  y ea r  by y e a r .  In  o th e r  words, th e  r i g h t  o f  occupancy 

co u ld ,  t h e r e f o r e ,  be ac q u i r e d  in  th o s e  la n d s  when th e y
33

were n o t  so l e t .  I t  was he ld  t h a t  t h e  mere f a c t  o f  l a n d  

being n i . i - . io te  d id  not  per  se p rev en t  a c u l t i v a t o r  from 

a c q u i r in g  r i g h t  o f  occupancy in  i t .  I t  was only  when 

such la n d s  were l e t  by th e  zemindar on a l e a s e  f o r  a term 

o f  y e a r s  o r  from yea r  to  yea r  t h a t  th e  growth o f  occupancy 

were p r e v e n te d .  A r a j y a t  p o s se s s in g  l a n d  f o r  upwards o f  

12 y e a r s  was no t  d ep r iv ed  o f  h is  r i g h t  o f  occupancy by 

r e a s o n  o f  th e  khamar c h a r a c t e r  o f  h is  l a n d ,  u n l e s s  he came
3 ^

w i t h i n  th e  e x c e p t io n  o f  s e c t i o n  6 o f  th e  Bengal Rent A ct ,
35 36

1859 t h e  Bengal a c t ,  1869 . In Bhugwan v .  Jujg, i t  was

h e ld  t h a t  i f  th e  o r i g i n a l  l e t t i n g  o f  th e  khamar la n d  was

f o r  a te rm ,  and i f  on th e  ecpiry o f  th e  te rm ,  the  t e n a n t

was a l low ed  to  hold over t a c i t l y  as a t e n a n t  from y e a r  to

y e a r  f o r  a c o n s id e ra b le  l e n g t h  o f  t im e ,  such  long p o s s e s s i o n

32 . The Bengal Rent Act,  1859* s e c . 65 The Bengal Act,  1869 , 
s e c • 6

33 .  Gour v .  Beharee ( I 869) 12 W.R. 278; A shra f  v .  Ram (1875) 
23 W.R. 288.

3b. S u p ra , p . 106.
35 . Ashra i  v .  Ram (1875) 23 W.R. 288.
36.  (1873) 20 W.R. 308.



would n e i th e r  a l ter  the character o f  the land, nor
37

confer occupancy r ig h ts  on the tenant.  In Hurish v .  Gunga,

i t  was held that  land in  the p o sse s s io n  o f  a zemindar.

whether c u l t iv a te d  or u n cu lt iv a ted ,  was khamar land and

a r ig h t  o f  occupancy could not be acquired upon i t  by a

r a i v a t , except under some s p e c ia l  arrangement. The r ig h t

to  hold n i . i- . iote  land n e c e s s a r i ly  passed w ith  the s a l e  o f
38

the zemindari to the auction purchaser and a zemifadar 

occupying h is  own lands as ni.i- .iote could n ot ,  when the  

zemindari passed into other hands, claim to r e t a i n  them
39

on th e  ground t h a t  he was a r a j y a t  w i th  r i g h t  o f  occupancy.

The d i s t i n c t i o n  between p r o p r ie to r 's  p r iv a te  land
4-0

and r a j y a t i  land e x is te d  from ear ly  times and was recogn ized  

from the commencement o f  B r i t i s h  Rule in  Bengal. I t  does  

not seem th a t  the Bengal Tenancy Act, 1885 made any v a r i a t i o n  

in  the e s ta b l i s h e d  r u le s  in the matter.  Para. 18 o f  the  

statement o f  objects  and reasons to the Bengal Tenancy B i l l  

o f  1883 as introduced in  Council contained the fo l lo w in g  

passage which w<as, afterwards struck o u t : -

37. (1876) 25 W.R. 181.
38 .  Jo.v v ,  Bayee (1867) 7 W.R. ^0.
39 .  Reed v .  S reek ishen  (1871) 15 W.R. 4-30.
*+0• S i r  C.P. I l b e r t ' s  speech d a ted  2nd March, 1883 = 

S e l e c t i o n s ,  p . 5^.



"Having r e g a rd  to the  e f f o r t s  made by l a n d l o r d s  

i n  some p a r t s  o f  the country  under th e  e x i s t i n g  law, to  

g e t  i n to  t h e i r  own hands as l a r g e  an amount o f  th e  r a j y a t i  

l a n d  as  p o s s i b l e  and co nv e r t  i t  i n to  khamar l a n d ,  i t  has 

been thought necessa ry  to make i t  c l e a r  by th e  d e f i n i t i o n  

t h a t  t h e  e x i s t i n g  s to c k  o f  khamar lan d  can n o t  h e r e a f t e r  

be i n c r e a s e d ,  and f u r t h e r  to  en a c t  t h a t  a l l  l a n d  which i s  

n o t  khamar land  s h a l l  be deemed to  be r a j y a t i  l a n d ,  and 

t h a t  a l l  l a n d  s h a l l  be presumed to  be r a j y a t i  la n d  t i l l  

t h e  c o n t r a r y  i s  p roved".

Though t h a t  p ro v i s io n  was no t  embodied i n  t h e  Act,  t h e  

Court  p la c e d ,  in  a s u i t  f o r  e jec tm en t  a g a i n s t  a t e n a n t ,  

th e  onus on th e  l a n d lo rd  to  prove t h a t  th e  l a n d  was h i s
k-2

p r i v a t e  l a n d .

S e c t io n  116 o f  the  Bengal Tenancy A ct ,  1885 

p r e v e n te d ,  under s p e c i a l  a r rangem ents ,  th e  a c q u i s i t i o n  

n o t  on ly  o f  the occupancy r i g h t  but a l s o  o f  non-occupancy 

r i g h t  i n  a p ro p r ie to r ' s  p r i v a t e  l a n d .  That  s e c t i o n  r a n  

th u s

"116. Nothing in  Chapter V s h a l l  co n fe r  a r i g h t  
o f  occupancy in ,  and no th in g  in  Chapter  VI s h a l l  a p p l y . . .

**1. S e l e c t i o n s , p . 196 .
4-2. H e rb e r t  v .  C ha t tu r  (1907) 13 C.W.N. 661+; Ajodhya v .  Ram-,

XI90S). 13 fcVlaUN. 661.
*+3. C hap te r  V o f  the Bengal Tenancy Act,  1885 d e a l t  w i th  

th e  a c q u i s i t i o n  and th e  i n c i d e n t s  o f  occupancy r i g h t .  
C hap ter  VI d e a l t  w i th  th e  r i g h t s  and l i a b i l i t i e s  o f  
non-occupancy r a j y a t s .



t o  a p r o p r i e t o r ' s  p r i v a t e  land s  Iknown as khamar. n i l ,  
n i . i - . i o t e , 'zjj*tet« s i r , o r  khamat) ^ w h e r e  any such  l a n d  i s  
h e ld  under  a l e a s e  f o r  a term o f  y e a r s  o r  under a l e a s e  
from y e a r  to  y e a r " .

According to  t h a t  s e c t i o n ,  based  on th e  r e p o r t  o f
46

t h e  Rent Law Commission, 1880 and th e  r e p o r t  o f  th e  S e l e c t
4*7

Committee o f  th e  B i l l ,  a t e n a n t  could  n o t  a c q u i r e  a r i g h t

o f  occupancy in  the  p r o p r i e t o r ' s  p r i v a t e  l a n d  when t h e  l a n d

was h e ld  under a l e a s e  f o r  a term o f  y e a r s  o r  from y e a r

to  y e a r .  A c q u is i t io n  o f  occupancy or  non-occupancy r i g h t

by a t e n a n t  in  an a l l e g e d  z iraa t  l a n d  cou ld  n o t  be p r e v e n te d ,

u n l e s s  the. l a n d lo rd  proved t h a t ,  when t h e  h o ld in g  was f i r s t

c r e a t e d ,  i t  was he ld  under a l e a s e  f o r  a term  o f  y e a r s  o r
48

from y ea r  t o  y e a r .  I f  the  land  was no t  so i n i t i a l l y  l e t  

o u t ,  th e  ex e cu t io n  o f  a k a b u l i a t  fo r  a term o f  y e a r s  by a 

t e n a n t  d u r ing  th e  con tinuance  o f  th e  ten an c y  d id  n o t  p r e v e n t  

t h e  a c q u i s i t i o n  of  occupancy r i g h t .  On th e  o t h e r  hand i t  

was h e ld  t h a t  a t e n a n t  o f  p r i v a t e  la n d  under a l e a s e  f o r  a 

t e rm  cou ld  not acq u ire  a r i g h t  o f  occupancy by h o ld in g  o ver

4-5. The words w i th in  b ra ck e t  were s u b s t i t u t e d  f o r  t h e  words 
"known in  Bengal as khamar, ni.i o r  n i . i - . io te  and i n  Behar 
as zirasb. s i r  or  kharnat" by s e c t i o n  8 5 (b) o f  th e  Bengal 
Tenancy (Amendment) Act,  1928.

4*6. P a ra .  31 o f  the  r e p o r t .
4-7. P a ra .  16 o f  the  r e p o r t  da ted  14-th March, 1884- = S e l e c t i o n s

p . 24-2.
4-8. Masudan v .  Goodar (1905) 1 C .L .J .  4*56 = 9 C.W.N. C V I I ;

A.iodhva v .  Ram (1908) 13 C.W.N. 6 6 l .
4-9. Masudan v .  Goodar (1905) 1 C .L .J .  4-56 = 9 C.W.N. C V I I .



5o 51
a f t e r  the expiry  o f  the l e a s e .  In i-iahanth v .  J a n k i , the  

J u d i c i a l  Committee o f  the Privy Council held th a t  a 

l e s s e e  o f  z ir a a t  land was a tenant only during the  

continuance of. the term o f  the l e a s e  and upon the exp iry  

he became a tr e s p a s s e r .

I t  may be observed that during the B r i t i s h  p er iod ,

the  landlords  were not allowed, in  the i n t e r e s t  o f  the

r a j y a t s . to encroach upon the r a j y a t i  land under the name
52

o f  khamar land.

How occupancy r ig h t  could be acquired. -  Under 

s e c t i o n  6 o f  the Bengal Rent Act, 1859 &nd the Bengal Act 1869 

a r a j y a t  could acquire,  except in  a p r o p r ie to r 's  p r iv a te  

la n d ,  a r ig h t  o f  occupancy by twelve y e a r s 1 occupation  

o f  the  same p lo t  o f  land, whether held under a r a t t a  or 

n o t .  That s e c t i o n  ran as fo l lows

'Every ryot  who s h a l l  have c u l t iv a te d  or held land  
fo r  a period o f  12 years s h a l l  have a r ig h t  o f  occupancy  
in  the land so c u l t iv a te d  or held by him, whether i t  be 
held  under nottah  or not ,  so long as he pays the ren t  payable  
on account o f  the same; but th i s  ru le  does not apply to  
khamar, nee . i - . io te . seer land belonging to the p rop r ie to r  
o f  the e s t a t e  or tenure and l e t  by him on l e a s e  for  a term,

50. K h a l i l u r  v .  Run an (1908) 12 C.W.N. 4-36.
51. (1922) I .L .R . 1 P a t .  34-0 = A .I .R . 1922 P.C. 14-2.
5 2 .  S i r  S t e u a r t  B a y le y 's  speech d a ted  27 t h  F e b u ra ry ,  1885 = 

S e l e c t i o n s , p p . 4-4-6-4-7.



o r  y e a r  by y e a r ,  nor (as  r e s p e c t s  th e  a c t u a l  c u l t i v a t o r )  
to  l a n d s  s u b - l e t  f o r  a term o r  yea r  by y e a r ,  by a r y o t  
hav ing  a r i g h t  o f  occupancy. The ho ld in g  o f  t h e  f a t h e r  
o r  o t h e r  p e r so n  from whom a r v o t  i n h e r i t s ,  s h a l l  be deemed 
to  be th e  h o ld in g  o f  th e  r v o t  w i th in  th e  meaning o f  t h i s  
s e c t i o n 11.

But  th e  p r o v i s i o n s  o f  s e c t i o n  6 had been r e s t r i c t e d  by

s e c t i o n  7 o f  th e  s a id  Acts which exc luded  a l l  ca ses  i n

which  th e  l a n d  was he ld  under an ex p re s s  w r i t t e n  c o n t r a c t ,

i n c o n s i s t e n t  w i th  the a c c ru in g  o f  a r i g h t  o f  occupancy.

T ha t  s e c t i o n  r a n  t h u s : -

"N oth ing  in  th e  l a s t  p reced ing  s e c t i o n  s h a l l  be 
h e ld  to  a f f e c t  the  te rm s o f  any w r i t t e n  c o n t r a c t  f o r  t h e  
c u l t i v a t i o n  o f  lan d  e n t e r e d  in to  between a l a n d - h o l d e r  and 
a r v o t , when i t  co n ta in s  any express  s t i p u l a t i o n  c o n t r a r y  
t h e r e t o " .

53
On t h e  p e r u s a l  o f  th o se  s e c t i o n s  Mr. B e l l  remarked t h a t

11 i n  th e  absence o f  a w r i t t e n  s t i p u l a t i o n  to  th e  c o n t r a r y ,  

a l l  r y o t s , w i th  the  e x c e p t io n  o f  nee.i-.1ote r y o t s , w hether  

th e y  he ld  fo r  a term or  n o t ,  n e c e s s a r i l y  a c q u i r e d  a f t e r

12 y e a r s  a r i g h t  o f  occupancy in  the  l a n d " .  But a d i f f i c u l t y  

§ ro s e  when a r a j y a t  had been in  o c c u a p t io n  under  s u c c e s s iv e  

w r i t t e n  l e a s e s  fo r  terms o f  y e a rs  a g g r e g a t in g  to  more th a n
51*

12 y e a r s  and th e  m a t te r  was dec ided  by h o ld in g  t h a t  th e

53. H . B e l l T o p . c i t . T p . 18.
5*+. P u n d i t  v .  Ram (1871) 17 W.R. 62 F.B; Golam v .  H u r ish

(1872) 17 W.R. 552: R ara in  v .  Hunsur (1876) 25 W.R. 155; 
C h an d ra b a t i  v .  H a n n g to n  (1890) I.L.R. 18 C a l .  3^9 P.C.



mere reservation of a r ight of re-entry on the part of the 

landlord, unless i t  amounted to an express stipulation  

under section 7 of the Rent Acts of 1859 a^d I 869 , did 

not bar the accrual of the right; and a rajyat. who held 

under a succession of pattas. each for a shorter period; 

than 12 years, but whose occupation in the aggregate 

amounted to more than the statutory period, was entitled  

to a right of occupancy.

Under the Bengal Tenancy Act, 1885 a rajyat 

acquired the right of occupancy by occupation of any land
55

continuously for 12 years whether he held under a l e ase or
56

otherwise, except in at he case of a rajyat who acquired the 

status of a settled rajyat of the v illa g e , in which case 

no period of occupation of the land was required, since 

a settled  rajyat acquired the right of occupancy in a l l
57

lands held by him as a rajyat in that v il la g e . The rajyat

might hold the land in any village for a continuous period

o f 12 years, notwithstanding that the particular land held
58

by him was different at different times. Under the Bengal
59

Rent Act, 1859 i t  was held in a F u l l  Bench decision that

55. The Bengal Tenancy Act, 1885, s e c . 20 ( 1 ) :  The r e p o r t  
of t h e  Rent Law Commission. 1880, p a r a .  28 .

56. The Bengal 'Tenancy Act, l8o5 ,  s e c . 2 0 ( l ) .
57* I b i d . , s e c . 21.
58. I b i d . , s e c . 2 0 (2 ) .
59. Thakooranee v. B isheshur  (1865) B.L.R. s u p . v o l .  202 

a t  222 F.B.



t h e  h o ld in g  o f  land  f o r  12 y e a r s ,  w he the r  p a r t l y  b e fo re

o r  p a r t l y  a f t e r  th e  p a s s in g  o f  t h a t  Act,  e n t i t l e d  a r a j y a t

t o  a r i g h t  o f  occupancy* The Bengal Tenancy A c t ,  1885
60

e x p r e s s l y  l a i d  down t h e  same r u l e  o f  law i n  t h e  words

"w holly  o r  p a r t l y  befo re  or a f t e r  the commencement o f

t h i s  A c t" .  A r a j y a t  was a l s o  e n t i t l e d  to  t h e  b e n e f i t  o f

th e  o c c u p a t io n  o f  h i s  f a t h e r  or o th e r  p e r s o n  from who ml. he 
61

i n h e r i t e d .  This was a l s o  the  law b e fo re  th e  Bengal Tenancy 
62

Act,  1885* When la n d  was he ld  by two o r  more c o - s h a r e r s  

as a r a j y a t i  h o ld in g ,  each o f  them h e ld  as  a r a j y a t  and
63

a c q u i r e d  a r i g h t  o f  occupancy.

Under th e  e a r l i e r  laws a r a i y a t  cou ld  s u r r e n d e r  
6^

h i s  r i g h t  o f  occupancy. But such a c o n t r a c t  was d e c l a r e d  

i n v a l i d  and u n e n fo rcea b le  by s e c t i o n  178 ( l ) ( a )  o f  th e  

Bengal Tenancy Act, 1885, which p ro v ided  t h a t  " n o th in g  

i n  any c o n t r a c t  between a l a n d lo rd  and a t e n a n t  made b e fo re  

cbr a f t e r  t h e  pass ing  o f  t h i s  Act s h a l l  bar  i n  p e r p e t u i t y  

th e  a c q u i s i t i o n  o f  an occupancy r i g h t  i n  l a n d " .
65

We have a l re a d y  n o ted  t h a t  th e  a c q u i s i t i o n  o f  t h e

60 . The Bengal Tenancy Act, 1885, s e c . 2 0 ( 1 ) .
61. I b i d . . s e c . 2 0 (3 ) .
62. The Bengal Rent Act, 1859? s e c . 6 ; The Bengal Actif 1869 , 

s e c . 6 .
6 3 . The Bengal Tenancy Act.  1885, s e c . 2 0 ( 1*-).
6^.  The Bengal Rent Act, lo59* s e c . 7; The Bengal A ct ,  1869 , 

s e c . 7.
65. S u p ra , p .  1̂ -3 •



r i g h t  o f  occupancy d id  n o t  depend upon h o ld ing  u n d e r ,

and payment o f  r e n t  t o , t h e  r i g h t f u l  owner• Nor was i t

n e c e s s a r y  t h a t  the r a j y a t  should  be th e  a c t u a l  c u l t i v a t o r
66

o f  th e  s o i l  in  o rd e r  to  acquire  th e  r i g h t  o f  occupancy.

Non-payment o f  r e n t  d id  no t  bar  t h e  a c q u i s i t i o n
67

o f  th e  r i g h t  o f  occupancy, n e i t h e r  d id  i t  in v o lv e  th e
68

f o r f e i t u r e  o f  th e  r i g h t  when once a c q u i r e d .  In  N a ra in  v .
69

O o n i t ,  i t  was held  t h a t  fo r  a c q u i r in g  th e  r i g h t  o f  occupancy

two c o n d i t i o n s  only  were n e c e s sa ry ,  v i z . ,  (a) th e  c u l t i v a t i o n

or ho ld ing  o f  land  fo r  a p e r io d  o f  12 y e a r s ,  and (b) t h a t

th e  p e r so n  hold ing  or c u l t i v a t i n g  th e  l a n d  sh o u ld  be a

r a j y a t . Non-payment of r e n t  might be a v a l i d  ground f o r

h o ld in g  t h a t  the  land  was he ld  no t  as a r a j y a t  but  as  a

t r e s p a s s e r .  The a c q u i r in g  o f  a r i g h t  o f  occupancy was

dependent  on ly  upon th e  two c o n d i t io n s  m entioned  qbove,

b u t  th e  maintenance o f  i t  was f u r t h e r  dependen t  upon

a n o th e r  condition v i z . ,  payment o f  r e n t .  In  Nilmany v .
70

Sonatun i t  was observed  t h a t  n o n - c u l t i v a t i o n  o f  l a n d ,

6 6 . The Bengal Tenancy Act,  1885, s e c . 5 ( 2 )5 The r e p o r t  
o f  th e  Bent Law Commission, 1880, p a r a .  28.

6 7 . N a ra in  v .  Qpnit (1882) I .L .B .  9 C a i ^ O ^ .
6 8 . M u sv a tu l lah  v .  Boorzahan (1883) I .L .B .  9 C a l .  808; 

Nilmony v. Sonatun (1887') I .L .B .  15 C a l . 17.
69 . (1882) I .L .R .  9 C a l .  30*+ a t  307*
70. (1887) I .L .R .  15 Cal .  17 a t  18.



coup led  w i th  non-payment o f  r e n t  might be s u f f i c i e n t

t o  j u s t i f y  the  co nc lu s io n  t h a t  the  t e n a n t  had r e l i n q u i s h e d

t h e  l a n d ,  but mere non-payment o f  r e n t  by i t s e l f  was n o t

s u f f i c i e n t  to  support  t h e  co n c lu s io n  t h a t  t h e r e  was no

s u b s i s t i n g  r i g h t  o f  occupancy. Under th e  Rent Acts o f

1859  and 1869 , th e  f a i l u r e  o f  a t e n a n t  to  pay r e n t  o n ly

e n t i t l e d  th e  l a n d lo rd  to  r e - e n t e r  by e je c tm e n t  and a t  t h e

same time the  t e n a n t  had the  r i g h t  t o  p r o t e c t  h i s  i n t e r e s t

by pay ing  the  a r r e a r s  o f  r e n t  w i th in  15  days o f  th e  d a t e  
71

o f  th e  d e c re e .  But under th e  Bengal Tenancy Act, 1885 

an  occupancy r a i v a t  could  no t  be e j e c t e d  on th e  ground o f
72 '

non-payment o f  r e n t ,  but h i s  ho ld ing  was l i a b l e  to  be s o ld
73

i n  e x e c u t io n  o f  a decree  fo r  r e n t .  When th e  r e l a t i o n s h i p

o f  l a n d l o r d  and te n a n t  had once been proved  to e x i s t ,  th e

mere non-payment o f  r e n t ,  f o r  s e v e r a l  y e a r s  was n o t
7^

s u f f i c i e n t  to show t h a t  i t  ceased to  e x i s t*

Extingu ishm ent o f  occunancv r i g h t . -  Under th e  

R en t  Acts o f  1859 1869 , th e  r i g h t  o f  an occupancy r a i f r a t

c o u ld  be de term ined  f o r  non-payment o f  r e n t ,  f o r  th e  b reach

71. The Bengal Rent Act,  1859? s e c . 78; The Bengal Act,  I 869 , 
s e c . 52.

72 .  The Bengal Tenancy Act,  1885, s e c . 25 .
73. I b i d . , s e c . 65.
7^-. Rungo v .  Abdool (1878) I .L .R .  hr C a l .3 1 1̂ ; The r e p o r t  

o f  th e  Rent Law Commission, 1880, p a r a .  1^5.



o f  any c o n d i t i o n  in  th e  c o n t r a c t  o f  l e a s e ,  e x p r e s s  o r  

im p l ie d ,  by t h e  d e n ia l  o f  l a n d l o r d s  t i t l e ,  by s u r r e n d e r ,
75

by abandonment and by merger.  But the  law had undergone 

a change under  th e  Bengal Tenancy Act,  1885 which o n ly  

r e c o g n i s e d  ex t ingu ishm ent  o f  an occupancy r i g h t  by
76 77 78 79

s u r r e n d e r ,  abandonment, escheat and m erger .  Obviously  

when a r a i v a t  su r ren d e red  or abandoned h i s  h o ld in g ,  he 

l o s t  h i s  r i g h t  o f  occupancy. Regarding e x t i n c t i o n  o f  

an occupancy r i g h t  by escheat, the p ro v i s o  to  s e c t i o n  26 

o f  the  Bengal Tenancy Act,  1885 l a i d  down t h a t  11 i n  any 

case  i n  w hich ,under  the  law o f  i n h e r i t a n c e  to  which th e  

r a i v a t  i s  s u b j e c t ,  h i s  o th e r  p ro p e r ty  goes to  th e  Crown, 

h i s  r i g h t  o f  occupancy s h a l l  be e x t in g u i s h e d 11. We have 

a l r e a d y  n o te d  t h a t  th e  r i g h t  o f  occupancy was e x t i n g u i s h e d 1* 

when t h e  e n t i r e  i n t e r e s t  o f  the  l a n d l o r d  and th e  r a i v a t  in  

th e  h o ld in g  became u n i t e d  in  th e  same p e rso n  by t r a n s f e r ,  

s u c c e s s i o n  or any o th e r  way whatsoever -. The p r i n c i p l e  

o f  t h e  r u l e  was based on th e  maxim 11 nemo n o t e s t  e s s e  t e n e n s  

e t  dominus11 i . e . ,  a pe rso n  can no t  be,  a t  th e  same t im e ,  

b o th  l a n d l o r d  and t e n a n t  o f  th e  same p re m is e s .  As r e g a r d s

751 S .C .M i t r a ,  o n . c i t . , p . 339*
76 . The Bengal Tenancy Act,  1885, s e c . 86.
77* I b i d . , s e c . 87*
78. I b i d . , s e c . 26 .
79. I b i d . t s e c . 22.
80. S u n ra . p p . 127-32.



th e  a p p l i c a b i l i t y  o f  th e  d o c t r in e  o f  merger on a c o - s h a r e r
81

l a n d l o r d ,  we have a l r e a d y  observed  t h a t ,  under  th e  o r i g i n a l  

s u b - s e c t i o n  (2 ) o f  s e c t i o n  22 , when an occupancy r i g h t  i n  

l a n d  was t r a n s f e r r e d  to  a c o - sh a re r  l a n d l o r d ,  i t  ceased  

to  e x i s t .  But under th e  Amending Act o f  1928 i t  d id  n o t  

cease  u n le s s  th e  l a n d lo r d  purchased  a ho ld ing  i n  e x e c u t io n  

o f  a r e n t - d e c r e e  or c e r t i f i c a t e .

Sec.  b Non-occupancy r a j y a t s .

When th e  Bengal Rent Acts o f  1859 and 1869 c r e a t e d

a s p e c i a l  c l a s s  of  p r i v i l e g e d  r a j y a t s  under t h e  name o f

occupancy rajyats , i t  necessarily  l e f t  a body o f  le s s

p r i v i l e g e d  r a j y a t s . who had c u l t i v a t e d  o r  h e ld  l a n d s  f o r

l e s s  th a n  twelve y e a r s .  They were grouped -under th e  c l a s s
82

o f  r a j y a t  no t  having r i g h t  o f  occupancy. They were mere
83

t e n a n t s - a t - w i l l .  Under th o se  s t a t u t e s  th ey  had no d e f i n i t e  

s t a t u s  and no d i s t i n c t  s e t  o f  r i g h t s .  In  t h i s  r e g a r d  t h e
8k

Bengal Government in  i t s  r e p o r t  o f  188^ s a i d ; -

uUnder th e  e x i s t i n g  law o f  l a n d l o r d  and t e n a n t  i n  

B e n g a l ,  a r a j y a t  not having a r i g h t  o f  occupancy can n o t ,  

a g a i n s t  th e  w i l l  h f  h i s  l a n d lo r d ,  r e t a i n  p o s s e s s i o n  o f  h i s

81. S u p ra , p p . 132-37.
82. The Bengal Rent Act, 1859, s e c . 8 ; The Bengal A ct ,  1869 , 

s e c . 8 .
83. C .D .F ie ld ,  Bengal Code, p a r a . 38.
8^.  The r e p o r t  o f  th e  Bengal Government d a te d  1 5 th  Septem ber,  

188*+, p a ra .  53 = S e l e c t i o n s , p . 373.



h o ld in g .  The r a j y a t  may have been 11 y e a r s  i n  o c c u p a t io n  

o f  th e  h o ld ih g ;  he may have improved i t  and so r a i s e d :  i t s  

l e t t i n g  v a l u e ;  and he may be w i l l i n g  to  pay a f a i r  and 

e q u i t a b l e  in c r e a s e  o f  r e n t .  But,  as th e  law a t  p r e s e n t  

s t a n d s ,  none o f  th e se  c o n s i d e r a t i o n s  av a i l* h im .  I f  t h e  

l a n d l o r d  be so d isposed ,  he may c o n f i s c a t e  th e  r a j y a t  (s 

o u t l a y  and d ep r iv e  him o f  a p o s s e s s i o n  which ,  as t h e  

s t a t i s t i c s  p re s e n te d  in . , the  appendix  to  t h i s  l e t t e r  show, 

would , i n  a few months, become a v a lu a b le  p r o p e r t y .  This 

s t a t e  o f  th e  law has,  as might be ex p ec ted ,  l e d  to  g ro s s  

ab u se ,  e s p e c i a l l y  in  Behar, where i t  has been made use-, i f  

t o  p r e v e n t  th e  a c c ru a l  o f  occupancy r i g h t s ,  and, owing to  

the igno rance  o f  che p eop le ,  to  d e s t r o y  r i g h t s  which had 

a c t u a l l y  acc ru ed .  The papers  fo rw arded  to  t  he Government 

o f  I n d i a  in  connect ion  w i th  th e  !no re n t*  a g i t a t i o n  i n  

Mymensing show t h a t  a s i m i l a r  and e q u a l ly  o b j e c t i o n a b l e  

p r a c t i c e  has long p r e v a i l e d  in  t h a t  d i s t r i c t ,  and th e  

r e p o r t s  now subm itted  e x h i b i t  a most a u t h o r i t a t i v e  e x p r e s s io n  

o f  o p in io n ,  . j u d ic i a l  as w e l l  as e x e c u t iv e ,  i n  fav ou r  o f  

improving th e  s t a t u s  o f  the  occupancy r a j y a t s 11.

Under s e c t i o n  V(c) o f  the Bengal Tenancy Act,  1885 

non-occupancy  r a j y a t s  were d e f in e d  as 11 r a j y a t s  no t  having 

a r i g h t  o f  occupancy” in  th e  lan d  h e ld  by them. They were 

r a j y a t s  who had not  c u l t i v a t e d  l a n d  c o n t in u o u s ly  i n  a v i l l a g e



for 12 years and had not purchased the rights of occupancy

in  the holdings which they c u l t iv a t e d .  Though they had

not the same rights as occupancy rajyats. they nevertheless

enjoyed a considerable  measure o f  p r o t e c t io n .  The Act o f

1885 for the f ir s t  time recognised a new category of rajyats

v i z . ,  non-occupancy rajyat and conferred on them a status and

rights. 11A rajyat not having a right of occupancy" referred

to in section 8 of the Rent Acts of 1859 and 1869 and a

non-occupancy rajyat mentioned in section ^(c) of the Act of

1885 did not belong to the same class. On the point

Jenkins C .J . ,  in  the F u l l  Bench d e c i s io n  in  Kio.nanore
up

zemindary v .  Hr i sh ik esh  observeds-

" I t  i s  not accurate to speak o f  non-occupancy 

r a j y a t s  under the old  law. The ex p re ss io n  1 non-occupancy  

r a j y a t 1 f i r s t  appears in  the Bengal Tenancy Act, and the  

holding o f  non-occupancy ra jy a ts  i s  not the ex a c t  counter

part  o f  any holding under the o ld  law".

The J u d i c ia l  Committee o f  the Privy Council  a l s o  pxpressed  
86

the same view. In terms of the defin ition  of a non-occupancy 

rajyat given in the Act of 1885, can we say that a rajyat

85. (191*0 I.L.RtflCal. 1108 at 1121 F.B.
8 6 . Jagarnath v. Janki (1921) 26 C.W.R. 833 at 838 P.C.



who was not a rajyat at f ix e d  r a t e s  or an occupancy r a jy a t

was a non-occuoancy r a jy a t? The answer i s  in  the n e g a t iv e .
87

The Judicial Committee held that section 4- of the Bengal

Tenancy Act, 1885 merely specified the classes of tenants

and did not cccOer on any one any s t a t u s  or r i g h t .  Chapter

VI of the Act dealt with the acquisiton of the status and

rights of a non-occupancy raiyat. Nothing in that chapter

applied to a proprietor's private lands held for a term
88

or from year to year, or lands held under the custom of
89

u tb a n d i , so that a tenant o f  such lands did not acquire
90

th e  s ta tu s  o f  a non-occupancy r a j y a t . I t  was held th a t

the mere fact that a person, who had been for a term a

tenant  o f  the p rop r ie to r 's  p r iva te  land , had not been a

r a i y a t  at f ix e d  ra tes  or an occupancy r a i y a t , did not r a i s e

any presumption that he had acquired the status or the rights

o f  a non-occupancy r a i y a t .

Under the Bengal Tenancy Act,  1S85 a non-occupancy

r a i y a t  was, however, an occupancy r a j y a t  in embryo; for as

soon as he completed the period of twelve years, he acquired
91

the right of occupancy. So long as occupancy holding was 

not transferable, a purchaser, when admitted by the landlord 

as a tenant, came within the category of non-occupancy rajyat

87. Ibid. .  p .839.
88 . The Bengal Tenancy met, 1885, s e c . l l 6 .
89 . Ibid., sec.l80(2).
90. jagarnath v. Janki (I921) 26 C.W.n. 833 at 839 P.C.
91. The Bengal Tenancy Act, 1885, s e c .20(1) read with sec.



but since his holding was transferable by the Mending 

Act of 1928 , such a purchaser automatically became an 

occupancy rajyat.



CHAPTER 8

Rights o f  r a jy a ts

S e c . l .  Rights of ra jy a ts  at fixed r a t e s *

Under the Rent Acts of 1859 a^d 1869 the interests
of a rajyat at fixed rates were permanent, transferable
and heritable. The Bengal Tenancy Act, 188>; followed the

existing law. With regard to transfer and succession, the
Act placed him on the same footing as a permanent tenure-

holder. Section 18 of the Bengal Tenancy Act, 1885 provided

that "a raiyat holding at a rent or rate of rent, fixed in

perpetuity, shall be subject to the same provisions with

respect to the transfer of, and succession to, his holdings

as the holder of a permanent tenure". Maclean C.J. and
2

Banerjee J . ,  observed that section 18 did not make a l l  the 

incidents of a permanent tenure-holder applicable to rajyati 

holdings at fixed rates, but only the provisions with respect 

to transfer and succession. The provisions regarding transfer 

of a permanent tenure were declared in section 11 of the 

Act that "every permanent tenure shall, subject to the 

provisions of this Act, he capable of being transferred 

and bequeathed in the same manner and to the same extent

1. S.C.Mitra, on .c it . . p .287*
2* Mlmani v. Mathura (I9OO) h C.Vf.M. c lix  at clx.



as other immovable pronerty". It was held in a number of
3

cases that the word ‘transfer1, as used in sections 11 and 

18 of the Act, included a lease. Therefore a raivat cat 

fixed rates could transfer his holding by sale, g i f t ,  

mortgage and sub-lease in the same way as a permanent 

tenure-holder could. Rankin C . J m and Mukherjee J . ,  held 

that he had a permanent and transferable right in his 

holding.

VJhen a rajyat at fixed rates was assimilated to 

the position of a tenure-holder with regard to the transfer 

of, and succession to, his holding, a valid  transfer by 

him of his holding could only be effected by registered  

document, subject to the conditions imposed by section 12 

of the Act. That section required a voluntary transfer 

of a permanent tenure to be made by an instrument registered  

under the law of registration and prohibited the registering  

officer  from registering a sale, g ift  or usu£fructuary 

mortgage, unless a process fee, for service of notice on 

the landlord, was paid to him. The sale of a holding of a 

raiyat at fixed rates in execution of a decree, other than 

a decree for rent, could not be. confirmed, unless the

3. Hari v. Atul (1Q13) 19 C.VJ.N. 1127} Ham v. Udai (1918) 
*+9-10.515; Hochen vi Poresh (1919) 'i. C.6^+7Amar v.
Prasana (1920) 25 C.W.A.8 ; Ra.i Kumar v. Ramani. A.K.R. 
1927 Cal.878.

*+. Ibid. ,
5. Hemangini v. Asutosh, A.I.R. I 929 Cal.330.



requirement of section 13 were complied with. That

section declared that (a) when the permanent tenure was

sold in execution of a decree, other than a decree for

arrears of rent, or (b) when a mortgage of a tenure, not

being a usufructuary mortgage, was foreclosed, the process

fee must be paid to the Court before the passing of the

order of confirmation of sale or of foreclosure absolute,
by the purchaser or mortgagee.

The Bengal Tenancy Act, 1885 recognized the transfer
of a share of a holding of a raiyat at fixed rates and

enabled the transferee to be regarded as one of the tenants
6

in respect of the holding. A purchaser of a share of such
a holding might bring a suit for a declaration of his right

to that share and for possession of the same after setting

aside a sale held in execution of a decree for rent to
7

which he was not made a party.

As a raiyat at fixed rates held the same position  

as a tenure-holder in the matter of succession, the provision 

of section 15 to 17 of the Bengal Tenancy Act, 1885 would 

mutatis mutandis apply to him. Section 15 required the 

successor to a permanent tenure to obtain mutation of his  

name in the landlords sherista (rent ro ll)  within six

6 * The Bengal Tenancy Act, 1885, sec .18 read with s e c .17*
7. Mfthesh v. Saroda (1893) I.L.H. 21 Cal. *+33$ Monmohan v. 

Equitable Coal Co. T (1913) 18 C.W.N. 59&.



months from the date of succession. Section 16 declared 

that, i f  the mutation was not done, he would be debarred 

from recovering the rent by suit or other proceeding. 
Section l 6 A- made i t  clear that the transferee of a 

permanent tenure included the transferee's successors-in

in terest. Section 17 extended the above provisions 
(sections 12 to 16A) to the transfer of, or succession 

to , a share in a permanent tenure. It i s ,  therefore, 

evident' that an interest of a rajyat at fixed rates was 

heritable. Heritability is  also implied from the fact 

that the rent of that class of raivat was fixed in 

perpetuity.

A raivat at fixed rates might use the land in any

manner he liked. There was nothing in the lav; which

prevented a tenant, having permanent heritable rights at

a fixed rent, from using the land in any manner he thought

f i t ,  so long as i t  did not impair the right o f the landlord

to recover the rent payable; unless there were reservations,

the landlord had no right, other than the right to .receive
8

the stipulated rent.

Before the Bengal Tenancy (Amendment) Act, 1928 

there was no express provisions in the Act as to the right 

in trees of a rajyat at fixed rates. But i t  was held in

8 * Barada v. Bhuuendra (1923) I.L.R. 50 Cal. 69 ;̂ Dheuut v. 
Halal (1864-) W.R. Gape vol.279«
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9
several cases that he could cut down trees and appropriate 

the timber* The Amending Act of 1928 simply gave statutory 

recognition to his rights in trees by inserting a new 

clause (d) to section 18 (1 ) of the Act which declared that 

'h raiyat holding at a rent, or rate of rent fixed in 

perpetuity shall be entitled  (i) to plant, ( i i )  to enjoy 

the flowers, fruits and other products o f , ( i i i )  to f e l l ,  

and (iv )to  u t i l i s e  or dispose of the timber of, any tree 

on the land comprised in his holding11. 10
A r a iy a t  at f ix e d  ra te s  had the r i g h t  to surrender  

11 12 
and abandon h is  holding: he could make improvements and

13
su b -d iv id e  h is  holding. As these  r i g h t s  were common to  

a l l  . c l a s s e s  o f  r a j y a t s , we s h a l l  d i sc u ss  them in  d e t a i l  

in  the next  s e c t io n  along with the r ig h t s  o f  occupancy 

r a j y a t s *

Sec* 2 . Rights of occupancy rajyats.

Right to use land* - Under the Rent Acts of 1859 

and 1869 the right of an occupancy rajyat to use the land 

was restricted  to the purposes for which the tenancy was

9* Midnanore zemindary v. Jagat A .I .R .  1925 Cal. 139; 
Radhika v* Samir (1917) 21 C.W.H. 6 3 6 ; Go luck v* Hu bo 
(187*0 21 W.R* (C*R.)3^; Sharoda v. Gonee (186*0 10 W.R. 
(C.R.)*frl8.

10. The Bengal Tenancy Act, 1885, s e c .8 6 .
11. Ibid*, sec.87*
12. Ibid.. sec.77.
13« Ibid. , sec .88 .



created and in case of any attempted diversion, the

landlord wqs entitled to restrain him. Although the Courts

were in c lin ed  to place a liberal interpretation on the

right of the tenant to use the land in his occupation,they
1̂ +

did not sanction a complete change in the mode of enjoyment*
15

Accordingly, though in an early case it  was ruled that a

raiyat with a right of occupancy might build a -pucca house

on his land, or do what he liked with i t ,  so long as he

did not injure i t  to t he detriment of the landlord, in 
16

later cases i t  was held that the landlord was entitled

to object to the erection of brick-houses on land le t  for

the purpose of cultivation or to the doing, in fact, of

anything which would substantially alter the character of

the tenancy. Jtior could an occupancy raivat excavate a
17

tank on his land in contravention of the terms of his 
18 19 

lease, or dig earth for the purpose of making bricks. It

would also seem from the decided cases that the conversion

l*f. Lai v. Deo (1878) I.L.R. 3 Cal. 781.
15. JMyamutoollah v. Gobind (1866) 6 W.R. (Act X) I+0.
1 6 . Shib'v. Bamun (1871) 15 W.R. 360; Ju.gut v. Kshan (1875) 

2irw.R.2205 Lai v. Deo (1878) I.L.R. 3 Cal. 78I.
17. Tarini v*'Debnaravan (1871) 8 B.L.R. App.69 .
18. Mon indr 0 v. Muneer (1873) 20 W.R. 230.
19 . Kadambenee v. IMobeen (1865) 2 W.R. (C.R.).l57$ Anund v. 

Bissonath (1872) 17 W.R. ^16.



of paddy land into a garden for horticultural purposes
20

was a misuse of the land. Where the land had, with the

consent of the landlord, ceased to be agricultural, and the

tenant had b u i l t  a homestead or used part o f  i t  for  tanks21
or gardens, i t  was held that  the nature o f  the tenancy

was not thereby changed, nor was the tenant thereby deprived

o f  any r ig h t  o f  occupancy which he might have acquired.

The Bengal Tenancy Act, 1885, made a great change

in the law. Section 23 of the Act declared that "when a

raiyat has a right of occupancy in respect of any land,
he may use the land in  any manner which does not m a te r ia l ly

impair the value o f  the land, or render i t  u n f i t  for the

purposes o f  the tenancy” . That p ro v is io n  ap p l ied  not on ly

to ca se s  where the land o f  an occupancy holding was made

permanently unfit but also to cases where i t  was made22
tem porarily  u n f i t  for the purposes o f  the tenancy. In

23
Surendra v .  Hari i t  was held by the High Court th a t ,  where 

land had been l e t  out for a g r ic u l tu r a l  purposes g e n e r a l ly ,  

the e r e c t io n  o f  an indigo factory  on any part o f  such land

2 0 .  S.C.Mitra, o n . c i t . . p . 301 .
21* Prosunno v .  J a g u n  (1881) 10 C .L .R .  2 5 .
2 2 .  Ra.ikishore v. Ra.iani (1907) 37 I . C .  2^ 9 .
2 3 .  (1903)  9 C .W .h T 87 = I . L . R .  31 Cal. 17^ .



rendered i t  u n f i t  for the purposes o f  the tenancy and the

lan d lord  was e n t i t l e d  to a permanent in ju n c t io n ,  r e s t r a i n in g

th e  tenant from erect in g  the fa c to r y .  On appeal the J u d i c i a l

Committee o f  the Privy Cou&cil, overru ling  the d e c i s i o n  o f
2 ̂

th e  High Court, held that  in  determining what was the  

proper use o f  a holding regard must be had to the circumstance  

o f  each in d iv id u a l  case ,  the s i z e  o f  the ho ld ing ,  the area  

withdrawn from actual c u l t i v a t io n  and the e f f e c t  o f  such  

withdrawal upon the f i t n e s s  of the hold ing ,  taken as a 

whole,  for  p r o f i ta b le  c u l t iv a t io n .  Where the purpose,  

f o r  which a p ort ion  o f  the land was sought to  be withdrawn 

from a c tu a l  c u l t i v a t io n ,  was t o t a l l y  unconnected with  

a g r ic u l tu r e  ( in  the in s ta n t  case for the es tab l ishm en t  

o f  a m arket) , the execution  o f  the des ign  would render the  

holding  u n f i t  for a g r icu l tu re ,  for the purpose o f  which 

alone the land was l e t  out to the te n a n ts .  I t  was immaterial  

t h a t  the market would occupy not more than o n e- ten th  o f  

the  area o f  the en t ire  holding;c ircum stances  could not
25

a f f e c t  the nature and character o f  an unauthorised  act*
26

S im i la r ly  the construct ion  o f  a cremation ghat or e r e c t io n

2 b .  Hari v .  Surendra (1907) I.L.R. 3^ Cal. 718 P.C. 
2 5 i  Ra.ikishore v. Ra.jani (1907) 37 I.C. 2^9 at 250.
2 6 .  Dhirendra v .  Radha (1920) 57 I.C. 758 .



27
of a mosque for public worship was held- to .be"’misuse': of the

land so as to render it  unfit for the purpose of the

tenancy, and for such misuse the landlord was entitled
28

to eject the tenant. In Soman v. Rag hub ir i t  was held

that where the raiyat converted an agricultural land into

an orchard, the land was rendered unfit for the purposes
of the tenancy and that was a good ground for ejectment.

In considering whether a particular use* of the

land materially Impaired the value of the land or rendered

i t  u nfit for the purposes of the tenancy, regard must be

had to sections 76 and 77 of the Bengal Tenancy Act, 1885*

Under section 77(1) the tenant had the r^ght to make

improvements on his land and improvement* was defined in

section 76 (1 ) to mean "any work which adds to the value

of the holding which is suitable to the holding and consistent
29

with the purpose for which i t  was l e t ” . Section 76(2) 

set forth a number of works which were to be presumed to 

be improvements within the meaning of the section u n til  
the contrary was shown, subject, however, to the exception 

that "no work executed by the tenant of a holding shall

27. Shreesh v. Bsom (1933) I.L.R. 6l  Cal. 75.
28. (1896) I.L.R. 2k  Cal. 160.
2 9 . Infra, p#262.



be deemed to be an improvement for the purpose of th is

Act i f  i t  substantially diminishes the value of his
30

landlord* s property*'.

The Improvement must be consistent with the

purpose for which the holding was l e t  out; i t  must add to

the value of the holding and i t  must be an improvement to

the holding in which the construction was made. The Act

did not empower a tenant to u t i l i s e  one holding for the

purpose of improving qnother holding, irrespective of the

question whether such use would impair the value of the 
31

former holding# Thus the construction of a tank was an
32

improvement, i f  i t  was made for the purposes of agriculture; 

the erection of a dwelling house was an improvement, i f  i t
33

was for the use of the tenant and his family. But i f  the 

nature of an agricultural holding was : transformed by 

excavating a tank on one portion and building a house on. 

the remaining portion, so far from th is  feeing regarded as 

an improvement within the meaning of section 76 , i t  would 

probably be treated as misuse within the meaning of section

30. The Bengal Tenancy Act, 1885, s e c .76(3).
31* Kamala Ran.i an v. Abdul Gafur (19^1) h-5 C.W.h. *+6**. 
32. The Bengal Tenancy Act, 1885, s e c .76(2)(a ) .
23. Ibid. ,  s e c .76(2) ( f ) .



23. The tenant could not be heard to say that the tank 

and the house would help him in the cultivation of the 

lands of other holdings, for so far as the holding on which 

th is  had been constructed was concerned, there was no 

improvement; on the contrary, i t  had been rendered to ta lly  

unfit for the purpose of cultivation, for which i t  was
3 ^

created.

Under the Bengal Tenancy Act, 1885 the landlord 

could not take away or limit the rights of an occupancy 

rajyat in respect of use of land by contract; the occupancy 

raiyat could not bey contract renounce his rights to use 

or to make improvements recognized in section 23 of the 

Act bt  1885. It was expressly provided in section 178 

(3) (b) of the Act that "nothing in any contract made 

between a landlord and a tenant after the passing of th is  

Act shall take away or limit the right of an occupancy 

raiyat to use the land as provided by section 23u* Since 

that clause governed only contracts made after the passing 

of the Act, contracts restricting the right of user, made 

before the passing of the Act were va lid .

Right to  Trees. -  Under the Rent Acts o f  1859 a^
35

I 869 , i t  was held that the zemindar had a right in trees

3 1*. Kamala Ranian v .  Abdul Gafur (19^-1) ~ *f5~ C.W.h. h 6 k .
35. Sheikh Abdool v .  Dataram (1864) W.R.Gape v o l . 367 .



grown on land by the tenant; although the tenant had a

right to enjoy a ll  the benefits of the growing timber

during his occupation, he had no power to cut down the

trees and convert the timber to his own use; the zemindar

' was en titled  to sue for a declaration of his; rights in

the trees. But during the term of the tenancy the raiyat

was en titled  to the exclusive possession of the trees on 
36

his land. If  he cut down the trees, contrary to terms of
37

of his lease, he was liable in damages.
the

But after/Bengal Tenancy Act, 1885 was passed, the

courts recognized that the zemindar * s right to trees was

subject to modification or even complete extinction by
38

custom. The case of Nuffer v. flund afforded an example 

of the modification of his rights in th is  respect by custom; 

in that case i t  was found that by the custom of the zemindari, 

the zemindar was entitled to recover only one-fourth share 

of the value of the produce of the trees, when the rajyats 

cut them without the consent or permissionnof the zemindar.

In the case referred to Patheram C.J., observed that " if  

that is the case, i t  must follow that a rajyat has a riglit 

to cut down trees without anybody's consent, and consequently

36. Shaikh Mahomed v. Bolakee (1875) 24 W.R. 330.
37* Goneekishen v. Dowlut (1864) 1 W.R. 156.
38. (1888) I.L.R. 22 Cal. 751 f.n .4; Samsar v. Lochin (I896) 

I.L.R. 23 Cal. 854.



any injunction restraining them for doing so must be wrong11.
39

In Pradvote v. Gopi, i t  was held that, where the tenants 

habitually appropriated trees on their holdings with the 

acquiescence of the landlord, such acquiescence led to a 

growth of usage entitles® the tenants to appropriate trees 

on their holdings. The Select Committee of the B i l l  of 1883
40

had recommended the enactment cf a provision that the

occupancy ra jy a t^shall not cut down trees thereon in

contravention of any local custom11. On the basis of that

report the Bengal Tenancy Act, 1885 le f t  the ra iv a t1s rights
to trees to local custom.

The legal position of the landlord and tenant with

respect to trees came to be fu lly  investigated in Aafar v.
42Ram and the court recognised the proprietary right in trees 

in favour of the landlord and also the tenant’s right under 

section 23 of the Act to cut down trees on his land without 

landlord’s consent, unless prevented by custom. The Court 

also drew a d istinction  between the right to cut down trees  

and the right to appropriate the timber after they had been 

fe l le d . Though the tenant could cut down trees, he could 

not appropriate the timber when so cut. That case also

39* (1910) I .L .R . 37 Cal. 322 at 327.
40. The renort dated l4th March, 188*+, para. 17 = Selections.

p . 2 4 2 . '
41. The Bengal Tenancy Act, 1885, s e c .23.
42. (1894) I .L .R . 22 Cal. 742; followed in Mohamed v. All Fakir

(15'09) 10 C.L.J . 25; Heyoa v. Gobinda (1917) 4 l I . C . 679 .



dealt with the question of the onus of proof of custom, 

and held that, under section 23 of the Act, the onus was 

on the landlord to show t hat a t enant with occupancy right 

was debarred from cutting down trees on the land, and not 

on the tenant to prove a custom giving him the right to do 

so. The right ta appropriate them when cut down,.which 

raised a different question, belonged to the landlord.

In that case the landlord .‘f i led  a suit against 

tenants, who had a right of occupancy, for appropriating 

trees growing on the land, which they had cut down; i t  

was held that the onus was on the tenants of proving the 

custom they alleged, giving them the right to s e l l  the 

trees and, on failure to prove such custom, they were 

liab le  to damages. The same nr in d o le  was reiterated by 

Mukherjee J . ,  in Pradyote v. Goni:- 11 It is  w ell-settled  

that property in the trees is  by the general law vested 

in the zemindar. The tenant is  entitled  to cut down trees* 

provided there is  no local custom to the contrary, but he 

can appropriate the trees when fe lled , only i f  such 

appropriation is sanctioned by local custom11. Where there 

was a custom in a v illage  for rajyats to cut down and 

appropriate agachha or valueless trees for the purpose 

of cremation and on occasions of v illage fea sts , simply 

with the permission of the v illage barua or headman and

*+3. (1910) I .L .R. 37 C al.  322 at 327.



44
without the permission of the landlord, i t  was held that 

no action for damages could be maintained.

Though the property in the trees was with the 

landlord, he was not entitled  to enter upon the holding 

of his tenant and cut down trees during the contunuance 

of the tenancy, without the tenant’s consent, as that would 

be inconsistent with the tenant’s right of possession of 

the trees , so the tenant could successfully r e s is t  the
45

la n d lo r d ’ s a c t i v i t y  in  that  d ir e c t io n .  In Lakhi v .
46

Nabadwin i t  was held that i f  an occupancy raiyat covenanted 

that he would not cut down trees, where there was no custom 

to the contrary, that contract would not take away his 

right to cut down trees. It was otherwise with regard 

to the right of appropriating trees. Jf any tenant 

covenanted not to appropriate any trees he would be bound 

by that covenant even i f  there was a custom that the 

tenants of the locality  were entitled to appropriate
^7

trees.

Such was the position of the rajyats in trees by 

the customary law as embodied in section 23 of the Bengal 

Tenancy Act, 1885. But the working of the law proved so

44. Samsar v. Lochin (1896) I.L.R. 23 Cal. 854.
45. Kamal v. Madhusudan (1929) I.L.R. 57 Cal. 344.
46. (I92&) 31 C.W.R. 192 .
4 7 .Ibid. . p .195*



k8
u n s u c c e s s f u l  t h a t  amendment was deemed n e c e s s a r y .  The 

B i l l  o f  1925 gave to  th e  occupancy r a i y a t  complete  r i g h t s  

i n  t r e e s  on h is  lan d ,  excep t  t h a t  in  t h e  case  o f  v a l u a b l e  

t r e e s  a f e e  o f  o n e - fo u r th  o f  the  v a lu e  was to  be p a id  to  

th e  l a n d l o r d  when the  t r e e  was f e l l e d  or  d i s p o s e d  o f .

The B i l l  o f  1925 was r e f e r r e d  to  a S e l e c t  Committee, 

which r e v i s e d  i t  in  so $any m a t e r i a l  r e s p e c t s  t h a t  t h e  

Government was unable  to  a ccep t  i t  w i th o u t  f u r t h e r
50

ex a m in a t io n .  Subsequently  in  May 1928 a n o th e r  B i l l  was 

p r e p a re d  and p re se n te d  to  th e  Bengal L e g i s l a t i v e  C ounc i l  

i n  August o f  t h a t  y e a r .  That B i l l ,  w i th o u t  being r e f e r r e d  

to  a S e l e c t  Committee, ,was co ns ide red  by t h e  Council  and 

was s u b se q u e n t ly  passed  as the  Bengal Tenancy (Amendment) 

A ct ,  1928 . In the  n o te s  on c lau se s  to  t h e  B i l l  o f  1928
51

th e  changes e f f e c t e d  were thus  e x p l a i n e d : -

11 The r i g h t s  o f  r a j y a t s  r e g a r d in g  t r e e s  a r e  no t  

c l e a r  and th e y  are  p r a c t i c a l l y  l e f t  to  custom which i s

^ 8 . S ta tem en t  o f  o b j e c t s  and reasons ' o f  t h e  Bengal Tenancy 
(Amendment) B i l l  o f  1925, p a ra .  6 = The C a l c u t t a  G a z e t te  
J u l y  12, 1928 , p a r t .  IV, p . 95; a l s o  th e  r e p o r t  o f  
S i r  J .H .K e r r  Committee o f  December, 1922, p a r a .  10 =
The C a l c u t t a  G aze t te  d a ted  10 th  J a n u a ry ,  1923, p a r t  IV,
p*6 .

*+9. S ta tem en t  o f  o b j e c t s  and re a so n s  o f  t h e  B i l l  o f  1925, 
p a r a #6 *

50. S ta tem en t  o f  o b j e c t s  and reason s  o f  th e  B i l l  o f  1928, 
p a r a . l  = The C a lc u t t a  G aze t te  J u ly  12, I 928 , p a r t  IV,
P*

51. C lau se s  21 and 22 = The C a lc u t t a  G a z e t t e  J u l y  12, 1928, 
p a r t  IV, p . 98.



v a r i a b l e  i n  d i f f e r e n t  p a r t s  o f  th e  p ro v in c e .  The 

r e f e r e n c e  to  'cus tom ary  r i g h t s '  i n  t r e e s  i n  s e c t i o n  23 

has been d e l e t e d  and a new s e c t i o n  23A has been i n s e r t e d  

d e f i n i t e l y  s p e c i f y in g  the  t r e e s  i n  r e s p e c t  o f  which th e  

l a n d l o r d  s h a l l  have so le  r i g h t s ,  provided th e y  were growing 

on th e  l a n d  be fo re  1928 . A n  r i g h t s  i n  r e s p e c t  o f  a l l  

o t h e r  t r e e s  r e s t  i n  th e  r a i v a t . The S e l e c t  C om m ittee 's  

s p e c i f i c a t i o n  o f  the  t r e e s  has been a c c e p te d  and a s e n te n c e  

has been added to  p rov ide  fo r  the  n e c e s s a r y  l i c e n c e  f o r  

th e  l a n d l o r d  to  e n t e r  upon the  l a n d  f o r  t h e  purpose  o f  

e x e r c i s i n g  h i s  r i g h t s " .

The s p e c i f i c a t i o n  o f  the  t r e e s  in  which th e  l a n d l o r d ' s  r i g h t

was r e c o g n iz e d  was o m i t ted  in  consequence o f  an amendment

id  t h e  C ounc i l .  The new s e c t i o n  23A th u s  d e c la r e d  t h e

r i g h t s  o f  an  occupancy r a j y a t  in  t r e e s s -

" 23A. S u b je c t  to  the  p r o v i s io n s  o f  s e c t i o n  23,  
when a r a i y a t  has a r i g h t  o f  occupancy in  r e s p e c t  o f  any 
l a n d ,  he s h a l l  be e n t i t l e d  -

( i )  t o  p l a n t ,
( i i )  to  en joy  th e  f lo w e rs ,  f r u i t s  and o t h e r  p ro d u c ts  o f ,
( i i i ) t o  f e l l ,  and
( iv )  to  u t i l i z e  or d isp ose  o f  the  t im b er  o f ,  
any t r e e  on such l a n d " .

The e f f e c t  o f  th e  amendment o f  1928 was t h a t  an

occupancy r a j y a t  had an a b s o lu te  r i g h t  o f  p l a n t i n g ,  growing,

e n jo y in g  o r  a p p r o p r i a t i n g  a l l  k inds  o f  t r e e s  on h i s  l a n d .



H is  r i g h t  to  p l a n t  t r e e s  could no t  be d e f e a t e d  by a

p e r p e t u a l  i n j u n c t i o n  on th e  ground t h a t  th e  r o o t s  o f  th e

t r e e s  were l i k e l y  to  p e n e t r a t e  the f o u n d a t io n  o f  th e
' 52

l a n d l o r d s  b u i ld in g  and w a l l .  But th e  new s e c t i o n  was 

s u b j e c t  t o  th e  p r o v i s i o n s  o f  s e c t i o n  23* I t  meant t h a t ,  

i n  en jo y in g  and a p p r o p r i a t i n g  the  t r e e s  and t h e i r  p r o d u c t s ,  

an occupancy r a j y a t  cou ld  n o t  do an y th in g  which m a t e r i a l l y  

im p a i red  th e  v a lu e  o f  th e  la n d  o r  r e n d e re d  i t  u n f i t  f o r  th e  

p u rp o ses  o f  th e  tenancy  and t h a t  no d i v e r s i o n  from t h e  

o r i g i n a l  pu rpose  o f  th e  tenancy was allowed* He was n o t  

e n t i t l e d  to  cu t  down r u t h l e s s l y  a l l  th e  t r e e s ,  as t h a t  

m a t e r i a l l y  im paired  th e  v a lu e  o f  the  l a n d .

I t  was p ro v id ed  in  s e c t i o n  178(1) (h) as i n s e r t e d  

by th e  Amending Act o f  1928 t h a t  “n o th in g  in  any o o n t r a c t  

between a l a n d l o r d  and a t e n a n t  made b e fo re  o r  a f t e r  t h e  

p a s s in g  o f  t h i s  Act s h a l l  t a k e  away or l i m i t  th e  r i g h t s  

o f  occupancy r a j y a t s  in  t r e e s  on t h e i r  h o ld in g s ,  as p ro v id e d  

i n  s e c t i o n  23A“ . That c lau se  p u ts  a v e to  on a l l  c o n t r a c t s ,  

w hether  made b e fo re  o r  a f t e r  the  p a s s in g  o f  t h e  A ct ,  

r e s t r i c t i n g  the  r i g h t s  c o n fe r re d  by s e c t i o n  23A. We have
53

see n  b e f o re  t h a t  a r a i y a t  a t  f i x e d  r a t e s  was g iv en ,  by

52. Lakshin .i  v # Tara  (190*+) I*L.R. 31 C a l .  9V+. 
53* Sunra, p.186.



s e c t i o n  1 8 (1 ) (d ) ,  r i g h t s  s i m i l a r  to  t h o s e  p r e s c r i b e d  in  

s e c t i o n  23A, but such a r a i y a t , even i f  he a c q u i r e d  a r i g h t  

o f  occupancy, was not  e n t i t l e d  to  the  b e n e f i t  o f  s e c t i o n  23A 

w i th  th e  consequence t h a t  s e c t i o n  178 (1 ) (h) which was 

c o n f in e d  o n ly  to occupancy r a j y a t s  d id  n o t  ex ten d  to  a 

r a i y a t  a t  f i x e d  r a t e s  w i th  occupancy r i g h t s 5 t h e r e f o r e ,  

t h e r e  was no bar to  a l a n d l o r d  t a k in g  away or l i m i t i n g  by 

c o n t r a c t  t h e  r i g h t s  i n  t r e e s  comtemplated i n  s e c t i o n  1 8 (1 ) 

(d) o f  th e  A ct .

The im p o s i t io n  o f  f a l k a r  r e n t  on t h e  t r e e s  s t a n d in g  

on an occupancy hold ing a t  th e  i n c e p t i o n  o f  t h e  t e n a n c y ,  

as  a c o n s i d e r a t i o n  f o r  th e  use and o c c u p a t io n  o f  th e  demised 

l a n d ,  was no t  un law fu l  and was no t  p r o h i b i t e d  by th e  new 

s e c t i o n  23A and s e c t i o n  178(1) (h) o f  th e  A c t .  The t e n a n t  

m ig h t ,  however, f e l l  t h e  t r e e s  on which f a l k a r  was a s s e s s e d ,  

p ro v id e d  he d id  no t  th e re b y  m a t e r i a l l y  im pair  th e  v a lu e  o f  

th e  l a n d  or  ren d e r  i t  u n f i t  f o r  th e  pu rp ose  o f  t h e  t e n a n c y ,
'55

and th u s  avo id  the  payment o f  such r e n t .

D evo lu t io n  o f  o c c u p a n c y - r ig h t . -  Under the  B engal  

Rent A ct ,  1859 the  occupancy r i g h t  was n o t  e x p re s s e d  to  be 

h e r i t a b l e ;  but i t  was p ro v id ed  i n  s e c t i o n  6 o f  th e  same

5k.  1 f a l k a r 1 = r i g h t  to  f r u i t s .
55• Manager*^ Murshidabad E s t a t e  v .  I i i r a  (1938) k l  C.W.K.

88 = A . I .R .  1937 C a l . 5 l .



Act that uthe holding of the father or other person from
whom a r v o t  i n h e r i t s  s h a l l  be deemed to  be th e  h o ld in g  o f

r y o t  w i t h i n  th e  meaning o f  th e  s e c t i o n 11. That  p r o v i s i o n

o n ly  r e f e r r e d  to  th e  a c q u i s i t i o n  o f  th e  r i g h t ;  th e  r i g h t ,

when a c q u i r e d ,  was nowhere d e c la re d  to  be h e r i t a b l e ;  t h e

l i t e r a l  meaning o f  th e  words used  would n o t  n e c e s s a r i l y

i n c l u d e  an h e r e d i t a r y  q u a l i t y  i n  th e  r i g h t .  Moreover t h e

n a t u r e  o f  th e  r i g h t ,  being one c r e a t e d  by s t a t u t e ,  a l th o u g h

ana logous  i n  some r e s p e c t  to  the  r i g h t  o f  t h e  k h o o d k a s h t s ,

cou ld  n o t  be a s c e r t a i n e d  by r e f e r e n c e  to  th e  r i g h t s  o f  t h e

k h o od k ash ts  o r  to custom. Occupancy t e n a n t s  might j w e

have customary or  o th e r  r i g h t s  in  a d d i t i o n  but i t  was

d i f f i c u l t  t o  see how th e s e  could a s s i s t  i n  d e te rm in in g
56

t h e i r  r ights as occupancy r a j y a t s .  A ccord ing ly  Peacock C . J . , 

e x p r e s s e d  a doubt whether an occupancy r i g h t  was n e c e s s a r i l y
57 58 *

h e r i t a b l e .  In  J a t e e  v .  Hungloo, a d i s t a n t  r e l a t i o n  o f  t h e  

d ec eased  occupancy - r a i y a t  was no t  a l low ed  to  succeed  by 

i n h e r i t a n c e  and i t  was he ld  t h a t  the l a n d l o r d  was e n t i t l e d  

to  l e t  th e  l a n d  to whensoever he p l e a s e d .  But ac co rd in g  to  

t h e  Rent Law Commission, 1880 an occupancy r i g h t  was
59

h e r i t a b l e ,  under th e  customary law. S i m i l a r l y  S i r  Jo h n  Shore

56. A . P h i l l i p s ,  o p . c i t . , p . 359*
57* A.joodfcvs v . Imam Bandi (1867) 7 VJ.R. 528 F.B; C .D .F ie ld ,  

D i g e s t , p . 39 f . n . 9 .
58. (1867) 8 U.K.60.
59. P a ra .  33 o f  the  r e p o r t .
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o b s e rv e d * -  UI  u n d e rs ta n d  a l s o ,  t h a t  t h i s  r i g h t  o f  occupancy 

i s  a d m i t te d  to  ex tend ,  even to  t h e  h e i r s  o f  th o s e  who 

en jo y  i t 11.

Whatever might have been t h e  s t a t e  o f  t h i n g s

b e f o r e ,  th e  r i g h t  o f  occupancy was h e r i t a b l e  under s e c t i o n

26 o f  th e  Bengal Tenancy Act,  1885 which r a n  t h u s : -

1126. I f  a r a i y a t  d ie s  i n t e s t a t e  i n  r e s p e c t  o f  a 
r i g h t  o f  occupancy, i t  s h a l l ,  s u b j e c t  to  any custom t o  t h e  
c o n t r a r y ,  descend i n  the  same manner as o t h e r  immovable 
p r o p e r t y ;  11

Under t h a t  s e c t i o n ,  an occupancy r i g h t  was d e c l a r e d

to  be h e r i t a b l e ,  s u b je c t  to  any custom to  th e  c o n t r a r y ;  th e

onus would lie  on the person alleging that it  was? not 
61

h e r i t a b l e .  The r i g h t  o f  an occupancy r a j y a t  descended  i n

t h e  same manner as h i s  o th e r  immovable p r o p e r t y ;  t h a t  i s

to  say t h e  p e r s o n a l  law o f  th e  r a i y a t  governed  th e  s u c c e s s i o n

to  th e  occupancy r i g h t ,  s u b je c t  to  th e  p e c u l i a r i t y  t h a t ,

when th e  r a i y a t  d ied  i n t e s t a t e  w i th ou t  l e a v i n g  any h e i r

and h i s  o th e r  p ro p e r ty  escheated to  th e  Crown, h i s  r i g h t
62

o f  occupancy was e x t in g u is h e d .  The Crown cou ld  n o t  c la im  

to  have p o s s e s s io n  o f  th e  lan d  as th e  u l t i m a t e  h e i r  o f  t h e  

d eceased  h o ld e r  o f  a r i g h t  o f  occupancy. What happened

60. S i r  Jo h n  S h o re 1 s Minute dated  1 8 th  Ju n e .  178?, p a r a . 4-06.
6 1. M. F inucane and Ameer ^ l i ,  on. c i t . , p . lb 7 *
62.  The Bengal Tenancy Act, 1885, s e c . 261



t h e n  t o  th e  ho lding? The s t a t u t e  d id  n o t  say t h a t  i t

would cease  to  e x i s t .  The h o ld in g ,  be ing  w i th o u t  a
63

t e n a n t ,  r e v e r t e d  to the  l a n d lo r d .  Where one o f  s e v e r a l  

occupancy r a j y a t s  d ie d ,  the  l a n d lo r d  wqs e n t i t l e d  to  t a k e  

p o s s e s s i o n  o f  h is  sha re  o f  the  ho ld ing  j o i n t l y  w i th  th e
64-

s u r v i v i n g  t e n a n t s .  I f  t h e  deceased  r a i y a t  had c r e a t e d

any incumba^nce^ ' on t h e  h o ld in g ,  being  l e g a l l y  e n t i t l e d
6 5

to  do so ,  th e  la n d lo rd  to o k  i t  f r e e  from incum brances .

I f  t h e  r a i y a t  was a l i m i t e d  owner, any a l i e n a t i o n  made

by hfek. cou ld  be q u e s t io n e d  by th e  l a n d l o r d  on t h e  ground
66

o f  j u s t i f y i n g  l e g a l  n e c e s s i t y .

Ri g h t  to t r a n s f e r  h o ld in g . -  The n e x t  q u e s t i o n

which engaged th e  a t t e n t i o n  o f  th e  law c o u r t s  and th e

l i t i g a n t s  in  connection  w i t h  occupancy h o ld in g s  was t h e i r

t r a n s f e r a b i l i t y .  According to  F i e l d ,  11 b e fo re  th e  p e r i o d

o f  B r i t i s h  Government a l i e n a b i l i t y  was n o t  an o r d i n a r y
6 7

i n c i d e n t  o f  immovable p ro p e r ty  i n  I n d i a 11. k'c th e  t im e o f

63 .  M uktakeshi  v .  Pul in  ( I 90S) 13 C.W.N. 1 2 ; Gur bhu v .  
K h u d a j j a tu n n i s s a  (1925) I .L .R .  4- P a t .  774-; P ra sad  v .  
Ambica (1929) I»L.R. 9 P a t .  5 l5 .

64-. T ra i lo k y a  v .  Ambica (1937) 4*1 C.W.H. 114-8.
65* M uktakeshi  v .  Pul i n  (1908) 13 C.W.LT. 12: C o n tra ,  Gur bhu 

v .  K h u d a j ja tu n n i s s a  (1925) I .L .R .  4- P a t .  774-.
6 6 . P ra sad  v .  Ambica (1929) I .L .R .  9 P a t .  5l5«
67 . C .D .F ie ld ,  h is  n o te  on 11 The T r a n s f e r a b i l i t y  o f  R y o t1 s 

H o ld in g s11 = D i g e s t . App.No.l ,  p.164-.



t h e  Permanent S e t t lem en t  o f  1793 r a j y a t s 1 h o ld in g s  were

n o t  t r a n s f e r a b l e *  S i r  John  Shore t e l l s  us  t h a t  th ey  cou ld
68

n o t  s e l l  o r  mortgage t h e i r  holdings* H a r in g to n  ag reed  w i th  
69

him and s a i d : -  “On th e  w h o l e , t h e r e f o r e ,  I  do n o t  t h i n k

th e  r v o t s  can claim any r i g h t  o f  a l i e n a t i n g  th e  l a n d s  rexited

by them, by s a l e ,  or  o th e r  mode o f  t r a n s f e r 11 *

A f te r  the  Permanent S e t t le m e n t  o f  1793, th e

l e g i s l a t u r e  appears  to  have adopted th e  same view* C lause

7 o f  s e c t i o n  15 o f  R e g u la t io n  V I I I  o f  1799 speaks  o f  "a

l e a s e - h o l d e r  or o th e r  t e n a n t  having a r i g h t  o f  occupancy

o n ly  so long a t  a c e r t a i n  r e n t  or a r e n t  d e te rm in a b le  on

c e r t a i n  p r i n c i p l e s  accord ing  to  l o c a l  r a t e s  and u sag e s  be

p a id ,  w i th o u t  any r i g h t  o f  p ro p e r ty  o r  t r a n s f e r a b l e

p o s s e s s i o n ” . But s e c t i o n  33 o f  R e g u la t io n  XI o f  1822

p ro v id e d  t h a t  “n o t h i n g . . . .  s h a l l  be c o n s t ru e d  to  a f f e c t

t h e  r i g h t  o f  any i n d i v i d u a l  p o s s e s s in g  a t r a n s f e r a b l e  o r

h e r e d i t a r y  r i g h t  o f  occupancy to  c o n t e s t  th e  j u s t n e s s  o f

th e  demand so made11* I t  may be i n f e r r e d  from t h i s  t h a t

p ro b a b ly  i n  some n ie c e s  a custom had grown making t h e
■ 70

h o ld in g s  o f  khoodkasht r a j y a t s  t r a n s f e r a b l e .

The o r i g i n  and development o f  t h e  r i g h t  to  t r a n s f e r

a r a i y a t * s ho ld ing  can be b e s t  e x p la in e d  by an e x t r a c t  from

68. S i r  John S hore ’s Minute da ted  1 3 th  J u n e ,  1789, p a r a . 389 .
6 9 . J .H .H a r in g to n ,  A n a ly s i s , v o l . I l l ,  p.*+6o .
70. The r e p o r t  o f  the  Land Revenue Commission, B engal ,  

d a te d  2 l s t  March, 1940 v o l . I  paraV4-3.
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a Jfcte p re p a red  by F i e l d : -

“But though a l i e n a b i l i t y  i s  n o t  an o rd in a r y  

i n c i d e n t  o f  landed p ro p e r ty  i n  i t s  e a r l y  s t a g e ,  t h e r e  

can be no doubt t h a t  th e  ten d en c y /  o f  th e  development i s  

i n  t h i s  d i r e c t i o n ,  and t h a t  i n  most c o u n t r i e s  a l l  k in d s  

o f  p ro p e r ty  in  land  sooner or  l a t e r  became a l i e n a b l e .

These p ro v in ce s  (Bengal and Behar) form no e x c e p t io n  to  

t h e  o p e r a t io n  o f  t h i s  g e n e ra l  r u l e .  Once t h e  l e g i s l a t u r e  

had d e c la re d  e s t a t e s  and th e n  p a t n i  t e n u r e s  to  be 

t r a n s f e r a b l e ,  the  idea  o f  a l i e n a b i l i t y  as an i n c i d e n t  o f  

p ro p e r ty  in  land  r a p i d l y  developed i t s e l f ,  and we soon 

f i n d  the  co u r ts  and th e  l e g i s l a t u r e  d e a l in g  w i th  u n d e r 

t e n u r e s  which were t r a n s f e r a b l e  by t h e i r  t i t l e  deeds o r  

by th e  e s t a b l i s h e d  usage o f  th e  cou n try .  That t h e  id e a  

shou ld  be extended to  r y o t s 1 hold ings  was on ly  a n a t u r a l  

p r o g r e s s ,  and acco rd in g ly  in  many p a r t s  o f  th e  co un try  

th e  r y o t s  * h o ld in g  became to be r e g u l a t e d  as t r a n s f e r a b l e .  

This  r e s u l t  was no doubt brought about i n  some measure by 

th e  zemindars b r in g in g  th e s e  ho ld ings  to  s a l e  in  e x e c u t io n  

o f  t h e i r  own decrees  fo r  r e n t .  S a l e a b i l i t y  fo r  a r r e a r s  o f  

revenue  or r e n t  has u s u a l ly  been th e  f i r s t  s t e p  towards  

a l i e n a b i l i t y .  The s a l e  o f  a ho ld ing  a t  t h e  r e q u e s t ,  and 

t h e r e f o r e  w ith  the  co n sen t ,  o f  th e  l a n d l o r d  i s  o f  cou rse

71. C .D .F ie ld ,  h is  Rote on “The T r a n s f e r a b i l i t y  o f  R y o t s 1 
H old ings” = D i g e s t , Appendex R o . l ,  p . l b 5 .



d i f f e r e n t  from a s a l e  w i th o u t  the  l a n d l o r d ’ s c o n se n t  o r

even i n  o p p o s i t i o n  to  h i s  w is h e s 5 bu t  once th e  former

k in d  o f  s a l e  had become common and u s u a l ,  th e  id e a  o f

t r a n s f e r a b i l i t y  took  r o o t  and ga ined  g round ,  and th e

h o ld in g  came to  be s o ld  w i tho u t  the  l a n d l o r d 1 s co nsen t

being a sk ed .  In s ta n c e s  o f  th e s e  s a l e s  m u l t i p l i e d ,  and

a t  l a s t  a l o c a l  custom became t o l e r a b l y  w e l l  e s t a b l i s h e d 11.

Under the  Rent Acts o f  1859 a^d 1869 , occupancy

r i g h t s  were n o t  t r a n s f e r a b l e  w i thou t  t h e  l a n d l o r d ’ s c o n se n t ,
72

ex c ep t  where i t  was s a n c t io n e d  by custom. When h o ld in g s  

were pu t  up to  s a le  i n  e x e c u t io n  o f  d e c r e e s  a t  th e  i n s t a n c e  

o f  th e  l a n d l o r d  as d e c r e e - h o ld e r ,  t h e  t r a n s f e r  so e f f e c t e d  

was presumed to  be made w i th  h i s  c o n s e n t ,  bu t  when th e  

s a l e s  were i n  e x e c u t io n  o f  dec rees  by t h i r d  p a r t i e s ^  th e  

r i g h t  o f  t r a n s f e r  w i t h o u t  such consen t  was d i s p u t e d .  Thus 

i n  t h e  absence  o f  custom th e r e  could  be no t r a n s f e r ,
7^

v o l u n t a r y  or i n v o lu n ta ry  w i th ou t  th e  l a n d l o r d ’ s c o n s e n t .

72. Sreeram v .  B is s o n a th  (1865) 3 W.R.(Act X) 2 -3 ;  A.ioodhya v« 
Imam Bandi ( I 867) 7 W.R. 528 a t  529 F.B; Doorga v .
Br indabun ( I 869) 11 VJ.R. 162; liunkoo v .  Mo ha beer  ( 1869)
11 W.R.H05; Unnonoorna v . .QQma (1872) 18 W.R.55; Bhunkur 
v .  M irza  (1872) 18 W.K. 507 a t  508; Bootee v .  Moorut 
(1873) 20 W.R.h-78 ; IMurendro v .  I s h a n  (187k) 22 W.R.22 
F . B 5 C .D .F ie ld .  D i g e s t , A r t#4-1#

73. M .Finucane and Ameer A l i ,  o p . c i t . , p . 169 .
7*+. Dwarka v .  H u r r i s h  (1879) I«L#R. 4- C a l .  925*



I f  any such  t r a n s f e r  was e f f e c t e d  ex c e p t  a t  t h e  i n s t a n c e
75

of the landlord, the transferee acquired no t i t l e  and
76

the transferee was liab le  to be ejected.

The existence of a customary right of transferability

in a particular d istr ic t  would not, however, ju stify  the

raivat in sub-dividing his holding into different parts

and tranferring them to different persons. If such transfers

were effected , the landlord would be en titled  to treat the
77

transferees as trespassers and eject them. Where a holding 

was transferable by custom, the mere fact that the trans

feree ’s name had not been registered in the landlord’s 
78

sheristha would not justify  him in treating the tenant as
79

trespasser and ejecting him. The receipt of rent from the

transferee by the landlord with knowledge of the transfer

put an end to the connection of the transferor with the 
80

holding. The onus of proof of the transferability  of an
81

occupancy holding was upon the person who alleged i t .

75. K r in a  v .  Doyal (187*0 22 W.R. 169 .
76. Ivurendro v .  Ishan  (187**-) 22 W.R. 22 F.B.
77. T i r th a n u n d  v .  M uttv (1878) I .L .R .  3 C a l .  77^*
78 . ’ s h e r i s t h a ’ = l a n d l o r d ’ s r e c o rd  o f  r i g h t s .
79. Hurro v .  Chintamonee (1865) 2 W.R. (Act X) 19; Karoo v .  

Luchmeetmt (1867) 7 W.R. (C.R.) l 5  a t  17; Wooma v .  Huree 
(1868) 10 W.R.. 101: Jo y  v .  Doorga ( 1869 ) 11 W.R. 3^8 .

80. Abdul v .  Ahmed (1887) I .L .R .  I 1* C a l . 795.
81. Shunkur v . Mirza (1872) 18 W.R. 507; Kriuamoif.ll v .  Durga 

(1887) I .L .R .  15 C a l .  89 .



The receipt of rent from the transferee of a
n o n - t r a n s f e r a b l e  ho ld ing  v a l i d a t e d  the  t r a n s f e r  and would

o p e r a t e  as r e c o g n i t i o n  o f  the  t r a n s f e r e e s  occupancy r i g h t
82

by th e  l a n d l o r d .  Acceptance o f  r e n t  i n  an i n d i r e c t  way
83

would produce th e  same r e s u l t .  Thus i n  Gudaclhur v ,  K h e t tu r  

i t  was he ld  t h a t  6b zem indar , by t a k in g  r e n t  due from la n d  

p u rc h a se d  by the  p l a i n t i f f  a f t e r  th e  p l a i n t i f f  had d e p o s i t e d  

i t  i n  the  c o l l e c t o r s  t r e a s u r y ,  v i r t u a l l y  ad m i t te d  t h e  

p l a i n t i f f s  s t a t u s  as p u rchase r  from th e  former raiyat and 

t h a t  th e  p u rc h a se r  had a t t o r n e d  to  him, A here  a zemindar 

made a t r a n s f e r e e  a p a r ty  t o a s u i t  f o r  r e n t  and ac c e p te d  a 

d e c re e  a g a i n s t  him j o i n t l y  w i th  o th e r  p e r so n s ,  he was he ld  

t o  have r e c o g n iz e d  the  t r a n s f e r e e  as a t e n a n t ,  a l th o u g h  t h e
8b

l a t t e r S  name was not e n te r e d  as such i n  th e  z e m in d a r1s book.

In  1880 f o r  th e  f i r s t  t ime i t  was proposed  to  

g iv e  s t a t u t o r y  r e c o g n i t i o n  to  the  r i g h t  to  t r a n s f e r  

occupancy r i g h t s  and the  q u e s t io n  was much d i s c u s s e d  

b e f o re  th e  p a s s in g  o f  the  Bengal Tenancy

82. Bubo v .  K ishen ( l8 6 Lf) W.R. Gape Vol. (ActX) 112; 
K ir tun .ioy  v .  Gopal (1868) 10 W.R. *+66; Bharu t  v .  Gunga. 
(1870) 1*+ W.R. 211; A1 len d e r  v .  Dwarkanath (1871) 15 W.R. 
320; Ameen  v . Bhyro (187*+) 22 W.R. *+93: Gazee v .  Chundee 
(1867) 7 W.R. 250.

83 . (1867) 7 W.R. 1*60.
8b. Ram v .  Krishno (187*0 23 W.R. 106.



Act,  1885. The Rent Law Commission, 1880, in  t h e i r
85

rep o r t  had recommended as f o l l o w s j-

trWe have declared i t  to be t r a n s fe r a b le  by p r iv a te

s a l e  or g i f t ,  and dev isab le  by w i l l ;  and we have enacted

that,  th e  consent o f  the landlord s h a l l  not be necessary

to the v a l i d i t y  o f  any such transfer  or d e v i s e ................. We

have fu rth er  enacted th a t  a r i g h t  o f  occupancy, though

s a le a b le  in  execution  o f  a decree for i t s  own r e n t ,  s h a l l

not be s a le a b le  in execution  o f  any other  decree1*.

A ccord ing ly  i t  was p rov ided  i n  a r t i c l e  5 0 ( f )  o f

the Bengal Tenancy B i l l  o f  1883s-

uHis i n t e r e s t  in the land, s h a l l ,  su b jec t  to the 
r i g h t s  reserved  to the landlord by t h i s  A ct ,  be capable  
o f  being tr a n s fe rre d ,  and bequeathed by w i l l  in  the same 
manner and to  the same ex ten t  as other immovable property11.

In t h i s  regard, Sir C.P. I l b e r t ,  while  moving for  l e a v e

to introduce the B i l l  in  the L e g i s l a t i v e  Council  o f  India
86

on th e  2nd March, 1883, s a i d : -

"Looking at the question o f  t r a n s f e r a b i l i t y  next  

from the p o in t  o f  view o f  the occupancy r a i y a t 1 s i n t e r e s t ,
87

the l o c a l  Government and the Government o f  India have come

85. P a ra .  32 o f  th e  r e p o r t .
86. S e l e c t i o n s . p . 58; a l s o  s ta tem en t  o f  o b je c t s  and r e a s o n s  o f  

th e  B i l l  o f  1883, para.*+0 £ S e l e c t i o n s ,  p . 200.
87* The r e p o r t  o f  th e  Government o f  Bengal d a te d  2 7 th  

September,  1883, p a r a . I k  = S e l e c t i o n s , p .2 2 1!-.



t o  th e  c o n c lu s io n  t h a t ,  in  th e  absence o f  ev id en ce  o f  

any e v i l  consequences which have a l r e a d y  fo l lo w e d  from 

such  t r a n s f e r s ,  or  which may be a n t i c i p a t e d  as  l i k e l y  

to  o ccu r  i n  the  near  f u t u r e ,  i t  would be unwise  to  oppose 

th e  growth  o f  the v e ry  s t ro n g  tendency  tow ards  t r a n s f e r a b i l i t ;  

which th e  p r e v a i l i n g  customs show to  e x i s t  i n  r i g h t s . o f  

t h i s  c l a s s  in  almost a l l  p a r t s  o f  th e  c o u n t ry .  The e x i s t e n c e  

o f  such a tendency in d ic a te s -w h a t  indeed  i s  c l e a r  from
•i w  ■ . .

o t h e r  ev idence  -  t h a t  t h o s e  most concerned  r e g a r d  t h e

q u a l i t y  o f  t r a n s f e r a b i l i t y  as an im p o r ta n t  i n c i d e n t  o f  th e

r i g h t ,  and i t  can no t  be doubted t h a t  th e  enac tm ent  o f  a

law a b s o l u t e l y  fo rb id d in g  t r a n s f e r ,  would, even  i f  i t

saved e x i s t i n g  customs, be re g a rd ed  as a h a r d s h i p ,  I

may add t h a t ,  i f  th e  custom o f  t r a n s f e r a b i l i t y  i s  so w id e ly

e s t a b l i s h e d  as i s  s t a t e d  by some v e ry  competent a u t h o r i t i e s ,

th e  o p e r a t i o n  o f  a law o f  t h i s  s o r t  would be so l i m i t e d  as

to  be o f  bu t  l i t t l e  importance** .

But th e  S e le c t  Committee was n o t  i n  favo u r  o f

g iv in g  th e  r i g h t  o f  t r a n s f e r  to  an occupancy r a i y a t . They

proposed  11 to  omit th e  p r o v i s io n s  r e l a t i n g  to  v o l u n t a r y
88

t r a n s f e r  a l t o g e t h e r  from th e  p r e s e n t  B i l l " . A cco rd in g ly  

th e  p r o v i s i o n  was d e l e t e d  from the  B i l l .  Mr. J u s t i c e

88 . The r e p o r t  o f  the  S e l e c t  Committee d a te d  1 2 th  
F e b ru a ry ,  1885, p a r a ,  lo  = S e l e c t i o n s , p.*f03.



Ameer xWLi, however, moved an amendment i n  th e  C o u n c i l  in
89

t h e s e  term s

11 That a f t e r - s e c t i o n  2b o f  th e  B i l l  t h e  fo l lo w in g  

be addeds-

"An occupancy r a i y a t  s h a l l  be e n t i t l e d  i n  Bengal 

p ro p e r  to  t r a n s f e r  h i s  ho ld ing  in  the  same manner and to  the  

same e x t e n t  as o th e r  immovable p ro p e r ty :

" ( a )  P ro v id ed ,  however, t h a t  where th e  r i g h t  o f  t r a n s f e r  by 

custom does not e x i s t ,  in  th e  case o f  a s a l e  th e  l a n d l o r d  s h a l l  

be e n t i t l e d  to  a fe e  o f  10 per  cent on th e  p u rc h a s in g  money.

11 (b) P rov ided  a l s o  t h a t  a g i f t  o f  an occupancy r i g h t  in  la n d  

s h a l l  no t  be valicHji a g a in s t  the  l a n d lo rd  u n l e s s  i t  i s  made 

by a r e g i s t e r e d  i n s t ru m e n t .

11 (c) The r e g i s t e r i n g  o f f i c e r  s h a l l  not  r e g i s t e r  any such 

in s t ru m e n t  ex cep t  on payment o f  the  p r e s c r i b e d  f e e  f o r  

s e r v i c e  on th e  l a n d l o r d  o f  n o t i c e  of  th e  r e g i s t r a t i o n .

11 (d) When any such n o t i c e  has been r e g i s t e r e d ,  th e  r e g i s t e r i n g  

o f f i c e r  s h a l l  f o r t h w i t h  se rve  n o t i c e  o f  th e  r e g i s t r a t i o n  on 

th e  l a n d l o r d 1' .

But th e  L ie u te n a n t  Governor o f  Bengal vehemently  

opposed  th e  amendment; f i r s t l y ,  he u rg ed ,  " t h e  p o l i c y  was 

l i k e l y  to  be a t t e n d e d  w i th  s e r io u s  e v i l s  i n  th e  t r a n s f e r  

o f  l a n d s  from th e  hands o f  th e  a g r i c u l t u r a l  c l a s s e s  to  

t h o s e  who have no i n t e r e s t  in  a g r i c u l t u r e " ,  s e c o n d ly ,  " i t

89* S e l e c t i o n s , p . 527.



would be the wisest course to l e t  the practice  develop

i t s e l f  and in a few years i t  would be very much eas ier

to recognize the practice from the fa c t  o f  the custom

having become established". In view o f  these  circumstances

he strongly pressed the hon'ble member to withdraw his  
90

amendment. The President o f  the Supreme Council (Lord 

Ripon) was also of the opinion that " i f  the amendment were 

to be adopted, i t  would at once confer upon the v ast  

number o f  indigent men the right and the opportunity o f  

mortgaging the land on the unembarrassed condition of  which 

the sa lvation inf  themselves and their  fam il ies  depend". 

Finally his Lordship said that "there is  no reason whatever 

why we should den art from the conclusion at which we
91

o r ig in a l ly  arrived". Mr. Justice  nmeer n l i ,  then, by leave,

withdrew the amendment.

Accordingly the le g is la tu re  l e f t  the question o f

tra n s fera b i l i ty  of an occupancy holding to custom and 
92

usage. Only i f  the holding was transferable by custom,

could the raiyat transfer i t  by g i f t ,  sa le  or otherwise,
93

■without the consent of the landlord; but the onus was on
9*f

the rajyat to prove custom or usage. It  was also la id

90. Ib id . , p . 530.
91. I b i f l . ,  p.531. _
92 . The Bengal Tenancy A c t ,  1885, s e c t i o n s  73, 178 (3) 

( d ) , & l 83 w i th  i t s  i l l u s t r a t i o n ( l ) .
93. P a l a k d h a r i  v .  Manners (1895) I .L .R .  23 C a l .  179 180. 
9*K Manmoth v .  Anath (191®) 23 C.W.N. 201 a t  202.
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95
down t h a t  11 i n  o rd e r  to prove a custom o r  u sag e  o f  

t r a n s f e r a b i l i t y ,  what i s  n e c e s sa ry  to  p rove  i s  t h a t  such 

t r a n s f e r s  have been made to  th e  knowledge and w i th o u t  t h e  

c o n se n t  o f  th e  l a n d l o r d ,  and t h a t  t h e y  have been r e c o g n i s e d
96

by him e i t h e r  w i thou t  payment o f  nnza r  o r  upon payment o f

a n a z a r ,  a l s o  f i x e d  by custom. The u s a g e s  to  be e f f e c t i v e

must h o t  be a governing u sag e ,  but one wh<|Lh has a l r e a d y

grown up1*. The p roo f  o f  custom was so s t r i n g e n t  t h a t  nno

such  custom or  usage has ever been p roved  and t h e r e  i s  n o t

a s i n g l e  r e p o r t e d  case where i t  was h e ld  t h a t  such a custom

o r  usage  had been proved to  th e  s a t i s f a c t i o n  o f  th e  C o u r t .

The r e s u l t ,  t h e r e f o r e ,  was t h a t  the  p r o v i s i o n  c o n ta in e d
97

i n  i l l u s t r a t i o n  (1 ) o f  s e c t i o n  183 as  to  t r a n s f e r  o f
98

occupancy h o ld in g  o f  p ro o f  o f  l o c a l  u sage  proved  n u g a to r y ” .

95. B uzl i il  v .  S a t i s  (1908) 15 C.W.R. 752 a t  756.
| 6 . !n a z a r 1 = t r a n s f e r  f e e .
97* I l l u s t r a t i o n  (1) o f  s e c t i o n  183 o f  th e  Bengal Tenancy 

A c t ; 1885r P&QVi d e d :
nA usage  under w h ich  a r a i y a t  i s  e n t i t l e d  to  s e l l  h i s  

h o ld in g  w i th o u t  th e  consent o f  h i s  l a n d l o r d  i s  n o t  
i n c o n s i s t a n t  w i th ,  and i s  n o t  e x p r e s s l y  o r  by n e c e s s a r y  
i m p l i c a t i o n  m odif ied  o r  a b o l i s h e d  by, t h e  p r o v i s i o n s  o f  
t h i s  A ct .  That u sag e ,  a c c o rd in g ly ,  w h e n e v e r  i t  may 
e x i s t ,  w i l l  n o t  be a f f e c t e d  by t h i s  A ct11.

98 . S .C .S en ,  The Bengal Tenancy Act ( C a l c u t t a :  M .C .Sarkar  
& Sons,  1929 , 7 th  l id .)  p. 2 5 ^ ' The r e p o r t  o f  th e  Land 
Revenue Commission, Bengal d a ted  2 1 s t  March, lQ^fO, v o l . I ,  
p a r a .  l j o .



In  r e g a r d  to  th e  t r a n s f e r  o f  n o n - t r a n s f e r  a b le  

occupancy h o l d in g s ,  a p a r t  from custom o r  l o c a l  u s e ,  r e a l  

d i f f i c u l t i e s  a ro se  and mueh co n fu s io n  p r e v a i l e d .  At l a s t  

i n  191^ th e  C a l c u t t a  High Court i n  t h e  F u l l  Bench d e c i s i o n
99

in  Dayamayj v .  Ananda removed d i f f i c u l t i e s  and in t ro d u c e d

a deg ree  o f  c e r t a i n t y  i n  th e  law. In  t h a t  case  t h e  l e a r n e d

ju dg es  l a i d  down th e  fo l lo w in g  p r o p o s i t i o n s

u ( l )  The t r a n s f e r  o f  t h e  whole or a p a r t  i s  o p e r a t i v e

as a g a i n s t  t h e  r a i y a t ,

(a) where i t  i s  made v o l u n t a r i l y ,

(b) where i t  i s  made i n v o l u n t a r i l y  and th e  r a i y a t  w i th  

knowledge f a i l s  o r  omit) t o  have the  s a l e  s e t  a s i d e .

A s a l e  i s  made i n v o l u n t a r i l y  where i t  i s  i n  e x e c u t io n  o f  

a money d e c r e e , , b u t  n o t  o f  a d ec ree  founded  on a m ortgage 

o r  charge v o l u n t a r i l y  made.

11 (2) The t r a n s f e r  i s  o p e r a t i v e  as a g a i n s t  t h e  l a n d l o r d  i n  

a l l  ca ses  i n  which i t  i s  o p e r a t i v e  a g a i n s t  t h e  r a i v a t , 

p ro v id e d  th e  l a n d l o r d  has g iven  h is  p r e v io u s  o r  s u b seq u en t  

c o n s e n t .  Where th e  t r a n s f e r  i s  a s a l e  o f  th e  whole h o ld in g ,  

t h e  l a n d l o r d ,  i n  t h e  absence o f  h i s  c o n s e n t ,  i s  o r d i n a r i l y  

e n t i t l e d  t o  e n t e r  on t h e  h o ld in g ;  bu t  where t h e  t r a n s f e r

i s  o f  a p a r t  on ly  o f  th e  h o ld in g ,  o r  n o t  by way o f  s a l e ,

99. (191*0 18 C.W.N. 971 F.B.



th e  l a n d l o r d ,  though he has n o t  c o n s e n te d ,  i s  n o t  o r d i n a r i l y

e n t i t l e d  to  r e c o v e r  p o s s e s s i o n  of. t h e  h o ld in g ,  u n l e s s  t h e r e
in

has been (a) an abandonment w i t h / t h e  meaning o f  s e c t i o n  
1

87 o f  th e  Bengal Tenancy A ct ,  o r  (b) a r e l i n q u i s h m e n t  o f  

th e  h o l d i n g , . o r  (c) a r e p u d i a t i o n  o f  th e  te n a n c y .

Where t h e r e  has been a r e l i n q u i s h m e n t  o r  r e p u d i a t i o n  or  

n o t ,  depends on th e  s u b s t a n t i a l  e f f e c t  o f  what has been 

done i n  each  c a se .

M(3) The t r a n s f e r  o f  t h e  whole o r  a p a r t  i s  o p e r a t i v e  a s

a g a i n s t  a l l  o th e r  p e r s o n s ,  where i t  i s  o p e r a t i v e  a g a i n s t

the  r a i y a t 11.
   2

A f t e r  t h a t  d e c i s i o n  a case  came up i n  1?20 b e f o r e

th e  C a l c u t t a  High Court  where th e  e n t i r e  body o f  l a n d l o r d s  

o b ta in e d  a money d ec ree  a g a i n s t  an occupancy r a i y a t  under  

them and, i n  e x e c u t io n  o f  t h a t  d e c r e e ,  a t t a c h e d  t h e  h o ld in g ^ ,  

which was not t r a n s f e r a b l e  by custom or. u s a g e .  The q u e s t i o n
3

a ro se  w h e t h e r , i n  v iew o f  t h e  d e c i s i o n  i n  Dayamayj1s c a s e , 

t h e  l a n d l o r d  cou ld  a t t a c h  t h e  n o n - t r a n s f e r a b l e  occupancy 

h o ld in g  in  e x e c u t io n  o f  t h e  money d e c r e e .  I t  was d ec id e d  

by a s p e c i a l  Bench o f  sev en  Jud ges  i n  t h e  a f f i r m a t i v e  and

1. I n f r a , p p . 246-47 .
2 .  Chandra Binode v .  Ala Bux (1920) I .L .R .  4-8 C al .  184

S.B. = 24  C.W.L. 818 S.B.
3 .  (191^) 18 C.W.N. 971 F.B.
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t h e  l e a r n e d  Judges l a i d  down: uThe d e c i s i o n  o f  t h e  F u l l
3

Bench i n  Dayamayj v .  Ananda r e q u i r e s  p a r t i a l  m o d i f i c a t i o n ,  

nam ely ,  t h e  fo l lo w in g  should  be s u b s t i t u t e d  f o r  th e  f i r s t  

p r o p o s i t i o n  en u n c ia te d  t h e r e i n  r e g a r d i n g  t h e  t r a n s f e r  f o r  

v a lu e  o f  occupancy ho ld in g s  a p a r t  from custom o r  l o c a l  

u s a g e : -

nThe t r a n s f e r  o f  th e  whole or a p a r t  i s  o p e r a t i v e  as  

a g a i n s t  t h e  r a i y a t , whether i t  i s  made v o l u n t a r i l y  o r  

i n v o l u n t a r i l y 11.

This  m o d i f i c a t i o n  pu t  in v o lu n ta ry  s a l e s  on th e  same f o o t i n g

as  v o l u n t a r y  s a l e s  o f  n o n - t r a n s f e r a b l e  occupancy h o ld in g s ,
3

and o v e r r u l e d  th e  former d i c i s i o n  i n  Dayamayj1 s case  p ro  

t a n t o .
3

The e f f e c t  o f  th e  F u l l  Bench d e c i s i o n  i n  Dayamayj1 s 

case  on th e  r i g h t s  o f  the  l a n d lo r d  in  r e s p e c t  o f  t r a n s f e r  

o f  an  occupancy ho ld ing  was f u r t h e r  c o n s id e r e d  i n  a s e r i e s  

o f  d e c i s i o n s ,  amongst which r e f e r e n c e  may be made t o  Ramesh
4

v .  D a ib a . In  t h a t  case an e n t i r e  occupancy h o ld in g  was 

s o l d  i n  e x e c u t io n  o f  a money decree  as w e l l  a s  a m ortgage 

d e c re e  and t h e r e a f t e r  th e  r a i y a t  took  a s u b - l e a s e  from th e  

t r a n s f e r e e  and co n t inu ed  to  remain  i n  p o s s e s s i o n  o f  some 

c u l t u r a b l e  p l o t s  and homestead forming p a r t  o f  t h e  l a n d s  

o f  t h e  ten an c y  but no lo n g e r  p a id  r e n t  to  t h e  l a n d l o r d ,

4. (1924) 28 C.W.N. 602.



though t h e r e  was no p roo f  o f  r e f u s a l  to  pay r e n t  and 

th e  l a n d l o r d  d id  n o t  r e c o g n i s e  th e  a u c t i o n  pu rch ase r*

I t  was h e l d ,  i n  a s u i t  by th e  l a n d l o r d  a g a i n s t  t h e  

t r a n s f e r e e  fo r  e je c tm e n t ,  t h a t  upon th e  f a c t s  found t h e r e  

was i n  law no abandonment or r e p u d i a t i o n  o f  t h e  ten an cy  

by th e  r a i y a t , and the  l a n d l o r d ,  n o t  having  i n  consequence 

t h e  r i g h t  to  p r e s e n t  p o s s e s s io n ,  was n o t  competent t o  e j e c t  

t h e  t r a n s f e r e e ,  but t h a t  i n  a p r o p e r ly  framed s u i t  he would 

be e n t i t l e d  to  a d e c l a r a t i o n  t h a t  th e  t r a n s f e r e e  had no 

r i g h t s  i n  t h e  lan d s  as a g a in s t  the  l a n d l o r d .  In  d e l i v e r i n g  

t h e  judgement o f  th e  Court Rankin J . ,  o h s e r v e d : -

11 One has to  f i n d  whether n o th in g  i s  l e f t  in  t h e  

t e n a n t  which would p rev en t  the  zemindar  from recover^Zng 

th e  p o s s e s s i o n  from th e  pe rso n  who c la im s  under  t h e  t r a n s f e r .  

The l a n d l o r d  has to  show t h a t  he i s  e n t i t l e d  to  p o s s e s s i o n  

o f  th e  l a n d  now11.

The considerable d i f f i c u l t i e s  a r i s in g  from th e  

n o n -tr a n s fe r a b le  nature o f  occupancy h o ld in g  was brought 

to  the a t t e n t io n  o f  Government. In Dayamayj1 s case th e  

F u l l  Bench observed:-

nWe would on ly  add t h a t  th e  u n c e r t a i n t y  as  t o  t h e  

t r a n s f e r a b i l i t y  o f  ho ld ings  has been one o f  t h e  most 

f r u i t f u l  sou rce  o f  l i t i g a t i o n ,  and i t  i s  u r g e n t l y  n e c e s s a r y

5 . Ib id . , p .609 .
6 . (19m-) 18 C.W.N. 971 at 991 F.B.



t h a t  i t  sh ou ld  be s e t  a t  r e s t  by th e  l e g i s l a t u r e 11.

In  1921 the  m a t te r  was ta k e n  up by t h e  Government 5 

a s t r o n g  committee under th e  cha irm ansh ip  o f  S i r  J .H .K e e r  

was a p p o in te d  i n  August o f  t h a t  y e a r  t o  c o n s id e r  and 

r e p o r t  to  Government on n e c e s sa ry  amendments to  th e  Bengal 

Tenancy A c t ,  1885. The Committee s u b m i t te d  t h e i r  r e p o r t  

t o g e t h e r  w i th  a p re l im in a ry  d r a f t  o f  a B i l l  on t h e  19t h  

December, 1922 recommending i n t e r  a l i a  r e c o g n i t i o n  o f  t h e
7

r i g h t  to  t r a n s f e r  occupancy h o ld in g s :  A B i l l ,  based

s u b s t a n t i a l l y  on th e  d r a f t  p re p a re d  by t h e  com m ittee ,  was

in t ro d u c e d  i n  th e  Bengal Council  on t h e  3 r d  December, 1925*

In  t h e  s ta t e m e n t s  o f  o b j e c t s  and reasons  o f  t h a t  B i l l ,  i t  
8

was s t a t e d : -

11 The d i f f i c u l t i e s  in  the  e x i s t i n g  law r e g a r d i n g  

th e  t r a n s f e r  o f  occupancy ho ld ing s  were b ro u g h t  to  th e  

n o t i c e  o f  Government by th e  High C o u r t ,  which r e p r e s e n t e d  

th e  d e s i r a b i l i t y  o f  l e g i s l a t i o n  to  make i t  d i e a r  w h e th e r ,  

i n  th e  absence  o f  a usage e n t i t l i n g  a r a i y a t  to  s e l l  h i s  

h o ld in g  w i th o u t  the  l a n d l o r d s  c o n s e n t ,  such  a s a l e  i s  

v o id  ab i n i t i o  o r  merely v o id a b le  a t  th e  w i l l  o f  th e  

l a n d l o r d .  I t  i s  p rov ided  to  r e c o g n i s e  t h e  p r e v a l e n t  p r a c t i c e  

and to  g iv e  to  th e  occupancy t e n a n t  a r i g h t  o f  t r a n s f e r *

7* The r e p o r t  o f  S i r  J*H*Keer Committee o f  December 1922, 
p a r a s .  7* 8 and 9 = The C a l c u t t a  G a z e t t e  d a te d  1 0 th  
J a n u a ry  1923, p a r t  17, p p . ^ 5 .

8 . p a r a ,  b  = The C a l c u t t a  G aze t te  d a te d  J u l y  12, 1928, 
p a r t  IV, p . 95*



At th e  same time i t  i s  d e s i r a b l e  to  s e c u r e  to  th e  l a n d l o r d  

th e  premium which in  most p a r t s  o f  Bengal  he now l e v i e s  as  

th e  p r i c e  o f  h i s  r e c o g n i t i o n  o f  th e  t r a n s f e r e e  as h i s  

t e n a n t ,  and a l s o  to p r o t e c t  him a g a i n s t  u n d e s i r a b l e  t e n a n t s *  

The B i l l ,  t h e r e f o r e ,  i n c lu d e s  p r o v i s i o n s  f o r  t h e  payment 

o f  a t r a n s f e r  f e e  to  th e  l a n d l o r d ,  and a l s o  g iv e s  him t h e  

r i g h t  to  have the  ho ld ing  t r a n s f e r r e d  t o  h i m s e l f  on payment 

to  th e  t r a n s f e r e e  o f  th e  c o n s i d e r a t i o n  money and 10 p e r  

cen t  compensation* The t r a n s f e r  f e e  w i l l  n o t  be p a y a b le  

in  th e  case o f  a t r a n s f e r  by bequest  i n  fa v o u r  o f  a n a t u r a l  

h e i r ,  nor w i l l  th e  l a n d l o r d  have th e  r i g h t  to  p u rc h ase  t h e  

ho ld ing  i f  th e  t r a n s f e r  i s  o f  t h i s  k in d  o r  i s  made to  a 

c o - sh a re r  in  th e  tenancy11*
9

We have no ted  be fo re  t h a t  B i l l  o f  1925 was r e f e r r e d

t o  a S e l e c t  Committee, which r e v i s e d  t h e  B i l l  i n  so many

m a t e r i a l  r e s p e c t s ,  t h a t  Government was u n a b le  to  a c c e p t  i t

w i th o u t  f u r t h e r  ex am ina t ion .  In  1928 Government, a f t e r

ta k in g  f u r t h e r  a d v ic e ,  p re p a red  a f r e s h  B i l l .  In  t h e

course o f  d i s c u s s io n  o f  the  B i l l  o f  1928, Mr.F.A. S achse ,

speaking o f  th e  n e c e s s i t y  o f  such a p r o v i s i o n  l e g a l i s i n g
10

t r a n s f e r  o f  occupancy h o ld in g s ,  s a i d i -

!,In  1885 i t  was s e r i o u s l y  p ro p o sed  to  make 

occupancy r i g h t s  t r a n s f e r a b l e  and a l s o  to  make t h e  p r o v i s i o n  

f o r  p re -em p t io n .  The id e a  was g iven  up because  th e

9* Supra,  P-197*
1G.Bengal L e g i s l a t i v e  C ounci l  P ro c e e d in g s ,  1928, vol.XXX,

N o  * 2 -  -  A ? ft a



l e g i s l a t o r s  o f  t h a t  t ime t h o u g h t t h a t  th e y  d id  n o t  know 

enough o f  l o c a l  custom. Now t h a t  ^3 y e a r s  have p a s s e d  and 

r e c o r d s  o f  r i g h t s  have been p re p a re d  f o r  n e a r l y  a l l  d i s t r i c t s  

o f  B eng a l ,  we t h i n k  we know something ab o u t  l o c a l  custom 

and we have d r a f t e d  a l l  t h e s e  p r o v i s i o n s  w i t h  t h e  p u rp o se  

o f  c o n v e r t in g  common p r a c t i c e  in to  law and a l s o  o f  making 

th e  law c l e a r e r  and more d e f i n i t e *  We have been gu ided  

by what we c o n s id e r  to  be t h e  l o c a l  custom i n  a m a j o r i t y  

o f  d i s t r i c t s  o f  Bengal.  We q u i t e  admit t h a t  our B i l l  w i l l  

n o t  s u i t  th e  custom o f  e v e ry  d i s t r i c t ,  much l e s s  eve ry  

s u b - d i v i s i o n  o f  a d i s t r i c t ,  but i t  i s  q u i t e  im p o ss ib le  to  

have a s e p a r a t e  Tenancy Act fo r  each  d i s t r i c t *  T h e re fo re  

we have d r a f t e d  th e s e  p r o v i s i o n s  w i th  t h e  id e a  t h a t  t h e y  

w i l l  s u i t  th e  m a jo r i t y  o f  th e  d i s t r i c t s  o f  B enga l11 *

A ccord ing ly  th e  l e g i s l a t u r e ,  by t h e  Amending Act 

o f  1928 , gave s t a t u t o r y  r e c o g n i t i o n  to  t h e  customary r i g h t  

to  t r a n s f e r  occupancy h o ld in g s  in  s e c t i o n  26b which r a n  

t h u s : -

n26B. The ho ld ing  o f  an occupancy r a i y a t  o r  a 
s h a re  o r  a p o r t i o n  t h e r e o f ,  t o g e th e r  w i t h  t h e  r i g h t  o f  
occupancy t h e r e i n ,  s h a l l ,  s u b j e c t  to , ; th e  p r o v i s i o n s  o f  
t h i s  Act,  be capab le  o f  be ing  t r a n s f e r r e d  i n  t h e  same 
manner and to  th e  same e x t e n t  as o th e r  immovable p r o p e r t y 11.

The r i g h t  to  t r a n s f e r  an occupancy h o ld in g  was, how ever , ,

s u b j e c t  to  two c o n d i t i o n s :  (a) the  payment o f  s a la m i  c a l l e d



11
t h e  l a n d l o r d 1 s t r a n s f e r  f e e  and th e  la n d lo rd 's  r i g h t  o f  

12
p re - e m p t io n .  The l a n d l o r d  could n o t  t a k e  away th e  r i g h t

13
o f  t r a n s f e r  from th e  r a i y a t  by any c o n t r a c t  w i th  him.

The y e a r  1938 brought  new b e n e f i t s  to  th e  Bengal 

r a j y a t s . The l e g i s l a t u r e ,  under th e  Amending Act o f  t h a t  

y e a r ,  a b o l i s h e d  the l a n d l o r d 1 s r i g h t  o f  s a la m i  and p r e 

em ption .  An occupancy r a i y a t  was l e f t  f r e e  to  t r a n s f e r  

h i s  h o ld in g  o r  p a r t  t h e r e o f  w i tho u t  payment o f  any f e e  t o  

h i s  l a n d l o r d  and the  l a n d l o r d  had no lo n g e r  th e  r i g h t  t o  

o u s t  th e  t r a n s f e r e e  by e x e r c i s i n g  th e  r i g h t  o f  p r e -e m p t io n .  

The Act r a t h e r  gave a r i g h t  o f  p re -e m p t io n  to  a c o - s h a r e r  

w i th  t h e  occupancy r a i y a t  when a p o r t i o n  o r  sh a re  o f  th e  

h o ld in g  was t r a n s f e r r e d  w i th  c e r t a i n  e x c e p t io n s .  I t  was 

3 &fluge4  t h a t  th e  r i g h t  o f  p re -em p t io n  g iv e n  to  th e  c o - s h a r e r  

would help  to  m a in ta in  the  c o n s o l i d a t i o n  o f  h o ld in g s  and 

p r e v e n t  p r o p e r t y  from p ass in g  from th e  f a m i ly  i n t o  th e  hands 

o f  s t r a n g e r s .

Every t r a n s f e r  o f  an occupancy h o ld ing  must be

11.  The Bengal Tenancy Act,  1885, s e c t i o n s  26d ,  26E, 26h
and 2 6 j  as amended by th e  Act o f  1928; Notes on c l a u s e
23 o f  t h e  B i l l  o f  1928 = The C a l c u t t a  G a z e t t e  d a te d

* 1 2 th  J u l y ,  1928, p a r t  I ' / ,  p . 98 .
12 .  The -Bengal Tenancy Act,  1885, s e c .2 6 F ;  Notes on c l a u s e  

23 o f  t h e  B i l l  o f  1928 .
13 .  The Bengal Tenancy A ct ,  1885, s e c . 178(1) ( g ) .

I b i d . , s e c .2 6 F ,  as amended by th e  Act o f  1938.



made by registered  instrument except in cases of a bequest
15

or a sale  in execution of a decree. The instrument must

be accompanied by a notice giving particulars of  the

transfer together with the process fee for service of the

notice  on the landlord or landlords who were not oarties
16

to the transfer. I f  the transfer was only of a portion  

or share of the holding, similar notice and process fee  

must be f i l e d  for service of  the notice on a l l  the other

co-sharer tenants of the holdings who were not parties  to
17

the transfer .  In the case of bequest of  a holding or 

portion or share thereof, notice for service  upon the 

landlord or landlords and process fee must be f i l e d

before the grant of probate or l e t t e r s  of  administration
18

by the court. no court or Revenue o f f ic e r  would confirm

the sale  of a holding or portion of share thereof in

execution of a decree or a c e r t i f i c a t e ,  nor would a court

make a decree or order absolute for foreclosure of a

mortgage, u n t i l  the purchaser or mortgagee f i l e d  notice
19and process fee for service unon the landlords and also

20
for service unon co-sharer tenants.

15. -Ibid. ? 26C(1) as amended by the Act of 1938.
16. Ibid.
17. Ibid .
1 8 . ib id .
19. Ibid.
20. Ibid.

s e c .26c (2) .  
s e c .26c (3).  
s e c .26c (**).



A f te r  amendment by th e  Act o f  1928 occupancy

h o ld in g  was t r a n s f e r a b l e  by s a l e ,  g i f t ,  w i l l ,  exchange

o r  m ortgage .  The on ly  r e s t r i c t i o n  was t h a t  t h e  r a i y a t21
cou ld  n o t  e n t e r  i n to  a complete  u s u f r u c t u a r y  mortgage22
f o r  a p e r io d  exceed ing  f i f t e e n  y e a r s .  By t h e  Amending

Act o f  1938 i t  was f u r t h e r  d e c la r e d  t h a t  "no o t h e r  form

o f  u s u f r u c t u a r y  mortgage so e n t e r e d  i n t o  a f t e r  t h e

commencement o f  th e  Bengal Tenancy (Amendment) Act,  1928,
23

s h a l l  have any f o r c e  o r  e f f e c t " .

We may now r e c a p i t u l a t e  t h a t  b e fo re  and a f t e r  

t h e  Permanent S e t t l e m e n t  o f  1793 th e  r a i y a t  had no r i g h t  

o f  t r a n s f e r .  Under the  Rent Acts o f  1859 an(i  1869 an 

occupancy r a i y a t  could  n o t  t r a n s f e r  h i s  h o ld in g ,  ex c e p t  

w i t h  t h e  consen t  o f  h i s  l a n d l o r d ,  u n l e s s  t h e  custom o f  

t h e  co u n try  o r  l o c a l i t y  authorised such  t r a n s f e r .  The 

Bengal Tenancy A ct ,  1885 had no s p e c i f i c  p r o v i s i o n  f o r

2 1 .  Complete U s u f ru c tu a ry  mortgage means " a  t r a n s f e r  by a 
t e n a n t  o f  the  r i g h t  o f  p o s s e s s io n  i n  any l a n d  f o r  t h e  
purpose  o f  s e c u r in g  t h e  payment o f  money o r  th e  r e t u r n  
o f  g r a i n  advanced o r  to  be advanced by way o f  l o a n  upon 
th e  c o n d i t i o n  t h a t  t h e  lo a n ,  w i th  a l l  i n t e r e s t  t h e r e o n ,  
s h a l l  be deemed to  be e x t i n g u i s h e d  by t h e  p r o f i t s  
a r i s i n g  from t h e  l a n d  d u r in g  th e  p e r i o d  o f  t h e  m o r tg age" .  
(The Bengal Tenancy A ct ,  18$5* s e c . 3 (3 )  as amended by 
t h e  Act o f  1928) .

2 2 .  I b i d . y s e c .2 o G ( l ) .
23 .  I b i d . ,



t r a n s f e r  o f  occupancy ho ld in g s  but d e c l a r e d  t h a t  t h e  

r i g h t  to  t r a n s f e r ,  i f  i t  e x i s t e d  by custom, cou ld  n o t  be 

t a k e n  away by any c o n t r a c t  e n te r e d  i n t o  between th e  

l a n d l o r d  and the  r a i y a t . By the  Amending Act o f  1928, 

however, an occupancy h o ld in g  was made t r a n s f e r a b l e  i n  

t h e  same manner and to  th e  same e x t e n t  as  o t h e r  immovable 

p r o p e r t y ,  s u b j e c t  to  payment o f  l a n d l o r d s  f e e  and p r e 

em ption .  But t h e  Amending Act o f  1938 a b o l i s h e d  t h o s e  

r i g h t s  o f  l a n d l o r d s ;  r a t h e r  i t  gave th e  r i g h t  o f  p r e 

em ption  to  a c o - s h a re r  w i th  an occupancy r a i y a t .  The 

Act o f  1928 p u t  th e  on ly  b e n e f i c i a l  r e s t r i c t i o n  on t h e  

r i g h t s  o f  an occupancy r a i y a t  t h a t  he ao u ld  n o t  e n t e r  

i n t o  a complete  u s u f r u c t u a r y  mortgage f o r  a p e r io d  ex ceed ing  

15 y e a r s .

R ig h t  to  s u b - l e t .  -  The r i g h t  to  s u b - l e t  was an 

im p o r ta n t  i n c i d e n t  o f  a r a i y a t 1s h o ld in g .  At f i r s t  s i g h t  

i t  might appear to  be i n c o n s i s t e n t  w i th  t h e  u s u a l  c o n c e p t io n  

o f  th e  r i g h t  o f  a r a i y a t , he being r e g a r d e d  as  a c u l t i v a t o r
2 b

o f  t h e  s o i l .  But t h e r e  was no such i n c o n s i s t e n c y .  In
25

Dhunput v .  Gooman the  l e a r n e d  judges s a i d  t h a t  " t h e y

may n o t  be c u l t i v a t o r s  a t  a l l  th em se lv es ;  th e y  may c u l t i v a t e

t h e i r  l a n d  by h i r e d  la b o u r  o r  by u n d e r - t e n a n t s " .  A c q u i s i t i o n

2^.  The r e p o r t  o f  th e  Rent Law Commission, 1880, p a r a . 13.
25. (186*4-) * W.R. Gape v o l .  (Act X) 6 l .



o f  l a n d  f o r  th e  purpose o f  c u l t i v a t i o n  was a l l  t h a t  was
26r e q u i r e d  to  make a l e s s e e  a r a i y a t . I t  was hy  no means

27n e c e s s a r y  t h a t  he should be an a c tu a l  c u l t i v a t o r *  A

r a i y a t  d id  n o t  become a middleman, s im ply  b e c a u s e ,  i n s t e a d

o f  c u l t i v a t i n g  the  l a n d ,  he e r e c te d  shops on i t ,  l e t  them
28out  and r e c e i v e d  r e n t  from th e  shopkeepers* A r a i y a t  

w i th  a r i g h t  o f  occupancy m ight,  f o r  v a r io u s  r e a s o n s ,  be 

p re v e n te d  from c u l t i v a t i n g  a l l  h i s  l a n d s  and i t  v/ould be  

ex t re m e ly  h a r d ,  i f  the  p r i v i l e g e  of  s u b - l e t t i n g  be d e n ie d  

t o  him. The l e g i s l a t u r e ,  t h e r e f o r e ,  v e ry  w i s e l y  r e c o g 

n i s e d  h i s  r i g h t  o c c a s i o n a l ly  to  l e t  out  h i s  l a n d  o r  p o r t i o n
29o f  i t  t o  h n d e r -£ a i^ a t s *

Under the Rent Acts of 1859 and 1869* a raiyat could 

sub-let h is land without incurring forfeiture of h is  ten-

ancy^°but  he could  n o t ,  by  s u b - l e t t i n g ,  a l t e r  t h e  c h a r a c t e r
31 32o f  th e  h o l d i n g .  I t  was a l so  h e ld  i n  a number o f  c a s e s

that the mere fact of sub-letting did not make the raiyat

26. The Bengal Tenancy Act, 1885* se c .5(2); Ram v .Lukhee (1864)
1 W.R. (C .R .) 71; Kalee v. Ameerooddeen ( 1668) 9 Y/.R. 579* 

27* Durga v. Urndatarmissa (1872) 9 B.L.R.113*
28. Khu.joorunnissa v. Ahmed (1869) 11 W.R. 88 at 89«
29* S.C.Kitra, op .c it .p.305.
30. Kalee v. Ram (1868; 9 V/.R. 344; Haran v. KookEa ( 1868) 10

Y/.R. 113; Khoshal v. Joynooddeen (18&9) 12 W.R. 431; Jumeer 
v. Gone ye Cl 869)' 12 W.R. 110.

31* Karoo v. Luchmeeput ( I 867) 7 W.R. (C.R.) 15 at 17*
32. Ram v. Lukhee ( lo64) 1 Y/.R. (C.R.)71; Karoo v. Luchmeeput

JTE67 ) 7 W.R. (C.R.) 15 at 16; Lurga v. Kalidas "(1881) 9 ~ 
C.L.R.Zf$9.
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a middle-man. An occupancy raiyat could grant even a

mukarari lease to another, but i t  would be binding as

between the contracting parties only and did not affect
33the rights of the landlord. 7/here the landlord, how

ever, gave the raiyat power to sub-let, the lessee obtained
3hrights against both the landlord and the raiyat. A

lessee could not grant an under-lease for a longer term than 
35his own and sub-lessees had no more right to use the land

in contravention of the terms of the original lease than
36their lessors had.

Under the Bengal Tenancy Act, 1883 the leg islature

s im ply  c o d i f i e d  th e  e x i s t i n g  case lav/ w i th  m o d i f i c a t i o n s .

In this regard Sir Steuc-art Bayley in one of the debates
37in Council said:- '

"We have not f e l t  i t  possible to interfere with the 

long-established right of sub-letting. This existence of 

th is  right is  admitted in section 6 of the Act X of 1859> 

and the authorities consulted have almost unanimously de

clared that i t  i s  impossible now to interfere with it.,

33• Dumree v. Bissessur (1870^ 13 W.R.291 at 292.
Nehaloonissa v. Dhunoo (l870j 13 W.R. 281.

35* Hurrish v. Sreekalee (l87U) 22 W.R. 27k; Ranee Shoorut
v. Charles Binnay (1876) 25 7/.R.3U7*

36. Monindro v. Muneer (1873) 20 W.R. 230.
37* Selections, p.435•



Moreover,  i f  t h e  tendency to  a l i e n a t e ,  b y  way o f  t r a n s f e r ,  

i s  n o t  a l low ed  f r e e  p l a y ,  i t  must, f o l l o w i n g  th e  l i n e  o f  

l e a s t  r e s i s t e n c e ,  f o rc e  an o u t l e t  i n  s u b - l e t t i n g . • •A l l  t h a t  

we have f e l t  o u r s e lv e s  ab le  to  do i n  t h i s  d i r e c t i o n  i s  t o  

p ro v id e  i n  a subsequent  p o r t i o n  of th e  B i l l  ( s e c . 85 ) , t h a t  

a s u b - l e a s e ,  g iv en  w i thou t  th e  l a n d l o r d ’ s c o n s e n t ,  s h a l l  

n o t  be v a l i d  a g a in s t  him u n l e s s  r e g i s t e r e d ,  and t h a t  no 

s u b - l e a s e  f o r  a term o f  more than  n in e  y e a r s  s h a l l  be r e g 

i s t e r e d . "
38On th e  b a s i s  o f  the  r e p o r t  o f  t h e  S e l e c t  Committee, 

th e  law on th e  s u b je c t  was enac ted  i n  s e c t i o n  85 o f  th e  Act 

which r a n  t h u s : -

" 85• ( l )  I f  a r a i y a t  s u b - l e t s  o therw ise  t h a n  by  a r e g 
i s t e r e d  in s t r u m e n t ,  th e  s u b - le a s e  s h a l l  n o t  be  v a l i d  a g a i n s t  
h i s  l a n d l o r d ,  u n l e s s  made w i th  the  l a n d l o r d ’ s c o n s e n t .

" ( 2 ) A s u b - l e a s e  by a r a i y a t  s h a l l  n o t  be a d m i t te d  
to  r e g i s t r a t i o n  i f  i t  p u r p o r t s  to  c r e a t e  a te rm  ex ceed in g  
n in e  y e a r s .

”(3)  Where a r a i y a t  h a s ,  w i th o u t  the  co n se n t  o f  h i s  
l a n d l o r d ,  g r a n te d  a s u b - le a s e  by an i n s t ru m e n t  r e g i s t e r e d  b e 
f o r e  t h e  commencement o f  t h i s  A c t ,  th e  s u b - l e a s e  s h a l l  n o t  be  
v a l i d  f o r  more th a n  n ine  y ea rs  from th e  commencement o f  t h i s  
A c t . "

Under t h a t  s e c t i o n  an occupancy r a i y a t  was e n t i t l e d  to  

s u b - l e t  b u t  i n  o rd e r  t h a t  th e  s u b - l e a s e  might be  v a l i d  a g a i n s t  

h i s  l a n d l o r d ,  i t  must comply w i th  two c o n d i t i o n s : -  ( a )  i t  must

3 8 .  P a ra  37 o f  th e  r e p o r t  d a ted  12th  F e b ru a ry  I 885 = S e l e c t i o n s
p .4 0 6 .



be by  a r e g i s t e r e d  in s t ru m e n t ,  and (b )  i t  must be f o r  a 

term  n o t  ex c eed in g  n in e  y e a r s .  A p p a re n t ly  i f  an 

u n d e r - r a i y a t i  l e a s e  was e f f e c t e d  by a r e g i s t e r e d  docu

ment and was n o t  f o r  more th an  n ine  y e a r s ,  t h e  q u e s t i o n  

o f  l a n d l o r d ’ s c o n se n t  was no t  of  much im p o r tan ce ;  i t  

was v a l i d  w hether  he consen ted  or n o t .  An u n d e r -  

r a i y a t  l i v i n g  u n der  th e  p r o t e c t i o n  o f  th e  r a i y a t  cou ld

e f f e c t i v e l y  r e s i s t  d i s p o s s e s s i o n  by  t h e  s u p e r i o r  l a n d -  
39l o r d .  The con sen t  of th e  l a n d lo r d  c o u ld  n o t

v a l i d a t e  a l e a s e  which was i n  c o n t r a v e n t io n  *14Ena

o f  s e c t i o n  83( 2 ) . ^  That c lau se  p ro v id e d  t h a t

"a s u b - l e a s e  by a r a i y a t  s h a l l  n o t  be ad m i t te d  to  r e 

g i s t r a t i o n ,  i f  i t  p u r p o r t s  to  c r e a t e  a term e x c e e d in g  

n in e  y e a r s . .11 I t  was co n s t ru ed  to  mean t h a t  a sub

l e a s e  o f  a h o ld in g  w i th o u t  th e  consen t  o f  t h e  l a n d l o r d ,  

though c r e a t e d  by  a r e g i s t e r e d  in s t ru m en t  f o r  a
h ip e r io d  exceed ing  n in e  y e a r s  was a l t o g e t h e r  void*.

39 .  Mahomed v .  Choa L a i  (1910) 13 C .L . J .  h99 .  
^0* Madan v .  T a r i n i  TT919) 5b I .C .  625*
W-* S r i k a n t  v .  Saroda ( I 898 ) I .L .R .  26 C a l .  b6 ; 

Telam v .  Adu (1913) 17 C.W.1T. h68.



It  waB observed that there was nothing in section 85 

authorising the Court to sp lit  up the contract of sub

le t t in g  into two parts, a valid portion extending to a 

period of nine years and an invalid portion for the
j» o

remainder of the term. It was equally void i f  the

sub-lease was otherwise than by a registered document.^ 

There were conflicting decisions on the question 

whether a sub-lease granted in contravention of section  

85 of the Act was binding between the parties and their  

representatives or was absolutely void. The matter 

ultimately came up before a Full Bench of the Calcutta 

High Court in Chandra v. Am.iad. ^  In that case the 

whole law on the point was thus summarised:-

“Where the lease, purporting to be of a per

manent character, is  granted on the face of the docu

ment, by a raiyat (not being a raiyat holding at a fixed  

rate) to an under-ra iyat, the lease is  not operative as 

a permanent lease between the raiyat and the under-ra iya t. 

But as the tenancy of a-n. under- raiyat may be created with

out a written lease, the grantee in such a case i s  an

42. Srikant v. Saroda (1898) I.L.R. 26 Cal. 46 at 4 8 .
43* Peary v. Badal Tl900) I .I .E . 28 Cal. 205.
4 4 . (1920) I .I .E . 48 Cal. 783 F.B.
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u n d e r - r a i y a t  who h o lds  o th e rw ise  t h a n  u n d e r  a  w r i t t e n  

l e a s e  and h i s  ten an cy  i s  l i a b l e  t o  be t e r m i n a t e d  i n  

th e  manner p ro v id ed  by s e c t i o n  49 ( b ) ;  t i l l  th e  

te n a n c y  has  been t e r m i n a t e d ,  th e  g r a n t o r  can n o t  t r e a t  

him a s  a  t r e s p a s s e r .

“Where the  l e a s e ,  p u r p o r t i n g  to  be of a p e r 

manent c h a r a c t e r , i s  g r a n t e d  by a p e r so n ,  who, on t h e  f a c e  

of a  document, p r o f e s s e s  to  have a h ig h e r  s t a t u s  t h a n  

t h a t  of a  r a i y a t  ( f o r  example, t h a t  of a  t e n u re -h o ld e jp  

o r  a  r a i y a t  a t  f i x e d  r a t e ) ,  th e  g r a n t e e ,  when h i s  t i t l e  

a s  permanent l e s s e e  i s  c h a l l e n g e d  by h i s  g r a n t o r ,  may 

invoke t h e  a i d  of the  d o c t r i n e  of estoppel}, and p le a d  thajt  

t h e  g r a n t o r  cannot  be p e r m i t t e d  t o  prove th e  f a l s i t y  of 

t h e  r e c i t a l s  i n  th e  document (on th e  f a i t h  of which he 

too k  th e  l e a s e )  so as  t o  enab le  him to  d e r o g a te  from 

h i s  g r a n t .

“Where th e  l e a s e ,  p u r p o r t i n g  to  be of a permanent 

c h a r a c t e r  i s  g iv en  by a p e r so n  who, on t h e  f a c e  of th e  

document, p r o f e s s  t o  have a h ig h e r  s t a t u s  t h a n  t h a t  of 

t h e  r a i y a t  ( f o r  example, t h a t  of a t e n u r e - h o l d e r  or a 

r a i y a t  h o l d i n g  a t  a f i x e d  r a t e )  and th e  g r a n t e e  in v o k es  

th e  a i d  of th e  d o c t r i n e  of e s t o p p e l  i n  answ er  t o  a 

c h a l l e n g e  of h i s  t i t l e  a s  permanent l e s s e e  by h i s  g ran to r^



i t  may be a  m a t t e r  f o r  argument w h e the r  su ch  p l e a  may 

be d e f e a t e d  by th e  g r a n t o r  on p r o o f  t h a t  t h e y  had con

s p i r e d  by f a l s e  r e c i t a l s  t o  evade t h e  p r o v i s i o n s  of 

t h e  s t a t u t e .  ”
4.5I n  J a l a d h a r  v. A m r i t a ^ i t  was h e l d  t h a t  t h e  e s t o p p e l  

a v a i l a b l e  i s g a i n s t  t h e  r a i y a t  would n o t  be a v a i l a b l e  

a g a i n s t  t h e  p e r so n  who p u rc h a s e d  t h e  i n t e r e s t  of th e  

r a i y a t  a t  an  e x e c u t io n  s a l e  and a c q u i r e d  a  new t i t l e  

from  t h e  l a n d l o r d .

A q u e s t i o n  which o f t e n  a r o s e  was t h e  e f f e c t  of 

a  s t i p u l a t i o n  i n  a s u b - l e a s e  f o r  r e n e w a l  a f t e r  th e  ex

p i r y  of th e  s t a t u t o r y  p e r io d  of n in e  y e a r s .  I t  was 

h e l d  t h a t  such  a renew al  c l a u s e  was v a l i d  and d id
A

n o t  c o n t r a v e n e  th e  p r o v i s i o n s  of s e c t i o n  85 and  th e  

u n d e r - r a i y a t  cou ld  n o t ,  on th e  e x p i r y  of t h e  t e rm ,  be 

e j e c t e d  w i th o u t  an o f f e r  of a  f r e s h  l e a s e  on a  f a i r  

r e n t . ^  When an  u n d e r - r a i y a t i  l e a s e  f o r  n in e  y e a r s  

p ro v id e d  t h a t ,  upon th e  e x p i r y  of t h e  te rm  of th e  

k a b u l i a t . a  f r e s h  s e t t l e m e n t  would be made an d ,  u n t i l

45« (1927) 105 I.,C. 64-1.
4 6 . A l i  v. Nayan (1903) 15 C .L . J .  122; L an i  v .  .Muhammad 

T l 9 l 5 )  20 C.W.N. 948; S u lach an a  v. K a l i . A. I . E .  1925 
Cal.  516.

47 .  A l i  v. Nayan (1903) 15 C .L .J .  122.
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i t  was made, th e  c o n d i t io n  i n  th e  k a b u l i a t  would rem ain
2i8i n  f o r c e ,  i t  was h e ld  t h a t  such a c o n t r a c t  o f  t e n a n c y  

be tw een  t h e  r a i y a t  and an u n d e r - r a i y a t  was v a l i d  i n  law , 

so f a r  as t h e  c o n t r a c t i n g  p a r t i e s  were c o n c e rn e d .  A 

p r o v i s i o n  f o r  renewal i n  a l e a s e  does n o t  im p a r t  perman-
Ll Q

ency b u t  th e  terms of  r e - s e t t l e m e n t  must n o t  be v ague .

I f  t h e  c o n d i t i o n s  of r e - s e t t l e m e n t  were s p e c i f i c  as  to  t h e

term o f  y e a r s  and i f  th e  r e n t a l  was s p e c i f i c a l l y  s t a t e d ,

th e  u n d e r - r a i y a t  cou ld ,  i n  a s u i t  f o r  e j e c tm e n t  b y  th e

r a i y a t , p l e a d  i n  defence  h i s  r i g h t  to  s p e c i f i c  p e r fo rm -
50ance o f  th e  covenant f o r  re n ew a l .  7/here th e  covenan t  

f o r  such a renewal d id  no t  s t a t e  the  terms o f  r e n e w a l ,  

th e  new l e a s e  would be f o r  th e  same p e r io d  and on th e  

same te rm s  as  the  o r i g i n a l  l e a s e  i n  r e s p e c t  o f  a l l  t h e  

e s s e n t i a l  c o n d i t io n s  t h e r e o f ,  excep t  th e  covenan t  f o r
v

51renew al  i t s e l f .  I f  the  l e a s e  d id  no t  s t a t e  by  whom
52t h e  o p t i o n  was e x e r c i s a b l e ,  i t  was h e ld  t h a t  i t  was ex 

e r c i s a b l e ,  n o t  merely by th e  l e s s e e  p e r s o n a l l y ,  b u t  a l s o

4 8 .  Abdul v .  Abdul (1911) 16 C.W.N. 618 a t  619-20 .
49* S e c r e t a r y  o f  S t a t e  v .  Forbes  (1912) 16 C .L . J .  217*-
50 .  S u rendra  v .  Dina Bandhu (1908) 13 C.W.N. 595 a t  596.,
5 1 .  Lani  v .  Muhammad (1 91 5 T 20 C.W.N. 948; S e c r e t a r y  o f  

S t a t e  v .  Forbes  (1912) 16 C .L . J .  217 at~ 2 lS .
5 2 .  S e c r e t a r y  of S t a t e  v .  Forbes ( l9 1 2 )  16 C .L . J .  217 a t  218*



b y  h i s  r e p r e s e n t a t i v e  i n  i n t e r e s t .  A l e s s e e ,  e n t i t l e d  

t o  a ren ew a l  o f  the  l e a s e  on th e  o r i g i n a l  t e rm s ,  was en

t i t l e d  to  r e f u s e  to  accep t  a renewal on c o n d i t i o n s  e s s 

e n t i a l l y  d i f f e r e n t  from th e  te£ms of th e  o r i g i n a l  g r a n t  

and c a l c u l a t e d  to  p r e j u d i c e  s e r i o u s l y  t h e  p o s i t i o n  o f  t h e  

l e s s e e . "

Such was th e  r i g h t s  o f  an occupancy r  a i y a t  as

r e g a r d s  a u b - l e t t i n g  o f  h i s  land  b e f o re  t h e  Bengal  Tenancy

(Amendment) A c t ,  1928. That  amendment g r e a t l y  e n l a r g e d

h i s  r i g h t s  by  r e p e a l i n g  s e c t i o n  85 o f  th e  A c t .  As a

r e s u l t  an occupancy r  a i y a t  was f r e e  to  s u b - l e t  h i s  h o l d i n g

w i th o u t  any r e s t r i c t i o n s .  The l a n d l o r d  c o u ld  n o t  ta k e

away h i s  r i g h t  to  s u b - l e t  by  any c o n t r a c t*

R ig h t  to  s u r r e n d e r  h o l d i n g ; -  A r a i y a t , w h e th e r

occupancy o r  non-occupancy o r  m okarari  o r  non- m o k a r a r l ♦

had th e  r i g h t  to  s u r r e n d e r  h i s  h o ld in g .  I n  t h i s  r e g a r d

th e  l e a r n e d  judges  of  th e  J u d i c i a l  Committee o f  th e  F r i v y
55C o un c i l  s a i d : - "

"The r i g h t  o f  r e l in q u i s h m e n t  i s  a p r i v i l e g e  feiven 

t o  th e  t e n a n t s ,  by  means of  which th e y  may r e s t r i c t  t h e

53 .  I b i d . , p . 219.
5 4 .  The Bengal Tenancy A c t ,  1885, s e c .  178 (3  )(<!)•
55* Ram v .  Ranigange Coal A s s o c ia t io n  (1898)  I . L . R .  26 C a l .  

29 a t  37 P .C .



l e a s e ,  and e s t a b l i s h  t h e i r  t e n u re  upon a new "bas is ,  o r  

may e x t i n g u i s h  t h e  l e a s e  a l t o g e t h e r ;  and t h e  t e n a n t s  

cann o t  a v a i l  them se lves  o f  t h a t  p r i v i l e g e  t o  any e x t e n t ,  

u n l e s s  t h e y  s t r i c t l y  observe  th e  c o n d i t i o n s  which a r e  

e i t h e r  e x p re s s e d  o r  a re  p l a i n l y  im p l ied  i n  t h e  l e a s e  

i t s e l f ” #

Under s e c t i o n  19 o f  th e  Bengal Rent A c t ,  1859* and

s e c t i o n  20 o f  th e  Bengal A ct ,  18699 any r a i y a t  who d e s i r e d

to  r e l i n q u i s h  t h e  land  h e ld  o r  c u l t i v a t e d  by  him was a t

l i b e r t y  t o  do so p ro v id ed  he gave n o t i c e  o f  h i s  i n t e n t i o n

i n  w r i t i n g  i n  o r  b e f o re  the  month o f  Je.yt (May) i n  d i s t r i c t s
56where F a s l i ^  y e a r  p r e v a i l e d  and i n  o r  b e f o r e  t h e  montji o f  

Pous ( J a n u a ry )  i n  d i s t r i c t s  where th e  B en g a l i  c a l e n d a r ^  

p r e v a i l e d ,  o f  th e  y ea r  p re c e d in g  t h a t  i n  which th e  r e 

l in q u is h m e n t  was to  have e f f e c t#  I f  he f a i l e d  t o  g iv e  

such n o t i c e  and abandoned th e  lan d  and th e  l a n d  was n o t  

l e t  t o  any one e l s e ,  he con t inued  to  be l i a b l e  f o r  th e

re n t#  I f  t h e  l a n d lo r d  or h i s  agent r e f u s e d  t o  r e c e i v e  th e

n o t i c e ,  t h e  r a i y a t  could  apply  on unstamped p a p e r  t o  th e  

c o l l e c t o r ,  who had th e n  to  se rve  the  n o t i c e  o f  r e l i n q u i s h m e n t

56# ’F a s l i 1 y e a r  commences from the  f i r s t  day  o f  Aswin 
(Sep tem ber)  v id e  th e  o r i g i n a l  Bengal Tenancy A c t ,  
1885, s e c .3 ( lT 7 T  

57*  ̂ B en g a l i  c a le n d a r  commences from th e  f i r s t  day o f  
B a i s a k  ( A p r i l ) >ib id#



on th e  l a n d lo rd *  A v e r b a l  n o t i c e  o f  r e l i n q u i s h m e n t
58was, t h e r e f o r e ,  no t  s u f f i c i e n t  excep t  i n  t h e  case  o f

59an u tb a n d i  r a i y a t * I f  th e  l a n d lo rd  l e t  t h e  l a n d  to  cu*

o t h e r  p e r s o n s ,  th e  r a i y a t  could  n o t  be  h e l d  l i a b l e  

f o r  t h e  r e n t ,  even though he had n o t  g iv en  n o t i c e  o f
/Try

r e l in q u i s h m e n t*  In  one case i t  was s a i d  t h a t ,w h e r e  

th e  t e n a n t  was found to  have tak en  s t e p s  r e q u i r e d  by  

lav/ i n  f u r t h e r a n c e  o f  h i s  in te n d e d  r e l i n q u i s h m e n t ,  i t  

was f o r  th e  l a n d lo r d  to  prove h i s  c o n t in u ed  p o s s e s s io n *

But where th e  t e n a n t  had no t  tak en  th e  n e c e s s a r y  s t e p s ,  i t  

was f o r  him t o  prove t h a t  th e  l a n d lo rd  to o k  p o s s e s s i o n  o f  

th e  lan d  and enjoyed th e  p r o f i t s  e i t h e r  by  h o l d i n g  i t  i n
go

h i s  khas  p o s s e s s i o n  o r  by l e t t i n g  i t  t o  o th e r s *  The

q u e s t i o n  how f a r  a s u r r e n d e r  by one tenan t- in -com m on

a f f e c t e d  t h e  r i g h t s  o f  th e  o th e r s  c r e a t e d  d i f f i c u l t i e s * .

I t  was h e l d ^ t h a t  where a member o f  a j o i n t  f a m i l y  was
6iir e g i s t e r e d  as jotTedar i n  th e  zem indar1 s s e r l s t h a , n o t  

f o r  h i m s e l f  o n ly  b u t  as manager o f  a Dayabhaga fa m i ly *

58*. Bonomalee v* Delu (1875) 2k W.R.118**
59* Kenny v* I s s u r  ( I86h) W.R*Gape v o l .  (A c t  X) 9*
^0# Mahomed v .  Shunker (1869) 11 W.R.53*
61* James v* Ram (1867) 8 VV.R*221*
62* Khas p o s s e s s i o n  i s  own a c tu a l  p o s s e s s io n *
63• Bykuntnath  v. B is so n a th  (1868) 9 W.R*268*
61j.. &Jo~£edarT = h o ld e r  o f  a inT£.



h i s  re lin q u ish m en t of the hold ing  was not s u f f i c i e n t

to  a u th o r ise  the zemindar to  tr e a t  i t  as a surrender by

a l l ,  and to  make a se tt lem en t o f the land w ith  others*

A f o r t i o r i  t h i s  r u lin g  would apply i f  the ten a n ts  were

Muslims* Though most types o f  r a iy a t  could  r e l in q u is h

t h e i r  l a n d ,  i t  was h e ld  t h a t  a r a i y a t  who had t a k e n  a

l e a s e  in  w r i t in g  fo r  a f ix e d  period  could not do so

and a r a i y a t  h o ld in g  under a l e a s e  f o r  a s h o r t - t i m e  cou ld

g iv e  up th e  l a n d  a t  th e  end of th e  term w i th o u t  g i v i n g  a
66n o t ic e  o f  relinquishm ent to the lan d lord . But a term 

in  a k a b u lla t  whereby the l e s s e e  undertook th a t  he and
g7

h i s  h e ir s  would never r e lin q u ish  the j o t 6 ,  was h e ld  

n ot to  bar th e ir  doing so , provided they fo l lo w e d  the  

procedure e s ta b l ish e d  by law* A tenant h o ld in g  fo r  a 

term o f  years and s u b - le t t in g  h is  land could n o t ,  by  

surrendering  h i s  own term to  the lan d lord , determ ine the 

in t e r e s t  o f  h i s  under-tenant.^^ I t  was a ls o  h e l d ^ t h a t  

p a rt o f  a h o ld in g  could not be surrendered*

65* Kashee v .  Onraet (1866) 5 W.R. (Act X) 81*
66* T i lu c k  v .  i iahabeer (1871) 15 W.R. h54*
67* Gonal v .  T a r in e e  (1868) 9 W.R. 89 .
68*. Heeramonee v .  Gunganarain (1868) 10 W*R. 384*
69* Saroda v .  Iiazee (1866) 5 W.R. (Act X) 78.,



The Bengal Tenancy A c t ,  1885 fo l lo w e d  th e  

p r i n c i p l e s  o f  th e  e a r l i e r  laws* I n  t h i s  r e g a r d  S i r  

S t e u a r t  Bayley  i n  one o f  th e  d e b a te s  i n  C o u n c i l  s a i d : - ^ 0

"We have r e t a i n e d  th e  o ld  s u b s t a n t i v e  law i n  

r e g a r d  to  th e  r a i y a t 1 s r i g h t  to  s u r r e n d e r ,  b u t  we have 

added th e  c l a u s e s  to  a s s i s t  th e  Court  i n  d e c id i n g  u n d e r  

what c i rc u m s tan c es  he s h a l l  be l i a b l e  f o r  th e  r e n t  o f  th e  

f o l l o w i n g  y e a r  i n  case  a form al n o t i c e  was n o t  s e rv e d  t h r e e  

months b e f o r e  the  s u r r e n d e r* 11

The Act o f  1885 p ro v id ed  th e  law .on  th e  s u b j e c t  i n  s e c t i o n  

86 which r a n  t h u s : -

"86*, ( l )  A r a i y a t  ( o r  u n d e r - r a i y a t ) , ^ n o t  bodnd 
by  l e a s e  o r  o th e r  agreement f o r  a f i x e d  p e r i o d ,  may, a t  
t h e  end o f  any a g r i c u l t u r a l  y e a r ,  s u r r e n d e r  h i s  ho ld ing *

(2 )  But,  n o tw i th s ta n d in g  th e  s u r r e n d e r ,  t h e  
r a i y a t  ( o r  u nd er - r a i y a t ) s h a l l  be l i a b l e  to  in d em n ify  th e  
l a n d l o r d  a g a in s t  any l o s s  o f  th e  r e n t  o f  t h e  h o l d i n g  f o r  
t h e  a g r i c u l t u r a l  y ea r  n ex t  f o l lo w in g  th e  d a te  o f  t h e  
s u r r e n d e r ,  u n l e s s  he g iv e s  to  h i s  l a n d l o r d ,  a t  l e a s t  t h r e e  
months b e f o r e  he s u r r e n d e r s ,  n o t i c e  o f  h i s  i n t e n t i o n  t o  
s u r re n d e r*

( 3 ) When a r a i y a t  ( o r  u n d e r - r a i y a t ) h a s  s u r r e n d e r e d  
h i s  h o l d i n g ,  t h e  Court s h a l l ,  i n  th e  f o l l o w i n g  c a s e s  f o r
th e  p u rp o s e s  o f  s u b - s e c t io n  ( 2 ) ,  presume, u n t i l  t h e  c o n t r a r y  
i s  shown, t h a t  such n o t i c e  was so g iv en ,  n a m e ly : -

70* S e l e c t i o n s * p*ljl|2±*.
71 • The words "o r  u n d e r - r a i y a t " were i n s e r t e d  h e r e  and 

i n  o t h e r  s u b - s e c t io n s  by  s e c t i o n  23 o f  th e  Bengal 
Tenancy (Amendment) A c t ,  1938 (Bengal  Act VI o f  1938)*



238,

( а )  i f  th e  r a i y a t  ( o r  u n d e r - r a i y a t ) t a k e s  a new 
h o l d i n g  i n  th e  same v i l l a g e  from th e  same l a n d l o r d  d u r in g  
th e  a g r i c u l t u r a l  yea r  n e x t  fo l lo w in g  th e  s u r r e n d e r ;

(h )  i f  th e  r a i y a t  ( o r  u n d e r- r a i y a t ) c e a s e s ,  a t  
l e a s t  t h r e e  months b e f o r e  th e  end of th e  a g r i c u l t u r a l  
y ea r  a t  t h e  end o f  which th e  su r re n d e r  i s  made, t o  r e s i d e  
i n  t h e  v i l l a g e  i n  which th e  s u r r e n d e re d  h o l d i n g  i s  
s i t u a t e #

(i+) The r a i y a t  ( o r  under- r a i y a t ) may, i f  he t h i n k s  
f i t  cause  th e  n o t i c e  t o  be served  th rough  th e  C i v i l  Court  
w i t h i n  th e  j u r i s d i c t i o n  o f  which th e  h o l d in g  o r  any p o r t i o n  
o f  i t  i s  s i t u a t e #

(5 )  When a r a i y a t  ( o r  u n d e r - r a i y a t ) h a s  s u r r e n d e r e d  
h i s  h o l d i n g  th e  l a n d lo r d  may e n t e r  on th e  h o l d i n g  and e i t h e r  
l e t  i t  t o  a n o th e r  tb n a n t  o r  take  i t  i n t o  c u l t i v a t i o n  h i m s e l f .

(б )  When a h o ld in g  i s  s u b j e c t  to  an incum brance 
sec u red  by a r e g i s t e r e d  in s t ru m e n t ,  ( o r  when t h e r e  i s  an
u n d e r - r a i y a t  on th e  h o ld in g  o r  p a r t  t h e r e o f )  th e  s u r r e n d e r
o f  th e  h o ld in g  s h a l l :  h o t  be. v d l id  u n l e s s  i t  i s  made w i th  
th e  c o n se n t  o f  th e  l a n d lo r d  and th e  incum brancer  ( o r  th e  
u n d e r - r a i y a t » as  the  case may be)

(7 )  Save as p ro v id ed  i n  s u b - s e c t i o n  (6 )  n o t h i n g
i n  t h i s  s e c t i o n  s h a l l  a f f e c t  any ar rangem ent  by  which a 
r a i y a t  ( o r  u n d e r - r a i y a t ) and h i s  l a n d l o r d  may a r r a n g e  f o r  
a s u r r e n d e r  o f  th e  whole o r  a p a r t  of th e  h o l d i n g # 11

A ccord ing  to  s u b - s e c t io n  ( l )  o f  t h a t  s e c t i o n  a

r a i y a t ♦ n o t  bound by a l e a s e  o r  o t h e r  agreem ent f o r  a f i x e d

p e r i o d ,  had th e  r i g h t ,  a t  th e  end of  any a g r i c u l t u r a l  yea r*

to  s u r r e n d e r  h i s  ho ld ing#  The r i g h t  cou ld  n o t  be t a k e n
73avyay by t h e  l a n d l o r d  by any c o n t r a c t  w i th  th e  r a i y a t , ^

72# These words w i t h i n  b r a c k e t s  were i n s e r t e d  b y  s e c t i o n  5k  
o f  t h e  Bengal Tenancy (Amendment) A c t ,  1928 (B enga l  
Act IV o f  1928) *.

73* The Bengal Tenancy A c t ,  1885> s e c .  178 (3)(C)#.



b u t  i t  cou ld  o n ly  be e x e r c i s e d  s u b j e c t  t o  t h e  c o n d i t i o n s

l a i d  down i n  th e  s ec t io n #  I t  was n e c e s s a r y  t h a t  t h e

r a i y a t  sh o u ld  g ive th e  l a n d l o r d  t h r e e  months n o t i c e  o f

h i s  i n t e n t i o n  t o  su rren der*  As s u r r e n d e r  was p o s s i b l e

o n ly  a t  th e  end o f  th e  a g r i c u l t u r a l  y e a r ,  i t  n e c e s s a r i l y

f o l lo w s  t h a t  th e  n o t i c e  must be g iven  w i t h i n  th e  f i r s t

n in e  months o f  such year* The n o t i c e  need n o t  be  i n

writing"^* and th e  r a i y a t  had th e  o p t io n  o f  c a u s in g  th e

n o t i c e  to  be served  th rough  th e  C i v i l  C ourt  w i t h i n  th e
75j u r i s d i c t i o n  o f  which th e  r a i y a t l  l a n d  was s i t u a t e * - 

S u b - s e c t io n  (3 )  l a i d  down c e r t a i n  p re su m p t io n s  w i th  r e s p e c t  

to  n o t i c e  i n  f a v o u r  o f  th e  r a i y a t * I f  t h e  r a i y a t  to ok  

s e t t l e m e n t  o f  f r e s h  l a n d s  i n  th e  v i l l a g e  from th e  same 

l a n d l o r d  d u r in g  the  a g r i c u l t u r a l  yea r  n e x t  f o l l o w i n g  th e  

s u r r e n d e r ,  th e  c o u r t  would presume, u n t i l  th e  c o n t r a r y  

was shown, t h a t  n o t i c e  h a s  been  given* A s i m i l a r  p r e 

sum ption v/ould be drawn from the  r a i y a t  c e a s i n g  t o  r e s i d e  

i n  th e  v i l l a g e  f o r  a t  l e a s t  t h r e e  months b e f o r e  th e  end o f  

th e  a g r i c u l t u r a l  yea r  i n  which th e  s u r r e n d e r  was made*

A p ar t  from t h e s e  p re su m p t io n s ,  th e  f a c t  t h a t  t h e  l a n d l o r d

7k* M*Finucane and Ameer A l i ,  o p * c i t * ,p*383* 
73* The Bengal Tenancy A c t ,  1885”, sec# 86(Ij.)#



l e t  t h e  l a n d  t o  a n o th e r  p e r s o n ,  would be e v id e n c e  o f  

knowledge on th e  p a r t  o f  th e  l a n d lo r d  o f  t h e  r a i y a t 1 s 

i n t e n t i o n  t o  su r re n d e r*

I f  th e  r a i y a t  f a i l e d  to  n o t i f y  h i s  i n t e n t i o n  t o  

s u r r e n d e r  a t  l e a s t  t h r e e  months b e f o r e  he  a c t u a l l y  

s u r r e n d e r e d ,  he was l i a b l e  f o r  th e  r e n t  o f  th e  h o ld in g  f o r  

t h e  a g r i c u l t u r a l  y e a r  nex t  fo l lo w in g  th e  d a t e  o f  h i s  

s u r re n d e r*  The h e i r s  of  a r a i y a t , dy ing  i n t e s t a t e  were 

a l s o  l i a b l e  t o  pay  r e n t ,  whether th e y  occu p ied  t h e  l a n d  

o r  n o t ,  u n l e s s  t h e y  su r re n d e re d  the  h o ld in g  o f d id  some

t h i n g  from which a s u r r e n d e r  might be presum ed; mere

n o n - c u l t i v a t i o n  o f  th e  land  d id  no t  n e c e s s a r i l y  amount t o  
77a s u r r e n d e r .  '

The s u r r e n d e r  must be o f  th e  e n t i r e  h o l d i n g ,  a 

p o r t i o n  o f  i t  cou ld  n o t  be surrendered*  The r e a s o n  was 

th u s  e x p la in e d  by S e ton -K arr  and Macpherson J . J *  i n  an 

e a r l y  c a s e : - ? ^

u\7e know o f  no lav/ o r  custom by which a r a i y a t  

i s  J u s t i f i e d  i n  th rowing  up a p o r t i o n  o f  h i s  jotfe and i n

76* M.Finucane and Ameer A l i ,  o p * c i t * ,p*38U>
77* P e a ry  v .  Kumar i s  (1892) I .L .R .  19 Gal* 790 a t  793« 
78., Saroda v* Haeee ( l 866 ) 5 W.R. (Act X) 78 .



k e e p in g  t h a t  p o r t i o n  which happens to  s u i t  h i s  conven

i e n c e ,  and which may b e . . . . t h e  v e ry  p o r t i o n  which  con

f e r s  v a lu e  on th e  rem ainder  o f  the  and one w i th o u t

which no f r e s h  t e n a n t  w i l l  he  found t o  e n t e r  on an engage

ment • fl

But b y  ar rangem ent w i th  t h e  l a n d lo r d  even a p o r t i o n  o f
79t h e  h o ld in g  might be su rrendered*  A c o - t e n a n t  a l s o

cou ld  s u r r e n d e r  h i s  sh a re  o r  p o r t i o n  o f  t h e  h o ld in g

w i th o u t  th e  consen t  o f  h i s  c o - t e n a n t s  i f  th e  l a n d l o r d
Boa c c e p te d  t h e  s u r r e n d e r .  I n  such a case  i t  d id  n o t

e n la r g e  th e  r i g h t  o f  th e  o th e r  n o n - s u r r e n d e r in g  c o - s h a r e r s

so as to  e n t i t l e  them to  c la im  th e  sh a re  r e l i n q u i s h e d  by

o t h e r  c o - s h a r e r s  or d e p r iv e  the  l a n d l o r d  o f  what would
81o r d i n a r i l y  b e lo n g  to  him.

To guard  a g a in s t  c o l l u s i v e  s u r r e n d e r s  i n  f r a u d  o f  

th e  r i g h t s  o f  t h i r d  p a r t i e s  i t  was p ro v id ed  i n  s e c t i o n  86(6)  

o f  t h e  Act t h a t  when th e  h o ld in g  was s u b j e c t  t o  an incum

b ra n c e  secu red  by  a r e g i s t e r e d  in s t ru m e n t  o r  when t h e r e

79* The Bengal Tenancy A c t ,  1885> s e c .8 6 (7 )«
80.  Sheikh  v .  B aikun ta  (1910) 15 C.W.N. 680*
81. P e a ry  v .  Radhika (1903) 8 C.W.N.315*



was an u n d e r - r a i y a t  on th e  h o ld in g ,  th e  s u r r e n d e r  was n o t  

v a l i d  u n l e s s  i t  was made w i th  th e  c o n se n t  o f  t h e  l a n d l o r d  

and t h e  incum brancer or th e  u nder- r a i y a t  as  t h e  c a s e  

might b e * ^

By th e  Amending Act o f  1928, an u n d e r - r a i y a t  ‘was

in c lu d e d  i n  s e c t i o n  86( 6 ) to  remove d o u b ts  as t o  w h e th e r

he was e n t i t l e d  to  p r o t e c t i o n  a g a in s t  c o l l u s i v e  s u r r e n d e r s #

B efo re  t h a t  amendment, an u n d e r- r a i y a t  was o n ly  p r o t e c t e d
83i f  he h e ld  un der  a r e g i s t e r e d  in s trum en t*  ** A f t e r  t h e  

amendment i t  was c l e a r  t h a t  he would be p r o t e c t e d ,  even 

i f  h i s  i n t e r e s t  was n o t  secured  by  a r e g i s t e r e d  in s t ru m e n t*  

The e f f e c t  o f  s e c t i o n  86( 6 ) was t h a t  s u r r e n d e r s  i n  d e f e a s 

ance o f  th e  c la im s  o f  incumbrancers  and u n d e r - r a i y a t s  were

i n v a l i d ,  w he the r  th e  l a n d lo rd  con sen ted  t o  th e  s u r r e n d e r  
f ill

o r  not*  I f  a r a i y a t  c r e a t e d  a charge  o r  m ortgage o r  a 

s u b - l e a s e  o r  any o th e r  r i g h t  o r  i n t e r e s t  i n  d e r o g a t i o n  o f ,  

o r  i n  l i m i t a t i o n  t o ,  h i s  own and such incumbrance was

82*. The r e p o r t  of th e  S e l e c t  Committee d a te d  1 2 th  F ebruary , ,
1885, p a r a  38 = S e l e c t i o n s , p*406; S i r  S t e u a r t  B a y le y r s 
sp eech  d a te d  27th  Feb ruary  1885 w h i le  moving t h a t  th e  
r e p o r t  o f  th e  S e l e c t  Committee be t a k e n  i n t o  c o n s i d e r a t i o n  = 
S e l e c t i o n s , p*l|£ji;; the  r e p o r t  o f  th e  Bengal Government d a te d  
1 5 th  September,188U, p a r a  69 = S e l e c t i o n s ,p*380»

83 • N i l k a n t a  v* Ghantoo (1900) k  C.wTSTSST^
84* Ramkumar v* Rameshwar (191?) 38 I*C*523*



sec u red  "by a r e g i s t e r e d  in s t ru m e n t  or  i f  t h e r e  was an 

u n d e r - r a i y a t  on the  h o ld in g  o r  p a r t  t h e r e o f ,  a s u r r e n d e r  

o f  t h e  h o ld in g  would he i n v a l i d  u n l e s s  made w i th  t h e  con

s e n t  o f  t h e  l a n d l o r d ,  as w e l l  as  o f  th e  in cum brancer  o r
85th e  u n d e r - r a i y a t  as th e  ca se  might be* I n  Mahammad

Q /“
y* Sheikh  Woodroff J * ,  Observed t h a t  i n  a ca se  o f  s u r r 

ender u n l i k e  t h a t  o f  abandonment, t h e  l a n d l o r d  t a k i n g  t h e  

t e n a n t ’ s r i g h t  should  e q u i t a b l y  be bound b y  th e  p r e v io u s  

t r a n s a c t i o n  of  th e  t e n a n t  by way o f  mortgage*

The p r o v i s i o n s  o f  s e c t i o n  86( 6 ) o f  th e  Act o f  1885 

as to  t h e  e f f e c t  o f  s u r r e n d e r  on incumbrances c r e a t e d  by  a 

r a i y a t  fo l lo w ed  the  contem porary  p r i n c i p l e s  o f  E n g l i s h  law

w ith  ex c e p t io n s*  Channel J * ,  th u s  l a i d  down th e  E n g l i s h
87law on th e  s u b j e c t : -

“The law i s  t h a t  a l e s s e e  can o n ly  g iv e  t i t l e  to  

h i s  l e s s o r  by  a s u r r e n d e r  t o  th e  same e x t e n t  t h a t  he c o u ld  

g iv e  i t  t o  an o th e r  p e r s o n  by  h i s  ass ignment.  I f  t h e  l e s s e e  

has  c r e a t e d  under- leases ,  t h e  u n d e r - l e a s e s  r e m a in ,  n o t w i t h 

s t a n d i n g  th e  s u r r e n d e r ;  t h e  l e s s e e  can n o t  a s s i g n  h i s  te rm  

t o  any one e l s e  so as t o  p u t  an end to  th o s e  u n d e r - l e a s e s *

85* The Bengal Tenancy A c t ,  1885, sec*86( 6 ) ;  Haghunath  v*
W il l iam  Cox (191*0 ol9 C.W.N.268; B ish esw ar  v .  A l i  (1921)
63 I . C . 500.

86 . (1914) 21 C . L . J . 185 a t  186*
87 • Quoted i n  Eaghunath v .  7 / i l l iam  Cox (191U) 19 C.W.N.268 a t

269.



But t h a t ,  I  t h i n k ,  i s  an example o f  what he can  and can 

n o t  do; th e  p o i n t  i s  t h a t  he has  no power t o  e f f e c t  by 

s u r r e n d e r  a n y th in g  t h a t  he cou ld  n o t  do b y  ass ig n m en t  t o  

a t h i r d  p e r s o n ;  th e  re a so n  b e in g  t h a t  he can n o t  convey 

t o  h i s  l a n d l o r d  any more th a n  to  any one e l s e  a n y th in g  t h a t  

he h a s  n o t  go t  h i m s e l f . 11

B efo re  t h e  Amending Act o f  1928, t h e r e  was a con

f l i c t  o f  o p in io n  on the  q u e s t io n  w h e th e r ,  a f t e r  t r a n s f e r r i n g  

a p o r t i o n  o f  h i s  n o n - t r a n s f e r  a b le  occupancy h o l d i n g ,  an 

occupancy r a i y a t  cou ld  s u r r e n d e r  to  h i s  l a n d l o r d  t h e  p o r t i o n  

so t r a n s f e r r e d ,  e i t h e r  by s u r r e n d e r  o f  t h a t  p o r t i o n  a lo n e

o r  by  s u r r e n d e r  o f  th e  whole.  I n  a F u l l  Bench d e c i s i o n
88i n  Mahsenuddin v .  Bhagaban i t  was h e ld  t h a t  an occupancy

r a i y a t  was n o t  competent to  do so ,  f o r ,  a f t e r  p a r t i n g  w i th

h i s  i n t e r e s t  i n  th e  p r o p e r t y ,  he had n o th in g  l e f t  e n a b l in g

him t o  d e a l  w i th  t h a t  i n t e r e s t ;  th e  l a n d l o r d  was t h e r e f o r e

n o t  e n t i t l e d  to  khas p o s s e s s i o n  as a g a in s t  t h e  t r a n s f e r e e

o f  th e  p o r t i o n .  A f t e r  the  Amending Act o f  1928 t h e  t r a n s -
_ 89

f e r  o f  an occupancy h o ld in g  was v a l i d  un der  s e c t i o n  26 B 

o f  th e  Act a g a i n s t  the  l a n d l o r d  and th e  t r a n s f e r e e  o f  a

88. (1920) I . L . R .  U8 C a l .  605 F .B .
89.  S u p ra , p- zxo-



part of such hoMing became a co - ten a n t  w ith  the tr a n s 

f e r o r .  The t r a n s fe r o r ,  th e r e fo r e ,  could  not surrender  

the  part or .the whole of the ho ld ing  a f t e r  the t r a n s f e r .

He could  a t  best  surrender the part not t r a n s f e r r e d  by 

an arrangement with the landlord.

The Act was s i l e n t  as to  the mode of surrender.

I t  was h e ld  that  there might be a v a l i d  surrender of a
onh o ld in g  without a w r it ten  document, even though the

91o r i g i n a l  l e a s e  was r e g i s t e r e d .  But where the o r i g i n a l

l e a s e  was r e g i s t e r e d ,  the surrender of a p o r t io n  of a

tenancy w ith  an abatement of rent  could only be e f f e c t e d

by a r e g i s t e r e d  instrument, as in  such a case  the surrend-
92er  in v o lv e d  a v a r ia t io n  of the o r i g i n a l  c o n tr a c t .

Right to abandon h o ld in g : -  R a iya ts  of a l l  

c l a s s e s  had the r ig h t  to  abandon t h e i r  h o ld in g s  a t  any 

time they  l ik e d .  There was ho p r o v is io n  i n  t h i s  m atter  

in  the Rent Acts of 1859 and 1869* But i t  was h e l d ^

90. Imam Bandi v. Kamieswari  (1886) I .L .R .  14 Cal.  109 a t  
119 P. C. ; Khnnkar v. A l i  (1900) 5 C.W.N. 351; B l i a s  v. 
Manoran.ian (1918) 22 C.W.N. 44 1.

91. Po ran  v. In d ra  (1919) I .L .R .  47 Cal. 129.
92.  Gooal v. Harendra (1921) 63 I .C .  4 8 3 *
93* Ram v. Gora (1875 ) 24 VAR.344 5 Huneeruddeen  v. Mahomed

( l 8 6 6 ) 6 W.R. 67; Nuddear v. Modhoo (1867 ) 7 V/.R. 153;
Haro v. G-obind (1869) 12 W.R. 3 0 4 ; Mu t t y  v. Gundur 
(1873) 20 V/.R. 129; B o idonath  v. Atipurna (1881) 10 C.L.R 
15; Golam v. Golan (1882) 10 C.L.R. 499.



th a t  when a r a i y a t , without g iv in g  n o t i c e ,  went away

from the land he occupied and n e i t h e r  c u l t i v a t e d  i t

nor paid r e n t ,  the lan d lord  was j u s t i f i e d  in  assuming

that he had relinquished  i t ;  the ra iy a t  had no r igh t

t o  ask to  be r e - i n s t a t e d  in  p o s s e s s io n  on the ground

th a t  he never form ally  re l in q u ish e d  the land. But

n o n - c u l t i v a t i o n  of a small  port ion  of an a n c e s t r a l

jo te  by the admitted holders for one year owing to th e ir

minority, was held not to amount to r e l i n q u i s h m e n t . ^  j-fc 
q ^

was a l s o  h e l d ^ t h a t  when a r a iy a t  s o ld  h i s  la n d ,  termin

a te d  occupation  and ceased to  c u l t i v a t e  or ho ld  i t ,  he 

might be regarded as having abandoned i t  and the land

lo r d  might recover  p o s s e s s io n  from the t r a n s f e r e e .  I t  

was not n ecessa ry  that  the re linquishm ent should  be in  

w r i t i n g . ^

The Bengal Tenancy Act, 1885 la id  down the ru les  

of abandonment of a holding in sec t io n  8$ which ran 

th u s:-

w87. ( l )  I f  a r a iy a t  or under-r a i y a t ^  ̂ ^ d lu n t-  
a r i l y  abandons h i s  r e s id en ce  without n o t i c e  to  h i s  land
lo r d  and without arranging fo r  payment of h i s  r e n t  as  i t

94- Radha v. Kalee (1872) 18 W.R. 4 1 .
95* Nurendra  v. I s h a n  (1874) 22 W.R. 22 a t  26 P. B.
96. Huneeruddeen v. Kahomed (1866) 6 W.R. 67.
97* The words **raiyat or under-r a i y a t ” here and in  o th er  

s u b - s e c t io n s  were s u b s t i t u t e d  f o r  the word * r a i y a t * 
by s e c t i o n  50 of the Bengal Tenancy (Amendment) A ct ,  
1928 .



247.

f a l l s  due, and cea ses  to  c u l t i v a t e  h i s  h o ld in g  e i t h e r  
by h im s e l f  or by some other person, the la n d lo r d  may, 
a t  any time a f t e r  the ex p ir a t io n  of the a g r i c u l t u r a l  
year in  which r a iy a t  or under-r a iy a t  so abandons and 
c e a s e s  to  c u l t i v a t e ,  en ter  on the h o ld in g  and l e t  i t  t o  
another  ten an t  or take i t  in to  c u l t i v a t i o n  h im s e l f ,

(2 )  Before a landlord  en te r s  under t h i s  s e c t i o n ,  
he s h a l l  f i l e  a n o t i c e  in  the p rescr ib ed  form in  the  
c o l l e c t o r ’ s o f f i c e ,  s t a t i n g  that  he has t r e a t e d  the  
h o ld in g  as abandoned and i s  about to  en ter  on i t  a ccord s  
i n g ly ;  and the c o l l e c t o r  s h a l l  cause a n o t i c e  to  be 
p u b - l i s h e d  in  the p rescr ibed  manner,

(3) When the landlord en ters  under t h i s  s e c t i o n ,  
'k*ie r a i y a t  or under-r a iy a t  s h a l l  be e n t i t l e d  to  i n s t i t u t e  
a s u i t  f o r  recovery  of p o sse s s io n  of the land a t  any time  
not l a t e r  than the e x p ir a t io n  of two y e a r s ,  or ,  in  the  
case of a non-occupancy r a i y a t , s i x  months, from the  
date of the p u b l ic a t io n  of the n o t i c e ;  and thereupon the  
Court may, on being s a t i s f i e d  th a t  the r a i y a t  or under-  
r a i y a t  did not v o l u n t a r i ly  abondon h i s  h o ld in g ,  order  
recovery  of p o s s e s s io n  on such terms, i f  any, w ith  r e s 
p ect  to  compensation to  persons in ju red  and payment of  
a rr ea rs  of ren t  as to  the Court may seem j u s t .

(4 ) Where the whole or part of a h o ld in g  has 
been s u b - l e t  by a r e g i s t e r e d  instrum ent,  the la n d lo rd  
s h a l l ,  b efore  en ter in g  under t h i s  s e c t i o n ,  on the ho ld
in g ,  o f f e r  the whole hold ing  to  the s u b - l e s s e e  f o r  the  
remainder of the term of the su b - le a se  a t  the r a t e  paid
by the r a i y a t  or under-r a iy  at  who has ceased  to  c u l t i v a t e  
the h o ld in g ,  and on co n d it io n  of the s u b - l e s s e e  paying up 
a l l  arr ea rs  due from th at  r a iy a t  or under-r a i y a t . I f  
the  s u b - l e s s e e  r e fu s e s  or n e g le c t s  w ith in  two months (98)  
to  a ccep t  the o f f e r ,  the landlord  may a v o id  the s u b - le a s e  
and may en te r  on the hold ing  and l e t  i t  to  another  ten a n t  
or c u l t i v a t e  i t  h im se lf  as provided in  s e c t i o n s  ( l )  and 
( 2 ) .  ”

98. The words “two months” were s u b s t i t u t e d  fo r  the
words “a reasonable  t im e ” by s e c t i o n  5 6 (b) of the  
Amending Act of 1928.



The object  of that  s e c t i o n  can be b e s t  ex p la in ed

from the  fo l lo w in g  e x t r a c t s  from the speech of S ir

S teuart  Bayley d e l iv e r e d  in  the Council w h ile  moving

t h a t  the report  of the S e le c t  Committee be taken i n t o
qq

c o n s id e r a t io n : -  J

“The objebt of s e c t io n  87 (abandonment) i s  to  

meet the d i f f i c u l t i e s  which occur when a r a i y a t  apparent

l y  abandons h is  h o ld in g ,  but in  such c ircum stances  as  to  

g iv e  no assurance whether i t  i s  permanently abandoned or 

n ot .  On the one hand, there i s  danger to  the lan d lord  

of an a c t io n  for  d i s p o s s e s s io n ,  i f  he l e t s  the land  

h a s t i l y  to  a new tenant;  on the other hand, th ere  i s  the  

danger of temporary absence being taken advantage of by 

the lan d lord  to  effe:ct the d i s p o s s e s s io n  of a r a i y a t .

To meet th ese  two dangers we provide t h a t ,  i f  a r a i y a t  

abandons h i s  res id en ce  without n o t i c e  and without arrang

ing  fo r  h i s  c u l t i v a t i o n  and payment of r e n t ,  the presump

t i o n  i s  th a t  he has abandoned h i s  h o ld in g .  The la n d lo rd  

can then ,  a f t e r  f i l i n g  a n o t ic e  in  the C o l l e c t o r ’ s o f f i c e ,  

en ter  on the holding and l e t  i t  to  another te n a n t .  Y/e

99* E x tra c t  from the Proceedings of the Council  of the
Governor-General in  India dated 27th  February, 1885.  
S e l e c t i o n s . o . 4-4-4 : a l s o  the report  of the S e l e c t  
Committee dated 12th February 1885, para 38 = 
S e l e c t i o n s « p. 4 06.



g i v e ,  however, a term of two years  in  which the r a i y a t  

can sue f o r  r e -a d m is s io n ,  and the Court may, on being  

s a t i s f i e d  th a t  the r a i y a t  did not v o l u n t a r i l y  abandon 

h i s  h o ld in g ,  order recovery  of p o s s e s s io n ,  on such terms 

as  to  payment of compensation and arrea rs  of ren t  as  i t  

th in k s  f i t .

u  Y/e have a l s o  added s e c t i o n s  d ir e c t e d  a g a in s t  

c o l l u s i v e  surrender or abandonment in  fraud of the r i g h t s  

of th ir d  p a r t i e s .  The n e c e s s i t y  fo r  t h i s  was brought  

to  n o t i c e  in  para 69 of the Bengal Government’ s l e t t e r  

of the 15th  September, where i t  i s  shown th a t  r a i y a t s  

not in f r e q u e n t ly  s u b t l e t  the whole or a p o r t io n  of t h e i r  

h o ld in g s  in  c o n s id e r a t io n  of a la rg e  bonus f o r  a term 

of years .  To lea ve  the i n t e r e s t s  of s u b - le a s e s  in  

such cases  e n t i r e l y  a t  the mercy of the s u b - l e s s o r  in  

c o l l u s i o n  w ith  h i s  la n d lo rd  would do s e r io u s  p r a c t i c a l

harm In case of abandonment we have provided s e c t i o n

8 7 (4 ) that the sub-lease sh a ll  only be avoided a f te r  the 

su b -lessee  has had the opportunity of taking over, for  

the unexpired period of h is  su b-lease , the f u l l  r ig h ts  

and l i a b i l i t i e s  of le s s o r  in regard to  the rent of h is  

en tire  holding. ”

1. S e l e c t i o n s , p.3 8 0



The Act n e i th e r  defined abandonment nor gave 

an ex h a u st iv e  d e s c r ip t io n  of the .'acts which c o n s t i t u t e d
p

i t .  So i t  was held  th a t  whether th ere  was an abandon

ment of the holding by the r a iy a t  or not was a q u e s t io n  

of fact^and must depend on the s p e c i a l  c ircum stan ces  of  

each ca se .  The Act simply provided th ree  c o n d i t io n s  

as  g u id in g  p r in c ip le s  fo r  the c o n s id e r a t io n  of the  

q u e s t io n ,  namely, th a t  the r a iy a t  (a) v o l u n t a r i l y  

abandoned h i s  res id en ce  without n o t i c e  to  the la n d lo r d ,

(b) did not arrange f o r  payment of h i s  r e n t  as  i t  f e l l  

due, and ( c )  ceased to  c u l t i v a t e  h i s  h o ld in g  e i t h e r  by 

h im s e l f  or by some other person.^ I f  any of  th ese

elem ents  be wanting, there was no abandonment, and the
c;

lan d lo rd  could  not r e -e n te r .  In the absence of any 

d e f i n i t i o n  of abandonment in  the Act ,  i t  was h e ld  th a t  

a l l  th a t  was necessary  to  e s t a b l i s h  i t  under s e c t i o n  

87 was to  show that  the r a iy a t  ceased  to  c u l t i v a t e  h i s  

h o ld in g  e i t h e r  by h im se lf  or by some other person and made

2* Lai v. Arbullah (1896) 1 C.W.N. 198 a t  199.
3* Aminaddin v. Chandranath (1928) 48 C.L.J. 390 a t  391 = 

A. I .R .  1929 Cal. 120 a t  121; Sarat v. I r a s  anno (1922)  
71 I .C .  304 ; Ilonohar v. Ananta (1913) 17 C.W.N. 802 
a t  806.

4 . The Bengal Tenancy Act, 1885, s e c .  87 ( 1 ) ;  Ramesh v.  
Baiba ( 1924) 28 C.W.N. 602 a t  610.

5 . M.Finucane and Ameer A l i ,  on. c i t . ,p. 3 8 8 ; IvJonohar v. 
Ananta (1913) 17 C.W.N. 802 a t  806.
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no arrangement fo r  payment of h i s  r e n t .  S i m i la r ly
7

Finucane and Ameer A l i  observed:-

“The c u l t i v a t i o n  of the land and the payment 

of ren t  are two of the common in c id e n t s  of a r a i y a t i  

tenancy; and, when a r a iy a t  does n e i t h e r ,  and without  

g i v i n g  n o t i c e  to the lan d lord ,  departs from the r e s i 

dence he has occupied, that  i s  evidence of h i s  s e v e r in g  

h i s  connect ion  so as to  j u s t i f y  the lan d lord  i n  r e 

e n te r in g .  ”

I f  those  two con d it io n s  were p resen t ,  i t  was not  n e c e s sa r y  

to  c o n s t i t u t e  abandonment that  the tenant should  lea v e
O

tho v i l l a g e  in  which the holding was s i t u a t e .  On the  

other hand the mere f a c t  that  the h e i r s  of the o r i g i n a l  

tenant  had l e f t  the v i l l a g e  a f t e r  the death of t h e i r  

f a th e r  could  not be deemed to  have c o n s t i t u t e d  abandon

ment. Moreover, some time must e lap se  a f t e r  t h e i r

l e a v in g  the v i l l a g e  before i t  could be d e f i n i t e l y  h e ld
* q

th a t  they  had abandoned the holding .  Mere non-payment 

of ren t  was not evidence of abandonment but non-payment 

of ren t  coupled with non-occupation of land was ev idence

6 . Aminaddin v. Chandranath (1928) 48 C.L.J. 390 =* A .I .R .
1929 Cal. 120.

7« M.Finucane and Ameer A l i ,  fr p .c i t . , p . 389* .
8 . Amina ddin v. Chandranath (1928) 48 C.L.J. 390 = A .I .R .  

1929 Cal. 120.
9. Aswini v. Harkumar (1928) 32 C.W.N. 1111 a t  1112-13.



o f  an i n t e n t i o n  to  abandon i t . ^

B efo re  a l a n d lo r d  e n te re d  upon th e  l a n d  on th e

ground o f  abandonment, he was ob l ig ed  to  f i l e  a n o t i c e

i n  p r e s c r i b e d  form in  the  C o l l e c t o r ’ s o f f i c e ,  s t a t i n g

t h a t  he had t r e a t e d  th e  h o ld in g  as a b a n d o n e d * ^  I s

f i l i n g  th e  p r e s c r i b e d  n o t i c e  a c o n d i t io n  p r e c e d e n t  to  th e

v a l i d i t y  o f  h i s  r e - e n t r y ?  I t  was h e ld  t h a t  i t  was n o t
12i n d i s p e n s i b l e .  A l a n d lo r d  was e n t i t l e d  to  e n t e r  upon

th e  l a n d ,  which was in  f a c t  abandoned, w i th o u t  r e c o u r s e  to
13th e  p r o v i s i o n s  o f  s e c t i o n #S7. I t  was n o t  t h e  n o t i c e  

which t e r m in a t e d  the  tenancy  b u t  the  v o l u n t a r y  abandon

ment b y  th e  r a i y a t , coupled  w i th  a c t s  on t h e  p a r t  o f  th e  

l a n d l o r d  ( n o t  n e c e s s a r i l y  l i m i t e d  to  th e  g i v i n g  o f  n o t i c e ) ,  

i n d i c a t i n g  t h a t  he co n s id e red  the  ten an c y  a t  an end, and 

i t  was f o r  th e  Court i n  each case to  d e te rm in e  w hethe r  th e  

tenan cy  had t e r m i n a t e d , ^  The r i g h t  of th e  l a n d l o r d  to  

r e c o v e r  p o s s e s s i o n  of l a n d  r e l i n q u i s h e d  by  th e  t e n a n t  was

• Goher v ,  A l i fu d d in  (1919) 30 C.L.J. 13 at 15 = 51 I .C .
35g':~  Obhoya v. K ai l  ash (1887) I .L .R .  I k  Cal.  751.

11. The Bengal Tenancy A c t ,  1885, s e c .  8 7 ( 2 ) .
12. Samu.jan v .  Nunshi (1900) h C.W.N. U93; Ram v .  J a w a h i r

(1907) 12 C.W.N. 899; P r i .vanath  v.  A nathT l 9 l 6 )  37 I .C .9 U 2 .
13* Wahid v .  Kahamed (1918) k l  I .C .  1U7 a t  12*8, ~ f o l lo w in g

Monohar v .  Ananta (1913) 17 C.W.N. 802 a t  806 .
l h .  L a i  v .  A r b u l l a h T l 8 9 6 )  1 C.W.N. 198 a t  200.



c o n f e r r e d  upon him under t h e  g e n e ra l  law and d i d  n o t
15depend e x c l u s i v e l y  upon s e c t i o n  87 o f  th e  A c t .  As t h a t

s e c t i o n  was n o t  e x h a u s t iv e ,  th e  l a n d lo rd  might p ro c e e d  by

su!t, i f  he cou ld  prove t h a t  th e  f a c t s  and c i r c u m s ta n c e s  o f
16th e  ca se  l e d  to  an in f e r e n c e  of  abandonment.

A l a n d l o r d  who p roceeded  to  tak e  p o s s e s s i o n  o f  a

h o ld in g  a f t e r  s e r v i c e  of  n o t i c e  under s e c t i o n  87 o f  th e  

A c t ,  on th e  a l l e g a t i o n  t h a t  t h e r e  was an abandonment by  

th e  t e n a n t  d id  so a t  his. own r i s k .  He cou ld  n o t  be  s a i d  

to  t a k e  p o s s e s s i o n  in  due course  o f  law, so as  to  b a r  a

s u i t  by the tenant for  recovery of  p o s s e s s io n  under
17 18s e c t i o n  9 o f  th e  S p e c i f i c  R e l i e f  A c t ,  1877* What was

th e  im portance  o f  n o t i c e  then?  "The on ly  e f f e c t  o f  th e

s e r v i c e  o f  n o t i c e , "  observed  Mookerjee J . ,  " i s  t o  make i t

o b l i g a t o r y  upon th e  t e n a n t  to  have speedy d e t e r m i n a t i o n

o f  th e  q u e s t i o n ,  whether t h e r e  has  been  an abandonment o r

n o t .  I f  t h e  l a n d lo r d  r e - e n t e r s  w i th o u t  s e r v i c e  o f

15* Go lam v .  Hanumandas ( 193U) I .L .R .  61 C a l .  937 a t  9k2; 
Abdul v .  m T l 9 3 0 j  I .L . R .  58 C a l .  869 a t  871; 
B a ikun tha  v .  Chandra (1929) 33 C.W.N. 1023 a t  1027.

16.  Matookdhari v .  Ju gd lp  (191U) 19 C.W.N. 1319.
17. I n f r a  ̂ > 4 1.
18. Suresh  v .  Nesa (1910) 11 C .L . J .  U33.
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n o t i c e  u n d e r  s u b - s e c t i o n  2, i t  i s  open to  t h e  t e n a n t  t o

b r i n g  a s u i t  f o r  r e c o v e ry  o f  p o s s e s s io n  t i l l  h i s  r i g h t s
i»19have been  e x t in g u i s h e d  by th e  law o f  l i m i t a t i o n *  1 The 

l i m i t a t i o n  to  b r i n g  such a s u i t  v a r ie d  i n  c a s e s  when th e  

n fc t ice  was se rv ed  o r  when i t  was no t  s e rv e d .  I f  i t  was 

s e rv e d  th e  l i m i t a t i o n ,  under  s e c t i o n  87( 3 ) o f  th e  A c t ,  was 

s i x  months i n  case  of  non-occupancy r a i y a t  and two y e a r s  

i n  o t h e r  c a s e s  ru n n in g  from th e  da te  of th e  p u b l i c a t i o n  

o f  th e  n o t i c e .  But i f  i t  was no t  se rv ed ,  l i m i t a t i o n  f o r  

a l l  c l a s s e s  o f  r a i y a t s  was two y e a r s  from t h e  d a t e  o f  d i s 

p o s s e s s i o n  by  th e  l a n d l o r d  under  a r t i c l e  3 o f  sched u le  I I I  

o f  th e  Bengal Tenancy A c t ,  I 885 , as amended by  th e  A c ts  o f  

1907 and 1908. I n  such a s u i t  the  Court had  to  be  s a t i s -  

f i e l d  t h a t  t h e  .r a i y a t  had no t  v o l u n t a r i l y  abandoned h i s  

h o l d i n g .  The q u e s t i o n  r e l a t i n g  to  the  c h a r a c t e r  o f  e v i c 

t i o n  i . e . ,  w he the r  i t  was wrongful or  n o t ,  might i n c i d e n t 

a l l y  form th e  s u b j e c t  o f  en qu iry ;  b u t  th e  main i s s u e  i n

such a case  would be w hether  th e  abandonment was v o l u n t a r y  
20o r  n o t .  The onus l a y  on th e  l a n d lo r d  to  p rove  t h a t

19. Ram v.  J a w a h i r  (1907) 12 C.W.N. 899 a t  901.
20. M.Pinucane and Ameer A l i ,  o p . c i t . . p . 136.



21t h e r e  was an abandonment e n t i t l i n g  him t o  r e - e n t e r *

I f  th e  l a n d l o r d  wanted to  a s s e r t  h i s  r i g h t  o f  r e - e n t r y

on th e  ground o f  abandonment, he was o b l ig e d  s p e c i f i c a l l y

t o  p l e a d  th e  f a c t s  c o n s t i t u t i n g  i t  and he c o u ld  n o t  r a i s e
22t h e  p l e a  o f  abandonment f o r  the  f i r s t  t im e i n  appeal*

23Abandonment Y/as la r g e ly  a quest ion  of  f a c t  -'but the i n 

fe r e n c e ,  from the f a c t s  found, as to  whether th ere  was
Oh

an abandonment o r  n o t ,  was q q u e s t io n  o f  law . On 

b e i n g  s a t i s f i e d  t h a t  th e  r a i y a t  had n o t  v o l u n t a r i l y  ab

andoned h i s  h o ld in g ,  the  Court  might o r d e r  r e c o v e r y  o f  

p o s s e s s i o n  on such te rm s ,  i f  any, w i th  r e s p e c t  to  com

p e n s a t i o n  to  p e r so n s  i n j u r e d  and payment o f  a r r e a r s  o f
25r e n t  as th e  Court  might seem ju s t*

The l e g i s l a t u r e  made p r o v i s i o n s  i n  s u b - s e c t i o n  (4 )

o f  s e c t i o n  87 o f  th e  Act f o r  the  p r o t e c t i o n  o f  t h e  s u b -
26l e s s e e s  o f  a r a i y a t  from c o l l u s i v e  abandonment* The 

l a n d l o r d  cou ld  n o t  e n t e r  upon the  la n d  b e f o r e  o f f e r i n g

21. H i r a l a l  v .  Imanuddi (1932) 36 C.W.N.478 a t  479.
22* H arendra  v .  Khemada (1923) 44 C . L . J .  282.
23* S u p ra , p. -ss'o.
24 . Co lam v .  Hanumandas (1934) I .L .R .  61 C a l .  937 a t  941;

Aswini v .  Harkumar (1928) 32 C.W.N. 1111 a t  1112.
25* The Bengal Tenancy A c t ,  1885, s e c .  8 7 ( 3 ) .
26* The r e p o r t  o f  the  S e l e c t  Committee d a t e d  1 2 th  F e b ru a ry

1885, p a r a  38 = S e l e c t i o n s  p .4 0 6 ;  S i r  S t e u a r t  B a y le y ’ s
speech  d a te d  27th  F eb ru a ry ,  1885 = S e l e c t i o n s , p . 444.



t o  r e c o g n i s e  t h e  s u b - l e s s e e  f o r  th e  re m a in d e r  o f  th e  term 

o f  th e  s u b - l e a s e  a t  th e  r e n t  p a id  by the  r a i y a t  and on 

c o n d i t i o n  of th e  s u b - l e s s e e  pay ing  up a l l  a r r e a r s  due to  

th e  l a n d l o r d  from h i s  l e s s o r .  The c o n t in u a n c e  o f  th e  

s u b - l e a s e ,  t h e r e f o r e ,  was dependent upon two c o n d i t i o n s  -

( a )  t h a t  th e  s u b - l e s s e e  agreed  to  pay  th e  r e n t  which the  

r a i y a t . who abandoned the  h o ld in g ,  had to  p ay ;  and (b )  t h a t  

he p a i d  up a l l  a r r e a r s  due from t h a t  r a i y a t . I f  th e  sub

l e s s e e  r e f u s e d  o r  n e g le c te d  to  accep t  th e  o f f e r  w i t h i n  two 

months from th e  d a t e  of the  o f f e r  th e  l a n d l o r d  cou ld  avo id  

th e  s u b - l e s s e e ,  e n t e r  on th e  h o ld in g  and l e t  i t  t o  a n o th e r  

t e n a n t  o r  c u l t i v a t e  i t  h im s e l f .  But he was o b l ig e d  to  

e n t e r  i n  accordance  w ith  law; even i f  he th o u g h t  t h a t  t h e  

r a i y a t  had abandoned the  h o ld in g ,  he had no r i g h t  t o  e n t e r

upon land  i n  th e  o cc u p a t io n  of  s u b - l e s s e e s ,  w i th o u t  th e
27a s s i s t a n c e  o f  th e  law. ' I f  he so d i s p o s s e s s e d  them, he

28committed t r e s p a s s .

The Amending Act o f  1928, i n s e r t e d  s p e c i a l  p r o v i s i o n s  i n

tSB s u b - s e c t i o n  (5 )  o f  s e c t i o n  87 whereby an occupancy u n d e r -

r a i y a t  o r  an under  r a i y a t , adm it ted  by  h i s  l a n d l o r d  to  have a
permanent

27* Jumeer v .  G-oneye (1869) 12 W.R. 110 a t  111.
28. Dumree v .  B i s s e s s u r  (1870) 13 *W.R. 291#



and h e r i t a b l e  r i g h t  o r  an un der- r a i .v a t  who had been  i n

p o s s e s s i o n  o f  h i s  l a n d  f o r  a con t inuous  p e r i o d  o f  tw elve

y e a r s  o r  who had a homestead th e reo n ,w o u ld  succeed  to  th e

p o s i t i o n  o f  the r a iy a t  who had abandoned h i s  h o ld in g .

Such an under- r a i y a t  could only step' in to  the r a i y a t ' s

shoes  ( a )  i f  he agreed  to  pay th e  same r e n t  a s  he u sed  to

pay  to  th e  r a i y a t . (b )  i f  he p a id  up a l l  t h e  a r r e a r s  o f

r e n t  due from th e  r a i .v a t  Y/ho had abandoned and ( c )  i f  he

p a i d  a f u r t h e r  sum as s a l a m i . e q u iv a le n t  to  f i v e  t im es  h i s

r e n t .  He had to e l e c t  w ith in  two months whether he

a c c e p te d  th e  o f f e r ,  f a i l i n g  which th e  l a n d l o r d  cou ld  e n t e r
29upon th e  l a n d .  J

S u b - s e c t i o n s (4 )  and ( 5 ) o f  s e c t i o n  87 o f  th e  Act 

were in te n d e d  to  p r o t e c t ,  under  c e r t a i n  c o n d i t i o n s ,  an 

u n d e r - r a i . y a t  whose immediate l a n d lo rd  had abandoned h i s  

h o l d i n g .  But t h e r e  were im por tan t  d i f f e r e n c e s  be tw een  th e  

two s u b - s e c t i o n s .  S u b - s e c t io n  (4 )  a p p l i e d  to  a s u b - l e a s e  

made by  r e g i s t e r e d  i n s t r u m e n t ; : ^ s u b - s e c t i o n  ( 5 ) a p p l i e d  to  

a l l  s u b - l e a s e s  o f  th e  c l a s s e s  mentioned t h e r e i n .  Under 

s u b - s e c t i o n  (4 )  th e  whole h o ld in g  had to  be  o f f e r e d  to  th e

29* The Bengal Tenancy A ct ,^ se c .  87(5)*
3 0 .  F ra n  v .  Mukta (1913) 18 C .L . J .  193 a t  198 .



258.

s u b - l e s s e e  f o r  th e  rem ainder  o f  th e  te rm ,  a l th o u g h  he 

might be  a s u b - l e s s e e  o f  a p a r t  on ly  o f  th e  h o l d i n g ;  

b u t  u n d e r  s u b - s e c t i o n  ( 5 ) the  e n t i r e  h o l d i n g  was to  be 

o f f e r e d  to  t h e  s u b - l e s s e e  only  i f  he was i n  p o s s e s s i o n  

o f  t h e  e n t i r e  h o ld in g ;  o th e rw ise  th e  o f f e r  was r e 

s t r i c t e d  to  th e  p a r t  i n  h i s  p o s s e s s i o n .  Under sub

s e c t i o n  ( 4 ) t h e  s u b - l e s s e e  could ho ld  o n ly  f o r  th e  r e 

mainder o f  th e  term  o f  h i s  s u b - l e a s e ,  b u t  s u b - s e c t i o n

( 5 ) made no such r e s t r i c t i o n  i n  p o i n t  o f  t im e .  Under 

s u b - s e c t i o n  (2+) th e  s u b - l e s s e e  had to  pay t h e  r e n t  p ay 

a b le  by  th e  abandoner;  t h i s  v i r t u a l l y  meant t h a t  h i s  

o r i g i n a l  r e n t  was reduced b u t  under s u b - s e c t i o n  ( 5 ) th e  

s u b - l e s s e e ’ s o r i g i n a l  r e n t  was c o n t in u ed ;  ov er  and above 

he was to  pay a s a l a m i .

A h o ld in g  abandoned by a r a i y a t  w i t h i n  th e  meaning o f

s e c t i o n  87 d id  n o t  become the  p r o p r i e t o r ’ s p r i v a t e  l a n d ;
31i t  remained p a r t  o f  th e  r a i y a t i  land  o f  th e  v i l l a g e , .

i n  which the  r i g h t  o f  occupancy might ac c ru e  i n  th e  o r d i n a r y

way.

R egard ing  th e  d i s t i n c t i o n  between s u r r e n d e r  and

31 .  M.Finucane and Ameer A l i ,  o p . c i t . >0.396.,



32abandonment, C h a t t e r j e e  J . ,  sa id  t h a t  ’’th e  p o s i t i o n  

o f  a l a n d l o r d  i n  a case o f  abandonment i s  s t r o n g e r  th a n  

t h a t  i n  th e  case  o f  a s u r r e n d e r  by a r a i y a t . I n  th e  

ca se  o f  abandonment, th e  l a n d lo rd  does n o t  a c q u i r e  any 

t i t l e  th ro u g h  th e  r a i y a t  as i n  th e  case o f  p u rchase*

I n  th e  case  o f  s u r r e n d e r ,  th e  r a i y a t  g iv e s  up t h e  l a n d  

t o  t h e  l a n d l o r d 11 • Accord ing  to  Woodroffe J . ,  s u r r e n d e r  

d i f f e r e d  from abandonment because  th e  l a n d l o r d  t a k i n g  

th e  t e n a n t ’ s r i g h t  should be bound i n  e q u i t y  b y  th e  

t e n a n t ’ s p r e v io u s  t r a n s a c t i o n s  such as a m ortgage;  

t h a t  i s  to  say ,  i f  a t e n a n t  could n o t  d e ro g a te  from h i s  

own g r a n t ,  no more could  th e  l a n d lo rd  who assumed th e  

t e n a n t ’ s r i g h t ,  though he might be e n t i t l e d  to  a s s e r t

h i s  s u p e r i o r  r i g h t  as l a n d lo rd  o th e rw ise  th a n  b y  a c c e p t -
33i n g  a s u r r e n d e r  from h i s  t e n a n t .  ^

Right to  make improvements: -  Under the Rent A cts  

o f  1839 and 1869 there was no p ro v is io n  as to  r a i y a t ’ s 

improvements*

The Bengal Tenancy A c t ,  1883 p ro v id e d  v a l u a b l e  

r i g h t s  to  r  a i y a t s  i n  s e c t i o n s  77 and 79* B efo re  th e

32 .  P ran  v .  Mukta (1913) 18 C .L . J .  193 a t  198.
33 .  Hahammad v .  Sheikh (,191ij.) 21 C . L . J . 185 a t  186.



Amending Act o f  1928 the  former s e c t i o n  was c o n f in e d  to  

t h e  r a i y a t s  a t  f i x e d  r a t e s  and occupancy r a i y a t s . th e  

l a t e r  s e c t i o n  to  the  non-occupancy r  a i y a t s . The 

Amending Act o f  1928 widened the  scope o f  th e  fo rm er  

s e c t i o n  so as to  in c lu d e  a l l  c l a s s e s  o f  t e n a n t s  and 

r e p e a l e d  s e c t i o n  79* But i n a d v e r t e n t l y  th e  m a rg in a l  

n o t e  of  s e c t i o n  77 escaped amendment. We s h a l l  d i s c u s s  

s e c t i o n  79 as i t  s to o d  b e fo re  th e  amendment i n  s e c t i o n  3 

o f  t h i s  c h a p te r  i n  co nn ec t io n  w ith  th e  r i g h t s  o f  non

occupancy r a i y a t s .  S e c t io n  77 of  th e  Act  as  i t  s too d  

a f t e r  th e  amendment of 1928 p ro v id ed  as f o l l o v / s : -

"77• ( l )  N e i th e r  the  t e n a n t  nor h i s  l a n d l o r d  s h a l l ,  
a s  such ,  be  e n t i t l e d  to  p re v e n t  the  o t h e r  from making im
provement i n  r e s p e c t  of the  h o ld in g ,  excep t  on th e  ground 
t h a t  he i s  w i l l i n g  to  make i t  h im s e l f .

(2)  I f  b o th  th e  t e n a n t  and h i s  l a n d l o r d  w ish  to  
make th e  same improvement, the t e n a n t  s h a l l  have th e  p r i o r  
r i g h t  to  make i t ,  u n l e s s  i t  a f f e c t s  a n o th e r  h o l d i n g ,  o r  
o t h e r  h o ld in g s  under th e  same land lo rd *

( 3 )  Any f e e  r e a l i s e d  from a t e n a n t  f o r  p e r m i s s i o n  
to  make any improvement in  r e s p e c t  o f  h i s  h o l d i n g  s h a l l  
be deemed to  be an abwab(-3h) and the  p r o v i s i o n s  o f  sub
s e c t i o n  ( l )  o f  s e c t i o n  7k (35) s h a l l  ap p ly  t h e r e t o ” .

According to that sec t io n  a l l  c l a s s e s  o f  r a i y a t s  

p o ssessed  equal r ig h t s  with the landlord to  make improve

ments in  resp ect  o f  the holdings in  t h e i r  occup at ion ,  and

3U. f* n .  39 and i n f r a , pp .  ^06- 14.3 0 #
35* I n f r a ,  p . 462*



n e i t h e r  th e  l a n d l o r d  nor  th e  r a i y a t  c o u ld  ’ as  su c h ’ 

r e s t r a i n  th e  o t h e r  from making th e  improvement e x c e p t  

on th e  ground t h a t  th e  l a n d lo r d  was w i l l i n g  to  make i t  

h i m s e l f .  But i f  th e  r a i y a t  wished t o  c a r r y  o u t  th e  

work, he would have th e  p r i o r  r i g h t ,  u n l e s s  t h e  improve

ment was o f  a g e n e r a l  n a tu r e  and a f f e c t e d  a n o th e r  h o l d i n g

o r  o th e r  h o ld in g s  under  the  same l a n d l o r d ;  i n  such a
36case  th e  l a n d l o r d  would have th e  p r i o r  r i g h t .  The

l a n d l o r d  cou ld  n o t  take  away o r  l i m i t  th e  r i g h t  o f  a

r a i y a t  to  make improvements on h i s  h o l d i n g  hy  any con-  
37t r a c t .  I f  a q u e s t io n  a rose  between the  r a i y a t  and

h i s  landlord  as to the r ig h t  to  make an improvement or as

t o  whether  a p a r t i c u l a r  work was an improvement,  th e

C o l l e c t o r  m ig h t ,  on th e  a p p l i c a t i o n  o f  e i t h e r  p a r t y ,
38d e c id e  th e  q u e s t i o n  and h i s  d e c i s i o n  was f i n a l .  The 

l a n d l o r d  cou ld  n o t  r e a l i s e  any f e e  from th e  r a i y a t  f o r  

p e r m is s io n  t o  make any improvement i n  r e s p e c t  o f  h i s  

h o ld in g .  I f  he r e a l i s e d  any such f e e ,  i t  would be deeded

36.^ M.Pinucane and Ameer A l i . o p . c i t . ,p .36h*
37* The Bengal Tenancy A c t ,  I 885 , s e c . ! 7 8 ( l ) ( d ) •
3 8 .  I b i d ,  s e c . 78 .



t o  "be an abwab w i t h i n  th e  meaning o f  s e c t i o n  7b and he would
39h e  l i a b l e  to  th e  p e n a l t i e s  p r e s c r i b e d  by s e c t i o n s  7U£r and 

75 Such a f e e  cou ld  n o t  be r e a l i s e d  even from th e  g r a n t e e

o f  a permanent m okarar i  l e a s e . ^

S u b - s e c t io n  ( l )  o f  s e c t i o n  76 o f  th e  Bengal Tenancy 

A c t , 1885 d e f in e d  th e  term ' im provem ent1 to  mean "any work 

which adds t o  th e  v a lu e  o f  th e  h o ld in g ,  which i s  s u i t a b l e  

t o  th e  h o ld in g  and c o n s i s t e n t  w i th  th e  pu rpose  f o r  which i t  

was l e t " .  S u b - s e c t i o n  (2 )  o f  th e  same s e c t i o n  d e c l a r e d  

t h a t  u n t i l  th e  c o n t r a r y  was shown, th e  f o l l o w i n g  shou ld  be 

presumed to  be improvements w i th in  th e  meaning o f  th e  

s e c t i o n : -

" ( a )  th e  c o n s t r u c t i o n  o f  w e l l s ,  t a n k s ,  w a te r - c h a n n e l s  and 

o t h e r  works f o r  th e  s t o r a g e ,  supply o r  d i s t r i b u t i o n  o f  

w a te r  f o r  th e  p u rp o ses  of a g r i c u l t u r e  o r  o f  d r i n k i n g  o r  

f o r  th e  use  o f  men and c a t t l e  employed i n  a g r i c u l t u r e J

(b )  t h e  p r e p a r a t i o n  o f  l a n d  f o r  i r r i g a t i o n ;

( c )  th e  d r a in a g e ,  r e c l a m a t io n  from r i v e r s  or o t h e r  w a t e r s ,  

o r  p r o t e c t i o n  from f l o o d s ,  o r  from e r o s i o n  o r  o t h e r  damage 

by  w a te r ,  o f  l a n d  used  f o r  a g r i c u l t u r a l  p u r p o s e s ,  o r  w a s t e -

39* I n f r a , p
^ 0 .  I s £ E £ r  p .U23.
Zj.1. The Bengal Tenancy A c t ,  1885, s e c .  179f P r o v i s o ,



l a n d  which i s  c u l t u r a b l e ;

(a) th e  r e c l a m a t i o n ,  c l e a r a n c e ,  e n c lo s u r e  o r  permanent 

improvement o f  l a n d  f o r  a g r i c u l t u r a l  p u r p o s e s ;

( e )  th e  renew al  o r  r e c o n s t r u c t i o n  o f  any o f  th e  f o r e -  i 

go ing  works; o r  a l t e r a t i o n s  t h e r e i n  o r  a d d i t i o n s  t h e r e t o ;  

and

( f )  th e  e r e c t i o n  o f  a d w e l l in g  h o u se ,  w h e th e r  o f  masonry 

b r i c k s ,  s to n e  o r  any o th e r  m a t e r i a l  w h a ts o e v e r ,  f o r  th e  

t e n a n t  and h i s  f a m i ly ,  t o g e t h e r  w i th  a l l  n e c e s s a r y  ou t  

o f f i c e s . "

But no work ex e cu ted  by th e  r a i y a t  on h i s  h o ld in g  was an 

improvement i f  i t  s u b s t a n t i a l l y  d im in i s h e d  th e  v a lu e  o f
J j R

h i s  l a n d l o r d ' s  p r o p e r t y .

The work was n o t  r e g u i r e d  to  be e x e cu ted  on th e  

h o ld in g  i t s e l f .  So long  as  i t  was e x e cu ted  d i r e c t l y  f o r  

i t s  b e n e f i t ,  o r  was, a f t e r  e x e u c t io n ,  d i r e c t l y  b e n e f i c i a l  

t o  i t ,  i t  was an improvement;^ Thus a w a te r  p ip e  b ro u g h t  t o  

fh e  h o ld in g  f o r  p u rp o ses  o f  i r r i g a t i o n ,  though n o t  on th e  

h o ld in g  i t s e l f ,  would be an improvement; a t a n k  made i n  t h e  

v i c i n i t y  o f  a h o ld in g ,  n o t  p r i m a r i l y  f o r  i t s  b e n e f i t ,  b u t

U2m The Bengal Tenancy A c t ,  1885, s e c .7 6 (3 )*  
4-3* I b i d , s e c .  76 (1 )»



u sed  f o r  t h a t  p u rp o se  a f t e r  e x c a v a t io n ,  would e q u a l l y
hhb e  an improvement*

An e j e c t e d  r a i y a t  had th e  r i g h t  t o  g e t  compensa-
1±5t i o n  f o r  any improvement e f f e c t e d  by him* The Act a l s o

gave him th e  f u r t h e r  r i g h t  i n  r e s p e c t  o f  c ro p s  and land  

p r e p a re d  f o r  sowing* We s h a l l  d i s c u s s  t h o s e  r i g h t s  

i n  c h a p te r  Bi" refaction !*•

I t  may be  observed  t h a t  the  main o b j e c t  o f  th e  

Permanent S e t t l e m e n t  o f  1793 was the  improvement o f  a g r i 

c u l t u r e .  Lord C o rn w a l l i s  t e l l s  us  t h a t  one t h i r d  o f  

th e  Company’ s t e r r i t o r y  i n  I n d i a  was t h e n  a Jung le  i n 

h a b i t e d  o n ly  by  w i ld  an im als .  He m a in ta in e d  t h a t  a 

s h o r t  s e t t l e m e n t  would no t  induce any p r o p r i e t o r  t o  c l e a r  

the  Jung le  o r  encourage r a i y a t s  to  come and c u l t i v a t e  h i s  

lands*  He th e n  went on to  say t h a t  " i t  i s  f o r  th e  i n t e r 

e s t  o f  th e  s t a t e  t h a t  th e  landed  p r o p e r t y  sh o u ld  f a l l  i n t o  

th e  hands o f  th e  f r u g a l  and t h r i f t y  c l a s s  o f  p e o p le ,  who 

w i l l  improve t h e i r  lan d s  and p r o t e c t  t h e  r y o t s * and th e r e b y  

promote th e  g e n e r a l  p r o s p e r i t y  of th e  c o u n t r y 11* ^  With 

t h a t  pu rpo se  i n  view i t  was p rov ided  i n  R e g u l a t i o n  2 o f

1 7 9 3 : -

kk* M.Finucane and Ameer A l i « o u . c i t . »p*562»
U5 • The Bengal Tenancy A ct^sec*62^ i) .  
i+6* I b i d . , s e c *156*
Iff* The Governor G e n e ra l ’ s Minut.e d a te d  1 8 th  Sep tem ber , 1789*



265*

"E xp e r ien ce  hav ing  ev inced  t h a t  adeq ua te  s u p p l i e s  o f  

g r a i n  a re  n o t  o b t a in a b l e  from abroad in  s e a s o n s  o f  s c a r c i t y *  

th e  c o u n t ry  must n e c e s s a r i l y  co n t inu e  s u b j e c t  t o  t h e s e  

c a l a m i t i e s  u n t i l  t h e  p r o p r i e t o r s  of th e  la n d s  s h a l l  have 

th e  means o f  i n c r e a s i n g  th e  number o f  th e  r e s e r v o i r s ,  em

bankments and o t h e r  a r t i f i c i a l  works, by  which ,  to  a g r e a t  

d e g re e ,  th e  u n t im e ly  c e s s a t i o n  of the  p e r i o d i c a l  r a i n s  

may be  p ro v id e d  a g a i n s t  and th e  lan d s  p r o t e c t e d  from in-}

u n d a t i o n ............ To e f f e c t  t h e s e  improvements i n  a g r i c u l t u r e , .

which must n e c e s s a r i l y  be fo l low ed  by th e  i n c r e a s e  o f  e v e ry  

a r t i c l e  o f  p ro d u c e ,  h a s ,  a c c o rd in g ly ,  been  one o f  th e  

p r im a ry  o b j e c t s ,  to  which th e  a t t e n t i o n  of  th e  B r i t i s h  

A d m i n i s t r a t io n  h a s  been  d i r e c t e d  i n  i t s  a r ran gem en ts  f o r  

th e  i n t e r n a l  Government of  th e s e  p ro v in c e s  (B engal  and B e h a r ) .  

As b e i n g  th e  two fundam enta l  measures e s s e n t i a l  t o  a t t a i n 

ment o f  i t ,  th e  p r o p e r ty  i n  the  s o i l  has  been  d e c la r e d  to  

be v e s t e d  i n  th e  landow ners , and th e  revenue  p a y a b le  to  

Government from each e s t a t e  h as  been f i x e d  f o r  e v e r .  These 

measures have a t  once rend ered  i t  th e  i n t e r e s t  o f  t h e  p r o 

p r i e t o r s  to  improve t h e i r  e s t a t e s ,  and g iv en  them th e  means 

o f  r a i s i n g  th e  funds  n e c e s s a ry  f o r  t h a t  p u r p o s e •"

S i m i l a r l y  i n  th e  P ro c la m a t io n  o f  th e  Permanent S e t t l e m e n t  

o f  1793 i t  was d e c l a r e d : - ^

2|8* The Bengal Permanent S e t t le m e n t  R e g u la t i o n  1 o f  1793* 
s e c * 7 ( 6 ; .



"The Governor General  i n  C ouncil  t r u s t s ,  t h a t  t h e

p r o p r i e t o r s  o f  lan d ,  s e n s ib l e  of  the  b e n e f i t s  c o n f e r r e d

upon them by th e  p u b l i c  assessm ent  b e in g  f i x e d  f o r  e v e r ,

w i l l  e x e r t  them selves  i n  th e  c u l t i v a t i o n  o f  t h e i r  l a n d s

u n d e r  t h e  c e r t a i n t y  t h a t  t h e y  w i l l  en jo y  e x c l u s i v e l y  th e

f r u i t s  o f  t h e i r  own good management and in d u s t r y * "

But th e  zemindars s c a r c e l y  p a id  any heed  to  th e

p o l i c y  o f  i n v e s t i n g  money i n  the  improvement o f  th e  land*.
49On th e  o t h e r  hand most o f  them were a b se n te e  l a n d l o r d s ; ; ^

t h e y  l e f t  t h e  v i l l a g e s  and s e t t l e d  i n  th e  m etropo l is* .
50I n  t h i s  r e g a rd  M il l  observed  t h a t  " th e  new."landed a r i s -

*

t o c r a c y  d i s a p p o in te d  ev e ry  e x p e c t a t io n  b u i l t  upon them.

They d id  n o th in g  f o r  th e  improvement o f  t h e i r  e s t a t e s ,

b u t  e v e ry th in g  f o r  t h e i r  own r u i n " .  I t  was t h e  r a i y a t s

who c l e a r e d  th e  j u n g le s ,  made the  land  f e r t i l e  and h a b i t a b l e .

I n  th e  language of th e  Land Revenue Commission, Bengal  -  

" I t  can n o t  be denied  t h a t  the e x te n s io n  o f  c u l t i v a t i o n  

s i n c e  th e  Permanent S e t t le m e n t  has w i th  few e x c e p t io n s  b e e n  

th e  work of th e  a c tu a l  c u l t i v a t o r s  r a t h e r  t h a n  o f  th e

49* The r e p o r t  o f  th e  Land Revenue Commission, B e n g a l ,  
d a te d  2 1 s t  March, 1940, v o l . I , p a r a  83*

50.  J . S . M i l l ,  P r i n c i p l e s  of  P o l i t i c a l  Economy (London: P a r k e r ,  
Son and Bourn, 'ifes t  S t ra n d ,  186>2, 5 t h  B d . ) ,  v o l . I , p . 3 9 6 *



it 51z e m in d a rs  as. a c l a s s .  U l t i m a te l y  th e  l e g i s l a t u r e ,

h a v in g  w atched  th e  i n a c t i v i t y  of th e  zem indars  i n  t h i s  

r e s p e c t  f o r  abo u t  a c e n tu r y ,  w ise ly  ac c o rd e d  th e  im p o r t 

a n t  r i g h t  t o  improve th e  lan d  to  the  r a i y a t s  u n d e r  th e  

B eng a l  Tenancy A c t ,  1885*

Right to  su b-d iv id e  ho ld ings:  -  The Rent Acts

o f  1359 and 1869 c o n ta in e d  no p r o v i s i o n s  f o r  s u b - d i v i s i o n .
» 62  o f  r a i y a t s  h o ld in g s .  A ccord ing ly  i t  was h e ld ^  t h a t

t h e  e x i s t e n c e  of a  custom in  a p a r t i c u l a r  d i s t r i c t ,  by 

w hich  th e  r i g h t s  of occuTjancy were t r a n s f e r a b l e ,  would 

n o t  j u s t i f y  a s u b - d i v i s i o n  of a h o ld in g ,  and where th e  

t e n a n t  s u b - d i v i d e d  and t r a n s f e r r e d  th e  d i f f e r e n t  p a r t s  

t o  d i f f e r e n t  p e r s o n s ,  the  l a n d l o r d  was e n t i t l e d  t o  r e 

e n t e r .  But th e  zemindar might r e c o g n i s e  th e  d i v i s i o n  

o f  a  h o ld in g  e i t h e r  fo rm a l ly  by a c t u a l l y  d i v i d i n g  i t  

i n t o  p a r t s  or im p l i e d ly  by r e c e i v i n g  r e n t s  from  th e  

p a r t s  of th e  h o ld in g  s e p a r a t e l y .

S e c t i o n  88 of th e  o r i g i n a l  Bengal Tenancy A c t ,  

1885 p ro v id e d  t h a t  “a d i v i s i o n  of a t e n u r e  or h o l d i n g ,

51. P a ra  82 of th e  r e  pert d a ted  2 1 s t  March, 1 9 4 0 ,v o l .  1.
52. Trithanund v. Mutty (1878) I .L .R. 3 Cal. 7 7 4 .
53* Ooma v. Ra.iluckhee (1875) 25 Y/.R. 19.



or d i s t r i b u t i o n  of th e  r e n t  payab le  i n  r e s p e c t  t h e r e o f ,  

s h a l l  n o t  be b in d in g  on th e  l a n d l o r d  'un le ss  i t  i s  made 

w i t h  h i s  c o n s e n t  i n  w r i t i n g . ” Under t h a t  s e c t i o n  th e  

c o n s e n t  of th e  l a n d l o r d  i n  w r i t i n g  was n e c e s s a r y  to  

make th e  s u b - d i v i s i o n  of th e  h o ld in g  b in d i n g  on him.

But where i t  was c l e a r  from h i s  conduc t  o r  t h a t  of h i s  

a u t h o r i s e d  a g e n t  t h a t  th e  d i v i s i o n  of t h e  h o l d i n g  was 

a c q u ie s c e d  i n ,  or  c o n se n te d  t o ,  th e  law d id  n o t  r e q u i r e  

th e  c o n s e n t  t o  be fo r m u la te d  i n  w r i t i n g  i n  te rm s .  The 

c o n s e n t  was t o  be g a t h e r e d  from a l l  th e  c i r c u m s t a n c e s  . ^  

Thus i t  was h e l d  i n  a P u l l  Bench d e c i s i o n  ^ t h a t ,  where a 

r e c e i p t  f o r  r e n t ,  g r a n te d  by the  l a n d l o r d  or by h i s  a g e n t ,  

c o n t a i n e d  a  r e c i t a l  t h a t  a  t e n a n t ’ s name was r e g i s t e r e d  

i n  th e  l a n d l o r d ’ s s h e r i s t h a  a s  a t e n a n t  of a p o r t i o n  of 

t h e  o r i g i n a l  h o ld in g  a t  a r e n t  which was a  p o r t i o n  of 

o r i g i n a l  r e n t ,  i t  amounted t o  a c o n se n t  i n  w r i t i n g  by 

th e  l a n d l o r d  t o  a  d i v i s i o n  of th e  h o ld in g  and a d i s t r i b u 

t i o n  of th e  r e n t  payab le  i n  r e s p e c t  t h e r e o f  w i t h i n  th e  

meaning of s e c t i o n  88 of th e  A ct .  I n  t h e  ca se  r e f e r r e d  

t o  M aclean C . J . , f u r t h e r  obse rved  t h a t ,  i f  t h e  r e c e i p t

54- M .Finucane and Ameer A l i ,.  op. c i t . .-p. 398.
55* P y a r i  v. Gopal (1898) I .L .R .  25 Cal.  531 P.B.
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was g r a n t e d  by an a g e n t ,  i t  pre-tsupposed t h a t  he was

d u ly  a u t h o r i s e d  by th e  l a n d l o r d  t o  g iv e  such  a r e c e i p t .

To remove doub ts  r a i s e d  by t h i s  r u l i n g  t h e  s e c t i o n  was

amended by th e  W estern  Bengal Tenancy (Amendment) A c t ,

1907. I n  t h i s  r e g a r d  th e  S e l e c t  Committee t o  which
57t h e  B i l l  of 1906 was r e f e r r e d  to  o b s e r v e d : - ^

“U n less  t h e i r  a g e n ts  a re  e x p r e s s l y  a u t h o r i s e d  

i n  t h a t  b e h a l f ,  i t  would be u n f a i r  t o  th e  l a n d l o r d s  and 

d e t r i m e n t a l  t o  t h e i r  i n t e r e s t  t o  e n a c t  t h a t  r e c o g n i t i o n  

of  t h e  d i v i s i o n  or s u b - d i v i s i o n  of a h o l d i n g ,  and 

a c c e p ta n c e  of a  p r o p o r t i o n a t e  sh a re  of r e n t  by t h e i r  

a g e n t  i s  b in d in g  upon th e  l a n d l o r d .  A wide door would 

be opened t o  f r a u d ,  and i t  would be easy  f o r  t e n a n t s  t o  

s e c u r e  r e c o g n i t i o n  by b r i b e s  to  th e  a g e n t .  We have ,  

t h e r e f o r e ,  p ro v id e d  t h a t  t h e r e  must be an  e x p r e s s  

a u t h o r i z a t i o n  f o r  th e  e x e r c i s e  of t h i s  power by th e  

a g e n t . ”

The n e c e s s i t y  of th e  amendment of s e c t i o n  88 was a l s o  

s t a t e d  i n  th e  n o t e s  on c l a u s e s  of th e  B i l l  a s  follows:--*®

56. I b i d . , p. 536.
57. P a ra  20 of th e  r e p o r t  da ted  6 t h  March 1907 -  The

C a l c u t t a  G a z e t t e  d a ted  March 9* 1907, p a r t  I V , p . 7.
58 . C lause  16 of th e  n o te s  on c l a u s e s  = The C a l c u t t a

G a z e t t e ,  O c to b e r  2 4 , 1906, p a r t  IV, p. 15 and November
14 > 1906, p a r t  IV, p. 34 .



“The ruling reported in I.L.R. 25 Cal. 531 > 

has given r ise  to doubts as to the circumstances, in

which the consent to the division of a tenure or holding,

or distribution of the rent payable in respect thereof, 

may be inferred from the conduct of the landlord. The 

amendment w ill make i t  diear that the landlord is  only 

bound by an express consent in writing given by himself 

or a duly authorised agent. The ordinary practice, 

however, i s  for the landlord to sign ify  his consent to 

the d ivision of a tenure or holding and distribution of

the rent payable, by making the necessary a lteration  in

his ren t-ro ll ,  and i t  is  accordingly provided that where 

such an alteration has been made, i t  may be presumed that 

the landlord has given his express consent to the division.

Accordingly section 88 was amended by the Western. 

Bengal Tenancy (Amendment) Act, 1907 in the following  

terms :-

“88. A division of a tenure or holding, or 
distribution of the rent payable in respect thereof, 
shall not be binding on the landlord, unless i t  is  made 
with his express consent in writing or with that of his  
agent duly authorised in that behalf:

Provided that, i f  there is  proved to have been 
made in any landlord’s ren t-ro ll, any entry showing that 
any tenure or holding has been divided or that the rent 
payable in respect thereof has been distributed, such 
landlord may be presumed to have given his express con
sent in writing to such division or distribution. ”



A ccord ing  to  th e  amendment of 1907 th e  l a n d 

l o r d  was bound t o  r e c o g n i s e  th e  d i v i s i o n  of th e  h o ld in g  

and th e  d i s t r i b u t i o n  of the  r e n t  only  when an  e x p r e s s  

c o n s e n t  i n  w r i t i n g  was g iven  by h im s e l f  or by h i s  du ly  

a u t h o r i s e d  a g e n t .  But i t  was n o t  a lw ays  e a sy  f o r  th e  

t e n a n t  t o  prove such ex p re s s  con sen t  on th e  p a r t  of th e  

l a n d l o r d .  So the  l e g i s l a t u r e  l a i d  down i n  th e  p r o v i s o  

t h a t  an  e n t r y  i n  the  l a n d l o r d ’ s r e n t - r o l l  showing a 

d i v i s i o n  of th e  ten ancy  or a d i s t r i b u t i o n  of th e  r e n t ,  

sh o u ld  be nrima f a c i e  ev idence of the  e x p r e s s  c o n s e n t .

But the Eastern Bengal and Assam L e g i s l a t i v e  

Council took no steps to make similar amendments i n  t h e  

law in force in Eastern Bengal^ s e c t i o n  88 i n  i t s  

original form remained in force in t h a t  p ro v in c e .  The 

reason was stated by the Select Committee of th e  E a s t e r n  

Bengal and Assam Tenancy (Amendment) B i l l  of 1907 a s  

f  ollows
“Much more th a n  i s  the case  i n  B engal  th e  zemin

d a rs  of t h i s  p ro v in ce  a re  n o n - r e s i d e n t  and l e a v e  the

59. Ra.jani v. Kara Sundari  (1917) 22 C.W.N. 693 a t  694.
60. P a ra  7 of the  r e p o r t  da ted  9 t h  March 1908 «* The

E a s t e r n  Bengal and Assam G a z e t t e  d a te d  8 t h  A p r i l  
1908, p a r t  V, p. 3*



management o f  t h e i r  e s t a t e s  wholly  i n  th e  hands o f  t h e i r  

l o c a l  a g e n t s .  Moreover th e  h u lk  o f  th e  t e n a n t s  a r e  

Uahomedans, whose law o f  i n h e r i t a n c e  t e n d s  to  promote 

th e  d i v i s i o n  o f  t e n a n c i e s .  I t  has  been  s t r o n g l y  p r e s s e d  

upon us  t h a t  t h e  i n e v i t a b l e  r e s u l t  o f  th e  p rop o sed  amend

ment o f  th e  law w i l l  be  t o  cause grave  and wide sp rea d  

i n j u s t i c e .  The t e n a n t  d e a l s  w i th  th e  l o c a l  a g e n t .  He 

has  been  accustomed to  r e g a r d  him as  f u l l y  empowered i n  

a l l  p a r t i c u l a r s .  He h a s  no o p p o r t u n i t y  o f  p r o c u r i n g  

i n s p e c t i o n  o f  t h e  a g e n t ' s  power o f  a t t o r n e y  and i f  he d id  

see i t ,  would p ro b a b ly  n o t  u n d e r s ta n d  i t s  c o n t e n t s .  There 

a re  u n sc ru p u lo u s  l a n d l o r d s  as w e l l  as u n s c ru p u lo u s  t e n a n t s  

and d i s h o n e s t  agen ts .-  No l a n d l o r d  w i l l  i n  f a c t  g iv e  h i s  

l o c a l  agen t  th e  r e q u i r e d  au tho r i ty} ,  and i n  p r a c t i c e  th e  

t e n a n t  w i l l  n o t  be a b le  to  secure  i n s p e c t i o n  or  p r o d u c t i o n  

o f  th e  r e n t - r o l l ,  and even where i t  may be p roduced  and 

th e  n e c e s s a r y  e n t r y  d i s c o v e r e d ,  th e  l a n d l o r d  w i l l  n o t  f i n d  

i t  difftEBcL'fc to  r e b u t  th e  p re su m p t io n .  ■ Thus th e  p r o v i s o  

w i l l  n o t  be o f  p r a c t i c a l  v a l u e .  I f  t h e  p roposed  c l a u s e  

be p a s se d  i n t o  law, a t e n a n t  who h e r e a f t e r  s e c u r e s  r e c o g 

n i t i o n  o f  a d i v i s i o n  by  payment i n  good f a i t h  t o  th e  ag e n t  

of  th e  custom ary  sa lam i may y e a r s  l a t e r  f i n d  t h a t  h i s  money



i s  c o n f i s c a t e d  and t h a t  h i s  f i e l d s  a re  t o  he so ld  f o r  

th e  a r r e a r s  o f  some t h r i f t l e s s  d e f a u l t e r .  I t  h as  n o t  

b een  shown to  u s  t h a t ,  i n  any case  where f r a u d u l e n t  

c o l l u s i o n  between  t e n a n t  and agent e x i s t e d ,  any C our t  h a s  

h e l d  t h a t  th e  a g e n t ' s  r e c e i p t  i s  n e v e r t h e l e s s  to  be  t a k e n  

as th e  l a n d l o r d ' s  c o n s e n t ,  and we are  of o p in io n  t h a t  i n  

g e n e r a l ,  th e  l a n d l o r d  can r e a d i l y  p r o t e c t  h i m s e l f  b y  e n t e r 

t a i n i n g  more h i g h l y  p a id  and t h e r e f o r e  more r e l i a b l e  a g e n t s ,  

b y  th e  e x e r c i s e  o f  s t r i c t e r  s u p e rv i s io n  over  h i s  employees 

and by  making i t  w ide ly  known by p r i n t e d  endorsem ents  on 

r e n t  r e c e i p t  forms and o the rw ise  t h a t  h i s  l o c a l  a g e n ts  

a r e  no t  a u t h o r i s e d  to  open s e p a ra te  a c c o u n t s . 11

S e c t io n  88 was a g a in  amended by th e  Bengal Tenancy 

(Amendment) A c t ,  1928. By t h a t  amendment, s e c t i o n  88 i h  th e  

form g iv en  to  i t  i n  '.Yestern Bengal was a d o p te d ^ ^ in  th e  r e 

u n i t e d  p ro v in c e  w i th  a second p ro v iso  w hich  d e c l a r e d  t h a t ,  

f o r  a v a l i d  d i v i s i o n  o f  a h o ld in g  or d i s t r i b u t i o n  o f  r e n t  

t h e r e o f ,  the  consen t  o f  a l l  c o - s h a re r  l a n d l o r d s  and a l l  co

s h a re r  t e n a n t s  would be n e c e s s a ry ;  c o u r t s  were empowered, on 

b e in g  moved b y  a t e n a n t  from whom such c o n s e n t  was w i th h e ld  

o r  who was ag g r ie v e d  by  a d i v i s i o n  or d i s t r i b u t i o n ,  to  make

61. Notes on c l a u s e  58 o f  th e  B i l l  o f  1928 = The C a l c u t t a  
G a z e t te  d a t e d  J u l y  12, 1928, P a r t  IV ,p .lO O .



p r o p e r  o r d e r s ,  s u b j e c t  t o  t h e  r e s t r i c t i o n  t h a t  th e  d i v i s i o n

shou ld  n o t  r e s u l t  i n  th e  c r e a t i o n  of  u n n e c e s s a r i l y  sm al l

h o ld in g s  and th e  d i s t r i b u t i o n  o f  r e n t  sh o u ld  n o t  b r i n g

th e  r e n t  t o  l e s s  th a n  ru p e e s  two and e i g h t  annas  i n  ca se

o f  r a i y a t ' s  ho ld ing*  The p r o v i s o  a l s o  l a i d  down th e

p ro c e d u re  t o  be adopted  i n  such p ro c eed in g s#  The o b j e c t

o f  t h i s  amendment o f  1928 was e x p la in e d  b y  th e  mover as  
62f o l l o w s : —

"When you have g iv e n  a s t a t u t o r y  r e c o g n i t i o n  to  t h e  

t r a n s f e r  o f  a p o r t i o n  o f  a h o l d i n g ,  i t  i s  o n ly  f a i r  and 

e q u i t a b l e  t h a t  a s u b - d i v i s i o n  of  th e  ten an c y  as a l s o  a 

s u b - d i v i s i o n  o f  th e  r e n t  shou ld  be  allowed* • • #,f

F i n a l l y  th e  Amending Act o f  i9 $ e  s u b s t i t u t e d  a new 

s e c t i o n  f o r  th e  s e c t i o n  88 a l r e a d y  d iscu ssed *  S u b - s e c t i o n

( l )  o f  th e  new s e c t i o n  p ro v id e d  t h a t  "save  as p ro v id e d  

e lsew here  i n  t h i s  s e c t i o n ,  a d i v i s i o n  o f  a t e n u r e  o r  h o ld in g  

o r  a d i s t r i b u t i o n  o f  th e  r e n t  p ay a b le  i n  r e s p e c t  t h e r e o f  s h a l l  

n o t  be v a l i d ,  u n l e s s  such d i v i s i o n  or  d i s t r i b u t i o n  h a s  b ee n  

e x p r e s s l y  consen ted  to  i n  w r i t i n g  by b o t h  ( a )  t h e  l a n d l o r d  

or th e  e n t i r e  body o f  l a n d l o r d s  o r  t h e i r  a g e n t s  d u ly  

a u th o r i s e d  i n  t h a t  b e h a l f  and (b )  a l l  th e  c o - s h a r e r  t e n a n t s ;

62* Bengal L e g i s l a t i v e  C o u n c i l  P ro c e e d in g s ,  1928, Vol.XXX, 
No#2, pp.82+3-Ww>



P ro v id e d  t h a t ,  i f  t h e r e  i s  proved to  have h ee n  made in  any 

l a n d l o r d ’ s r e n t - r o l l  any e n t r y  showing t h a t  any t e n u r e  o r  

h o l d i n g  h as  been  d iv id e d  or t h a t  th e  r e n t  p a y a b le  i n  r e s p e c t  

t h e r e o f  h a s  been  d i s t r i b u t e d ,  such l a n d l o r d  may be  presumed 

to  have g iv e n  h i s  ex p re s s  consen t  i n  w r i t i n g  t o  such 

d i v i s i o n  or d i s t r i b u t i o n * "  The o t h e r  s u b - s e c t i o n s  d e a l t  

w i th  th e  p ro c ed u re  to  be fo l low ed  by  t h e  C our t  i n  d i s 

p o s in g  o f  a p p l i c a t i o n s  f o r  s u b - d i v i s i o n  o f  h o ld in g s  and 

d i s t r i b u t i o n  o f  r e n t .  No momentous change was in t ro d u c e d  

by  th e  Amending Act o f  1938* I t  gave i n c r e a s e d  f a c i l i t i e s  

f o r  th e  s u b - d i v i s i o n  o f  th e  h o ld in g s  i n t o  s m a l l e r  u n i t s  

t h a n  b e f o re  and made more clear and p r e c i s e  t h e  p ro c e d u re  f o r  

e f f e c t i n g  d i v i s i o n  th rough  the  Court*.

According to  s e c t i o n  88 a r a i y a t  co u ld  d i v i d e  h i s

h o ld in g  o r  d i s t r i b u t e  the  r e n t  p a y a b le  i n  r e s p e c t  t h e r e o f

by  mutual con sen t  o f  the  p a r t i e s ^ o r  th ro u g h  th e  Court

S u b - s e c t io n  ( l )  o f  t h a t  s e c t i o n  r e q u i r e d  th e  co n se n t  o f  th e

p a r t i e s  to  be e x p r e s s ,  and d id  not  i n c lu d e  a c o n s e n t  im p l ie d
65from a document p roduced .  ^ A d i v i s i o n  o f  a h o ld in g  be tw een  

th e  r a i y a t s  might be b i n d in g  on them i n t e r  s e * though i t  d id

63* The Bengal Tenancy A ct ,  1885, s e c . 8 8 ( l ) »  
I b i d * s e c . 8 8 ( 2 ) .

65* Ra,iani v .  H arasun d ar i  (1917) 22 C.W.N. 693*



not "bind the la n d lo r d s , u n le s s  they gave t h e ir  express
66consent to  such d iv is io n *  S im ila r ly  a d i v i s i o n  o f  a

h o ld in g  w ithout the consent o f  a l l  the co -sh a rer  r a iy a t s  was

in v a l id ,  even i f  the k a b u lia t ,  by which the d iv i s io n  was
67e f f e c t e d ,  in clud ed  new lands* Again the consent requ ired

in  su b -se c t io n  ( l )  o f  s e c t io n  88 had to be in  w r it in g ;  i t

could not be proved except by the w r it in g  or document i t -
68s e l f .  In Jnanendra v* Gopal, the learn ed  judges o b served :-

"The consent in  w r it in g  by the lan d lo rd  to  the

d i v i s i o n  o f  a t e n u r e  has  th e  e f f e c t  o f  s u b s t i t u t i n g  a

new c o n t r a c t  f o r  th e  o ld .  I t  s h o u l d , t h e r e f o r e ,  be com plete

in  i t s e l f  and embody d i s t i n c t l y  the terms o f  the new contract*

Should i t  f a i l  to  do so , the p r in c ip le  l a id  down in  s e c t io n

91 o f  th e  Evidence  Act would apply and e x t ra n e o u s  e v id e n c e  to

prove th e  term s o f  the  c o n t r a c t  would be i n a d m i s s i b l e " .

The express consent o f  the landlord  in  w r it in g  might be

presumed from an entry in  the r e n t - r o l l  showing a d i v i s i o n

o f  the h o ld in g  or a d is t r ib u t io n  o f  the ren t  payable in
69resp ec t  th ereo f*  ^

When a d iv i s io n  o f  the hold ing  or d i s t r ib u t io n  o f

66* The Bengal Tenancy Act,1885> s e c . 8 8 ( l )  as amended b y  th e  
Act o f  1938.

67* r.'Tahendra v. Ra.iani t A .I .R . 1939 > Cal*609*
68. (190^) I . L . R .  31 C a l .  1026 a t  103U.
$9* The Bengal Tenancy A c t ,  1885, s e c . 8 8 ( l ) ,  P r o v i s o .



r e n t  cou ld  n o t  be am icably  e f f e c t e d  by  m utual  agreement 

among th e  p a r t i e s ,  one or more c o - s h a r e r  r a i .y a t s  m ig h t ,  

u nder  s u b - s e c t i o n  ( 2 ) ,  f i l e  an a p p l i c a t i o n  (accompanied  

by  th e  p r e s c r i b e d  f e e  f o r  s e r v i c e  of n o t i c e  upon th e  l a n d 

l o r d  o r  l a n d l o r d s  o r  t h e i r  common agent as  th e  case  might 

be  and a l s o  on th e  rem a in in g  c o - s h a r e r  r a i . y a t ) to  t h e  

C o u r t ,  a sk in g  f o r  d i v i s i o n  o f  th e  h o ld in g  or  f o r  a d i s 

t r i b u t i o n  of  th e  r e n t  p a y a b le  i n  r e s p e c t  t h e r e o f  o r  f o r  

annulment or  m o d i f i c a t i o n  o f  a p r e v io u s  d i v i s i o n  o r  

d i s t r i b u t i o n ,  p ro v id ed  such p r e v io u s  d i v i s i o n  o r  d i s 

t r i b u t i o n  was n o t  e f f e c t e d  by  means o f  a j u d i c i a l  p r o 

ceed ing  under  t h i s  s u b - s e c t i o n  o r  by mOfual agreement o f  

a l l  th e  p a r t i e s  concerned u n d e r  s u b - s e c t i o n  ( l ) .  A 

C i v i l  Court  cou ld  no t  r e -o p e n  o r  annul o r  modify  a p r e v io u s  

d i v i s i o n  or d i s t r i b u t i o n ,  i f  th e  same was e f f e c t e d  by means 

o f  a j u d i c i a l  p ro c e e d in g  u n d e r  s u b - s e c t i o n  ( 2 ) o r  by m utual  

agreement between th e  l a n d l o r d s  and c o - s h a r e r  r a i y a t s  i n  

con fo rm ity  w i th  s u b - s e c t i o n  ( l ) *  T h i s ,  h o w ev e r ,d id  n o t  

mean t h a t  a f r a c t i o n a l  u n i t  o f  a h o ld in g ,  p r e v i o u s l y  c r e a t e d ,  

cou ld  n o t  be f u r t h e r  b roken  up by  means o f  a j u d i c i a l  p r o 

ceed ing  under  s u b - s e c t io n  ( 2 )* Such a u n i t  a l r e a d y  c r e a t e d  

became an independen t  h o ld in g ;  f u r t h e r  s p l i t t i n g  up o f  th e



same might he made t i l l  th e  u l t im a te  l i m i t  o f  r e n t  t o  th e  

e x t e n t  o f  one ru pee  as p ro v id ed  in  s u b - s e c t i o n  2 (b )  was 

r e a c h e d .

7/hen an a p p l i c a t i o n  was f i l e d  to  th e  C ourt  b y  one 

o r  more c o - s h a r e r  r a i y a t s , j o i n in g  th e  l a n d l o r d  o r  l a n d 

l o r d s  and th e  rem a in in g  c o - s h a r e r  r a i y a t s , any c o - s h a r e r s  

might j o i n  w i th  th e  a p p l i c a n t .  I t  was th e  d u ty  o f  t h e  

C o u r t ,  on such an a p p l i c a t i o n  from any c o - s h a r e r s ,  t o  

t r a n s f e r  h i s  name from the  c a te g o ry  o f  th e  o p p o s i t e  p a r t y  

to  t h a t  o f  th e  a p p l i c a n t  and j o i n  him as a c o - a p p l i c a n t .

No f u r t h e r  n o t i c e  on th e  l a n d l o r d  or l a n d l o r d s  and th e  

r e m a in in g  c o - s h a r e r s  had to  be served upon such j o i n d e r . ^ 0 

V/hen t h e  d i v i s i o n  o f  a h o ld in g  or d i s t r i b u t i o n  o f  r e n t  was 

o rd e re d  by  th e  C ourt ,  each a p p l i c a n t ,  i n c l u d i n g  t h e  co

a p p l i c a n t s , h a d  to  pay a f i x e d  m uta t io n  f e e  o f  one rupee

t o  th e  l a n d l o r d ,  i r r e s p e c t i v e  of  th e  v a lu e  o f  th e  s u b - d iv id e d
71h o ld i n g ;  I f  a r a i y a t  was aggr ieved  by  an o r d e r  o f  th e  

Court  d i r e c t i n g  th e  s u b - d i v i s i o n  of  a h o l d in g  o r  d i s t r i b u 

t i o n  o f  r e n t  p ay ab le  i n  r e s p e c t  t h e r e o f ,  he might f i l e  an 

app ea l  w i t h i n  30 days from th e  d a te  o f  th e  o r d e r ,  on p ay in g

70 .  I b i d ,  s e c . 8 8 (3 ) .  
71* I b i d . s e c . 88(1}.).
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t h e  p r e s c r i b e d  f e e .  But t h e r e  was no second ap p ea l  from

t h a t  s e p a r a t e  h o ld in g s  were c r e a t e d .  T h e r e fo re  th e  l a n d 

l o r d  cou ld  no lo n g e r  b r i n g  a s u i t  f o r  th e  r e n t  due from 

t h e  o r i g i n a l  h o ld in g .  I f  he b ro u g h t  such  a s u i t  o r  ob

t a i n e d  a d e c r e e ,  a s a l e  of  th e  h o ld in g  i n  e x e c u t io n  t h e r e o f  

co u ld  n o t  o p e r a t e  as a r e n t  s a l e  and th e  a u c t i o n  p u r c h a s e r  

co u ld  n o t  annu l  incumbrances c r e a t e d  by  a r a i y a t . S econd ly ,  

from th e  d a te  .from which th e  d i v i s i o n  o f  a h o l d i n g  o r  d i s t r i 

b u t i o n  of  r e n t  took  e f f e c t ,  th e  l i a b i l i t y  o f  such c o - s h a r e r

r a i y a t  f o r  r e n t  ceased  t o  be  J o i n t  and s e v e r a l ,  and th e
73l i a b i l i t y  became s e v e r a l  o n ly .

Sec .  3 .  R ig h ts  o f  non-occupancy  r a i y a t s .

The Bengal Tenancy A c t ,  1885 d e f i n e d  b u t  few i n c i d e n t s  

o f  th e  h o ld in g  of  a non-occupancy  r a i y a t . As a r e s u l t  

g u e s t i o n  f r e q u e n t l y  a r o s e  which c o u ld  n o t  be answered from 

th e  t e x t  o f  th e  A ct ;  law yers  and Judges were o b l ig e d  to  

have r e c o u r s e  to  well-known customs o r  l o c a l  u sag e s  o r  c u s t 

omary laws .and ru les  o f  e q u i t y  and good c o n s c ie n c e .  S e c t i o n

an o rd e r  p a s s e d  by  th e  A p p e l l a t e  C o u r t . 72

The e f f e c t  o f  a v a l i d  s u b - d i v i s i o n  of  a h o ld in g  was

72 .  I b i d . s e c . 88
73 .  I b i d . s e c . 88



I 83 o f  t h e  Act saved the  o p e r a t i o n  o f  "any custom, u sage

o r  cus tom ary  r i g h t  n o t  i n c o n s i s t e n t  w i t h ,  o r  n o t  e x p r e s s l y

o r  "by n e c e s s a r y  i m p l i c a t i o n  m od if ied  o r  a b o l i s h e d  by  i t s

p r o v i s i o n s " .  The r u l e s  o f  law p r e v a l e n t  i n  o t h e r  c o u n t r i e s ,

e s p e c ia l l y  when they  were adopted in  cognate A cts  by the

I n d i a n  L e g i s l a t u r e  and e a r l i e r  d e c i s i o n s  o f  th e  S u p e r io r

C o u r t s ,  v e ry  o f t e n  s u p p l i e d  o m iss ion s  i n  c o d i f i e d  l a w s . " ^

The q u e s t i o n  w hether  th e  i n t e r e s t  o f  a non-occupancy

r a i y a t  was h e r i t a b l e  o r  n o t  had been  th e  s u b j e c t  o f  c o n f l i c t -
75in g  j u d i c i a l  d e c i s i o n s .  I n  Karim v .  S u nd a r , ^ i t  was h e l d

t h a t  th e  r i g h t  o f  a non-occupancy  r a i y a t , who d id  n o t  h o ld

under  any e x p re s s  engagement, was n o t  h e r i t a b l e .  I n

d e l i v e r i n g  th e  judgment o f  th e  Court  B an e r je e  J . ,  o b s e r v e d : —̂

"The absence o f  any p r o v i s i o n  r e l a t i n g  to  n o n -o c cu -
77pancy h o ld in g s  s i m i l a r  to  t h a t  embodied i n  s e c t i o n  26 o f  

th e  Act w i th  r e f e r e n c e  <tt> th e  r i g h t  o f  occupancy ,  a f f o r d s  i n  

our o p in io n  th e  s t r o n g e s t  i n d i c a t i o n  t h a t  th e  l e g i s l a t u r e  d id  

n o t  i n t e n d  to  make non-occupancy h o ld in g s  h e r i t a b l e .  Under 

th e  law as i t  s tood  b e f o r e  th e  Bengal Tenancy Act was p a s s e d ,

7 k S .C .M i t r a ,  o p . c i t . ,p p .5 h3 -h i i .
75 .  (1896) I .L .R .2 4  C a l .  207.
76 .  I b i d , p . 209.
77 S u p ra , p . 202.
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non-occupancy  r a i y a t s  n o t  h o ld in g  under  e x p r e s s  agreem ents  

were t r e a t e d  as t e n a n t s - a t - w i l l  o r  as t e n a n t s  from y e a r  to  

y e a r .  Under th e  o ld  law non-occupancy r a i y a t s  were th e  

lo w e s t  c l a s s  o f  r a i y a t s  and i f  the  r e s p o n d e n t s  c o n t e n t i o n  

he  c o r r e c t ,  i t  would fo l lo w  t h a t  a l l  r a i y a t i  h o ld in g s  were 

h e r i t a b l e .  But t h i s  would he somewhat i n c o n s i s t e n t  w i th  

c e r t a i n  p r o v i s i o n s  of  lav/, such as R e g u l a t i o n  V I I I  o f  1819* 

s e c t i o n  11, c l a u s e  37 which speak of h e r e d i t a r y  r a i y a t s  as 

a d i s t i n c t  c l a s s . 11

U l t r a  J . ,  i n  h i s  Tagore Law L e c tu r e s  o f  1895 e x p re s s e d  

the  viev/ t h a t  th e  i n t e r e s t  o f  a non-occupancy r a i y a t  was 

h e r i t a b l e . ^  I n  Lakhan v .  J a in a th ? ^  U l t r a  dnd Holmwood 

J . J . ,  r e f e r r e d  to  th e  P u l l  Bench the  q u e s t i o n  -  f1I s  th e  

r i g h t  o f  a non-occupancy r a i y a t  h e r i t a b l e ? tf The P u l l  

Bench d ec id e d  no more than  t h a t  such an i n t e r e s t  had n o t  

been  made h e r i t a b l e  by the  Bengal Tenancy A c t ,  1885* I n
81d e l i v e r i n g  th e  judgment of  th e  Court U ac lean  C . J .  o b s e r v e d : -

"Upon th e  q u e s t io n  whether t h a t  Act (Bengal Tenancy

78. The Bengal Rent A ct, 1859* s e c .2 5 ;  C .D .P ie ld , Bengal Code, 
para 38; Thakooranee v .  Bisheshur (1865)  B.L.R . Sup.Vol*  
202 at 220,

79* S . C . U i t r a ,  o p . c i t .P.3UU*
80. (1907) I . L .R .  3k  C a l .  516 P .B.
81. I b i d . p . 521.



A c t ,  I 885 ) c r e a t e d  th e  r i g h t  i f  i t  d i d  n o t  p r e v i o u s l y  e x i s t ,  

I do n o t  see  how we can avo id  th e  s t r o n g  i n f e r e n c e  to  he 

drawn from s e c t i o n  26 o f  th e  Act* The l e g i s l a t u r e  by  

t h a t  s e c t i o n  has  e x p r e s s l y  e n a c te d  t h a t ,  ’ i f  a r a i y a t  d i e s  

i n t e s t a t e  i n  r e s p e c t  o f  r i g h t  o f  occupancy,  i t  s h a l l ,  sub

j e c t  t o  any custom to  th e  c o n t r a r y ,  descend i n  t h e  same 

manner as o t h e r  immovable p r o p e r t y ’ ; b u t  i t  s ay s  n o th in g  

about th e  r i g h t  o f  a non-occupancy  r  a i y a t * On th e  p r i n 

c i p l e  o f  e x p r e s s i o  u n iu s  e s t  e x c l u s i s  a l t e r i u s  t h e  i n f e r e n c e  

i s  s t r o n g  t h a t  th e  l e g i s l a t u r e  d id  n o t  i n t e n d  by  t h a t  Act to  

make t h e  r i g h t  o f  a non-occupancy  r a i y a t  h e r i t a b l e ;  b u t  i f  

such r i g h t  were h e r i t a b l e  a t  t h e  t ime o f  th e  p a s s i n g  o f  th e  

Bengal Tenancy A c t ,  i t  h a s  n o t  i n  my judgment,  b ee n  t a k e n  

away b y  th e  A c t .  In  my o p in io n  th e  Act n e i t h e r  c r e a t e d ,  

nor d e s t r o y e d  any such r i g h t .  I >t h e r e f o r e ,  can o n ly  

answer th e  q u e s t i o n  by  s a y in g  t h a t ,  i f  th e  r i g h t  e x i s t e d  

b e f o r e  th e  Bengal Tenancy A c t ,  i t  h a s  n o t  been  d e s t r o y e d  

by t h a t  A c t ,  and i f  d id  n o t  so e x i s t ,  i t  h a s  n o t  been  

c r e a t e d  by  th e  A c t . 1’

The m atter came up again  fo r  d e c is io n  b e fo r e  a
82D iv is io n  Bench in  Uday v .  H ari, in  which Jen k ins G.J..

82. (1909)  13 C.’.Y.N. 937 a t  941.



e x p r e s s e d  h i m s e l f  i n  the  fo l lo w in g  t e r m s : -

,fThe s t a t e  o f  a u t h o r i t i e s  on t h a t  p o i n t  can  n o t  he

r e g a r d e d  a s  s a t i s f a c t o r y ;  f o r  while  on t h e  one hand t h e r e

i s  th e  d e c i s i o n  o f  a D iv i s io n  Bench of t h i s  Court  i n  Karim
83v * Sundar J t o  th e  e f f e c t  t h a t  i t  i s  n o t  h e r i t a b l e ,  on th e

8ho t h e r  hand i n  Lakhan v. J a i n a t h  th e  p o i n t ,  though  a p p a r e n t l y  

r e f e r r e d ,  was l e f t  undec ided ,  inasmuch as  two members o f  t h e  

P u l l  Bench were o f  op in ion  t h a t  th e  h o l d i n g  was h e r i t a b l e ,

one was o f  o p in io n  t h a t  i t  was n o t ,  and two o t h e r  members

d i d  n o t  e x p re s s  any o p in io n ,  excep t  so f a r  as t h e  Bengal 

Tenancy Act was c o n e m e d ."

The l e a r n e d  C h ie f  J u s t i c e  th e n  sa id  t h a t  t h e  Court  would

have b ee n  g la d  to  r e f e r  the  p o i n t  to  a P u l l  Bench, had th e

s u i t  n o t  been  bound to  f a i l  on the  ground t h a t  " th e  t i t l e

by  h e i r s h i p  was n o t  made o u t . "

The o p p o r tu n i ty  o f  r e f e r r i n g  th e  q u e s t i o n  to  a n o th e r

P u l l  Bench however came i n  191h to  Mookerjee and B e a c h c ro f t

J « J . ,  who had b e f o r e  them th e  case o f  Midnap o re  Zemindar y
85v* H r i s h i k e s h . ^ The q u e s t io n  r e f e r r e d  by  them was b r o a d l y  -

83. (189$) I . L . R .  2k Cal .  207*
8h. (1907) I . L . R .  3k  Cal .  516 F.B.
85. ( l9 1 h )  I . L . R .  k l  C a l . 1108 P .B . ,  fo l lo w e d  b y  P a tn a  High

Court  i n  K a l ru  v .  J a n k i  (1916) 1 P . L . J . 2 7 3 .



whether the right of a non-occupancy raiyat was heritable*
The answer g iv e n  by  th e  F u l l  Bench was t h a t ,  a p a r t  from

p o s s i b l e  e x c e p t io n s ,  th e  h o ld in g  o f  a non-occupancy

r a i y a t  was h e r i t a b l e .  The judgment d id  n o t  i n d i c a t e  what

t h e  p o s s i b l e  e x c e p t io n s  might be ;  b u t  t h e y  were p r o b a b ly

th o s e  a r i s i n g  out  o f  custom or  c o n t r a c t .

I t  may be observed  t h a t ,  a f t e r  th e  F u l l  Bench
86d e c i s i o n  i n  Midnapore Zemindary v. H r i s h i k e s h , th e  Bengal

cseJt>
Tenancy A c t ,  l 8 8 5 As u b je c te d  to  s e v e r a l  amendments and as 

none o f  th e s e  p u rp o r t e d  to  r e v e r s e  or modify th e  law l a i d  

down i n  t h a t  c a s e ,  i t  must be presumed t h a t  th e  l e g i s l a t u r e
0 - 7

a c c e p te d  t h i s  j u d i c i a l  i n t e r p r e t a t i o n  of  t h e  s t a t u t e .

A non-occupancy  h o ld in g  could n o t  be t r a n s f e r r e d  or
88b eq u e a th ed  ex c e p t  when t h i s  was a l lowed by  custom. In  

t h i s  r e s p e c t  th e  p o s i t i o n  o f  a non-occupancy r a i y a t  was 

s i m i l a r  to  t h a t  o f  an occupancy r a i y a t  p r i o r  to  th e  Bengal 

Tenancy (Amendment) A c t ,  1928.
89Vie have a l r e a d y  observed t h a t  a non-occupancy  r a i y a t

86 .  (191U) I . L . R . l a  C a l . 1108 F .B.
67* Nofrendra v .  F y a r i  (1915) 21 C .L . J .  605 a t  608; K ayas tha  

v .  S i t a  Bam. A . I .R .  1929 A l l .  625 F .B .
88. The Bengal Tenancy A c t ,  1885, s e c . 183; S .C .M i t r a ,  

o p . c i t . . p . ^ h l u  
89• S u p ra , p . 22U.
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had the same r ig h t  as an occupancy r a iy a t  to  s u b - le t  h i s  

lan d . There was nothing in  the Act which prevented  a 

non-occupancy ra iy a t  from s u b - le t t in g .  On t h i s  p o in t  

V/oodroffe J . ,  s a i d : - ^

"A non-occupancy r a iy a t  i s  not p r o h ib ite d  from 

s u b - le t t in g  and may have an under-r a iy a t  under him and 

may crea te  a p rotected  i n t e r e s t  under s e c t io n  1 6 0 ,c la u se

( g ) y^ i f  h i s  landlord a llow s him so to do. An incumbrance 

may be crea ted  by a non-occupancy ra iy a t  on h i s  h o ld in g  in  

l im i t a t io n  o f  h is  own i n t e r e s t ,  however l im i t e d ,  by way o f  

s u b - le a s e ."

Though a non-occupancy r a iy a t  stood on the same fo o t in g  as 

an occupancy r a iy a t  in  re sp e c t  o f s u b - le t t in g ,  the r ig h t  

o f  an occupancy r a iy a t  to  s u b - le t  could not be taken away 

by contract by reason o f  s e c t io n  1 7 8 (3 ) (e) , ^ b u t  th ere  was

90. Ram v .  Ehela  (1910) I .L .R .  37 C a l .  709 a t  713-1U.
91 • This  c la u s e  p rov ided  t h a t  many r i g h t  o r  i n t e r e s t  which 

the  l a n d lo r d  a t  whose i n s t a n c e  the  t e n u re  o r  h o ld in g  i s  
s o ld ,  o r  h i s  p r e d e c e s s o r  i n  t i t l e ,  has  e x p r e s s l y  and i n  
w a i t i n g  g iven  the  t e n a n t  f o r  th e  t ime b e i n g  p e r m is s io n  
to  c r e a t e . 11

92*. This  c la u s e  p ro v ided  t h a t  "n o th in g  i n  any c o n t r a c t  made 
between a l a n d lo rd  and a t e n a n t  a f t e r  th e  p a s s i n g  o f  
t h i s  Act s h a l l  take  away th e  r i g h t  o f  an occupancy 
r a i y a t  to  s u b - l e t  s u b j e c t  to  and i n  acco rdance  w i th  t h e  
p r o v i s i o n s  of t h i s  A c t . 11 This  c l a u s e  was renumbered as
Clause §d) by s e c t i o n  1 1 2 ( b ) ( i i )  o f  th e  Bengal Tenancy 
(Amendment) A c t , 1928 *



no such provision for the "benefit of a non-occupancy 

ra iyat*

vie have already observed that a non-occupancy
93 94 .raiyat had the right to surrender and abandon h is

holding.

Before the Bengal Tenancy (Amendment) Act, 1928 a 

non-occupancy raiyat had a limited right to make improve

ments of h is holding under section 79 of the .-Act which ran 

as follow s:-

M79*(l) A non-occupancy raiyat shall be entitled  
to construct, maintain and repair a well for the irriga
tion of h is holding, with a ll works incidental thereto, 
and to erect a suitable dwelling house for himself and 
his family, with a ll  necessary out-offices; but shall not, 
except as aforesaid and as next hereinafter provided, be 
entitled  to make any other improvement in respect of h is  
holding without his landlord’s permission.

(2) A non-occupancy raiyat who would, but for the 
want of h is landlord’s permission, be entitled  to make an 
improvement in respect of his holding, may, i f  he desires 
that the improvement be made, deliver, or cause to be 
delivered, to his landlord a request in writing calling  upon 
him to make the improvement within a reasonable time; and, 
i f  the landlord is  unable or neglects to comply with '£h;at 
request, may make the improvement him self.!l

Referring to that section the Select Committee to 

which the B il l  of 1884 was referred to said:-"^

93* S u p ra , p . 233.
94# S upra ,  p .  245.
95* The report of the Select Committee dated 12th February 

1885, para 33 = Selections,p.406.



";Ve have in  s e c t i o n  79 p ro v id e d  t h a t  a non

occupancy r a i y a t  s h a l l  he e n t i t l e d  to  c o n s t r u c t  a w e l l  

f o r  th e  i r r i g a t i o n  o f  h i s  ho ld ing*  A w e l l  c o n s t r u c t e d  

u n d e r  t h i s  p r o v i s i o n  w i l l  he an improvement w i t h i n  th e  

meaning o f  th e  A ct ,  and the  r a i y a t  w i l l ,  on h e in g  e j e c t e d ,  

he e n t i t l e d  to  r e c e i v e  compensation f o r  i t *  The h ig h  

im portance  o f  f a c i l i t a t i n g  and en co u rag ing  th e  c o n s t r u c 

t i o n  o f  a l l  v/orks o f  i r r i g a t i o n  i n  t h i s  c o u n t ry  w i th  a 

view t o  th e  p r e v e n t io n  o f  famine p o i n t s  to  t h e  n e c e s s i t y  

of  t h i s . "
96Je have a l r e a d y  no ted  t h a t  s e c t i o n  79 ’was r e p e a l e d  hy 

th e  Amending Act o f  1928 and hy the  same amendment a 

non-occupancy r a i y a t  was g iv e n  the  b e n e f i t  o f  s e c t i o n s  

76 and 77 of  th e  Act a long  w ith  o th e r  c l a s s e s  o f  r a i y a t s  

to  make improvements i n  h i s  h o ld in g .  V’/e have d i s c u s s e d  

i n  th e  same p l a c e  th e  r i g h t  o f  a non-occupancy  r a i y a t  to  

make improvements a f t e r  1928. In  case  o f  e j e c tm e n t  he 

was g iv en  th e  r i g h t  to  c la im  com pensation  f o r  improvement 

which we s h a l l  d i s c u s s  i n  c h a p te r  8* s e c t i o n  U*

96* Supra* p*26o*



S e c .  U* R e s t r i c t i o n  of th e  r a i y a t s 1 c o n t r a c t u a l  r i g h t s .

Prom our d i s c u s s i o n  o f  th e  r i g h t s  o f  a r a i y a t , i t  

i s  c l e a r  t h a t  h i s  r i g h t s  were o r i g i n a l l y  b a s e d  on occupa

t i o n  and r e g u l a t e d  by custom. They were n o t  b a s e d  on

c o n t r a c t ;  t h e  id e a  of r i g h t s  r e g u la t e d  by c o n t r a c t  was
97u n f a m i l i a r  to  him. In  th e  language o f  S i r  C . P . I l b e r t  -  

"He s im ply  o cc u p ie s  the  l a n d ,  as h i s  f o r e f a t h e r s  have 

o cc u p ie d  i t  b e f o r e  him, s u b je c t  t o  th e  ob se rv ance  o f  

c e r t a i n  c o n d i t i o n s ,  the  g e n e ra l  c h a r a c t e r  o f  which i s  

a p p ro x im a te ly  known and u n d e r s to o d ,  though thej?- have nev e r
qo

b e e n  reduced  t o  a d e f i n i t e  w r i t t e n  fo rm ."
99But u nder  the  p r o v i s i o n s  o f  th e  Bengal L eases

and Land Revenue R e g u la t io n  XVIII o f  1812 th e  zemindars were

a l lo w ed  to  e n t e r  i n t o  c o n t r a c t s  f r e e l y  w ith  t h e i r  r a i y a t s

on any term which th ey  might deem conducive t o  t h e i r  i n t e r -
1e s t .  I n  t h i s  r e g a rd  Trevor J . , i n  th e  P u l l  Bench case  

o b s e r v e d : -

97* S i r  C . P . I l b e r t 1s speech i n  th e  L e g i s l a t i v e  C ounc i l  o f  
th e  G overnor-G enera l  o f  In d ia  d a te d  1 1 th  March 1885 = 
S e l e c t i o n s , p*599*

9 8 .  I b i d ,
99« S e c . 2 = J .H .K a r in g to n ,  A n a l y s i s , v o l . I l l , p . U 7 6 *

1* Thakooranee v .  B ish esh u r  ( 1865~) B.L.R. 3 u p .v o l .2 0 2  a t  
217 F.B.,



"The khudkash t  r y o t s , though th e y  were e n t i t l e d  

t o  p o t t a s  a t  th e  pergunna r a t e s  hy th e  laws o f  1793 and 

and f o l lo w in g  y e a r s ,  and though under  s e c t i o n  6 o f  Reg

u l a t i o n  b o f  1793 th e  C o u r ts  were,  i n  c a s e s  o f  d i s p u t e s ,  

t o  de te rm in e  th e  r a t e  o f  p o t t a  a c co rd in g  to  th o s e  r a t 6 s ,  

s t i l l ,  under  th e  o p e r a t io n  of  th e  laws c i t e d  above, r y o t s  

m igh t ,  i f  t h e y  p l e a s e d ,  b in d  them se lves  by  s p e c i f i c  en

gagements i r r e s p e c t i v e  of  th o s e  r a t e s ;  and, o f  c o u r se ,  

h av in g  done so v o l u n t a r i l y ,  t h e y  would be h e l d  s t r i c t l y  

t o  th e  terms o f  t h e i r  engagem ents ."
2S i m i l a r l y ,  i n  th e  same case  Campbell J . , o b s e r v e d : -

"V/e a re  a l l  aga in  ag reed  t h a t  i f ,  i n  a p o s s i b l e  

c a s e ,  w r i t t e n  c o n t r a c t  i n c o n s i s t e n t  w i th  th e  cus tom ary  

r a t e s ,  and a h o ld in g  under  t h a t  c o n t r a c t ,  be  p ro v e d ,  

e f f e c t  must be g iv en  to  t h e  c o n t r a c t ,  ex c ep t  so f a r  as 

i t  i s  v a r ie d  by  th e  s t r i c t e s t  i n t e r p r e t a t i o n  o f  th e  p r o 

v i s i o n s  o f  Act X o f  1859".

The Bengal Rent A c t ,  1859> r e f e r r e d  to  by  Campbell J . ,  

l a i d  down i n  s e c t i o n  7 t h a t  " n o th in g  i n  th e  l a s t  p r e 

c e d in g  s e c t i o n  s h a l l  be  h e ld  t o  a f f e c t  th e  te rm s  of  any 

v / r i t t e n  c o n t r a c t  f o r  th e  c u l t i v a t i o n  o f  l a n d  e n t e r e d  i n t o



b e tw een  a l a n d h o ld e r  and a r y o t , v/hen i t  c o n t a i n s  any 

e x p r e s s  s t i p u l a t i o n  c o n t r a r y  t h e r e t o " .

The Bengal r a i y a t s  were i g n o r a n t ,  p o o r ,  ap p re h e n s iv e  

o f  o p p r e s s io n ;  t h e r e  was no one to  whom th e y  would t u r n  

f o r  in d ep en d en t  a d v ic e .  The zemindars  to o k  f u l l  advan tage  

o f  th e  s i t u a t i o n .  So i t  was a b s o l u t e l y  n e c e s s a r y  t o  r e 

s t r i c t  th e  c o n t r a c t u a l  r i g h t s  o f  a r a i y a t  so t h a t  he cou ld  

n o t  e n t e r  i n t o  any c o n t r a c t s  w i th  h i s  l a n d l o r d  s u r r e n d e r i n g  

t h e  r i g h t s  allov/ed by  law. In  t h i s  r e g a r d  th e  Government

o f  I n d i a  i n  a d e sp a tc h  to  th e  S e c r e t a r y  o f  S t a t e  w ro te  as 
3

f o l l o w s : -

"Such i s  th e  power o f  th e  z e m in d a r s ; so numeroud and 

e f f e c t i v e  a re  th e  means p o s s e s s e d  by most o f  them f o r  i n 

d u c in g  th e  r a i y a t s  to  accep t  ag reem en ts ,  which, i f  h i s t o r y ,  

custom, and exped iency  be r e g a rd e d ,  are  w rongfu l  and con

t r a r y  t o  good p o l i c y ;  t h a t  to  uphold  c o n t r a c t s  6n c o n t r a 

v e n t i o n  o f  t h e  main purpose  o f  th e  3 i l l  would b e ,  i n  our 

b e l i e f ,  to  condemn i t  t o  d e f e a t  and f a i l u r e .  I t  i s  

a b s o l u t e l y  n e c e s s a r y  t h a t  such c o n t r a c t s  sh o u ld  be d i s 

a l low ed ;  and i n  t h i s  c o n c lu s io n  we have th e  s u p p o r t ,  n o t  

o n ly  o f  th e  Bengal Government, b u t  a l s o  o f  the  a lm ost

3« D espa tch  to  th e  S e c r e t a r y  o f  S t a t e ,  LTo .6  d a te d  2 1 s t  March, 
1882, p a r a  85 = S e l e c t i o n s ,  p.25»



unanimous o p in io n s  o f  th e  Bengal o f f i c e r s . "

The Bengal Government i n  t h e i r  rep o r t^ sh o w ed  t h a t  

" th e  p r o v i s i o n s  on th e  s u b j e c t  c o n ta in e d  i n  th e  B i l l  a re  

i n  harmony w i th  th e  p r i n c i p l e s  of  th e  Permanent S e t t l e m e n t  

R e g u l a t i o n  V I I I , 1793> which, i n  s e c t i o n s  57 and 58 sub

j e c t e d  t o  t h e  C o l l e c t o r ’ s s u p e r v i s io n  and a p p ro v a l  n o t  o n ly  

th e  forms o f  l e a s e s ,  b u t  a l s o  the  r a t e s  o f  r e n t  r e c o v e r a b l e  

u n d e r  them ."  They i n  t h e i r  subsequen t  r e p o r t ^  s a i d  t h a t  

" t h e  checks which the  B i l l  imposes w i l l  be  found no 

o p p r e s s iv e  bond by  f a i r  d e a l i n g  zem ind ars . " //hen t h e  

s u b j e c t  m a t t e r  was under  d i s c u s s i o n  S i r  C . P . I l b e r t  p o i n t e d  

ou t  th e  i n e q u a l i t y  o f  the  p o s i t i o n s  of  th e  l a n d l o r d  and 

t*16 r a i y a t  w h i le  e x e c u t in g  a k a b u l i a t  i n  th e  f o l l o w i n g  

t e r m s :

"But t h e r e  are  c e r t a i n  r i g h t s  which we know v e ry  w e l l  

t h a t  th e  r a i y a t  would n o t  g ive  up ex cep t  u n d e r  p r e s s u r e  o f  

a b s o lu t e  n e c e s s i t y  -  r i g h t s  which are  e s s e n t i a l  t o  h i s  

s t a t u s ;  and i f  we found t h a t  he has  a t t a c h e d  h i s  s i g n a t u r e

i+. R epor t  d a te d  27 th  S e p te m b e r , I8 8 3 , p a r a  11 = S e l e c t i o n s  
p . 223.

5« R epor t  d a te d  15 th  September I 88U9 u a r a  78 = S e l e c t i o n s ,  
p . 387.

6 . S i r  C . P . I l b e r t f s speech d a ted  1 1 th  March 1885 = 
S e l e c t i o n s . p •600•



292,

o r  mark to  a k a b u l i a t , p u r p o r t i n g  to  g iv e  away th e s e  

r i g h t s ,  we may f e e l  m o ra l ly  c e r t a i n  t h a t  th e  s i g n a t u r e  

h a s  b een  o b ta in e d  under  c i rc u m s ta n c e s  which a re  d e s c r i b e d  

i n  th e  I n d i a n  C o n t r a c t  Act as  c o n s t i t u t i n g  undue i n f l u e n c e .  

I n  f a c t ,  w h i l s t  th e  e lem en ts  o f  an o r d i n a r y  l e g a l  c o n t r a c t  

a r e  o f f e r e d  on th e  one hand and accep tan ce  on a n o th e r ,  the  

c h a r a c t e r i s t i c  e lem ents  of  th e  t r a n s a c t i o n  which r e s u l t s  

i n  th e  e x e c u t io n  o f  such k a b u l i a t s  as t h e s e  a r e  p r e s s u r e  on 

th e  one s id e  and subm iss ion  on th e  o t h e r .  I t  i s  th e  exe

c u t i o n  o f  . f  i n s t r u m e n t s  o f  t h i s  n a t u r e  t h a t  we w ish  to  

p r e v e n t .  .Ye d e s i r e  t o  p r e v e n t  th e  occupancy r  a i y a t  from 

c o n t r a c t i n g  o r  a p p e a r in g  to  c o n t r a c t  h i m s e l f  out  o f  r i g h t s  

which a re  e s s e n t i a l  to  h i s  s t a t u s 1' •

A cc o rd in g ly  the  l e g i s l a t u r e  i n  s e c t i o n  178 o f  th e  

Act o f  1885 w i s e ly  took  away from the  r a i y a t  th e  s o - c a l l e d  

freedom o f  c o n t r a c t  which he so long  en jo yed  to  h i s  d e t r i 

ment; the  Act p re v e n te d  him from c o n t r a c t i n g  out o f  the  

r i g h t s  which were e s s e n t i a l  to  h i s  s t a t u s .  That  s e c t i o n  

d e c l a r e d  as  f o l l o w s : -

"178. ( l )  N o th in g  i n  any c o n t r a c t  be tw een  a l a n d l o r d  
and a t e n a n t  made b e f o r e  o r  a f t e r  th e  p a s s i n g  o f  t h i s  Act -

( a )  s h a l l  b a r  i n  p e r p e t u i t y  the  a c q u i s i t i o n  o f  an occupancy 
r i g h t  i n  lan d , ,  o r



( b )  s h a l l  t a k e  away an occupancy r i g h t  i n  e x i s t e n c e  a t  
t h e  d a t e  o f  th e  C o n t r a c t ,  o r

( c )  s h a l l  e n t i t l e  a l a n d l o r d  to  e j e c t  a t e n a n t  o th e r w is e  
t h a n  i n  accordance  w i th  th e  p r o v i s i o n s  o f  t h i s  A c t ,  
o r

( d )  s h a l l  t ak e  away or l i m i t  th e  r i g h t  o f  a t e n a n t ,  as  
p ro v id e d  by t h i s  A c t ,  to  make improvements and c la im  
com pensa tion  f o r  them, [o r

( e )  s h a l l  e n t i t l e  a l a n d l o r d  to  r e c o v e r  as  r e n t ,  from a 
t e n a n t  whose r e n t  i s  a s h a re ,  as  opposed to  a f i x e d  
q u a n t i t y  o f  p rod uce ,  produce i n  ex c e s s  o f  h a l f  t h e  
g ro s s  produce  o f  th e  h o ld in g  f o r  th e  y e a r  f o r  which th e  
r e n t  i s  c la im ed ,  or

( f )  s h a l l  take  away o r  l i m i t  the  r i g h t s  o f  an u n d e r - r a i y a t  
as  a g a i n s t  h i s  immediate l a n d l o r d ,  as s e t  f o r t h  i n  
c h a p te r  V I I ,  o r

( g) s h a l l  t a k e  away or l i m i t  the  r i g h t  o f  an occupancy 
r a i y a t  t o  t r a n s f e r  h i s  h o ld in g  o r  any s h a re  o r  p o r t i o n  
t h e r e o f  i n  accordance  w i th  the  p r o v i s i o n s  o f  s e c t i o n  
26B to  26G-, o r

(h )  s h a l l  ta k e  away o r  l i m i t  the  r i g h t s  o f  occupancy 
r a i y a t s  i n  t r e e s  on t h e i r  h o ld in g s ,  as p ro v id e d  i n  
s e c t i o n  23A, o r

( i )  s h a l l  a f f e c t  th e  p r o v i s i o n s  o f  s e c t i o n  6 7 _ , r e la t in g  
to  i n t e r e s t  p ay a b le  on a r r e a r s  o f  r e n t ] • '

u(2 )  l lo th in g  in  any c o n t r a c t  made be tw een  a l a n d l o r d  
and a t e n a n t  s in c e  the  15 th  day of J u l y ,  1880, and b e f o r e  t h e  
p a s s i n g  o f  t h i s  A c t ,  s h a l l  p re v e n t  a r a i y a t  from a c q u i r i n g  
i n  accordance  w i th  t h i s  A c t ,  an occupancy r i g h t  i n  land*

7* The c l a u s e s  w i t h i n  b r a c k e t s  i * e . ,  ( e ) ,  ( f ) ,  ( g ) ,  ( h ) ,  
and ( i )  were i n s e r t e d  by  s e c t i o n  112(a)  o f  t h e  Bengal  
Tenancy (Amendment) A c t ,  1928*.



" (3 )  N oth ing  i n  any c o n t r a c t  made be tw een  a 
l a n d l o r d  and a t e n a n t  a f t e r  the  p a s s in g  o f  t h i s  Act s h a l l  —

( a) p r e v e n t  a r  a i y a t  from a c q u i r in g ,  i n  acco rd an ce  w i th
t h i s  A c t ,  an occupancy r i g h t  i n  l a n d ;

( b )  t a k e  away o r  l i m i t  th e  r i g h t  of an occupancy r a i y a t
t o  u se  l a n d  as p rov id ed  by s e c t i o n  2 3 *

( c )  t a k e  away th e  r i g h t  of  a r a i y a t  ( o r  u n d e r - r a i y a t )
t o  s u r r e n d e r  h i s  h o ld in g  in  accordance  w i th  s e c t i o n  86; 
# . . . ..........................

( d j ^  t a k e  away th e  r i g h t  o f  an occupancy r a i y a t  t o  s u b - l e t  
s u b j e c t  t o ,  and i n  accordance w i th ,  th e  p r o v i s i o n s  o f  
t h i s  A ct;

( e )  t a k e  away th e  r i g h t  o f  a r a i y a t  to  ap p ly  f o r  a r e 
d u c t i o n  of  r e n t  under  s e c t i o n  38 o r  s e c t i o n  52” .

The r e s t r i c t i o n s  on c o n t r a c t  i n  s e c t i o n  178 may be
11d i v i d e d  i n t o  t h r e e  c l a s s e s : -  the  f i r s t  r e f e r r e d  to  a l l  

c o n t r a c t s  p a s t  and f u t u r e ;  th e  second, t o  c o n t r a c t s  be tw een

8.  The v/ords w i t h i n  b r a c k e t  were i n s e r t e d  by  s e c t i o n  3k  (2 )  
o f  th e  Bengal Tenancy (Amendment) A c t ,  1938*

9* The fo rm er  c l a u s e s  ( d ) ,  (g)  and (h)  were o m i t t e d  by
s e c t i o n  1 1 2 ( b ) ( i )  o f  th e  Amending Act o f  1928. The 
fo rm er  c l a u s e s  p ro v id ed  as f o l l o w s : -
" ( d )  t a k e  away the  r i g h t  o f  a r a i y a t  t o  t r a n s f e r  o r  b e q u e a th

h i s  h o ld in g  i n  acco rdance  w i th  l o c a l  usage^
1l(g )  ta k e  away the  r i g h t  o f  a l a n d l o r d  or a t e n a n t  t o

ap p ly  f o r  a commutation o f  r e n t  u n d e r  s e c t i o n  1+0 J
" (h )  a f f e c t  th e  p r o v i s i o n s  of  s e c t i o n  67 r e l a t i n g  to  

i n t e r e s t  payab le  on a r r e a r s  o f  r e n t . "
10. C lau se s  ( e )  and ( f )  were renumbered as c l a u s e s  (d )  and

( e ) ,  r e s p e c t i v e l y  by s e c t i o n  112 ( b ) ( i i )  o f  th e  Amending 
Act o f  1928*

11. S i r  S t e u a r t  B ay ley’ s speech i n  th e  L e g i s l a t i v e  C ounc i l  o f
th e  Governor General  i n  I n d i a  d a te d  2 7 th  F e b r u a r y , 1885 =
S e l e c t i o n s ,  p.i+U9«



1 5 th  J u l y  1880 ( t h e  d a te  of  p u b l i c a t i o n  o f  th e  r e p o r t  o f  

t h e  R en t  Law Commission) and ll+th March 1885 ( t h e  d a t e  o f  

p a s s i n g  o f  th e  Bengal Tenancy Ac t ) ,  p r o h i b i t i n g  th e  

a c q u i s i t i o n  o f  occupancy r i g h t s ;  th e  t h i r d  to  c o n t r a c t s ,  

made a f t e r  th e  p a s s i n g  o f  th e  A ct ,  b a r r i n g  th e  a c q u i s i t i o n  

o f  t h e  r i g h t  o f  occupancy o r  i n t e r f e r i n g  w i th  c e r t a i n  r i g h t s  

e n jo y a b le  by  th e  r a i y a t s #

L eases  r e l a t i n g  to  w as te  la n d  w ere ,  however,  ex

empted from th o se  r e s t r i c t i o n s #  .Vhen a l e a s e  was g r a n te d  

bona f i d e  f o r  th e  r e c la m a t io n  o f  waste  l a n d ,  th e  a c c r u a l  

o f  th e  occupancy r i g h t  cou ld  be b a r r e d  t i l l  th e  e x p i r y  o f  

th e  te rm  o f  th e  l e a s e .  But n o th in g  i n  th e  l e a s e  shou ld

o p e r a t e  so as to  d e s t r o y  an occupancy r i g h t  which grew
12d u r in g  th e  l e a s e .  And where a l a n d l o r d  r e c la im e d  w as te

la n d s  by  h i s  own s e r v a n t s  o r  h i r e d  l a b o u r e r s  and s u b s e q u e n t ly

l e t  i t ,  t h e  r a i y a t  would a c q u i r e  no occupancy r i g h t  i n  i t

f o r  t h e  f i r s t  t h i r t y  y e a r s  o f  such l e a s e ,  i f  a s t i p u l a t i o n
13to  t h a t  e f f e c t  was made i n  th e  c o n t r a c t .  Those e x c e p t io n s  were 

meant t o  encourage r e c l a m a t io n  by  l a n d l o r d s . ^  The a c c r u a l  o f

12. The Bengal Tenancy A c t ,  1885* s e c . 1 7 8 ,p r o v i s o  ( i ) .
■̂3• I b i d .p r o v i s o  ( i i ) .

l i | .  Mr../ .V/.Hunter’ s speech i n  th e  L e g i s l a t i v e  C ounc i l  d a te d  
1 1 th  M arch,1885 = S e l e c t i o n s >p.60Q.



the occupancy right might also he barred in orchard or
h o r t i c u l t u r a l  l a n d  t e m p o r a r i l y  l e t  out f o r  c u l t i v a t i o n

15w i th  a g r i c u l t u r a l  crops* The e x c e p t io n  was ex ten d e d  

to  th e  h o r t i c u l t u r a l  land  hy  th e  Amending A c ts  o f  1907 

and 1908* I f  a t e n a n t  was g iven  a tem p o ra ry  l e a s e  of 

such l a n d s ,  he shou ld  no t  he  allowed to  r e t a i n  them a f t e r  

t h e  e x p i r y  of  th e  l e a s e ,  on th e  p l e a  t h a t  occupancy  r i g h t s  

accrued*

By th e  Amending Act of 1928, th e  l e g i s l a t u r e  im

posed a b e n e f i c i a l  l i m i t a t i o n  on the  r i g h t  o f  an occupancy 

S a l  .vat to  t r a n s f e r  h i s  land  hy m ortgage.  S e c t i o n  26G (l)  

o f  th e  Act p ro v id e d  t h a t  "an occupancy r  a i y a t  may e i i t e r  

i n t o  a complete  u s u f r u c t u a r y  mortgage i n  r e s p e c t  o f  h i s  

h o ld in g  o r  of  a p o r t i o n  or  sha re  t h e r e o f  f o r  any p e r i o d  

which does n o t  and can n o t ,  i n  any p o s s i b l e  e v e n t ,  h y  any 

agreem ent ,  e x p r e s s  o r  im p l ie d ,  exceed f i f t e e n  y e a r s * ’1 The 

o b je c t  o f  t h a t  p r o v i s i o n  was th u s  e x p la in e d  b y  Mr*F*A*Sachse

15* The Bengal Tenancy A ct ,  1885, s e c .1 7 8 ,  p r o v i s o  ( i i i ) *
16. N o tes  on c l a u s e  38  o f  the  B i l l  o f  1906 = The C a l c u t t a

G a z e t t e  d a te d  October 2k> 1906, p a r t  I V , p . 19> a l s o  d a te d  
November llj., 1906, p a r t  IV, p*38; N o tes  on c l a u s e  56 o f  
th e  B i l l  o f  1907 = The E a s t e r n  Bengal and Assam G a z e t t e  
d a te d  November 13, 1907* p a r t  V, p*38*



17on the floor of the House:-
"The p r o v i s i o n  about com plete  u s u f r u c t u a r y  m ortgages

i s  e n t i r e l y  f o r  th e  b e n e f i t  o f  th e  bona f i d e  c u l t i v a t o r *

Hov/ o f t e n  does a r a i y a t  n o t  g ive  up p o s s e s s i o n  o f  one o r

more p l o t s  o f  h i s  land  i n  r e t u r n  f o r  a p e t t y  lo an ?  At

th e  end o f  5 y e a r s  or  10 y e a r s  th e  c a p i t a l  i s  s t i l l  u n p a id

and th e  r a i y a t  h a s  to  see h i s  l a n d  go o u t  o f  h i s  p o s s e s s i o n

f o r  ever* I t  v/ould-be f a r  b e t t e r  i f  he s o ld  a sm al l  a r e a

r i g h t  away i n s t e a d  of m ortgag ing  a l a r g e r  a r e a  f o r  a long

p e r i o d  and th e n  s e e in g  i t  so ld  away* I f  t h i s  p r o v i s i o n
13i s  a c c e p te d ,  no rnaha.ian can keep a r a i y a t  o u t  o f  h i s  la n d  

f o r  more th an  15 y e a r s  a t  the  most* At th e  end o f  t h a t  

p e r i o d  he must g ive  i t  back  as th e  whole c a p i t a l  and a l s o  

th e  i n t e r e s t  w i l l  have been  p a id  o f f * "

The Amendment o f  19>3 c a r r i e d  th e  i d e a  f u r t h e r  by  p r o v i d i n g  

t h a t  "no o t h e r  form of u s u f r u c t u a r y  mortgage so e n t e r e d  

i n t o  a f t e r  t h e  commencement o f  th e  Bengal Tenancy (Amendment) 

A c t , 1928, s h a l l  have any f o r c e  o r  e f f e c t * " " ^  I n  te rm s o f  

t h a t  amendment th e  c r e a t i o n  o f  any form o f  u s u f r u c t u a r y

17. Bengal L e g i s l a t i v e  Council  P r o c e e d i n g s ,  1 9 2 8 ,vol.XXH, 
ITo*2, p.743«

18. *maha.ian8 = money l e n d e r n
19# The Bengal Tenancy A ct ,  1885f sec* 26G(l)  as  amended 

by  th e  Act o f  1938#



m ortgage  f o r  a p e r io d  exceed ing  15 y e a r s  was v o id

ab i n i t i o * The Amendment Act o f  1940 f u r t h e r  d e c l a r e d

t h a t  "no mortgage ( o t h e r  t h a n  a complete  u s u f r u c t u a r y

m ortgage)  e n t e r e d  i n t o  by  an occupancy r  ai.yat i n  r e s p e c t

o f  h i s  h o ld in g  or of  a p o r t i o n  o r  share  t h e r e o f  a f t e r

th e  commencement o f  the  Bengal Tenancy (Amendment) A c t ,

194-0, i n  which p o s s e s s i o n  o f  lan d  i s  d e l i v e r e d  to  th e
20m ortgagee ,  s h a l l  have any f o r c e  or e f f e c t * "  In  o t h e r

words an occupancy r a i y a t  cou ld  n o t , a f t e r  th e  commencement

o f  th e  A c t . o f  1940, c r e a t e  any p o s s e s s o r y  mortgage o th e r

th a n  a complete  u s u f r u c t u a r y  mortggge*

I t  may be observed  t h a t  th e  main o b j e c t  o f  p u t t i n g

r e s t r i c t i o n  upon th e  r a i y a t s * c o n t r a c t u a l  r i g h t s  was t o
21s a f e g u a rd  t h e i r  i n t e r e s t s  and to  p r o t e c t  them from im

p r o v i d e n t  a c t s  d e p r iv in g  th em se lves  o f  th e  b e n e f i t s  con

f e r r e d  by th e  v a r io u s  p r o v i s i o n s  of  th e  Bengal Tenancy A c t ,  

1385* I t  was an e x e r c i s e  o f  p a r e n t a l  c a r e ,  w h ich ,  i n  e f f e c t ,  

t r e a t e d  th e  r  a i y a t s  as permanent m inors ,  in c a p a b le  o f  e scap e  

from th e  f i t t e r s  imposed b y  law on t h e i r  power o f  c o n t r a c t  

b u t  th o s e  r e s t r i c t i o n s  saved th e  whole a g r i c u l t u r a l  community 

o f  Bengal from f a l l i n g  i n t o  the  t o t a l  c l u t c h e s  o f  th e  l a n d 

l o r d s  and th e  n a h a ja n s *

20* I b i d , s e c . 2 6 6 ( l ) ( b ) .
21. Ivasem v* xs.ra.kesw ar , A*I*B* 1925 Cal* 1065 a t  3066*



CHAPTER 4 

R a i y a t s 1 l i a b i l i t y  f o r  r e n t  

S e c . l .  D e f i n i t i o n  o f  r e n t .

A ccord ing  to  R ica rdo  and o t h e r  P o l i t i c a l  Econo

m i s t s  " r e n t  i s  what land  y i e l d s  i n  e x c e s s  o f  th e  o r d i n a r y  

p r o f i t s  o f  s t o c k " . ^  In  th e  words o f  M i l l  -  " t h i s  i s  th e  

t h e o r y  o f  r e n t ,  f i r s t  propounded a t  t h e  end o f  th e  l a s t  

c e n tu r y  ( e i g h t e e n t h  c e n tu ry )  by D r.A nderson ,  and which ,  

n e g l e c t e d  a t  th e  t im e ,  was almost s i m u l t a n e o u s ly  r e d i s 

c o v e re d ,  tw en ty  y ea rs  l a t e r ,  by  S i r  Edward West,  Mr.Maithus
2

and M r.R ica rd o" .

L e t  u s  now look  a t  th e  customs o f  and c o n d i t i o n  

i n  I n d i a  un der  which th e  r a i y a t s  were p a y in g  r e n t  and 

c o n s i d e r  w hether  t h i s  th e o ry  of r e n t  i s  a p p l i c a b l e  to  

them. Under th e  p re c e d in g  Hindu and Muslim Governments 

t h e y  were p ay in g  a f i x e d  p r o p o r t i o n  o f  th e  p roduce  of  

t h e i r  h o ld in g s  as revenue o r  t a x ,  i n  c o n s i d e r a t i o n  o f  

t h e  p r o t e c t i o n  a f fo rd e d  by th e  r u l i n g  power t o  t h e i r  

p e r s o n s  and p r o p e r t y .  I n  t h i s  r e g a rd  th e  Rent Law

1 .  The r e p o r t  o f  the  Rent Law Commission, 1880, p a r a  38*
2 .  J . S . M i l l ,  o p . c i t . ,p .509«
3* C i v i l i a n , o p . c i t . , p p . 2 , 4 , 8 , 2 1 ;  C .D .F ie l d ,  Bengal Code, 

p a r a  61; A . P h i l l i p s ,  o p . c i t . ,p .5#



Commission, 1880 o b s e r v e d : -

"A ccord ing  to  a n c i e n t  and e s t a b l i s h e d  u sag e  th e  

d u es  o f  Government from la n d  i n  I n d i a  have from tim e 

immemorial c o n s i s t e d  o f  a c e r t a i n  p o r t i o n  o f  t h e  annua l  

p ro d u c e  o f  e v e ry  b i g h a . Such was th e  r u l e  i n  th e  t im e o f  

t h e  o ld  Hindu R a j a s ,  when Government i n  a l l  o r  most c a s e s  

c o l l e c t e d  t h e s e  dues  d i r e c t  from t h e  c u l t i v a t o r s .  The 

Muslim Government r e t a i n e d  t h i s  r u l e  w i th  some m o d i f i c a t i o n s  

o f  d e t a i l  i n  c a r r y i n g  i t  i n t o  e f f e c t . . . .once  l a n d  was 

c l e a r e d  and b ro u g h t  co m p le te ly  u n d e r  c u l t i v a t i o n ,  t h i s  p r o 

p o r t i o n  o f  th e  p roduce  was taken  i n  ev e ry  c a s e .  The r y o t  

c u l t i v a t e d  f o r  s u b s i s t e n c e ,  no t  w i th  any immediate view to  

p r o f i t .  Whether more l a n d  should be t a k e n  i n t o  c u l t i v a t i o n  

depended ,  n o t  upon w h e th e r  p r o f i t s  had r i s e n ,  b u t  upon 

w h e th e r  th e  l a n d  a l r e a d y  i n  c u l t i v a t i o n  wgs s u f f i c i e n t  to  

r a i s e  food  f o r  th e  p e o p l e .  The S t a t e  demand i n  no v/ay 

depended upon p r o f i t s ,  and was i n  no way r e g u l a t e d  b y  any 

c a l c u l a t i o n  o f  t h e  t o t a l  v a lu e  o f  th e  p roduce  and th e  c o s t  

o f  p ro d u c in g  i t .  The p r o p o r t i o n  t a k e n  by th e  Government 

was d e te rm in ed  by  th e  Government i t s e l f ;  and, as  th e  r y o t s  

were w e l l  o f f  o r  th e  r e v e r s e  ac c o rd in g  as  Government took  

l e s s  o r  more, and l e f t  them more o r  l e s s ,  th e  w e l l - b e i n g  

and com fort  o f  th e  p e o p le  depended upon a r b i t r a r y  d i s c r e t i o n



e x e r c i s e d  w i th  d e s p o t i c  power. We know from h i s t o r y  

t h a t  \7h i l e  th e  e a r l i e r  Hindu R a jas  to o k  o n ly  o n e - s i x t h ,  

as  much as  a h a l f  was tak en  i n  l a t e r  t im e s ;  and, d i s 

c r e t i o n  c o n t i n u i n g  to  he th e  measure o f  e x a c t i o n ,  th e  v e ry  

b a r e s t  s u b s i s t e n c e  was in  some p l a c e s  and on some o c c a s io n s  

l e f t  to  th e  c u l t i v a t o r s  o f  th e  s o i l .  I f  any c a l c u l a t i o n  

was made f o r  th e  pu rpose  o f  f i x i n g  th e  Government demand, 

i t  was too  o f t e n  a c a l c u l a t i o n  o f  what was th e  l e a s t  t h a t  

co u ld  be  l e f t  to  th e  c u l t i v a t o r s  to  e n a b le  them to  l i v e  

and p roduce  th e  n e x t  c rop .  There a re  some who t h i n k  t h a t  

f cus tom 1, even i n  th o se  days and i n  th e  absence  o f  law 

a u t h o r i t a t i v e l y  prom ulga ted  by the  L e g i s l a t i v e  Departm ent 

o f  th e  S t a t e ,  r e g u l a t e d  the  share  o f  th e  p roduce  t a k e n  from 

th e  r y o t s ; b u t  i t  has  been w e l l  remarked t h a t  custom might 

e q u a l l y  w e l l  be p le a d e d  i n  j u s t i f i c a t i o n  o f  ev e ry  s p e c ie s  

o f  e x a c t i o n  and o p p re s s io n .  Our p r e d e c e s s o r s  i n  f a c t  

( t o  quo te  t h e  language o f  th e  Board o f  Commissioners o f  

1818) ,  do n o t  seem to  have adm it ted  as  a p r i n c i p l e  any 

o t h e r  g e n e r a l  l i m i t  to  th e  Government demand th a n  the  

amount which th e  c u l t i v a t o r s  could a f f o r d  to  p a y ,  and th e  

e s t a b l i s h e d  Government sh a re  too o f t e n  exceeded  t h i s  l i m i t "

4* The r e p o r t  o f  th e  Rent Law Commission, 1880 ,p a r a  40



Under th e  Muslim Government " th e  r a i y a t s  c u l t i -
5

v a t e d  t h e  lan d  and p a id  kh ira . i  t o  Government. T h is

k h i r a .1 was a s h a r e ,  a p o r t i o n  o f  t h e  p roduce  which was

p a i d  e i t h e r  i n  k ind  o r  i n  th e  money which r e p r e s e n t e d  i t s

commuted va lue  which th e  Government i t s e l f  f i x e d .  As

lon g  as th e  Khira.i  was p a i d ,  th e  c u l t i v a t o r s  were l e f t

i n  p o s s e s s i o n  of  the  l a n d ,  though t h i s  p o s s e s s i o n  as

w e l l  as  a l l  o t h e r  term s o f  t h e  r e l a t i o n  depended upon

th e  w i l l  o f  a d e s p o t i c  r u l e r .  F a i l u r e  t o  pay  th e  kh ira . i

had f o r  i t s  consequences  punishm ent and th e  l o s s  o f  a l l

r i g h t s  i n  th e  l a n d .  Such i s  th e  g e n e r a l  o u t l i n e  o f  th e

r e l a t i o n  between  the  two p a r t i e s  h av in g  an i n t e r e s t  i n

the  s o i l . . . . I f  i t  be asked -  i s  kh i ra . i  r e n t  o r  does  i t

i n c lu d e  r e n t ?  The answer must be i n  th e  n e g a t i v e ,  i f

by t h e  term * r e n t f i s  meant r e n t  a c c o rd in g  to  e i t h e r  o f

th e  t h e o r i e s  o f  r e n t  propounded by  European  P o l i t i c a l  
c

E co n o m is ts " .

I t  i s  sometimes s a i d  t h a t  " r e n t  i s  a B r i t i s h  

c r e a t i o n  i n  I n d i a " .  A ccord ing  to  F i e l d  th e  s t a te m e n t  

i s  t r u e ,  f i r s t ,  i n  th e  sense  t h a t  " th e  fund  from which

5. Khira.i  = rev en u e .
6 . The r e p o r t  o f  the  P e n t  Lav/ Commission, 1880, p a r a  41*



much o f  th e  p r e s e n t  r e n t  i s  p a id ,  i s  th e  f r u i t  o f  th e  

p e a c e  which th e  B r i t i s h  Government have k e p t  and o f  th e  

m o d e ra t io n  o f  t h e i r  f i s c a l  demands""^; and s e c o n d l y , i n  th e  

s e n s e  t h a t  " c o m p e t i t io n  r e n t  had no e x i s t e n c e  i n  I n d i a  

b e f o r e  th e  B r i t i s h  Buie and so f a r  as i t  h a s  come i n t o  

b e i n g ,  i t  i s  due wholly  to  th e  i n f lu e n c e  o f  th e  B r i t i s h  

Government and to  the  r e s u l t s  which have a c c ru e d  t h e r e 

from"

The Bengal r a i y a t s  p a id  a t  th e  cus to m ary  r a t e ,  

which  had no un ifo rm  r e l a t i o n  e i t h e r  to  t h e  g r o s s  produce  

o r  t o  th e  n e t  p r o f i t s .  To quote th e  Land Revenue Comm

i s s i o n ,  Bengal -  "customary r a t e s  are  the  g e n e r a l  r u l e  i n

B e n g a l ,  and custom i s  s t i l l  the  main f a c t o r  i n  th e  l e v e l
9

o f  r e n t .  The in c id e n c e  o f  r e n t  i n  Bengal v a r i e s  w id e ly  

and h a s  no r e l a t i o n  or on ly  a v e ry  remote r e l a t i o n  to  th e  

p r o d u c t i v i t y  o f  the  g o i l " . * ^  S i r  John  Shore t e l l s  us  

t h a t  " i n  e v e ry  d i s t r i c t  th roughou t  B engal ,  where l i c e n c e  

o f  e x a c t i o n  h a s  no t  superseded  a l l  r u l e ,  th e  r e n t s  o f  th e  

l a n d  a r e  r e g u l a t e d  by known r a t e s  c a l l e d  n i r k , and i n

7 .  C .D .F ie ld ,  Bengal Code, p a r a  59*
8 .  I b i d . , p a r a  56.
9* The r e p o r t  o f  th e  Land Revenue Commission, B enga l ,  d a te d  

2 1 s t  March, 19^0, V o l . l ,  p a r a  261.
10. I b i d . ,  p a r a  262.



some d i s t r i c t s ,  each v i l l a g e  has  i t s  own; t h e s e  r a t e s

a r e  form ed, w i th  r e s p e c t  to  th e  produce o f  t h e  l a n d ,  a t
11so much p e r  bega**.*"*  Lord C o rn w a l l i s  i n  h i s  c e l e b r a t e d

M inute  o bse rved  t h a t  "whoever c u l t i v a t e s  th e  l a n d ,  th e

zem indar  can  r e c e i v e  no more th a n  th e  e s t a b l i s h e d  r e n t ,

which  i n  most c a s e s  i s  f u l l y  equa l  to  what th e  c u l t i v a t o r
12can  a f f o r d  to  pay"* Under th e  Permanent S e t t l e m e n t  o f

1793 " th e  e s t a b l i s h e d  r a t e s  and u sag es  o f  t h e  p a r g a n a "
1^

were t a k e n  as  th e  b a s i s  o f  l e g a l  ren t*  ^  The S e t t l e 

ment R e g u l a t i o n ^ m e n t i o n s  " th e  r a t e  o f  th e  n i r i k b a n d i  o f  

■the p a r g a n a " ; th e  Bengal Rent A ct ,  1859 1 t h e  Bengal A c t ,  

1869 and th e  Bengal Tenancy A ct ,  1885 speak  o f  " f a i r  and 

e q u i t a b l e  r a t e s " * ^

The th e o r y  "p resupposes  c a p i t a l ,  p r e s u p p o s e s  

c a p i t a l i s t  fa rm ing  conducted w i th  an immediate  view t o  

o b t a i n i n g  from c a p i t a l  in v e s te d  i n  a g r i c u l t u r e  th e  o r d i n a r y

11* S i r  Jo hn  S h o re1 s Minute d a ted  1 8 th  J u n e ,  1789, p a r a  391# 
12* Governor G e n e ra l ’ s Minute da ted  3£& F e b r u a r y ,  1790*
13* IT/* VV. H u n te r ,  Bengal Ms* R eco rd s , Vol* I ,p*55*
liw The Bengal D ecenn ia l  S e t t le m e n t  R e g u l a t i o n  V I I I  o f

1793 t s e c .  60 *
15* The Bengal Rent A ct ,  1859> s e c *5; The Bengal A c t ,

1869, sec*5 ;  The Bengal Tenancy A c t ,  1885* S e c t i o n s  
2b and 27*



r a t e  o f  p r o f i t  a f fo rd e d  by  c a p i t a l  i n v e s t e d  i n  o t h e r
16u n d e r ta k in g s " *  None o f  th e se  c o n d i t i o n s  a p p l i e d

t o  th e  Bengal r a i y a t s * The Rent Law Commission, 1880 

o b se rv e d  t h a t  " t h e r e  are  i n  t h e s e  p r o v i n c e s  (B enga l  and

Behar)  no c a p i t a l i s t  f a r m e r s ...............There i s  l i t t l e  o r  no

c a p i t a l  employed i n  a g r i c u l t u r e ,  u n l e s s  we in c lu d e  u n d e r  

t h i s  term th e  commonest a g r i c u l t u r a l  im p lem en ts ,  th e  

seed  g r a i n  n e c e s s a r y  to  produce th e  n e x t  y e a r ’ s c ro p ,  

t h e  food  n e c e s s a r y  f o r  th e  c u l t i v a t o r ' s  s u b s i s t a n c e  t i l l  

th e  n e x t  h a r v e s t ,  and i t  may b e ,  a sm al l  s t o c k  l a i d  by 

a g a i n s t  th e  y e a r  o f  famine t h a t  i s  cure  t o  come round i n  

th e  c y c le  o f  seasons* The immediate o b j e c t  o f  c u l t i v a t i o n  

i s  su b s is te n ce^ ,  n o t  p r o f i t  on c a p i t a l *  There i s  no wages 

fu n d ;  t h e r e  a r e  no l a b o u r e r s  p a id  from c a p i t a l *  There 

a re  p r a c t i c a l l y  no m a n u fa c tu re r s ,  no n o n - a g r i c u l t u r a l  

i n d u s t r i e s ,  no g r e a t  c i t i e s  o f  work, where a s u r p l u s  r u r a l  

p o p u l a t i o n  can f i n d  employment. To such a s t a t e  o f  t h i n g s ,  

t o  a community so c i r c u m s c r ib e d ,  th e  t h e o r y  o f  r e n t  p r o 

pounded by  M r.R icardo  and o t h e r  P o l i t i c a l  Econom is ts  o f  

th e  same sch o o l  h a s  no a p p l i c a t i o n ;  and any a d ju s tm e n t

16* The r e p o r t  o f  the  Rent Law Commission, 1880, p a r a  38; 
C .D .F ie ld ,  L an d h o ld in g * pp .  41-U2*



o f  th e  r e l a t i o n s  between l a n d l o r d s  and t e n a n t s  i n  t h e s e

p r o v i n c e s ,  b ased  upon t h i s  t h e o ry ,  must we apprehend ,
17in v o lv e  s e r i o u s  r i s k  o f  e r r o r ” •

Again  R ic a rd o ’ s th e o ry  p re su p p o se s  t h a t  t h e  

w o rs t  l a n d  i n  c u l t i v a t i o n  t h a t  g iv e s  no p r o f i t  p ay s  no 

r e n t .  Whereas i n  Bengal " th e r e  i s  no c u l t i v a t e d  lan d  

which does n o t  y i e l d  a r e n t ,  f o r  a p o r t i o n  o f  t h e  p r o 

duce o f  e v e ry  b ig h a  i s  demandable by  th e  s t a t e  o r  by
18th o s e  to  whom th e  s t a t e  has  t r a n s f e r r e d  i t s  r i g h t s

and th e  v e r y  fo u n d a t io n  o f  th e  t h e o r y  i s  t h e r e f o r e  
19w a n t in g ” . ^ A ccord ing  to  th e  a u t h o r i t i e s  th e  R i c a r d i a n  

t h e o r y  o f  r e n t  i s  no t  a p p l i c a b l e  to  th e  Bengal r a i y a t s .

F i e l d  o b se rv e d  t h a t  "from th e  p e c u l i a r  co u rse  o f  p r o g r e s s  

i n  E ng land ,  and from t h a t  s t a t e  o f  a f f a i r s  undep which 

t h e  a b s o l u t e  ownership o f  th e  land  was,  from th e  c l o s e  

o f  th e  s e v e n te e n th  c e n tu r y ,  i n  th e  hands ,  n o t  o f  th e  

c u l t i v a t o r s ,  b u t  o f  a l i m i t e d  c l a s s  o f  p r o p r i e t o r s ,  who 

were a l l - p o w e r f u l  i n  the  l e g i s l a t u r e  to  r e g u l a t e  m easures

17* The r e p o r t  o f  th e  Rent Law Commission, 1880, p a r a  38*
18. The Bengal Land Revenue R e g u la t io h  I I  o f  1793 1 s e c .  1;

The Bengal Revenue F ree  Lands (Non Badshahi  G ra n t s )  
R e g u la t i o n  19 o f  1793* Preamble; Lord C o r n w a l l i s ’ Minute 
d a t e d  3 rd  F e b ru a ry ,  1790; C .D .F ie ld ,  D i g e s t , p . 20U*

19« C .D .F ie ld ,  L an d ho ld ing , p .  2*1 fn .5 *



w i th  a view to  t h e i r  own i n t e r e s t s  above a l l  o t h e r s ,  

t h e r e  has  been  evo lved  a th e o r y  o f  R e n t ,  which ,  a l th o u g h  

i t  may be s c i e n t i f i c a l l y  c o r r e c t  w i th  r e f e r e n c e  to  t h e  

p e c u l i a r  c i r c u m s ta n c e s  o f  England ,  i s  n o t  e q u a l l y  c o r r e c t  

when a p p l i e d ,  and i s ,  i n  many i n s t a n c e s ,  n o t  a t  a l l  

a p p l i c a b l e ,  to  o t h e r  c o u n t r i e s  whose p a s t  h i s t o r y  and 

p r e s e n t  c o n d i t i o n  a re  i n  many r e s p e c t s ,  i f  n o t  a l t o g e t h e r ,  

d i f f e r e n t . ft^

H i t r a ,  i n  h i s  Tegore Law L e c t u r e s ,  s a i d  t h a t  

“ t h i s  t h e o ry  o f  r e n t  may be t r u e  when t h e r e  i s  f r e e  

c o m p e t i t io n  f o r  l an d  and when th e r e  i s  no i n t e r f e r e n c e  

b y  law o r  custom ca u s in g  d i s t u r b a n c e  to  f r e e  c o m p e t i t i o n .  

I n c r e a s e  o f  p o p u l a t i o n  and consequen t  demand f o r  l a n d  and 

t h e  r i s e  i n  th e  v a lu e  o f  p roduce  and d e c r e a s e  i n  th e  wages 

o f  l a b o u r e r s  may i n c r e a s e  th e  r a t e  o f  r e n t  i n  o t h e r  coun

t r i e s  b u t  i n  I n d i a  custom c o n t r o l s  th e  t h e o r i e s  o f  R ica rd o  

and Maithus and th e  p o l i t i c a l  econom is ts  who have fo l lo w e d  

them”?*

A ccord ing  to  J . S . M i l l ,  th e  p r i n c i p l e  o f  c o m p e t i t i o n  

g iv e s  to  th e  t h e o r i e s  o f  r e n t ,  as e n u n c ia t e d  by  R ic a rd o  and

20. I b i d . ,p . 1*1.
21. S .C .M i t r a ,  o p . c i t . ,p p .3 5 0 -5 1 »



M althus ,  a s c i e n t i f i c  c h a r a c t e r ,  h u t  c o m p e t i t i o n  has

n ev e r  h een  th e  e x c lu s iv e  r e g u l a t o r  i n  any coun try#  In

Bengal t h e  payment o f  r e n t  was r e g u l a t e d  by  custom and
22n o t  by com pet i t ion#  M il l  observed  t h a t  ui n  most p a r t s  

o f  I n d i a  t h e r e  a r e ,  and pe rh ap s  have always b e e n ,  o n ly  two 

c o n t r a c t i n g  p a r t i e s ,  th e  l a n d lo r d  and th e  p e a s a n t ;  th e  

l a n d lo r d  b e in g  g e n e r a l l y  th e  s o v e re ig n ,  e x c e p t  where he 

h a s ,  by a s p e c i a l  i n s t ru m e n t ,  conceded h i s  r i g h t s  t o  an 

i n d i v i d u a l ,  who becomes h i s  r e p r e s e n t a t i v e .  The paym ents ,  

however, o f  th e  p e a s a n t s ,  o r  r y o t s  as th e y  a r e  te rm ed ,  

have seldom i f  eve r  been r e g u l a t e d ,  as  i n  I r e l a n d ,  by  

com peti t ion#  Though the  customs l o c a l l y  o b t a i n i n g  were 

i n f i n i t e l y  v a r io u s ,  and though p r a c t i c a l l y  no custom cou ld  

be  m ain ta ined  a g a in s t  th e  s o v e r e ig n 1s w i l l ,  t h e r e  was 

always a r u l e  o f  some s o r t  common to  a ne ighbourhood ;  

th e  c o l l e c t o r  d id  no t  make h i s  s e p a r a t e  b a r g a i n  w i th  t h e  

p e a s a n t ,  b u t  a s se s se d  each  acco rd ing  to  th e  r u l e  adop ted  

f o r  the  r e s t ” # ^

The t r u t h  i s  t h a t  u n t i l  th e  c o u n t ry  r e c o v e re d  from 

th e  shocks of  th e  dead ly  v i s i t a t i o n  o f  1770 and so lo ng  as

22# C#D#Pield, Bengal Code, p a r a  60# 
23• J . S . M i l l ,  o p . c i t . ,  p#393#



land  was p l e n t i f u l ,  r a i y a t s  had to  he  induced  to  

c u l t i v a t e  the  l a n d .  There was no c o m p e t i t io n  amongst 

‘t îe r a i y a t s  f o r  land ;  " i f  t h e r e  were c o m p e t i t io n  a t
oh

a l l ,  i t  was co m p e t i t io n  amongst the  zem indars  f o r  r a i y a t s " .  

When p o p u l a t i o n  hegan to  i n c r e a s e  u nd er  th e  p e a c e f u l  ad

m i n i s t r a t i o n  o f  the  B r i t i s h  Government, th e  t a b l e s  were 

g r a d u a l l y  tu rn e d .  Then c o m p e t i t io n  f o r  lan d  made i t s  

appearance  and the  zemindars were i n  a p o s i t i o n  to  d i c t a t e  

t h e i r  own terms to  th e  r a i y & t s , who had e i t h e r  to  a c c e p t  

them o r  s t a r v e .

Under the  Bengal Rent Act,  1859, th e  q u e s t i o n  as  

to  what p r i n c i p l e  governed th e  assessm ent o f  r e n t s  was

d i s c u s s e d  by ab le  advoca tes  and in  th e  case  o f  H i l l s  v .
25I s h a r  Ghose, ^Peacock C . J . ,  i n  the  absence o f  d e f i n i t i o n  

o f  ’ren t*  i n  th e  Act,  l a i d  down the  d o c t r i n e  t h a t  r e n t  

f o r  the  Bengal r a i y a t s  was economic r e n t  as d e f in e d  by 

M althus .  "Rent" ,  s a id  M althus ,  " i s  t h a t  p o r t i o n  o f  th e  

v a lu e  o f  the  whole p ro d uce ,  which rem ains  to  th e  owner 

o f  l a n d ,  a f t e r  a l l  th e  o u tgo ings  b e lo n g in g  to  i t s  c u l t i 

v a t i o n  o f  whatever k in d ,  have been p a i d ,  i n c l u d i n g  th e

2k* C .D .F ie ld ,  Bengal Code, p a r a  60; W.W..Hunter, Bengal Ms.
R e c o rd s , v o l . I ,  p . l 3 h ;  C .D .F ie ld ,  D i g e s t , p . 228./

25* ( 1662) M a r s h a l l ' s  R e p o r t s ,  p . |1 5 1 =  V / .R .S p l .V o l .p .4 8 .



p r o f i t s  o f  th e  c a p i t a l  employed, e s t im a te d  a c c o rd in g  to

th e  u s u a l  o r  o rd in a ry  r a t e  of  p r o f i t s  o f  a g r i c u l t u r a l
26s to c k  a t  t h e  time 'be ing"• But s u b s e q u e n t ly  th e

q u e s t io n  was d i s c u s s e d  i n  a l l  i t s  b e a r i n g s  i n  th e  G re a t  
27Rent Case i n  which th e  m a jo r i t y  of th e  ju d g es  h e ld  t h a t ,  

whatever  th e  th e o ry  of  r e n t  a p p l i c a b l e  to  England might 

b e ,  th e  customary o r  pargana  r a t e  should  be th e  t r u e  b a s i s  

o f  a s c e r ta in m en t  of  r e n t  in  Ind ia . ,

The Rent Law Commission, 1880 f i n a l l y  examined 

th e  t h e o r y  of  r e n t  as enunc ia ted  by  R ica rd o  and M althus 

i n  th e  l i g h t  o f  the  custom and c o n d i t i o n s  o f  th e  c o u n t ry  

from a n c ie n t  t im es  and was o f  the  o p in io n  t h a t  i t  had no
po

a p p l i c a t i o n  to  the Bengal r a i y a t s . They ob se rv ed  t h a t  

"whether th e  q u e s t io n  be examined i n  th e  l i g h t  o f  th e  

a n c ie n t  c o n s t i t u t i o n a l  law o f  the  c o u n t ry ,  o r  w i th  r e f e r e n c e  

t o  th e  h ig h  du ty  and o b l i g a t i o n  d e v o lv in g  upon Government 

to  promote the  happ iness  and p r o s p e r i t y  o f  th e  p e o p l e ,  t h e  

c o n c lu s io n  i s  the  same, namely t h a t  th e  r u l i n g  power ought

26. T .R .M althus , P r i n c i p l e s  o f  P o l i t i c a l  Economy (London:
John Murray, T520J7Hp«^35T~aIso quoted by  S i r  C . P . I l b e r t  
i n  h i s  speech d a te d  2nd March, I 883 = S e l e c t i o n s » p.U5* 

27• Thakooranee v .  B ish esh u r  ( 1865) B .L .R . S u p .v o l .2 0 2  a t  
225 P .B .

28. The r e p o r t  of the  Rent Law Commission, 1880, p a r a  3 8 ; 
H .H .R is ley ,  A r t i c l e  on "The Bengal Tenancy Act " =
The C a l c u t t a  Review. 1886, v o l .L X X X I I I ,p . l l3 ' r "



t o  de term ine  th e  r e n t s  p ay ab le  i n  th e s e  p ro v in c e s  by
29t h e  r.yots to  the  zem indars11 as was th e  p r a c t i c e  o f  th e

■*nHindu and Muslim sovere igns*  The m a t t e r  cou ld  n o t
31p r o p e r l y  be l e f t  t o  be  s e t t l e d  by com pet i t ion*  The 

c o n c lu s io n  to  which the  Commission a r r i v e d  a t  was t h a t  

f,t h e  a p p r o p r i a t e  th e o ry  o f  Rent i s  n o t  t h a t  i t  i s  th e  

s u r p l u s  p r o f i t  of c a p i t a l  a p p l i e d  to  a g r i c u l t u r e ,  o r  t h a t  

i t  depends im m edia te ly  upon, o r  i s  r e g u l a t e d  b y ,  th e  

p r o f i t s  of c a p i t a l ;  b u t  t h a t  i t  i s  such a p r o p o r t i o n  o f  

t h e  produce of  the  s o i l ,  d e l i v e r a b l e  i n  k in d ,  o r  p ay a b le  

i n  money, as the  Government may from time to  t ime d e t e r 

mine s h a l l  be d e l i v e r e d  o r  p a id  by  th e  c u l t i v a t o r s  to  th e  

zemindars or  those  to  whom th e  zemindars  have t r a n s f e r r e d  

t h e i r  r i g h t s .  I f  i t  be asked on what p r i n c i p l e  Govern

ment should determine t h i s  p r o p o r t i o n  -  what sh a re  s h a l l  

be co n s id e red  f a i r  and e q u i t a b l e  -  our  answer i s  -  such a 

sh a re  as s h a l l  leave  enough to  th e  c u l t i v a t o r  o f  th e  s o i l  

t o  enab le  him to  c a r r y  on the  c u l t i v a t i o n ,  t o  l i v e  i n  a

29* The r e p o r t  o f  th e  Rent Law Commission, 1880, p a r a  46*
3 0 .  I b i d . ,  p a r a  44«
3 1 .  I b i d . , p a r a  45»



r e a s o n a b l e  co m fo r t ,  and to  p a r t i c i p a t e  to  a r e a s o n a b le  

e x t e n t  i n  t h e  p r o g r e s s  and improving p r o s p e r i t y  o f  h i s

i n  t h e i r  d r a f t  B i l l  d e f in e d  r e n t  as  "w hatever  i s  p a y a b le  

o r  d e l i v e r a b l e  b y  a t e n u r e - h o l d e r ,  u n d e r t e n u r e - h o l d e r , or 

occupancy  r y o t  to  th e  p r o p r i e t o r ,  t e n u r e - h o l d e r , o r  u n d e r -  

t e n u r e - h o l d e r  p o s s e s s i n g  i n t e r e s t  im m edia te ly  s u p e r i o r  i n  

th e  l a n d  h e ld  by  him, i n  r e c o g n i t i o n  and s a t i s f a c t i o n  o f  

such s u p e r i o r  i n t e r e s t ;  o r  whatever i s  p a y a b le  o r  d e l i v e r 

a b le  as a r e t u r n  o r  compensation f o r  th e  u se  o r  o c c u p a t io n  

o f  l a n d  o r  f o r  any r i g h t s  o f  p a s t u r a g e ,  f o r e s t  r i g h t s ,  

f i s h e r i e s ,  o r  th e  l i k e " . ^  T h is  d e f i n i t i o n  was f i n a l l y

th e  Bengal Tenancy A ct ,  1885 which d e f in e d  r e n t  as  

"w ha tever  i s  l a w f u l l y  payab le  o r  d e l i v e r a b l e  i n  money o r  

k in d  by  a t e n a n t  to  h i s  l a n d lo r d  on accoun t  o f  th e  u se  

o r  o c c u p a t io n  o f  th e  land  h e ld  by  th e  t e n a n t* "

32* I b i d . ,  p a r a  46*
33* The d r a f t  B i l l  p re p a red  by  th e  Rent Law Commission*, 

1880, sec*3*
34* C lause  (5 )  was renumbered as c l a u s e  (13)  by  s e c t i o n  

129 o f  th e  Bengal Tenancy (Amendment) A c t ,  1928*.

n a t i v e  l a n d " . ^  Adopting t h i s  view, th e  Commissioners

adop ted  by  t h e  l e g i s l a t u r e  i n  s e c t i o n  3



S e c . 2# L i a b i l i t y  to  pay r e n t .

During the continuance of the relationship of
l a n d l o r d  and t e n a n t ,  i t  was th e  p r im ary  d u ty  o f  a r a i y a t

35t o  pay  the  r e n t  o f  h i s  h o l d i n g , - ^ u n l e s s  exempted by  a

s p e c i a l  c o n t r a c t  w i th  h i s  land lo rd#  Under th e  Rent

A c ts  o f  1859 and 1869* non-payment o f  r e n t  r e n d e r e d  a

r a i y a t  l i a b l e  t o  be e j e c t e d  from h i s  h o l d i n g # ^  S e c t i o n

6 o f  th o se  s t a t u t e s  p ro v id ed  t h a t  a r a i y a t  had an occupancy

r i g h t  i n  lan d  11 so long as he p a id  th e  r e n t  p a y a b le  on

acco u n t  o f  th e  same"# I t  was a c c o rd in g ly  h e l d  t h a t ,

though  non-payment o f  r e n t  d id  no t  b a r  th e  a c q u i s i t i o n  o f

an occupancy r i g h t ,  payment of  r e n t  was n e c e s s a r y  to  m ain-  
38t a i n  i t #  Thus where a r a i y a t  had been  d i s p o s s e s s e d  and

had f a i l e d  to  pay r e n t  f o r  some y e a r s ,  i t  was h e l d  i n  a s u i t

b y  him f o r  p o s s e s s io n  t h a t  he had no s u b s i s t i n g  r i g h t  o f  
39occupancy# In  o th e r  words,  payment o f  r e n t  was a con

d i t i o n  p re ced en t  to  hav ing  o r  c o n t in u in g  to  h av e ,  an occu

pancy  r ig h t#  So i t  shows t h a t  non-payment o f  r e n t

35* The Bengal Rent A ct ,  1859, s e c t i o n s  3*53-8; The Bengal
A ct ,  18699 s e c t i o n s ,  3*5*8; The Bengal Tenancy A c t , l 8 8 5 ,
s e c t i o n s ,  18, 2 k>

36* The Bengal Tenancy A ct ,  I 885 , sec# 3 (17)*
37* The Bengal Rent A ct ,  1859# sec# 21; The Bengal  A c t ,  1869>

s e c . 22#
38.  N ara in  v.  Opnit (1882) I .L .R .9  C a l .^ 0 4 .
39 .  Hem v. Chand (1885) I .L .R .  12 C a l .  115 ( 1 1 6 ) .



in v o lv ed  s e r io u s  consequences under those s t a t u t e s ,

even to the ex ten t  of changing the s ta tu s  o f  the

t e n a n t* ^  But in  course o f  time the r igou r o f  the

law came to  be so ftened  by co n sid era tio n s  o f e q u ity  and

the court h e ld  th a t  mere non-payment o f ren t d id  not

n e c e s s a r i ly  amount to a fo r fe i tu r e  o f  the r ig h t  o f

occu p an cy ,^ th ou gh  i t  might, coupled w ith  other  circum -
]±2s ta n c e s ,  imply a relinquishment*

A l l  th e se  d i f f i c u l t i e s ,  however, were removed

b y  th e  Bengal Tenancy A ct ,  1885, under  which non-payment

o f  rent was no ground fo r  ejectm ent o f  a r a iy a t  a t f ix e d

r a t e s  or an occupancy ra iy a t  but th e ir  h o ld in g s  were

l i a b l e  to  be so ld  in  execu tion  o f  a decree fo r  arrears  
1x3o f  rent*  ̂ I t  was on ly a non-occupancy r a iy a t  who 

could  be e je c te d  fo r  non-payment of r e n t * ^

f,I t  i s  the l i a b i l i t y ” s a id  Rampini, f,to  pay ren t  

which e s t a b l i s h e s  the r e la t io n  o f  landlord and tenant*

40. Hem v .  Ashgar (1894) I# L .R . ,4  Cal. 894*
41* M usyatullah v* Noorzahan ( I 883) I*L*R* 9 Cal* 808*
42* Nilmani v* Senatun (188?) I*L.R. 15 Cal* 17*
43* The Bengal Tenancy A ct, 1885> sec* 65*
44* I b id . ,  sec* 44(a)* But t h i s  su b -se c t io n  was su bsequ en tly

om itted by the Bengal Tenancy East Bengal (Amendment) A ct ,
1949*



The a c t u a l  payment o f  r e n t  i s  no t  n e c e s s a r y  to  con

s t i t u t e  o r  m a in ta in  t h a t  r e l a t i o n ,  and mere non-payment 

d oes  n o t  de te rm in e  i t ” # 3ven the  h e i r s  o f  an occup

ancy r a i y a t , dy in g  i n t e s t a t e ,  were l i a b l e  f o r  th e  r e n t  

o f  th e  h o ld in g  w hethe r  th e y  h e ld  i t  o r  n o t ,  u n l e s s  th e y

s u r r e n d e r e d  i t  o r  d id  something from which a s u r r e n d e r
IxGm ight  be  i n f e r r e d .

R egard ing  the  l i a b i l i t y  f o r  r e n t  on change o f  

l a n d l o r d ,  i t  was p ro v id ed  t h a t  a r a i y a t  should  n o t ,  when 

h i s  lan d lo rd *  s i n t e r e s t  was t r a n s f e r r e d ,  be l i a b l e  t o  th e  

t r a n s f e r e e  f o r  r e n t  which became due a f t e r  th e  t r a n s f e r  

and was p a i d  t o  th e  l a n d lo r d  whose i n t e r e s t  was so t r a n s 

f e r r e d ,  u n l e s s  th e  t r a n s f e r e e ,  b e fo re  th e  payment,  gave 

n o t i c e  o f  th e  t r a n s f e r  to  th e  r a i y a t . ^  But i f  a 

r a i y a t , a f t e r  r e c e i v i n g  n o t i c e  o f  the  t r a n s f e r ,  chose 

to  pay  h i s  r e n t  t o  th e  form er l a n d l o r d ,  he d id  so a t  h i s

own r i s k  and cou ld  no t  p l e a d  such payment i n  answer to  a
lifts u i t  f o r  r e n t  by  the  new lan d lo rd #

U5. Rampini,  o p . c i t . , p p . 26-27 and th e  c a s e s  n o te d  t h e r e in #  
■̂6# S u p ra ,p .2 i |0 .

U7* The Bengal Tenancy A ct ,  1885* s e c .  72*
h 8 .  Azim v .  Ram lal ,  (1897) I .L .R . ,2 5  C a l .  32k a t  330.



/ i Q
We have seen t h a t  b e f o re  th e  Bengal Tenancy 

(Amendment) A c t ,  1928 an occupancy h o l d i n g  was t r a n s 

f e r a b l e  on ly  w i th  the  consen t  o f  the  l a n d l o r d  o r  i f  i t  

was s a n c t io n e d  b ^  custom. This  r a i s e d  th e  q u e s t i o n  

who v/ould be l i a b l e  to  pay r e n t  i f  t h e  h o l d i n g  was 

t r a n s f e r r e d ?  ”To meet those  c a s e s ” , s a i d  th e  S e l e c t  

Committee, ” i n  which t r a n s f e r  w i th o u t  th e  l a n d l o r d * s  

c o n se n t  i s  a v a l i d  custom, we have p r o v id e d  i n  s e c t i o n  

73 t h a t  u n t i l  n o t i c e  of  such t r a n s f e r  i s  d u ly  s e rv e d  on 

th e  l a n d l o r d ,  th e  t r a n s f e r o r  and the  t r a n s f e r e e  s h a l l  

be jointly  and severally liable f o r  a r r e a r s  o f  r e n t  

a c c r u in g  a f t e r  the  t r a n s f e r ” . ^ 0 S e c t i o n  73 o f  th e  

B engal  Tenancy A c t ,  1885 ra n  as fo l lo w s :

”73* When an occupancy r  a i y a t  t r a n s f e r s  
h i s  h o ld in g  w i th o u t  th e  consent  o f  th e  l a n d l o r d ,  
th e  t r a n s f e r o r  and t r a n s f e r e e  s h a l l  be j o i n t l y  and 
s e v e r a l l y  l i a b l e  to th e  l a n d lo rd  f o r  a r r e a r s  o f  r e n t  
a c c ru in g  due a f t e r  the  t r a n s f e r ,  u n l e s s  and u n t i l  
n o t i c e  o f  the  t r a n s f e r  i s  g iven  to  th e  l a n d l o r d  i n  
t h e  p r e s c r i b e d  m anner .”

When th e  occupancy h o ld in g  was made t r a n s f e r a b l e  by

^9* S u p ra . p .2 12 .
50. The r e p o r t  o f  th e  S e l e c t  Committee on th e  Bengal 

Tenancy B i l l  d a ted  12th  F eb rua ry  1885, p a r a  3k  = 
S e l e c t i o n s , p .^ 0 6 .



S ec .  26 in t ro d u c e d  by the  Bengal Tenancy (Amendment)
52  'A c t ,  1928 w i th  n o t i c e  to  th e  l a n d lo r d ,  th e  t r a n s f e r e e - ; a l o n e

was l i a b l e  f o r  r e n t  due a f t e r  th e  t r a n s f e r .  T h is  made i t

u n n e c e s s a ry  to  ap p ly  the  p r o v i s io n s  o f  s e c t i o n  73 to  t h i s

s i t u a t i o n .  I t  was, t h e r e f o r e ,  p roposed  to  r e p e a l  t h a t

s e c t i o n .  The l e g i s l a t u r e ,  however, i n s t e a d  o f  r e p e a l i n g

th e  s e c t i o n ,  en a c ted  as fo l lo w s

1173• When an occupancy r a i y a t  t r a n s f e r s  h i s  
h o ld in g  i n  whole o r  i n  p a r t  the t r a n s f e r o r  and t r a n s f e r e e  
s h a l l  he J o i n t l y  and s e v e r a l l y  l i a b l e  to  the  l a n d l o r d  f o r  
a r r e a r s  o f  r e n t  due b e fo re  the  t r a n s f e r :

P ro v id ed  t h a t  th e  t r a n s f e r o r  s h a l l  n o t  be l i a b l e  
to  t h e  l a n d l o r d  f o r  such a r r e a r s  of r e n t  i f  th e  t r a n s f e r e e  
li&S ag reed  to  pay sucfr a r r e a r s  to  the  l a n d l o r d  and th e  f a c t  
has  b ee n  mentioned in  th e  in s t ru m en t  o f  t r a n s f e r . "

R ega rd in g  th e  l i a b i l i t y  f o r  r e n t  o f  a c o - s h a r e r  

r a i y a t . we f i n d  t h a t  J u d i c i a l  op in io n  was n o t  u n i fo rm .

Prom an a n a l y s i s  o f  the  case- law  b e f o re  th e  Amending Act 

o f  1928 , th e  fo l lo w in g  p r o p o s i t i o n s  seem to  have been  

e s t a b l i s h e d  by d i f f e r e n t  r u l i n g s

( a )  I f  l a n d s  were l e t  out to  two o r  more t e n a n t s ,  t h e i r
53l i a b i l i t y  to  pay r e n t  was J o i n t  and s e v e r a l .

31 .  Supra, p . 220 . as
52. The Bengal Tenancy A ct, I 883 , s e c .  26 C /amended b y  the  

Acts o f  1928 and 1938.
53. Joy Gobind v .  Konmotha, ( 1906) I .L .R .3 3  C al. 580 at 582 

Jogendra v. I' agendra . (1907) 11 C.V/.N. 1026; Shaik v .  
K rishna. ( 1916) 2k C .L .J . 371.



(b ) I f  lands were l e t  out to one or more te n a n ts  and 

others became e n t i t l e d  to the tenancy r ig h t  by  

tr a n s fe r ,  the l i a b i l i t y  o f  the t r a n s fe r e e s  was 

jo in t  and several

( c )  When the contract o f  tenancy was w ith  a s in g le  

person as tenant, the l i a b i l i t y  o f  h i s  h e ir s  upon

h is  death was a jo in t  l i a b i l i t y  and not a jo in t

and severa l l i a b i l i t y . ^

With regard to the la s t  p ro p o s it io n  there was a d ivergen ce

o f  op inion and the matter came to be in v e s t ig a t e d  by a
56F u l l  Bench in  J aganmohan v . Broj^ndra, in  which i t  was 

l a id  down by the majority of the Judges th a t  a s u i t  fo r  

ren t was maintainable aga in st some o f the h e ir s  or s u c c e s s -  

o r s - in - in t e r e s t  o f  a deceased tenant, w ithout b r in g in g  a l l  

the h e ir s  or s u c c e s s o r s - in - in te r e s t  on the reco rd . As to  

the sev era l l i a b i l i t y  of each co-sh arer  ten an t by t r a n s f e r ,  

su cce ss io n  or otherw ise , Ghose J ,  in  d e l iv e r in g  the judgment, 

observed?-

5^* K ish o r i  v .  Ananta, (1905) 10 C.W.N. 270; Dhunput v .
Shamsoonder, (1879) I .L .R .  5 Cal* 29!•

55* Kasi v* S a ty en d ra , (1910) 15 C.I7.N.191; S h a ik  v . K r i s h n a ,. 
T19T6 ) 2ITc7l7j7371; K rishna  v* K a l i  t a r  a , (1917)  22 C.W.N. 
289.

56 .  (1925) I .L .R .  53 Cal .  197 F .B.
57* I b i d . , pp. 20i+-205•



"The l i a b i l i t y  o f  a t e n a n t  to  pay  r e n t  a r i s e s  

from th e  f a c t  o f  p o s s e s s io n  of  the  l a n d  as  a t e n a n t  where 

t h e r e  i s  no express  c o n t r a c t ,  and a l l  p e r s o n s  i n  p o s s e s s i o n  

o f  land  as t e n a n t s  are under an im p l ied  o b l i g a t i o n  to  pay  

th e  r e n t  f o r  the  land to  th e  l a n d l o r d ,  w h e the r  t h e y  g e t  

i n t o  p o s s e s s io n  by r i g h t  of  s u c c e s s io n  o r  assignment# A 

tenant- in-common i s  e n t i t l e d  to  p o s s e s s i o n  o f  e v e ry  p a r t  

o f  th e  e s t a t e  and th e re  i s  p r i v i t y  o f  e s t a t e  be tw een  him 

and th e  l a n d lo rd  in  th e  whole of  the  l e a s e h o ld #  The law 

imposes a l i a b i l i t y  on a tenant-in-common b ase d  on p r i v i t y  

of  e s t a t e  f o r  a l l  covenants running w i th  th e  l a n d  and h i s  

e s t a t e  i s  an e s t a t e  in  the  whole o f  th e  l e a s e h o l d ,  t h e r e  

i s  no re a s o n  why he should not  be l i a b l e  f o r  th e  e n t i r e

r e n t ............Thus where a c o n t r a c t  i s  im p l ie d  f o r  payment o f

r e n t  by  a l l  t e n a n t s  i n  common in  p o s s e s s i o n  o f  a l e a s e h o l d ,  

o r  whether  i t  i s  he ld  t h a t  the  law imposes th e  l i a b i l i t y  

f o r  payment o f  r e n t  by  reaso n  of  p r i v i t y  o f  e s t a t e ,  any 

one o f  such t e n a n t s  may be sued f o r  t h e  e n t i r e  r e n t  due to  

the  land lo rd #  This may be e i t h e r  i n  acco rd ance  w i th  th e  

p r o v i s i o n s  of  s e c t io n  U3 o f  the  In d i a n  G o n t ra c t  A c t ,  which 

a p p l i e s  to  ex p ress  as well  as im p lied  p ro m ise s  o r  u nder  th e  

g e n e ra l  lav/ based  on p r i v i t y  of  e s t a t e .  I t  i s  h a r d l y



necessary to add that a decree in such a suit will not
58have th e  e f f e c t  o f  a dec ree  f o r  r e n t  u n d e r  C h a p te r  XIV 

o f  th e  Bengal Tenancy A c t . "

F o l lo w ing  t h a t  F u l l  Bench d e c i s i o n ,  a new s e c t i o n  

146A was i n s e r t e d  by the  Bengal Tenancy (Amendment) A c t ,  

1928 d e c l a r i n g  t h a t  a l l  c o - s h a r e r  r a i y a t s  were j o i n t l y  

and s e v e r a l l y  l i a b l e  f o r  r e n t  and a d e c re e  i n  a r e n t  s u i t  

was b in d i n g  on c o - s h a r e r s  under  c e r t a i n  c i r c u m s ta n c e s ,  

a l th o u g h  th e y  were no t  made p a r t i e s  to  t h e  s u i t .  S e c t i o n  

1U6A r a n  t h u s : -

"1Aj.6A. ( l )  N o tw i th s tan d in g  a n y th in g  c o n ta in e d  
i n  th e  In d i a n  C on trac t  Act* 1872, a l l  c o - s h a r e r  t e n a n t s  
i n  a t e n u r e  or  h o ld in g  and t h e i r  s u c c e s s o r s - i n - i n t e r e s t  
s h a l l  be  l i a b l e  to  th e  l a n d lo rd  j o i n t l y  and s e v e r a l l y  
f o r  th e  r e n t  payab le  to such la n d lo rd  on accou n t  o f  th e  
t e n u r e  o r  h o ld in g ,  whether such r e n t  has  ac c ru ed  d u r in g  
th e  t ime o f  t h e i r  own o cc u p a t io n  or d u r in g  th e  t im e of  th e  
o c c u p a t io n  of  t h e i r  p r e d e c e s s o r s - i n - i n t e r e s t . "

" ( 2 ) N o tw i th s tan d ing  any th ing  c o n ta in e d  e lsew h e re  
i n  t h i s  Act o r  in  any o t h e r  law a dec ree  f o r  a r r e a r s  o f  
r e n t  o f  a t e n u r e  o r  h o ld in g  and a s a l e  i n  e x e c u t io n  of  such 
d e c re e  s h a l l  be v a l i d  a g a in s t  a l l  the  c o - t e n a n t s ,  w he the r  
t h e y  have b ee n  made p a r t i e s  defendant  t o  t h e  s u i t  o r  n o t  
and a g a in s t  th e  h o ld in g  in  th e  manner p r o v id e d  i n  C h ap te r  
XIV, i f  th e  d e fen d an ts  t6  th e  s u i t  r e p r e s e n t e d  th e  e n t i r e  
body o f  c o - s h a r e r  t e n a n t s  i n  the t e n u r e  o r  h o l d i n g  f o r  th e  
r e n t  o f  which the s u i t  was b r o u g h t . "

" ( 3 )  The e n t i r e  body of c o - s h a r e r  t e n a n t s  i n  a 
t e n u r e  o r  h o ld in g  s h a l l  f o r  the  pu rp o ses  o f  s u b - s e c t i o n  ( 2 )

58. T h is  c h a p te r  d e a l t  w i th  s a l e  f o r  a r r e a r s  under  d ec ree . ,



“be deemed t o  be  r e p re s e n te d  by th e  d e f e n d a n t s  t o  th e  
s u i t  i f  such d e fen d an ts  in c lu d e  -

" ( i )  a l l  c o - s h a r e r  t e n a n t s  i n  th e  t e n u r e  o r  h o l d i n g  whose 
homestead are  s i t u a t e d  i n  the  v i l l a g e  i n  which th e  
t e n u r e  o r  h o ld in g  i s  s i t u a t e d ;

" ( i i )  such o f  th e  c o - s h a r e r  t e n a n t s  i n  th e  t e n u r e  o r  
h o ld in g  as have ,  a t  any time d u r in g  th e  t h r e e  
y e a r s  p re v io u s  to  t h a t  f o r  the  r e n t  o f  which th e  
s u i t  i s  b ro u g h t ,  made any payment o f  r e n t  f o r  th e  
t e n u r e  o r  h o ld in g ;

f,( i i i ) s u c h  c o - s h a r e r  t e n a n t s  who hav ing  p u rc h a s e d  an
i n t e r e s t  i n  th e  ten u re  or h o ld in g ,  have g iv en  n o t i c e  
o f  th e  purchasocgnder  s u b - s e c t io n  ( 3 ) o f  s e c t i o n  12, 
o r  ( s e c t i o n  26C # . . # . • . . V)as th e  ca se  may b e ,  o r  who 
h av in g  succeeded to  an i n t e r e s t  by  i n h e r i t a n c e  have 
g iv e n  n o t i c e  of t h e i r  su c c e s s io n  u nd e r  s e c t i o n  15; 
and

" ( i v )  a l l  o t h e r  c o - s h a r e r  t e n a n t s  i n  the  t e n u r e  o r  h o ld in g  
whose names a re  e n te r e d  in  the  l a n d l o r d ’ s r e n t - r o l l • "

An amendment was moved in  th e  C ou n c i l  t o  omit 

s u b - s e c  2 and 3 b u t  the  motion was l o s t #  I n  opposing  

t h a t  amendment Mr.P.N.Choudhury, a member f o r  th e  Govern

ment,  e x p la in e d  th us  the  o b je c t  of th e  new s e c t i o n :

’’S u b - s e c t io n  ( l )  and ( 2 ) i n c o r p o r a t e  th e  e x i s t i n g  

law on th e  s u b jec t#  There was some c o n f l i c t  o f  j u d i c i a l  

o p in io n  as t o  j o i n t  and s e v e r a l  l i a b i l i t y  o f  th e  h e i r s  o f  

th e  o r i g i n a l  t e n a n t  who made th e  c o n t r a c t ,  f o r  the  e n t i r e

59* The word, f i g u r e  and l e t t e r  w i t h i n  b r a c k e t  were s u b s t i t u t e d  
f o r  th e  words, f i g u r e s  and l e t t e r s  " S e c t i o n  26E o r  s e c t i o n  
26F" by  s e c t i o n  10 of th e  Bengal Tenancy (Amendment) Act* 
1930.

60# The words, f i g u r e  and l e t t e r  "o r  s e c t i o n  26E; were o m i t t e d  
by s e c t i o n  29 of th e  Bengal Tenancy (Amendment) A ct,1938*



61r e n t  due ,  b u t  r e c e n t l y  i n  a F u l l  Bench d e c i s i o n ,  i t  was 

h e l d  t h a t  a l l  pe rsons  i n  p o s s e s s i o n  o f  l a n d  as t e n a n t s  

a r e  under  an implied o b l i g a t i o n  to  pay  th e  r e n t  f o r  t h e  

l a n d  t o  th e  la n d lo rd  whether  th ey  ge t  i n t o  p o s s e s s i o n  

b y  r i g h t  o f  su ccess io n  or  ass ignm ent ,  u n d e r  th e  p r i v i t y  

o f  e s t a t e  which e x i s t s  between each one o f  them and th e  

l a n d l o r d  i n  the  whole o f  th e  l e a s e h o ld .  E i t h e r  on t h i s  

ground o r  because  a c o n t r a c t  i s  im p lied  f o r  payment o f  

r e n t  by  a l l  t e n a n t s  i n  common i n  p o s s e s s i o n  o f  a l e a s e 

h o l d ,  any one of such t e n a n t s  may be sued f o r  th e  e n t i r e  

r e n t  due to  the  land lord*  So the  q u e s t i o n  o f  j o i n t  

and s e v e r a l  l i a b i l i t y  has been  s e t  a t  r e s t  by  t h i s  F u l l  

Bench d e c i s i o n .  The law as to  r e p r e s e n t a t i o n  o f  co

s h a r e r  t e n a n t s  by one o f  them i s  w e l l  s e t t l e d .  As S i r  

Lawrence J e n k in s  sa id  i n  the  c a s e  o f  Chamatkari: h Dasi  v .  

T r i g u n a n a t h , the  a u t h o r i t i e s  s a n c t io n  th e  view t h a t  

where one o f  a number o f  t e n a n t s  i s  p u t  fo rw ard  by  th e  

r e s t  as t h e i r  r e p r e s e n t a t i v e ,  he can be re g a rd e d  as th e  

s o l e  t e n a n t  f o r  the purpose o f  a s u i t  f o r  a r r e a r s  o f  r e n t

61.  J aganmohan v .  B r o j e n d r a , (1925) I . L . R . 53 C a l . 197 F.B*
6 2 . ( 1913) 17 C.17.H.S3 3 .



w i t h i n  C hap te r  Ik  and th e  e n t i r e  tenancy  w i l l  p a s s  i n

e x e c u t io n  o f  the decree* No new law has "been propounded

i n  t h e s e  two s u b - s e c t io n s  In  sub s e c t i o n  3 an a t t e m p t

h as  been  made to  s t a t e  the f a c t s  which would c o n s t i t u t e

r e p r e s e n t a t i o n  as e x h a u s t iv e ly  as p o s s i b l e  and t o  make

th e  law on the  p o in t  d e f i n i t e  and c l e a r ,  so t h a t  n e i t h e r

th e  l a n d l o r d  nor the t e n a n t  may s u f f e r  any h a r d s h i p  o r
63i n c o n v e n ie n c e .11

I t  was s t a t e d  in  the  n o te s  on the  c l a u s e s  o f  th e  

B i l l  o f  1928 t h a t  *’the  p r i n c i p l e ^ o f  s e c t i o n  1Z|6A i n  th e  

B i l l  o f  1925 re g a rd in g  j o i n t  and s e v e r a l  l i a b i l i t y  o f  co

s h a r e r  t e n a n t s  f o r  r e n t  weu£e accep ted  by th e  S e l e c t  
6iiCommittee. This makes a decree  i n  a r e n t  s u i t  b in d in g  

on c o - t e n a n t s  under c e r t a i n  c i r c u m s ta n c e s ,  a l th o u g h  th ey  

were n o t  made p a r t i e s .  The S e l e c t  Committee c o n s id e r e d  

t h a t  a c t u a l  re s id e n c e  i n  the  v i l l a g e  o f  such c o - t e n a n t s  

need n o t  be a n ecessa ry  c o n d i t io n  b u t  i t  sho u ld  s u f f i c e  

i f  t h e y  have a homestead in  i t .  S e c t io n  ( 3 ) ( l )  o f  t h e

63 * Bengal L e g i s l a t i v e  Council  P r o c e e d i n g s ,1 9 2 8 ,Vol,XXX,No.2,
p.898*

6k» The r e p o r t  of the  S e le c t  Committee on t h e  B i l l  o f  1926, 
c l a u s e  87 = The C a lc u t t a  G aze t te  d a ted  J u l y  22,1926,.
P a r t  IV ,p .65 j  The r e p o r t  o f  S i r  John Keer Committee o f  
December 1922, p a ra  22 = The C a l c u t t a  G a z e t t e  d a te d  1 0 th  
J a n u a ry  1923, P a r t  I V ,p .7; The s t a te m e n t  o f  o b j e c t s  and 
r e a s o n s  f o r  the B i l l  of 1925> p a r a  7 = The C a l c u t t a  G a z e t te  
d a te d  J u l y  12, 1928, P a r t  I V , p . 95*



new s e c t i o n  1U6A has been d r a f t e d  a c c o r d in g ly .  The 

S e l e c t  Committee a lso  though t  t h a t  th e  p ro c e d u re  f o r  

r e g i s t e r i n g  a c o - sh a re r  t e n a n t ’ s name th ro u g h  the  

c o l l e c t o r  was l i k e l y  to  l e a d  to c o m p l i c a t i o n s .  Sub

s e c t i o n  ( U) i n  the  proposed s e c t i o n  146A h as  a c c o r d in g ly  

been  o m it ted ;  b u t  s u b - s e c t io n  ( 3 ) ( i i i )  o f  t h a t  s e c t i o n  

h as  been r e v i s e d  so as to  p rov ide  f o r  c a s e s  i n  which th e  

p u rc h a s e r  of  or successo r  to  a c o - s h a r e r  t e n a n t ’ s i n t e r e s t  

h a s  g iven  n o t i c e .  ••

how we p a s s  to  th e  l i a b i l i t y  o f  a p u r c h a s e r  o f  

a h o ld in g  a t  a r e n t  s a l e ,  Before th e  i n t r o d u c t i o n  o f  

s e c t i o n  168A by the  Bengal Tenancy (Amendment) A c t , 19^0, 

a p u rc h a s e r  was l i a b l e  to  pay r e n t  from th e  d a t e  o f  coh -  

f i r m a t i o n  of s a l e ,  because  h i s  pu rchase  d a te d  under  sec  

159( 2 ) from t h a t  d a t e .  That s u b - s e c t io n  p ro v id e d  t h a t  

"no t- 'W iths tand ing  an y th in g  con ta ined  i n  th e  C i v i l  P r o 

cedure  Code, 1908, whenever a t en u re  o r  h o ld in g  i s  s o ld  

i n  e x e c u t io n  o f  a decree  f o r  a r r e a r s  o f  r e n t  and th e  s a l e  

i s  conf irm ed, the  purchase  s h a l l  take  e f f e c t  from th e  d a te  

o f  c o n f i rm a t io n  of s a l e . ” As th e  i n t e r e s t  o f  t h e  judgment 

d e b to r  t e n a n t  con tinued  up to  th e  d a te  of  c o n f i r m a t i o n  o f

6f>* The n o te s  on c lau se  91 of the  B i l l  o f  1928 = The
C a l c u t t a  G aze t te  d a te d  J u l y  12, 1928, p a r t  IV ,p . l0 2 *



s a l e ,  h i s  l i a b i l i t y  to  pay r e n t  c o n t in u e d  up t o  t h a t

d a t e .  C onsequen t ly  th e  p u rc h a se r  was n o t  l i a b l e  f o r

a r r e a r s  becoming due in  th e  p e r io d  i n t e r v e n i n g  between

th e  i n s t i t u t i o n  of  the  s u i t  and th e  c o n f i r m a t i o n  o f  th e  
66s a l e .  I f  a t h i r d  p a r t y  purchased  a h o l d i n g  and t h e r e

were s u r p l u s  s a l e  p ro c eed s ,  the  d e c r e e - h o ld e r  was e n t i t l e d  

t o  r e a l i s e  th e  r e n t  f a l l i n g  due a f t e r  th e  i n s t i t u t i o n  of  

th e  s u i t  and b e f o r e  the  co n f i rm a t io n  o f  th e  s a l e  ou t  o f
67

th e  s u r p l u s  s a l e  p ro c e e d s ,  to  which th e  ju d g m e n t -d e b to r
68was e n t i t l e d  a f t e r  the  s a l e .  But a t h i r d  p a r t y  p u r 

c h a s e r  was n o t  o b l ig e d  to  b id  so h ig h  as to  l e a v e  a b a la n c e  

f o r  payment o f  th e  d e c r e e - h o l d e r 1s d u e s .  Where t h e r e  were 

no s u r p l u s  s a l e  p ro ceed s  to  cover th e  r e n t  o f  t h a t  p e r i o d ,  

th e  d e c r e e - h o l d e r  was e n t i t l e d  to  b r i n g  a n o th e r  s u i t  f o r  

a p e r s o n a l  d e c re e  f o r  th e  a r r e a r s  s t i l l  due a g a i n s t  t h e  

t e n a n t .

S ince  th e  Amendment Act o f  19̂ 4-0, th e  p u r c h a s e r  was 

l i a b l e  u nd e r  s e c t i o n  l6 8 A ( l ) (b )  to  p ay ,  i n t e r  a l i a , t h e  

r e n t  which was pay ab le  between the  d a t e  o f  th e  i n s t i t u t i o n

66. Faez v .  Ramsukh (1893) I .L .R .2 1  C al# l69*
67•> The Bengal Tenancy Ac t ,  1885, s e c .  l 6 9 ( j ) ( C ) .
68. I b i d . , s e c . 169 ( l ) ( d ) :



o f  th e  s u i t  and th e  d a te  o f  the  c o n f i r m a t io n  o f  t h e  

s a le *  ^ Clause (b)  o f  t h a t  s u b - s e c t io n  r a n  a s  f o l l o w s : -

1fl68A. ( l ) ( b )  th e  -purchaser a t  a s a l e .  s h a l l  
be l i a b l e  to  pay to  th e  d e c re e -h o ld e r  o r  c e r t i f i c a t e  
h o l d e r  th e  d e f i c i e n c y ,  i f  any, between th e  p u r c h a s e -  
p r i c e  and th e  amount due under  th e  d e c re e  o r  c e r t i f i c a t e  
t o g e t h e r  v/ i th  the  c o s t s  in c u r r e d  i n  b r i n g i n g  th e  t e n u r e  
o r  h o ld in g  to  s a l e  and any r e n t  which may have become 
p a y a b le  to  th e  d e c r e e - h o ld e r  between th e  d a t e  o f  th e  
i n s t i t u t i o n  o f  th e  s u i t  and the  d a t e  o f  th e  c o n f i r m a t i o n  
o f  th e  s a l e . 11

Sub-sec  (3 )  o f  t h a t  s e c t i o n  p rov ided  t h a t  tfa s a l e  r e f e r r e d  

t o . . . . . .  s h a l l  not be confirmed u n t i l  th e  p u r c h a s e r  h a s

d e p o s i t e d  w i th  the  Court o r  C e r t i f i c a t e - O f f i c e r ,  as t h e  

case  may b e ,  th e  sum r e f e r r e d  to  i n  c l a u s e  (b )  o f  t h a t  

s u b - s e c t i o n 11 ♦ The word * p u rc h ase r ! i n  s u b - s e c t i o n  1 (b )  

and ( 3 ) i n c lu d e d  th e  d e c r e e - h o l d e r - p u r c h a s e r ; i t  was n o t  

l i m i t e d  to  a s t r a n g e r  p u rc h a s e r  on ly .  C o n seq u en t ly  when 

th e  d e c r e e - h o ld e r  was the  p u rc h a s e r ,  he was bound to  d e p o s i t  

u nder  su b -se c  ( 3 ) the  r e n t  t h a t  accrued due sub sequ en t  to  

th e  i n s t i t u t i o n  of  the  s u i t  ( f o r  payment to  h i m s e l f )  o r  

t o  c e r t i f y  to  th e  Court  t h a t  n o th ing  was due o r  p a y a b le  t o  

him on t h a t  a c c o u n t ."^  The e f f e c t  o f  th e  nev/ s u b - s e c t i o n  

l ( b )  was " to  ex o n e ra te  the  t e n a n t  from a l l  f u r t h e r  l i a b i l i t y ^ 1

69* Phani  v .  Purna (1943) 48 C.V/.N. 210 a t  212. 
70 .  I b i d .
71* I b i d . . p . 211.



for any rent due after the institution of the suit,
even though he con t inued  to  he in  p o s s e s s i o n  u n t i l  t h e

72p u r c h a s e r  took  d e l i v e r y  o f  p ossess io n*  The p r i c e  

t o  he  p a i d  by  th e  p u rc h a s e r  should cove r  up a t  l e a s t  t h e  

i tem s  s p e c i f i e d  i n  c la u s e s  ( a ) ,  (b )  and ( c )  o f  sec  l 6 9 ( l )  

o f  th e  Act* Clause ( a )  r e f e r r e d  to th e  c o s t s  i n c u r r e d  

by  th e  d e c r e e - h o ld e r  i n  b r in g in g  th e  h o ld in g  to  s a l e ;  

c l a u s e  (b )  r e f e r r e d  to  the  amount due to  him u n d e r  th e  

d e c re e  i n  e x e c u t io n  of which the  s a l e  was made; c l a u s e

( c )  l a i d  down t h a t  " i f  t h e r e  remains a b a la n c e  a f t e r  

t h e s e  sums have been p a i d ,  t h e re  s h a l l  be p a i d  to  th e  

d e c r e e - h o ld e r  th e re f ro m * • • any re n t  which may have f a l l e n

due t o  him i n  r e s p e c t  o f  t h e  h o ld in g  be tw een  th e

i n s t i t u t i o n  o f  th e  s u i t  and the d a te  of  th e  c o n f i r m a t io n  

o f  t h e  s a l e " .  I f  the  b i d  a t  the s a l e  was n o t  s u f f i c i e n t l y  

h ig h ,  th e  p u rc h a s e r  was l i a b l e  to  make good t h e  d e f i c i e n c y  

b e f o r e  th e  c o n f i rm a t io n  of th e  s a l e  under  s u b - s e c t i o n  (3 )  

o f  sec  168A of th e  Act*.

72* In  such a case  thd  remedy of an a u c t i o n  p u r c h a s e r  was 
to  sue th e  judgm ent-debtor  f o r  mesne p r o f i t s  f o r  th e  
p e r io d  subsequent to  th e  da te  of  th e  c o n f i r m a t i o n  o f  
s a l e  from which d a te  the  t i t l e  p a s se d  from th e  judgm ent-  
d e b to r  to  th e  a u c t io n  purchaser*



To sum u p ,  a r a i y a t  was l i a b l e  t o  pay th e  r e n t  

o f  h i s  h o ld in g  to  h i s  l a n d lo r d .  When a l a n d l o r d ,  who 

had t r a n s f e r r e d  h i s  i n t e r e s t  to  an o th e r  p e r s o n ,  r e c e i v e d  

from th e  r a i y a t , the  r e n t  which became due a f t e r  th e  t r a n s 

f e r ,  th e  r a i y a t  was no t  l i a b l e  f o r  such r e n t  u n l e s s  t h e  

t r a n s f e r e e  l a n d l o r d  gave, b e fo re  the payment,  n o t i c e  o f  

t h e  t r a n s f e r  t o  th e  r a i y a t .  Regarding th e  l i a b i l i t y  o f  

an occupancy h o ld in g  f o r  r e n t  a f t e r  t r a n s f e r ,  i t  was th e  

law b e f o r e  th e  Bengal Tenancy (Amendment) A c t ,  1928 t h a t  

b o t h  th e  t r a n s f e r o r  and t r a n s f e r e e  were j o i n t l y  and 

s e v e r a l l y  l i a b l e  f o r  a r r e a r s  o f  r e n t  a c c ru in g  a f t e r  th e  

t r a n s f e r .  S i n c e , the Amendment in  1928, th e  l i a b i l i t y  

o f  t h e  t r a n s f e r o r  and t r a n s f e r e r  has been  j o i n t  and 

s e v e r a l  f o r  a r r e a r s  of r e n t  due b e fo re  th e  t r a n s f e r ,  u n l e s s  

t h e  t r a n s f e r e e  agreed to  pay such a r r e a r s  and th e  f a c t  was 

m entioned i n  th e  in s t ru m en t  o f  t r a n s f e r . .  I n  a t e n a n c y  i n  

common a l l  c o - s h a r e r  f r a iy a t s  were j o i n t l y  and s e v e r a l l y  

l i a b l e  f o r  th e  r e n t .  .There one of a number o f  c o - s h a r e r  

r a i y a t s  was p u t  forward  by th e  r e s t  as  t h e i r  r e p r e s e n t a t i v e ,  

he cou ld  be  re g a rd e d  as the  so le  te n a n t  f o r  th e  pu rp o se  o f  

a s u i t  f o r  a r r e a r s  o f  r e n t  and a decree  p a s s e d  a g a i n s t  him 

would be b i n d i n g  a g a in s t  the  o th e r  c o - s h a r e r s  to o  and would 

have th e  e f f e c t  o f  a r e n t  dec ree  w i th in  th e  meaning o f  C hap te r



XIV o f  th e  Bengal Tenancy A c t ,  even though th e  o th e r  

c o - s h a r e r s  were n o t  p a r t i e s  t o  th e  s u i t .  I n  such a 

r e p r e s e n t a t i v e  s u i t  th e  l a n d l o r d  must im plead  as  d e f 

en d a n ts  a l l  p e r s o n s  enum erated  u n d e r  each  of  the  f o u r  

c l a u s e s  o f  s u b - s e c t i o n  3* But th e  q u e s t i o n  w hethe r  

th e  d e f e n d a n t s  r e p r e s e n t e d  th e  e n t i r e  body o f  c o - s h a r e r  

t e n a n t s  was a q u e s t i o n  o f  f a c t .  The r e p r e s e n t a t i o n  d id  

no t  s o l e l y  depend on th e  p r o v i s i o n s  o f  s u b - s e c t i o n  3 o f  

s e c t i o n  146A o f  th e  Bengal Tenancy A c t .  There might be 

r e p r e s e n t a t i o n  i n  f a c t  a p a r t  from t h e s e  s t a t u t o r y  r e -  

p r e s e n t a t i v e s .  Thus where a Muslim r a i y a t  d ie d  ng Q 

sons and d a u g h te r s  and th e  l a n d l o r d  i n  h i s  r e n t  s u i t  

impleaded o n ly  th e  sons', who a lo n e  were i n  p o s s e s s i o n  

and who a lo ne  p a id  r e n t ,  th e  sons were t a k e n  to  have 

f u l l y  r e p r e s e n t e d  th e  t e n a n c y ,  i n  th e  absence  o f  p r o o f  

t h a t  any o f  th e  p e r s o n s  s p e c i f i e d  i n  s e c t i o n  146a(3)  were 

l e f t  o u t . " ^

B efo re  t h e  Amendment Act o f  1940, a p u r c h a s e r  o f  

a h o ld in g  a t  a r e n t  s a l e  was l i a b l e  to  pay  r e n t  from th e  

d a te  o f  c o n f i r m a t i o n  o f  s a l e .  The ju d g m e n t -d e b to r  tenaint

—— " 1, L * R *
73* S u ra ta n  v. L u t u , ( 1 9 4 2 ) / !  C al .523*



was liab le  to pay the rent from the in stitu tio n  of the 

suit t i l l  the confirmation of sa le. But since that 

amendment the purchaser had to pay the arrears prior to 

the confirmation of sale, though h is t i t l e  to the land 

commenced only from that date.

Sec.3* Rate of rent.

The ra te  o f  rent was one o f  the most f e r t i l e  

sources o f  disagreement between a r a iy a t  and h i s  la n d lo rd .  

The a r b itr a r y  exaction  of rent on the p art o f  the l a t t e r  

was the cause o f  much misery to  the Bengal r a i y a t s .

Their situation was much improved by the Bengal Tenancy 

Act,1883*
By section 3 of the Rent Acts of 1859 and 1869 

i t  was enacted that raiyats, who held lands at fixed rates 

of rent, which had not been changed since the Permanent 

Settlement, were entitled to receive pattas at those rates. 

I f  the zemindar could show that the rent had been changed 

or had been fixed at some time after the Permanent S ettle 
ment, he could legally  demand an enhanced rate of rent 

from the raiyats who, moreover, would not come within the 

preferential category of raiyats at fixed rates. Under



the Bengal Tenancy Act, 1885 the rent or rate of rent 

of a raiyat at fixed rates was fixed in perpetuity  

hut i t  was not necessary that he should have held land 

from the time of the Permanent Settlement.
As i t  might he d iff icu lt  to furnish evidence of 

a uniform payment of rent since the Permanent Settlement, 

i t  was provided in section 4 of the Rent Acts of 1859 and 

1869 that "whenever in any suit under this Act, i t  shall 

he proved that the rent at which land is  held by a ryot 
has not been changed for a period of twenty years before 

the commencement of the su it, i t  shall be presumed that the 

land has been held at that rent from the time of the 

Permanent Settlement, unless the contrary be shown."

This presumption caused resentment among the zemindars, 

who in 1880 represented to the Rent Law Commission of that 

year that th is presumption bore very hardly upon them; i f  

a tenant succeeded in proving payment of rent for twenty 

years at the same rate, i t  would be d i f f ic u l t ,  i f  not 
impossible, for h is landlord to rebut the presumption raised  

by the Act; i t  made zemindars reluctant to allow tenants 

to remain undisturbed paying the same rent for twenty 

years; the zemindars were in consequence forced into



l i t i g a t i o n ,  l e s t  th e ir  r ig h t s  should p ass  away sub 

s i l e n t i o # ^  These arguments f a i l e d  to convince the  

m ajority  o f  the commissioners who observed th a t  " i f  

the law were now changed, the change would d es tro y
75t i t l e s  which have become p er fec ted  by presumption"# 

According to  th e ir  recommendation s im ila r  r u le s  and 

presumptions as to the f i x i t y  o f rent were provided  in  

su b -se c t io n s  ( l )  and ( 2 ) o f  s e c t io n  50 o f  the Bengal 

Tenancy A ct, I 885 which ran as follows:**

"50* ( l )  '.There a tenure-holder or r a iy a t  and 
h is  p r e d e c e s s o r s - in - in te r e s t  have held at a ren t or ra te  
o f rent which has not been changed from the time o f  the  
Permanent S ettlem en t, the rent or ra te  o f  rent s h a l l  not 
be l i a b l e  to be increased  except on the ground o f  an 
a l t e r a t io n  in  the area of the tenure or holding#

"(2 ) I f  i t  i s  proved in  any s u i t  or o th er  pro
ceeding under th i s  Act th a t e i th e r  a ten u re-h o ld er  or 
r a iy a t  and h i s  p r e d e c e s s o r s - in - in te r e s t  have h e ld  at a 
rent or ra te  o f  rent which has not been changed during  
the twenty years immediately before the i n s t i t u t i o n  of the  
s u i t  or proceed ing , i t  s h a l l  be presumed u n t i l  the contrary  
i s  shown, th a t they have h e ld  at that rent or ra te  o f  ren t  
from the time o f  the Permanent S ettlem en t" i

In order to prove th a t  a tenant was h o ld in g  land  

at a uniform ra te  o f  rent fo r  twenty y ea r s ,  i t  was not

7 k *  The report of the Rent Law Commission, 1880 para 2 k  read  
w ith  oar a 27*

75* Ibid#



necessary that he should prove payment of rent for all
th o s e  y e a r s  and produce d a k h i l a s  ( r e n t  r e c e i p t s )  f o r

7 6e v e ry  one o f  those  twenty y e a r s .  Y/hen r e c e i p t s  a t  a
o f

u n i fo rm  r a t e  d u r in g  th e  p e r io d  ^twenty y e a r s  were f i l e d

h u t  r e c e i p t s  f o r  some y e a rs  i n  the  p e r io d  were m is s in g ,

u n i fo rm  payment a t  th e  same r a t e  i n  th e  y e a r s  f o r  which

no r e c e i p t s  7/ere f i l e d  might s t i l l  h e  proved  h y  o t h e r

e v id e n c e s  and from th e  surrounding  c i r c u m s ta n c e s . " ^  Le t

u s  now r e f e r  to  some of  the  cases  which were fo l lo w ed  i n
78a r r i v i n g  a t  t h i s  dec is ion#  In  R a t ty a n i  v# Soonduree 

t h e  l e a r n e d  judges observed; " I t  i s  n o t  a b s o l u t e l y  

n e c e s s a r y  t h a t  d a k h i l as should he f o r  tw en ty  c o n s e c u t iv e  

y e a r s  b e f o r e  the  d a te  o f  the  s u i t ,  f o r  i t  might f r e q u e n t l y  

happen t h a t  p a r t i e s  w i th  every  r i g h t  to  th e  p re su m p t io n  

might l o s e  one or  two d a k h i l a s  here  and t h e r e  d u r in g  such 

a long  p e r io d ;  and i t  would he m a n i f e s t l y  u n j u s t  to  

d e p r iv e  them of th e  b e n e f i t  allowed hy law when no s u s 

p i c i o n  could  a r i s e  o f  m isfeasance  merely  b ec au se  one o r  

two o f  th e s e  r e c e i p t s  has  been m iss ing  o r  l o s t # "

76# Golum Husain v# K. S.Bonerjee (1925) 30 C./7.N.520 at 521#. 
77* Llahee v. Roopun (1867) 7 17.R# 28U; S a t i s  v. N il  Hadhub 

( 1922) 37 C .L.J. 598 = A.I.R. 1923 C aT7T55;  Golum Husain  
v. K.S.Boner.iee (1925) 30 C.7/.N. 520.

78 . ( I 865) 2 V/.R. TAct X) 60 .



79The same view was affirmed in  Elahee v .  Roopun where 

Pundit J .  sa id : "when r e c e ip t s  are f i l e d  not fo r  the  

e n t ir e  period  o f twenty years preceding the s u i t ,  but 

some are wanting here and some there in  th a t  in t e r v a l ,  

s t i l l  uniform payment may be proved otherw ise fo r  the  

wanting years by other proof and from surrounding c i r 

cumstances" • The same view was taken in  Catherine v .
Qa

Huro in  which Phear J . , observed: "To support a f in d in g

o f  u n iform ity  fo r  any given number o f y e a r s ,  i t  i s  not

n ecessa ry  th a t there should be evidence bearin g  d i r e c t l y

on every year o f  that number; i t  i s  s u f f i c i e n t  i f  the

whole space o f  that time i s  included between l i m i t s  upon

which the evidence b ears , provided that th a t evidence i s

such as to lead  to the b e l i e f  that the rent was uniform

throughout the in terven in g  period". In S a t ish  v .
81Hilmadhub Mookerjee J . ,  sa id: "What has to  be e s ta b l is h e d

i s ,  not th at rent has been a c tu a lly  paid at uniform ra te

during twenty years , but that the tenant has held  at a

rent or ra te  o f  rent which has not been changed during  
twenty
tjrfe y ea rs . Such holding may be e s ta b l is h e d  even i f  i t  i s

79. (1867) 7 W.R. 28k at 285.
80. (1867) 8 W.R. 281| a t  285.
81. (1922) 37 C.L.J. 598 = A.I.R. 1923 Cal. 665 at 667;

also J ib  an v. Muralidhar (192^) 97 I.C.53L3.



not proved that rent has actually been paid during a

portion of the twenty years. This is  precisely the
82interpretation adopted in M oh ini v. Preo Nath" •

FPafl v. Kanta ^the tenant produced three dakhilas 

for the year 12999 1311 and 1323 B.S. to prove the 

uniformity of rent. There were two intervals of tv/elve 

years each between the dates of the dakhilas. The learned 

judges observed that, in the absence of anything to show 

that there was any change in the tenancy or any alteration  

in the rent during those intervening periods i t  should 

have been held that the tenant was entitled  to the pre

sumption under section 50(2) of the Bengal Tenancy Act,

1885* The presumption under that section was not re
butted by the landlord proving a slight variation in the

81±rent, which could be sufficiently  explained. But i t  was
85for the tenant to explain the variation. The presumption,

however, did not apply where the origin of a tenancy was
86 87known or where a record-of-rights was prepared.

82. A.I.R. 1922 Gal. 141.
83. (1 9 2 k )  39 C.L.J.437 = A.I.R. 1924 Cal. 875.
84. Elahee v. Roopun (1867) 7 V/.R. 284; Grant v. Har Sahey 

(1913) 19 C.V/.N.117,
85. Maimoth v. Anath (1918) 23 C.W.N. 201.
86. Secretary of State v. Ram (1922) 701.C.207; Secretary of 

State v. Sarat (1924) 40 C.L.J.235.
87 . The Bengal Tenancy Act, 1885, s e c .115*



88Under the earlier laws it was held that where a
number o f  .jamas or te n a n c ie s ,  which were h e ld  at f ix e d

r a t e s ,  were con so lidated  in to  one h o ld in g  or tenancy, the

f i x i t y  o f  ren t was not a f fe c te d  hy the c o n s o l id a t io n  and

the tenant was e n t i t l e d  to  claim the b e n e f i t  o f  the ru le
89and the presumption o f f i x i t y  of r e n t .  But i f  any

one o f  the tenan cies  was proved to have been crea ted  a f t e r

the Permanent Settlem ent, the presumption did  not a r i s e  as
90regards the whole of the con so lid a ted  r e n t .  Again

the tenant was e n t i t le d  to  claim the b e n e f i t  o f  the ru le

and the presumption, when a tenancy was su b -d iv id ed  and

the rent apportioned to the d i f f e r e n t  shares or when a

p o rt io n  o f  the tenancy was a l ien a ted  or r e l in q u ish e d  and

the ren t reduced on account of such a l i e n a t io n  or r e l i n -  
91quishment. Following the e a r l i e r  r u l in g s  the Rent Law 

Commission, 1880 reported th at "the op era tion  o f  the ru le  

as to  h o ld in gs  at f ix e d  ra te  i s  not a f fe c te d  by the f a c t  

o f  the land having been demised to  d i f f e r e n t  p erso n s , or 

tr a n s fe r r e d , or separated from other land which w ith  i t

88. The Bengal Rent Act, 1859 and the Bengal A ct, 1869•
89* Kazee v. Nobo, (1866) 5 V/.R. (Act X) 53; Sukhi v.

Gunga, ( 18&J.) V/.R.Gape v o l .  (Act X) 126; Raj K i shore 
v . Hareehur. (1868) 10 7/.R.117.-

90. Houla v . Judoonath. (1874) 21 V/.R.267#
91. H i l l s  V. Hurolal, (1865/ 3 W.R. (Act X) 135; Kenaram v .

Ramcomar ( I 865) 2 V/.R. (Act X) 17; Soodha v .  Ram, ( 1873) 
20 V/.R. 419.



formed a single holding, or amalgamated with other land

into one holding, so long as the rate of rent has not
92been altered "by any of these transactions1 The view

of the Commission received statutory recognition in the 

Bengal Tenancy Act, 1885 which enacted that "the operation 

of th is section (rule of presumption), so far as i t  relates  

to land held hy a ra iyat, shall not be affected by the fact 

of the land having been separated from other land which 

formed with i t  a single holding, or amalgamated with 

other land into one holding.
Turnipg now to the occupancy ra iyats , i t  was pro

vided in section 5 of the Rent Acts of 1859 and 1869 that 

they were entitled to receive oattas at fa ir  and equitable 

rates and, in case of dispute, the rate previously paid 

by the raiyat was deemed to be fa ir and equitable, unless 

the contrary was shown in a suit by either party under the 

provisions of the Act* Similarly section 2h of the Bengal 

Tenancy Act, I885 provided that "an occupancy raiyat shall 

pay rent for his holding at fair and equitable rates".

The landlord  was e n t i t l e d  to  daim no more and an occupancy

92* The report o f  the Rent Law Commission, 1880, para 27* 
93* The Bengal Tenancy A ct, 1885> s e c . 50(3)*



r a iy a t  was not e n t i t le d  to pay l e s s  than the f a i r  and 

eq u ita b le  rate* Under the Bengal Rent A ct , 1859 i t  was
9 iiheld that ’’fa ir  and equitable rent” meant, not the rate

obtainable by open competition, but the prevailing rate

payable by the same class of raiyats for land of a similar

description and with similar advantages in places adjacent

i . e .  the customary or parpana ra te;  and th a t  what was f a i r

and equitable depended upon the value of the produce and

cost of cultivation. According to the Rent Law

Commission, 1880, ’fa ir  and equitable rent’ meant ’’such a
share as shall leave enough to the cultivator of the so il

to enable him to carry on the cultivation, to l iv e  in a

reasonable comfort and to participate to a reasonable

extent in the progress and improving -prosperity of his

n a t iv e  land”. ^  Under the Bengal Tenancy A ct , 1885> ’’the

rent for the time being payable by an occupancy raivat

shall be presumed to be fa ir and equitable until the con-
it 97trary is  proved"* Finucane and Ameer Ali observed that 

"the existing rent is  the result of the customs,traditions

S k *  Thakooranee v* B isheshur , (1865) B.L.R* Sup. v o l . 202 
at 228-29 F.B.

95* H ills  v . Ishore Chose (1862) Marshall’s Reports, p .151 
at 160 = v.R. S p l .vol.p.ii8.

96# Supra. t>t» 31M3-
97* The Bengal Tenancy Act, 1885, s e c .27*



experience, oppression, and haggling of a ll  the preceding 

ages, and is  therefore presumed to he fa ir  t i l l  the con

trary is  proved. It is  for anybody who requires the

existing rents to be altered to produce evidence in
** Q8support of his contention1•

The presumption in favour of the existing rent 

being the fa ir  and equitable rent might be rebutted by 

showing (a) that the rent paid by the raiyat was below 

the prevailing rate of that the average prices of staple 

food-crops had risen during the currency of the present 

rent, or that the productive powers of the land had been 

increased by an improvement effected by the landlord or 

that the productive powers of the land had been increased
QQby f lu v ia l action, ^in which cases the existing rent must 

be enhanced in order to arrive at a "fair and equitable" 

rent; or (b) that there had been a f a l l  in the average 

prices of staple food-crops during the currency of the 

present rent or that the so il  had deteriorated owing to a 

deposit of sand or the like} in which la tter  cases the 

existing rent would have to be reduced in order to arrive

98 . Finucane and Ameer A l i ,  o p . c i t . , p . l 5 8 .  
99* The Bengal Tenancy A ct, 1885> s e c .30

1 . I b id . , s e c .38.



at a fa ir  and equitable rent within the meaning of the 

Act.
Where there was no written contract as to the 

amount of rent or i f  the written contract, i f  any, was 

not forthcoming and the question arose as to tlie amount 

of rent in a particular year, the rent paid in the pre

ceding year was assumed to be the rent payable during 

that year. This presumption was applicable even to a 

non-occupancy raiyat. It applied not only in respect of 

a particular year, but also to successive years one after 

another, unless its  operation was arrested by proof on the 

part of the tenant that the condition of the tenancy had 

altered.

Turning now to the raiyats without rights of 

occupancy, i t  was provided in section 8 of the Rent Acts 

of 1859 and I869 that they we re entitled  to pattas only at 

such rates as might be agreed on between them and the per

sons to whom rent was payable. As regards the construction 

of that provision Peacock C.J. observed:-

2. Ibid. , sec .51#
3* Ra.iabala v .  S r ish . (1914) 25 I#C. 552.
4* Sheikh v. Sheikh ( 1863) Marshall’ s Reports, 341 at

352- 43-



"The meaning o f th a t  s e c t io n  i s ,  th a t i f  a p arty  

wants a p o t ta h . and has not a r ig h t  o f  occupancy, he must 

come to  some agreement w ith  h i s  lan dlord  as to  the amount 

o f h i s  r e n t .  In th i s  case  the ryot has made no agreement

as to the ra te  o f re n t ,  hut he wants us to f i x  the r e n t ,

which he has no r ig h t  to ask the Court to  do, and which  

would be eq u iv a len t  to ord er in g  that he should get a

p ottah  fo r  one year at the ra te  contended for* I f  he has

no r ig h t  o f  occupancy, and the landlord  has demanded too  

much rent and d is tr a in e d  h i s  goods, he might have brought 

a s u i t  fo r  e x c e s s iv e  demand o f .r e n t ;  or i f  the landlord  

had sued him fo r  the f u l l  amount mentioned in  the n o t i c e ,  

he might have r e s is t e d  th a t s u i t ,  and m aintained th a t the  

amount demanded was la rg er  than he ought to  pay. Not 

having a r ig h t  of occupancy, the tenant has no r ig h t  to  

remain in  the land , u n le ss  he can agree w ith  the landlord  

as to the amount o f ren t."

But i f  the r a iy a t  remained on the lan d , the land

lord  could on ly  recover from him a f a i r  and e q u ita b le  r a te
5

o f  r e n t .  In Pam v .  Padhoo, J a c k s o n ,J . , observed th a t

5. (1869) 11 ’(7.E.'304 at 305.



"the defendant has no r ig h t  o f  occupancy, but when the  

p l a i n t i f f ,  in s te a d  of g iv in g  him n o t ic e  to  q u it  the land, 

chooses to r e ta in  him as a ten a n t, and asks the Court to  

compel th a t tenant to enter in to  an engagement to pay 

r e n t ,  the Court, I th ink , i s  bound to  see  th a t  i t  does  

not en force  the payment of any r a t e s ,  but such as are 

ju s t  and eq u ita b le" . In a F u ll  Bench d e c is io n  in  

Bakra.na.th v . Bi nod ram , Peacock C .J . sa id  th a t  a r a iy a t  

not having a r ig h t  o f occupancy was not at l i b e r t y  to  

compel h i s  landlord  to  give him a v atta h  at any rent he 

p le a se d .

M r.Bell drew the con clu sion  from th ose  ca ses  th at  

"a zemindar can e j e c t  a ryot not having a r ig h t  o f  occu

pancy, who r e fu se s  to pay the rent demanded o f  him. But 

i f  the zemindar perm its a ryot to  s ta y  on, he can only  

recover from him a f a i r  and eq u ita b le  r e n t .  A ryot not 

having a r ig h t  o f  occupancy can not sue h i s  lan d lord  for  

a P o t t a h ; but i f  he i s  sued by h i s  landlord  fo r  an en

hanced ra te  o f  r e n t ,  he can p lead that the amount claimed  

i s  not f a i r  and eq u itab le ;  or i f  h is  goods have been

6. (1868) 1 B.L.R.(F.B) 25 a<6 31.



distrained, he can bring a su it against his landlord 

for an excessive demand of rent".^

The Bengal Tenancy A ct,1885 consolidated the 

existing law by providing in section h2 that "when a 

non-occupancy-raiyat is  admitted to the occupation of 

land, he shall become liab le  to pay such rent as may 

be agreed on between himself and h is  landlord at the 

time of his admission"* The in i t ia l  rent of a non

occupancy raiyat thus remained a competitive rent under 

the provision of the Act and any amount could be fixed 

by stipulation at the time of hie admission. Therefore 

an agreement by such a raiyat to pay rupees 3 per bigha 

for the f ir s t  five years and thereafter rupees 5 per
o

bip;ha was held to be perfectly valid* But i f  the 

raiyat was allowed to hold over after the expiry of the 

f ir s t  term, the landlord could not compel him to pay any 

rent he liked* If the raiyat did not agree to the rent 

demanded under a draft agreement and the landlord there

upon instituted a suit to eject him, the Court had to

7« H*Bell, op*cit*, p*19*
8. Ganpat v. Jasodhar. (1895) 17 C.L.J.590.



determine what rent was fa ir  and equitable for the
gholding* If  he agreed to pay the rent so deter

mined, he was entitled to remain in occupation of h is  

holding at that rent for a term of five years from the 

date of the agreement but on the expiration of that 

term he was liab le  to ejectment, subject to the pro

visions of the Act, unless he acquired a right of 
occupancy.^ If he did not agree to pay the rent so 

determined, he was liab le  to ejectment.^

Sec.h* Alteration of rent on change of area*

The area included within a raiyat1s holding may 

be changed, i .e * ,  i t  may be increased or decreased for 

various reasons* It is  fa ir  and reasonable that the 

rent payable for the holding should also be revised 

accordingly. The guiding principle, as observed by 

Finucane and Ameer A li, was that "if a tenant is  le t  into

9# The Bengal Tenancy Act, 1885> sec .46, sub-sec*(6). 
10* Ib id ., sub-sec.(7;.
11. Ib id ., sub-sec.(8); sec.44(<i).



occupation of a certain quantity of land for a certain  

lump rent, or at a certain rate of rent, and i f  he after

wards acquires more land over and above what was originally  

le t  out, the surplus is  excess area, and the tenant is

liab le  to pay additional rent for i t ;  while a tenant is
12entitled  to a reduction of rent in the contrary case".

Regarding increase of rent on increase in area i t  

was provided in section 17 of the Rent Act of 1859 and 1869 

that "no ryot having a right of occupancy shall be liab le  

to an enhancement of the rent previously paid by him, ex

cept on some of the following grounds, namely:........... That

the quantity of land held by the ryot has been proved by 

measurement to be greater than the quantity for which rent 

has been previously paid by him". In those sections the 

legislature made provisions for an increase of rent on an 

enhancement of area only in respect of a raiyat having a

right of occupancy but the Bengal Tenancy Act, 1885 made
13provisions for a ll classes of raiyats.. .Vhen the rent 

was increased on this ground, the leg islature called i t  

an "enhancement of rent". But this could scarcely be said

12. M.Finucane and Ameer A li, o o .c i t .p.269»
13*- The Bengal Tenancy Act, 18&5, sec .52, sub-sec.l,clj( a) •



to "be such an enhancement in the more accurate accepta

tion of the ternu^ In th is regard the Rent Law Comm

is s io n ,1880 observed:-

"The ground i s ,  in our opinion, misnamed a 

ground of enhancement. If  the quantity of land held by 

a ryot is  found upon measurement to he greater than the 

quantity for which he has been paying rent, and i f  he i s  

compelled to pay rent for the excess, the whole rent pay

able by him is  increased, but the rate of rent payable is

not increased, and the term ’enhancement' might well be
15confined to the latter increase"♦

The land in excess of the area might be acquired 

by a raiyat by encroachment (a) on the adjoining land of 

his own landlord, or (b) on the land of other tenants of 

the same landlord, or (c) on the land of a third person, 

or (d) by accretion.

When a raiyat encroached upon adjoining land, the 

t i t l e  to which was with his own landlord, i t  was at f i r s t  

held that the landlord* s only remedy was to treat him as

14* C .D .F ie ld ,  D i g e s t »d.254«
15* The r e p o r t  of the  Rent Law Commission, 1880, p a r a  54



t r e s p a s s e r ,  b u t  in  subsequent c a se s  i t  was r u l e d  t h a t  

th e  l a n d l o r d  could e i t h e r  t r e a t  him as a t r e s p a s s e r  or  

a t e n a n t  l i a b l e  to  pay a d d i t i o n a l  r e n t  f o r  t h e  e x c e s s  

lan d  occup ied  by him by means o f  such e n c r o a c h m e n t . ^

The t e n a n t ,  however, had no r i g h t  to  compel t h e  l a n d 

l o r d ,  a g a i n s t  h i s  w i l l ,  t o  accep t  him as a t e n a n t  i n
18r e s p e c t  o f  th e  excess land* But once th e  l a n d l o r d

e l e c t e d  to  t r e a t  him as a t e n a n t ,  he cou ld  n o t  a f t e r w a r d s
19t r e a t  him as a t r e s p a s s e r*  The l a n d l o r d ’ s r i g h t  t o

a s s e s s  a d d i t i o n a l  r e n t  i n  r e s p e c t  o f  th e  l a n d s  enc roached  upon

might be a l t o g e t h e r  l o s t ,  i f  the  t e n a n t  h e ld  th e  en c ro ach ed

lan d  as p a r t  o f  the o r i g i n a l  h o ld in g  and, f o r  more th a n

tw e lve  y e a r s  p r i o r  to  the  s u i t ,  den ied  the  l a n d l o r d ’ s

r i g h t  t o  any s e p a ra te  r e n t  from him i n  r e s p e c t  t h e r e o f

and f o r c i b l y ,  i n  a s s e r t i o n  of  h i s  c la im ,  a p p r o p r i a t e d  th e
20e n t i r e  c rop  and t h e r e a f t e r  con tinued  i n  p o s s e s s io n *  In  

such a case  th e  lan d lo rd  could  n o t  reco v e r  a d d i t i o n a l  r e n t

16* Rashum v* Bissonath (1866) 6 V/.R. (Act X),57*
17* David v. Ramdhan (1866) 6 //.R.(Act X) 97; Ra.jmohun v* 

Gooroo ( 1866) 6 V/.R.(Act X) 106; Sham v. Doorga (1867)
7 V/.R. 122 a t  123; Gooroo v. Ij3surfXl874) 2̂ V/.R*246; 
P ro h la d  v. Kedar (1897) I .L .R .  25 C a l .  302; Abdul v. 
Ilohini (1900) 4 C.V/.H. 508; The Bengal Tenancy A c t ,
1385, sec .157*

18. P ro h la d  v. Kedar (1897) I.L.R.25 C a l .302 a t  305; Abdul v.
Ilohini (19007TTc.;y.N. 508 at 511*

19* Abdul v. ilohini (1900) 4 C.Y/.N. 508 at 511; Abdul v.
Ra.jendra ( 1909) 13 C.V/.N. 635 at 637.

20. Tar an v. Ganendra (1911) 16 C.V/.II. 235 at 236 .



2 1i n  r e s p e c t  o f  such land*

When a r a i y a t  encroached upon a p o r t i o n  o f  th e

land of another tenant of his own landlord, the landlord

was entitled  to get additional rent from him, provided he

proved that he had already granted a reduction of rent to

the tenant to the extent of his loss due to the encroach-
22ment hy the raiyat,

When a raiyat made an encroachment upon the lands 

of a third person, a orima facie presumption might arise 

that the encroachment was made for the landlord* s benefit
2kand in consequence he might he liable to fresh assessment, 

although the presumption could he rebutted hy clear proof 

that he intended to appropriate the lands for h is own
n r

exclusive benefit. In Huddyar v. Me a .1 an, Garth C.J., 
observed:-

HThere is  ho doubt whatever that hy the English 

law, an encroachment made hy a tenant upon land adjoining 

to, or even in the neighbourhood of, his holding, i s  pre-

21, Taran v, Ganendra (1911) 16 C.'V.N,235 at 236*
22. The Bengal Tenancy Act, 1885 , sec ,52, sub-sec.(IB) as 

amended hy sec.k of the Bengal Tenancy (Amendment) Act 
19k0.

23* Nuddyar v. Meajan ( 188k) I.L.R. 10 Cal.820; Birendra v
Laksmi (1913722 C.L.J. 129*

2k. Saro.i v. Surya, (1935) UO C.W.N. 121 at 123*
25. Birendra v. Laksmi (1913) 22 C.L.J. 129 at 130.
26. (188k) I.L.R. 10 Cal. 820 at 822.



sumed, in the absence of strong evidence to the contrary, 

to be made for the benefit of the landlord. And this  

rule applies to a ll lands so encroached upon whether 

the landlord has any interest in i t  or not. I f  a ten

ant, during h is tenancy, encroaches upon the land of a 

third person, and holds i t  with his own tenure u n til the 

expiration of the tenancy, he i s  considered to have made 

the encroachment, not for h is own benefit , but for that 

of h is landlord; i f  he has acquired a t i t l e  against 

the third person by an adverse possession, he has ac

quired i t  for h is  landlord, and not for himself. It i s  

true, that by the English law, i f  i t  could be d ist in ctly  

proved that the tenant made the encroachment adversely to 

his landlord, an adverse possession for twelve years 

might then give the tenant a t i t l e  by limitation; and 

probably that would be so in th is country."

If  a raiyat encroached upon the land of a third person,

such person could maintain an action in ejectment against
27the raiyat within the period of lim itation.

27* Dad .■-•All V. Jamiruddin A.I.R. 193̂ 4- Cal.715*



7/itn respect to accreted land, i t  was held under
28the earlier Regulation that a raiyat was only lia b le  to

pay increased rent for alluvion when the landlord’s right

to claim such increased rent was reserved by agreement or

was supported by established usage* But the law was

changed by the Bengal Tenancy Act, 1885; there was no

such condition in section 52 of that Act, which dealt

with alteration of rent on alteration of area* The Rent

Law Commission, 1880 thus explained the reason of the

change of the earlier law:-

11 We have further settled a doubtful question by

enacting (isection 8) that, in the absence of an express

contract to the contrary, every tenure-holder and under

tenure-holde£ shall be liable to pay additional rent for
land gained by alluvion, and shall be entitled  to abatement

of rent for land lost by diluvion. We here follow a

principle, recognised by the Government in dealing with the
29cognate subject of revenue, and in accordance with ju stice ,

28. The Bengal Alluvion and Diluvion Regulation XI of 1825>
sec* c l . l ;  Jug.gut v. Panioty (1866) 6 W.R* (A.ct X) 48;; 
Gopal v* Kurmr(1866) 6 W.R* (Act X) 85; Ramnidbee v* 
Parbutty ("1880) I.L.R. 5 Cal* 823; Shorussoti v* Perbutti 
(l880) 6 C.L.R. 362; Bra.iendra v. W o op e ndr a (1882) I.L.R* 
8 Cal. 706; Hurro v. Gopee (1882 ) 10 C.L.R.559*

29* The Bengal Alluvion and Diluvion Act, 1847, sec*5 and 6*



30equity and good conaience* V/e have elsewhere 

applied the same principle to ryots en titled  to hold land 

at fixed rates* 7/e think i t  unconscionable that, when 

the land has ceased to ex ist , out of which issues the 

benefit in which landlord and tenant participate, the 

tenant, in addition to losing his own share of th is  bene

f i t ,  should have to make good the landlord’s share, thus 

conferring upon him the advantage of insurance without 

the payment of a premium* Then, as i t  is  reasonable that 

he who seeks equity should do equity, i t  follows that the 

tenant, who has been relieved from the payment of rent

for land which he has ceased to enjoy, should pay rent for
31additional land added to his enjoyment”*

Under the Bengal Tenancy Act, 1885 a rai.yat was 
l iab le  to pay additional rent for excess area acquired by 

alluvion or otherwise* It  was enacted in clause (a) of 

sub-section ( l )  of section 52 of the Act that ’’every tenant 

shall be liab le  to pay additional rent for a l l  land proved

30. The draft B ill prepared by the Rent Law Commission of 
1880, sec* 18*

31. The report of the Rent Law Commission, 1880, para 51*



by measurement to  be i n  excess  o f  th e  a r e a  f o r  which r e n t  

has  b ee n  p re v io u s ly  p a id  by him, u n l e s s  i t  i s  p ro ved  t h a t  

th e  e x c ess  i s  due to  th e  a d d i t i o n  to  th e  t e n u re  o r  h o ld in g  

o f  l a n d ,  which, having p r e v i o u s l y  b e lo n g e d  to  th e  t e n u re  

o r  h o l d i n g ,  was l o s t  by d i l u v i o n  o r  o th e r w is e  w i th o u t  any 

r e d u c t i o n  of the  r e n t  b e in g  made#11 But th e  l a n d l o r d s  

began  t o  abuse t h i s  p r o v i s i o n  of th e  lav/; t h e y  c la im ed  

a d d i t i o n a l  r e n t  on what was r e p r e s e n t e d  as an i n c r e a s e  i n  

the  a r e a  o f  land bu t  which was,  i n  f a c t ,  o n ly  th e  cohsequenc 

i n  th e  change i n  the  s t a n d a r d  o f  measurement and f r a u d u l 

e n t l y  adduced m is lead ing  ev idence  i n  C ourt  i n  o r d e r  to
32ch e a t  th e  t e n a n t s .  I n  t h i s  r e g a r d  h r . h a l l e y ,  a d i s 

t i n g u i s h e d  member of th e  Bengal C i v i l  S e rv ic e  said*?^

"S e t t lem en t  o p e r a t i o n s  are  nov/ i n  p r o g r e s s  i n  th e  

d i s t r i c t  (R a jsh a h i )  and i t  i s  hoped t h a t  t h e y  w i l l  be 

e f f e c t u a l  i n  p u t t i n g  a s to p  to  e x c e s s iv e  enhancements  o f  

r e n t  which have been made by  th e  zem indars  f o r  sometime 

p a s t#  The u s u a l  modus o p e ra n d i  i s  f o r  th e  zem indars  to  

have th e  t e n a n t ’ s land  measured and to  c la im  t h a t  th e  a r e a  

has  b een  l a r g e l y  i n c r e a s e d ,  whereas  t h e  t e n a n t s  complain,.

32# Bengal L e g i s l a t i v e  Assembly P r o c e e d in g s ,  1939 > v o l .L IV ,  
Ro#3> f .3 7 3 *

33. Ibid.,p#37h»



o f t e n  w i th  cause,  t h a t  the  s ta n d a rd  o f  measurement h as

changed. The bigha in common use ahout 70 years ago

was very much bigger than the standard bigha of the present

day. The unit of the la tter , as is  well known, i s  the 
3Uhath of 18 inches whereas the hath of Raja Ram jib an of 

Nator was about 22 inches long. The substitution of 

the large bigha for the small bigha has been going on for 

the la s t  70 years and is  s t i l l  in progress in some e s ta te s .

The change in the standard of measurement has not been

accompanied by a reduction in the rate per bigha and has 

consequently involved large enhancement of the rai.yat* s 

rent"•
35In the fina l report on the survey and settlement

operations in the d istr ict  of Rajshahi i t  was stated:-

"The most fru itfu l method of getting i l le g a l  

enhancement in the d istr ict has been through change of 

the standard of measurement. There are numerous instances. 

The case of the Brikutsa Estate i l lu s tr a te s  the submission 

of the tenants. About 20 years ago the Brikutsa Estate 

carried out a survey using the standard bigha in place of

3k*  hath = span.
35* W.H.Nelson, Final Renort on the survey and settlement 

operations in the d istr ic t  of Rajshahi, 1912-1922 
(Calcutta, The Bengal Secretariat Book Depot,1922) 
para 3 2 ,



an o l d e r  and l a r g e r  b ig h a .  Areas  enorm ously  i n c r e a s e d  

and i n  th e  new r e n t - r o l l  which fo l lo w e d ,  r a i y a t s * r e n t s  

were c o r re s p o n d in g ly  i n c r e a s e d .  D ur ing  s e t t l e m e n t  op

e r a t i o n s  th e  m a t t e r  was examined and th e  r e n t s  were cu t  

down. The l a n d l o r d  th en  went to  t h e  C i v i l  C ourt  to  g e t  

a d e c l a r a t i o n  t h a t  the  s ta n d a rd  b ig h a  p r e v a i l e d ,  b u t  i n  

t h e s e  c a s e s  which the t e n a n t s  c o n te s t e d  he was u n s u c c e s s 

f u l .  He go t  an e x -u a r t e  dec ree  i n  some u n c o n t e s t e d  

c a s e s .  . A f t e r  f i n a l  p u b l i c a t i o n ;  he b ro u g h t  c a s e s  u n d e r  

s e c t i o n  106 to  c o n te s t  th e  re co rd ed  r e n t ,  r e l y i n g  on t h e s e  

e x - p a r t e  d e c r e e s ;  b u t  when I  d e c l i n e d  to  a c c e p t  th e  

d e c r e e s  as c o n c lu s iv e  p ro o f  o f  the  s t a n d a r d  o f  m easure

ment and r e q u i r e d  the  l a n d l o r d  to  p ro v e  t h a t  t h e  u n i t  o f  

measurement u sed  in  the  l a s t  su rvey  was th e  same as t h a t  

u sed  i n  th e  e a r l i e r  su rv ey s ,  he withdrew a l l  h i s  c a s e s  

b o t h  u nd er  s e c t i o n  106 and s e c t i o n  105 ,f*

In  th e  s ta te m e n t  o f  o b j e c t s  and r e a s o n s  o f  th e  

Bengal Tenancy (T h i rd  Amendment) B i l l ,  193$ i t  was s t a t e d ^ — 

" S e c t io n  52 of  the  Bengal Tenancy Act p r o v id e s  f o r

3 6 .  The C a l c u t t a  G aze t te  d a te d  F e b ru a ry  2 ,  1939> P a r t  IVA, 
p .  10 ,



an i n c r e a s e  o f  r e n t  where i t  can "be p roved  t h a t  t h e r e  h as  

b ee n  an i n c r e a s e  of a r e a  o f  a t e n u re  o r  h o l d i n g .  Govern

ment h as  r e a s o n  to  b e l i e v e  t h a t  the  p r o v i s i o n s  o f  t h i s  

s e c t i o n  have b een  abused i n  the  f o l lo w in g  manner. S e t t l e 

ment was made on a c u b i t ,  say ,  o f  22 i n c h e s  i n  th e  p a s t ,  

yyhen th e  r e c o r d  of  r i g h t s  was p re p a re d  and th e  s ta n d a rd  

c u b i t  o f  18 in c h e s  was a p p l i e d  i n  m easur ing  th e  l a n d ,  

t h e r e  was an a p p a re n t ,  b u t  no t  r e a l ,  i n c r e a s e  i n  th e  number 

o f  b i g h a s  i n  a t e n u r e  or  h o ld in g .  With th e  h e lp  o f  mis

l e a d i n g  ev iden ce  i t  i s  o f t e n  proved t h a t  i n  f a c t  th e  s t a n 

d a rd  o f  measurement which had been u sed  a t  th e  t ime o f  th e  

s e t t l e m e n t  was an 18 incjr cubit. In o rd e r  to  p r e v e n t  t h i s  

k in d  o f  f r a u d  the  p r e s e n t  amendment o f  s e c t i o n  52( l )  has 

been  f ram ed .  I t  i s  no t  in te n d e d  t h a t  a l a n d l o r d  should  

be  d e b a r re d  from o b ta in in g  a d d i t i o n a l  r e n t  f o r  a d d i t i o n a l  

a r e a  which i n  f a c t  e x i s t s ,  owing to  g ra d u a l  encroachment 

on h i s  khas khamar land  o r  on n e ig h b o u r in g  p l o t s . "

To p r e v e n t  t h i s  m is c h ie f  going f u r t h e r  s e c t i o n  52 

was amended b y  the  Bengal Tenancy (Second Amendment) A c t ,  

1939* The l a n d lo r d  was o n ly  e n t i t l e d  to  g e t  a d d i t i o n a l  

r e n t  f o r  an a d d i t i o n a l  a r e a  when he cou ld  p rove  to  th e  

s a t i s f a c t i o n  o f  th e  Court t h a t  " t h e r e  h a s  i n  f a c t  been  an 

i n c r e a s e  i n  th e  a c tu a l  a r e a  of th e  t e n u re  o r  h o l d i n g  s in c e



37the  r e n t  p r e v io u s l y  p a id  was s e t t l e d " .  . T h is  p r o v i s i o n
•7 Q

was i n  accord  w i th  the  r u l i n g  of  Ra.jendra v .  Chunder
39i n  which Maclean, C . J . ,  o b s e r v e d : -

"A l a n d lo rd  can n o t  s u c c e s s f u l l y  c la im  a d d i t i o n 

a l  r e n t  under  s e c t i o n  52 o f  th e  Bengal Tenancy A c t ,  i n  

r e s p e c t  o f  an excess  of  a r e a ,  u n l e s s  he can  s a t i s f y  

th e  C ourt  t h a t  the  r e n t  o r i g i n a l l y  f i x e d  d id  n o t  c o v e r ,  

and was n o t  in ten d ed  to  c o v e r ,  such e x c e s s  o f  a r e a . "

Under the  new s u b - s e c t io n  ( 1A) o f  s e c t i o n  52 

o f  th e  Act as enac ted  by th e  Amending: Act o f  1939 th e  

l a n d l o r d  cou ld  no t  c laim  a d d i t i o n a l  i^ent,  i f  o t h e r  t e n 

a n c ie s  i n  th e  v i c i n i t y ,  which were s e t t l e d  about  th e

same t ime when the  tenancy  i n  s u i t  was s e t t l e d  and on

th e  same s ta n d a rd  of measurement, showed a s i m i l a r  i n 

c r e a s e  i n  a r e a ,  as a r e s u l t  o f  the  measurement upon

which th e  l a n d lo r d  r e l i e d .  Sub-sec  (1A) o f  s e c t i o n  52

37* The Bengal Tenancy A^ct, 1885, s e c . 52 ,  s u b - s e c .  1 ,  
c l a u s e  ( a ) ,  P ro v i s o .

3 8 .  (1901) 6 C.7/.IT• 318..
39 .  I b i d . , p . 320.



ran thus:-

"(1A) I n  d e te rm in in g  i n  a s u i t  u nd e r  
c l a u s e  ( a )  o f  s u b - s e c t io n  1 whether t h e r e  h a s  b ee n  
an in c r e a s e  i n  the  a c tu a l  a rea  of th e  t e n u r e  o r  
h o l d i n g ,  th e  Court s h a l l  i n q u i r e  as  to  w he the r  t h e  
p r e s e n t  a r e a s  of o th e r  t e n u re s  o r  h o ld in g s  i n  th e  
v i c i n i t y  which were s e t t l e d  a t  or about th e  same 
t im e  o r  on the same s tan d a rd  o f  measurement as to  
t h e  t e n u re  or h o ld in g  in  s u i t ,  show i n c r e a s e s  i n  
a r e a  compared w i th  the  a re a  o r i g i n a l l y  s e t t l e d  sim
i l a r  to  t h a t  a l l e g e d  i n  r e s p e c t  of th e  t e n u re  o r  
h o l d in g  i n  s u i t :  i f  such i n c r e a s e s  a re  found to  e x i s t ,
i t  s h a l l  be presumed (n o tw i th s t a n d in g  a n y th in g  c o n ta in e d  
i n  any c o n t r a c t )  t h a t  t h e r e  has i n  f a c t  b een  no i n c r e a s e  
i n  the  a c t u a l  a rea  o f  the  t en u re  o r  h o l d i n g  i n  s u i t  s i n c e  
t h e  r e n t  p r e v io u s ly  p a id  was s e t t l e d . "

I f  th e re  was a p a t t a  or k a b u l i a t  s t a t i n g  th e  

b o u n d a r ie s  o f  the  h o ld in g  a t  the  i n c e p t i o n  o f  th e  

t e n a n c y ,  the  l a n d lo rd  could no t  c la im  an i n c r e a s e  

o f  r e n t  on account of  enhancement o f  t h e  a r e a ,  i f  

t h e  a r e a  o f  th e  h o ld in g  was w i th in  such b o u n d a r i e s , ^  

u n l e s s  some con tiguous  te n a n t  o b ta in e d  r e d u c t i o n  o f  

r e n t  from him on account o f  an e q u i v a l e n t  r e d u c t i o n

UO# The Bengal Tenancy A ct ,  1885, s e c . 52 ,  s u b -s e c  
( IB ) as in t ro d u c e d  by  th e  Bengal Tenancy 
(Second Amendment) A ct ,  1939*



3 5 8

of* a r e a , ^ - But the  l a n d lo r d  might g e t  a d d i t i o n 

a l  r e n t  f o r  a d d i t i o n a l  land  found w i t h i n  th e  de 

f i n e d  Boundaries  i f  any p o r t i o n  o f  i t ,  s e t  f o r t h  

i n  th e  k a b u l i a t  o r  th e  n a t t a , comprised a r i v e r  

o r  sea  o r  land he ld  khas By the  l a n d l o r d  o r  th e
k2Crown,, The re a so n  f o r  t h i s  e x c e p t io n  was

t h a t  t h e r e  was j u s t  a p o s s i b i l i t y  o f  th e  t e n a n t

h av in g  overs tepped  h i s  o r i g i n a l  a r e a  and added

more l a n d  th e r e to  By making a c q u i s i t i o n s  from th e  r i v e r  o r  
sea  o r  from 

/ t h e  la n d lo rd * s  or  Crown's khas t e r r i t o r y *

As to  whether an in c r e a s e  i n  th e  a c t u a l  

a r e a  o f  the o r i g i n a l  h o ld in g  was to  Be t r e a t e d  as  

p a r t  o f  th e  o r i g i n a l  h o ld in g ,  th e  C o u r ts  drew a 

d i s t i n c t i o n  Between an in c re a s e  due t o  a c c r e t i o n  

and one due to encroachment.  In  A h s a n u l la h  v .

i±l. The Bengal Tenancy A c t ,  1885> s e c ,  52 ,  su b -  
sec  (IB; as in t ro d u c e d  By the  B engal  Tenancy 
(Amendment) A c t ,  19U0; The S ta te m e n t  o f  Ob
j e c t s  and re a s o n s  o f  th e  Bengal Tenancy (T h i r d  
Amendment) B i l l  o f  1939 > c l a u s e  h = The C a l 
c u t t a  Gazette  d a ted  November 30* 19399 P a r t  
IVA, p .215 .  , N

1+2, The Bengal Tenancy Act,  1885> s e c *52, s u b - s e c  ( I B ) ,  
p r o v i s o ,  as in t ro d u c e d  By th e  Amending Act o f  1939*



ii3M oh in i  9 i t  was h eld  th a t ,  when th e  area

had heen enhanced by a c c r e t io n ,  the new land was 

to  be regarded as part and p a r c e l  o f  the parent  

h o ld in g  and the landlord could not t r e a t  i t  as 

a separate  tenancy. But in  Abdul v .  I.Iohini^

where the tenants obtained p o s s e s s io n  o f  c e r ta in  

land by gradual encroachment, i t  was h eld  th a t  

th ey  were to be trea ted  as sep arate  h o ld in g s  o f  

the ten a n ts , d i s t i n c t  from t h e ir  te n a n c ie s  in  

r e sp e c t  o f  th e ir  o r ig in a l  h o ld in g s ;  the lands  

obtained by such encroachment c o n s t i tu te d  a l to g e th e r  

new ho ld in gs and the ren ts  th a t  should be a s se s se d  

upon them would be new ren ts  in  r e s p e c t  o f  the  

new h o ld in g s .  But i t  would seem th a t t h i s

d e c is io n  was not in  accordance w ith  s e c t io n  52 o f  

the A ct, which on ly  contemplated an in c r e a se  in  

ren t and not a fr e sh  assessm ent.

U3. (1899) I .L .H .  26 Gal. 739 a t  7kk.
blw ( l9 0 0 )  4 C.17.II. 508 .



Regarding the rate of assessment of additional
rent payable by a r a iyat  for  the a d d i t io n a l  area ,  i t

was held  before the Bengal Tenancy A c t ,  1885 th a t  the

landlord  was e n t i t l e d  to  a f a i r  and e q u i ta b le  rate^5

and the excess  land should ,as  subject  to  the same

l e a s e ,  be l i a b l e  to assessment on the same terms as
!l 6the land to which i t  o r i g i n a l l y  re la ted *  ’ Moreover 

s u b - s e c t io n  ( 3 ) of  se c t io n  52 declared  that  "in d e te r 

mining the amount to be added to the r e n t ,  the Court 

s h a l l  have regard to the ra tes  payable by ten a n ts  o f  

the same c la s s  for lands of a s im i la r  d e s c r ip t io n  and 

w ith  s im ila r  advantages in  the v i c in i t y " *  But the  

Court was not bound to allow a d d i t io n a l  rent at the  

p r e v a i l i n g  r a t e . ^  ./hen in  a s u i t  fo r  enhancement o f  

rent under se c t io n  52 of the Act, the landlord  or te n 

ant was unable to in d ica te  the p a r t i c u la r  land which was 

held  in  excess  of that covered by the l e a s e ,  the rent  

to  be added on account of the excess  area might be

45*
46.
47.

Golam v .  Gopal (1868) 9 V/.R.65*
I b id . , p . 6 8 .

iel v * (1914) 21 C .L .J .309 at 311; Ilidnapore



c a l c u l a t e d  a t  the average ra te  of r en t  paid on a l l  the
M Q

lands of the holding e x c lu s iv e  of such e x c e s s  area.

This r u le  was introduced by the Bengal Tenancy (Amend

ment) A c t , 1898. The object  was thus ex p la in e d  i n  

para 19 and 20 of the statement of o b je c t s  and reasons  

of the B i l l  of 1897

“i t  has been held  by some s p e c i a l  Judges ,
■5 0in t e r p r e t i n g  a d e c i s io n  of the High Court^ t h a t  when 

a d d i t i o n a l  rent  i s  claimed on the ground of e x c e s s  area ,  

the la n d lo rd  must in d ic a te  the p r e c i s e  p l o t s  or p ie c e s  

of land acquired by the tenant in  e x c e s s  of the o r i g i n a l  

h o ld in g ,  while  s e c t io n  52 i t s e l f  dods not provide f o r  the  

assessm ent to  rent of excess  la n d s ,  where th er e  are no 

r a t e s  fo r  lands of a s im i la r  d e s c r ip t io n  in  the v i c i n i t y  

but lump r e n t a l s .  The s e c t io n ,  as amended, i n d i c a t e s  

th a t  i t  should not be always n e c e s sa r y ,  in  order to  prove  

e x c e s s  a re a ,  to  point out the p a r t i c u la r  p l o t s  th a t  were 

acquired  s in c e  the o r ig in a l  l e t t i n g ,  and p rov id es  a r u le  

f o r  assessm ent of such excess  a r e a s ,  when proved, where 

there  are no r a te s  in  fo r c e .  Where the o r i g i n a l  l e t t i n g

4 8 . The Bengal Tenancy Act,  I 8 8 5 , s e c . 52( 5 ).
49- The C alcutta  Gazette dated 7 th  A p r i l ,  1897 * part IV,

p . 112.
50. Gouri v. R e i ly  (1892) I .L .R . 20 Cal. 579*



was a t  so much a h igha, and i t  i s  shown by measurement 

by the same standard and under the same c o n d i t io n s  th a t  

the tenant i s  holding a larger number of b ighas  than he 

i s  paying rent f o r ,  i t  should not be n e c e s sa r y  fo r  the  

la n d lo rd  to  point out the p a r t i c u la r  p l o t s  which the  

tenant  has acquired in  excess  of  the o r i g i n a l  area com

p r is e d  in  h i s  holding. ”

We now pass to  red u ct ion  of r e n t  f o r  d e f i c i e n c y  

of area. Sect ion  18 of the Bengal Rent A ct ,  1859 > 

corresponding to  s e c t io n  19 of the Bengal A ct ,  1869 > 

provided th a t  “every ryo t  having a r i g h t  of occupancy  

s h a l l  be entitled to claim an abatement of the rent  

p r e v io u s ly  paid by him, i f  the area of the land  has

been diminished by d i lu v io n  or o t h e r w i s e ,  or i f

the q u a n t i ty  of land held  by the r y o t  has been proved  

by measurement to  be l e s s  than the q u a n t i ty  f o r  which 

r e n t  has been p rev iou s ly  paid by him”. The Rent Acts  

thus made p rov is ions  fo r  abatement of ren t  on d isco v ery  

of a d e f i c i e n c y  of area fo r  the b e n e f i t  of  r a i y a t s  

having occupancy r ig h t s .  As regards  other c l a s s e s  of  

r a i y a t s , the case- law  supplied  the lacunae i n  the  

s t a t u t e s .  In Sheikh Bnayetoolah v. mlaheebuksh^ , i t

51. ( 1864) W. R. Gape v o l .  (Act X) 42 ;  Raja E r i s t o  v. Abdul
(1920) 34 C.L.J. 35.



was held  th a t  a l l  tenants  were e n t i t l e d  to  abatement of  

r e n t  on the ground of d i lu v io n  or d e f i c i e n c y  in  the area  

of the tenancy. The Bengal Tenancy A ct ,  1885 fo l lo w e d  

the ca se - la w .  I t  was provided in  s e c t i o n  52, sub-sec  

( l ) , c l a u s e  (B) of the Act that  “every tenant  s h a l l  be 

e n t i t l e d  to  a reduct ion  of rent in  r e s p e c t  of any de

f i c i e n c y  proved by measurement to  e x i s t  in  the area of  

h i s  tenure or holding as compared with  the area f o r  which  

re n t  has been p rev iou s ly  paid by him, u n le s s  i t  i s  proved  

th a t  the d e f ic ie n c y  i s  due to  the l o s s  of land which was 

added to  the area of the tenure or h o ld in g  by a l l u v i o n  

or o th er w ise ,  and that  an a d d i t io n  has not been made to  

the re n t  in  re sp ect  of the a d d i t io n  to  the a r e a ”. The

r u le  was considered to  be founded on the p r i n c i p l e s  of
52n a tu ra l  j u s t i c e  and equity .

Under the e a r l i e r  laws and r u l i n g s  thereon  a 

r a i y a t  could waive h is  r ig h t  to  abatement of r e n t  fo r
53

d e f i c i e n c y  in  area. In Sheikh ^nayetoo lah  v. U laheebuksh, 

Peacock, C. J. , held: “We th ink  th a t  whether he was a te n 

ant having a r ig h t  of occupancy or n o t ,  he was e n t i t l e d  

to  abatement for  the land washed away, i f  the terms of the

52. Ib id .  ,.p .43; Bireswar v. Jagendra, A .I .R .  1929 Cal.
4 I 3 a t  414 .

53 . ( I 8 6 4 ) W.R.Gape vo l .  (Act X) 42.



kabuliat were not such as to preclude him from claim

ing that abatement”. And such r ight  passed to  a pur

chaser on a sale of the tenant’ s r igh t .  ^  But under 

the Bengal Tenancy Act, 1885 a ra iyat  could not be 

precluded by the terms of his  agreement from claiming  

an abatement of rent, for section  178 ,sub-sect ion  3> 

clause (e )^ p ro v id e i  that “nothing in any contract made 

between a landlord and a tenant a f t e r  the passing of t h i s  

Act sh a l l  take away the right of a ra iyat to apply for  a

reduction of rent under section 38 or sec t io n  52.

A r a iy a t  could claim abatement of r e n t  on the
57ground of deficiency of area by diluvion, a c q u is i t io n

58of land by Government for  public  purposes ,  and d i s -
59p o s s e s s io n  by a person claiming under a t i t l e  paramount, 

but an abatement of rent could not be obta ined  i f  he

could  not show that h is  l e s s o r  had no t i t l e  and th a t

the person who ousted him had a t i t l e .  ^  In  Noori.ian v.

54* Mali v. Phanan.jai ( I 885) I .  L. R. U C a l .  625*
55- Before the Bengal Tenancy (Amendment) A c t ,  1928, i t  was

c lau se  ( f ) ;  under that  Amendment th a t  c la u s e  was r e 
numbered as c l . ( e ) .

56. Arunchandra v. Shamsul (1931) I .L .R . 59 Cal. I 55 a t
167-68 2.B.

57* The Bengal Tenancy Act, 1885» s e c . 52(1 )  (b) and s e c . 86A
( l ) ;  Salimullah v. Mali-prosotma ( 1913) 33 I .C .  349? - 
B i r e s  war v. Jagendra A .I .R . 1929 CaL.413 ; Ra.iendra v.  
Manindra (1916) 24 C.L.J.162.

58 . Deendyal v. Thukroo (1866) 6 Y/.R. (Act X)34 ; Mahtab v.
C h it tro  (1871) 16 W. R. 201 ;Khagendra v. S a s i  A .I .R .  1928 
C al.4 06.

59* Gopanand v .L a l la  (1869) 12 \7. R. 10^ ;Bro.i onath v. Heera
(1868) 10 ¥ . R.120;Rani v . Ashutosh (1910)14 C.W. N. c l i i ;

c o n t d .o v e r l e a f .  . .



was observed  t h a t  e v i c t i o n  by t i t l e  p a r a 

mount was a good defence to  a s u i t  f o r  r e n t  and  t h a t  

t o  c o n s t i t u t e  such a defence t h r e e  c o n d i t i o n s  must be 

f u l f i l l e d :  (a )  the  e v i c t i o n  must be from  som eth ing  

a c t u a l l y  form ing  p a r t  of the  p rem ises  dem ised ,  (b )  th e  

p a r t y  e v i c t i n g  must have a good t i t l e ,  and ( c )  t h e  t e n a n t  

must have q u i t t e d  a g a i n s t  h i s  w i l l .  I n  o r d e r  t o  prove 

e v i c t i o n  w i t h i n  the  meaning of t h i s  r u l e ,  a c t u a l  p h y s i c a l
• C  p

o u s t e r  by a t i t l e  paramount was n o t  n e c e s s a r y .  I n  

Su ren  d r  a v. BBudar^ i t  was observed  t h a t  a t e n a n t  must 

p r o t e c t  h im s e l f  from t r e s p a s s  by s t r a n g e r s ;  i f  he f a i l e d  

t o  do so ,  he could n o t  c la im  aba tem en t  of r e n t .  I n  

K a ty a n i  v. U d o y t h e i r  L o rd sh ip s  of th e  J u d i c i a l  Comm

i t t e e  of th e  P r ivy  Council  observed  t h a t  a  t e n a n t  u n d e r  

a  p e r p e t u a l  l e a s e  must p r o t e c t  h im s e l f  a g a i n s t  i l l e g a l  

enc ro ach m en ts  by o th e r s  on h i s  l a n d ,  and can  n o t  s e t  up 

such  encroachm ents  a s  a ground f o r  exem ption  from l i a b i l i t y  

f o r  r e n t .

co n td .  from p rev iou s  p a g e . . . .
S u re n d ra  v. Dina Nath (1915) I.L.R. 43  Cal.  554 .

60. Rung v. L al la  ( l8 7 2 )  17 W.R. 386 .
61. (1912) 18 C.W.N. 552 a t  553; a l s o  S u re n d ra  v. Dina Nath

( 1915) I.L.R. *43 Cal. 554 •
62. Ram v. Joyanti  (1926) 44 C.L.J. 449.
63. A .I .R .  1938 Cal. 690 at 692.
64 . (1924 ) I .L .R. 52 Cal. 417 a t  422 P.C.= 30 C. W. N. 1 P. C.



A raiyat was entitled to abatement of rent in
r e s p e c t  of demised lands of which he did not o b ta in  

65p o s s e s s io n .  In order to  a s c e r t a i n  whether a ten an t  

was e n t i t l e d  to  a red u ct ion  of rent  in  consequence of  

not being  put in  p o sse s s io n  of a p o r t io n  of the demised  

p rop erty ,  i t  was open to  the Court to  en te r  uijon an 

enquiry as  to  what deduction of re n t  should be made in
ft  6r e s p e c t  of the d e f ic ie n c y  in  the area.

A r a iy a t  was a l s o  e n t i t l e d  to  r e m is s io n  or r e 

duction  of ren t ,  i f  the grea ter  part of the land  in

h i s  occupation  was found not capable of c u l t i v a t i o n . ^

Loss of the use of land by a d ep o s i t  of sand was con

s id e r e d  to  be something l i k e  l o s s  of land by d i lu v io n .
CO

In  Achala v. Be jo.y, i t  was held  t h a t ,  i f  a part of the  

land of a tenancy was covered with sand so as  to  become 

u s e l e s s ,  the tenant was e n t i t l e d  to  a p ro p o rt io n a te  r e 

duct ion  of rent  under s e c t io n  5 2 ( 1 ) (b) of the Bengal  

Tenancy Act,  un less  the landlord proved c ircum stances

6 5 . Raj Kumar v. Surendra:;: (1921) 27 C. W. N. 166.
66. Beni v. Krishna (1919) 70 I .C .  177*
67. Raghunandan. v. h a l i t  A .I .R . 1934 Pat 542 a t  543
68. ( 1 9 3 4 ) 3 8  C.W.N. 974.



which d i s e n t i t l e d  the tenant to  such re d u c t io n .  In

d e l i v e r i n g  the Judgment of that  case  Jack, J. , observe§?-

wIn t h i s  case the evidence i s  th a t  the land on

account of whidh tenant claims abatement i s  covered

w ith  sand, 2 cu b its  deep. This has been proved by

measurement and i s  not disputed. In th ese  c ircum stances

i t  must be taken th at  there has been a r e d u c t io n  of area

t o  the ex ten t  covered by sand to  a depth of 3 f e e t  and o il

t h i s  ground, the tenant has a r ig h t  to  abatement of r e n t .

The r i g h t  to  abatement where the land i s  so covered by

sand as to  be wholly u s e l e s s  i s  reco gn ized  by S ir  Barnes
70Peacock i n  Syed v. Omrit. The t i t l e  to  the re n t  i s  

founded on the presumption that the tenant en joys  the  

use of the land during the contract  and i f  he l o s e s  the  

use of the land owing to  no d e fa u l t  on h i s  p a r t ,  i t  i s  

only  reasonable  that  he should not s u f f e r .  The land

lo r d  can not complain, fo r  i f  the land had been in  h i s

p o s s e s s io n  he would have su f fe r e d  eq u a l ly .  In other

c a se s  the law re c o g n ise s  the t e n a n t ’ s r i g h t  to  r e l i e f  

where he has been d isp o sse sse d  through no f a u l t  of h i s

own, f o r  in s ta n c e ,  in  the case of d i lu v io n ,  and in

69. Ib id .  , p . 975-
70. (1864 ) W.R. Gape v o l .  (Act X) 4 2 .



p r in c ip l e  there  seems to  be l i t t l e  to  d i s t i n g u i s h  the  

c a s e s ;  i f  in s te a d  of an encroachment by a few in ch es  

of water,  th ere  i s  an encroachment (owing to  f l o o d s  or 

some other causes)  of a few f e e t  of sand r e n d er in g  the  

land permanently u s e l e s s  f o r  a g r i c u l t u r a l  purposes ,  i s  

the tenant  on the same p r in c ip le  not e n t i t l e d  to  an 

abatement of rent?  True, the sand might be removed 

a t  co n s id e ra b le  expense but the d i l u v i t e d  land  might  

a l s o  in  many cases  be rec la im ed  and th a t  does not  d i s 

e n t i t l e  the tenant to  abatement................Clause (a )  of

s e c t i o n  52(1)  r e c o g n is e s  th a t  d i lu v io n  i s  not the  only  

way in  which land may be l o s t  to  the tenure or h o ld in g ,  

and once i t  has been found in  such ca se s  th a t  the use of 

the land has been as much l o s t  to  the ten a n t  as i t  would 

have been in  the case  of the d i lu v io n ,  i t  i s  f o r  the la n d 

lo r d  to  show th a t  th ere  are c ircum stances which would 

d i s e n t i t l e  the tenant  to  obta in  r e l i e f .  ” Where the

whole land was washed away, the tenant was a l t o g e t h e r
71exempted from l i a b i l i t y  f o r  ren t .

The r i g h t  to  abatement of r e n t  which a r a i y a t  

obtained  by the d e s t r u c t io n  of the whole or part  of h i s

71. Sukhra.i v. Gang a (1921) 6 p a t .L .J .  665*



h o ld in g  continued fo r  so long as the land was un

c u l t  iv a b le  and covered with sand; the r e n t  dould not

be a s s e s s e d  a t  a f a i r  r a te  on the ground th a t  the land
72could  be used fo r  a l e s s  p r o f i ta b le  purpose.

As to  the circumstances in  which no abatement  

of ren t  could be a l low ed ,  i t  was h e ld  t h a t ,  where a 

c e r t a i n  quantity  of land w ith in  d e f i n i t e  boundaries  was 

l e t  out and the area was f i x e d ,  not by a c t u a l  measure

ment but by an approximate est im ate  and the  r e n t  f i x e d  

was a lump sum for the land w ith in  the d e f in e d  boundaries ,  

the tenant  could not claim red u ct ion  of r e n t ,  i f  the area

was found to  be l e s s  than what was mentioned in  the  
73k a b u l i a t . J  No q uest ion  of abatement could  a r i s e  where

a r a i y a t  knew that the area of land l e a s e d  to  him was

l e s s  than th at  mentioned in  h i s  p a t t a ^ nor should  he be

e n t i t l e d  to  any abatement i f  he was in  p o s s e s s i o n  of a

s m a l l e r  area of land than that  s ta t e d  through h i s  own 
7 5f a u l t .  J  I t  may be mentioned th at  a r a i y a t  who h e ld  

diara  lands could n ot ,  u n t i l  he acquired  an ocfihpancy

72, Dukha v, Nanabati. A .I .R . 193 5 P a t . 194.
73* Abdul v. Sheikh, A .I .R . 1925 Cal. 4 2 6 .
74 • Tripp v. Kalee ( I 8 6 4 ) W. R. Gape v o l  (Act X) 122 a t  123.
75* Seetanath v. Sham (1872) 17 V/. R. 4 18 a t  4 19.



r i g h t  in  hisrholding by twelve y e a r s ’ continuous

p o s s e s s i o n ,  demand a reduct ion  of r e n t  under c la u se
7 f)(b) of s u b - s e c t io n  ( l )  of s e c t io n  52 of the Act,

On a claim fo r  abatement of r e n t  on the ground

of d e f i c i e n c y  in  area ,  the onus was upon the r a i y a t  to

prove the ex ten t  of the deduction to  which he was en~
77t i t l e d .  But i n  c a se s  where ab a tem en t  was c la im ed  on

the ground that  he was not in  p o s s e s s io n  of the e n t i r e

l a n d  dem ised ,  th en  th e  onus was on th e  l a n d l o r d  t o

prove th a t  he discharged h i s  o b l ig a t io n  to  put the
7 Ptenan t  in  p o sse s s io n  th e r e o f .  Where a ten a n t  claimed

abatement on the ground of l o s s  of land in  consequence

of a d ep o s it  of sand, “i t  i s  fo r  the la n d lo rd  to  show

th a t  there  are circumstances which would d i s e n t i t l e  the„ 70
tenant  to  obtain  r e l i e f  . J

O  Q

Under the e a r l i e r  laws and r u l i n g s  thereon  an
81abatement of rent could be sued fo r  or cou ld  be claimed

76. S r in ib ash  v. Bam ( I 9I4 ) 18 C. W. N. 598.
77. Thomas v. Obhoy ( 1865) 2 W.R. (Act X) 27 a t  28; Chandi

v. Hamid A.I.R. 1925 Cal. 1208; B ireswar v. JoKendra 
A .I .R .  1929 Cal. 4 13; Arunchandra v. Shamsul (1931)  
I .L .R . 59 Cal. 155 a t  179 F. B.

78. Jogesh v. Rmdad (1931) 36 C.W. N, 221 a t  229 P. C.
79* Achala v. Be.i o.v (3L$34) 38 C.W. N. 974 a t  975*
80. The Bengal Rent Act, I 8 5 9 * s e c . l 8 ;  The B engal  A ct ,

1 8 6 9 . s e c . 19.
81. B arry  v. Abdool, ( I 8 6 4 ) W.R. Gape v o l  (Act X) 64 .



• 8 2"by way o f  s e t  o f f  or as a defence in  a s u i t  f o r  r e n t .  A 

claim f o r  rent being a recurring cause o f  a c t io n ,  i t  was 

held  th a t  a tenant was e n t i t l e d  to s e t  up a claim to  

abatement in  a s u i t  for rent of  any p a r t i c u l a r  year ,  

notw ith stan d in g  that he paid f u l l  rent fo r  s ev e ra l  p r e -  

v iou s  y e a r s .   ̂ The same seems to be the law under the  

Bengal Tenancy Act, 1885; a ra iy a t  could e i t h e r  sue f o r
Ol,

abatement o f  rent or plead a r ig h t  to abatement in  d e fe n c e .
85Gosta v .  Hem , Pearson, J . ,  observed:

86“The case of Sukra.j v .  Ganga i s  d i r e c t l y  in  p o in t ,  

and upholds the p r in c ip le  that  abatement may be claimed in  

a rent  s u i t .  By s e c t io n  52 of the Act a r ig h t  i s  con

fe rred  upon the tenant to  claim abatement fo r  d e f i c i e n c y  

in  area ,  and I do not thinlc i t  i s  i )o s s ib le  to say th at  

anything in  the language of s e c t io n  38 n e c e s s a r i l y  l i m i t s  

the a s s e r t i o n  of that r ig h t  to the case  of  a tenant coming 

forward as p l a i n t i f f  in  a s u i t  i n s t i t u t e d  s p e c i a l l y  fo r  the  

purpose. I t  i s  further argued that the matter ought not

82* Deendyal v. Thukroo (I8fc6) 6 V/.H. (Act x)2h; Gour v .
Bonomalee ( l87h) 22 V/.R.117*

83 . Hah t a b  v .  C hittro ( 1871) 16 7.R. 201 at 202 .
8h. G osta  v. Hem." ( 192h) I .L .R .51 C a l . 1022 a t  D28 = 29 C.V/.IU

12k •
85. I b i d .
86 . TT921) 6 P a t . L . J .665 .



to  "be en ter ta in ed  as there has been no compliance  

with  the p r o v is io n s  o f  the C iv i l  Procedure Code in  

regard to  the p lea d in g  of  s e t  o f f ,  but  th ere  appears 

to be no substance in  th is*  The defendant in  h i s  

statement d e f i n i t e l y  claimed a s p e c i f i e d  amount under 

the heading o f  abatement, and though i t  may be that  

the term ’ s e t  o f f ’ was not used, th a t  i s  immaterial so  

long  as the matter has been s u b s t a n t i a l l y  and unmista

kably r a is e d * 11
o7

Siba v .  Bipradas where, i n  a s u i t  f o r  r e n t ,  

a ten a n t ,  who did not ob ta in  p o s s e s s io n  o f  a p o r t io n  o f  

the lands l e t  out to  him, pleaded th a t  he was not bound 

to pay rent o f  th a t  p o r t io n ,  i t  was h e ld  th a t  he was 

e n t i t l e d  to  say so and th at  i t  was not n ece ssa r y  f o r  

him to  b r in g  a separate s u i t  fo r  abatement o f  rent* A 

s u i t  under s e c t i o n  38 or 52 o f  the Bengal Tenancy Act 

was not n ecessa ry ,  as those s e c t io n s  did  not  apply where 

the tenant had never been put in to  p o s s e s s i o n  by the land

lo r d .

8 7 . (1 9 0 8 )  12 C.'vY.N. 7 6 7 .



As rent was a recurring cause o f  a c t io n ,  the  

q u est ion  o f  l im i ta t io n  did not a r i s e  in  connect ion  with  

the p le a  o f  abatement o f  rent but the q u est io n  o f  ac-  

quiescence might arise*

ITow l e t  us consider what should be the amount 

o f  abatement to which a r a iy a t  was e n t i t l e d  on proof o f  

d e f i c i e n c y  in  area. Under the e a r l i e r  laws Phear, J . ,
Oq

observed in  Bro.jonath v.  He era ^that "the on ly  way to  

a rr ive  at a conclusion as to how much of  the whole rent  

i s  f a i r l y  a t tr ib u tab le  to t h i s  p a r t i c u la r  p o r t io n ,  i s  to  

d eal  w ith  i t  as a matter o f  proportion  only; that  i s ,  

such a sum ought to be deducted from the whole r e n t s  as 

would bear to that whole rent the same p roport ion  as the  

annual value of the proportion of the land which has  

disappeared bears to the annual value o f  the land o r i g i n 

a l l y  l e a s e d 11. The Bengal Tenancy A ct ,  1885 fo l lo w ed  the  

same r u le  as enunciated in  that case and provided in  sub-

88. Ram v .  P oo l in  (1878) 2 C.L.R.5; Ramcharan v .  Lucas (1871)  
llTv/.R. 279 at 280; Ra.i Kumar v .  Surendra ( 19 2 l )  2̂7 C.W.H. 
166; Ilidnauore Zemindary v. Shib (1927) 105 I .C .741*

89. (1868) 10 Y/.R. 120 at 121.



sec.ii- o f  s e c .  52 o f  th e  Act t h a t  " th e  amount a b a te d  from 

th e  r e n t  s h a l l  b e a r  the  same p r o p o r t i o n  to  t h e  r e n t  p r e 

v i o u s l y  p a y a b le  as th e  d im in u t io n  o f  th e  t o t a l  y e a r l y  v a lu e  

o f  t h e  t e n u r e  o r  h o ld in g  b e a r s  to  th e  p r e v io u s  t o t a l  y e a r l y  

v a lu e  t h e r e o f  o r ,  i n  d e f a u l t  o f  s a t i s f a c t o r y  p r o o f  o f  th e  

y e a r l y  v a lu e  o f  th e  land  l o s t ,  s h a l l  b e a r  t o  th e  r e n t  

p r e v i o u s l y  payab le  the  same p r o p o r t i o n  as  t h e  d im in u t io n  o f  

a r e a  b e a r s  to  th e  p re v io u s  a re a  o f  t h e  t e n u r e  o r  h o l d i n g . "  

B u t ,  i n  so f a r  as  cases  o f  d i l u v io n  were co n c e rn ed ,  i t  was 

n o t  n e c e s s a r y  to  enquire  about the  y e a r l y  v a lu e  i n  view o f  

th e  new p r o v i s i o n  in section 86 A ( l )  o f  th e  A c t ,  s u b s t i t u t e d  

b y  th e  Amendment Act of  1938, which r a n  t h u s : -

"86A. ( l )  I f  the l a n d s  o f  a t e n u r e  o r  h o l d i n g
o r  a p o r t i o n  o f  such lan ds  are  l o s t  by  d i l u v i o n ,  th e  
r e n t  o f  th e  te n u re  or  h o ld in g  s h a l l  be  a b a te d  b y  an 
amount which b e a r s  th e  same p r o p o r t i o n  to  th e  r e n t  o f  
th e  whole te n a n c y ,  as the  a r e a  l o s t  b e a r s  t o  t h a t  o f  
t h e  whole t e n a n c y ."



Chapter 5

Payment and Suspension of rent

s e c * 1  Paym ent  o f  r e n t

U n der  t h e  e a r l i e r  R e n t  A c t s  a r a i y a t  e i t h e r  p a i d

r e n t  i n  i n s t a lm e n t s  o r  k i s t s  ac co rd in g  t o  th e  te rm s o f  t h e  
( 1 )p a t t a v y f where th e re  was on e ,  o r  a c c o rd in g  t o  th e

(2 )e s t a b l i s h e d  usage of the p a rg an aN • When he a g r e e d  to  pay 

by  monthly  i n s t a l m e n t s ,  he was bound by t h e  te rm s  o f  the  

a g re e m e n t ,  n o tw i th s tan d ing  t h a t  th e  l a n d l o r d  had  n o t  

s t r i c t l y  e n f o r c e d  h is  r i g h t s  p r e v i o u s l y ^ K  But under 

s e c t i o n  53 o f  th e  Bengal Tenancy Act, 1885 r e n t  was payab le  

i n  f o u r  eq u a l  in s ta lm e n ts  f a l l i n g  due on t h e  l a s t  day o f  

ea ch  q u a r t e r  o f  the  a g r i c u l t u r a l  y e a r s ,  u n l e s s  t h e r e  was 

an agreement o r  e s t a b l i s h e d  usage to  t h e  c o n t r a r y *  With 

r e f e r e n c e  t o  t h i s  s e c t io n  S i r  S t e u a r t  Bayley  i n  one of  

t h e  d eb a te s  i n  th e  L e g i s l a t i v e  Council  s a i d : -

11 I t  h a s  b een  s t r o n g l y  r e p r e s e n t e d  t o  u s  t h a t  t h e  

c u s t o m  o f  m ak in g  t h e  r e n t  p a y a b l e  i n  t w e l v e  m o n t h l y  i n s t a l m e n t s  

w a s  f r e q u e n t l y  a s o u r c e  o f  g r e a t  o p p r e s s i o n  t o  t h e  r a i y a t  *

( 1 )  The B e n g a l  R e n t  A c t ,  1 8 5 9 ,  s e c * 2 ;  The B e n g a l  A c t ,
1869, sec * 2 .

( 2 )  The  B e n g a l  R e n t  A c t ,  1 8 5 9 ,  s e c * 2 0 ;  The B e n g a l  A c t ,
1 8 6 9 ,  s e c * 2 1 ; Chytunno v* K e d a r n a t h  ( 1 8 7 0 )  14 W.R*
99 a t  100*

(3 )  P ea ree  v* Bro jo  ( 1 8 7 4 )  22  W*R* 428 *



as  i t  e n a b le s  h i s  l a n d lo r d  to h a ra s s  him w i th  an e q u a l

number of s u i t s  f o r  a r r e a r s .  On c o n s i d e r a t i o n  we have

deemed i t  i n e x p e d ie n t  t o  i n t e r f e r e  w i th  custom i n  r e g a r d

to  i n s t a l m e n t s ,  bu t  where no custom o r  c o n t r a c t  e x i s t s ,  we

have p ro v id e d  f o r  the  payment be ing  i n  f o u r  e q u a l  q u a r t e r l y
(4 )i n s t a l m e n t s ” • Iilnasnmch>. a s  r e n t  f e l l  due on th e  l a s t

day o f  each q u a r t e r  of th e  a g r i c u l t u r a l  y e a r ,  a s u i t  f o r

r e n t  f o r  a q u a r t e r  i n s t i t u t e d  b e fo re  the  e x p i r a t i o n  of
(5)t h a t  q u a r t e r  was premature • Moreover t h e  l a n d l o r d

c o u ld  n o t  sue a r a i y a t  f o r  a r r e a r s  o f  r e n t  more th a n  once

i n  n i n e ^ ^  months from th e  d a te  of  the  i n s t i t u t i o n  of a
(7 )p re v io u s  s u i t  • The o b j e c t  was 11 to p re v e n t  r a i y a t s  b e in g  

h a r a s s e d  by s u c c e s s iv e  s u i t s  f o r  a r r e a r s ,  when by agreem ent 

o r  custom a l a r g e r  number o f  i n s t a l m e n t s  t h a n  f o u r  may be 

e s t a b l i s h e d "

R egard ing  the time and p lace  f o r  payment of r e n t  

i t  was p ro v id e d  i n  s e c t i o n  54 of th e  O r i g i n a l  Bengal  Tenancy 

A c t ,  1885 t h a t  ".’every t e n a n t  s h a l l  pay each  i n s t a l m e n t  of

(4 )  E x t r a c t  from th e  P roceed ings  o f  the C o u n c i l  o f  th e  
Governor G enera l  o f  In d ia  d a te d  2 7 th  F e b r u a r y ,  1885= 
S e l e c t i o n s ,  p .  443*

(5 )  Aopas v .  Premsukh (1919) 58 I . C .  878.
(6 )  The word h i n e 1 was s u b s t i t u t e d  f o r  th e  word ’ t h r e e 1 

by s e c t i o n  30 (1 )  (a )  o f  th e  Bengal Tenancy 
(Amendment) A c t ,  1938 (Bengal Act VI o f  1938).

(7 )  The Bengal Tenancy A c t ,  1885, sec*147>
(8 )  The r e p o r t  o f  the  S e l e c t  Committee on th e  B engal  

Tenancy B i l l ,  d a te d  12th F e b ru a ry ,  1885, pa ra  28 = 
S e l e c t i o n s ,  p. 405*



rent before sunset of the day on which i t  f a l l s  due*

The payment s h a l l ,  except i n  c a s e s  where a t e n a n t  i s

a l lo w ed  under t h i s  Act to  d e p o s i t  h i s  r e n t ,  be made

a t  t h e  l a n d l o r d ’s v i l l a g e  o f f i c e ,  or a t  su ch  o t h e r

c o n v e n ie n t  p lace  as may be ap p o in ted  i n  t h a t  b e h a l f

by th e  l a n d l o r d :  P ro v id ed  t h a t  the  Loca l  Government

may from tim e to  t ime make r u l e s ,  e i t h e r  genfi&ally o r

f o r  any s p e c i f i e d  l o c a l  a r e a ,  a u t h o r i s i n g  a t e n a n t  t o

pay h i s  r e n t  by p o s t a l  money o rd e r"  • The P r o v i n c i a l

Government by a r e s o l u t i o n  d a te d  th e  19 th  March 1891

a u t h o r i s e d  payment of r e n t  by means of p o s t a l  money
(9)o r d e r s  i n  a l l  th e  d i s t r i c t s  o f  B engal '  S e c t io n  54 

o f  t h e  Act was r e p la c e d  by a new s e c t i o n  by th e  Bengal 

Tenancy (Amendment) A c t ,  1928; the  r e l e v a n t  p r o v i s i o n s  

of which r a n  t h u s : -

” 54* (1) Every te n a n t  s h a l l  pay o r  t e n d e r
each  in s t a lm e n t  of r e n t  b e fo re  s u n - s e t  o f  the  day on 
which i t  f a l l s  due: P ro v ided  t h a t  th e  t e n a n t  may pay 
o r  t e n d e r  th e  r e n t  payable  f o r  the  yea r  a t  any time 
d u r in g  the  yea r  b e fo re  i t  f a l l s  due*

11 (2 ;  The payment or t e n d e r  o f  r e n t  may be 
made a t  th e  l a n d l o r d ’ s v i l l a g e  o f f i c e  o r  a t  such  o t h e r  
c o n v e n ie n t  p lace  as may be a p p o in ted  i n  t h a t  b e h a l f  by 
t h e  l a n d l o r d ;  o r  by p o s t a l  money o rd e r  i n  t h e  manner 
p r e s c r i b e d  by th e  P r o v i n c i a l  Government* A t e n d e r  may 
a l s o  be made by d e p o s i t in g  the  r e n t  i n  C o u r t  i n

(9 )  The C a l c u t t a  G aze t te  d a te d  25th  March 1891, p a r t  1 ,  
p .  287.



accordance with the provisions of section  61.
11 (3 )  Where rent i s  sent by postal money order 

in  the manner prescribed, the Court may presume, u n t i l  
the contrary i s  proved, that a tender has been made*

“ (4 )  When a landlord accepts rent sent by 
posta l money-order, the fact of th is  acceptance sh a ll  
not be used in  any way as evidence that he has admitted 
as correct any of the particulars set forth  in  the postal  
money order form”*

The object of the Amendment was **to remove the

p ractica l d i f f i c u l t i e s  which at present discourage the

tenants from paying their rents by money order and cause

the landlords to d is like  thiB system of payment11

According to  the new s e c t i o n  54 ,  a r a i y a t  was

required to pay or tender each instalment of rent before

s u n s e t  of th e  day on which i t  f e l l  He c o u ld

only tender the rent; he could not make the landlord

accept i t  when tendered* He might pay or tender at

the landlord's v i l la g e  o f f ic e  or at some convenient place

appointed by the landlord, or by postal money-order in

the manner prescribed by the Provincial Government, or

by deposit in  Court in accordance with the provisions  
 ̂ ( 12 )o f  s e c t i o n  61 o f  the  Act* I f  t h e r e  was no v i l l a g e  

o f f i c e  of  th e  l a n d l o r d  o r  no conven ien t  p l a c e  was

(10 )  Hotes on c la u s e  36 of the  B i l l  of 1928 = The C a l c u t t a
G az e t te  d a ted  J u l y  12, 1928, p a r t  IV , p# 99*

(11)  The Bengal Tenancy A c t ,  1885, s e c * 5 4 ,  sub-sec*1*
(1 2 )  I n f r a ,  p* 399.



a p p o in t e d  f o r  payment, a r a i y a t  had to  go t o  th e  l a n d l o r d
( 1 3 )

and  pay o r  te n d e r  r e n t  to  him as i t  f e l l  d u e '  • Any 

o f f i c e r  of th e  Zemindar a u t h o r i s e d  to  r e c e i v e  money, who 

happened to  be i n  the  v i l l a g e  o f f i c e ,  c o u ld  r e c e i v e  i t  

and  g iv e  a v a l i d  ac q u i t ta n c e *  But because  a man happened 

to  be th e  manager of  th e  Z em in d a r i . he c o u ld  n o t  be 

co m p e l led  to  tak e  i t ,  wherever he might happen to  be and
(14)

a t  w ha tever  time or p lace  i t  might be o f f e r e d '  •

A r a i y a t  cou ld  pay or t en d e r  the  r e n t  due f o r  th e

y e a r  a t  any t ime during  th e  year  b e fo re  i t  f e l l  due* When

r e n t  was p a id  i n  advance and t h e r e a f t e r  th e  l a n d l o r d 1 s

i n t e r e s t  was s o ld  by a u c t io n  and pu rchased  by a p e r so n  w i th

n o t i c e  of  th e  payment, the a u c t io n  p u rc h a s e r  was no t

e n t i t l e d  to  the  r e n t  a l r e a d y  p a id  i n  adv ance ,  a l th o u g h  such
( 1 5 )r e n t  a c c ru e d  due a f t e r  the  a u c t io n  p u rc h a s e '  •

When r e n t  was sen t  by p o s t a l  m o n ey -o rd e r ,  th e

C ourt  might presume, u n t i l  the  c o n t r a r y  was p ro v e d ,  t h a t
( 16)

a t e n d e r  had been made • When the  l a n d l o r d  a c c e p te d  

r e n t  s e n t  by p o s t a l  m oney-order ,  the  f a c t  o f  h i s  a c c e p ta n c e  

was no ev idence  t h a t  he a d m i t te d  as  c o r r e c t  any o f  th e  

p a r t i c u l a r s  s e t  f o r t h  i n  th e  p o s t a l  m oney-order f o r m ^ 7 ) #

(13)  F a k i r  v* W.C. Bonner.ji  (1900) 4 C.W.N. 324;  Ranee 
Shuru t  v* C o l l e c to r  o f  Mymensingh (1866) 5 W*R*
(Act X) 69.

(14) S a t i  P ra sad  v* Monmotha (1913) -18 C.W.W. 84 a t  85-86*
(15)  Ram v* Rao Jogendrca (1872) 18 W.R. 328*
(16)  The Bengal Tenancy A c t ,  1885* sec * 5 4 ,  s u b - s e c  3 .
(17) The Bengal Tenancy A c t ,  1885* sec  5 4 ,  s u b - s e c .  4;

P ro v iso  to s e c t i o n  64A, as  i n t r o d u c e d  by th e  Bengal
Tenancy (Amendment) A c t ,  1928*



A v a lid  tender discharged a ra iya t from h is
(18)l i a b i l i t y  for  in te r e s t ,  co sts  and damages^ .  A tender

to be v a l id  and operative hard to f u l f i l  certa in  co n d it io n s:-

I t  had to be unconditional, or at a l l  even ts , free  from

any condition  to which the creditor might r ig h t fu l ly
(19)object , perfect and complete, i . e .  i t  had to include

the en tire  amount due as rent and in te r e st  i t  had
(21  )to be made at the proper time and place' and be ’kept

good*, that i s  to say that the party making the tender

had always to be ready to f u l f i l  the o b lig a tio n , whenever
(22 )c a l le d  upon' * A tender had to be made in  the currency

of the  lan d ,  fo r  a tender by a cheque was not a l e g a l
(25)tender' though the landlord might accept the cheque 

and waive his objection as to the le g a l i t y  of the tender*

He was deemed to have waived h is objection i f  he re jec ted  

a cheque offered  to him on the ground that the amount was 

in s u f f ic ie n t  or any other ground, which did not involve an 

objection  to the le g a l ity  of the tender in  point of quality

(18 )  J a g a t  v* Nabagopal (1907) I*L#R* 34 Cal* 305 a t  322; 
K ripa  v* Annanda T 1907) I .L .R .  35 Gal* 34 F .B ;  The 
Bengal Tenancy A c t ,  1885, s e c .  64A*

(19)  Beharilal v. Nasimannessa A.I.R. 1923 Cal. 527 a t  
531; Narain v*~̂ b i n a s O T922) 27 C.W.N. 299 a t  304 P.C

(20)  I b i d ; Durga v .  R a jen d ra  (1913) I .L . R .  41 Cal* 493 a t  
513 P .O . ;  Abbas v .  Premsukh (1919) 58 I .C .  878; 
B e h a r i l a l  v* N asim annessa . A . I .R .  1923 Cal* 527 a t  530

(21)  The Bengal Tenancy Act, 1885, sec* 5 4 ,  sub-sec. 2 ,  c l .
(22)  Rakhal v . Baikuntha (1928) 32 C.W.N. 1082; Kripa v .  

Annanda (1907) I.L.R. 35 Cal* 34 P.B.
(23)  Jagat v* Nabagopal (1907) I.L.R. 34 Cal* 305 at 319*
(2 4 )  Ib id*



On t h e  q u es t io n  whether a t e n d e r ,  i n  o rd e r  to  

be v a l i d  and o p e r a t i v e ,  had to  be fo l lo w ed  by a d e p o s i t  

i n  C o u r t ,  i t  was h e ld  i n  th e  P u l l  Bench d e c i s i o n  i n  K ripa  v .  

Annanda^2* ^ , t h a t  i t  was n o t  n ec es sa ry  to  d e p o s i t  the  

money i n  C o u r t ,  even b e fo re  the i n s t i t u t i o n  o f  a s u i t  by 

t h e  la n d lo rd *  But i n  Rakhal v* B a ik u n th a ^2^  i t  was h e l d  

t h a t  a p lea  of t en d e r  shou ld  no t  be e n t e r t a i n e d  by th e  

C o u r t ,  u n l e s s  i t  was accompanied by a d e p o s i t  o f  t h e  amount 

adm it ted*  I n  d e l iv e r in g  the  judgment of t h a t  ca se  

Suhrawardy and Cammaade, J , J . ,  e x p la in e d  t h e  scope of  th e  

P u l l  Bench d e c i s i o n  by observ ing  t h a t  11 t h a t  c a se  has no 

b e a r i n g  upon t h e  q u es t io n  i n  co n t ro v e rsy  i n  the  p r e s e n t  

case* Before th e  P u l l  Bench d e c i s i o n  i t  was h e l d  t h a t  a 

t e n d e r  of r e n t  under the Bengal Tenancy Act must be fo l lo w e d  

by a d e p o s i t  under s e c t i o n  61 of  the A c t .  The P u l l  Bench 

d i s a g r e e d  w i th  t h i s  view and h e ld  t h a t  a t e n d e r  i n  o rd e r  

t o  be l e g a l  and v a l i d  need no t  be fo l lo w e d  by d e p o s i t  under 

s e c t i o n  61 ,  Bengal Tenancy A c t .  But i t  d id  n o t  c o n s id e r  

t h e  f u r t h e r  q u e s t io n  as to whether under t h e  law i t  i s  

n e c e s s a r y ,  i n  o rd e r  to re n d e r  a t e n d e r  e f f e c t i v e ,  to  

d e p o s i t  t h e  money in  Court a t  th e  i n s t i t u t i o n  o f  th e  s u i t *

(25) (1907) I .L .R .  35 C al .  34 P .B.
(26)  (1928) 32 C.W.N. 1082.



I n  th e  P u l l  Bench case i n  f a c t  t h e  money was t e n d e r e d
(27)s e v e r a l  t iroes to  th e  p l a i n t i f f ,  h i s  p l e a d e r  and n a ib  

and  u l t i m a t e l y ,  when i t  was r e f u s e d ,  i t  was d e p o s i t e d  i n  

C our t  b e f o r e  the  i n s t i t u t i o n  of th e  s u i t *  On t h e s e  f a c t s  

th e  C ourt  h e ld  t h a t  i t  was a v a l i d  t e n d e r ,  which was k ep t  

good ,  as  shown by th e  conduct of th e  t e n a n t  and i t  sh o u ld  

s to p  th e  ru n n in g  of i n t e r e s t  from th e  d a te  of  th e  tender*1.

"A part  from th e  c o n s i d e r a t io n s  which a p p ly  to  th e  

p r e s e n t  case  w i th  r e f e r e n c e  to  th e  law o f  t e n d e r ,  t h e r e  

i s  a p a r t i c u l a r  s e c t i o n  i n  th e  Bengal Tenancy Act which d e a l s  

w i th  t h e  p rocedure  to be fo l lo w ed  where a t e n a n t  i n  a s u i t  

f o r  r e n t  adm its  a c e r t a i n  amount to  be due to  th e  l a n d l o r d .  

S e c t i o n  150 says  when a defendan t  adm its  t h a t  money i s  

due from him to  th e  p l a i n t i f f  on account  of r e n t  b u t  p le a d s  

t h a t  t h e  amount c la im ed  i s  i n  excess  o f  t h e  amount du e ,  

th e  C o u r t  i sh a l l  r e f u s e  to  tak e  co gn isan ce  of t h e  p l e a ,  

u n l e s s  th e  d e fend an t  pays in to  Court  th e  amount so 

a d m i t t e d  to  be due. Th is  p ro v i s io n  of  th e  law was n o t  

a p p a r e n t l y  b ro u g h t  to  th e  n o t i c e  of th e  C o u r t s  below.

As i n  th e  p r e s e n t  case  th e  d e fendan ts  a d m i t te d  t h a t  th e  

a c t u a l  r e n t  f i x e d  under th e  K a b u l ia t  was due from them to  

th e  p l a i n t i f f s  and they  no t  having d e p o s i t e d  t h a t  amount 

i n  C o u r t ,  th e  Court  ought to  have ,  under t h e  law , r e f u s e d

(2 7 ) * n a i b 1 = deputy .



t o  tak e  co g n isan ce  of the  p le a  t h a t  the  amount c la im e d

was i n  ex cess  of  the  amount which was a c t u a l l y  due to  th e

l a n d l o r d s .  T ha t  th e  law as  l a i d  down i n  s e c t i o n  150,

Bengal Tenancy Act i s  a p p l i c a b l e  to c a s e s  where th e

d e fe n d a n t  adm its  t h a t  money i s  due from him t o  th e  p l a i n t i f f

on accoun t  of r e n t  has been h e l d  i n  s e v e r a l  c a s e s  The
(29)P a tn a  High C o ur t  i n  Mahara.la Kesho v .  T r i l o k e '  '  has  t a k e n

a w ider  view o f  th e  a p p l i c a t i o n  of th e  s e c t i o n .  I n  t h i s

v iew a l s o  th e  d e f e n d a n t ' s  p le a  of t e n d e r  must be r e j e c t e d " *

Where a r a i y a t  p lead e d  ten d e r  as  a g round  f o r  no t

be in g  s a d d le d  w i th  i n t e r e s t ,  th e  onus was on him t o  prove

t h a t  he made such t e n d e r (3 0 ) t

Rent became due a t  the  l a s t  moment of th e  t im e
(^1)a l lo w e d  to  th e  t e n a n t  f o r  paymentw  y. I f  no payment was

made on o r  b e f o r e  the s p e c i f i e d  t im e ,  the  amount became
(32)an  a r r e a r  of  r e n t '  which th e n  c a r r i e d  i n t e r e s t .  Under

th e  e a r l i e r  Rent Acts  i t  was p rov ided  t h a t  " u n l e s s

o th e rw is e  p ro v id ed  by a w r i t t e n  agreement" th e  r a i y a t  was

l i a b l e  to  pay on an a r r e a r  of  r e n t  i n t e r e s t  a t  tw e lv e  per
(33)centum per annum' • S e c t i o n  67 of the  o r i g i n a l  Bengal

(28)  B a n a ra s i  v .  Makhan (1903) I .L .R .  30 C a l .  947*
(29J (1924) I . L . R .  4 p a t .  304 .
(30)  Ranee Shuruj, v .  C o l l e c t o r  of Mffmensingh. (1866) 5 

W.R. (Act X) 69.
(31) K ash ikan t  v .  R o h in ik a n t  (1880) I .L . R .  6 C a l .  325at~y2ir.
(32)  The Bengal Tenancy A c t ,  1885, s e c .  5 4 ,  s u b - s e c .  5 .
(33) The Bengal Rent A c t ,  1859, sec .  20; The Bengal A c t ,  

1869 , s e c .  21.



Tenancy A c t ,  1885 provided  t h a t  "an a r r e a r  o f  r e n t  s h a l l  

b e a r  s im ple  i n t e r e s t  a t  the  r a t e  of tw elve  pe r  centum per  

annum from th e  e x p i r a t i o n  of  t h a t  q u a r t e r  o f  th e  a g r i c u l t u r a l  

y ea r  i n  which the  in s ta lm e n t  f a l l s  due to  th e  i n s t i t u t i o n  

of t h e  s u i t " • The s e c t io n  was amended by t h e  W estern  Bengal 

Tenancy (Amendment) A c t ,  1907* The o b j e c t  o f  th e  change 

was th u s  e x p la in e d  by the S e l e c t  Committee on th e  B i l l : -  

"The p re se n t  c lause  p ro v ides  d e f i n i t e l y  f o r  th e  

l e v y  o f  i n t e r e s t  on a r r e a r s  of r e n t  b e f o r e  the  i n s t i t u t i o n  

of a s u i t .  T h is  p o in t  a rose  i n  the  co u rse  of our d i s c u s s i o n  

of  c l a u s e  4 ,  r e g a rd in g  the d e f i n i t i o n  of ,,r e n t ,f. We f i n d  t h a t  

th e  f ra m ers  o f  the Act of 1885 apparently i n t e n d e d  to  

p ro v id e  f o r  the levy of i n t e r e s t  b e fo re  th e  i n s t i t u t i o n  

o f  a s u i t ,  and t h a t  t h i s  was d e f i n i t e l y  a l lo w e d  by th e  

fo rm er  A c ts .  From the  wording of s e c t i o n  6 7 ,  however,  i t  

m ight be i n f e r r e d  t h a t  i n t e r e s t  co u ld  on ly  be l e v i e d  on 

a r r e a r s  i n  c a s e s  where a s u i t  had been i n s t i t u t e d ,  and  

t h a t  any i n t e r e s t ,  taken  b e fo re  a s u i t  was b r o u g h t ,  might 

be t r e a t e d  as  an i l l e g a l  e x a c t io n  under s e c t i o n  75* I t  

has  been  r e p r e s e n t e d  t h a t  i t  i s  a common p r a c t i c e  f o r  

l a n d l o r d s  to  take  i n t e r e s t  on a r r e a r s  p a id  w i th o u t  i n s t i t u 

t i o n  of a s u i t ,  and t h a t  i t  would be a h a r d s h ip  b o th  to  

l a n d l o r d s  and to t e n a n ts  to ho ld  t h a t  no i n t e r e s t  c o u ld  be 

c h a rg ed  u n le s s  a s u i t  was. i n s t i t u t e d .  We c o n s id e r  t h a t



on the whole it is advisable that the law should contain
a d e f i n i t e  p ro v i s io n  in .  r e g a rd  to  t h i s  m a t t e r ,  more

e s p e c i a l l y  as  such p r o v i s io n  would m ere ly  be c a r r y i n g  ou t

th e  i n t e n t i o n  of the f ra m ers  of the  O r i g i n a l  Act* We a l s o

propose t h a t  th e  r a t e  of i n t e r e s t  sh o u ld  be a l t e r e d  from

tw elve  per c e n t  to  12^ per  cent* The a d o p t io n  o f  th e

l a t t e r  r a t e  w i l l  g r e a t l y  f a c i l i t a t e  c a l c u l a t i o n ,  and t h i s

i s  the  r a t e  which i s  a l lowed by the  Cess Act on a r r e a r s
(34)o f  c e s s e s  payab le  by t e n a n t s  to l a n d l o r d s " '  *

The same changes were e f f e c t e d  by th e  E a s t e r n  

Bengal  and Assam (Tenancy) Amendment A c t ,  1908* A f t e r  

t h e  Amendment i n  bo th  the  provinces j s e c t i o n  67 of the  

Act stood as  fo l low s

1167* An a r r e a r  of r e n t  s h a l l  b e a r  s im p le  i n t e r e s t  
a t  th e  r a t e  o f  12% per centum per annum from th e  e x p i r a t i o n  
o f  the q u a r t e r  of the a g r i c u l t u r a l  year  i n  which th e  
i n s t a lm e n t  f a l l s  due to  the d a te  of payment o r  o f  the  
i n s t i t u t i o n  of the  s u i t ,  whichever d a te  i s  e a r l i e r " *

The r a t e  o f  i n t e r e s t  was reduced  to  s i x  and a q u a r t e r  per

centum per annum by the  Bengal Tenancy (Amendment) A c t ,

1938* Under t h a t  s e c t i o n  whenever t h e r e  was an a r r e a r

o f  r e n t ,  i t  would c a r r y  s im ple  i n t e r e s t  a t  th e  r a t e  of

6^4 per  c e n t  p e r  annum. I t  was no t  w i t h i n  t h e  d i s c r e t i o n

(34)  The r e p o r t  o f  th e  S e l e c t  Committee d a t e d  6 th  March 
1907, para  17 = The C a lc u t t a  G aze t te  d a t e d  March
9 ,  1907 P a r t  IV, p. 6 .



of the Courts to award or not to award in te r e s t  or to award
But

a higher or lower rate of in te r e s t .  ,% Under the e a r l ie r

Bent Acts i t  was held that i t  was in  the d iscre tio n  of the
(35)Court to allow in terest on arrears of ren t' • I f  i t  did

award in te r e s t ,  i t  was not bound to give 12 per cen t , which

was only f ix ed  as the lim it upto which in tere st  might be

aw arded^^. Under the Bengal Tenancy A ct, 1885 when

damages were awarded, in terest  could not be awarded^^^.

The duty of the Court to award in terest or damages on

arrears of rent was mandatory; i t  had to do one or the other
(39)The position  was the same under the. e a r lie r  Rent Acts • 

The fa c t  that there was no mention of in te r e s t  in  the 

Kabuliat would not d is e n t it le  a landlord to  in te r e s t  at 

the rate as provided in the A c t^ 0 .̂ And mere non

enforcement by a landlord, even for a s e r ie s  of years, of

h is r ight to in terest  upon arrears of rent did not amount
(41)to a waiver of such r ig h t' •

(35)  Beckwith v .  Kishto (1863) Marshallts Reports, 278; 
Kassee v .  Mynuddeen (1864) f.W.R. 154; Raja v .
Z ah i r  (1871) 6 B.L.R• Appenaix 119; M aharaja  v .
Deb Kumari (1871) 7 B.L.R. Appendix 26 ;  Radhika v .  
Urjoon (1873) 20 W.R. 128.

(36)  Maharaja v .  Deb Kumari f187t~) 7 B .L .R . Appendix 26; 
Radhika v .  Urjoon (1873) 20 ff.R. 128.

(37)  The Bengal Tenancy A ct. 1885, sec . 6 8 ,  Proviso.
(38) Kandhdeo v .  Dewa (1916; 36 I . e .  955 a t  957; K r ip a  v .

Annanda (1907J- I .L .R .  35 C a l .  34 P .B.
(39)  Kobokanth v . Rajah (1864) i.V/.R. 100 at 101.
(40) Bishnu v .  C haru , A . I .R .  1930 C a l .  823 a t  824.
(4 1 ) Ruttykant v .  Gungadhur (1862) W.R. Special Wo. 13 F.B;

Johoory v .  Buller (1879; I.L.R. 5 Cal. 102; Shyama v .  
Hera's (1898) I.L.R. 26 Cal. 160.



Regarding the time from which the interest was
to  r u n ,  i t  was provided  t h a t  a r r e a r s  of r e n t  payab le

q u a r t e r l y  s h o u ld  c a r ry  i n t e r e s t  from th e  e x p i r a t i o n  of

th e  q u a r t e r  o f  th e  a g r i c u l t u r a l  year i n  which th e  i n s t a l m e n t
(42)of rent f e l l  due • But where rent was payable monthly, 

i t  was held by the Jud icia l Committee of the Privy Council 

in  Hemanta v . Jagadindrav ^ * that in terest  should be 

ca lcu lated  monthly. In the Judgment of th is  case Lord 

Macnaghton observed^^

11 I t  appears  t h a t  t h e r e  a re  some a r r e a r s  which have 

become due s in c e  th e  Bengal Tenancy A c t ,  1885. The 

s u b o r d in a t e  Court  h e ld  t h a t  i n t e r e s t  was to  be c a l c u l a t e d  

m onth ly  on th e  a r r e a r s ;  bu t  the  High C ourt  h e ld  t h a t  under 

th e  p r o v i s i o n s  of t h a t  A c t ,  as r e g a rd s  a r r e a r s  which 

became due a f t e r  the  Act came i n t o  f o r c e ,  th e  i n t e r e s t  

s h o u ld  be c a l c u l a t e d  q u a r t e r l y .  I t  app ears  to  t h e i r  

L o rd sh ip s  t h a t  the High Court  v/;ea. wrong, and t h a t  th e  

p r o v i s i o n  i n  s e c t i o n  67 o f  the  A c t ,  on which th e y  r e l i e d ,  

o n ly  a p p l i e s  to  c a ses  when the  r e n t  i s  payab le  q u a r t e r l y .

(42)  The Bengal Tenancy Act, 1885, sec . 67*
(43)  (1894) I .L .R .  22 Cal. 214.
(44)  Ib id . 221.



Here it is not disputed that the rent is payable monthly,
and  on r e n t  i n  a r r e a r  i t  ap p e a rs  to  t h e i r  L o rd s h ip s  t h a t

i n t e r e s t  ought to  be c a l c u l a t e d  monthly11 •
(45)But i n  Narendra v* Gorachancr i t  was h e l d  t h a t

s e c t i o n  67 o f  th e  Act l a i d  down the  maximum i n t e r e s t  t h a t

t h e  l a n d l o r d  might r e a l i s e  on a r r e a r s  o f  r e n t#  The

p a r t i e s  c o u ld  n o t  d e f e a t  t h i s  p r o v i s io n  by t h e  d ev ice  of

making th e  r e n t  payable  o th e rw is e  th a n  q u a r t e r ly *  I n  t h a t
(46)c a s e  Rampini and M oo kee r jee , J . J . ,  o b s e rv e d '

" I t  w i l l  be ob se rv ed  t h a t  t h e i r  L o rd s h ip ? d id  n o t  

r u l e  t h a t  the  whole o f  s e c t i o n  67 i s  l i m i t e d  i n  i t s  

a p p l i c a t i o n  to  c a se s  where the  r e n t  i s  payab le  q u a r t e r l y ,  

a l t h o u g h  we f i n d  t h a t  t h a t  i s  the  form i n  which  the  

d e c i s i o n  of t h e i r  Lordsh ips  i s  summarised i n  th e  headnote  

o f  t h e  case* I t  appears  to  us c l e a r  t h a t  s e c t i o n  67 

c o n t a i n s  two d i s t i n c t  p r o v i s i o n s ,  namely, one which f i x e s  

th e  r a t e  of i n t e r e s t  and th e  o th e r  which d e f i n e s  th e  time 

from which th e  i n t e r e s t  i s  to  ru n .  I t  i s  t h i s  second 

p r o v i s i o n  a lo n e  which was i n t e r p r e t e d  by t h e i r  L o r d s h ip s ;  

we a r e  unab le  to  h o ld  t h a t  t h e i r  Lordsh ips  d e c id e d  by 

i m p l i c a t i o n  any q u e s t io n  as to  the  e f f e c t  o f  th e  o t h e r

( 4 5 ) .  (1906) I . L .R .  33 C a l .  683
( 4 6 ) .  I b i d .  p .  687.



p r o v i s i o n  o f  the  s e c t i o n  re g a rd in g  which no q u e s t i o n  d i d  

o r  c o u ld  a r i s e  i n  the s u i t  b e fo re  them# We a r e  no t  

p r e p a r e d  to  take  any view which w i l l  n u l l i f y  th e  e f f e c t  

o f  s e c t i o n  178, s u b - s e c t io n  3 ,  c la u s e  (h)  and e n a b le  

p a r t i e s  to  c o n t r a c t  them selves  out o f  th e  p r o v i s i o n  o f  

s e c t i o n  67 , which l i m i t s  the  i n t e r e s t  t o  s im p le  i n t e r e s t  

a t  12 per# cent* per  a n n u m b y  the  dev ice  of making th e  

r e n t  payable  o the rw ise  than q u a r t e r l y ” •

S i m i l a r l y  i n  Monohar v# P a r e s h ^ ^ . i t  was h e l d  

t h a t  a s t i p u l a t i o n  f o r  payment o f  i n t e r e s t  on each  monthly 

i n s t a l m e n t  from the  time i t  f e l l  due, be ing  i n  e x c e s s  of 

t h a t  which was p e rm i t t e d  under th e  law ,  was i l l e g a l  and c o u ld  

n o t  be e n fo rc e d ,  inasmuch as  th e  l a n d l o r d  was o n ly  e n t i t l e d  

to  t h e  i n t e r e s t  s e c u re d  to him by s e c t i o n  67 o f  th e  Act# 

Rampini J # , observed  t h a t  " a cco rd in g  to  the  terras  o f  t h i s  

s e c t i o n ,  whether r e n t  i s  payable monthly o r  q u a r t e r l y ,  

i n t e r e s t  o n ly  runs  from the e x p i r a t i o n  o f  t h e  q u a r t e r  i n  

which the  in s t a lm e n t  of r e n t  f a l l s  due" ( ^ ) #

P r i o r  to  the  Bengal Tenancy (Amendment) A c t ,  1928, 

a c o n t r a c t  e n t e r e d  i n t o  by a r a i y a t , s t i p u l a t i n g  f o r  a 

h i g h e r  r a t e  of i n t e r e s t  than  t h a t  a l low ed  by s e c t i o n  67

(47)  Th is  r a t e  of i n t e r e s t  was reduced  t o  s i x  and a 
q u a r t e r  per# cent# per annum by s e c t i o n  19 of the  
Bengal Tenancy (Amendment) A c t ,  1938.

(48)  (1913) 18 C .L .J .  175*
(49)  R#P. Rampini,  o p . c i t # , p# 251#



o f  t h e  A c t ,  was i n v a l i d ,  i f  i t  was made a f t e r  t h e  p a s s i n g  

o f  t h e  A c t ^ 0 ^, b u t  s u c h  a c o n t r a c t  was v a l i d ,  i f  i t  was  

made b e f o r e  t h a t  d a t e ^ ^ ;  f o r  s e c t i o n  1 7 8  ( 3 )  ( h )  l a i d  

down t h a t  " n o t h i n g  i n  a n y  c o n t r a c t  made b e t w e e n  a l a n d l o r d  

a n d  a t e n a n t  a f t e r  t h e  p a s s i n g  o f  t h i s  A c t  s h a l l  a f f e c t  t h e  

p r o v i s i o n s  o f  s e c t i o n  67  r e l a t i n g  t o  i n t e r e s t  p a y a b l e  o n  

a r r e a r s  o f  r e n t " .  The Amending A c t  o f  1 9 2 8  r e p e a l e d  t h i s  

p r o v i s i o n  a n d  s u b s t i t u t e d  s e c t i o n  178  ( 1 )  ( i ) ,  w h i c h  

p r o v i d e d  t h a t  " n o t h i n g  i n  a n y  c o n t r a c t  b e t w e e n  t h e  l a n d l o r d  

a n d  t h e  t e n a n t  made b e f o r e  o r  a f t e r  t h e  p a s s i n g  o f  t h i s  

A c t  s h a l l  a f f e c t  t h e  p r o v i s i o n s  o f  s e c t i o n  67  r e l a t i n g  t o  

i n t e r e s t  p a y a b l e  on arrears o f  r e n t 11# The e f f e c t  o f  t h i s  c h a n g e  

was t h a t  a c o n t r a c t  e n t e r e d  i n t o  by  a r a i y a t « w h e t h e r  b e f o r e  

o r  a f t e r  t h e  p a s s i n g  o f  t h e  A c t ,  i n  c o n t r a v e n t i o n  o f  t h e  

r a t e  o f  i n t e r e s t  f i x e d  i n  s e c t i o n  67  o f  t h e  A c t  was  

i n v a l i d .

T u r n i n g  t o  a p p o r t i o n m e n t  o f  p a y m e n t s ,  when a 

r a i y a t  made a payment o n  a c c o u n t  o f  r e n t ,  he m i g h t  d e c l a r e  

t h e  y e a r  o r  t h e  y e a r s  and i n s t a l m e n t  t o  w h i c h  he  w i s h e d  

t h e  paym ent  t o  be  c r e d i t e d ,  a n d  t h e  l a n d l o r d  was  o b l i g e d  

t o  c r e d i t  t h e  payment a c c o r d i n g l y .  I f  he  d i d  n o t  make 

a n y  s u c h  d e c l a r a t i o n ,  t h e  paym ent  m i g h t  b e  c r e d i t e d  t o

5 0 )  H a r i  v .  D inu  ( 1 9 1 1 )  14 C . L . J .  1 7 0 .
5 1 )  Anandamoyee v .  S a u d a m in i  ( 1 9 2 2 )  2 7  C.W .N. 5 0 2 .



t h e  account  of such year and in s t a lm e n t  a s  t h e  l a n d l o r d  th o u g h t

f i t ^ ^ .  T h i s  r u l e  was 1 b a s e d  on t h e  g e n e r a l  l a w  a s

p r o v i d e d  i n  t h e  I n d i a n  C o n t r a c t  A c t ^ ^  t h $ t ,  when t h e

d e b t o r  h a s  o m i t t e d  t o  i n t i m a t e  and when t h e r e  a r e  no

c i r c u m s t a n c e s  i n d i c a t i n g  t o  w h ic h  o f  s e v e r a l  d e b t s  a

paym ent  i s  t o  be a p p l i e d ,  t h e  c r e d i t o r  may a p p l y  i t  a t

h i s  d i s c r e t i o n  t o  any d e b t  a c t u a l l y  due  a n d  p a y a b l e  t o
( 5 4 )

him fr o m  t h e  d e b t o r v • B u t  a l a n d l o r d  r e c e i v i n g  a

paym ent  o f  money a s  r e n t  was n o t  p e r m i t t e d  t o  a p p l y  i t

t o w a r d s  a n y  i n t e r e s t  t h a t  m i g h t  t h e n  be  d u e ;  f o r  f r e n t f
( 5 5  )

d i d  n o t  n e c e s s a r i l y  i n c l u d e  ' i n t e r e s t 1 v .  Where t h e r e  

was n o t h i n g  t o  show whether a certain  paym ent  was made  

t o w a r d s  t h e  p r i n c i p a l  o r  i n t e r e s t ,  t h e  C o u r t  c o u l d  t a k e

e v i d e n c e  t o  f i n d  o u t  f o r  what  p u r p o s e  t h e  paym ent  w as
(56)  (*57)m ad e '  • I n  a P a tn a  C a s e W f / , w here  t h e r e  was no

d i r e c t i o n  by  t h e  t e n a n t  f o r  a p p r o p r i a t i o n ,  t h e  l a n d l o r d

was a l l o w e d  t o  a p p r o p r i a t e  t h e  r e m i t t a n c e  t o w a r d s  r e n t

a n d  damages due o n  a c c o u n t  o f  p r e v i o u s  a r r e a r s .  A
/  CO \

paym ent  made o n  t h e  punyaha day  was g e n e r a l l y  m a d e ,

(52) The Bengal Tenancy A c t ,  1885, sec* 55; Sur.ia v .  
Baneswar, (1896) I .L .R* 24 Cal* 251 a t  2 55 ;Mohim v* 
K a l i t a r a  (1906) 11 C.W.N. 939 a t  942; Gopal v* C.K. 
Nag, A . I .R .  1936 Cal* 375 a t  378*

(53) The In d ia n  C o n trac t  A c t .  1872, s e c t i o n s  59 and 60*
(54) Rameswar v. Mehdi (1889) I .L .R .  26 Cal* 39 a t  44 P.C*
(55) B hagabati  v .  B asanta  (1906) 11 C.W.N* 110 a t  111.
(56) Hem v .  Purna ^1916) I .L .R .  44 Cal* 567.
(57) Mohammad Yusuf v .  Ramchan. A . I .R .  1935 P a t .  524*
(58) if Punyaha day” » The ce rem on ia l  opening day o f  the

Zemindari o f f i c i a l  y ea r  f o r  annual s e t t l e m e n t  of 
r e n t*  This  day was a p p o in ted  each y e a r  by each

(c o n td .  o v e r l e a f . )
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not on account of a general arrear balance, but on account

of a sp ec ia l k is t  or instalm ent, that i s ,  the k is t  of the
(59)newly opened year;* •

A raiyat who made a payment on account of rent to 

h is  landlord was e n t it le d  to obtain forthwith from the 

landlord a written rece ip t for the amount paid by him, 

signed by the land lord^ 0 ̂  or his authorised a g e n t^ 1 *̂

The landlord had to prepare and reta in  a co u n ter fo il o f  

the r e c e i p t ^ ^ .  The Act required the rece ip t and counter

f o i l  to sp ec ify  certain  prescribed p a r t i c u l a r s i f  

a rece ip t did not contain su bstan tia lly  the particu lars  

required, i t  was presumed, u n til  the contrary was shown, 

to be an acquittance in  f u l l  of a l l  demands for rent up 

to the date on which the receip t was given^^f-). Where a 

landlord admitted that rent payable by a ra iyat to the 

end of the agricu ltural year had been paid, the ra iyat  

was e n t i t le d  to receive from the landlord, free  of charge, 

w ithin  three months after the end of the year, a r e c e ip t ,  

in  f u l l  discharge of a l l  rent fa l l in g  due up to the end

( c o n t d .  fro m  p r e v i o u s  p a g e ) *
Zemindar according to his own convenience and i t  
was not n ecessarily  the same day in  every year*
(H*C. S e n ,  o p . c i t .  * 4 2 9  t o ;  C .D .  F i e l d ,  L a n d h o l d i n g
4 4 5 *  t o *  8 . ;

( 5 9 )  S a r g . j u b a l a  v* S a r a d a n a t h  ( 1 9 1 8 )  23  0*W*N. 3 3 6  a t  3 4 0
6 0 ) The B e n g a l  T e n a n c y  A c t ,  1 8 8 5 ,  s e c *  5 6  ( 1 ) #
6 1 J I b i d * s e c .  1 8 7 ,  s u b - s e c *  3*
6 2 )  I b i d * s e c *  5 6 ,  s u b - s e c .  2*
6 3 )  Ib id * sub-sec* 3*
6 4 ) Ib id , sub-sec* 4 .
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( 65)
o f  t h e  y e a r ,  s i g n e d  b y  t h e  l a n d l o r d  o r  h i s  a u t h o r i s e d

a g e n t W h e r e  t h e  l a n d l o r d  d i d  n o t  s o  a d m i t ,  t h e  r a i y a t

was  e n t i t l e d  o n  p a y i n g  a f e e  o f  f o u r  a n n a s , t o  r e c e i v e ,

w i t h i n  t h r e e  m onth s  a f t e r  t h e  end o f  t h e  y e a r ,  a s t a t e m e n t

o f  a c c o u n t  s p e c i f y i n g  c e r t a i n  p a r t i c u l a r s  p r e s c r i b e d  b y

t h e  A c t ^ K  The l a n d l o r d  had t o  p r e p a r e  a n d  r e t a i n  a
/ \

c o p y  o f  t h e  s t a t e m e n t ,  c o n t a i n i n g  t h o s e  p a r t i c u l a r s '  •

A f i n e  and  o t h e r  p e n a l t i e s  c o u l d  b e  i m p o s e d  f a r  w i t h h o l d i n g  

r e c e i p t s  a n d  s t a t e m e n t  o f  a c c o u n t  and f a i l u r e  t o  k e e p  

c o u n t e r p a r t s

A r a i y a t  c o u l d  a l s o  pay  h i s  r e n t  t o  h i s  l a n d l o r d  

' i n d i r e c t l y *  I t  was h e l d  i n  J o y k o o e r  v .  F u r l o n g  

t h a t  paym ent  by  a t e n a n t  u n d e r  t h e  l a n d l o r d ’ s  d i r e c t i o n s  

t o  a n o t h e r  o r  f o r  a s p e c i f i e d  p u r p o s e  o f  a sum e q u i v a l e n t  

t o  t h e  amount c l a i m e d  a s  r e n t  was t a n t a m o u n t  t o  a paym ent  

t o  t h e  l a n d l o r d  h i m s e l f  a nd  was  a s u f f i c i e n t  a n s w e r  t o  t h e  

l a n d l o r d ’ s  s u i t  f o r  r e n t .  The C o u r t s  a l s o  a d o p t e d  t h e  r u l e  

o f  E n g l i s h  L aw ,  t h a t  i f  a t e n a n t  makes a p a y m e n t ,  w h i c h  

h i s  l a n d l o r d  i s  b o u n d  t o  make w i t h  r e s p e c t  t o  t h e  d e m i s e d

(65) I b i d , sec* 57, sub-sec*  1*
(66)  I b i d . sec* 187, sub-sec*  3*
(67)  I b i d . s e c .  57, sub-sec*  2.
(68)  I b i d , s u b - s e c .  3«
( 69 ) I b i d , sec* 53*
( 7 0 )  T T 554)  W.R. <>€ipe v o l *  ( S e t  X) 1 1 2 .



p re m is e s ,  e . g .  r a t e s ,  t a x e s  o r  r e n t  due to  a s u p e r i o r

l a n d l o r d ,  t h e  payment i s  i n  s u b s t a n c e  a pa y m en t  t o  h i s

l a n d l o r d ;  i n  o t h e r  w o r d s ,  s u c h  a payment o p e r a t e s  a s

paym ent  o f  t h e  r e n t  i t s e l f  t o  h i s  l a n d l o r d  d i r e c t .  I n
( 7 1 )K a t i e  Graham v .  C o l o n i a l  G o v e r n m e n tv ,  M o o k e r j e e *  J . ,

s a i d :  " C h i e f  J u s t i c e  G ibbs  p o i n t e d  o u t  t h a t  w h en  t h e

t e n a n t  i s  c o m p e l l e d  t o  make a payment w h ic h  o u g h t  t o

h a v e  b e e n  made b y  h i s  l a n d l o r d ,  t h e  s u b s t a n c e  o f  t h e

m a t t e r  i s  t h a t  he makes t h e  payment on  h i s  b e h a l f ;  i n

o t h e r  w o r d s ,  he makes th e  payment i n  t h e  e y e  o f  t h e  l a w

t o  h i s  l a n d l o r d  h i m s e l f 11.  Paym ent t o  on e  o f  s e v e r a l

j o i n t  l a n d l o r d s  whose c o l l e c t i o n  was j o i n t  w as  d e e m e d

( 7 2 )t o  b e  payment t o  a l l  and was a v a l i d  d i s c h a r g e ' •

S e c .  2 .  D e p o s i t  o f  r e n t .

Under  s e c t i o n  4  o f  t h e  B e n g a l  K en t  A c t ,  1862  a n d  s e c t i o n  

4 6  o f  t h e  B e n g a l  A c t ,  1869  a r a i y a t * s  r i g h t  t o  d e p o s i t  

r e n t  o n l y  a r o s e  when he t e n d e r e d  t h e  r e n t  t o  h i s  l a n d l o r d  

a n d  t h e  l a n d l o r d  r e f u s e d  t o  r e c e i v e  i t  o r  t o  g r a n t  a 

r e c e i p t  f o r  i t .  T h o se  s e c t i o n s  r a n  a s  f o l l o w s

7 1 )  ( 1 9 1 0 )  12 C . L . J .  351 a t  3 5 5 .
1 2 )  O o d i t  v .  Hudson ( 1 8 6 5 )  2 W.R. ( A c t  X) 1 5 ;  M ookta  v .  

K o y l a s h  ( 1 8 6 7 )  7 W.R. 493  a t  4 9 5 ;  Ram nath  v .  Gondee  
( 1 8 6 & y  10 W.R* 4 4 1 ;  t h e  d e c i s i o n  t o  t h e  c o n t r a r y  
i n  P e a r y  v .  M odhoji  ( 1 9 1 2 )  17 C . L . J .  3 7 2 ,  r e f e r s  t o  
a m i n i n g  l e a s e  g o v e r n e d  b y  t h e  p r o v i s i o n s  o f  t h e  
T r a n s f e r  o f  P r o p e r t y  A c t ,  1 8 8 2 .
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11 I f  a n y  u n d e r - t e n a n t  o r  r y o t  s h a l l ,  a t  t h e  Mai  
O u t c h e r r y  f o r  t h e  r e c e i p t  o f  r e n t s  or  o t h e r  p l a c e  w h er e  
t h e  r e n t s  o f  t h e  l a n d  or  o t h e r  im m o vea b le  p r o p e r t y  h e l d  
o r  c u l t i v a t e d  b y  him a r e  u s u a l l y  p a y a b l e ,  t e n d e r  pa ym en t  
o f  w h a t  he s h a l l  c o n s i d e r  t o  be  t h e  f u l l  am ount  o f  r e n t  
d u e  f r o m  him a t  t h e  d a t e  o f  t h e  t e n d e r  t o  t h e  Z e m in d a r  
o r  o t h e r  p e r s o n  i n  r e c e i p t  o f  t h e  r e n t  o f  s u c h  l a n d ;  a n d  
i f  t h e  amount s o  t e n d e r e d  s h a l l  n o t  be  a c c e p t e d ,  a n d  a 
r e c e i p t  i n  f u l l  s h a l l  n o t  be  f o r t h w i t h  g r a n t e d ,  i t  s h a l l  
b e  l a w f u l  f o r  t h e  u n d e r - t e n a n t  o r  r y o t , w i t h o u t  a n y  s u i t  
h a v i n g  b e e n  i n s t i t u t e d  a g a i n s t  h i m ,  t o  d e p o s i t  s u c h  
amount i n  t h e  C o u r t  h a v i n g  j u r i s d i c t i o n  t o  e n t e r t a i n  a 
s u i t  f o r  s u c h  r e n t ,  t o  t h e  c r e d i t  o f  t h e  Z e m in d a r  or  
o t h e r  p e r s o n  a f o r e s a i d :  and s u c h  d e p o s i t  s h a l l ,  s o  f a r  a s  
t h e  u n d e r - t e n a n t  o r  r y o t « and a l l  p e r s o n s  c l a i m i n g  t h r o u g h  
o r  u n d e r  h i m ,  a r e  c o n c e r n e d ,  i n  a l l  r e s p e c t s  o p e r a t e  a s ,  
a n d  h a v e  t h e  f u l l  e f f e c t  o f , a payment t h e n  made b y  t h e  
u n d e r - t e n a n t  o r  r y o t  o f  t h e  amount d e p o s i t e d  t o  s u c h  
Z e m in d a r  o r  o t h e r  p erson" *

The R e n t  Law C o m m i s s io n ,  1880 recomm ended t h e  r e c o g n i t i o n  

i n  tw o  more c l a s s e s  o f  c a s e s  o f  t h e  r i g h t  o f  a r a i y a t  t o

( 7 3  )d e p o s i t  t h e  r e n t  i n  Court#  I n  t h e i r  r e p o r t  t h e y  o b s e r v e d '  ' 

"Under  t h e  e x i s t i n g  law  t h e r e  i s  o n l y  o n e  c a s e  i n  

w h i c h  r e n t  c a n  b e  d e p o s i t e d ,  n a m e l y ,  when t h e  t e n a n t  h a s  

t e n d e r e d  t h e  r e n t  t o  h i s  l a n d l o r d  and t h e  l a n d l o r d  h a s  

r e f u s e d  t o  r e c e i v e  i t #  We h a v e  r e t a i n e d  t h i s  a n d  h a v e  

p r o v i d e d  f o r  two o t h e r  c a s e s  -  ( 1 )  When t h e  r e n t  i s  

p a y a b l e  t o  c o p a r c e n e r s ,  who h a v e  n o t  a p p o i n t e d ,  and o n  

b e h a l f  o f  whom t h e  D i s t r i c t  J u d g e  h a s  n o t  a p p o i n t e d ,  a 

common m a n a g e r ,  and  t h e  t e n a n t  i s  u n a b l e  t o  o b t a i n  t h e i r  

j o i n t  r e c e i p t ;  -  ( 2 )  When i n  c o n s e q u e n c e  o f  a  d i s p u t e d

( 7 3 )  The r e p o r t  o f  t h e  R e n t  Law C o m m i s s io n ,  1 8 8 0 ,  pa ra #  
1 2 5 .



succession  or other cause, the tenant en terta in s  a bona 

f id e  doubt as to who i s  e n t i t le d  to the rent* We tru st  

that the re su lt  of these changes w i l l  be , in  the f i r s t  

ca se , to constrain coparceners to make proper arrangements 

fo r  the c o l le c t io n  of their  rents; and in  the second ca se ,  

to check the unwholesome practice of l i t i g a t in g  questions 

of disputed t i t l e  by c o l la te r a l  issu es  ra ised  in  rent 

s u it s ;  and in  both cases to save the ryots  from much 

harassment* We are aware that the f a c i l i t y  afforded to  

tenants of depositing their rent in  cases o f  tender made 

and refused has been abused to a certa in  ex ten t, rent 

being too often deposited without any tender having been 

made, and i t  being impossible to bring persons, who have 

made fa ls e  statements, to punishment in  consequence of 

the very general nature of the a lleg a tio n s  in serted  in  

th e ir  petitions* To prevent abuse of the law as amended, 

we have now provided that, in  cases of tender, the deposit 

must be made within ten clear days from the date of the 

tender; and in  other cases , within f i f t e e n  c lear  days 

from the date on which the rent f e l l  due. The deposit i s  

to be made by presenting a written app lication  and with i t  

a written declaration* In cases of tender th is  declaration  

i s  to se t  forth  the date of such tender and the persons in  

whose presence i t  was made* In other c a s e s ,  i t  i s  to se t



f o r t h  s u f f i c i e n t  f a c t s  t o  e n a b l e  t h e  R e v e n u e  A u t h o r i t i e s  

t o  j u d g e  w h e t h e r  t h e  c a s e  f a l l s  w i t h i n  t h e  p r o v i s i o n s  o f  

t h e  A c t .  The amount d e p o s i t e d  m ust  b e  t h e  f u l l  am ount  o f  

r e n t  due  u p l t o d a t e ,  w i t h ,  i n  t h e  c a s e  o f  a t e n d e r ,  t h e  

i n t e r e s t  ( i f  a n y )  due t h e r e u p o n  a t  t h e  d a t e  o f  t e n d e r *  The  

o f f i c e r  i n  c h a r g e  i s  r e q u i r e d  t o  g i v e  a r e c e i p t  f o r  t h e  r e n t  

s o  d e p o s i t e d ,  a n d  t h i s  r e c e i p t  i s  d e c l a r e d  t o  h a v e  t h e  

e f f e c t  o f  a l e g a l  a c q u i t t a n c e " *

S i m i l a r l y  i t  was t h u s  s t a t e d  i n  t h e  s t a t e m e n t  o f  o b j e c t s  

a n d  r e a s o n s  o f  t h e  B e n g a l  T e n a n c y  B i l l ,  1 8 8 3 ^ ^ : -

"Under t h e  e x i s t i n g  l a w ,  t h e r e  i s  b u t  o n e  c a s e  i n  

w h i c h  a t e n a n t  c a n  d e p o s i t  h i s  r e n t  i n  a p u b l i c  o f f i c e ,  so  

t h a t  t h e  d e p o s i t  may o p e r a t e  a s  a payment t o  h i s  l a n d l o r d ,  

n a m e l y ,  when he  i s  p r e p a r e d  t o  d e c l a r e  s o l e m n l y  t h a t  he 

h a s  t e n d e r e d  t h e  r e n t  t o  h i s  l a n d l o r d ,  a n d  t h a t  t h e  l a n d l o r d  

h a s  r e f u s e d  t o  r e c e i v e  i t *  I t  h a s  b e e n  f o u n d  t h a t  t h i s  

d e c l a r a t i o n  h a s  become a mere f o r m ,  and i t  i s  t h o u g h t  

b e t t e r  t o  a l l o w  t h e  t e n a n t  t o  d e p o s i t  h i s  r e n t  w h e n e v e r  

h e  h a s  r e a s o n  t o  b e l i e v e  t h a t  t h e  l a n d l o r d  w i l l  n o t  r e c e i v e  

i t  a n d  g r a n t  a r e c e i p t *  I t  i s  a l s o  t h o u g h t  a d v i s a b l e  t h a t  

a t e n a n t  s h o u l d  be  a l l o w e d  t o  d e p o s i t  h i s  r e n t  i n  tw o  o t h e r  

c a s e s ,  n a m e l y : -  ( 1 )  When i t  i s  p a y a b l e  t o  c o - s h a r e r s  j o i n t l y ,

( 7 4 )  ParaL- 8 0  and 81 = S e l e c t i o n s  * p* 2 0 6 .



and he i s  unable to obtain their  jo in t r e c e ip t ,  and no 

person has been empowered to receive the rent on th e ir  

behalf; and (2) when the tenant entertains a bona f id e  

doubt as to who i s  e n t it le d  to receive the rent11*

"This extension of the right to  deposit rent 

n e c e ss ita te s  our conferring on the o f f ic e r  empowered to  

rece ive  deposits a certa in  d iscretion  not allowed by the 

present law* He is  accordingly given by section  104 a 

d iscretio n  to refuse the deposit, i f  he does not think  

the circumstances of the case warrant i t s  being made, 

and he i s  further given, by section  106, a d iscretion  to  

pay away the deposit, i f  he thinks f i t ,  to such one of 

severa l r iv a l  claimants as may seem to be e n t it le d  to i t ,  

but su b ject, of course, to the right of any person 

a ctu a lly  e n t it le d  to i t  to recover the amount from the person 

to whom i t  i s  so paid* As regards th is  la s t  poin t, however, 

i t  w i l l  be seen that the o f f ic e r  w il l  have power to re ta in  

the deposit i f  he thinks f i t ,  pending the decision  of the 

c i v i l  courts as to the person e n t it le d  to i t ;  and th is  

la t t e r  course i s  doubtless that which he would adopt in  

a l l  cases in  which there might be any reasonable doubt as 

to  the person entitled"*

But the Select Committee did not concur in  the view 

that the Revenue authorities should be given power to 

rece ive  the rent to be deposited* They preferred th a t ,  as



p r e v i o u s l y ,  the  r e n t  shou ld  be d e p o s i t e d  i n  t h e  C i v i l

C o u r t#  I n  t h e i r  r e p o r t  i t  was s t a t e d ^ ^  a s  f o l l o w s : -

!,We l i k e w i s e  m o d i f i e d  i n  some p a r t i c u l a r s  t h e

p r o v i s i o n s  r e l a t i n g  t o  t h e  d e p o s i t  o f  r e n t ,  b u t t  n e e d  o n l y

m e n t i o n  t h e  p r o v i s i o n  t h a t  t h e  d e p o s i t  s h a l l  b e  made i n

t h e  C o u r t  h a v i n g  j u r i s d i c t i o n  t o  e n t e r t a i n  a s u i t  f o r  t h e

r e n t ,  a n d  t h e  l i m i t a t i o n  o f  t h e  s e c o n d  g r o u n d  o n  w h ic h

a n  a p p l i c a t i o n  t o  d e p o s i t  r e n t  may b e  made t o  c a s e s  w h er e

t h e  t e n a n t  h a s  r e a s o n  t o  b e l i e v e ,  o w in g  t o  a t e n d e r  h a v i n g

b e e n  r e f u s e d  o r  a r e c e i p t  w i t h h e l d  o n  a p r e v i o u s  o c c a s i o n ,

t h a t  t h e  l a n d l o r d  w i l l  n o t  be  w i l l i n g  t o  r e c e i v e  t h e  r e n t

o r  g r a n t  a r e c e i p t 11.

The c i r c u m s t a n c e s  under  w h ic h  a r a i y a t  c o u l d  d e p o s i t

t h e  r e n t  i n  C ou rt  were  em b odied  i n  s u b - s e c t i o n  ( 1 )  o f

s e c t i o n  61 o f  t h e  A c t  w h ic h  r a n  a s  f o l l o w s

1161# ( 1 )  I n  any  o f  t h e  f o l l o w i n g  c a s e s ,  n a m e l y : -
, f ( a )  When a t e n a n t  t e n d e r s  money o n  a c c o u n t  o f  r e n t

a n d  t h e  l a n d l o r d  r e f u s e s  t o  r e c e i v e  i t  o r  r e f u s e s  t o  g r a n t
a r e c e i p t  f o r  i t ;

( b )  When a t e n a n t  bound t o  pay  o n  a c c o u n t  o f  r e n t  
h a s  r e a s o n  t o  b e l i e v e ,  ow ing  t o  a t e n d e r  h a v i n g  b e e n  r e f u s e d  
o r  a r e c e i p t  w i t h h e l d  o n  a p r e v i o u s  o c c a s i o n ,  t h a t  t h e  p e r s o n  
t o  whom h i s  r e n t  i s  p a y a b l e  w i l l  n o t  b e  w i l l i n g  t o  r e c e i v e
i t  a n d  t o  g r a n t  him a r e c e i p t  f o r  i t ;

( c )  When t h e  r e n t  i s  p a y g b l e  t o  c o - s h a r e r s  j o i n t l y
a n d  t h e  t e n a n t  i s  u n a b l e  t o  o b t a i n  t h e  j o i n t  r e c e i p t  o f  t h e
c o - s h a r e r s  f o r  t h e  money and  no p e r s o n  h a s  b e e n  em powered
t o  r e c e i v e  t h e  r e n t  on t h e i r  b e h a l f ;  o r

( * )  When t h e  t e n a n t  e n t e r t a i n s  a bona  f i d e  d o u b t  
a s  t o  who i s  e n t i t l e d  t o  r e c e i v e  t h e  S e n t ;

( 7 5 )  The report of the Select Committee dated 1 2 t h  February 
1 8 8 5 *  para 31 * S e le c t io n s♦ p# 405*



the tenant may present to the Court having ju r isd ic t io n  to  
enterta in  a su it  for the rent of h is tenure or holding  
an app lication  in  writing for permission to deposit in  
the Court the f u l l  amount of the money then due” *

B u t  t h e r e  w ere  c o n f l i c t i n g  i n t e r p r e t a t i o n s  o f  

t h e  e x p r e s s i o n  “ f u l l  amount o f  t h e  money t h e n  d u e ” i n  

t h e  c o n c l u d i n g  p o r t i o n  o f  s e c t i o n  61 ( 1 )  o f  t h e  A c t *  I n  

S i r d h a r  v* R a m e s w a r , i t  was h e l d  t h a t  t h e  w o od s  i n  s e c t i o n s  

61 a n d  62  o f  t h e  A c t  d i d  n o t  r e f e r  t o  t h e  am ount  o f  r e n t  

j u s t l y  due and  p a y a b l e  b u t  o n l y  t o  s u c h  r e n t  a s  t h e  t e n a n t ,  

a t  t h e  t i m e  o f  t h e  d e p o s i t ,  c o n s i d e r e d  t o  b e  t h e  r e n t  due  

a n d  p a y a b l e *  I n  d e l i v e r i n g  t h e  judgm ent  o f  t h a t  c a s e  

P a t h e r a m  C *J .  a n d  Ghosh J*  o b s e r v e d : - ^ ^

“The words ’ the f u l l  amount of the money then due1 

as they occur in  section  61 do not, as we read them, mean 

anything more than the words 'what he sh a ll  consider the 

amount of rent due from him at the date of the tender to 

the Zemindar' as they occur in  section  4 6  of the Bengal 

Act VIII of 1 8 6 9 ,  which has now been repealed by the Bengal 

Tenancy Act* The provision e n t it l in g  a tenant to deposit  

h is  rent in  Court were introduced for the f i r s t  time in  the 

year 186 2  (Bengal Act VI of 1 8 6 2 ) ,  with a view to protect  

the tenants from harassment by Zemindars, and to save them

( 7 6 )  ( 1 8 8 7 )  I . L . R .  15 C a l*  166*
( 7 7 )  I b i d . p .  1 6 9 .



f r o m  c o s t s ,  i n t e r e s t ,  and damages b e i n g  a w a r d e d  a g a i n s t  

them  i n  a s u i t  b y  t h e  Z em indar  f o r  t h e  r e n t ;  a n d  i t  a p p e a r s  

t o  u s  t h a t  t h e  w ords  i n  s e c t i o n  61 a n d  s e c t i o n  62 o f  t h e  

B e n g a l  T e n a n c y  A c t  h av e  no r e l a t i o n  w h a t s o e v e r  t o  t h e  

am ount o f  r e n t  j u s t l y  due o r  j u s t l y  p a y a b l e ,  b u t  o n l y  t o  

s u c h  r e n t  a s ; : t h e  t e n a n t  a t  t h e  t i m e  o f  t h e  d e p o s i t  c o n s i d e r s  

t o  b e  t h e  r e n t  due and  p a y a b l e 11 •

T h i s  v i e w  was f o l l o w e d  i n  S a s i b h u s a n  v .  U m a k a n t ( 7 8 )
(79)i n  w h i c h  B r e a c h c r o f t  and M o o k e r j e e ,  J . J . ,  s a i d '

"But t h e  p r o v i s i o n  o f  s e c t i o n  61 m u st  b e  t a k e n  

a l o n g  W ith  t h o s e  o f  s e c t i o n  62* S u b - s e c t i o n  ( 2 )  o f  s e c t i o n  

62 p r o v i d e s  t h a t  a r e c e i p t  g i v e n  under t h a t  s e c t i o n  s h a l l  

o p e r a t e  a s  an  a c q u i t t a n c e  f o r  t h e  amount o f  r e n t  p a y a b l e  

b y  t h e  t e n a n t  and  d e p o s i t e d  a s  a f o r e s a i d ,  i n  t h e  same manner  

a n d  t o  t h e  same e x t e n t  a s  i f  t h e  amount o f  r e n t  h a d  b e e n  

r e c e i v e d  b y  t h e  l a n d l o r d  or  t h e  p e r s o n  e n t i t l e d  t o  r e c e i v e  

i t .  T h i s  p r o v i s i o n  h a s  o b v i o u s l y  a n  i m p o r t a n t  b e a r i n g  

u p o n  t h e  q u e s t i o n  r a i s e d  b e f o r e  u s .  The l e g i s l a t u r e  h a s  

p r o v i d e d  t h a t  o n c e  a r e c e i p t  h a s  b e e n  g i v e n  b y  t h e  C o u r t  

a f t e r  a d e p o s i t  has b e e n  m a d e ,  t h e  r e c e i p t  o p e r a t e s  a s  an

7 8 )  ( 1 9 1 4 )  19 C.W.H. 1 1 4 3 .
7 9 )  I b i d . 1 1 4 6 .



a c q u i t t a n c e ,  f o r  no t  t h e  whole amount due ,  b u t  f o r  t h e

amount o f  r e n t  p a y a b l e  b y  t h e  t e n a n t  a n d  d e p o s i t e d  a s

a f o r e s a i d ,  i n  t h e  same manner and  t o  t h e  same e x t e n t  a s

i f  t h a t  amount o f  r e n t  h a s  b e e n  r e c e i v e d  b y  t h e  l a n d l o r d *

The e f f e c t  c l e a r l y  i s  t o  make t h e  amount d e p o s i t e d  o p e r a t e

a s  a p a r t  paym ent  o f  t h e  sum a c t u a l l y  d u e11*

S i m i l a r l y  i t  was h e l d  i n  Guana v* G u n a m a n i( 8 0 )

t h a t  a d e p o s i t  made by  a t e n a n t  un der  s e c t i o n  61 o f  t h e

B e n g a l  T e n a n c y  A c t  o f  t h e  amount o f  r e n t ,  w h i c h  he

c o n s i d e r s  bo n a  f i d e  t o  be  due and p a y a b l e ,  was  a v a l i d

d e p o s i t  u n d e r  t h e  s e c t i o n ,  t h o u g h  i t  f e l l  s h o r t  o f  t h e

am ount a c t u a l l y  due and o p e r a t e s  a s  an  a c q u i t t a n c e  f o r

t h e  amount p a y a b l e  b y  t h e  t e n a n t  and d e p o s i t e d  i n  t h e

sam e manner a n d  t o  t h e  same e x t e n t  a s  i f  t h e  amount h a d

b e e n  r e c e i v e d  b y  t h e  l a n d l o r d *  But a c o n t r a r y  v i e w  w as
( 6 1 )

t a k e n  i n  S a t i  P r a s a d  v* Monmotha , w h ere  i t  was h e l d  

t h a t  a d e p o s i t  i n  C o u rt  b y  a t e n a n t  o f  l e s s  t h a n  t h e  

am ount  o f  a r r e a r s  o f  r e n t  due was n o t  a v a l i d  d e p o s i t  

u n d e r  s e c t i o n  61 o f  th e  A c t *  I n  o r d e r  t o  rem o v e  t h e
/  Op \

d i f f i c u l t i e s  r a i s e d  by  t h e  C o u r t s  ,  t h e  l e g i s l a t u r e ,

( 8 0 )  ( 1 9 2 7 )  1 0 5  I . C .  5 2 .
(81  ) ( 1 9 1 3 ) 1 6  C.W.N. 8 4 .
( 8 2 ;  N o t e s  o n  c l a u s e  40 o f  t h e  B e n g a l  T e n a n c y

(Amendment)  B i l l ,  1 9 2 8  = t h e  C a l c u t t a  G a z e t t e
d a t e d  J u l y  1 2 ,  1 9 2 8 ,  P a r t  I V ,  p .  1 0 0 .



b y  t h e  B e n g a l  T e n a n c y  (Amendment)  A c t ,  1 9 2 8  am en ded  s e c t i o n

61 o f  t h e  A c t  s o  t h a t ,  t o  be  e n t i t l e d  t o  t h e  b e n e f i t  o f  t h e

s e c t i o n ,  t h e  r a i y a t 1 s  d e p o s i t  m ust  be  Ma sum n o t  l e s s  t h a n

the amount of the money then due11 • In consequence, a

deposit of rent without in terest  then due was not a

s u f f i c i e n t  d e p o s i t  w i t h i n  t h e  m ea n in g  o f  s e c t i o n  61 o f

the A c t ^ ^ #  On a v a lid  deposit being made by a r a iy a t #

the Court would give him a receipt for  i t  under the sea l  
(84)of the Court' * Such a receip t operated as an acquittance

( 8 5 )for  the amount of rent payable by him • When he 

deposited rent in  Court and the Court granted him a r e c e ip t ,  

the landlord had no right to intervene in the matter# In 

Sirdhar v# R a m e s w a r « Patheram C .J .,  observed:-

!lI f  a v e r i f i e d  a p p l i c a t i o n  i s  made t o  t h e  C o u r t ,  

a n d  i f  i t  c o n t a i n s  t h e  g r o u n d s  upon w h ic h  a n  a p p l i c a t i o n  

u n d e r  s e c t i o n  61 i s  a u t h o r i s e d  t o  be  m a d e ,  a n d  i f  i t  a l s o  

c o n t a i n s  t h e  p a r t i c u l a r s  w h ic h  must b e  m e n t i o n e d ,  t h e  

C o u r t  i s  bou nd  t o  r e c e i v e  t h e  r e n t  and g i v e  r e c e i p t  t o  t h e  

t e n a n t #  The C o u r t  i s  n o t  a u t h o r i s e d  a t  t h i s  s t a g e  o f  t h e

( 8 3 )  Shyam v# Bhanga ( 1 9 1 4 )  23 I . C .  7 7 7 ;  the report o f  the 
Rent Law C o m m i s s io n ,  1 8 8 0 ,  para 125#

( 8 4 )  The Bengal Tenancy A ct, 1 8 8 5 ,  sec# 6 2 ,  sub-sec# ( 1 ) ;
the report of the Rent Law Conxnission, 1 8 8 0 ,  para 125#

( 8 5 )  The Bengal Tenancy A ct, 1 8 8 5 ,  sec# 6 2 ,  sub-sec# ( 2 ) ;
the report of the Rent Law Commission, 1 8 8 0 ,  para 125*

( 8 6 )  ( 1 8 8 7 )  I . L . R .  15 C a l#  1 6 6 .



p r o c e e d in g ,  o r  a t  any subsequent  s t a g e ,  to  e n t e r  i n t o  a

J u d i c i a l  e n q u i r y  a s  t o  w h e t h e r  s u f f i c i e n t  g r o u n d s  i n  la w

e x i s t  e n t i t l i n g  t h e  t e n a n t  t o  make t h e  d e p o s i t . . . . .

T h e r e  i s  n o  m a c h in e r y  w h a t s o e v e r  p r o v i d e d  f o r  th e  C o u r t

t o  e n t e r  i n t o  a J u d i c i a l  e n q u i r y  i n  c o n n e c t i o n  w i t h  t h e

m a t t e r  o f  t h e  d e p o s i t ,  n o r  i s  t h e r e  a n y  p r o v i s i o n

e n t i t l i n g  t h e  Zem indar  t o  come i n ,  and  t o  b e  h e a r d ,  upon

t h e  s u b j e c t ” •

On t h e  d e p o s i t  b e i n g  a c c e p t e d ,  n o t i f i c a t i o n s  o f

t h e  r e c e i p t  o f  t h e  d e p o s i t  w ere  i s s u e d  a c c o r d i n g  t o  t h e

p r o v i s i o n  o f  t h e  A c t  and t h e  C o u r t  m i g h t  p a y  t h e  amount

o f  t h e  d e p o s i t  t o  any  p e r s o n  a p p e a r i n g  t o  i t  t o  be

e n t i t l e d  t o  t h e  s a m e ,  o r  m i g h t ,  i f  i t  t h o u g h t  f i t ,  r e t a i n

t h e  amount p e n d i n g  t h e  d e c i s i o n  o f  a C i v i l  C o u r t  a s  t o  t h e
( 8 7 )

p e r s o n  s o  e n t i t l e d  • I f  no payment was made b e f o r e  

t h e  e x p i r a t i o n  o f  t h r e e  y e a r s  from t h e  d a t e  o n  w h ic h  a 

d e p o s i t  was m ade ,  t h e  amount d e p o s i t e d  m i g h t ,  i n  t h e  

a b s e n c e  o f  a n y  o r d e r  o f  a C i v i l  C o u r t  t o  t h e  c o n t r a r y ,  

b e  r e p a i d  t o  t h e  d e p o s i t o r  upon h i s  a p p l i c a t i o n  and on  

h i s  r e t u r n i n g  t h e  r e c e i p t  g i v e n  by  t h e  C o u r t  w i t h  w h ic h  

t h e  r e n t  was d e p o s i t e d ^ ^ .  The l a n d l o r d  c o u l d  w i t h d r a w

(87) The Bengal Tenancy A c t ,  1885, s e c .  6 4 ,  s u b - s e c .  1.
( 8 8 )  I b i d . s u b - s e c .  2 .



t h e  m o n e y  fro m  t h e  C o u rt  e v e n  a f t e r  t h r e e  y e a r s .  I n  a 

P a t n a  c a s e ^ ^  i t  was h e l d  t h a t  t h e  p e r i o d  o f  l i m i t a t i o n  

f o r  t h r e e  y e a r s  p r o v i d e d  b y  t h e  A c t  was n o t  f o r  t h e  

p u r p o s e  o f  b a r r i n g  t h e  l a n d l o r d ’ s c l a i m  t o  w i t h d r a w  t h e  

m o n e y ,  b u t  f o r  t h e  p u r p o s e  o f  p r e v e n t i n g  t h e  t e n a n t  f r o m  

w i t h d r a w i n g  t h e  money b e f o r e  t h e  e x p i r a t i o n  o f  t h a t  p e r i o d .  

The t e n a n t  who d e p o s i t e d  r e n t  c o u l d  n o t  o b j e c t  t o  t h e  

l a n d l o r d ’ s  c l a i m  t o  w i t h d r a w  t h e  amount e v e n  a f t e r  t h e  

e x p i r y  o f  t h r e e  y e a r s  fro m  t h e  d a te  o f  d e p o s i t .

11 I n  o r d e r  t o  p r e v e n t  l a n d l o r d s  f r o m  h a r a s s i n g  

t e n a n t s  by  means o f  s u i t s  f o r  r e n t ,  w h ic h  t h e  l a t t e r  

h a v e  a l r e a d y  t e n d e r e d  by m o n e y -o r d e r  o r  d e p o s i t e d  i n  

C o u r t ' ^ 0 ^, i t  was p r o v i d e d  i n  s e c t i o n  6 4 A ,  i n s e r t e d  b y  

t h e  B e n g a l  T e n a n c y  (Amendment) A c t ,  1 9 2 8 ,  t h a t  11 i f  a l a n d l o r d  

o r  h i s  a g e n t  r e f u s e s  w i t h o u t  r e a s o n a b l e  c a u s e  t o  r e c e i v e  

pay m en t  o f  r e n t  r e m i t t e d  by  p o s t a l  m o n e y - o r d e r  o r  d e p o s i t e d  

i n  C o u r t ,  t h e  l a n d l o r d  s h a l l  be  p r e c l u d e d  f r o m  r e c o v e r i n g  

b y  s u i t  i n t e r e s t ,  c o s t s  o r  damages i n  r e s p e c t  o f  t h e  s a m e ,  

a n d  t h e  C o u rt  may i n  a d d i t i o n  award t o  t h e  t e n a n t  d am ages  

n o t  e x c e e d i n g  25  p e r  c e n t  on t h e  w h o le  amount c l a i m e d  b y  

t h e  p l a i n t i f f .  The p l e a  o f  t h e  e x i s t e n c e  o f  a n y  d i s p u t e

( 8 9 )  J a n k i  v .  Dwarka A . I . R .  1933 P a t .  2 1 9 .
( 9 0 )  N o t e s  on  c l a u s e  43  o f  t h e  B i l l  o f  1 9 2 8  = The C a l c u t t a

G a z e t t e e  d a t e d  J u l y  1 2 ,  1 9 2 8 ,  P a r t  I V ,  p .  1 0 0 .



a s  t o  t h e  amount o f  r e n t  o r  a r e a  o f  l a n d  o f  t h e  t e n u r e  o r

h o l d i n g  s h a l l  n o t  be  deem ed t o  b e  a r e a s o n a b l e  c a u s e  u n d e r

t h i s  s e c t i o n " • But when a l a n d l o r d  a c c e p t e d  r e n t ,  w h i c h

h a d  b e e n  d e p o s i t e d  o r  r e m i t t e d  b y  p o s t a l  m o n e y - o r d e r ,  t h e

f a c t  o f  h i s  a c c e p t a n c e  c o u l d  n o t  be  r e g a r d e d  i n  a n y  way

a s  e v i d e n c e  t h a t  he  had  a d m i t t e d  a s  c o r r e c t  a n y  o f  t h e

p a r t i c u l a r s  s e t  f o r t h  i n  t h e  a p p l i c a t i o n  f o r  p e r m i s s i o n

( 9 1 )t o  d e p o s i t  t h e  money o r  i n  t h e  p o s t a l  m o n e y - o r d e r  f o r m w

Sec* 3* Imposition of abwab

The i m p o s i t i o n  o f  abwab upon t h e  B e n g a l  r a i y a t s  

com m enced d u r i n g  t h e  r e v e n u e  a d m i n i s t r a t i o n  o f  t h e  M o g u ls

i n  I n d i a *  " J a f i e r  K han,  who d i e d  i n  1 7 2 5 ,  i n t r o d u c e d
( 9 2 )  ( 9 3 )the f i r s t  subahdari abwabv namely khas n av is i ,

(94)o r  a t r i f l i n g  f e e  t o  t h e  k h a l s a w  '  o f f i c e r s *  H i s  s o n -  

i n - l a w  and s u c c e s s o r s ,  S u j a h  u d d i n ,  i n t r o d u c e d  f o u r  

s u b a h d a r i  abwabs* A l i v e r d i  k h an  s u c c e e d e d  him and  a d d e d

( 9 1 )  The B e n g a l  T e n a n cy  A c t ,  1 8 8 5 ,  P r o v i s o  t o  s e c *  64A 
a s  i n t r o d u c e d  b y  t h e  Amending A c t  o f  19 2 8*

( 9 2 )  S i r  J o h n  S h o r e ’ s  M in u t e  d a t e d  1 8 t h  J u n e  1 7 8 9 ,  p a r a
3 4 ;  J*H . H a r i n g t o n ,  A n a l y s i s « v o l .  I l l ,  p* 2 3 6  f n ;
Mr* Grant’s Analysis of the Finances of Bengal *=
Appendix to the F if th  Report f r o m  the S e lec t  
Committee of the House of Commons, 1 8 1 2 ;  A* P h i l l ip s ,  
op*cit*. p* 1 7 9 ;  C iv il ia n , o p .c i t * . pp. 4 3 ,  50*  
Subahdari abwab = Viceroyal imposts (S ir  John Shore’s 
Minute dated 1 8 t h  June 1 7 8 9 ,  parar: 2 6  & 3 3 ) *

( 9 3 )  ’Khas n a v i s i ’ »  "An a r b i t r a r y  c e s s  f o r  t h e  paym ent  
o f  t h e  e s t a b l i s h m e n t  a p p o i n t e d  f o r  r e g i s t e r i n g  t h e  
a n n u a l  e n g a g e m e n t s  o f  Z e m i n d a r s ,  o r  o t h e r s ,  f o r  t h e  
r e v e n u e "  ( C i v i l i a n ,  o p . c i t * , p .  4 4 ) *

( 9 4 )  Khalsa « t r e a s u r y .



t h r e e  m o re 11̂ ”̂ *  S i r  J o h n  S h o re  c a l c u l a t e d  t h a t  t h e i r  

i m p o s i t i o n  am oun ted  t o  a n  i n c r e a s e  o f  a b o u t  3 3  p e r  c e n t  

u p o h  t h e  a s s e s s m e n t  o f  1 6 5 3 ,  w h i l e  t h e  i n c r e a s e  o f  t h e  Z e m i n d a r s 1 

e x a c t i o n s  fro m  t h e  r a i y a t s  c o u l d  n o t  b e  l e s s  t h a n  50  p e r  

c e n t ^ ^ *  E v e r y  Z e m in d a r . t a l u k d a r ,  f a r m e r  a n d  u n d e r 

f a r m e r  had  h i s  own s e t s  o f  a b w a b s » and t h e  r a i y a t s  h a d

( 9 7 )t o  p a y  them a l l  •

“ When t h e  Mogul a u t h o r i t i e s ” o b s e r v e d  F i e l d ,

” d e s i r e d  t o  l e v y  an  a d d i t i o n a l  sum , t h e  u s u a l  way o f  

a c c o m p l i s h i n g  t h i s  o b j e c t  was n o t  b y  i n c r e a s i n g  t h e  tumar  

o r  o r i g i n a l  amount o f  r e v e n u e  p a y a b l e  b y  t h e  Z e m in d a r  o r  

f a r m e r ,  b u t  b y  imposing a t a x  f o r  some p a r t i c u l a r  p u r p o s e  

w h i c h  was l e v i e d  i n  a f i x e d  p r o p o r t i o n  t o  t h e  o r i g i n a l  

,1umma o r  r e v e n u e *  The p u r p o s e s  o r  p r e t e x t s  f o r  w h ic h  t h e s e  

m i s c e l l a n e o u s  t a x e s  o r  abwabs w e r e  i m p o s e d  w e r e  n u m e r o u s • • * •

The Z e m in d a r s  i n  t h e i r  t u r n  l e v i e d  fro m  t h e  r a i y a t s  a l l  t h e  

ab w a b s  t h a t  t h e y  t h e m s e l v e s  h a d  t o  p a y ,  g e n e r a l l y  c o n t r i v i n g  

t o  make a p r o f i t  o u t  o f  t h e  t r a n s a c t i o n ;  a n d  t h e y  f u r t h e r  

i m p o s e d  a d d i t i o n a l  abwabs o f  t h e i r  own d e v i s i n g  a n d  f o r  

t h e i r  own b e n e f i t * • • •  The c e s s e s  l e v i e d  fro m  t h e  r a i y a t s

( 9 5 )  C.D. F ie ld , Digest * p* 1 9 9 ;  C.D. F ie ld ,  Landholding. 
pp# 4 4 1 - 4 2 ;  C.D. F ie ld , Bengal Code. para 6 8 ;  J.H. 
Harington, A nalysis . v o l. I I ,  p* 5 9  f« ;  C ivilian*  
op *cit* . pp* 5 0 - 5 1 ;  A. P h i l l ip s ,  o p * c it* * pp* 1 7 9 - 8 3 ;  
Mr* Grant’s Analysis of the Finances of Bengal*

( 9 6 )  M in u te  o f  S i r  J o h n  Sh o re  d a t e d  1 8 t h  J u n e  1 7 8 9 ,  p ara
4 1 ;  C.D. F ie ld , D ig est . p* 1 9 9 ;  C.D. F ie ld ,  Landholding 
p* 4 4 2 ;  C.D. F ie ld , Bengal Code* p. 8 6  fin* 1;  C iv il ia n ,  
op *cit* , p* 181 •

( 9 7 )  C.D. F ie ld , D ig est . p* 199*



were variously regulated and were generally  ca lcu la ted  at

so such in the rupee; the f i r s t  on the o r ig in a l (a s i l )

r e n t ,  and subsequent ones on the a s i l  plus the previous

c e s se s ’1 it'w as a ready method of increasing the

revenue without the trouble of a measurement and assessment
(99)and ca lcu la tion  of rates and tables o f commutation *

( 1 )
’’When the East India Company1,* observed Ghose, J*; ,

’’obtained the Dewany of Bengal they found a var ie ty  of 

ta x es , ca l led  abwabs, mahtuts e tc* , had been ind iscrim inate ly  

le v ie d  in addition to the asul or or ig in a l ground rent by 

the Government from the Zemindars, as a lso  by the Zemindars 

from the r a iy a ts* And from the Reports that were submitted 

by the o ff ic e r s  of the Company, after  in v es t ig a t io n  into  

the Revenue system, i t  would appear that in  the time of the 

Emperor Akbar, a tumar jama or standard assessment was 

f ix e d  upon the principle of d iv is ion  of the gross proceeds 

between the sovereign and the ra iyats in  cer ta in  proportions* 

This standard assessment was from time to time augmented*

But notwithstanding th is  standard assessment, various taxes  

were subsequently imposed upon the ra iya ts  by the farmers

(98)  C.D. F ie ld , Bengal Code, p* 76 ,  fti* 3 ;  C.D. F ie ld ,  
Landholding, p* 445* f j u  6.

(99)  C.D. F ie ld , D igest, p* 199*
(1 )  Radha v. Bal Kowar (1890) I.L.R. 17 Cal. 726 at

7 6 2 , f .b .



o f  l a n d  r e v e n u e  ( Z e m i n d a r s ) , a s  a l s o  b y  t h e  s u b a h d a r s

( v i c e r o y s )  upon t h e s e  f a r m e r s .  And t h e s e  t a x e s  w e r e  c a l l e d

abwab .jama i n  c o n t r a d i s t i n c t i o n  t o  t h e  a s u l  jama o r  o r i g i n a l

r e n t ,  a t  w h i c h  t h e  l a n d  was s u p p o s e d  t o  h a v e  b e e n  r a t e d  i n

t h e  t i m e  o f  Akbar o r  an  a n c i e n t  r e n t  f i x e d  a t  some l a t e r

p e r i o d *  The s u b a h d a r y  abwabs w e r e ,  i t  i s  s a i d ,  g e n e r a l l y

l e v i e d  upon t h e  s t a n d a r d  a s s e s s m e n t  i n  c e r t a i n  p r o p o r t i o n s

f r o m  t h e  Z e m in d a r s  , and t h e  l a t t e r  w ere  a u t h o r i s e d  t o

c o l l e c t  them fro m  t h e  r a i y a t s  i n  t h e  same p r o p o r t i o n s ;

b u t  a s  a m a t t e r  o f  f a c t ,  t h e  Z e m in d a r s  w e r e  l e f t  t o  t h e i r

own d i s c r e t i o n  and a r b i t r a r y  w i l l  t o  make a n y  new demands

a s  t h e y  p l e a s e d ,  and t h e r e  was no f i x e d  r u l e  or  p r i n c i p l e
(2 )

i n  l e v y i n g  t h e s e  i m p o s i t i o n s '  " •

Prom t h e  b e g i n n i n g  o f  B r i t i s h  R u l e  i n  B e n g a l  t h e  

L e g i s l a t u r e  was  a n x i o u s  t o  p r o t e c t  t h e  r a i y a t s  f r o m  t h e  

s t a n d i n g  e v i l s  o f  abwab* ,fI n  t h e  y e a r  1 7 7 2  ( 1 4 t h  M ay)11,  

s a i d ^ ^  Ghose  J * ,  ua R e g u l a t i o n ^  was p a s s e d ,  w h e r e b y  i t  

was d e c l a r e d  t h a t  a s e t t l e m e n t  s h o u l d  b e  made f o r  f i v e  

y e a r s ;  t h a t  t h e  f a r m e r s  s h o u l d  n o t  r e c e i v e  l a r g e r  r e n t s  

f r o m  t h e  r a i y a t s  t h a n  t h e  s t i p u l a t e d  am ount o f  t h e  p o t t a s ;

2 )  J *H .  H a r i n g t o n ,  A n a l y s i s r v o l *  I I ,  p* 19*
3 )  Radha v* B a l  Kowar ( 1 6 9 0 J I . L . R .  17  C a l*  7 2 6  a t  7 6 2  F * B .
4 )  P u b l i c  R e g u l a t i o n s  f o r  t h e  S e t t l e m e n t  and  C o l l e c t i o n  

o f  t h e  R e v e n u e  o f  1 4 t h  May 1772 = J*E* C o l e b r o o k e ,  
o p . c i t * * p .  1 9 0 ;  J*H . H a r i n g t o n ,  A n a l y s i s . v o l *  I I ,  
p# 12*



t h a t  t h e  p a y m en ts  made b y  t h e  f a r m e r s  t o  G o v er n m e n t  s h o u l d ,  

i n  l i k e  m a n n e r ,  be  a s s e s s e d  and  e s t a b l i s h e d ;  a n d  t h a t  no  

m a h t u t s ^ ^  o r  a s s e s s m e n t s  under  t h e  d e n o m i n a t i o n  o f  m a n g a n ^ ^  

s o o d ^ \  e t c . ,  o r  any o t h e r  abwab s h o u l d  b e  i m p o s e d  u p o n  

t h e  r a i y a t s  » a n d  t h o s e  a r t i c l e s  o f  abwab w h i c h  w e r e  o f  r e c e n t  

e s t a b l i s h m e n t  s h o u l d  be s c r u t i n i s e d ,  a n d  s u c h  a s  m i g h t  b e  

f o u n d  t o  b e  o p p r e s s i v e  and p e r n i c i o u s  s h o u l d  b e  a b o l i s h e d ,  

a n d  t h a t  a l l  n u z z u r s  and s a l a m i s  be  t o t a l l y  d i s c o n t i n u e d ^ ^ 11.

11 I n  t h e  same y e a r ,  t h e  C om m it tee  o f  C i r c u i t ,  w h i l e  

m a k in g  s e t t l e m e n t  f o r  f i v e  y e a r s  i n  some p a r t s  o f  B e n g a l ,  

f o u n d  i t  n e c e s s a r y  ' t o  fo rm  an e n t i r e  new h u s t a b u d  o r  

e x p l a n a t i o n  o f  t h e  diverse and c o m p le x  a r t i c l e s  w h ic h  w e r e  

t o  c o m p o se  t h e  c o l l e c t i o n s 1 ,  t h e s e  c o n s i s t i n g  o f  t h e  a s u l  

o r  o r i g i n a l  g r o u n d  r e n t  a n d  t h e  a b w a b s .  S u ch  abw abs  w h i c h  

a p p e a r e d  t o  b e  m o st  o p p r e s s i v e  w ere  a b o l i s h e d ,  and t h e  r e s t  

w e r e  r e t a i n e d ,  t h e y  b e i n g  c o n s i d e r e d  p a r t  o f  t h e  11 n e a t  r e n t s ' 1 

And i n  o r d e r  t o  p r e v e n t  t h e  fa r m e r  fro m  e l u d i n g  t h e  

r e s t r i c t i o n  i m p o s e d ,  t h e  c o m m i t t e e  p r e p a r e d  f o r m s  o f  p o t t a h s  

w h i c h  t h e  f a r m e r s  w ere  t o  g i v e  t o  t h e  r a i y a t s . s p e c i f y i n g  t h e  

c o n d i t i o n s  o f  t h e  l e a s e  a n d  t h e  ' s e p a r a t e  h e a d s  o r  a r t i c l e s  

o f  t h e  r e n t ' ^ ^ " •

( 5 )  ' M a h t u t ' s= fro m  m a t h a t t h e  h e a d :  c a p i t a t i o n  t a x e s .  
( E .H .  W h i n f i e l d ,  o p . c i t . . p .  75) »

( 6 )  ' Mangan1 s  a c e s s  o f  3 0  s e e r s  o f  t h e  p r o d u c e  p e r  
p l o u g h  ( R a m p in i ,  o p . c i t . , p .  2 7 5 ) *

( 7 )  1S o o d ' = i n t e r e s t .
( 8 ;  P u b l i c  R e g u l a t i o n s  f o r  t h e  S e t t l e m e n t  a n d  C o l l e c t i o n  

o f  t h e  R e v en u e  o f  1 4 t h  May 1 7 7 2 ,  A r t i c l e s  1 0 - 1 3 *
( 9 )  J . H .  H a r i n g t o n ,  A n a l y s i s . v o l .  I I ,  p p .  19#  2 0 .



" S u b s e q u e n t l y  i n  t h e  y e a r  1 787  ( 8 t h  J u n e ) ,  a n o t h e r

R e g u l a t i o n ^ w a s  p a s s e d ,  b y  t h e  5 0 t h  a r t i c l e  o f  w h i c h  i t

w as  d e c l a r e d  t h a t ,  w h e r e a s ,  n o t w i t h s t a n d i n g  t h e  o r d e r s  o f

G ov er n m e n t  i n  1772  p r o h i b i t i n g  t h e  i m p o s i t i o n  o f  m a h t u t

o r  a s s e s s m e n t ,  v a r i o u s  t a x e s  had  s i n c e  b e e n  i m p o s e d ,  t h e

C o l l e c t o r  s h o u l d  be e n j o i n e d  t o  e n f o r c e  t h a t  a r t i c l e ,  a n d

t h a t  i f  a n y  new t a x e s  be  i m p o s e d ,  he was t o  d e c r e e  t o  t h e

p a r t y  i n j u r e d  d o u b l e  t h e  amount e x t o r t e d " •

D u r i n g  t h e  mem orable  p e r i o d  i n  w h ic h  P e r m a n e n t

S e t t l e m e n t  was made a s t u p e n d o u s  e f f o r t  was  made t o  c h e c k

t h i s  e v i l *  L o r d  C o r n w a l l i s  was c o n v i n c e d  o f  t h e  n e c e s s i t y

o f  G overnm ent  i n t e r f e r e n c e  t o  p r e v e n t  t h e  i m p o s i t i o n  a n d

e x a c t i o n  o f  abwabs b y  t h e  Z e m i n d a r s * H i s  L o r d s h i p  i n  h i s
(11)c e l e b r a t e d  m i n u t e '  ' s a i d : -  " E v e r y  b e g a h  o f  l a n d  p o s s e s s e d  

b y  them  ( r a i y a t s ) must  ha ve  b e e n  c u l t i v a t e d  u n d e r  an e x p r e s s  

o r  i m p l i e d  a g r e e m e n t ,  t h a t  a c e r t a i n  sum s h o u l d  b e  p a i d  

f o r  e a c h  b e g a h  o f  p r o d u c e ,  a n d  no more* E v e r y  a b w a b ,  o r  

t a x ,  i m p o s e d  b y  t h e  Zem indar  o v e r  and a b o v e  t h a t  sum , i s  

n o t  o n l y  a b r e a c h  o f  t h a t  a g r e e m e n t ,  b u t  a d i r e c t  v i o l a t i o n  

o f  t h e  e s t a b l i s h e d  l a w s  o f  t h e  c o u n t r y .  T he  c u l t i v a t o r ,

( 1 0 )  G e n e r a l  R e g u l a t i o n s  f o r  t h e  c o n d u c t  o f  t h e  C o l l e c t o r s  
i n  t h e  R e v e n u e  D e p a r tm en t  o f  8 t h  J u n e  1 7 8 7  = J . E .  
C o l e b r o o k e ,  o p . c i t . , p .  2 5 3 ;  J . H .  H a r i n g t o n ,  A n a l y s i s . 
v o l .  I I ,  p .  53«

( 1 1 )  The G o v e r n o r - G e n e r a l ’ s  M in u te  d a t e d  3 r d .  F e b r u a r y ,  1 7 9 0 .



th erefore , has in  such case an undoubted r ight to  apply 

to Government for the protection of h is  property; and 

Government is  at a l l  times bound to afford him redress .

I do not h esita te  therefore to give i t  as my opin ion , that 

the Zemindars neither now nor evejj, could possess a right  

to impose taxes or abwabs upon the r y o ts ; and i f  from the o 

confusions which prevailed towards the c lo se  of the Mogul

government, or n eg lect, or want of information, s ince we have

had the possession of the country, new abwabs have been 

imposed by the Zemindars or farmers; that government has 

an undoubted right to abolish such as are oppressive , and 

have never been confirmed by a competent authority; and 

to esta b lish  such regulations as may prevent the practice  

of l ik e  abuses, in f u t u r e . . . .  Neither i s  prohibiting the 

landowner to impose new abwabs or taxes on the lands in  

c u lt iv a t io n ,  tantamount to saying to him, that he sh a ll  

not ra ise  the rents of h is  estates* The rents of an 

e s ta te  are not to be ra ised  by imposition of new abwabs 

or taxes on every begah o f  land in  cu lt iv a tio n ;  on the

contrary, they w il l  in the end, be lowered by such

im positions; for when the rate of assessment becomes so 

oppressive as not to leave the ryot a s u f f ic ie n t  share 

of the produce for the maintenance of h is  fam ily , and the j 

expenses of cu lt iv a tio n , be must at length desert the land.



No Z e m in d a r  c l a i m s  a r i g h t  t o  im p o se  new t a x e s  o n  t h e  l a n d  

i n  c u l t i v a t i o n ;  a l t h o u g h  i t  i s  o b v i o u s  t h a t  t h e y  h a v e  

c l a n d e s t i n e l y  l e v i e d  t h e m ,  when p r e s s e d  t o  a n s w e r  demands  

u p o n  t h e m s e l v e s ,  and t h a t  t h e s e  t a x e s  h a v e ,  f r o m  v a r i o u s  

c e a s e s ,  b e e n  p e r p e t u a t e d  t o  t h e  u l t i m a t e  d e t r i m e n t  o f  t h e  

p r o p r i e t o r  who im p o se d  th e m " .

Under t h e  a d m i n i s t r a t i o n  o f  L o r d  C o r n w a l l i s  i t  was  

l a i d  down i n  s e c t i o n  54 o f  t h e  D e c e n n i a l  S e t t l e m e n t  

R e g u l a t i o n  VIII o f  1793 t h a t  a l l  e x i s t i n g  abw abs s h o u l d  be  

c o n s o l i d a t e d  w i t h  t h e  a s a l  jama i n t o  o n e  s p e c i f i c  sum;  

a n d  s e c t i o n  55  o f  t h e  same R e g u l a t i o n  p r o h i b i t e d  t h e  

i m p o s i t i o n  o f  any  new abwab o r  mat h a t  upon  t h e  r a i y a t  

u p o n  a n y  p r e t e n c e  w h a t e v e r  upon p a i n  o f  a p e n a l t y  o f  t h r e e  

t i m e s  t h e  amount im p o s e d  f o r  t h e  e n t i r e  p e r i o d  o f  t h e  

i m p o s i t i o n *  By s e c t i o n  6 1 ,  s u i t s  b r o u g h t  o n  k a b u l i a t s * 

w h e r e i n  t h e  c o n s o l i d a t i o n  s h o u l d  a p p e a r  n o t  t o  h a v e  b e e n  

m a d e ,  w e r e  t o  be  d i s m i s s e d  w i t h  c o s t s *  T h i s  w as  t h e  l a w  

u n t i l  t h e  y e a r  1812* T h en  we ha v e  s e c t i o n  3 o f  R e g u l a t i o n  V 

o f  t h e  same y e a r ,  w h ic h  a l t e r e d  some o f  t h e  p r o v i s i o n s  o f  

t h e  R e g u l a t i o n  VIII o f  1 7 93  b u t  d e c l a r e d  t h a t  n o t h i n g  

c o n t a i n e d  s h o u l d  be  c o n s t r u e d  a s  s a n c t i o n i n g  or  l e g a l i z i n g  

t h e  i m p o s i t i o n  o f  a r b i t r a r y  o r  i n d e f i n i t e  c e s s e s ,  w h e t h e r  

u n d e r  t h e  d e n o m i n a t i o n  o f  a b w a b ,  m a t h a t . o r  a n y  o t h e r  

d e n o m i n a t i o n *  Then came s e c t i o n  10 o f  t h e  B e n g a l  R e n t



A c t ,  1 8 5 9  a n d  s e c t i o n  11 o f  t h e  B e n g a l  A c t ,  1 8 6 9  w h i c h  

p r o v i d e d  t h a t  u n d e r - t e n a n t s  o r  r a i y a t s * i f  a n y  sum w as  

e x a c t e d  f r o m  them  i n  e x c e s s  o f  t h e  sura s p e c i f i e d  i n  t h e  

p a t t a , w h e t h e r  a s  abwab o r  o n  any  o t h e r  p r e t e x t ,  w e re  

e n t i t l e d  t o  r e c o v e r  damages n o t  e x c e e d i n g  d o u b l e  t h e  amount  

s o  e x a c t e d *

Though  t h e  l a w  r e g a r d i n g  abwab w as  c o n s i d e r a b l y

c l a r i f i e d  i n  t h e  R e g u l a t i o n  o f  1793 n o t e d  a b o v e ,  t h e

c a s e - l a w  o n  t h e  s u b j e c t  was n o t  u n i f o r m .  I n  J e e a t o o l l a h
( 1 2 )v* J u g o d i n d r a x ,  i t  was h e l d  t h a t ,  i f  a Z em in d a r  dem anded

a c e s s  o v e r  and  a b o v e  t h e  o r i g i n a l  r e n t  a n d  t h e  r a i y a t

c o n s e n t e d  and  c o n t r a c t e d  to  pay i t ,  t h i s  demand a n d  t h e

o l d  r e n t  f o r m e d  a new r e n t  l a w f u l l y  c l a i m a b l e  u n d e r  t h e
( 1 3 )c o n t r a c t *  I n  Budhna v* J u g g e s s u r v ,  i t  was h e l d  t h a t  c e r t ^

p a y m e n t s  w h i c h  w e re  n o t  s o  much i n  t h e  n a t u r e  o f  c e s s e s  a s  

o f  r e n t  i n  k i n d  a n d  w h i c h  were  f i x e d  a n d  u n i f o r m  a n d  h a d  

b e e n  p a i d  b y  t h e  r a i y a t  fro m  t h e  b e g i n n i n g  a c c o r d i n g  t o  

l o c a l  c u s t o m ,  w e re  n o t  i l l e g a l  c e s s e s *  I n  J u g g o d i s h  v*  

T u r r i k o o l l a h ^  ^ ^ , i t  was r u l e d  t h a t  p a r a b i ^ ^ )  m i g h t  be  

r e c o v e r e d  i f  e x p r e s s l y  r e s e r v e d  i n  t h e  c o n t r a c t ,  i t  b e i n g  

a p a r t  o f  t h e  c o n s i d e r a t i o n  f o r  w h ic h  t h e  a g r e e m e n t  was

( 1 2 )  ( 1 8 7 4 )  2 2  W.R.  12 a t  13#
( 1 3 )  ( 1 8 7 5 )  2 2  W.R.  4 a t  5*
( 1 4 )  ( 1 8 7 5 )  2 4  W.R.  9 0 .
( 1 5 ) rP a r a b i  = f e s t i v a l  c e s s *



(16)entered into* In Sera.jgunge Jute Co. . v .  Torabdee , i t

was s a i d  t h a t  w here  a r a i y a t  had  f o r  many y e a r s  b e e n  p a y i n g
( 1 7 )

a t a l l a b  b e s h i  o f  two a n n a s  i n  e a c h  r u p e e  i n  a d d i t i o n

t o  t h e  a s a l  .jama o f  h i s  h o l d i n g  and t h e  tw o  p a y m e n t s  had

b e e n  c o n s o l i d a t e d  w i t h  t h e  a s a l  .jama a n d  t h e  t o t a l  w as
(18)

e n t e r e d  a s  o n e  sum i n  t h e  . jam abandiv a n d  a l s o  i n  t h e

r a i y a t 1s  r e c e i p t s  w h ic h  t h e y  f a i l e d  t o  p r o d u c e ,  i t  was

h e l d  t h a t  t h e  w h o le  was r e c o v e r a b l e *  I n  t h a t  c a s e  G a r t h

. ( 1 9 )G . J . ,  o b s e r v e d '

"The p r o v i s i o n  a g a i n s t  a r b i t r a r y  a n d  i n d e f i n i t e

c e s s e s  was made i n  f a v o u r  o f  t h e  r y o t  . b u t  i f  t h e  r y o t .

f o r  t h e  p u r p o s e  o f  p r e v e n t i n g  d i s p u t e s  w i t h  h i s  l a n d l o r d

a n d  f o r  s e c u r i n g  h i s  own i n t e r e s t s ,  t h o u g h t  f i t  t o  a g r e e

t o  make a d e f i n i t e  paym ent  t o  h i s  l a n d l o r d  i n  a d d i t i o n  t o

h i s  a s a l  jumma. t h e  l a w  r a t h e r  f a v o u r e d  s u c h  a r r a n g e m e n t s

a n d  s p e c i a l l y  p r o v i d e d  f o r  t h e i r  b e i n g  e n f o r c e d " *

In Mahomed Fayez v* Jamoo 2̂0^. i t  was held that a condition

i n  a l e a s e ,  t h a t  a t e n a n t  w o u ld  pay  t o  t h e  l a n d l o r d

c o l l e c t i o n  c h a r g e s ,  c o u l d  be  e n f o r c e d  i f  t h e  c o n d i t i o n  was

( 1 6 )  ( 1 8 7 6 )  2 5  W.R. 252*
( 1 7 )  t a l l a b  b e s h i  s  t a l l a b  means o n  demand; b e s h i  m ean s  

m ore;  m ore  o n  demand#
( 1 8 )  .jamabandi s  r e n t - r o l l *
( 1 9 )  Sera.1,gunge J u t e  C o .  « v* T o r a b d e e  ( 1 8 7 6 )  2 5  W.R. 2 5 2  

a t  25^#
( 2 0 )  ( 1 8 8 2 )  I . L . R .  8 Cal*  730*



d e f i n i t e  a n d  c e r t a i n  i n  i t s  n a t u r e  and f o r m e d  p a r t  o f  t h e  

c o n s i d e r a t i o n  f o r  t h e  l e a s e .

The subject matter came up before the P u ll Bench
(21 )in  Chultan v . Tilukdari' ' in  which i t  was decided that where 

i t  was not a c tu a lly  proved that abwabs were paid or payable 

before the time of the Permanent Settlem ent, a landlord  

was not le g a l ly  e n t it le d  to recover them as against h is  

r a iy a t s . even assuming that by the custom of the esta te  

the ra iyats  and their  ancestors before them paid such 

abwabs for a great number of years. In that case Garth 

C.J. sa id  .t-

111 c o n s i d e r  t h a t  t h e  R e g u l a t i o n  o f  1 7 9 3  * a s  w e l l  

a s  t h e  R e n t  Law o f  1 8 59 *  i n t e n d e d  t o  p u t  an  e n d  t o  t h e  

abwab s y s t e m ,  and t o  r e n d e r  them i l l e g a l .  I t  h a s  b e e n  

a r g u e d  t h a t  t o  a b o l i s h  t h i s  s y s t e m  i s  c o n t r a r y  t o  t h e  

w i s h e s  o f  b o t h  l a n d l o r d s  a n d  r y o t s . and  I  b e l i e v e  t h a t  

t o  b e  t r u e .  L a n d l o r d s  o f t e n  f i n d  i t  a c o n v e n i e n t  means  

o f  e n h a n c i n g  t h e i r  r e n t s  i n  an  i r r e g u l a r  w a y;  a n d  t h e  

r y o t s . a s  a r u l e ,  w o u l d  f a r  r a t h e r  s u b m i t  t o  pay  abw abs  

t h a n  h a v e  t h e i r  a s s u l  r e n t  i n c r e a s e d .  B u t  t h e  s y s t e m

( 2 1 )  ( 1 8 8 5 )  I . L . R .  11 C a l .  1 7 5 ,  F . B .
( 2 2 )  i b i d . p .  1 8 0 .



a p p e a r s  t o  me t o  b e  c l e a r l y  i l l e g a l ,  and  I  c o n s i d e r  t h a t

t h e  C i v i l  C o u r t s  s h o u l d  do t h e i r  b e s t  t o  p u t  an  e n d  t o  i t ” •

T h a t  d e c i s i o n  o f  t h e  P u l l  B e n c h  was a f f i r m e d  o n

appeal by the Jud ic ia l Committee of the Privy Council* In
( 2 3 )

d e l i v e r i n g  t h e  Judgm ent  L o r d  M a c n a g h ten  o b s e r v e d '

"T h ey  a r e  d e s c r i b e d  i n  t h e  jOjaint  a s  ' o l d  u s u a l  

a b w a b s ' ; a n d  t h e y  a r e  a l s o  d e s c r i b e d  a s  abwabs i n  t h e  o l d  

Z e m i n d a r i  a c c o u n t s *  I t  se em s  t o  t h e i r  L o r d s h i p s  t h a t  t h e  

H i g h  C o u r t  was p e r f e c t l y  r i g h t  i n  t r e a t i n g  them a s  abw abs  

a n d  n o t  a s  p a r t  o f  t h e  r e n t .  U n q u e s t i o n a b l y  t h e y  h a v e  

b e e n  p a i d  f o r  a l o n g  t i m e ;  how l o n g  d o e s  n o t  a p p e a r .  T h e y  

a r e  s a i d  t o  have  b e e n  p a i d  a c c o r d i n g  t o  l o n g - s t a n d i n g  

c u s t o m *  W hether  t h a t  means t h a t  t h e y  w e re  p a y a b l e  a t  t h e  

t i m e  o f  t h e  P erm an en t  S e t t l e m e n t  or  n o t  i s  n o t  p l a i n *  I f  

t h e y  were  p a y a b l e  a t  t h e  t i m e  o f  t h e  P erm a n e n t  S e t t l e m e n t ,  

t h e y  o u g h t  t o  h a v e  b e e n  c o n s o l i d a t e d  w i t h  t h e  r e n t  u n d e r  

s e c t i o n  54  o f  R e g u l a t i o n  V I I I  o f  1793* b e i n g  s o

c o n s o l i d a t e d ,  t h e y  c a n n o t  now be r e c o v e r e d  u n d e r  s e c t i o n  

61 o f  t h e  R e g u l a t i o n .  I f  t h e y  w ere  n o t  p a y a b l e  a t  t h e  

t i m e  o f  t h e  P erm an en t  S e t t l e m e n t ,  t h e y  w o u ld  come u n d e r

( 2 3 )  Tilukdari v . Chultan ( 1 8 8 9 )  I.L.R. 17 Cal. 131 at 
1 3 6 ,  P . O .



t h e  d e s c r i p t i o n  of th e  new abwabs in  s e c t i o n  55; and th ey

would be i n  t h a t  case i l l e g a l " ,

n o tw i th s ta n d in g  th e  s t a t u t o r y  p r o h i b i t i o n s  the

Zemindars co n t in ued  to  impose abwabs upon th e  t e n a n t s .  The

s u b j e c t  a t t r a c t e d  the  a t t e n t i o n  of the  Bengal Government;

an enqu iry  was i n s t i t u t e d  by S i r  George Campbell i n  1872

to  f i n d  out the  n a tu re  of abwab and th e  e x t e n t  to  which

the  e v i l  had gone so t h a t  measures might be ta k e n  f o r

a b o l i s h i n g  them w ith  a s t r o n g  hand. The r e s u l t  o f  the

v e ry  c a r e f u l  e n q u i r i e s  showed t h a t  abwabs were of  g e n e r a l

p re v a len ce  a l l  over Bengal and t h a t  they  had not  been

d im in ished  s in c e  the  Permanent S e t t l e m e n t ,  The r e p o r t

f u r t h e r  showed t h a t  the Zemindars r e a l i z e d  27 i tem s  of
(24)abwabs from th e  r a i y a t s v •

I t  may be observed here  t h a t  such o p p re s s io n  of th e  

t e n a n t r y  was not u n p a r a l l e l  i n  the  h i s t o r y  o f  Europe ,  Under 

th e  f e u d a l  system the  l o r d  e x a c te d  c e r t a i n  c la im s  from the  

v a s s a l  which were s i m i l a r  to  c e r t a i n  abwabs imposed upon 

th e  Bengal r a i y a t s .  These were known as ' a i d s 1, "The L o rd " ,  

s a i d  F i e l d ,  "was e n t i t l e d  to  a id s  under c e r t a i n  c i r c u m s ta n c e s  

e , g . ,  to  ransorn h i s  person  i f  he were t a k e n  c a p t i v e ;  to  make

(24)  The Bengal A d m in is t r a t io n  Report  1872-73, C h ap te r  I ,  
pp. 21-26; Major B a r i n g ' s  speech i n  th e  L e g i s l a t i v e  
Council  d a ted  13th March 1883 = S e l e c t  ions  pp. 112-13*



h i s  e l d e s t  s o n  a k n i g h t ;  t o  g i v e  a m a r r i a g e  p o r t i o n  t o  h i s
u>-tA

e l d e s t  d a u g h t e r ;  t o  f i t  o u t  a n  t o  t h e  H o i

The e x i g e n c i e s  upon w h ic h  a i d s  m i g h t  be  dem anded w e r e  n o t  

v e r y  w e l l  d e f i n e d  and w h e r e  t h e  l o r d  was p o w e r f u l ,  t h i s  

r i g h t  was  t o o  o f t e n  e x e r c i s e d  u n r e a s o n a b l y  a n d  o p p r e s s i v e l y * *  

T he  l e a r n e d  a u t h o r  e l s e w h e r e  s a i d  t h a t  "we f i n d  a g r i c u l t u r a l  

s e r v i c e s  v a r y i n g  from  t r i f l i n g  b u r d e n s  ^  f o r c e d  l a b o u r  

a n d  s e r f d o m ;  a n d  o c c a s i o n a l l y  l a n d  was h e l d  p a r t l y  o n  t h e s e  

s e r v i c e s ,  a n d  p a r t l y  on r e n t  s e r v i c e  r e n d e r e d  i n  m oney  o r  

i n  k i n d *  The commonest m e c h a n i c a l  a r t s  w ere  c a r r i e d  o n  b y  

p e r s o n s ,  who h e l d  l a n d s  o n  c o n d i t i o n  o f  w o r k i n g  a t  t h e i r  

c r a f t  f o r  t h e i r  p a t r o n s *  I n  f i n e ,  t h e  l o r d  d e p e n d e d  upon  

t h e  f e u d a l  t e n u r e  f o r  t h e  p r o v i s i o n s  t h a t  s u p p l i e d  h i s  

t a b l e  -  f o r  t h e  wood t h a t  b u r n t  on h i s  h e a r t h  -  f o r  t h e  

l a b o u r  t h a t  c u l t i v a t e d  h i s  home fa rm  -  f o r  t h e  s e r v i c e  o f  h i s  

d o m e s t i c s  -  f o r  t h e  m i n i s t r a t i o n s  o f  l u x u r y  -  a n d  e v e n  f o r  

t h e  e n j o y m e n t  o f  v i c e ”

B u t  r e t u r n i n g  t o  t h e  s i t u a t i o n  i n  B e n g a l ,  we f i n d  t h a t  

i n  1 8 8 0  t h e  Government d e t e r m i n e d  t o  put  a s t o p  t o  t h e  

i m p o s i t i o n  o f  abwab upon t h e  t e n a n t s  b y  l e g i s l a t i o n .

S p e a k i n g  o f  t h e  n e c e s s i t y  o f  s u c h  l e g i s l a t i o n  M ajor  B a r i n g

( 2 5 )  C . D .  F i e l d ,  L a n d h o l d i n g , p .  1 0 ;  R . H .  H o l l i n g b e r y ,
The Zemindary S e t t le m e n t  of  Bengal ( C a l c u t t a ,  Brown & 
Company, 1879) j v o l .  2 ,  pp. 195# 354.

( 2 6 )  C . D .  F i e l d ,  L a n d h o l d i n g , p .  1 2 .

A l a n d .



(27)
s a i d : -  ftI t  w i l l  be borne i n  mind t h a t ,  a s  c o u ld  r e a d i l y  be 

shown by r e f e r e n c e  to  contemporaneous l i t e r a t u r e ,  one o f  t h e  

c h i e f  o b j e c t s  of th e  au th o rs  o f  the  Permanent S e t t l e m e n t  was 

to  p re v en t  th e  lev y  o f  abwabs, or i l l e g a l  c e s s e s .  Nothing 

i s  more c l e a r  th a n  t h a t  t h i s  o b j e c t  has n o t  been a t t a i n e d " *

To a t t a i n  th e  o b je c t  in  view i t  was p ro v id ed  i n  s e c t i o n  71 , 

c l .  2 o f  th e  d r a f t  B i l l  of th e  Rent Law Commission, 1880 

and s e c t i o n  123 of the  Bengal Tenancy B i l l ,  1883 t h a t  " a l l  

im p o s i t io n s  upon t e n a n t s  under the  denom ination  of abwab, 

m ahtu t  o r  o th e r  a p p e l l a t i o n s ,  i n  a d d i t i o n  to  th e  a c t u a l  

r e n t ,  s h a l l  be i l l e g a l ,  and a l l  s t i p u l a t i o n s  and r e s e r v a t i o n s  

f o r  th e  payment of such s h a l l  be v o id " .

An amendment was proposed i n  th e  L e g i s l a t i v e  C o u n c i l  

by Mr. P.M. LIukerji to  add the  fo l lo w in g  e x c e p t io n  to  t h i s  

s e c t i o n : -

"E x cep t ion  -  Bonus or sa lam i p a id  t o  th e  l a n d l o r d  

by r a i y a t  i n  c o n s i d e r a t io n  of the fo rm er a l lo w in g  th e  

l a t t e r  to  do an a c t  which he i s  not l a w f u l l y  e n t i t l e d  to  do 

s h a l l  no t  be deemed an im p o s i t io n  w i th in  th e  meaning o f  t h i s  

s e c t i o n "  ( ^ ) .

"The p r i n c i p l e  of t h i s  amendment", s a i d  th e  mover,

" i f  I  r e c o l l e c t  r i g h t ,  was no t  o b je c te d  to  by th e  S e l e c t

(27)  S e l e c t i o n s , p. 112.
(28) I b i d . p. 579.



Committee when the  q u e s t io n  was d iscussed*  C o n s id e r in g

th e  v e r y  heavy p e n a l t i e s  which th e  s e c t i o n  imposes f o r  th e

c o l l e c t i o n  of any sum over and above th e  a c t u a l  r e n t ,  i t

i s ,  I  t h i n k ,  n ec es sa ry  t h a t  an ex c e p t io n  o f  t h i s  k in d  s h o u ld

be e x p r e s s l y  i n s e r t e d  i n  the B i l l  f o r  th e  purpose  o f  g i v i n g

p r o t e c t i o n  to  th e  l a n d l o r d  i n  those  c a s e s  i n  which  he r e c e i v e s

a bonus or sa lam i from th e  r a i y a t  f o r  a l lo w in g  him to  do

what he o th e rw ise  would have no law fu l  power t o  do; as  f o r

i n s t a n c e ,  when the  l a n d l o r d  a l low s the r a i y a t  to  make an

e x c a v a t io n  and take  e a r t h  f o r  making b r ic k s *  I n  such c a s e s

th e  sa lam i  which the Zemindar g e t s  from th e  r a i y a t  s h o u ld
(29)be exempted from th e  o p e r a t io n  of t h i s  s e c t i o n ” v • In  

s u p p o r t in g  th e  amendment Mr* S.B.V.N* Mandlik s a i d : -  "The 

Government does g e t  such f e e s  i n  e s t a t e s  which a r e  n o t  

perm anen t ly  s e t t l e d  i n  the  Bombay Presid&ngy, P e rh a p s  t h e  h on ’ b le  

member i n  charge  might r e c o n s i d e r  th e  m a t t e r " ( 30 ) m I n  r e p iy  

to  t h e  amendment S i r  S t e u a r t  Bayley  s a i d : -  "Vtfe have 

c o n s i d e r e d  th e  matter* V/e t h i n k  th e r e  i s  no o b j e c t i o n  to  

t h e  p r i n c i p l e  which the  amendment l a y s  down, bu t tw e  a r e  

v e r y  much a f r a i d  of i t s  p r a c t i c a l  o p e ra t io n *  The s u b s t a n t i v e  

law has been k ep t  as  i t  i s ,  and the  o ld  r u l i n g s  w i l l  be

(29 )  I b i d *
(30)  I b i d * p.  580



a p p l i c a b l e  to  i t #  Whatever i s  not i l l e g a l  now w i l l  n o t  

be i l l e g a l  under t h i s  B i l l ;  what i s  i l l e g a l  now w i l l  

c o n t in u e  to  be i l l e g a l  s t i l l #  We have n o t  v e n t u r e d  t o  to u c h  

th e  s e c t i o n ,  and f o r  t h i s  r e a s o n  I  t h i n k  i t  would be unwise
(31)

to  pu t  i n  th e  p roposed  e x c e p t io n 11* # The amendment was

t h e n  put  to  v o te  and neg a t iv ed #  F i n a l l y  th e  L e g i s l a t u r e

e n a c t e d  i n  s e c t i o n  74 of  th e  Bengal Tenancy A c t ,  1885 t h a t

" A l l  im p o s i t io n s  upon t e n a n t s  under the  d enom ina t ion  o f

abwab, m ah tu t ,  o r  o th e r  l i k e  a p p e l l a t i o n s ,  i n  a d d i t i o n  t o

th e  a c t u a l  r e n t ,  s h a l l  be i l l e g a l ,  and a l l  s t i p u l a t i o n s

and r e s e r v a t i o n s  f o r  th e  payment of  such s h a l l  be void*1.

R e f e r r i n g  to  t h i s  s e c t i o n  t h e i r  L o rdsh ip s  of t h e  J u d i c i a l
(32)Committee of the  P r iv y  C ou nc i l  s a i d

"That s e c t i o n  has a long  l e g i s l a t i v e  h i s t o r y  b e h in d  

i t  from 1791 t o  1885#••••  th e  o b je c t  of th e  whole s e r i e s  

o f  enac tm ents  from the  R e g u la t io n s  o f  1791 t o  Act V I I I  of 

1885# was to  p rev en t  e x a c t io n s  from t e n a n t s  beyond th e  r e n t  

s p e c i f i e d  i n  t h e i r  p a t t a « when th e r e  was o n e ,  and i f  t h e r e  

was no w r i t t e n  engagement, beyond what was th e  r e n t  a c t u a l l y  

p a y a b le ,  w hether  by v e r b a l  agreement o r  by v i r t u e  o f  

custom11 #

(31)  I b i d #
(32)  Rani C h a t t r a  Kumari v# W»W« Broucke (19?7)  32 C.W.R. 

260 a t  263 ,  P.O.



To s to p  the im p o s i t io n  of  abwab t h e  l e g i s l a t u r e

n o t  on ly  d e c la r e d  i t  i l l e g a l  bu t  a l s o  p ro v id e d  i n  s e c t i o n  

75 o f  the  A c t ,  a p e n a l ty  f o r  e x a c t io n s  by a l a n d l o r d  from 

a t e n a n t  of any sum i n  excess  of the  r e n t  payable*  That  

s e c t i o n  ran  t h u s : -

"75* Every t e n a n t  from whom, ex c ep t  under any 
s p e c i a l  enactment f o r  the  time being  i n  f o r c e ,  any sum 
o f  money o r  any p o r t i o n  o f  the  produce o f  h i s  l a n d  i s  
e x a c t e d  by h i s  l a n d lo r d  in / e x c e s s  of th e  r e n t _ ( o r  r o a d  
c e s s  o r  pub l ic  works ce ss )*  ; (o r  i n t e r e s t )  ( - ^ '  l a w f u l l y  
payab le  may, ( s u b j e c t  to  th e  second p ro v is o  to  s u b - s e c t i o n  
2 o f  s e c t i o n  7 4 ) wi t h i n  s i x  months from th e  d a te  of 
t h e  e x a c t i o n ,  i n s t i t u t e  a s u i t  to  r e c o v e r  from th e  l a n d l o r d  
i n  a d d i t i o n  t o  the  amount or va lue  of  what i s  so e x a c t e d ,  
su ch  sum by way of p e n a l ty  as the Court  t h i n k s  f i t ,  no t  
exceed ing  two hundred ru p e e s ;  o r ,  when double  th e  amount 
o r  v a lu e  o f  what i s  so e x a c ted  exceeds two hundred  r u p e e s ,  
n o t  exceeding double t h a t  amount or v a l u e " •

(33)  The words " o r  ro ad  ce ss  or  p u b l ic  work c e s s "  were i n s e r t e d
by s e c t i o n  3 (1) of th e  Bengal Tenancy (Amendment) A c t ,
1919 (Bengal Act I I I  of  1919)*

(3 4 )  The words " o r  i n t e r e s t "  were i n s e r t e d  f o r  W estern
Bengal by s e c t i o n  17 of th e  Western B engal  Tenancy (
(Amendment) A c t ,  1907 and f o r  E a s t e r n  Bengal r by 
s e c t i o n  17 of th e  E a s t e r n  Bengal and Assam Tenancy 
(Amendment) A c t ,  1908.

(3 5 )  The words and f i g u r e s  with  b r a c k e t  were i n s e r t e d  by 
s e c t i o n  3 (2 )  of the  Bengal Tenancy (Amendment) A c t ,
1919* s e c t i o n  74 (2) r a n  t h u s : -  " A l l  im p o s i t i o n s  
upon t e n a n t s  of ro a d  ce s s  o r  p u b l ic  works c e s s ,  o r  
of b o th ,  -
(a )  i n  excess  of the  r e n t  amount f i x e d  by c l a u s e  (2)  
of s e c t i o n  41 of th e  Cess A c t ,  1880, o r
(b)  on any s c a le  in  excess  of t h a t  r e q u i r e d  by c l a u s e
(3) of t h a t  s e c t i o n ,
l e v i e d  i n  a d d i t i o n  to the  a c t u a l  r e n t ,  s h a l l  be i l l e g a l ,  
and a l l  s t i p u l a t i o n s  and r e s e r v a t i o n s  f o r  payment o f  
any such excess  c o n ta in e d  i n  any c o n t r a c t  made between 
a l a n d l o r d  and a t e n a n t  on or a f t e r  th e  13t h  day of 
O c to b e r ,  1880, s h a l l  be v o id :

P rov ided  t h a t  no th ing  in  t h i s  s u b - s e c t i o n  s h a l l  
a f f e c t  th e  terms of a w r i t t e n  c o n t r a c t  r e g i s t e r e d  
be fo re  th e  commencement of th e  Bengal Tenancy 

(contd* o v e r le a f )*



In  the  year  1938, the  l e g i s l a t u r e  i n t r o d u c e d  a

new s e c t i o n  74A by the  Bengal Tenancy (Amendment A c t)  of 

t h a t  y e a r ,  p rov id ing  a f i n e  f o r  r e a l i z a t i o n  of  abwab; th e  

new s e c t i o n  made r e a l i z a t i o n  o f  abwab an o f f e n c e  p u n is h a b le  

i n  a C r im ina l  C ourt .  I t  r a n  as  fo l low s

”74A. (1) I f  a l a n d l o r d  o r  h i s  ag e n t  r e a l i s e s
from a t e n a n t  any im p o s i t io n  d e c la r e d  under s u b - s e c t i o n
(1 )  o f  S e c t io n  74 to  be i l l e g a l ,  such l a n d l o r d  o r  a g e n t ,  
as  th e  case  may b e ,  s h a l l  be l i a b l e  to  th e  same f i n e ,  to  
be imposed i n  th e  same manner, as in  s u b - s e c t i o n  (3 )  of 
s e c t i o n  58 and th e  p ro v i s io n s  of s u b - s e c t i o n  ( 4 ) ,  (7 )  and
(8)  of  the  s a i d  s e c t i o n  r e l a t i n g  to i n q u i r y ,  f i n e  and 
p rocedure  s h a l l ,  m u ta t i s  mutandis and so f a r  as  may b e ,  
a p p ly  to  proceedings  under t h i s  s e c t i o n ’*.

” (2) An appeal  s h a l l  l i e  to  the  D i s t r i c t  Judge 
a g a i n s t  an o rde r  imposing a f i n e  under t h i s  s e c t i o n ,  and 
th e  o rd e r  passed  by the  D i s t r i c t  Judge on such a p p e a l  
s h a l l  be f i n a l ” .

"(3) The imposition of  a f i n e  on a l a n d l o r d  or 
l a n d l o r d ’s agen t  under t h i s  s e c t i o n  s h a l l  no t  o p e r a t e  as  
& b a r  to  the  i n s t i t u t i o n  of a s u i t  under s e c t i o n  75” •

S u b - s e c t io n  (1) speaks of  ’’l a n d l o r d  or  a g e n t” , b u t  the

l a n d l o r d  and h is  agent cou ld  bo th  be f i n e d  i f  t h e y  were

found  to  be g u i l t y  of  r e a l i s i n g  an i l l e g a l  im p o s i t i o n .

But i f  th e  l a n d l o r d  cou ld  prove t h a t  th e  agen t  r e a l i s e d

th e  amount on h i s  own r e s p o n s i b i l i t y ,  w i th o u t  any a u t h o r i t y

c o n td .  from prev ious  page)
35) (Amendment) A c t ,  1919s

Prov ided  a l s o  t h a t ,  s u b j e c t  to  th e  p r o v i s io n s  
o f  s e c t i o n  72 of th e  c o n t r a c t  A c t ,  1872, no s u i t  
s h a l l  l i e  f o r  th e  re co v e ry  of an y th in g  p a id  b e fo re  
the commencement of the  Bengal Tenancy (Amendment) 
A c t ,  1919, on account of th e  im p o s i t io n s  r e f e r r e d  
to  i n  s u b - s e c t io n  ( 2 ) ” •



from the  l a n d l o r d ,  he cou ld  be exempted £rom l i a b i l i t y 9

Now we pass t o  th e  q u e s t io n s  what was and what was

n o t  an abwab. We have seen  above t h a t  s e c t i o n  74 of  th e

Act d e c la r e d  t h a t  a l l  im p o s i t io n s  i n  ex cess  o f  th e  a c t u a l

r e n t  would be i l l e g a l .  The q u e s t io n ,  t h e r e f o r e ,  w hether

a p a r t i c u l a r  sura c la im ed was an abwab or  n o t  would p r i m a r i l y
(37)t u r n  upon the  meaning of the  words " a c t u a l  r e n t  • Rent

(38)
was d e f in e d  i n  the  Act a s  "whatever i s  l a w f u l l y  payab le

o r  d e l i v e r a b le  i n  money or  k in d  by a t e n a n t  to  h i s  l a n d l o r d

on account  of the  use or o c c u p a t io n  o f  th e  l a n d  h e l d  by

th e  t e n a n t " .  I n  Rani C h a t t r a  Kumari v .  V/.W. B ro u ck e^ ^ .

t h e i r  Lordsh ips  of the  J u d i c i a l  Committee o f  the P r i v y

C ou n c i l  observed  t h a t  " th e  words ’a c t u a l  r e n t ’ i n  s e c t i o n

74 canno t  be taken  to  mean e i t h e r  a f a i r  and e q u i t a b l e  r e n t

or  r e n t  a t  customary o r  pargana r a t e s " .  A f t e r  th e  p a s s in g

of  th e  Bengal Tenancy A c t ,  1885* th e r e  was a P u l l  Bench
(40)d e c i s i o n  i n  Radha v .  Balkowar where the q u e s t i o n  was 

w hether  c e r t a i n  c e s se s  d e s ig n a te d  as  s a r a k ^  ^ , b a t t a ^ 2 ^! 

k h a r a c h ^ ^ . n eg ^ ^  were r e a l i z a b l e  from th e  t e n a n t .

The f in d i n g s  were t h a t  the r e n t  was Rs. 1 8 -1 0 -6 ,  t h a t  th e

(36)  Manasha v .  J a lk a d a r  (1942) 46 C.W.N. 887*
(37)  Rani C h a t t r a  Kumari v .  V/.W. B ro uck e . (1927) 32 C.W.N.

260 , P .C.
(38 )  The Bengal Tenancy A c t ,  1885* s e c .  3 (13)* T h is  

d e f i n i t i o n  was numbered as c la u se  (5) o r i g i n a l l y .
(39)  (1927) 32 C.W.N. 260 a t  264, P.C.
(40)  (1890) I .L .R .  17 C a l .  726 P .B .
( 4 1 ) ’ s a r a k 1 = v i l l a g e  path* A c e s s  f o r  t h e  m ain tenance

of v i l l a g e  pa th  was known as s a r a k  (Radha v .  Balkowar 
(1890) I .L .R .  17 C a l .  726 a t  727 P.B.') '.

( c o n td .  o v e r l e a f ) .



d i f f e r e n c e  between the  r e n t a l  and Rs. 2 2 -2 -0  which was

c la im ed  by th e  l a n d l o r d  was made up of th o s e  i t e m s ,  and

t h e y  had been r e a l i z e d  f o r  a long time w i th  th e  r e n t

w i th o u t  s p e c i f i c a t i o n  i n  th e  r e n t  r e c e i p t s .  I t  was a rg u ed

t h a t  the  l a n d l o r d  was e n t i t l e d  to r e c o v e r  a t  th e  r a t e  of

R s . 2 2 - 2 a s ,  though th e  r e n t  was R s .1 8-10-6  o n l y ,  th e  b a la n c e

b e in g  made up o f  i tem s which were n e i t h e r  u n c e r t a i n  nor

a r b i t r a r y  and which the  t e n a n t  had a g reed  to  pay a s  p a r t

of  th e  c o n s i d e r a t i o n  f o r  h i s  ho ld ing  the  l a n d .  T h is

argument r e c e i v e d  supp o r t  from the case o f  Pudmanund v .
(45)

B ai . jna th  w hich ,  acco rd ing  to  th e  r e f e r r i n g  J u d g e s ,  had

put a wrong i n t e r p r e t a t i o n  upon th e  F u l l  Bench d e c i s i o n  i n

C h u l ta n  v .  T i l u k d a r i ^ ^ .  When the  F u l l  Bench ca se  of  Radha 
(47)v * Balkowarv '  Y/as h e a rd ,  Petheram C . J . ,  was of o p in io n  

t h a t  Pudmanund v .  B a i . in a th ^ ^  must be h e ld  to  have been  

o v e r r u l e d  by th e  d e c i s io n  of th e  J u d i c i a l  Committee i n  

T i l u k d a r i  v .  C h u l ta n ^ ^ ) .  In  t h a t  ca se  th e  l e a r n e d  C hie f  

J u s t i c e  o b se rv e d  t h a t  "n o th in g  c o u ld  be r e c o v e r e d  f o r  th e

( c o n td .  from p re v io u s  page) .
(42 )  ’b a t t a 1 = The d i f f e r e n c e  between th e  s i c c a  rupee  and 

the  Company^ rupee ( I b i d . p. 727)*
(43)  fk h a ra c h f & an expense w i th o u t  any s p e c i f i c a t i o n  

of i t s  n a t u r e .  ( I b i d ) «
(44)  fneg f « f e e  f o r  th e  putwari  ( I b i d . p. 7 2 8 ) .
(45)  (T388) I . L . R .  15 C a l .  828.
(46)  (1885) I .L .R .  11 C a l .  175, F.B.



o c c u p a t io n  o f  th e  l a n d ,  ex cep t  one sum which must i n c lu d e  

e v e r y th in g  which was payab le  f o r  such o c c u p a t io n  a r r i v e d  

a t  e i t h e r  by agreement or  by some j u d i c i a l  d e t e r m i n a t i o n  

between the  p a r t i e s  and t h a t  any c o n t r a c t ,  w hethe r  e x p r e s s  

o r  im p l i e d ,  t o  pay an y th ing  beyond t h a t  sum, under any name 

w h a te v e r ,  f o r  o r  i n  r e s p e c t  of th e  o c c u p a t io n  o f  th e  l a n d ,  

c o u ld  n o t  be e n fo rc e d ’** But the  o p in io n  e x p r e s s e d  by th e  

l e a r n e d  Chief  J u s t i c e  was n o t  fo l lo w ed  i n  s e v e r a l  c a s e s ^ 0 ^.
(51}

I n  Radha v* G olak \  , where a f i x e d  sum m entioned

i n  a l e a s e  as  payable  a n n u a l ly  f o r  c o l l e c t i o n  c h a rg e s  which 

t o g e t h e r  w i th  th e  r e n t  wa3 d e s c r ib e d  as th e  Jam a,  th e  t o t a l  

b e in g  r e f e r r e d  to  as  the r e n t ,  i t  was h e l d  t h a t  i t  was n o t  

to  be r e g a rd e d  as abwab b u t  was i n  r e a l i t y  a p a r t  of  th e  

r e n t  and r e c o v e r a b le  as  such* In  t h a t  ca se  Maclean- C. J . , 

o b se rv e d :  !*To my mind, each  of th e se  c a s e s  depends upon i t s  

own p a r t i c u l a r  c i rc u m s ta n c e s  and we must lo o k  a t  th e  c o n t r a c t  

to  see  whether  th e  payment which the  t e n a n t  a g r e e s  to  make 

i s ,  i n  r e a l i t y ,  p a r t  of th e  r e n t  as opposed to  what i s  

known as th e  abwab1* * The l e a r n e d  C hief  J u s t i c e  p ro ceed ed

(50)  Mathura v .  To ta  (1912) HLL.R. 40 Cal* 806 = 16 C . L . J . ,  
296 ; Kumar v* E a s t e r n  Mortgage Agency (1913) 16 C .L . J * ,  
63; Upendra v * Mehera.i (1916) 21 C.W.il. 106*

(51) ( 1904) I*L .R . 31 C a l .  834; a l s o  Kumar v .  E a s t e r n  Mortgage 
Agency (1913) 16 C .L . J * ,  83; F a z a l  v .  Sukor (1913J 19 
C . L . J . , 333 ;  Upendra v. Mehra.1 (1916) 21 C.W.N. 108;
Abdul v* P rasanna  (1924) 1T5JT.C* 770; N a l i n i  v .  A l i
\ 1924) I . L .R .  51 Cal* 643; Manager M urshidabad E s t a t e  v .  
H ira  (1936) 41 C.W.N. 88 = A . I .R .  1937 C a l .  51.



to  s a y : -  11 I t  seems to  me t h a t ,  upon th e  p ro p e r  c o n s t r u c t i o n  

o f  th e  document, we must tak e  t h i s  sum o f  R s .3 8 - 4 ,  d e s c r i b e d  

a s  c o l l e c t i o n  c h a rg e s ,  as  forming p a r t  o f  th e  c o n s i d e r a t i o n  

f o r  th e  l e a s e ,  and as fo rm ing ,  i n  f a c t ,  p a r t  of the  r e n t .

I f  t h a t  be s o ,  i t  i s  no t  an abwab and i s  a p a r t  of the r e n t 11.

In  Mathura v .  T o t a ^ 2 )  Mookerjee and Halrawood J . J . ,  

o b s e r v e d : -

"Whether the  sura c la im ed  by th e  p l a i n t i f f  ( l a n d l o r d )

i s  o r  i s  n o t ,  an i l l e g a l  c e s s ,  must depend upon th e

c o n s t r u c t i o n  of th e  c o n t r a c t  b e fo re  the  C o u r t .  I f ,  upon

a f a i r  i n t e r p r e t a t i o n  of the  terms of th e  c o n t r a c t ,  t h e

sura c la im ed  can  be deemed p a r t  of the  a c t u a l  r e n t ,  th e

t e n a n t  i s  bound to  pay i t ;  i f  on the  o t h e r  hand th e  sura

c la im ed  can on ly  be r e g a rd e d  as an im p o s i t i o n  i n  a d d i t i o n

to  the  a c t u a l  r e n t ,  th e  s t i p u l a t i o n  f o r  i t s  payment i s  v o id ’1.
(53)  u

T h a t  r u l i n g  was a l so  fo l lo w ed  in  Be joy v .  K rishna  where 

Sanderson  C . J . ,  o b s e rv e d : -

”The r u l e  t h a t  has been fo l lo w ed  i n  t h i s  Court  i s  

t h a t  each c a s e  must depend upon the  p ro p e r  c o n s t r u c t i o n  

o f  the  c o n t r a c t  b e fo re  th e  Court and i f  upon a f a i r  i n t e r p r e 

t a t i o n  of th e  c o n t r a c t  i t  can be seen t h a t  a p a r t i c u l a r  sum

(52)  (1912) I .L .R .  40 C a l .  606 a t  810; f o l lo w e d  i n  K a la r  v .
Mathura (1913) 25 I .C .  547; K.C. Dey v .  H i ra  Bewa. 
A . I .R .  1937 C a l .  51.

(53)  (1917) 21 C. V/. im. 959; fo l low ed  i n  J o g e s h  v .  S h a r f a d d in
(1927) 32 C.W.N. 81; Rudreshwari v .  Lhana (1919) 52
1 .0 .  119.



i s  s p e c i f i e d  in  the  c o n t r a c t  or ag reed  to  be p a id  a s  th e  

l a w f u l  c o n s i d e r a t i o n  f o r  th e  use and o c c u p a t io n  of the  

l a n d ,  i . e . ,  i f  i t  i s  r e a l l y  p a r t  of  th e  r e n t  a l th o u g h  n o t  

d e s c r i b e d  as such ,  the  l a n d l o r d  can r e c o v e r  i t " .  S i m i l a r l y  

i n  Rani C h a t t r a  Kumari v .  W.W. Broucke (54) t t h e i r  L o rd sh ip s  

o f  t h e  J u d i c i a l  Committee r u l e d  t h a t  " i n  each  ca se  i t  has 

to  be a s c e r t a i n e d  whether the  sum c la im ed  i s  r e a l l y  p a r t  

o f  t h e  r e n t  ag reed  upon to  be p a id  as c o n s i d e r a t i o n  f o r  th e  

l e a s e " .

Prom the  p r i n c i p l e s  to  be g a th e r e d  from th e  c a s e s  

m en t ioned  above we may say t h a t  the  . q u e s t i o n  what was o r  

was n o t  abwab wqs a question of fact to  b e  d e c id e d  i n  each  

p a r t i c u l a r  c a s e v • I f  the  p a r t i c u l a r  sum s p e c i f i e d  i n  t h e

l e a s e  or a g re e d  to  be p a id  was the  la w fu l  c o n s i d e r a t i o n  f o r

th e  use  and o cc u pa t io n  of th e  l a n d ,  t h a t  i s  to  s a y ,  i f  i t  

was a p a r t  o f  the  r e n t ,  a l th o u g h  not d e s c r ib e d  as  su c h ,  

th e  l a n d l o r d  would be e n t i t l e d  t o  re c o v e r  th e  same, and

t h e  whole q u e s t io n  in  any case  was whether th e  i tem s

c la im e d  were r e a l l y  p a r t  of th e  r e n t ,  which was the

(54)  (1927) 32 C.W.N. 260 P .C .  fo l lo w ed  i n  Abdul Gani  v .
A n g r i . A . I .R .  1930 C a l .  205*

(55)  Pudmanund v .  B a i j n a t h  (1888) I .L .R .  15 C a l .  828;
Radha v .  Golak ( l9 0 4 )  I .L .R .  31 C a l .  834 a t  836 ;
Rani C h a t t r a  Kumari v .  W.W. Broucke (1927) 32 C.W.N.
260 a t  263 P.C; Abdul Gani v. Angri A . I . R .  1930 C a l .  205«



c o n s i d e r a t i o n  f o r  the  l e t t i n g  out  of th e  l a n d s  • T h is

a g a in  depends upon the  c o n s t r u c t i o n  of  t h e  c o n t r a c t  b e f o r e

$he Court* I f  upon a f a i r  i n t e r p r e t a t i o n  o f  th e  te rm s

o f  th e  c o n t r a c t  the sum c la im ed  c o u ld  be deemed p a r t  of

th e  a c t u a l  r e n t ,  the  t e n a n t  was bound to  pay i t j  i f  on th e

o t h e r  hand, the sum claimed cou ld  only  be r e g a r d e d  as  an

i m p o s i t i o n  i n  a d d i t i o n  to  the  a c t u a l  r e n t ,  the  s t i p u l a t i o n
(57)f o r  i t s  payment was v o id  •

Sec* 4* Suspension of r e n t *

"The d o c t r in e  of su sp ens io n  o f  r e n t "  , o b s e rv e d  

Mu&erji, J#j "means t h a t  the  landlord may be p e n a l i s e d  f o r  

a w i l f u l l y  wrongful o r  t o r t i o u s  a c t  of h i s  own by which he 

p re v e n t s  a t e n a n t  from being  i n  q u ie t  and p e a c e f u l  

enjoyment of th e  premises demised to  th e  l a t t e r *  The d o c t r i n e  

i s  a r e l i c  o f  f e u d a l  t im es  and the  r e a s o n s  f o r  the  r u l e  have 

been  v a r i o u s l y  s t a t e d  to  be t h a t  th e  l a n d l o r d  ought  n o t  to  

be encouraged  to  i n j u r e  h i s  t e n a n t ,  whom by th e  p o l i c y  o f  

t h e  f e u d a l  law he i s  bound to p r o t e c t ,  t h a t  he ca n n o t  be 

p e r m i t t e d  to  a p p o r t io n  h i s  own wrong, and t h a t  b ec au se  by

56) Kumar v* E a s te r n  Mortgage Agency (1913) 18 C . L . J .  83 .
57) Radha v .  Golak (1904) I .L .R .  31 C a l .  834 a t  837; 

Mathura v .  Tota (1912) 16 C .L .J .  296  *= I . L . R .  40 C a l .  
806: Upendra v .  Mehera.i (1916) 21 C.W.itf. 108; Be .joy v .  
K rishna  (1917) 21 C.W.il. 959> K.C. Dey v .  H l ra  Bewa 
A .I .R .  1937 C a l .  51.



the demise every part of the demise i s  equally chargeable 

with the whole ren t, the lessor  cannot by his own act 

discharge any part from the burden during the continuance 

of the contract11

The law of suspension of rent may be d iscussed  under 

two heads: (a) fa ilu re  to deliver possession of the 

property to the tenant by the landlord and (b) subsequent 

d ispossession  of the tenant from the land by the landlord.

Dealing with the fa ilu re  to d eliver  possession of

the property, a landlord was bound to put h is  tenant in

possession  of the whole of the property demised. I f  he

f a i l e d  to deliver possession of the whole property, he could
(59)not recover rent • There is  no doubt on th is  point.

But in  case of fa ilu r e  to g ive possession of a portion of 

the land demised, the decisions were not uniform. In 

Saroda v . Manmatha^ ^  , where a tenant was not put in  

possession  of a portion of the demised land but at f i r s t  

paid the f u l l  rent agreed to in the le a s e ,  i t  was held ,

(58)  Sakhisona v .  Prankrishna. A .I .R .  1933 Cal. 566 a twr.
(59)  Surendra v .  Bhudar, A .I .R .  1938 Cal. 690; Shama v .  

Taki (1901) 5 C.W.N. 816; Bullen v .  L a lit  ( I 6E9 )
3 B.L.R. Appendix, 119; H ur ish  v .  Mohinee (1868)
9 .W.R. 582.

(60)  (1914) 19 C.W.N. 870, fo l lo w in g  Annanda v .  Mathura 
(1909) 13 C.W.N. 702.



i n  a s u i t  f o r  recov ery  o f  a r r e a r s  o f  r e n t  by tb e  l a n d l o r d ,

t h a t  t h e  t e n a n t  c o u ld  not  c la im  t o t a l  s u s p e n s io n  of  r e n t
(61)b u t  on ly  an abatement of re n t*  In  Manindra v .  !Narendra \  

t h e  l a n d l o r d ,  having l e t  ou t  a p o r t i o n  o f  th e  l a n d  to  one p 

p e r s o n ,  l e t  i t  out aga in  w i th  o th e r  land s  to  a n o th e r  p e r so n  

As he f a i l e d  to  d e l i v e r  to  th e  l a t t e r  p o s s e s s i o n  of  th e  

p o r t i o n  l e a s e d  to  the  fo rm e r ,  i t  was h e ld  t h a t  t h e  e n t i r e  

r e n t  s h o u ld  be suspended, th e  r e a s o n ,  as o b s e rv e d  by 

F l e t c h e r  J . ,  be ing  t h a t  " t h e  l a n d l o r d  having f a i l e d  to  

perfo rm  th e  duty he had u n d e r ta k e n ,  the  r e n t  ough t  to  be 

suspended" (6 2 ) .  In  i larendra  v .  M a n i n d r a   ̂ , th e  l e s s e e  

was a l r e a d y  i n  p o sse s s io n  ( though w rongfu l)  o f  t h e  m ajor  

p o r t i o n  of  the  l a n d  demised and took  s e t t l e m e n t  o f  the  

e n t i r e  ,1ote w i th  f u l l  knowledge t h a t  a n o th e r  p o r t i o n  of 

i t  was i n  th e  wrongful  p o s s e s s io n  of a t h i r d  p a r t y ;  i t  

was h e l d  t h a t  th e  l e s s e e  c o u ld  no t  c la im  s u s p e n s io n  o f  th e  

e n t i r e  r e n t  i n  r e s p e c t  of the p o r t i o n  of the  j o t e  i n  h i s  

p o s s e s s i o n ,  th e  r e a so n  be ing  t h a t  i t  i n d i c a t e d  an i n t e n t i o n  

t h a t  th e  l i a b i l i t y  of the  l e s s e e  to pay r e n t  i n  r e s p e c t  of 

th e  p o r t i o n  a l r e a d y  in  h i s  p o sse s s io n  d i d  n o t  depend upon 

t h e  d e l i v e r y  o f  p o sse s s io n  o f  th e  o th e r  p o r t i o n ,  which was

(6 1 )  (1919) 23 C*W.N. 585.
(62)  I b i d , p. 587*
(63)  11922) 26 C.W.N. 826.



i n  a n o th e r * s  p o s s e s s io n .  The l e s s o r  n ev e r  put any 

o b s t r u c t i o n  i n  the  way of the  l e s s e e  r e c o v e r in g  p o s s e s s i o n  

and  t h e r e  was no q u e s t io n  of mala f i d e s  on th e  p a r t  o f  th e  

l e s s o r .

I n  t h i s  s t a t e  of th e  j u d i c i a l  d e c i s i o n s ,  th e  case  o f
(64)K a ty an i  v .  Udoyv came up b e f o r e  th e  High C o u r t ;  i t

a p p e a re d  t h a t  th e  l a n d l o r d  o m i t t e d ,  from a bona f i d e

m i s t a k e ,  t o  put the  t e n a n t  i n  p o s se s s io n  o f  a p o r t i o n  o f

th e  l a n d s  l e a s e d ,  which were l a r g e l y  ju n g le  so t h a t  l i t t l e

was known about  them; the  High Court  h e l d  t h a t  th e  t e n a n t

was n o t  e n t i t l e d  to  a su sp en s io n  of  r e n t .  That  c a s e  went

up to  t h e  J u d i c i a l  Committee of the P r iv y  C o un c i l  and

t h e i r  L o rd sh ip s  o b s e rv e d : -

"The d o c t r i n e  of su spens io n  of  r e n t ,  where the

t e n a n t  has  no t  been put i n  p o s s e s s io n  of p a r t  of th e

s u b j e c t  l e a s e d ,  has been a p p l i e d  where the  r e n t  was a

lump r e n t  f o r  th e  whole l a n d  l e a s e d ,  t r e a t e d  as  an

i n d i v i s i b l e  s u b j e c t .  I t  has no a p p l i c a t i o n  to  a c a s e  where
( 6 5 )t h e  s t i p u l a t e d  r e n t  i s  so much per a c re  o r  b ig h a " * •

The o b s e rv a t io n  of t h e i r  L o rd sh ip s  was u n d e r s to o d  

i n  d i f f e r e n t  ways i n  d i f f e r e n t  c a s e s  by th e  l e a r n e d  Ju dg es  

o f  th e  C a l c u t t a  High C o u r t .  I n  th e  words o f  t h e i r  L o rd sh ip s  

o f  the  J u d i c i a l  Committee -  "The o b s e r v a t io n s  of  the  Board

(64) (1922) I .L .R .  49 C a l .  257.
(65)  K a tyan i  v .  Udoy (1924) 30 C.W.N. 1 a t  5 P .C . * I . L . R .  

52 C a l .  417 P.C.



in  Katyani1 s case^"^ have only added to the p erp lex ity ,

s in ce  they have in some cases been wrongly taken to lay

down th a t , i f  the rent i s  a lump sum ren t , then, in  a l l

cases of fa ilu re  to give possession of any part, there
(66 )must be a suspension of the entire rent11' • Referring

to the observation in  Katyani* s c a s e ^ ^  Mukerji J . ,  sa id

that f,the r e s u lt ,  in  my opinion, being that what was meant

was that the doctrine has no application to a case where

the tenant has not been put in  possession of the whole land

leased  but the stipu lated  rent i s  so much per bigha*1 (6 7 )#
. (66 )Sourendra v . Kanai, , where the tenant defendant was

not put in possession of a plot which was part of the 

hold ing, the case was remanded on appeal a fter  the High 

Court had la id  down the principle that 11 i t  i s  not that 

in every case of a lump rental and d ispossession  from a 

p a r t , the tenant i s  at lib er ty  to hold the other lands 

appertaining to the tenancy rent-free for a l l  time to come. 

The Court should consider whether the landlord’ s fa i lu r e  

to put the tenant in  possession of the en tire  demised area 

was due to some mistake as to the extent of the boundaries

(66) Ram Lai v. Dhirendra (1942) 47 C.W.H. 489 at 495 P.C.
(6 7 )  Sakhisona v. Prankrishna. A.I.R. 1933 Cal. 566 at 570.
( 68 ) (19^0; i-5 c .w .n .  396.



or some other bona fid e  act. I t  has further to consider  

whether the tenancy is  in d iv is ib le  in  the sense that the 

p lo ts  are such that dispossession from one plot n ecessa r ily  

in ter fer es  with the enjoyment of the rest"

The uncertainty in  the case-law was removed by the 

Privy Council in  Ram Lai v . Dhirendra^ ^  in  which i t  was held  

that the doctrine of suspension of rent should not be applied  

in  Bengal in cases of fa ilu r e  on the part of the le sso r  to 

give  possession of a part of the demised land, even when 

the le sso r  did not show that he was unable to g ive  possession  

of the part withheld and even when the rent reserved was a 

lump sum rent. I t  was c le a r ly  la id  down th a t ,  owing to the 

peculiar conditions of the land system in Bengal, in  case  

of fa ilu r e  to deliver possession of a portion of the land 

demised, the Court should as a rule apportion the r e n t ,  

in stead  of decreeing suspension, whether the rent was a 

lump sum or otherwise. The le ssee  might pursue other 

remedies, e . g . ,  damages, sp e c if ic  performance or avoidance 

of the lease but he had no right to reta in  and use another* s 

property without making payment therefor.

We sh a ll now deal with the law of suspension of 

rent in  case of d ispossession  by the landlord. I f  the 

l e s s e e  was evicted  by the le sso r  from the whole of the

(6 9 )  I b i d . P. 397.
(70 )  TT9S2 ) 47 C.W.N. 489 P.C



property demised, the le ssee  was not l ia b le  to pay rent 

so long as the dispossession continued. The landlord was
i

not only bound to put the tenant in  possession but was a lso

bound to maintain the tenant in  quiet enjoyment and i f  he

dispossessed  the tenant or in terfered  with the tenant*s
(71)

possession in  any way, he could not claim r e n tN • This

branch of the law i s  c lea r . But what ru le should apply

when a landlord dispossessed a tenant from a part of the

land demised or su b stan tia lly  interfered  with the enjoyment

of the holding, -  whether there should be suspension of

the entire rent or a proportionate abatement o f  rent

remained a moot point. The Privy Council in  Ramlal v .
(72)Dhirendrav y did not touch th is  branch of the law , so 

that a difference of opinion prevailed. Their Lordships 

simply said  that "whether i t  (the doctrine of suspension  

of rent) should be applied at a l l  to cases of e v ic t io n  of 

the le sse e  by the lessor f>bcm a part of the land , and i f  

so ,  whether i t  i s  lim ited  to rents reserved as a lump sum, 

and whether i t  i s  a r ig id  or discretionary ru le  -  these  

questions w i l l  c a l l  for carefu l review when they are

(71)  Dhunput v .  Mahomed Kazim (1896) I .L .R .  2K C a l .  296; 
L a l i t a  v .  Surnomoyee (1900) ;5  C.W.W. 353 .

(72 )  (1942) 47 C.W.W. 489 P .C .



43?.

p r e s e n t e d  by th e  f a c t s  o f  & p a r t i c u l a r  c a s e 11̂ ^ *

Under the  E n g l i s h  Law, where t h e r e  i s * a n  e v i c t i o n

o f  the  t e n a n t  by o r  a t  th e  in s t a n c e  o r  w i th  the  con n iv ance

o f  t h e  l a n d l o r d ,  i t  i s  a s e t t l e d  r u l e  of  law t h a t  t h e r e  w i l l

be a su s p e n s io n  of  th e  e n t i r e  r e n t .  On t h e  s u b j e c t  o f

e v i c t i o n  and appor t ionm ent  of r e n t ,  G i l b e r t  i n  h i s  book on
( 7 4 )R en ts  s a i d  as  fo l lo w s

!,But i f  th e  l e s s o r  t a k e s  a l e a s e  o f  p a r t  of the 

l a n d ,  o r  e n t e r s  w ro n g fu l ly  i n t o  p a r t ,  t h e r e  a r e  v a r i e t y  

o f  o p in io n s  w hether  th e  e n t i r e  r e n t  s h a l l  n o t  be suspen d ed  

d u r in g  th e  co n t in u a n c e  of such l e a s e  or t o r t i o u s  e n t r y .

Some have h e ld  t h a t  t h e r e  sh o u ld  be no ap p o r t io n m en t  i n  

e i t h e r  c a s e ,  bu t  t h a t  th e  whole should  be suspended ;  f o r  

t h i s  r e a s o n ,  I  suppose ,  b e c a u s e ,  by the  dem ise ,  ev e ry  p a r t  

o f  th e  l a n d  was e q u a l l y  ch a rg eab le  w i th  the  whole r e n t ;  

and t h e r e f o r e  th e  l e s s o r  s h a l l  not by h i s  own a c t  d i s c h a r g e  

any p a r t  from t h e  burden d u r in g  th e  co n t in u a n c e  o f  such 

c o n t r a c t *  T h i s ,  i n d e e d ,  may be a good r e a s o n  why th e  

whole r e n t  s e r v i c e  s h a l l  be suspended i f  the  l o r d  or  

l e s s o r  d i s s e i s e s  or o u s t s  h i s  t e n a n t  o r  l e s s e e  of  any p a r t  

o f  th e  l a n d ;  because  t h i s  i s  a wrongful a c t  t o  which th e

(73)  I b i d . p .  497.
(74 )  Quoted i n  Dhunput v .  Mahomed Kazim (1896) I . L . R .  24 

C a l .  296 a t  302.



t e n a n t  co n sen ted  n o t ,  and ,  i f  i t  were n o t  a t t e n d e d  w i th

a t o t a l  su sp ens io n  of th e  r e n t  u n t i l  he makes r e s t i t u t i o n

of  the l a n d ,  i t  would be i n  the  pov/er o f  t h e  l o r d  o r

l e s s o r  t o  resume any p a r t  of the  l a n d  a g a i n s t  h i s  own

engagement and c o n t r a c t ;  and so by t a k in g  t h a t  which l i e s

most commodious f o r  the  t e n a n t ,  r e n d e r  th e  rem a in d e r  i n

e f f e c t  u s e l e s s ,  and put him to  expense and t r o u b l e  to

r e s t o r e  h im se lf  to. such p a r t  by cou rse  of law . T h e r e fo re

t o  p re v en t  th e se  in c o n v e n ie n c e s ,  and t h a t  no man would

be encouraged to  i n j u r e  or  d i s t u r b  h i s  t e n a n t  i n  h i s

p o s s e s s i o n ,  when, by the  p o l i c y  of th e  f e u d a l  law ,  he

ough t  to  p r o t e c t  him and defend him, th e s e  r e s o l u t i o n s  have

been  and so th e  law i s  a t  t h i s  day, t h a t  such  d i s s e i s i n

o r  t o r t i o u s  e n t r y  suspends th e  whole U e n t , and th e  l e s s e e

o r  t e n a n t  i s  d i s c h a rg e d  from th e  payment of  any p a r t  o f

i t  t i l l  he be r e s t o r e d  to  th e  whole p o s s e s s io n ” .
(75)In  an E n g l i s h  c a s e ,  Reale v .  M ack enz ie , '  , a

l e s s e e ,  to  whom one hundred a c r e s  of l a n d  had  been dem ised ,

fo u n d  upon h i s  e n t ry  t h a t  e i g h t  of th e  a c r e s  were i n  th e  

p o s s e s s io n  of a n o th e r  p a r ty  under a p r i o r  l e a s e  from th e

l a n d l o r d ,  so t h a t  he was k ep t  ou t  of p o s s e s s i o n  th e re f ro m .

(75)  O 836) 1 M & W 747 9 t  763 quoted  i n  Dhunput v .
Mohamed Kazim (1896) I .L .R .  24 C a l .  29b a t  302 .



^Notwithstanding t h i s ,  the landlord distrained the goods 

of the le ssee  for the whole rent due upon the le a s e ,  

and the le ssee  sued for damages on account of such d istra in t*  

In delivering  the judgment of the Court, Lord Denman C .J .,  

with reference to the question of apportionment of ren t ,  

observed as follows

irIn the case before the Court, which i s  not the 

case of a demise by indenture, the rent i s  reserved in  

respect of a l l  the land professed to be demised and to 

be issu ing  out of the whole and every part thereof; and 

as the p la in t i f f ,  as to a portion of the land comprised 

in  the demise (which might be great or small as far as 

the princip le i s  concerned) has taken no in te r e s t ,  and

had no enjoyment and is  not bound by any estop p e l, we

are of opinion that the d is tress  made by the defendant

i s  not ju s t i f ia b le ,  either in  respect to the whole rent

reserved or any portion of i t ” •

I t  was la id  down in  Bacon’s Abridgment, T reatise  

on Rent, that "where a lessor  enters fo rc ib ly  into part 

of the land, there are variety  of opinions whether the 

en tire  rent sh a ll not be suspended during the continuance 

of such tortious entry, and i t  seems to be the b etter  opinion  

and the s e t t le d  law at th is  day, that the tenant i s  

discharged from the payment of the whole rent t i l l  he be 

restored to the whole possession, that no man may be



en co u rag ed  to  i n j u r e  o r  d i s t u r b  b i s  t e n a n t  i n  h i s  p o s s e s s i o n ,  

whom by t h e  p o l ic y  of  the  law he ought t o  p r o t e c t  and de fen d” 

A number of d e c i s i o n s  b e a r in g  upon th e  s u b j e c t  were 

r e f e r r e d  t o  i n  the  judgment i n  Dhunput v .  Mahomed Kazim^ ^ O ,  

w h ere ,  on a c o n s i d e r a t i o n  of the E n g l i s h  a u t h o r i t i e s  q u o ted  

a b o v e ,  i t  was l a i d  down t h a t  ”where the  a c t  o f  a l a n d l o r d  

i s  n o t  a mere t r e s p a s s  b u t  something of a g ra v e  c h a r a c t e r ,  

i n t e r f e r i n g  s u b s t a n t i a l l y  w i th  th e  enjoyment by th e  t e n a n t  

o f  th e  demised p r o p e r ty ,  t h e  t e n a n t  i s  e n t i t l e d  to  a 

s u s p e n s io n  of r e n t  dur ing  such i n t e r f e r e n c e ,  even though 

t h e r e  may no t  be a c t u a l  e v i c t io n *  I f  such i n t e r f e r e n c e  be 

com m itted  i n  r e s p e c t  of even a p o r t i o n  of the  p r o p e r t y ,  

t h e r e  sh o u ld  be no appor t ionm ent  of r e n t  where t h e  whole 

r e n t  i s  e q u a l ly  c h a rg e a b le  upon every p a r t  o f  th e  l a n d ,  

demised* But i f  the i n t e r f e r e n c e  i s  i n  r e s p e c t  o f  on ly  a 

c e r t a i n  p o r t i o n  of the  demised p r o p e r ty ,  t h e  r e n t  f o r  which 

i s  s e p a r a t e l y  a s s e s s e d ,  t h e r e  ^should be a p p o r t io n m e n t” *

In  Rasheswari v* S a u re n d ra ^ ^ , i t  was s a i d  t h a t  

” t h e  law w i l l  not a p p o r t i o n  r e n t  i n  f a v o u r  o f  a w rong-doer  

and  t h e r e f o r e ,  i f  th e  l a n d l o r d  w rongfu l ly  d i s p o s s e s s e s  h i s  

t e n a n t  o f  any p o r t i o n  o f  t h e  demised p r e m is e s ,  the  r e n t  i s

(76)  Quoted i n  Gopanund v .  La 11a (1869) 12 W.R. 109*
(77)  (1896) I .L .R .  2k Cal* 2957“
(7 8 /  ( 1909) 11 C*L*J* 601 a t  605; R a ja n i  v .  S a t i s h  (1918)

48 I .G .  699; Godai v .  A m in u d d in (1913) 18 C .L . J .  509;
Ramani v .  Hara C han d ra . A.I.R* 1923 C a l .  162.



(•79)suspended for  the whole” • In Harro Kumari v . Purna Chandrav 

suspension was allowed when the d ispossession  was in  respect  

of a part of the land demised, the rent of which was reserved

at a certa in  rate per bigha* That decision  was followed in
(8 0 ) (S OSurendra v. Kali Kanta and Chandra Kanta v . Rama Nath ;

in  both the cases the rental was at a rate per bigha#

In the meantime i t  was observed in  Annanda v.
( 82 )Mathura « , that i t  might be questioned how far the te c h n ic a li

t i e s  of English law should be allowed to a f fe c t  the r e la t io n s  

of landlord and tenant in  India, but the Court held on the i. 

f a c t s  that the rule of suspension was inapplicable to the
/o?|

case before them because " a ll that could be sa id  was 

that the p la in t i f f  did not g ive the defendant possession  

of a quantity of land^®^. In Purna v. R asik^^ , 

suspension of rent was ordered, on the ground that the 

princip le  was "supported by a long S e r i e s  of d e c is io n s ,  

which had been recognized as good law for over fo r ty  years 

and that the rule was based upon weighty reasons and was

(79 )  (1900) I .L .R .  2® C a l .  188.
(80)  (1910) 14 C.W.R. c c v i i .
(81 )  ( 1910) 11 C .L . J .  591.
(82 )  ( 1909) 13 C.W.N. 702.
( 8 3 ) I b id . p. 707.
(84 )  Ib id . p. 706.
(85)  TT9T0 ) 13 C .L .J .  119 a t  122.



d e f e n s i b l e  on p r i n c i p l e "  • I n  S a r i f  v .  A f ta b u d d in ^ ^  . t h e  

d o c t r i n e  v/as a p p l i e d  i n  the case  of a te n a n c y  c o n s i s t i n g  

o f  s i x t e e n  p a r c e l s  of l a n d ,  from t h r e e  of which th e  t e n a n t  

had  been d i s p o s s e s s e d ,  and i t  was o b se rv e d  t h a t  th e  

r e s e r v a t i o n  i n  Dhunput1 s c a s e ^ ^ ,  t h a t  i f  th e  d i s p o s s e s s i o n  

was i n  r e s p e c t  of on ly  a c e r t a i n  p o r t i o n  of th e  dem ised  

p r o p e r t y ,  th e  r e n t  f o r  which was s e p a r a t e l y  a s s e s s e d ,  t h e r e  

s h o u ld  be an appor t ionm en t ,  co u ld  no t  be d e fen d ed  on 

p r i n c i p l e ^ ^ .  In  Ashutosh  v .  J o y l a l ^ ^  th e  d o c t r i n e  

was a p p l i e d  t o  a tenancy where r e n t  had been s e t t l e d  a t  

a c e r t a i n  r a t e  per b i g h a . i t  be ing  s a i d  t h a t  " t o  h o ld  

o th e rw is e  would be to  r e n d e r  a b s o l u t e l y  n u g a to ry  th e  r u l e  

a s  t o  suspens ion  of r e n t  as a punishment f o r  th e  d i s p o s s e s s i o n  

by t h e  l a n d l o r d  of th e  t e n a n t  from a p o r t i o n  of  th e  l a n d  

demised" (9 0 ) .

In  Dwi.jendra v .  Af t a b u d d in ^   ̂ . two c l e a r

pronouncements were made: f i r s t ,  "The r e s u l t  i s  p r e c i s e l y

t h e  same whether he ( th e  t e n a n t )  i s  e x p e l l e d  by v i o l e n c e

o r  i s  o b l ig e d  from th e  e x ig e n c ie s  o f  th e  s i t u a t i o n ,  to

su bm it  q u i e t l y  to  the  h igh-handed  a c t  of a pow erfu l
(92)l a n d l o r d " v and second ,  "The t r u e  p o s i t i o n  i s  t h a t  th e

(86)  (1910) 13 C .L .J .  115.
(87 )  (1896) I .L .R .  24 C a l .  296.
(8 8 )  S a r i f  v .  A f tab ud d in  (1910) 13 C .L . J .  115 a t  118.
(89 )  (1912) 18 I .C .  621 •
(90 )  I b i d . p. 622.
(91 )  IT 9T6 ) 21 C.W.H. 492.
(92 )  I b i d . p. 496.



e v i c t i o n  o f  th e  t e n a n t ,  whether from p a r t  o f  t h e  demised

premises or from the whole, en ta ils  a suspension of the

en tire  rent while the ev iction  la s t s ,  whether the tenant

remains in  possession of the residue or not; the tenancy,

however, i s  not thereby terminated nor i s  the tenant

discharged from the performance of h is  covenants other
( 9 3 )than payment of rent such as a covenant to repair11 v •

Such were the rulings upto the Katyani * s c a s e ^ ^ .  

A fter that decision  there were difference*of opinion as 

to the application of the observation of the J u d ic ia l  

Committee already referred to . To quote Sir George Rankin -  

!,At the present time decisions in Bengal d isc lo se  a s ta te  

of considerable perplexity and difference of opinion as 

to the application of these doctrines, some d istin gu ish in g  

between cases of ev ic tion  and cases of fa ilu r e  to de liver  

possession , some expressing the view th a t, though i t  must 

work in ju s t ic e  in some cases , the refusal to permit 

apportionment of rent helps to protect tenants and should 

be maintained as a dependable ru le ,  others holding with 

B artley , J . , in  the present case, that no such r ig id  rule  

can be applied as Ju stice , equity and good conscience in  the

(93)  Ib id . p. 494.
(9 4 )  T192V) 30 C.W.h. 1 P .C. = I .L .R .  52 C a l .  417 P .C.
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(95)c o n d i t i o n s  of Bengal** • We s h a l l  now r e f e r  to  some o f
(96)

t h e  c a s e s  which were d ec id e d  a f t e r  the  K atyan i  * s c a se  • 

Suresh  v .  M a t h u r a (V;  was a ca se  i n  which i t  

was fou n d  t h a t  th e  t e n a n t s  were d i s p o s s e s s e d  by the  

l a n d l o r d  from p a r t  of th e  demised a r e a ,  t h e  r u l e  o f  

s u s p e n s io n  of r e n t  was a p p l i e d ,  the  r e a s o n  be ing  t h a t  

11 as  th e  r e n t  i s  f i x e d  f o r  th e  whole h o ld in g  and n o t  a t  

so much per bigha . the  l a n d l o r d  i s  not  e n t i t l e d  e i t h e r  

t o  t h e  whole r e n t  o r  to  r e n t  i n  p ro p o r t i o n  to  t h e  l a n d  

which rem ains  i n  th e  p o s s e s s io n  of the  tenan ts*1 (98)^

S u s i l  v .  R anan i^ 9 ) was a case  i n  which th e  d e fe n d a n ts  

p u rc h ased  the  lan d s  a t  an a u c t i o n  s a l e  h e ld  i n  e x e c u t io n  

o f  a r e n t  decree  o b ta in e d  by the  l a n d l o r d s  p l a i n t i f f s  

a g a i n s t  the  o r i g i n a l  t e n a n t s ,  who he ld  them a t  a r e n t  o f  

a c e r t a i n  amount per b ig h a » On a t te m p t in g  to  t a k e  a c t u a l  

p o s s e s s i o n ,  however, th e  d e fend an ts  found t h a t  a p o r t i o n  

o f  t h e  land s  was i n  th e  p o s s e s s io n  of a t h i r d  p e r s o n ,  who 

h e l d  i t  on a l e a s e  from th e  l a n d lo rd s  g r a n t e d  su bseq u en t  

t o  th e  o r i g i n a l  le a se s*  I n  a s u i t  f o r  r e n t  by th e  

l a n d l o r d ?  i t  was held  t h a t  th e  d e fen dan ts  were n o t  e n t i t l e d

(95 )  Ramlal v .  Dhirendra  (1942) 47 C.W.N. 4 89 ,  a t  494 P .C .
(9 6 )  (1924) 30 C.W.lM. 1 P .C.
(97 )  A . I .R .  1925 C al .  1187.
(98)  I b i d . p. 1189.
(99)  1^927) 31 C.W.N. 990.



to an entire suspension of rent but were l ia b le  to pay

a proportionate rent of the area that might be ascertained

to be in th e ir  possession* I t  was observed that in  Katyani * s
( 1 )c a s e v J "their Lordships did not lay down th a t , where the 

rent i s  f ix ed  in  a lump, there would be suspension of rent 

on the ground of dispossession of a part of the demised 

premises by the landlord and there should not be any 

apportionment in  any such case. I t  was not necessary for  

th e ir  Lordships to express either disapproval or approval 

of the application of the doctrine of suspension of rent 

in  the cases in  which i t  has been applied, but th e ir  Lordships 

only stated  the circumstances in  which i t  has been applied11 

In delivering the judgment of that case their Lordships o f  

the High Court sounded a word of caution in  applying the 

doctrine of suspension of ren t:-

"The rule that the rent is  suspended on account 

of d ispossession  of the tenant from a portion of the demised 

premises i s  one derived from , the English Common Law. An 

application  of th is  rule to th is  Country in  i t s  r ig id  form 

can hardly lead to ju s t ic e .  The orig in  of the rule in

(1 ) (1924) 30 C.W.N. 1 P.C.
(2 )  S u s i l  v* R a jan i  (1927) 31 C.W.N. 990 a t  995> Sakh isona  

v * P ran k r ish n a  A . I .R .  1933 C a l .  566 a t  570.



E ng land  has i t s  h i s t o r i c a l  b a s i s .  The a p p l i c a t i o n  of

t h i s  r u l e  may be s a l u t a r y  in  c e r t a i n  c i r c u m s ta n c e s  b u t

i t  can on ly  be a p p l ie d  i n  t h i s  Country as  a r u l e  of

e q u i t y ,  j u s t i c e  and good c o n s c i e n c e ^  Whatever may be

t h e  law i n  England ,  I  do no t  t h i n k  t h a t  th e  t e c h n i c a l i t i e s

o f  t h e  E n g l i s h  Common Law shou ld  be im p o r ted  i n  t h i s

C o u n t ry ,  p a r t i c u l a r l y  i n  th e  m o f u s s i l » i r r e s p e c t i v e  of

any c o n s i d e r a t i o n  whether the a p p l i c a t i o n  o f  such  r u l e

would meet the  ends of j u s t i c e . . . .  To h o ld  t h a t  i n  ev e ry

c a s e  of d i s p o s s e s s io n  o f  th e  t e n a n t  from a p a r t ,  t h e r e

sh o u ld  be an e n t i r e  su sp en s io n  of r e n t . . .  seems to  me

h a r d l y  c o n s i s t e n t  v/ith j u s t i c e .  We may ap p ly  any r u l e

o f  E n g l i s h  Law as a r u l e  of e q u i t y ,  j u s t i c e  and good

c o n s c ie n c e  w ith  r e f e r e n c e  to  the  c i rc u m s ta n c e s  of a

c a s e ,  b u t  such a r u l e  must be a p p l i e d  w i th  c a u t i o n ..........

I  do n o t  see why he ( th e  t e n a n t )  sh o u ld  no t  pay r e n t

f o r  th e  l a n d ,  o f  which he remains i n  p o s s e s s i o n .  I n

my judgment the Court sh o u ld  always endeavour to

a p p o r t i o n  the  r e n t  whenever p o s s ib le  and be v e ry  c a r e f u l

i n  ap p ly ing  th e  r u l e  of  susp en s ion  of r e n t ,  which can  o n ly

be a l lo w ed  in  e x c e p t io n a l  c a se s  having r e g a r d  t o  th e
(4)

c i rc u m s ta n c e s  of  th e  c a s e s  • S im i la r  o b s e r v a t io n s  were
(5)a l s o  made i n  some o th e r  c a s e s  •

(3 )  S u s i l  v .  R a ian i  (1927) 31 C.W.W. 990 a t  992.
(4 )  I b i d . p. 994•
(5 )  J a g a d is h  v .  Surendra (1935) 40 C.W.W. 166; f o l lo w e d

i n  Sourendra v .  Kanai (1940) 45 C.W.W. 396 .



44?

(6 )In Taraf v. Kun.ja the finding was that the rent

was a s s e s s e d  w i th  r e f e r e n c e  t o  th e  a rea  i n  th e  p o s s e s s io n

o f  the  t e n a n t  and th e  r u l e  of su sp en s ion  was no t  a l lo w e d .

The Court r e l ie d  on Katyani!s c a s e ^  in  support of the

p r o p o s i t i o n  t h a t  th e  d o c t r i n e  of su sp en s io n  of r e n t  was

a p p l i e d  where th e  r e n t  was f i x e d  i n  a lump f o r  t h e  whole

l a n d  l e a s e d ,  t r e a t e d  as an i n d i v i s i b l e  s u b j e c t  and i t

c o u l d  n o t  be a p p l i e d  where th e  r e n t  was t o  be f i x e d

a c c o rd in g  to  the  a rea  i n  t h e  p o sse ss io n  o f  th e  t e n a n t .

I t  d id  n o t  apply  to  a ca se  where the  t e n a n t  was l i a b l e

t o  pay r e n t  a t  so much per b igha per y e a r .  Such an

i n t e r p r e t a t i o n  was a l s o  made i n  Mahim v .  Sheikh Karam A l i ^ ^

and Abhay v. Heni^ ^ . I t  was further observed in  the la s t

case that the rule of suspension of ren t, although i t

m ig h t  o p e ra te  h a r s h ly  i n  i n d i v i d u a l  c a s e s ,  might be

u n i v e r s a l l y  a p p l i e d ,  inasmuch as i t  was b e t t e r  t h a t  t h e r e

s h o u ld  be some h a rd sh ip  i n  some cases  th a n  t h a t  th e  C o u r ts
( 1 0 )

s h o u ld  abandon the  c e r t a i n t y  o f  a d e f i n i t e  r u l e  •
( 1 1 )I n  Sa.j.iad v .  T r a i l a k h y a v 7 which was a s p e c i a l  

c a s e ,  th e  l a n d l o r d  sued f o r  recov e ry  of  r e n t  f o r  th e  yea rs  

1325 to  1328 B.S. a t  t h e  r a t e  o f  R s .1 8 -5 -9 p ie s  a y e a r .

(6 )  A . I .R .  1926 C a l .  1226.
(7 )  ( 1924) 30 C.W.N. 1 P .C .
(8 )  (1928) 33 C.W.N. 501.
(9 )  ( 1929) 33 C.W.N. 715.
(10)  I b i d . p. 721.
(11 )  TT927) 32 C.W.N. 472.



The defence was that the p la in t i f f  had d ispossessed the
( 1 2 )d e fe n d a n ts  from 5 b igh as  and 8 k a t h a s v o f  t h e i r  h o l d i n g ,  

which  c o n s i s t e d  of 25 b ig has  a t  a r e n t a l  o f  Rs.  15-6-11 

g a n d a s ^ ^ )  and th e  de fen d an ts  were ,  t h e r e f o r e ,  e n t i t l e d  to  

a s u s p e n s io n  of the  payment of r e n t .  I t  ap p e a re d  t h a t ,  

a f t e r  the  f i n a l  p u b l i c a t i o n  of th e  r e c o r d  of r i g h t s ,  the  

l a n d l o r d s  s t a r t e d  a proceeding  under the  p r o v i s i o n s ^ 2*’  ̂

o f  th e  Bengal Tenancy A c t ,  1885 f o r  s e t t l e m e n t  of  r e n t  and 

t h e  S e t t l e m e n t  o f f i c e r  s e t t l e d  a t  R s .1 8 -5 -9 P ie s  as  a f a i r  

r e n t  of th e  lan d s  from th e  beg inn ing  of th e  y ea r  1326. B2.  

The o rd e r  of  the Revenue o f f i c e r ,  which had th e  f o r c e  of  

a d e c r e e ,  showed t h a t  the  t e n a n t s  were i n  p o s s e s s io n  of 

o n ly  21 b ig h as  and 5 k a t h a s ,  and t h a t  th e  f a i r  r e n t  

a s s e s s e d  on t h i s  a rea  was R s .1 8 -5 -9 P ies*  I t  was h e ld  

t h a t  th e  o rd e r  of the  Revenue o f f i c e r  was c o n c lu s iv e  

between th e  p a r t i e s ,  bo th  as to  th e  a r e a  of the  h o ld in g  

and  th e  r e n t  of th e  ho ld ing  and t h a t  so l o n g #as t h a t  o rd e r  

s t o o d ,  th e  t e n a n t s  were bound to  pay the  r e n t  f i x e d  by th e  

Revenue o f f i c e r  i n  r e s p e c t  of the  a r e a  found  i n  t h e i r  

p o s s e s s io n  by him. In  o th e r  words i t  was h e l d  t h a t  t h e

(12) katha th part of a big ha.
M3; ganda = 1/20th part of an anna*
(14)  Sec. 105*



e f f e c t  o f  th e  d e c i s i o n  was to  determ ine t h a t  t h e  d e fe n d a n t s  

were t e n a n t s  of th e  p l a i n t i f f  i n  r e s p e c t  of on ly  21 and  odd 

b ig h a s  o f  l a n d ,  f o r  which th e y  were l i a b l e  t o  pay R s .1 8 -5 ~ 9 p ie s

as  f a i r  and e q u i t a b l e  r e n t .  I n  t h a t  case  Rankin  C * J , ,
(1 5 ) o b s e r v e d v

"The d o c t r i n e  of su sp en s io n  o f  r e n t  depends s o l e l y

upon t h i s  t h a t  t h e  r e n t  due i s  an e n t i r e  sum i n  r e s p e c t  o f

t h e  l a n d  demised# I f ,  t h e r e f o r e ,  the  t e n a n t  i s  n o t  g iv e n

o c c u p a t io n  of  the  whole of the  l a n d  dem ised ,  t h e  l a n d l o r d

has no r i g h t  to  the  e n t i r e  r e n t  and ,  u n le s s  he has a r i g h t

o r  some e q u i t y  to  an ap p o r t io n m en t ,  he can r e c o v e r  n o th in g

on the contract* But the whole basis of the doctrine i s

t h a t  th e  r e n t  due i s  one e n t i r e  sum##,# I t  ap p e a rs  to  me

t h a t ,  u n le s s  we a re  to  s e t  a s id e  th e  S e t t le m e n t  O f f i c e r f s

d e c i s i o n  and g iv e  no e f f e c t  to  i t  a t  a l l ,  i t  must be h e l d

t h a t  i n  r e s p e c t  o f  the  21 b ig h as  i t  has been found  t h a t

th e  f a i r  and e q u i t a b l e  r e n t  i s  Rs#18; i n  o t h e r  w ords ,  th e

e n t i r e t y  of th e  o r i g i n a l  r e n t  i s  i n c o n s i s t e n t  w i th  and has

b een  d e s t ro y e d  by th e  f i n d in g  of th e  S e t t le m e n t  O f f i c e r 11 •
^16 )In  E b a d a l i  v# Fatem a; , which was a ca se  of

d i s p o s s e s s i o n  by th e  l a n d l o r d  bu t  the  s t i p u l a t e d  r e n t

(15 )  Sa.-i.1ad v .  Trailakhya (1927) 32 C.W.W. 472 a t  475-
( 1 6 ) ( 1926) 100 i . e .  501.



was a t  a c e r t a i n  r a t e  per b i g h a « i t  was h e l d  t h a t  t h e
( 1 7 )d o c t r i n e  was no t  a p p l i c a b le *  In  S a ra t  v* S u r e n d r a v 

where a t e n a n t  i n  p o s s e s s io n  was d i s p o s s e s s e d  by the  

l a n d l o r d  from a c o n s i d e r a b l e  p o r t i o n  o f  t h e  demised 

p r o p e r t y  and where the  s e t t l e m e n t  was f o r  a lump sum o f  

r e n t  i t  was h e l d  t h a t  th e  t e n a n t  was e n t i t l e d  to  e n t i r e  

s u s p e n s io n  o f  r e n t*  I t  was f u r t h e r  s a i d  t h a t  i t  was n o t  

p o s s i b l e  to  l a y  down any h a rd  and f a s t  r u l e  as  to  when 

s u s p e n s io n  o f  e n t i r e  r e n t  sh o u ld  be o r d e r e d  or when o n ly  

aba tem ent  of r e n t  shou ld  be a l lo w ed ,  i f  t h e  t e n a n t  was 

d i s p o s s e s s e d  from on ly  a p o r t i o n  of the  demised p r o p e r t i e s *  

Each case  had to  be d ec id ed  on i t s  p a r t i c u l a r  f a c t s *  But
/ A Q \

i n  Sakhisona v* P ra n k r i s h n a  « , i t  was h e l d  t h a t  uwhere

d i s p o s s e s s i o n  o r  e v i c t i o n  by th e  l a n d l o r d  i s  f o u n d ,  no 

c o n s i d e r a t i o n  w hether  the  r e n t a l  i s  a lump r e n t a l  o r  

r e n t a l  a t  a c e r t a i n  r a t e  p e r  b igha  or a c r e * e n t e r s  i n t o  th e  

q u es t io n *  The r e a l  t e s t  i n  such c a se s  i s : -  was i t  one 

i n d i v i s i b l e  t e n a n c y  and was t h e r e  i n t e r f e r e n c e  by th e  

l a n d l o r d  w i th  th e  due enjoyment o f  th e  p rem ises  or any, 

p a r t  o f  them? In  d ec id in g  on t h i s  t e s t  one may c o n s i d e r

(17 )  A . I .R .  1928 Cal* 428; a l s o  D hirendra  v* B h a b a t a r i n i
(1928) 33 C*W*N. 367; J a g a d i s h  v* S urendra  (19351 
40 C.W.N. 166; Sourendra v* Kanai (1940) k-5 0*W.N* 
396*

(18)  A . I .R .  1933 C a l .  566*



(19)w hethe r  the  tenancy  c o n s i s t s  o f  s e p a r a t e  mouzahsv y o r  

p a r c e l s  of l a n d  s e p a r a t e l y  a s s e s s e d  to  r e n t  o r  whether  

t h e  tenancy  i s  i n  f a c t ,  and not  i n  law o n l y ,  d i v i s i b l e  

o r  i n d i v i s i b l e ;  t h a t  where r e n t  i s  a s s e s s e d  a t  a r a t e  

pe r  b igha  the  d o c t r in e  w i l l  ap p ly  i f  i t  i s  a c a se  o f  

d i s p o s s e s s i o n  o r  e v i c t i o n  by th e  l a n d l o r d ;  and t h a t  

K a t y a n i 1s case^2 0  ̂ shou ld  no t  be i n t e r p r e t e d  as  l a y in g  

down any th ing  beyond what i t  a c t u a l l y  says**•

I n  a r e c e n t  d e c i s io n  of the  P a tn a  High Court  i n  
. ( 2 1 )

T r i b e n i  v .  Sheo Singh $ ,  i t  was h e l d ,  a f t e r  re v ie w in g

a l a r g e  number of c a s e s ,  t h a t ,  where a l a n d l o r d  w ro n g fu l ly  

e v i c t e d  h i s  t e n a n t  from a p a r t  of the  l a n d  dem ised ,  the  

t e n a n t  was e n t i t l e d  to  su sp en s io n  of payment o f  th e  e n t i r e  

r e n t  t i l l  the la n d  was r e s t o r e d  to  him* There  ift*t be

any d i f f e r e n c e  i n  such a case  between l a n d  l e a s e d  a t  an 

e n t i r e  r e n t  and land  l e a s e d  a t  so much pe r  a c re  or  b i g h a . 

and  i t  made no d i f f e r e n c e  whether th e  r e n t  be payab le  i n  c a s h  

o r  i n  k in d .  The t e n a n t  d id  not fo re g o  th e  b e n e f i t  of th e  

d o c t r i n e  of suspens ion  of r e n t  by r e a s o n  o f  th e  f a c t  t h a t  

t h e  l a n d l o r d  d i s p o s s e s s in g  him was only  a c o - s h a r e r

( 19 ) fmouzah* = v i l l a g e *
(20)  ( 1924) 30 C.W.H. 1 P.O.
(21)  A . I .R .  1952 P a t .  325.
(2 2 ;  Pramatha v .  Chandra (1918) 46 I . C .  539#



4 5 i .

I t  i s  now c l e a r  t h a t ,  i n  o rd e r  to  a p p ly  th e  r u l e

o f  s u s p e n s io n ,  which amounted to  a p e n a l ty  imposed on th e

l a n d l o r d  f o r  h i s  a l l e g e d  a c t  o r  h ig h -h a n d e d n e s s ,  t h e
(2 3 )

c i rc u m s tan c e  of  each case  must be looked  t o  • Some

s o r t  of wrongful o r  t o r t i o u s  a c t  of d i s p o s s e s s i o n  on th e

p a r t  of the l a n d l o r d  had t o  be e s t a b l i s h e d ^ ^ .  I n  the

a p p l i c a t i o n  of the d o c t r i n e  on account of e v i c t i o n ,  a c l e a r

f i n d i n g  on th r e e  p o in t s  was e s s e n t i a l : -  ( a )  t h e r e  had been

an e v i c t i o n ,  (b) the  l a n d l o r d  was a p a r ty  t o  t h e  e v i c t i o n

and (c )  the  a c t  of the  l a n d l o r d  was done w i th  the  o b j e c t

of d ep r iv in g  the  t e n a n t  o f  th e  p e a c e fu l  enjoyment of some
(25)p o r t i o n  of the demised p rem ises  • An a c t u a l  e v i c t i o n  

was no t  n ecessa ry  f o r  the  a p p l i c a t i o n  of th e  r u l e  of 

s u s p e n s io n  of e n t i r e  r e n t#  Where t h e r e  was s u b s t a n t i a l  

i n t e r f e r e n c e  by th e  l a n d l o r d  w ith  the  t e n a n t 1s enjoyment 

o f  th e  p ro p e r ty ,  even though e v i c t i o n  was n o t  c o m p le te ,  

t h e  t e n a n t  v/as e n t i t l e d  to  su sp en s io n  of  r e n t  f o r  the  p e r io d  

o f  i n t e r f e r e n c e ^ ^ #  The law d id  no t  r e q u i r e  t h a t  t h e r e  

sh o u ld  be complete e v i c t i o n  of th e  t e n a n t  i n  o rd e r  t h a t  

he might be exempted from l i a b i l i t y  to  pay r e n t ^ ^ #  To

( 2 3 ) Bissesv/ar v# K a l i  Charan A .I .R .  1926 Cal# 908;
S a ra t  v# S u ren d ra ,  A . I .R .  1928 C al .  428; J a g a d i s h  v .  
Surendra  (1935.) 40 C.W.R. 166.

(24) Dharani v .  Ra.jani « A . I .R .  1934 C a l .  146#
(25) Tarap v# K un ja . A . I .R .  1926 C al .  1226.
(26)  J e a u l l y a  v# Sukheannessa (1910) 14 C.W.H. 446#
( 2 7 ) L a l i t a  v# Surnomoyee (1900) 5 C.W.N# 353#



c o n s t i t u t e  an e v i c t i o n  e n t a i l i n g  s u s p e n s io n  o f  r e n t ,  i t

was no t  n e c e s s a r y  t h a t  t h e r e  should  be a c t u a l  p h y s i c a l

e x p u l s io n  by f o r c e  or v io l e n c e  from p a r t  o f  the  p re m ise s ^ 2^

Any n e t  of a permanent c h a r a c t e r  done by th e  l a n d l o r d  or

h i s  a g e n t ,  w i th  the  i n t e n t i o n  of d e p r iv in g  th e  t e n a n t  of

th e  enjoyment o f  th e  demised premises  or  any p a r t  t h e r e o f ,
(29)would o p e r a te  a s  e v i c t i o n '  I t  was an e v i c t i o n  by th e

l a n d l o r d  e n t a i l i n g  s u sp e n s io n  i f  he i n t e r f e r e d  w i th  th e  

c o l l e c t i o n  o f  r e n t  by the  t e n a n t  from th e  u n d e r - t e n a n t s ( ^ )  

I n  an E n g l i s h  c a s e ^ 1  ̂ J e r v i s ,  C . J . ,  w i th  r e f e r e n c e  to  the 

q u e s t i o n  what c o n s t i t u t e d  e v i c t i o n ,  e x p re s s e d  as  f o l lo w s  

11 I t  i s  ex trem e ly  d i f f i c u l t  a t  the  p r e s e n t  day to  

d e f in e  w i th  t e c h n i c a l  a c cu rac y  what i s  an e v i c t i o n .  

L a t t e r l y ,  th e  word has been used to  denote  t h a t  which 

f o rm e r ly  i t  was not  in t e n d e d  to  e x p re s s .  I n  th e  language  

of p l e a d i n g ,  th e  p a r ty  e v i c t e d  was s a i d  to  be e x p e l l e d ,  

amoved and put o u t .  The word ’ e v i c t i o n 1 -  from e v i n c e r e ,  

t o  e v i c t ,  to  d i s p o s s e s s  by a j u d i c i a l  c o u r se  -  was f o rm e r ly

(28) Godai v .  Aminuddi (1913) 18 C .L . J .  509 a t  511*
(29)  Dwijendra v .  A f tab ud d i  (1916) 21 C.W.N. 492 a t  496; 

Kamalanand v .  J a r a o  (1912) 17 C .L . J .  96 a t  101;
Noorjjan vT Bimala (1912) id  C.W.N. 552 a t  553;
Jogendra  v .  Mahesh (1928) 32 C.W.N. 559 a t  564.

(30) Hoymobutty v .  Sree  K ishen  (1870) 14 W.R. 58; K r i s t o  v .  
Chunder (1871) 15 W.R. 230; J e a u l l y a  v .  Sukheannessa  
(1910) 14 C.W.N. 446.

(31 )  Upton v .  Townend (1855) 17 C.B. 30 ( 6 4 ) ,  q u o ted  i n  
Dhunput v .  Mahomed Kazim (1896) I . L .R .  24 C a l .  296 a t  
300.



used  to  deno te  an e x p u l s io n  by the  a s s e r t i o n  o f  a t i t l e  

param ount,  and by p ro cess  of law. But t h a t  s o r t  o f  e v i c t i o n  

i s  n o t  n e c e s s a r y  to  c o n s t i t u t e  a su s p e n s io n  of  th e  r e n t ,  

because  i t  i s  now w e l l  s e t t l e d  t h a t ,  i f  t h e  t e n a n t  l o s e s  

th e  b e n e f i t  o f  th e  enjoyment of any p o r t i o n  of th e  demised 

p rem ises  by th e  a c t  of the l a n d l o r d ,  t h e  r e n t  i s  t h e r e b y  

suspended .  The term ’ e v i c t i o n 1 i s  now p o p u la r ly  a p p l i e d  

t o  e v e ry  c l a s s  of e x p u l s io n  or amotion. G e t t i n g  r i d  th u s  of 

th e  o l d  n o t i o n  of  e v i c t i o n ,  I  t h i n k  i t  may now be ta k e n  

to  mean t h i s  -  no t  a mere t r e s p a s s  and n o th in g  more, b u t  

som ething  of a g rav e  and permanent c h a r a c t e r  done by th e  

l a n d l o r d  w i th  th e  i n t e n t i o n  of d ep r iv in g  th e  t e n a n t  o f  th e  

enjoyment of th e  demised p rem ises .  I f  t h a t  may i n  law 

amount to  an e v i c t i o n ,  the  ju ry  would v e ry  n a t u r a l l y  c u t  

th e  kno t  by f i n d i n g  whether or not the  a c t  done by the  

l a n d l o r d  i s  o f  t h a t  c h a r a c t e r  and done w i th  t h a t  i n t e n t i o n " .

The onus of  proving f a c t s  e n t i t l i n g  th e  t e n a n t  t o  a 

s u s p e n s i o n , o r  an abatement of r e n t  was upon him. The l a n d l o r d  

would not  be p e n a l i s e d  u n le s s  a c l e a r  c a s e  was made o u t .

I n  c a s e  of f a i l u r e  to  put th e  t e n a n t  i n  p o s s e s s i o n  a t  th e  

i n c e p t i o n  of t h e  t e n a n c y ,  i t  was l a i d  down by th e  P r i v y  

C o u n c i l  i n  J o g e s h  v .  E m dad^2  ̂ t h a t  "where t h e r e  i s  no

(32) (1931) 36 C.W.N. 221 a t  229 P.C



d i s p u t e  as  to  th e  i d e n t i t y  of th e  s u b j e c t s  l e t ,  b u t  th e  

t e n a n t  d e n ie s  t h a t  he has ever  g o t  p o s s e s s io n  of th e  

s u b j e c t s ,  i t  i s  f o r  th e  l a n d l o r d  to  prove t h a t  he has 

d i s c h a r g e d  h i s  o b l i g a t i o n  to  put t h e  t e n a n t  i n  p o s s e s s i o n  

b e f o r e  he can  e n fo rc e  th e  t e n a n t ’ s o b l i g a t i o n  to  pay r e n t * . * .  

The l a n d l o r d  must no t  only  show t h a t  th e  t e n a n t  i s  i n  

p o s s e s s i o n  o f  the  s u b j e c t s  of the  l e a s e ,  b u t  t h a t  such  

p o s s e s s i o n  i s  a t t r i b u t a b l e  to the  l e a s e ,  or m ight be s o " .

But where a t e n a n t  c la im ed su sp en s io n  of r e n t  on acco un t  

o f  d i s p o s s e s s i o n ,  i t  was f o r  him to  prove d i s p o s s e s s i o n  

d u r in g  th e  p e r io d  fo r  which r e n t  was c la im e d  by th e  

l a n d l o r d .  I t  Was no t  s u f f i c i e n t  t h a t  i n  an  e a r l i e r  s u i t  

f o r  r e n t  i t  was found t h a t  th e r e  was d i s p o s s e s s i o n  by the  

l a n d l o r d ,  because  th e r e  was no p resum ption  t h a t  d i s p o s s e s s i o n  

c o n t i n u e d  up to  the  i n s t a n t  s u i t ,  nor was t h e r e  any o b l i g a t i o n  

on th e  l a n d l o r d  to  prove t h a t  he r e s t o r e d  p o s s e s s i o n  to  the  

t e n a n t  .

A c la im  f o r  su sp en s io n  or  ap p o r t io n m en t  o f  r e n t  

was n o t  l o s t  by p r e s c r i p t i o n ,  i . e . ,  th e  t e n a n t  was n o t  

p re c lu d e d  from s e t t i n g  up th e  p lea  of s u s p e n s io n  by r e a s o n  

o f  the f a c t  t h a t  th e  p a r t i a l  d i s p o s s e s s i o n  o f  which he made

(33) S a t i s h  v .  Ra.ja Reshee (1932) 36 C.W.N. 1134.



( 3 4 )a g r i e v a n c e  l a s t e d  f o r  more th a n  twelve  y e a r s '  ' •  The

t e n a n t ’ s r i g h t  to  c la im  su sp en s io n  or aba tem ent was a l s o

n o t  l o s t  by th e  p r i n c i p l e  of c o n s t r u c t i v e  r e s  . j u d i c a t a *
(35)H a r i  Hath v .  Kulesh  i t  was o bse rved  t h a t  w here ,  i n  

a s im ple  s u i t  f o r  r e n t ,  t h e  t e n a n t  put fo rw a rd  a p le a  o f  

d i s p o s s e s s i o n  and a l lo w ed  a decree  to  be p a s sed  f o r  th e  

e n t i r e  r e n t ,  i t  s h o u ld  no t  be h e ld  t h a t  he was bound to  

t a k e  t h i s  p le a  of  d i s p o s s e s s io n *  I f  he had n o t  done s o ,  

i t  shou ld  no t  be t r e a t e d  as  b a r r e d  by th e  d o c t r i n e  o f  

c o n s t r u c t i v e  r e s  . jud ica ta  i n  a subsequen t  s u i t .

(3*0 Krishna v* Surendra  ( 1 9 3 0  36 C.W.N, 72 .
(35)  A . I .R .  1933 C a l .  793.
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CHAPTER 6 

Enhancement and reduction of raivats' rent

Sec.l. Enhancement of rent by suit

The rent of a raiyat at fixed rates could not 

he enhanced because his rent was fixed in perpetuity,'*'

The rent of an occupancy raiyat could be enhanced
2 3either by suit or by c o n t r a c t s e c t i o n  28 of the

Bengal Tenancy Act, 1885 expressly declared that i t  was 

not possible to enhance the rent of that c lass of raiyat 

except ihi those two cases. The Act made no provision 

for enhancement of rent by suit in respect of a non

occupancy raiyat.
Dealing now with enhancement of rent of an 

occupancy raiyat by su it, i t  was thus enacted in section  

17 of the Bengal Rent Act, 1859 and section 18 of the 

Bengal Act, 1869:-
“ No i ryo t, having a right of occupancy shall 

be liab le  to an enhancement of the rent previously paid 
by him, except on some one of the following grounds, 
namely

1. The Bengal Rent Act, 1859 > sec. 3; The Bengal Act,. 
1869> sec.3; The Bengal Tenancy Act, 1885, s e c .18.

2. The Bengal Rent Act, 1859) s e c .17; The Bengal Act, 
1869) sec .18; The Bengal Tenancy Act, 1885) sec .30.

3. The Bengal Tenancy Act, 1885) sec. 29*



that the rate of rent paid hy such ryot 
i s  helow the prevailing rate payable by the same 
class of ryots for land of a similar description and 
with similar advantages in the places adjacent;

that the value of the produce or the pro
ductive powers of the land have been increased 
otherwise than by the agency or at the expense of 
the ryot;

that the quantity of land held by the ryot 
has been proved by measurement to be greater than the 
quantity for whidh rent has been previously paid by 
him. ”

The Rent Law Commission, 1880 regarded the 

problem of enhancement of rent of an occupancy raiyat 

as one of great difficulty.^* In dealing with the 

problem they considered the variety of circumstances 

in which raiyats cultivated tjjreir land. In their  

report^they observed:-

4‘The uncertainty of agricultural experience i s  

very great in every country, but probably in no country 

i s  i t  so great as in India. This increases the d i f f i 

culty of providing against fluctuations of season by 

average calculations; and the consequence .of fa ilure  

in those calculations i s  terribly aggravated through

4* The report of the Rent Law Commission, 1880, para 37. 
5* Ibid. ,para 4 9 .
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the absence of capital, by drawing upon which the 

agricu lturist is  in other countries enabled to tide  

over an abnormal succession of bad years, hoping to 

replace what is  so consumed by increased energy 

when circumstances are more favourable. The fer

t i l i t y  of land depends in India, as in other countries, 

upon the nature of the so il  and subsoil; and there 

are in these provinces numerous var ie ties  of botji, 

well understood by the ryots. In settlement pro

ceedings a l l  over India, from before Akbar’s time 

down to the present period, we have these v a r ie ties  

mentioned and taken into account. Some s o i ls  are 

cultivated with much less  labour than others; and 

th is  is  a very important consideration, where so much 

has to be done by manual labour, where the race of 

cattle  which supplements the exertions of man is  

deficient in muscle and vigor, and4where the absence 

of capital and the nature of the couhtry prevent the 

introduction and use of more effective  agency. The 

rich a llu v ia l  chur yields a bumper crop in return for 

the mere exertion of sprinkling the seed on i t s  sur- 

face; while the s t i f fe r  so il  of the higher mats,

6. * mat * -  a plain, the. open cleared space between the
belts of trees that generally enclose a v illa g e ,  
(ib id , £n). }.



baked during the burning months when the heaven is as
brass and the earth as iron, and scarcely moistened

by the tardy rains, i s  with d iff icu lty  turned up by

the straining oxen and the to ilin g  ploughman to be

ready in time for rice seedlings, which one by o$e

have to be planted out through the f u l l  expanse of

every f i e ld  M

After due consideration of those circumstances

the commission decided to retain substantially  the

grounds of enhancement of rent to be found in section
and section 18 of the Bengal A ct,1869*

17 of the Bengal Rent Act, 1859/\ But an attempt was

made to make those grounds clearer and more readily
7in te l l ig ib le  to the parties affected by them. Under 

those sections of the Rent Acts the word ‘ren t’ meant 

both a money rent as well as rent in kind. The Commission 

for the f ir s t  time proposed to separate the rules of en-
o

hancement of money rent from those of rent in kihxL.

On the basis of the recommendation of the Comm

iss ion , the law of enhancement of rent by su it was pro

vided in section 30 of the Act which ran as fo llow s:-

7. The report of the Rent Law Commission, 1880, para 52.
8 . The draft B ill  prepared by the Rent Law Commission, 

1880, s e c .22.



“ 30. The landlord of a holding held at 
a money-rent by an occupancy-raiyat may, subject to 
the provisions of th is Act, in stitu te  a su it to en
hance the rent on one or more of the following grounds 
(namely)

‘^a) that the rate of rent paid by the raiyat i s  
below the prevailing rate paid by occupancy-raiyats for 
land of a similar description and with similar advantages 
in  the same v illage or in neighbouring v i l la g e s ,' ând 
that there is  no su ffic ient reason for his holding at 
so low a rate;

“(b) that there has been a rise in the average local  
prices of staple food-crops during the currency of the 
present rent;

“(c) that the productive powers of the land held by 
the raiyat have been increased., by an improvement e f f 
ected by, or wholly or partly at the expense of, the 
landlord during the currency of the present rent; and

“(d) that the productive powers of the land held by 
the raiyat have been increased by f lu v ia l  action.

“Explanation. -  “Pluvial action” includes a change in 
the course of a river rendering irrigation  from the 
river practicable when i t  was not previously practic
able. ”

The Bengal G-overnment proposed to abolish  

“the prevailing rate” as referred to in section 3 0 (a) 

of the Act as being “il lo g ica l, ,  unnecessary and mis-

9. Clause (a) in section 30 was substituted for the orig
inal clause (a) by section 2 of the Bengal Tenancy
(Amendment) Act, 1898 £ Bengal Act III of 1898). The 
new clause added only the words “or in neighbouring 
v illages . ”

10. The words “wholly or partly” were inserted by section
24 of the Bengal Tenancy (Amendment) Act,l$28 (Bengal 
Act IV of 1928).



c h i e v o u s B u t  the Select Committee was unable to 

accept the proposal of the Bengal Government to ab

olish  the prevailing rate as a ground of enhancement, 

inasmuch as th is had, in one. shgape or other, been a 

ground of enhancement, ever since the Permanent S ettle 

ment, and i t  was the only means by which a landlord

could remedy the effects  of fraud or favouritism on
12the part of his agent or predecessors.

The prevailing rate, however, was retained as 

’a ground of enhancement for what i t  was worth, though 

i t  was fu lly  recognized at the time that in only a few 

cases would any rate be found to prevail as to ju st ify  

the requirements of the section. Mitra in h is Tegore 

Law Lectures observeds-

uThe prevailing rate of rent paid for lands of 

a similar description with similar advantages in the 

places adjacent i s ,  in the present state of things, 

extremely d iff icu lt  to determine. Various causes, the 

principal of which are the landlord’s caprice or tyranny 

and the tenant’s weakness, have in many lo c a l i t i e s

11. The report of the Bengal Government. dated 15th Sept
ember, I8 8 4 , para 40  .r Selections, p. 3 6 4 .

12. The report of the Select Committee dated 12th February 
1885, para 20-=̂  Selections, P.4 C4 .



nearly destroyed what one would ca ll the ‘customary

rate*. The raiyats generally pay at various rates,

varying with the power of resistance which each of

them possesses. In many instances colourable kabu-

l ia t s  at rates higher than the really prevailing rates

come forward in abundance in support of the landlord’ s

cause and the courts of law fee l the greatest d iff icu lty

in finding out the truth, even i f  there be a prevailing

rate. The determination of the question as to what is

the prevailing rate has necessarily induced rulings not

quite consistent with each other.

Under the Bengal Rent Act, 1859 i t  was held that

the words “prevailing rate” in section 17 meant the rate

generally prevalent or the rate paid by the majority of

the raiyats in the neighbourhood.^ It  was the rate

paid by so large a majority of the same class of tenants

for similar lands as would justify  one in holding the
15rate to be the prevailing rate; J and not what the Court

16might consider to be a “fa ir  rate”. In Akul v.

13 , S. C.Mitra, on. c i t . , -p.354.
14* Shadhoo v. Ramanoograha (1868) 9 Y/. R.83? C.D. Field,

Digest, Article 43> Explanation. 1.
15* Dhunraj v. Ooggur (1871) 15 W.R.2.
16. Felaram v. Nund Coomar (1866) 6 W.R. (Act X) $ 5 .
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17Ameenoodeen i t  was held that i f  the prevailing rate 

visas higher than the rent paid by the ra iy a t , though 

lower than the rate claimed in the plaint to be pre

v a ilin g  rate, the Court ought to give a decree at the 

actual rate found to be paid by the neighbouring raiyat s . 

I t  was essential that i t  should be paid generally; i t  

was not enough that i t  was paid by a number of witnesses
" J  Q

only. In Priag v. Brockman, ' the evidence of three 

uatwaris. who put in their .jamabandis^showing the rates  

paid by a majority of the ra iyats, was held to be suff

ic ie n t  to prove the prevailing rate. G-enerally speak

ing, the whole tenor of the decisions was to the effect  

that an average rate was not a prevailing rate. Sim

i la r ly  under the original Bengal Tenancy Act, 1885 

was held that the words “prevailing r a te ” in section  

3 0 (a) meant not the average rate of rent but the rate 

actually  paid and current in the v illage  for land of a

17. (1879) 5 C.L.R. 4 1 .
18. (1870) 13 W.R. 346.
1 9 . Jamabandi papers showed the quantity of land held by 

each cultivator, i t s  different q u a lit ie s , i t s  rate of 
rent, the tota l rent for a l l  the lands in each c u lt i 
vator’s possession and la s t ly  the grand to ta l of a l l  
lands of every kind held by . him (Aktowli v. Tarak 
(1912) 17 C.W.N. 774 at 776.

20. Shital v. Prossonnamoyi (1894) I^LaR. 21 Cal. 986 .



similar description with similar advantages; in other 

words, the expression “prevailing r a te ” should he con

strued in the same sense in which i t  had been used in 

the earlier cases under the Bengal Rent Act, 1859*

The absence from the Bengal Tenancy Act, 1885 o.f any 

defin ition  of the expression “prevailing r a te ”, combined 

with the fact that, “ in su its  and proceedings for en

hancement of rent on the ground of the prevailing r a te , 

the Civil Courts and Revenue Officers were bound to con

fin e  their enquiries and comparisons of rates to the

same v i l la g e ,” rendered the original clause (a) ih-
21effec tiv e  for the purpose of enhancing rents. To

remove those d if f ic u lt ie s  i . e . ,  to enable an easy 

determination of the prevailing rate in a particular 

lo c a l ity ,  the legislature inserted a defin ition  of the 

expression “prevailing ra te” in sub-section ( l )  of 

section 31A by the Bengal Tenancy (Amendment) Act,

1 8 9 8 , which provided as fo llow s:-

21. Statement of objects and reasons of the Bengal
Tenancy B il l ,  1897, para 14 = The Calcutta Gazette 
of the 7th April, 1897, part IV, p .110.



“31A. (1) any d istr ic t  or part of a dis
t r ic t  to which th is sub-section i s  extended by the 
Provincial Government by n otification  in the o f f ic ia l  
Gazette, whenever the prevailing rate for any class of 
land is  to^fascertained under section 30 clause (a), by 
an examination of the rates at which lands of a similar 
description and with similar advantages are held within 
any v illage  or v illa g es , the highest of such rates at 
which, and at rates higher than which, the larger portion 
of those lands is  held, may be taken to be the prevailing  
r a t e .”

By the same amendment the scope of the enquiry ( i . e . ,  

the area for comparison of rates) was enlarged by the 

introduction of the words “or in the neighbouring 

v i l la g e s ” in clause (a) of section 30 of the Act.

By the introduction of the new section 31A, 

the legislature abandoned the principle la id  down in 

the rulings of the High Court already referred to the 

e ffec t  that the prevailing rate was that paid by the 

majority of raiyats in the v illage and prescribed that 

the highest of the rates at which and at. rates higher 

than which the major portion of the lands of any area 

was held might be taken to be the prevailing rate.

“This is  a new departure”,said Rampini, “in two respects, 

v iz ,  (a) that the prevailing rate i s  now defined not 

with reference to the number of the raiyats paying rent, 

but with reference to the quantity of land for which 

rent is  payable; and (b) that i t  enables the highest of



t h e  r a t e s  i n  th e  a s c e n d in g  s c a le  o f  r a t e s ,  a t  which  

and a t  r a t e s  h ig h e r  t h a n  whi£h t h e  m a jo r  p o r t i o n  of  

l a n d  of a  s i m i l a r  d e s c r i p t i o n  and w i th  s i m i l a r  ad

v a n ta g e s  i n  th e  same v i l l a g e  or i n  n e i g h b o u r i n g  

v i l l a g e s  i s  h e l d ,  t o  be ta k e n  as  th e  p r e v a i l i n g  r a t e ;  

so t h a t  i n  t ime a l l  l e s s e r  r a t e s  may be r a i s e d  t o  t h i s
op

r a t e ”. The p r e v a i l i n g  r a t e ,  a s  d e f i n e d  i n  s e c t i o n

31A, might be a r a t e  t h a t  was p a id  o n ly  by a  s i n g l e  

f i e l d ,  b e in g  th e  r a t e  a t  which and above which  t h e  

l a r g e r  p o r t i o n  of th e  la n d  i n  the  a r e a  t a k e n  f o r  com

p a r i s o n  was h e ld .  The a r e a  and n o t  t h e  number o r  

p r o p o r t i o n  of th e  t e n a n t s  who ho ld  a t  a  g i v e n  r a t e ,  

was t o  be looked  t o  i n  d e te rm in in g  t h e  p r e v a i l i n g  

r a t e .  To t a k e  an extreme case ,  i f  t h e  a r e a  s e l e c t e d  

f o r  com parison were 100 b ig h a s ,  and 50 b ig h a s  were 

h e ld  by a s i n g l e  t e n a n t  a t  Rs. 2 -8 ,  and  1 b lg h a  a t  

R s .2 ,  p e r  b ig h a ,  w h ile  th e  rem a in in g  49  b i g h a s  were 

h e l d  by 4 0 ten an ts  a t  Rs. 1 -8 ,  s t i l l  Rs. 2 would be 

th e  p r e v a i l i n g  r a t e  u nd er  s e c t i o n  31A, a s  t h e  l a r g e r  

p o r t i o n  of th e  a r e a  -  51 b ighas  -  was h e l d  a t  t h a t  o r  a

22. R .F .R am pin i ,  00 . c i t . , p . 154*



2^a higher rate. J

As the definition of prevailing rate, given

in sub-section ( l)  of section 31A, only applied in

those d istr ic ts  to which the Provincial Government

had extended the provisions of that sub-section, the

rulings in Shital v. Prossonnamoyi^and other cases

on this subject held good in suits arising in d is tr ic ts

to which they had not been extended. In Harihar v.
25A,iab, ^it was held that, by enacting section 31A of 

the Bengal Tenancy Act, the legislature never intended 

to alter the pre-existing law in d is tr ic ts  to which that 

section had no application. Similarly Coxe. J . , re

fused to apply the principle of section 31A to a d is tr ic t  

where i t  had not been extended but he observed that “ the 

question of extending i t  to the d is tr ic t  might very well
■ 9 7be considered”. In a case 'decided under the Bengal

Tenancy Act prior to the amendment of 1898, i t  was held 

that, where ho prevailing rate could be found and the 

ra iya ts4 except in a few isolated cases, were holding

23* Finucane and Ameer A li, on. c i t . . v . 195.
24 . (1894 ) I.L.R. 21 Cal. 986 .
25. (1913) I.L.R. 45 Cal. 930 at 932-33*
26. Ram v. Paheshwar (1915) 29 I. C. 880 at 881.
27* Alep v. Raghunath (1896) 1 C.W.N. 310 at 312.



similar lands with similar advantages at varying 

rates of rent, the Court under such circumstances 

could take the lowest rate as the prevailing rate,
pO

In another case the rate paid by the majority of

the tenants was accepted as the prevailing rate.

The adoption of the lowest rate as the prevailing

rate, i f  the landlord did not object, could not be
29challenged by the tenant.  ̂ I t  was also held in a

number of cases that, where there was no prevailing

rate , the landlord was not entitled  to obtain a decree
10for enhancement.

The prevailing rate in any loca l area was a

question of fact and depended upon the actual rents

existing  in that area from time to time; i t  increased

or diminished according to existing circumstances, the
11process being automatic. Finucane and Ameer All

observed that “as is  well known, each v illa g e  has lands 

of various descriptions, with particular names indicative

28. Faugni v. Seo Charan (1897) 1 C.W.N. clxxix  at clxxx. 
29* Laiit v. Hitnarain (l910) 15 C.W.N, l v i ,  following

Alep v. Raghunath (1896) 1 C.W.N. 310.
30. Ram v. Faheshwar (1915) 29 I.C. 880; Radha v. Hari,

A.I.R. 1930 Pat. 332 at 334; I  ameshwar v. Sone.v,
A.I.R. 1933 Pat. 529-

31. Ram.ii v. Ram (1923) 75 I*C. Jpll 4l4*



of t h e i r  c r o p - y i e l d i n g  c a p a c i t i e s ;  some l a n d s  a r e  

b e t t e r  s i t u a t e d  th a n  th e  o th e r s .  I n  j u d g i n g ,  t h e r e 

f o r e ,  of th e  p r e v a i l i n g  r a t e ,  th e  Court  o r  o f f i c e r  

c a l l e d  upon t o  de te rm ine  th e  q u e s t i o n  of enhancement 

h a s  t o  b e a r  i n  mind th e  q u e s t io n  of s i m i l a r i t y ,  b o th  

i n  the  c h a r a c t e r  or d e s c r i p t i o n  of t h e  l a n d s  h e l d  by

r a i y a t , and i n  th e  r e l a t i v e  a d v a n ta g e s  of t h e  l a n d s .  

The p o in t  f o r  d e te r m in a t io n  i s ,  however,  a  q u e s t i o n  of 

f a c t ,  and no d e f i n i t e  r u l e  can be l a i d  down w i th  r e s p e c t  

t o  i t ”. ^  I n  d e te rm in in g  the  p r e v a i l i n g  r a t e  of r e n t ,  

r e n t  s e t t l e d  i n  c o n t r a v e n t io n  of s e c t i o n  29^ of th e  

A ct  cou ld  n o t  be t a k e n  i n t o  c o n s i d e r a t i o n .  ^  J e n k i n s ,  

C . J . ,  observed  t h a t  “i f  th e  Court i s  s a t i s f i e d  t h a t  a l l  

t h e  r e n t  i n  a v i l l a g e  shou ld  be e x c lu d e d  from c o n s i d e r a 

t i o n ,  because  i t  i s  f i x e d  i n  a mode whidh c o n t r a v e n e s  

t h e  p r o v i s i o n s  of s e c t i o n  29 of th e  Bengal Tenancy A c t ,  

t h e n  an e n q u i ry  shou ld  be d i r e c t e d  which w i l l  b r i n g  to  

l i g h t  th e  p r e v a i l i n g  r a t e  of r e n t  p a id  by ocdupancy 

r a i y a t s  f o r  land  of a s i m i l a r  d e s c r i p t i o n  and w i th  

s i m i l a r  adv an tag es  i n  n e ig h b o u r in g  v i l l a g e s ”.^ ^  A

32. F inucane  and Ameer A l i ,  op. c i t . , p p . 187-88 .
33* I n f r a ,  PP*490-92 .
34* Nobin v, Kula (1910) 14 C.W.N. 914*
35* I b i d . , p . 9 l 8 .



471.

s e t t l e m e n t  of r e n t  w i th  r e f e r e n c e  to  th e  p r e v a i l i n g  

r a t e  was n o t  i l l e g a l  m ere ly  f o r  the r e a s o n  t h a t  i t  

i n v o lv e d  an  enhancement of more th an  two an nas  i n  th e  

ru p e e .  There was, no l i m i t  t o  the amount of  enhance

ment which co u ld  he e f f e c t e d  on the ground  of p r e v a i l 

i n g  r a t e . ^

The l e g i s l a t u r e  l a i d  down c e r t a i n  r u l e s  a s  t o  

enhancement of r e n t  t o  th e  p r e v a i l i n g  r a t e  iin s e c t i o n  

31 of th e  Bengal Tenancy A ct ,  1885* C lause  ( a )  of 

t h a t  s e c t i o n  s a i d  t h a t  i n  de te rm in ing  what was th e  p r e 

v a i l i n g  r a t e ,  the  r a t e s  f o r  t h r e e  c o n s e c u t iv e  y e a r s  

im m ed ia te ly  p r i o r  to  th e  i n s t i t u t i o n  of  t h e  s u i t  must 

he ta k e n  i n t o  c o n s i d e r a t i o n  and no enhancement c o u ld  he 

d ec reed  u n l e s s  t h e r e  was a s u b s t a n t i a l  d i f f e r e n c e  betw een  

t h e  r a t e s  p a id  by th e  r a i y a t  and the p r e v a i l i n g  r a t e  

fo und  by th e  Court. Clause (b) empowered t h e  Court  t o  

a p p o in t  a Revenue o f f i c e r  a s  Commissioner t o  make a  

l o c a l  e n q u i r y  i f  i t  c o n s id e r e d  i t  n e c e s s a r y .  I n  Bengal 

and o th e r  p l a c e s  r a i y a t s  b e lon g in g  t o  t h e  h i g h e r  c a s t e s  

sometimes c la im ed  to  h o ld  la n d  a t  s p e c i a l  r a t e s  of r n n t ;  

o f t e n  p a r t i c u l a r  f a m i l i e s  were, as a  m a t t e r  of f a c t ,

36 . Bhagaban v. P a l tu ra m  (1916) 32 I .C .  749 a t  750.

j



V Iallowed to hold at favourable rates. So clause

( c d e c l a r e d  that in determining the rent payable by

a  r a i y a t , h i s  c a s t e  sh o u ld  no t  be t a k e n  i n t o  c o n s i d e r a t i o n ,

unless i t  was proved that by reason of looal custom,caste

d id  form an  element f o r  c o n s i d e r a t i o n .  When i t  was

found that by local custom any description of raiyats

h e l d  lan d  a t  f a v o u ra b le  r a t e s  of r e n t ,  th e  r a t e  was t o

be determined in accordance with that c u s t o m . C l a u s e

(d )  l a i d  down t h a t  i n  d e te rm in in g  th e  p r e v a i l i n g  r a t e ,

t h e  amount of any enhancement,  based  on a l a n d l o r d ' s

improvements ,  should  n o t  be tak en  i n t o  c o n s i d e r a t i o n .

For example, rates might have increased within a certain

a r e a  i n  consequence of improvements e f f e c t e d  by th e

l a n d l o r d ;  th o se  e x c e p t i o n a l  r a t e s  co u ld  n o t  u n d e r  th e

law  be re g a rd e d  as  a t e s t  of th e  p r e v a i l i n g  r a t e  i n  t h e  
or in  th e  n e ig h b o u r in g  v i l l a g e s ,  

v i l l a g e s , Aor be a l low ed  t o  i n f l u e n c e  i t s  d e t e r m i n a t i o n .  ^

Clauses (e) and (f)  were inserted by the Amending Act

of 1898. As th e  p r e v a i l i n g  r a t e  was d e te rm in e d  w i th

r e f e r e n c e  t o  the  r a t e s  g e n e r a l l y  p a id  by t h e  m a j o r i t y

o f  r a i y a t s , the  Court c o u ld  under  c l a u s e  ( e )  ex c lu d e

from i t s  c o n s i d e r a t i o n  a l l  f a v o u ra b le  r a t e s  a r i s i n g  from

37* K .Finucane and Ameer A l i ,  op. c i t . , p . 197.
38. I b i d . ,p .  198.
39. Ibid.



c a s t e  p r i v i l e g e s .  I f  th e  r e n t  was n o t  s e p a r a t e l y  

a l l o c a t e d  t o  the  d i f f e r e n t  c l a s s e s  of  l a n d  com prised  

i n  th e  h o ld in g ,  th e  Court had th e  power, u n d e r  c l a u s e  

( f ) ,  of d e a l in g  w i th  th e  a r e a  of each  c l a s s  s e p a r a t e l y  

and a r r i v i n g  a t  th e  t o t a l  r e n t  t o  be p a id  by th e  

r a i y a t s .

As a Revenue O f f i c e r  m ight  n o t  know t h e  r e 

qu irem en ts  of a C i v i l  C ourt ,  i t  was r i g h t  and p ro p e r  

t h a t  the  Court i n  d i r e c t i n g  a l o c a l  i n v e s t i g a t i o n  sh o u ld  

i n d i c a t e  to  th e  o f f i c e r  h o ld in g  t h e  i n v e s t i g a t i o n  what 

i t  was t h a t  the  Court p r e c i s e l y  r e q u i r e d . ^  Ac c o rd in g  

t o  Bri.i v. She eft ~̂"a Commissioner’ s d u t i e s  w e r e : -  (a )  To 

a s c e r t a i n  what was th e  p r e v a i l i n g  r e n t ,  nam ely ,  th e  r e n t  

p a id  by th e  m a j o r i t y  of th e  t e n a n t s  f o r  l a n d s  of s i m i l a r  

d e s c r i p t i o n  w ith  s i m i l a r  a d v a n ta g es  i n  th e  v i l l a g e .

(b)  I f  by r e a s o n  of th e  a p p l i c a t i o n  of s e c t i o n  29 of 

th e  Bengal Tenancy A c t ,  1885 or t h e  absence  of any p r e 

v a i l i n g  r a t e  w i th in  th e  v i l l a g e  i n  whic'h t h e  h o ld in g s  

i n  s u i t  l a y ,  the  r a t e s  i n  the  v i l l a g e  c o u ld  n o t  s e rv e  a s  

a g u id e ,  th e n  to  a s c e r t a i n  what was th e  p r e v a i l i n g  r a t e

40 .  Nobin v. K u la . (1910) 14 C.W.N. 9 I 4 a t  917*
41. (1916) 39 I .C .  85 a t  87.



t h e  n e ig hbour ing  v i l l a g e  or  v i l l a g e s ,  ( c )  I f  no one 

p r e v a i l i n g  r a t e  could  he found in  any v i l l a g e ,  t h e n  to  

a s c e r t a i n  what was th e  low est  r a t e  p a id  by  l a n d s  o f  

s i m i l a r  d e s c r i p t i o n  w i th  s i m i l a r  a d v a n ta g es ,  (d )  To 

a s c e r t a i n  what would be th e  p r e v a i l i n g  r a t e  i f  s e c t i o n  

31 ( a )  of Bengal Tenancy Act was a p p l ie d  to  the  l a n d s  i n  

s u i t .  I f  the  r e p o r t  o f  the  Revenue o f f i c e r  was h o t  

s a t i s f a c t o r y ,  the  c o u r t  cou ld  d i r e c t  a f u r t h e r  e n q u i ry  

s e t t i n g  out  what f u r t h e r  m a t e r i a l s  were wanted to  come 

to  a p rop e r  d e c i s i o n . ^

Before awarding enhancement, th e  C ourt  shou ld  a l s o  

f i n d  t h a t  ”th e r e  i s  no s u f f i c i e n t  r e a s o n ” shown by  th e  

r a i y a t  ”f o r  h i s  h o ld in g  a t  so low a r a t e ” . ^ F o r  ex

ample ju n g le ,  w as te  or  marshy land  might have been  l e t '  

to  him f o r  re c la m a t io n  or b r i n g i n g  under c u l t i v a t i o n  a t  

s p e c i a l l y  low r a t e s .  I t  would ob v io u s ly  be u n j u s t  and 

improper t h a t ,  a f t e r  he had made the  l a n d  p r o f i t a b l e ,  th e  

l a n d l o r d  should be al lowed to  t u r n  roQnd and c la im  enhance 

m e n t . ^  Again the  r a i y a t  might be long  to  a c l a s s  w hich ,

b2» P ranesh  v.  B an aw ar i la l  (192b) 86 I*C*533* 
k3» The Bengal Tenancy A c t .  1885, s ec .  3 0 ( a ) .

Chowdhry v .  Gour (1865; 2 77.R. (Act X; bO a t  b2 •



i n  accordance  w ith  l o c a l  custom, was alloy/ed to  h o ld
45a t  f a v o u ra b le  r a t e s  o f  r e n t  or he might h o ld  th e  la n d  a t

f a v o u ra b le  r a t e s  i n  c o n s i d e r a t i o n  of h i s  growing s p e c i a l
46cro p s  f o r  the  l a n d lo rd  or  f o r  r e n d e r in g  c e r t a i n  s e r v i c e s *  

A cco rd ing ly  when land  was l e t  f o r  th e  pu rp ose  o f  c l e a r i n g  

ju n g le  or f o r  o th e r  re c la m a t io n  and on t h i s  ground ,  o r  any 

o t h e r  ground mentioned i n  th e  l e a s e ,  a red u ced  r e n t  was 

p ro v id e d  f o r  the  f i r s t  few y ea rs  a f t e r  w hich  th e  r e n t  was 

to  be  a t  a c e r t a i n  r a t e  as the  f u l l  r e n t ,  such  r e n t  was n o t  

l i a b l e  to  enhancement on the  ground o f  i t s  b e i n g  below th e  

p r e v a i l i n g  r a t e .

The second ground of  enhancement o f  r e n t  was t h a t  

11 t h e r e  has been a r i s e  i n  the  average l o c a l  p r i c e s  o f  

s t a p l e  food c rons  d u r in g  the  cu r rency  o f  t h e  p r e s e n t  r e n t . 11 

vie have seen above t h a t  under the  Bengal Rent A c t ,  1859 

and th e  Bengal A ct ,  1869» a r a i y a t 1 s r e n t  was l i a b l e  to  

enhancement on the  ground of a r i s e  i n  th e  v a lu e  o f  th e  

p ro d u c e * Two changes were made under th e  Bengal Tenancy 

A c t , 1885; F i r s t l y  the  tferm 'p r ic e *  which meant th e  money

45• The Bengal Tenancy A c t ,  1885, s e c * 3 l ( c ) »
46 .  I b i d ; s e c .  29, P ro v iso  ( i i i ) . ,
47* Huro v .  Chundee (1883) I .L .R .9  C a l .  505 ,  f o l lo w in g  

Soorasoonderee v.  G-olam A l i  (1873) 19 W.R. 141 P*C.



which would he paid on sale of the produce was sub

stituted  for 1 value* which would include things other 

than money for which i t  might be exchanged.^ Secondly 

the expression “staple food crops'* was substituted for 

'produce* which would include a variety of things in 

addition to the staple crop e. g. ,  jute, sugar cane, 

betel lea f, tobacco v/hich required particular care and 

s k i l l  and involve special expenditure* The se llin g  

price of such special crops would not furnish a safe 

te st  for judging the a b ility  of a raiyat to pay enhanced 

rent. 80 under the Bengal Tenancy Act, 1885, a rise  in 

price,, to justify  enhancement of rent, must be confined to 

staple food crops. In th is  regard the Rent Law Commission, 

1880 observed:-^

"lie think that in regulating enhancement of rent 

on the ground of rise in prices, account should be 

taken of the ordinary or staple food crops only. A 

different rule would tend to discourage the cultivation  

of new and valuable species of production, and so prevent

48. The r e p o r t  o f  th e  Rent Lav/ Commission, 1880, p a r a  56# 
49« Ibid. p a ra  59«



a g r i c u l t u r a l  improvement* By a l lo w in g  th e  Board, o f  

Revenue to  d e c la r e  from t im e to  t im e ,  what s h a l l  he  

t a k e n  to  he the  s t a p l e  c ro p s  f o r  p a r t i c u l a r  a r e a s ,  an 

o p p o r t u n i t y  w i l l  be a f f o r d e d  of making any new crop a 

s t a p l e  as soon as i t s  c u l t i v a t i o n  has  b een  th o ro u g h ly  

and g e n e r a l l y  e s t a b l i s h e d .  As to  s p e c i a l  c ro p ,  such 

as b e t e l - l e a f ,  to b a c c o ,  s u g a r - c a n e ,  and such l i k e ,  we 

t h i n k  t h a t ,  as th e y  a re  grown o n ly  o c c a s i o n a l l y  o r  i n  

s m a l l  q u a l i t i e s ,  and r e q u i r e  p a r t i c u l a r  a t t e n t i o n  and 

in v o lv e  s p e c i a l  e x p e n d i t u r e ,  t h e y  ought n o t  to  be c o n s id 

e r e d  i n  s e t t l i n g  enhanced r e n t s .  7/e may f u r t h e r  ob

s e rv e  i n  support  o f  t h i s  view t h a t ,  i n  commuting th e  

T i t h e  in to  a money payment i n  England ,  s t a p l e  c rops  

o n ly  were taken  i n t o  a c c o u n t ,  th e  s t a p l e s  s e l e c t e d  b e in g  

w h ea t ,  o a t s ,  and b a r l e y . "

As e a r l y  as  1792 th e  Government w ro te  i n  th e  

Revenue Despatch o f  th e  12 th  December o f  t h a t  y e a r : -

” Apprehending t h a t  th e  p r e s e n t  g r e a t  demand f o r  

s u g a r  and th e  consequen t  r i s e  i n  the  p r i c e  o f  i t  might 

in du ce  some o f  th e  l a n d h o l d e r s  to  e x a c t  from t h e i r  r y o t s  

an enhancement f o r  th e  ground a p p r o p r i a t e d  to  th e  c u l t i 

v a t i o n  o f  th e  cane;  and, as  such s h o r t s i g h t e d  p o l i c y  would



have d isco u rag ed  th e  e x t e n s io n  o f  th e  c u l t i v a t i o n  o f  i t ,  

and con seq u en t ly  p re v e n te d  th e  e s t a b l i s h m e n t  o f  a t r a d e  

i n  su gar  between t h i s  c o u n t ry  and Europe,  v/e th o u g h t  i t  

a d v i s a b le  to  i s s u e  a n o t i f i c a t i o n  to  th e  l a n d h o l d e r s ,  

p r o h i b i t i n g  any enhancement of th e  r e n t  o f  th e  su g a rc an e  

l a n d s ,  upon the  ground of i t s  b e in g  re p u g n an t  to  th e  

u sa g e  o f  the  cou n try  as  w e l l  as d e t r i m e n t a l  to  t h e i r  own 

i n t e r e s t  and t h a t  o f  th e  S t a t e  a t  l a r g e "

Finucane and Ameer A l i  observed  t h a t  "unde r  th e  

fo rm er  law a l so  s p e c i a l  c r o p s  were n o t  t a k e n  i n t o  con

s i d e r a t i o n  i n  s e t t l i n g  r e n t s ,  f o r  the  e x a c t io n  o f  v e r y  

h ig h  r a t e s  f o r  f i e l d s  devo ted  to  s p e c i a l  c u l t i v a t i o n  

d i sc o u ra g e d  and r e t a r d e d  a g r i c u l t u r a l  improvement* The 

p r e s e n t  law has  r e v e r t e d  to  the  p o l i c y  o f  th e  I.Iahomedan 

Government, and d e c la r e d  t h a t ,  i n  c o n s i d e r in g  th e  

l i a b i l i t y  o f  the  r a i y a t  to  enhancement o f  r e n t  u n d e r

c l a u s e  (b) o f  s e c t i o n  3 0 , th e  £ i s e  i n  th e  average  p r i c e s
51o f  s t a p l e  fo o d -c ro p s  a lone  should  sup p ly  th e  t e s t " .

According to  th e  R ent  Law Commission, 1880, t h e r e

50 .  Quoted in  th e  r e p o r t  o f  th e  Rent Law Commission, 
1880 , p a r a ,  59 .

5 1 .  M.Finucane and Ameer A l i ,  o p . c i t . p .189*



were two principal causes of increase in prices of 

agricultural produces. In the f ir s t  place, even while 

the relative value of the precious metals which were used 

for the coinage of a country remained the same, there was 

a constant tendency for the money-value or price of agri

cultural produce to r ise , as population increased and 

improvement progressed. A large and expanding export 

trade had brought the demand of other countries to bear 

upon prices in addition to the enlarged demand of the 

province i t s e l f .  In the second place, the coinage con

sisted  of s ilv er , and the relative Value of s ilver  had

been gradually decreasing. The price or money-value hf
52produce had therefore risen. The Rent Law Commission

recommended that the landlord should have a share in the
55price due to the above two causes.

The next question i s  in what proportion the rate

of rent should be increased on account of r ise  in prices

of staple food crops. I t  was laid down in the Great 
54Rent case that the old rent should bear to the enhanced

52.  The report of the Rent Law Commission 1880, para 56.
53 .  Ibid.
54 .  Thakooranee v. Bisheshur (1865) B.L.R. Sup.vol.202 

at 229 P .B .



rent the same proportion as the former value of the 

produce of the s o il ,  calculated on an average of three 

or five years next before the date of the alleged r ise  

in value, bears to i t s  present value. "The rule of 

proportion thus enunciated," said Finucane and Ameer 

A li, "was vague and indefinite, while the period of time 

indicated for purposes of comparison was much too short.

ITor d id  the  r u l e  take  i n t o  account any i n c r e a s e  i n  th e  

c o s t  o f  p ro d u c t io n " .  The Bengal Tenancy A c t ,  1885 

removed the  d e f e c t s  i n  the  r u l e  by  e n a c t in g  i n  s e c t i o n  

3 2 (b )  t h a t  " the  enhanced r e n t  s h a l l  b e a r  t o  th e  p r e v io u s  

r e n t  th e  same p r o p o r t i o n  as the  average  p r i c e s  d u r i n g  

th e  l a s t  d e c e n n ia l  p e r io d  b e a r  to  the  ave rage  p r i c e s  d u r in g  

the  p re v io u s  d e c e n n ia l  p e r io d  taken  f o r  p u rp o se s  o f  com

p a r i s o n " .  That p r o p o r t i o n  had to  be worked out  w i th  

r e f e r e n c e  to  average p r i c e s  d u r in g  two d e c e n n ia l  p e r i o d s ,  

th e  qne im media te ly  p r e c e d in g  the  i n s t i t u t i o n  o f  th e  s u i t

and the other any decennial period as i t  might appear
5 6equitable and practicable to take for comparison. In 

order to avoid the hardship that might arise from an

55* M.Finucane and Ameer A l i ,  o p . c i t . . p . 204. 
5 6 .  The Bengal Tenancy Act, 1885, s e c . 3 2 ( a ) .
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average of high prices in the later period., i t  7/as also provided 

in the proviso to section 32(h) of the Act that "in 

calculating this proportion, the average prices during 

the later period shall he reduced hy one-third, o-f 

their excess over the average prices during the earlier  

period.11 On this point the Select Committee on the B il l

said:- "In applying the proportion rule in the case of 

prices the question of making some deduction to cover the 

effect of increased prices on the cost of cultivation  

would receive further consideration. The Bengal Govern

ment recommended a deduction of one-half on th is  account.

IVe recognized the d iff icu lty  of making the Courts ascer

tain the actual cost of production, and as i t  was nec

essary to f ix  an arbitrary limit we have fixed the de-
57duction at one-third as a general rule". I f  in the

opinion of the Court i t  was not practicable to take the

decennial periods, the Court might, in i t s  discretion,
58substitute any shorter periods therefore. In order to

fa c i l i ta te  the comparison of average prices during the

57* The report of the Select Committee dated 12th February
1885f para 18 = Selections, p.404*

58.. The Bengal Tenancy Act, 1885> sec.32(c); The report of
the Select Committee dated 12th February 1885* para 25(a)
= Selections, p.404«



decennial periods, provisions were made for preparation

of p r ice - l is ts  of the market prices of staple food
59crops and the provincial Government was given pov/er by

rule to determine what were to he deemed staple x'ood

crops in any local area.^0 It was an error of law i f

a Court omitted to refer to the p r ic e - l is t s  in a suit

for enhancement of rent brought inter a lia  on the ground

of a rise in the average local prices of staple food 
61crops# It seems that the Court should suo__motu refer

to the p r ice -lis ts  even when not asked by the parties#

In settling  the rate of enhancement undej? section 30(b)

of the Act, regard must be had to the nature of the

land on which the rent was to be assessed# I f  i t  was

up-land the prices of the up-land staple crop must be

considered, while i f  i t  was low land the prices of the
62low land staple crops must be considered#, Where the

holding consisted partly of land and partly of a house,
63i t  was held in a Patna Case ■'that enhancement was to be 

limited to land only#

59# The Bengal Tenancy A c t ,  1883* s e c #39# s u b - s e c t i o n s  
( l )  and ( 2 ) .

60• I b i d ,  s u b - s e c #7*
61# Nobin v# Kula (1910) li}. C#.7#U#9lU*
62* Sa.jiwan v# Gulab (1916) 33 I#C. 678 at 680#
63* Jeonath v. Bishambhar (1921) 106 I.C#i+22#



Turning now to the third and fourth grounds of 

enhancement of rent, we have seen above that under the 

Rent Acts of 1839 and 1869 enhancement was allowed on the 

ground of an increase in the “productive powers of the 

land, otherwise than hy the agency and expense of the 

ryot. “ This ground of enhancement was sub-divided into 

two by section 30 of the Bengal Tenancy Act, clause (c) 

of which dealt with increase of productive powers of the 

land by the landlord1 s improvements and clause (d) with 

such increase by f lu v ia l action. These were the only 

two cases which, in the opinion of the framers of the 

Act, created an increase in the productive powers of the 

land such as would ju stify  an enhancement of rent. “All 

other cases", said Sir Steuart Bayley, “seem to resolve 

themselves into cases, such as railv/ays or canals, in  

which the landlord w ill get his enhancement by improve

ment of prices, or else into improvements effected by 

Government or by the rai.yat. In these cases we do not 

see any just ground for enhancement"

W .  ------------------
Extract from the Proceedings of the Council of the Governor 
General of India dated 27th February,1885 = Selections, p .438.



The third ground of enhancement was that “the

productive powers of the land held by the raiyat had

been increased by an improvement effected by, or wholly

or partly at the expense of, the landlord during the

currency of the present rent." The words “kholly or

partly" were added by the Amending Act of 1928 for the

following reason: "It has been considered reasonable

that the landlord should be entitled to some enhancement

of rent under clause (c) of section 30 when he bears a
65portion of the cost of the improvement". There was 

an amendment to omit the word ’partly' which was nega

tived by the Council. Nr.F.A.Sachse in opposing the 

amendment on behalf of the Government said:- "The words 

are put in order to encourage landlords not to oppose 

schemes promoted by the D istrict Boards under Act VI of 

1920 for local drainage or irrigation works. As the 

law stands the landlords can get no increase of rent as

a reward for contributions to which they may have been
66assessed by the Collector for such schemes".

6 5 • Notes on clause 24 of the B il l  of 1928 = The Calcutta 
Gazette' dated July 12, 1928, part IV,p.9 8 .

66. Bengal Legislative Council Proceedings, 1928, Vol.XXX, 
No.2, p .304*



Where an enhancement was claimed on the ground of 

a landlord*s improvement, the Court should not grant an
Cry

enhancement unless the improvement was registered* In 

determining the amount of enhancement the Court should 

take into consideration ,f( i )  the increase in the productive 

powers of the land caused or lik e ly  to he caused by the 

improvement, ( i i )  the cost of the improvement, ( i i i )  the 

cost of the cultivation required for u t i l i s in g  the im

provement, and (iv) the existing rent and the a b il ity  of
68the land to bear a higher rent*** As regards clauses ( i i )  

( i i i )  and (iv) Finucane and Ameer Ali observed that tfin  

some cases the cost of making an improvement i s  tr if l in g ;  

in others, the raiyat may have to incur himself consider

able expense in making use of the improvement* Fither 

the one or the other of these circumstances, or both 

combined, would have an important bearing on the deter

mination of the amount of enhancement. Again, the rent 

may already be too high; and, inspite of the improvement, 

the land may not be able to bear an increase in  i t s  burden” •

67* The Bengal Tenancy Act, 1885, s e c .3 3  ( l ) ( a )  read w i th  
sec. 80*

68 . I b i d . ,  s e c .33 ( l ) ( b ) .
69• M. Finucane and Ameer J lli ,  o p .c it . . p . 206*



Even when a decree for enhancement on the ground of 

landlord* s improvement was obtained by the landlord, 

the tenant or his successor-in-interest was en titled  to 

reconsideration of the same in the event of the improve

ment ceasing to produce thfe estimated e ffec t  j^ o r  i f  the

effect  was of a prospective character, not producing i t
71 *at a l l .  The ground for review or reconsideration

would be that the improvement did not produce or had not

produced the effect estimated in decreeing the enhance- 
72ment •

In assessing the amount of enhancement claimed on

the ground of a landlord’ s improvement, a sum in addition

to the interest payable on the capital spent should be

included*for, i f  only interest was allowed, the landlord*s

capital would be lost to him after the lapse of a few 
73years. .There a tenant agreed to pay a particular sum

as enhanced rent in consideration of improvement, i t  was 

held that such sum might be taken, prina f a c ie , as h is

70. The Bengal Tenancy Act, 1885f sec .33(2).
71. M.Finucane and Ameer A l i .o p .c it . ,p.2Q6.
72. Ibid.,p.2Q7.
73. G-anes v. Lachmi (1915) 3 k  I.C. 783 at 786.



own estimate of what would be a fair rent under 30(c)
and the Court might well adopt this as the basis for

a decree, t t  any rate unless the tenant showed that

h is  estimate was erroneous.^

Increase in the productive powers of the land

due to f lu v ia l action was the fourth ground of enhance- 
75ment of rent. Fluvial action included a change in

the course of a river rendering irrigation  from the
76river practicable when i t  was not so previously.

7/here an enhancement was claimed on th is  ground, the

Court could not take into consideration any increase
77v/hich was merely temporary or casual. Although the

Court might enhance the rent to such an amount as i t

might deem fa ir  and equitable, the amount should in no

case give to the landlord more than one-half of the value
*7 P>of the net increase in the produce of the land.

In a suit for enhancement of rent the landlord had 

f ir s t  of a ll  to prove the ground or grounds of h is right

7k* Ibid.
75* The Bengal Tenancy Act, 1885, sec.30(d).
76. Ibid. Explanation.
17* Ibid. sec.3U(a).
78. Ibid. sec.3^(b).



79to enhance; when he did that, the onus was on the 

tenant to r e s is t  enhancement on the ground that he 

was a raiyat at fixed rates.

A decree for enhancement of rent, i f  passed in  

a suit instituted in the f ir s t  eight months of an agri

cultural year, ordinarily took effect on the commence

ment of the agricultural year next following; and i f  

passed in a suit instituted in the last four months of 

the agricultural year, ordinarily took e ffect on the 

commencement of the agricultural year next but one follow

ing; but the court might f ix  for special reasons a later
g l

date from which any such decree should take e ffe c t .

The enhanced rent continued only so long as the 

improvement subsisted and substantially produced i t s  

estimated effect in respect of the holding so that a time 

might come when the rent would have to be reduced to the 

original rate. It was open to the tenant to establish  

that the rent should not be decreed at the enhanced rate, 

because the improvement either no longer existed or did

79* Poplin v. V/atson (1868) 9 7.R.190.
80. Gudar v. Brirt (1901) 5 0.7.11.880.
81. The Bengal Tenancy Act, 1885, s e c .154*



m .

not substantially produce the estimated effect  in respect 

of the holding. It was obviously just that, i f  the im

provement ceased to exist in part only, there should be
82a corresponding reduction in the enhanced rent#

I t  i s  settled  that under section 30 of the Bengal 

Tenancy Act, 1885, a landlord was entitled  to an enhance

ment of rent of an occupancy raiyat by suit on one or more 

of the four grounds mentioned above. There was no lim it

as to  the amount o f  enhancement by s u i t  Ibnt the court  
had-; to  look to other p r o v is io n s  of law. The Court 
could  n o t ,  in  any case ,  decree an enhancement which was,

83under the circumstances of the case, unfair or inequitable.

The Court could e x e r c is e  i t s  d i s c r e t io n  to  r e fu s e  to grant

any enhancement, i f  i t  found that the rent was already too 
fiiihigh# In passing the decree for enhancement, the Court

might order gradual enhancement extending over a period
85not exceeding ten years, where i t  considered that the

immediate enforcement of the decree to i t s  f u l l  extent

would be attended with hardship to the raiyat. ̂  A land-

82 . Canes, v. Lachmi (1915) 3*4- I.C.783 at 786*
83# The Bengal Tenancy Act ,  1885 , s e c . 35*
81|. Hukum v. Jugal, A .I.P. 1932 Pat.203*
85 . Before the /unending Act of 1928 the period was f ive  years.
86. The Bengal Tenancy Act,  1885, sec#36#



lord could not bring successive enhancement suits.
Section 37 declared that when the rent was once en

hanced by contract or by suit on the ground that 

the rent was below the prevailing rate or on the 

ground of a rise in prices, or when a su it claiming 

an enhancement on either of those two grounds was d is

missed, no further suit for enhancement on those 

grounds could be entertained within the next f if te e n  

years.

In the i n t e r e s t  o f  the r a i y a t s  the l e g i s l a t u r e  

suspended the en t ire  p r o v i s io n s  r e l a t i n g  to  enhance

ment o f  rent by s e c t io n  75A in s e r te d  i n  the parent  

Act by the Amending Act of  1938♦

Sec.  2 .  Enhancement o f  r e n t  by C o n tra c t•

Under section 29 of the Bengal Tenancy A ct ,  1885
the rent of an occupancy r aiyat might be enhanced by 

contract subject to the following conditions:- (a) the 

contract had to be in writing and registered; (b) the 

rent could not be enhanced so as to exceed by more than

two annas in the rupee the rent previously payable by the



ra iyat; (c) the rent fixed by the contract was hot 

l iab le  to enhancement during a term of f if te e n  years 

from the date of the contract. I t  was further pro

vided in the same section that -

"(i) nothing in clause (a) shall prevent a land
lord from receiving rent at the rate at which i t  has been 

actually paid for a continuous period of not le s s  than 

three years immediately preceding the period for which 

rent is  claimed.

" (ii)  Nothing in clause (b) shall apply to a 

Contract by which a r aiyat binds himself to pay an en

hanced rent in consideration of an improvement which h a s , 

been or is  to be effected in respect of the holding by, 

or at the expense of, h is landlord, and to the benefit of 

which the raiyat i s  not otherwise entitled; but an en

hanced rent fixed by such a contract shall be payable 

only when the improvement has been effected , and, except 

when the raiyat is  chargeable with default in respect of 

the improvement only, so long as the improvement ex ists  

and substantially produces i t s  estimated e ffect in respect 

of the holding.



" ( i i i )  \72len a raiyat has held h is  land at a 

specially  low rate of rent in consideration of cultiva

ting a particular crop for the convenience of the land

lord, nothing in clause (h) shall prevent the raiyat 

from agreeing, in consideration of his heing released 

from the obligation of cultivating that crop, to pay 

such rent as he may deem fa ir  and equitable

The effect of proviso ( i )  was that where a con

tract could not be proved because i t  was not in writing 

or was not registered, the landlord was not debarred 

from recovering rent at the rate at v/hich i t  had been 

paid continuously for the three years or more immediately 

preceding the period for which the rent was claimed.

That proviso was based on the principle that an oral con

tract acted upon should be put on the same footing as a 

contract in writing. It  was necessary, however, that the 

enhanced rent should be actually paid during the three 

years immediately preceding; the period for which the rent 

was claimed. Thus where rent was enhanced without a 

registered instrument and the enhanced rent was actually  

paid from 1314 to 1319 B .S ., but not in 1320, i t  was h e ld ^

87. Janaki v. Snat (1922) 37 C.L.J.489.



that the landlord was not entitled to claim the en

hanced rent from 1321 to 1324 B.S.; for section 29 only 

applied to a case where rent was "actually paid" for a

period of three years preceding that for v/hich rent was
88claimed. But proviso ( i )  did not control clause (b)

oq
or (c ) .  So that payment for three years or for any 

length of time, at a particular rate, would not en tit le  

the landlord to recover rent enhanced by more than two 

annas in the rupee or within f ifteen  years of a previous 

enhancement.

Proviso ( i i )  saved contracts to pay rent at en

hanced rates by more than two annas in the rupee in con

sideration of an improvement to be effected by or at the 

expense of the landlord and to the benefit of which the 

raiyat would not otherwise be entitled . That proviso was 

added to encourage improvements, additional rent for im

provements being looked upon as interest on the capital 

spent. The enhanced rate, however, was payable only 
when the improvement had been effected and only for so 

long as i t  existed and substantially produced i t s  estimated

Benin v. Krishna (1905) 9 C.7/.IT. 265 P .B .;  IT afar  v. 
Rahaman (1916) 23 C.L.J. 580.

89* M.Finucane and Ameer A li, o p .c it .,p .!77«



effect in respect of the holding, except when the raiyat
was c h a rg e a b le  w i th  d e f a u l t  i n  r e s p e c t  th e r e o f#  In

o t h e r  words,  to  make th e  t e n a n t  l i a b l e  f o r  enhanced r e n t

f o r  an improvement, i t  was e s s e n t i a l  ( a )  t h a t  i t  was i n

r e s p e c t  o f  h i s  h o ld in g ;  (b)  t h a t  i t  was e f f e c t e d  by  or

a t  th e  expense of th e  l a n d lo r d ;  (c )  t h a t  the  t e n a n t  would

n o t  o th e rw ise  be e n t i t l e d  to  i t s  b e n e f i t ;  (d )  t h a t  t h e

improvement had a c t u a l l y  been c a r r i e d  o u t ;  and ( e )  t h a t  t h e

l i a b i l i t y  would l a s t  o n ly  f o r  so long as th e  improvement

e x i s t e d  and s u b s t a n t i a l l y  p rod uced  the  e s t im a te d  e f f e c t

i n  c o n s i d e r a t i o n  of which the  enhanced r e n t  was c o n t r a c t e d

f o r ,  p ro v id ed  th e  t e n a n t  h im se l f  had done n o th in g  to  i n t e r -
90f e r e  w i th  th e  improvement. where the  t e n a n t  bound him

s e l f  to  pay  th e  enhanced r e n t  i n  c o n s i d e r a t i o n  o f  an im

provem ent,  th e  l a n d lo r d  was not  r e q u i r e d  to  p rove  r e g i s t r a -
91t i o n  of such improvement.

P ro v i s o  ( i i i )  made an o th e r  e x c e p t io n  to  th e  r u l e  

l i m i t i n g  enhancements w i t h i n  two annas i n  th e  r u p e e .  I t  

sometimes happened i n  d i f f e r e n t  p a r t s  o f  the  c o u n t ry  t h a t

90 .  P .F in ucane  and Ameer A l i ,  o p . c i t . .p p .  177-78 .
91. Kadan v .  K a l i  (1937) 42 C.V/.Ii .126.



t h e  r a i y a t s h e ld  lands  a t  s p e c i a l l y  low r a t e s  i n  c o n s i d e r a t i o n  

o f  t h e i r  c u l t i v a t i n g  f o r  the  convenience of th e  l a n d l o r d s  a 

p a r t i c u l a r  crop such as in d ig o .  I f  th e  r a i y a t  a g r e e d  to  pay  

th e  enhanced r e n t  i n  o rder  to  be f r e e d  from such an o b l i g a t i o n ,  

c l a u s e  (b )  would n o t  a f f e c t  the  agreem ent.  To j u s t i f y  an enhance 

ment i n  excess  o f  two annas i n  the  rupee  u n d e r  t h a t  p r o v i s o , t h r e e  

t h i n g s  had to be p ro v e d : -  (a )  t h a t  th e  r a i y a t  h e l d  h i s  l a n d  a t  

a s p e c i a l l y  low r a t e  of r e n t  i n  c o n s i d e r a t i o n  of  c u l t i v a t i n g  a 

p a r t i c u l a r  crop f o r  the convenience o f  h i s  l a n d l o r d ;  (b )  t h a t  

he was r e le a s e d  from the o b l i g a t i o n  of c u l t i v a t i n g  t h a t  c ro p ;

( c )  t h a t  he cons idered  the r e n t  which he ag reed  t o  p ay  to  be 

f a i r  and e q u i t a b l e .

A c o n t r a c t  to  pay r e n t  a t  an enhanced r a t e  b y  more t h a n  

two annas i n  the  rupee ,  except i n  the  c a s e s  co ve red  by  th e  p r o 

v i s o s  ( i ) ,  ( i i )  and ( i i i ) ,  ?/as v o id .^ 2 .where th e  r e n t  c o n t r a c t 

ed f o r  exceeded the  s t a t u t o r y  maximum, th e  C ourt  cou ld  n o t  r e 

duce i t  to  the  l e g a l  maximum. The c o n t r a c t  was a b s o l u t e l y  
93v o id .  In  such cases the l a n d lo rd  would o n ly  g e t  a d ec ree

f o r  th e  o r i g i n a l  r e n t ,  i . e . ,  a t  the  r a t e  which th e  t e n a n t  ?/as 

p ay in g  p re v io u s  to  the  i l l e g a l  c o n t r a c t .  The s t a t u t e  e n a c te d  

i n  most e x p l i c i t  terms th a t  t h e r e  would be no enhancement o f

92* K r i s t o  v . Bro.jo ( 1897) I . L . R . 24 C a l . 895; P r a b a t  v .  Chi r a g  
( 1906J I . L . R . 33 Cal.  607 a t  608; Manindra v .  Upendra (1908) 
I . L . R . 36 C a l .  6o4 a t  608; Taramali v .  S a f a t u l l a  (1914) 22 
I . C .  854; Nafar  v. Rahaman ( l 9 l 6 ) 23 C . L . J . 58O.

93* K r i s t o  v.  Bro.jo ( 1897) I .L .R .24 C a l .  895» M anindra v .
Upendra (1908) I .L .R .  36 C a l .  604 a t  608 ; T a ram a l i  v .  
S a f a t u l l a  (1914) 22 I . C . 854.



more th a n  two annas in  the  ru p e e ,  so i f  t h e r e  was an enhance

ment, however sm a l l ,  of more than  two annas i n  th e  ru p e e ,  

t h e r e  was a v i o l a t i o n  of th e  s t a t u t e  which co u ld  n o t  be  

a l lo w ed .  The p r i n c i p l e  de minimis non c u r a t  l e x  had no

a p p l i c a t i o n  to  a p r o h i b i t o r y  s t a t u t e  v/hich s a i d  t h a t  th e  en -
94hancement should in  no case be more th a n  two a n n a s . F o s t e r

J . ,  observed  t h a t  " the  r u l e  o f  s e c t i o n  29 o f  th e  Bengal Tenancy

Act was in tended  to  be a s t r i c t  one which th e  C o u r ts  shou ld  n o t
95allow to  be d e fe a te d  or evaded • But a s t i p u l a t i o n  embodied 

a k a b u l i a t  to pay more than  two annas i n  th e  ru p ee  i n  s e t t l e 

ment o f  a bona f i d e  d is p u te  r e g a rd in g  the  r a t e  o f  r e n t ^ o r  th e
97a fea  o f  the  tenancy and to  avo id  f u r t h e r  l i t i g a t i o n  was n o t

an agreement to enhance w i th in  the  meaning o f  s e c t i o n  2 9 ( b ) .
98In  B a ta  v .  Manindra. the  p r i n c i p l e  upon which t h i s  e x c e p t io n  

was based  was exp la ined  as f o l l o w s : -

"There can be no c o n t r a c t  f o r  enhancement o f  r e n t , u n 

l e s s  b o th  the  p a r t i e s  to the  c o n t r a c t  a re  ag re e d  upon one p o i n t ,  

namely, t h a t  t h e re  i s  to  be an enhancement o f  r e n t .  T h is  does 

n o t  n e c e s s a r i l y  imply t h a t  the  p a r t i e s  a re  a g re e d  as to  what i s  

th e  amount of  r e n t  a c t u a l l y  payable  b e f o r e  th e  enhancement.  To

ta k e  a co n c re te  i l l u s t r a t i o n  -  the  l a n d l o r d  may a s s e r t  t h a t  th e

94. Gulmati v .  Jag o .  A . I . R . 1929 C a l . 658  a t  659.
95 . Meyrick v. Dina (1923) 75 I . C . 22 a t  24 .
96. Sheo v .  Ram (1891) I . L . R . 18 C a l .333; Nath  v.  Damri (1900) L L . I  

28  C a l . 90; Kedar v .  Maharaja ( 1 9 0 9 ; H  C .L . J . l O b ;  B a ta  v* 
Manindra (19147 19 C.M.N.321;Askaran v .  D e o la l  A . I .R .1 9 2 9  
Pat.5?2> 'i3 .

97. D abirudd in  v.  Midnapore Zemindary (1920) . 5 7  XC- € 5 0 .
98 .  (19 'm) 19 G . - , / . i W 3 2 1 a T ' 3 2 3 . ----------



r e n t  p ay ab le  i s  R s .1 0 ,  th e  t e n a n t  may a s s e r t  t h a t  th e  r e n t  

p a y a b le  i s  E s .9 .  I f  t h e r e  i s  an agreement t h a t  th e  r e n t  i n  

f u t u r e  w i l l  be R s . l l ,  t h e r e  i s  an agreement f o r  enhancement,  

b ec au se  b o th  th e  p a r t i e s  a re  agreed  t h a t  th e  r e n t  p ay a b le  i n  

f u t u r e  s h a l l  be h i g h e r  th a n  th e  r e n t  p a y a b le  i n  th e  p a s t ,w h e t h e r  

we a c c e p t  the  f i g u r e  f o r  a n te c e d e n t  r e n t  as a s s e r t e d  by  th e  l a n d 

l o r d  o r  as a l l e g e d  by  th e  t e n a n t .  I t  i s  th u s  c l e a r  t h a t  th e  op

e r a t i o n  o f  s e c t i o n  29 may f a i r l y  be l i m i t e d  to  a case  where t h e r e  

i s  a r e a l  c o n t r a c t  f o r  enhancement, which can n o t  o r d i n a r i l y  t a k e  

p l a c e .  Where t h e r e  i s  a bona f i d e  d i s p u t e ,  t h a t  i s  a s e r i o u s  

c la im  h o n e s t l y  made on th e  one hand, and h o n e s t l y  r e p u d ia t e d  on 

the  o t h e r ,  as t o  th e  r e n t  p a y a b le ,  such d i s p u t e  may be th e  r e 

s u l t  o f  a c o n t ro v e r s y  as  to  th e  a rea  o f  th e  lan d  or  the  r a t e  a t  

which i t  i s  h e ld  o r  b o th  th e s e  e le m e n ts .  T h is ,  we t h i n k , J s i a  

r e a s o n a b le  c o n s t r u c t i o n  o f  s e c t i o n  29 o f  the  Bengal Tenancy A c t ,  

and as  i t  has  been  u n i fo rm ly  adopted  ever  s in c e  1 8 9 1 , we a r e  n o t  

p r e p a r e d  a t  t h i s  d i s t a n c e  of t ime to  ta k e  a d i f f e r e n t  v iew” .

The r u l e  l i m i t i n g  enhancements to  two annas i n  a ru p ee

d id  n o t  apply  to  the  t r a n s f e r e e  of a n o n - t r a n s f e r a b l e  occupancy

h o ld in g  who took  a s e t t l e m e n t  i n  o rd e r  to  g e t  r e c o g n i t i o n  from 
99th e  l a n d l o r d .  Thus where a n o n - t r a n s f e r a b l e  occupancy h o l d i n g  

was p u rch ased  by a s t r a n g e r  and the  l a t t e r ,  when p r o c u r in g  the  

l a n d l o r d ’ s r e c o g n i t i o n ,  ag reed  to  pay  one rupee  i n  ex c e s s  o f  th e  

o r i g i n a l  r e n t ,  i t  was h e ld  t h a t  the  agreement was n o t  i n  c o n t r a 

v e n t io n  of  s e c t i o n  29, because  th e  h o l d i n g  was n o t  t r a n s f e r a b l e ,

F e r s s a t  v .  Priamboda (1920) 69 I .G.hlU*



th e  t r a n s f e r e e  was no t  a t e n a n t  and c o n s e q u e n t ly  t h e r e  was no 

r e n t  pay ab le  by  him v/hich was enhanced .^  This  e x c e p t io n  

cou ld  no t  be claimed by a l a n d lo rd  s in c e  th e  enactm ent  o f  th e  

Amending Act o f  1928, by which a l l  occupancy h o ld in g s  were 

made t r a n s f e r a b l e .  Moreover s e c t i o n  29 h i d  n o t  app ly  where 

the  s t a t u s  o f  an occupancy r a i y a t  had been  r a i s e d  to  t h a t  o f  

a r a i y a t  a t  f i x e d  r e n t ,  a l though  th e  r e n t ,  newly f i x e d  i n  con

s i d e r a t i o n  o f  th e  change of  s t a t u s ,  c o n t ra v e n e d  th e  two annas 
2r u l e .  hhere i t  t r a n s p i r e d  t h a t  th e  r a i y a t  was occupying 

lan d  in  excess  o f  the  amount con tem pla ted  a t  th e  t ime o f  th e  

s e t t l e m e n t  o r  where new lan d s  were ta k e n  by  th e  t e n a n t  and 

one c o n s o l id a t e d  r e n t  was a s s e s s e d  f o r  th e  e n t i r e  r a i y a t 1s 

h o ld in g ,  t h e r e  was in  essence  a new l e a s e  o f  a f r e s h  h o l d i n g ,  

so no q u e s t io n  arose  as to  th e  enhancement o f  r e n t  p a y a b le  by 

the  t e n a n t  Thus where f i v e  h ig h  as o f  new land  ( i n c l u d i n g  

one b ip h a  i n  p o s s e s s io n  o f  the  t e n a n t  i n  e x c e s s  o f  t h a t  con

tem p la te d  by th e  o r i g i n a l  s e t t l e m e n t )  were added to  th e  o r i g i n 

a l  h o ld in g  and a c o n s o l id a te d  r e n t  was f i x e d  by  a c o n t r a c t ,  a 

new h o ld in g  was c r e a te d  by th e  c o n t r a c t  and a new r e n t a l  was 

n o t  an enhancement of  the  o r i g i n a l  re n ta l .^ *  But i f  a sm al l

! •  S a ra t  v .  Siivam ( 19 1 2 ) I . L . R . 39 C a l . 663 a t  6 6 8 ; Fe r a s a t  v .
Priamboda" ((1920) 69 I .C .  414.

2.  Gur v . Ie sh w ar  (1916)1 P . L . J . 7 6 ; Ram v .  S o h ra i  (1919) 52 I . C . 20 
Kagenbala v .  S r i  dam A. I .  R. 1933 C a l .  69 ; Reaz v . Bi ,1oy,A .I .R .1 9 3 5  
P a t . 433•

3* Raqkurnar v . F a izu d d i  (1914) 30 I . C . 283 a t  284 ;G ran t  v .  E k l a l  
'{"1922"") 67 I . C . 49 a t  5 5 ; S a t i s h  v .  K a b i ru d d in  (189971 . L . R . 2 S"’ 
C a l . 233.

4 . Rajkumar v. F a iz u d d i  (1914) 30 I . C . 283 a t  2 8 4 .



a d d i t i o n a l  area  vias added to  t h a t  p r e v i o u s l y  i n  p o s s e s s 

io n  of  th e  r a i y a t  merely  as a c o lo u r a b le  d ev ice  t o  g ive  

an a i r  of l e g a l i t y  to  an i l l e g a l  enhancem ent,  t h e  Court  

would look to  the  s p i r i t  of the  lav/ and v e to  th e  t r a n s a c 

t i o n . ^

■̂n ^ a fl furnar v .  F a i zudd i ; th e  l e a r n e d  judges  ob

se rv ed  t h a t  "whether t h e r e  has been ,  i n  s u b s t a n c e ,  a new 

h o ld in g  c r e a t e d ,  i n  s u p e r s e s s io n  of  th e  o r i g i n a l  h o l d i n g ,  

i s  a q u es t io n  which must be answered w i th  r e f e r e n c e  to  

th e  c ircum stances  of the  i n d i v i d u a l ' c a s e ;  th e  m a t t e r  i s  

one o f  substance  and n o t  of form, th e  C ourt  must d e te rm in e  

w hether  a new h o ld in g  has  been c r e a t e d ,  though i t  may i n 

c lu de  the  land  o f  the  o r i g i n a l  h o ld in g ,  o r  w hethe r  th e  

p a r t i e s  had re c o u rse  to a c o lo u ra b le  d e v ic e  to  evade 

th e  p ro v i s io n s  of  s e c t i o n  29. I f  t h e  Court  comes to  th e  

c o n c lu s io n  t h a t  a new h o ld in g  has  been  c o n s t i t u t e d  by  th e  

s u b s t a n t i a l  a d d i t io n  of new lands  to  th o s e  o f  th e  o r i g i n a l

h o ld in g ,  s e c t i o n  29 has  no a p p l i c a t i o n  to  th e  new c o n s o l i d a t e d
-  7r e n t a l " .  S im i l a r ly  i n  G-obinda v. J i t e n d r a  i t  was observed /  

w t " I t  i s  t r u e  t h a t  s e c t i o n  29 o f  t h e  Act h as  no a p p l i c a 

t i o n  where t h e r e  are  excess  lands  which a r e  added to  th e

5* A.iuhannassa v.  Hakim (190$) 13 C.A.IT. c c i i i *
6. ( 191U) 30 I . C . 283 a t  283*
7. A .I .R .1938  C a l .459*
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o r i g i n a l  h o ld in g  and a c o n s o l i d a t e d  r e n t  i s  a s s e s s e d  upon 

th e  whole,  b u t  i t  i s  incumbent upon t h e  C ourt  t o  f i n d  i n  

a l l  c a s e s  t h a t  t h i s  a d d i t i o n  o f  ex cess  l a n d s  i s  n o t  r e 

s o r t e d  to  as  a mere d e v ic e  t o  g e t  round t h e  p r o v i s i o n s  o f  

s e c t i o n  29* and t h a t  th e  l a n d s  which a re  s a i d  t o  have b ee n

added were r e a l  and n o t  a f i c t i t i o u s  a d d i t i o n ............ The

f a c t s  t h a t  th e  t e n a n t  agreed  t o  pay enhanced r e n t  beyond th e  

l i m i t s  p r e s c r i b e d  by s e c t i o n  29* and a c t u a l l y  p a id  r e n t  

a t  t h a t  enhanced r a t e  f o r  a c o n s i d e r a b l e  p e r i o d  o f  t im e 

are  by them selves  no t  s u f f i c i e n t  to  ta k e  th e  case  ou t  o f  

t h a t  sec t ion #  I f  th e  orig in a l rent i s  known and the  

e x c e s s  t h a t  i s  c la im ed i s  prim a f a c i e  i n  ex cess  o f  t h a t  

which i s  a l lowed by s e c t i o n  29* th e  i n i t i a l  b u rd e n  to  

J u s t i f y  th e  in c r e a s e  must always be upon th e  l a n d l o r d .

The l a n d lo r d  can d i s c h a rg e  th e  bu rd en  e i t h e r  by  showing 

t h a t  i n  f a c t  t h e r e  h as  been  an i n c r e a s e  o f  l a n d  f o r  which 

a d d i t i o n a l  r e n t  was a s s e s s e d  and i t  would a l s o  be open to  

him to  r e l y  upon anjr adm iss ion  made by  t h e  t e n a n t - d e f e n d a n t  

a d m i t t in g  the  e x i s t e n c e  o f  a d d i t i o n a l  l a n d s ,  i n  which ca se  

th e  burden  w i l l  be upon the  t e n a n t  to  e x p l a i n  away th e  

adm iss ion  o r  to  prove by  p o s i t i v e  ev idence  t h a t ,  as a 

m a t t e r  o f  f a c t ,  t h e r e  was no increase"* .



So where th e  t e n a n t  had ag reed  to  pay  a h i g h e r  

r e n t  on account o f  an i n c r e a s e  o f  a r e a  found by  m easure

ment, b u t  the  l a n d l o r d  f a i l e d  to  p o i n t  to  any p a r t i c u l a r  

l a n d  as having been added to  the  h o l d i n g ,  th e  r a t e  p e r  

a c re  of the  new a re a  must be compared w i th  th e  r a t e  p e r  

a c r e  of  the o ld  area* I f  th e  form er was h i g h e r  by  more 

t h a n  two annas i n  th e  ru p e e ,  th e  agreement v i o l a t e d  

s e c t i o n  29 of th e  Act* Where two h o ld in g s  were amalgam

a t e d ,  the lan d s  rem a in ing  th e  same; i f  th e  c o n s o l i d a t e d  

jam a was enhanced more th an  two annas i n  th e  ru p e e ,  t h e n ,  

u n l e s s  i t  was p roved  t h a t  a new ten an cy  had been  c r e a t e d  

o r  th e  p a r t i e s  in te n d e d  to  c r e a t  a new te n a n c y ,  th e  i n 

c i d e n t s  of th e  o ld  tenancy  remained unchanged, so t h a t

t h e  lan d lo rd  co u ld  n o t  g e t  enhanced r e n t  i n  c o n t r a v e n -
9

t i o n  of  the  p r o v i s i o n s  of s e c t i o n  29 o f  th e  A c t .  But- 

where a t e n a n t ,  h av in g  been  found i n  p o s s e s s i o n  o f  l a n d s  

n o t  inc luded  i n  h i s  o r i g i n a l  tenan cy ,  e n t e r e d  i n t o  an 

agreement w i th  t h e  l a n d lo rd  to  pay a c o n s o l i d a t e d  r e n t  

f o r  the  lan ds  o f  the  o r i g i n a l  h o ld in g  t o g e t h e r  w i th  t h e  

lan d  on which he had encroached  and o f  which he had t a k e n  

p o s s e s s io n  w i th o u t  consen t  o f  the  l a n d l o r d ,  a new te n a n c y

8. Sonaullah v. Bhagabati (1918) 28 G.L.J.142*
3 .  Kristadhan v. Golam ( l f l 6 )  37 I .C .862#



was c r e a t e d  and s e c t i o n  29 was n o t  a p p l i c a b l e  i n  such 

c i r c u m s t a n c e s . ^  I n  o th e r  words s e c t i o n  29 was a p p l i c 

ab le  on ly  where the  i d e n t i t y  of  th e  h o l d i n g  rem ained  

c o n s t a n t i . ^

The t r u e  t e s t  f o r  d e te rm in in g  whether  th e  a d d i t i o n a l  

r e n t  was an i l l e g a l  enhancement o r  a new c o n t r a c t ,  a t  a 

new r e n t ,  was to  see w hether  t h e r e  was any new c o n s i d e r a 

t i o n  i n  the  shape o f  new lan d s  o r  new ad v an tag es  o r  new

r i g h t s  i n  o rde r  to  j u s t i f y  th e  a d d i t i o n  to  th e  o r i g i n a l
12r e n t .  Thus i n  S a l i  v .  A.iiriuddin, t h e  p l a i n t i f f  ( t e n a n t )  

had one old tenancy and an o th e r  w i th  r e g a r d  to  which t h e r e  

was a d i s p u te  between the  p l a i n t i f f  and th e  d e f e n d a n t  

( l a n d l o r d ) .  The p l a i n t i f f  execu ted  a k a b u l i a t  which  was 

made up of  two p a r t s  -  one r e l a t i n g  to  th e  fo rm er  te n a n c y  

and th e  o th e r  t h a t  r e g a r d in g  which t h e r e  was th e  d i s p u t e * 

Accord ing  to  th e  te rm s  of  th e  k a b u l i a t  th e  r e n t a l  o f  th e  

l a t t e r  was i n c r e a s e d .  The s u i t  was b ro u g h t  by  th e  t e n a n t  

on th e  ground t h a t  t h i s  enhancement o f  r e n t  was i n  v i o l a 

t i o n  o f  the  p r o v i s i o n s  of  s e c t i o n  29 o f  th e  A c t .  I t  was

10. Sahar Ilunshi v .  Juan  ad a (1920) 57 I .C .9 9 8 ;  S a s i  v .  
Genda, A . I .R .  1925 C a l .3 8 9 .

11 . Sahar Nunshi v .  Jxianada (1920) 57 I .C .9 9 8 ;  N a z i r  v .  
J a t l n d r a  11915) 30 I .C .3 2 0 .

12. A . I . R . 1927 C a l .9 1 1 .



held that it was sufficient to justify an addition to the 
original rent that it should appear that some further con
sideration proceeded from the landlord. A new contract 
had heen entered into between the parties to the original 
agreement for an additional consideration and the parties 
were free to enter into it on any terms they pleased.
There was no v i o l a t i o n  of th e  p r o v i s i o n s  o f  s e c t i o n  29. 

A g a in ,  where the  o r i g i n a l  h o ld in g  was s p l i t  up i n t o  a

number of new tenancies, no question could arise as to
13the effect of this section. But a mere division of the 

tenancy between two co-tenants or the heirs of a deceased 
tenant did not ipso facto create new tenancies so as to 
entitle the landlord to enhance rent in contravention of 
the section.^ Similarly if the rental remained unaltered, 
its distribution, by agreement of the parties, over differ
ent parcels of land, did not constitute enhancement, within

16the meaning of the section.
A compromise decree could not contravene the two 

16annas limits • But once a compromise decree had been 
passed in contravention of the provision of section 29* it

13. Nazir v. J a t i n d r a  (1915) 30 I .C .3 2 0 .
l i | .  Nafar  v .  Rahaman (1916) 23 C .L . J .  580.
13* Rowshan v. Shyama (1913) 20 C . L . J . 331.
16. The Bengal Tenancy A c t ,  1885, sec . lU7A, s u b - s e c  1 ,

P ro v i s o .



was o p e r a t iv e  and b in d in g  between th e  p a r t i e s ,  u n l e s s  i t

was v ac a ted  by a p p r o p r i a t e  p ro c e e d in g s .  U n t i l  i t  was

so v a c a t e d ,  i t  o p e ra te d  as  an e s to p p e l  by  judgment.

C onsequen tly  i n  a subsequen t  s u i t  i t  cou ld  n o t  b e  t r e a t e d

as  p a s s e d  w ithou t  j u r i s d i c t i o n  and a n u l l i t y ,  though  th e
17agreement i t s e l f  con trav en ed  the  s e c t i o n .  But where ,

i n  a compromise d e c re e ,  t h e r e  was a c l a u s e  r e l a t i n g  to

enhancement o f  r e n t  which was wholly e x t ra n e o u s  to  th e

s u b j e c t - m a t t e r  o f  the  s u i t ,  t h a t  c la u s e  cou ld  have no

g r e a t e r  f o rc e  than  any o t h e r  agreement between  th e  p a r t i e s  *-

and such a c l a u s e ,  though embodied i n  a compromise d e c r e e ,
18would come w i th in  th e  o p e r a t io n  of  s e c t i o n  29*

The conv e rs io n  o f  a cash r e n t  i n t o  r e n t  i n  k in d

cou ld  n o t  be reg a rd ed  as an enhancement w i t h i n  t h e  meaning
19o f  s e c t i o n  29 o f  th e  A ct .  That s e c t i o n  was a l s o  n o t

a p p l i c a b l e  to  a p ro c e e d in g  f o r  s e t t l e m e n t  o f f h i r  and e q u i t -  
20a b le  r e n t  n o r  to  a c o n t r a c t  execu ted  b e f o r e  th e  p a s s i n g  o f

17* G i r i s h  v .  Hahammad. A . I . R . 1933 C a l . 6 6 ; N agenbala  v*. 
S r idam , A . I . R . 1933 C a l .6 9  a t  71; Hahommad v .  Khana 
A . I . R . 1928 C a l .6 0 6 .

18. Ivlakhan v.  Ehayendra (1935) 40 C.77.17.689*
19. Hassan v. Kakchhedi (1905; I .L .R .3 3  Gal.200; Gobind v .

B an a rs i  (1913) IS C . L . J . 74*
20. Hatha v. Gopi (1925) 89 I . e .  951.



21the Bengal Tenancy Act nor to an agreement to pay an
enhanced rate of rent after the expiry of the term of 

22the tenancy. If a non-occupancy raiyat entered into
a contract to pay an enhanced rent in excess of two
annas in a rupee, then although he might subsequently
a c q u i r e  an occupancy r i g h t ,  s e c t i o n  29 would n o t  ap p ly

23to such a contract. So also the section did not apply 
2k 25to hajat lands. It might happen that in the original

contract, some part of the full rent was lcept in suspense
for some time, owing to the circumstances existing at the

26time of the creation of the tenancy oor a temporary re
mission might be allowed simply at the pleasure o f  the

21. T e jen d ra  v .  Bakai (1895) I .L .E .2 2  C a l . 658 ; Mathu r a  v*
I.Iati (1898) I .L .R .2 5  C a l . 781.

22. Ramddhin v.  Kumodini (1918) k5 I .C .9 0 1 .
23. B eg in  v .  P r iy a  (1953) 37 G . J .K .720.
2 4 * h a j a t 1 means r e m is s io n  of r e n t  in te n d e d  f o r  some t im e 

o n ly  i n  the  c i r c u m s ta n c e s  th en  e x i s t i n g  a t  th e  t im e  th e  
te n a n c y  was c r e a t e d ,  e . g . ,  p a r t  of th e  r e n t  i s  k e p t  i n  
suspense  on the  ground of some lan d s  b e i n g  p a t i t  ( f a l l o w ) .
ITirod v .  Ra.j Lakshmi (1928) 33 0.77.17.309 a t  310; J i t endra
T e j a r a t  (1928)^5 2 C. 7.17.12k0; Rashnon! v. P h i r e n d r a  (~192S) 
33 C . . / .U .311 .

25 .  ITirod v .  P u l i n  (1925) 33 C. .7.1: .312.
28.  ITirod v .  Raj Lakshmi  ( 1928 ) 33 C..7.IT.309*



27landlord* In the former case the fu l l  rent he came
28payable as soon as the circumstances disappeared. In

the la tter  case, the landlord .might at h is pleasure with—

draw the ha.jat at any time and a claim for the f u l l  rent
oqwas not m contravention of section 29 of the Act*1'-'

The Court, however, had to he sa tis fied  that the amount of 

ha.jat was really a part of the rent agreed to he paid as 

consideration for the lease. I f  i t  was a mere colour

able device to avoid section 29 ana to enable the land

lord to enhance the rent at some future tine at h is  

pleasure, under the cloak of a ha.jat, section 29 would

stand as a bar when the landlord sought to recover th is
31sum m addition to the actual rent previously paid.

■Ye now turn to the consideration of enhancement of

rent of a non-occupancy r a iyat. 'The rent of th is  class of

raiyat could not be enhanced except by registered agreement,

or by agreement tendered through the Court under the pro-
32visions of section 1+6 of the Act. But th is did not

27. Jitendra v. Tejarat (1928) 32 C.Y.IT. 121+0 at 121+2..
28. ITirod v. Pulin (1925; 33 C.Y.IT. 312.
29* Jitendra v. Te.iarat (1928) 32 C.Y/.N. 121+0.
30. Ibid.
31. hahamaya v. ICishore (1913) IS C.L.J.302; ITirod v. Pulin 

(1923) 33 G. Y.b.312 at 311+..
32. The Bengal Tenancy Act, 1885# sec .1+3•
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prevent a landlord from recovering rent from the r aiyat
at the i-ate at which it was actually paid for a continuous
period of not less than three years immediately preceding

33the period for which the rent was claimed, though such 
rate might he higher than the rate at which the tenant 
was inducted upon the land* That provision gave the 
force of registration to a non-registered contract which 
was acted upon for a continuous period of three years*

As regards enhancement of rent by agreement through 
the Court it was provided in sub-section (6) of section 
1+6 that ,fif a raiyat refuses to execute an agreement of 
which a draft has been tendered to him and the landlord 
thereupon institutes a suit to eject him, the Court shall 
determine what rent is fair and equitable for the holding1*♦ 
Sub-section (7)  provided that ,fif the r aiyat agrees to pay 
the rent so determined, he shall be entitled to remain in 
occupation of his holding at that rent for^period of five 
years from the date of the agreement, but on the expiry 
of that term, shall be liable to ejectment subject to the 
provisions of this Act unless lie has acquired a right of

33 Ibid., proviso*



o c c u p a n c y ." S u b - s e c t io n  (9 )  p ro v id e d  t h a t  ” i n  d e t e r 

m in ing  what r e n t  i s  f a i r  and e q u i t a b l e ,  th e  C ourt  s h a l l  

have r e g a r d  to  th e  r e n t s  g e n e r a l l y  p a id  by  r a i y a t s  f o r  

l a n d  o f  a s i m i l a r  d e s c r i p t i o n  and w i th  l i k e  a d v a n ta g es  

i n  t h e  same v i l l a g e . ” F inucane  and Ameer A l i  obse rved  

t h a t  s u b - s e c t i o n  (6 )  coupled  w i th  s u b - s e c t i o n  (9 )  p ro v id e d  

a u n i fo rm  b a s i s  f o r  th e  enhancement o f  th e  r e n t  o f  non

occupancy  r a i y a t s > which was e n t i r e l y  w an t in g  u n d e r  t h e  

fo rm e r  l a . ; .  I n  th e  absence o f  a g o v e rn in g  p r i n c i p l e ,  

t h e r e  was no u n i f o r m i t y  i n  th e  d e c i s i o n  o f  th e  C o u r t s ;  

i n  some i n s t a n c e s  i t  was h e ld  t h a t  th e  l a n d l o r d  was en

t i t l e d  to  impose what terms he l i k e d  on th e  r  a i y a t ; i n

o t h e r s  i t  was h e l d  t h a t  a non-occupancy r a i y a t  was bound
3kt o  p ay  on ly  a f a i r  and e q u i t a b l e  r e n t .  In  c o n fo rm i ty

w i t h  t h i s  p r i n c i p l e  the  Bengal Tenancy Act d e c l a r e d  th e  

t e s t  o f  " f a i r  and e q u i t a b l e  r e n t ” as  th e  s a f e s t  g u ide  

f o r  t h e  C o ur ts  i n  su b -sec  (6 )  and ( 9 ) o f  s e c t i o n  k6 .

But where i t  was s t i p u l a t e d  t h a t  i f  th e  t e n a n t  c o n t in u e d  

i n  p o s s e s s i o n  of  th e  land  a f t e r  th e  e x p i r y  o f  th e  f i r s t  

k a b u l i a t ,  he would have to  pay r e n t  a t  a h i g h e r  r a t e ,

3k* If .F inucane and Ameer A l i ,  o p . c i t .p .237*



"Z Cit was held that such a stipulation could he enforced
even i f  th e  t e n a n t  a c q u i r e d  occupancy r i g h t s  d u r in g  th e

p e r i o d  of  th e  k a b u l i a t * I t  was a l s o  h e l d  t h a t  th e

a c q u i s i t i o n  o f  th e  occupancy r i g h t  a f t e r  th e  i n s t i t u t i o n

o f  th e  p ro c e e d in g s  under  s e c t i o n  46 o f  th e  Act p r i o r  to
36a d e c re e  cou ld  n o t  d e f e a t  th e  s u i t .  The enhanced r e n t

was pay ab le  by  th e  t e n a n t  from th e  d a t e  when th e  r  a i y a t
37ag reed  to  pay th e  r e n t  d e te rm in ed  by th e  C o u r t .

We have seen  above t h a t  i n  th e  case  o f  an occupancy 

r a i y a t  th e  r e n t  must n o t  be enhanced so as to  exceed by  

more than  two annas i n  th e  rupee the  r e n t  p r e v i o u s l y  

p a y a b le  by th e  r a i y a t  and th e  r e n t  f i x e d  by  th e  c o n t r a c t  

sh o u ld  no t  be l i a b l e  to  enhancement d u r i n g  a term o f  

f i f t e e n  y e a r s  from th e  d a te  o f  th e  c o n t r a c t .  But t h e r e  

was no such r e s t r i c t i o n  on th e  enhancement o f  a non

occupancy r a i y a t f s r e n t .

The y e a r  1938 b ro u g h t  good news to  Bengal r a i y a t s ; 

a l l  th e  p r o v i s i o n s  o f  the  Bengal Tenancy A c t ,  1885, r e l a t i n g

3 5 .  Benin v .  P r i y a  (1933) 37 C.W.R.720; Euman v .  K ac h a l i  
A . I . R . 1928 P a t . 62.

3 6 .  Rinu v .  E i ra r ib a la  (1933) 37 C.V7.N. 586  = A . I .R .  1933 Cal* 
653 a t 656•

37* Wanibunnissa v. B a b u l a l , A . I .R .  1926 P a t  42 a t  43; f ro r t  
Canning v .  Asi r u d d y . A .I .R .  1929 C a l .  334*
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to enhancement of rent either by suit or contract were 

suspended for a period of ten years from the 27th August 

1937 "by section 75A of the Act which was introduced by the 

Amending Act, 193&* This period was again extended 

for a further fiv e  years from the 27th August 1947 "by 

the Amending Act of 1947*̂  Consequently there was no en

hancement of rent either by suit or by contract during the 

period from the 27th August 1937 t i l l  the 26th August 1952. 

Clause (a) of sub-section ( 2 ) of section 75A provided that 

a ll  decrees and orders for enhancement of rent passed on 

or after the 27th August, 1937 would remain inoperative 

during the said period of f if te e n  years. Clause (b) of 

the same sub-section provided that a ll contracts for en
hancement of rent entered into during the said period of 

f if te e n  years would likewise remain inoperative during the 

said period. The section did noty prohibit the making of 

any contract for enhancement of rent during the period in  

question. I t  simply provided that such contracts entered 

into during the period of f if te e n  years from the 27th 

August,1937 could not be enforced t i l l  after the termination 

of the period. But the decrees and orders for enhancement 

passed and the contracts for enhancement entered into before 

the 27th August 1937 were not affected by the provisions of 

section 75A of the Act*



Sec. 3 Reduction of rent

Section 18 of the Bengal Rent Act, 1859 and section  

19 of the Bengal Act, 1869 provided that "every ryot having 

a right of occupancy shall he entitled  to claim an abate

ment of the rent previously paid by him, i f  the area of 

the land has been diminished by diluvion or otherwise, or 

i f  the value of the produce or the productive powers of 

the land have been decreased by any cause beyond the power 

of the ryot, or i f  the quantity of land held by the ryot 

has been proved by measurement to be less  than the quantity 

for which rent has been previously paid by him*" The firs' 

and the third grounds in these sections, which refer to 

alteration  of the area of the holding were embodied in

section 52 of the Bengal Tenancy Act, 1885* v/e have a l

ready dismissed those grounds in section U of Chapter 

Section 38 of the Bengal Tenancy A ct,1885 adopted only the

second ground and divided i t  into two portions. Sub

section ( l )  of that section, as i t  stood before the Bengal 

Tenancy (Amendment) Act of 1928, ran as fo llow s:-

"38. ( l )  An occupancy-raiyat holding at a money 
rent may in stitu te  a suit for the reduction of h is  rent 
on the following grounds, and, except as hereinafter



provided in the case of a diminution of the area of the 
holding, not otherwise (namely): -

( a) on the ground that the so il of the holding has 
without the fault of the raiyat become permanently 
deteriorated by a deposit of sand or other sp ecific  
causes, sudden or gradual, or

(b) on the ground that there has been a f a l l ,  not due to 
a temporary cause, in the average loca l prices of 
staple food-crops during the currency of the present 
rent*11

This sub-section was amended by the Bengal Tenancy (Amend

ment) Act, 1928. After the amendment i t  stood as follows

”38.(1) An occupancy raiyat may in stitu te  a su it 
for the reduction of his rent on one or more of the follow 
ing grounds, and except as hereinafter provided in the case 
of a diminution of the area of the holding, not otherwise 
(namely)

( a) on the ground that the so il of the holding has 
without the fault of the raiyat become permanently 
deteriorated by a deposit of sand or other sp ecific  
cause, sudden or gradual,

(b) on the ground that there has been a f a l l ,  not due to 
a temporary cause, in the average loca l prices of 
staple food-crops during the currency of the present 
rent, or

(c) on the ground that the landlord has refused or neg
lected to carry out the arrangements, in respect of 
the irrigation or the maintenance of embankments 
which were in force at the time when the rent was 
settled , and the so il of the holding has thereby 
deteriorated.

Explanation. -  A suit for reduction of rent properly 
framed for the purpose may be instituted  or a plea for re
duction of rent taken by any one among a number of co-sharer 
tenants of a holding.”



Prior to the amendment of 1928, there was no 

provision in the lav/ for reduction of rent in kind.

Under th is  amendment an occupancy raiyat whether holding 

at a money rent or rent in kind was en titled  to sue for 

reduction of rent; for the words "holding at a money 

rent" occurring in sub-section ( l )  of the original 

section was omitted. The reason for the omission was 

thus explained by the mover of the amendment (hr.N .N .N aiti): -

"Under the ex isting  Bengal Tenancy Act, the occup- 

ancy raiyats holding at a produce rent have the right of 

applying under section 40 for commutation of their pro

duce-rent to money rent, i f  they found i t  d if f ic u lt  to 

pay produce rent and in such cases money rent at a much 

le ss  rate than the average price of the produce is  generally  

found fa ir  and equitable by the officer to whom th is  appli

cation i s  made, considering a l l  the circumstances mentioned 

in  the section. Now as th is  power of applying for 

commutation i s  taken away and section 40 i s  repealed the 

raiyats paying rent in kind are deprived of any chance of 

reduction of their rent, though their produce-rent may be 

very high and th is  would be a great hardship to them. As 

occupancy raiyats paying produce-rent had th is  right of



commutation and thus getting a reduction of* their rent
th is  sub-section 38 was confined to r aiyats paying money-

rent only; and there is  no reason why th is  section should

now he restricted  to occupancy raiyats paying money-rent

only. As section 40 is  omitted I think th is section 38

should he so worded as to include raiyats paying rent in

kind also and th is purpose can he served by the omission

of the words ’holding at a money-rent’ . This amendment

i f  allowed, would include a ll occupancy raiyats whether

they pay money-rent or rent in kind. There i s  no reason

why raiyats paying produce-rent and raiyats paying money-
38rent should be d ifferently  treated in th is respect".

The amendment was accepted by the Council.

Now the f ir s t  gfound for claiming reduction of 

rent was that "the so il of the holding has v/ithout the 

fau lt of the r aiyat become permanently deteriorated by a 

deposit of sand or other specific cause, sudden or gradual"* 

In Gouri v. Reily^ . i t  was said that the judge of the Court 

below was wrong in his interpretation of the word "permanent" 

in  th is  section. He seemed to think that a deterioration

38. The Bengal Legislative Council Proceedings, 1928,. 
vol.XXX,No.2, p .322*

39. £1892)1 .L.R* 20 Cal.579 at 586; also Krishna v. Palakdhari 
( l9 l5 )  20 C.V/.N. 1157; Rameshwar v. Badri A.I.R. 1930 Pat* 
105; Lai v. Mahabir A.I.R. 1936 Pat • 414•



ought not to he held to he permanent, i f  by application  

of capital and s k il l  the cause of the deterioration  

might he removed. But a more liberal interpretation  

should have been put upon the word and i t  ought to have 

been construed with reference to ex istin g  conditions.

Thus when a piece of land is  covered with sand, the 

deterioration is  permanent within the meaning of the 

section because "no human being can t e l l  when i t  may 

please a higher power to cause the river to wash away

the sand again or to deposit fresh earth upon i t ...........

The more uncertain the resu lt i s ,  the more i t  must be 

held to come within the meaning of the word ’permanent* 

as construed with reference to ex isting  conditions"^

But mere deposit of sand was not enough, i t  had to be 

shown that such deposit adversely affected the productive 

powers of the land; otherwise the tenant would not be
1 T

en titled  to any r e l ie f .  It did not matter whether

the deterioration was due to a sudden cause or had 

occurred gradually, but i t  was essential that i t  had 

occurred without the fau lt of the raiyat. I f  the

kO. K rish n a  v. F a la k d h a r i  (1915) 20 C.W.N. 1157 a t  1158 . 
1+1. Kukta v. ITirmal A . I .R .  193k P a t . 5*



deterioration had been occasioned by the laches or acts

of the raiyat himself, he had no right to r e l ie f  under 
l±2th is  section*

The second ground was that "there has been a f a l l ,

not due to a temporary cause, in the average local prices

of staple food-crops during the currency of the present

rent." -Ye haye seen before ^that the r ise  in the prices

of staple food crops was a ground of enhancement of rent

under section 30(b) of the Act, so necessarily  a f a l l

in the prices was a good ground for reduction of rent.

A f a l l  in prices from temporary causes was of no account,

and to be effective  i t  must have taken place during the

currency of the present rent* The expression "not being

due to a temporary cause" showed that th is  section  would

not give r e l ie f  to the tenant from changes in the pro-
LlLlportions due to Urn temporary economic depression*

The third ground was that "the landlord has refused 

or neglected to carry out the arrangements, in respect of

i|2* h.Finucane and Aminer A l i ,o p .c it . ,p.212.
2*3. S u p r a ,  p.Aicl.
Zjlj.* Nathuni v. ke.msaran, A.I.R. 1932 Pat 223 at 228 .



the irrigation  or the maintenance of embankments which 

were in force at the time when the rent was se ttled , and 

the so il of the holding has thereby deteriorated*H This 

clause was introduced by the Amending Act of 1928  ̂ Its  
object was that "it is  reasonable that where a raiyat 

has had h is rent settled  v/hen certain arrangements in  

respect of irrigation  or maintenance of embankments were 

in force he should receive a reduction of h is  rent so 

long as the landlord fa i ls  to carry out h is obligations
45in  th is respect*" The Select Committee suggested

that "it must also appear that the coil of the holding
46has as a result of such fa ilure deteriorated".

On the point fr.P.A.Gachse in the Council said:— 

"There are many areas in Khulna, Backergunj and Chitta

gong where the raiyat has taken settlement of paddy lands 

on a fa ir ly  high rent in the expectation that the embank

ments w ill be maintained in the same way that he has 

seen them maintained for years by the landlord. I f  

suddenly the landlord neglects his duty, and the s a lt  

rivers flood the land, why should hot the raiyat get a

45• ITotes on clause 27 of the B ill = The Calcutta Gazette 
dated July 12,1928, Part IV,pp.98-99*

46. Ibid.



„ii7reasonable reduction of rent. '
An occupancy raiyat might in stitu te  a su it for 

reduction of rent on any one or more of the grounds in  

section  38 of the Act. I t  was an enabling section and 

consequently by implication i t  did not deprive the tenant 

of t i ts  right to obtain a reduction by other methods. 

A lternatively he could claim an abatement by way of
1,0

defence in a rent su it. The explanation added to 

section 38 by the Amending Act, 1928 gave co-sharing 

tenants occupying a holding the right to in st itu te  a 

su it or take a plea for the reduction of rent either in 
their several or individual capacity, making the other 

co-sharer tenants parties to the su it. "It is  the same 

common princip le”, said Mr.A.K.Pazlul Huq,(Chief minister 

of Bengal), "on which a co-sharer landlord is  en titled  to

claim r e lie f  against a number of ten a n ts .. It makes

the position  clear so far as the individual rights of a
gonumber of tenants are concerned." ^

47* Bengal L egislative Council Proceedings, 1928, Vol.XXX
No.2, p .324*

48. Gosta v. Hem (1924) I.L.R. 31 Cal.1022 = 29 C.W.N.124
Rameshwar v. Badri A .I.R .1930 P a t.103*

49* Bengal Legislative Council Proceedings, 1928, Vol.XXX
No.2, p*331*



Section 38 did not preclude a raiyat from entering 

into any agreement for the reduction of the ex istin g  rent 

but a r aiyat could not contract with h is landlord to 

surrender h is right to claim a reduction of rent; for i t  

was expressly provided in section 178(3)(e) that "nothing 

in any contract made between a landlord and a tenant 
after the passing of the Bengal Tenancy Act shall take 

away the right of a raiyat to apply for a reduction of 

rent under section 38 or section 52."

Section 38 was not applicable to a raiyat at fixed

r a t e s . T h e  earlier Pent Acts of 1859 and 1869 and

the Bengal Tenancy Act, I 885 did not make any provision

for the reduction of rent of a non-occupancy raiyat but

i t  was said that "no doubt i t  is  only an occupancy ra iyat>

who is  authorised by the Act to bring a su it under section

38, but the principle laid down in that section oqght

clearly  to be taken into consideration in a ll  proceedings

for the settlement of rent, whatever the status of the 
51ra iya ts. " Apart from th is , i t  appears from section

178(3)(e) noted above that a non-occupancy raiyat could

50. The Bengal Tenancy Act, 1885, s e c .18, sub-sec.(2 ) .  
51* Gouri v. Reily (1892) I.L .R .20 Cal. 579 at 586.



apply for reduction of h is rent under section 3 8 , as that 

clause used the word "raiyat" and not "occupancy raiyat". 

So the effect of that section was to extend the provisions 

of section 38 to a non-occupancy ra iya t.



CHAPTER 7 

Recovery of r a iy a ts1 arrears of rent 

Sec. 1. Recovery of arrears of rent by rent su it

Parties to a rent su it# -  A landlord might recover

arrears of rent from a raiyat "by a rent suit# Any instalment

or part of an instalment of rent not paid when i t  f e l l  due

became an arrear of rent#*** In such a su it the landlord

and the tenant were obviously necessary parties but the

question arose whether a third party might be impleaded
in a rent suit# The leading case on the point is  Lodai

pLfollah v# Rally Das#. In that case i t  was held that, 

where the defendant in  a su it for rent set up the t i t l e  

of a third party and alleged that he held under and paid 

rent to him, such third party ought not to be made a 

party to a su it , so as to convert a simple suit for  

arrears of rent into one for the determination of t i t l e  

to the property in respect of which the rent was claimed#

Statutory d isa b ility  of landlord to recover 

rent# - There were statutory restrictions on the right 

of a landlord to recover rent by suit# Section 78 of

1# The Bengal Tenancy Act, 1885, sec#54(5)«
2. (1881) I.L .R . 8 Cal. 238*



the Land Registration Act, 1876 debarred proprietors, 

managers and mortgagees of estates and revenue-free 

properties from recovering rent due to them, unless their  

names were registered in the Collectorate under that Act, 

provided that objection was raised to their claims on 

th is  ground. But they were not precluded from recover

ing rent from tenants who took leases of land in writing
3containing a contract to pay rent. The prohibition, 

however, related to their recovering the rent but not 

to their bringing an action, so that, i f  the p la in tiff  

could prove registration of his name before the conclusion 

of the hearing, he might get a decree; i t  was not 

essentia l that his name should be registered before the
Asu it was instituted. If some out of several proprietors

of an estate, who collected the rent jo in tly , had been

registered under the Act in respect of their fractional

shares, they were entitled to get a decree for rent

proportionate to the share in respect of which their
5names were registered.

Under sections 19 and 20 of the Bengal Cess

3. The Land Registration Act, 1876, sec .81; Bhû wan v . 
Raffhunath (1909)11 .C.L.J,477.

4. Alimuddin v. Hiralal (1895) I.L.R. 23 Cal.87B.B.
5. Nilmadhab v. Ishan (1898) I.L.R, 25 Cal.787.



Act, 1880 omission to lodge returns regarding valuation, 

of the property and omission to mention a particular 

.jama in the return might preclude the holder of an 

estate or tenure from recovering rent by su it. Those 

sections ran as follows

"19. Every holder of an estate or tenure in 
respect of which such notice (that is  a notice of 
valuation) has been served shall be precluded from suing 
for or recovering rent for any land or tenure situate
in any estate or tenure in respect of which no return
has been lodged."

"20. Every holder of on estate or tenure in 
respect of which a return has been made as required by 
th is chapter shall be precluded from suing or recovering 

"(a) any rent whatever for any land, holding
or tenure forming part of the estate or
tenure to which such return relates but which 
has not been mentioned in such return, unless 
i t  be proved that the holding or tenure for
the rent of which the rent is  claimed was
created subsequently to the lodging of such 
return;

"(b) rent at any higher rate than is  mentioned
in such return for any land, holding or tenure 
included in such return, unless i t  be proved 
that the rent of such land or tenure has 
been lawfully enhanced subsequently to the 
lodging of such return."

Section 15 of the Bengal Tenancy Act, 1885 

declared that when a succession to a permanent tenure 

took place, the person succeeding was to give notice 

of succession to the landlord or his common agent, i f  

any, in the prescribed form within six months from the



date of the succession. If  he failed to perform th is  

duty, he was debarred from recovering the rent from his 

tenant by suit or other proceeding.^ It did not, how

ever, bar the institution  of a suit but only barred the
7recovery of rent whether by suit or proceeding.

Position of co-sharer landlord. -  Before the 

Western Bengal Tenancy (Amendment) Act, 1907 and the 

Eastern Bengal and Assam Tenancy (Amendment) Act, 1908, 

"considerable d ifficu lty  in realizing rents was often 

experienced by co-sharer landlords, who made rent 

collections jo in tly . A decree for arrears of rent, 

obtained by a co-sharer for the amount due to him alone,
q

was a mere money decree and the tenure or holding, in 

respect of which the arrears were due, did not pass to 

the purchaser in a sale for the execution of such a
9decree , unless he could get himself recognised by the 

other co-sharers. Decrees for arrears of rent obtained

6. The Bengal Tenancy Act, 1885, sec.16.
7. Kalihur v. Umae (1896) I.L.R. 24 Cal.241; 

Mabatullah v . Nalini (1905) 10 C.W.N. 42.
8. JO-gendra v. Pah an (l904) 8 C.W.N. 472.
9. Narain v. Srimanta (1901) I.L.R. 29 Cal.219*



by single co-sharers, were therefore often of l i t t l e  value”

The result of the case law showed that -  "su its in which

co-sharer landlords sue for rent are not rent su its , but

money su its; the provisions of section 148^ do not apply

to them; evidence in such su its can not be recorded

summarily; a second appeal l ie s  in them, while an appeal

is  barred in the case of a decree obtained by a sole

landlord; co-sharer landlords can not sue for four years1

rent as sole landlords can, under article 2(b), schedule

III of the Act; and decrees obtained in su its by co-sharer

landlords can be executed within twelve years, instead of
12within three, as in the case of ordinary rent decrees11 

Moreover the position of tenants was unsatisfactory as 

"it exposed them to the trouble of several successive

10. Notes on clause i&u34 of the Western Bengal Tenancy 
(Amendment) B ill, 1906= The Calcutta Gazette dated
October 24, 1906, Part IV, p.18; The Calcutta G-azette
dated November 14, 1906, Part IV, p.37; Notes on 
clause &-44 of the Eastern Bengal and Assam Tenancy 
(Amendment) B ill , 1907 = The Eastern Bengal and Assam 
(Gazette dated November 13, 1907, Part V, p. 57*

11. This section of the Bengal Tenancy Act, 1885 dealt 
with procedure in rent su its .

12. Notes on clause &*39 of the Western Bengal Tenancy 
(.Amendment) B ill , 1906 = The Calcutta G-azette dated
October 24, 1906, Part IV, p.19; The Calcutta Gazette,
dated November 14, 1906, Part IV, p .38; The notes on 
clause fe .58  of the Eastern Bengal and Assam Tenancy 
(Amendment) B ill , 1907 -  The Eastern Bengal and Assam 
Gazette dated November 13, 1907, Part V, pp.58-59•



13suits "brought by different co-sharer landlords” . In

th is state of things, in  the course of hearing of a Full

Bench case the Chief Justice observed that ”as there

appeared to be a considerable conflict of judicial

opinion on the question, i t  would be well i f  the
14legislature settled  i t ” . Consequently the Bengal 

Tenancy Act was amended by inserting section 148A, 

applicable in Western Bengal as well as Eastern Bengal 

and Assam, whereby power was given to co-sharer landlords 

to realise their rents by suits to which the special 

benefits conferred by the Act applied* Section 148A of 

the Western Bengal Tenancy (Amendment) Act, 1907 

provided as follow s:-

”148A. When a co-sharer landlord who has 
instituted a su it to recover the rent due to a ll  the 
co-sharer landlords in respect of an entire tenure or 
holding, and has made a ll  the remaining co-sharers 
parties defendant to the su it, is  unable to ascertain  
what rent is  due for the whole tenure or holding, or 
whether the rent due to the other co-sharer landlords 
has been paid or not, owing to the refusal or neglect of 
the tenant, or of the co-sharer landlords defendant to 
the su it, to furnish him with correct information on 
these points, or on either of them,

”such p la in tiff  co-sharer landlord shall be 
entitled  to proceed with the suit for his share only of 
the rent, and a decree obtained by him in a su it so

13* The notes on clause !a^34 of the Western Bengal
Tenancy (Amendment) B ill , 1906; The notes on clause 
3^44 of the Eastern Bengal and Assam Tenancy (Amend
ment) B ill , 1907*

14. The report of the Select Committee of the B il l ,  1906 
dated 6th March, 1907, para 47 = The Calcutta G-azette 
dated March 9, 1907, Part IV, p. 12.



framed shall, as regards the remedies for enforcing the 
same, he as effectual as a decree obtained by a sole  
landlord or an entire body of landlords in a suit 
brought for the rent due to a ll the co-sharers.”

Section 148A of the Eastern Bengal and Assam 

Tenancy (Amendment) Act, 1908 provided as follows

”148A. Where a co-sharer landlord who is  
entitled to sue for his share of the rent separately 
and has instituted a suit to recover the rent due to 
a ll  the co-sharer landlords in respect of an entire 
tenure or holding, and has made a ll the remaining co
sharers parties dependant to the su it, is  unable to 
ascertain what rent is  due for the whole tenure or hold
ing, or whether the rent due to the other co-sharer land
lords has been paid or not, owing to the refusal or 
neglect of the tenant, or of the co-sharer landlords 
defendant to the suit to furnish him with correct infor
mation on these points, or on either of them,

”such p la in tiff co-sharer landlord shall be 
entitled to proceed with the suit for his share only of 
the rent, and a decree obtained by him in a su it so 
framed shall, as regards the remedies for enforcing the 
same, be as effectual as a decree obtained by a sole 
landlord or an entire body of landlords in a suit brought 
for the rent due to a ll  the co-sharers.”

The underlying principle of the two versions 

of this section was the same, but on one point they 

materially differed from each other. According to the 

section prevailing in Western Bengal, a co-sharer land

lord, whether he had a right to sue separately for his 

share of the rent (by virtue of an agreement for 

separate collection) or not, could bring a su it for rent, 

whereas, according to the section prevailing in Eastern



Bengal and Assam the application was limited to such

co-sharers of lands as had the right to sue separately

for their shares of the rent. This restriction  found

support from the Select Committee which dealt with the

B il l  of 1907. In their report they said :- "The intention

of the framers of the b i l l  was to lim it the application

of th is clause to such co-sharers as co llect their shares

of the rent separately. We have inserted words to make
13their intention clear". Although the Eastern Bengal 

and Assam version applied only to such co-sharer landlords 

as were entitled  to sue for their shares of the rent 

separately, i t  did not interfere with the right of a 

co-sharer landlord who was not entitled to sue separately, 

to sue under the general law for the whole rent by 

joining as defendants his co-sharers who refused to join  

as p la in tiffs .
The amendments of 1907 and 1908 were not 

very popular as they created a complex system of 

procedure. Under the amendments a co-sharer landlord 

had to sue for the whole rent due; a su it limited to his  

share of the rent was possible only on the pretext that

15. The report of the Select Committee of the B ill of 
1907 dated 9th March 1908, para 18 = The Eastern 
Bengal and Assam G-azette dated 8th April 1908, Part V", 
p .4*



such fractional amount was the only ascertainable amount 

due out of the to ta l rent. So sec.l48A was amended by 

the Bengal Tenancy (Amendment) Act, 1928. It  was 

provided in sub-section ( l)  of that section that "a co

sharer landlord may in stitu te  a suit to recover the rent 

due to him in respect of his share in a tenure or holding 

by making a ll  the remaining co-sharer landlords parties 

defendant to the su it, and claiming that r e lie f  be 

granted to him in respect of his share of the rent against 

the entire tenure or holding." If the remaining co- 

sharer landlords did not come forward a sp la in tiffs , they

were debarred from getting any decree for arrears of rent
1 6for the period in suit

Issues in rent s u it . - A suit for the recovery
17of arrears of rent primarily raised two issues :

(a) whether the relation of landlord and tenant existed  

between the p la in tiff  and the defendant? (b) were the 

alleged arrears of rent due and unpaid? "The f ir s t  

question", observed Field J .,  "may have to be decided 

under one of two possible cases -  (i) where the p la in tiff

16. The notes on clause 95 of the B ill of 1928 = The 
Calcutta G-azette dated July 12, 1928, Part IV, p. 103; 
The Bengal Tenancy Act, 1885, sec.l48A, sub-sec.9.

17. Lodai Moll ah v. Kallv Das (1881) I.L.K. 8 Cal.238; 
Dayal v. ilabin (1871; 8 'B.L.R. 180 at 193.



has le t  the defendant into possession of the land, ( i i )  

where the p la in tiff  is  not himself the person who le t  

the defendant into possession, hut claims under a t i t l e  

derived from the person who did. Now in the f ir s t  of 

these two cases the relation of landlord and tenant may 

have been created in some one of the following ways:

(a) by written contract; and where there is  a written 

contract, i f  i t  be necessary to prove the terms of the 

tenancy, such written contract must be produced and 

proved, (b) by an oral contract, (c) there may have 

been no express contract, written or oral, but the 

relation of landlord and tenant may be inferred from 

the circumstances, for example, from the payment of rent,
"I Q

from submitting to a distress."

Now le t  us consider how far the question of

t i t l e  might be raised in a rent su it., We have noted
i qabove that in Lodai Kollah v. Rally Das i t  was held 

that no third party claiming a t i t le  adverse to the 

p la in tiff  could properly be made a party to the tr ia l  

of the issues so as to convert a simple rent suit into 

a t i t l e  su it. In that case Field J ., elaborately 

explained the scope of a rent suit and la id  down the 

following principles:-

18. Lodai Kollah v. Rally Das (1881) I.L.R. 8 Cal.238 at 241.
19. (188l) I.L.R. 8 Cal.238; also Biressur v. Jp/^endra 

(1875) 24 W.R. 261; Auluck v. Dinonath (1875) 24 tf.R.
421; Dava.1 v. Kalin (1871) 8 B.L.R. 180 at 193.



"Where the plaintiff originally let the
defendant into possession of the lend, the possible pleas

that may be taken by the defendant are questions with

which the p la in tiff  and defendant only are concerned and

no third party claiming a t i t l e  adverse to the p la in tif f

can properly be made a party to the tr ia l of these

q u estio n s.... Where the p la in tiff  claims by a derivative

t i t l e ,  and the defendant has attorned to him, the

defendant is  not thereby estopped from showing that

the t i t l e  is  really  not in the p la in tiff but in some other

p erson .... Where there has been no attornment, the

p la in tiff  must prove his t i t l e  as a condition precedent

to establishing the relation of landlord and tenant

between himself and the defendant; i f  there be none of

the other defences already referred to, th is may be the
20only point to be decided."

That decision was considered and explained 

in  subsequent cases as not laying down a rigid rule that

in a rent su it the question of t i t le  should never be
21 22 agitated . In Chitpore Golabari v. Girdhari Rankin J .,

20. Lodai Moll ah v. Rally Das (1881) I.L.R. 8 Cal.238 at 243.
21. Rahimannessa v. Mahadeb T1910) 12 C.L.J. 428 at 432; 

Tinkari v. Nafcendra (1923) 27 C.W.N. 716 at 718;
Abdul G-afur v. Ali meah (1923) 28 C.W.N. 805 at 807;
Indra v. Sarbasova A.I.R. 1925 Cal.743; Ananga v. 
Habibulla A.I.R. 1931 Cal.673; Akhil v. Ramani A.I.R.
1933 Cal.824.

22. A.I.R. 1925 Cal.530 at 531.



o b s e rv e d : -  " In  a r e n t  s u i t  t h e r e  i s  no r u l e  o f  law  t h a t  

q u e s t io n s  o f  t i t l e  which r e q u i r e  to  be de te rm ined  a re  n o t  

to  be d e te rm in ed , but th e r e  a r e  two re a s o n s  why, i n  

g e n e r a l ,  q u e s t io n s  o f t i t l e  as between th e  p l a i n t i f f s  

and t h i r d  p e rso n s  do n o t  r e q u i r e  to  be d e te rm in ed . The 

f i r s t  re aso n  i s  t h a t  f o r  a  c la im  to  r e n t ,  a s  d i s t i n c t  

from  damages, mere p ro o f o f  th e  p l a i n t i f f 1s t i t l e  i s  

n o t  s u f f i c i e n t .  The second re a so n  i s  t h a t  th e  p l a i n t i f f ,  

who, as  a g a in s t  th e  t h i r d  p e rso n ,  has no t i t l e ,  may have 

a  p e r f e c t l y  good c la im , a g a in s t  the  t e n a n t  whom he has  

in d u c te d  f o r  r e n t .  A ccord ing ly  between th e  l a n d lo rd  and 

th e  te n a n t  th e  q u e s t io n  o f r e l a t i o n s h i p  s u b s i s t i n g  between 

them and th e  q u e s t io n  o f  th e  p l a i n t i f f ’ s o r  any body e l s e ' s  

t i t l e  a re  d i s t i n c t  q u e s t io n s  though th e y  may, f o r

a c c id e n ta l  r e a s o n s ,  become e n ta n g le d ."
23In  Abdul G-afur v . A l i  meeh ^ i t  was h e ld  t h a t ,  

when the d e fen d an t d isp u te d  th e  e x te n t  o f  th e  t i t l e  o f  

th e  p l a i n t i f f  to  th e  a r r e a r s  demanded, i t  was incumbent 

on th e  c o u r t  to  determ ine th e  p o in t  b e fo re  th e  c la im  was 

a llow ed  o r  d is a l lo w e d .  B ut, i n  o rd e r  to  d e te rm ine  t h i s  

c o n te n t io n  o f  th e  d e fen d an t,  p a r t i e s  sh ou ld  n o t  be added

23. (1923) 28 C.W.N. 805 a t  807.



in a suit for rent so as to alter its nature and scope
and to  tran s fo rm  i t  in to  a s u i t  f o r  d e te rm in a t io n  o f  a

com plica ted  q u e s t io n  o f t i t l e  to  la n d .

We have noted  above t h a t ,  i n  a  s u i t  by a

c o - s h a re r  l a n d lo rd ,  under s e c t io n  148A o f  th e  Bengal

Tenancy Act, 1885, f o r  a r r e a r s  o f r e n t  i n  r e s p e c t  o f  h i s

s h a re ,  he had to  j o in  h i s  o th e r  c o - s h a re r s  as  p a r t i e s

in  o rd e r  to  g e t  a r e n t  d e c re e .  ‘ A ccord ing ly  in  A khil v .
24Ramani a s u i t  was b rought by a c o - s h a re r  l a n d lo r d  f o r  

an a r r e a r  o f  r e n t  in  r e s p e c t  o f  h i s  sh a re  by j o in in g  th e  

o th e r  c o - sh a re r  as a  defendan t because he re fu s e d  to  

j o i n  as c o - p l a i n t i f f .  The t e n a n t s  den ied  th e  t i t l e  o f  

th e  p l a i n t i f f  c o - sh a re r ;  th e y  p leaded t h a t  th e  d e fen d an t  

c o - s h a re r  was th e  f u l l  owner and th e  r e n t  had been p a id  

to  him. The defendan t c o - s h a re r  supported  th e  t e n a n t s  i n  

t h e i r  defence* C onsequently  th e  q u e s t io n  o f  t i t l e ,  a s
i

between th e  two c o - s h a re r s  was dec ided ; i t  was h e ld  t h a t

th e  Court was j u s t i f i e d  i n  d e c id in g  th e  q u e s t io n  o f

t i t l e  and th e  d ecree  was n o t  s e t  a s id e  on a p p e a l .
25In  T in k a r i  v . Nagendra a c la im  f o r  r e n t  was 

made a g a in s t  th e  te n a n t  d e fen d an t and th e  p l a i n t i f f s

24. A .I .R . 1933 C al. 824.
25. (1923) 27 C.W.N. 716.



added an a l t e r n a t i v e  p ra y e r  t h a t  i f  th e  pro  forma 

d e fe n d a n ts  had r e a l i s e d  r e n t  in  excess o f  t h e i r  sh a re  

from th e  t e n a n t ,  a decree  might be passed  a g a in s t  them 

f o r  the  excess r e a l i s e d ;  i t  was he ld  t h a t  i t  was n e c e s s a ry  

and p ro p e r  to  determ ine  the’ q u e s t io n  of t i t l e  between 

th e  p l a i n t i f f  and th e  pro forma d e fe n d a n ts .  In  d e l i v e r 

in g  th e  judgment of the  Court Rankin J . ,  observed  t h a t  

" th e r e  i s  no r i g i d  r u le  o f  law to  th e  e f f e c t  t h a t  i n  a 

r e n t  s u i t ,  p ro p e r ly  so c a l l e d  and f i l e d  u n d e r  th e

p ro v is io n  o f  s e c t io n  148, a q u e s t io n  of t i t l e  may n o t  be
2 6d e te rm in ed , i f  i t  a r i s e s . ”

Onus o f  p roof in  r e n t  s u i t . -  U n less  th e  

r e l a t i o n s h i p  of la n d lo rd  and te n a n t  was ad m it te d  th e  onus 

was on the  la n d lo rd  to  prove i t .  A d e fe n d a n t  m ight 

adm it t h a t  he h e ld  land  under th e  p l a i n t i f f  b u t  n o t  th e
27la n d  o f th e  p a r t i c u l a r  tenancy  a l le g e d  by th e  p l a i n t i f f  

In  o th e r  words, th e  p l a i n t i f f  must p ro v e , n o t  on ly  t h a t  

th e  r e l a t i o n s h i p  o f  la n d lo rd  and te n a n t  e x i s t e d  between 

h im s e l f  and the  d e fen d an t,  bu t a lso  t h a t  i t  e x i s t e d  in  

r e s p e c t  o f  th e  la n d s  in  s u i t .  Where th e  d e f e n d a n t s  p l e a  

was t h a t  he h e ld  o th e r  la n d s  a t  a d i f f e r e n t  r a t e ,  th e

26. I b id ,  p . 718.
27* Ramdev v . Uewa.i (1909) 10 C .L .J .  196.



p ro p e r  i s s u e  to  "be t r i e d  was whether th e  d e fen d an t 

h e ld  th e  land  s e t  f o r t h  i n  the  p l a i n t  a t  th e  s p e c i f i e d  

r e n t .  A simple i s s u e  whether th e  defen d an t h e ld  th e  

.jamas s e t  f o r th  in  the  p l a i n t  under th e  p l a i n t i f f  was 

n o t  s u f f i c i e n t ^ .

Once i t  was e s ta b l i s h e d  t h a t  th e  p a r t i e s  had 

once stood  to  each o th e r  in  the  r e l a t i o n s h i p  o f  l a n d lo rd  

and t e n a n t  o r  had been a c t in g  towards each o th e r  as

such , th e  burden of showing t h a t  the  r e l a t i o n s h i p  ceased
29 ^0was on th e  defendant . I t  was sa id  in  a P a tn a  case^

t h a t  th e  r e la t i o n s h ip  once e s ta b l i s h e d  c o n tin u e d ,  u n le s s

th e r e  was a change in  th e  p o s i t io n  by an agreem ent o r

by o p e ra t io n  of law o r in  any o th e r  v a l i d  way.

The onus of p rov ing  the  r a t e  o f  r e n t  as
31cla im ed  was upon the  la n d lo rd  . I f  he f a i l e d  to

d is c h a rg e  t h a t  onus, he could g e t  a d ec ree  a t  th e  r a t e

a d m itte d  by th e  te n a n t .  In  such a case i t  was n o t  th e

d u ty  o f th e  Court to  a s c e r t a in  what was th e  f a i r  r e n t
32p a y a b le ,  u n le s s  i t  was asked to  do so . But i f  th e

28. B a icha l v . Shaik (1894) 1 C.W.If. 152.
29* Run&o v . Abdool (1878) I .L .R . 4 C al. 314; Mohun v . 

I-Ieer Shamsul (1873) 21 W.R. 5*
30. DeQal v . Bindeswari A .I .R . 1929 P a t . 440. a t  444*
31. Samira v . Copal (1864) 1 W.R. 58.
32. Rash Dhary v . Khakon (1897) I.L.R* 24 C a l. 433.



landlord proved the original contract, the onus of proving
th a t the ra te  had been reduced by a subsequent agreement

la y  upon the ten an t‘d .

Where the tenancy was created by a w r itten

l e a s e ,  o ra l evidence was not adm issib le to  prove the
34r a t e  o f  r e n t  by reaso n  of s e c t io n  91 o f  th e  In d ia n

35Evidence A ct, 1872 . But evidence was ad m issib le  to

show th a t the Kabuli a t was never intended to  be acted
36upon or th a t there was a waiver o f i t s  terms . By

a ccep tin g  rent at a reduced ra te  for  some y ea r s , the

lan d lord  was not deprived o f h is  r igh t to  claim  ren t at
37th e  f u l l  ra te  s t ip u la te d  in  the Kabuliat . But the  

evid en ce th a t , s in ce  the execution  o f the Kabuli a t , the  

ten an t paid rent a t a lower ra te  than th a t s ta te d  in

33* Kan t i  v .  S u c h i t ra  (1939) 43 C.W.N. 855.
34* S ec tio n  91 o f th e  Ind ian  Evidence A ct, 1872 p ro v id e s :  

"When th e  term s o f  a c o n t r a c t ,  o r  o f  a  g r a n t ,  o r  o f  
any o th e r  d i s p o s i t i o n  of p ro p e r ty ,  have been reduced  
to  th e  form o f  a document, and in  a l l  c a se s  i n  which 
any m a t te r  i s  re q u ire d  by law to  be reduced  to  th e  
form o f a document, no evidence s h a l l  be g iv en  in  
p ro o f  o f  the  term s o f such c o n t r a c t ,  g r a n t  o r  o th e r  
d i s p o s i t i o n  o f p ro p e r ty ,  o r  o f such m a t t e r ,  excep t 
th e  document i t s e l f ,  o r  secondary ev id ence  o f  i t s  
c o n te n ts  in  ca ses  in  which secondary ev idence  i s  
ad m iss ib le  under th e  p ro v is io n s  h e re in b e fo re  
c o n ta in e d . . . . "

35. A tu l v . Zahed A .I .R . 1941 C a l .102.
36 . Beni v . Lalm oti (1898) 6 C.W.N. 242.
37 . K a i la sh  v . B a rb a r ia  (1915) 20 C.W.N. 347.



the Kabul iat was admissible to show the intention of
th e  p a r t i e s  t h a t  th e  K ab u lia t  was no t in ten d ed  to  be

a c te d  upon .

The mere accep tance  of a reduced  r e n t  by th e

la n d lo r d ,  though i t  might amount to  a f u l l  a c q u i t t a c e

o f r e n t  f o r  the  p a r t i c u l a r  y e a r  o r y ea rs  f o r  which r e n t

was p a id ,  could n o t o p e ra te  as a b ind ing  c o n t r a c t  between

th e  p a r t i e s  w ithou t p roo f o f  the  agreement which formed
39th e  b a s i s  of the  re d u c t io n  g ra n te d  * The onus was on

th e  defendant to  e s t a b l i s h  t h a t  th e re  had been a

permanent re lin q u ish m en t of th e  r i g h t  by th e  p l a i n t i f f  to

r e c e iv e  the  h ig h e r  r e n t ^ .  At the  same t im e , th e  f a c t  of

mere n o n - r e a l i z a t io n  o f r e n t ,  accord ing  to  th e  term s o f

th e  K a b u l ia t . f o r  a number o f  y e a rs ,  d id  n o t  n e c e s s a r i l y

le a d  to  the  in fe re n c e  th a t  th e r e  had been a w aiver o f  th e

r i g h t  to  re c e iv e  th e  r e n t  f ix e d  under i t ^ .  At any r a t e ,

when the  l e a s e  was r e g i s t e r e d ,  a v a r i a t i o n  o f  th e  r e n t ,

by way of re d u c t io n  o r  o th e rw ise ,  could n o t  be e f f e c t e d  o r
42proved  w ithout an o th e r  r e g i s t e r e d  document .

38 . Beni v . Lalm oti (1898) 6 C.W.N. 242; K a i la s h  v . 
D arb a ria  (1915) 20 C.W.N. 347.

39* Radha v . Bhowani (1901) 6 C.W.N. 60 and 62.
40. Laicshmi v . habacTwip (1928) I .L .R .  56 C a l.  201.
41. I b id ,  p . 208.
42 . I b id .  p . 207.



Similarly, the mere fact that the tenant had
n o t  paid  any r e n t  a f t e r  th e  ex e cu tio n  of th e  K a b u l ia t

d id  no t show t h a t  i t  had n o t  been ac te d  upon o r  would
a x

abso lve  him from h i s  l i a b i l i t y  to  pay r e n t  under i t  .

On the  o th e r  hand th e  mere f a c t  t h a t  a t e n a n t  some tim e 

ago had executed a K ab u lia t  f o r  a l im i te d  p e r io d  a t  a 

p a r t i c u l a r  r a t e  of r e n t  was n o t s u f f i c i e n t  i n  i t s e l f  

t o  throw upon the  defendan t th e  e n t i r e  burden o f  p ro v in g  

what the p a r t i c u l a r  r a t e  was, w ithou t any ev idence on 

th e  p a r t  o f the  la n d lo rd  t h a t  th e  r e n t  s p e c i f i e d  i n  th e  

K a b u lia t  had ever been r e a l i z e d  from th e  d e f e n d a n t ^ .

Procedure in  r e n t  s u i t s * -  The p rocedure  in

r e n t  s u i t s  was l a i d  down in  c h a p te rs  X III  and XIV o f  th e

Bengal Tenancy Act, 1885. The p o l ic y  o f th e  l e g i s l a t u r e

i n  making such s p e c ia l  p ro v is io n s  was on th e  one hand to

p ro v id e  f o r  th e  speedy r e a l i z a t i o n  o f r e n t  by th e  l a n d -
45lo r d s  and on the  o th e r  hand to  sa feguard  t e n a n t s  , from

A f t 47su c c e ss iv e  s u i t s  , and im prov iden t compromises . The

Code o f C iv i l  P rocedure , 1908 ap p lied  in  a  r e n t  s u i t

43. Isab  v , Grurucharan A .I .R . 1929 C a l .431.
44. Mukund v . Arfan (1897) 2 C.W.N. 47.
45* Raja Ban Behari v . K h e t te rp a l  (1911) 16 C.W.N* 

259 a t  261.
46. The Bengal Tenancy A ct, 1885, s e c . l 4 7 ( l ) .
47. I b id ,  s e c .1 4 7 J l ( l ) •



subject to the provisions of the Bengal Tenancy Act, A
r e n t  s u i t  must be i n s t i t u t e d  in  the  C iv i l  Court which

would have j u r i s d i c t i o n  to  e n t e r t a i n  a s u i t  f o r  th e

p o sse ss io n  of th e  h o ld in g  in  connec tion  w ith  which th e
48s u i t  was brought . Under th e  Amending Act o f  1928, i t

was clearly d e c la re d  t h a t  !fno s u i t  between la n d lo rd  and

te n a n t  as such s h a l l  be i n s t i t u t e d  in  any c o u r t  o th e r

th a n  a cou rt  w i th in  th e  l o c a l  j u r i s d i c t i o n  o f  which th e

la n d s  o f the  te n u re  o r  h o ld in g ,  as th e  case  may be , a r e
49wholly o r  p a r t l y  s i t u a t e d "  . Where a la n d lo rd  i n s t i t u t e d

a s u i t  a g a in s t  a r a i y a t  f o r  th e  reco v e ry  o f  any r e n t  o f

h i s  ho ld ing , he could  no t i n s t i t u t e  a n o th e r  s u i t  a g a in s t

him fo r  th e  reco v e ry  o f  any r e n t  o f  t h a t  h o ld in g  u n t i l  
50a f t e r  n ine  months from th e  d a te  o f  the  i n s t i t u t i o n  o f

51th e  prev ious s u i t  .

The p l a i n t  i n  a r e n t  s u i t  m ust, i n  a d d i t io n  

to  o th e r  p a r t i c u l a r s ,  c o n ta in  a s ta tem en t  o f  th e  s i t u a t i o n ,  

d e s ig n a t io n ,  e x te n t  and b o u n d ar ie s  o f  th e  la n d  h e ld  by

48. I b id ,  s e c ,144*
49. I b id ,
50. The word 'n ine*  was s u b s t i t u t e d  f o r  th e  word ’ th ree*  

by s e c t io n  3 0 ( l ) ( a )  o f  th e  Bengal Tenancy (Amendment) 
Act, 1938.

5 1 . . The Bengal Tenancy A ct, 1885, s e c ,1 4 7 ( l ) .



52the tenant . But where the p la in tiff was unable to 

give the extent or boundaries of the land, he had to
53give a description sufficient for i t s  identification  .

It was also necessary that the plaint should contain a 

statement as to whether a record-of-rights had been
54prepared and fin a lly  published in respect of such land . 

If i t  had been fin a lly  published, i t  was su ffic ien t to 

give in the plaint the Khatian^  number of the tenancy,
p r C

the survey plot number5 and the area and rental
57according to such record . Where any changes had

occurred in the area, survey plots or rent of the tenancy

since the final publication of the record-of-rights, i t

was necessary to include in the plaint a statement
58showing the particulars of such changes •

A written statement could not be f ile d  without 

the leave of the Court but the Court was obliged to

52. Ibid, sec.148(b).
53. Ibid.
54. Ibid.
55. Khatien = record-of-rights.
56. Report of the Select Committee of the Western Bengal 

Tenancy' (Amendment) B ill, 1906, para 41 = The Calcutta 
G-azette dated March 9,  1907, part IV, p. 10.

57. The Eengal Tenancy Act, 1885, sec.148(c). This clause 
was substituted for clause (bl) by se c .93(4) of the 
Bengal Tenancy (Amendment) Act, 1928.

58. Ibid, sec.148(d). This clause was substituted for  
former clause (b2) by sec .93(5) of the Bengal 
Tenancy (Amendment) Act, 1928.



59record it s  reasons for granting or refusing such leave . 

Tivhen a defendant admitted that money was due from him 

on account of rent, but pleaded that i t  was due not to 

the p la in tiff but to a third person^ or that the
/T *|

amount claimed was in excess of the amount due , the

Court would refuse to take cognizance of the plea, unless

the defendant paid into Court the amount admitted to be 
62due or such reasonable portion of the money as the

65Court directed . The Court might, when passing the

decree, order it s  execution on the oral application of

the decree-holder^.

When a decree was passed ex-parte against a

tenant, he might apply to the Court by which the decree
6 5was passed for an order to set aside 'the decree • I f  

the Court was satisfied  that summons was not duly served 

and that there was prima facie evidence of a bona fide
66defence, i t  might make an order setting aside the decree

59• Ibid, se c .l4 8 (i) . This clause was formerly numbered (e).
60. Ib id ,  s e c .1 4 9 ( l ) .
61. Ibid, sec .150.
62. I b id ,  s e c t .1 4 9 ( l )  and 150.
63. I b id ,  s e c .151.
6 4 . Ibid, sec.l48(m). This clause was formerly numbered 

(g).
65 . Ibid, sec .148(K )(iv). This clause (K) was formerly 

numbered ( f l)  and was substituted by the Amending 
Act of 1928.

66. Ibid.



An essential ingredient of every application for an

order to set aside a decree passed ex-parte, or for a

review of judgment was a statement of the injury

sustained by the applicant by reason of the decree or 
67judgment and no such application could be admitted

(a) unless the applicant, at or before the time when the

application was admitted, deposited in Court to which

the application was presented the amount, i f  any, which

he admitted to be due from him to the decree holder,

or such amount as the Court might direct; or (b) \mless

the Court, after considering the statement of injury,
68was satisfied  that no such deposit was necessary •

In execution of a decree against a tenant in

a rent su it, a holding at fixed rate was ordinarily sold
6 Qsubject to a ll registered or notified incumbrances

But i f  the bidding did not reach a sum su ffic ien t to

liquidate the amount of the decree and costs and i f  the

decree holder desired that the holding should be sold

with power to avoid a l l  incumbrances, the holding was

sold on a subsequent day with power to annul a l l  
70incumbrances . An occupancy holding, however, was put

67. Ibid, sec .l53A .
68. Ibid.
69. Ibid, s e c .164.
70. Ibid, s e c .1 6 5 (1 ) .



up to sale in the f ir s t  instance with power to avoid
71a ll incumbrances . The procedure for annulling

incumbrances was contained in section 167 of the Act;

and that procedure was the only method by which incum-
72brances could be avoided • Under that section a

purchaser of a holding at fixed rate or an occupancy

holding might within one year from the date of the

confirmation of the sale or the date on which he f ir s t

had notice of the incumbrance, whichever was la ter ,

present to the Court an application in  writing requesting

him to serve on the incumbrancer a notice declaring that
73the incumbrance was annulled . The incumbrance was

deemed to be annulled from the date on which the notice 
74.was served . The sale of a holding did not make any

75incumbrance thereupon ipso facto void ♦

When an order for the sale of a holding for 

arrears of rent was made, the holding could not be 

released from attachment unless, before i t  was knocked 

down to the auction purchaser, the amount of the decree,

71. Ibid, sec .l6 6 (l) .
72. Ibid, sec .165(2) & 166(2); Gocool v. Debendra (1911) 

14 C.L.J. 136.
73. The Bengal Tenancy Act, 1885, s e c .l6 7 ( l) .
74. Ibid, sec .167(3).
75. Beni v. Rewat (1897) I.L.R. 24 Cal.746.



together with the cost incurred, was paid into Court,
or the decree holder made an application for the release

of the holding on the ground that the decree had "been
76satisfied  out of Court .

Before the sale took place the judgment debtor

or any person whose interests were affected by the sale
77may pay money into Court . But i t  was an error on the

part of the Court to accept money from any person without

f ir s t  of a ll deciding whether he had in the holding any
78interest voidable by the sale . VThen any person, whose 

interests were affected by the sale of the holding 

advertised for sale in execution of a decree for arrears 

of rent, paid into Court the amount requisite to prevent 

the sale -

(a) the amount so paid by him was deemed to be a debt 

bearing interest at twelve per centum per annum and 

secured by a mortgage of the holding to him;

(b) his mortgage took priority of every other charge on 

the holding other than a charge for arrears of rent; and

(c) he was entitled to possession of the holding as

76. The Bengal Tenancy Act, 1885, sec .170(2).
77. Ibid, sec.170(3).
78. G-obinda v. Chand (1912) 17 C.U.h. 602 at 604.



mortgagee of the tenant and to retain possession of it
as such until the debt, with the interest due thereon,

79had been discharged .

The decree holder might bid for or purchase
p o' the holding without the permission of the Court but

the judgment debtor could not bid for or purchase a
81holding so sold • When a judgment debtor purchased by

himself or.through another person a holding so sold, the

Court might, i f  i t  thought f i t ,  on the application of

the decree holder or any other person interested in the
82sa le , set aside the sale

Itfhen a holding was sold for arrears of rent, 

the judgment debtor or any person whose in terests were 

affected by the sale might, at any time within 30 days 

from the date of the sa le , apply to the Court to have the 

sale set aside on his depositing in Court (a) for payment 
to the decree holder, the amount recoverable under the 

decree with costs and (b) for payment to the auction 

purchaser, as penalty a sum equal to five  per cent of
O  *2

the purchase money, hut not le ss  than one rupee . The

79. The Bengal Tenancy Act, 1885, s e c . l7 l ( l ) .
80 . I b id ,  s e c .1 7 3 (1 ) .
81. Ibid, sec.173(2).
82. I b id ,  s e c .1 7 3 (3 ) .
83. I b id ,  s e c .1 7 4 ( l ) .



deposit had to be made s tr ic t ly  within the time allowed
a*

by law; the Court had no power to extend the time . But 

i f  the judgment debtor was prevented by an act of Court 

from depositing the money within the sepcified period, 

he might do so at the f ir s t  opportunity after the expiry 

of that period, for an act of Court can not prejudice a
or

man (actus curiae neminem CTavabit) . Thus i f  the

Court was closed on or before the la st day of the period

lim ited, he might pay the said sum into Court on the
86f ir s t  day the Court reopened . A conditional deposit 

was not sufficient • It was essential that the deposit

should be such that the decree holder and the purchaser
88might withdraw i t  at once •

Where no application was made for setting

aside the sale within 30 days from the date of the sale

or where such application was made but disallowed, the

Court made an order confirming the sale and thereupon the
89sale became absolute . Bven after the order of

84. Raghubar v. Jadunandan (1911) 16 C.W.1T. 736*
85. Akbar v. Sukhdeo (1911) 13 C.L.J. 467 at 470.
86. Shooshee v. G-obind (1890) I.L.R. 18 Cal.231.
87. Dulhin v. Bansidhar (1911) 16 C.y.ll. 904.
88. Shakoti v. Kaharaia (1896) 1 C.W.N. 132; Rahim v. 

Nundo T1887) I.L.R. 14 Cal. 321.
89. The Bengal Tenancy Act, 1885 sec.!74A (l).



confirmation had been pa.ssed, the decree holder, the

judgment debtor or any other person whose in terests

vere affected by the sa le , might, at any time within six

nonths from the date of the sa le , apply to the Court to

set aside the sale on the ground of material irregularity
90or fraud in publishing or conducting the sale . Where

such an application was made and allowed, the order of

confirmation of sale was deemed to be cancelled^ . But.

no sale could be set aside on any such ground unless

(a) the Court was sa tisfied  that the applicant had

sustained substantial injury by reason of such irregularity

or fraud end (b) the applicant had either deposited the

decretal amount or sa tisfied  the Court that no such
92deposit was necessary . An appeal lay against an

93order setting aside or refusing to set aside a sale .

The right to appeal against a rent decree and 

proceedings in execution of a rent decree was to a 

certain extent restricted by a special provision of law 

in section 153 of the Bengal Tenancy Act. Under that 

section an appeal did not l i e  from any decree or order

90. Ibid, sec .174(3).
91. Ibid, sec.l74A(5).
92. Ibid, sec .174(3) 9 Proviso.
93. Ibid, sec .174(5).



passed, whether in f ir s t  instance or oh appeal in any

su it instituted  by a landlord for the recovery of rent

where (a) the decree or order was passed by a D istrict

Judge, Additional Judge or Subordinate Judge and the

amount claimed in the suit did not exceed one hundred

rupees, or (b) the decree or order was passed by any

other judicial o fficer  specially empowered by the High 
94Court to exercise final jurisdiction and the amount

claimed in the su it did not exceed f if ty  rupees. The

object of th is provision was to prevent "protracted

l i t i g a t i o n  in  c a se s  of sm all va2ue no t a f f e c t i n g  any
95perm anent i n t e r e s t s "  . But an appeal l a y  i f  i n  e i t h e r

case the decree or order decided (a) a question relating

to t i t l e  to land or to some interest in land as between

parties claiming adversely to each other or (b) a question

of a right to enhance or vary the rent of a tenant, or

(c) a question of the amount of rent annually payable 
96by a tenant . But the regularity of the proceedings

94. The words "High Court" were s u b s t i t u t e d  f o r  th e  words 
" P r o v in c ia l  Government" (which were s u b s t i t u t e d  f o r  
th e  words "Local Government" by p a rag rap h  4 ( l )  o f  th e  
Government o f  In d ia  o rd e r .  1937) by s e c . 32 o f  th e  
Bengal Tenancy (Amendment) Act, 1938.

95 . Shyama v. Debendra (1900) I .L .R .  27 C a l.  484 a t  487.
96. The Bengal Tenancy Act, 1885, s e c .153..



or a sale in execution of a decree for arrears of rent
was not a question relating to t i t l e  to land or an

interest in land, as between parties having conflicting
97claims thereto . The bar to an appeal under that

98 / \section, therefore, depended on two facts : \ sl) the 

amount of the claim in the su it , and (b) the nature of 

the decree made in the action. The words "amount claimed"

meant not merely the rent claimed but the whole amount
99claimed in the su it including rent and interest . Where,

therefore, the amount of rent was below Rs 100 but with

interest exceeded that sum, i t  was held that a second

appeal was not barred. The word 'su it' in section 153 of

the Act included a ll  proceedings in execution of the
2decree made in the su it , Therefore no second appeal 

lay against an order made in the course of execution,
3unless i t  fu lf ille d ih e  same conditions . The word 1 order1 

in the section meant not merely a fin a l order but an 

interlocutory orders, such as an order of remand. There

fore, an appeal from an order of remand in an action for rent for

97. Ibid, sec .153f Explanation.
98. M. Finucane and Ameer A li, op. p i t . ,  p .627.
99. Behary v. Bhutnath (1898) 3 C.W.N. 214; Tarini v.

Kedar (1928) 33 C7W.N. 126 F.B.
1. Behary v. Bhutnath (1898) 3 C.W.N. 214.
2* Shyama v. Debendra (1900) I.L.R. 27 Cal. 484 at 486-87. 
3* Ibid, p .484.



le ss  than Rs 100 was barred, unless the order determined
Lany of the questions mentioned above'•

Attachment and sale of a holding for arrears

of rent, -  Before the enactment of the Bengal Tenancy

(Amendment) Act, 1940 a landlord seeking to execute a

decree obtained by him for arrears of rent was not

restricted , in the f ir s t  instance, to a sale of the

defaulting holding; he was at liberty  to execute i t  in
5the ordinary manner against the person and other 

property of the tenant under the general law of
7procedure as la id  down in C ivil Procedure Code, 19C8 .

But since the insertion of section 168A by the amending 

Act of 1940, a landlord could not proceed in execution 

against the properties, movable or immovable, of a ra.iyat 

other than the holding to which the rent decree related. 

Clause (a) of sub-section ( l)  of that section provided 

■as follows

fll68A»(l) Notwithstanding anything contained 
elsewhere in th is  Act, or in any other law, or in any 
contract -

4. Oaganv. Casnerz (1897) 4 C.W.N. 44; Batasu v. J a it i  
(1899) 3 C.U.N. LXii; Sashi v. Denomoyee (l9 l6)
34 1*0. 301.

5. Bhabani v. Pratan (1904) 8 C.W.N. 575*
6. Shib v. Vakai (1906) I.L.R. 33 Cal. 601 at 605; 

Saila.ia v. G-yani (1912) 18 C.L J. 29*
7* The C ivil Procedure Code, 1908\ s e c .51•



(a) a decree for arrears of rent due in respect of a 
tenure or holding, whether having the effect of a
rent decree or money decree, ........  shall not he
executed hv the attachment and sale of any 
movable or immovable property other than the
entire tenure or holding to which the decree........
relates."

Section 51 of the C ivil Procedure Code, 1908 provides 

for execution of a decree not only-by attachment and 

sale of the judgment debtor’s property but also by his  

arrest and detention in prison and these other modes of 

execution were not affected by sec.l68A (l). It was held
Q

in Bahadur v. Sanyasi that th is section did not prohibit 

or affect any mode of execution other than attachment 

and sale of the judgment debtor’s property and therefore 

did not bar his arrest. In that case Henderson J. 

observed:-

’’Under section 51(b) of the Code of Civil

Procedure the Court may order execution of the decree

by attachment and sale of any property. This right is

cut down by sec.l68A of the Bengal Tenancy Act. To

say that other modes of execution, which are not referred

to in the section, are also prohibited, one must read
qinto i t  something which is  not there11.

8. (1943) 47 C.U.N. 287 
9* Ibid, p .288.



Difference between rent-decree and money-

decree. -  A decree for payment of any debt to the

p la in tif f  was called a money decree in the C ivil Procedure

Code, 1908* A sale of the judgment-debtor’s property in

execution of such a decree entitled  the purchaser only

to the right, t i t l e  and interest of the judgment-debtor

in the property sold*^. That is  to say, the ordinary

rule of caveat errotor applied. The purchaser took the

property with a ll  the risks and defects in the judgment-

debtor’s t i t l e .  That remedy being inadequate for the

decree-holder landlord, the Bengal Tenancy Act, 1885

created a statutory charge for arrears of rent in

section 65"1*1 in the case of tenants specified  therein.

According to  th at s e c t io n  a s a le  of a h o ld in g  in

execution of a rent-decree passed the holding i t s e l f  to

the purchaser and not merely the right, t i t l e  and in terest

of the judgment-debtor tenant. I f  a landlord wanted the

benefit of these speciaJ. provisions he had to follow
12s tr ic t ly  the procedure laid  down in the Act

To create the right to the benefits of a rent- 

decree i t  was necessary to comply with the following

10. Umesh v. Sour (1906) 10 C.W.U.1042.
11. Infra, pp. 555-56.
12. Ra.ia Ba.ribeh.ari v. Ketterpal (1911) 16 C.W.N. 259 at 

262.



conditions; if any of them were not observed, the decree
would only  o p e ra te  as  a money-decree and ft niff- th e  i n t e r e s t

o f th e  te n a n t  would pass  a t  a c o u r t  a u c t io n .  F i r s t l y ,

th e  dec ree  had to  be one f o r  th e  re c o v e ry  o f  r e n t  w i th in

th e  meaning o f s e c . 3(13) o f  th e  Act, which d e f in e d  r e n t

as  "w hatever i s  la w f u l ly  payab le  o r  d e l i v e r a b l e  in  money

o r  k ind  by a  te n a n t  to  h i s  la n d lo rd  on acco u n t o f  th e  u se

o r  occu pa tion  o f  th e  lan d  h e ld  by th e  t e n a n t . "  Under t h a t

c l  ause  the  two e s s e n t i a l  c h a r a c t e r i s t i c s  o f  r e n t  which

d i f f e r e n t i a t e d  i t  from o th e r  forms o f  d e b t  w e re : -

(a )  t h a t  i t  was due f o r  th e  u se  and o c c u p a t io n  o f  th e  la n d

and (b) th a t  i t  was payable to  the  p e rso n  u n d er  whom th e

la n d  was h e ld .  Secondly, the  p l a i n t i f f  must ho ld  th e

p o s i t i o n  of th e  la n d lo rd  to  th e  d e fen d an t from th e  d a te
13of th e  i n s t i t u t i o n  o f  th e  s u i t  up to  th e  d a te  o f  s a l e  .

I f  a  la n d lo rd  o b ta in ed  a d ec ree  f o r  a r r e a r s  o f r e n t  f o r

a p e r io d  b e fo re  he p a r te d  w ith  h i s  i n t e r e s t ,  th e  d e c re e
14cou ld  only  be execu ted  as  a  money d ec ree  . S im i la r ly  a 

d e c re e  o b ta in ed  by a la n d lo rd  a g a in s t  p e rso n s  who had
15ceased  to  be h i s  te n a n ts  could no t be c a l l e d  a r e n t  d e c re e  .

13* K rishnanada v . Idan ad a Sundari (1932) 36 C .y.N . 518 S.B. 
1 4 . I b id .
15* J i t e n d r a  v . I-knmohan (1930) 34 C.U.N. 821 a t  838.



It was necessary that the defendant should be a tenant
a t  th e  d a te  of th e  dec ree  and not m erely a t  th e  d a te  o f

th e  i n s t i t u t i o n  o f  th e  s u i t ‘d .  A d ec ree  o b ta in e d  by

ig n o r in g  the  t r a n s f e r e e  o f  an occupancy h o ld in g  was n o t  
17a  r ^ n t  decree  • T h ird ly ,  i t  was n e c e s s a ry  t h a t  th e  d ec ree  

sh ou ld  have been passed  in  a s u i t  i n s t i t u t e d  by th e  p ro p e r  

p a r t y  i . e .  e i t h e r  by th e  s o le  la n d lo rd  o r  th e  e n t i r e  body 

o f  c o - s h a re r  la n d lo rd s  o r  by one o r  more c o - s h a r e r s
1 o

a c c o rd in g  to  th e  p rocedure  l a i d  down in  s e c t i o n  148A

o f  th e  Act. F o u r th ly ,  the  dec ree  must have been

o b ta in e d  a g a in s t  p ro p e r  p a r t i e s ;  i t  should  have been b rough t

e i t h e r  (a) a g a in s t  th e  s o le  te n a n t  o r  (b) a g a in s t  th e

e n t i r e  body o f c o - te n a n ts  o r (c ) one o r  more c o - t e n a n t s ,

who had been p e rm it te d  by o th e r  c o - te n a n ts  to  r e p r e s e n t
19them in  t h e i r  t r a n s a c t io n s  w ith  th e  la n d lo rd  .

Before th e  Bengal Tenancy (Amendment) A ct,

1928 a decree  o b ta in ed  f o r  a r r e a r s  o f  r e n t  i n  r e s p e c t  o f
20more than  one tenan cy  was n o t  a decree  f o r  r e n t  ; i t  

cou ld  no t be executed  as  a r e n t - d e c r e e ,  o n ly  as  a money

16. O f f i c i a l  T ru s tee  v .  P\irna (1930) 34 C .¥ .N . 702 a t  706. 
17* Maharaj Bahadur v . ITari I-iollani (1936) 40 C •¥.!!• 683*
18 . Supra, p. 527.
19 . The Bengal Tenancy Act, 1885, sec .l4 6 A .
20. B ipradas  v . Ra.iaram (1909) 13 C.TJ.N . 650.



21decree under the Givil Procedure Code • But under
s e c t io n  1 4 4 (2 ) , in s e r t e d  by th e  Amending Act o f  1928,

a la n d lo rd  might i n s t i t u t e  one s u i t  i n  r e s p e c t  o f

s e v e ra l  te n a n c ie s  under c e r t a i n  c o n d i t io n s  b u t  s e p a ra te

d e c re e s  had to  be passed in  r e s p e c t  o f  each  tenancy  and
22th e  dec rees  had to  be s e p a ra te ly  execu ted  . That

s e c t io n  ran  as  fo llo w s

”144.(2). A lan d lo rd  may i n s t i t u t e  one s u i t  
i n  r e s p e c t  o f the  r e n t  o f  more th an  one te n a n c y , i f  th e  
t e n a n c ie s ,  i n  r e s p e c t  of the  r e n t  o f which th e  s u i t  i s  
b ro u g h t ,  a re  he ld  in  s im i la r  r i g h t  and eq u a l s t a t u s  by 
th e  same te n a n t  under him:

Provided t h a t -

the c la im  i n  r e s p e c t  o f  each ten an cy  s h a l l  be 
s t a t e d  s e p a ra te ly  in  th e  p l a i n t ;  
s e p a ra te  d ec rees  s h a l l  be made i n  r e s p e c t  o f  
ea.ch tenancy;
th e  c o s ts  o f th e  s u i t  s h a l l  be a p p o r t io n e d  by 
th e  Court in  r e s p e c t  o f  each ten an c y ; and 
s e p a ra te  G o u rt-fees  s h a l l  be l e v ie d  on th e  
p l a i n t  in  r e s p e c t  o f th e  claim  on accoun t o f  
each te n a n c y .”

ITho could bring a holding to sale for arrears 

of rent. -  Section 65 of the Bengal Tenancy Act, 1885 

provided that ’’where a tenant is  a permanent t enure-  

holder, a raiyat holding at fixed rates or an occupancy

21. Rash Mohini v. Pebendra (1911) 16 C.V.N. 395; Mulluk 
v. Satish (1909) 14 C.W.KR 335; Hridoynath v. Krishna 
(1907) I .L .R .  34 Gal. 298.

22. Sarat v . Dharmadas (1937) 42 C.W.N. 375 a t  377.

a>
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( i i i )
(iv )



raiyat, he shall not be liahle to ejectment for arrears
o f  r e n t ,  bu t h i s  te n u re  o r  h o ld in g  s h a l l  be l i a b l e  to

s a l e  in  ex ecu tio n  o f a decree  f o r  the r e n t  t h e r e o f ,  and

th e  .re n t  s h a l l  be a f i r s t  charge th e r e o n .” In  Forbes v .
23Mahara.i Bahadur t h e i r  L ordsh ips of the  J u d i c i a l

Committee o f th e  P r iv y  Council observed t h a t ,  a cco rd in g

to  t h i s  s e c t io n ,  th e  r i g h t  to  b r in g  a h o ld in g  to  s a l e

e x i s t e d  so long  as th e  r e l a t i o n s h i p  o f  l a n d lo rd  and

te n a n t  e x is te d .  Jen k in  C .J . ,  observed t h a t  th e  r e s u l t

o f  t h a t  case was t h a t  ”th e  s a le  o f a h o ld in g  i s  p o s s ib le

o n ly  so long  as th e  r e n t  i s  a f i r s t  charge th e re o n .  But

th e  r e n t  rem ains a f i r s t  charge only so lo n g  as  th e
24

r e l a t i o n  o f la n d lo rd  and te n a n t  s u b s i s t s . ” So i f  th e

la n d lo r d  ceased to  be a la n d lo rd  a t  any tim e b e fo re  th e

s a l e ,  he might execu te  h i s  dec ree  as a ’’money d ec ree"

u n d e r  th e  C iv i l  Procedure Code, 1908 bu t no t as  a ’’r e n t
25d e c r e e ” under s e c t io n  65 o f  th e  Act . This c o n c lu s io n  

was a r r iv e d  a t  by g rad u a l  s ta g e s  and th e  h i s t o r y  o f  th e  

j u d i c i a l  d e c is io n s  in  t h i s  re g a rd  may be t r a c e d :  In

23 . (1914) I .L .R .  41 Cal. 926 a t  939 P .O .;  Also K rishnaoada  
v . Manada Sundari (1932) 36 C.U.i'T. 518 S .B .

24 . Ram Prasad  v . Ram Charan (1914) 27 I .C .  601 a t  602; 
K rishnanada v . Manada Sundari (1932) 36 C.U.N.
518 S.B.

25 . Forbes v . Mahara.i Bahadur (1914) I .L .R .  41 C a l .926 
a t  940 P.C.



26Hem Chunder v. monmohini the interest of the landlord
had ceased a f t e r  he had o b ta in e d  a dec ree  f o r  r e n t  i n

r e s p e c t  of a s a l e a b le  u n d e r - te n u re ;  i t  was ru le d  t h a t

he could not t h e r e a f t e r  b r in g  th e  te n u re  i t s e l f  to  s a l e

i n  execu tion  o f  a dec ree  in  confo rm ity  w ith  th e  p r o v i s io n s
27o f  the  Bengal Tenancy A ct. In  C hhatrapa t v .  G-opi Chand

th e  la n d lo rd  l o s t  h i s  i n t e r e s t  a f t e r  th e  i n s t i t u t i o n  of

th e  s u i t  f o r  a r r e a r s  of r e n t  bu t be fo re  th e  d e c re e  was

made in  h i s  fa v o u r ;  i t  was h e ld  t h a t  th e  d ec ree  so made

had a l l  the  c h a r a c t e r i s t i c s  of a r e n t  d e c re e  u nder th e
28Act • In  Srim ant v .  Mahadeo th e  la n d lo rd  l o s t  h i s

i n t e r e s t  b e fo re  th e  i n s t i t u t i o n  o f  the  s u i t  f o r  a r r e a r s

o f  r e n t  by re a so n  o f  th e  e x p iry  of the  term  o f  h i s  l e a s e ;

i t  was held  t h a t  he cou ld , i n  ex ecu tio n  o f  h i s  d ec ree  f o r

r e n t ,  s e l l  on ly  th e  r i g h t ,  t i t l e  and i n t e r e s t  o f  th e

t e n a n t ,  as e x i s t i n g  a t  th e  tim e o f  the  s a l e .  In  t h i s

s t a t e  of th e  a u t h o r i t i e s  th e  case  of X h e tra p a l  v .
29Hr i 11 a r 11 h a mo y i  cane up b e fo re  a F u l l  Bench i n  which th e  

la n d lo rd  p a r te d  w ith  h e r  i n t e r e s t  a f t e r  she had o b ta in e d

2 6 . (1894) 3 C.vr.K. 604.
27 . (1899) I .L .R .  26 C al. 750.
28. (1904) I .L .R .  31 C a l .550.
29. (l906) I .L .R .  33 C al. 566 F .B . ,  o v e r r u l in g  I-Iem Chunder

v . Hon K ohini (1894) 3 C.W.N. 604.



558.

a decree for arrears of rent tout before she applied tol
| execu te  i t ;  i t  was h e ld  t h a t  th e  decree  was cap ab le

o f  ex e cu tio n  as a r e n t  d ec ree  a t  h e r  i n s t a n c e .  In  t h i s

! ca se  Maclean C .J . ,  observed  t h a t  " i f  a t  th e  tim e whent ■i
■ a s u i t  i s  i n s t i t u t e d  and th e  decree  i s  made, th e  p l a i n t i f f

i s  s t i l l  the  l a n d lo r d ,  th e  f a c t  t h a t  su b se q u e n t ly  he s e l l s
|

! h i s  l a n d lo r d ’ s i n t e r e s t  does n o t  p re v e n t  him from
i
I o b ta in in g  the  b e n e f i t  o f  s e c t io n  65 o f th e  A c t ."  Then
i  w

■50came th e  case o f  Mahara.i Bahadur v . Forbes in  which th e

la n d lo r d  l o s t  h i s  i n t e r e s t  b e fo re  th e  i n s t i t u t i o n  o f  th e

s u i t  f o r  a r r e a r s  o f  r e n t  and co n seq u en tly  was n o t  th e

la n d lo rd  a t  th e  tim e when th e  decree  was o b ta in e d  o r  th e

a p p l i c a t io n  f o r  e x e c u t io n  was made; i t  was h e ld  by th e

High Court t h a t  th e  d ec ree  opera ted  as a  d ec ree  f o r  r e n t .

But on appeal th e  J u d i c i a l  Committee r e v e r s e d  th e
31d e c i s io n  of th e  High Court . In  t h i s  s t a t e  o f  th in g s

t h e r e  cane b e fo re  th e  High Court th e  ca se  o f  Kumar
32P r a f u l l a  v. H osibanness  in  which th e  p l a i n t i f f s  as  

i  i a r a d a r s  b rough t a s u i t  f o r  a r r e a r s  o f  r e n t  and 

o b ta in e d  a d ec ree  w h ile  th ey  were i j a r a d a r s f But th e y  

a p p l ie d  f o r  e x e c u t io n  o f  th e  decree  u n d er  th e  s p e c ia l

30. (1908) I .L .R .  55 C al. 737.
31. Forbes v . Mahare.i Bahadur (1914) I .L .R .  41 C a l. 

926 P .C .
32. (1916) 24 C .L .J .  331 S.B.



provisions of the Bengal Tenancy Act as a rent decree
after their rights as i.iaradar landlords had ceased*

The question arose whether the Privy Council decision
3 3in Forbes1 Case had the effect of overruling the Full

3 4Bench decision in Khetrapal1 s Case * A Special Bench 

was constituted for deciding that question but the 

reference proved abortive, as i t  transpired that the 

second appeal i t s e l f  was not maintainable* Later came
q? r—

the case of Syedurnessa v. Aminniddi , in which the

decree-holder continued to be the sole landlord at the

date of the application for execution of the decree and

when he took the necessary steps for the sale of the

defaulting under-tenure in his capacity as landlord but

before the sale he had ceased to be the sole landlord;

it  was held that the effect of the execution sale was

to pass the under-tenure to the purchaser. I t was also
36said that in Forbes1 Case the Privy Council did not

3 7overrule the Pull Bench decision in Khetrapal1 s Case ,
38Similarly i t  was observed in hanindra v. Ashutoshr :

33. (1914) I.L.R. 41 Cal. 926 P.C.
34. (1906) I.L.R. 33 Cal. 566 F.B.
35. (1917) I.L.R. 45 Cal. 294.
36. (1914) I.L.R. 41 Cal. 926 P.C.
37. (1906) I.L.R. 33 Cal. 566 P.B.
38. (1917) 21 C.V.H. 1132 at 1133.



" I t  can no t be s a id  th a t  the  P riv y  C ouncil o v e r ru le d  th e  

F u l l  Bench d e c is io n  to  which they  r e f e r r e d  and d i s t i n 

gu ish ed  from th e  case b efo re  them. They l a i d  down 

however c e r t a in  p r i n c ip l e s  which, i f  a p p l i c a b le  f u l l y

and in  a l l  c a s e s ,  a r e ,  as p o in ted  out i n  Kumar P r a f u l l a  v , 
39N osibannessa  * in c o n s i s te n t  w ith  th o se  upon which th e  

P r iv y  Council judgment p roceeds . But eve ry  judgment must 

be read  as a p p l ic a b le  to  the  p a r t i c u l a r  f a c t s  proved 

and th e  g en e ra l  ex p re ss io n s  used must be c o n s id e re d  to  

be governed and q u a l i f i e d  by the  p a r t i c u l a r  f a c t s  o f  th e  

cn.se in  which such ex p ress io n s  a re  found. A case  i s  an 

a u t h o r i t y  f o r  what i t  d ec id es  and no t f o r  what may seem 

t o  fo llo w  l o g i c a l l y  from i t .  I f  the  P r iv y  C ouncil had 

c o n s id e red  th e  F u l l  3ench d e c is io n  to  be e r ro n e o u s ,  

th e y  would have d o u b t le s s  s a id  so . The f a c t s  o f  th e  

c a se  b efo re  them were wholly d i f f e r e n t ,  as  th e  r e l a t i o n 

s h ip  o f  la n d lo rd  had, i n  the  P riv y  C ouncil Case, ceased  

b e fo re  the  s u i t  was b ro u g h t" . In  Dwarka v .  A tu l^  i t  

was h e ld  t h a t  th e  d e c is io n  in  F o rb e s1 Case^~ d id  n o t  

d e c id e  any th ing  more than  t h a t ,  by v i r t u e  o f  th e  

p ro v is io n s  o f  s e c t io n  65 o f th e  Act, a person , who had

39. (1916) 24 C .L .J .  331 S.B.
40. (1919) I .L .R .  46 C al. 870.
41 (1914) I .L .R .  41 Cal. 926 P.C,



ceased to be the zemindar at the time he sued for rent,
could not enforce his decree as a rent decree in

accordance with those provisions. In Ra.himuddi v.
42Chadem the landlord put his decree into execution

after he had sold away his own interest; i t  was held,

following the decision of the Judicial Committee in 
43Forbes1 Case , that what passed by the sale in such

execution was only the right, t i t le  and in terest of the

judgment-debtor. After these conflicting decisions

the natter came up before a Special Bench in Krishnaoada
44v* manada. Sundari , where the landlord, after obtaining 

a decree for arrears of rent, parted with his interest 

and then applied for execution of the decree; i t  was 

held that the sale did not pass the holding and that, in 

order to en title  a person to the benefit of a rent sa le , 

the landlord1 s interest must remain vested in him from 

the date of institution  of the rent su it t i l l  the date 

of the sale. That decision fin a lly  set at rest a ll  

controversy in the matter*

42. (1S28) 32 C.h.N. 1060.
43* (1914) I.L.R. 41 Cal.926 P.C.
44. (1932) 36 C.V.iT. 518 S.B. overruling Khetrapal1 s

Case (1906) I.L.R. 33 Cal. 566 F.B.; Lianindra v.
Ashutosh (1917) 21 C.W.N. 1132; and Syedunnessa v.
Amiruddi (1917) I.L.R. 45 Cal.294.



The position of the assignee of arrears of rent
and o f a r e n t  d e c re e . -  When a r r e a r s  o f  r e n t  ( a p a r t  from

th e  l a n d l o r d 's  i n t e r e s t  i n  th e  lan d )  were a s s ig n e d  to  a

t h i r d  party, th ey  were in  th e  hands o f th e  a s s ig n e e  no

more than  o rd in a ry  d eb ts  and such an a s s ig n e e  cou ld  n o t

c la im  th e  b e n e f i t  o f s e c t io n  65 o f  the  Act* In  o th e r

words s u i t s  f o r  back r e n t s  by an a s s ig n e e  were n o t  r e n t

s u i t s  under th e  Act, f o r  r e n t  was d e f in e d  as  "w hatever i s
4-5la w f u l ly  payable by a te n a n t  to  h i s  l a n d lo rd "  . There

was no p r i v i t y  o f c o n t r a c t  between the  a s s ig n e e  and th e

te n a n t ;  the  r e l a t i o n s h ip  o f  la n d lo rd  and t e n a n t  d id  n o t

e x i s t .  Consequently a dec ree  ob ta ined  by th e  a s s ig n e e

o f  r e n t  a g a in s t  th e  te n a n t  f o r  a r r e a r s  o f  r e n t  was n o t
4.6a dec ree  f o r  r e n t  . Such a d ecree  had o n ly  th e  s t a t u s  

o f  a money-decree under th e  C iv i l  P rocedure  Code, 1908*
m W L £ -

According to  th e  e a r l i e r  view a b a re  a s s ig n e e  

o f  a decree  f o r  a r r e a r s  o f  r e n t  could n o t  ex e cu te  such a 

dec ree  as a r e n t  decree  under th e  Bengal Tenancy A ct; 

h i s  remedy was to  execu te  th e  decree  as  a* money dec ree
A 7 AP

u n der th e  C iv i l  Procedure Code . In  l a t e r  ca se s  ,

45* The Bengal Tenancy A ct, 1885, s e c .5(13)*
46. Mahendra v . K o ilash  (1900) 4 C• V7• 1ST• 605 a t  606.
47. Karunamoyi v . Surendra (1898) I .L .R .  26 C a l .176;

I\Tagendra v . Bhuban (1901) 6 C.W.I'T. 91*
48. Sudhanya v . Oouranga (1917) 41 1 .0 .  542; B i io n b a la  v . 

Mathura (1930) 35 C.W.N. 51; Rahirnuddi v .  Jogend ra  
(T93l)~54 C .L .J .  596; Conendra v . Ramkishore (1955)
37 C.W.N. 901.



however, it was held that such an assignee could not
make an a p p l i c a t io n  to  execute the  dec ree  even as  a

sim ple money d ec ree  under th e  C iv i l  P rocedure  Code, in

view of the  p ro v is io n s  o f s e c t io n  1 4 8 ( o ) ^  o f  th e

Bengal Tenancy Act which provided t h a t  " n o tw i th s ta n d in g

an y th in g  co n ta in ed  in  ( ru le  16 o f Order XXI in  Schedule 1

to the  Code of C iv i l  P rocedure , 1 9 0 8 ) ^  an a p p l i c a t i o n

f o r  the  ex ecu tio n  o f  a decree  f o r  a r r e a r s  o b ta in e d  by

a la n d lo rd  s h a l l  n o t  be made by an a s s ig n e e  o f  th e  d ec ree

u n le s s  the  land lo rd*  s i n t e r e s t  i n  the  la n d  has  become and

io> v es ted  in  him ". This excep tion  was in t ro d u c e d  i n

o rd e r  to  p reven t th e  la n d lo rd ,  who had f a i l e d  to  r e a l i s e

h i s  dues, from a s s ig n in g  h i s  decree  to  some s p e c u la to r
51and so causing  harassm ent and t ro u b le  to  th e  t e n a n t  .

The p o l ic y  of th e  law was no t to  encoura.ge th e  s a l e  o f  a

d ec ree  f o r  a r r e a r s  o f  r e n t  a p a r t  from th e  la n d lo rd * s
52 55i n t e r e s t  . In  P o rb e s * Case t h e i r  L o rd sh ip s  o f  th e  '

49* This c lau se  was fo rm erly  numbered ( h ) .
50* The words and f ig u r e s  w ith in  b ra c k e t  was sub

s t i t u t e d  f o r  th e  words and f ig u r e s  " s e c t i o n  232 of 
th e  Code o f  C iv i l  Procedure" by s e c t io n  95(12) o f 
the  Bengal Tenancy (Amendment) Act, 1928.

51. Rahimuddi v . Jog;endra (1931) 54 C .L .J .  596 a t  598.
52. Q-p-pendra v . Ramkishore (1933) 37 C.W.N. 901 a t  §06.
53. (1914) I .L .R .  41 C al. 926 a t  939 P .O .;  Also quoted  in  

Bi.jonbala v . Mathura (1930) 35 C.W.N. 51 a t  52.



J u d i c i a l  Committee observed t h a t  "the r i g h t  to  ap p ly  f o r  

th e  ex ecu tio n  of a decree  f o r  a r r e a r s  was a t ta c h e d  to  

th e  s t a t u s  o f  th e  d e c re e -h o ld e r  qua l a n d lo r d ” # I t  was,
\\AJ2-KA.—

t h e r e f o r e ,  s e t t l e d  t h a t  a ass ignee  o f  a  d ec ree  f o r

r e n t  could no t execu te  th e  decree  a t  a l l ,  w hether as a 

r e n t - d e c r e e  o r  as a money-decree. "The r e s u l t , ” sa id '

H i t t e r  J . ,  fli s  r e g r e t t a b l e , . . ,  bu t we have to  a d m in is te r
54th e  law as we f in d  i t , 11 The word A ssignee*  as used in

s e c t i o n  148(o) o f th e  Act d id  no t in c lu d e  a  t r u s t e e  who

execu ted  a decree  under an assignment which was n o t  f o r

h i s  own b e n e f i t  bu t f o r  th e  b e n e f i t  o f  th e  h e i r s  o f  th e  
55assignor ,

S ec tio n  148(o) d id  no t p r o h ib i t  th e  d e c re e -

h o ld e r  from a s s ig n in g  h i s  decree^ nor d id  i t  p r o h i b i t

anyone from a c c e p tin g  an assignm ent of th e  d e c re e ,  so

lo n g  as s a t i s f a c t i o n  of th e  decree  could be o b ta in ed

o u t  o f Court, A ll t h a t  i t  p ro h ib i te d  was an a p p l i c a t i o n

f o r  enforcement o f  th e  decree  by an a s s ig n e e  and t h a t
56was a m a tte r  of procedure . I f  a payment was made to

an  a s s ig n e e ,  the  decree  was s a t i s f i e d  and th e r e  was
57n o th in g  in  th e  c lau se  to  p rev en t i t  , "The e f f e c t  o f

54. G-onendra v , Ramkishore (1933) 37 C.W.N. 901 a t  906.
55. C hhatrapa t v . Gopichanfl (1899) I .L .R .  26 Cal 750 a t  760.
56. Soshi v . Gosan (1894) I .L .R .  22 C al. 364 a t  373.
57. Ra.jsni v .  Ramnath (1914) 19 C.W.N. 458 a t  461.



the assignment is  not to extinguish the l ia b i l i t y  of the 

judgment debtor under the decree; in the f ir s t  place, 

i t  is  plain that i f  at any time before the decree was 

extinguished by lim itation, the assignee of the decree 

obtained an assignment of the landlord*s in terest in the 

land, the bar would be removed and he would be in a 

position to enforce the decree. In the second place, 

i t  is  equally clear that i f  the assignee transferred the 

decree to the assignor, the la tter  would be in a position  

to enforce the decree. The true position is  th is that 

the judgment debtors were liab le  under the decree, but

the person who held the decree was not in a position to

^pply ^0 Court for execution t i l l  a certain contin- 

geney happened”" .

Sec. 2. Recovery of arrears of rent by d istraint 

In England distress was one of the most

ancient and effective  remedies for the recovery of rent.

11 I t  is  the taking”, said Woodfall, without legal process

satisfaction  of a demand, the performance of a duty, or

of cattle  and goods

58. Ibid, p .560.



the distress of an injury - the act of taking, the thing
ta k e n ,  and the  remedy g e n e r a l ly ,  hav ing  heen  c a l l e d  a 

59d i s t r e s s " .  According to  th e  same a u t h o r i t y  " th e  power

o f  d i s t r e s s  appears  to  have been d e r iv e d  from th e  a n c ie n t

fe u d a l  law and to  have been s u b s t i tu t e d  f o r  a f o r f e i t u r e

o f  th e  ten an t* s  e s t a t e .  O r ig in a l ly  i t  was n o t  so much

a remedy as th e  means o f  o b ta in in g  one; f o r  th e  c h a t t e l s

d i s t r a i n e d  remained on ly  as a  p ledge i n  th e  hands o f  th e  
60d i s t r a i n e r ,  bu t could  n o t  be so ld ;  and, a s  B lackstone  

observed , 1 a lthou gh  such a d i s t r e s s  p u t  th e  owner to  

inconven ience , and was th e r e f o r e  a punishm ent to  him, y e t  

i f  he continued o b s t in a t e ,  and would make no s a t i s f a c t i o n  

i t  was no remedy a t  a l l  to  th e  d i s t r a i n e r / .  This power, 

however, became th e  means o f  g r e a t  o p p re ss io n  i n  th e  hands

o f  th e  Barons, and c o n t in u a l  enactm ents were p a s s e d ............

f o r  th e  p ro te c t io n  o f t e n a n t s ,  bu t th e  c u r r e n t  o f  

l e g i s l a t i o n  a f te rw a rd s  took  a tu r n ,  and was f o r  a very

59* W oodfall, law o f la n d lo rd  and Tenant (London: Sweet 
and Ilaxwell, 1902, 17 th  I d . )  p . 468 ; Also Edgar Boa, 
O u tlin es  o f  th e  Law of Landlord & T e n a n t , S ix  L e c tu re s  
d e l iv e re d  a t  th e  re q u e s t  o f th e  C ouncil o f  l e g a l  
Education  (London: S tevens & Haynes Law P u b l i s h e r s ,  
B e ll  Yard, Temple Bar, 1913) p«42«

60. I b id .  p . 42*



long time -wholly for the benefit of landlords rather than 

of tenants; a step in favour of tenants, however, was 

taken in 1871, by the Act which protects the goods of 

ledgers from d istress, another step in 1872, by the Act 

which protects railway rollin g  stock, a further very 

considerable step -  in relation to agricultural holdings 

only - by the Agricultural Holdings Act, 1883 and a s t i l l  

further step by the law of Distress Amendment Act, 1888, 

which extends to a ll  holdings some of, but not a l l ,  the 

enactments of the Agricultural holdings Act, 1883 

Notwithstanding a d istress, the property in the chattels 

or goods distrained remains \rested in the tenant or
6 ?owner thereof u n til they are sold under the d istress “♦

The landlord or person distraining has no property in the
63goods distrained, nor even the possession thereof . As 

a general rule, 8.3.1 goods and chattels which are found 

upon the demised premises may be distrained for rent, 

whether they be the effects  of a tenant or of a stranger; 

the reason being that the landlord has a lien  on them in 

respect of the place in which they are found, and not in

61. Hoodfall, op. c i t . . pp.469-70.
62. Ibid. p .4767
63. Ibid.



64 .respect to the person to whom they belong ,
D i s t r a i n t  was unknown in  In d ia  t i l l  i t  was

in tro d u ced  by th e  E ast In d ia  Company, I t s  s e rv a n ts

co ns ide red  th e  E n g lish  law o f d i s t r e s s  to  be th e  most

conven ien t and e f f e c t i v e  mode f o r  r e a l i z a t i o n  o f  a r r e a r s

o f  r e n t  from th e  r a i y a t s . According to  th e  Rent Law
65Commissioners, d i s t r a i n t  i s  "an o f f s e t  o f E n g l ish  law ” , 

which was " o r ig in a l l y  in tro d u ced  in to  t h i s  c o u n try  by 

R eg u la tio n  XVII o f 1793, which empowered c e r t a i n  s p e c i f i e d  

la n d lo rd s  to  d i s t r a i n  and s e l l  the  crops  and p ro d u c ts  o f  

th e  e a r th  o f  every d e s c r ip t io n ,  th e  g r a in ,  c a t t l e ,  and 

a l l  o th e r  p e rso n a l  p ro p e r ty  (whether found in  th e  house 

o r  on th e  prem ises of th e  d e f a u l te r  o r  o f  any o th e r  

pe rso n )  belonging to  t h e i r  t e n a n t s ,  This co n tin u ed  to  

be the  lav: u n t i l  1859",

Under th e  Bengal Rent Act, 1859 which re p e a le d  

a l l  p ro v is io n s  o f the  R eg u la tio n s  r e l a t i n g  to  d i s t r a i n t ,  

t h e r e  was no s u b s t a n t i a l  change e f f e c te d  in  t h i s  b ranch  o f  

law  except t h a t  i t  e x p re s s ly  l im i te d  th e  power o f  

d i s t r a i n t  to  th e  produce of th e  land  on accoun t of which 

th e  r e n t  was d u e ^ .  Those p ro v is io n s  were r e - e n a c te d  i n  

th e  Bengal Act, 1 8 6 9 ^ .  Under s e c t io n  112 o f  th e  Bengal

6 4 . I b id ,  p . 496
65. The r e p o r t  o f th e  Rent Law Commission, 1880, p a ra  4.
66. The Bengal Rent Act, 1859, s e c t io n s  112-145/ The r e p o r t  

of th e  Rent Law Commission, 1880, p a ra  4*
67* The Bengal Act, 1869, s e c t io n s  68-101*



Rent Act, 1859 and s e c t io n  68 o f  th e  Bengal A ct, 1869 i t

•was provided t h a t  " the  produce of th e  la n d  i s  h e ld  to  he

hy po theca ted  f o r  th e  r e n t  payable  i n  r e s p e c t  t h e r e o f ;  and
68when an a r r e a r  of r e n t  as  d e f in e d  i n  s e c t io n  21 o f t h i s

Act i s  due from any c u l t i v a t o r  o f l a n d ,  th e  zem indar,
69la k h i r a . j d a r , f a rm e r , dependent t a lo o k d a r . o r  o th e r  p erson  

e n t i t l e d  to  r e c e iv e  th e  r e n t  o f  such la n d  im m edia te ly  

from  the a c tu a l  c u l t i v a t o r  t h e r e o f ,  i n s t e a d  o f  b r in g in g  

a s u i t  f o r  th e  a r r e a r  as  th e r e in b e fo re  p ro v id e d ,  may 

re c o v e r  the  same by d i s t r a i n t  and s a l e  o f  th e  produce of 

th e  land  on account of which th e  a r r e a r  i s  due, under th e  

fo l lo w in g  r u l e s :  Provided always t h a t ,  when a c u l t i v a t o r  

h a s  given s e c u r i ty  f o r  th e  payment o f  h i s  r e n t ,  the  

produce of th e  land  f o r  th e  r e n t  o f  which s e c u r i t y  has been 

g iv e n  s h a l l  n o t  be l i a b l e  to  d i s t r a i n t .  P rov ided  a ls o  

t h a t  no c o - sh a re r  in  a j o i n t  e s t a t e ,  dependent t a l o o k , o r  

o t h e r  ten u re  in  which a d iv i s io n  o f  la n d s  has  n o t  been 

made amongst th e  s h a r e r s ,  s h a l l  e x e rc i s e  th e  power o f  

d i s t r a i n t  o th e rw ise  th a n  th rough  a manager a u th o r i s e d  to  

c o l l e c t  th e  r e n t s  o f  th e  whole e s t a t e ,  t a l c o k , o r  te n u re  

on b e h a lf  o f a l l  the  s h a re r s  i n  th e  sam e," S e c t io n  21 o f

68, Phis s e c t io n  co rresponds  . to  s e c ,  27> o f  th e  Bengal 
Rent A ct, 1859*

69* fl a k h i r a . jd a r 1 = l a  means non, k h i r a . i . revenue 
i . e .  th e  h o ld e r  o f  an e s t a t e  f r e e  from rev en u e .



the Bengal Act, 1869, here referred  to ,  d efin ed  an arrear

o f  rent as 11 any instalm ent of rent which i s  not paid on

or before the day when the same i s  payable according to

the pottah or engagement, or i f  there be no w r it ten

s p e c i f ic a t io n  of the time of payment, a t or before the

time when such instalm ent i s  payable according to

e 31 abl i  shed us age ".

D is tra in t  could not be made fo r  any arrear

which had been due fo r  a longer period than one year,

nor for the recovery o f  any sura in  excess  o f  the rent

payable for  the same land in  the preceding year , u n le ss

a w ritten  engagement fo r  the payment o f such ex cess  had
70

b e e n  executed by the c u l t iv a to r  . The power o f  d i s t r a in t

could be exercised  by managers under the Court o f  hards,
71surbarakars and t e h s i ld s r s  o f  e s ta t e s  held  kb a s . and

other persons la w fu lly  entrusted  with the charge o f  the

landed property, and a lso  by agen ts , authorised  by power 
72o f  attorney . Standing crops and other ungathered  

products of the earth and crops or other products when 

reaped or gathered and deposited  in  any th resh in g  f lo o r  

or place fo r  trading out grain  or the l i k e ,  whether in

70. The Bengal Rent Act, 1859, s e c . 113; The Bengal Act, 
1869, s e c . 69*

71. Surbarakars & T ehsildars = They are persons engaged 
in c o l le c t io n  of rent or revenue.

72. The Bengal Rent Act, 1859, s e c .  114; The Bengal Act, 
1869, s e c .70.



the f i e l d  or w ith in  a homestead, could he d is tr a in e d  by

persons authorised to  do so . But no such crops or

products other than the produce o f  the land in  re sp ec t

o f  which an arrear o f  rent was due, or o f  land held

under the same engagement, and no gra in  or other produce

a f t e r  i t  had been stored  by the c u l t iv a t o r  and no other
76property whatever could be d is tr a in e d  under the Act .

The d efau lter  had to  be served before or a t  . the time o f

d i s t r a in t ,  with a w r it ten  demand fo r  the amount o f the

arrear, together with an account showing the grounds on
74which the demand wa.s m a d e .  Standing crop>s and -other

ungathered products could be reaped and gathered by the

ten an t, or, in  d e fa u lt  o f  h is  doing so , the d is t r a in e r

could reap and gather them; crops or products, which

from th e ir  nature did not admit o f  being s to re d , could

be so ld , before they were cut or gathered; but in  such

case  the d is t r a in t  had to  be made at l e a s t  twenty days

before  the time when the crops or products or any part
76th er eo f  would be f i t  fo r  c u tt in g  or g a th er in g  . A

73* The Bengal Rent Act,  1859 ,. s e c . 1 1 5 ; The Bengal Act, 
1869, s e c .71*

74 .  The Bengal Rent Act,  1859, s e c . 116; The Bengal Act,  
1869, s e c . 72.

75* The Bengal Rent Act,  1859, sec .  118; The Bengal Act,  
1869, s e c . 74.



distress had to he withdrawn if before the date of sale
the owner o f  the property tendered paym ent o f  the arrear

7 fiand o f  the expenses o f the d is t r e s s  • A d e ta i le d

procedure was prescribed  fo r  bringing the d is tr a in e d

property  to  s a l e ,  with penal p rov is ion s  fo r  unlawful
77d i s t r a in t  as w e ll  as fo r  unlawful r e s is ta n c e  . Under

the law, as i t  stood p rior  to the Bengal Tenancy Act,

1885, the landlord  could d is t r a in  without recourse to  the

C iv i l  Court or the C o llec to r , but he could not bring to

s a le  "the crops or products" d istra in ed  w ithout the
78a s s is ta n c e  o f  the C iv i l  Court Amin

The Rent Law Commission, 1880, proposed to
79a b o lish  the law o f  d is t r a in t  a lto g e th er  . But t h i s  

proposal did not f in d  favour in  i t s  e n t ir e ty  with the  

l e g i s l a t u r e ;  they considered i t  expedient to  preserve  

the power o f d i s t r a in t  but subject to  con sid erab le  

r e s t r i c t i o n s  and l im i t a t io n s .  The nature o f  th ese  

r e s t r i c t i o n s  may be gathered from the fo l lo w in g  ex tra c t  

from the Statement o f o b jec ts  and reasons o f  the Bengal

76. The Bengal Rent Act, 1859, s e c .121; The Bengal Act, 
1869, s e c .77 .

77. The Bengal Rent Act, 1859, s e c t io n s  119-145; The 
Bengal Act, 1869, se c t io n s  75-101.

78. l i .  Finucane & Ameer A l i ,  op. c i t . , p . 545; Amin = 
an o f f i c e r  o f  the Court.

79* Bara 4 o f  th e  rep ort.



Tenancy B i l l ,  1883°^s -

"The m odified power of d i s t r a i n t ,  which i t  i s  

now proposed to  a llow , can be used by any landlord  o f  a 

r a iy a t  or under-r a iy a t  fo r  the recovery o f  an arrear o f  

r e n t ,  which has not been due fo r  more than a year . I t  

ex ten d s , as a r u le ,  to  a l l  the produce o f  the h o ld in g ,  

in c lu d in g  what may have been grown by, and be the property  

o f ,  a s u b - le s s e e  o f the ten an t, and i t  may be ex erc ised  

though the produce has been s to red , provided i t  has not 

passed out o f the p o sse ss io n  o f  the c u l t iv a t o r .  The 

lan d lord  can not h im se lf  in te r f e r e  w ith  the produce to  be 

d is tr a in e d ,  but must apply to  a C iv i l  Court to  d i s t r a in  

i t .  The Court, a f t e r  a b r ie f  examination o f  the ca se ,  

w i l l  depute an o f f i c e r  to  d i s t r a in  and s e l l  the produce, 

and nothing w i l l  s ta y  the s a le  except the payment in to  

Court o f  the amount o f  the demand. Any sum paid in to  

Court w i l l  be re ta in ed  fo r  one month, w ith  a view  to  the  

p o s s i b i l i t y  o f  the owner o f the d is tr a in e d  property  

cla im in g  compensation as fo r  a wrongful d i s t r a i n t ,  and 

on the ex p ira tio n  o f  th a t period i t  w i l l  be paid to the  

la n d lo rd 11.

80. para 110 = S e le c t io n s ,  p . 211*



5 7 4 *

Finucene and Ameer Ali observed that "the
most important m o d if ica tio n  e f fe c te d  in  the o ld  law by

s e c t io n  121 o f  the Bengal Tenancy Act i s  th a t  no d i s t r a in t

can be e f fe c t e d  now (save in  cases  -under s e c t io n  141)
0 - 1

w ithout the in te r v e n t io n  o f  the C iv i l  Court" . Under 

s e c t io n  141 o f  the Act the Local Government was empowered 

to  au th orise  the landlord to  d is t r a in  by h im se lf  or h is  

agent when i t  was o f  opinion th at in  any l o c a l  area or in  

any c la s s  o f  cases  i t  would be im practicab le  fo r  a land

lord  to  r e a l i z e  h i s  rent by an a p p lic a t io n  to  the C iv i l  

Court under Chapter XII d ea lin g  with d i s t r a i n t .

Under se c t io n  121 o f  the Bengal Tenancy Act, 

1885 i t  was enacted th at "when an arrear o f  rent i s  due 

to  the landlord o f a r a iy a t  or under-r a i y a t , and has not  

been due fo r  more then a year , and no s e c u r ity  has been 

accepted th e r : fo r  by the lan d lord , the lan d lord  may, in  

a d d it io n  to  any other remedy to  which he i s  e n t i t l e d  by 

law, present an a p p lic a t io n  to  the C iv i l  Court, req u estin g  

the Court to  recover the arrear by d is t r a in in g ,  w hile in  

the p o sse ss io n  o f  the c u l t iv a to r ,  -  (a) any crops or 

other products of the earth  standing or ungathered on the  

holding; (b) any crops or other products o f  the earth

81. K ..? inucane & Ameer A l i ,  on. c i t . ,  p . 543.



which have heen grown on the holding, and have been reaped
or gathered, and are d ep osited  on the h o ld in g , or on a

th r e sh in g -f lo o r  or p lace  fo r  tread in g  out g ra in , or the

l i k e ,  whether in  the f i e l d s  or w ith in  a homestead.*"

An a p p lica t io n  fo r  d i s t r a in t  under th a t  s e c t io n  could

not be made by a p ro p r ie tor  or manager as d efined  under

the Land R eg is tr a t io n  Act, 1876, or a mortgagee o f  such

a p rop rietor  or manager, u n le ss  h is  name and the ex ten t

o f  h is  in te r e s t  in  the land in  re sp ect  o f  which the

arrear was due were r e g is te r e d  under the p r o v is io n s  o f

th at Act; nor could such a p p lic a t io n  be made fo r  the

recovery of any sum in  excess  o f  the rent payable fo r  the

hold ing in  the preceding a g r ic u ltu r a l  year , u n le ss  th a t

sum was payable under a w r itten  con tract or in

consequence of a proceeding under the Bengal Tenancy Act

or an enactment repealed  by that Act; nor could such

a p p lic a t io n  be made in  resp ect o f  the produce o f  any

part of the hold ing  which the tenant s u b - le t  with the
82w ritten  consent o f  the landlord . As i t  was n ecessary  

th a t the property d is tr a in e d  should be in  the p o sse ss io n  

o f the c u l t iv a to r ,  under the e a r l i e r  Rent Acts i t  was

82* The Bengal Tenancy Act, 1885, s e c *121, P rov iso ,



held that a landlord could not distrain crops for arrears
o f  ren t  from a person not in  p o sse ss io n  and who had not

83c u lt iv a te d  the crops * A landlord  could apply fo r  

d i s t r a in t  fo r  the purpose o f  recoverin g  the arrear o f  

rent o f  the h o ld ing  due fo r  the preceding a g r ic u ltu r a l  

year , togeth er  with in t e r e s t  thereon a t the ra te  o f  

12 p . c .  per annum, but not fo r  the recovery o f  damages, 

nor could he by one a p p lic a t io n  apply fo r  d i s t r a in t  fo r
a  A

the ren t o f  more than one ho ld in g  . I t  was o b l ig a to ry

th a t the a p p lic a t io n  should s e t  out c e r ta in  p a r t ic u la r s
85s p e c i f ie d  in  the Act ♦ I f  there were sev e r a l  ho ld ings

on which d i s t r a in t  was to be e f f e c t e d  a separate
86a p p lic a t io n  fo r  each was n ecessary  . The d e fa u lte r  was 

e n t i t l e d  to  a w r it ten  demand fo r  the arrear due and the  

c o s t s  incurred in  making the d i s t r a in t  w ith  an account 

e x h ib it in g  the grounds on which the d i s t r a in t  was made 

He was not prevented by reason o f the d i s t r a in t  from

reaping , ga th er in g  or s to r in g  any produce or doing any
88other act n ecessary  fo r  i t s  due p reserv a tio n  • The

83# I-lohinee v .  Ram Coomar (1864) VJ.R. Gape v o l . (Act X)77.
84. Sheobarat v . Hawranrdeo (1901) I .L .R . 28 C a l .364.
85. The Bengal Tenancy Act, 1885, s e c .122 .
86* Sheobarat v .  Nawran^deo (1901) I .L .R . 28 C al.364 .
87. The Bengal Tenancy Act, 1885, s e c . l 2 5 ( l ) .
88. Ib id . se c .  1 2 6 (1 ) .



property distrained would remain in the charge of the
d is t r a in in g  o f f i c e r  or o f  some other person appointed by

89him in  t h i s  b eh a lf  • I f  the demand w ith  a l l  c o s t s  o f

the d i s t r a i n t  was not immediately s a t i s f i e d ,  the
°0d is tr a in e d  property  was so ld  by p u b lic  auction*' . When 

the purchase money was paid in  f u l l ,  the o f f i c e r  h o ld in g  

the s a le  would g iv e  the purchaser a. c e r t i f i c a t e  d e s -
91c r ib in g  the property  purchased by him and the p r ice  paid

The s a le  proceeds o f  every s a le  o f  d is tr a in e d  property

were applied  f i r s t l y  towards payment o f  a l l  c o s t s  o f  the

d i s t r a in t  and s a le  and secondly  to the d ischarge o f  the

arrear fo r  which the d i s t r e s s  was made w ith  in t e r e s t

thereon up to  the date o f  s a le ;  the su rp lu s , i f  any, was
92paid to the person whose property was so ld  . When an 

in f e r io r  te n a n t ,  on h i s  property being la w fu l ly  d is tr a in e d  

fo r  the d e fa u lt  o f  a su perior  ten an t, made any payment 

fo r  avo id in g  the s a le  th e r e o f ,  he was e n t i t l e d  to  deduct 

the amount o f  th a t  payment from any ren t payable by him 

to  h i s  immediate lan d lo rd , and th a t la n d lo rd , i f  he was 

not the d e fa u lte r ,  was in  l i k e  manner e n t i t l e d  to  deduct 

the amount so deducted from any rent payable by him to

89.  I b id .  s e c *12.6(3).
90.  I b id .  s e c * 1 2 7 ( l ) .  
91* I b id .  s e c . 133*
92. I b id .  s e c . 134.



h is  immediate lan d lord , and so on, u n t i l  the d e fa u lte r  
93■was reached , bnen land was s u b - le t  and any c o n f l i c t  

arose between the r ig h ts  o f  a su p erior  and o f  an 

in f e r io r  landlord who had d is tr a in e d  the. same property ,
Q *

the r igh t of the superior landlord  would p r e v a i l ^ .  In

case of any c o n f l i c t  between an order fo r  d i s t r a in t  and

an order fo r  the attachment or s a le  o f  the property which

was the subject o f  the d i s t r a in t  the order fo r  d i s t r a in t  
95would p reva il . Any person, whose property was wrong

f u l l y  d istra in ed  under the Act, was e n t i t l e d  to i n s t i t u t e

a. s u i t  against the d is t r a in e r  fo r  the recovery  o f
96 97compensation • In Hanuman v . G-obinda i t  was held

that a su it  fo r  compensation fo r  i l l e g a l  d i s t r a in t  was

maintainable on the ground th a t the d i s t r a in t  was made

in  v io la t io n  o f  the p ro v is io n s  o f  s e c t io n  121 o f  the Act.
98In Jugdeo v . Padarath the p l a i n t i f f  sued to  recover the  

amount paid by him to  obta in  the r e le a s e  o f  h i s  crops, 

which the defendant had i l l e g a l l y  d is tr a in e d  as the crops 

of a th ird person. I t  was ob jected  th a t the p l a i n t i f f ’ s 

brother had an in t e r e s t  in  the h o ld in g s .  The p l a i n t i f f 1 s

93. I b id .  s e c . 1 3 7 (1 ) .
94*. Ib id .  s e c . 138
95. Ib id .  sec.139*
96. Ib id . s e c .140.
97. (1895) 1 C.W.N. 318.
98. (1897) I .L .R . 25 c a l .  285 at 287.



brother was then added as a c o - p l a i n t i f f ,  but a f t e r  the  

exp iry  o f  the period  o f  l i m i t a t i o n ,  A decree was 

acco rd in g ly  g iven  to  the p l a i n t i f f  fo r  h a l f  the amount 

o f  h i s  c la im . On appeal to  the High Court i t  was urged

(a) th a t  under the p r o v is io n s  o f  s e c t io n  140*^, the s u i t  

was not m ain ta in ab le , because th e  d i s t r a in t  had been  

made on an a p p l ic a t io n  under s e c t io n  121; (b) th a t  the  

whole claim  ought to  have been held  barred by l im i t a t io n .  

The decree was, however, susta ined.. In d e l iv e r in g  the  

judgment o f  the Court Trevelyan and Stevens J J . observed  

,,Tie  th ink  th ere  i s  noth ing in  s e c t io n  140 to  

exclude an a c t io n  o f  t h i s  kind in  a case l i k e  th a t  

before  us in  which the lan d lord  i s  found to  have abused 

h is  power o f  d i s t r a in t  by d is t r a in in g  the crops which 

belong to  the tenant on the preten ce  th a t they belong to  

another person in  c o l lu s io n  w ith  h im se lf .  There has 

been an in v a s io n  o f  th e  r ig h t s  o f  the ten an t, fo r  which 

he i s  e n t i t l e d  to  a remedy, and i f  the case i s  not one 

o f the kind contemplated by s e c t io n  140, he i s  not  

deprived , by the p r o v is io n s  o f  th a t  s e c t io n  o f  the

99* S ect io n  140 o f  the Bengal Tenancy Act, 1885 provided: 
MHo appeal s h a l l  l i e  from any order passed by a C iv i l  
Court under t h i s  chapter; but any person whose 
pror^erty i s  d is t r a in e d  on an a p p lic a t io n  made under 
s e c t io n  121, in  any case in  which an a p p l ic a t io n  i s  
not perm itted by th a t  s e c t io n ,  may i n s t i t u t e  a s u i t  
a g a in st  the a p p lica n t fo r  the recovery o f  compen- 
s a t io n tf.



ordinary r ig h t  o f action  which any person who s u f fe r s  

from a to r t io u s  act has against the to r t- fe a so r "

Cn the point o f l im ita t io n  i t  was held th at there was 

nothing to prevent the p l a i n t i f f  from suing alone fo r  

compensation for  the i l l e g a l  d is t r a in t ,  as fa r  as he was 

in ju r io u s ly  a ffe c te d  by i t ,  and in  th i s  view h is  claim , 

which was c e r ta in ly  brought in  time, was not barred by
2the subsequent addition  o f  h is  brother as a c o - p l a i n t i f f  . 

The period o f l im ita t io n  for  a s u it  fo r  compensation was 

one year from the date o f  the wrongful se izu re  .

The law of d is t r a in t  as a mode fo r  the recovery  

of arrears o f rent was repealed by the Bengal Tenancy 

(Amendment) Act, 1928, The object of the rep ea l was th a t  

i t  was not necessary in  the province where i t  was ra r e ly  

used, and then probably only as a means of oppression^.

Sec. 3* Recovery of arrears of rent by C e r t i f i c a te  

The l a s t  method o f r e a l iz in g  rent from a 

ra iy a t  was by c e r t i f i c a t e .  Formerly i t  was only used in  

Government e s ta te s  and in  e s ta te s  under co n tro l o f  the

1. Juydeo v . Padarath (1897) I.L .R . 25 Cal. 285 a t 287.
2 . T b id .  p . 2837
3. The Indian l im ita t io n  Act, 1877 Art 28 or 29. 

Jagat'fjiban v . Sarat (1902.) 7C.N.N. 728.
4. Notes on clause 88 of the B i l l  of 1928 = The C alcutta  

Gazette dated July 12, 1928, part IV, p .102.



Court o f  Wards but The Western Bengal Tenancy (Amendment) 

Act, 1907 and the Eastern Bengal and Assam Tenancy 

(Amendment) Act, 1908 introduced t h i s  system in to  p r iv a te  

e s t a t e s ,  under cer ta in  c o n d it io n s . The new s e c t io n  158A 

of the above Acts contained p rov is ion s  fo r  the recovery  

o f  arrears o f rent under the Public Demands Recovery Act, 

1895• The main con d itions o f the new system , as provided  

by th at s e c t io n ,  were (a) the preparation  and maintenance 

of r e c o r d -o f-r ig h ts  in  the area in  which the land was 

s i tu a te  and (b) sanction  o f  the l o c a l  Government^•

S u b -s e c . ( l )  o f  sec t io n  158A ran as fo l lo w s

11 Any landlord whose land i s  s i t u a t e  in  an 
area fo r  which a r e c o r d -o f-r ig h ts  lias been prepared and 
f i n a l l y  published, and. in  which such record i s  m aintained, 
may apply to the Local Government, through the C o llec to r  
o f  the d i s t r i c t  in  which h is  land i s  s i t u a t e ,  fo r  the  
a p p lica t io n  o f the procedure prescribed  by the Bengal 
Public Demands Act, 1895, to the recovery o f  the arrears  
of rent which he a l le g e s  are, or nay accrue, due to him 
fo r  1ands in  such area M•

This novel system o f  recoverin g  rent by the  

C e r t i f ic a te  was made a v a ila b le  to the e n t ir e  body o f  

lan d lord s, including co-sharer lan d lord s who made separate  

c o l l e c t io n s  o f  rent^. The in trod u ction  o f  the new system

5. The Bengal Tenancy Act, 1885, s e c .  158A, su b -sec .  (1 )
as introduced by the Amending Acts o f  1907 & 1908.

6. The Bengal Tenancy Act, 1885, se c .l5 8 A , s u b - s e c .8;
The Bengal Public Demands Recovery Act, 1913, s e c . 60(9)*



of recovering  rent was encouraged by the S e le c t
n

Committee o f  the B i l l  o f 1906 . In modifying one o f  

the c la u se s  o f  the B i l l  the Committee recommended th a t  

”in  order to  make the p r iv i le g e  o f being able to  

recover rent by the c e r t i f i c a t e  procedure o f  r e a l  v a lu e ,  

the c e r t i f i c a t e  should have the e f f e c t  o f a decree in
g

a rent s u i t ” . Accordingly i t  was provided in  sub

s e c t io n  (5) o f  se c t io n  158A of the Act th a t ’’any such

c e r t i f i c a t e  s h a l l ,  as regards the remedies fo r  en forc in g  

the same and so fa r  only, have the force  and e f f e c t  o f  

a decree o f a C iv i l  Court passed in  a s u i t  fo r  the
9

recovery o f rent and the p rov is ion s  o f  chapter XIV 

s h a l l ,  so fa r  as may be p ra c t ic a b le ,  be ap p lica b le  to  

a l l  proceedings fo r  the execution  of such c e r t i f i c a t e ” .

Uhen the Bengal Public Demands Recovery Act, 

1913 was enacted, sec t io n  60 of that Act su b s t itu te d  a 

new v ers io n  o f  s e c t io n  158A in  the Bengal Tenancy Act.

S ub -section  ( l )  o f  the su b st itu ted  s e c t io n  ran as

f o l lo w s : -

1 5 8 A .( l)  Any landlord (other than the  
Government) whose land i s  s i tu a te  in  an area fo r  which 
a' r e c o r d -o f -r ig h ts  has been prepared and f i n a l l y

7. The report o f  the S e le c t  Committee dated 6th March 
1907, para 46 = The Calcutta Gazette dated 9th March, 
1907, Bart IV, p .11.

8 . Ib id . para 12.
9. This chapter o f  the Bengal Tenancy Act, 1885 d e a lt  

with ’’s a le  fo r  arrears under d ecree” .



published, and in  which such record i s  m aintained, may 
apply to the l o c a l  Government, through the C o lle c to r  o f  
the d i s t r i c t  in  which h is  land i s  s i t u a t e ,  fo r  the  
a p p lica t io n  o f  the procedure prescribed by the Bengal 
Public Demands Recovery Act, 1913, to the recovery o f  
the arrears of rent which he a l le g e s  are , or may 
accrue, due to him for  lands in  such area” .

Sub -section  (2) of sec t io n  15SA provided  

that "the lo c a l  Government may r e je c t  any such a p p l ic a t io n ,  

or may a llow  i t  su bject to  such terns and co n d it io n s  as  

i t  may see f i t  to  impose, and may at any time add to  or 

vary any terms or con d itions so imposed or withdraw i t s  

allowance o f  the a p p lica t io n , without, in  any o f  th ese  

ca ses , a ss ig n in g  any reason fo r  i t s  a c t io n ” . VJhen the  

Bengal Tenancy (Amendment) B i l l ,  1928 was under d i s 

cu ss ion , Mr. J . N. Maitra, a member o f the Bengal 

l e g i s l a t i v e  Council moved that for  s u b - s e c . (2) the  

fo llow in g  be s u b s t i tu te d : -

"The Local Government, i f  on enquiry, f in d s  
that the landlord  maintains h is  copy o f the r e c o r d -o f -  
r ig h ts  and other records in  the prescribed  manner, i t  
s h a l l  a llow  any such a p p lica t io n , su b ject to  such terms 
and con d ition s  as i t  may see f i t  to impose or vary in  
terms and con d ition s  so imposed, or withdraw i t s  
allowance o f the a p p lica t io n , but s h a l l ,  in-^gny o f  
these ca se s , a s s ig n  reasons fo r  i t s  a c t io n ”

That amendment was, by the leave of the C ouncil, w ith 

drawn and the amendment moved by the member in  charge 

of the B i l l  to  su b s t itu te  su b -section  (2) as enacted was

10. Bengal L e g is la t iv e  Council Proceedings, 1928, 
vol.XHX, Ho.2, p .924.



adopted in  the Council. The new su b -sec t io n  ( 2 ) ,  under 

the Amending Act o f  1928, provided as f o l lo w s : -

"The Local Government sh a l l  s p e c i fy  the terms 
and co n d it io n s  on which such a p p lica t io n s  may he allowed  
and s h a l l  a llow  any such a p p lic a t io n ,  when such terms and 
con d ition s  a.re s a t i s f i e d .  Such terms and co n d it io n s  ma.y 
be added to or varied  by the Local Government from time to  
time as ma.y be n ecessary , and the Local Government ma.y 
withdraw i t s  allowance o f  the a p p lica t io n  i f  i t  appears 
that the terms and con d ition s  are not being complied w ith " .

The ob jec t  o f the amendment was thus exp la ined  

by S ir  P. C. K it te r ,  member-in-charge o f  the B i l l : -

"Under the present law the r ig h t  o f  gran tin g  

perm ission fo r  c e r t i f i c a t e  procedure l i e s  w ith  the  

Government. How the proposal o f  Batu J . N. IToitra., who 

has ju s t  withdrawn h is  amendment, was that when the  

landlord keeps h is  record, the landlord should, as a 

matter o f r ig h t ,  be g iven the f a c i l i t y  of c e r t i f i c a t e  

procedure. We ob ject to th a t because the la n d lo r d ’ s 

record may not be co r rec t ,  but when the Government 

maintains the record, and the landlord pays fo r  the  

keeping of. i t ,  we have no o b je c t io n ”. ^

The new su b -sec t io n  (2) of s e c t io n  158A o f  

the Act took a/way the powers o f  the lo c a l  Government to  

r e je c t  the la n d lo r d ’s a p p lic a t io n  t o ,recover rent by the

11. Bengal L e g is la t iv e  Council Proceedings, 1928, vol.XXX, 
N o.2, p . 925.



summary procedure, except for non-fulfilment of the terms
and co n d it io n s  imposed by i t ,  whereas p r io r  to the

amendment such an a p p lica t io n  could be r e je c te d  w ithout

any reason w hatsoever. Under the Amending Act o f  1928

the l o c a l  Government had in  a l l  cases to  s p e c i fy  the terms

and co n d it io n s  on which recovery by c e r t i f i c a t e  was to  be
12a llow ed . The fo l lo w in g  terms were n o t i f i e d  by the  

Government fo r  observance in  respect o f  a p p lic a t io n s  

under s e c t io n  158A o f  the A c t: -

”1 . One copy o f the l a s t  f i n a l l y  published  

r e c o r d -o f -r ig h ts  ( c a l le d  the maintenance copy) s h a l l  be 

re v ise d  and m aintained at the expense o f  the a p p lica n t .  

This r e v is io n  and maintenance w i l l  be done by the  

Government and in  such manner as the Government may by 

r u le s  from time to  time d ir e c t .

”2. The estimated cost  o f such r e v is io n  and 

maintenance during any year s h a l l  be paid by the 

a p p lica n t  before the 1st  November of th a t  year . I f  the  

a c tu a l  c o s t  exceeds the estim ate the balance s h a l l  be 

paid by the a p p lica n t w ithin one month o f  demand by the  

C o lle c to r ;  and i f  there be a saving i t  w i l l  be refunded  

to  him (or may be carried  on to  the next y e a r ’s account 

i f  he so d e s i r e s ) .

1 2 . N o t i f ic a t io n  ITo.4794 L.N. dated 12th March 1929 = 
The C alcutta  Gazette dated March 21, 1929, part I ,  
p .511*



”3- The maintenance s t a f f  s h a l l  he independent 

o f  the a p p l ic a n t ’ s s t a f f ,  hut the l a t t e r  s h a l l  co-operate  

and g iv e  a l l  p o s s ib le  a s s is ta n c e  in  the maintenance 

p roceed in gs. The a p p l ic a n t ’ s s t a f f  s h a l l  g iv e  a l l  

a v a i la b le  in form ation  regarding changes in  te n a n ts ,  

t r a n s fe r s ,  amalgamations, or su b -d iv is io n s  o f  te n a n c ie s ,  

new se tt le m e n ts ,  arrangements made with ten an ts  fo r  

a l t e r a t io n s  o f  rent in  re sp ec t  o f  a l t e r a t io n  in  area,  

ca ses  in  which non-occupancy r a iy a ts  have become s e t t l e d  

r a i y a t s . e t c .  They s h a l l  help  in  securin g  the attendance  

o f  ten an ts  during the maintenance p roceed in gs.

”4. The e s ta te  s h a l l  be managed with due 

regard to  the l e g a l  r ig h ts  o f  the tenan ts  and in  

p a r t ic u la r  -

(a) no abwsb or other i l l e g a l  ex a c tio n  under any 

denomination s h a l l  be r e a l i s e d  by the a p p lica n t ,

(b) the i n t e r e s t  on arrears o f  rent s h a l l  not be 

demanded a t a h igher ra te  than provided fo r  

in  s e c t io n  67 o f  the Bengal Tenancy Act,

(c )  the ap p lican t s h a l l  keep a f u l l  and correct  

account o f  a l l  amounts paid by the te n a n ts ,

(d) he or h i s  au thorised  agent s h a l l  grant r e c e ip t  

for th w ith  fo r  any amount paid by the ten an t, and



(e) the C o llec to r  s h a l l  he s a t i s f i e d  th at arrears  

barred by l im i t a t io n  are properly  d e a lt  w ith .

”5* The arrear accounts o f  the tenants s h a l l  

be based on the r e n ta ls  as recorded in  the maintenance 

copy of the r e c o r d -o f - r ig h t s .

"6. The c e r t i f i c a t e  procedure s h a l l  not be 

trea ted  as the normal method o f r e a l i s i n g  r e n t s ,  but 

the applicant s h a l l  make proper arrangement o f  v i l l a g e  

b u tch er ies  fo r  l o c a l  payment o f  ren t by the te n a n ts .

”7. The C o llec to r  or any other o f f i c e r  

deputed by him fo r  the purpose s h a l l  have the power to  

in sp e c t  the accounts o f c o l l e c t io n  and arrears maintained  

by the ap p lican t.

”8 . The r e q u is i t io n  fo r  c e r t i f i c a t e s  s h a l l  

o rd in a r ily  be f i l e d  w ith in  the f i r s t  three  months o f  the 

a g r ic u ltu r a l  year, and s h a l l  in c lud e a l l  the arrears  

claimed up to the end o f  the previous a g r ic u ltu r a l  year  

which are not barred by l im i t a t io n .  Not more than one 

c e r t i f i c a t e  s h a l l  be f i l e d  in  re sp ec t  o f  one tenancy  

w ith in  an a g r ic u ltu r a l  year; and no damages under s e c t io n  

68 o f  the Act s h a l l  be claimed in  a, c e r t i f i c a t e .

”9* The c e r t i f i c a t e s  in  which the names o f  

the tenants or the annual r e n ta ls  and other p a r t ic u la r s
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of the tenancy do not agree with the e n tr ie s  in  the  

maintenance copy o f  the r e c o r d -o f -r ig h ts  w i l l  not he 

accepted.

"10. There s h a l l  he no ex cep tio n a l co n d it io n s  

a f f e c t in g  the r e la t io n s h ip  o f  landlord and tenant which 

render i t  in ad v isab le  to  grant the a p p l ic a t io n .

"11. The p r iv i le g e  o f the c e r t i f i c a t e  

procedure sh a ll  he with.dra.wn i f  i t  i s  found th at any 

o f these  terns and con d itio n s  are not observed".

Under se c t io n  158B o f  the Bengal Tenancy Act, 

1885 a holdirg would pass to the auction  purchaser when i t  

was sold  in  execution  o f  a rent decree on ly . To ensure 

the same advantage to a purchaser o f a h o ld in g  sold  in  

execution  o f a c e r t i f i c a t e  the sec t io n  was a,mended by 

s e c t io n  61 of the Bengal. Public Demands Recovery Act,

1913; the fo llow in g  p ro v is io n s  being added

"158B .(l) Vhere a tenure or h o ld in g  i s  so ld  
in  execution  o f  -
( a  ) .........
( b  ) .............
(c )  a c e r t i f i c a t e  fo r  arrears o f  rent signed  under the  
Public  Demands Recovery Act, 1913 the tenure or hold ing  
s h a l l ,  subject to the p ro v is io n s  of s e c t io n  22^-3, pass  
to  the p u r c h a s e r , . . . .  i f  such c e r t i f i c a t e  was signed on 
the r e q u is it io n  o f ,  or in  favour o f ,  a s o le  landlord  or 
the en t ire  body of landlords" .

13. See,■■■pp.130, 132-136.



Though th is  s e c t io n  was repealed  'by the Bengal Tenancy 

(Amendment) Act, 1928 i t  was re-enacted  in  chapter X IIIA ^  

as se c t io n  158AAA o f the Act in  ex a c tly  the same words 

as b efore . The object was thus explained in  the n otes  

on c la u ses1  ̂ to the B i l l  o f  1928:-

"The portion  o f  su b -sec t io n  a) of, s e c t io n  

158B which r e la t e s  to c e r t i f i c a t e s  fo r  arrears o f  rent  

has been transferred  to the new se c t io n  158AAA and 

placed under chapter XIIIA".

The system of recovery o f r a i v a t s 1 rent by 

c e r t i f i c a t e  was su bject to  c r i t ic i s m .  Immediately a f t e r  

i t s  in troduction  in  1907 in  the Bengal Tenancy Act, 1885 

i t  was c r i t i c i s e d  by an anonymous w riter  in  a published  

a r t ic le " ^ .  The system, however, continued t i l l  1938 

when i t  was abolished by the Bengal Tenancy (Amendment)

Act o f that year. The o b jec t  o f i t s  repea l was thus  

explained by S ir  B. P. Singh Roy, member-in-charge o f  

the B i l l ,  on the f lo o r  o f  the House

"In course o f the d isc u ss io n  on the Land 

Revenue Demand, views were expressed aga in st  the use o f

14* This chapter o f  the Bengal Tenancy Act, 1885 d e a lt  
with "summary proceduire fo r  the recovery o f r e n ts  
under the Bengal Public Demands Recovery Act, 1913*”

15. Clause 101 = The C alcutta  Gazette dated July 12,
1928, part IV, p .105.

16. A r t ic le  on "A Retrospect and a Warning -  1885*1903" = 
C alcutta Review o f A p r il ,  1908 (A r t ic le  ITo.2)
p .167 at p p .169-173.



certificate procedure “by Government, by the Court of
Wards and p r iv a te  lan d lord s fo r  r e a l i s a t io n  o f  r e n t .

Government, th e r e fo r e ,  out o f  deference to  the w ishes o f

the House propose to  rep ea l chapter XIIIA depriv ing

the p r iva te  lan d lord s of the p r iv i le g e  o f  r e a l i s in g
17ren t under the summary procedure” .

In the statem ent o f  o b je c ts  and reasons o f  the Bengal 

Tenancy/ (Amendment) B i l l ,  1937, i t  was started that  

"when there are s u f f i c i e n t  p ro v is io n s  fo r  the r e a l i z a t io n  

o f  rent in  the Act i t s e l f  there  i s  no need o f  tak ing  the  

h elp  o f the summary procedure o f  the Bengal Public  

Demands Recovery Act, 1913"

17* Bengal L e g is la t iv e  Assembly Proceedings, Second S ess ion  
1937, v o l .L I  -  ITo.4, p. 1257.

18 . The C alcutta Gazette dated December 16, 1937, 
part IVA, p .144*



CHAPTER 8
Raiyats1 liability to e.iectment

S e c . l .  E.iectment o f  r a iy a t s  holding a t f ix e d  r a te s

Grounds o f  e jec tm en t. -  Ejectment o f  a r a jy a t

a t  f ix e d  r a te s  was almost unknown. His r ig h t s  had been
1

r e co g n iz ed  s in ce  th e  time o f  th e  Permanent S ett lem en t. The 

c o n d it io n  unddr which he held h is  land were sim ple in  character  

and a breach th e r e o f  could r a r e ly  occur . S e c t io n  1 8 ( 1 ) (b) o f  

th e  Bengal Tenancy A ct, 1885 d ec lared  th a t  "a r a jy a t  hold ing  

a t  a ren t or ra te  o f  r e n t ,  f ix e d  in  p e r p e tu ity ,  s h a l l  not

be e j e c t e d  by h is  lan d lord , excep t on the ground th at he

has broken a co n d it io n  c o n s is te n t  w ith  the p r o v is io n s  

o f  t h i s  Act, and on breach o f  which he i s ,  under the terms 

o f  a con tract between h im se lf  and h is  la n d lo rd , l i a b l e  to

be e j e c t e d 1'. In order to m aintain  an ejectm en t s u i t

a g a in s t  him under th a t  s e c t io n ,  two elem ents had to  be 

made out: (a) th a t  th ere  was a co n d it io n  in  the con tract  

between him and h is  la n d lo rd , on breach o f  which he was 

l i a b l e  to  ejectm ent and (b) th a t  the co n d it io n  was 

c o n s i s t e n t  with the p ro v is io n s  o f  th e  Act. Under s e c t io n  

178 (1) (c) "nothing in  any co n tr a c t  between a lan d lord  

ana a tenant made before or a f te r  th e  passing  o f  t h i s  Act 

s h a l l  e n t i t l e  a lan d lord  to  e j e c t  a tenan t o th erw ise  than



i n  accordance  w i th  t h e  p r o v i s io n s  o f  t h i s  A c t" .  Thus a

c o n d i t i o n  i n  a l e a s e  t h a t  a r a j y a t  a t  f i x e d  r a t e  was l i a b l e

t o  e je c tm e n t  f o r  a r r e a r s  o f  r e n t  was n u l l  and v o id ,  because

such a c o n d i t i o n  was i n c o n s i s t e n t  w i th  s e c t i o n  65 o f  t h e

A c t ,  which p ro v id ed  t h a t  "where a t e n a n t  i s . . . . a r a j y a t

h o ld in g  a t  f i x e d  r a t e s ,  o r  an occupancy j g a i y a t  ̂ he s h a l l

n o t  be l i a b l e  to  e je c tm e n t  fo r  a r r e a r s  o f  r e n t ,  bu t  h i s ..........

h o ld in g  s h a l l  be l i a b l e  t o  s a le  in  e x e c u t i o n  o f  a d e c re e

f o r  t h e  r e n t  t h e r e o f ,  and th e  r e n t  s h a l l  be a f i r s t  cha rge

t h e r e o n 11. Although a r a j y a t  a t  f i x e d  r a t e s  was l i a b l e  to

be e j e c t e d  f o r  b reach  o f  a c o n d i t io n  i n  t h e  c o n t r a c t

c o n s i s t e n t  w i t h t h e  p r o v i s i o n s  o f  the A c t ,  he cou ld  no t

be e j e c t e d ,  ex c ep t  i n  e x e c u t io n  o f  a d e c re e  p a s s e d  on t h a t  
2

ground.-  I t  was a l s o  a c o n d i t io n  p r e c e d e n t  to  th e  i n s t i t u t i o .  

o f  th e  e je c tm e n t  s u i t ,  t h a t  the  l a n d l o r d  sh o u ld  se rv e  on 

t h e  t e n a n t  b e fo re  f i l i n g  such a s u i t ,  a n o t i c e  under  s e c t i o n  

155(1) o f  th e  A ct ,  s p e c i f y in g  th e  p a r t i c u l a r  b reach  

complained o f ,  and, where th e  breach was capab le  o f  remedy, 

r e q u i r i n g  th e  t e n a n t  t o  remedy th e  same, and in  any case  

a sk in g  him to  pay r e a s o n a b le  compensation f o r  th e  b re a c h .

The o b j e c t  o f  the  n o t i c e  under  t h a t  s e c t i o n  was to  g ive  

t h e  t e n a n t  an o p p o r t u n i t y  o f  avo id ing  e j e c tm e n t  by

2 .  The Bengal Tenancy A c t ,  1885, s e c . 8 9 .



remedying th e  b reach  ( i f  t h a t  was p o s s i b l e )  or nay ing
3

r e a s o n a b le  compensation. I f  the  t e n a n t  f a i l e d  to  comply 

w i th  th e  demand w i th in  a r e a so n ab le  t im e ,  th e  l a n d l o r d  

might b r in g  a s u i t  f o r  e je c tm e n t ,  t h e  p ro c ed u re  f o r  which  

was l a i d  down in  s u b - s e c t io n s  2 , 3 and *+ o f  s e c t i o n  155 

o f  th e  Act and which i s  d i s c u s s e d  below. I f  t h e  above 

m entioned  c o n d i t io n  p re c e d e n t  was n o t  complied  w i th ,  t h e  

s u i t  f o r  e jec tm en t  would no t  be e n t e r t a i n e d  by th e  C o u r t .

A s u i t  f o r  e jec tm en t  on the  ground o f  b re a c h  o f  c o n d i t i o n  

i n  a c o n t r a c t  had to  be brought w i t h i n  one y e a r  o f  th e
5

b reach .

O ther  m a t te r s  r e l a t i n g  to  e je c tm e n t  o f  r a i y a t s  

a t  f i x e d  r a t e s ,  such as a s u i t  by a c o - s h a r e r  l a n d l o r d ,  

t h e  measure o f  compensation to  be awarded to  th e  l a n d l o r d  

f o r  b reach  o f  t h e  c o n d i t io n ,  th e  l o s s  o f  r i g h t  o f  l a n d l o r d  

t o  e j e c t  t h e  r a j y a t , the  d e n i a l  o f  l a n d l o r d * s  t i t l e  as  a 

ground f o r  e je c tm e h t ,  and remedies fo r  i l l e g a l  e je c tm e n t  

were governed  by th e  same r u l e s  as apply to  occupancy 

r a i y a t s  which  a re  d e a l t  w i th  in  th e  n e x t  s e c t i o n .

3 .  K a l i  v .  K a l i  (1915) 23 C.W.ft. 569 a t  571.
*+♦ The Bengal  Tenancy Act,  1885, s e c .  1 5 5 (1 ) .
5. I b i d . , schedu le  I I I ,  A r t . l .



Position of raiyats at fixed rates on sale of
e s t a t e  or  t e n u re  fo r  a r r e a r s  o f  revenue o r  r e n t . -  A

r a j y a t  a t  f i x e d  r a t e s  was p r o t e c t e d  from e v i c t i o n  a t  t h e

i n s t a n c e  o f  an a u c t io n  p u rc h a se r  o f  an e s t a t e  s o l d  f o r

a r r e a r s  o f  Government re v en u e .  The Revenue S a le s  Act,

1859 l a i d  down t h a t  such a p u rchase r  a c q u i r e d  “ th e  e s t a t e
6

f r e e  from a l l  encumbrances" but he was n o t  e n t i t l e d  “ t o  

e j e c t  any r a j y a t  having a r i g h t  o f  occupancy a t  f i x e d  

r e n t "  even though he might hold under a l e a s e  g r a n te d  by
7

th e  d e f a u l t i n g  p r o p r i e t o r .

S i m i l a r l y  th e  i n t e r e s t  o f  a r a j y a t  a t  f i x e d  r a t e s

was p r o t e c t e d  under s e c t i o n  160(d) o f  th e  Bengal Tenancy

A ct ,  1885 which d e c la re d  t h a t  "any r i g h t  o f  occupancy"

was a p r o t e c t e d  i n t e r e s t ,  i . e . ,  an i h t e r e s t  p r o t e c t e d

from annulment by th e  a u c t io n  p u rch ase r  a t  a s a l e  h e ld

i n  e x e c u t io n  o f  a dec ree  f o r  a r r e a r s  o f  r e n t  o f  a t e n u r e

w i t h i n  which a r a j y a t  a t  f i x e d  r a t e s  h e ld .  But i t  was

h e ld  t h a t  s e c t i o n  160 (d) p r o t e c t e d  on ly  such  a r a j y a t  from

e v i c t i o n ,  i f  he had a c q u i r e d  the  r i g h t  o f  occupancy by
8

twelve  y e a r s  o c c u p a t io n  or  an occupancy r a j y a t , who
9

su b se q u e n t ly  ac q u ired  a m okara r i  r i g h t .  I t  n e c e s s a r i l y

6 . The Bengal Land Revenue S a le s  Act,  1859) s e c . 37*
7. I b i d . , s e c . 37, P ro v is o .
8 . Sarbeswar v .  B ijoy  (1921) 26 C.W.RA 15 = I .L .R .  *+9 G al .  

280.
9. Midna-pore zemindary  v .  SadhumahJL A . I .R .  1927 C a l .S 1̂ .



fo l lo w e d  t h a t  th e  r i g h t  o f  a r a j y a t  a t  f i x e d  r a t e s ,  : 

n o t  i n  a c t u a l  o c c u p a t io n  fo r  twelve y e a r s ,  was n o t  p r o t e c t e d  

under  s e c t i o n  160 (d ) .  So th e  l e g i s l a t u r e  by i n s e r t i n g  a 

new c la u s e  ( f f )  i n  s e c t i o n  160 by t h e  Amending Act o f  

1928 c a t e g o r i c a l l y  d e c la re d  t h a t  h is  i n t e r e s t  was p r o t e c t e d .  

That p r o v i s i o n  was, however, abused; t h e  d i s h o n e s t  t e n u r e -  

h o ld e r s  g ra n te d  n o n -a n n u l la b le  m o k ara r i  r a j y a t i  i n t e r e s t s  

a t  nominal r e n t s  but a t  a h igh  sa lam i and t h e n  made 

d e f a u l t ,  to  th e  d e t r im en t  o f  the  l a n d l o r d  and a u c t i o n  

p u r c h a s e r .  So th e  l e g i s l a t u r e  by t h e  Amending Act o f  

1930, r e s t r i c t e d  th e  scope o f  the p r o t e c t i o n  by adding 

th e  words “which was no t  been changed d u r in g  twenty  y e a r s ” 

a t  the  end o f  c lause  ( f f ) .  The e f f e c t  o f  t h a t  amendment 

was t h a t ,  i n  o rd e r  to  p r o t e c t  h im se l f  from annulment by 

t h e  p u r c h a s e r ,  th e  r a j y a t  a t  f ix e d  r a t e s  must show t h a t  

h i s  r e n t  was no t  changed during  twenty  y e a r s  p re c e d in g  

th e  s a l e .

S e c . 2 .  E.iectment o f  occupancy r a i y a t s .

Grounds o f  e . iectment. -  Under t h e  Rent Acts  o f

1859 and 1869 i t  was h e ld  t h a t  p a r t i e s  must be bound by

th e  term s o f  th e  l e a s e s  which they had d e l i b e r a t e l y  ag reed
10

upon between th em se lv es ;  but f o r f e i t u r e  was g e n e r a l l y  n o t

10 .  Rani v .  Ram (1867) 7 W.R. 132.



al low ed in  cases i n  which no in j u r y  had r e s u l t e d  o r  where
11

a money compensation was a s u f f i c i e n t  remedy* As to  b re ach
12

o f  c o n d i t io n s  in  l e a s e s ,  i t  was dec ided  t h a t  i n  th e  absence

o f  a p rov is ion ;  f o r  t h e  c a n c e l l a t i o n  o f  a l e a s e ,  o r  t h a t

th e  l a n d lo rd  should  have a r i g h t  o f  r e - e n t r y  on b re ach  o f

any o f  th e  s t i p u l a t i o n s ,  a breach d id  n o t  d e te rm ine  a

l e a s e  or give a r i g h t  to  e j e c t .  But when a f o r f e i t u r e

was p rov ided  as a p e n a l ty  f o r  the  b reach  o f  any p a r t i c u l a r
13 l k

c la u s e ,  i t  was en fo rced .  I t  was a l s o  h e ld  t h a t  t h e r e  no

o b j e c t i o n  t o  the simultar^>us enforcem ent o f  th e  two

remedies o f  damages and f o r f e i t u r e  on b re a c h  o f  the

c o n d i t io n s  o f  a lease*

Under th e  s t a t u t e s  mentioned above a r a j y a t  was
15

l i a b l e  to e jec tm en t  f o r  a r r e a r s  o f  r e n t .  But th e  Bengal 

Tenancy Act,  1885 e f f e c t e d  a r a d i c a l  change by d e c l a r i n g  

t h a t  an occupancy r a j y a t  l i k e  a r a j y a t  a t  f i x e d  r a t e  “s h a l l  

no t  be l i a b l e  to e jec tm en t  fo r  a r r e a r s  o f  r e n t  bu t  h i s  

ho ld ing  s h a l l  be l i a b l e  to  s a l e  i n  e x e c u t io n  o f  a d e c re e

11* A lam v .  W illiam (186^) W.R. Gape v o l .  (Act X) 31*
12. Augurv* Mohinee (1865) 2 W.R. (Act X) 1 0 1 .
13. Mahomed Faez v .  Shib (1871) 16 W.R. 103.
I k .  Chundur v .  S i rd a r  (1872) 18 W.R. 218.
15. The Bengal Rent Act,  1859* s e c . 21; The Bengal A ct ,  

I 869 , s e c . 22 .



f o r  th e  r e n t  t h e r e o f ,  and the  r e n t  s h a l l  be a f i r s t
16

charge t h e r e o n 11. The grounds fo r  e je c tm e n t  o f  a n 7

occupancy r a j y a t  were s e t  ou t  in  s e c t i o n  25 o f  th e  A ct ,

which l a i d  down t h a t  “ an occupancy r a j y a t  s h a l l  n o t  be

e j e c t e d  by h i s  l a n d lo r d  from h is  h o ld in g ,  ex c e p t  i n

e x e c u t io n  o f  a decree  f o r  e jec tm en t  p a s s e d  on th e  ground -

(a) t h a t  he has used  the  l a n d  comprised i n  h i s  h o ld in g ,

i n  a manner which r e n d e r s  i t  u n f i t  f o r  t  he p u rp oses  o f

th e  ten an c y ,  or (b) t h a t  he has broken a c o n d i t i o n

c o n s i s t e n t  w i th  the  p r o v i s io n s  o f  t h i s  A c t ,  and on b re ach

o f  which he i s ,  under th e  terms o f  a c o n t r a c t  between h im s e l f

and h is  l a n d l o r d ,  l i a b l e  to  be e j e c t e d 11. These were th e

o n ly  two grounds on which an occupancy r a i v a t  cou ld  be

e j e c t e d  under the  Act o f  1885 and no o th e rs  cou ld  be
17

re c o g n iz e d .  We have a l r e a d y  c o n s id e re d  what amounts to

misuse o f  l a n d .  Although th e  b reach  o f  a c o n d i t i o n  in  a

l e a s e  was a ground o f  e jec tm en t  o f  a r a j y a t , i t  was

e s s e n t i a l l y  n ec e s sa ry  t h a t  the c o n d i t i o n  must be one
18

c o n s i s t e n t  w i th  the  p r o v i s i o n s  o f  th e  A c t . -  Under s e c t i o n

16. The Bengal Tenancy A ct ,  1885, s e c . 65.
17. &eeapp. 188-190.
18. The Bengal Tenancy Act,  1885, s e c . 25 .



1 7 8 ( 1 ) (c) n o th in g  in  any c o n t r a c t  between a l a n d l o r d  and 

a t e n a n t  would e n t i t l e  a l a n d lo rd  to  e j e c t  a t e n a n t  

o th e rw ise  th an  in  accordance w ith  th e  p r o v i s i o n s  o f  th e  

A ct .  The same s u b - s e c t i o n  d e c la re d  t h a t  i t  d id  no t  make 

any d i f f e r e n c e  whether th e  c o n t r a c t  was made b e fo re  or 

a f t e r  the  p a s s in g  o f  th e  Act.

We w i l l  co n s id e r  separat&y th e  c o n d i t i o n s  f o r  

e jec tm en t  o f  a t e n a n t  l a i d  down in  s e c t i o n  155 o f  t h e  

Bengal Tenancy Act,  1885. S u b - s e c t io n  (1) p ro v id e d  t h a t  

“ a s u i t  f o r  the  e jec tm en t  o f  a t e n a n t ,  on t h e  ground (a) 

t h a t  he has used the  l a n d  in  a manner which r e n d e r s  i t  

u n f i t  fo r  th e  purposes o f  th e  tenancy ,  o r  (b) t h a t  he has 

broken a c o n d i t io n  on b reach  of  which he i s ,  under t h e  

terms o f  a c o n t r a c t  between him and t h e  l a n d l o r d ,  l i a b l e  

to  e jec tm en t ,  s h a l l  no t  be e n t e r t a i n e d  u n l e s s  th e  l a n d l o r d  

has served  in  th e  p r e s c r i b e d  manner, a n o t i c e  on the  

t e n a n t  s p e c i fy in g  the p a r t i c u l a r  m isuse  or b reach  complained 

o f ,  and, where th e  misuse or breach i s  c ap ab le  o f  remedy 

requ ir in g  the  t e n a n t  to  remedy the  same, and, i n  any c a s e ,  

t o  pay re a s o n a b le  compensation fo r  th e  m isuse  or  b re a c h ” • 

That s u b - s e c t i o n  a lso  p rov id ed  t h a t ,  i f  t h e  t e n a n t  f a i l e d  

t o  comply w i th  t h a t  r e q u e s t  w i th in  a r e a s o n a b le  t im e ,  th e  

l a n d l o r d  would be e n t i t l e d  to  br ing  a s u i t  f o r  e j e c tm e n t ,
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th e  p roced u re  f o r  which was l a i d  down i n  s u b - s e c t i o n  ( 2 ) ,

(3) and (^)* Under s u b - s e c .  (2) 11 a d ec ree  p a s s e d  in

favour  o f  a l a n d l o r d  i n  any such s u i t  s h a l l  d e c l a r e  t h e  

amount o f  com pensation  which would r e a s o n a b ly  be p a y a b le  

to  the  p l a i n t i f f  f o r  th e  misuse or b reach  a n d  w h e th e r ,  

i n  th e  o p in io n  o f  th e  C o u r t ,  the  m isuse  o r  b reach  i s  

capab le  o f  remedy, and s h a l l  f i x  a p e r io d  d u r in g  which 

i t  s h a l l  be open to  t h e  de fend an t  to  pay t h a t  amount to  

th e  p l a i n t i f f ,  and, where th e  misuse or  b re a c h ,  i s  d e c l a r e d  

to  be capab le  o f  remedy, to  remedy th e  same11. S u b - s e c t i o n

(3) gave th e  c o u r t  power t o  ex tend th e  p e r i o d  f i x e d  by

i t  under t u b - s e c t i o n  (2 ) .  S u b - s e c t io n  (*+■) l a i d  down 

t h a t  11 i f  th e  d e f e n d a n t ,  w i th in  th e  p e r io d  o r  ex tend ed  

p e r i o d  (as  th e  case  may be) f ix e d  by th e  c o u r t  under  t h i s  

s e c t i o n ,  pays th e  com pensation  m entioned in  th e  d e c r e e ,  

and, where th e  m isuse  o r  b reach  i s  d e c la r e d  by th e  C ourt  

t o  be capab le  o f  remedy, rem edies  th e  m isuse  o r  b reach  to  

th e  s a t i s f a c t i o n  o f  th e  C ourt ,  th e  d e c re e  s h a l l  n o t  be 

ex e c u te d 11. Whether th e  m isuse or b reach  was capab le  o f  

remedy o r  n o t ,  th e  C ourt  must s p e c i f y  a sum which would
19

be th e  r e a s o n a b le  com pensa tion  fo r  th e  m isuse  o r  breach#

19# A f i l a d d i  v .  S a t i s h  (1916) 3^ I .C .  ^97*



S e c t io n  155 was th e  s u b j e c t  o f  d e t a i l e d
20

e x a m in a t io n  i n  P e r sh a a  v .  Ram where the  l e a r n e d  Judges

o b s e rv e d :  “The r e s u l t ,  t h e r e f o r e ,  i s  t h a t  i f  t h e  t e n a n t

pays  th e  com pensa t ion  f o r  which he has been d e c l a r e d  l i a b l e

he can no t  be e j e c t e d ;  i f  th e  m isuse  or b reach  i s  c a p ab le

o f  being  rem ed ied ,  and he does n o t  comply w i t h  th e

i n j u n c t i o n  o f  th e  c o u r t  to  remedy i t ,  he i s  l i a b l e  to  be

e j e c t e d  and, i f  he f a i l s  t o  pay th e  com pensa tion  awarded,

he i s  o f  course  l i a b l e  a l s o  to  e j e c tm e n t ,  but  where he

pays  th e  c o m p e n s a t io n .or where th e  a c t  i s  c a p a b le  o f

b e in g  remedied  and he has rem edied  i t ,  t h e r e  i s  no

ejectment**. I t  i s  c l e a r ,  t h e r e f o r e ,  t h a t  s e c t i o n  25: was

based  on th e  p r i n c i p l e  t h a t  an occupancy r d  v a t  o n ly

f o r f e i t e d  h i s  r i g h t  as a t e n a n t  on one or b o th  o f  th e  two

grounds s p e c i f i e d  i n  th e  s e c t io n *  But s e c t i o n  155 a f f o r d e d

r e l i e f  a g a i n s t  such  f o r f e i t u r e  and p r o t e c t e d  him from

e v i c t i o h ,  i f  he c a r r i e d  o u t  th e  d i r e c t i o n s  o f  th e  Court*

The scope of section 155 was also considered in Kiron v*
21  '

Hamid in  which th e  l e a r n e d  Judges  ob se rv ed  t h a t  th e  d e c re e  

co n tem p la ted  i n  t h a t  s e c t i o n  was a d ec ree  i n  t h e  a l t e r n a t i v e .

20. (189*0 I*L.R. 22 Cal. 77 at 85; followed in Afiladdi v.
Satish (1916) I.C. ^97.

21. A.I.R. 1930 Cal* 300 at 301.



I f  one p a r t  o f  the  d ec ree  i . e . ,  th e  rem ova l  o f  m i s c h i e f  

and the  com pensa tion  was s a t i s f i e d ,  t h e  o t h e r  p a r t  i . e . ,
b

th e  p a r t  d i r e c t i n g  e j e c tm e n t  could n o t  be e n fo rc e d .  But

i f  the  p a r t  o f  th e  d e c re e  which awarded com pensa tion  to

th e  p l a i n t i f f  and d i r e c t e d  th e  d e fen d an t  to  remove th e

m is c h ie f  was n o t  complied w i th ,  th e n ,  w i th o u t  o b t a i n i n g

a f u r t h e r  d e c r e e ,  t h e  p l a i n t i f f  was e n t i t l e d  to  e x e c u te

t h a t  p a r t  o f  t h e  d ec ree  which d i r e c t e d  e j e c tm e n t .  But

th e  decree  h o ld e r  cou ld  no t  ask bo th  f o r  com pensation  
22

and e je c tm e n t .

The p o l i c y  beh ind  s e c t i o n  155 i s  d e r iv e d  from 

th e  E n g l i s h  law o f  w as te  or improper u s e r .  “Waste 

(va s tu n )  i s  d e f in e d  to  be a s p o i l  or d e s t r u c t i o n  to  

houses ,  g a rd e n s ,  t r e e s ,  o r  o th e r  c o r p o r e a l  h e r e d i t a m e n t s ,  

t o  t h e  i n j u r y  o f  th e  r e v e r s i o n  or i n h e r i t a n c e ,  and i t  has  

two d i v i s i o n s  o f  g r e a t  p r a c t i c a l  im p o r tan ce ,  v o l u n t a r y  

w a s te ,  and p e r m is s iv e  w a s te .  V o lu n ta ry  w as te  i s  a c t u a l  

o r  commissive, as  by p u l l i n g  down houses ,  and a l t e r i n g  

t h e i r  s t r u c t u r e , - t h e  k in d  o f  damage which  i s  sometimes 

p ro v id ed  a g a i n s t  by ex p re s s  s t i p u l a t i o n  i io t  to  c o n v e r t  

a house i n t o  a shop ,  e t c . f P e rm iss ive  w as te  i s  a m a t t e r  

o f  n e g l ig e n c e  and o m is s io n  o n ly ,  as by s u f f e r i n g  b u i l d i n g s

22 .  Korim v .  Aswini (1921) 25 C.U.iti. 658 .



t o  f a l l  or not f o r  want o f  n ec e s sa ry  r e p a r a t i o n s ;  th e

k ind  o f  damage which, where the  c o n t r a c t  o f  t en an cy  i s

in  w r i t i n g ,  i s  a lmost  i n v a r i a b l y  provided a g a i n s t  by

exp ress  agreement to  r e p a i r .  I t  i s  n o t  w as te  to  om it

to  perform a covenant to  pu t  the  demised p re m ise s  i n t o

such r e p a i r  as A.B. had p r e v io u s ly  p u t  them i n t o .  The

a c t i o n  fo r  waste can o n ly  l i e  fo r  t h a t  which would be
23

waste  i f  t h e r e  were no s t i p u l a t i o n  r e s p e c t i n g  i t ” . But 

t h e r e  i s  ano ther  k ind  o f  u s e r  which, i n s t e a d  o f  damaging 

th e  p ro p e r ty ,  improves i t " M e l i o r a t i n g  o r  a m e l i o r a t i n g  

waste i s  such v o lu n ta r y  waste as improves t h e  demised 

p re m ise s ,  as  where a t e n a n t  pu ts  a new f r o n t  to  h i s  

house: in  r e s p e c t  o f  such w aste ,  i t  seems t h a t ,  u n l e s s  

s u b s t a n t i a l  damages be proved, th e  t e n a n t  w i l l  n o t  be 

i n t e r f e r e d  w i th  by i n j u n c t i o n .  E q u i t a b l e  w as te  c o n s i s t s  

i n  a c ts  o f  g ross  damage, u s u a l ly  the  c u t t i n g  down o f  

ornam enta l  t im ber by a t e n a n t  *Uithout impeachment o f  w a s t e * ,  

and i s  so termed because before  th e  J u d i c a t u r e  Act o n ly
2h

a Court o f  e q u i ty  took  cognizance o f  i t .  V o lu n ta ry  w a s te  

c h i e f ly  c o n s i s t s  i n  f e l l i n g  t im b e r ,  p u l l i n g  down h o u s e s ,  

opening mines or p i t s ,  o r  changing t h e  cou rse  o f  h u sban d ry .  

Whatever does a l a s t i n g  damage to  th e  f r e e h o l d  or i n h e r i t a n c e
25

i s  w a s t e . -  I f  the  t e n a n t  conver ts  a r a b l e  l a n d  i n t o  wood,

23.  W oodfal l ,  o n . c i t . T p . 679 . 
2h. Ibid.,
25. I b i d . . p . 680.



or meadow into arable, i t  is  waste; for i t  changes not 

only the course of husbandry, but creates a d iff icu lty  

in the proof of the t i t l e ;  and this would appear to be 

the case even where the act is done according to the
26

custom of the country for the purpose of amelioration".

Finucane and Ameer A l i  obse rved  t h a t  "under 

c lau se  (a) o f  s e c t i o n  1 55 (1 ) ,  to  g iv e  th e  p l a i n t i f f  a 

cause o f  a c t i o n  th e r e  must be a c o n ju n c t io n  o f  t h r e e  

d i f f e r e n t  f a c t s  -  (a) u s e r  o f  the l a n d  by th e  t e n a n t ,

(b) in a ’manner which renders it  unfit for (c) the 

purposes of the tenancy. The f ir s t  question to ascertain  

i s ,  what were the purposes for which the tenancy was 

created. In the second place, i t  has to be considered 

whether the tenant has used the land, and, i f  so, whether 

the manner in which he has used i t  renders i t  unfit for 

the purposes of the tenancy. Under the English law no 

injunction w ill be granted to restrain permissive waste. 

Similarly under the Bengal Tenancy Act, merely le ttin g  the 

land l i e  fallow or unused can hardly be said to be using 

the land in a manner which renders i t  unfit for the 

purposes of the tenancy. There must be actual user.

Again, there may be user which, instead of rendering the

26 .  I b i d . - n . 6 8 1 .



land unfit for the said purposes, may have the tenancy to
promote them. For example, a tenant, by opening irrigation

channels, may so improve,the land as to enhance considerably

the productiveness of the land. This would f a l l  under the
2 ?

head of ameliorating waste under the English Law".

A decree for ejectment under clause (a) of section

155(1) could be made only on a finding that the abuse has

resulted in rendering the land unfit for the purpose of

cultivation. It was not enough to find that a continuance

of the alleged abuse for a sufficient length of time would

produce injurious results, though an injunction might be
28

issued restraining such user in such a case. A landlord 

was not bound to sue for ejectment under th is  section.

He might content himself with the lesser remedy of a
29

perpetual injunction.

We shall now consider the contents of the notice

required to be served under section 155 upon the tenant

before an ejectment suit could be f i le d . It should:-call

upon the tenant to remedy the misuse complained of, and

should further ca ll upon him to nay compensation for the 
30

misuse. Where a notice did not require the tenant to

27. M. Finucane and Ameer A l i y o p . c i t . , p . 6^8 .
28. N r ip en d ra  v. J o ^ e n d ra , A.I.K# 1933 C a l . 890 .
29 . M. Finucane and Ameer A l i ,  o p . c i t . , p . 6^ 9 .
30 .  Boidya v. Ghisue (1903) I.L.R. 30 C a l .  1063 a t  1065*



remedy the misuse, though upon evidence it was found
t h a t  i t  was capable  o f  remedy, but only  asked f o r

31
compensation  to  remedy th e  m isuse ,  i t  was h e ld  t h a t  t h e

n o t i c e  was not i n  accordance w i th  th e  r e q u i r e m e n t s  o f

s e c t i o n  155 , so t h a t  the  s u i t  was no t  m a in t a in a b l e  and a

c la im  fo r  compensation cou}.d not  be allowed* A n o t i c e

which o m it ted  to  claim compensation, e i t h e r  i n  a d d i t i o n

o r  as an a l t e r n a t i v e  to  the  demand on th e  t e n a n t  to
32

remedy th e  misuse or b reach ,  was i n v a l i d .  A n o t i c e

which r e q u i r e d  th e  t e n a n t  to su r ren d e r  th e  l a n d ,  even

i f  he remedied the  b re ach  and p a id  compensation was h e ld  
33 ,

i n v a l i d .  Where a s u i t  f a i l e d  from i n s u f f i c i e n c y  o f  

n o t i c e ,  th e  p l a i n t i f f  was not e n t i t l e d  to  any o f  th e  

a n c i l l a r y  r e l i e f s  c laimed in  th e  p l a i n t .  Thus when a 

s u i t  fo r  e jec tm en t  from c e r t a i n  land  was f i l e d  under 

s e c t i o n  155 , but the  p l a i n t  a lso  c o n ta in e d  o t h e r  p r a y e r s ,  

namely f o r  a d e c l a r a t i o n  t h a t  th e  de fendan t  had no r i g h t  

to  b u i ld  houses on the  l a n d  and f o r  an i n j u n c t i o n  to  

remove th e  houses a l r e a d y  b u i l t  t h e re o n  and th e  s u i t  f o r
3^

e jec tm en t  f a i l e d  fo r  i n s u f f i c i e n c y  o f  n o t i c e ,  i t  was h e ld  

t h a t  th e  p l a i n t i f f  was n o t  e n t i t l e d  to  t h e  d e c l a r a t i o n  •y."

31 .  Shlb v .  Benin (1922) 27 C.W.K. l ¥ f .
32. M aharaja  Bahadur v .  Makhan A .I .R .  1919 Cal.590*
3 3 .  K a l i  v .  K a l i  (1916) 23 C.W.N. 569.
3^-, Per shad v .  Ram ( l8 9 l+') I .L .R .  22 C a l .  77*



as  p ra y ed  f o r .  Where a l a n d l o r d  se rv e d  a n o t i c e  on a 

t e n a n t  c a l l i n g  upon him to  f i l l  up an e x c a v a t io n  which 

th e  t e n a n t  had made in  c e r t a i n  land  or t o  pay com pensa tion  

i n  t h e  a l t e r n a t i v e  or f a i l i n g  e i t h e r ,  to  q u i t  th e  l a n d ,
35

i t  was h e ld  t h a t  the  n o t i c e  was not  bad i n  law, m ere ly

because  th e  compensation was demanded i n  t h e  a l t e r n a t i v e .

I f  t h e  m isuse  complained o f  i n  a n o t i c e  was, i n  f a c t ,

i n c a p a b le  o f  remedy, th e  n o t i c e  was s u f f i c i e n t ,  a l th o u g h

i t  d id  no t  r e q u i r e  the  t e n a n t  to  remedy th e  m isuse  and a

s u i t  based  on such a n o t i c e  d id  not f a i l  f o r  want o f  a 
36

p ro p e r  n o t i c e .  A n o t i c e  was not bad m ere ly  because i t  

in c lu d e d  some la n d  which, i t  t r a n s p i r e d ,  th e  t e n a n t  d id  

no t  ho ld  under the  l a n d l o r d ;  nor was i t  bad because  t h e r e  

was a s l i g h t  e r r o r  as  t o  d e s c r i p t i o n  or  a r e a  o f  th e  h o l d i n g ,
37

th e  t e n a n t  n o t  being m is le d  by. such m i s d e s c r i p t i o n .  But
38

e x c lu s i o n  o f  a p a r t  o f  the  l a n d  from t h e  n o t i c e  was f a t a l .

The p r o v i s i o n  f o r  s e rv in g  n o t i c e  b e fo re  f i l i n g  a 

s u i t  f o r  e jec tm en t  under s e c t i o n  155(1) on th e  ground o f  

m isuse  o f  la n d  and breach  o f  c o n d i t i o n  i n  t h e  l e a s e  was

35* Boidva v .  Ghisu (1902) I1L.R. 30 C a l .  1063. 
36 .  Benin  v .  S ib > (1917) ^3 I .C .  801. 
37* Shama t .  Uma (1897) 2 C.W.N. 106. 
38 .  Bodardo.ja v .  A jj . iud d in , A .I .R .  1929 C a l . 6 5 l .



borrowed from th e  (Eng l ish )  conveyancing and Law o f
39

P ro p e r ty  A ct ,  1881. The d i f f e r e n c e  between  s e c t i o n  155

o f  t h e  Bengal Tenancy Act and s e c t i o n  14 o f  t h e  conveyancing

A ct ,  1881 was cons ide red  by th e  High C ourt  i n  Per shad v .  
bQ

Ram. I n  t h a t  case T reve lyan  J . , o b s e r v e d : -  "Our a t t e n t i o n  

has been c a l l e d  to  an E n g l i s h  s t a t u t e  from which the  f i r s t  

p o r t i o n  o f  s e c t i o n  155 has been t a k e n ,  namely, s e c t i o n  

14 o f  th e  conveyancing and Law o f  P ro p e r ty  Act,  1881. The 

words o f  t h e  f i r s t  p o r t i o n  o f  t h a t  s e c t i o n  a re  p r a c t i c a l l y  

th e  same as th o se  o f  t h e  f i r s t  p o r t i o n  o f  s e c t i o n  155 , 

bu t  th e  l a t t e r  p o r t i o n  o f  s e c t i o n  lb  o f  th e  E n g l i s h  

s t a t u t e  i s  wholly  d i f f e r e n t ,  and i s  i n t e n d e d  f o r  an 

e n t i r e l y  d i f f e r e n t  purpose from th e  l a t t e r  p o r t i o n  o f  

s e c t i o n  155 , which p ro v id e s  fo r  th e  n a t u r e  o f  t h e  d e c r e e . . . . .  

The f i r s t  p o r t i o n  o f  s e c t i o n  155 i s  d i r e c t l y  c o n t r o l l e d

by th e  second  p o r t i o n  o f  i t ,  ............ I f  t h e r e  sh o u ld  be mo

l o s s  to  t h e  l a n d l o r d ,  t h e r e  should  be no e je c tm e n t  o r  

c la im  f o r  compensation, and i f ,  as a m a t t e r  o f  f a c t ,  t h e  

l a n d l o r d  does not  lo se  any money by t h i s  u s e  o f  th e  l a n d ,  

a p a r t  from th e  removing o f  the  p r o p e r t y ,  t h e  r e s u l t  would

39.  S ta tem en t  o f  o b j e c t s  and reason s  o f  t h e  B i l l  o f  1883, 
p a r a .  120 = Selections, p . 213; Per shad  v .  Ram (1894)
I .L .R .  22 Cal .  77 a t  81.

40. I b i d . ,



b l
be t h a t  t h e r e  would be no e je c tm e n t” • In  o t h e r  words

the  In d ia n  and E n g l i s h  s t a t u t e s  a re  n o t  i n  nar  i  m a t e r i a ,

and ’Accepting a v e r b a l  s i m i l a r i t y  between a p o r t i o n  o f

s e c t i o n  155 o f  t h e  Tenancy Act and a p o r t i o n  o f  s e c t i o n  1*+
k-2

o f  th e  E n g l i s h  s t a t u t e ,  they  do no t  r u n  on p a r a l l e l  l i n e s . 11 

They a r e ,  however, s i m i l a r  i n  t h e i r  main f e a t u r e s .  Both

o f  them 11 suspend th e  r i g h t  o f  f o r f e i t u r e  a l t o g e t h e r  u n t i l

a c e r t a i n  n o t i c e  has been g iven ,  du r ing  t h e  ru n n in g  o f  

which the  l e s s e e  has a lo cu s  n e n i t e n t i a e  g r a n te d  to  him;

and n e x t ,  even a f t e r  the n o t i c e  has been g iv en  and has

not been complied w i th ,  th e y  a f f o r d  th e  texxant r e l i e f  

on te rm s" .

In  a s u i t  fo r  e jec tm en t  on th e  ground o f  t h e  

misuse o f  th e  l a n d  t h e  claim  o f  the l a n d l o r d  must in c lu d e  

a l l  the  lands comprised i n  th e  ten an c y .  I f  t h e r e  was a 

misuse o f  a p o r t i o n  o f  th e  lan d ,  th e  l a n d l o r d s  r i g h t  to  

e j e c t  must be e x e r c i s e d  i n  r e s p e c t  o f  th e  whole h o ld in g .

He could  no t  b r in g  a s u i t  fo r  e je c tm e n t  o n ly  from t h e  

p o r t i o n  which was a c t u a l l y  misused. I f  t h e  whole o f  t h e  

lan d  forming t h e  tenan cy  was in c lud ed  i n  t h e  s u i t  i n  

e jec tm en t  but t h e r e  was an u n d e r s ta te m e n t  o f  th e  a r e a ,

^ l . - I b i d . , p . 81 . 
k2. I b i d . ,  p . 85.
*+3* Edgar Foa, o n . c i t . , p . 127.
Mt. P r a b h a t i  v .  Tarak (19^1) C.W.N. 786 a t  788; 

Kamaleswari v .  H arbu l labh  (1905) 2 C .L . J .  369 .



t h e  d e f e c t  would not  be f a t a l .  But i f  a p a r t  o f  th e  

te n a n c y  was excluded from the  s u i t  and o f  such p a r t  t h e  

defendant* were i n  p o s s e s s i o n  as t e n a n t s  u nder  th e  p l a i n t i f f
*+5

th e  p l a i n t i f f  could  n o t  o b t a i n  a d ec ree  i n  th e  s u i t .

S u i t  by c o - s h a re r  l a n d l o r d . -  P r i o r  to  th e  Bengal 

Tenancy (Amendment) Act,  I 928 a c o - s h a r e r  l a n d l o r d  was 

n o t  competent to  o b t a i n  a p a r t i a l  e j e c tm e n t  o f  a r a i v a t  

to  th e  e x t e n t  o f  h is  s h a r e ,  u n l e s s  the ten an cy  was 

d e te rm in ed  by a l l  t h e  c o - s h a r e r s .  I t  was b e l i e v e d  t h a t  

such  a r i g h t  was b a r re d  by s e c t i o n  188 o f  th e  A ct ,  u n d e r  

which j o i n t  l a n d lo r d s  had to  an t  c o l l e c t i v e l y  o r  by a 

common a g e n t .  That s e c t i o n  r a n  as f o l l o w s s -

11188 . Where two o r  more pe rso n s  a r e  j o i n t  l a n d l o r d s  
a n y th in g ,  which th e  l a n d l o r d  i s  under t h i s  Act r e q u i r e d  o r  
a u t h o r i s e d  t o  do, must be done e i t h e r  by b o th  o r  a l l  th o s e  
p e r s o n s  a c t in g  t o g e t h e r ,  o r  by an agen t  a u t h o r i s e d  t o  a c t  
on b e h a l f  o f  bo th  or  a l l  o f  them".

b7
But i t  was he ld  in  H ar i  v .  Ram t h a t  s e c t i o n  188 was no

bar to  a s u i t  f o r  e je c tm e n t  by one o f  th e  c o - s h a r e r  

l a n d l o r d s ,  when the  s u i t  was brought f o r  e je c tm e n t  under  

th e  g e n e r a l  law o f  c o n t r a c t  on the  ground o f  b re ach  o f  t h e  

c o n d i t i o n s  o f  th e  l e a s e  by th e  t e n a n t .  To quo te  P r in s e p  

and H i l l .  J . J . ,  -  "The r i g h t  under which t h e  p l a i n t i f f  

sues  i s  no t  a t h in g  which she, as laxxdlord, i s ,  u nder  th e

*+5« Bodardo.ia v .  A.ii.iuddin A .I .R .  I 929 C a l .  651*
■̂6 . Gholam v .  K ha iran  (190^-) I .L .R .  31 C a l .  786; Go b ind  v* 

Kami.iuddi (1905) 9 C.W.E. c c x lv i .  
b7. (1892) I .L .R .  19 C a l .  5^1.



Bengal Tenancy Act, required or authorised to do. The
s u i t  i s  brought under the  c o n t r a c t  law  on b re ach  o f  th e

c o n d i t io n s  o f  a l e a s e  by th e  t e n a n t " .  In  t h a t  case  t h e

defendan t  was a t e n a n t - a t - w i l l  o f  n i . i - . io te  lan d s  and had,

i n  c o n t r a v e n t io n  o f  h is  l e a s e ,  cu t  down t r e e s ,  e x c av a ted

a tank  and o th e rw ise  re n d e red  th e  l a n d  u n f i t  f o r  t h e
^9 50

purposes  o f  the  tenancy .  As n o th ing  in  Chaper V and VI
51

o f  th e  Act a p p l ie d  to  such l a n d s ,  t h e  t e n a n t  was l i a b l e

to  e jec tm en t  under the law o f  c o n t r a c t  and th e  p r o v i s i o n s

o f  s e c t i o n  188 , t h e r e f o r e ,  did no t  ap p ly .

But the  p o s i t i o n  was d i f f e r e n t  u nder  t h e

Amending Act o f  I 928. Under p rov iso  ( i i i )  to  s e c t i o n

188 i t  was p o s s ib l e  fo r  a c o - sh a re r  l a n d l o r d  to  i n s t i t u t e

a s u i t  f o r  e jec tm en t  by impleading th e  o t h e r  c o - s h a r e r s
52

as defendan ts  i n  the  manner i n d i c a t e d  i n  s e c t i o n  1 *̂8a  w i th

an o p t io n  to them to  become c o - p l a i n t i f f s .  P ro v iso  ( i i i )

to  s e c t i o n  188 r a n  t h u s : -

11 P rovided t h a t  one or more c o - s h a r e r  l a n d l o r d s ,  
i f  a l l  the  o th e r  co - sh a re r  l a n d lo rd s  a r e  made p a r t i e s  
defendan t  to  the  s u i t  o r  p roceed ing  i n  manner p ro v id ed  
i n  su b -sec t io n s  (1) and (2) o f  s e c t i o n  lb8A and a r e  g iv e n  
the  o p p o r tu n i ty  o f  j o in in g  in  the  s u i t  o r  p ro c eed in g  as

Jt8 . l h i f l . ,  p . 5*6.
h-9* This chaptH1 d e a l t  w i th  occupancy r a i v a t s .
50. This chaptd? d e a l t  w i th  non-occupancy r a i v a t s . 
511 The Bengal Tenancy Act,  1885, s e c . l l 6 .
52. Supra , p p . 526- 27 .



c o - p l a i n t i f f s  or c o - a p p l i c a n t s ,  m ay .  b r in g  a s u i t
for ejectment of a tenant on the grounds specified i n . . .  
clause(b) of section 18, section 25, or clause(b), or clause
(c) of section b b .  "

53
In  term s o f  t h i s  amendment i t  was h e ld  i n  Jerm an v .  Ram 

t h a t  a c o - s h a r e r  who had made th e  o t h e r  c o - s h a r e r  l a n d l o r d s  

p ro  forma d e fe n d a n ts  i n  th e  s u i t  f o r  e je c tm e n t  was e n t i t l e d  

t o  g e t  a d e c re e  f o r  r e c o v e ry  o f  p o s s e s s i o n  o f  th e  p r o p e r t y  

to  the  e x t e n t  o f  h i s  s h a r e  j o i n t l y  w i th  th e  p r o - forma 

d e fe n d a n ts  i n  th e  s u i t .

Measure o f  com pensa t ion . ;-  The com pensa tion  to  be 

awarded i n  t h e  d e c re e  un d er  s u b - s e c t i o n  (2 ) o f  s e c t i o n  155 

o f  th e  Act was f o r  t h e  i n j u r y  caused to  t h e  l a n d l o r d  f o r  

m isuse  or b reach .  "The n a t u r a l  and o b v ious  way to  a s s e s s  

com pensa tion  f o r  th e  b re ach  o f  covenant i s " ,  s a i d  

B r e a c h c r o f t  J . ,  " to  compare the p o s i t i o n  o f  t h e  l a n d l o r d  

b e fo re  th e  b reach  w i th  h i s  p o s i t i o n  a f t e r  th e  b re ach ,  and 

th e  measure o f  com pensa tion  w i l l  be t h e  e x t e n t  to  which 

he has been p r e j u d i c i a l l y  a f f e c t e d  by th e  b re ach .  I f  he 

has n o t  been p r e j u d i c i a l l y  a f f e c t e d ,  r e a s o n a b l e  com pensa tion
5b

can no t  be a n y th in g  more t h a n  a nominal  sum". S i m i l a r l y
55

in Krishna v. Mohendra where a suit was brought for breach 

of a covenant not to excavate a tank, only nominal damages

53. (1933) 58 C .L . J .  133.
5b. Keshab v .  Jnanendro  (191**) 20 C .L . J .  332 a t  337*
55. (1921) 25 C.W.N. 930 a t  933.



were awarded, in view of the fact that the tank
constituted an improvement of the property and supplied

good drinking water to the people of the v illa g e . The

two dasses of contingencies, namely, misuse of the land

and breach of a condition were placed in the same category

in so far as the assessment of reasonable compensation was 
56

concerned.

Loss of right of landlord to eject a ra ivat*

When a raivat had incurred forfeiture of the tenancy by 

reason of misuse of the land or breach of condition, his 

landlord was entitled to eject him but he might lose th is  

right by acquiescence or waiver.
Regarding the acquiescence of a landlord it  was

57
held in a number of cases that, i f  he stood by and allowed

the tenant to continue to misuse the land, he could not

afterwards turn round and seek to eject him or interfere
58

with him on that ground. In kovna v. Runikun. where a 

landlord allowed the conversion of agricultural land in.;to

56. Keshab v .  Jnanendro (191*0' 20 C .L . J .  332.
57* Banee v. Joy K is hen (186 9) 12 W.R. ^95; Shib v. B amain 

(1871) 15 W.R. 360 at 362; Peter kicholl v. Tarinee 
(1875) 23 W.R. 298 ; Kedar v. Khettur (1880) I.L.R. 
o Cal* 3*+; Prosunno v. Jagun (1881) 10 C.L.R. 25; 
kovna v. Run ikun (1882) I.L.R. 9 Cal. 6Q9 .

58. Ibid. ,



a mango grove ,  s tood by and a l low ed  th e  t e n a n t  to  spend 

h is  la b o u r  and c a p i t a l  upon the  l a n d ,  -w i thou t  t a k in g  any 

a c t i o n  in  th e  m a t t e r ,  i t  was h e ld  t h a t  t h e  c o u r t  would n o t  

a s s i s t  him w ith  an o rd e r  o f  i n j u n c t i o n  a f t e r  th e  l a p s e
59

o f  a c e r t a i n  t im e .  In  Banee v .  Joy  K ishen  a l a n d l o r d  was

not a l low ed  to  t u r n  th e  t e n a n t  ou t  o f  th e  l a n d  when he

had s to o d  by and allowed him to  e r e c t  nucca  b u i l d in g s  on

the  l a n d ,  w ithou t  any o b j e c t i o n  w h a tev e r ,  a l th o u g h  i n  t h e

k a b u l i a t  t h e r e  was a s t i p u l a t i o n  r e s t r a i n i n g  th e  t e n a n t
60

from b u i l d in g .  In  Shib v .  Bamun i t  was s a i d  t h a t ,  i f  a

l a n d l o r d  remained p a s s iv e  and took  no o b j e c t i o n  to  t h e

e r e c t i o n  o f  a b r i c k  house, he could  no t  t h e r e a f t e r  be

heard  to  say t h a t  the t e n a n t ' s  a c t  was u n a u t h o r i s e d .
61

P a te r  N ic h o l l  v .  T ar in ee  i t  was h e ld  t h a t  th e  co n t in u o u s

use  o f  l a n d  fo r  the purpose o f  making b r i c k s  fo r  a p e r io d

o f  twenty  f i v e  y e a rs  would r a i s e  a p re su m p t io n  o f

acq u ie scen ce  on the  p a r t  o f  th e  l a n d l o r d .  In  S in s a r a n
62

Coal S y n d ica te  v .  Indra  where the p l a i n t i f f  s to o d  by w h i le  

mining o p e r a t i o n s  were in  p r o g r e s s ,  he co u ld  n o t  s u b s e q u e n t ly  

complain  t h a t  such o p e r a t io n s  r e n d e re d  t h e  l a n d  u n f i t  f o r  

c u l t i v a t i o n .

59. ( I 869) 12 W.R. *+95.
60. (1871) 15 W.R. 360 a t  362.
61 . (1875) 23 W.R. 298 .
62. (1905) 10 C.W.iv. 173.



The r i g h t  o f  a l a n d lo r d  might a l s o  be l o s t  by 

conduct  amounting t o  a waiver o f  th e  f o r f e i t u r e .  In
63

England th e  " c o u r t s  o f  law always l e a n  a g a i n s t  f o r f e i t u r e ;  

t h e r e f o r e ,  whenever a l a n d lo rd  means to  t a k e  advan tage  o f  

any b reach  o f  covenant o r  c o n d i t io n  so t h a t  i t  would 

o p e r a t e  as a f o r f e i t u r e  o f  the  l e a s e ,  he must t a k e  c a r e  

n o t  to do any th ing  which may be deemed an acknowledgment 

o f  the  con t inuance  o f  th e  tenancy ,  and so o p e r a t e  as a 

w aive r  o f  th e  f o r f e i t u r e .  Merely l y in g  by and w i t n e s s i n g  

th e  b reach  i s  no w a iv e r ;  some p o s i t i v e  a c t  must be done.

The g e n e r a l . r u l e  i s ,  t h a t ,  i f  a l e s s o r ,  o r  o t h e r  p e r s o n  

l e g a l l y  e n t i t l e d  to  the  r e v e r s i o n ,  knowing t h a t  a f o r f e i t u r e  

has  been in c u r r e d  by the breach  o f  any covenan t  o r  c o n d i t i o n ,  

does any a c t  whereby he acknowledges t h e  co n t in u an ce  o f  

t h e  ten an cy  a t  a l a t e r  p e r io d ,  he th e r e b y  waives  such  

f o r f e i t u r e .  Thus, th e  fo l low ing  a c t s  amount to  a w a iv e r* -  

Demand o f  r e n t  a c c ru in g  due a f t e r  the f o r f e i t u r e ,  i f  t h e  

demand be a b s o lu te  and u n q u a l i f i e d .  A cceptance  o f  r e n t  

a c c ru in g  due a f t e r  t  he f o r f e i t u r e .  Such an  a c c e p ta n c e  

o p e r a t e s ,  as a m a t t e r  o f  law to waive a l l  f o r f e i t u r e s  

th e n  known to  th e  l e s s o r ,  n o tw i th s ta n d in g  any p r o t e s t  on 

h i s  p a r t  a g a in s t  such  w a ive r ;  but th e  su b seq u en t  r e c e i p t

6 3 . The r e p o r t  o f  th e  Rent Law Commission, 1880, p a r a . 3 ^ ;
S reem uttva  v .  Bhvrub (1876) 25 W.R. 14*7 a t  I t o .



of rent due prior to the forfeiture is no waiver. Action
f o r  r e n t  accru ing  due a f t e r  t h e  f o r f e i t u r e ,  o r  d i s t r e s s

6 *+
fo r  r e n t ,  a l so  amount to  w a ive r" .

Accordingly  i t  was he ld  by t h e  C a l c u t t a  High 

C ourt ,  adop ting  the  E n g l i s h  p r i n c i p l e ,  t h a t  a l a n d l o r d  

who accep ted  r e n t  from b i s  t e n a n t  su b seq u en t  t o  t  he d a te  

o f  f o r f e i t u r e  must be h e ld  to  have waived  h i s  r  i g h t  to
65

e je c tm e n t ,  n o tw i th s ta n d in g  th e  p r o t e s t  o f  t h e  l a n d l o r d

t h a t  such accep tance  was w i th o u t  p r e j u d i c e  to  h i s  r i g h t  
66

o f  f o r f e i t u r e .  S im i l a r ly  i f  he sued h i s  t e n a n t  f o r  r e n t  

due subsequent to  th e  d a te  of the  f o r f e i t u r e ,  he l o s t
67

h i s  r i g h t  to  e j e c t .  B ut ,  as th e  t e n a n t  c o n t in u e d  to  be

a t e n a n t  up to th e  d a te  f ix e d  in  the  d e c re e  under  s e c t i o n

155 of  the Bengal Tenancy act for th e  performance o f  the

o b l i g a t i o n  imposed on him th e r e b y ,  t h e  i n s t i t u t i o n  o f  a

s u i t  fo r  r e n t  fo r  a r r e a r s  accru ing  up to  t h a t  d a te  d id
68

not  o p e ra te  as a waiver o f  f o r f e i t u r e .  I f ,  a f t e r  o b t a i n i n g  

a dec ree  fo r  e jec tm en t ,  th e  l a n d lo r d  sued  f o r  a r r e a r s  o f  

r e n t  fo r  a p e r io d  p r i o r  to  th e  e je c tm e n t  d e c r e e ,  i t  was

6*+. W oodfal l ,  on. c i t . . 360.
65.  K a l i  v .  F u z l e ^ n l i  (1883) I .L.R. 9 C a l .  8*6.
66. B .h .Railway v .  Farm Balmukunda (1923) 80 I .C .  200 and 

th e  cases  c i t e d  t h e r e i n .
6 7. J o g e s h a r i  v .  Mahomed Ibrahim (1886) I .L .R .  l*f C a l .  33 .
68. Syam v .  S a t i  h a th  (1916) 2b C .L . J .  523 a t  532.



69held that there was no question of waiver and ejectment
should be allowed. He could sue for ejectment on further

70
breaches o f  the condition of the le a se .  Receipt o f  rent

was not in i t s e l f  a waiver of every previous fo r fe i tu re ;
71

i t  was only evidence of a waiver.

To constitute waiver, knowledge o f  the r ig h t  was
72

e s s e n t ia l .  In Dhanukdhari v. Rathima, i t  was said that  

there could be no waiver unless the person against whom 

the waiver was claimed had f u l l  knowledge of his r ights  

and of the facts  which would enable him to take e f f e c t iv e  

action for the enforcement of such r ig h ts .  In Swarnamovee
73

v » Aferaddi the views o f  Parker J. exoressed in Mathews v.
W ~

Smallwood was followed. In the la t t e r  case the learned  

Judge said: !,Waiver of a r ight o f  re-*entry can only occur 

where the le s so r ,  with knowledge of the fac ts  upon which 

his r ight to re-enter ar ises ,  does some unequivocal act  

recognizing the continued existence of the le a se .  I t  i s  

not enough that he should do that which recognizes or •

6 9 . Mansar v .  Abdul (19C9) 10 C.L.J. 187#
70. Dulli  v .  Me her (18o7) 8 W.R. 13§.
71. Chunder v. Sirdar (1872) 18 W.R. 218.
72. (1907) 11 C.W.IM. , 8^8 .
73. A.I.R. 1932  Cal. 787.
7^. (1910) 1 Ch. 777j followed in F u l le r 1 s Theatre v. Rofe

(19^3) A.C. ^35 quoted in Swarnamovee v. Aferaddi A.I.R.
1932 Cal. 787.



ap p e a rs  to  r e c o g n iz e ,  th e  con t inued  e x i s t e n c e  o f  th e  

l e a s e ,  u n l e s s  a t  th e  time when th e  a c t  i s  done, he has 

knowledge o f  th e  f a c t s  under which or from w hich ,  h i s  

r i g h t  o f  r e - e n t r y  a ro se  . The q u e s t i o n  w hether  t h e r e  

has been a waiver in  such  a case i s  one o f  law , and th e
75

onus i s  on th e  l e s s e e  to  adduce some ev id en c e  o f  th e

l e s s o r ' s  knowledge, and p roo f  o f  an a c t  showing r e c o g n i t i o n

o f  the  te n a n c y ,  does not  jrhrow the  onus o f  p ro v in g  want

o f  knowledge o f  th e  l e s s o r 1' .  An o b j e c t i o n  t h a t  f o r f e i t u r e

had been waived might be tak en  in  p ro c eed in g s  i n  e x e c u t io n
76

o f  the  d ec ree  f o r  e je c tm e n t .

L i m i t a t i o n  in  e jec tm en t  s u i t s . -  The Bengal

Tenancy n e t ,  1885 d id  not p rovide  any p e r io d  o f  l i m i t a t i o n

f o r  a s u i t  f o r  e je c tm e n t  o f  a t e n a n t  on th e  ground o f

m isuse  o f  th e  l a n d .  So th e r e  were some doub ts  on th e

q u e s t i o n  whether  l i m i t a t i o n  was two y e a r s  under  A r t i c l e

32 o f  th e  second schedu le  o f  the  L i m i t a t i o n  A ct ,  1877 (now

Article 32 o f  th e  f i r s t  schedule  o f  th e  L i m i t a t i o n  A ct ,  1908)

o r  s i x  y e a r s  under A r t i c l e  120 o f  t h a t  A ct ,  (now A r t i c l e

120, F i r s t  Schedule o f  th e  L im i t a t i o n  A ct ,  1908) .
77

In  Soman v .  R a g h u b i r . i t  was held

75. Dhanukdhari v .  Aathima (1907) 11 C.W.N. 8^ 8 .
76. S.vam v .  S a t i n a t h  (1916) 21 C.V/.n. 776  = 2b C .L . J .  523.
77. ( I 8 9 6 ) I .L .R .  2b C a l .  160.



t h a t  a s u i t  brought under s e c t i o n  2 5 , c l a u s e ( a )  and

sect ion  155 o f  the Bengal Tenancy Act, for the ejectment

o f  a t e n a n t  and removal o f  t r e e s  p l a n t e d  by him on la n d

le a s e d  o u t  f o r  a g r i c u l t u r a l  pu rposes ,  was governed by

a r t ic le  32 ,  Schedule I I  o f  the Limitation Act, 1877*

In that case the learned Judges exurbssed themselves in
78

the fo l lo w in g  t e r m s : -

"We n o t i c e  t h a t  t h e  l e g i s l a t u r e ,  i n  e n a c t in g  th e  

Bengal Tenancy Act p ro v id ed  one y e a r ' s  l i m i t a t i o n  fo r  a 

s u i t  to  e j e c t  a r a i v a t  on account o f  a b reach  of  c o n d i t i o n  

i n  r e s p e c t  o f  which t h e r e  i s  a c o n t r a c t  e x p r e s s ly  

p ro v id in g  t h a t  e je c tm e n t  s h a l l  be th e  p e n a l t y  of  such 

b reach ;  t h a t  i s  to  say, f o r  a s u i t  under  c l a u s e (b )  o f  

s e c t i o n  25 o f  th e  Act. They o m it ted  to  p ro v id e  i n  t h a t  

Act any l i m i t a t i o n  f o r  a s u i t  under c l a u s e ( a )  o f  t h a t  

s e c t i o n ,  and they may p o s s i b l y  have c o n s id e re d  t h a t  th e  

g e n e ra l  law which p ro v id e s  two y e a r s '  l i m i t a t i o n  s u f f i c i e n t l y  

d e a l t  w i t h  t h a t  c a se .  I f  i t  were o th e r w is e ,  t h e r e  would 

be an e x t r a o r d i n a r y  d i f f e r e n c e  between th e  p e r io d s  p ro v id ed  

i n  the  one case f o r  a s u i t  where t h e r e  i s  a w r i t t e n  c o n t r a c t ,  

and i n  th e  o th e r  f o r  a s u i t  o f  a s i m i l a r  n a t u r e  where 

t h e r e  i s  no w r i t t e n  c o n t r a c t .  Moreover, a p a r t  from t h e  

words o f  the  s e c t i o n ,  i t  i s  obvious t h a t  i n  a case o f  t h i s  

k in d  one would expec t  to  f i n d  the  l e g i s l a t u r e  f i x i n g  a

7 8 . J b i d . , p . l 6 2 .



c o m p ara t iv e ly  s h o r t  p e r io d  o f  l i m i t a t i o n ,  as g r e a t  

ha rdsh ips ' -  might be done to  a t e n a n t  i f  h i s  l a n d l o r d  

were to  s t a n d  by and t a k e  no s te p s  u n t i l  c lo s e  upon t h e  

e x p i r a t i o n  o f  a long p e r io d  o f  l i m i t a t i o n .

!tWe have been to  some e x te n t  p r e s s e d  by two 

d e c i s i o n s  o f  D iv i s io n  Benches o f  t h i s  C o u r t .  The f i r s t
79

i s  the d e c i s i o n  in  th e  case  o f  Keddar Math v .  K h e t tu r  P a l .
80

and th e  second t h a t  o f  Gunesh v. Gondour. In  n e i t h e r  

o f  th o s e  ca ses  i s  any r e a s o n  g iven  f o r  t h e  c o n c lu s io n  a t  

which th e  Court  a r r i v e d  t h a t  a r t i c l e  32 was i n a p p l i c a b l e .  

Moreover th o s e  cases  are  no t  cases under  t h e  Bengal Tenancy 

Act, o r  c a ses  e x a c t ly  o f  the  c la s s  t o  which th e  p r e s e n t  

case b e lo n g s .  I f  we found t h a t  they  were i d e n t i c a l  w i th  

th e  p r e s e n t  ca se ,  we shou ld  have been bound to  r e f e r  th e  

m a t t e r  to  a F u l l  Bench, but  we t h i n k  i t  u n n e c e s s a ry  to  do 

so h e re .  This s u i t  was brought under  s e c t i o n  25, c l a u s e ( a )  

and s e c t i o n  155 o f  the  Bengal Tenancy Act,  and the  q u e s t i o n  

i s  whether a s u i t  o f  t h a t  k ind  comes w i t h i n  a r t i c l e  32  o f  

th e  L i m i t a t i o n  Act. That q u e s t io n  has never y e t ,  as f a r  

as we know, been dec ided .  We t h i n k  t h a t  i t  does come 

under  a r t i c l e  32u .
81

In  Sharp on v .  Joggesu r  a s u i t  was b rough t  by t h e

79. (1880) I .L .R .  6 C a l .  3k.
80. (1882) I .L .R .  9 Cal.  i k l .
81. (1899) I .L .R .  26 C a l .  56k F .3 .



l a n d l o r d  a g a in s t  th e  t e n a n t  under s e c t i o n  1 55 f o r

e jec tm en t  and compensation;  the  p l a i n t i f f  a l l e g e d  t h a t  t h e

defendan t  had ex c av a ted  a tan k  on th e  l a n d  r e n d e r in g  i t

u n f i t  f o r  the  pu rp oses  o f  th e  ten an c y ,  and he, t h e r e f o r e ,

prayed t h a t  t h e  defendan t  might be d i r e c t e d  to  f i l l  up th e

t a n k  and to  pay damages, f a i l i n g  which th e  c o u r t  m ight

award khas p o s s e s s i o n  o f  th e  lan d  to  t h e  p l a i n t i f f #  The

defendan t  u rg e d  i n t e r  a l i a  t h a t  the  s u i t  was b a r r e d  by

l i m i t a t i o n ,  inasmuch as i t  was brought  more th a n  2 y e a r s

a f t e r  the d a te  o f  th e  ex c a v a t io n  o f  th e  tank* The lower

c o u r ts  o v e r r u l e d  the  o b j e c t i o n  o f  th e  d e f e n d a n t ,  being

o f  o p in io n  t h a t  the  s u i t  was governed by a r t i c l e  120 o f

schedu le  I I  o f  th e  L i m i t a t i o n  Act,  1877 (now a r t i c l e  120,

F i r s t  Schedule o f  th e  L i m i t a t i o n  Act,  1908) which p ro v id e d

a p e r io d  o f  s i x  years#  They a c c o rd in g ly  d e c re e d  th e

p l a i n t i f f ' s  s u i t#  On app ea l  to t h e  High C ou r t ,  the

q u e s t io n ,  whether a r t i c l e  3 2 , as u rged  by th e  d e f e n d a n t ,

o r  a r t i c l e  120 as contended by th e  p l a i n t i f f  a p p l i e d  to
82

th e  c a se ,  was r e f e r r e d  to  a F u l l  Bench# I t  was h e ld  t h a t  

a r t i c l e  32 a p p l i e d  and th e  s u i t  was b a r r e d .  In  d e l i v e r i n g  

th e  Judgement o f  th e  Court  Maclean C .J .  obse rved  as
83

fo l lo w s

"The pr im ary  r e l i e f  sought was i n  e f f e c t  a

82# I b i d #*
83# I b i d . # p . 566.



mandatory injunction directing the defendant to fill up
t h e  tank  in  q u e s t io n  and to  pay th e  p l a i n t i f f  com pensa tion

fo r  h is  a l l e g e d  w rongfu l  a c t ;  th e  secondary  r e l i e f  was 
We say secondary ,  fo r  th e  e j e c tm e n t  

f o r  ejectmenU/tfas n o t  to  fo l low ,  and c o u ld  n o t  fo l lo w ,

save upon f a i l u r e  o f  th e  defendan t  to  f i l l  up th e  t a n k

and make the  compensation;  i t  was c o n t in g e n t  on t h a t

f a i l u r e .  For the  t o r t  complained o f ,  th e  p l a i n t i f f  had

t h r e e  rem ed ies ,  (1 ) damages, (2 ) a m andatory  i n j u n c t i o n ,

and (3 ) e je c tm e n t ,  c o n t in g e n t  upon th e  t e n a n t  no t  complying

w i th  c e r t a i n  c o n d i t i o n s .  This being  t h e  n a t u r e  o f  h i s

s u i t ,  under which a r t i c l e  o f  the L i m i t a t i o n  Act does t h e

case come? I f  under a r t i c l e  32, the p l a i n t i f f  i s  barred;

i f  under a r t i c l e  1 2 0 , he i s  n o t .

" A r t i c l e  32 i s  as fo l lo w s :  ' a g a i n s t  one who having  

a r i g h t  to  use p r o p e r ty  f o r  s p e c i f i c  p u rp o se s  p e r v e r t s  i t  

to  o th e r  p u r p o s e s ' .  As a g e n e ra l  p r i n c i p l e ,  i n  c o n s t r u in g  

t h i s  Act o f  the  L e g i s l a t u r e  we must n o t  r e g a r d  a case  as 

coming under a r t i c l e  1 2 0 , u n l e s s  c l e a r l y  s a t i s f i e d  t h a t  

i t  does no t  come under one o f  the  many a r t i c l e s  d e a l in g  

w i th  s p e c i f i c  ca se s .  F u r t h e r ,  i f  t h e r e  be two a r t i c l e s  

which may cover th e  c a s e ,  the  one, however, more g e n e r a l  

and th e  o th e r  more p a r t i c u l a r  or s p e c i f i c ,  as a p r i n c i p l e  

o f  c o n s t r u c t i o n  th e  more p a r t i c u l a r  and s p e c i f i c  a r t i c l e  

ough t  to  be re g a rd e d  as  th e  one g o vern ing  th e  ca se .  I t



can not be su ccess fu l ly  contended that, reading the  

language used according to i t s  usual and ordinary 

acceptance, the words of ar t ic le  32 are not s u f f i c i e n t ly  

wide to cover the present case. The case i s  c learly  

within  the words o f  the ar t ic le ;  i t  is  the precise case 

provided for by the a r t ic le .  The defendant is  one who, 

having a r ight  to use the property demised to him for 

agricu ltural purposes, has perverted i t  to another purpose, 

v i z . ,  that of a tank. Upon which princip le  then can we 

properly say that the ar t ic le  can not apply? We are 

invited  rather to wander into the jungle o f  speculation  

than follow the beaten track defined by the language used.

11 It  is  contended for the respondant, and th is  

was the s tr e s s  of  his contention, that th is  i s  an action  

based upon, or framed under section 155 o f  the Bengal 

Tenancy Act, 1885, and that, as that Act was not in  

existence  when the Limitation Act of 1877 was passed, the  

le g is la tu r e  could not have intended that a r t ic le  32 o f  

the la t t e r  Act should apply to cases framed under the 

provisions o f  the former Act.

"This appears to us a fa l lacy .  Suits against a 

tenant for perverting property to purposes other than those  

for which he had the r ight to use i t  were w ell  known 

before the Bengal Tenancy Act o f  1885* though before that



Act t h e r e  might have been no r i g h t  to  e j e c t  f o r  such  

p e r v e r s i o n  independent o f  c o n t r a c t .  S e c t i o n  155 c r e a t e s  

no f r e s h  c l a s s  o f  s u i t ;  i t  a f fo rd s  no f r e s h  cause o f  

a c t i o n ;  i t  on ly  p ro v id e s  t h a t  in  e je c tm e n t  s u i t s  a t e n a n t  

may o b t a i n  r e l i e f  a g a in s t  f o r f e i t u r e  on c e r t a i n  te rm s .

I t  would be s t r a n g e  t h in g  to i n f e r  from t h a t  s e c t i o n  t h a t  

th e  l e g i s l a t u r e  in ten d ed  to  i n t e r f e r e  w i t h  th e  o p e r a t i o n  

o f  th e  p ro v i s io n s  o f  th e  S t a t u t e  o f  L i m i t a t i o n s  th e n  in  

f o r c e ,  o r  by reaso n  o f  s e c t i o n  155 to  say t h a t  when a 

p e r s o n  i s  sued fo r  p e r v e r t i n g  the  p r o p e r t y  demised t o  him 

to  pu rpo ses  o th e r  than  th o se  s p e c i f i e d  th e  o r d i n a r y  S t a t u t e  

o f  L im i ta t io n s  d id  not  app ly .  The Bengal Tenancy Act o f  

1885 d e a ls  s p e c i f i c a l l y  w i t h t h e  q u e s t i o n  o f  l i m i t a t i o n  

i n  c e r t a i n  c a s e s ,  and t h i s  su p p o r ts  an i n f e r e n c e  t h a t  th e  

l e g i s l a t u r e  in ten ded  t h a t  any o th e r  ca ses  sh o u ld  be l e f t  

t o  the  g e n e ra l  law, and th e  p o l ic y  o f  s h o r t e n in g  th e  p e r io d  

o f  l i m i t a t i o n  in  cases  more or l e s s  ana logous  to  the  p r e s e n t  

i s  i n d i c a t e d  by a r t i c l e  I  i n  schedule  I I I .  But even i f  th e  

p l a i n t  had merely asked f o r  e je c tm e n t ,  l e a v i n g  i t  to  th e  

d e fe n d a n t  to  r a i s e  h i s  claim to r e l i e f  a g a i n s t  f o r f e i t u r e ,  

as  g iv en  him by s e c t i o n  155, see ing  t h a t  th e  c la im  to  e j e c t ,  

i s  based  on the  case e x p r e s s l y  p ro v ided  f o r  by a r t i c l e  32, 

we sh o u ld  have s a i d  t h a t  the  a r t i c l e  a p p l i e d .  That a r t i c l e  

says n o th in g  about t h e  r e l i e f ,  t o  be sought  o r  to  be g r a n te d



i t  on ly  l a y s  down w i th in  what p a r t i c u l a r  p e r io d  o f  

l i m i t a t i o n  a p a r t i c u l a r  s u i t  based upon a p a r t i c u l a r  

t o r t  i s  to  be b rough t1*.
8^

I t  was s e t t l e d  by a s e r i e s  o f  d e c i s i o n s  t h a t  a

s u i t  fo r  e je c tm e n t  o f  a r a i v a t  on th e  ground o f  m isuse

o f  th e  l a n d  was governed by a r t i c l e  32 o f  sch ed u le  I

o f  th e  L i m i t a t i o n  Act,  1908 under which th e  p e r io d  o f
85 x

l i m i t a t i o n  was 2 y e a r s .  In Boidva v .  Ghisu i t  was s a i d

t h a t  11 even i f  t h e r e  is  a term in  the  l e a s e  by which t h e

t e n a n t  bound h im s e l f  n o t  to  a l t e r  the c o n d i t i o n  o f  t h e

l a n d ,  t h i s  does not reduce  the  pe r io d  o f  l i m i t a t i o n

a l low ed  by him from two y ea rs  to one when t h e  t e n a n t

m isuses  th e  l a n d  and r e n d e r s  i t  u n f i t  f o r  t h e  p u rp o se

f o r  which i t  was demised11. In  o th e r  words a r t i c l e  32
86

dxuld  govern  such  c a se s .  In Taher v .  T a r a f d i  i t  was 

h e ld  t h a t  where the de fendan t  was g u i l t y  b o th  o f  m isuse  

o f  th e  l a n d  a s  w e l l  as breach o f  c o n t r a c t  and th e  p l a i n t i f f

8*+. Soman v . Raghubir (1896) I.L.R. 2b Cal. 16O5 Sharoop v.  
Joggesur (1899) I.L.R* 26 Cal. 56*+ F.B; Go bind v.  
Kamiiuddi (1905) 9 O.W.L. ccxlvi; Taher v. Tarafdi 
(1915) 20 C.W.L. 66l ;  Krishna v. Mohendra (1921)
25 C.W.R. 930 at 933; Shib v. Panchanan (1935) 6  ̂ C.L.J.
715 Bhupendra v. Trinayani (19J7F^+2~cTvi.2\f. 758:
P r a b h a t i  v .  Tarak (19^1) b6 C.W.R. 7 8 6 .

85. (1903) I.L.R. 30 Cal. 1063 at 1066.
8 6 . (1915) 20 C.W.N. 661 .



p r i m a r i l y  complained o f  m isu se , a r t i c l e  32 would a p p ly .

In t h a t  case th e  defendan t  took  th e  l a n d  f o r  h i s  own

a g r i c u l t u r a l  purposes  but a l lowed a p o r t i o n  o f  h i s  h o ld in g

to  be encroached upon by a s t r a n g e r  and exchanged a n o th e r

p l o t  w i th  a s t r a n g e r  in  c o n t r a v e n t io n  o f  th e  te rm s o f  t h e  
87 - 88

k a b u l i a t . According to  th e  r u l i n g s  th e  p e r i o d  o f  l i m i t a t i o n

r a n  from th e  time o f  th e  l a n d l o r d s  knowledge o f  t h e  m isuse

complained o f .

When the  misuse complained o f  was committed by

s e v e r a l  d i s t i n c t  a c t s  o f  waste ,  l i m i t a t i o n  under  a r t i c l e

32 d id  no t  n e c e s s a r i l y  ru n  from the  knowledge o f  th e  f i r s t
89 90

a c t  o f  w as te .  In  P ra b h a t i  v .  Tarak t h e  l e a r n e d  Judges  

s a i d :  "The r i g h t  to  sue does no t  accrue  u n t i l  and u n l e s s  

th e  lan d  has been re n d e re d  u n f i t  f o r  th e  p u rp o ses  o f  th e  

ten an cy .  This r e s u l t  i s  not n e c e s s a r i l y  r e a c h e d  as soon 

as the a c t  i s  commenced. N e i th e r  can i t  be s a i d  t h a t  i t  

i s  n o t  reached  u n t i l  th e  a c t  i s  f i n a l l y  com ple ted .  I t  i s  

a q u e s t io n  o f  f a c t ,  which depends on t h e  ev id en c e  

forthcom ing in  th e  c a se ,  as to  when and a t  what s t a g e  t h e  

land  may be re g a rd e d  as having become u n f i t  by r e a s o n  o f  

any a c t s  committed by th e  t e n a n t s " .

87. I b i d . j
88 . Go bind v .  Kami.iuddi (1905) 9 C.W.N. c c x l v i :  P r a b h a t i  v .  

Tarak (19^1) ko C.W.N. 7865 The I n d i a n  L i m i t a t i o n  A ct ,  
1908 , F i r s t  Schedule .  A r t i c l e  32.

89 . P r a b h a t i  v .  Tarak (19^1) ho C.W.N. 786 a t  788
90. I b i d . ,



A s u i t  fo r  e jec tm en t  o f  a r a j y a t  f o r  b re a c h  o f  

a c o n t r a c t ,  however, was governed by a r t i c l e  I  o f  s c h e d u le  

I I I  o f  B engal  Tenancy Act,  1885, under  which th e  

l i m i t a t i o n  was one y ea r  from t h e  d a te  o f  b re a c h  o f  

c o n d i t  ion .

A n o t i c e  under  s e c t i o n  155(1) was a n o t i c e  o f  

s u i t  w i t h i n  th e  meaning o f  s e c t i o n  15(2) o f  th e  L i m i t a t i o n  

A ct ,  1908; hence i n  computing th e  p e r i o d  o f  l i m i t a t i o n

f o r  th e  s u i t  under s e c t i o n  155, th e  u e r i o d  o f  n o t i c e  had
91 ~ t o  be exc luded .  S u b - s e c t io n  (2) o f  s e c t i o n  lp  o f  th e

L i m i t a t i o n  Act p ro v id e s  t h a t  11 in  computing th e  p e r io d  o f

l i m i t a t i o n  p r e s c r i b e d  f o r  any s u i t  o f  w hich  n o t i c e  has

been g iven  in  accordance w i th  th e  r e q u i r e m e n t s  o f  any

enactment f o r  the  t ime being i n  f o r c e ,  t h e  p e r io d  o f  such

n o t i c e  s h a l l  be ex c lu d e d 11.

D e n ia l  o f  l a n d l o r d 1s t i t l e  -  how f a r  a ground fo r  

e j e c tm e n t . -  Under th e  Rent Acts o f  1859 a^d 1869 , t h e r e  

was no p r o v i s i o n  f o r  f o r f e i t u r e  o f  a tenancy  by r e a s o n  o f  

d e n i a l  o f  l a n d l o r d ' s  t i t l e  but  i n  s e v e r a l  ca ses  fo l io w in g

91« I b i d . ? p p . 786 and 789*



92
the English law it was held that such denial would cause
f o r f e i t u r e  o f  te n an c y  r e n d e r in g  a r a j y a t  l i a b l e  to  be

93
e j e c t e d .  In  Satyabhama v .  K r i s h na G a r th  C . J . ,  o b s e rv e d :

"The r u l e  o f  t h e  E n g l i s h  law i s ,  t h a t  w here ,  by m a t t e r  o f

r e c o r d ,  a t e n a n t  d i s c l a im s  h is  l a n d l o r d 1s t i t l e ,  and s e t s

up an adve rse  t i t l e  e i t h e r  in  h im se l f  o r  i n  some t h i r d

p a r t y ,  he t h e re b y  f o r f e i t s  h i s  ten an c y 1' .  In  Mozhuruddin v .  
9 4

Go bind A, a r a j y a t  w i th  r i g h t s  o f  occupancy in  a r e n t  s u i t
95 9^

brough t  a g a i n s t  him by 3 ,  t h e  p u rc h a se r  o f  an aim a mahal T 

d en ied  th e  e x i s t e n c e  o f  th e  r e l a t i o n s h i p  o f  l a n d l o r d  and 

t e n a n t  between h im s e l f  and. B, on th e  ground t h a t  t h e  l a n d s  

o ccup ied  by him were no t  in c lu d ed  in  th e  s a i d  mahal 

p u rchased  by B. B ' s  r e n t  s u i t  having been d i s m is s e d  f o r  

f a i l u r e  o f  e v id en c e  on t h i s  p o i n t ,  B a f t e r w a r d s  b rough t  a 

r e g u l a r  s u i t  to  e v i c t  A and fo r  mesne p r o f i t s .  I t  was

92. M irza  Nadir  v .  Muddurram (1885) 2 W.R. (Act X) 2 ;  
Satyabhama v .  K r is h n a  (1880) I .L .R .  6 C a l . 55$ Mozhuruddin 
v .  Gobind (1880) I .L .R .  6 Cal.  ^3 6 : Shumsher v .  Dova 
(1881) 8 C.L.R. 150: I sh an  v .  Shama (1883) I .L .R .  10 C a l .  
4-15 D eb i ru d d in  v .  Abdur Rahim (1888) I .L .R .  17 C a l . 1 9 6 : 
Ananda v .  A b ra  him (1899) V  C. W. L. b-2* C.D. F i e l d ,  Diges.u, 
17 f . n . 7 and a r t i c l e  12 , s u b - s e c . 8 and t h e  c a se s  c i t e d  
t h e r e i n .

93. (1880) I .L .R .  6 C al .  55.
9^. (1880) I .L .R .  6 C a l .  4-36.
95. 1 Alma1 = l a n d  g r a n te d  by the  Mogul Government, e i t h e r

r e n t  f r e e  o r  s u b j e c t  to  a sm al l  q u i t - r e n t ,  to  l e a r n e d  
r e l i g i o u s  p e r so n s  o f  th e  Mahomedan f a i t h ,  or f o r  
r e l i g i o u s  and c h a r i t a b l e  u ses  in  r e l a t i o n  to  Mahomedanism 
Such t e n u r e s  were r e c o g n iz e d  by t h e  B r i t i s h  Government 
as. h e r e d i t a r y  and t r a n s f e r a b l e  ( I b i d . , p A 3 6  f . n . ) .

96. 1M aha l1 = e s t a t e .



h e ld  t h a t  A, by denying th e  t i t l e  o f  B i n  t h e  r e n t  s u i t ,  

t h e r e b y  f o r f e i t e d  h i s  r i g h t s  o f  occupancy  and became
97

l i a b l e  to  e v i c t i o n .  In  Ishan  v .  Shama which  was a s u i t

b rough t  to  r e c o v e r  r e n t  i n  1877* th e  d e fe n d a n t  s e t  up h i s

lakhera . i  ( r e n t  f r e e )  t i t l e  and as a r e s u l t  t h e  s u i t  was

d i s m is s e d .  In  1880 in  a s u i t  b rough t  by t h e  same p l a i n t i f f

to  o b t a i n  khas p o s s e s s io n  o f  the  l a n d  i n  q u e s t i o n  i n  th e

former s u i t ,  a g a in s t  th e  same d e fe n d a n t  and t h r e e  o t h e r s

c la im ing  under  th e  same t i t l e  as h i m s e l f ,  th e  defence

t h a t  the  l a n d  was lakhera.i  was s e t  up by a l l .  I t  was

h e ld  t h a t  th e  case f e l l  w i th in  th e  p r i n c i p l e  l a i d  down
98

i n  Satvabhama v .  K r ishn a  and t h a t  th e  p l a i n t i f f ,  who had 

s u c c e s s f u l l y  proved t h a t  he had c o l l e c t e d  r e n t s  from th e  

p r e d e c e s s o r s  o f  th e  d e fe n d a n ts ,  was e n t i t l e d  to  e v i c t  them 

as t r e s p a s s e r s  on t h e i r  f a i l u r e  to  p rove  t h e i r  lakhera . i
99

t i t l e .  In  Shumsher v .  Doya M orris  J .  o b se rv e d  t h a t  n t h e r e  

a r e  v a r i o u s  r u l i n g s  o f  t h i s  Court on t h i s  p o i n t .  But i t  

seems to  us  t h a t  th e  weight o f  a u t h o r i t y  i s  i n  fav o u r  o f  

th e  v iew t h a t  when a t e n a n t  d i r e c t l y  r e p u d i a t e s  th e  r e & t io n

97. (1883) I .L .R .  10 C a l .  b l.
98. (1880) I .L .R .  6 C a l .  55.
99. (1881) 8 C.L.R. 150 a t  151.



o f  l a n d l o r d  and t e n a n t  and s e t s  up an a d v e rse  t i t l e  i n  

h im s e l f ,  t h e  l a n d l o r d  is  e n t i t l e d  to  t a k e  p o s s e s s i o n  o f  

th e  l a n d 11.
1

But i n  some o t h e r  cases  doubt was e x p re s s e d  as

to  th e  a u n l i c a b i l i t y  o f  th e  E n g l i s h  p r i n c i p l e  i n  I n d i a .
2

The Court  i n  Mozhuruddin v .  Gobind was p r e s s e d  to  r e f e r

th e  p o i n t  to  a P u l l  Bench f o r  d e c i s i o n  b u t  t h e  Court

d e c l in e d  to  do so .

Under th e  Bengal Tenancy A ct ,  1885, a r a j y a t

cou ld  no t  be e j e c t e d  on t h e  ground o f  d e n i a l  o f  l a n d l o r d s  
3

t i t l e .  In  a r r i v i n g  a t  t h i s  d e c i s i o n  W ilson  J .  o b se rv e d
b

as fo l lo w s

11 That Act (The Bengal Tenancy A ct ,  1885) made a 

m a t e r i a l  change in  th e  law in  t h i s  r e s p e c t #  The mode i n  

which i t  has d e a l t  w i th  t h e  s u b j e c t  o f  e v i c t i o n  o f  t e n a n t s  

from t h e i r  t e n u r e s  o r  h o ld in g s  i s  t o  enum erate  th e  t h i n g s  

which s h a l l  be t h e  grounds fo r  a s u i t  f o r  e v i c t i o n ,  and,

1. Ra . inara in  v .  Gour (1866) 6 W.R# 215 a t  21$; Doorga v* 
Sree  Janoo (1872) 18 W.R. ^65 a t  1+6 6 ; Mahomed v .  Ahmed 
(187*0 22 W.R. bb& a t  ¥+9 .

2. (1880) I .L .R .  6 C a l .  ^36.
3 .  D eb iru dd in  v .  Abdur Rahim (1888) I .L .R .  17 C a l .  196 ; 

fo l lo w e d  i n  Dhora v .  Ram ( I 89O) I .L .R .  20 C al .  101: 
Sheikh Mizamuadin v .  Momta.iuddi n  (1900) 5 C.W.N. 2o3 
a t  2 6 b $ Chandra v .  B izsessw ar  ( I 892 ) 1 C.W.N. 158; 
Jnanendr a  v .  Jo g en d ra  (1925) 91 I .C .  191.

b. D eb irud d in  v .  Abdur Rahim (1888) I . L . R .  17 Cal .  196 
a t  199 .



in express terms, to exclude every other ground. Various

classes of tenants are dealt with in their order.........

Section 18 deals with the case of a rajyat holding at 

a fixed rent in perpetuity and i t  says that he ‘shall 

not be ejected by his landlord except on the ground that 

he has broken a condition consistent with this Act, and 

on breach of which he i s ,  under the terms of a contract 

feetween him and his landlord, liable to be ejected . 1 The 

case of an occupancy rajyat is dealt with in section 2 5 , 

which says: ‘An occupancy rajyat shall not be ejected by 

his landlord from his holding, except in execution of a 

decree for ejectment passed on the ground - (a) that he 

has used the land comprised in his holding in a manner 

which renders it  unfit for the purposes of the tenancy, 

or (b) that he has broken a condition consistent with the 

provisions of th is Act, and on breach of which he i s ,  

under the terms of a contract between himself and his 

landlord, liab le to be ejected1. The next case, that of 

a non-occupancy rajyaty is  dealt with in s .¥ f  which says: 

’A non-occupancy rajyat shall, subject to the provisions 

of this Act, be liab le  to ejectment on one or more of the 

following grounds, and not otherwise (namely): (a) on the 

ground that he has fa iled  to pâ  an arrear of rent; (b) on 

the ground that he has used the land in a manner which



renders i t  unfit for the purposes of the tenancy, or 

that he has broken a condition consistent with th is Act 

and on breach of which he is ,  under the terms of a 

contract between himself and his landlord, liab le  to be 

ejected; (c) where he has been admitted to occupation of 

the land under a registered lease, on the ground that the 

terms of the lease has expired; (d) on the ground that 

he has refused to agree to pay a fa ir  and equitable rent 

determined under section **6 , or that the term for whd.ch 

he is en titled  to hold at such a rent has expired1. . . . . *  

Then s . 89 provides that no tenant shall be ejected from 

his tenure or holding except in execution of a decree, 

so that a landlord, even in case where eviction is  allowed, 

can not evict without obtaining a decree of a Court for 

that purpose. And s . 178 strengthens the matter, because 

i t  provides that ‘nothing in any contract between a 

landlord and tenant made before or after the passing of

this Act shall en tit le  a landlord to eject a tenant

otherwise than in' accordance with the provisions of th is  

Act1. Thus i t  seems clear that under the present Rent 

Law in a l l  the cases to which i t  applies there can no 

longer be any eviction on the ground of forfeiture incurred 

by denying the t i t l e  of the landlord1*.

The matter was thoroughly discussed in Sreemati



5
Mallikadasi v. Makham where it  was observed: "There can

not be any eviction from an agricultural holding governed

by the Bengal Tenancy Act on the ground of forfeiture

incurred by denial of the landlord*s t i t l e  as such ground

is  not specified in sections 2 5 ^ lh+. . . o f  that net which
enumerate the grounds of ejectment of occupancy and non

occupancy raivats respectively11.

The same inference follows from the debates in

Council of the framers of the Bengal Tenancy Act, 1885,

When the B i l l  of 188^ was under discussion i t  was moved

by Mr.P.M. Mukherjee on behalf of the Maharaja of

Darbhunga that the following should be added as a ground

for eviction to section b k i  **0n the ground that he has

disclaimed the title of his landlord before any Dublic
6

officer  or Court*’. The mover thus explained the object 

of his amendment

MThe result of the judicial decisions have 

established that in Bengal as in England a tenant disclaiming 

his landlord's t i t l e  fo r fe its  his tenancy. The amendment 
fa ir ly  summarises the results of the jud icia l decisions,

5. (1905) 9 C.W.N. 928 at 932.
6 . SelectionsT p .56 *̂



As to  the eq u ity  o f  the p r in c ip l e  th ere  can be no doubt,  

ft or do I see  any o b je c t io n  on the score  o f  p r i n c i p l e  to  

en act in g  i t .  A tenant can never be harassed by f a l s e  

claims in  t h i s  r e s p e c t ,  for  th e  d isc la im er  i s  e n t i r e l y  

h is  own a c t ,  and u n le s s  i t  i s  reduced to  w r it in g  by a 

proper a u th o r i ty  he can not be proceeded a g a in s t  in  r e s p e c t  

th e r e o f .  The n e c e s s i t y  for  enacting such a p r o v is io n  

for  the p r o te c t io n  o f  the landlord  i s  c l e a r .  In q u est io n s  

o f  boundary d isp u te s  or disputed t i t l e ,  i t  i s  common for  

tenants  to be won over by the r i v a l  party  who may not  

r e a l l y  be in  p o s s e s s io n .  In common r e n t  s u i t s  r a i v a t s  

thus gained over r a i s e  i s s u e s  o f  t i t l e  and p lead adverse  

p o s s e s s io n .  The whole q u est ion  o f  t i t l e  i s  fought out  as 

a s id e  i s s u e .  We are sure t h i s  Hon’ b le  Council  has no 

sympathy w ith  such d ish o n es t  tenants  or w ith  the unnecessary  

and re p reh en s ib le  f o s t e r i n g  o f  l i t i g a t i o n .  In ’Bengal the  

consequences o f  such d isc la im er  are very  e f f e c t i v e  checks  

upon f a l s e  claims to  hold land as r e n t - f r e e ,  which, in  

the present s t a t e  o f  the law, i t  i s  very  d i f f i c u l t  for  

the landholders to  d isp ro ve .  J u s t i c e  and expediency a l i k e  

demand th at  the Judge-made law on the s u b j e c t  should not
7

be repea led  by im p l ic a t io n " .

7. I b id . t



In reply to the amendment Mr.Reynolds said;
UI think i f  the hon*ble member desired to raise th is

question i t  should have been raised in connection with

section 25. Notice of a similarAmendment was given and

withdrawn, and I was under the belief that i t  was withdrawn
8

because the position was untenable1*. On the same point 

Sir Courtenay Ilbert said:- MI can not advise the Council 

to give the leg is la t iv e  sanction to what may fa ir ly  be 

described as an obsolescent doctrine of English law. I 

w ill not ca ll i t  an obsolete doctrine, because i t  s t i l l  

appears in the text-book. But I ca ll i t  an obsolescent 

doctrine, because it  is  very rarely enforced, and, when 

attempts are made to enforce i t ,  the Courts regard, i t  

with disfavour and lim it i t s  application in every possible  

way. And i t  appears to me that the doctrine is  even more 

dangerous in Bengal than i t  is in England. Owing to a 

variety of well-known circumstances, such as the fact that 

the rajyat usually does not derive his t i t l e  from contract, 

to the comparative rarity of written agreements, to the 

absence of defin ite landmarks, and to the shifting from 

natural causes of such landmarks as e x is t ,  i t  is often a

8. Ib id . , p . 565 .



m atter  o f  extreme doubt whether the r e l a t i o n  o f  landlord  

and ten a n t  e x i s t s  between two persons w ith  r e s p e c t  to  a 

p a r t i c u l a r  la n d .  And when the e x i s t e n c e  o f  such a 

r e l a t i o n  i s  denied or quest ioned  on e i t h e r  s i d e ,  we are  

by no means e n t i t l e d  to assume th a t  the grounds for  

denying or q u e s t io n in g  i t  are fraudulent  or improper.

We have done our b e s t ,  by v a r io u s  p r o v is io n s  o f  t h i s  B i l l ,  

to  l e s s e n  the  number o f  e x c u s e s  for  a l l e g i n g  t h i s  doubt,  

and to p rov id e  for  cases  in  which i t  i s  a l l e g e d  in  good

f a i t h ..............   By th ese  and other p r o v is io n s  we have

endeavoured to  a s s i s t ,  as far  as i s  p r a c t ic a b le  and 

r e a s o n a b le ,  both landlords  and te n a n ts ,  and I am not
9

prepared to  go fu rth er" .  The amendment was then put to  v o te

and negatived.
10

Mlmadhab v .  Anantaram the p l a i n t i f f s  sued 

the defendant fo r  the re n t  o f  1296-97  B.S; but as the  

defendant den ied  the r e la t io n s h i p  o f  lan d lord  and te n a n t ,  

they  withdrew the  s u i t .  Subsequently they brought another  

s u i t  for  the r e n t s  o f  1298-99  B.S. and again the defendant  

denied  the r e l a t i o n s h i p  o f  landlord  and tenant;  t h i s  s u i t

9. I b id . ,
1 0 . ( 1898; 2 C.W.R. 755; a ls o  Fov.i v .  Aftabuddin (1902)

6 C.W.R. 575; Haranath v. Kamini (1906) 3 C.L.J. 25n; * 
Ramgati v .  Pran Hari (1905) 3 C.L.J. 201; Khater v. 
Sadruddi (1907) I .L .R .  3̂ - C a l .922; Sheikh Miadhar v. 
Ra.iani (1909) I 1* C.W.A. 339*



was u l t im a te ly  d ism issed  on th at  ground. The p l a i n t i f f s  

then brought : s u i t  to  recover khas p o s se s s io n ;  once more 

the defendants denied the t i t l e  o f  the  o l a i n t i f f s  and 

repudiated  any r e la t io n s h ip  o f  landlord  and tenant e x i s t i n g  

between them. The Court o f  f i r s t  in stan ce  decreed the  

p l a i n t i f f s '  s u i t ;  the lower Appellate Court, however, 

on the ground that the d en ia l  o f  the r e la t io n s h ip  o f  

landlord and tenant did not operate as f o r f e i t u r e ,  m odif ied  

the m unsif ' s decree, recogn iz ing  the p l a i n t i f f  S"* t i t l e  

as landlord but holding th at  they were not e n t i t l e d  to 

khas p o s s e s s io n .  On appeal to the High Court i t  was held  

th a t  the ru le  that  a d en ia l  o f  the r e la t io n s h ip  of  lan d lord  

and tenant did not operate  as f o r f e i t u r e  did not apply,  

where that  d en ia l  was g iven e f f e c t  to by a decree o f  

Court. In arr iv in g  a t  the d e c is io n  the learned Judges  

observed; " I t  having been found th a t  the  land belonged  

to the p l a i n t i f f s  and i t  having been found in  the previous  

s u i t  that the defendants are not the p l a i n t i f f s '  t e n a n ts ,  

i t  fo l low s th a t  defendants have no r i g h t  to remain on th e

land" and the p l a i n t i f f s  were e n t i t l e d  to khas p o s s e s s io n .11
This r u l in g  was fo l low ed  in  Fov.i v .  Aftabuddin in  which

1 1 ."'(1902) 6 1 75 .



it was said that 11 the defendants are estopped by a
matter of record from pleading that they are p laintiff*  s

tenants". But the correctness of both those decisions
12

was doubted in Sreemati Mallikadasi v. Makham where in 

a previous rent-suit the defendant objected that the 

p la in tif f  alone was not entitled to rea lise  the whole 

rent, and on that objection the p la in tiff*s  su it was 

dismissed; i t  was held that in a subsequent suit for 

ejectment brought by the p la in tif f ,  in which he succeeded 

in establishing his t i t l e  to the land, the defendant was 

not "estopped by a matter of record11 from relying on his 

tenancy as a defence to such a suit. That case was
13

however distinguished in Sheikh Miadhar v. Rajani on the

ground that in the former case the p la in t if f  was only one

of several co-sharers; so the defendant was not debarred

from pleading tenancy in the subsequent su it for ejectment.

Those cases were, however, again fu lly  considered in 
I k

Ekabhar v. Ear a where, in a suit for rent, the defendant 

denied the relationship of landlord and tenant and obtained 

an adjudication in his favour; when subsequently the landlord 

brought a suit for khas possession, i t  was held that the

12. (1905) 9 C.W.N. 928.
13. (1909) 1*+ C.W.N. 339* 
l k .  (1910) 15 C.W.N. 335.



landlord was entitled to succeed, inasmuch as the question 

as to the relationship of landlord and tenant between the 

parties was barred by the rule of res judicata and i t  w%s 

not open to the defendant to assert his t i t l e  as tenant 

in such suit* That ruling settled the whole controversy 

over th is vexed question. In delivering the judgement
15

of the Court Jenkins C.J.,said as follows
16

"What was said in Sreemati Mali ik a da s i  v. Makham, 
was 17

was based on what/said or decided in D.eb-irnddin's cane and 
18

Dhora!s case,- But turning to those cases, i t  becomes 

apparent from the facts that in neither of them could the
17

plea of res- .iudicata arise; for in Debiruddin1 s case, the

denial of the relationship was negatived, while in DhoraVs 
18

case the su it was between different parties. Therefore I 

venture to think that, so far as this case can be rested  

on the plea of res- .iudicata, those cases do not touch the 

matter". Then the learned Chief Justice held that "the 

question is not whether a denial has worked forfeiture  

but whether the Court.) having negatived, in a former su it ,  

the relationship of landlord and tenant at the instance of 

the defendant:,^ i t  is now open to the defendant ; to argue

15. Ibid. ,  p .337.
1 6 . (1905) 9 C.W.N. 928.
17. (1888) I.L.R. 17 Cal. 196.
18. (I89O) I.L.R. 20 Cal. 101.



that that relationship should be established in his 

favour11.

In this view i t  necessarily followed that, where
the disclaimer did not reach the stage of res judicata,

there was no forfeiture. Thus where the landlord, after
the dismissal of his suit for rent upon the tenant1 s

denial of the relationship of landlord and tenant^ appealed

and pending the appeal withdrew the su it with liberty  to

bring a fresh suit and then brought an action to eject the

tenant on the ground of such denial by the tenant, i t  was 
19

held that the only decree that could be re lied  on was a

decree which had ceased to exist owing to the withdrawal

of. the suit by the landlord and so the denial of the

relationship of landlord and tenant by the tenant would

not work any forfeiture, as i t  was not given effect  to

by a decree of the Court. But disclaimer, as the word

imports, must be a renunciation by the party of his

character of tenant either by setting up t i t l e  in another

or by claiming t i t l e  in himself. A mere renunciation of

a tenancy without denial of the landlord's t i t l e ,  though

i t  might operate as a surrender, could not amount to a 
2 0 *

disclaimer. There was no disclaimer when the tenant put 

the landlord to the proof of his alleged t i t l e  hy purchase,

19* Pyari v. Hem (1912) 16 C.W.H. 730.
20. Pro tap va Bira.j A .i .r . .191  ̂ Cal.51 .



nor when the tenant merely questioned the extent of the
landlord's interest and his t i t l e  to receive the entire  

21rent, also where a tenant did not deny the whole

t i t l e  of his landlord but set up the right of a third
22

party as a co-sharer, there could be no forfeiture. A

co-sharer tenant representing a tenancy in the books of

the landlord was entitled  to bind his co-sharers for the

purposes of the tenancy, but when he repudiated the tenancy

he must be taken to have acted beyond the scope of his

authority; consequently his disclaimer could not bind his 
23

co-sharers. The denial of l ia b i l i ty  to pay rent on the

ground of not having obtained possession could be treated
2

as a repudiation or rescission of the lease.

Under section 186a of the Bengal Tenancy Act,

188;? introduced by the Amending Acts of 1907 and 1908, 
a tenant who renounced his character as a tenant of the 

landlord by setting up, without reasonable or probable 

cause, t i t l e  in a third person or himself, was liab le  to 

have a decree for damages passed against him. That section  

ran as follows:-

21. Sreemati Mallikadasi v. Makham (190b) 9 C.W.h. 9^8 .
22. Keamatulla v. Ba.i iu lla  (191*0 26 I.C. 619*
23. Birendra v. Bhubaneswari (1912) I.L.R. 39 Cal. 903 at 

905; Jharu v. Mahatabuddin A.I.R. 1928 Cal. 713*
2*f. Ear a v. Jogendra (190*0 9 C.W.N. 387.



"186A.(1) when, in any suit between a landlord 
and tenant as such, the tenant renounces his character 
as tenant of the landlord by setting up without reasonable 
or probable cause t i t l e  in a third person or himself, 
the Court may pass a decree in favour of the landlord 
for -such amount of damages, not exceeding ten times the 
amount of the annual rent payable by the tenant, as i t  
may consider to be just.

11 (2 ) The amount of damages decreed under sub-section
(1 ), together with any accruing due thereon, shall, subject 
to the landlord's charge for rent, be a f ir s t  charge on 
the tenure or holding of the tenant; and the landlord may 
execute such decree for damages and interest, either as 
a decree for a sum of money or in any of the modes in 
which a decree for rent may be executed11.

Remedies for i l leg a l  ejectment. - Section 89 of 

the Bengal Tenancy Act, 1885 provided that "no tenant shall 

be ejected from his tenure or holding except in execution 

of a decree". If a rajyat was ejected otherwise, his 

remedy was to bring a possessory suit under section 9 of
25

the Specific Relief Act, 1877 and recover possession
26

without proof of t i t l e .  That section runs as follows 5 -

"9. If any person is dispossessed without his 
consent of immoveable property otherwise than in due 
course of law, he or any person claiming through him may, 
by s u i t . . .  .recover possession thereof, notwithstanding 
any other t i t l e  that may be set up in such su it .

^ Nothing in this section shall bar any person from 
su^ng to establish his t i t l e  to such nroperty and to 
recover possession thereof.

25. The report of the Rent Law Commission, 1880, para. 1̂ +5.
26. Ramdoyal v. Unendra (1912) 17 C.W.N. pOl.



No su it under this section shall be brought 
against the Secretary of State, the Central Government, 
the Crown Representative or any Provincial Government*

No appeal shall l ie  from any order or decree 
passed in any suit instituted under th is  section, nor 
shall any review of any such order or decree be allowed’1*

The period of limitation for such a su it was six months
27

only from the date of dispossession. Besides th is a

rajyat was entitled  to bring a regular su it to recover
28

p o s s e s s io n  on proof o f  his t i t l e  w i th in  two years  from
29

the date of dispossession. Under section 9 o f  the Specific

R elief Act, 1877? a rajyat could succeed only by showing

previous possession within six months prior to the date

o f  the i n s t i t u t i o n  o f  the s u i t .  But in  a regular  s u i t

he was not entitled  to recover possession merely on proof

of previous possession and il leg a l ouster without reference 
30

to his t i t l e .  Where he sued on his t i t l e  and fa iled  to 

establish that t i t l e ,  he could not f a l l  back upon mere
31

possession and get a decree on that basis.
32

We have already considered that when a landlord 

entered on the holding of a rajyat on the ground of 

abandonment, the rajyat might institu te  a suit under section

27. The Indian Limitation Act, 1908, schedule 1, Art.3.
28. Ur.ioon v. Ramnath (1873 ) 21 II.R. 123.
2 9 . The Bengal Tenancy Act, 1885, schedule III , Article 3.
30. Mad an v. Sheikh Habi (I898) 2 C.VI.N. clxxxii.” (notes 

on cases)*
31. Ur.ioon v. Ramnath (1873) 21 W.R. 123*
32.



87(3) of the Bengal Tenancy Act, to recover possession*

The period of limitation for such a su it was six  months 

in case of non-occupancy raivats, and 2 years in case of 

r aivats at fixed rates and occur* ancy rajyat s. It ran from
3 ?

the date of publication of the notice. The special 

limitation provided here applied only when the landlord 

entered on the laud after giving the notice mentioned in 

section 87(2) of the Act. In other cases, the rule of 

limitation was two years as laid down in a rtic le  3 , 

schedule III of the Bengal Tenancy Act, 1885 as amended 

by the Amending Acts of 1907 and 1908 . Prior to the
35

amendment it  was held that a suit by a non-occupancy

rajyat for possession of his holding upon dispossession

by his landlord otherwise than in execution of a decree

was governed by artic le  120 or lh-2 of schedule I of the

Limitation Act, 1908 , under which the lim itation was six

and twelve years respectively. The e ffec t  of the

amendments of 1907 and 1908 were to supersede this view*
on

Position of occuuancy raiyats/sale  of estate or 

tenure for arrears of revenue or rent. - An occupancy

33 *  ^  2 +̂7•

3*+. The Bengal Tenancy Act, 1885, s e c .87(3)*
35* Tamizuddin v. A shrub Ali (196 )̂ 8 C.U.n. *+*+6 F*B* 

overruling Bhagabati v. Luton (1902) 7 C.W.K. 21o



rajyat was protected from eviction at the instance of an
auction purchaser of an estate sold for arrears of revenue.

36
We have explained above that the Revenue Sales Act, 1859 

la id  down that such a purchaser acquired 11 the estate free 

from a ll incumbrances”, but he was not en titled  l!to 

eject any rajyat having a right of occupancy at fixed  

rent”. That provision of the Act was interpreted to
37

include the occupancy rajyats. The Bengal Tenancy Act,

1885 also offered similar protection to an occupancy rajyat 

when the tenure within which his holding was situate was 

sold for arrears of rent. Section 159 of the Act la id  

down that a purchaser at a sale for arrears of rent should 

take subject to "protected interest*1 and section 160 (d) 

declared 11 any right of occupancy” to be a protected 

interest.

S e c .3* E jec tm ent  o f  non-occupancy r a j y a t s .

Section M+ of the Bengal Tenancy Act, 1885 declared 

that "a non-occupancy rajyat shall, subject to the provisions 

of this Act, be liable to ejectment on one or more of the 
following grounds, and not otherwise (namely)s-

36. See:p.59^
37* Abdul ' v .  Makbul (1911+) 20 C.W.k. 185 a t  186; S a r a t  

v .  Asiman (190^-0 8 C.W.R. 601. = I .L .R .  31 C a l .  725.



(a) on the ground that he has fa iled  to pay an arrear 

of rent;

(b) on the ground that he has used the land in a manner 

which renders i t  unfit for the purposes of the 

tenancy, or that he has broken a condition consistent 

with this Act and on breach of which he is ,  under the 

terms of a contract between himself and his landlord, 

l iab le  to be ejected;

(c) where he has been admitted to occupation of the land 

under a registered lease, on the ground that the term 

of the lease has expired;

(d) on the ground that he has refused to agree to pay a

fair and equitable rent determinedhnder section 46,

or that the term for which he is en titled  to hold at
such a rent has expired”.

That section dealt with a l l  the grounds on which a non-
38

occupancy r ajyat could be ejected. The expression ”and 

not otherwise” in the body of the section made i t  clear 

that besides the four grounds mentioned in the section, 

there was no other ground for the ejectment of a non-
39

occupancy rajyat from his holding. Express terms in a

38. Kinu v. Kiranbala (1933) 37 C.W.h. 586 at 59° = A .I .R .  
1933 Cal7T53.

39. Walihunnissa v. .Fakira A.I.R. 1923 Pat. 94*; Chandra v. 
Bissesswar (I892) 1 'C.W.N. 158 at 159*



contract of lease did not enable a landlord to eject
him on any ground other than those specified in that

section, for section 178(1)(C) provided that "nothing

in any contract between a landlord and a tenant made

before or after the passing of th is A ct.. . .  shall e n t it le

a landlord to eject a tenant otherwise than in accordance

with:'... the provisions of this Act1!.

The provisions of section 44 of the Act implied

that a rajyat who had obtained possession in good fa ith

from a trespasser, was entitled  to be treated as a

non-occupancy rajyat. e ven as against the true owner and

he could not be ejected by the la tter  except under that 
40

section. Similarly although an iiaradar held for a term, 

a raivat inducted by him.on the land became a non-occupancy 

rajyat and was not l iab le  to be ejected after the expiry 

of the -ija^a except upon one of the grounds mentioned in  

the section.

Under clause (a) of section 4-4 of the Act, the f ir s t  

ground of ejectment of a non-occupancy rajyat was the 

fa ilure to pay an arrear of rent. But he could not be 

ejected, except in execution of a decree passed on that

40. Binodlal v. K a l~ (1893) I.L.R. 20 Gal. 708 F.B.
41. Atal v. Lakhi (1909) 10 C.L.J. 55.



k 2
ground. A decree for ejectment could not be executed i f  

the rajyat paid into court, within thirty days from the 

date of the decree, the decretal amount and costs or 

within such other period as the court might allow for the 

purpose.

Under clause (b) the second ground of ejectment 

of a non-occupancy rajyat was that he had used the land 

in a manner which rendered i t  unfit for the purposes of 

the tenancy, or that he had broken a condition consistent 

with the provisions of the Bengal Tenancy Act, 1885 and 

on breach of which he was, under the terms of a contract 

between himself and his landlord, liab le  to be ejected.

The language of that clause is similar to that of section  

25, which specified exactly identical grounds for the
*+7

ejectment of any occupancy rajyat. We have noted before 

what amounted to an improper use of the land. As to the 

breach of the condition on which a non-occupancy rajyat 

was liab le  to be ejected, the condition must be consistent 

with the provisions of the Act. A condition which was

The Bengal Tenancy Act, 1885, s e c .89*
*+3. Before t he Bengal Tenancy (Amendment) Act, 1928 the 

period was f if te e n  days.
M+. The Bengal Tenancy Act, 1885, se c .66(2).
4-5. Ibid. . s e c .66(3). 
w .  Suur a j p .597.
*+7 • .£Lae App. 18 8- 90.
*+8. The Bengal Tenancy Act, 1885, s e c .1+1+(b).



incons is ten t  with the Act was n u ll  and void in terms o f
o f

sect ion  178(1 ) (C)/the Act, noted above. Even i f  he was 

l i a b le  to be ejected  on the ground of  the misuse o f  the  

land or breach o f  a condition consistent with the 

provisions o f  the Act, he could not be ejected ,  except 

in  execution o f  a decree of the Court uassed on those  

grounds. Again sec t ion  155 la id  down the procedure to 

be adopted for bringing a su i t  for ejectment on those  

grounds. We have considered in the preceding sec t ion  the 

requirements of law in that sect ion .  We have also  

discussed the period of l im ita t io n  for su i t s  for ejectment 

on those grounds, a su i t  by co-sharer landlords, the 

measure of compensation to be awarded to the landlord  

and lo s s  of  the right to e je c t  a rajyat on those grounds.

UMer clause (c) the third ground of  ejectment of

a non-occupancy rajyat was that the term o f  a reg istered

lease  had expired. As the operation of  that clause was

not a ttracted , unless a rajyat was admitted to occupation
50

o f  land under a reg is tered  le a se ,  i t  fo llows that where 

the lease  was executed after  he had already been l e t  into  

possess ion  with a view to continuance of  his occupation,

*+9 * Ib id . , s e c . 89 .
50. Kesho v. Jagdeo, A#I*R# 1933 P at .26 l .



5 1
the clause had no application  and he could not be ejected*

52
In Kamini v . Khodada the learned Judges observed that  

11 such a case f a l l s  within the express words of sec t ion  

^7 o f  the Bengal Tenancy Act by which, when a rajyat has 

been in occupation o f  the land and the lease  i s  executed 

with a view to a continuance of his occupation, he i s  not 

to be deemed to be admitted to occupation by the lease*

That being so, he can not be ejected under sub-section (c), 
section of the Bengal Tenancy Act, which is limited to 
cases in which the rajyat has been admitted to occupation 
under the lease11. Where a lease provided that a rajyat 
would quit the land whenever he was called upon by the

53
landlord to do so, it was held in a suit for ejectment 
that clause (c) applied when the lease was granted for 
a fixed term and that under section 1 7 8 (1 )(c) the 
stimulation in the lease could not be enforced. In

5*£
Jotiram v . Janaki i t  was said that "under the Bengal

Tenancy net, there i s  no r a jy a t , who holds from year to

year and i f  the tenant i s  a non-occupancy r a jy a t , who does 

not hold under a lease  for a term, he can not be ejected  

under the provisions o f  clause (c) of  sec t ion  k h u. Where

51* Kamini v . Khodada (1905) 9 C.W.h. cc lx x x v i i .
52. Ib id . ,
5&. lvundo v. Kali (1898) 3 G.W.K. x l v i i .
5 K  (191&) 20 C.W.k. 258 at 261 .



a landlord set  up a lease  and sought to e jec t  a r aivat on 

the ground that the term o f  the lease  had expired, he 

could show that his occupation dated back to some time 

prior to the lease  and therefore he o©uld not be ejected  

under that clause; in such a case i t  was necessary for the  

court to determine i f  the lease  in question was executed
55

during the tenant's  occupation of  the land. In other 

words sect ion  ^7 o f  the Act was a bar, i f  i t  was found that  

the defendant held over, after the expiration of  the f i r s t  

lease  and before the execution of the second lease  and 

the su it  was brought to eject him after  the expiration o f
56 57

the second le a se .  In a Patna case i t  was observed;- 11A 

person who has been a ra ivat  may be inveig led  by his land

lord into executing a lea se  imposing upon him no harder 

terms than he has hitherto borne but s ta t in g  that the 

lease  i s  to come to an end after a certa in  f ixed  period’ 

o f  time. The object o f  sections  *+ (̂c) a^d ^7 i s  to defeat  

t h i s  manoeuvre on the part of the landlord and for the 

purpose o f  counting the period of occupancy, the rea l  

period o f  occupation as a rajyat is  to be taken into account 

and not the period of occupation which may happen to be

55. Hajani v. Yusuf (1916) 21 C.W.R. 188.
56. Sula im an v. Uma ( 192^) 79 I .C .  6^8.
57. Kesho Prasad v. Ram A. I.R. 1932 Pat. 363 at 36*+.



stated  in the lease .  I f ,  therefore, a defendant, who 

i s  sued by his landlord in ejectment on the ground that 

his lease  has come to an end, is  able to show that in 

fa c t  before the date of the lease he was a rajyat and in  

occupation o f  that same land in that capacity, he i s  

e n t i t l e d  to count the period of  his occupation from the 

period when in fac t  he came into occupation as a r ajyat". .

But clause (c) did not operate where a renewal clause
58

took e f f e c t  as a present demise. In B ana mail v. Kamala 

where a kabuliat created a lease  for a period of f ive  

years at a certain  rent and provided inter a l ia  that i f  no 

fresh  settlement were taken by the tenant after the term, 

he wouldcontinue to be a tenant as before; i t  was held 

that the kabuliat was a present demise for a further period  

of  f iv e  years after the expiry of the f i r s t  f ive  years.

On the expiry of the period of renewal, the tenant was
59*

l i a b le  to be ejected .

Prior to the repeal of sect ion  of  the Bengal 

Tenancy Act, 1885 by the Amending Acts of  1907 and 1908, 

a landlord had to s a t i s f y  two conditions i f  he intended 

to ava i l  himself o f  the provisions o f  c lause (c ) .  He was 

bound to serve a notice on the non-occupancy rajyat not 

l e s s  than s ix  months before the expiration of  the term.

58. (1931+) 39 c .w . i ; .  906
59. Ibid . ,



If the tenant did not vacate, the landlord was bound to
commence the su it  for ejectment within s ix  months from

the expiration of  the term. As that sec t io n  was repealed

in 1907 and 1908 , no notice had to be served on the

rajyat-. Though that sect ion  was repealed, a new clause

1(a) was added to schedule I II  o f  the Bengal Tenancy ^ct,

1885 at the same time, to the e f f e c t  that a su it  to e je c t

a non-occupancy rajyat on the ground o f  the expiration of
the term of

/his  lease must be in s t i tu ted  within s ix  months from the 

expiratiom of the term o f  the le a se .  I f  the landlord

fa i le d  to sue within that period, the tenant held over

on terms of the expired lease  and he could not thereafter
60

be ejected under clause (c) to section of the Act.

Under clause (d) the fourth ground o f  ejectment 

of a non-occupancy rajyat was that 11 he has refused to agree 

to pay a fa ir  and ecpitable rent determined under sect ion  

*f6, or that the term for which he is  e n t i t l e d  to hold at 

such a rent has expired'1. Under sec t ion  *+6(8) the Court 

was to pass a decree for ejectment, i f  the rajyat did not 

agree to pay the rent so determined by i t  under section  

*+6(6). But i f  he agreed to pay that rent,  he was e n t i t l e d  

to remain in occupation o f  his holding for a term of f iv e

6 0 . Jotiram v. Janaki (191*0 20 C.V/.k. 258 at 261.



6 l
y e a r s .  His r i g h t  to  ho ld  fo r  t h a t  p e r io d  a t  t h a t  r e n t

62
was a p r o t e c t e d  i n t e r e s t .  On th e  e x p i r a t i o n  o f  t h a t

te rm  he was a g a in  l i a b l e  to  e jec tm en t  under  t h e ' i l a t t e r

p o r t i o n  o f  s e c t i o n  44(d) u n le s s  by t h a t  t im e he had
63

a c q u ir e d  the  r i g h t  o f  occupancy. A d e c re e  f o r  e je c tm e n t

p assed  under s e c t i o n  46' took  e f f e c t  from t h e  end o f  th e
64

a g r i c u l t u r a l  y e a r  i n  w hich  i t  was p a s s e d .

D en ia l  o f  th e  l a n d l o r d ! s t i t l e  was n o t  among t h e  

grounds enumerated i n  s e c t i o n  4-4-, which made a non-occupancy 

r a i v a t  l i a b l e  to  e j e c tm e n t .  So a r a j y a t  cou ld  no t  be 

e j e c t e d  on t h a t  ground and i t  was e x p r e s s l y  exc luded  by
65

s e c t i o n  178(1) (c) o f  th e  Act.  But where th e  d e n i a l  took

p la c e  befo re  th e  Bengal Tenancy Act,  1885 came i n t o

o p e r a t io n ,  th e  f o r f e i t u r e  being complete b e fo re  th e  p a s s in g
66

o f  th e  Act, i t  was h e ld  t h a t  the  case was n o t  a f f e c t e d  by 

s e c t i o n  178 and was governed by t h e  e a r l i e r  law. We have 

co n s id e re d  t h i s  p o in t  i n  the  p reced ing  s e c t i o n .

S i m i l a r l y  a t r a n s f e r  of  a non-occupancy h o ld in g  

w i th o u t  the  co nsen t  o f  th e  l a n d lo r d  d id  n o t  work a

6 1. The Bengal Tenancy - c t ,  1885, s e c . 4-6(7).
62. I b i d . , s e c . 1 6 0 ( e ) .
6 3 . I b i d . T s e c . 4 6 (7 ) .
64 .  I b i d . . s e c . 4 6 (1 0 ) .
65. D eb irudd in  v .  Abdur Rahim (1888) I .L .R .  17 C a l .  196 ; 

Chandra v .  B is se s sw a r  (1892) 1 C.W.n. 158.
6 6 . D eb irudd in  v .  Abdur Rahim (1888) I .L .R .  17 C a l .  1 9 6 ; 

Ananda v .  A b ra  him (1899) 4 C.W.n. 42.



a f o r f e i t u r e .  The l a n d l o r d ,  though n o t  e n t i t l e d  to  khas  

p o s s e s s io n  in  such a c a se ,  cou ld ,  however, suO f o r  a
67

d e c l a r a t i o n  t h a t  th e  t r a n s f e r  was n o t  b in d in g  on him.

A r a j y a t  was g iven  c e r t a i n  rem ed ie s  a g a i n s t  

i l l e g a l  e jec tm en t  \tfhich we have a l r e a d y  c o n s id e re d  i n  

th e  p reced ing  s e c t i o n .

S e c . 4. R ig h ts  o f  e j e c t e d  r a j y a t g .

Under th e  Bengal Tenancy Act,  1885, any r a j y a t , 

on being e j e c t e d  from h i s  h o ld in g ,  under  a d e c re e  o f  

c o u r t  or o th e rw ise ,  was e n t i t l e d  to  com pensa t ion  f o r  any
68

improvements e f f e c t e d  by him or h is  p r e d e c e s s o r - i n - i n t e r e s t .  

Whenever th e  Court passed  any decree  f o r  e j e c t m e n t ,  i t  was 

o b l i g a t o r y  upon i t  to determ ine th e  amount o f  com pensa tion  

and make the  dec ree  fo r  e jec tm en t  c o n d i t i o n a l  on th e
69

payment o f  the  amount to  the  r a j y a t . The r i g h t  o f  a

r a j y a t  to  compensation fo r  improvements cou ld  not  be t a k e n
70

away by any c o n t r a c t  w i th  the  l a n d l o r d .  But where a 

r a j y a t  made th e  improvement in  pursuance  o f  a c o n t r a c t  o r  

under  a l e a s e  i n  c o n s i d e r a t i o n  o f  some s u b s t a n t i a l  

advantage to  be o b ta in e d  by him and he o b t a i n e d  t h a t

advan tage ,  he could  no t  claim  any com pensa tion  f o r  such
67. Sheikh Gozpffur v .  D ab l ish  ( I 896) 1 C.W.R. 1625 

■" •' Chandra ~v; B issessw ^r (1892) 1 C.VJ.ix. 158.
6 8 . The Bengal Tenancy Act,  1885, s e c . 8 2 ( 1 ) .
69 . I b i d . , s e c . 8 2 (2 ) .

I b i d . . s e c . 1 7 8 ( 1 ) ( d ) .



71improvement. Thus a rajyat might obtain a lease on a
re d u ced  r e n t a l  i n  c o n s i d e r a t i o n  o f  c l e a r i n g  o r  d ig g in g

a ta n k ;  and i f  ,Apursuance  t h e r e t o ,  he made th e  improvement,

he would n o t  be e n t i t l e d  to  compensation  t h e r e f o r .  O ther

cases  o f  a s i m i l a r  c h a r a c t e r  may e a s i l y  be co n ce ived .  A

r a j y a t  would n o t  be e n t i t l e d  to  com pensa tion  i f  he

v o l u n t a r i l y  abandohed o r  s u r re n d e re d  h i s  h o l d i n g .  Only

an i n v o l u n ta r y  removal from h is  ho ld in g  e n t i t l e d  him to  
72

com pensa tion .  The p r i n c i p l e ^  o f  c a l c u l a t i n g  th e  com pensa tion  

was l a i d  down i n  s e c t i o n  83 of  th e  Act which r a n  t h u s : -

n83. (1) In  e s t i m a t in g  th e  com pensa t ion  to  be 
awarded under  s e c t i o n  82 fo r  an improvement, r e g a r d  s h a l l  
be had -

(a) to  th e  amount by which th e  v a lu e ,  o r  th e  p roduce ,  o f  
th e  h o ld in g ,  o r  the  v a lu e  o f  t h a t  p ro d u ce ,  i s  i n c r e a s e d  
by th e  improvement;

(b) to  the  c o n d i t i o n  o f  th e  improvement, and th e  p ro b a b le  
d u r a t i o n  o f  i t s  e f f e c t s ;

(c) to  t h e  l a b o u r  and c a p i t a l  r e q u i r e d  f o r  th e  making o f  
such  an impio vem en t ;

(d) to  any d e d u c t io n  o r  r e m is s io n  o f  r e n t  o r  any o t h e r  
advan tage  g iv en  by th e  l a n d lo rd  to  th e  r a j y a t  o r  u n d e r -  
r a j y a t  i n  c o n s i d e r a t i o n  o f  th e  improvement; and

(e) i n  th e  case o f  a r e c l a m a t i o n  o r  o f  t h e  c o n v e r s io n  o f  
u n i r r i g a t e d  in to  i r r i g a t e d  l a n d ,  to  t h e  l e n g t h  o f  t im e 
d u r in g  which t h e  r a j y a t  or u n d e r - r a j y a t  has had th e  
b e n e f i t  o f  th e  improvement a t  an unenhanced r e n t .

71. I b i d . ,  s e c . 8 2 (3 ) .
72. M. F inucane and Ameer A l i ,  o n . c i t . , 0 .3 6 9 .



(2 )  When t h e  amount o f  t h e  c o m p e n s a t i o n  has  b e e n  
a s s e s s e d ,  t h e  C o u r t  may, i f  t h e  l a n d l o r d  and  r a j y a t  or 
u n d e r - r a i y a t  a g r e e ,  d i r e c t  t h a t ,  i n s t e a d  o f  b e i n g  p a i d  
whol&y i h  money, i t  s h a l l  be made w h o l l y  o r  p a r t l y  i n
some o t h e r  way".

The Act a l s o  gave t o  an  e j e c t e d  r a j y a t  c e r t a i n  r i g h t s
73

i n  r e s p e c t  o f  c r o p s  and l a n d  p r e p a r e d  f o r  s o w i n g .  When 
The B e n g a l  Tenancy B i l l ,  188*+, was u n d e r  d i s c u s s i o n  

Mr. P.M. link  he r j  i  moved an amendment t o  omit that provision 
o f  t h e  A c t .  He t h u s  e x p l a i n e d  t h e  object o f  the

7*+
a m e n d m e n t " T h e  p r o v i s i o n s  c o n t a i n e d  i n  t h i s  s e c t i o n  

a r e  o p p o s e d  to  t h e  judge-made  law on  t h e  s u b j e c t .  It has 
be e n  h e l d  by t h e  Hon’ b l e  J u d g e s  o f  t h e  H i g h  C o u r t  that, 
when a t e n a n t  i s  e j e c t e d  by o r d e r  o f  C o u r t ,  t h e  crops on  

t h e  l a n d  go w i t h  t h e  l a n d  to  t h e  l a n d h o l d e r .  But this 
s e c t i o n  p r o v i d e s  e l a b o r a t e  r u l e s  f o r  t h e  p u r p o s e  of giving 
t h e  r a j y a t  a r i g h t  to  e n t e r  upon t h e  l a n d  and  to r e a r  and 
r e a p  t h e  c r o p s  a f t e r  he has been e j e c t e d .  When a decree 
f o r  e j e c t m e n t  s e v e r s  a l l  c o n n e c t i o n  b e t w e e n  t h e  rajyat and 
h i s  l a n d l o r d ,  I do n o t  s e e  what  c o n s i d e r a t i o n s  can  justify 
s u c h  a p r o v i s i o n .  The B i l l  shows no c o n s i d e r a t i o n  for the 
c r o p s  o f  occ u p an cy  r a j v a t s . w h ic h  w ou ld  go t o  t h e  purchaser 
by s a l e  o f  t h e i r  h o l d i n g s .  Why s h o u l d  n o n - o c c u p a n c y  rajyats 
be deemed e n t i t l e d  to  g r e a t e r  c o n s i d e r a t i o n  i n  t h i s  respect,

73.  The B e n g a l  Tenancy A c t ,  188?,  s e c . 1 5 6 .
71*. S e l e c t i o n s , p . ? 93.



s p e c i a l l y  when t h e y  may p r o t e c t  t h e m s e l v e s  f rom e j e c t m e n t  

by payment  o f  t h e  amount  due by t h e m ? 11

I n  o p p o s i n g  t h e  amendment S i r  S t e u a r t  B a y l e y
75

s a i d : -  111 would  p o i n t  o u t  t h a t  t h e  o b v i o u s  d i f f e r e n c e

b e t w e e n  s a l e  and  e j e c t m e n t  i s  t h i s ;  when a r a j y a t  i s  s o l d

up he g e t s  t h e  money w h ic h  i n c l u d e s  t h e  v a l u e  o f  t h e  c ro p

on  t h e  g r o u n d .  Why when he i s  e j e c t e d  s h o u l d  he l o s e  i t ?
76

I n  r e g a r d  t o  t h i s  p o i n t  t h e  R e n t  Law Commiss io n  s a i d : -  

1 T h e r e  a r e  i n  t h e  e x i s t i n g  l a w  no p r o v i s i o n s  as  

t o  t h e  aw a y -g o in g  c r o p ;  and,  a s  a n a t u r a l  c o n s e q u e n c e ,  

when a t e n a n t  i s  e j e c t e d  w h i l e  t h e  c r o p  i s  on  t h e  g r o u n d ,  

t h e  r i g h t  t o  t h i s  c r op  i s  a c o n s t a n t  s o u r c e  o f  d i s p u t e  and 

l i t i g a t i o n .  We have e n a c t e d  t h a t ,  when a r y o t  i s  e j e c t e d  

i n  e x e c u t i o n  o f  a d e c r e e  -  and t h i s  we have  j u s t  shown,  

i s  t h e  o n l y  way i n  w h i c h  he c a n  be e j e c t e d  -  and t h e r e  

a r e  u p o n  t h e  l a n d  a t  t h e  t i m e  o f  t h e  e j e c t m e n t  g ro w i n g  

c r o p s  o r  o t h e r  u n g a t h e r e d  p r o d u c t s  o f  t h e  e a r t h ,  w h ic h  

b u t  f o r  t h e  e j e c t m e n t  s u c h  r y o t  w o u ld  have  been  e n t i t l e d  

t o  r e a p  o r  g a t h e r ,  s u c h  r y o t  s h a l l ,  n o t w i t h s t a n d i n g  s u c h  

e j e c t m e n t ,  be e n t i t l e d  t o  r e a p  o r  g a t h e r  s u c h  c r o p s  o r  

o r  p r o d u c t s ,  and may u s e  t h e  l a n d  f o r  t h e  p u r p o s e  o f  

t e n d i n g ,  r e a p i n g ,  g a t h e r i n g ,  and r e m o v i n g  t h e  same;  a n d ,

75.  S e l e c t i o n s , p . p 93.
76.  The r e p o r t  o f  t h e  R e n t  Law C om miss i on ,  1 8 8 0 , p a r a .  14-;;.



in  the event of his doing so,; he sha ll  be l iab le  to pay

a reasonab le  sum for  the use and occupation  o f  the land

for  th e se  purposes! We have, however, thought i t

reasonable  to a l low  the landlord an o p t i o n  o f  t a k i n g  s u c h

crops or products at a reasonable v a lu a t io n ,  i f  he g i v e s

n o t ic e  o f  h is  in t e n t io n  to do so at the time when he

a p p l ie s  for execu t ion .  I f  the landlord  and tenant ca n

not agree as to the va lue  o f  the c r o p s  o r  p r o d u c t s ,  t h e

Court may, upon the a p p l ic a t io n  o f  e i t h e r  o f  them,

determine such v a lu e ,  and the order so determining s u c h

value s h a l l  have the fo rce  o f  a d e c r e e * .  The p r i n c i p l e

seems a very sound one th at  the l a n d l o r d  s h o u l d  n o t ,  by

choosing him time for  ejectm ent,  not only r u i n  h i s  r a j y a t

but should h im self  b e n e f i t  by the c ro p  i n  t h e  g r o u n d ,

which the ra jya t  has sown and  which he i s  e n t i t l e d  t o
t o  v o t e

reap*1. The amendment was put /and n e g a t i v e d .

Under  the Bengal Tenancy a c t ,  1 8 8 5 , when a r a j y a t  

had, before the date o f  his  ejectm ent,  sown o r  p l a n t e d  

crops in  any land comprised in the ho ld ing ,  he was e n t i t l e d ,  

at the o p t ion  o f  the lan d lord ,  e i t h e r  t o  r e t a i n  possession 

o f  th a t  land on such terms as the C o u r t  m i g h t  deem 

rea so n a b le ,  u n t i l  the crops were reaped or to r e c e i v e  from 

the lan d lord  the va lu e  o f  the crops as est im ated  by t h e



77
Court. When he had, before the date of his ejectment,

prepared for  sowing any land comprised i n  h i s  h o l d i n g

but  had not  sown or  p l a n t e d  crops i n  t h a t  l a n d ,  he was

e n t i t l e d  to  r e c e i v e  from th e  l a n d l o r d  t h e  v a l u e  o f  the

labour  and c a p i t a l  expended by him i n  so preparing the

l a n d ,  as e s t i m a t e d  by the  Court  e x e c u t i n g  the decree for
78

e j e c tm e n t ,  t o g e t h e r  w i t h  r e a s o n a b l e  i n t e r e s t .  But he was 

not  e n t i t l e d  to  r e t a i n  p o s s e s s i o n  o f  any land or r e c e iv e  

any sum i n  r e s p e c t  t h e r e o f  when, a f t e r  t h e  commencement 

o f  p roceed ings  by the  l a n d l o r d  f o r  h is  e jec tm en t ,  he had 

c u l t i v a t e d  or o repa red  t h e  l a n d  c o n t r a r y  to the l o c a l
79

usage .  I f  the l a n d l o r d  e l e c t e d  to  allow him to r e t a i n

p o s s e s s i o n  o f  the  l a n d ,  he had to  pay to  the landlord ,

f o r  t h e  use  and o c c u p a t i o n  o f  t h e  l a n d  during t h e  period

f o r  which he was a l lowed  to  r e t a i n  p o s s e s s io n  o f  the same,

s u c h  r e n t  a s  t h e  Court e x e c u t i n g  t h e  d e c r e e  for  ejectment
80

might  deem r e a s o n a b l e .  The p r o v i s i o n  o f  the Act in  r e s p e c t  

o f  t h e  r i g h t s  of  the  e j e c t e d  r a j y a t  in  crops and land  

o r e p a re d  fo r  sowing was more e l a b o r a t e  t h a n  that  ta-Ltciv

was o r i g i n a l l y  proposed by th e  Rent  Law Commission, 1880. 

The r e l e v a n t  e x t r a c t  from t h e  r e p o r t  o f  the Commission i s  

no ted  above.

77« The Bengal Tenancy A c t ,  1885? s e c . 1 5 6 ( a ) .
78. I b i d . . sec.156(b).
'/?• i b i d . ,s e c .  1 5 6 ( c )  
o0. lo in . , s e c . 1 5 6 ( d )



The branch of  the law which r e l a t e s  to the

r i g h t s  o f  an e j e c t e d  r a j y a t , i n  r e s p e c t  o f  c r o p s  and

l an d  p r e p a r e d  f o r  sowing,  i s  g e n e r a l l y  known a s  t h e

law o f  emblements* The word ' e m b l e m e n t s 1 has  a t e c h n i c a l

sen$e  i n  the  E n g l i s h  law meaning u a r i g h t  g i v e n  by law  i n

c e r t a i n  cases to the  t e n a n t  o f  an  e s t a t e  o f  u n c e r t a i n

d u r a t i o n ,  which has u nexpec ted ly  d e t e rm in ed ,  w i t h o u t  any
f a u l t  o f  such t e n a n t ,  to  take the  c r o p s  g ro w in g  upon t h e

l and  when h i s  e s t a t e  d e t e r m i n e s ............... The g ro w in g  c r o p s

o & t h e  v e g e t a b l e  p ro d u c t i o n s  o f  the  s o i l  w h ic h  a r e

annua l ly  produced by t h e  labour  o f  t h e  c u l t i v a t o r  a r e  
81

emblements11 • In  t h i s  sense o f  t h e  term t h e r e  was no

law o f  emblements i n  I n d i a  so f a r  as  a g r i c u l t u r a l  h o l d i n g s  
82

were concerned*

81. Woodfall, o r . c i t , , p.80Q.
82. Akhi l  v .  ourendra (1905) 11 C.L.J. 87; Lakhan v.

J a i n a t h  (1907) I .L .R .  3*+ Cal .  5 l6  a t  523 and 538 F.B.



CHAPTER 9

C o n c lu s io n *

T h is  s t u d y  o f  t h e  B e n g a l  T e n a n c y  A c t ,  1 8 8 5 ,  r e p e a l s  

t h a t  i t  w as t h e  Magna C h a r t s  o f  t h e  B e n g a l  r a i . v a t s * I t  w a s  

t h e  r e s u l t  o f  t h e  e n d e a v o u r s  o f  t h e  B r i t i s h  G overn m en t i n  

I n d i a  t o  red eem  t h e  p le d g e  g i v e n  a t  t h e  t im e  o f  t h e  P e r 

m anent S e t t l e m e n t  o f  1 7 9 3  f o r  p r o t e c t i n g  t h e  r a i .v a t s  a g a i n s t  

t h e  z e m in d a r s * When t h e  B e n g a l  T e n a n c y  B i l l  o f  1 8 8 3  w as  

f i r s t  in t r o d u c e d  i n  th e  C o u n c i l ,  L o r d  R ip o n  i n  h i s  P r e s i d e n 

t i a l  s p e e c h  s a i d : -  !,We h a v e  e n d e a v o u r e d  t o  make a s e t t l e 

m e n t , w h ic h , w h i l e  i t  w i l l  n o t  d e p r i v e  t h e  l a n d l o r d s  o f  a n y  

o f  t h e s e  a c c u m u la te d  a d v a n t a g e s ,  w i l l  r e s t o r e  t o  t h e  r a l y a t s  

s o m e th in g  o f  t h e  p o s i t i o n  w h ic h  t h e y  o c c u p ie d  a t  t h e  t im e  o f  

t h e  P erm a n en t S e t t l e m e n t ,  and  w h ic h  we b e l i e v e  t o  b e  u r g e n t l y  

n e e d e d ;  i n  t h e  w ord s o f  t h a t  s e t t l e m e n t ,  f o r  t h e  p r o t e c t i o n  

and w e l f a r e  o f  t h e  r a i y a t s  and o t h e r  c u l t i v a t o r s  o f  t h e  s o i l ,  

w h o se  i n t e r e s t s  we th e n  u n d e r t o o k  t o  g u a r d ,  and h a v e ,  t o  o u r  

sh a m e, t o o  l o n g  n e g l e c t e d * 11̂  A t t h e  e n d  o f  t h e  d e b a t e  oh’ 

t h e  B i l l  H is  E x c e l l e n c y  t h e  P r e s i d e n t  o f  t h e  C o u n c i l  (L o r d

lm S e l e c t i o n s * p# 11+6#



11 9
D u f f e r i n )  s a i d : - A * £ t  i s  a t r a n s l a t i o n  and r e p r o d u c t i o n

i n  t h e  la n g u a g e  o f  t h e  d a y  o f  t h e  s p i r i t  and e s s e n c e  o f

t h e  L ord  C o r n w a l l i s '  s e t t l e m e n t ,  t h a t ^ i s  i n  h arm on y w i t h

fete* i n t e n t i o n s ,  t h a t  i s  c a r r i e d  o u t  h i s  i d e a s ,  t h a t  i t  i s
‘jC

c a l c u l a t e d  t o  e n s u r e  t h e  r e s u l t s  h e  a im ed  a t  and t h a t * i sA

c o n c e iv e d  i n  t h e  sam e b e n e f i c e n t  and g e n e r o u s  s p i r i t  w h ic h
p

a c t u a t e d  t h e  o r i g i n a l  f r a m e r s  o f  t h e  R e g u l a t i o n s  o f  1 7 9 3 * ,f 

The B e n g a l  T e n a n cy  A c t ,  1 885  w a s t h e  m o st im p o r ta n t  

a g r a r ia n  m ea su re  w h ic h  w as p a s s e d  s i n c e  th e  R e g u l a t i o n s  o f  

1 7 9 3 *  I t  w as t h e  o u tco m e  o f  p r o lo n g e d  r e s e a r c h  i n t o  t h e  

c o n d i t i o n s  o f  t h e  z e m in d a r s  and r a i y a t s  o f  B e n g a l  b y  t h e  

R e n t Law C o m m iss io n , 1 8 8 0  and t h e  h a r d  la b o u r  o f  a  b a n d  o f  

d i s t i n g u i s h e d  C o u n c i l l o r s  o f  t h e  V ic e r o y s  and G o v e r n o r s -  

G e n e r a l  o f  I n d i a ,  u r g e d  on  b y  t h e  e x c e l l e n t  i n t e n t i o n  o f  

t h e  B r i t i s h  G overn m en t a t  h om e*‘f " P e r h a p s  n o  l e g i s l a t i v e  

e n a c tm e n t  w as e v e r  s u b j e c t e d  t o  f u l l e r  e x a m in a t io n  o r  m ore  

s e a r c h i n g  c r i t i c i s m *  The q u e s t io n  h ad  e n g a g e d  t h e  a t t e n 

t i o n  o f  t h e  G overn m en t and t h e  p u b l i c  f o r  m ore th a n  t e n  

y e a r s ;  t h e  S e l e c t  C o m m itte e , w h ic h  i n c lu d e d  m em bers h o l d i n g  

t h e  m o st d i v e r s e  v i e w s ,  h e l d  no l e s s  t h a n  6i+ m e e t i n g s ,  and

2 . I b i d * , p . 616.



663.

h a d  b e f o r e  i t  s e v e r a l  h u n d r e d s  o f  r e p o r t s ,  o p i n i o n s  and
" Z

m a t e r i a l s ” • The A c t  o f  1 885  h ad  c o m p l e t e ly  r e c a s t  t h e  

p r o v i s i o n s  o f  t h e  R e n t A c t s  o f  1 8 5 9  and 1 8 6 9  i n  t h e  m a t t e r  

o f  a c c r u a l  o f  o c c u p a n c y  r i g h t ,  s u i t s  f o r  e n h a n c e m e n t , r e 

d u c t i o n  and r e c o v e r y  o f  a r r e a r s  o f  r e n t .  U n d er  t h a t  A c t  

a r a i y a t  b eca m e a “ s e t t l e d  r a i y a t ” and a c q u ir e d  t h e  r i g h £  

o f  o c c u p a n c y  i n  a l l  t h e  la n d s  h e  h e ld  i n  a  v i l l a g e  p r o v id e d  

h e  h e l d  an y  la n d  f o r  12  y e a r s  i n  t h e  v i l l a g e # / *  To a c q u ir e  

t h e  r i g h t  o f  o c c u p a n c y  i t  w as n o t  n e c e s s a r y  t o  h o ld  t h e  sam e 

p l o t  o f  la n d  f o r  12  y e a r s  a s  w as th e  c a s e  b e f o r e  t h e  A c t  o f  

1 8 8 5 # ^  The m a in  o b j e c t  o f  t h e  A c t  w a s t o  g i v e  t h e  s e t t l e d

r a i y a t  t h e  sam e s e c u r i t y  i n  h i s  h o l d in g  a s  h e  e n j o y e d  u n d e r

t h e  o l d  c u s to m a r y  law* A g o o d  e x a m p le  o f  w h ic h  w i l l  b e

fo u n d  i n  t h e  c l a u s e  w h ic h  th r ew  upon t h e  l a n d lo r d  t h e  o n u s

o f  d i s p r o v in g  t h e  r a j y a t ^  c la im  t o  a r i g h t  o f  o c c u p a n c y *

I t  w a s l a i d  down t h a t  i n  an y  p r o c e e d in g s  b e tw e e n  a  r a i y a t  

and  h i s  l a n d lo r d  i t  w as t o  b e  p resu m ed  t h a t  h e  w as a s e t t l e d  

r a i y a t  u n t i l  t h e  c o n t r a r y  w as p r o v e d * ^  I n  p u r s u a n c e  o f  t h e

3*  B e n g a l  S u p p le m e n ta r y  A d m in i s t r a t iv e  r e p o r t  1 8 8 2 -8 7 # p # 9 7 *  
U* S e e  pp* l l h >  1 7 2 *
5* S e e  p p .  1 1 6 ,  1 1 7 *
6* S e e  p * l l 6 .



m ain  p r i n c i p l e s  o f  t h e  A c t ,  r u l e s  w ere  l a i d  down t o  g u id e  

t h e  C o u r ts  i n  d e t e r m in in g  w h e th e r  a t e n a n t  w a s a t e n u r e -  

h o l d e r  o r  a r a i y a t #^ I t  d e s c r i b e d  t h e  v a r i o u s  r i g h t s  and  

o b l i g a t i o n s  o f  t h e  d i f f e r e n t  c l a s s e s  o f  r a i y a t s .  I t  c o n 

t a i n e d  p r o v i s i o n s  l i m i t i n g  t h e  r i g h t  o f  c o n t r a c t  b e t w e e n

la n d lo r d  and t e n a n t  and p r o h i b i t e d  t h e  la t t e r  fr o m  s u r r e n d e r -
0

i n g  b y  c o n t r a c t  t h e  r i g h t s  c o n f e r r e d  u p o n  th em  b y  t h e  A c t#

I t  s i m p l i f i e d  and f a c i l i t a t e d  s u i t s  f o r  e n h a n c e m e n t and r e 

d u c t i o n  o f  r e n t #  I t  l a i d  down r u l e s  f o r  t h e  e n h a n c e m e n t o f  

a r a i y a t 1 s  r e n t#  I f  t h e  r e n t  o f  an o c c u p a n c y  r a i y a t  h a d  

o n c e  b e e n  e n h a n c e d  b y  c o n t r a c t  o r  s u i t ,  no s u i t  f o r  f u r t h e r

e n h a n ce m en t o f  h i s  r e n t  w o u ld  l i e  u n t i l  a f t e r  t h e  e x p i r y  o f
9 1015  y e a r s  e x c e p t  o n  t h e  g r o u n d  o f  l a n d l o r d ’ s  im p r o v em e n t*

I f  a n o n -o c c u p a n c y  r a i y a t  o b j e c t e d  t o  p a y  a n  e n h a n c e d  r e n t *
11h e  c o u ld  h a v e  h i s  r e n t  f i x e d  b y  t h e  C o u rt#  I f  h e  a g r e e d

t o  p a y  t h e  r e n t  d e t e r m in e d  b y  t h e  C o u r t ,  h e  w a s e n t i t l e d  t o
12r e m a in  i n  o c c u p a t io n  o f  t h e  la n d  a t  t h a t  r e n t  f o r  5 y e a r s *  

The A c t  p r e s c r i b e d  t h e  r u l e s  f o r  i n s t a l m e n t  f o r  t h e  p a y m en t

7# S e e  pp# 6 8 - 8 i u
8# S e e  p p . 2 9 2 - 9 4 *
9#- S e e  p # 4 9 0 #

10# S e e  p# 4 9 1 *
11# S e e  p# 5 0 ? .
12# I b id #
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of rent,*^ for granting rece ip ts  on payment o f rent^and
15in te r e st  upon arrears o f ren t.  ̂ I t  encouraged the making

of improvements hy the ra iya ts of th e ir  hold ings^and they

were e n t it le d  to  claim compensation fo r  i t  in  the event o f

e v ic t io n * ^  I t  was declared that they could not he e jected
18from th e ir  holdings except in  execution o f a decree* A

strong safeguard was provided against harassment o f the
19ra iya ts hy too frequent rent su its*  A decree fo r  arrears

o f rent could not he executed hy any one who did not acquire
20the landlord’ s in terest*  The Act provided fo r  cases in

21 22  which holdings were surrendered or abandoned; i t  pre

vented the r e a lisa tio n  of abwab and other i l l e g a l  im posi- 
23tions*   ̂ I t  la id  down the procedure for recovery of

24arrears o f rent and declared the in te r e st  o f ra iy a ts  to he 

protected from annulment*^

A fter the passing of the Bengal Tenancy A ct, 1 8 8 5  

Government ca re fu lly  watched the working of the Act*

1 3 . See P. 3 7 5  ♦
1 4 . See P. 3 9 2 *
1 5 . See P. 3 8 3 .
1 6 . See PP. 2 5 9 - 6 4 ,
1 7 . See PP. 6 5 4 - 5 5 .
1 8 . See pp. 5 9 2 ,  5 9 6 ,  6 4 6 .
1 9 . See pp. 5 3 8 , 5 3 9 .
2 0 . See PP. 5 5 5 - 6 1 .
2 1 . See PP. 2 3 3 - 4 5 .
2 2 . See PP. 2 4 5 - 5 9 .
2 3 . See PP. 4 2 3 - 2 4 .
2 4 . See PP. 5 3 8 - 5 0 .
2 5 . See PP. 5 9 4 - 9 5 ,  6 4 4 ,  6 5 3
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Whenever any d e f e c t  was fo u n d , i t  was rem edied  hy  amend

ment# The Amending Act o f  I 898 made some im p o r ta n t

a l t e r a t i o n s  i n  th e  p ro v i s io n s  r e l a t i n g  to  enhancement 
26o f  r e n t#  I t  was l a i d  down hy th e  A cts  o f  1907 and

1908 t h a t  no revenue  o r  C i v i l  Court would g iv e  e f f e c t  t o

agreem ents  o r  compromises between l a n d lo r d s  and t e n a n t s ,

th e  term s o f  w hich , i f  embodied in  a c o n t r a c t ,  cou ld  n o t
27h e  e n fo rc e d  u n d e r  th e  Act#. * The r a i y a t s  were a l s o  g iv e n

f u r t h e r  r i g h t s  hy  subsequen t amendments# The A ct o f  19®5

was u n d e r ta k e n  w i th  th e  o b je c t  o f c o n f e r r in g  th e  s t a t u s  o f

s e t t l e d  r a i y a t  on c e r t a i n  te n a n ts  o f some p a r t s  o f  th e

Sundarbans which were su b seq u en tly  c o n s t i t u t e d  v i l l a g e s
28w i t h i n  th e  meaning o f  th e  Act* R a d ic a l  changes were

in t ro d u c e d  i n  th e  Act o f  1928; v iz # ,  ( a )  S t a t u t o r y  r e c o g n i t i o n

was g iv en  to  th e  r i g h t  o f  t r a n s f e r a b i l i t y  o f  an occupancy

h o ld in g  s u b je c t  to  payment o f  c e r t a i n  sa lam i ( t r a n s f e r  f e e )
29t o  th e  l a n d lo r d  and land lo rd*  s r i g h t  o f  p re -e m p tio n *

(b )  P u l l  r i g h t  was g iven  to  occupancy r a i y a t s  i n  r e s p e c t  o f  

a l l  t r e e s  on th e  land*^0 ( c )  In  o rd e r  to  p r e v e n t  la n d

26# See p p . 360- 61 , U6l, k659 k l 2#
27* The B engal Tenancy A c t ,  I 885 , sec# 1^7A; a l s o  see  pp* 

503 , 538*
28 . The s ta te m e n t  o f  o b je c t s  and re a so n s  o f  th e  B i l l  o f  

1925 = C a lc u t t a  G a z e t te  d a ted  15 th  J a n u a ry  1925» p a r t  
IV, p#2; a l s o  see p# 115*

29* See pp# 220,221#
30# See pp# 198 , 199#
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from  p a s s in g  to  m ortgagees  f o r  i n d e f i n i t e  p e r i o d s ,

occupancy r a i y a t s  were a llow ed  to  u s u f r u c tu a r y  m ortgages

f o r  a p e r io d  o f  15  y e a r s ( d )  The p r o v i s i o n s  r e l a t i n g

3 2t o  d i s t r a i n t  were om itted*  The n e x t  im p o r ta n t  amendment

came i n  1938, th e  o b j e c t . o f  which wase to  l e s s e n  th e

b u rd en  on th e  r a i y a t s * Under t h a t  amendment th e  l a n d l o r d ’ s

t r a n s f e r  f e e  was a b o l i s h e d  and a lso  th e  l a n d l o r d ’ s r i g h t  o f

p re -e m p tio n  b u t  a r i g h t  o f  p re -em p tio n  i n  f a v o u r  o f  c o - s h a r e r
33occupancy r a i y a t  was r e c o g n i s e d * "  F a c i l i t i e s  were g iv e n  

to  an u s u f r u c tu a r y  m o rtg ago r o f occupancy h o ld in g  to  r e g a in
3ii

p o s s e s s io n  o f  h i s  p ro p e r ty *  ^  The r a t e  o f  i n t e r e s t  on
1 35a r r e a r s  o f  r e n t  was re d u ced  from 12^ p*c* to  6/\± p*c* ^

L an d lo rd s  were made l i a b l e  t o  f i n e  f o r  r e a l i s a t i o n  o f  
3 6abwab* The p r o v i s io n s  f o r  r e a l i z i n g  r e n t  b y  c e r t i f i c a t e

37were a b o l i s h e d ;^  in c r e a s e d  f a c i l i t i e s  were g iv e n  to  su b -
38d i v i s i o n  o f  h o ld in g s *  There were p r o v i s io n s  f o r  a b a te 

ment o f  r e n t  on ac co u n t o f  d i l u v io n ^ a n d  f o r  r e - e n t r y  when

3 1 . S e e  p .  2 2 3 .
3 2 . S e e  p .  5 8 0 . .
3 3 . S e e  p .  2 2 1 .
3 U . The B e n g a l  T e n a n c y  A c t ,  1 8 8 5 , s e c .  26G , s u b - s e c . 2
3 5 . S e e  p .  3 8 5 .
3 6 . S e e  p .  U2k»
3 7 . S e e  p .  5 8 9 .
3 8 . S e e  p p .  2 7 7 - 7 8 .
3 9 . S e e  p p .  3 6U , 3 7 4 .



v an ish e d  la n d  r e - a p p e a r d * ^  The p r o v i s i o n s  r e l a t i n g  to

enhancement o f  r e n t  were suspended f o r  a p e r io d  o f  t e n

y e a r s * ^  Then came th e  A ct o f  1939 w hich  p ro v id e d  t h a t

th e  l a n d lo r d  sh o u ld  n o t  g e t  a d ec ree  f o r  a d d i t i o n a l  r e n t

m ere ly  “because  a r e c e n t  measurement had shown an in c r e a s e
h o

i n  th e  a re a  o f  th e  tenancy*  The Act o f  1940 widened th e  

d e f i n i t i o n  o f  a com plete  u s u f r u c tu a r y  m ortgage hy  in c lu d in g  

" e v e ry  m ortgage in c lu d in g  a mortgage hy  c o n d i t i o n a l  s a l e ,  

e n te r e d  i n t o  hy  an occupancy r a i y a t  i n  r e s p e c t  o f  h i s  

h o ld in g  o r  o f  a p o r t i o n  o r  s h a re  th e r e o f  i n  which p o s s e s s io n  

o f  la n d  i s  d e l i v e r e d  to  th e  m ortgagee” * The same Act o f  

1940 b ro u g h t  a f a r - r e a c h i n g  change i n  th e  law g o v e rn in g  

e x e c u t io n  o f  d e c re e s  f o r  a r r e a r s  o f  r e n t ,  hy  p r o v id in g  t h a t  

a d e c re e  f o r  a r r e a r s  o f  r e n t ,  w hether i n  th e  form  o f  a r e n t  

d e c re e  o r  a money d e c re e ,  co u ld  on ly  he e x e c u te d  hy  s a l e  o f  

th e  d e f a u l t i n g  h o l d i n g * ^  By th e  Act o f  1947 th e  p r o 

v i s i o n s  r e l a t i n g  to  enhancement o f r e n t  were a g a in  suspended  

f o r  a n o th e r  f i v e  y e a r s  w i th  e f f e c t  from 2 7 th  A ugust 1 9 4 7 * ^

40* The B engal Tenancy A c t ,  1885, sec .86A , s u h -s e c  2 , c l ( a ) *  
4 1 .  See pp* 490,509-10*
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I t  i s  now a p p a re n t  t h a t  the  B engal Tenancy A c t ,

1885 w i th  i t s  su b seq u en t amendments "brought s e c u r i t y ,  e a se  

and com fort to  th e  B engal r a i y a t s * A p ar t  from  t h e i r  

l i a b i l i t y  t o  p ay  r e n t  th e y  were alm ost th e  owners o f  t h e i r  

h o ld in g s ,  though an occupancy ra i .v a t  co u ld  n o t  u se  th e  la n d  

i n  any manner which would m a te r i a l l y  im p a ir  th e  v a lu e  o f
h.5th e  lan d  o r  r e n d e r  i t  u n f i t  f o r  th e  p u rpo se  o f  th e  tenancy*  ^ 

C o n s id e r in g  th e  e f f e c t  o f  th e  laws t h a t  w ere p a s s e d  s in c e  

th e  g r a n t  o f  Dewani i n  1765 on th e  s t a t u s  o f  th e  Bengal 

r a i y a t s * we may conc lu de  t h a t  th e  y e a rs  b e tw een  1885 and 

191+7 u n d er  th e  famous Bengal Tenancy A c t ,  1885 was f o r  them 

th e  most p r o p i t i o u s  p e r io d  d u r in g  th e  182 y e a r s  o f  B r i t i s h  

Rule i n  In d ia*  W ith in  t h a t  p e r io d  o f  p e a c e f u l  a d m in i s t r a 

t i o n  th e y  were g iv e n  by  l e g i s l a t i o n  r i g h t s  and p r i v i l e g e s  

a s  a r e s u l t  o f  w hich th e y  were happy and p ro sp e ro u s*

The Government d id  n o t  s top  th e re *  I t  always 

showed co n cern  f o r  th e  means by which th e  r a i y a t s  c o u ld  be  

b ro u g h t u n d e r  d i r e c t  c o n t r o l  o f  Government* I n  th e  e a r l y  

p a r t  o f  th e  19 th  c e n tu r y  th e  U nited  Kingdom Government ex

p re s s e d  ap p ro v a l o f  a p o l i c y  whereby e v e ry  zemindar.y t e n u r e  

shou ld  be  "p u rch ased  on th e  p a r t  o f  th e  Government and th e n

k5 • See p* 188*



se tt le d  with the ryots on the ryotwar^p r in c ip le ”. ^  The

S e le c t  Committee o f  th e  House o f Commons t h a t  s a t  i n  1830

also suggested that “Government might acquire zemindaries

hy  p r i v a t e  o r  p u b l i c  p u rc h a s e ,  in  o rd e r  t o  p r o t e c t  th e

r a i y a t s * r i g h t s ,  p ro v id e d  t h a t  the  o u t l a y  in v o lv e d  was n o t
ii8so g r e a t  a s  to  p r e v e n t  th e  working o f  such a scheme” *

But i t  was n o t  p o s s i b l e  a t  t h a t  tim e to  a c c e p t  t h a t  su g g es

t i o n  o f  th e  Com m ittee. I n  1938 a h ig h  pow ered Commission 

was s e t  up u n d er  th e  C hairm anship o f  S i r  F r a n c i s  F lo u d  £o 

r e p o r t  i n t e r  a l i a  “w h e th e r  i t  i s  p r a c t i c a b l e  and a d v i s a b le  

f o r  Government to  a c q u i r e  a l l  th e  s u p e r io r  i n t e r e s t s  i n  

a g r i c u l t u r a l  la n d  so as to  b r in g  th e  a c tu a l  c u l t i v a t o r s  i n t o
ha

d i r e c t  r e l a t i o n  w i th  th e  Government” . A f t e r  a l a b o r io u s  

i n v e s t i g a t i o n  f o r  two y e a r s  in to  th e  la n d  te n u re  system  p r e 

v a i l i n g  i n  B engal from  th e  Hindu p e r io d  down to  th e  th e n

k6m ry o tw a r  = “A cco rd ing  t o ,  o r  w i th  r y o t s .  A r.votwar s e t t l e 
ment i s  a s e t t l e m e n t  made by Government im m ed ia te ly  w i th  
th e  r y o t s  i n d i v i d u a l l y ,  under which th e  Government r e 
c e iv e s  i t s  dues i n  th e  form o f  a money r e n t  f i x e d  on th e  
la n d  i t s e l f  i n  c u l t i v a t i o n ” ( G lo s sa ry  to  th e  F i f t h  R ep o rt  
from th e  S e l e c t  Committee o f  th e  House o f  Commons. 1812)T 

U T h e  r e p o r t  from  th e  S e le c t  Committee o f  th e  House o f  
Commons, 1832.

U8* The r e p o r t  o f  th e  Land Revenue Commission, B engal d a te d  
2 1 s t  March, 19U0, V o l . I ,  p a ra  55• 

i+9* The r e p o r t  o f  th e  Land Revenue Commission, B en g a l ,  d a te d  
2 1 s t  March 19UO, V o l . I ,  p a ra  10; The Times o f  London d a te d  
1 9 th  A p r i l ,  1965, P « 1 0 ,  C o l.5 .



e x is tin g  system, the majority of the Commission recorded

t h e i r  c o n s id e r e d  o p in io n  t h a t  w h a te v e r  m ig h t  h a v e  b e e n  t h e

j u s t i f i c a t i o n  f o r  t h e  P erm a n en t S e t t l e m e n t  i n  1 7 9 3 *  i t  w a s

no l o n g e r  s u i t e d  t o  th e  c o n d i t i o n s  o f  t h e  p r e s e n t  t im e  and

50t h a t  i t  had  c e a s e d  t o  s e r v e  an y  n a t i o n a l  i n t e r e s t #  A c c 

o r d i n g l y  t h e y  recom m ended t h a t  th e  i n t e r e s t s  o f  a l l  c l a s s e s  

o f  r e n t - r e c e i v e r s  s h o u ld  b e  a c q u ir e d  on  r e a s o n a b l e  te r m s  s o

t h a t  t h e  a c t u a l  c u l t i v a t o r s  m ig h t becom e t e n a n t s  h o l d i n g
51l a n d s  d i r e c t  u n d e r  th e  G overnm ent#^  The B e n g a l  A d m in i s t r a t i v e

E n q u ir y  C o m m itte e , 1945  a l s o  e x p r e s s e d  t h e i r  d e l i b e r a t e

o p i n io n  t h a t  11 so  lo n g  a s  t h e  p r e s e n t  ou tm od ed  s y s te m  o f  la n d

t e n u r e  r e m a in e d  t h e  a d m i n i s t r a t i v e  m a c h in e r y  o f  G o v er n m e n t,

b e i n g  c lo g g e d  b y  i t  at' e v e r y  t u r n ,  w as b ou n d  t o  f a i l  t o

a c h i e v e  i t s  maximum r e s u l t  i n  th e  e x p l o i t a t i o n  o f  la n d  and
52w a t e r  r e s o u r c e s  o f  t h e  p r o v in c e # 11̂

The G overnm ent c o u ld  n o t  g i v e  p r o p e r  a t t e n t i o n  t o  t h e  

m a t t e r  im m e d ia te ly  a f t e r  t h e  p u b l i c a t i o n  o f  t h e  F lo u d  C o m m iss io n  

r e p o r t  a s  t h e y  w ere  t h e n  e n g a g e d  i n  t h e  S e c o n d  W orld  War#

A f t e r  t h e  c e s s a t i o n  o f  t h e  h o s t i l i t i e s ,  th e  l e g i s l a t u r e ,  i n

50# The r e p o r t  o f  th e  Land Revenue Commission, B en g a l ,  d a te d  
2 1 s t  March, 1940, V o l# l ,  p a ra  96*

51. I b i d #
52# S ta tem en t o f  o b je c t s  and re aso n s  o f  th e  B engal S t a t e  

A c q u is i t io n  and Tenancy B i l l ,  1947*



th e  l i g h t  o f  th e  recom mendations o f  th e  Commission,"brought 

th e  Bengal S ta te  A c q u is i t io n  and Tenancy B i l l  on th e  1 0 th  

A p r i l ,  1947 " to  p ro v id e  f o r  th e  a c q u i s i t i o n  b y  th e  Crown 

o f  th e  i n t e r e s t s  o f  r e n t - r e c e i v e r s  and c e r t a i n  o th e r  i n 

t e r e s t s  in  land  i n  B engal and to  d e f in e  th e  law  r e l a t i n g  to  

a g r i c u l t u r a l  te n a n c ie s  to  be h e ld  under th e  Crown a f t e r  

such a c q u i s i t i o n  and o th e r  m a t te r s  conn ec ted  th e r e w i th 11# ^  

I n  th e  S ta tem ent o f d b j e c t s  and re a s o n s  o f  t h a t  B i l l  i t  was 

s t a t e d  as f o l l o w s : -

"G overnm ent have a c c o r d in g ly  d e c id e d  t o  a c c e p t  t h e  

p o l i c y  o f  b r i n g i n g  t h e  a c t u a l  c u l t i v a t o r s  i n t o  d i r e c t  

r e l a t i o n  w it h  G overnm ent b y  a c q u ir in g  t h e  i n t e r e s t s  o f  

a l l  c l a s s e s  o f  r e n t  r e c e i v e r s  a s  w e l l  a s  a l l  i n t e r e s t s  i n  

h a t s , b a z a r s  ( m a r k e t ) ,  f o r e d s ,  j u n g l e s ,  w a t e r  c o u r s e s  o r  

m arsh y  t r a c t s  w i t h  p r i v a t e  r i g h t  o f  f i s h e r i e s  and s a n d y  

c h a r s , on  paym ent o f  c o m p e n s a t io n  on t h e  b a s i s  o f  n e t  

p r o f i t  a c c o r d in g  t o  th e  n a tu r e  and c ir c u m s t a n c e s  o f  e a c h  

i n t e r e s t  and a l s o  t o  s e t  up a m a c h in e r y  f o r  t h e  p u r p o s e *

I t  i s  a ls o  co n s id e red  n e c e s s a ry  t h a t  a l l  s u r p lu s  c u l t i v a b l e  

la n d s  h e ld  by  p r o p r i e t o r s ,  t e n u r e - h o ld e r s  and r a i y a t s  i n

53* The B e n g a l S t a t e  A c q u i s i t i o n  and T e n a n c y  B i l l  o f  1947 1  
p r e -a m b le *



e x c e ss  o f c e r t a i n  p r e s c r ib e d  s ta n d a rd  sh o u ld  be a c q u ir e d  

w i th  a view to  t h e i r  d i s t r i b u t i o n  amongst p e t t y  c u l t i v a t o r s ,  

l a n d l e s s  la b o u re r s  and b a rg a d a rs  so as to  p ro v id e  them w i th  

economic h o ld in g s .  P r o v is io n s  a re  a l s o  n e c e s s a r y  f o r  r e g 

u l a t i n g  th e  r i g h t s  and i n t e r e s t s  o f  t e n a n t s  who w i l l  come 

i n t o  d i r e c t  r e l a t i o n  w ith  Government as th e  s o le  l a n d lo r d  

consequ en t on th e  a c q u i s i t i o n  o f  a l l  r e n t  r e c e i v i n g  i n t e r 

e s t s  i n  any a r e a .  I t  i s  co n s id e red  t h a t  t h e r e  sh o u ld  be  

o n ly  one c la s s  o f  t e n a n t s ,  namely, r a i y a t s  w i th  f u l l  r i g h t s  

o f  occupancy. T ra n s fe r  o f  lan d  o f  a r a i y a t  sh o u ld  be  p e r 

m is s ib l e  on ly  to  a bona f i d e  c u l t i v a t o r  owning la n d  below  a 

c e r t a i n  l i m i t .  S u b - l e t t i n g  o f  lan d  sh o u ld  be  a b s o l u t e l y  

i n t e r d i c t e d  excep t i n  c e r t a i n  s p e c ia l  c a s e s  and s u b - d i v i s i o n  

o f  h o ld in g  should  be r e s t r i c t e d  up to  a l i m i t  i n  o rd e r  to  

p r e v e n t  c r e a t io n  o f  too  many uneconomic h o ld in g s  w hich  have 

p ro d u ced  a most b a n e fu l  e f f e c t  on th e  p r e s e n t  a g r i c u l t u r a l  

economy o f  th e  C oun try . P ro v is io n s  f o r  c o n s o l i d a t i o n  o r  

en la rg em en t o f  s c a t t e r e d  h o ld in g s  sh o u ld  a l s o  be  made w i th  

a  view to  f a c i l i t a t e  c o -o p e ra t iv e  fa rm in g  and m echanised  

c u l t i v a t i o n .  The new scheme o f te n a n c y  law as e n v isa g e d  

sh o u ld  enab le  lan d s  to  be r e t a in e d  o n ly  b y  bona f i d e  c u l t i 

v a t o r s  and p re v e n t  t r a n s f e r  to  n o n - a g r i c u l t u r i s t s  o r  

a c cu m u la tio n  o f  l a r g e  a r e a s  i n  th e  hands  o f  a few er p e o p l e . 11



But i t  was not p ossib le  on the part o f the B r it ish  Ad

m inistration  to pass that B i l l  in to an Act w ith in  the short 

time that remained at th e ir  d isposal; the adm inistration  

was handed over to the Government of India and Pakistan in  

August 1947•

A fter Independence the East Pakistan Government in  

1950 published a B i l l  based on the B i l l  o f 1947* providing  

in ter  a lia  for the ab o lition  of the zemindary system in  that 

part of Pakistan* The B i l l  was enacted in  1951 as the East 

Bengal State A cquisition  and Tenancy A ct, 1950* S im ilarly  

the West Bengal Government passed in  1954 the West Bengal 

E state A c q u is i t io n  Act, 1953* Under both the Acts the 

in te r e sts  of the ren t-rece ivers w ithin the resp ectiv e  pro

vinces in  the two countries are acquired# Subsequently the 

West Bengal Government passed in 1956 the West Bengal Land 

Reforms Act, 1955 dealing in ter  a lia  with the r ig h ts  and 

l i a b i l i t i e s  o f the r a iy a ts* Under that Act and the East 

Bengal Act of 1951 > the Bengal Tenancy A ct, 1885 was re

pealed* Under both the Acts the c la s s if ic a t io n *  o f ra iyats  

abolished; there i s  only one c la ss  of tenant, namely a 

r a iy a t* A raiyat*s holding i s  a permanent tenure d irect  

under the Government. He i s  the owner o f  h is  holding which



i s  h e r i t a b l e  and t r a n s f e r a b l e .  There i s  no lo n g e r  any
i

r e s t r i c t i o n  i n  th e  u s e r ;  he may u se  h i s  la n d  i n  any 

manner he l i k e s .  R egard ing  th e  t o t a l  a r e a  a llo w ed  to  be  

r e t a in e d  i n  th e  p o s s e s s io n  o f  a r a i y a t  th e  law i s  d i f f e r 

e n t  i n  th e  two c o u n t r i e s .  A ccording to  th e  West B engal

v e r s io n  no r  a iy a t  can h o ld  more th an  25 a c r e s  e x c lu d in g
5hh i s  hom estead. A ccord ing  to  th e  E a s t  B engal v e r s io n  

th e  ag g rega te  q u a n t i ty  o f  lan d s  w i l l  "n o t exceed  375 s ta n d a r d  

b ig h a s  or an a rea  de term ined  by c a l c u l a t i n g  a t  th e  r a t e  o f  

t e n  s ta n d a rd  b ig h a s  f o r  each  member o f  h i s  f a m i ly ,  w hich 

e v e r  i s  g r e a t e r " T h a t  Act a l s o  d e a ls  w i th  th e  i n c i d 

e n t s  o f r a i y a t s 1 h o ld in g s ,  pu rchase  and a c q u i s i t i o n  o f  

l a n d s ,  enhancement and r e d u c t io n  o f  r e n t ,  am algam ation , 

s u b - d iv i s io n  and c o n s o l id a t io n  o f  h o ld in g s  e t c . ,  w hich a re  

beyond the  scope o f  t h i s  e s s a y .

By th e  a b o l i t i o n  o f  th e  zem indary; system  b o th  i n  

West Bengal and E a s t  P a k i s t a n ,  the  r a i y a t s  r e g a in e d  t h e i r  

a n c ie n t  r i g h t s  to  h o ld  lan d  d i r e c t  under th e  Government a s  

th e y  were under th e  Hindu and Muslim Governments w hich  p r e 

ceded th e  E a s t  I n d ia  Company*

5h« The West Bengal Land Reforms A c t ,  1955# s e c .h *
55« The E as t  Bengal S ta t e  A c q u is i t io n  and Tenancy A c t ,  195Q* 

se c .2 0  as amended by  th e  E a s t  P a k is ta n  O rd inance  No*XV 
o f  1961 = Dacca G a z e t te  e x t r a o r d in a r y ,  d a te d  2 8 th  A p r i l ,  
1961, p.8hh*



Of la te  serious a tten tion  has been given to  

improvement o f the condition of the ra iy a ts  in  East 

Pakistan. F a c i l i t ie s  are afforded to them to  c u lt iv a te  

more land and to grow more food. Elaborate schemes have 

been drawn up for consolidation  o f holdings and mechanized 

c u lt iv a tio n . A g igantic  project i s  la id  out to control 

inundation which i s  the ch ie f menace to the p rosp erity  o f  

the ra iya ts in  East Pakistan at the moment. I f  th is  

project i s  su ccessfu l, East Pakistan with her f e r t i l e  land 

may become the granary o f the Commonwealth.
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R e v e n u e ,  B e n g a l  d a t e d  1 6 t h  A u g u s t ,  1811*

R e v en u e  L e t t e r  t o  B e n g a l  d a t e d  1 0 t h  N o v e m b e r ,  1 8 2 4 .

L e t t e r  No* 2 4  R*L. d a t e d  1 7 t h  S e p te m b e r ,  1 8 8 4  fr o m  t h e  
C o m m is s io n e r  o f  t h e  P r e s i d e n c y  D i v i s i o n ,  B e n g a l .

E v i d e n c e  and A n s w e r s  t o  Q u e s t i o n s

H a l t  M a c K e n z ie ' s  e v i d e n c e  No* 2 575  b e f o r e  t h e  S e l e c t  
C o m m ittee  o f  t h e  H ouse  o f  Commons, 1 8 3 2 .

Gholam H o s s a i n  K han1 s  a n s w e r s .

R o y r o y a n ' s  a n s w e r s *



Minutes and Consultations

M in u t e s  o f

W arren H a s t i n g s  d a t e d  1 s t  November and 1 2 t h  
N ovem b er , 1776*

S i r  Jo h n  S h o r e  d a t e d  1 8 t h  J u n e ,  1789*

L o rd  C o r n w a l l i s  d a t e d  1 8 t h  S e p t e m b e r , 1 7 8 9 .

L o r d  C o r n w a l l i s  d a t e d  3 £ d  F e b r u a r y ,  1 7 9 0 .

L o r d  M oira  d a t e d  2 1 s t  S e p te m b e r ,  1815*

L o r d  H a s t i n g s  d a t e d  3 1 s t  D ecem b er , 1 8 19 *

L o rd  W i l l i a m  B e n t i n c k  d a t e d  2 6 t h  S e p t e m b e r ,1 8 3 2 #

S i r  A n t o n y  M cD o n e ll  d a t e d  2 0 t h  S e p t e m b e r ,  1 8 9 3 #

C o n s u l t a t i o n

Revenue C o n s u l ta t io n  No. 5 d a ted  8 th  March, 1827*

O b j e c t s  and R e a s o n s  f o r  and n o t e s  on c l a u s e s  o f  B i l l s .

S t a t e m e n t  o f  o b j e c t s  and r e a s o n s  o f  t h e  B e n g a l  T e n a n c y  B i l l  
o f  1 8 8 3 .

S t a t e m e n t  o f  o b j e c t s  and r e a s o n s  o f  t h e  B e n g a l  T e n a n c y  
(A m endm ent) B i l l s  o f  1 8 9 7 ,  1 9 2 5  and 1 9 2 8 .

N o t e s  o n  c l a u s e s  o f  t h e  W e s t e r n  B e n g a l  T e n a n c y  (A m endm ent)  
B i l l ,  1 9 0 6 .

N o t e s  o n  c l a u s e s  o f  t h e  E a s t e r n  B e n g a l  and A ssam  T e n a n c y  
(A m endm ent) B i l l ,  1907*

N o t e s  o n  c l a u s e s  o f  t h e  B e n g a l  T en an cy  (A m endm ent) B i l l ,  
1928 *



R e p o r t s

R e p o r t s  o f  M e s s r s .  A n d e r s o n ,  C r o f t s  and B o g l e  d a t e d  2 5 t h  
M a r c h ,1 7 7 8 .

R e p o r t  o f  t h e  F in a n c e  C o m m itte e ,  C a l c u t t a  d a t e d  1 2 t h  J u l y ,
1 8 3 0 .

B e n g a l  A d m i n i s t r a t i o n  R e p o r t r -

1 8 7 2 - 7 3 ,
1 8 8 2 - 8 7 ,
1 8 9 2 - 9 3 ,
1 9 1 1 - 1 2 .

R e p o r t  o f  t h e  R e n t  Law C o m m iss io n ,  1 8 8 0 .

R e p o r t  o f  t h e  B e n g a l  G overnm ent d a t e d :

2 7 t h  S e p t e m b e r , I 8 8 3 ,
1 5 t h  S e p te m b e r ,  1 8 8 4 *

R e p o r t  o f  t h e  S e l e c t  C om m ittee  on  t h e  B e n g a l  T e n a n c y  B i l l  
d a ted ::

2 7 t h  S e p te m b e r ,  I 8 8 3 ,
1 4 t h  M arch, 1 8 8 4 ,
1 2 t h  F e b r u a r y ,  1 8 8 5 *

R e p o r t  o f  t h e  S e l e c t  C om m ittee  on  t h e  W e s t e r n  B e n g a l  T e n a n c y  
(Amendm ent) B i l l ,  1 9 0 6  d a t e d  6 t h  M arch, 1 9 0 7 #

R e p o r t  o f  t h e  S e l e c t  C om m ittee  o f  t h e  E a s t e r n  B e n g a l  and  
Assam  T e n a n cy  (Am endm ent) B i l l ,  1 90 7  d a t e d  9 t h  M a rch , 1 9 0 8 *

R e p o r t  o f  S i r  J o h n  K eer  C om m ittee  o f  D e c e m b e r ,  1 9 2 2 *

R e p o r t  o f  t h e  S e l e c t  C o m m ittee  on  t h e  B e n g a l  T e n a n c y  
(Am endm ent) B i l l ,  1 9 2 6 *

R e p o r t  o f  t h e  Land R ev en u e  C o m m iss io n ,  B e n g a l  d a t e d  2 1 s t  M arch,.  
1 9 4 0 ,  V o l . l .

R e p o r t  o f  t h e  B e n g a l  A d m i n i s t r a t i v e  E n q u ir y  C o m m it t e e ,  1 9 4 5 *



R e p o r t s  ( c o n t d * )  

U n i t e d  K ingdom

F i f t h  R e p o r t  fr o m  t h e  S e l e c t  C o m m ittee  o f  t h e  H o u se  o f  
Commons, 1 8 1 2  o n  6 h e  a f f a i r s  o f  t h e  E a s t  I n d i a  Company and  
G l o s s a r y  t o  t h e  r e p o r t *

R e p o r t  fr o m  t h e  S e l e c t  C o m m itte e  o f  t h e  H o u se  o f  Commons,. 
1 8 3 2  o n  t h e  a f f a i r s  o f  t h e  E a s t  I n d i a  Company*
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L ist of S tatutes

C e n t r a l  A c t s

Y e a r No* S h o r t  t i t l e P a g e

1 8 7 2 A c t  I E v id e n c e 2 7 6 , 5 3 6 , f . n . 3 i |
ti A c t  9 C o n t r a c t 3 9 1

1 8 7 7 A c t  15 L i m i t a t i o n 5 8 0 , 6 1 7 , 6 1 8
If A c t  I S p e c i f i c  R e l i e f 253,62+1

1 8 8 2 A c t  4 T r a n s f e r  o f  P r o p e r t y 12+8,12+9
1 9 0 8 A c t  5 C i v i l  P r o c e d u r e 5 5 0 , 5 5 1 , 5 5 2 , 5 6 3ii A c t  9 L i m i t a t i o n 6 2 5 ,6 2 6 ,6 2 + 1 ,6 2 + 2

B e n g a l  R e g u l a t i o n s  and A c t s

1 7 7 2 - R ev en u e  R e g u l a t i o n  u .4 t h  May} 1 9 , 4 0 9 , 4 1 0
1 7 8 7 - R ev en u e  R e g u l a t i o n ( 8 t h  J u n e } 2+11
1 7 9 3 R e g . I P erm a n en t S e t t l e m e n t 2 3 , 2+9 ,2 6 6

It R e g . 2 Land R ev en u e 2 6 5 , 3 0 6
If/ R e g . 8 D e c e n n i a l  S e t t l e m e n t 2 3 - 2 7 , 2 9 , 8 9 ,  

1 6 5 ,2 9 1 ,3 0 2 + ,  
2+13,2+17

It R e g . 17 D i s t r a i n t 3 8 , 5 6 8
t t R e g . 19 N o n -B a d s h a h i  G r a n t s 3 0 6  . 

26t t R e g . 4 4 P a t t a
1 7 9 4 R e g . 4 P a t t a 3 6
1 7 9 9 R e g . 7 R e c o v e r y  o f  r e n t 3 7 - 9 ,2 0 2 +
1 8 1 2 R e g . 5 R e v en u e  S a l e s 39,2+0,2+1,2+13

i i R e g .1 8 L e a s e s  and Land R e v e n u e 2 8 8
1 8 1 7 R e g .1 2 P a t w a r i s 3 0
1 8 1 8 R e g .  I K anangoe 3 0
1 8 1 9 R e g . I K a n a n g o es  and P a t w a r i s 3 0

i t R e g .  2 Land R even u e  A s s e s s m e n t 3 0
i i R e g .  8 P a t n i 2+1,2+2,281

1 8 2 2 R e g . l l I n d e m n i t y 2+2+-2+6,87,202+
1 8 2 5 R e g . l l A l l u v i o n  and D i l u v i o n 3 5 0
1 8 4 1 A c t  12 R e v en u e  S a l e s 2+6
1 8 4 5 A c t  I R e v en u e  S a l e s 2+7
1 8 4 7 A c t  9 A l l u v i o n  and D i l u v i o n 3 5 0
1 8 5 9 A c t  10 R e n t  A c t 5 1 , 5 2 , 5 3 , 9 0 - 9 2

1 0 6 , 1 1 9 , 1 2 1 ,
1 6 6 , 1 7 0 , 1 7 1 ,
1 7 3 , 1 7 5 , 1 7 7 ,
1 7 9 , 2 0 0 , 2 8 9 ,
3 0 2 + ,3 1 3 ,3 3 0 »
3 3 1 ,3 2 + 5 ,3 7 0 ,
3 7 5 ,3 8 3 ,2 + 1 2 + ,
2+57,2+75,2+83,
5 1 1 , 5 6 8 - 7 2 , 5 9 6



Year No. Short t i t l e

1 8 5 9  A c t  11 R e v en u e  S a l e s
1 8 6 2  A c t  6  R e n t  A c t
1 8 6 9  A c t  8 B e n g a l  A c t

1 8 7 6  A c t  7 Land R e g i s t r a t i o n
1 8 8 0  A c t  9 C e s s  n
1 8 8 5  A c t  8 B e n g a l  T e n a n cy

S e c . 3

S e c .U

S e c . 5

S e c . l l  
S e c . 12 
S e c . 1 3  
S e c . 1 5  
S e c . 1 6  
S e c . l 6 A  
S e c . 17  
S e c . 18

S e c . 19

S e c . 20

S e c . 2 1  
S e c . 22

P a g e  

120,59^,6*14
koo
5 1 - 5 4 , 9 0 - 9 2 ,  
106,121, 166, 
1 7 0 , 1 7 1 , 1 7 3 ,  
1 7 5 , 1 7 7 , 1 7 9 ,  
3 0 4 , 3 1 3 , 3 3 0 ,  
3 3 1 , 3 4 5 , 3 6 2 ,  
3 7 0 , 3 7 5 , 3 8 3 ,
4 1 4 , 4 5 7 , 4 7 5 ,
4 8 3 , 5 1 1 , 5 6 8 - 7
5 9 6
5 2 2 , 5 7 5
5 2 2 . 5 2 3

66,70 , 80,101,
3 1 2 , 3 1 3 , 4 2 5 ,
5 5 3 , 5 6 2
90 ,91 ,106, 178,
1 7 9
6 6 , 6 7 , 6 9 , 7 5 ,
1 5 8 , 1 7 4
183
1 8 3
1 8 4
1 8 4 . 5 2 3
1 8 5 . 5 2 4
1 8 5
1 8 4 , 1 8 5
9 1 , 1 2 1 , 1 8 2 - 8 4 ,
1 8 6 , 3 1 3 , 4 5 7 ,
5 9 1 , 6 3 0112,113,120,
150
1 1 4 , 1 1 5 , 1 1 6 , .
1 7 2 , 1 7 3
1 1 4 , 1 7 2 , 3 1 3
1 2 7 , 1 3 0 , 1 3 2 -
3 5 , 1 3 7 - 4 0 , 1 7 6

1» The o r i g i n a l  B e n g a l  T e n a n c y  A c t ,  I 885  w a s  t h e  C e n t r a l  
A c t  h u t  t h e  s u b s e q u e n t  Am endm ents w e r e  t h e  P r o v i n c i a l  
A c t s .

w
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Year
1885

No. S h o r t  t i t l e
Act 8 . B engal Tenancy

S e c .23 
S e c .2k 
S e c .25 
S ec .26  
Sec.26b  
S e c .260 
Sec.26D 
Sec.26E 
Sec.26P 
S ec .260

Sec.26H
S ec .2 6 J
S e c .27 
S e c .29

3ec*30

S e c .31 
Sec.31A 
S e c .32 
S e c .33 
Sec*3U 
S ec .3 5  
Sec*36 
S e c .37 
S e c .38

S e c .39 
Sec.if-2 
Sec.U3 
Sec.lUj.

Sec.1+6

Sec.i|8G
S ec .50

S e c .51 
S e c .52

S e c .53

Page

18 8 ,1 9 4
304 ,313
1 7 5 ,5 9 7 ,6 3 0
176 ,202
220
222 ,317221221
221
2 2 3 ,2 9 6 -9 8 *
667221
221
3 0 4 ,3 3 8
4 5 7 ,4 9 0 ,4 9 1
492
3 3 9 ,4 5 7 ,4 6 1
4 7 4 ,4 7 5 ,4 8 3
4 84 ,487
4 71 -7 3 ,4 7 5
466
4 80 ,481
486
487 
489
489
490
3 3 9 ,5 1 1 ,5 1 2
5 14 ,516
482
313 ,343
5 06 ,507
3 1 4 ,6 3 0 ,6 4 4
-4 8 ,6 5 2
3 4 4 ,5 0 7 ,5 0 8
652 ,653
122
9 2 ,1 0 0 ,3 3 2 ,
337
340
3 4 5 ,3 4 8 ,3 5 1
3 5 6 -5 8 ,3 6 0 ,
3 6 1 ,3 6 3 ,3 6 4
391
375



Y ear No. 
1885 A ct 8

S h o rt  t i t l e
Bengal Tenancy

711 .

Page

S e c .54 
S e c .55 
S e c .56 
S e c .57 
S e c .58 
S e c .61 
S e c .62
S e c .64 
Sec.64A

Sec . 65

S e c .66 
S ec . 67
S e c .68 
S e c .72
S e c .73 
S ec. 74- 
S ec. 74a  
Se c . 75 
Sec.75A 
S e c .76
S e c .77
S e c .78 
S e c .79
S e c .82 
S e c .83 
S e c .85 
S e c .86

Sec.86A 
S e c .87

S e c .88

S e c .89

S e c .105 
S e c .106 
S e c .113 
S e c .115 
S e c .116

S e c .121 
S e c .122

3 7 6 -8 0 ,3 8 3 ,5 2 1
391
392
392 ,393
393
399 ,400
403
404
3 7 9 ,3 8 0 ,4 0 5 ,
406
1 7 5 ,3 1 4 ,5 5 5 ,
5 9 2 ,5 9 6 ,5 9 7
647
3 8 4 ,3 8 5 ,3 8 7
386
315
2 1 2 ,3 1 6 ,3 1 7  
4 2 2 ,4 2 3 j f . n . 3 5 .  
424 
423
4 9 0 ,5 1 0 ,
1 9 0 ,1 9 1 ,2 6 2 ,2 6 3
186, 190,260
261
286
264 ,654
655
227
1 7 6 ,1 8 6 ,2 3 7 ,
2 3 9 ,2 4 1 ,2 4 3
3 6 4 ,3 7 4 ,6 6 8
177, 186, 246,
2 5 0 ,2 5 2 ,2 5 4 -5 7 ,
643
186,267,270,
2 7 4 -7 6 ,2 7 8 ,2 7 9
5 9 2 ,6 3 1 ,6 4 1 ,
646-48
3 5 4 ,4 4 8
1 0 0 ,3 54
122
335
88 ,165, 168, 180,
610
575
576
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Y ear

1885

No. 

Act 8

Short t i t l e  

Bengal Tenancy
Sec
Sec
Sec
Sec
Sec
Sec
Sec
Sec
Sec
Sec
Sec
Sec
Sec

Sec
Sec
Sec
Sec
Sec
Sec
Sec
Sec
Sec

Sec

Sec
Sec
Sec
Sec

Sec
Sec
Sec
Sec
Sec

Sec
Sec
Sec
Sec
Sec
Sec

25
26 
27 
33 
3k
37
38
39 
ko 
44 
46a
47 
47A

48 
48a
49
50
51
53 
53A
54
55

56

58A
58B
59
60

64
65
66 
67 
68a

69
70
71
73
74 
74A

P a g e

576
5 76 ,577
577 
577
577
578 
578 
578
5 7 8 ,5 7 9
539 ,555
3 2 0 ,5 5 4
3 7 6 ,5 3 8 ,5 3 9
1 1 0 ,5 0 3 ,5 3 8 ,
666
539-41£63
5 2 6 ,5 2 7 ,5 2 9
541
541
541
547-49
542 
488
5 9 2 ,5 9 3 ,5 9 8 ,
5 9 9 ,6 2 6
2 6 4 , 6 5 6 , 6 5 8 ,
659
5 8 1 -8 4
588
324
2 8 5 ,5 9 4 ,5 9 5 ,
644 ,653
542
5 42 ,543
543
543
3 2 6 , 3 2 7 , 5 5 0 ,
551
3 2 5 ,3 2 7
544
545 
545
5 4 5 .5 4 7
546 .547



Y ear

1885

No. 

A ct 8

S h o r t  t i t l e

B engal Tenancy 
S ec . 178

1899
1913
1951
1954
1956

Act I
Act 3 
Act 28 
Act I 
Act 10

S ec . 179
S ec . 180
S ec . 182
S ec . 183
S ec . 186A
S ec . 187
S ec . 188
S ec . 193
S chedu le  I I I

General Clause 
Public Demands Recovery 
State Acquisition 
Estate Acquisition 
Land Reforms

Page

173,192,199,
212,221,233,
238,261,285,
292,295,296,
364,390,519,
591,598,631,
646,654
106 ,262
163,164,180
152,155
122 , 212 ,280 ,
284
64o-4l
392,393
609 ,610
158
254,593,642,
652

126
581,582
674.675 
674
674.675

U.K.

1784 -  P i t t 's  India Act 62
1881 -  Conveyancing 607
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Abbrevi ations

Law Reports 

India

A .I.R . = A ll India Reporter
All-i = Allahabad
B.L.R. =• Bengal Law Report
Cal* Calcutta
C.L.J. = Calcutta Law Journal
C.L.R. — Calcutta Law Report
C.W.N. = Calcutta Weekly Notes
P.B. =s Pull Bench
I.C . = Indian Cases
I.L .R . « Indian Law Report
N.W.P.(H.C.R. )= North West Province (High Court

Ruling)
Pat* « Patna
P.C* = Privy Council
P .L .J . = Patna Law Journal
S.B. = Special Bench
W.R. =■ Sutherland's Weekly Report

U.K.

A.C.
Ch.
M & W

Appeal Case 
Chancery
Meeson & Welsbey *5 •



A b b re v ia t io n s  c o n t i n u e d . *

M isc e l la n e o u s

App •_ = Appendix
Art... = A r t i c l e
c l .  c la u se
Co. = Company
Co2u = Column
C.R. = C iv i l  R u l in g
Ed. = E d i t io n
Exp., = E x p la n a t io n
F .N . = Foot n o te
No. = Number
o p .c i t *  = opere c i t a t o  ( i n  th e  work c i t e d )
S.A. = Second ap p e a l
Sch. » Schedule
Sec. = S e c t io n
S p l .  = S p e c ia l
Sup. = Supplem entary
V ol. = Volume
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Index

Page

A b an d o n m e n t...............................................................................  245
a q u e s t io n  o f  f a c t  • • • • ................... ....  250 ,255
a s  c o n t r a s t e d  w i th  s u r r e n d e r  • • • • • • •  258-59
e lem en ts  n e c e s s a ry  to  c o n s t i t u t e .................... 250
non-paym ent o f  r e n t  n o t  to  c o n s t i t u t e *  • • 251
n o t i c e  i f  a c o n d i t io n  p re c e d e n t  t o

r e - e n t r y  • • • ........................................................  252
onus o f  p ro o f  o f ,  on la n d lo rd *  • • • • • .  254-55
p r o t e c t i o n  o f  u n d e r - r a i y a t  and sub 

l e s s e e s  on ............................  • • • • • • • •  255-57
p r o v i s i o n  o f  S e c .87 n o t  e x h a u s t iv e  • • • • 252-53
when a q u e s t io n  o f  law . . . • • • • • • .  255

Abatement o f  r e n t  ( s e e  r e d u c t io n  o f  r e n t ) :
c a l c u l a t i o n  o f  ( s .5 2 ( 4 ) «  • •  ........................  373 -74
co u ld  be  c la im ed  -

b y  way o f  s e t - o f f *  * * * * ............................. 371
i n  r e n t  s u i t .............................................................  371 ,518

c o u ld  be sued f o r  o r  p lead e d  i n  d e f e n c e .  « 370-71
f o r  l o s s  o f  lan d  by d e p o s i t  o f s a n d .  . . .  366
f o r  n o t  o b ta in in g  p o s s e s s io n  .............................  366 ,432
i n  ca se  o f  d i s p o s s e s s io n  by  t i t l e

p a ram o u n t......................................................................  364
no s e p a r a te  s u i t  n e c e s s a ry  f o r  • • • • • •  372
on acco u n t o f  d i lu v io n   ......................................  364
onus o f  p ro o f  o f ........................................................  370
r i g h t  t o ,  how lo n g  l a s t e d . .................................  368-69
w a iv e r  o f . . ..................................... .... .......................  363 -64

A b o l i t i o n  o f  Zemindary system  • • • • • • • • •  674

Abwab  .........................................* • • • • • • • • •  406
c a se  law o n . .................................................................  414-18
h i s t o r y  o f  ...................................................................... 406 -14
im p o s i t io n  o f ,  i l l e g a l  ( s * 7 4 ) ............................. 422
i n  f e u d a l  Europe • • • • ......................................  418-19
p a y a b le  a t  th e  tim e o f  Perm anent S e t t l e 

ment b u t  n o t  c o n s o l id a te d  w i th  t h e
a s a l  jam a, n o t  r e c o v e r a b l e    • 417

p e n a l t y  f o r  e x a c t io n  o f  (s*7 5 ) . . • • • •  423
r e a l i z a t i o n  o f ,  a c r im in a l  o f fe n c e  (s .7 5 A )  424
what was and what was n o t  abwab. • . • • • 4-25

tf 11 ,f ,f tf 11 a q u e s t io n  o f  f a c t  429
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A g r i c u l t u r e :
Page

A l t e r a t i o n  o f  r e n t :
f o r  a l t e r a t i o n  o f  a r e a  ( S e e .5 2 ) .  • • • • • 344
to  "be d i s t in g u i s h e d  from enhancement • • 345-46

A m e l io ra t in g  w a s te ..............................................................  602

A ss ig n e e :
co u ld  n o t  execu te  d e c re e  u n le s s  th e  

l a n d l o r d ’ s i n t e r e s t  was v e s te d  i n
him ( S e c . l 4 8 ( o ) ................................................... ....  563

s u i t  f o r  a r r e a r s  by b a re  a s s ig n e e  n o t  a
s u i t  f o r  r e n t .......................................................... 562

A ttach m en t:
and s a l e  o f o th e r  p r o p e r ty  p r o h i b i t e d

by  s . 168 A ( l ) ............................................................. 550
b u t  n o t  mere a t tach m en t w ith o u t  s a l e  • • • 551
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