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1 Legalising land rights in Africa, Asia and Latin
America: An introduction

Janine Ubink

The potential of legalisation of land assets

Millions of people live and work on land that they do not legally own
in accordance with enforceable state law. Secure land rights are a basis
for household food security and shelter, and provide a safety net in case
of unemployment or retirement. The absence of state recognition for
local property rights is considered to affect people’s tenure security,
which in turn impinges on people’s social-economic security and im-
pedes development. People who are not secure in their property rights
will not invest labour and other resources in the fertility and productiv-
ity of their agricultural land, the improvement of their houses built on
the land, and the infrastructure of their neighbourhood. Tenure inse-
curity also hinders the provision of services and infrastructure by the
government. Furthermore, people are unable to acquire formal loans,
as they cannot use their land or houses as collateral. The lack of state-
guaranteed documents moreover inhibits the ability to make transac-
tions of land and houses with strangers who are not familiar with local
ownership structures, which will restrict the land market.

Traditionally, endeavors to legalise or formalise extra-legal land ten-
ure have focused on state-led individual titling and registration.” This
was based on the assumption that individual property rights would im-
prove access to credit and thus increase the ability of landholders to in-
vest in their land. Furthermore, individual titles would remove disin-
centives to invest through an increase of landholders’ confidence that
they would not be deprived of their land. This paradigm was broadly
supported by legal scholars as well as by those in other disciplines as
diverse as economics and land surveying.

There has been some success with titling and registration. Feder et
al. (1988) and Li, Rozelle, and Brandt (1998) argue on the basis of data
from Thailand and China that private property increased security, in-
vestment, and productivity. Deininger (2003:47) has reported increases
in land values and agricultural investment following registration pro-
grammes in Nicaragua, Ecuador, and Venezuela. However, in several
other countries, especially but not exclusively in Africa, no significant
relationship was found between tenure regimes on the one hand and
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security, credit use, and productivity on the other (Atwood 1990; Bruce
and Migot-Adholla 1994; DFID 1999; Gerschenberg 1971; Migot-Ad-
holla et al. 1993; Ouédraogo et al. 1996; Varley 2002). Registration
programmes have proved to be ‘slow, expensive, difficult to keep up-to
date and hard for poor people to access’ (Cotula, Toulmin, and Quan
2006:20). As a result, very little land has been registered, and ‘where
titling and registration have been implemented, greater agricultural in-
vestment has not necessarily materialised’ (id.). Empirical evidence
shows that land titling and registration of private property can create,
rather than reduce, uncertainty and conflict over land rights (Atwood
1990:663). ‘Latent disputes can flare up when local actors realise that
registration will bring about final adjudication of land rights’ (Cotula,
Toulmin, and Quan 2006:20). Unsuccessful attempts to substitute
state titles for customary entitlements — and according to Cousins not
one attempt has been fully successful — may even reduce security by
creating normative confusion, which the powerful may take advantage
of (Cousins 2000:171; cf. Atwood 1990:663-5; Bruce, Migot-Adholla,
and Atherton 1994:260; Coldham 1979:618-9; DFID 1999:11; Lanjouw
and Levy 2002). ‘Many registration programmes had negative distribu-
tive effects, as those with more contacts, information and resources
were able to register land in their names, to the detriment of poorer
claimants’, and holders of secondary land rights are often expropriated
(Cotula, Toulmin, and Quan 2006:20. See also Atwood 1990; Lund
1998; Migot-Adholla and Bruce 1994:20-1; Nyamu-Musembi 2006:19-
22; Platteau 2000; Van den Brink et al. 2006:12).> Research has also
shown that registration does not improve access to credit where high
transaction and other costs hinder credit supply, and that many poor
families are unwilling to borrow for risk of being unable to repay and
losing the land through foreclosure (Cotula, Toulmin, and Quan
2006:20; Durand-Lasserve and Selod 2007:10, 12; Gilbert 2002:14-20;
Home and Lim 2004; Van den Brink et al. 2006:13). Field and Torero
even suspect that titling may reduce the banks‘ ability to foreclose as
the latter could anticipate that governments who promote titling will
also protect borrowers. This would deter them from lending (Field and
Torero 2006, quoted in Durand-Lasserve and Selod 2007:25).

The failures of state-led individual titling and registration (ITR) pro-
jects coincided with research showing that some property rights which
are only informally agreed on and enforced can be very secure (Bruce
and Migot-Adholla 1994). This is a recurring theme in more recent lit-
erature. Gilbert (2002:7) for instance states that in urban squatter areas
in Latin America, evictions are only likely to occur when settlements
threaten powerful vested interests, for example through their geogra-
phical proximity to elite residential areas, or when military or authori-
tarian governments are in power. In sub-Saharan Africa, according to



LEGALISING LAND RIGHTS IN AFRICA, ASIA AND LATIN AMERICA: AN INTRODUCTION 9

Durand-Lasserve (2006:3-4), communal or customary land systems
guarantee a reasonably good level of security, even when these are not
formally recognised by the state. At the same time, many authors also
stress the limitations of this security. Durand-Lasserve (id.) points out
that the customary arrangement can deteriorate due to, for instance,
conflicts between those who allocate the land and other members of
the group, or when a major conflict arises between customary owners
and public authorities about the ownership and the use of the land, or
about the legitimacy of the customary claim. Other research and policy
papers point to the decreasing security of tenure in the face of land
shortage and competition and express new worries about increasing in-
equity of informal, including customary, land tenure. They emphasise
issues of unequal power relations within communities and point out
that local institutions are vulnerable to power plays of elites, as well as
to politics of exclusion (Amanor 2001:11-20; Carney and Watts 1990;
Cousins 2002:7y; Lavigne Delville 1999; Moore 1998:42; Oomen
2002; Peters 2002:48; Toulmin, Lavigne Delville, and Traoré 2002:15).
The disappointment with ITR approaches to formalisation, together
with the realisation that some state regulation is desirable to prevent
the usurpation of rights by local power holders — whether customary
leaders, local politicians, or criminal big men such as mafiosi — have
led to a widely supported search for ‘a third way’ or ‘a new paradigny
which ‘does not prescribe a specific approach to land reform‘ but is
based on pluralism (Toulmin and Quan 2000Db:5). According to this
new approach, existing property rights often do not seem to be in need
of a wholesale replacement with new property rights regimes. Alterna-
tive policies from titling are needed to strengthen security of tenure,
and must build on local concepts and practice rather than importing
one-size-fits-all models (Otto 2004:8). This entails, among other
things, recognition by the state of local land rights and increased for-
malisation of those systems (Bruce and Migot-Adholla 1994; Cotula,
Toulmin, and Quan 2006:21; Van den Brink et al. 2006:5). ‘Land regis-
tration may still be a useful component of a broader tenure security
strategy, particularly where customary systems have collapsed, where
land disputes are widespread’, and in areas with high competition for
land (Cotula, Toulmin, and Quan 2006:21. See also Bruce, Migot-Ad-
holla, and Atherton 1994:262; Van den Brink et al. 2006:13-15).
Probably the most prominent proponent of legalisation is Hernando
de Soto. In ‘The Mystery of Capital' (2000) he recommends that to
combat poverty, the poor should quickly move their assets from an un-
productive extra-legal sphere into the legal sphere where these assets
could turn into ‘capital’. He heavily criticises the standard legalisation
projects and the lack of progress in land tenure reform. In a chapter
on ‘the mystery of legal failure’, De Soto blames lawyers for being un-
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willing and unable to construct the ‘bridges’ that would enable the poor
to enter the realm of law and capital. He proposes a twofold alternative
strategy for legalisation: first, the ‘discovery’ and analysis of informal
‘social contracts’ that presently regulate human-land relations; and sec-
ond, a legal and political strategy for designing ‘bridges’ to connect, har-
monise and integrate those rules with the formal legal system. He
claims that this twofold strategy will speed up the legalisation of land
tenure. The ease with which De Soto promotes ‘discovering’ the infor-
mal ‘social contracts’ suggests a limited awareness with the many well-
documented difficulties of doing so. Unfortunately, his writing does not
answer the question of how such exercises should be undertaken (Otto
2004:9, 2009, forthcoming). De Soto‘s choice of wording, referring to
the building of bridges between customary, informal, or illegal assets
and the formal legal system — although it remains largely an abstract
notion — seems to fit well at face value with the ‘new paradign’ noted
by Toulmin and Quan. On second look, however, it becomes clear that
he sees titling and registration of individual property rights as the only
way to reach his goal of transforming property into collateral, collateral
into credit, and credit into income (Woodruft 2001:1219).

Most people are glad to receive a title deed. It is this popularity that
explains why many governments have taken up this option, especially
in urban areas (cf. Gilbert 2002). Recently, however, as a result of the
shift in thinking and the ‘new paradign?, several land policies and laws
present important innovations compared to their predecessors. A num-
ber of countries have provided for the registration of customary rights
(e.g. Uganda, Mozambique, Tanzania, Niger, and Namibia). In Mozam-
bique, customary use rights are even protected when they are not regis-
tered. And several titling programmes have issued titles not only to in-
dividuals but also to families (e.g. Nicaragua and Brazil) and to groups
or communities (e.g. South Africa, Mozambique, Kenya, and the Phi-
lippines) in rural as well as urban areas (Cotula, Toulmin, and Quan
20006:21. See also Durand-Lasserve 2006:10; IIED 2006:7-8).

This book hopes to contribute to the ongoing quest for a new para-
digm in land tenure regulation that will reconcile state perspectives of
a programmatic, national and legal nature with local land rights and al-
location processes. The material in this book arises from an interna-
tional, comparative research project on the potential of legalisation of
land assets.> The main objective of the book is to obtain an overview
and in-depth insight into legalisation policies that have evolved in Afri-
ca, Latin America, and Asia. It contains eleven case studies in eight dif-
ferent countries that deal with urban, peri-urban, and rural land, and
focus on agricultural as well as residential land use. These case studies
examine the different designs of land tenure legalisations, the justifica-
tions and objectives for the legalisation processes, and their effects on
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tenure security and on the vulnerability of smallholders to losing their
land rights. They furthermore identify the winners and losers of the le-
galisation processes and the challenges that need to be addressed to
improve the tenure security of smallholders.

Only with sufficient knowledge of both the local socio-legal contexts
and the particularities of the various land tenure regimes can the docu-
mented attempts at legalisation be understood.* Given the broad scope
of countries studied and the great diversity within and between coun-
tries and continents, it was considered necessary to supplement the
case studies of legalisation projects and programmes with overview stu-
dies of the land tenure regimes of the countries in which they were si-
tuated. Land law often forms an arena for struggle between different
ideologies and interests, including: enabling a free market for land,
providing security for the poor, keeping government agents in control,
democratic decentralisation, and respecting the customary traditions of
the region (McAuslan 1998). National regimes vary according to the
priority attached to these goals (Otto 2004:9). The countries selected
for this book include various degrees of recognition of customary law,
of democratic decentralisation, of state interventionist control as well
as different colonial legal backgrounds. These criteria, combined with
the backgrounds of the research group, have led to the selection of the
following countries: Ethiopia, Ghana, Namibia, Senegal, Bolivia, Mexi-
co, China, and Indonesia.

The integration of extra-legal tenure

Land tenure may be defined as the terms and conditions on which land
is held, used and transacted (Adams, Sibanda, and Turner 1999:135). It
designates the rights individuals and communities have with regard to
land, and should thus primarily be viewed as a social relation involving
a complex set of rules that governs land use and land ownership (Dur-
and-Lasserve and Selod 2007:4). In practice, a continuum in land ten-
ure rights can be observed, especially in developing countries where
different sources of law and different ownership patterns may coexist
(Payne 2002, quoted in Durand-Lasserve and Selod 2007:4). There is
thus a diversity of tenure situations, ranging from the most informal
types of possession and use to full ownership (Durand-Lasserve and
Selod 2007:4).

From the viewpoint of the state, three main situations of ‘extra-legal
land tenure can be distinguished. First, many people have rights in
land on the basis of customary law; when customary law and custom-
ary rights are not recognised by the state, this creates an extra-legal si-
tuation (according to state law). Second, a large number of people occu-
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py public or private land against the wishes of the legal owner. Third,
there are a number of people who have acquired land from a legal or
customary owner but reside on unauthorised land developments, for
instance where land is subdivided and sold illegally by informal develo-
pers — because the required permission for land subdivision was not
obtained or because it violates zoning or planning regulations. This si-
tuation can also occur when the new occupants of the land have not
gone through the compulsory procedures for registration or titling or
have not acquired the right permits for settling or building (see also
Gilbert 2002:6-7). Rural areas mainly display the first type of extra-leg-
ality, based on customary rights in land that are not recognised by the
state. This is not an exclusively rural affair, though. Research shows
that also in urban and peri-urban areas, land transfers and acquisitions
often depend on customary rights and relations (see Hesseling and Ei-
chelsheim, this volume; Reerink, this volume). The second and third
types of extra-legality are mainly urban and peri-urban occurrences.’
Legalisation is a process by which extra-legal tenure is integrated
into the national legal system.® Obviously, this can be done in many
different ways. Tenure legalisation programmes are influenced by the
approaches and orientations to legalisation as defined by governments,
funding agencies, and implementing agencies. They also depend on a
set of legal, social, administrative, and political factors that include the
constitutional, legal, and regulatory framework, the political balance of
power at the central and local government levels, the state of demand
for tenure formalisation, political will and commitment, pressures
from civil society, the perception of the legitimacy of the extra-legal ten-
ure situation by governmental institutions and the population, the fi-
nancial and human resources available for implementing tenure for-
malisation, the administrative apparatus available for implementation
including checks and balances and accessible administrative justice to
control the abuse of administrative powers, and the extent of legal em-
powerment of local stakeholders (cf. Durand-Lasserve and Selod
2007:15). The local diversity of these factors results in a range of differ-
ent legalisation policies. These policies can for instance be geared to-
wards any of the three categories of extra-legal land tenure mentioned
above (customary tenure, occupation against the wishes of the legal
owner, or unauthorised land developments); they can aim to deliver
personal rights or real rights to individuals or collectives; and they can
focus on rural, peri-urban, or urban areas, and on residential or agri-
cultural land. Together these policies form a whole spectrum ranging
from recognition of land administration of certain groups to individual
titling and registration of extra-legal property. The case studies de-
scribed in this book deal with legalisation projects and programmes
throughout this whole spectrum, and include the recognition of cus-
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tomary land rights and communal land management rights, adminis-
trative recognition of occupation, often in the form of permits to occu-
py or short-term leaseholds, and the delivery of property rights through
titling and registration.

Tenure security

One of the main stated objectives of legalisation programmes is the en-
hancement of tenure security. Various definitions of tenure security cir-
culate in the literature.” Some of these definitions focus on the ele-
ment of certainty of land rights. Certainty is mostly seen as a function
of two elements: (1) assurance in exerting rights, and (2) the costs of
enforcing these rights, which should not be inhibiting (Place, Roth,
and Hazell 1994:19-21). Durand-Lasserve and Selod (2007:6), for in-
stance, define tenure security in urban areas as the right of all indivi-
duals and groups to effective protection by the state against forced evic-
tion. In contrast, insecure tenure should be viewed as a risk of forced
eviction (cf. UN Habitat 2004:31).% FAO, in a study on rural land ten-
ure, defines tenure security as ‘the certainty that a person’s rights to
land will be recognised by others and protected in cases of specific
challenges’ (FAO 2002:18). Other definitions not only encompass the
certainty of land rights, but also the extent or breadth of these rights —
which refers to the quantity and quality of the land rights held — and
their duration — the length of time for which these rights are valid.?
For instance, Migot-Adholla and Bruce (1994:3) have defined tenure se-
curity as the perceived right by the possessor of a land parcel to man-
age and use the parcel, dispose of its produce, and engage in transac-
tions, including temporary or permanent transfers, without hindrance
or interference from any person or corporate entity, on a continuous
basis. Place et al. (1994:19) have in similar fashion defined land tenure
security as existing when an individual perceives that he or she has
rights to a piece of land on a continuous basis, free from imposition or
interference from outside sources, as well as the ability to reap the ben-
efits of labour and capital invested in the land, whether in use or upon
transfer to another holder.

Most authors agree that, rather than defining land tenure security as
something that either exists or does not exist, it is more accurate to
think of it as a continuum. The first group of authors then posits that
it can be measured by the amount of certainty. The second group
claims that it can be measured by three criteria: extent or breadth,
duration, and certainty. This second definition of tenure security, with
its three elements, provides more details with regard to the position of
the landholder. As such it is a valuable instrument of measurement



14 JANINE UBINK

and information. On the other hand, Van Rooij (this volume) shows
that higher values of land resulting from increases in breadth and
duration might lead to intensified struggles over land and therefore to
decreased certainty of the bundle of rights. This poses the question of
how to weigh these various factors. Has tenure security increased or
decreased when farmers hold bigger bundles of rights for longer peri-
ods but with less certainty? Besides, as Lund cautions, when the extent
and duration of rights determine the measure of tenure security, this
seems to imply that private property has the highest tenure security
possible. However, while increasing exclusivity may produce more ten-
ure security for the excluding party, the opposite will be the case for
the one who is being excluded. Thus, increasing tenure security for
one usually correlates with decreasing tenure security for another
(Lund 2000:16). In individual titling programmes of communal lands,
for example, claims of subordinate right-holders to conditional, partial,
or common access tend to be neglected (Atwood 1990:661; Cotula,
Toulmin, and Hesse 2004:2; Lund 2000:16; Shipton and Goheen
1992:3106). In the same vein, individual titling of family lands can lead
to the exclusion of vulnerable family members such as women, youth,
and the elderly (cf. Hesseling and Eichelsheim, this volume). When
talking about increasing tenure security, one should thus always ask
whose security is increasing. Safitri (this volume) furthermore shows
that in her case-study area in Indonesia, the willingness to invest and
the effects on poverty reduction were not so much determined by the
extent of rights bestowed in the legalisation scheme, but rather by the
kind of lands targeted and especially the level of their productivity.
FAO (2002:19) points out that ‘equating security with transfer rights to
sell and mortgage is true for some parts of the world but it is not true
in many others. People in parts of the world where there are strong
community-based tenure regimes may enjoy tenure security without
wishing to sell their land, or without having the right to do so, or hav-
ing strictly limited rights to transfer’. A restriction of transfer rights
may even protect people from distress sales. The provision of full pri-
vate title might in such cases rather lead to loss of land than to higher
tenure security. Finally, the predilection for private property rights
ignores the preferences of households, who may value some tenure ca-
tegory above freehold tenure (Payne 2002, quoted in Durand-Lasserve
and Selod 2007:29). It might be for instance that the lack of formal ti-
tles is a price which the poor pay to gain access to plots which they
could otherwise not afford (Payne 2000:9). Or it might be that the
members of a community fear the loss of communal cohesion when
community members can individually determine to transact their
rights to outsiders (see Duhau, this volume).
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Two of the four definitions above mention that tenure security is a
perceived quality. Other definitions do not incorporate people’s percep-
tions, but distinguish between people’s real tenure security and their
perceived tenure security. There is no consensus, however, among re-
searchers about the correct indicators of this real tenure security. In
empirical studies, researchers therefore often rely on perceptions of
tenure security. For instance, research may report that households
seeking legalisation state that their motivation is to increase their se-
curity of tenure, or that legalised households tend to believe their ten-
ure is more secure than that of extra-legal households. Even research-
ers using definitions focusing on some kind of concrete element, such
as the extent of protection against eviction, often have no choice but to
focus on people’s perceptions in their empirical research. They might
for instance be unable to measure the threat of eviction but can ask
people whether they believe they are at risk of being evicted. The incor-
poration of perception in the definition of tenure security can thus
partly be explained by the methodological difficulties of measuring real
tenure security. A second explanation can be found in the often sup-
posed relationship between tenure security and willingness to invest in
land. This link indeed presupposes that the people perceive their ten-
ure situation to be secure; it is their perception that will make people
act. On the other hand, the relationship between tenure security and
the collateralisation of land rather depends on the perception of the
money-lender with regard to the security of tenure of the borrower,
and the willingness of governments to upgrade settlement areas de-
pends on their perception of the permanency of the settlement.

Besides a distinction between real and perceived tenure security, an-
other valuable division is the one between de jure and de facto tenure
security. People’s perceptions of the security of their tenure are not
only formed by their legal position, they are equally formed by the
practical situation they find themselves in. Have there been many evic-
tions and demolitions of buildings or destruction of crops lately? Has
their land occupation been acknowledged by the local authorities, for
instance through the payment of taxes to local government' or tribute
to traditional authorities, or through the servicing of residential areas?
Have local authorities made any statements about the security, legiti-
macy, or legality of their occupation? When the de facto tenure security
of an informal tenure situation is high, legalisation may be ‘a less effi-
cient engine of change’ than its supporters suppose (Varley 2002:455).

The above discussions of the literature pose the question of where
this book stands. With regard to the various defining elements of ten-
ure security — certainty, extent, and duration — the studies in this book
make an effort to combine a focus on the element of certainty of land
rights with careful attention to the possible existence of restrictions
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with regard to the elements of extent and duration of rights. Where re-
levant, they discuss the latent consequences of the existence or other-
wise of such restrictions. In many case studies, the extent of de jure
tenure security and of de facto tenure security are distinguished, com-
pared, and explained. Most case studies in this book focus largely on
the local perceptions of tenure security, which they regard either as a
defining part of tenure security or as an indicator of tenure security. In
this book, we do not take the relationship between formalisation and
tenure security as a given, but rather regard it as the main object of
study. The various case studies explicitly pose the question ‘tenure se-
curity for whom?’ and include an analysis of the effects of legalisation
programmes on smallholders and urban/peri-urban poor. Notwith-
standing its focus on the link between legalisation and tenure security,
this book also recognises that tenure formalisation may have a series
of objectives other than that of providing security of tenure to house-
holds living on informal land. These other objectives — which often in-
clude improving the efficiency of land and housing land markets, pro-
moting private investment through the use of land as collateral, im-
proving the property tax base, and increasing public sector influence
over land and housing markets (Payne 2000:6-9) — are also an object
of study in this book.

In the following section I shall describe the legalisation programmes
and policies that are analysed in the case studies, and the lessons that
can be drawn from their implementation. As stated before, this book
also contains overview studies of the land tenure regimes in the eight
countries in which these legalisation policies are found. These rich and
detailed country studies not only add value to and offer a necessary
background for understanding the case studies, they are also valuable
instruments for comparing state land tenure regimes. However, as
their level of detail and diversity do not easily allow for short descrip-
tions, I shall limit myself in the following section to a discussion of the
case studies, and focus on the main debate in this book: the relation-
ship between legalisation on the one hand, and tenure security, legal
security, investment, marketisation, and productivity on the other.

The scope of the case studies in this book
Ethiopia

Dessalegn Rahmato (chapter 3) describes a programme of rural land re-
gistration that has been undertaken in Ethiopia since 2003, with the
goal of issuing every rightful holder of farmland a certificate of use
rights and having his/her plots recorded in a registry. The registration
programme was expected to enhance tenure security and reduce the
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number of land disputes. The author shows that although the number
of land cases in the Social Courts has declined, the number of disputes
in the localities has not. It seems that they have rather been rerouted
to other dispute settlers, mainly the Land Administration Committees.
It cannot be concluded therefore that land registration has allayed the
prevalence of rural conflict and antagonism on account of land dis-
putes. An additional argument the author makes is that the employ-
ment of local techniques and familiar methods of measurement and
demarcation — often considered a success due to their low costs — in
fact has not delivered accurate, consistent, and reliable results, and is
therefore likely to lead to disputes and conflicts. Additionally, the local
authorities do not have the capability to update the information in the
land registry, which makes the whole undertaking far from sustainable.
With regard to conflicts between peasants and the government, the
average peasant feels that there is no legal mechanism for the redress
of grievances. Despite the registration programme a majority of the
peasants still believe that the government can take away their land if it
wants to, for development projects for instance or to redistribute land
to accommodate the increasing numbers of landless people. Although
most peasants believe that they will receive some governmental com-
pensation in such cases, they worry that it will not be adequate. As pea-
sants attribute their tenure insecurity to a large extent to actions by the
government and believe that these actions cannot be challenged in
court, the author concludes that the peasants’ perception of tenure in-
security cannot be removed merely by issuing user certificates. The
construction of strong tenure security for peasants needs to involve
measures in the political sphere and the sphere of governance, includ-
ing empowerment of the poor. At the moment it is only rarely that pea-
sants contest the decision of local officials. Empowerment cannot come
about without rights awareness, which includes not only knowledge
about land and property regulations but also about political-juridical
rights and ways to use them in the interest of the poor.

Ghana

Kojo Amanor (chapter 5) focuses on the impact of new wealth created
in the cashew and timber sectors in the Brong Ahafo Region of Ghana.
In the first sector, the Forestry Service has developed a programme of
informal mechanisms for registering teak plantations. However, the
costs of registration are high, and the benefits of registering are not
clear or tangible, as government has not been able to develop a pro-
gramme of loans to support the development of teak plantations. These
factors, combined with an unwillingness to take long-term risks, are
important factors which presently hinder the capitalisation of teak
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plantations. In contrast, within the cashew sector an institutional fra-
mework for the disbursement of loans to small farmers has been devel-
oped, which eschews linking land to collateral, since this would result
in high transaction costs resulting from poorly developed land markets
and information systems. The loans programme for cashew forces
farmers to bear the transaction costs of a tedious programme of farmer
group monitoring which combines peer group pressure, threats of re-
moval of extension, and financial support with more coercive measures
including police action. This does not translate into the easy capitalisa-
tion of assets by independent farmers developing their own investment
strategies, but into forms of dependent accumulation in which support
to farmers is conditional upon them following the prescriptions of agri-
cultural banks, agricultural extension services, and agribusiness. Dis-
cussion of agricultural policies in these two sectors shows that security
in land does not necessarily translate into collateral, unless particular
types of land can be capitalised and the risk of investment in these sec-
tors is low. When the assets of farmers are not easily capitalised, the
disbursement of loans may occur through other forms that do not use
land as security. Thus, the assumed relationship between registration,
tenure security, and capitalisation are not supported by this evidence
from Ghana. Amanor’s case study furthermore points to the intricacies
of legalising customary tenure situations. Customary relations are of-
ten contested and subject to power struggles over the control and defi-
nition of land rights. When the contested nature of customary relations
and power relations is not recognised by the state, attempts to legalise
informal arrangements frequently accommodate the interests of the lo-
cal elite, and in the process the rights of the poor are eroded. Addition-
ally, the pressures of commodification within customary systems often
result in conflicts between notions of user rights and fungible assets.
Since processes of legalisation are often concerned with the creation of
clearly defined rights in fungible property, this easily results in the ero-
sion of forms of property based on dynamic land use and the strength-
ening of fungible assets, which transforms the nature of customary
property. This becomes particularly clear in the case of tree plantations.
A first example lies in the requirement that the documentation needed
for the registration of teak plantations be signed by chiefs and family
elders, which opens up potential avenues for monies to be exacted
from planters by chiefs for recognition of their land rights and acquisi-
tion of documentation. A second example can be found in the under-
mining of the bush fallowing system of small food farmers with the
development of tree plantations that permanently remove land from
the recycling system of bush fallowing. This expansion of tree planters
with registered holdings often ultimately undermines and erodes the
base of the food crop farmers and of their system of land use. While
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tree planters usually constitute the richer segments of the population
with surplus capital to invest in hiring labour, they paradoxically consti-
tute a major clientele for poverty reduction programmes concerned
with security of customary land tenure and securing land rights for the
poor, since tree plantations are fungible assets, which are easily
mapped and demarcated, unlike the mobile resource base of bush fal-
low cultivators. This shows that notions of customary tenure are selec-
tively constructed to mould and fashion the customary to fit contem-
porary policy agendas, and exclude elements that are not considered
compatible. This process is carried out through the legalisation, forma-
lisation, and recognition of customary land tenure.

The second chapter on Ghana, by Janine Ubink, similarly stresses
the intricacies of legalising customary tenure situations (chapter 6).
Her case study deals with quite an indirect form of legalisation,
through constitutional recognition of customary land management and
of the position of chiefs. She describes how in peri-urban areas the
new value of land has triggered a multitude of struggles and negotia-
tions, mainly between chiefs on the one hand and villagers on the
other, for the rights to allocate land and share in the revenue. Despite
high local resistance, the chiefs in a number of case-study villages per-
sisted in their style of land management, which was highly lucrative
for themselves and sometimes for other selected members of the com-
munity — such as elders or royal family members — but extremely detri-
mental to the livelihoods of the poor majority. The farmers’ tenure se-
curity was severely corroded by the chiefs’ actions. Practices such as
multiple sales and allocation of land unsuitable for residential purposes
also threaten the tenure security of the new lessees. The author points
to the behaviour of government to explain how chiefs are able to con-
tinue acting contrary to the wishes of the majority of the villagers, both
old and new. Despite the constitutional provision that customary land
should be managed on behalf of and in trust for the people, the gov-
ernment hardly steps into local land management issues. State institu-
tions established to check upon chiefly land administration do not in
reality exercise effective control. They currently provide hardly any
checks and balances on local land administration. Their discourse as
well as their actions rather point towards the existence of an informal
‘policy of non-interference’, inspired by the political power of the chiefs
and the alliance between traditional and state elites. The fact that the
government continually emphasises the sovereignty of the chiefs and
that land administration rests exclusively in their hands gives addi-
tional legitimacy to the chiefs and provides them with ample leeway to
administer land the way they please. The National Land Policy and the
Land Administration Programme (LAP) do not seem to promise any
change in this respect in the near future. On the contrary, despite the
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formulation of goals like equity and accountability, the government has
not actually imposed any such requirements on the chiefs in the imple-
mentation process of the LAP so far. In combination with a progressive
erosion of local checks and balances, the chiefs have a free hand to de-
termine their own position in customary land management. It seems
that this has given chiefs the power to overstretch the somewhat dy-
namic nature of customary law by manipulating it to suit their needs
and legitimise their claims, resulting in the described detrimental ef-
fects on the tenure security of the people. Any substantial change in
this situation requires two intimately connected transformations: the
organisation and empowerment of local farmers, and a different atti-
tude of the government towards chiefly rule and customary land man-
agement. Similar to Amanor’s chapter, Ubink’s chapter thus brings to
the fore that legalisation of customary tenure arrangements without at-
tention to the contested nature of customary relations often furthers
the interests of the traditional elite and damages the rights of the poor.

Namibia

Marco Lankhorst and Muriél Veldman (chapter 8) analyse the Flexible
Land Tenure Bill, an innovative form of legalisation of extra-legal land
tenure, which for some years now has been awaiting passage into law
in Namibia. This bill is innovative in two ways. First, recognising that
the executive branches of most developing countries lack the capacity
and resources to manage the complex procedures involved in legalisa-
tion and subsequent upkeep of the registration system, this bill simpli-
fies and thus reduces the costs of the registration process. Second, ac-
knowledging the financial constraints of the target group, it allows
those who seek to acquire title to share the costs of registration
amongst each other, as members of a group. The study focuses on the
town of Otjiwarongo, and compares the costs and benefits of both flex-
ible titling and extra-legality for its inhabitants, as these factors will to-
gether determine whether flexible titling provides settlers incentives to
join in a scheme and to continue to respect its regulations. The main
cost of extra-legality lies in the threat of future relocation without com-
pensation. Such relocations of extra-legal settlers have occurred with
some frequency. One of the central objectives of the bill is to provide
secure tenure. In the two neighbourhoods studied in Otjiwarongo,
however, the majority of the plots do not adhere to the provision in the
National Housing Development Act prescribing that plots have a mini-
mum size of 300 square metres. Another problem is that in the cur-
rent layout of these settlements, there is no room for public services to
be provided. To remove the need for further relocations and thereby en-
hance tenure security of its inhabitants, the registration scheme should
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be supplemented with the design of a layout for the area. According to
the authors, however, the same result could be achieved by (1) design-
ing a layout, or requesting central government for dispensation from
the problematic layout requirements, whilst postponing titling, or (2)
dropping the prospect of titling altogether. Put differently, the same re-
sults can be achieved under extra-legality. Another expected benefit of
the Flexible Land Tenure Bill is that it enables registered landholders
to engage in transactions such as sale or rental. The data reveal, how-
ever, that plots are already sold and sub-rented with some frequency by
extra-legal holders. The absence of third-party-encroachment problems,
which is related to the existence of a registry and the fact that plots are
pegged and fenced, suggests that current arrangements enable such
transactions in a way that would appear to fairly effectively shield
buyers from competing claims. Therefore, the provisions in the Flex-
ible Land Tenure Bill that enable holders of a title to engage in transac-
tions neither constitute an advantage or a drawback. In fact, if we in-
clude in the analysis (1) the fees incurred in registering transactions,
and (2) the various limitations on the freedom to engage in such trans-
actions that the bill makes, we see that extra-legality may even consti-
tute the more attractive alternative. With respect to the third expected
benefit of the bill, viz. the opening up of access to credit, the chapter
also states it as unlikely that landhold titles will in practice be used as
collateral. Micro-financing programmes and saving groups may offer
settlers better prospects. The authors therefore conclude that it is
doubtful whether the Flexible Land Tenure Bill could achieve its objec-
tives, at least in Otjiwarongo’s extra-legal settlements. They plead for a
careful selection of zones where conditions for implementation are
more favourable than in Otjiwarongo and for implementation of the re-
gistration scheme in those areas only. It is crucial that policymakers
take into account the perspective of the settlers because their coopera-
tion is indispensable to the success of legalisation. Settlers’ lack of in-
terest will lead to non-compliance and continued extra-legality. In areas
where cooperation cannot be expected, bolstering existing extra-legal ar-
rangements might provide a more promising way of improving tenure
security.

Senegal

In their chapter Gerti Hesseling and John Fichelsheim describe re-allo-
cation programmes that have been undertaken since the 1970s in the
Senegalese town of Ziguinchor (chapter 10). These programmes were
intended to replace the earlier land tenure situation based on Diola
customary law. In reality, they created a new, hybrid system that com-
bined a continued emphasis on the Diola patron-client (adjiati-ad-
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jaoura) relationship with a role for new actors involved in municipal
town planning. In this new urban constellation, the position of the pa-
tron became more and more politicised. This expansion of his role was
acceptable for the members of the traditional society as long as the po-
litical ambitions of the patron did not result in him neglecting his obli-
gations towards his indigenous clients in favour of the interests of his
other, ‘immigrant’, followers. When the patron starts to answer to poli-
tical demands that hurt his inner circle, he loses his authority, and his
clients turn against him and his political associates. In Ziguinchor, this
resulted in high tensions between locals and ‘outsiders’ and even in
violent clashes. The authors discuss the effect of this new hybrid sys-
tem on people’s tenure security. They show that most people in the
study area feel quite secure in their tenure. This is partly based on an
erroneous belief that their ‘tickets’ or other documentary evidence pro-
vide a legally sound title. However, people who know that they do not
possess a valid legal title still have quite a strong perception of tenure
security. This is based on their experiences with administrative agents,
who rarely tear down houses without state compensation. People trust
this state of laissez-faire to continue and expect to be protected by poli-
tical strong men, through their relationship with their patrons, or with
people involved in the municipal land planning system. This chapter
also brings to the fore the effect of the individualisation of family land
on marginal family members. The case of the Sagan plots shows that
the issuance of personalised ‘tickets” enhances tenure security of some
people — the people whose names appear on the ‘tickets’ — but usually
coincides with the erosion of that of others. In this way, the drive for
individualisation of tenure can significantly increase the vulnerability
of people who lack knowledge of urban legislation and who are depen-
dent on family relations. The authors therefore end with the warning
that when the effects of re-allocation programmes on tenure security
are discussed, one should thus always ask the question, whose tenure
security?

Bolivia

Diego Pacheco discusses two areas in the Bolivian department of Santa
Cruz where local indigenous/originary groups have demanded formali-
sation of their rights to common-property areas (chapter 12). Following
the 1995 constitutional mandate of recognising legal pluralism and cer-
tain territorial rights in order to ensure collective tenure security for in-
digenous peoples, Bolivia has constructed new legal arrangements for
indigenous territorial autonomy allowing indigenous peoples to govern
themselves, within a certain territory and to a specific extent, according
to their own cultural patterns, social institutions, and legal systems.
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Despite these official arrangements, the two cases in this chapter show
that such formalisations involve lengthy and complicated procedures
riddled with uncertainty. The chapter analyses the contextual, motiva-
tional, and informational hurdles obstructing the titling of common-
property areas, and the effects of the regularisation processes on peo-
ple’s tenure security. In the cases studied, indigenous people’s tenure
security, in areas that were considered to be in their de facto possession,
actually decreased as a result of the starting of the titling process. In
both case-study areas, the land regularisation seems to have triggered a
more rapid expansion of non-indigenous individual land owners into
the areas because they saw it as a last chance to claim ownership rights
in those areas which in their view were ‘open access areas’, despite
their de facto use and occupation by indigenous people. This process of
last minute land-grabbing by ‘third parties’ can largely be explained by
three factors: power asymmetries between medium- and large-scale
non-indigenous landowners claiming forestland and indigenous people
claiming communal property rights; limited capacity of indigenous
peoples to develop relationships of trust with the technicians involved
in the regularisation processes; and the inadequate supervision of pro-
fessionals operating at the local level by their principals. Tenure secur-
ity is also affected by the actions of the indigenous people themselves,
through land transactions between indigenous people’s leaders and ille-
gal intruders which are then ratified by the government. In particular,
indigenous people located in well-endowed natural resources areas are
more often inclined to follow their own self-interest, which erodes the
tenure security of the community as a whole. Conversely, indigenous
people with less incentive to resign the common good may gain some
local power as a result of the regularisation process. In cases of both
externally induced tenure insecurity and internally caused tenure inse-
curity, the problems are intertwined with the lack of control on the im-
plementation bureaucracy, which delays and distorts the titling process
through mismanagement and corruption.

Mexico

In Mexico, more than half of the national territory is held by ejidos and
comunidades agrarias (agrarian communities), agrarian property institu-
tions regulated by the Agrarian Law involving collective as well as indi-
vidual property rights. They were created in the context of agrarian re-
form and the process of land redistribution, which was one of the main
outcomes of the Mexican Revolution (1910-1917). The exercise of ¢jidal
or communal property rights implies the mediation of a collective en-
tity or corporation made up by the group of duly recognised and regis-
tered ejidatarios or comuneros in each agrarian nucleus (i.e. each ejido or
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comunidad). While two-thirds of lands granted to ejidos and comuni-
dades are held collectively, individuals in most ¢jidos and many comuni-
dades have long-term use rights to particular parcels that they cultivate
independently. Prior to the 1992 constitutional reform, rights over eji-
dal lands were non-transferable and largely inalienable. Despite these
legal rules of non-marketability, irregular/illegal transactions of ejidal
rights were common. These transactions created a class of landholders
that did not have formally recognised agrarian rights and therefore
were in a precarious tenure condition. In chapter 14, Emilio Duhau fo-
cuses on an ejido in a peri-urban area of Mexico City’s Metropolitan
Zone and analyses the impacts of the post-1992 legal reforms that lar-
gely removed the restrictions on transfer and alienability of ejidal lands
and that included the legalisation of some of the property rights that
have arisen out of formerly illegal transactions. The author shows that
the current agrarian legislation has considerably enhanced the certainty
and protection of ejidatario’s property rights. Mexican peasants have
seized without much reticence the advantages offered in those respects
by the agrarian rights certification process and the possibilities opened
to them by the enhancement of their property rights. At the same time,
however, just like in the great majority of the ejidos, the Ejidal Assembly
in Duhau’s case study has so far not opted to adopt a regime of free-
hold tenure. Although many younger and better informed ejidatarios
desire such a change, older ejidatarios fear that this will invoke specific
burdens such as the payment of property taxes and drinkable water
fees, and that this will change their way of life and their ability to de-
fine and adopt collective strategies and in general to form a meaningful
local community. This brings to the fore that farmers‘ interest in en-
hancing the security of their tenure does not always run parallel with
their interest in acquiring full individual property. The author explicitly
stresses the limited knowledge and awareness among ejidatarios of the
existing legislation and the competences of the municipality on the
one hand and the autonomy and jurisdiction of the Ejidal Assembly on
the other. These generalised confusions and misunderstandings ex-
plain why many ejidatarios fail to comply with and also fail to profit
from the optimal strategies within their reach. Additionally, it makes
them susceptible to manipulation by their better informed colleagues.

China

Benjamin van Rooij (chapter 16) describes two recent Chinese laws,
the 1998 Land Management Law and the 2003 Rural Land Contract
Law, that have increased the breadth (more rights of transfer) and the
duration (from fifteen to 30 years) of land use rights. Although the
awareness of the new laws is high and many land contracts have been
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signed and land certificates issued, farmers‘ security in exercising their
new rights is threatened by the widespread and often illegal taking of
their land without satisfactory compensation. The sharp rise in such
land loss conflicts warns that Chinese land tenure still lacks certainty.
These conflicts find their roots in unclear legislation, weak checks and
balances on local governments and Village Committees, and the resul-
tant weak implementation of law. Changes in legislation alone will
thus not be sufficient to decrease current land loss conflicts. It seems
rather that legislative changes should be combined with measures that
help to enhance implementation. Such measures should be a combina-
tion of improving state law enforcement action against violations of the
law and increasing possibilities for access to justice for aggrieved farm-
ers. Behind the weak checks and balances are not so much legal or so-
cio-legal problems, but rather political problems related to the existing
power relations. At its heart, the current land loss crisis is thus one of
power, involving weak farmers and strong elites. Future reforms
should be directed at such power imbalances and, as with any institu-
tional change adopted, the risk of elite co-optation should be consid-
ered. Enhancing land tenure security in China therefore involves em-
powerment of the weak and poor. Such empowerment first requires
enhancing their access to the legal system, strengthening the role of ci-
vil society, while work should also focus on general development activ-
ities such as literacy training, strengthening community organisation,
and legal awareness promotion.

The second case study on China, by Jianping Ye and Jian Wu (chap-
ter 17), also reports the increasing amount of illegal land use and land
loss conflicts. The authors blame these occurrences on the existing du-
alist tenure system, with government-regulated collective land and mar-
ket-based, state-owned land tenure regimes, which necessitates a te-
dious land conversion process to legally change farmland into land for
residential or commercial construction. The case study describes two
different responses of the Chinese government to the irregularities.
The first part of the chapter portrays a programme to formalise and re-
cognise illegal land use and constructions in Shenzhen city, Bao'an
District. Due to the large profits to be made through illegal land uses
and to the ineffectiveness of the state regulatory apparatus, illegal land
use and illegal buildings have become a permanent feature of the peri-
urban landscape over a period of more than a decade. The high admin-
istrative and social costs of demolition have made it virtually impossi-
ble to re-convert the land to agriculture. The Bao’an government felt it
had no other alternative than to recognise the illegal land use. This is
done under certain strict conditions, to prevent encouragement of
further illegal behaviour. The second part of the chapter refers to a
‘Land Exchange Programme’ in Tianjin Municipality, Dongli District.
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Rather than a restorative response after the creation of illegal land use
and buildings, this programme entails a pro-active strategy to avoid the
creation of such illegal land use and construction. The main plan is to
move farmers out of their rural houses into high-rise buildings that al-
low for a much more intensive land use. As a result, the total cultivated
land area can be maintained while more construction land can be re-
leased. As the Land Exchange Programme converts all land at once, it
prevents commercial land users from circumventing the tedious land
conversion process, and thus decreases the incidence of illegal land
use. This programme does not change the total agricultural land area,
therefore tenure security of farmers’ agricultural land is guaranteed.
Nevertheless, the authors opine that the ease with which the govern-
ment unilaterally decides to requisition collective Rural Residential
Land (RRLS) and rural houses in the Land Exchange Programme may
serve as an alarm bell for tenure security, as there is no reason to be-
lieve that agricultural land may not one day also be requisitioned by
the government for one reason or another. One of the supposed bene-
fits of the programme lies in the capitalisation of residential land.
Whereas the sale of rural residential land to non-members was prohib-
ited, the new high-rise apartments can be transacted freely, thus bring-
ing dead capital alive. However, an important comment is made in this
regard by the authors when they explain that rural housing was only a
‘dead’ asset because of the legal prohibition of free circulation. It is
therefore nothing but the state and the property rights arrangement it
imposes that make rural houses illiquid. The authors furthermore criti-
cise the lack of participation from farmers in this top-down administra-
tive programme, and the fact that they are largely excluded from shar-
ing the economic benefits arising from economic development taking
place on the formerly collective peri-urban land. Despite these criti-
cisms, the authors acknowledge the innovation of the programme and
its attempts to dismantle institutional rigidities and barriers that have
bred illegal land use.

Indonesia

Gustaaf Reerink discusses a systematic registration programme under
the Land Administration Programme (LAP) Indonesia (chapter 19). He
shows that although systematic titling programmes such as LAP have
been able to overcome financial, bureaucratic, and time constraints of
sporadic registration programmes and related negative perceptions of
the people regarding the registration process, they nonetheless fail to
reach the kampong dwellers with the lowest incomes. This limited
reach can be explained by the fact that the LAP is only implemented in
locations where registration is relatively easy, which means that loca-
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tions where many low-income dwellers reside are ignored. Besides,
some of the same obstacles occurring in cases of sporadic land registra-
tion remain in place, namely the stringent evidence requirements for
initial registration and a lack of political will to grant new rights to in-
formal landholders. The author draws two important conclusions from
his case study with regard to tenure security. First, that registration
does not always enhance the legal security of the landholders. Land re-
gistration programmes in Bandung contributed little to the legal secur-
ity of kampong dwellers, due to the fact that they often do not meet
other legal requirements such as the obligation to obtain spatial plan-
ning related permits or to perform derivate registration after a change
in the legal status of the land. Additionally, registration of land only of-
fers limited legal security for two reasons: first, a land certificate is not
regarded as conclusive but only offers strong evidence regarding a land
right which can be disputed by a third party during the five years after
the certificate has been issued, and second, the issuing of double land
certificates by the NLA — due to maladministration and corruption — af-
fects the reliability of the land register and the extent of protection a
certificate offers. In his second main conclusion, Reerink challenges
the fact that legal security is often equated with tenure security. Further
data from his research show that in Post-New Order Bandung, both
the de facto tenure security (measured by interference from third par-
ties) of low-income kampong dwellers holding land certificates (but of-
ten not fulfilling other legal requirements) and the perceived tenure se-
curity of these people are stronger than among those who do not have
such documents. This for instance also means that the former invest
more in their land and housing than the latter. These data thus show
that legal security is not always a determining factor for de facto and
perceived tenure security.

In the second Indonesian case study Myrna Safitri describes the ef-
fects of two different legalisation processes in Langkawana, a village in
the forest frontier of Lampung (chapter 20). The first involved the re-
gistration of individual property rights in residential non-forest land.
Although this legalisation enhanced the legal status and the tenure se-
curity of the land, it did not lead to an increased use of the land as col-
lateral for loans, nor to a higher number of land transactions. Despite
the legalisation, Langkawana villagers considered their residential land
as an asset that needed to be held onto at all costs, not as a marketable
commodity. This legalisation did not enhance investment in the land
and did not change the people’s level of poverty. The second legalisa-
tion process involved the granting of a community forestry license on
forest land. Although this did not provide the villagers with individual
titles, it did enhance their (perception of) tenure security, i.e. the extent
to which the villagers felt assured of their ability to access their land, to
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manage and use it, and to effectively exclude others. As a result, people
invested more time and labour in their forest gardens, diversified their
crops, and planted more perennial and cash-producing crops. This led
to a significant improvement in the people’s quality of life. After the
granting of the community forestry license, the number of market
transactions decreased, which contradicts the theory that enhanced ten-
ure security will lead to more land transactions. This case on the con-
trary shows that villagers prefer not to sell secure and productive land.
The greater the profits that can be expected from land, the less willing
people are to transfer their land. The less tenure security, the less one
can count on profits from the land in the future, and the more willing
people will be to transfer the land. This case thus shows that legalisa-
tion of land rights does not always lead to marketisation. People’s deci-
sions to take part in land transactions are determined by their percep-
tion of the value of the land and the contribution of the land to their
household economy. The legal status of land is merely one factor, but
not the major one, in determining land transactions. This case further-
more shows that the relationship between legalisation of land tenure
and poverty reduction will be determined not only by the kind and ex-
tent of rights — individual or communal rights, ownership or use rights
— granted to the people but also by the kind of lands on which these
rights are granted. In other words, it will have a greater effect on pov-
erty reduction to target lands that are highly productive than to target
lands that are unproductive.

Concluding remarks

The case-study chapters of this book provide rich descriptions of pro-
jects and programmes of legalisation of extra-legal tenure ranging from
the recognition of communal ownership to the creation of full private
title and various forms in between. They draw grounded conclusions
on the relationship between legality, tenure security, investments, and
marketisation. This section does not aim to produce a full enumeration
of all the lessons learnt, but wishes to stress some of them with regard
to the book’s main object of study, viz. the relationship between the var-
ious programmes of legalisation and tenure security. The tendency of
several scholars to equate extra-legality and tenure insecurity and pre-
suppose a causal link between tenure legalisation and tenure security
improvement has already been criticised in the literature. This book
provides additional scientific underpinning for this refutation, and pro-
vides new details of the circumstances under which certain kinds of
formalisation may fail to increase tenure security and may sometimes
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even decrease it. Some of the lessons to be learnt from the case studies
in this regard include the following:

1)

3)

The de facto tenure security/insecurity of informal land varies con-
siderably. It depends on a multitude of factors including the norma-
tive basis of the land interest, the legitimacy of the informal claims,
the identity of the land user and of the original owner, the location
and market value of the land, the alternative uses of the land, the
nature and attitude of the government and of the local power
holders, and their relationship. When the de facto tenure security of
informal land is high, a programme of formalisation may not have
the effect of increasing it. Additionally, when people have a highly
limited legal awareness — as many poor people do — changes in the
legal situation may not have much effect on people’s perception of
their tenure security (see Dessalegn Rahmato; Hesseling and Ei-
chelsheim; and Reerink, all this volume; cf. Gilbert 2002:8; Varley
2002:455).

When threats to tenure security find their roots not only in weak le-
gal positions but also in the weak implementation of legislation,
changes in legislation alone will not be sufficient to enhance tenure
security. When the tenure insecurity is caused by political problems,
the response needs to involve the creation of effective checks and
balances on implementing bureaucrats, improving state law enfor-
cement action against violations of the law, and increasing possibili-
ties for access to justice for aggrieved farmers, and in general the
empowerment of the weak and poor (see Dessalegn Rahmato; Pa-
checo; Reerink; and Van Rooij, all this volume).

Certain formalisation processes can create conflict over land rights,
due to the finality of the process (Pacheco, this volume). Similarly,
the enhanced value of the land expected to result from the legalisa-
tion process may raise the number of conflicts about such land
(Van Rooij, this volume).

Limited awareness of the poor of legislation, procedures for legalisa-
tion, and division of regulating competences can lead to easy ma-
nipulation by the better informed, whether local elite, street-level
bureaucrats, or national politicians (see Duhau, this volume; cf. Co-
tula, Toulmin, and Quan 2006:20; Cousins 2000; Durand-Lasserve
20006:10; Migot-Adholla and Bruce 1994:20-21; Van den Brink et al.
2006:12).

When the contested nature of local (customary) relations and power
relations are not recognised by the state, attempts to legalise infor-
mal arrangements frequently accommodate the interests of the local
elite and erode the rights of the poor (Amanor; Ubink, this vo-
lume).
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6)

9)

JANINE UBINK

When legalisation processes are too complex for the bureaucracy or
too complicated, time-consuming and costly for the intended bene-
ficiaries, formalisations will only occur sporadically, and mainly by
the wealthier section of communities. The poorest households in
particular may not have the means to pay their share of the formali-
sation costs. Additionally, these households may not be entitled or
eligible for tenure formalisation (Reerink, this volume; cf. Durand-
Lasserve and Selod 2007:10).

The regularisation of urban or peri-urban plots may not always lead
to legally secure positions due to the fact that the newly formalised
households often cannot comply with additional regulation invol-
ving planning and construction norms and standards (Lankhorst
and Veldman; Reerink, this volume).

Formalisation can give incentives to landowners to try and evict sec-
ondary rights holders, usufructuaries, or tenants in order to value
their land in a more profitable way (Amanor; Ubink, this volume;
cf. Durand-Lasserve 2006:7; Durand-Lasserve and Selod 2007:11;
Payne 2000:9).

Registration and titling in the name of an individual will create
higher tenure security for this individual but can simultaneously
decrease the tenure security of people dependent on this person
(Hesseling and Eichelsheim, this volume).

10) When the insecurity of extra-legal property or the restrictions on

transactions of such property are caused by the state, the state could
as easily remove them in a different way than through legalisation.
Lankhorst and Veldman (this volume), for instance, state that the
main threat of relocation comes from the fact that the settlers in
their study areas do not conform with certain stringent lay-out re-
quirements and plead that a change of those requirements would
have a greater impact on the tenure security of the settlers than a
registration scheme. Similarly, Ye and Wu (this volume) stress that
the restrictions on transactions of rural residential land result from
state legislation, which could be changed without the whole process
of ‘Land Exchange’ that the Chinese government is now piloting.

Notes

See for an overview of the main international publications and policy statements con-
cerning land tenure legalisations, Assies 2007.

Several ex post evaluations of the state-imposed tenure conversion program in Kenya
have observed that individualisation has led to land concentration, increased margin-
alisation and landlessness as people in positions of economic and political power take
advantage of the less powerful, deepening tenure insecurity instead of lessening it
(Coldham 1979; Okoth-Ogendo 1976; Quan 2000:35-7).
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This project was originally entitled ‘The Mystery of Legal Failure? A critical, compara-
tive examination of the potential of legalisation of land assets in developing countries
for achieving real legal certainty’. It was funded by the Dutch Council for Scientific
Research (NWO/WOTRO), and managed jointly by the Universities of Leiden, Am-
sterdam, and Nijmegen, and the African Study Centre (Leiden), see Otto 2004.

The project will also produce a second book, entitled “Legalising Land Rights: Law, ten-
ure security and development”. This book will discuss the more general and theoretical
debates surrounding the issue of legalisations. It will also compare the lessons from
the case and country studies presented in this book. Publication is expected in 2010.
Whereas we use the term ‘extra-legal’ to denote all property rights that are not recog-
nised by the state, FAO (2002:11) uses it only for property rights that are not recog-
nised by the law but also not against the law.

Instead of legalisation, many authors use the term formalisation, which refers to
changing a situation of ‘informality’. We wish to avoid using this term as it is unclear
and inherently confusing. According to some authors, it carries with it a vision of
squatters on urban lands. Such a situation can often easily be formalised, especially
when the landowner is the state, which can agree to give land to squatters with zero
or low compensation. Unlike urban squatters, many customary landholders do not
hold land informally, but according to an alternative, community-based formality.
This makes formalisation — in the sense of replacing this situation of community-
based formality with state-based formality — a completely different exercise (Van den
Brink et al. 2006:12). Others rather understand informal as customary or traditional
rights and formal as statutory rights, but this distinction ignores the fact that in some
countries customary rights have been given formal legal recognition (FAO 2002:11).
Additionally, formalisation seems to imply a linear evolution from informal to formal
situations, ignoring the fact that in reality situations of informality are often the re-
sult of new laws, as people who cannot or do not want to observe them are thereby
brought into a situation of informality. As Durand-Lasserve and Selod (2007:6) put
it, tenure informality is the end result of legal, political, and economic exclusion me-
chanisms. Formalisation thus creates new situations of informality. Admittedly, this
last critique could also be waged against the term legalisation. See for a critique on
the distinction between legality and illegality, Varley 2002.

For an overview of donor understandings of what defines land tenure security, see In-
ternational Land Coalition 2006:6-7.

They distinguish four interrelated factors that together determine the level of tenure
security: tenure status (unauthorised commercial developments or squatter settle-
ments); the primary tenure rights of the land (public, private, or customary-owned
land); the occupancy status of the dwelling (owners, tenants, etc.); and the political
and legal context (Durand-Lasserve and Selod 2007:6).

In general, as duration lengthens, tenure security improves. However, duration need
not be perpetual to create an adequate incentive framework for land investments and
improvements; see Ping et al., this volume.

In many countries, including Egypt, India, and Columbia, tenure security is achieved
over time through the accretion of various documents relating to property taxes and
other formal documents (Durand-Lasserve 2006:10).






2 Peasants and agrarian reforms: The unfinished
quest for secure land rights in Ethiopia

Dessalegn Rahmato

Introduction

The last 50 years of the twentieth century were momentous years for
Ethiopia, particularly regarding its political and agrarian history. The
period was marked by revolutionary changes in state and class struc-
ture and in tenure relations and agrarian institutions. In these turbu-
lent and often bloody years, the country experienced far more radical
changes than at any time in its recent history, and nowhere were these
transformations more profound than in the agrarian sector. From feu-
dal monarchy to military-communist dictatorship, to ethnic-based fed-
eralism: such were the major political changes that succeeded each
other in this short half-century, each accompanied by radical agrarian
and economic reforms.

The populist uprising of the mid-1970s, initially spearheaded by
militant elements from the urban population, and subsequently led by
military officers who came to be known as the Derg, brought down the
government of Emperor Haile Selassie and put an end to the centu-
ries-old institution of crown and monarchy. The military regime of the
Derg replaced imperial rule rapidly and successfully carried out one of
the most radical land reforms in the world, and won for a time a great
deal of popularity among the peasantry as well as the urban popula-
tion. But the honeymoon between the state and the peasants lasted
only a brief period and was replaced by increasingly bitter resentment
on the part of the latter on account of the damaging and unpopular po-
licies pursued by the Derg, including collectivisation, forced resettle-
ment and villagisation, and grain requisitioning. As the Derg turned
the country into a hard-line Communist state, opposition to it intensi-
fied, culminating in the second half of the 1980s in a full-scale civil
war which engulfed the greater part of the country. The seventeen
years of military-communist rule, lasting from 1974 to 1991, were one
of the bloodiest periods in the country’s history, and the civil war,
which was fought in the countryside, took a heavy toll on peasant lives
and property (Andargachew Tiruneh 1993; Dessalegn Rahmato 1996).
The Derg was finally overthrown by a mélange of insurgent forces,
some of whom had been fighting for independence since the 1960s.
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The end result was the secession of Eritrea, the province on the Red
Sea coast which had been incorporated into Ethiopia in the second part
of the 1950s, and the establishment of an ethnic-based federalist state
in the rest of the country.

Yet, despite all the political upheaval and social and agrarian trans-
formations, some significant institutions and practices remained un-
changed; chief among them, and of particular relevance to us here, are
the relationship between the peasant and the state on the one hand,
and the nature of property rights — especially peasants‘ rights to land —
on the other. Neither the revolution of the 1970s and the radical agrar-
ian reforms that accompanied it, nor the rural engineering attempted
by the current federalist state, has succeeded in satisfying the deeply
held aspirations of the country’s peasantry for secure rights to land.
Thus, while the particulars have changed and the terms of the dis-
course are different, the central problem of the land system today re-
mains the same as in the past, namely secure rights of access to land
for smallholders and the poor.

In this study I shall examine the land reforms that were attempted
by the three successive governments and their intended and unin-
tended consequences, taking land tenure security as my focal point for
analysis and focusing only on land rights among settled farmers in the
highlands.” To this end, I present the results of land reforms in each
particular period. I briefly discuss, first, the modernisation of land leg-
islation during the Imperial period, and second, the radical land re-
forms under the Derg. The third part of the study will be devoted to the
land laws and policies of the present government. In the conclusion, I
try to point out why land reform in the three periods under discussion
failed to serve the basic interests of smallholder farmers.

The imperial regime: Tax and tenancy reforms (1942-1972)

Let me begin with a brief outline of the land tenure system before the
Revolution and of the reform initiatives attempted at the time.* The
distinctive aspect of the tenure system during the imperial regime was
that the tenure holder, indeed the land itself, was encumbered with a
bundle of obligations, contrasting sharply with modern land systems
where tenure confers on the holder a bundle of rights. While the im-
perial regime did bring about some significant changes, the legacy of
the past was still strong and continued to define a great many aspects
of the system throughout the lifetime of the regime (see Crummey
2000 for a historical review). Tenure rights were predominantly condi-
tional rights of use and not of ownership in the capitalist sense of the
term, and the obligations in question included tax, tribute, and labour
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on the one hand, and personal, military, administrative, political, and
ecclesiastical service on the other. Tenure rights conferred mostly lim-
ited rights of transfer (e.g. to siblings by inheritance, to tenants for
temporary use), and absolute transfer rights such as sale or purchase
were not widespread. In the case of transfer to siblings, the heirs inher-
ited not so much the land per se but the obligations on it. In the south-
ern regions of Ethiopia a different system existed, marked by the co-ex-
istence of forms of individual ownership, free from many of the obliga-
tions noted here, along with tenancy; such forms of tenure also
existed, in pockets, elsewhere. Most of the lands in question were small
in size and worked by owner-cultivators, but local landowners, mem-
bers of the local gentry, owned larger tracts of land which they rented
out in parcels to tenant farmers.

The imperial land system began to undergo fundamental but limited
changes from the 1960s, when conditional tenure based on tribute,
personal, and military service was abolished (at least by law), and there
was a gradual evolution towards rights of private and transferable own-
ership. This shift was spearheaded by the state itself, which encouraged
holders of land it had granted as a reward for loyal service, which ordi-
narily was held under conditional tenure, to convert part of it to free-
hold. At the same time, side by side with changes in the tenure regime
came reforms in the rural tax regime, and this had two major implica-
tions: one was that new taxes were added to existing ones (education
and health tax), and second was that the tax burden fell, in practice,
not on the landholder but on the cultivator of the holding in cases
where the two were not one and the same, which was often the case.

We may classify tenure rights under the imperial regime broadly
into three categories: land under what I call reversionary rights, land
under private ownership, and state domain land. I submit that the
greater part of the land in the country at the time was held under rever-
sionary and usufruct rights, which were rights of temporary use in
which the final decision rested with someone other than the user or
immediate holder. Tenancies, semon (Church) lands, many of the var-
ious forms in which state domain land was operated, and some of the
land held by members of the landed nobility fall under reversionary
tenure. Even land under the rist system may be described as reversion-
ary, since the individuals had only use rights over their holdings, which
they could not transfer to others by sale. The rist system, in its generic
form, was a system in which land was held by a descent or village
group whose members had equal use rights to the land, and in which,
in some localities, there was periodic reallocation of holdings.

A common approach in the literature has been to view the system
on the basis of a North/South divide, where rist tenure was said to be
prevalent in the north of the country and tenancy widespread in the
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south. This approach, while adequate for some purposes and often fa-
voured by the imperial government’s own agency, the Ministry of Land
Reform and Administration (MLRA), hides some of the complex as-
pects of the land system, and in particular tends to leave out the size-
able population of small owner-cultivators and the immense holdings
under government control frequently described as state domain land.
The main sources of tenancy were lands held by the nobility, the local
gentry, and the state. It was also not uncommon for owner-cultivators
to rent out some of their land to tenants, but this form of tenancy did
not pose a significant problem, because ultimately it was a tenancy
among equals or almost equals and was largely free of relations of
domination and subordination that characterised the relationship be-
tween tenants on the one hand and the landed nobility and local gentry
on the other. The nobility, who were almost always absentee owners,
held large tracts of land, particularly in the southern provinces, almost
all of which were parcelled out for rent to tenant cultivators. The local
gentry, by contrast, owned much less land in comparison and often re-
sided in the vicinity of their property.

Tenancy was an onerous institution, putting immense burdens on
tenant cultivators, siphoning off their surplus and causing a great deal
of uncertainty among them. It was common for tenants to hand over
half, or more, of their harvest to the landlord in the form of rent, and
to provide labour and personal services to him or her as part of their
obligations. What made matters worse was the fact that, for most pea-
sants, the terms of their obligations were not contractual but based on
oral agreements which were subject to arbitrary interpretations favour-
able to the landlord. More than 50 per cent of all holdings in the coun-
try as a whole were operated by tenant farmers, while in some of the
southwestern provinces the figure was much higher.

A significant aspect of the imperial land system was the decisive
power of the state, both as a landlord in its own right and in the
authority vested in it by the Constitution, to claim land that was
deemed to be ‘ownerless’ by the laws of the country. Such land in-
cluded land held by pastoralists and others under customary owner-
ship. Article 130 of the 1955 Constitution holds that ‘all property not
held in the name of any person, natural and juridical, including all
land in escheat, and all abandoned properties, as well as all forests and
grazing lands’ are state domain. Article 31 states that the ‘Emperor also
makes grants from abandoned properties, and properties in escheat,
for the purpose of recompensing faithful service to the Crown’ (Consoli-
dated Laws of Ethiopia 1972). On the basis of this, all land utilised by
pastoralists in the country fell under state domain which, according to
Wetterhall (1972), would give the state control over nearly 65 per cent
of the land area of the country. Wetterhall estimates that, excluding the
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nomadic areas, the government held nearly r7 million hectares of land,
of which 11 million was considered arable, which was equal to 57 per
cent of the arable land of the country. Of the total arable land under
state domain, some twenty per cent was committed, consisting in the
main of land occupied by tenants and squatters, land allocated to large-
scale mechanised concessions, and land given out in the form of im-
perial land grants. It is clear that while the tenure regime here cannot
be described as one based on state ownership, as it was to become fol-
lowing the Revolution (and still is), the imperial state was a powerful
landlord and had a strong influence in shaping the land system at the
time.

State domain was to be a cause of insecurity and resentment among
a large population of pastoralists and peasants alike, especially from
the second half of the 1960s, because of large-scale evictions of cus-
tomary users. Many of the beneficiaries of imperial land grants either
evicted the peasants and herders already on the land or turned them
into tenants subject to the payment of rent. The threat of eviction hung
over not only such peasants but others as well because many landlords
were encouraged by the government policy promoting mechanised
agriculture at the time. Tenants on government land faced the same
difficulties and the same kind of exactions as other tenants. Insecurity
was also a serious problem in other reversionary forms of land rights,
in particular for peasants in the rist system. Hoben (1973) has shown
the high degree of insecurity among land users in his study of the sys-
tem in Gojjam. He argued that the system fostered endemic competi-
tion, conflict, and litigiousness among rist holders; it was, he says, a so-
cially disintegrative force. Litigation to get access to more land both by
the lowly holder and by the local gentry was rife — indeed, Joireman
(2001) suggests that litigation was the chief means of getting access to
more land for the gentry, as the existing judicial environment favoured
the well-to-do over the poor and the disadvantaged.

There were many voices urging the imperial government to carry
out reforms to modernise the land system. These included not just ra-
dical students, progressive elements within the civil service, business-
men, and professionals, but also donor agencies, international organi-
sations, and foreign friends of the country. There was, however, strong
opposition from the landed classes to any measure that would threaten
their property, and they considered reform of the tenure structure as
anathema. Such was the power and influence of these classes that the
regime turned a deaf ear to the demand for change. But while the re-
sult was far from adequate, a number of initiatives to change aspects
of the agrarian system were undertaken with varying degrees of suc-
cess during the lifetime of the imperial regime, the principal one being
the reform of land taxation.
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Haile Selassie had been a reformist in the past, and on three differ-
ent occasions he had taken measures aimed at restructuring land taxa-
tion and revenue collection. Historically, it was the form of tax and
other obligations attached to the land that defined the tenure system.
In other words, the tenure regime was a tax regime, and therefore land
tax reform was considered to be equivalent to land reform. In the pre-
reform period, i.e. the period before the 1940s, the cultivator was bur-
dened with a wide variety of taxes, corvee labour, and personal service
to the state and the landlord. The cultivators’ burden was made more
onerous because taxes were determined arbitrarily, and the demand for
corvee labour and personal service was unlimited. The more burden-
some taxes and corvee obligations were abolished in the 1920s and
1930s. However, in the circumstances of the second half of the twenti-
eth century, the tax reform was woefully inadequate in meeting the
needs of economic development or the demands of social equity.

The country’s traditional land tax system was noted for its great di-
versity and complexity. It was a cause of conflict between the landlord
and the tenant cultivator on the one hand, and the landlord and the
state on the other. In the latter case, the conflict arose in part because
much of the land in the country was unmeasured and unregistered,
giving rise to disputes over how much tax the governors of the various
provinces and sub-provinces had raised, since they were responsible
for collecting taxes which they were obliged to transfer to the imperial
treasury after retaining a given percentage for their own administrative
expenses, and how much they had transferred to the state.

The main effort at tax reform was in the post-Italian period when
several pieces of legislation were initiated, the most important of which
for our purposes being the land tax proclamation of 1942, which was
repealed by another proclamation issued in 1944 (Consolidated Laws of
Ethiopia 1972 for this and what follows). These reforms introduced a
relatively improved tax system that was centrally administered. Agricul-
tural land in the southern provinces, which were the predominantly te-
nancy areas, was classified into three categories depending on the ferti-
lity of the soil (fertile, semi-fertile, and poor), and a uniform rate of
land tax and tithe was levied on each class of land. In the north, the rist
areas, the tax system was based on the tribute system in which villages
and communities were responsible for collecting a fixed tax from their
residents and members and handing it over to the government. Two
additional taxes, the education tax of 1947 and the health tax of 1959,
were introduced later. In 1967, a new legislation abolished the tithe
(rather tax-in-lieu of tithe) and replaced it by the agricultural income
tax. This legislation was to be responsible for the rural revolts in Goj-
jam and Wollo provinces in northern Ethiopia (Dessalegn Rahmato
1996). On paper, the tax regime that evolved out of these reforms ap-
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peared to be equitable and modern, but in practice it was anomalous
and a burden on the very cultivator it was meant to benefit. The land-
owner who was legally responsible for paying all taxes levied on the
land (and there were several) escaped paying by shifting the burden
onto the tenants and others (Lawrence and Mann 19606).

The tax reforms introduced in the 1940s remained largely un-
changed for almost 35 years. The World Bank considered the tax re-
forms as ‘Ethiopia‘s most successful single land reform measure’
(19773:Annex 12:20), but as Lawrence and Mann (1966) and others
more knowledgeable about the imperial land system have argued, tax
reform kept many aspects of the land system intact with all its ineffi-
ciencies and injustices and was not able to address the strong aspira-
tions of the labouring peasant for secure rights to land. Considering
three and half decades of uninterrupted rule, the effort of the imperial
regime in the sphere of agrarian change was woefully inadequate.

I now turn to the story of the moderate land and tenancy reform in-
itiative that was prepared and presented for legislation to Parliament in
the 1960s, but which, after much delay, was defeated in the legislature
by the combined weight of the landed classes and the monarchy in the
waning years of the imperial regime. The beginning of the reform in-
itiative goes back to 1961, when a proposal for improvement of the
landlord-tenant relationships was presented to the government for con-
sideration by a special inter-governmental committee set up for the
purpose. The proposal also recommended a cadastral survey and land
registration on the one hand, and the imposition of a surtax on large
holdings on the other. This was shelved without serious debate, and in-
stead the MLRA was charged with preparing a land reform proposal
that would be acceptable to the decision-makers, as well as the power-
ful landed elements in Parliament. MLRA was strongly in favour of
smallholder farming, as opposed to large-scale agriculture, which it be-
lieved would lead to greater eviction of peasants from the land. The re-
form measures it was keen to promote from the last quarter of the
1960s consisted of the following: a) tenancy reform to lighten the bur-
den of the tenant and to provide tenure security; b) allocation of gov-
ernment land to small cultivators, rather than to civil servants, military
officers, and the well-to-do, as was the case at the time, with plots not
exceeding two to five hectares; ¢) land registration to promote security
of holding; and d) limiting the size of land held by big landlords and
distributing the excess to the landless and the needy. Of these, only te-
nancy reform was presented to Parliament for enactment (MLRA
1972).

The tenancy reform was drafted in 1968, revised in 1970 and 1971,
and finally presented to Parliament in 1972. The most important provi-
sions in the original draft were the introduction of written agreements
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between landlord and tenant, the payment of a fixed rent instead of the
customary share rent, rent control, and compensation by the landlord
for improvements made on the land by the tenant in the event of ter-
mination of tenancy. The final draft bill submitted to Parliament was a
watered down version, and only the compensation provision was re-
tained, thus leaving the tenant in the same inferior bargaining position
as before (MLRA 1968, 1972; see also Stahl 1974). Nevertheless, MLRA
lobbied hard among MPs in the Chamber of Deputies (the Lower
House) to get the reform approved, and according to Zegeye Asfaw, for-
mer senior expert in MLRA,* the great majority of them were willing
to vote in favour. However, the bill was not brought to a vote because
of the strong opposition of some of the powerful landlords in Parlia-
ment and the personal intervention of the Emperor. Such was the igno-
minious end to the one and only ‘land reform° initiative ever attempted
during the imperial regime. Both monarchy and landlordism were to
perish two years later following the popular uprising and the seizure of
power by the Derg.

Radical land reform under military-communism (1975-1990)

In early 1974 the Imperial regime was shaken by a series of mass pop-
ular protests, occurring first in the major urban areas, but later spread-
ing to the countryside. These protests were accompanied by unrest in
the armed forces, leading to a number of mutinies by soldiers and ju-
nior officers in several military camps. The committee of officers that
emerged through these agitations, known widely as the Derg, even-
tually assumed the leadership of what came to be the Ethiopian Revo-
lution. The aging Emperor was deposed in September of that year, and
the Derg assumed power without much serious opposition. One of the
Derg’s thorough-going measures to dismantle the political and econom-
ic power and institutions of the old regime was the radical land reform
of March 1975. I have dealt with the land reform, its implementation
and consequences at some length elsewhere, and I shall not repeat the
arguments here (Dessalegn Rahmato 1984, 1993). I shall try instead to
examine some aspects of the radical land reform which are relevant for
my purposes here, and which have not received much treatment so far.

The radical land reform was launched on 4 March 1975, but the leg-
islation did not appear in the Negarit Gazeta (the official legal gazette)
until the end of April. Formal implementation began in some areas in
May, but in others this was several months later; in some of the more
remote areas implementation was delayed for a year or more. There is
very little information about how the legislation was drafted and took
its final form. We have no evidence that the military officers who as-
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sumed the leadership had any plans to undertake a redistribution of
rural property before they had deposed the Emperor and assumed
power. Moreover, the Derg did not promote any public debate on land
reform, nor did they seriously seek expert opinion or the views of inter-
est groups or peasant representatives. In fact, for the entire period the
Derg was in power, it was secretive about most of its reform legisla-
tions, on the grounds that prior knowledge would, it believed, give the
losers of the reforms opportunities to sabotage the measures. One of
the most radical measures of agrarian restructuring in the country’s
history was thus legislated in circumstances that can only be described
as secretive. Nevertheless, when the legislation was formally an-
nounced, it was received with great enthusiasm by a cross-section of
society, with a great number of peasants participating in demonstra-
tions of support in subsequent weeks and months.

The land reform was one of the most radical measures undertaken
anywhere in the developing world at the time and may be compared in
thoroughness and impact to the Chinese and Vietnamese reforms of
the 1950s. The reform abolished all customary and formal rights to
land and vested in the state the power to redefine property rights and
access to land. The core of the legislation is the provision that gives the
state, as the trustee of the people, the right of ownership of all rural
land and other resources and that prohibits private ownership of land.
Rights holders were allowed only use rights over the land they were
cultivating, which they could not sell, mortgage, lease or contract out.
Moreover, only under certain circumstances could the holder pass it on
to siblings, as the legislation provided that young peasants who came
of age had the right to a plot of land in their kebelle’ Rights to land
thus came to be rights of usufruct. Tenancy and other forms of subor-
dination based on land ownership were done away with. The reform
put great emphasis on the self-labouring peasant household and pro-
hibited tenancy or the hiring of labour. The reform abolished landlord-
ism, and this, in my view, is its enduring legacy and its greatest
achievement. All property belonging to landlords, gentry, and landed
nobility alike was expropriated without compensation. The smallhold-
ing peasant thus came to constitute the sole social force of the rural
class structure. Reform also swept away all customary tenure arrange-
ments, though local dispute settlement, land transaction, and mutual
aid institutions remained resilient and continue to function to this day.

Land distribution took place among households organized in Peasant
Associations (PAs) in each kebelle. Political power at the local level was
restructured, with the PA assuming authority at the kebelle level, and
‘progressive’ minded officials newly appointed by the Derg replacing
the gentry at the level of the woreda and above. Membership in the PAs
was open to peasants only, and landlords were barred from participa-
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tion, thus closing off any chances such persons may have had of get-
ting control of the organisations and using them for their own pur-
poses. A Judicial Tribunal consisting of peasant lay ‘judges’ was also es-
tablished at the kebelle level (later at the level of the woreda) whose task
was to resolve disputes — especially disputes arising from land mat-
ters — within peasant communities; this undercut the authority of the
judiciary, enabling peasants to deal with their own problems in their
own way.

This radical reform was implemented under rather unusual circum-
stances. At the time of implementation, the new regime had no strong
presence in the rural areas, and it is a measure of the political euphoria
of the time that such a far-reaching reform was initiated without giving
serious thought to the practicalities of its implementation. Very little
thought was given to the problems that would arise in implementing it
under the diverse and complex circumstances of the country at the
time. There was ample evidence that the landed classes would try to
undermine the reform. While many of the powerful nobility were
quickly neutralised through arrests and executions at the outset of the
Revolution, the local gentry were firmly entrenched in the rural areas
and were a force to be reckoned with. However, all through the first
two years of the Revolution, the new regime conducted a virulent poli-
tical campaign against what it termed ‘counter-revolution elements’,
which at this time was a reference to the landed classes. Members of
the aristocracy, retired generals, and wealthy personages were arrested
in large numbers, and their property was confiscated. Some of these
men were later executed. The nationalisation of urban land and rental
houses in July 1975, a reform aimed primarily at humbling the proper-
tied classes, including the gentry, further sealed the fate of these
classes.

When reform came to the countryside, it came together with what I
have called ‘rural activators’ elsewhere (Dessalegn Rahmato 1996), con-
sisting of zemach students (i.e. students from higher educational insti-
tutions deployed in the rural areas to spread the gospel of the new re-
gime), local development agents, and newly appointed public servants
at the district and lower level. These were the principal reform agents
of the Derg. In place of the disciplined and experienced party cadres
who played such a critical role in the successful implementation of the
radical land reforms in China and Vietnam (see Moise 1983), the Derg
had to make do with a young, inexperienced, and ill-disciplined but
zealous force of rural activators, hastily assembled and deployed in the
countryside. These agents of the Derg were different from anyone the
peasants were familiar with: they spoke a different ‘language’ and ex-
pressed solidarity with peasants, the poor, and the down-trodden —
something previously unheard of in rural communities. However, they
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had no coherent guidelines for the tasks they shouldered, and no clear
objectives to aim for. In consequence, the implementation of the re-
form was a chaotic affair for the first two years. But it is my view that
without the energetic efforts of these activators, it is doubtful whether
the reform process in the countryside would have been successfully un-
dertaken. Indeed, I submit that though not quite aware of it them-
selves, these activators succeeded in drawing the peasantry into the
agrarian struggle and fanned the flames of the Revolution. It was these
rural activators who organised the peasantry, and who enabled it to car-
ry out land redistribution.

Although the Derg's reform possessed a good number of positive ele-
ments, it was flawed in several respects that undermined its overall
benefits to the peasantry. First, reform had a selective impact; that is,
not all peasants benefited equally. For landless peasants the reform
provided access to land, while for tenants it removed the burden of ex-
ploitation by landlords; but small owner-cultivators, who made up a
quarter of all rural households, lost some of their land during distribu-
tion. Second, as was noted above, landholders had restricted rights over
their plots, and this had a dampening effect on peasant initiative and
entrepreneurship.® Third, rights to land was based on residency, i.e.
peasants’ access to land was conditional on continued residence in
their kebelle, and absence from their land, except for a very short period,
would jeopardise their rights. Reform thus blocked rural out-migration
because of peasants’ fear of losing their allotments, and this gave rise
to growing pressure on the land and the diminution of household plots
through fragmentation and sub-division. But the most damaging im-
pact was the insecurity of holding that it gave rise to. The promise of
land to all meant that periodic redistribution was unavoidable to ac-
commodate new claimants. In the 1980cs, there were three to four re-
distributions in many rural communities in which those said to hold
larger plots were deprived of some of their land, which was given to
others. Reform thus brought with it a dynamic process of levelling
down.

The initial legislation was soon followed by a number of new legisla-
tions and policy directives. In the second half of the 1970s, there were
several laws to restructure PAs and redefine their tasks and responsibil-
ities. Thereafter, new laws and directives to launch collectivisation, jus-
tify grain requisition, promote villagisation, and undertake resettlement
were issued in quick succession. The 1980s was thus a decade of in-
creasing institutional instability which created uncertainty and mistrust
among the rural population. Due to space limitations, I shall not dis-
cuss these programmes in-depth but will look briefly at collectivisation,
which came to pose a major threat to peasant enterprise and individual
rights to land.”
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The earlier reform legislation was driven by what may be called radi-
cal populism. At this early stage, the overriding concern of the Derg
was to break the back of the old order and its supporting pillars,
namely the monarchy, the landed classes, the exploitive system of prop-
erty relations in the rural areas, and what was broadly referred to as
feudalism and underdevelopment. The language of the government at
this time was pitched to the ‘popular masses’ with a strong appeal to
nationalism and justice to the poor. The ideal society in the countryside
was viewed as being made up of self-labouring peasant farmers who
had sufficient means (land, livestock, and income) for a livelihood
based on the rustic values of hard work, honesty, and cooperation. But
this populist phase was short-lived, soon replaced by the doctrinaire
ideology of Soviet-style communism accompanied by hard-line rural
policies, including agricultural socialisation.

The shift to collectivisation was decided upon soon after the radical
land reform, with heavy investment in state farms, followed by the
push for what were known as peasant producer cooperatives. The gov-
ernment’s ambitious plan was that the ‘transition to socialist agricul-
ture’ would be largely completed by the first half of the 199o0s, ie.
some fifteen years after the process of collectivisation was launched. By
then, the socialist agricultural sector was to become dominant, operat-
ing over 6o per cent of the cultivable land. Decision-makers favoured
producer cooperatives, in particular, which were expected to cultivate
50 per cent of the farm land in the country in this period, because they
were believed to be more efficient and more cost-effective. The govern-
ment’s justification for accelerating collectivisation was that it would
greatly increase agricultural production and thus promote food secur-
ity, pave the way for the modernisation of farming, particularly the in-
troduction of new technology, and improve the livelihood of the rural
people. All through the 1980s thousands of peasants were forced into
hastily organised producer cooperatives, thereby losing their individual
rights to land, and state agriculture was encouraged to expand its op-
erations through increased investment. However, both enterprises con-
tinued to perform poorly, frequently below the smallholder sector, and
to absorb a disproportionate share of state revenue. In the end, collecti-
visation failed to achieve any of the goals expected of it and instead
wasted immense resources, remaining a cause for resentment and in-
security among individual smallholding peasants. By the close of the
1980s, the drive for collectivisation was halted as the government came
to realise that the high cost of collectivisation was unsustainable, and
the programme was finally brought to an end in 1990 with the an-
nouncement of the Mixed Economy reforms, a dramatic turnaround
which was forced on the Derg as much by the failure of the programme
as the escalation of the war by insurgents against the government. Pro-
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ducer cooperatives were thoroughly dismantled by peasants, and indivi-
dual rights to land were restored immediately following the announce-
ment of the new policy.

I conclude this brief review by noting that the radical rural reforms
of the military regime were a success in some respects and a dismal
failure in others, especially from the standpoint of secure rights to
land. The initial land reform transformed rural Ethiopia into a society
of self-labouring peasants whose livelihood became increasingly precar-
ious on account of the dynamics of the reform itself, which under-
mined peasant confidence and exacerbated tenure insecurity. The legis-
lation redefined the land system in a radical way, but in doing so, and
in its practicalities, it made insecurity of property rights an enduring
element. It replaced the landlord with the state and provided the latter
greater hegemony over the peasant.

Reforming the reform: Land rights and legislation since 1995

Following the overthrow of the military government in 1991 and the
seizure of power by the insurgent forces, united in a coalition of eth-
nic-based parties called the Ethiopian People’s Revolutionary Demo-
cratic Front (EPRDF), the country was divided into what are called kill-
ils (regions or states) drawn along ethnic lines. The Constitution that
was subsequently adopted established a federal political system with
the killils as the component elements. The administrative structure of
the country currently consists of the killil, below which is the zone
(comparable to a province), the woreda (district) and the kebelle (sub-dis-
trict). As part of the devolution of power within the federal framework,
the killils were given wide administrative and legislative powers, includ-
ing the power to issue legislation to administer land and natural re-
sources. This and other legislation issued by the killils is expected to
conform to federal laws.

The federal government’s land policy is quite similar to that of the
Derg described above, and hence the discussion of the details of the
current legislations will have to be brief.2 There are, however, a num-
ber of differences and several new initiatives which I shall note below.
Federal and killil legislations pertaining to land include the Constitu-
tion issued in 1995, the federal law of 1997, which was repealed and
replaced by a similar law issued in 2005, and a law on land expropria-
tions and payment of compensation (FDRE 2005a). Killil legislations
on land, the most recent of which were issued in 2002 (by Oromia)
and 2004 (Southern killil), have been superseded by the latest federal
law, and all killils are now in the process of preparing new laws as a
consequence. At present, government land policy is enshrined in the
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Constitution, which promises each adult in the rural areas who wishes
to live by farming ‘land sufficient’ for his/her livelihood; access to land
for rural persons is thus a right. Land is here defined as the property
of the people but is administered on their behalf by the state. This
principle is reproduced in all killil constitutions. In effect, land is state
property, and peasants thus have only use rights over plots they have
in their possession which cannot be sold, exchanged, or mortgaged.®

There are several factors that have added to tenure insecurity among
landholders. The first is the absence of a clear justice system for set-
tling land disputes. During the imperial regime, the local courts were
the only authority (outside traditional institutions) that had the compe-
tence to hear cases involving land disputes. The main criticism of these
courts at the time was that they were thoroughly corrupt and almost in-
variably ruled against the poor and in favour of the rich and privileged.
The Derg deprived these courts of the power to try land cases and
vested such powers in the newly created Judicial Tribunals, which were
a part of Peasant Associations and consisted of peasant lay ‘judges’. All
land matters at the kebelle level were brought before the Judicial Tribu-
nals (Dessalegn Rahmato 1984). The present government has abol-
ished these tribunals and established what are called Social Courts —
formal state courts at the kebelle level comprised of official judges.
These courts are empowered to hear land cases. However, land or other
disputes that are beyond their competence are frequently referred to
the woreda courts. To the average peasant, the woreda is too far away
from his/her locality, and taking one’s case there is inconvenient, time-
consuming, and costly. Moreover, peasants have little confidence in
either the Social Courts or woreda courts, and instead prefer to take
their cases to customary dispute settlement institutions (Dessalegn
Rahmato 2004).

The second factor is the authority given to different government
agencies to intervene in land matters. The local Development Agent
(DA),™ the kebelle council, and officials from the Offices of Agriculture
and of Environment Protection can make decisions that may threaten
an individual household’s rights and access to land. This has given
state officialdom at the local level immense power over the peasant. In
fact, a recent federal law (FDRE 2005a) gives the local authority addi-
tional discretionary power to dispossess peasants of their land. Under
this law, the woreda administration is empowered to expropriate farm
land if it deems the land will be more useful if allotted to a public or
private investor, cooperative society, or others, or if it is needed for pub-
lic purposes. Once the landholder is served with an eviction order by
the woreda, he/she has no recourse to appeal and must vacate the land
within 9o days. The holder is offered compensation, but this is often
far below the market price of the property involved.
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The third factor is what I call the lack of legislative awareness by
both peasants and local officials. Copies of legislation and policy docu-
ments are rarely provided to the local DA, the kebelle, or woreda authori-
ties, nor are these officials adequately briefed about government deci-
sions. Thus, officials who have the closest contact with the peasant
farmer interpret the law or government policy not according to what it
actually says, but what they think it says, and there is often a big gap
between one and the other. At the same time, peasants are equally ig-
norant of the law and their rights, and consequently are powerless to
voice their dissent or defend their rights. A fourth factor is the frequent
revisions of the law, which as in the case of the Derg, has given rise to
institutional instability. Frequent changes to the law have created great-
er uncertainty among peasants who have come to lose faith in the legal
system and in government policies.”

I noted earlier that the factors that exacerbated tenure insecurity dur-
ing the Derg were periodic land redistribution, as well as the fact that
land rights were tied to continuous residence in one locality. The latest
federal legislation has removed neither the threat of redistribution nor
the residency requirement (FDRE 2005b, see art. 9). While the Derg
did not, by law, expressly provide for periodic redistribution, this legis-
lation and other federal policy instruments include provisions that do
so, though they are hedged with a number of conditionalities. In this
respect, the Oromia killil's land law of 2002, which expressly put an
end to both periodic redistribution and the residency requirement, is
much better, and revising it to work in harmony with the new federal
law will be a step backward for peasants in this killil. An improvement
on earlier legislation is that holders can now pass on their rights to
their heirs freely and without conditions; in some killils the right to in-
herit was formerly subject to a number of conditions. Land renting is
allowed but, as previously, is subject to conditions, including approval
and registration at the local government office. There are several new
measures that have been introduced by the latest federal legislation
(FDRE 2005b), and one of them provides for land measurement, topo-
graphical mapping, and registration as part of a measure of user certifi-
cation. Another is the requirement that in the event of land realloca-
tions, inheritance, and land rentals, the size of the land in question
should not fall below the minimum plot size, though what exactly the
minimum size should be is not specified. A third is the choice of reset-
tlement and villagisation as new programme options to promote im-
proved land use and management practices. Land users are still obli-
gated to ‘use the land properly’ and are liable to penalties, including
the loss of their rights to the land, in the event of improper use, result-
ing in what the document calls ‘damage to the land’ (FDRE 2005b). In
brief, while some improvements have been introduced, the new federal
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law has still not adequately addressed the root causes of tenure insecur-
ity hanging over all rights holders.

The government’s justification for its land policy is based on what
may be described as social equity. The Constitution and all other gov-
ernment documents pertaining to land declare that every rural indivi-
dual has a right to a plot of land sufficient for his/her livelihood and
should claim the right in his/her kebelle when he/she reaches the age
of maturity. Moreover, the government argues that private ownership
will give rise to peasant dispossession through distress sale or evic-
tions, high concentration of rural property in the hands of a few — in
particular, in the hands of the urban bourgeoisie — and widespread pov-
erty and landlessness. These arguments are based on unsubstantiated
fears, and very little hard evidence is available to support them. There
is no evidence in this country or elsewhere to show that in the absence
of the restraining hand of the state, peasants will readily sell their land
at the first opportunity. Though flawed in many respects, the recent
study by the Ethiopian Economic Association found that most peasants
were not keen to sell their land if they were given the chance (EEA
2002; see also Dessalegn Rahmato 1994).

A result of the equity principle is the expectation that state owner-
ship will do away with the problem of landlessness, but the reality on
the ground is the reverse. Since the initial land reform of the Derg in
the mid-1970s, landlessness has become a problem of the young.
Young people who were not old enough to benefit from the last redis-
tribution end up landless when they become adults. The main instru-
ment employed to deal with landlessness so far has been periodic re-
distribution. Other means include the expropriation of landholders
who fail to meet the obligations specified in each killils land legislation,
and the distribution of their plots to the landless. A recent measure
that has also been employed for the same purpose is the ‘privatisation’
of hillsides. In both Amhara and Tigrai killils, degraded hillside has
been divided up and distributed to members of the surrounding com-
munity. This was originally an environmental rehabilitation measure,
but officials are now using it as a measure to tackle the problem of
landlessness. Under present circumstances, landlessness is a dynamic
problem: each generation that comes of age is landless and demands
rights to land. In some localities the end result of accommodating its
demands is increasing land fragmentation and the progressive levelling
down of holdings. In others, these measures do not generate enough
land and not all young people receive land.

A third element of the equity principle is the promotion of social
equality in rural society. State ownership, it is argued, will ensure that
the gap between the rich and the poor is narrowed and that inequal-
ities of wealth and property leading to social antagonism and class con-
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flict will be minimised. True, the existing land system discourages ru-
ral differentiation based on land size. As a result of periodic redistribu-
tion and other measures imposed by the dictates of the land system,
differences in land ownership among households is narrowing. Equal-
ity of holdings is being achieved in a two-fold process: a) larger holders
are losing some of their land through a process of unilateral levelling
down; what is taken from them does not lift smaller holders up but
goes to benefit some of the landless; b) larger holders are losing some
of their land, and smaller holders are gaining as a result. The term
‘large’ and ‘small’ holder should be taken in its relative sense: com-
pared to the situation in other African countries, the largest holder in
Ethiopia would be a small holder elsewhere in the continent. At any
rate, social equality has come at a heavy price, in that the equality that
is unfolding in the countryside is equality of poverty.

As we can see from the distribution of holdings in the country,
shown in Table 2.1, more than a third of households operate what can
only be described as micro-holdings, namely o.5 hectare (ha) or less.
The majority, i.e. nearly 56 per cent, hold o.1 to one ha, and 87 per
cent operate two ha or less. Medium-sized holders, i.e. those farming
two to five ha, constitute a little under twelve per cent of households,
while only one per cent may be considered large holders with over five
ha of land. The distribution of micro-holdings is more severe in the
Southern killil, where the figure for those holding o.1 to 0.5 ha is 56.4
per cent, followed by Tigrai with 40.5 per cent. All farmers in the coun-
try except those in the Southern killil are engaged predominantly in the
cultivation of cereal crops, and an average family would, under normal
circumstances, require between 2.5 to 3.5 ha of good quality land to
produce enough food to feed itself for one harvest year. By this yard-
stick, only about thirteen per cent of holdings are capable of sustaining
their owners, and the rest face food shortages on a regular basis. The
figures in Table 2.1 show quite clearly the depth of poverty and land
hunger in the rural areas. It may be worth noting here that under cir-
cumstances of shrinking land resources and high population pressure,
the promise of the right to land given in the law to any citizen in the
rural areas can only be described as misguided and counterproductive.

Table 2.1 Percentage distribution of holdings by size (in ha)

Killil < 0.1 0.1-0.5 0.51-1.00 1.01-2.00 2.01-5.00 <5.01
Tigrai 7.0 335 29.9 21.4 7.6 0.4
Ambhara 7.6 22.0 25.8 30.5 13.6 0.5
Oromia 5.9 24.6 25.3 26.2 16.1 1.9
Southern 9.9 46.5 25.4 14.2 3.8 0.2
National 7.6 29.5 25.7 243 11.9 1.0

Source: (CACC 2003)
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A brief discussion of informal land transactions is in order here. De-
spite restrictions and prohibitive legislations, peasants have continued
to engage in the informal ‘land market’. Even at the time of the Derg,
when almost all forms of land transfer were prohibited, peasants found
ways to bend the rules to suit their needs. The informal land market,
although at the time severely circumscribed, continued to play a vital
role in helping peasants cope under the most difficult circumstances.

There were numerous forms of land transfer during the Derg.
Though these differed from one locality to another, they included land
rentals, sharecropping, joint use, short-term contracts, and occasionally
mortgages — all of course undertaken clandestinely. If we add to these
the numerous arrangements which peasants employed to get access to
oxen or labour (for example short-term ‘leases’, land loans, exchange,
etc.), the diversity of the practice becomes obvious. Land was also trans-
ferred through inheritance and marriage endowment.

Current land policy allows short-term land transfers, although in
some cases these are encumbered by conditionalities. Nevertheless, the
present system is more flexible in this regard than the previous one.
Land transfer practices are just as complex at present as they were in
the past. Currently, the most common forms of short-term land trans-
fer are sharecropping, rentals, land loans, and limited ‘leases’ (Ahmed
et al. 2002). Long-term transfers include inheritance and endowments.
There are several kinds of endowments, the most common of which is
the marriage endowment. Since land cannot be sold, mortgaged or ex-
changed on long-term bases, these forms of transfer are not part of the
land market, although there is some evidence to suggest that peasants
are engaging surreptitiously in such transfers, including land sales, in
some areas (Bruce, Hoben, and Dessalegn Rahmato 1994).

As noted above, the government has embarked on new measures to
try to promote greater tenure security and to address, in part, the ser-
ious food crises that the country continues to face despite increased
food aid and new agricultural development programmes. These mea-
sures, as we saw, include land certification and registration on the one
hand and resettlement on the other. In view of space limitations, I
shall briefly examine certification and registration only, leaving out the
subject of resettlement for now (see Dessalegn Rahmato 2004 on this).

The Ethiopian government has pinned its hopes on land certification
to provide tenure security to peasant farmers and to deflect criticism of
its rural development policies by local civil society groups, academics,
and the donor community. Land certification and registration, which
were launched cautiously in a limited number of localities a few years
ago, have been turned into a massive programme undertaken at an ac-
celerated rate throughout the country since the beginning of 2003. In
a recent paper, a government official claims that by the end of 2005
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over six million of the country’s 13 million-plus rural households had
received what is known as first-level user certificates. I believe this fig-
ure is somewhat inflated, and the true figure may be a good deal less."
The paper goes on to note that the remaining households will receive
similar certificates in the next five years (Solomon Abebe 2006). The
programme has been implemented, for the most part, without the use
of modern surveying, mapping, and cadastre technology, and the regis-
tration system in place at the moment is cumbersome and does not al-
low timely updating and efficient management, both of which are of
crucial importance if the goal of an effective and secure system of land
administration is to be achieved. There are a few pilot schemes, sup-
ported by donor agencies, in which high or intermediate cadastral and
registration technology has been employed; in the next three years a
quarter of a million households are expected to receive certificates ac-
companied by cadastral maps of their plots in the pilot areas supported
by donor agencies (USAID 2006a). But the cost and technical and in-
stitutional capacity implications are currently being assessed to deter-
mine whether or not, and how soon, this approach will be standard
practice in the next phase of the certification programme.

Government officials and their supporters expect land certification
and registration to achieve the following objectives: provide secure
rights of tenure and protect the rights of vulnerable groups such as wo-
men; reduce land disputes and litigation; facilitate land use planning
and management of community and state lands; and increase small-
holders’ investment in, and output from, their plots. It will be some
time before we have sufficient evidence to assess whether or not these
objectives have been achieved.

The evidence indicates that certification has been undertaken with a
great deal of haste, and that there have been considerable difficulties
faced by implementing authorities. Nevertheless, it has been given a
good deal of support by donor organisations and seems to be well re-
ceived by many peasants at the moment. But these are early days, and
it would be unrealistic to base one’s judgment on current opinion. Fu-
ture plans include introducing dramatic improvements by employing
modern methods of plot identification, boundary demarcation, and re-
gistration through the use of high or intermediate technologies for
land surveying, index mapping, and establishing a land information
system (LIS) to enable the efficient updating of land registers. While a
number of donors (including the World Bank and USAID) have shown
a willingness to support the new initiative, the cost implications and
the institutional capacity of the public offices at the local level where
the land registers are to be maintained are major hurdles whose short-
or long-term impact has not been seriously considered as yet.
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Many peasants interviewed in several killils for an earlier study were
happy to receive land certificates, though a few were uncertain and cau-
tious in their comments (Dessalegn Rahmato 2004). There is a feeling
among many that the documents will provide holders with greater se-
curity than was possible in the past. Many of those who gave favour-
able opinions pointed to numerous conservation practices that peasants
have been forced to abandon because of tenure insecurity — such as fal-
lowing, soil protection measures, crop rotation and green manuring —
which they thought would be resumed now. However, certification has
been undertaken under the existing legal and policy framework, and
holders thus do not have any more rights than they had before. While
the measure may have helped reduce some problems, new problems
and hence new conflicts will arise in the future unless modern techni-
ques are employed to improve the system now in use.

My recent review of the available documentation on the country’s
brief experience in land certification and registration reveals a mixed
picture (Dessalegn Rahmato 2006a). The works discussed were divided
on the question of whether certification has led to greater tenure secur-
ity. While some were positive, others were sceptical (Berhanu Adenew
and Fayera Abdi 2005; Mitiku Haile et al. 2005). A work commis-
sioned by USAID (2004) notes that landholders do not have strong
tenure security even with certification, as this would not prevent the
government from undertaking periodic land redistribution. The 2005
federal land legislation discussed above, which provides for land certifi-
cation and which was issued while certification was being undertaken
in many parts of the country, includes a provision for land redistribu-
tion, though there are conditions attached to it. As far as land disputes
are concerned, the findings are even more disturbing: it appears that
certification has either had no discernable impact on land conflicts or,
as in the Ambhara case, has aggravated conflicts (Berhanu Adenew and
Fayera Abdi 2005). The World Bank (2005) says that the kebelle Social
Courts reported a decrease of cases of land conflict after certification,
but we need a more careful study of the results of the programme be-
fore concluding that land disputes have indeed become less frequent
now. In many parts of the country, land disputes are often handled
through customary dispute settlement mechanisms rather than
through the Social Courts. With regard to the impact on women'‘s land
rights, the recent evidence reviewed in my earlier work shows mixed
results, some works noting that women were at risk during the process
of certification, others arguing that women were one of the main bene-
ficiaries of the programme (Askale Teklu 2005; Berhanu Adenew and
Fayera Abdi 2005; see discussion in Dessalegn Rahmato 2006a). Evi-
dence was not available as to whether certification has led to increased
opportunities for credit services or increased incentives for investment.



PEASANTS AND AGRARIAN REFORMS 53

On the other hand, there is broad agreement that there is insufficient
institutional capacity at the local level, where certification and registra-
tion are processed and managed. The efficient management of land
registers and the constant updating of land information require not
only the installation of a modern information system but a well trained
and motivated staff, without which certification and registration can be-
come counter-productive and a cause of increased conflict (Solomom
Bekure et al. 2000).

One area which has not been given sufficient attention is the impact
of population pressure on secure rights to land. The agricultural popu-
lation of the country has been growing at a high rate for many decades,
with the current rate estimated to be more than three per cent per year.
The evidence suggests that the rural population has more than doubled
in the last three decades: it was put at 26.3 million in 1970 but grew to
52.7 million in 2001 (CACC 2003; Marcos Ezra 1990). Moreover, the
demographic movement out of the rural areas is fairly limited, far less
than the rate of population growth, which means that the land re-
sources of the countryside are under extreme pressure. There is a high
rate of land fragmentation and sub-division, and land which is margin-
al and was used in the past mainly for grazing purposes has been
brought under cultivation. For this and other reasons, environmental
degradation is taking place at an alarming rate. These conditions can
ultimately neutralise the benefits of certification.

To sum up, while the programme of land certification and registra-
tion is a step in the right direction, its implementation and the ap-
proach that has been adopted leave a lot to be desired. Moreover, such
a programme does not rule out the need for a more sound legislation
on the one hand and greater rights awareness on the part of the poor
and labouring peasants on the other. The literature on African land
tenure suggests that even under the best of circumstances, certification
by itself will not be sufficient to ensure full tenure security (Bruce and
Migot-Adholla 1994), and the Ethiopian case is not expected to be an
exception.

Conclusions

Despite the radical reforms of the past and the significant changes that
have occurred, there are also close similarities in the land systems of
the pre- and post-Revolution periods. First, in both systems, the state
had immense power over landed property: in the past the state was
both a landlord in its own right and had a strong say over land not for-
mally under its control. At present, the state has power over all landed
property. Second, a majority of peasants in the past had only use rights
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over the land they cultivated, and such land was not transferable in any
form on a long-term basis except through inheritance by siblings; this
is almost identical to the rights peasants have under the present sys-
tem. In brief, the tenure system in this country over the last 50 years
may be described as one in which, in one way or another, the state has
defined or has had a decisive say over rights of access to and disposal
of rural land. This power became total with the nationalisation of land
after the Revolution and in the period since then. Under both sets of
circumstances, the cultivator remained subordinate and dependent on
public authority for his/her very livelihood.

Moreover, both in the imperial past and at the present time, the land
system has failed to provide land users with secure rights of tenure
that are robust and not subject to arbitrary revocation by others, includ-
ing the state. In the past, the tenant, the rist holder, as well as the own-
er-cultivator, were all subject, in one form or another, to the loss of
their holdings or restrictions in their use. As noted above, the problem
of the first two categories of cultivators is obvious, but while better off
in many ways, the owner-cultivator was not free from uncertainty and
fear. First, there were a number of powerful landlords who held high
positions in government and who were notorious for engrossing land
by unscrupulous methods. Such landlords often used their authority to
expropriate land belonging to owner-cultivators with minimal compen-
sation. The courts at the time were so thoroughly corrupt that redress
of grievances through the justice system was out of the question for
the average cultivator. Second, due in part to the fact that there was no
cadastral survey and that only a small portion of the land in the coun-
try was measured and registered, there were frequent land disputes
especially over plot boundaries, but also over inheritance and transfer
rights. Such disputes could drag on through the courts for many years
and could cause financial ruin and even family breakups among liti-
gants on occasion. Finally, in the past, before Haile Selassie’s land tax
reforms, the owner-cultivator, known as gebbar (literal meaning: tribute
payer), was burdened with many of the same obligations as the tenant,
including dues in the form of labour, personal service, and duty during
military campaigns.

The degree and extent of land insecurity thus varied from one politi-
cal (and ownership) regime to another; nevertheless, it is widely recog-
nised that it was a threat hanging over a majority of peasant cultivators
in the imperial period which also became a danger affecting all pea-
sants in the period since then. While before the radical land reform
over 50 per cent of the farming population was under tenancy and de-
pendent on the landed classes and the state, at present all peasants are
‘tenants’ of the state (though not in the full sense of the word) and all
of them suffer a high degree of tenure insecurity. Insecurity of tenure
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was responsible, in the past as well as today, for the lack of long-term
investment on the land and of effective environmental measures, and
this, coupled with other factors too numerous to deal with here, contin-
ued to aggravate the poverty of rural society (Dessalegn Rahmato and
Taye Assefa 20006).

Yet there are other factors that have a strong bearing on the question
I wish to deal with here, viz. the effect and effectiveness of land re-
forms. These include state-society power relations and the process of
reform legislation itself. The relation between the state and the peasant
has always been an unequal one and reflects, at each particular occa-
sion, the hegemony of the ruling power. Despite differences in a num-
ber of important aspects, the three regimes under discussion share
many things in common, and may be described as intrusive. Each in
its own way has been driven by the desire to regulate, manipulate and
mobilise rural society for its own ends. As we have seen already, one
important weapon in this endeavour has been the control of land re-
sources. The modern state has always made strenuous efforts to inter-
vene in and exercise control over the rural sector, and agrarian change
has taken place within this overriding concern. It has narrowed the
gap between the public and private sphere and succeeded in becoming
virtually the only active force in rural society, with all other actors
merely shadows. The peasant has thus been left little room for inde-
pendent initiative and self-actualisation.

Over the years, Ethiopian peasants have expressed their dissatisfac-
tion with the existing form of property and power relations in various
ways, though unlike Latin America or pre-modern China, peasant up-
risings have not been part of the country’s agrarian history™. The mas-
sive show of support by the rural population for the new military state
and its overthrow of the imperial regime, and later for the proclama-
tion of land reform, was a clear statement of peasant alienation from
the imperial system, which they saw as one based on exploitation, and
their acceptance of the present order of things. One is doubtful if the
reform would have been successfully implemented, or the military
state itself would have survived for long, without the active participa-
tion of the peasantry in reform implementation and in the struggle
against landlord opposition. The Derg lost the support of the peasantry
in subsequent years with its unpopular and ruinous rural policies; the
result was that the rural population either refused to come to the aid of
the state in its hour of need, or gave its tacit backing to the insurgent
forces fighting against it, which paved the way for the eventual collapse
of the Derg. Under the current government, millions of peasants ex-
pressed discontent with existing policies and practices by casting their
vote against the ruling party and in favour of opposition candidates in
the national elections of 2005.
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The process of legislating changing itself that was briefly noted ear-
lier has a significant bearing on the final outcome and is thus impor-
tant to examine. All the reforms we have examined, whether conserva-
tive, radical, or moderate, have been reforms from above, relying for
the most part on the instrumentality of the law to effect change. They
reflect a technocratic approach to social or agrarian transformation.
The legislations in question were formulated without consultation or
the participation of either the intended beneficiaries or the wider stake-
holders. They were implemented in most cases by technocratic and ci-
vil servants except in the case of the Derg’s land reform of 1975, which
was issued under exceptional circumstances. But legislating reform
from above is undemocratic and, as is clear from the Ethiopian experi-
ence, invariably fails to satisfy the intended beneficiaries or to meet its
stated objectives. The decision-making process in all the three regimes
has been undemocratic, with the power to initiate and shape policy
concentrated in a few hands at the top. Laws and policies were pre-
pared by a few technocrats and sometimes, as in the case of the Derg,
in complete secrecy. All the political leaders in question viewed partici-
patory decision-making as a challenge to their authority and were hos-
tile to any effort to democratise the institutions of policy-making (An-
dargachew Tiruneh 1993; Pausewang, Tronvoll, and Aalen 2002)."
Thus, all through the period under review, the Ethiopian peasant has
been the object of reform and a passive recipient of state ‘beneficence’.

Reform from above often reflects the assumptions, values, ideologi-
cal orientation, and class and political interests of the authors in power.
The law is not a neutral instrument of change, at least not in matters
of property and agrarian relations in the Ethiopian context. The agrar-
ian issue in this country, as in many others, has always been a political
issue. The chief resource of the country still remains the land, and ac-
cess to it has invariably been fiercely contested both by the land user
and by hegemonic forces that have often sought the economic benefits,
as well as social and political dominance, this would confer. The con-
trol of the land and its products has been the source of class power
and the basis of the hegemony of the state. In all three regimes, the
state employed its hegemony to redefine rights of property, to siphon
off the rural surplus, to manage or manipulate rural production, and to
ensure peasant subordination. Reform from above, undertaken in par-
ticular in circumstances where the intended beneficiaries have not
been involved in its formulation nor have been given the instruments
by which to defend the benefits contained in the reform, will neither
serve their interests nor be sustainable in the long run.
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Ethiopia has a fairly large pastoral population located in the lowlands of the country.
Land tenure in pastoralist communities is, however, different and complex. For an ex-
tensive literature on pastoralist land rights see Helland 2006. This study will also
not encompass a discussion of urban land tenure for the same reasons.

See for a more detailed examination of the imperial land system, Dessalegn Rahmato
1984 and references in it.

There are conflicting figures on the extent of tenancy. Dessalegn Rahmato (1984) gi-
vers lower figures; CSO (1967) suggests that 55 per cent of peasants in the country
were tenants; Bahru Zewde (1991) argues that 50-65 per cent of holdings in the
country was operated by tenants.

Interviewed in 2000.

The kebelle here is equivalent to a sub-district and the woreda to a district.

Dessalegn Rahmato 1984, 1993.

For discussion of all these programmes, particularly collectivisation, see Dessalegn
Rahmato 1993.

For an extended discussion see Dessalegn Rahmato 2004.

The key articles in the Constitution regarding land tenure are: article 40, sub-articles
3, 4, 6, and 7; and article 52, sub-article (d) (FDRE 1995).

The DA is the government's rural extension agent found in each kebelle.

For the magnitude of institutional instability since the 1970s, see Annex in Dessa-
legn Rahmato 2004.

The World Bank (2005) puts the number of households which have received certifi-
cates at between five and six million. Yet, at the end of 2004, in Amhara, one of the
largest killils, where registration was begun much earlier than in Oromia and the
Southern killil, registration had been completed in only 30 per cent of the kebelles.
See Dessalegn Rahmato 1996 for a discussion of this.

For more references on the authoritarian political tradition in Ethiopia, see Dessalegn
Rahmato 1996.






3 Land rights and tenure security: Rural land
registration in Ethiopia

Dessalegn Rahmato

Introduction’

In 2003, the Ethiopian government undertook a programme of rural
land registration, and by 2006 more than half the country’s farm
households had received what are commonly referred to as land certifi-
cates. Initially, land certification was expected to be completed by the
year 2010, but the implementation of the programme was greatly ac-
celerated following the elections of 2005, and it now appears that the
completion date will be much earlier. The goal is to issue every rightful
holder of farm land a certificate of use rights and to have his/her plots
recorded in a registry kept at the local kebelle office. The main objective
of the programme is to address the problem of tenure insecurity and
to establish an effective framework for land administration at the local
level. Land registration is expected to reduce land disputes and litiga-
tion, to bring about the empowerment of women, and to lead to in-
creased investments in the land (see Solomon Abebe 2006). The docu-
ments issued vary in form from one killil to another: in Tigrai, land-
holders are given a piece of paper which resembles a certificate, while
in Amhara, the documents issued look like a bank book and are re-
ferred to as ‘user books'. It is arguable whether the programme in pro-
gress can be called title registration, but for the purposes of this study
I shall assume that what is being undertaken in rural Ethiopia is a
form of title registration.

This study explores the relationship between land rights and title re-
gistration and the extent to which the latter has contributed to pea-
sants‘ security of rights to land. It is based on the findings of field in-
vestigation in two locations in the north and south of the country un-
dertaken in 2006 and early 2007. The analysis presented will rely
mainly on the information gathered in Dessie Zuria woreda, South
Wollo zone, Amhara killil, northern Ethiopia, but for the purpose of
comparison I shall make use of the results of my field work in several
woredas in Wollaita zone, southern Ethiopia. The two locations are very
different in most respects, such as agrarian history, farming systems,
and cultural practices; but the most important difference, which has a
bearing on the subject under study and which has not been given suffi-
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cient attention in the relevant literature, has to do with demographic
pressure. Wollaita is perhaps the most vulnerable area in southern
Ethiopia, due in large part to high demographic pressure and acute
land shortage. The demographic stress in the area has been increasing
in severity for well over half a century and is responsible to a great ex-
tent for high levels of rural destitution and frequent food and health
crises. In the rural communities where we conducted our interviews,
the population density is over 500 persons per km?, and a household
which has o0.25 ha of land here is considered fortunate. In contrast,
Dessie Zuria, while very populous by the standards of Ambhara killil,
has a population density of about one-third that of Wollaita, and aver-
age land holdings measure over o.70 ha.

The extent and variety of the instruments I used to gather informa-
tion in the two locations differed. In Dessie Zuria, the instruments
consisted of the following: a field survey undertaken on a selected sam-
ple of certificate holders in two kebelles; interviews with key peasant in-
formants and about a dozen local public officials; case histories gath-
ered from a number of household heads; and information relevant to
land certification collected from public records (including police and
court records) and the woreda databases. In contrast, the field work in
Wollaita was less extensive: though I did not conduct a field survey
here, I held the same kind of interviews, though with a smaller num-
ber of peasants and local officials. I was unable to gather information
from public records about the certification programme but did collect
socio-economic data useful for the study.

The different approaches in my field work are partly due to differ-
ences in the scope of implementation of the certification programme
in the north and south of the country. In the two kebelles in Dessie Zur-
ia woreda, land certification is almost complete, having been launched
in 2003 and implemented with a good deal of care and resource expen-
diture. More than 9o per cent of landholders have received certificates.
The woreda as a whole has been designated by the authorities as one of
two pilot woredas in the killil selected for special attention through the
support of Sida, the Swedish donor organisation, as well as to serve as
a model for other woredas. By contrast, in Wollaita the certification pro-
gramme got under way very recently, and in 2006 when I did the field
work, less than half the rural households had received their docu-
ments. In Wollaita and the Southern killil in general, the programme
has been dogged with difficulties, delays, and a shortage of resources.

Land certification has aroused a great deal of enthusiasm and has
raised considerable expectations among the population in the rural
areas, although this varies in degree from one part of the country to an-
other. Compared to the situation in the recent past, i.e. before the certi-
fication programme was launched, there has been considerable im-
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provement in peasant attitudes with respect to tenure security and land
transactions. Most peasants say they now have a greater sense of secur-
ity in their holdings than in the past. A majority of the respondents in
our sample survey in the north of the country said they were more con-
fident in renting out their land to others. A surface reading of the evi-
dence suggests that there are relatively fewer land disputes at present,
and certification is given as the main reason for this apparent decrease.
In all, land certification is seen by a majority of peasants as a welcome
measure, although neither the beneficiaries nor the public officials at
the local level had any say in its inception, planning, or method of im-
plementation.

The initiative has also raised considerable interest among the coun-
try’s major donors as well as within academic circles. Donor groups
such as USAID and the World Bank, in particular, are favourably im-
pressed and are quite keen to provide support to the programme in
one form or another.> A new survey report prepared by a World Bank
team makes a highly positive assessment of the registration pro-
gramme. It argues that large-scale land certification has been underta-
ken rapidly and successfully, with low cost, in a participatory manner,
and with positive results. It suggests that ‘elements of Ethiopia‘s certifi-
cation process, with modification as needed, could serve as a model for
other African countries’ (Deininger et al. 2007). There is now less criti-
cism than previously of the government’s land policy, and the govern-
ment itself is quite satisfied that it has finally addressed the problem of
tenure insecurity for the rural population.

And yet, a careful and more nuanced reading of the evidence from
the field clearly indicates that the issue is much more complex than it
appears at first glance or is made out to be. As I shall show in the
pages that follow, land certification is certainly a step in the right direc-
tion; nevertheless, the kind of robust tenure security that would allow
individuals greater freedom of choice and action with respect to their
property and livelihoods still eludes the country’s hard pressed pea-
sants. Security of rights to land in the proper sense of the term is an
important basis for peasant empowerment, but there was no evidence
to suggest that the peasants in our study had gained any sense of em-
powerment and autonomy or that their subordinate attitudes towards
the state and state officials had changed in any way. Indeed, it was evi-
dent from our field experience that some of the institutional changes
at the grassroots level that accompanied land certification have en-
hanced the authority of the state over the farm household.
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Formalisation of property rights: A brief review

There is a considerable body of recent works on law, property rights,
and economic development, and both academics and donor groups
have drawn attention to the importance of these concepts and their re-
lationship to tenure security and poverty reduction (De Soto 2000;
Mwangi 2006; Toulmin and Quan 2000b; World Bank 2003d). The
basic argument is that economic pursuits and relationships require an
effective and inclusive legal system with clearly defined rules securing
rights to property, determining the obligations of state and individuals,
and governing commercial and contractual relations. Such a legal sys-
tem promotes efficiency, increased investment, and entrepreneurial
drive.

The work of Hernando de Soto, in particular, places greater empha-
sis on the poor, on the one hand, and formalisation of property law as
an instrument of poverty reduction, on the other. De Soto holds that
property rights codified in law, and the recognition of such rights made
manifest in the form of title and registration, provide full security for
disadvantaged populations in both rural and urban settings, and are es-
sential conditions for poverty reduction and broad-based economic de-
velopment. His work has stimulated considerable debate and interest
among academics and the donor community, as well as international
organisations. Though his ideas have been enthusiastically received
within some donor circles, they have aroused strong criticism from
within the property rights school, as well as among practitioners and
scholars engaged in the development field. De Soto contends that to be
poor does not mean to be asset-less; on the contrary, he shows that the
poor hold immense assets and wealth in the form of land, houses,
buildings, and small businesses, which if properly recognised would
enable them to pull themselves out of poverty. The problem is that
these assets are not valued because they are neither properly documen-
ted nor provided legal protection. Giving formal property rights to the
poor transforms these assets into living capital, enabling them to ac-
cess credit and allowing them to invest in their business and improve
their earnings. De Soto is convinced that once their immense wealth is
‘unlocked’ through an inclusive property law and adequate formalisa-
tion, such as title registration, the entrepreneurial drive of the poor will
energise the formal economy, leading to high rates of growth and de-
velopment.

De Soto‘s work has been criticised for many shortcomings and from
a variety of perspectives, and I shall briefly look at those relevant to this
study.? In the first instance, his conception of property law is said to be
narrowly constructed: he recognises only formal written law and indivi-
dual/private property and leaves out other legal forms and property sys-
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tems. In the African context, especially, land rights are subject to multi-
ple legal systems, since both customary and private/individual tenure
is accepted in many countries in the continent. There are those who ar-
gue that legal pluralism is not well suited to formalisation measures
such as title and registration, while others suggest that customary ten-
ure does not require formalisation to ensure protection of rights and
security of holdings. De Soto and his supporters would argue that cus-
tomary legal and property institutions, and the social and cultural net-
work in which they are embedded, make formalisation a futile exercise,
and that hence there is a strong need for institutional reform. Second,
the argument that formalisation of property rights opens up opportu-
nities for access to institutional credit is not supported by the empirical
evidence. In fact, in Ethiopia as well as in many African countries, the
poor as well as non-poor rely to a large extent on customary saving and
credit institutions rather than the formal financial sector because the
former are easy to access, do not require collateral, and provide quick
and efficient service. The issue of collateral is frequently not the main
reason that the formal sector is shunned, even by those who can pro-
vide collateral. Third, formalisation of land rights has been highly un-
successful in Kenya and other African countries where titling and re-
gistration programmes have been undertaken since the 1950s and
1960s. As Sara Berry (1993) and others have shown, the enduring
strength of customary tenure and the practice of ensuring claims to
land through systems of social, political, and kin networks and negotia-
tions have meant that formal records and title play an insignificant role
in either access to land or dispute settlement.

To these arguments I will add the following three points which I be-
lieve are significant in light of the Ethiopian experience, and which the
critical literature has either ignored or given much less attention than
they deserve. To begin with, by over-emphasising the determinant role
of property law and its legalisation, de Soto adopts a state-centric view
of property rights and its guarantee for the poor. But, as we shall see la-
ter, formalisation of the law by itself provides no robust guarantee, and
where such guarantee has been achieved, it has been the result of
struggles by the poor themselves and non-state agents. Moreover, for-
mal property law, he argues, and the conversion process in the law al-
low the poor to convert their assets into capital. Under capitalism, he
states, the legal infrastructure is hidden in the property system, and
the formal property system converts assets into value (De Soto
2000:45-46). But de Soto fails to recognise that the formal property
system of capitalist societies is a product of a long historical process
and the outcome of competing (often warring) economic interests, so-
cial classes, political parties, and sectional groupings.* Hidden in the
formal property law of a capitalist country is a small slice of its social
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history. Where this kind of pluralist struggle is absent or weakly mani-
fested, as is the case in many developing countries, property law comes
to reflect the interests of one dominant group or, as in Ethiopia, those
of the state and its mandarins. Here property law is not inclusive but
restrictive, prohibiting disadvantaged populations the freedom and op-
portunity to get the full value of their assets. It is enough to cite apart-
heid South Africa as an extreme example of legal exclusion, and the
‘feudal’ imperial state of Ethiopia as a case of restrictiveness. As we
shall see in the discussion below, title registration in such circum-
stances at best only formalises the restrictive rights in question and
does not expand their scope.

Second, de Soto reflects a narrow conception of property rights in
two particular respects. First, he anchors such rights in property law,
and thus covers them in legalist costume; and second, he does not
make allowances for rights protection outside the statutory framework.
The legalist approach is inadequate because property rights will be of
limited value if they exist in isolation, and must rather be part of a poli-
tical legal system incorporating rights to justice, human rights, and
good governance. Property rights should thus be understood in the
broader, political legal sense, since only then can we measure the real
significance of formalisation and registration. On the other hand, as
the contemporary and historical experience shows, where the poor are
concerned, property as well other rights have to be continually de-
fended, otherwise there is the danger that they will be eroded or nulli-
fied by powerful forces, including the state itself seeking to maximise
its own interests. Rights protection outside the formal legal system,
through poor people’s own organisations or through political and
rights advocacy groups, has made it possible for the poor to benefit
from existing formalisation programmes, as has been shown by a
number of recent works on Asian and African countries.’

Third, de Soto has very little to say about rights awareness and the sig-
nificance of this to the poor. In fact, the literature on property rights in
general has not paid sufficient attention to this subject except for brief
references here and there to the ‘accessibility’ of the law, by which is
meant whether the law is written in comprehensible language and
whether it is in the public domain. By rights awareness I mean knowl-
edge and voice: knowledge of rights through some form of rights educa-
tion or advocacy, and the ability of the poor to voice their demands in de-
fence of their rights. Since the state is frequently not a disinterested
party, the transmission of such awareness is best accomplished either di-
rectly by individuals having access to the sources in question, through
poor people’s organisations or rights advocacy groups. I hold that rights
awareness is an important element of the empowerment of the poor,
and a reference to customary institutions illustrates this point. Where
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customary institutions function effectively, they do so because indivi-
duals have clear and direct knowledge of the rules and responsibilities,
they are able to voice their views when disputes arise, and there is direct
access to dispute settlement mechanisms. There have been many exam-
ples where tenure reform implementation and land rights formalisation
measures have failed because public agents and others paid scant atten-
tion to the importance of legal awareness (Palmer 2000).

While not directly addressing de Soto‘s arguments, the ‘legal em-
powerment’ school may be cited as one example where legal literacy
and the provision of legal support services to the poor has been em-
ployed as an instrument of empowerment in programmes of agrarian
reform, poverty reduction, and improvement of women'‘s rights in a
number of Asian countries (Golub 2003; Manning 1999). Legal em-
powerment here means knowledge of the relevant law and is slightly
less inclusive than the concept of rights awareness which I have de-
fined above. In this connection, mention must be made of the recently
established international forum called the Commission on Legal Em-
powerment of the Poor,® which holds that the institutionalisation of a
legal system that is inclusive of the poor provides empowerment and is
an important condition for poverty reduction. It views functioning
property rights as an important element of good governance. The legal-
ist approach that is evident here as well as in the works noted earlier
puts strong emphasis on the poor using the law to improve their eco-
nomic interests and to hold secure rights to property.

The political legal framework
The political setting

The year 2005, when the federal government issued an important land
law in which land certification featured prominently, was also the year
when the country held its most hotly contested parliamentary elections.
The 2005 elections were different from previous elections because for
the first time in the country’s electoral history, a large number of oppo-
sition candidates were allowed to participate, some running as inde-
pendents and others under the umbrella of loosely formed coalitions
and united fronts. Significantly also, the state-controlled media were
opened up, allowing access to the opposition as well as the party in
power. The opposition was able to contest nearly 8o per cent of the 523
seats in Parliament, competing vigorously not just in the urban centres
but also in the rural areas. For the first time ever, peasants all over the
country with access to the radio were able to listen to live debates be-
tween the government and the opposition and to campaign speeches
by candidates highly critical of government policies and programmes.



66 DESSALEGN RAHMATO

There was thus a massive grassroots interest, as well as high expecta-
tions within rural areas in particular, that had not been apparent in
any of the preceding elections. Figures provided by the country’s Na-
tional Electoral Board (NEB), a government body, shows that nearly 8o
per cent of the population eligible to vote registered, of which 9o per
cent turned out to cast their ballots on Election Day. Measured by voter
registration and the turnout on ballot day, Election 2005 was a re-
sounding success. The final results of the elections were fiercely con-
tested by the opposition, as well as some international observer groups,
both claiming that the government lost the elections by a good margin,
while figures released by the NEB some three months after the ballots
were cast gave the victory to the government. Even if we go by the offi-
cial results, it is quite clear that the opposition faired immensely better
in this election than at any time in the past. In 2000, it was able to
win only twelve per cent of the seats in the House of Representatives
of the Federal Parliament, whereas the official count declared by NEB
shows that it won 40 per cent of the seats in this election, with the
Coalition for Unity and Democracy (CUD) as the strongest contending
party winning twenty per cent. Opposition successes in the killil elec-
tions were equally impressive.” Significantly enough, this success re-
sulted from massive support by urban and, more importantly, rural vo-
ters.

There are a number of issues and events connected with the elec-
tions that are significant for our purposes, and I would like to go over
them briefly here. First is the fact that the land issue, while not consid-
ered a burning issue in the campaign, was taken up for debate by a
number of candidates and some of the bigger political parties. The gov-
ernment came in for some strong criticism on its land policy, and
some of the front runner candidates let it be known that if they were
elected to Parliament they would propose changing the policy in favour
of a more secure form of ownership. This greatly concerned the gov-
ernment, for whom the existing system of state ownership was almost
sacrosanct and one of the main pillars of its political and economic
strategy for the country. The government’s strong commitment to state
ownership had ideological roots, but it was also an instrument which
enabled it to have greater leverage over land allocations and greater he-
gemonic intervention in rural society.

The second issue had to do with the government’s expectations re-
garding the outcome of the elections. State officials were confident that
the ruling party would win the elections handsomely but conceded that
Parliament after the elections would be different from the outgoing
one and that a good number of the seats in it would be taken by the
opposition. Their assessment was that in large measure they would
lose the urban vote, while the rural vote would be massively behind
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them. As ballot day approached, however, and the turn of the electorate
towards the opposition became apparent, the confidence of the authori-
ties came under severe strain; nevertheless, they still remained con-
vinced that victory was theirs, even though the massive majority they
had expected would not materialise. This led to a spate of decisions by
the government, and in its dying days a series of legislations were
rushed through Parliament, which was to be a cause of bitterness and
recrimination between the governing party and the opposition. Since
they have a bearing on our discussion, we shall look at two of these de-
cisions.

The first was the passing of two important land laws in July 2003,
nearly two months after the elections were held. The public was so agi-
tated following the elections — by what they regarded as undue delay in
the announcement of the results — that not many voices were raised to
question the propriety of the old Parliament continuing to sit and pass
laws weeks after the people had voted in new legislators. The most im-
portant act was the rural land administration law, but another law was
also passed in the same month, which dealt with land expropriation
and the payment of compensation; a law that has not received much at-
tention in the debate here. The other decision worth noting was the
passing of legislation to change the Parliamentary rules of procedure,
which was rushed through the House about a month later. One of
these approved rule changes made it impossible for any party in Parlia-
ment, except a party with a majority seat, to initiate legislation, repla-
cing the old rule in which it was sufficient for twenty MPs to propose
legislation for it to be considered by the House. The aim of the govern-
ment was to effectively paralyse the opposition in Parliament and re-
move any risk that some of its cherished policies, including those on
land, would be reversed in the post-election period.

The post-election period was marked by high political and social ten-
sion, and there were a good number of protests and strikes in the ur-
ban areas. These protests were forcibly put down by the security forces,
culminating in the death of scores of protesters and the arrest and de-
tention of thousands of people. Most of the leadership of CUD, a large
number of its campaigners, as well as journalists and civil society acti-
vists were arrested and charged with attempting to overthrow the Con-
stitution by violent means and genocide.® In the rural areas the situa-
tion was different, and here the government adopted what may be de-
scribed as a carrot and stick approach. On the one hand, many local
authorities conducted considerable harassment of peasants suspected
of voting for the opposition, and on a few occasions, peasants who re-
sisted harassment were reported to have lost their land allocations. On
the other hand, land certification programmes were accelerated, cover-
ing a large number of households in a short time. Respondents in the
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two localities in the north and south of the country where we did field
work informed us that many in their communities had voted for the
opposition, but while they themselves had not suffered any serious
consequences, they had heard of such harassment in other localities.

The aim of speeding up land certification was to win back the sup-
port of the rural population and to undermine the chances of the oppo-
sition. This was important for the governing party, because elections
for kebelle and woreda assemblies, which were planned for 2006 but
postponed, would soon be taking place. These local elections are critical
for the governing party, because losing them would erode its power
base in the countryside and, given that the urban areas are a hotbed of
opposition, this would mean running the risk of losing the general
elections scheduled for 2010. The ruling party is now busy in the rural
areas, holding numerous meetings for political and organisational pur-
poses, involving both active and non-active peasants. It is quite evident
that the party is conscious of the latent power of the peasantry and that
it needs to gain its support if it is to stay in power. This is where the
land question assumes immense significance.

Institutional setting

The most important institutional change in the last half decade is the
woreda (or district) level decentralisation, which was initiated in 2001
and is now almost complete. Decentralisation here is aimed at bringing
development programme management closer to the community and to
make service delivery more efficient and effective. Under this new sys-
tem, woredas will receive block grant transfers from the government
which they are expected to manage themselves. They also have the
power to prepare their own budgets and annual plans, to generate in-
come from their own resources and use the income for their own pur-
poses, and to recruit and hire staff (see Tegegne Gebre-Egziabher and
Kassahun Berhanu 2000). In effect, the woreda has now become the
focal point of local-level planning and programme implementation. Be-
low the woreda is the kebelle, which is responsible for needs assessment
and service delivery, as well as law and order; it is expected to establish
close and direct links with the rural household. Both structures are
governed by elected councils and thus are expected to be democratic in-
stitutions. Local-level democracy, which is the other objective of decen-
tralisation, obviously opens up immense opportunities for all commu-
nity-directed programmes. Such an institutional set-up is supposed to
enable peasant communities and individual households to express
their preferences, needs, and demands. In turn, programme planning
and implementation will benefit by greater bottom-up participation
and better opportunities for monitoring and evaluation.
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On the other hand, there are at present considerable hurdles that
need to be overcome. The decentralisation programme has been largely
completed, including the shifting of staff from both the killil and zones
to the woredas. However, the institutional capacity of a great majority
of the woredas is a cause for great concern at present. Many woredas
lack basic infrastructure, capable and trained staff, proper equipment,
and resources, and so their capacity falls short of the duties and re-
sponsibilities they have been burdened with. As a result, decentralised
planning and programming has been severely constrained, and the op-
portunities for local-level democracy have been limited. Weak institu-
tional, resource, and staff capacity has been aggravated by high rates of
staff turnover and institutional instability. Public employees who have
higher qualifications are especially less likely to stay in the woreda.
Staff turnover has badly impacted programme planning and imple-
mentation, raising issues of sustainability and programme quality.
Also, changes and reforms in government bodies have been quite nu-
merous, and this has contributed to institutional weakness.

There are important institutional changes at the kebelle and lower le-
vels, and as we observed in Dessie Zuria woreda, this has come about
partly as a consequence of land certification. The kebelle is divided into
three sub-kebelles and ten gotts (which are large precincts); below these
are ‘communes’ which are development units of 35 to 50 households.
These lower units have direct links to the executive leadership of the
kebelle, thus lines of communication as well as control now extend to
the household level. The elected kebelle council, which is the decision-
making power in the kebelle, elects several standing committees, of
which the Executive, Land Administration, and Crime Prevention com-
mittees are the most important ones. There are ad-hoc ‘task forces’
formed from time to time, such as the Food Security and Environment
task forces, but they are temporary bodies and are disbanded when
they complete their tasks. In each particular case, it is the Executive
which selects the committee members (as well as magistrates to the lo-
cal Social Courts) and presents them to the Council for approval. In
both kebelles we studied, the Executive leadership consisted of members
of the ruling party, and party membership is a factor, though not an
overriding one, in being elected to committee posts. All officials elected
were male, but in one of our study kebelles we found one woman who
was a member of the 14-strong Executive Committee.

A word is in order here on the status of the Social Courts. Social
Courts were established by law in all killils, and their competence ex-
tends only to minor cases with a pecuniary value not exceeding 1000
Birr (see Amhara National Regional State (ANRS) 1997). These are in
effect ‘community’ courts and in a sense a replacement for the Judicial
Tribunals of the Derg. The magistrates of the courts are selected from



70 DESSALEGN RAHMATO

the kebelle and have no legal training, and their formal education does
not extend beyond the rudimentary level. The magistrates my team in-
terviewed in Dessie Zuria woreda were all members of the ruling party.
While the choice of magistrates from within the community is a posi-
tive measure, there is cause for concern with regard to the indepen-
dence of the courts and impartiality of the magistrates. The Social
Court has not been established as an independent body, and this may
in the long term compromise its credibility. The change of magistrates
every five years that is required by the law is ill-advised, since this will
mean losing valuable experience and knowledge gained through the
training given to the magistrates. While most peasants interviewed in
Dessie Zuria as well as Wollaita were quite satisfied with the work of
the Social Courts, the courts are reported to be corrupt and unpopular
in some parts of the country.

An important issue that needs to be raised here is the dominant role
of the ruling party in local affairs. The structure of rural governance is
in fact much more complicated than meets the eye. While there has
been administrative decentralisation, providing the woreda and to some
extent the kebelle more responsibility and authority than in the past, in
terms of ‘party politics’ there is a strong system of centralisation and
upward accountability. The ruling party operates on the principle of
what in the old Soviet communist system used to be called ‘democratic
centralismy’. At the local level, party and government are closely linked
with little or no separation between the two. As was noted above, the
leadership of the kebelles, including active members in committees, are
members of the party; this is also more or less true in the woreda. The
members of the elected Councils in both cases are either party mem-
bers or have been supported by the party. Thus, there is very little op-
portunity for alternative voices to be heard. Local officials depend on
instructions from above, and there is a hierarchical cadre system, and
as a result, the party has immense influence in decision-making and
programme management.

The practice in many local communities during the certification pro-
cess was to elect from among the participating households an ad hoc
committee called the Land Administration Committee (or LAC) to be
entrusted with the task of recording the boundaries of individual hold-
ings, measuring them, and registering the owners and their household
members. The LAC was intended to be a temporary body and was to
disband once the certification process was over. This situation has
changed, and the LAC has become a standing committee elected by
the Council whose responsibilities now include serving as a first in-
stance body for hearing and resolving land disputes. The LAC consists
of seventeen members, but at each weekly sitting four members of the
Executive Committee attend the deliberations. LAC members are a mix



LAND RIGHTS AND TENURE SECURITY 7

of peasant party activists and local elders who are known to have a
good reputation in the community. There is thus an attempt to com-
bine modern and customary dispute resolution practices. We shall re-
turn to this presently.

The legal framework

Here I am concerned more with the process of legalisation of the feder-
al laws noted above than their contents, since I have discussed the laws
in an earlier work (Dessalegn Rahmato 2006b). As was noted above,
the federal legislation was submitted to Parliament and approved un-
der contentious political circumstances. The land administration law,
which was prepared by the Ministry of Agriculture and Rural Develop-
ment, was submitted to Parliament at the end of March 2005. The
Ministry says that the draft was sent for comments to senior govern-
ment officials both at the federal and killil level, but there was no at-
tempt to invite public debate on it nor to solicit the opinions of particu-
lar stakeholders, such as NGOs and civil society organisations, the aca-
demic and research community, or rural development experts. The
draft was not accessible to the public. The government-controlled med-
ia noted only the submission of the draft law to Parliament but was
careful not to seem to encourage public discussion of it. There was at
the time widespread understanding among government bodies, the do-
nor community in the country, and informed opinion that the land is-
sue was almost taboo, and senior government officials were known to
have discouraged any public debate on the subject (see Dessalegn Rah-
mato 2004). The draft law was sent to the Rural Development Stand-
ing Committee of the House in April, with the Committee returning
the draft to the full House in June with suggestions for some minor re-
visions which were mainly of an editorial and non-substantive nature.
At the time of the final debate in the House, a dozen or so representa-
tives from civil society organisations as well as officials from concerned
government departments and other guests were invited to attend the
proceedings. Since the ruling party controlled more than 9o per cent
of the seats in the House, the draft law was approved without any ser-
ious debate by MPs; it was finally published in the official gazette in
late July. This law replaces the federal law issued in 1997 and requires
all killil land laws to be revised to be in harmony with it, since federal
law supersedes all legislation issued by lower bodies.

Before turning to the revised Ambhara killil land law which came out
in May 2006, I would like to say a few words about the frequency of
changes to the law having to do with rural land, its administration, and
use. While the basic principle defining land rights is contained in the
Federal Constitution of 1995, there have been numerous laws issued at
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both the federal and killil level pertaining to tenure, administration,
and use, and this has contributed to the problem of institutional/legal
instability noted above. In the Amhara killil in particular, laws to pro-
vide for land redistribution were issued in 1996 and 1997; the land
use and environmental protection authority, which is responsible for
land matters in the killil, was established by law in August 2000; and
the law to define land administration and use was issued in October
2000. It is this latter law which has now been revised following the
federal law of 2005. Policy directives on land use and environmental
protection, which are as binding on landholders as the formal laws,
have been issued on a number of occasions in between these laws.
There are at the time of writing only two killils which have issued land
laws to harmonise with the federal law, Amhara and Tigrai, both of
which published their legislation in 2006. Oromia, whose land law
was issued in 2002, and the Southern killil, which brought out a simi-
lar law as recently as 2004, are in the last stages of completing their re-
spective revisions; however, we cannot discuss either one because they
have not been officially published. We should note here that all four of
these killils are territorially extensive, having large peasant populations
mostly found in areas inaccessible by modern transport. The dissemi-
nation of the contents of any law to the peasantry is thus a long and
difficult process. Many peasants in the South, for instance, do not have
knowledge of the 2004 land law which is now being revised.

The Amhara land law draws heavily on the federal law; it is thus suf-
ficient to present here the main provisions that are relevant for our
study (Amhara National Regional State (ANRS) 2000). As in the feder-
al case, the killil law affirms the principle of state ownership of land
which prohibits its sale, mortgage, or exchange, with the holder having
only the right of use, a right dependent on residency in the rural area
and engagement in agricultural pursuits. Use rights are also dependent
on a host of conditions, of which most have to do with what is de-
scribed as ‘proper’ land and environmental management practices.
Holders who do not follow these practices are subject to a variety of pe-
nalties, including the loss of their right to the land. What these ‘proper’
practices consist of is not stated precisely, such that they might be leg-
ally challenged; they are only broadly stated and thus provide ample
discretionary power to state officials. Holders may also lose their right
if they are absent from their farms and the land is left idle for three
consecutive years or more. The right to rent out land is allowed but
only for a short period of time; longer periods have to be registered in
the kebelle. Future land redistribution has not been entirely ruled out
but now is subject to the consent of a majority of the landholders in a
given locality. Articles 22 to 24 (with 21 sub-articles combined) describe
the process of land titling and registration. The kebelle plays a signifi-
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cant role, since it is empowered to administer land in its jurisdiction
and to issue land certificates and maintain a land registry.

The settlement of land disputes is left vague, but a previous law is-
sued in 1997 defines the powers, duties and responsibilities of the ke-
belle-based Social Courts (Amhara National Regional State (ANRS)
1997). This is the lowest court in the country’s judicial system and is
empowered to hear and decide on a wide variety of petty cases brought
before it by kebelle residents, including land cases. Its power extends to
cases where the monetary claims in any decision do not exceed 1000
Birr (a little over 100 US dollars). The judges to the court are selected
from the community and approved by the Council upon recommenda-
tion by the kebelle executive; they have the same term of office as both
the Council and the executive. While the choice of judges from within
the community is a positive measure, there is cause for concern with
regard to the independence of the courts and impartiality of the magis-
trates. The Social Court has not been established as an independent
body, and this may in the long term compromise its credibility. Dispu-
tants may either take their case to the higher, woreda court directly, if
they think the case is beyond the competence of the Social Court, or
may appeal to the woreda court if they are not satisfied with the deci-
sion of the Social Court.

A brief examination of the legal landscape in the rural areas is in or-
der here to place the arguments presented in this study in their proper
perspective. The federal and killil constitutions provide the broad basis
for human, democratic, and property rights. On paper, rural as well as
other citizens enjoy a wide variety of such rights, though in practice
the reality is much different. The variety of land laws noted above de-
termine rights of access to land, and set out the legal framework for
the administration, registration, and management of farm and non-
farm land. Peasants do not have direct access to the constitutional or
legal instruments, however; indeed, in the urban areas also, legal docu-
ments are hard to come by for most citizens. Even if they have access
to them, peasants often have no education and cannot read and under-
stand legal documents. More than two-thirds of our sample in Dessie
Zuria, for instance, were illiterate and only ten per cent had enough
formal education to be able to understand such documents. Moreover,
there are no voluntary organisations or individuals in the rural areas
that provide free legal service to peasants, neither are there active pea-
sant organisations that farmers can turn to if they wish to get legal ad-
vice or aid. Indeed, there are hardly any independent legal service orga-
nisations in the country, though a few human rights groups based in
Addis Ababa, the capital, are now beginning to provide legal aid to a
limited number of poor people. Ethiopia is far behind in this respect
compared with other countries in Africa and Asia (Manning 1999).
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The agricultural cooperatives that are active in most rural areas are
handmaidens of the government and are engaged primarily in the pur-
chase and distribution of farm inputs to farmers. They do not under-
take legal advocacy work, although they would be best placed to provide
legal services were they to become free of government tutelage. There
were 27 people who had been issued with permits to practise law in
Dessie Zuria woreda, but they are professional lawyers based in Dessie
and mostly inaccessible to peasants because of the high fees they
charge. Most rural woredas do not have as many professional lawyers,
and the high number here was due to the fact that Dessie is a large
and important regional town.

Thus, in brief, the state acts both as a player and the referee. The
task of determining land rights and interpreting the laws rests with lo-
cal public officials, but — and this is an important point — since the gov-
ernment is both the juridical owner of the land as well as the source of
the laws, officials are more prone to present a positive interpretation
and to give a favourable reading of the law, and the chances that such
a reading may hide as much it reveals are quite high. In a politicised
environment, such as we have at present, the law is more likely to be
read less objectively and less accurately by local authorities.

Land certificates and registration
The local context: Dessie Zuria woreda

With Dessie, one of the largest and oldest towns in northeast Ethiopia
at its centre, Dessie Zuria woreda, the district in which our main re-
search was undertaken, is the most populous district in South Wollo; it
has a population of 261,000 inhabitants. Aba Sokotu and Gelsha, the
two kebelles where we conducted field work, are located close to Dessie
on the main east-west highway, and peasants here have benefited from
the economic and market opportunities the town provides. The town
has now expanded into the rural areas, and in the west, two of the rural
kebelles adjacent to Aba Sokotu, which were the site of the first pilot cer-
tification programme, were incorporated into it. This caused consider-
able conflict between the peasants, the land administration authorities,
as well as the town officials. We shall return to this shortly.

Peasants in our two sites are quite atypical in a great many respects:
their proximity to a major urban centre, relatively better transport ser-
vices, and their frequent travels to Dessie have opened up opportunities
for improved employment and income on the one hand, and for great-
er social and political awareness on the other — opportunities denied to
other peasants in more remote and less urban surroundings. Peasants
here sell a wide variety of agricultural goods, as well as livestock, tim-
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ber, and firewood in the Dessie market, from which they purchase in
return a range of basic goods and services. Some peasants are half
farmers and half traders, and as individual plots have shrunk and the
land available for farming has decreased more and more, peasants turn
to petty trading to earn income and maintain their families. But the
town also provides many other benefits: greater chances for social in-
teraction, for increased access to information and the media, and the
expansion of one’s horizon and experience.

Proximity to a major provincial and district capital also means that
rural communities are more accessible and hence benefit from in-
creased visits by development officials, both from the public and volun-
tary sector, and improved service delivery. Schools, improved health fa-
cilities, veterinary posts, farmer training centres, and agricultural exten-
sion posts have been constructed and function in both sites. Because of
the special nature of the woreda, peasants here have also received more
attention than those in other locations. In addition, peasants benefit
from micro-finance institutions, the services of the main farmers’ coop-
erative (which is now the main channel through which farm inputs are
distributed), and access to half a dozen or so development NGOs which
run a variety of health, education, and environmental rehabilitation
programmes in the woreda.

An important public support programme recently launched in many
parts of the rural areas, called the productive safety net programme
(SNP), has been underway in Dessie Zuria and the two research sites
since 2005, and in the district as a whole nearly 30 per cent of house-
holds are beneficiaries of the programme. The programme identifies
chronically food-insecure households, predominantly in the rural areas,
and provides them with employment and the opportunity to earn in-
come on a regular basis. Designed to be part of the government’s food
security strategy and planned to run for at least five years, the pro-
gramme was initially aimed at benefiting some 5 million chronically
poor households in the country, but the number has gone up to 7 mil-
lion at present. The main employment schemes are public works, en-
vironmental rehabilitation, and construction of service-giving institu-
tions. Beneficiary households are also eligible under the programme
for a variety of assistance schemes delivered through a package ap-
proach to help them diversify their sources of income and to build up
their assets. SPN is an on-going programme in which considerable re-
sources are transferred to participating households (to the tune of
nearly USD 200 million a year nationwide) through the employment
schemes, the package approach, or both (MOFED 2005). Local officials
are responsible for selecting beneficiary households, preparing the em-
ployment and package schemes, managing the programme, and distri-
buting resources. This has been an unexpected ‘windfall, as it were, to
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local authorities because it gives them considerable power and influ-
ence over peasant farmers.

A major event that has shaped public opinion in the area is the land
redistribution programme carried out in Amhara killil in 1997, in
which many peasants who were considered large owners by the autho-
rities were stripped of large portions of their holdings and the land dis-
tributed to the landless or land poor. While it was welcomed by those
who stood to gain, redistribution caused a good deal of turmoil in the
rural areas, was bitterly resented by those who lost their property, and
became a source of anxiety to others (Ege 1997). The programme was
carried out in full in many areas, but there were a few districts where
it was either not implemented at all or implemented only partially.
Both Aba Sokotu and Gelsha fall in the latter category, in which a small
number of households lost their land and a few landless peasants re-
ceived small allotments.

Land certification

Among the first recipients of land certificates® issued by Amhara killil
in early 2005 were peasants in two kebelles in Dessie Zuria located adja-
cent to our research sites. This was a pilot scheme and the culmination
of a long process of preparation, going back to 2003, both in the office
and on the ground. The purpose of the scheme was to test the feasibil-
ity and cost of using modern technology, and the experiment employed
GPS techniques to demarcate kebelle and individual plot boundaries.
However, the certification process was halted halfway through, when
the land administration authorities realised that the two locations in
the programme had been absorbed into Dessie town as a result of a de-
cision by higher authorities to allow urban expansion in the killil to a
fifteen km radius. This was poor planning on the part of all public offi-
cials concerned, and the pilot scheme in the district was abandoned
with considerable wastage of resources. The decision caused a good
deal of disquiet among the peasant households involved: those who
had received their certificates did not know how secure they would be
in the new circumstances, and those who did not, and they were many,
were afraid of being dispossessed without fair compensation by the ur-
ban authorities since they did not have any proof of rights to their land.
Urbanisation poses a serious risk of land expropriation, as service in-
frastructure, housing, and other buildings will be constructed as part
of the process of urban growth. It will also mean peasants will have to
give up farming and face the risk of unemployment, since there will be
few opportunities for alternative livelihoods available to them. Angry
protestations were made by peasants to the authorities concerned, in-
cluding to the visiting Minister of State for Agriculture and Rural De-
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velopment, but without any results, and at the time of our field work
the case was still unresolved.

Another cause of peasant disquiet that accompanied certification was
the road building project that is being undertaken in the west of Dessie
Zuria district. The highway linking the town of Dessie with the wes-
tern part of South Wollo zone is being upgraded and expanded to ac-
commodate much heavier traffic, but in the process many peasants
have lost their farm land, houses, and some common land which was
used by the surrounding community for grazing and other purposes.
The authorities responsible were willing to pay compensation to some
but not to others, on the grounds that the land adjacent to the highway
was by law the property of the highway department; as justification
they cited an old and obscure law issued in 1944, which few people
outside the highway bureaucracy were aware of. They also argued that
the commons were no man's land and not eligible for compensation.
Peasants were angry because they felt cheated: they had been farming
those lands for over a generation and had their certificates as proof of
ownership, yet they were denied the fair treatment that they were pro-
mised by the certification programme. The compensation offered for
the houses and buildings on the land was seen as quite adequate, but
holders were offered only small payments for the land itself, because
the authorities argued it was public property. I should note here that
the certification programme excluded common lands, which was a
cause of dissatisfaction among many peasants.

These incidents may be seen as minor glitches in the certification
programme, caused largely by poor planning and the incompetence of
local officials, rather than as inherent flaws in the programme itself.
This is true in part, but it does show that peasant insecurity is more
deep-rooted and cannot be removed merely by issuing user certificates.
Peasants are dependent on local officials for interpreting the law, and
interpretation is frequently made to suit the given circumstance. This
is one of the factors for peasant subordination, and insecurity cannot
be cured without addressing the causes of subordination.

Before we turn to the full story of land certification, we need to look
at the issue of compensation and its payment. The right to compensa-
tion for land taken away by public authorities or private interests has
priority in the minds of peasants we interviewed in Dessie Zuria. The
most important benefit that land certification has brought with it, ac-
cording to most respondents, is the right to compensation. In the past,
land was taken away for public purposes without adequate compensa-
tion. The justification public officials use when they wish to take some-
one’s land is limat, which may be loosely rendered as ‘development’.
There have been and still are numerous limat initiatives under way
(too numerous to list here) in the rural areas, and each initiative re-
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quires its own limat office in the kebelle and at times in sub-divisions of
the kebelle as well. For instance, water harvesting is one of the limats
underway all over the district, and this has its own office in the kebelle.
There are two kinds of compensation: in kind (i.e. a plot equal in size
to the one lost is offered in return), or in cash. Peasants often note that
compensation in kind often means ending up with a plot poorer in
quality and frequently more distant than the plot taken away. Land is a
scarce commodity, and there are no unused plots that are of good qual-
ity anywhere.

The compensation payment in cash on the other hand may be rela-
tively better, but it has its own faults. First, it was only in 2005 that a
compensation law was issued by the federal government; to date there
are no comparable laws at the killil level, and local officials on the
ground simply make ad hoc improvisations, and as result there is a
good deal of inconsistency. Strictly speaking, the compensation that the
federal law provides is compensation for displacement and does not in-
clude the value of the land, hence it is not fair payment for those who
lose their holdings. The justification is that land is public property and
is not subject to compensation. A second cause for concern for pea-
sants, particularly in peri-urban areas, is the expropriation of their land
for investment purposes. This is not a particularly pressing problem in
either Dessie Zuria or Wollaita at present, although we have seen the
repercussions on peasants resulting from the decision to allow urban
expansion into the rural areas. The federal law provides that the local
authorities have the power to remove any peasant from the land if that
land is required by a private investor to establish an agricultural or in-
dustrial enterprise (see Dessalegn Rahmato 2006b for details). In this
case, the government pays compensation, and the landholder does not
negotiate directly with the private investor; he/she would have gained
more if he/she had the right to do so.

Let us now examine the process and outcome of land certification
based on our findings from our research sites.” For peasants, the pro-
cess begins with an announcement in the kebelle calling on all land-
holders to attend a meeting on a specific date to discuss land and ten-
ure issues. This was true in Dessie Zuria as well as in Wollaita. In Gel-
sha, one of our survey sites, the formal announcement was preceded
by rumours that individual plots were to be measured and land reallo-
cation would take place. At the meeting, woreda and kebelle officials
give a briefing about the purpose of the meeting. Peasants are then
asked to elect four individuals from each of the ten gotts (or precincts)
of the kebelle to the Land Administration Committee (LAC). In both
our sites, there were no women elected to the Committees, which con-
sisted of 40 members each. After a brief training, the LAC, supported
by kebelle and woreda officials, assumes responsibility for the main pre-
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paratory tasks of certification and registration, which include identifica-
tion of individual plots, demarcation and boundary marking, measure-
ment of plots, and recordings of personal details to be included in the
land registry and certificate, such as the holder’s name and that of his/
her spouse, names of siblings and heirs, and other pertinent facts. Dis-
putes may arise at each stage of this process, and the LAC either at-
tempts to resolve them on the spot or refers the case to the kebelle of-
fice. Four LAC members and two to three officials from the woreda and
the kebelle office are deployed in each gott (or precinct) to undertake the
preparatory tasks.

The first order of business is to identify the kebelle boundary. In the
absence of maps or permanent boundary markings, and due to the fact
that kebelle boundaries have been redrawn on numerous occasions, this
is not an easy task and has been the cause of conflict among peasants
as well as among officials of different kebelles. In our case, the kebelles’
area and boundary coordinates were determined using GPS techni-
ques, which is not common practice, and was only possible here be-
cause Dessie Zuria is a pilot district and has benefited from donor sup-
port. This was the only stage in which modern technology was em-
ployed; all the other tasks were carried out with the use of traditional
techniques and crude tools. In Wollaita, some kebelle boundaries had
trees and shrubs planted on them, and these were accepted as being
adequate to demarcate one kebelle from another. Each landholder had
to be present on his/her plots during individual demarcation and
boundary marking. The identity of one’s land is determined in relation
to the adjacent plots owned by other peasants. This is the most conten-
tious stage of the process, as farm plots in Ethiopia do not customarily
have permanent boundary markings, and there are often disputes
among adjacent holders about the exact extent of each other’s plots.
While the dispute may be settled during the demarcation process, this
is often temporary, and the dispute frequently flares up soon after.

In the steeper lands in Wollo as a whole and in Dessie Zuria as well,
peasants use a traditional structure called wober as a plot boundary.
This is a bund constructed along the contour and allowed to build up
over several years, employed also as a soil conservation measure. The
structure is temporary, however, and peasants plough it over to get ac-
cess to the soil collected underneath which they think is rich in nutri-
ents. The wober is then constructed elsewhere, and since it is not un-
common for peasants to encroach on the neighbours’ plots in doing
so, this has become a cause of constant conflict among farmers. A
common method of demarcation used by the LAC was to place stones
and lumps of soil on the boundaries, but these are moveable objects
and in many cases proved to be inadequate to prevent disputes.



8o DESSALEGN RAHMATO

The measurement of individual plots was the most unsatisfactory
part of the certification process, and many peasants interviewed were
critical of the manner in which their plots were measured. Plot mea-
surement is fraught with difficulties in many parts of the country, be-
cause even the simplest measuring tape is not available in most places,
and different traditional methods are used by different officials in dif-
ferent places, thus giving rise to inaccuracies and inconsistencies. Two
different methods of measurement were employed in the two kebelles
in our study. In Aba Sokotu, LAC officials used what may be described
as visual measurement to determine the size of farm plots. This con-
sisted of the head of the Committee estimating the size of a plot by
sight: no measuring tools were employed, and some peasants consid-
ered it as no better than guess work. Surprisingly enough, there were
no protests during the measurement, as the results rarely went against
peasant expectations; nevertheless, this was to cause disputes among
holders after the certificates were handed out. In Gelsha, LAC officials
employed ropes, strings, and sticks to measure plots. A piece of rope or
stick, measured by the arm, was taken to be equivalent to a given
length in the metric system, and this was the chief measuring tool in
the kebelle. At each precinct the arm measurement was carried out by
the head of the LAC for that precinct, thus no two measuring ropes
were of the same size. This was to be a cause of discontent here be-
cause, as we shall see later, land measurement was accompanied by
land reallocation. In Wollaita, in contrast, regular tape measures were
used to measure plots, though I have been informed that in some of
the lowland areas, traditional methods were employed. However, infor-
mants here noted that a good number of plots were neither demarcated
nor measured because of the disputes over them involving claims and
counter-claims.

The final task for the LAC in each precinct is the recording of the
personal details of landholders and their families. Each certificate
should contain the names and addresses of the household head, his/
her spouse, and siblings or other relations in the household, in addi-
tion to the physical and positional details of the land. While there are
no specific rules on the matter, peasants have been told by local offi-
cials that relations whose names do not appear in the certificate will
not have the right to inherit the land. These same details are recorded
in the land registry, copies of which are kept in the kebelle and woreda
office. The certificate also contains brief summaries of the rights and
obligations of landholders and the conditions under which certificates
may be withdrawn. In most cases it took about a year from the time
the preparatory tasks were completed to the time the user certificates
were finally distributed to individual holders. In contrast, landholders
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in Wollaita got their certificates one or two months after the end of the
process.

It has been argued by some that the country’s land titling and regis-
tration programme was a success in part because local authorities em-
ployed low cost techniques and familiar methods to complete the pre-
paratory tasks (Deininger et al. 2007; World Bank 2005). But this is a
misunderstanding of the whole point of the programme: title registra-
tion is meant to provide security and to minimise disputes, and this
can only be possible if the programme is credible in the eyes of the
beneficiaries concerned. The use of low cost traditional tools and tech-
niques is not a problem in itself, but such techniques do not deliver ac-
curate, consistent, and reliable results and are therefore liable to give
rise in the end to disputes and even bitter conflicts. Moreover, the sys-
tem that has been employed is a static rather than a dynamic one be-
cause it is not designed to be sustainable in the long run. This funda-
mental flaw will, in my opinion, seriously undermine its credibility
among peasants. Sustainability means the capability by local authori-
ties, particularly at the kebelle level, not only to physically maintain the
land registry, but to update the information in it, as well as in the certi-
ficates in the hands of landholders. All records must be updated and
kept current, as changes in land holdings, plot boundaries, and land
transfers occur in the kebelle. This requires considerable capacity both
in terms of investment in modern equipment and trained human re-
sources, none of which was visible on the ground. Moreover, there are
costs to be incurred to manage a sustainable record system, but the
land administration authorities do not seem to have given sufficient at-
tention to this matter.

Land rights and tenure security
Rights awareness

I shall discuss here the significance of the main findings from my field
survey undertaken in the north of the country. The findings are based
mainly on data gathered from 110 questionnaires administered on a
randomly selected sample of certificate holders in Aba Sokotu and Gel-
sha, but I shall supplement this information with data from in-depth
interviews with key peasant informants as well as with kebelle and wore-
da officials. The in-depth interviews add flesh to the bare bones of the
questionnaires and give better insights about many of the issues of
concern to us here. Readers are reminded of the point raised earlier in
this study, namely that the peasants of Dessie Zuria have had the bene-
fit of economic, social, and political interaction with the urban world
and are therefore more aware than the average peasant.
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As was noted earlier in this study, property rights will provide secur-
ity that is robust when they are an integral part of other basic political
and democratic rights enjoyed by citizens and when they can be de-
fended through the instrumentality of these rights. In our case, the le-
gal instruments having to do with property and basic rights consist of
the constitutions (federal and killil) and the various land laws issued
and currently in force. Rights awareness is an important element con-
tributing to the robustness of security of tenure and is the basis for the
empowerment of the poor. De Soto has very little to say on this subject
and its significance.

One of the aims of our field investigation was to try to find out the
extent to which peasants were aware of their rights under the law. Pea-
sants in Dessie Zuria were asked if they were aware of the existence of
the constitution and laws that defined basic political, human, and prop-
erty rights and governed access to land and other property. The intent
was not to test peasants’ legal knowledge in the deeper sense of the
term but to find out about legal literacy at the primary level. What we
thought were simple questions in the survey, however, proved to be
quite involved, since many peasants were not quite clear what a consti-
tution actually was or that rights to land were also governed by specific
land laws. Even after careful explanation, quite a number of respon-
dents failed to understand the terms adequately. One of our key pea-
sant informants, for instance, who has more formal education (fifth
grade) than most peasants, listed five constitutions that he was aware
of: the federal, killil, zonal, and woreda constitutions, and the constitu-
tions of lower and higher courts. He obviously mistook ‘constitution’
for administrative rules or rules of procedure. Some of the peasant in-
formants interviewed thought many peasants in their community had
a good deal of legal awareness, while the others were of the opinion
that this was not the case and that there was only limited awareness in
the community. The former opinion is based on the fact that the land
certificates contain a few statements setting out the benefits of the
documents and the obligations holders have in respect of their land.
These are by no means the full extent of rights to land contained in
the relevant legal documents.

The findings from our survey provide a different picture. A little over
28 per cent of our sample had not heard about any of the country’s
constitutions, only twenty per cent knew about the existence of the Fed-
eral Constitution, and 34 per cent were aware of the killil constitution.
On the other hand, nearly 32 per cent of our sample did not know of
any laws governing rights to land, only twelve per cent were aware of
the federal land law, and 28 per cent were aware of the killil land law.
For all practical purposes, peasants‘ rights to land are governed by the
killil law, and it is quite revealing that 72 per cent of our respondents
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were not aware of it. Table 3.1 gives a breakdown of the figures regard-
ing peasant awareness of existing land laws. In Wollaita, on the other
hand, all except one informant said they had no knowledge of the laws
or constitutions or knew any specific rights provided in either docu-
ment.

Women, who made up 30 per cent of our sample, were proportion-
ally more ignorant of the law than men, but the margin of difference
between the two, ten per cent, was not very wide, considering the fact
that both communities were predominantly Muslim. Peasants were
asked how they came to be aware of the law, and the majority stated
that it was through local state officials, with a significant number
pointing to friends and relatives as their source of information, and a
lesser number to the mass media.

Given that there are no rights advocacy organisations in the rural
areas, the task of raising rights awareness poses difficult problems. For
reasons that I have noted above, this task cannot be left to the govern-
ment if the goal is the empowerment of the peasantry. The NGOs
based in the area — and there are over 30 of them in South Wollo as a
whole — are engaged in service delivery and limat programmes and do
not undertake advocacy work. They play no role either in the legislative
effort or the certification process. Since the great majority of peasants
here (as well as in Wollaita) are not literate, providing copies of the re-
levant laws to individual households would not only be too costly but
would be counter-productive. Public officials at the kebelle level them-
selves did not have access to all the relevant legal documents, except
for a few photocopies of the recent killil land law. They usually get to
learn about new killil or federal policies and legislations through peri-
odic training workshops and briefings at the woreda office or occasion-
ally at the killil capital in Bahr Dar. When we arrived for our fieldwork
in Dessie, a team from the Amhara killil land administration authority
had just completed a briefing programme in Dessie for kebelle and wor-
eda officials on the new killil land law. This kind of briefing is not com-
mon practice in all localities; the exception in Dessie Zuria woreda re-
sulted from its special status, as noted above. Ambhara is quite large,
made up of 106 woredas and over 2900 kebelles, and to hold regular

Table 3.1 Peasant awareness of land laws (Dessie Zuria)

Yes No
No % No %
Federal law 13 11.8 97 88.2
Killil law 31 28.2 79 71.8

Federal & Killil laws 28 25.5 82 74.5
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training sessions in all these localities and for all these officials would
be a costly undertaking.

Peasants in both Dessie Zuria and Wollaita expressed a strong faith
in the law as an instrument of security of property and of tenure.
Nearly 94 per cent of respondents in our field survey believed that laws
can provide a guarantee for rights to land. Moreover, many believed
that knowledge of the law was as important as the law itself. Peasants
with whom we held extended interviews in both locations were of the
opinion that raising rights awareness and providing legal literacy
would help to empower title holders, enabling them to defend their
rights and to promote their interests. A number of the informants in
Dessie Zuria thought it would be best to employ, for this purpose, the
services of community organisations and religious leaders who have a
good reputation among the people, since they would be less costly and
more accessible to them.

Land disputes and dispute settlement

It is often argued that the three most important benefits of title registra-
tion are guarantee of ownership and security of tenure, reduction of
land disputes, and improved access to credit from financial institutions
(Marquardt 2006). The World Bank (2005) found that the immediate
benefit of land certification in the country was the reduction of land
cases in the kebelle courts, which are known as Social Courts. To what ex-
tent does the evidence we collected in our survey support these claims?
At one level, it does appear that land disputes and the burden on the
Social Courts have been reduced. To the question about land disputes
in our questionnaire, a great majority of respondents answered that
there have been fewer land disputes in the community since the certifi-
cates were distributed. The chief judge of the Social Court in Aba Soko-
tu, who was interviewed for this study, stated that there had been fewer
land cases brought before his court now than before certification. Al-
most all woreda and kebelle officials interviewed were of the opinion
that land certification has succeeded in reducing disputes among farm
households. The most frequently cited causes of disputes were conflicts
over plot boundaries, inheritance, divorce, blocking access paths or
transit corridors, planting certain tree species on boundary lines, and
crop damage. The argument of those interviewed was that the land cer-
tificate clearly defines the boundaries of each holder, and there is thus
documentary evidence to make going to court irrelevant or unwise. But
as we noted earlier, the boundary markings that were employed were
for the most part movable objects and not permanent ones, hence this
has not ruled out boundary conflict. The second point is that many of
the cases of conflict that were cited are not directly related to the re-
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cords that appear in the certificates or land registry; they do not, in
other words, carry documentary evidence.

A closer examination shows that the issue is quite complex, and
there is ample cause for concern. To begin with, there are two kinds of
land dispute that are relevant to our subject: disputes among peasants
on the one hand, and disputes between peasants and the government
on the other. In terms of incidence and court case load, the first form
of dispute is by far the most pervasive. There are a number of options
available to disputants. At the simplest level, they can come to a settle-
ment through the intervention of close friends and relatives; however,
the most common practice is to take the case to customary dispute set-
tlement institutions, i.e. elders, religious leaders, etc. When asked
where they would take their case first if there were land disputes, 8o
per cent of respondents said they would first approach local elders and
community leaders. As a second option, 94 per cent said they would
take their case to the kebelle office, and as a third option, 67 per cent
chose the local court. There is thus a strong tendency to avoid formal
institutions in favour of customary ones. Aware of this preference for
community institutions, decision-makers are now attempting to incor-
porate these institutions into the formal sector. The new killil land law
now recognises customary dispute settlement mechanisms as first-line
options for disputants.

However, as was noted above, there have been significant institu-
tional changes that have accompanied land certification, one of which
has been to give the land administration committees the additional re-
sponsibility of resolving land disputes. LAC members include local el-
ders who are selected specifically for this purpose. Thus, at the grass-
roots level, there are now initiatives to combine the formal and the in-
formal. The new procedure followed when parties to a land dispute
bring their case to the kebelle is to send the case not to the Social Court
but to the LACs which are established at the gott level. If the dispute is
settled there, that ends the matter; if not, the committee transfers the
case with its written decisions to the Social Court. This has reduced
the case load of the local courts, but it does not necessarily mean that
there are fewer disputes now than before. The chief judge referred to
above noted that even now, land disputes constitute the largest number
of cases in his court.

Our findings in Wollaita present a slightly different picture. Prior to
certification, peasants sought the services of traditional elders to settle
land disputes. At present, however, all informants said disputants take
their case to the LACs that have been established in each sub-kebelle. If
the dispute is not resolved here, the case is referred to the kebelle Social
Court, and from here it may be taken to the woreda court. The evidence
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suggests that fewer people now rely on customary institutions to han-
dle land disputes.

On the other hand, the information we gathered from the Dessie
Zuria woreda court and police station in Dessie, the woreda capital, re-
veals a more troubling picture. The court is responsible for civil cases,
while the police handle criminal cases. Cases are brought before the
district court from all 31 kebelles directly by litigants or are referred, or
sent on appeal, by the Social Courts. The chief officer of the district
court, whom we interviewed in his office in Dessie, said he was very
distressed by the high and growing number of cases coming before his
court from the rural areas. He noted that in the great majority of in-
stances these are cases in which land disputes play an important role
in one form or another. The two most important land-related cases
were marital disputes and inheritance (of land) disputes. In the last
one and half years alone, that is in the period when land registration
and titling were taking place in the district, the court heard nearly
1,250 such cases, which is much higher compared with a similar peri-
od in the past. He pointed out the increasing number of appeal cases
brought to the court from the kebelles. Our investigation at the district
police station tallied more or less with the information from the district
court. The chief inspector of police, whom we interviewed, thought
there was a rise in land cases brought to the attention of police. In the
year 2005/20006, there were 1,153 criminal cases involving land dis-
putes recorded at the station, and this, according to the chief inspector,
was a high figure for one year. In the last six months of 2006 alone,
land cases numbered 550. Thus, if we add up the case loads in the dis-
trict police station and court, the number of cases in which land was at
the centre of the dispute is very high for one district.

Both the court officer and the chief inspector pointed out that in
cases originating from the rural areas, the line separating the criminal
and the civil is a thin one. If you scratch a criminal case, they wanted
to say, you will find a civil cause for it. Both officials were quite con-
cerned by it, and they gave us several examples to illustrate the compli-
cated nature of rural cases. For example: a case of assault involving two
peasants is brought to the police station because it is a criminal of-
fence. Upon investigation it turns out that the cause is a dispute over
land. The court officer in fact believed that almost all rural cases,
whether criminal or civil, are at bottom caused by land disputes.

Thus, the picture that emerges here is of a rural society rife with
conflict and antagonism primarily on account of disputes over land
which title registration has not allayed. These disputes and their preva-
lence are indicative of a deeper social malaise and confirm the widely
held view that resource conflict is more common among disadvantaged
populations than among the better-off. They reveal profound insecuri-
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ties about basic livelihoods and property rights, insecurities which have
been aggravated by growing rural poverty, population pressure, and
scarcity of land, and limited opportunities for alternative sources of in-
come. In these circumstances, one can speak of the structural embedd-
edness of land disputes and their pernicious effect on community rela-
tions. From time to time such disputes turn into violent conflict, taking
on a religious, ethnic, or clan form, as is happening in some parts of
rural Wollaita at present. There has been a spate of violence that has
flared up between clan groups here in which lives have been lost and
property damaged. The initial cause was minor disputes over land
among individual peasants or neighbours.

The second type of conflict, i.e. between the peasant and the govern-
ment, is of a different nature altogether. Peasant displeasure with the
government may arise due to decisions that lead to the expropriation of
peasant land, to the imposition of an unpopular cropping, land man-
agement or environmental regime, or forced labour or financial contri-
butions for public schemes — all of which are not uncommon. The
average peasant knows that there is no mechanism, legal or constitu-
tional, for redress of grievances when the government is a party to the
dispute. The government is too powerful to be challenged, and besides,
all magistrates and judges are government employees, and there are
few opportunities for a fair hearing. There is an old saying which re-
veals the state’s unchallenged power in the minds of the poor: just as
one cannot touch the sky, so one cannot take the ‘king’ to court (the
king here means the state). We did ask all persons we interviewed
whether they thought the government should be taken to court if pea-
sants felt aggrieved by its decisions. Many did think the government
should be taken to court, but upon closer scrutiny we realised that
many of these people understood the government to be the public ser-
vants who hold government posts rather than the government as an in-
stitution. There have been a few cases in which government officials
have been taken to court by peasants, but the disputes were between
the two individuals rather than between a peasant and a government
agency. In Wollaita, on the other hand, almost all informants thought
the government could not be taken to court. As one informant put it:
land is held by the government, and the government is also responsible
for issuing the laws and appointing the judges to the courts, so what is
the meaning of taking the government to court? The chief judge of the
Social Court of one kebelle interviewed for this study agreed: he thought
it was not possible to take the government to court.

Access to free legal services was a subject on which we had extended
discussions with key informants, peasants, and public officials. In the
survey, we asked respondents whether access to free legal services
would help peasants defend their rights better, and 71 per cent an-
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swered in the affirmative, but 26 per cent thought it would not. The
provision of free legal service to the poor was considered by all infor-
mants as a capital idea, but there were differences among them with
regard to who should provide it and whether or not it would be ac-
cepted by the courts. Some thought the service would be acceptable by
the courts if it was provided by the government, with a few suggesting
that it should be provided only by the public sector. Some of the higher
officials on the other hand thought there would be difficulties and that
the courts would not be willing to accept it if such a service were pro-
vided by the voluntary sector. Some peasant informants, who did not
have a positive view of the courts, and who considered them as corrupt
and biased in favour of the privileged, thought legal services, especially
legal representation on behalf of the poor by advocacy organisations,
would be strongly resisted by the courts as well as local government
bodies because it would be a challenge to their authority.

Land certificates and tenure security

As was noted above, peasants do not have rights of ownership over the
land, they have only use rights. Land rights here, in other words, are
rights of usufruct only. Land registration and certification merely con-
firm the right of use of the land for the households’ livelihood, and the
documents handed out to peasants are strictly speaking user certifi-
cates and not land certificates in the proper sense of the term.

While land registration has been well received by peasants in both
our research sites in the north and south of the country, and there are
changed attitudes regarding land renting and leasing as a result, a
good deal of uncertainty and insecurity remains, and this becomes evi-
dent when one probes the matter a little deeper. Everyone is certain
that they will receive compensation in the event they lose their land;
however, not everyone is sure whether the compensation will be fair
and commensurate. When land is expropriated by local authorities for
public purposes or limat — and this is not infrequent — compensation is
often paid in kind, i.e. the peasant receives land which is supposed to
be of equal value to the land he/she has lost. Local authorities simply
do not have the financial resources to be able to pay compensation in
cash. However, there is scarcely any farm land to distribute in either of
our research sites, hence peasants are offered land which is of poor
quality and in some cases not really suitable for farming. Cash pay-
ments for compensation are offered only if land expropriation is under-
taken at the request of a private investor, or if the land is needed for
large-scale public projects such as roads, dams, or urban housing, etc.
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Peasants are also not sure of future government intentions and
plans: whether there will be new land redistributions or new infrastruc-
ture projects that may involve land alienation are questions that are on
the minds of many. There is no tradition of consultation with rural
communities when new initiatives are planned; on the contrary, the
common practice under the present and previous governments has
been for new programmes to be imposed from above, frequently with-
out even local authorities concerned being informed or adequately pre-
pared. Peasants are almost always the last to know, and they are in-
formed only when implementation is to be undertaken. Almost all pea-
sants in our two research locations said they heard about land
registration when they were called to attend a general meeting to elect
the committee that was to be responsible for implementing it. Admin-
istrative decentralisation, briefly noted above, has given local authori-
ties a little more freedom to act in terms of programme management
and implementation, budget preparation, and use; nevertheless, it has
not done away with top-down decision-making, because lower-level offi-
cials are still dependent on higher authorities for development and
other programme initiatives as well as financial resources.

There is another issue that is important but is often ignored, namely
demographic growth and resource scarcity. The subject of population
pressure as a factor in aggravating insecurity of rights to land, with or
without formalisation, has not been given sufficient attention in the
current debate. Unrelenting population growth and increasing scarcity
of land, which are really two sides of the same coin, is a serious con-
cern to many peasants in the country, but it is an immediate and press-
ing danger in Wollaita, in particular where the severity of the demo-
graphic stress is approaching catastrophic levels. Here, household plots
are shrinking in size, the fertility of the soil is declining steadily, and
farm incomes are getting smaller — but at the same time there are
more mouths to feed every year (Bush 2002; Eyasu Elias 2002). Hun-
ger is widespread, and starvation is a constant danger but has been
averted thanks to timely interventions by the government and the vo-
luntary sector (in the form of food aid and safety net schemes). The
threat of the loss or erosion of rights to land hangs over most peasants
in Wollaita on account of poverty made worse by micro-holdings and
decreasing household income. This fear has not been mitigated in any
significant way by land certification. Distress sales of agricultural pro-
duce, including the harvest, are widespread; similarly, distress sales of
land, which are carried out surreptitiously, are known to take place oc-
casionally. Distress land transactions, not uncommon in the past, still
persist, where the poor are driven to give up a good deal of their rights
to the land for a small return. There are strong pressures on holders
with small plots to transfer their land to others either temporarily or
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for longer periods. The size of the landless population is higher here
than in many other places, and this is a cause of apprehension and in-
security for landholders, because they fear that the government will im-
pose land redistribution on them to accommodate the landless.

Partly as a result of the demographic danger, peasants in Wollaita
are less enthusiastic about land certification than those in Dessie Zur-
ia. Asked about the most pressing problems in their community, Wol-
laita peasants cited population pressure and land shortage on the one
hand, and soil fertility decline on the other as being paramount. While
all are in favour of title registration, some are sceptical about its long-
term benefits in the light of the demographic stress and the increasing
vulnerability of households. A few of our informants here were appre-
hensive that the benefits of the certificates would soon be eroded by de-
mographic pressure. The problem is compounded by customary inheri-
tance rules. In most parts of Wollaita, partible, pre-mortem inheritance
is the rule: i.e. household heads divide up their land equally and distri-
bute it to male siblings during their own lifetime (and not after their
death). This means a family may divide its possessions to four or more
male heirs and end up landless in the process. In this situation, land
certificates are of little value.

We asked respondents in our survey in Dessie Zuria whether they
thought future land redistribution was likely now that they had received
their certificates and the registration programme had been completed.
The answers we received were quite revealing of their apprehensions:
more than 44 per cent thought redistribution was likely, while 29 per
cent were of the opposite mind. The details are given in Table 3.2 be-
low. It could be argued that those who said they were not sure were not
expressing full confidence, and if we add this group to those who said
redistribution is likely, we find a very high degree of uncertainty among
peasants in the survey. On the other hand, many kebelle and woreda offi-
cials believed land redistribution was unlikely, though a significant
minority, including higher officials, thought that redistribution could
take place in the future if there were good grounds for it. In Wollaita,
despite title registration, nearly half of our informants thought the gov-
ernment would take away their land if it wanted to.

Table 3.2 Peasant views on future land redistribution (Dessie Zuria)

Views Number Percentage
Not Applicable 1 0.9
Redistribution likely 49 44.5
Redistribution unlikely 32 29.1
Do not know/Not sure 28 25.5

Total 110 100.0
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Land redistribution did in fact take place along with land certifica-
tion in Gelsha kebelle, one of our survey sites. There was no legal basis
for it, nor was it an integral part of title registration; on the contrary, it
was undertaken at the discretion of local officials. The kebelle authori-
ties here decided that no household should possess land that was more
than sufficient for its subsistence, which was determined by adopting a
minimum holding size of 0.49 ha. A household’s land size was based
on this minimum, with allowances made for the number of registered
members in it, and any land in excess was taken away and distributed
to the needy. The size of the land of each household was measured
using the crude methods described earlier. While we do not have exact
figures, it was clear that a good number of households were dispos-
sessed. There were also land relocations: households said to have large
holdings and in distant locations were offered land nearer to their
homes in exchange for giving up their distant plots. On occasions,
however, the land offered in exchange was of poorer quality. One of
our peasant informants in Gelsha told us that he had two ha of land
before registration, but the authorities took away half of it and gave
him one hectare of land near his homestead. He was disappointed but
did not complain and thanked his stars because the land he was of-
fered was of good quality. He said others were not as fortunate.

Another important question that was included in our survey had to
do with the likelihood of land expropriations. We asked respondents if
they thought their land would or would not be taken away from them.
Table 3.3 shows the answers we received. Half of our respondents were
of the opinion that their land may be taken away from them in the fu-
ture, even with the certificates, but 42 per cent were more confident
this would not happen. There have been frequent instances when pea-
sants had given up their land on the authority of local officials, accept-
ing the decisions without much protest. On a few occasions, however,
such decisions have been contested by peasants. The following case is
interesting because it combines many issues together: land expropria-
tion, improper use of authority, and gender discrimination.

The case involves a peasant woman and an official of the land ad-
ministration unit in Aba Sokotu kebelle whom we shall call TA. TA ear-

Table 3.3 Peasant views on whether land will be taken away (Dessie Zuria)

Views Number Percentage
Not applicable 1 0.9
Likely to be taken 55 50.0
Unlikely 46 41.8
Do not know/Not sure 8 73

Total 110 100.0
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lier gave up his land because the authorities said it was needed for the
school being built in the kebelle. In return, he was offered land which
was taken away from a peasant woman who was declared to be in pos-
session of more land than she needed for her subsistence. Her plot
was chosen for expropriation, according to the officials, not only be-
cause she was a large holder but because it was as good as the land TA
had given up. This reallocation took place after land certification,
which meant the authorities took back the woman‘s certificate and
gave her another one. The woman formally complained to the kebelle
office which ruled that TA was justly compensated, and she had no
case to pursue. The woman then took the case to the district court in
Dessie. At the time of our field work, the case was pending in the
court, and TA was called on one occasion to give evidence. We were un-
able to interview the woman because she was not available, but we
were given to understand that she would appeal to a higher court in
the event the district court’s decision was unfavourable to her.

This was an unusual case for several reasons. There is a great deal
of discrimination against women in the rural areas. There were no wo-
men in any of the important committees or offices in the kebelle in
either Dessie Zuria (except one) or in Wollaita. It is not infrequent for
women household heads to lose part of their land on the grounds that
they cannot manage it adequately; women are not supposed to plough
the land, or do any of the more strenuous physical work. In most
cases, women accept decisions that are discriminatory because of
strong cultural pressures. The population in Dessie Zuria is predomi-
nantly Muslim, and women are not expected to shoulder public roles
or engage in argument with men in public. In practice, however, wo-
men are quite active and often participate in public gatherings. The
head of the district Women's Association based in Dessie interviewed
for this study bitterly complained about the treatment of rural women
by both local officials and the courts. She said women-headed house-
holds were unfairly treated during land reallocations, and the courts
are known to be partial to men in cases involving divorce and property
settlement. What makes this case exceptional is that in the first place it
is only rarely that peasants contest the decision of local officials. The
common practice is to accept government decisions with at best some
verbal complaints and show of disappointment. In the second place,
the persistence of the woman to see the case through the courts, de-
spite the odds against her and the costs involved, makes it worthy of
note.

Finally, a word on tenure security. I have argued elsewhere that real
and full security of tenure is affirmed when: a) the landholder has a
right to the land on a continuous basis for good or for long enough to
have an incentive to improve or invest on it; b) the landholder feels as-
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sured that his/her rights are not arbitrarily overridden by others, in-
cluding the state; c) the holder has the freedom to use, dispose of, or
transfer the land free from interference by others, including the state
(Dessalegn Rahmato 2004:35). Measured in these terms, land certifica-
tion has failed to assure peasants the robust security for which they
have been searching for generations.

Conclusion

What I have attempted to argue in the preceding pages is that land
rights go beyond the legal construct and extend into the political
sphere and the sphere of governance. The formalisation of land rights,
in the form of registration and title, as in our case, cannot by itself
guarantee robust security, especially for the poor who are severely dis-
advantaged in economic, social and political terms, and who do not
have visibility, voice, or negotiating power. The relationship between
the state, which is responsible for formalisation, and the poor is a rela-
tionship of hegemony and subordination, and this relationship will
have to change to enable the poor to secure and defend rights to prop-
erty. The first step in this direction is the empowerment of the poor
through their own effort and, as has been shown in some Asian and
Latin American countries, the effort of social movements and advocacy
organisations.

Empowerment cannot come about without rights awareness: this is
not just knowledge about the law having to do with land and other
property but also about political-juridical rights and ways to make use
of them to ensure poor people’s interests. Rights awareness must help
the poor to enhance their visibility and voice: it must enable them to
speak for themselves, to contest unfavourable decisions and to defend
their rights. Such awareness can be promoted not by government agen-
cies but by the poor themselves and by independent third parties. The
enhancement of rights awareness cannot be left to the government be-
cause, as we have argued above, that would in the end be counter-pro-
ductive.”

What is missing in de Soto and the conventional property law debate
is the connection between rights on the one hand and the empower-
ment of the poor on the other. Without the latter, legalisation will be a
remedy without effect because it will not address the special circum-
stances of the poor; if secure property rights are to be guaranteed, lega-
lisation must go hand in hand with empowerment. In Ethiopia, as we
have seen, the subordination of the peasant to state authority is mani-
fest in many forms and has been an enduring element of the relation-
ship between the one and the other; it was in this context that land cer-
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tification was undertaken. Formalisation has not questioned the basis
of the relationship but has assumed it to be normal and justified,
hence its failure to guarantee security of tenure.

Moreover, there is no sign that the empowerment of the rural poor
is underway or is even a possibility in the near future in the commu-
nities we studied; the same may be said of peasant communities in
other parts of the country. As I showed earlier, the level of rights aware-
ness, even of rudimentary legal literacy, is very low. Since peasants
have barely any legal representation and are hardly capable of negotiat-
ing or lobbying, they continue to be voiceless and excluded from the
decision-making process. In these circumstances, land certification can
only be of limited benefit, and indeed, as some of the general literature
on land titling indicates, it may even be counter-productive in the long
run (see Dessalegn Rahmato 2006a).

Notes

1 The meaning of local administrative terms is given in the appendix at the end.

2 For a review of works on land certification and donor attitudes, see Dessalegn Rah-
mato 20006a.

3 See Nyamu-Musembi 2006 for the range of De Soto criticisms. For the legal plural-
ism argument in the African context, see articles and references in Mwangi 2006.

4 See the classic study of Moore (1960) for the historical perspective; Aston and Phil-
pin (198s) for the debate.

5 See Franco 2005 for the Philippines; the experience of Land Alliances in supporting
the rural poor in some African countries appears in Mwangi 2006; on legal advocacy
groups in Africa and Asia, see Golub 2003, Manning 1999.

6 De Soto is joint chairman of the Commission; visit http://legalempowerment.org.
undp for publications.

7 For comparison with earlier elections see Dessalegn Rahmato and Meheret Ayenew
2004; for the 2005 elections see Dessalegn Rahmato and Meheret Ayenew 2006.
For figures from NEB, visit www.electionsethiopia.org. I should note that the ruling
party is made up of a coalition of ethnic parties in power in each of the killils.

8 Several western governments and a number of international human rights groups
condemned the government for the use of excessive force in suppressing the pro-
tests. An inquiry committee set up by the government to investigate the events con-
cluded that 196 people were shot and killed by the security forces.

9 The documents are known here as holders’ books because they look like bank books,
but we shall refer to them as certificates for convenience.

10 See Solomom Bekure et al. 2006 for articles about experiences in other parts of the
country.

11 USAID in Ethiopia is trying to support a program of public information and aware-
ness, the aim being to inform landholders ‘of their land use rights and obligations’.
It appears the program will rely on state agencies to achieve its end (USAID 2006b).
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Appendix

Administrative terms

Killil:

Zone:

Woreda:

Kebelle:

Autonomous administrative unit, often inhabited by one eth-
nic group, making up the country’s federal system. Killils (fre-
quently rendered as Regions or Regional States in official
documents) are large units: the Amhara killil, in which our
main study was undertaken, has a population of 18.6 million.
Unit within killil equivalent to a province; the woreda where
we conducted our main field work is found in South Wollo
zone which has eighteen woredas, and the zonal and woreda
capital is the town of Dessie.

Unit within zone, comparable to a district. The woreda is
governed by an elected Council and manages its own budget
and development programmes. Our research woreda is called
Dessie Zuria which has 31 kebelles within it.

Unit within woreda, comparable to a sub-district. The average
kebelle in our study woreda contains 9oo to 1000 households.
The kebelle is governed by an elected Council. (See text for
sub-divisions of the kebelle) The two kebelles where we
conducted fieldwork are Aba Sokotu (15 km from Dessie) and
Gelsha (30 km from Dessie).






4 Securing land rights in Ghana

Kojo Sebastian Amanor

Introduction

Land in Ghana has not been nationalised, and the national constitution
recognises the rights of customary authorities in land administration.
Nevertheless, the notion of customary authority has been redefined by
the state in many instances since the colonial period, and what consti-
tutes the customary system and customary chiefs is really a modern ar-
rangement that arises from an alliance between state and ‘traditional
authorities’, particularly since in some areas chieftaincy was created in
the colonial period.

There are three types of land in Ghana, which are classified as cus-
tomary, state, and vested. Customary land comes under the authority
of paramount chiefs, sub-chiefs, earth priests, and clan or extended fa-
mily heads, depending upon the relative power of these different sec-
tions, their relationship with the state, and the ways in which they have
been historically incorporated into district administration since the co-
lonial period. Customary systems of tenure are often highly contested,
with different authorities claiming to be the original and authentic ‘tra-
ditional authority’. Customary land has also been subject to increasing
interference from government agencies, which have assumed responsi-
bility for the allocation of timber concessions and for the collection of
revenues and rents, such as rents from migrant farmers and timber
revenues. The collected revenues are shared between central govern-
ment agencies, local government, and customary authorities.” In effect,
customary land becomes subject to revenue-sharing arrangements and
joint management between state and customary authorities. Thus, the
customary system really consists of a hybrid system of accommodation
between customary authorities and state institutions.

State lands consist of lands that have been acquired by the state for
the purposes of national development. This includes land acquired for
public works, national development projects, state economic enter-
prises, and concessions allocated by government to the corporate sec-
tor. The state has acquired land through the creation of a legal frame-
work of eminent domain, which enables the state to acquire land com-
pulsorily for the national interest, which extinguishes the previous
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interests in land subject to payment of compensation. Vested lands are
subject to dual ownership in which the land is vested in the president
in trust for the chiefly stools or for the landholding communities in
areas where land does not come under the authority of chiefs. The gov-
ernment neither pays compensation for the land nor expropriates the
land to other parties, but assumes responsibility for its management
and for the collection of revenues. A portion of the collected revenues
is retained by government, and a portion is disbursed to the chiefs or
landowners and local government, according to a revenue-sharing for-
mula.?

There has been considerable abuse of the notion of public or na-
tional interest since the 1960s, with the state using notions of eminent
domain to extract rents for bureaucratic and political elites, and to ex-
propriate land for the wealthy and for allies of the political regime.
Chiefs have also abused the notions of their customary custodianship
on land to promote narrow and selfish interests and accumulate
wealth. They have expropriated existing land users without providing
them with compensation or alternative land. They often engage in mul-
tiple sales of the same land to different parties, and they fail to comply
with contracts to which they originally agreed. They redefine customary
norms to satisfy their whims and self-interest with impunity (Abudulai
2002; Alden Wily 2003; Amanor 1999; Boni 2005; Ubink 2000). This
has resulted in highly inefficient land markets, which lack transpar-
ency and are characterised by many social injustices.

In recent years, there have been major attempts to introduce admin-
istrative land reforms and to promote the regularisation and harmoni-
sation of land management within the state and customary sectors.
The aims of the reforms are to create a more comprehensive land doc-
umentation system which links the formal and customary systems,
and creates a more transparent and efficient system of land administra-
tion. Reform within the land management sector has also been influ-
enced by economic liberalisation, the cutting back of the state, the di-
vestiture of state enterprises, and the promotion of free markets and
private investment. This has resulted in attempts to devolve land ad-
ministration to the customary authorities. However, this strengthening
of the customary occurs in the context of social upheaval and rapidly
changing social and economic relations. It occurs in a period of in-
creasing commoditisation of land and growing demand for land
among corporate sectors and the wealthy. It is associated with the in-
creasing shortage of land and landlessness in rural and peri-urban
areas, increasing migration to urban areas, and a serious problem of
homelessness in urban areas. In attempting to make sense of the chan-
ging framework of land administration, this chapter examines land
tenure policy within a historical context. It locates the changing frame-
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work of land policies and policy instruments within the broader context
of changing paradigms of economic and social development.

In Ghana, three different phases in the land question can be identi-
fied that have occurred since the Gold Coast became incorporated into
the modern world economy as a colony with a modern administrative
framework:

1. The early colonial phase, in which there was minimal state inter-
vention in economic production, from the early twentieth century
to the 1940s. Rural administration was carried out through Indirect
Rule and the establishment of Native Authorities;

2. The late colonial phase and early postcolonial phase, in which the
state intervened in economic activities and development planning
and established state economic enterprises, from the late 1940s to
1983;

3. The neoliberal phase characterised by economic liberalisation and
the rolling back of state interventions in the economy and social
welfare provisioning, which started with the introduction of struc-
tural adjustment in the early 198o0s.

This chapter traces the framework of land management as it evolved in
different epochs, contextualising the changing frameworks for land ad-
ministration in the changing paradigms of economic development poli-
cies. It also examines the framework for the management of land and
natural resources within different economic sectors, including agricul-
ture, forestry, mining, and real estate, showing how the changing rela-
tionships between the state, private capital, and international markets
and finance impact on land administration and the concept of land ten-
ure and land reform. After a general introduction to different tenure
and administrative regimes in Ghana, this chapter examines the im-
pact of the colonial administration on land tenure, in the context of in-
direct rule. During the 1940s a major transformation in agricultural
policy occurred in the context of state-led development which had ma-
jor ramifications on land tenure and the role of the state in land man-
agement. The following section traces the relationship between land
policy and agricultural development from the 1940s through the early
independence period, and to the era of structural adjustment and the
introduction of neoliberal policies. This is followed by an analysis of
land relations within the forestry and mining sectors, and within urban
and peri-urban real estate. The changing relationships of various
groups to land are examined in these various sectors, documenting the
impact of policies on land users, land purchasers, developers and inves-
tors, and the control of the state and traditional authorities over the
alienation, appropriation, regulation, and sale of land. The final section
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examines recent land administrative reform initiatives and their impact
on security in the use of land and security in the purchase of land and
creation of land markets.

The regional divide: North and south

Ghana can be divided into two distinct areas: the south and the north.
The south was incorporated into the colonial economy as a primary
commodity-producing area of cocoa, gold and timber, and the north as
a labour reserve for the export economy of the south. In the south, un-
der colonial rule, land ownership was retained by customary chiefs un-
der a system of Indirect Rule. In contrast, in the north, the Lands and
Native Rights (Northern Territories) Ordinance of 1931 placed the man-
agement of land in the post of Governor to administer on behalf of the
people in accordance with their customs. The north was largely inte-
grated into British colonial rule as a labour reserve for the south, chiefs
being appointed firstly to recruit forced labour and then during the
1920s to impose taxes on men, which forced them to migrate to the
south to earn wages to meet tax obligations. Minimal investments were
made in the development of the north, and controls over the emer-
gence of land markets prevented wealthy investors from the south ac-
quiring large tracts of land for agricultural purposes (Benning 1996).
Thus, the development of the north was hindered until after indepen-
dence. It continues to be less developed than the south.

In 1979 the land in northern Ghana was eventually returned to cus-
tomary custodians as a result of a sustained campaign of northern
elites and chiefs, and a unitary land administration system was created
for the whole country. The 1979 Constitution established that land in
Northern Ghana was no longer public land and was to be vested in the
original owners of the land (Danaa 1996). This has not been easy to
implement since notions of customary rights have often been contested
in the north. In many parts of the north, the colonial government cre-
ated and invented chiefs and their administrative boundaries, particu-
larly in those societies that did not have unitary paramount chiefs,
where land originally came under the authority of ritual earth priests.
With the recognition of customary rights of ownership, land in the
north has often been transferred to invented chieftaincies, which never
controlled land before the colonial administration, rather than to earth
priests who maintained ritual control over land. Control over land has
become increasingly contested between chiefs and earth priests, but
also among chiefs at different levels of the (invented) hierarchy (Ben-
ning 1996; Lund 2006).
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Because of the different histories of incorporation of the north and
south into the colonial economy, land in the south is more commodi-
fied. Land has been widely sold in the south since the early nineteenth
century. Land markets have been constrained and restricted in the
north, although there is some evidence that land transactions did occur
before colonial rule was consolidated, particularly during periods of
famine when the poor sold plots for cowries to purchase food (Benning
1990).

By the 1970s, the economy of the north began to be transformed
from a labour reserve to a food production area. Government invested
in large rice and vegetable irrigation projects, and many aspiring com-
mercial farmers from the south invested in developing rice. However,
commercial food crop farming has had mixed success in the north,
and by the early 1980s many of the commercial rice estates collapsed
(Konings 1986). Cocoa continues to be the main crop produced in the
south, although there is increasing diversification into other crops for
urban food markets and export.

Land and colonial rule

Export crop production began in the southeastern Gold Coast in the
early nineteenth century, when the Krobo and Akuapem area began
producing palm oil for exports. The rapid expansion of oil palm cultiva-
tion led to the development of a moving land frontier in which farmers
began purchasing virgin land from neighbouring peoples and chiefs
(Amanor 1994). An institutional framework developed for the sale of
land (Hill 1963). By the late nineteenth century, land sales intensified
as farmers in the southeast replaced oil palm with cocoa and moved
into the moist forests of southern Akyem. The town chiefs in Akyem
alienated considerable areas of land to these migrant farmers, a move-
ment which has been well documented by Polly Hill (1963).
Considerable investment in gold concessions occurred in the gold
boom of the 1870s and 1880s on the Gold Coast (Dumett 1998; Ho-
ward 1978; Kimble 1963). The scramble for gold assumed geopolitical
dimensions. Fear that Asante would sign a treaty with France for the
exploitation of gold led to the British occupation of Kumasi, the capital
of the Ashanti Empire, in 1895, and the annexation of the Gold Coast
as a British colony. One of the early concerns of British colonial rule
was to bring land under the control of the colonial government by vest-
ing all ‘waste land’ or unoccupied land in the Crown. However, control
of land in the south by the colonial state was eventually rejected for a
policy based on Indirect Rule, which vested the allodial title to land in
paramount authorities organised in Native Authorities.? In this frame-
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work only paramount rulers could transact land with outsiders and for-
eign investors. This effectively constrained the development of free
land markets and speculation in land by preventing land users (the
holders of ‘usufruct’) and other groups from selling land.

British colonial policy claimed to support the retention of customary
values against the onslaught of modernity. However, the customary va-
lues retained were often inventions of tradition that suited the objec-
tives of colonial rule (Ranger 1993). The history of most African socie-
ties in the nineteenth century was characterised by rapid transforma-
tion, conflicts and social turmoil, rather than the stable traditions
depicted by colonial rule. Chiefs often exploited the constructs of stable
homogeneous traditions and customs to further their own interests
and build their power base. This was often contested under Indirect
Rule, by groups who felt their rights violated by chiefs. Dissension was
expressed in numerous petitions to the colonial authority, demonstra-
tions, violent conflicts, the ‘destoolment’ (dethronement) of chiefs, and
legal litigation, which were all the hallmark of life under British colo-
nial rule.

The concept of custom was often manipulated by chiefs to further
their own narrow interests (Rathbone 1993, 1996). As long as this
furthered the objectives of colonial rule, this was tolerated by the colo-
nial authority. In many instances, the customary was associated with
privilege for the rural political elite and a corresponding denial of hu-
man rights for the majority of rural people through the imposition of
coercion by the chiefs. Rural dwellers were subject to forced labour for
public works and the extraction of numerous revenues. Chiefs became
responsible for appropriating land for public works, forest reserves,
mining and timber concessions, and allocating land to farmers for ex-
port crop production.

The new economic interests that chiefs acquired in land assured that
there was a conversion of land to new values and land uses. As Field
(1948:7) commented:

The new income from mines and land sales means that the
land, originally valueless to the oman [local state] and quite inde-
pendent of it, has become linked to the oman. The oman does
not control or own it, but has acquired a very acute interest (in
the non legal sense) in it.

While chiefs had powers to sell land and negotiate concessions, they
could only transact land and natural resources with outsiders. Indi-
genes had rights to use land freely in the areas in which they belonged.
Lands that they developed were usually converted into lineage lands
and claimed by their descendants. Farmlands usually came under the
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administration of the extended lineages that had developed the land
rather than under chiefs. Thus, chiefs could only get revenues by trans-
acting land with people from outside the locality and by transacting
lands which were not already occupied by farming people. They could
only gain revenues from land that lay beyond those occupied by rural
communities for residential and farming purposes (Boni 2005). Thus,
the notion arose that lands beyond those used by farming communities
belonged to the stool, which had the right to sell them.

The development of cocoa farming was accompanied by a rapid
scramble for land in which chiefs attempted to sell as much undeve-
loped forestland as possible to migrants before local farmers could con-
vert it into farm. During the 1920s and 1930s, colonial policies of
creating labour reserves in northern Ghana and in the neighbouring
Sahelian countries resulted in a large influx of migrant labour into the
forest. In addition to selling land to migrant farmers, the chiefs could
also allocate land to migrant labourers or sharecroppers, who were re-
sponsible for delivering a portion of the plantations they created or a
portion of the harvest they reaped to the chiefly stool.

Between the 19208 and 1950s most of the land within the high for-
est zone was converted into cocoa plantation, as a process of rapid ac-
cumulation of land assets for cocoa farming took place. Much of this
land was converted into cocoa plantations by migrant capitalist farmers
and migrant labourers (Hill 1956, 1963). By the 1940s, the dominant
population within the rural areas of the forest consisted of migrants.
However, this was not recognised within the framework of Indirect
Rule, which conceived of rural areas as consisting of homogenous
tribes with a common custom and tribunals that tried cases according
to the local tribal customs (Macmillan 1946).

As a larger influx of migrant farmers and labourers entered the co-
coa districts, land became increasingly scarce in relation to labour. The
prices of land and the tenure arrangements were increasingly modified
in favour of the landlords. Boni (2005) shows how the conditions of
land ownership became transformed in the Sefwi Wiawso area of the
Western Region. Originally, before the development of cocoa farming,
land had a low commodity value, and migrants gained land freely. In
the early years of the development of cocoa in the Western Region,
chiefs sought to encourage migrants to develop cocoa and released land
to them on highly favourable terms. As the cocoa industry began to ex-
pand, land was transacted through outright sales, in which migrants
purchased freehold. As land became scarcer, these were replaced by
land leases and sharecropping arrangements in which in addition to
making payments of money to chiefs for land, migrants had to provide
the chiefs with a proportion of the crop or a proportion of the cocoa
plantation they created. The payments, which the farmers originally
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understood they had made for the land, were later reinterpreted by
chiefs as customary prestations to request the granting of land. Boni
(2005) shows how these customary payments changed over time, re-
flecting the growing value of land. Chiefs developed and created new
‘customary’ tenure arrangements, clauses and conditions, and they
were often made to apply retrospectively to all previous agreements.
Migrant farmers increasingly experienced deteriorating conditions and
terms under which they held rights to land. This often led to increas-
ing friction between chiefs and migrants as migrants attempted to re-
sist changes in their contracts.

The alienation of land to migrants also created land shortage for lo-
cal youth, particularly among poorer families, who no longer had the
option to clear unclaimed forestland, since chiefs had alienated all
these lands to migrants. This resulted in increasing frictions between
local youth and the chiefs and between local youth and migrants, since
the youth perceived the migrants as having occupied their land to their
detriment. In some instances, local youth organised against their chiefs
to destool them for abusing their privileges. However, the colonial
authority would often mobilise the police to defend chiefs against
youth who were portrayed as troublemakers (Rathbone 1993). By the
late 1940s and 1950s discontent with the system of Indirect Rule had
spread and became manifest in the riots and lootings of 1948. During
the 1950s, many chiefs were ‘destooled’ by youth and commoners
(Amamoo 1958). A commission of enquiry into the riots of 1948 found
considerable discontent among commoners and ‘young men’ with the
system of Native Authorities and chiefs. The Watson Commission
made recommendations for replacement of the native authority system
by democratically elected local councils. However, the introduction of a
system of elected local government did not completely overhaul the in-
fluences of the chieftaincy institutions, and chiefs were allowed to ap-
point one-third of the members of local councils. Since then, local gov-
ernment in Ghana has been characterised by arrangements in which
one-third of the councillors are appointed by chiefs, central govern-
ment, or an alliance of the two. This is justified in terms of allowing
people with expertise and competence to be appointed to local govern-
ment but has tended to hinder downward accountability and ensures
that political elites and central government dominate local government.

Post-war agricultural restructuring and state-led development
During the 1940s, laissez-faire policies of minimum government inter-

ventions in the economy were replaced by a new framework rooted in
state intervention in the economy to promote development. The state
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began to take an active role in rural development and agricultural de-
velopment. In post-war policy circles, it was argued that trusteeship un-
der Native Administration had failed to produce the impetus for agri-
cultural development (Hailey 1943). Food production had stagnated,
and food imports had increased to meet the needs of the rapidly ex-
panding urban population. Oil palm production was a frequently cited
example of the inadequacies of policy. Oil palm production had origi-
nated in West Africa, which had been the major export palm oil-produ-
cing centre in the nineteenth century. It had been displaced by modern
plantation production in Southeast Asia in the twentieth century, and
now could not even meet domestic oil demands. It was argued that
agricultural development required large investments from the state.
Left to the private sector this investment was unlikely to occur.

During the 1950s, the colonial government began to introduce large-
scale agricultural development schemes. These schemes were based
upon developing modern smallholder agriculture, new infrastructure,
and mechanised agriculture. These new developments were articulated
within a framework of community development, in which the whole
community was mobilised to participate in local development projects
through mass education, the forerunner of community participation.
The early attempts of the colonial government to establish large agri-
cultural development schemes, such as the Gonja Development Pro-
ject, were largely a failure (Konings 1986). Nevertheless, this created
the legacy for agricultural development projects, which was taken for-
ward in the 1960s and 1970s in state irrigation and other schemes.

Three distinct mechanised agricultural sectors were created: state
farms; private estate agriculture provided with loans and subsidised in-
puts by government; and large-scale development and irrigation
schemes, which incorporated small farmers on a contractual basis.
These initiatives were based on promoting large-scale estate agriculture
and required the expropriation of considerable areas of land. To achieve
this, the state needed to transform its relationship with chiefs, as had
been developed under Indirect Rule. It now established an eminent do-
main, through which it controlled the allocation of land to productive
sectors and development projects in accordance with a framework of
national planning. To be able to regulate production on the large-scale
rural development projects of this period, the state needed to own these
schemes, and regulate production and marketing. However, the state
did not nationalise the land and remove it from the administration of
chiefs. It sought the compliance of chiefs in this process of expropria-
tion. It recognised the allodial powers of chiefs and gained their colla-
boration in expropriating land for national development. In return, the
rights of chiefs to a compensation payment for the expropriated land
were recognised. In contrast, farmers were only compensated for the
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crops on the land, unless they had registered title to the land. This ca-
veat enabled expropriation to be carried out without negotiation with
the individual farmers, who were only recognised as owning crops
rather than land. Negotiation for expropriation in the national interest
was carried out between the state and chiefs. The economic benefits
that chiefs could gain from expropriation, in the form of compensation
and concession fees once the land had been transferred to new eco-
nomic enterprises, ensured their support for expropriation. Chiefs
would collaborate with government in finding suitable areas for expro-
priation, particularly since they were unable to gain revenues from lo-
cal communities who held rights to occupy land freely. Thus, expro-
priation of peasant farmers through eminent domain became a device
used by the state in collaboration with the chiefs to further their mu-
tual interests.

This resulted in a new alliance between the state and chiefs, in
which the chiefs facilitated the expropriation of land for development
projects and saw that their ‘subjects’ complied with the directives of
state and parastatal development projects. Konings (1986) documents
many instances of chiefs using coercive powers to ensure the compli-
ance of their subjects in state projects. He claims that the authority of
the chiefs on irrigation projects in northern Ghana in the 1980s had
been so well consolidated by the state that none of their directives
could be challenged by the peasantry. The chiefs had at their command
an array of ‘traditional sanctions, which were supported by the state,
and this made it dangerous for farmers to question their authority.
Konings narrates instances of farmers who were evicted from their vil-
lages by the chiefs for daring to question their decisions. Similar devel-
opments occurred in modern oil palm estates that were created in the
1970s. The Ghana Oil Palm Development Project (GOPDC) was cre-
ated on land that was expropriated with the agreement of chiefs: 7,000
families farming on 9,000 hectares of land were expropriated (Amanor
1999; Gyasi 1992).

While some land was often redistributed to farmers on these agricul-
tural projects after the creation of new infrastructures, this redistribu-
tion was often highly skewed, favouring the wealthy, commercial farm-
ers, and men over women. In the Weija Irrigation Project, irrigated
land was redistributed to male household heads, with the assumption
that women would help their husbands in farming (Botchway 1993).
The men were obliged to sell their produce to the project parastatal
marketing company. However, prior to the creation of the irrigation
project, women had farmed independently. They also marketed their
husbands’ crops from which they derived significant incomes. The
creation of the irrigation project deprived them of land and of income,
since the project monopolised the marketing of irrigated crops. Mar-
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ginalised from the project, women refused to work on their husbands’
irrigated plots and focused on farming beyond the perimeter of the irri-
gation project. Konings (1986) describes how irrigation projects in
northern Ghana deprived women of land. Women were deliberately re-
created as cheap farm labour which large-estate rice farmers exploited.
During the 1970s, the state increasingly used the pejorative of emi-
nent domain to expropriate land for commercial farmers and bureau-
crats, often with close links to the political administration. Much of the
land in irrigation projects was allocated to aspiring commercial farmers
with close links to the political administration, including military offi-
cers and bureaucrats, rather than to members of the community. Kon-
ings (1986) also describes how, independently of the state, chiefs
would expropriate local farmers and sell off land to commercial farm-
ers. They often mimicked the rhetoric of the state, claiming to reallo-
cate the land in the ‘national interest’ or the interest of ‘development.

Institutional framework for land administration in the
postcolonial period

The new developments in agriculture during the post-war and early in-
dependence period were reflected in institutional and legislative re-
forms. The first significant legislation was the 1952 State Councils Or-
dinance, which regulated the sale of land by chiefs by requiring this to
be conducted with the consent of State Councils. State Councils were
district councils constituted by representation of all the chiefs within
the district, with the Paramount Chief or Head Chief as the President
of the Council. This represented the first stages of reform of the Native
Authority system, which introduced checks on the powers of para-
mount chiefs. Without the consent of the State Council, all transac-
tions in land by chiefs were invalid.

In 1952, elected local government was introduced, and the Municipal
Councils Ordinance was enacted. The management of stool lands was
vested in the local councils who were responsible for collecting the rev-
enues from stool land and depositing them with the Accountant Gener-
al, who divided them between the local council and the stools accord-
ing to a sharing agreement worked out between the stools and the local
council. In the event of failure to agree upon the distribution of reven-
ues, the matter was to be referred to the Minister of Land for resolu-
tion. The Municipal Councils Ordinance did not affect the ownership
of stool land, which remained under the jurisdiction of the chiefs.
However, transfer of stool land to other owners required the approval
of the local councils. Land purchasers needed to approach both the lo-
cal councils and the State Council to get transactions recognised. While
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local councils became responsible for the management of stool lands,
there was no provision made for systematically recording land transac-
tions and registering title at the district level.

Subsequent development of land legislation emerged in the context
of party political conflicts. The Convention People’s Party (CPP) won
the first general election in the newly independent republic of Ghana.
However, several prominent paramount chiefs supported the main op-
position Union Party (UP). This included the Asantehene, Prempeh II,
and the Okyenhene of Akim Abuakwa, Ofori Atta II. The CPP accused
these chiefs of misappropriating stool revenues and using them to
fund the UP party, rather than using them for the benefit of the com-
munities in which their stool lands were vested. In 1958, the Ashanti
Stool Lands Act and the Akim Abuakwa (Stool Revenue) Act were in-
troduced, which placed the land of these stools in the hands of the Pre-
sident to manage on behalf of the stools and the communities. These
acts effectively established the state as the trustee of the lands of these
two stools, and central government became the administrator of reven-
ues accruing from the stool lands. The acts also established a sharing
arrangement for the revenues from the stools, which were to be dis-
bursed between the central government, the local district authorities,
and the stool. In 1960, the Stool Lands Act extended this arrangement
to all customary stool lands in the country, which vested the adminis-
tration of land in the president as a trustee of the public interest. This
not only curtailed the power of the chiefs over land, but also led to the
replacement of the newly created framework for decentralised land
management within local districts with centralised state administration
of land.

The Administration of Stool Land Act 1962 made the collection of
stool land revenue the responsibility of the state and made the state re-
sponsible for overseeing and regulating transactions in stool land. The
act empowered the state to authorise occupation and use of stool land
for public interest, and to determine the amount of compensation for
land and the value derived from the land by the people.* The combina-
tion of the Stool Lands Act and the Administration of Stool Lands Act
served to establish an eminent domain for the state. They vested in the
President the right of compulsory acquisition of land in the national
interest. They gave the Office of the President the sole right to deter-
mine the national interest, and to expropriate land for this purpose
(Amankwah 1989).

The reforms to the system of land administration in the 196o0s
strengthened state control over land. The establishment of eminent do-
main enabled the state to alienate land whenever it needed to and in
relation to its development objectives. It enabled the state to expropri-
ate land and convert customary land into state land. Beyond this, there
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was little attempt to interfere within customary relations, to strengthen
the rights of land users, or check the existing abuses by customary
authorities. The only attempt to regulate land relations was the intro-
duction of the 1962 Rent Restrictions Act, which prevented stools from
leasing land to migrants on share arrangements and forced them to
convert share contracts into monetary rents. However, after the violent
overthrow of the CPP government in 1966, the Rent Restriction Act
was repealed and a tribute system reintroduced, in which farmers had
to provide the stools with one-tenth of their crop as rent. This has sub-
sequently been changed, reverting in some areas to a one-third share
of the yield.

While there was little interference with the nature of customary ten-
ure systems, the state was able to insert its land administration institu-
tions directly into the management of customary land. An accommoda-
tion was reached between the state and customary authorities. The
state recognised the rights of chiefs to control land and revenues, and
the chiefs consented to the state gaining a share of these revenues and
actively participating in the management of stool revenues. The chiefs
also